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9.  8unmer.  2  Pick.  129 26S 

Hart«.  Bowie,  84  La.  Ann.  828 94 

Harten  «.  Tilghman,  99  U.  a  647  (25:857)  686 

Harttw  «.  PerreU,  9  Pta.  874 178 

9.  Prosh,  6  Tex.  208 159 

a9:85,  87) 822  Hartnett «.  WandeU,  60N.  Y.  846,  850..  776 

Goulds  Mfg.  Ck>.  9,  (>>wiiig,  106  U.  8. 258  Hatch  9,  Wallamet  Iron  Bridge  Co.,  7 


CW;987) 668 

Governor  of  (Georgia  9.  Madrazo,  26  U.  a 

1  Pet.  110,  128, 124  (7:78,  79).  224 

Graham  9.  Anderson,  42  111.  514 159 

«.  McOormick,  10  Bias.  89;  5  Bann. 

&  Ard.  247 662 


8awy.  127, 141 681 

Havemeyer  9,  Iowa  Oounty,  70  U.  8.  8 

Wall  294  (18:88) 198 

Hayes  9.  Missouri,  120  U.  8.  68, 71  CM): 

578,  580) 87,    654 

Haysv.  Vickery,  41  Ind.  688 776 

Haywaid  «.  Eliot  Nat  Bank,  96  U.  8. 


9.  Peat  1  East,  246 444 

Grand  Gulf  R.  Co.  «.  MmhalL  58  U.  a  !  617(24:857) 899 

12  How.  165, 167(18:988,  989}    611 ! Head  Mon^ Cases,  112 U.  8.  580 ^:798)    888 
Grand  Trunk  R  Co.  9.  Oummings,  106 

U.  8.  700  (27-.266) 506 


Grant  9,  Yaughan,  8  Burr.  1516 525 

Gredy  «.  Thompson,  51  U.  8. 10  How. 

225(18:897)- 167, 169 

Green  «.  Biddle,  21  U.  a  8  Wheat  1,  84 

288 

159 


(5:647,56^. 


Greene  «.  Godfrey,  44  Me.  25 

Greenwood  9.  Greenwood,  L.  R.  5  Oh. 

Div  954  295 

Griffln«.  Oolver,  16*N.'yV489I"IIIII.I  488 
GrifQth  9,  Williams,  1  Oromp.  &  J.  47..  786 
Grigsby  9.  Purcell,  99  U.  8.  505,  507  (25: 

854,  855) 298,  584 

Gross «.  U.  8.  Mortgage  Co.,  108 17.8. 481, 

487  (271796,  798) 678 


H. 

Hadl^  9.  Baxendale,  9  Ezch.  841 488 

Hagan«.Lucas,35U.  8. 10  Pet  400(9:470)  878 
9.  Walker,  55  U.  8. 14  How.  29,  87 

(14:812,816) 812 

Hagar  9.  Redamation  Dist.  Ill  U.  8.  701 

(28:569) 767 

Hagerty  «.  Mathers,  81  Pa.  848 728 

Hagner  9,  Heyberger,  7  Watts.  <&  8.  104  406 
Hagood  9.  8outhem,  117  U.  8.  52  (29: 

805) 224,  228 

Hahn  «.  U.  8.,  107  U.  8.  402  (27:527).  . .  896 

Hames  9.  Beach,  8  Johns.  Ch.  459.-. 812 

9,  Carpenter,  91  U.  a  254  (28:845)  409 
Hale  9.  Finch,  104 U.  a  261,  265(26.-782, 

788) 201 

•.  Huse,  10  Gray,  99 168 

Han  9.  DeChilr,  95  U.  8.  485,  488  (24:547, 

548) 215,  707 

9.  Macneale,  107  U.  8. 90,  97  (27: 

867,  869) 147 

9.  Patterson,  51  Pa.  289 158 

9. Russell,  101  U.S. 508(25:829) 489,  660 

U 


Heath  9.  mldreth,  1  MacArthuf's  Pat 

Gas.  12 562 

Heokers  9.  Fowler,  69  U.  8.  2  WalL  128 

(17:759) 886 

Heine  9.  Levee  Oomre.,  86  U.  a  19  Wall. 

655  (22:228) 406 

Henderson  9.  Mayor  of  N.  Y.,  92  U.  8. 

259,278  (28:548,  549) 211,  706 

9.  Poindexter,  25  U.  8, 12  Wheat 

580  (6:718) 60 

Henry  9.  Fnmcestown  8oapetone  8tove 

Co.,  2  Bann.  &  Ard.  221;  6 

Bann.  &  Ard.  108 562 

9.  Providence  Tool  Ga,  8  Bann.  & 

Ard.  501 562 

Hepburn  9.  Dubois,  87  U.  a  12  Pet.  845 

(9:1111). 159 

9.  8chool  Directors,  90  U.  8.  28 

Wall.  480(28:112) 97 

Herron9.Dater,  120  U.S.  464  (80:748)..  439 
Hesper,  The,  122  U.  8.  256  (80:1175)....  7» 
Hewitt  9.  Filbert,  116  U.  8. 1^29:581)  298,  497 
HickeV  9.  Stewart,  44  U.  8.  8  How.  750 

762  (11:814,  819) 60.  4f» 

Hickman  9.  Haynes,  L.  R  10  C.  P.. ..598,  887 
Higgins  9.  McCrea,  116  U.  8.  671  (29:764)    254 

Hiir9.  Smith,  84  Vt  585,  547 887 

9.  Tucker,  54  U.  8.  18  How.  458, 

466(14:228,226). 776 

Hflton  9.  Dickinson,  108  U.  a  168  (27: 

689) 668 

9.  Menltt,  110  U.  a  97  (28:88). ...  166 
Hits  9.  National  Met  Bank,  111  U.  8.  722 

(28:577). 157.    160 

Hoadley  9.  San  Frandsoo,  94  U.  8.  4 

(24:84) 566 

Hoboken  Land  <&  L  Co.  9.  Hoboken,  7 

Vroom,  540 548,  558 

Hodges  9.  U.  a  18  Ct  a  704 896 

Hogan  9.  Hogan,  89  HI.  428 621 

HofilersUifFe  9.  Saunders,  Caa.  temp.  Holt 

186;  6  Mod.  16 40^ 


Cttatioiib. 


Holev.  Rittenbouse,  25  Pa.  491 729 

HoUoway  r.  Whitelev,  71  U.  8.  4  WalL 

523  (18:885).: 122 

Holmes  «.  Trout,  82  U.  8.  7  Pet  171 

(8:W0) Ill 

Holtv.  People,  18  Mich.  224 87 

Home  Ins.  Co.  9.  CityCouDcil  of  Augus- 
ta, 98  U.  8. 116  (28:825) 612 

«.  New  York,  119  U.  8. 129  (80:850)  855 

Hood  «.  Frellaen.  81  La.  Ann.  577 868 

Hoof  nagle  «.  Anderson,  20  U.  8.  7  Wheat 

212  (5:487) 851 

Hoole  «.  Atty-Gen.  22  Ala.  194 214 

Hooper  r.  8(aieimer,  64  U.  8. 28  How.  285 

(16:452) 846 

Hoover  V.  Epler,  52  Pa.  522 542 

Hoppet,  The.  v,  U.  8.,  11  U.  8.  7  Cranch, 

889.  898  (8:880,882) 741 

Hopt  D.  Utah,  120  U.  8. 480  (80:708) 87 

Horn  V.  New  LoU,  88  N.  Y.  100 766 

«.  Ro88,  20  (^  210, 228 284 

Home  ^.Midland  R.  Co.,  L.  R.  8  C.  P.  181  488 

Horton  «.  Ingeraoll,  18  Mich.  409 812 

HoTey  t.  8teyens,  1  Wood.  &  M.  290;  8 

Wood.  A;  M.  17 559 

Howard  t>.  Borden.  18  Allen,  299 841 

Hoxie  «.  Pacific  Mut.  Ins.  Co.,  7  Allen, 

211 506 

Hudnit  V.  Nash.  16  N.  J.  Eq.  550 812 

Hughes  V.  U.  8..  71  U.  8.  4  Wall.  236  (18: 

804) 750 

Huidekoper    p.    Hinckley    Locomotive 

Works.  99  U.  8.  258  (25:344).  881 
Huiskamp  u.  Moline Wagon  Co..  121 U.  8. 

810.  ^19  (30:971, 974) 198 

Humberstone  v.  8tanton,  1  Ves.  &  B.  888.  295 
Hume  V.  Beale,  84  U.  8. 17  WaU.  836  (21: 

602) 899 

Hunnicutt  tf.  Peyton,  102  U.  8.  883  (26: 

118) 727 

Hunt  V.  Howe,  1  MacArth.  Pat  Cas.  366.  562 
V.  RousmBnier,  21  U.  8.  8  Wheat 

174,  204  (5:589,  597) 772 

D.  Weiner,  89  Ark.  70 401 

Huse  9.  Glover.  119  0.  8. 548. 544, 546, 548 

(80:487,  488, 489).. 151. 152, 682,  720 


Illinois  Cent  R.  R  «.  Turrill.  110  U.  8. 

801.808(28:154.155) 672 

Independence,  The,  2  Curt.  C.  C.  850,857  79 
Iowa  Comity  V.  Mineral  Point  R.  R.  Co., 

24Wi8.  98,  121 212 

Iowa  Palls  &  8.  C.  R.  R  Co.  v.  Cherokee 

County,  87  Iowa.  483 199 

t.  Woodburv  County,  88  Iowa.498,  199 
Iowa  Homestead  Co.  v,  Des  Moines  Nav. 

&R  R  Co.,  68  Iowa,  285 208 

«.  Des  Moines  Nav.  A;  R.  R  Co.. 

84     U.     8.     17     Wall.     158 

(21:622) 195. 197,  201,  286,  269 

Irvine  «.  Lowry,  89  U.  8.  14  Pet  298  (10: 

462). 100 

Irwin  t.  Keen,  8  Whart.  844,  855 401 

Ives  «.  Sargent,  119  U.  a  652,  662,  668 

(80:544,  548) 107 

J. 

Jacks  9.  Helena,  115  U.  8.  288  (29:892)..  678 
Jackson  v.  Boston  &  W.  R  R  Corp.  1 

Ciish.575 444 


Jackson  c.  Denn,  5  Cow.  200 444.  445* 

V,  Harder,  4  Johns.  202 444 

V.  Hayner.  12  Johns.  469.. .,* 158 

V.  Hazen.  2  Johns.  22.  488 444 

V.  Meyers.  8  Johns.  888 444 

c.  Riphtmyre,  16  Johns.  814 444 

V.  8cnoonmaker,  4  Johns.  161 158 

9.  Walker,  7  Cow.  687 444 

Jacksonville  «.  Lambert,  62  HI.  519 640 

James  v,  Campbell,  104  U.  S.  856  (26:786)  811 

Jamison  v,  Jamison.  8  Whart  457 159 

Jefferson  Branch  Bank  v.  SkcUy.  6617.  8. 

1  Black,  430  (17:173) 614 

Jeffries  v.  Mutual  L.  Ins.  Co.,  110  U.  8. 

305(28:156) '.  772 

Jennings  9,  Broughton,  5  I>e€k}x,  M.  & 

G.  126 688 

Jerome  v.  McCarter.  94  U.  8.  734  (24:133)  812 
Jersey  City  9,  Morris  Canal  6z  Bunking 

Co.,  I  Beaa.  543 648 

Jewell  9,  Boston,  101  Mass.  585 698 

9.  Knight  123  U.  8.  426  (31:190)..  428 

Johnson  9,  Harmon,  94  U.  8. 871  (28:271)  288 
9,  M'Intosh.  21  U.  8.  8  Wheat  589 

;5:692) 68 

9,  Towsley.  80  U.  S.  18  WalL  72, 

87(20:485.  488) 122.  128.  480 

Johnston  «.  Wallace,  58  Miss.  881 159 

Jones  u.  Andover,  10  Allen,  18 796,  798 

9,  Belles.  76  U.  8.  9  Wall.  864, 869 

(19:734,786). 122 

9.  Buckell.  104  U.  8.  554  (26:841).  260 
9,  McMasters,  61  U.  8  20  How.  17 

(15:809) 56 

9,  Montes,  15  Tex.  351,  852 789 

9.  Mnisbach,  26  Tex.  285 489 

c.  Sewall,  3  Cliff.  568 561 

t?.8imp8on,116  U.  8.  609  (29:742).  198 

Justice  9.  Jones,  1  MacArth.  Pat. Cas.  635,  563 
Justices,  The,  9.  Mun^y,  76  U.  8.  9  Wall. 

274,  278  (19:658,  660) 86 


K. 

Kafer  f>.  Harlow,  5  Allen,  348 805 

Kansas  Pac.  R  Co.  9,  Dunmeyer.   118 

U.  8. 629,  642  (28:1122,1126)  847,  850 
Kansas  Pac.  R.  Co.  9.  Presoott.  88  U.  8. 

16  Wall.  603  (21:878) 886 

Kaufman  v.  Lee,  106  U.  8.  196.  213,  215 

(27:171,  179,  180) ^ 232 

Keating  9.  Vaughn,  61  Tex.  518 628 

Kelleher  «.  Darfing,  4  Cliff.  434 562 

Kelly  9,  Pittsburgh,  104  U.  8.  78,  79.  80 

(26:658. 659) 86,  767 

Kelsey  9.  Abbott  13  Cal.  609 812 

Kendall  9,  Winsor,  62  U.  8.  21  How.  822 

(16:165) 558,  559 

Kennebec  &  P.  R.  R.  Co.  9.  Portland  & 

K.  R  Co.,  81  U.  8. 14  Wall. 

28,  25,  26  (20:850.  851) 614,  678 

Kennedy  9.  Hunt.  48  U.  8.  7  How.  586, 

598  (12:829.  888) 591 

9.  Lubold,  88  Pa.  246 726 

Kentucky  v,  Dennison,  65  U.  B.  24  How. 

66, 96,  97,  98(16:717,  725.  726)    227 

Kerr  9.  Preston.  L.  R  6  Ch.  D.  468 406 

Kerrison«.  8tewart,  98  U.  8.  155,  160 

(28:848,  845) 187,401 

Ketchmn  9,  St  Louis,  101  XT.  8.  806  (26: 

999)  .    622 

KflM»n«.  CtokViiiulB.'TO4"(!»6W)r!    684 
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ClTATfONS. 


Kimball  9.  WeUiDgtOD,  SO  N.  H.  489....  879 
King  9.  PictOD.  80  How.  St.  Tr.  809-871  480 
Kinsman*.  Ptokhunt,  50  U.  S.  18  How. 

280  (16:885) 087 

Kirtland  9.  Hotcbkiss.  100  U.  8.  401,  407 

(25:558.561) 707 

Kittredge  «.  Folsom,  8  N.  H.  98,  111 770 

Klein  «.  Russell,  80  U.  8.  19  WalL  488 

(22:116) 561 

Klingerv.   Missouri,  80  U.   8.  18  WalL 

257,  208  (20:085.  037) Oil,  014 

Knight «.  Knight,  8  P.  Wms.  881,  384..  818 
Knox  9,  Exchange   Banic.  79  U.   8.   12 

WalL  879. 388  (20:414. 415). . .    612 

Kohl  V.  U.  8.,  91 U.  8.  367  (28:449) 416 

Kountze «.  Omaha  Hotel  Co.,  107  U.  8. 

878(27.-609) 

Kramer*.  CkKMlander,  96  Pa.  866 727 

Kreiger  v.  8helby  R  0>.,  125  U.  8.  89 

(81:675) 686 

Krippendorf  v.  Bjde,  110  U.  8.  276.  288, 

284  (28:145, 148).. 181,  878,880,  821 


Lafayette  Ins.  Co.  «.  French.  50  U.  8.  18 

How.  404(15:451) 652 

Lammon  9.  Feusier,  111  U.  8.  17, 19  (28: 

887) 878 

Landers  e.  Bolton,  26  CaL  898 159 

Iiange,  Bx  parte,  85  U.  8.   18  WaU.  168 

(21:872) 228 

Lawrence  v,  Heister,  8  Harr.  &  J.  871...    158 

Leasurev.  Cobum,57Ind.  274 198 

Leavenworth,  L.  &  G,  R.  R.  Co.  *,  U.  8., 

92  U.  8.  788  (28:684).. 786,  847,  850 
Lemngwell  o.  Warren,  67  U.  8.  2  BUck, 

599(17:261).. 798 

LmeU  9.  Aveiy,  101  U.  8.  256  (25:865).    274 

Ldghtont.  Brown,  98  Mass.  515 805 

Leitensdorfer  v.  Webb,  61 U.  S.  20  How. 

176  (15:891) 56 

Levy  «.  8hreveport.  27  La  Ann.  620 406 

Lewis  9,  Smith,  9  N.  Y.  502,  516 812 

License  Cases.  46  U.  8.  5  How.  504,  599 

a2:250,  299) 209,  704,708,  716 

License  Tax  Cases,  7217.  8.  5  WalL  462 

(18:497) 212 

Lbiocdn  Twp.  «.  Cambria  Iron  Co.,  108 

U.  8.  412.  415  (26:518.  519)...  740 
Litchfield  V,  BaUou,  114  U.  8. 190  (29:182)    541 

•.Crane.  (81:199) 204,269 

«,  Hamilton  County.  40  Iowa.  66. .  198 
9.  Hamilton  County.  101  U.  8.  781 

(25:928) 198 

9.  Roister  &  Receiver,  76  U.  8.  9 

WalL  575  (19:681) 122 

9.  Vernon.  41  N.  Y.  128,  141 766 

•.  Webster  CJounty»  101  U.  8.  778 

(25:925) 196 

Llttlefldd  9,  Peny,  88  U.  8.  21  WalL  205, 

229(22:577.  581) 066,  672 

Livingston  9.  Moore,  85  U.  8.  7  Pet  469, 

552(8:751.781) 86 

9.  Woodworth.  56  U.  8.  15  How. 

546a4:809) 666 

Loan  Asso.  9.  Topeka.  87  U.  8.  20  WalL 

668  C^:461) 657 

Locke  9.  U.  8.,  7  Cranch,  889 (8:364).. 740, 742 

Lodge  e.  Lodge,  5  Mason,  407 879 

Louden  •.Bl^e,  16  Pa.  682;  27  P^  22..  158 
Louisiana*.  Jumd,  107  U.  8.  711,  788 

(27:448,  45^ 225,281 


Louisiana  v.  New  Orleans,  102  U.  8.  208 

(26:  182) 

Louisiana  City  9,  Wood,  102  U.  8.  294 

(26:1(^ 541 

Louisvflle  &  N.  R.  Co.  9.  Palmes,  109  U. 

8.  244  (27:922) 614 

Lovejoy  «.  Murphy,  70  U.  8. 8  WalL  1, 19 

(18:129,184).., 201 

LodUns  9,  AM,  78  U.  8.  6  WalL  78  (18: 

750) 268 

Luther  9,  Borden,  48  U.  8.  7  How.  1,  40. 

47  (12:581, 598, 601) 193, 798 

M. 

McAllister  e.  McAllister,  7  B.  Mon.  269.    786 

McCausland  t.  Fleming,  68  Pa.  88 727 

McCluny  e.  Jackson,  6  Gratt.  96 879 

McClurg  9.  Kingsland,  42  U.  8. 1  How. 

202  (11:102) 558,  562,  564 

«.  Lecky,  8  Ptenr.  &  W.  88 268 

McCombv.  8pangler,  71  Cal.  418 812 

McCormick  e.  8eymour,  2  Blatchf .  240..  559 
9. 8ullivant,  28  U.  8. 10  Wheat  192 

(6:800) 204.846 

McCulloch  9.   Maryland,    17  U.    8.  4 

Wheat  816.  428(4:579.606).    767 

McDearmon  9.  Maxfield,  88  Ark.  681 776 

McDonald  9.  Trafton,  16  Me.  225 683 

McEhrath  «.  United  8tate8, 102  U.  8. 426 

441(26:189,192) 664 

McEntee  v.  New  Jersey  8.  B.  Co.,  45  N. 

Y.  84 290 

Mc€k>wan  9.  American  Pressed  Tan -Bark 

Co.,  121  U.  8.  575.  609  f30: 

1027,1088) 505 

McGregor  AM.    R  Co.  9,  Brown,  89 

Iowa,  655 198 

Mackallv.  Richards,  8  Mackey.  271 390 

9.  Richards.  112  U.  8.  369.  376  (28: 

787,789) 308 

McKnight  ©.U.  8.,  13 Ct  CI.  298,  309....  395 
McLaughlins.  U.  8.,  107  U.  8.  526.  528 

(27:621) 189 

McManus  9,  0'8u]livan,  91 U.  8. 578  (28: 

.' 8!,'97  U7a  205C '217V2i8 

(24:947,952) 385 

McMillen  9.  Anderson,  95  U.  8.  87  (24: 

835 768 

M'Millin  «.  BarcUy,  5  Fish.  Pat  Cas.  189  561 
Madrazo,  BxparU,  82  U.  8. 7  Pet  627  (8: 

808) 224 

Magniao  «.  Thompson,  82  U.  8.  7  Pet  348 

(8:709) 198 

Maguirev.  Magiure,7Dana,  181, 188 650 

Mi£n  9.  Harwood,  112  U.  8. 354.  359  (28: 

665,667) 106,  274,479,819 

Malone  «.  8al1ada.  48  Pa.  419,  425 720 

Manhattan.  The.  2  Ben.  88 585 

Manville  9,  W.  Union  Tel.  Co.,  37  Iowa, 

214 484 

Marbury  «.  Madison,  5  U.  8. 1  Cranch, 

137,167(2:60,70) 210 

Marquette,  H.  &  O.  R.  R  Co.  9.  Probate 

Judge,  53  Mich.  217 168 

Maraues  «.  Frisbie,  101 U.  &  473,  475 

(25:800,  801) 128,  480 

Marsh  «.  Hyde,  3Gray,  881 848 

«.  Rouse,  44  N.  T.  648 841 

«.  Seymour,  97  U.  8.  848  (24:9(n().  668 
9.  Whitmore,  88  U.  a  21  WaU. 

184^  (22:485) 


•  •* 


Cttatiohs. 


Manhall  ft.  DeUware  Ids.  Co.,  8  U.  S.  4 

Grandi,  202  (9:690) 87 

Manhaisea  Case,  10  Rep.  08,76 409 

Martin  «.  Peck.  2  Terg.  298 776 

«.  U.  8.,  10  Ct.  CL  276 428 

Mazye  fi.  ParsonB,  114  U.  S.  826  (29:206).  226 

Mason  ft  Oiosby,  8  Woodb.  &  M.  268, 
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855,  March  8  (10  Stat  at  L.  720)  To 
regulate  the  carriase  of  passen- 
gers on  steamers  and  other  vessels  582, 

588,  584.588 
May  16,  ch.  28  (11  Stat  at  L.  9) 
Granting  lands  to  Iowa  to  aid  in 
building  railroads 198 

866,  Aug.  18  (11  Stat  at  L.  52.  54)  Con- 
sular and  Diplomatic  Appropriation 
Act 

866.  Aug.  18(11  Stat  at  L.  118)Kelating 
to  real  estate  sales  in  District  of  Co- 
lumbia  450. 

857.  Jan.  16.  ch.  12  (11  Stat,  at  L.  164) 
To  promote  the  efficiency  of  the 
navy 

869.  Feb.  14  (11  Stat,  at  L.  883)  Admit- 

ting Oregon  into  the  Union... 680,  681, 

682,  m 
860,  June  21  (12  Stat  at  L.  71)  To  con- 
firm land  claims  in  New  Mexico.. 

114,  120 

860,  June  22,  S  11  (12  Stat:  at  L.  85)  To 

adjust  private  land  claims.  172.  178, 174 

861,  March  2,  g  16  (12  Stat  at  L.  246)  To 

promote  tne  progress  of  useful  arts  155, 

156 

861,  Auff.  6,  ch.  45,  g  18  (12  Stat  at  L. 

29^  To  provide  for  increased  rev- 
enue from  imports 71,72 

862,  March  2.  Joint  Resolution  (12  Stat 

at  L.  251)  relinquishing  title  to  lands 

to  State  of  Iowa 196, 197 

862,  June  2  (12  Stat  at  L.  410)  For  the 

surv^  of  land  grants  or  claims...    754 

862,  July  1,  Proclamation  of  President.    894 

862,  July  1.  ch.  119,  gg  81,  82  (12  Stat 
at  L.  482)  To  provide  internal  rev- 
enue      802 

862,  July  1.  ch.  120  (12  Stat  at  L.  489. 
492)  To  aid  in  constructin  ff  railroad 
and  telegraph  lines 886,  845.  846,  848 

862,  July  2,  ch.  180  (12  Stat  at  L.  508) 
Donating  public  lands  to  States  and 
Territortes 428 

862,  July  16,  ch.  188  (12  Stat  at  L.  588) 

Grading  line  officers  in  navy 829 


127 
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Cttatioivs. 


AOTB,  TREATIES  AND  PBOOLAMATIONB,  OONTINXTED. 


1862,  July  17,  ch.  105  (12  Stat,  at  L.  589) 

OonfiscatioD  Act 447,448 

1868.  3Iarcli  8,  ch.  92,  §  5  (12  Stat,  at  L. 
765.  766)  KelatiDg  to  Court  of 
Claims 180,  422 

1868,  March  3,  ch.  97  (X%  Stat,  at  L.  772) 
Granting  Elansas  hinds  for  con- 
structing railroads  and  telegraphs    849 

L868,  March  8,  ch.  104,  g  8  (12  Stat,  at  L. 
798),  Granting  Umds  for  military 
road 184 

L868,  March  8,  ch.  116  (12  Stat,  at  L.  808) 
Granting  preemption  to  purchasers 
on  Soscol  Ranch,  Cal 852 

1868,  March  18  (12  Stat  at  L.  820)  For 
collection  of  captured  and  aban- 
doned property 894 

1864,  June  8,  ch.  106  aS  Stat,  at  L.  110^ 

National  Currency  Act 670 

L864,  June  8  (18  Stat  at  L.  Ill)  Nat 

Bank  Act 96,97,268 

1864,  June  25,  ch.  144(18  Stat  at  L.  184) 

Donating  public  lands  to  Oregon    489 

L864,  June  80,  ch.  178,  g  122  (18  Stat  at 
L.  284)  To  provide  Internal  Rev- 
enue, etc 189 

1864,  June  80.  g  121  (18  Stat  at  L.  284)  To 

provide  internal  revenue,  etc. 808 

1864,  June  80,  ch.  178,  g  120  (18  Stat  at 
L.  288)  To  provide  internal  rev- 
enue, etc. 802 

1864,  July  1^  ch.  194,  g  6(18  Stat  at  L. 
882)  For  the  settlement  of  land 
titles  in  Califomia 556,  754 

1864,  July  1  (18  Stat  at  L.  885)  Fixing 

compensation  of  postmasters  .  .881,  882 

L864,  July  1,  ch.  205,  g  1  (18  Stat,  at  L. 

848)  For  the  disposal  of  coal  lands      ' 
in  the  public  domain 189, 190 

1864,  July  2  (18  Stat  at  L.  865)  Incorpo- 
rating Northern  Pac.  R.  R  Co...    886 

1864,  July  2,  ch,  220  (18  Stat,  at  L.  878) 
To  increase  facilities  for  telegraph 
communications 845 

1864,  July  2  (18  Stat  at  L.  875)  To  pro- 
vide for  the  collection  of  captured  ' 
and  abandoned  property 894,  895 

1864,  July  2(18  Stat  at  L.  856)  To  aid  in 
the  construction  of  aR  K.  and  Tel. 
line  from  Mo.  Riv.  to  Pac.  Gcean    849 

1864,  July  4,  ch.  240  (18  Stat,  at  L.  881) 
To  restrict  juiisdiction  Court  of 
Claims  and  pay  for  Army  stores 
and  supplies 828 

1865,  March  8,  ch.  107  (18  Stat,  at  L.  529} 

For  the  disposal  of  coal  lands  ana 
town  property  in  the  public  do- 
main      189 

1866,  March  17,  ch.  19  (14  Stat  at  L.  9) 

Relating  to  Court  of  C^ims 588 

1866,  June  15  (14  Stat  at  L.  66)  Author- 
izing the  carriage  of  freights,  eta, 
by  railroad  companies 706 

L866,  July  18,  ch.  184  (14  Stat,  at  L.  188) 

Internal  revenue 189,  808 

1866,  July  24,  ch.  280  (14  Stat  at  L.  221) 
To  aid  in  the  construction  of  tel- 
egraphs  652,  792,  798,796 

1866,  July  25  (14  Stat  at  L.  244)  Author- 
izing the  construction  of  certain 
bridges 706,  788,  784,786,  786| 

28 


1866,  July  28.  g  14  a^  Stat  at  L.  881) 
For  protection  of  revenue...  IX 

1867,  Feb.  6,  ch.  28,  g  2  il4  Stot.  at  L. 
886)  Amending  Judiciary  Act.. 611,  678 

1867.  March  2  (14  Stat  at  L.  544)  For  ad- 
Justing  private  land  claims 172 

1867,  March  2,  ch.  196(14  Stat  at  L.  558) 

For  the  removal  of  causes 204,  205 

18G7,  March  2  (14  Stat,  at  L.  661)  To  pro- 
vide increased  revenue 644 

1867,  Oct  24,  Treaty  U.  S.  and  Domin- 
ican Republic  (15  Stat  at  L.  475).. 887, 

38S 

1868,  March  81,  Joint  resolution  (15  Stat. 

at  L.  251) 89<^ 

1868,  July  28.  ch.  60  (15  Stat  at  L.  260) 

For  protection  of  revenue 73 

1868,  June  25.  ch.  71,  SS  1,  7  (15  Stat  at 

L.  75,  76)  Provioing  for  appeals 
from  Court  of  Claims 129, 180,  422 

1869,  Feb.  25,  ch.  47  a5  Stat  at  L.  275) 

To  confirm  land  chdms  in  New 
Mexico 115,  116,  120 

1869,  April  10,  ch.  28,  g  1  a6  Stat  at  L. 
45)  Rights  of  married  women's 
property  in  District  of  Columbia..    157 

1870,  Feb.  2,  ch.  18  (16  Stat,  at  L.  64)  For 
erecting  bridge  in  Oregon.' (K30,  688^ 

1870,  April  28.  Joint  Resolution  (16  Stat 
at  L.  878.  663)  Relating  to  land 
claima  in  New  Mexico 115 

1870,  May  6,  ch.  93  (16  Stat  at  L.  121) 
Making  Iowa  River  a  public  high- 
way     184 

1870,  July  8  (16  Stat  at  L.  201)  Relathig 

to  patents 568 

1870,  July  8,  ch.  280  (16  Stat  at  L.  205) 

Issue  of  new  patents 104,  10^ 

1870,  July  8,  ch.  280,  g  59  (16  Stat 
at  L.,  201,  207)  To  revise  and 
amend  statutes  relating  to  pa- 
tents  155,  162,  168,  660,  67^ 

1870,  July  14.  §g  15,  21  (16  Stat  at  L. 
26(),  264)  To  reduce  internal 
taxes 802,808,  644,  64» 

1870,  July  15    (16  Stat  at  L.  815-82(9 

Army  appropriation 47(^ 

1870,  July  15,  ch.  295.  g  812  (16  Stat 
atL.  880,  884)  Naval  appropria- 
tion  140,  824,  821^ 

1871,  Jan.  80,  Johit  ResoluUon  (16  Stat 

at  L.  592)  Declaring  meaning  of 

Act  July  14, 1870 644,645 

1871,  Feb.  18  (16  Stat  at  L.  416)  ceding 

military  lands  to  Ohio.108, 110,  111,  11» 

1871,  March  8,  ch.  122,  g  22  (16  Stat 
at  L.  578, 579)  Incorporating  Texas 
Pac.  RRCo 805.884,885 

1872,  April  9  (To  settle  titles  to  lands 
between  (Ja.  &  Fla.) 54,  60^ 

1872,  May  2  (17  Stat  at  L.  59)  To  aid  in 

constructing  Tex.  &  Pac.  R  R.  Co.    805- 

1872,  June  1,  ch.  255  (17  Stat  at  L.  196, 
197)  To  further  the  admhiistration 
of  Justice 241.  242,  746- 

1872,  June  6  (17  Stat  at  L.  281)  To 
reduce  duties  on  imports  and  to  re- 
duce internal  taxation 644 

1872,  June  8  (17  Stat  at  L.  288)  T6  re- 
vise, etc.  statutes  relating  to  Post 
Office  Department 881 


CiTAT 


ACTS,  TREATIES  AND  PB00LAMATI0N8,  COITriNUED. 


1878^  March  8,  dL  209,  g  2  (17  8tat.  at  L. 
(SOS)  To  require  national  banks  to 
restore  their  capital,  etc 570 

1878,  March.  8,  ch.  279  d7  Stat  at  L. 
007)  To  provide  for  the  sale  of 
coal  lands 189 

1874,  June  11  (18  Stat  at  L.  60)  Oonsular 

&  diplomatic  appropriations... .1279 128 

1874,  June  16  (18  Stat  at  L.  72)  Armv 

ApiHTopriation  Act 464,465 

1874.  June  20,  cb.  887  (18  Stat  at  L.  116) 
For  the  government  of  the  District 
of  0)lumbia 527 

1874,  June  20,  §  21  (18  Stat  at  L.  190) 
For  the  government  of  the  District 
of  Columbia 498,494 

1874,  June  22,  ch.  891  (IS  Stat  at  L.  186) 

To   amend  the    custom   revenue 
Uws 740,  741,748,745,  746 

1875,  F^.  16.  ch.  77  (18  Stat  at  L.  815) 
To  fac&itate  the  disposal  of  causes 

in  Sup.  CtU.  S 79, 177 

1976,  Feb.  18  (18  Stat  at  L.  822)  Con- 
sular ft  Diplomatic  Appropriation    127 

11975,  Feb.  18,  ch.  80  98  Stat  at  L.  816, 
820)  To  amend  errors  and  omis- 
sionsinU.  S.  Rev.  Stat 570 

Vm,  March  8,  ch.  187  (18  Stat  at  L.  470) 
To  determine  jurisdiction  of  U.  S. 

Circuit  Coiirtsetc. 69,  99,  72. 

158, 279, 281,  888,  881,  556,  681,  645,  845 

1/176,   June   8,   Treaty  with  Hawidian 

Islands  (19  Stat  at  L.  625) 887 

1376,  July  81,  ch.  246  (19  Stat  at  L.  121) 
Ai^iropriations  for  sundry  civil  ex- 
penises 884,  885,  886 

1876,  Aug.  15,  Treaty  with  Denmark  (11 

Stat  at  L.  719) 887 

1S76,  Aug.  15,  ch.  288  (19  Stat  at  L.  170) 
Consular  and  diplomatic  appropria- 
tions     127 

1877,  Feb.  26,  ch.  65  (19  Stat  at  L.  288) 

Consular  and  diplomatic  appropria- 
tions      127 

l;m,  Feb.  27.  ch.  69  (19  Stat  at  L.  250) 
To  perfect  the  revision  of  U.  S.  Stat 

584,585,586 

1878,  June  4,  ch.  156  (20  Stat  at  L.  91, 98, 
98)  Consular  and  diplomatic  ap- 

J>ropriations 128 
an.  27,  chap.  28   (^  Stat  at  L, 
268)  Consular  and  diplomatic  ap- 
propriations     128 

1879,  Sept  24  (1  Stat  at  L.  79)  Judi- 
ciary Act 72 

1880,  May  14  (21  Stat  at  L.  188,  185) 
Consular  and  diplomatic  appro- 
priations     128 

1880,  May  27,  ch.  105  §g  2,  4  (21  Stat,  at 
L.  142)  To  construe  Act  Feb.  18, 
1871 109,110,  111,  112 

1891,  Feb.  24  (21  Stat,  at  L.)  Consular  and 

diplomatic  appropriations 128 

1882,  May  6,  ch.  126  (22  Stat  at 
L.  58)  To  execute  treaty  with 
Chinese 592,  598,  594,  598 


ONB. 


882,  July  1  (22  Stat  at  L.  128, 129, 181) 
Consular  and  diplomatic  appro- 
priation      128 

882.  Julv  12.  ch.  290,  §  4  (22  Stat  at  L. 
16$  To  extend  corporate  existence 
of  national  banks 671 

882,  July  15  (22  Stat  at  L.  168)  To 
increase  water  supply  of  city  of 
Washington....   528,  529.  580.  532,  588 

882,  Aug.  7  (22  Stat  at  L.  848)  Relating 
to  land  warrants  in  Virginia  Mil- 
itary District 110,112* 

882,  Aug.  7  (22  Stat  at  L.  784)  For  re- 
lief of  Julia  A.  Nutt 821,  81^ 

888,  March  8,  ch.  97  (22  Stat  at  L.  478) 
Making  appropriations  for  naval 
service 140.  148,  466,  824,  826^ 

888,  March  8,  ch.  119  (22  Stat  at  L.  487) 

Relating  to  postmasters 880 

888,  March  8,  ch.  121  (22  Stat  at  L.  488) 
To  reduce  intenial  revenue  taxa- 
tion     76a 

888,  March  8  (22  Stat  at  L.  494,  §§  6,         ? 
10)  To   reduce  internal  revenue 
taxation 818,  814, 816- 

888,  March  8.  ch.  121,  (22  Stat  at  L. 
509,  510)  To  reduce  internal  reve- 
nue, etc 170,  678,  674,  676. 

888,  March  8,g  11(22  Stat  at L. 625)  To 

reduce  internal  revenue 889- 

884,  Mav  1  (28  Stat  at  L.  17)  To  pro- 
vide for  urgent  deficiencies  in  ap- 
propriations      758 

884,  July  5  (28  Stat  at  L.  552)  For  the 
aUowanoe  of  certain  claims  report- 
ed by  Secxetaiy  of  Treasury 822^  82^ 

884,  Julv  5,  ch.  222  (28  Stat  at  L.  115) 
Relating  to  Chinese  Treaty  stipu- 
lations  594,596,698 

884,  July  7,  ch.  888  (28  Stat  at  L.  227) 

Consular  and  diplonmtic  appro- 
priations    .128 

885,  Feb.  25.  ch.  150  (28  Stat  at  L.  822) 

Consular  and  diplomatic  appro- 
priations     128 

885,  March  8,  ch.  855,  §  2  (28  Stat  at  L. 

448)  Regulating  appeals  from  su- 
preme courts 278,  314,  441> 

886,  AprU  17  (14  Stat  at  L.  88,  88)  Mak- 
ing appropriations  for  naval  ser- 
vice     148 

886,  June  12,  ch.  114  (14  Stat  L.  60)  To 

amend  postal  laws 881 

887,  March  8  (22  Stat  at  L.  424)  Con- 

sular ana  diplomatic  appropria- 
tions     128 

887,  March  8.  ch.  859,  g$  9, 12  (24  Stat 
at  L.  507)  Relating  to  suits  against 
U.  S.  Gk)vt 422^ 

887,  March  8,  ch.  878  (24  Stat  at  L.  552) 
Relating  to  jurisidiction  of  circuit 
courts 68,  69, 158,  279- 

887,  Mar.  8.  ch.  876  (24  Stat  at  L.  556) 
To  provide  for  tbe  adjustment  of 
land  grants 862* 


OPINIONS  OF ATTOBNETB-QENBBAL. 
16  Ops.  Attys-Gen.,  94,  208 116, 117, 121 
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CiTATioira. 


Rcw. 
KeT. 

RCT. 

Rrr. 
Rer. 
ReT. 

RCT. 

Rev. 
Rey. 
ReT. 
Rev. 
Rer. 
Rcrr. 
Rev. 
Rgw, 

Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 

Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 


UNITED  STATES  REVISED  STATUTES. 


Bev. 
Rev. 
Rev. 
Bev. 
Rev. 
Rev. 
Rev. 
Rev. 
Rev. 
Bev. 
Rev. 
Bev. 

Bev. 
Bev. 
Bev. 
Bev. 
Bev. 
Bev. 
Bev. 

Bev. 

Bev. 
Bev. 
Bev. 
Bev. 
Bev. 
Bev. 
Bev. 
Bev. 
Bev. 
Bev. 
Bev. 
Bev. 
Bev. 
Bev. 
Bev. 


Stat  sees.  286,  269,  277 

Stat  aec  846 749 

Stat  aea  629 576,  577 

Stat  see.  629,  cL  9 686 

Stat  sea  689 204 

Stat.  eec.  650 69 

Stat  sea  698 69 

Stat  sea  699 686 

Stat  sees.  699,  828,  828 276 

Stat  sees.  708. 999 496 

Stat  sees.  707,  1059, 1068. 422 

Stat  sec.  709... 54,  85,  456,  612,  678,  709 

Stat  sec.  711,  cL  5 686 

Stat  sec.  721 798 

Stat  sec.  786 570 

Stat  sec.  798 461 

Stat  sec.  9U 241,  242 

Stat  sea  915 571 

Stat,  sea  916 242 

Stat  sec.  958 746 

Stat  sea  954 740 

Stat  sea  997 261 

Stat  sea  999 689 

Stat  sea  1000 497 

Stat  sea  1007 284 

Stat  sea  1025 517 

Stat  sea  1068-1065 129, 130 

Stat  sec.  1069 129,  180 

Stat  sees.  1878.  1886. 1887,  1888 ..    465 
Stat  sees.  1449,  1450,  1451,   1452. 

1458,1454.1598 661 

Stat  esa  1556 140,  824 

Stat  sees.  1588, 1594 668 

Stat  sees.  1594,  1588 662 

Stat  esa  1690 127 

Stat  sees.  2258,  2847 189 

Stat  sees.  2820,  2838 468,  470 

Stat  sees.  2869,  287Q,  2872 429 


Stat  sea  8447 Ill 

Stat  sea  2499 645,  675 

Statsec8.2499,  2502,2508,  2518..    768 

Stat  sea  2502 170 

Stat  sea  2504 495 

Stat  sees.  2504, 2875, 2876, 2971 814 

Stat  sea  2684 685 

Stat  sees.  2880,  2864 745 

Stat  sees.  2872,  2874, 8802 788 

Stat  sea  2900 165, 167 

Stat  sec.  9901 168,  170 

Stat.  sees.  2902,  2906,  2922,  2929, 

2980,  2981,  2949,8011 167 

Stat  sees.  2981,  8011 494 

Stat  sees.  8011,  2869 491 

Stat  sees.  8220, 1092 472,  478 

Stat  sea  8689 :-...585,  586 

Stat  sees.  4252,  4258 581,  582,  584 

Stat  sees.  4252-4289,  4278-4280...    706 
Stat  sees.  4258,  4255,  4266,  4264, 

4270 686 

Stat  sect.  4255,  4264,  4266,  2774, 

8088 585 

Stat  sees.  4259,  4270,  4268,4262...    582 

Stot  sees.  4288-4289 177 

Stat.  sees.  4886.  4920 162 

Stat  sea  4887 155 

Stat  sea  4916 104,  105, 106 

Stat.  sees.  4917,  4922 286 

Stat  sea  4919 666 

Stat  sea  4921 672 

Stat  sea  4965 577.  578 

Stat  sea  5219 694 

Stat  sea  5242 570,  571 

Stat  sea  5258 706 

Stat  sees.  5268,5269 792.  794 

Stat  sea  5480 174 

Stat  sea  5490 584,  585 


STATE^  CONSTITUTIONS. 


OoBSt  of  Arkansas.... •• 620.  624 

Arkansas,  1868 624,618 

Arkansas,  1874. 848, 844 

Connecticut 658 

Georgia,  1868 618,  614 

niinois.  1848,  Art  18,  sea  11...  640,  641 

Illinois,  1870 640,641 

DUnois.  1870,  Art  11,  Sea  10  ....    880 

Iowa,  Art  1,  Sea  4 844 

Kansas 208,  211 

Louisiana,  1868,  Art  127 618 


Const  of  Louisiana,  1879,  Art  258.  .611,  618, 

616 

Massachusetts 658,  698 

Missouri 466,  457,  658 

New  Jersey*  Art  4,  sea  7,  T  4...    551 
New  York,  Art.  1,  Sec.  7.. 766,  768,  769 

Nortli  Carolina 62 

Pennsylvania,  1776,  1790 657 

Bhode  Island 798 

Virginia 62 

Wisconsin 212 


UNITED  STATES  OONSTITUTION 


Alt  1,  sea  8 277 

Aft  1,  sea  8,  d.  8 652 

Art  1,  sec.  9,  pt  6 896 

Aft  1,  sec.  10 218,  220,  556,  612,  708 

Aft  4,  sea  2 652,  658 

Aft  4»sea2,  d.1 651 

Art  5,  Amendments 86ik 


Amendment  4th,  Sea  1 652,  658,  654 

5th 409 

6th 409 

nth 228,  224,  228,  229,  280 

14th.... 208, 209,  211,  218, 409,  698,  766, 

768,769 
nth.  Arts.  4, 5.  6, 14. 86,  87 
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THE   DE0I8JONS 

Supreme  Court  of  the  United  States, 


OCTOBER  TERM,  1887, 


The  principal  qaevtloD  loTolTed  In  this  com 
Is  Uia  ooundarj  between  tbe  States  of  Georsia 
and  Florida,  and  aa  to  the  title  of  landa  In  Uie 
State  of  Florida.  The  dividing  tine  between 
the  Statea  of  0«or^  and  FIorit&  was  at  a  vet; 
early  period  recognized  at  a  Una  runninfc  due 
eaat  from  the  Junction  of  the  Flint  and  Cbat- 
lahoochett  Riren  to  the  head  of  the  Saini 
UuT'e  River. 

Hodriiaa.  Stat  Lawa  Oa.  88;  Code  of  Qa. 
I8S1-7,  6  21;  Thomp.  Dig.  Pla.  4.  alao  CM ; 
Conit.  Fla.  1868,  art.  1;  BrlgliL  Dig.  V.  & 
Lawa,  6  2. 

Tbe  line  waa  not  permanently  marked  nntO 
A.  D.  1850.  Thl*  waa  done  bjB.  F.  Whitnei 
on  tbe  pan  of  Florida  and  O.  J.  Orr,  on  the 
nut  of  Qeorsia,  and  waa  called  the  Whitner  & 
Orr  line,  beins  the  furtheat  north  of  all  the 
llnei. 

There  waa  alao  a  line  marked  bj  HcNeD 
which  haabeen  noticed  by  both  Statea.  The 
State  L^rialatnre  of  Florida  ratUod  all  granta 
made  bv  the  Stale  of  Georgia  tbat  might  fall 
Bcmtli  d  tbe  Whitner  A  Orr  line,  prOTlded  thej 
did  not  oonte  aonth  of  tbe  McNeil  line. 

Lawa  Fla.  1860,  chap.  1017. 

There  i«  a  nelkliborbood  Uoe  atUl  furtliet 
aouth  called  the  Wataon  line;  bat  It  la  not  found 
in  tbe  atatntn  of  either  State,  and  la  only  re- 
ferred to  In  theAct  of  Congrtaaraaaedtoqutet 
lltlei  along  tbe  line,  which  the  UDlled  Statea 
bad  Dot  connyed. 

U.  S.  Stat,  at  L.  187S,  p.  03,  chap.  461. 

Tbera  are  none  of  tbeae  AcU  tbat  give  (be 


land  Ilea  not  only  aoutb  of  the  Whitner  A  Orr 
line,  but  also  eoatb  of  tbe  McNeil  line  and  wa» 
a  part  of  tbe  land  ceded  br  Spain,  A.  D,  ISIB, 
and  tba  United  Statea  bad  Oie  rlgbt  to  gnmt  tU» 
land  lo  tbe  State  of  Florida  or  otb«nrtie.  Tbe 
WbMner  *  Orr  Hne  to  now  tbe  acknowledged 
Una  between  tbe  Statea  of  Qaorgia  and  ^orida, 
B  eetabliabed  asd  fixed  br  t£o  Btataa  tbena- 

Lawi  Fla.  ISM,  cbap.  1017;  1661,  BMOlntloti 
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Ko.  16:  McClelland,  Dig.  pp.  952,  §§  8,11 ;  Codo 
Ga.  1861,  pp.  6. 7.  ?§  17,  21. 

It  is  the  light  of  independent  Nations  to  es- 
tablish and  fix  disputea  boundaries  between 
their  respective  temtories,and  this  right  belongs 
to  the  several  States  of  the  Amer^an  Union 
with  one  exception,  by  the  consent  of  Congress, 
and  persons  claiming  land  under  grants  from 
the  States  are  subject  to  the  conduions  of  the 
compact  made  by  the  States. 

PooUy.  FUeger,  86 U.  8.  11  Pet  186  (9:-880) ; 
Ehode  lOand  v.  Mast,  87  U.  S.  13  Pet  657  (9: 
1238);  Qareia  v.  Lee,  Id.  611  (9:  1176).    ' 

The  land  in  controversy  was  patented  by  the 
United  States  to  Florida  A.  D.  1850. 

Certificate  of  Hugh  A.  Corley,  Commissioner 
of  Lands  and  Immigration. 

This  certificate  is  evidence  and  of  the  same 
force  that  the  patent  itself  would  be. 

LaiTs  Fla.  1875,  chap.  2068. 

The  land  had  previously  been  surveyed  and 
as  soon  as  it  came  into  market  was  entered  by 
McCaU  &  Stripling. 

Certificate  of  D.  Eagan,  Comr.  of  L.  and  L 
Laws  Fla.  1876,  chap.  2068. 

But  they  received  no  deed,  onlv  a  certificate 
which  they  afterwards  transferred  to  the  plain- 
tiff  in  appeal  who  procured  a  deed  to  himself 
from  the  State,  and  is  therefore  entitled  to  the 
land,  having  a  perfect  chain  of  titles  from  the 
United  States  Government  to  himself. 

The  defendants  claim  title  through  the  State 
of  Geoma  by  grants  issued  in  1842. 

The  land  in  controversy  belonged  to  Spain 
until  1819  when  it  was  purchased  oy  the  United 
States,  and  Georgia  had  no  more  right  to  con- 
vey this  land  after  it  became  the  property  of  the 
United  States  than  she  had  when  it  belonged  to 
Spain,  and  even  claiming  .it  for  a  lonj?  time 
does  not  give  title  by  occupancy.  No  Statute 
of  Limitations  will  run  acamst  the  government 

Ang.  Lim.  §g  84, 87;  tf.  8.  v.  Hoar,  2  Mason, 
818. 

it  was  conceded  by  Floridians  that  the  Mo- 
Kdl  line  was  the  boundary  between  the  two 
States,  as  that  line  had  been  recoc^ized  by  the 
the  States,  although  not  adopted.  But  they 
have  never  conceded  that  Georgia  had  a  right 
to  come  south  of  the  McNeil  line.  The  Watson 
line  was  a  private  line  drawn  by  some  indi- 
vidual which  cut  off  a  large  piece  m>m  Florida. 
And  if  Gtooi^gia  has  a  right  to  this  strip  of  land, 
for  the  same  reason  she  might  have  taken  all  of 
the  State  of  Florida. 

The  land  in  controversy  is  a  part  of  Florida, 

E roved  by  the  plaintiff  in  error  and  admitted 
y  the  defendant  in  error.  It  has  been  conveyed 
by  the  United  States  and  a  patent  issued  there- 
for. 

The  line  fixed  by  the  States  of  Florida  and 
Georgia  and  ratified  by  Congress  is  north  of 
all  the  lines.  This  line  was  ratified  by  Congress 
in  1872. 

See  Act  of  Congress,  Stat  at  L.  1872,  p.  52, 
chap.  461. 

There  is  no  dispute  as  to  where  the  boundary 
line  is,  or  as  to  Uie  location  of  the  land  in  con- 
troversy; it  is  admitted  to  be  in  Florida,  and 
south  of  the  McNeil  line;  therefore  a  patent 
from  the  United  States  Government  to  that  land 
is  superior  to  all  others. 

This  case  was  determined  by  the  Circuit 
Court  of  the  United  States  in  1876. 

5S 


The  suit  was  brought  by  A.  J.  Coffee  against 
Mary  J.  Groover,  executor  of  Chaiiea  E. 
Groover,  and  she  had  foil  power  by  the  will  to 
represent  the  estate. 

And  the  state  court  had  no  right  to  tiy  this 
cause  because  the  United  States  ooort  had  juris- 
diction of  the  whole  matter. 

EfMue  V.  FisreifuU,  5  Ark.  428;  MiUt  v. 
Brirsol,  26  U.  S.  1  Pet  840  (7: 170) ;  alsoSTU. 
S.  2  Pet  169  (7:  885). 

The  first  Judgment  In  this  cause  was  for  the 

Slaintiff  in  error,  by  the  Circuit  Court  of  the 
tate  of  Florida,  in  and  for  Jefferson  County, 
and  the  Supreme  Court  of  Florida  committed  an 
error  in  reversing  said  judgment 

See  Oroaeer  v.  Coffee,  19  fla.  64. 

It  was  afterwards  tried  in  the  Circuit  Court 
for  Jefferson  County  and  the  vtfdict  and  judg- 
ment given  for  the  Groovers,  and  on  app^ 
taken  to  the  supreme  court,  this  last  judment 
was  aflSrmed,  which  plaintiff  in  error  claims  to 
be  erroneous. 

Coffee  T.  Orooter,  20  Fla.  61. 

Mesere,  8.  Faseo  and  C  W.  Steoem,  for  de- 
fendants in  error: 

Florida  expressly  withheld  her  lands  in  this 
disputed  teiritoiy  from  the  market  until  the 
settlement  of  the  boimdary  line  between  the 
two  Slates. 

Stat  Fla.  chap.  168;  Sess.  8,  p.  28;  chap.  924; 
Sess.  9,  p.  58. 

The  register  had  no  power  under  the  state 
law  to  mSke  the  bargain  with  McCall  &  Strip- 
ling at  the  time  heis^ied  his  certificate  to  them. 
Later,  while  attempting  to  settle  the  boundary 
question,  and  before  she  parted  with  her  title, 
Alb  confirmed  the  Georgia  grants  to  the  Watson 
line  in  tiie  occupying  claimants.  This  was 
doubtless  intended  to  be  and  was  an  induce- 
ment to  Georgia  to  make  the  final  settlement, 
which  was  not  ^vorable  to  her. 

Stat  Fla.  chap.  1017;  adjourned  Sen.  9,  p. 
28. 

This  court  will  not  entertain  Jurisdiction,  if 
the  judgment  of  the  state  court  can  be  sustained 
by  some  proposition  in  the  record,  of  which  it 
has  exclusive  jiuisdiction. 

Rector  v.  Aehi^,  78  U.  &  6  Wall.  14^  (18 : 

75^. 

The  land  in  controversy  was  never  in  fact  a 
part  of  the  State  of  Florida  until  the  Orr  and 
Whitner  line,  which  lies  north  of  both  the  Mo- 
Neil  and  Watson  lines  was  agreed  upon  by  the 
two  States  as  the  boundary  line,  and  this  agree- 
ment  beoame  effective  by  the  implied  ratmca- 
tion  of  Congress  in  1872. 

19  Fla.  81;  Acts  42d  Cong.  Sess.  2.  p.  52» 
chap.  XCI. 

Georgia  settied  the  questions  between  her  and 
the  G^ral  €k>vemment  as  to  thepubUe  lands 
within  her  borders,  by  the  solemn  agreement 
April  24, 1802,  by  which  she  ceded  to  the  United 
States  her  territory  west  of  tlie  Chattahoochee 
River,  and  the  government,  amon^other  things, 
agreed  to  extinguish  for  the  benefit  of  Georigia 
the  Indian  claims  to  lands  within  her  renifSn- 
ing  territory.    This  was  accomplished  by  dif « 
ferent  treaties  with  the  Indians.      The  one 
which  included  the  land  in  dispute  was  made 
at  Fort  Jackson,  August  9, 1814,  by  General  A^ 
Jackson  with  the  Creeks.    The  territory  tben 
acquired  by  the  legislative  action  of  Geor^a 
became  Irwin  County  in  1818,  and  from    i^ 
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Thomaa,  Brooka  and  other  Counties  were  set 
off  in  later  yean.  At  thistime  Florida  was  a 
Spanish  Province.  Her  northern  boiindaiyhad 
DOTor  been  established.  Its  terminal  points  only 
thiongh  this  section  were  defined. 

1  Laws  U.  &  488,  490;  2  Charters  and 
Consta.  of  U.  8.  1049,  1052;  Acts  5th  Cong. 
8688.  2;  eth  Cong.  Seas.  1 ;  Treaty,  1  Laws  of 
U.  8.  700;  Lamar's  Compilation  of  Georcia 
Laws,  416;  1  Charters  and  Const,  pp.  808, 813. 8 
8Ut.  at  L.  188. 

The  survey  attached  to  each  grant  to  James 
GrooTer  in  the  record  of  this  case  shows  that 
Georgia  was  in  possession  of  the  land  here 
daimed  as  a  part  of  her  Comity  of  Irwin,  July 
2,  1820,  and  that  her  surveying  party  was  then 
laring  it  off  into  lots  preparatory  to  its  sale. 
This  was  prior  to  the  radflcation  of  the  Treaty 
between  the  United  States  and  Spain,  which 
resulted  in  Uie  purchase  of  Florida.    * 

Spain  ratified  this  Treaty  October  24. 1820, 
and  the  United  States,  February  19, 1821. 

Thomp.  Dig.  568. 

The  testimony  and  contemporaneous  history 
■bow  that  during  tliis  period  Georgia  exercised 
her  Jurisdiction  and  sovereiraty  over  the  terri- 
tory south  of  the  boundary  line,  as  since  estab- 
lished, as  far  as  the  southern  botmdary  of  the 
land  herein  disputed,  which  is  the  Watson  line. 
Under  these  circumstances  the  grants  were  made 
by  a  government  cfe/%ie<0,  and.  we  think,  dejure, 
until  she  relinquishes  her  right,  and  as  such 
ibey  are  valid,  and  the  ri^ts  so  acquired  are 
respected  and  sacred. 

U.  6.  v.  Arredondo,  81  U.  S.  6  Pet  712  (8 : 
655);  U,  8,  v.  Clarke,  88  U.  8.  8  Pet.  486,  445 
(8:  1001.  1004);  l>elaMu$  v.  U,  8.  84  U.  8.  9 
Pet  138  (9:  77);  Smith  v.  U,  6,  85  U.  S.  10 
Pet  830  (9:  448);  Maffor,  Etc,  cfN.  0,  v.  U.  8 
Id.  712  (9:  592);  PooU  v.  FUeger,  86  U.  8.  11 
Pet  185, 209  (9: 680, 690):  Mode  Island  v.  Maes. 
87  U.  8.  12  Pet  657,  748  (9: 1288, 1270);  John- 
ton  V.  irintoeh,  21  U.  8. 8  Wheat.  589  (6:  692); 
Uendermm  v.  Poindetter,  25  U.  8.  12  Wheat 
585  (6:  719),  De  La  Oroix  v.  Chamberlain, 
Id.  600  (6:  742);  Bhode  Island  v.  Mase.  45  U. 
8.  4  How.  691,  689  (11: 1116, 1187)  19  Fla.61. 
80. 

Such  was  the  decision  of  the  Supreme  Court 
of  Florida.  The  Congress  acted  hi  this  spirit 
in  mtifving  the  agreement  between  the  States 
by  yielding  all  claim  of  the  government  to  the 
lands  between  the  McNeil  and  Watson  lines  to 
the  Georgia  grantees,  and  the  McNeil  line  is 
now  omitted  from  the  G^rgia  maps.  And  in 
1860  Congress  arranged  for  a  settlement  of  all 
poperty  rights  growing  out  of  the  unadjusted 
boundary  between  the  two  States  whenever  the 
boundary  line  should  be  finally  surveyed  and 
confirmed. 

Acts  42d  Cong.  Sess.  2,  p.  52.  chap.  XCI;  2 
Bright,  Dig.  401. 

In  view  of  the  fact  that  the  Supreme  Court 
of  Florida  has  twice  carefully  examined  and 
discussed  the  points  as  here  presented,  and  has 
dted  many  authorities  in  support  of  the  con- 
clusions reached,  it  is  not  deemed  necessary  to 
do  more  than  cite  some  of  the  authorities  bear- 
ing upon  the  case,  and  ask  that  this  court  con- 
sider the  cases  in  19  and  20  Florida,  and  the 
citafions  there,  which  may  not  be  included  in 
this  brief. 

1£8U.& 


Mr,  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  is  an  action  of  ejectment  fbr  97  acres  of 
land  in  Madison  County,  Florida,  situated  near 
the  boundary  line  between  that  State  and 
Georgia.  The  plaintiffs  were  James  M.  Groover 
and  others,  heirs  at  law  of  Charles  A.  Groover, 
and  now  defendants  in  error;  the  defendant 
was  Andrew  J.  Coffee,  the  present  plaintiff  in 
error.  Judgment  was  first  rendered  by  the 
court  of  first  instance  in  favor  of  the  defendant 
below;  but  being  reversed  by  the  Supreme 
Court  of  Florida,  a  new  trial  was  had  and  judg- 
ment was  given  for  the  plaintiffs,  and  affirmed 
by  the  supreme  court.  The  last  judgment  of 
the  supreme  court  is  brought  here  for  review 
on  two  grounds:  first,  that  tne  matter  in  con- 
troversy had  been  tried  and  determined  by  the 
Circuit  Court  of  the  United  Stales  for  the 
Northern  District  of  Florida,  in  favor  of  the 
defendant  Coffee,  in  a  suit  between  him  and 
the  executrix  of  Charles  A.  Groover,  the  ances- 
tor under  whom  the  plaintiffs  claim  title;  sec- 
ondly, on  the  ground  that  the  defendant's  title 
to  the  land  in  controversy  was  claimed  by  him 
under  a  grant  made  by  the  United  States  to  the 
State  of  Florida,  and  by  the  State  of  Florida  to 
the  defendant,  which  title  was  set  aside  by  the 
state  court  in  favor  of  the  plaintiff's  title  derived 
imder  a  confiicUng  grant  from  the  State  of 
G^rgia. 

The  first  ground  of  error  is  not  raised  on  the 
record  in  such  a  manner  as  to  avail  the  defend- 
ant. The  matter  of  defense  involved  therein 
was  set  up  by  two  pleas:  first,  a  plea  of  former 
recovery;  and.  secondly,  a  plea  to  the  Jurisdic- 
tion of  the  court.  These  pleas  were  overruled 
on  demurrer,  but  for  what  reason  is  not  stated. 
The  Supreme  Court  of  Florida,  however,  in  its 
opinion,  very  properly  says:  "In  ejectment  all 
legal  defenses  may  be  made  under  the  plea  of 
not  guilty,  and  the  special  denials  mentioned 
in  the  statute.  McClelland's  Dig.  481.  Spe- 
cial pleas  of  matter  affecting  the  legal  title,  or 
in  estoppel,  only  encumber  uie  record  and  tend 
to  embarrassment.  Wade  v.  Doyle,  17  Fla.  522: 
Neol  v.  8pooner,  20  Fla.  88.  They  should 
be  struck  out  by  the  court  sua  ^ponte,  or  on 
motion,  or  on  demurrer,  because  they  are  not 
proper  pleas;  but  a  judgment  sustaining  a  de- 
murrer will  not  preclude  proof,  on  the  trial,  of 
the  facts  so  improperly  pleaded."  The  pleas 
being  overruled,  no  attempt  was  made,  on  the 
trial,  to  set  up  the  defense  by  proof  of  the  for- 
mer judgment  relied  on.  This  branch  of  the 
case,  therefore,  may  be  laid  out  of  view. 

The  second  ^ound  for  reversal  is  stated  in 
duplicate  form  m  the  assignment  of  errors,  as 
follows,  to  wit: 

1.  "In  the  record  and  proceedings  aforesaid 
there  is  manifest  error,  to  wit:  That  the  Su- 
preme Court  of  the  State  of  Florida  in  the  above 
stated  cause  decided  that  a  grant  for  land  is- 
sued by  the  State  of  Georgia  is  superior  to  a 
patent  issued  by  the  United  States  for  the  same 
land,  the  said  land  being  sittiate  within  the  ter- 
ritorial lindts  of  the  State  of  Florida." 

2.  "There  is  manifest  error  in  this;  to  wit, 
that  the  Supreme  Court  of  the  State  of  Florida 
in  the  above  stated  cause,  by  the  record  afore- 
said it  appears,  held  that  the  plaintiff  in  error 
should  be  ousted  from  certain  lands  embraced 
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ertj.  This  doctrine  has  heen  laid  down  veiy 
broadlj  on  several  occasions  l^  this  court, — 
particularly  in  cases  arisingupon  grants  of  land 
made  by  the  Spanish  and  other  goverments  in 
Louisiana  and  Florida  before  those  countries 
were  ceded  to  the  United  States.  It  is  true 
that  .the  property  rights  of  the  people,  in  those 
cases,  were  protected  by  stipulations  in  the 
treaties  of  ce^on,  as  is  usual  in  such  treaties; 
but  the  court  took  broader  ground,  and  held, 
as  a  genial  principle  of  international  law,  that 
a  mere  cession  of  territory  only  operates  upon 
Uie  Boyereignty  and  turisoiction,  including  the 
right  to  the  public  domain,  and  not  upon  the 
pnyate  property  of  individualB  which  had  been 
segregated  from  the  public  domain  before  the 
ceSsion.  This  principle  is  asserted  in  the  cases 
of  U,  8.  y.  Arredando,  81  U.  S.  6  Pet  691  [8: 
647];  U.  A  y.  Pereheman, 82  U.  S.  7Pet.  51,  86 
-89  [8:604,  618];l>0l(MnM  y.  27:  iSL  84  U.  S.  9 
Pet.  117  [9: 71];  Strother  y.  Luea9,  87  U.  8. 12 
Pet  428  [9:  liuf;  Doe  y.  Eslata.  50  U.  S.  9 
How.  448  [18: 2091;  Jsmes  y.  McMwter$,  61 TJ. 
S.  20  How.  17  [15:8091;  and  Leiteiudorfer  t, 
WM,  Id.  176  [15:891].  In  U.  8.  v.  Ptrche- 
man,  OfUtf  Juitice  Marshall  said:  "  It  may 
not  be  unworthy  of  remark,  that  it  is  very 
unusual,  even  in  cases  of  conquest,  for  the  con- 
queror to  do  more  than  to  displaoe  tJie  soyereign 
and  assume  dominion  oyer  tne  country  The 
modem  usage  of  Nations,  which  has  become 
law,  would  oe  yiolated;  that  sense  cI  justice 
and  of  right  which  is  acknowledml  and  felt  by 
the  whole  dyilized  world  woula  be  outrageo. 
If  private  roperty  should  be  generally  confis- 
cated, and  pnVate  rights  annulled.  The  people 
change  their  allegiance;  their  relation  to  their 
ancient  soyereign  is  dissolyed;  but  their  rela- 
tions to  each  ouier,  and  thdr  rights  of  property, 
remain  undisturbed.  If  this  be  the  modem 
rule  even  in  cases  of  conquest,  who  can  doubt 
its  application  to  the  case  of  an  amicable  cession 
of  territory?  Had  Florida  changed  its  soyer- 
eign by  an  Act  containing  no  rapulation  re- 
specting the  property  of  indiyiduajs,  the  right 
of  property  in  all  those  who  became  subjects  or 
dozens  ofthe  new  goyemment  would  have  been 
unaffected  by  the  change.**  7  Pet  86,  87  [8: 
617]. 

But  whilst  this  is  the  acknowledged  rule  in 
cases  of  ceded,  and  eyen  conquerea  territory, 
with  regard  to  titles  acquired  from  a  former 
soyereign  who  had  undoubted  right  to  create 
them,  it  does  not  apply  (as  we  sh^  see)  to  cases 
of  disputed  boundary,  in  relation  to  titles  cre- 
ated by  a  soyereign  in  possession,  but  not  right- 
fully so.  In  the  latter  case,  when  the  trae 
boundary  is  ascertained,  or  adjusted  by  agree- 
ment, mnts  made  by  either  sovereign  beyond 
the  linuts  of  his  rightful  territory,  whether  he 
had  possession,  or  not  (unless  confirmed  by 
proper  stipulations),  fail  for  want  of  title  in  the 
grantor.  This  is  the  general  rule.  Circum- 
stances may  possibly  exist  which  would  make 
valid  the  grants  of  a  govemment  de  facto;  as, 
for  example,  where  they  contravene  no  other 
rights.  Grants  of  pubUc  domain  made  by 
Kapoleon  as  sovereign  de  facto  ot  France,  may 
have  had  a  more  solid  basis  of  tegali^  than 
similar  grants  made  by  him  as  sovereign  de  facto 
of  a  Prussian  Province,  derogatory  to  the  rights 
d  the  Government  and  King  of  Prussia. 

As  the  case  before  us  depends  upon  a  disputed 
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boundary  between  two  States,  it  cannot  be  prop- 
erly understood  or  determined  without  aavert- 
ing  to  the  historical  facts  connected  with  that 
boundary.  Some  of  these  are  referred  to  by  the 
Supreme  Court  of  Florida  in  its  opinion,  but 
several  others  are  necessary  to  be  stated  in  order 
to  show  the  circumstances  under  which  the 
boundary  between  Georgia  and  Florida  was 
finally  settled,  and  to  detvmine  whether  the  as- 
sumption of  the  court,  that  the  territory  con* 
tainuiff  the  land  in  controversy  was  ceded  by 
Georgia  to  Florida^  Is  well  founded.  The  case, 
if  it  can  be  avoided,  ought  not  to  be  dedded 
upon  a  narrow  idection  of  facts  which  might 
determine  the  question  one  way,before  one  jury, 
to^y,  and  another  way,  before  another  lury, 
to-morrow;  but  upon  a  broad  view  of  all  the 
historical  events  which  relate  to  this  boundary 
line.  We  shall  proceed,  therefore,  to  review 
these  events  as  far  as  they  have  come  to  our 
knowledge  from  public  documents. 

In  early  colonud  times,  there  were  always 
mutuai  complaints  of  encroachment  between 
the  British  Provinces  and  the  Spanish  Province 
of  Florida,  sometimes  resulting  in  military 
conflicts;  and  no  boundary  was  ever  settled  be- 
tween them.  The  difiaculty  was  finally  re- 
moved by  the  Treatyof  1763,  bv  which  Florida 
was  ceded  to  Great  Britain  See  Treaty,  arts. 
Vn,  XX,  1  Chalmers,  478,  479.  Soon  after 
this  event,  on  the  7th  of  October,  1768,  King 
Geo.  HI,  by  proclamation,  erected  governments 
in  Ibe  newly  acquired  Territories  of  Canada 
and  the  Floruias,  and  established  the  boundaries 
of  the  latter  as  follows,  to  wit:  "The  govem- 
ment of  East  Florida,  bounded  to  the  westward 
by  the  Gulf  of  Mexico  and  the  Apalachicola 
lUvtf;  to  the  nort/iward  by  a  line  drawn  firofn 
that  part  qf  eadd  riwr  where  the  Ohattahooche^ 
and  Flint  Bivere  meet  to  the  eource  qf  the  St. 
Marjfe  Biver,  and  by  the  course  of  the  said 
river  to  the  Atlantic  Ocean."  West  Florida 
was  bounded  north  by  the  parallel  of  81''  north 
latitude,  from  the  Musissippito  the  Chattahoo- 
chee River.  See  Proclamaaon  in  Amer.  State 
Papers:  1  Pub.  Lands,  86;  and  1  Bioren'sLaws, 
U.  S.  448.  On  January  20, 1764,  the  Province 
of  Georgia  was  limited  to  the  north  of  the  Hue 
thus  pr^cribedfor  Florida.  1  Bioren's  Laws. 
448-9. 

The  above  defined  line,  from  the  Junction  of 
the  Chattahoodiee  and  Flint  Rivers  to  the 
source  of  the  St  Mary's  has  from  1768  to  the 
present  time  been  the  recognized  boundary  line 
Detween  Georgia  and  Florida.  The  land  in 
controversy  is  dtuated  about  midway  betweea 
its  extremities. 

By  the  definitive  Treaty  of  peace  with  Great 
Britain  in  1788  the  line  above  described  was 
adopted  as  the  southern  boundary  line  of  the 
United  States,  and  the  Floridas  were  at  the 
same  time,  by  another  Treaty,  ceded  to  Spain*. 
See  Treaties  and  Conventions,  816;  2  Chalmers^ 
282,  Treaties  of  1788.  By  the  Treaty  of  Octo- 
ber 27, 1796,  between  the  United  States  and 
Spain,  this  boundary  was  confirmed^  and  it  wbb 
provided  that  a  commissioner  and  a  surveyor 
should  be  appointed  by  each  party  to  meet  al 
Natchez  within  six  months  from  the  ratifica- 
tion of  the  Treaty,  and  proceed  to  run  and  miulL 
the  boundary  line,  ana  make  plats  and  keei> 
journals  of  their  proceedings,  which  should  d» 
conddered  as  part  of  the  Treaty.    Our  govern- 
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Andrew  Ellloott,  Esq.,  as  com- 
ia  Ifaj,  1790,  and  a  suireyor,  to  aa- 
■d  tb^  proceeded  to  Natchez,  and 
1  Mociaitiiiation  on  the  part  of  the 
antboritiea,  a  Captain  Btepheo  Minor 
~  oo  the  part  of  Spain,  and  the 
facaft  ooaamfaaioQeri  of  the  two  countries,  in 
2«9S  and  1799.  ran  and  marked  the  boundary 
from  tba  Jfkiissippi  to  the  Chattahoocbee, 
dettmiined  the  geographical  position  of  the 
of  the  Chattahoodiee  and  Flint  Rivers 
ba  la  N.  latitude  80*4^  8' and  W.  Ion- 
84*  6r  15*.  The  hoatiUty  of  the  Cioek 
pv«vented  them  from  running  the  line 
of  the  Chattahoochee;  but  they  sailed 
the  coast  of  Florida,and  up  the  River  St. 
Hary's^  and  fixed  upon  the  eastern  terminusof 
Ike  siraiglu  line  described  in  the  Treaties,  at 
«)  ikft  head  of  the  St  Mary's,  where itissues  from 
tte  OkcfenolLe  Swamp,  wid  erected  a  mound 
«f  earth  to  designate  the  spot  This  was  in 
FtfcmBT,  1800.  The  mound  is  still  in  exist- 
lacMiwl  Is  called  EUicott's  Mound,  and  appears 
en  all  tha  ptindpa]  maps  of  that  part  or  the 
Blry.  The  commisaoners,  supposing  that 
trae  head  of  the  river  was  located  m  the 
agned  that  it  should  be  considered  as 
two  milee  northeast  from  the  mound, 
la  running  the  boundary  line  from  the 
bee  it  should  be  run  to  the  north  of 
I,  and  not  nearv  to  it  than  one  mile, 
fixed  upon  as  the  head  of  the  St 
determined  by  observatioDs  to  be  in 
90'  81'  89r.  W.  longitude  m'  15'  45'. 
loe  by  straight  Hne,  or  great  drde, 
brm  tke  Jonctton  of  the  Chattahoochee  and 
Rivera  to  the  head  of  the  St  Mary's,  was 
~  at  155A  miles,  and  the  initial  course 
ig  the  fine  fkom  each  terminus,  was 
wUh  the  proper  corrections  to  be  made 
in  oniar  to  follow  the  great  drdeu 
aoners  algned  a  foint  report  of  their 
and  tiannnitted  the  same  to  their 
ita.  AH  these  particulars 
ia  Mr.  EDicoCt's  Joumu,  and  are 
oCpobttchktoiy.  See Elliootfs Journal; 

appears  that,  by  authority  of  the 

aod  Spain,  the  termini  01  the  line 

fixed  and  aettled  in  February, 

It  only  ramained  for  any  competent  sur- 

to  follow  tba  directions  of  the  commis- 

la  order  to  trace  the  actual  boundary 


Tka  eeortiy  in  the  region  traversed  by  this 
m  waaoocopied,  in  the  early  part  of  the  oen- 
«y.  by  the  nation  of  Creek  Indians,  and 
0*  was  DO  inunadiate  demand  for  having  it 
m  wad  aMTtwd  And  as,  under  the  Consutu- 
■a  filaaaooald  enter  into  a  treaty  with  the 
it  hecaae  tba  interest  of  Georgia  to 
arrangement  with  the  Government 
ab*  Catted  Slaica  to  take  measures  for  the 
of  ladian  occupancy.  A  coo- 
aeeordfngly  enterra  into  between 
tba  United  Stales,  on  the  24th  of 
by  which  the  former  ceded  to  the 
between  the  Chattahoo- 
Rivers,  and  the  United 
lo  Geor^a  all  their  riffht  to  any 
Taaneasee  ana  the  Caro> 
[ 9i  tba  Chaftaboochee,  not  within 
of  any  Slate;  and  agreed 


to  extinguah  the  Indian  title  within  the  State 
of  Georgia  as  early  as  could  be  peaceably  done. 
See  Agreement,  1  Bioren's  L.  488.  In  pursu- 
ance of  this  agreement  the  title  of  the  Creek 
Nation  was  extinguished  throughout  most  of 
the  flouthem  part  of  the  State  by  the  Tieatiea 
mL..e  with  the  Nation  in  1800, 1806  and  1814. 
7  8tat.atL.68,96,  120. 

The  State  being  now  desirous  of  dispo«{ng  of 
her  lands  and  interoducing  settlers  thereon,  nut- 
urally  turned  her  attention  to  the  question  of 
the  true  Icx^atlon  of  the  boundary  line  between 
her  own  territory  and  that  of  the  Spanish  Prov- 
ince of  Florida.  Some  person,  professing  to  be 
better  posted  than  others  as  to  the  topomphy 
of  the  countrv  about  the  head  of  St  liary^a 
River,  asserted  that  the  commissioners,  EUicott 
and  Minor,  in  seeking  its  source,  had  ascended 
the  wrons  branch,  namely,  the  north  branch; 
whereas  the  true  St  Mary's,  or  main  stream, 
came  from  the  west  and  took  its  source  many 
miles  further  south  than  the  point  fixed  upon 
by  them.  The  Legislature  of  Georgia  took  up 
the  matter,  and  in  December,  1818.  the  Senate 
passed  a  resolution  requesting  the  €k>vemor  to 
appoint  proper  persons  to  proceed,  without  de- 
lav,  to  ascertain  the  true  head  of  St  Mary's 
River;  and  if  it  should  appear  that  the  mound 
thrown  up  by  Ellicott  and  Minor  was  not  at 
the  place  set  forth  hi  the  Treaty  with  Spain, 
that  they  make  a  special  report  of  the  facts, 
and  that  the  Governor  communicate  the  same 
to  the  President  of  the  United  States,  with  a 
request  that  the  lines  might  be  run  agreeably 
to  the  true  intent  and  meaning  of  the  Treaty. 
Exec  Doc.  No.77,  Seas.  1, 28d  Cong.  pp.  11, 86. 

In  pursuance  A  this  request  the  Governor 
appointed  thrw  eminent  engineers.  Generals 
Floyd,  Thompson  and  Blackspt .  r.  to  make  the 
examination  suggested,  and  inuncdlately,  by  a 
letter  dated  February  17, 1810,  commimicated 
the  fact  to  the  Executive  €k>vcrDment  at  Waah- 
ington.  The  engineers  made  a  careful  recon- 
ncnssance  of  the  country  about  the  head  streams 
of  the  St  Mary's,  accompanied  by  the  person 
who  had  made  the  supposed  discovery,  and  be- 
came satisfied  that  his  information  was  at  fault, 
and  reported  that,  after  a  careful  examination, 
they  found  the  head  of  the  river  to  agree  with 
the  report  made  by  Mr.  Ellicott  This  result 
was  also  communicated  to  the  Executive  nt 
Washington;  and  thus  ended,  for  the  time  be- 
ing, the  claim  on  the  part  of  Georgia  to  have 
the  eastern  terminus  of  the  boundary  line  read 
lusted  and  changed.  Soon  after  this  proceed- 
ing, in  1819,  the  State  employed  one  J.  C.Wat- 
son to  run  and  mark  the  fine.    This  is  the  ori- 

n  of  the  line  called  Watson's  Une;  and  to  this 

ne  the  State  laid  out  its  counties  and  town- 
ships, surveyed  its  public  lands,  and  made 
granu  to  setUers.  But  it  nowhere  appears  that 
Uiis  line  ran  to  EUicotf  s  mound,  or  near  to  it; 
on  the  contrary,  it  would  seem  from  other  con- 
ceded facta,  that  it  ran  considerably  south  of 
it.  As  we  have  already  seen,  the  lands  in  con- 
troversy in  the  present  case  sidjotn  this  line,  be- 
ingsituated  on  the  north  side  of  it 

Florida  was  ceded  to  the  United  States  in 
1819,  and  possession  of  the  territory  was  taken 
by  Geo.  Jackson  in  July,  1821.  In  1825,  the 
Surveyor-General  of  the  Government  for  the 
Territory  of  Fk>rkla.  preparatory  to  a  surv^ 
of  the  public  landa  thmin,  caused  the  bound- 
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erty.  This  doctrine  has  been  laid  down  ybtj 
broadlj  on  several  occasions  bj  this  court, — 
particalarly  in  cases  aridngupon  grants  of  land 
made  by  the  Spanish  and  other  goverments  in 
Louisiana  and  Florida  before  those  countries 
were  ceded  to  the  United  States.  It  is  true 
that.the  property  rights  of  the  people,  in  those 
cases,  were  protected  by  stipulations  in  the 
treaties  of  cession,  as  is  usual  in  such  treaties; 
but  the  court  took  broader  ground,  and  held, 
as  a  general  principle  of  intdniational  law,  that 
a  mere  cession  of  territory  only  operates  upon 
the  sovereignty  and  turisoiction,  including  the 
right  to  the  public  domain,  and  not  upon  the 
pnvate  property  of  individuals  which  had  been 
segregated  from  the  public  domain  before  the 
cession.  This  principle  is  asserted  in  the  cases 
of  U,  8.  T.  Arredando,  81  U.  8.  6  Pet  691  [8: 
647];  U.&T.  Berch€fnan,9Si\J,  8.  7Pet.  51,  86 
-89  [8:604,  eiS];I>elamu  Y.U.8.U  U.  S.  9 
Pet.  117  [9: 71];  Stroiher  ▼.  Lucas,  87  U.  8.  12 
Pet  428  [9:11141;  I)oe  ▼.  Etlava,  50  U.  8.  9 
How.  443  [18: 2091;  Jfmei  ▼.  McMMten,  61 TJ. 
8.  20  How.  17  [15:8091;  and  Leitentdarfer  r, 
WM,  Id.  176  [15:891].  In  U.  8.  v.  Perehe- 
man.  OMtf  Juitice  Marshall  said:  "  It  may 
not  be  unworthy  of  remark,  that  it  is  very 
unusual,  even  in  cases  of  conquest,  for  the  con- 
queror to  do  more  than  to  displace  the  sovereign 
and  assume  dominion  over  Uie  country  The 
modern  usage  of  Nations,  which  has  become 
law,  would  be  violated;  that  sense  cI  justice 
and  of  right  which  is  acknowledml  and  felt  by 
the  whole  civilized  world  woula  be  outragea» 
If  private  roperty  should  be  generally  confis- 
cated, and  private  rights  annulled.  The  people 
change  their  allegiance;  their  relation  to  their 
ancient  sovereign  is  dissolved;  but  their  rela- 
tions to  each  ouier,  and  thdr  rights  of  property » 
remain  undisturbed.  If  this  be  the  modem 
rule  even  in  cases  of  conquest,  who  can  doubt 
its  application  to  the  case  of  an  amicable  cession 
of  territory?  Had  Florida  changed  its  sover- 
eign by  an  Act  containing  no  stipulation  re- 
specting the  property  of  individuals,  the  right 
of  property  in  all  those  who  became  subjects  or 
citizens  of  the  new  government  woidd  have  been 
unaffected  by  the  change."  7  Pet  86,  87  [8: 
617]. 

But  whilst  this  is  the  acknowledged  rule  hi 
cases  of  ceded,  and  even  conquerea  territory, 
with  regard  to  titles  acqidrea  from  a  former 
sovereign  who  had  undoubted  right  to  create 
them,  it  does  not  apply  (as  we  sh^  see)  to  cases 
of  disputed  boundary,  in  relation  to  titles  cre- 
ated by  a  soyereign  in  possession,  but  not  right- 
fully so.  In  the  latter  case,  when  the  true 
boundary  is  ascertained,  or  adjusted  by  agree- 
ment, grants  made  by  either  sovereign  beyond 
the  Ihnits  of  his  rightful  territory,  whether  he 
had  possession,  or  not  (unless  confirmed  by 
proper  stipulations),  fail  for  want  of  title  in  the 
grantor.  This  is  the  general  rule.  Circum- 
stances may  possibly  eust  which  would  make 
valid  the  grants  of  a  government  de  facto;  as, 
for  example,  where  they  contravene  no  other 
rights.  Grants  of  pubUc  domain  made  by 
Kapoleon  as  sovereign  de  facto  ot  France,  may 
have  had  a  more  solid  basiB  of  le^ali^  than 
similar  grants  made  by  him  as  sovereign  ae  facto 
of  a  Prussian  Province,  derogatory  to  the  nghts 
of  the  Government  and  King  of  Prussia. 

As  the  case  before  us  depends  upon  a  disputed 
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boondary  between  two  States,  it  cannot  be  prop- 
erly understood  or  determined  without  aavert- 
ing  to  the  historical  facts  connected  with  that 
boundary.  Some  of  these  are  referred  to  by  the 
Supreme  Court  of  Florida  in  its  opinion,  but 
several  others  are  necessary  to  be  stated  in  order 
to  show  the  circumstances  under  which  the 
boundary  between  Qeat^  and  Florida  was 
finally  settled,  and  to  dettfinine  whether  the  as- 
sumption of  the  court,  that  the  territory  con- 
taining the  land  in  controyersy  was  ceded  by 
Georgia  to  Florida.  Is  well  founded.  The  case, 
if  it  can  be  avoided,  ought  not  to  be  decided 
upon  a  narrow  idection  of  facts  which  might 
determine  the  question  one  way,  before  one  jury, 
to^y,  and  another  way,  before  another  jury, 
to-morrow;  but  upon  a  broad  view  of  aU  the 
historical  events  which  relate  to  this  boundary 
line.  We  shall  proceed,  therefore,  to  review 
these  events  as  far  as  they  have  come  to  our 
knowledge  from  public  documents. 

In  eariy  colonial  times,  there  were  always 
mutuai  complaints  of  encroachment  between 
the  British  Provinces  and  the  Spanish  Province 
of  Florida,  sometimes  resulting  in  military 
conflicts;  and  no  boundary  was  ever  settled  be- 
tween theuL  The  difficulty  was  finally  re- 
moved 1^  the  Treatyof  1763,  by  which  Florida 
was  ceded  to  Great  Britain  See  Treaty,  arta. 
Vn,  XK,  1  Chalmers,  478.  479.  Soon  after 
this  event,  <m  the  7th  of  October,  1768,  King 
Geo.  HI,  by  proclamation,  erected  governments 
in  the  newly  acquired  Territories  of  Canada 
and  the  Flomas,  and  established  the  boundaries 
of  the  latter  as  follows,  to  wit:  "The  govern- 
ment of  East  Florida,  bounded  to  the  westward 
by  the  Gulf  of  Mexico  and  the  Apalachicola 
luv^;  to  the  northward  Iw  a  line  drawn  from 
that  part  of  eaid  riter  where  the  Ohattahooehea 
and  Flint  Biters  meet  to  the  source  of  the  8t, 
Marjfs  Biver,  and  by  the  course  of  the  said 
river  to  the  Atlantic  Ocean."  West  Florida 
was  bounded  north  by  the  parallel  of  81^  north 
latitude,  from  the  Mississippi  to  the  Chattahoo- 
chee River.  See  Proclamation  in  Amer.  State 
Papers;  1  Pub.  Lands,  86;  and  1  Bioren'sLaws, 
U.  S.  448.  On  January  20, 1764,  the  Province 
of  Georgia  was  limited  to  the  north  of  the  line 
thus  pr^cribed  for  Florida.  1  Bioren's  Laws, 
448-9. 

The  above  defined  line,  from  the  Junction  of 
the  Chattahoochee  and  Flint  Rivers  to  the 
source  of  the  St  Mary's  has  from  1763  to  the 
present  time  been  the  recognized  boundary  line 
oetween  Georgia  and  Florida.  The  land  in 
controvert  is  situated  about  midway  betweea 
its  extremities. 

By  the  definitive  Treaty  of  peace  with  Great 
Britain  in  1788  the  line  above  described  waa 
adopted  as  the  southern  boundary  line  of  the 
United  States,  and  the  Floridas  were  at  the 
same  time,  by  another  Treaty,  ced^  to  Spain. 
See  Treaties  and  Conventions,  815;  2Chalmers» 
282,  Treaties  of  1788.  By  the  Treaty  of  Octo- 
her  27, 1795,  between  the  United  States  and 
Spedn.  this  boundary  was  confirmed,  and  it  waa 
provided  that  a  commissioner  and  a  surveyor 
should  be  appointed  by  each  party  to  meet  a^ 
Natchez  within  six  months  from  the  ratifica- 
tion of  the  Treaty,  and  proceed  to  run  and  marfeL 
the  boundary  line,  ana  make  plats  and  keep 
journals  of  their  proceedings,  which  should  be 
considered  as  part  of  the  Treaty.    Our  govern- 
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meat  appointed  Andrew  Elllcott,  Esq.,  as  oom- 
miwnoner,  in  May,  1796,  and  a  surveyor,  to  as- 
sist him,  and  they  proceeded  to  Natchez,  and 
after  much  procrastination  on  the  part  of  the 
Spanish  authorities,  a  Captain  Stephen  Minor 
was  appointed  on  the  part  of  Spam,  and  the 
Joint  commissioners  of  the  two  countries,  in 
1798  and  1799,  ran  and  marked  the  boundary 
line  from  the  Mississippi  to  the  Chattahoochee, 
and  determined  the  geographical  position  of  the 
junction  of  the  Chattahoochee  and  Flint  Rivers 
to  be  in  N.  latitude  80*  42"  8'  and  W.  lon- 
gitude 84*  58'  16'.  The  hostility  of  the  Creek 
Indiana  prevented  them  from  running  the  line 
east  of  the  Chattahoochee;  but  they  sailed 
around  the  coast  of  Florida,and  up  the  River  St. 
Mary's,  and  fixed  upon  the  eastern  terminus  of 
the  straight  line  preiscribed  in  the  Treaties,  at 
[131  ^^  head  of  the  ot  Mary's,  where  it  issues  from 
the  Okefenoke  Swamp,  and  erected  a  mound 
of  earth  to  designate  the  spot.  This  was  in 
Febroarv,  1800.  The  mound  is  still  in  exist- 
ence.and  is  called  EUicott's  Mound,  and  appears 
on  all  the  principal  maps  of  that  part  of  the 
country.  The  conmiissioners,  supposing  that 
the  true  head  of  the  river  was  located  in  the 
swamp,  agreed  that  it  should  be  considered  as 
distant  two  miles  northeast  from  the  mound, 
and  that  in  running  the  boundary  line  from  the 
Chattahoochee  it  should  be  run  to  the  north  of 
Uie  mound,  and  not  nearer  to  it  than  one  mile. 
The  point  fixed  upon  as  the  bead  of  the  St. 
MaiVa  was  determined  by  observations  to  be  in 
N.  latitude  30**  21'  89^,  W.  longitude  82"  15'  45'. 
The  distance  by  straight  line,  or  great  circle, 
from  the  junction  of  the  Chattahoochee  and 
Flint  Rivers  to  the  head  of  the  St.  Mary's,  was 
calculated  at  155  A  miles,  and  the  initial  course 
for  running  the  fine  from  each  terminus,  was 
given,  with  the  proper  corrections  to  be  made 
at  intervals  in  onier  to  follow  the  great  circle. 
The  commissioners  signed  a  joint  report  of  their 
proceedings,  and  transmitted  the  same  to  their 
respective  governments.  AH  these  particulars 
are  set  form  in  Mr.  EUicott's  Journal,  and  are 
mattersof  public  history.  SeeEUicott's  Journal ; 
Phila.  im. 

It  thus  appears  that,  by  authority  of  the 
United  States  and  Spain,  the  termini  oi  the  line 
in  question  were  fixed  and  settled  in  February, 
1800.  It  only  remained  for  any  competent  sur- 
veyor to  follow  the  directions  of  the  commis- 
sioners in  order  to  trace  the  actual  boundary 
line  on  the  ground. 

The  country  in  the  region  traversed  by  this 
line  was  occupied,  in  the  early  part  of  the  cen- 
tury, by  the  nation  of  Creek  Indians,  and 
there  was  no  immediate  demand  for  having  it 
run  and  marked.  And  as,  under  the  Constitu- 
tion, no  State  could  enter  into  a  treaty  with  the 
Indiana,  it  became  the  interest  of  Georgia  to 
make  some  arrangement  with  the  €k>vemment 
of  tbeUnit^  States  to  take  measures  for  the 
gradual  removal  of  Indian  occupancy.  A  con- 
vention was  accordingly  entered  into  between 
6eora:ia  and  the  United  States,  on  the  24th  of 
April,  1802,  by  which  the  former  ceded  to  the 
latter  all  her  territory  between  the  Chattaboo- 
[14]  chee  and  the  Mississippi  Rivers,  and  the  United 
States  ceded  to  Georgia  all  their  ri^ht  to  any 
public  lands  south  of  Tennessee  ana  the  Caro- 
linas,  and  east  of  the  Chattahoochee,  not  within 
the  proper  boundaries  of  any  State;  and  agreed 
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to  extingush  the  Indian  title  within  the  Stat# 
of  Georgia  as  early  as  could  be  peaceably  done. 
See  Agreement,  1  Bioren's  L.  488.  In  pursu- 
ance of  this  agreement  the  title  of  the  Creek 
Nation  was  extinguished  throughout  most  of 
the  Aouthem  part  of  the  State  by  the  Tieatiea 
mu^e  with  the  Nation  in  1802, 1805  and  1814. 
7  Stat,  at  L.  68, 96,  120. 

The  State  being  now  desirous  of  dispoajngof 
her  lands  and  introducing  settlers  thereon,  nat- 
urally turned  her  attention  to  the  question  of 
the  true  location  of  the  boundary  line  between 
her  own  territory  and  that  of  the  Spanish  Prov- 
ince of  Florida.  Some  person,  professing  to  be 
better  posted  than  others  as  to  the  topography 
of  the  country  about  the  head  of  St.  Marys 
River,  assertea  that  the  commissioners,  Ellicott 
and  Minor,  in  seeking  its  source,  had  ascended 
the  wronff  branch,  namely,  the  north  branch; 
whereas  tne  true  St  Mary's,  or  main  stream, 
came  from  the  west  and  took  its  source  many 
miles  further  south  than  the  point  fixed  upon 
by  them.  The  Legislature  of  Georgia  took  up 
the  matter,  and  in  December,  1818.  the  Senate 
passed  a  resolution  requesting  the  Governor  to 
appoint  proper  persons  to  prm:eed,  without  de- 
lay, to  ascertain  the  true  head  of  St.  Mary's 
River;  and  if  it  should  appear  that  the  mound 
thrown  up  by  Ellicott  ana  Minor  was  not  at 
the  place  set  forth  in  the  Treaty  with  Spain, 
that  they  make  a  special  report  of  the  facts, 
and  that  the  €k>vemor  communicate  the  same 
to  tbe  President  of  the  United  States,  with  a 
request  that  the  lines  might  be  run  agreeably 
to  the  true  intent  and  meaning  of  the  Treaty. 
Exec.  Doc.  No.77,  Sees.  1, 28d  Cong.  pp.  11, 86. 

In  pursuance  of  this  request  the  Governor 
appomted  thiee  eminent  engineers.  Generals 
Moyd,  Thompson  and  Blackspi \  r,  to  make  the 
examination  suggested,  and  immediately,  by  a 
letter  dated  February  17, 1819,  communicated 
the  fact  to  the  Executive  €k>vcrnment  at  Wash- 
ington. The  engineers  made  a  careful  recon- 
nmssance  of  the  country  about  the  head  streams 
of  the  St  Mary's,  accompanied  by  the  person 
who  had  made  the  supposed  discovery,  and  be- 
came satisfied  that  his  information  was  at  fault, 
and  reported  that,  after  a  careful  examination, 
they  found  the  head  of  the  river  to  i^gree  with 
the  report  made  by  Mr.  Ellicott.  This  result 
was  also  communicated  to  the  Executive  at 
Washington;  and  thus  ended,  for  the  time  be- 
ing, the  claim  on  the  part  of  Georgia  to  have 
the  eastern  terminus  of  the  boundary  line  read 
lusted  and  changed.  Soon  after  this  proceed- 
mg,  in  1819,  the  State  employed  one  J.  C.Wat- 
son to  run  and  mark  the  line.  This  is  the  ori- 
gin of  the  line  called  Watson's  line;  and  to  this 
line  the  State  laid  out  its  counties  and  town- 
diips,  surveyed  its  public  lands,  and  made 
grants  to  settlers.  But  it  nowhere  appears  that 
this  line  ran  to  EUicotf  s  mound,  or  near  to  it; 
on  the  contrary,  it  would  seem  from  other  con- 
ceded facts,  that  it  ran  considerably  south  of 
it.  As  we  have  already  seen,  the  lands  in  con- 
troversy in  the  present  case  adjoin  this  line,  be- 
ingsituated  on  the  north  side  of  it 

Florida  was  ceded  to  the  United  States  in 
1819,  and  possession  of  the  territory  was  taken 
by  Gen.  Jackson  in  July,  1821.  In  1825,  the 
Surveyor-General  of  the  Government  for  the 
Territory  of  Florida,  preparatory  to  a  surv^ 
of  the  public  lands  therein,  caused  the  bound- 
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•zy  line  between  Georgteand  Florida  to  be  nm 
out  and  marked  hj  D.  F.  McNeil*  a  deputy  sor- 
veyoFy  and  the  Une  so  ran  was  called  lUelfeirs 
line.  At  the  point  in  controversy,  which  (aa 
before  said)  is  about  midway  between  the  two 
extremities  of  the  straigrht  line  called  for  by  the 
Treaty,  it  ran,  accordinff  to  the  testimony,  14 
chains  to  the  north  of  Watson's  line;  but  how 
nearjt  approached  Ellicotf s  mound  at  the  east- 
em  eztremi^  does  not  appear.  The  govern- 
ment surveys  in  Florida  were  made  to  bound 
on  this  Une;  and,  of  course,  overlapped,  more 
or  less,  the  Georgia  surveys  and  grants  extend- 
inarto  Watson's  line. 

The  State  of  Geoigia,  about  this  period,  pei^ 
haps  in  consequence  of  the  location  of  McNeil's 
line,  by  a  communication  of  her  Governor  to 
the  Government  of  the  United  States,  requested 
that  Joint  measures  should  be  undertaken  for  a 
riAl      mutual  and  final  settlement  of  the  boundary. 
iAOi      »|.jjg  raatirr  being  referred  to  Congress,  an  Act 
was  passed  on  the  4th  of  May,  1880,  l^  which 
the  President  was  authorized,  in  conjunction 
with  the  constituted  authorities  of  the  State  of 
Georgia,    to  cause  to  be  run  and  distinctly 
marked  the  line  dividing  the  Territory  of  Flor- 
L^^  ida  from  the  State  of  Georgia,  from  the  juno- 

^'^"  "  '  tion  of  the  Rivers  Chattahoochee  and  Flint,  to 
the  head  of  St.  Mary's  River;  and  for  that  pur- 
pose, to  appoint  a  commiBsioner  or  surveyor, 
or  both;  "Provided,  that  the  line  so  to  be  run 
and  marked  shall  be  Fim  straight  from  the  Jimc- 
tion  of  said  Rivers  Chattahoochee  and  Flint,  to 
the  point  designated  as  the  head  of  St.  MaiVs 
River  by  the  conmiissioners  appointed  under 
the  third  article  of  the  Treaty  (witn  Spain),made 
October  27,  ITW."  4  Stat  at  L.  167.  This 
Act,  it  will  be  seen,  adopted  the  eastern  termi- 
nus of  the  line  as  settled  by  Ellicott  and  Minor. 
The  President  thereupon  appointed  ex-€k)v- 
emor  Thomas  M.  Randolph,  of  Virginia,  as 
commissioner  under  the  Act,  and  the  &ecutive 
of  Georgia  appointed  Thomas  Spalding;  and 
the  commissioners  entered  upon  their  Joint  du- 
ties in  February,  1827,  ana  appointed  John 
McBride  as  their  common  surveyor.  They  con- 
tinued their  operations  for  over  two  months, 
but  the  Georgia  commissioner  having,  as  he 
supposed,  notwithstanding  the  report  of  the 
commissioners  of  1819,  discovered  that  the 
western  branch  of  the  St.  Mary's  River  was  the 
largest  and  longest  stream,  and,  therefore,  the 
true  river,  the  Governor  of  the  State  suddenly 
brought  the  survey  to  a  close  by  recalling  the 
assent  of  Georgia  and  withdrawing  the  jpowers 
of  her  commisffloner.  Exec.  Doc.  77,  ocba,  1, 
28d  Cong.  pp.  81,  97. 

From  thiB  time  onward,  for  many  years,  a 
controversy  was  carried  on  between  Georgia, 
on  the  one  side,  and  the  United  States  ana 
Florida,  on  the  other,  with  regard  to  this  bound- 
ary line;  Georgia  contendme  that  the  line 
should  be  nm  to  Lake  Randolph,  the  head  of 
the  western  or  southern  brandi  of  the  St  Ma- 
ry's, and  the  United  States  and  Florida  con- 
tending that  it  should  run  to  the  head  of  the 
northern  branch,  as  settled  and  determined  by 
the  commissioners,  Ellicott  and  Minor,  under 
the  Treaty.  Id.  and  Exec.  Doc  152,  Sees.  1. 
tlT]      88dCong. 

In  1846,  Florida  was  admitted  into  the  Union 
as  a  State,  embracing  all  the  territories  of  East 
snd  West  Florida,  as  ceded  by  Spain  to  the 
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United  States  t^  the  Treaty  of  1819.  6  Stat, 
at  L.  748.  Renewed  efforts  were  soon  after- 
wards made  t^  Florida  and  Georgia  to  effect  a 
settlement  of  the  boundary,  but  without  auo- 


In  1860  the  State  of  Florida  fileda  bill  in  this 
court  against  the  State  of  Georgia,  to  mocure 
a  determination  of  the  contooveny.  In  Decem- 
ber Term,  1864,  the  Attom^-General  was  al- 
lowed to  intervene  on  the  put  of  the  United 
States.  Florida  ▼.  Georgia,  68  U.  &  17How. 
478  [16:181].  Evidence  was  taken  by  the  par- 
ties, but  in  consequence  of  the  war,  and  the 
final  settlement  of  the  controversy  by  mutual 
agreement,  the  cause  was  never  Inought  to  a 
hearing. 

In  1857  the  Governors  of  the  two  States  had 
a  conference  which  resulted  in  an  agreement 
by  which  Georgia  relinquished  her  pretensiona 
to  have  the  eastern  terminus  of  the  line  changed, 
and  the  termini  fixed  by  the  commissioners, 
Ellicott  and  Minor,  were  substantially  adopted. 
The  following  resolutions  and  enactments  of 
the  Legislatures  of  the  two  States  will  show  the 
course  of  the  negotiation,  and  the  terms  of  .the 
arrangement  finally  concluded  between  them. 

On  the  24th  of  December,  1857,  the  following 
resolution  was  adopted  by  the  Legislatiue  ox 
Geo^ia,  to  wit: 

"  miereae,  in  the  matter  of  controversy  now 
pendinff  in  the  Supreme  Court  of  the  United 
States,  between  the  State  of  Florida  and  the 
State  of  Geoigia,  touching  the  boundary  line  of 
the  two  States,  we  deem  it  of  much  importance 
that  this  protracted  and  expensive  litigation 
should  cease;  and  whereas,  with  a  view  to  the 
settlement  of  the  question,  a  negotiation  has 
been  progressing  between  the  late  Executives 
of  the  aforesaid  States,  the  result  of  which  was 
an  agreement  to  adopt  the  terminal  points  of 
the  present  recognized  line  as  the  true  terminal 
points  of  the  boundary  line,  to  be  resurveyed, 
corrected  and  marked,  provided  it  is  shown  by 
either  party  that  the  present  line  is  incorrect, 
the  agreement  aforesaid  being  made  subject  to 
the  ratification  of  the  Legislatures  of  the  two 
States: 

"Beeoived  1,  That  we  do  hereby  ratify  the  ao> 
tion  of  the  Is^  Executive  of  this  State,  in  ac- 
cepting the  proposition  of  the  Governor  of 
Florida,  to  adopt  the  terminal  pohits  of  the 
present  recognized  line  as  the  true  terminal 
points  of  the  boundary  line,  and  will  regard, 
adopt  and  act  upon  the  present  line,  as  run  and 
recognized  between  those  points,  as  the  settled 
boundary  of  the  two  States,  or  wiU  so  recognize 
and  adopt  any  other  line  between  those  points 
which  may  tie  ascertained  and  establishea  on  a 
resurvey  and  remarking  of  the  boundary,  pro- 
vided said  boundary  correction  is  made  by  vir- 
tue of  law,  and  by  Joint  action  of  the  States 
aforesaid. 

<*2.  Beitfartherreeoktedhyiheauthorityitfor^ 
said.  That  should  it  be  deemed  essential  or  inn- 

Sortant  by  either  State  to  have  the  botmdary 
ne  between  the  terminal  points  of  the  present 
reconiized  boundary  resurveyed  and  remaiked, 
the  Governor  of  this  State  is  hereby  authorized 
to  appoint  a  competent  surveyor,  to  loin  any 
such  surveyor  appointed  on  the  part  of  Florida, 
to  run  out  and  mark  distinctly  such  a  line  from 
one  to  the  other  terminal  point  herein  indicat- 
ed, to  be  known  as  the  line  and  settled  bound- 
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•17  between  the  two  States,  the  soir^yor  on  the 
part  of  Georgia  to  be  paid  sach.  compensation 
as  maj  be  determined  on  t^  the  present  or  any 
futore  Legislature. 

"  8.  And  be  it  further  reeolved.  That  the 
Governor  of  this  State  shaU,  so  soon  as  the 
same  shall  have  passed  both  branches  of  the 
present  General  Assembly,  transmit  a  oartified 
•cc^y  to  the  Governor  of  Slorida. 

"Approved  December  24, 1867.* 

This  Resolution  was  responded  to  by  the 
LfgisUtore  of  Florida  on  the  12th  of  January, 
18S),  by  passing  a  resolution  in  precisely  the 
eame  tmos,  mtUatiB  mutandU;  and  on  the  15th 
of  the  same  month  an  Act  was  passed  by  the 
Legidatnre  of  Florida  for  bringing  into  mar- 
ket, as  soon  as  the  line  ahouUT  be  settled,  all 
etate  lands  bordering  thereon,  that  had  not 
been  disposed  of,  giving  to  the  occupants,  whose 
right  was  not  disputed,  five  months  to  purchase 
the  Uibds  occupied  by  them  at  their  appraised 
valuation. 

As  one,  or  both,  of  the  parties  desired  to 
f  19]  have  a  resurvey  made  between  the  terminal 
points,  the  State  of  Georgia  appointed  (George 
F.  Orr,  and  the  State  of  Florida  B.  F.  Whitner, 
surveyors,  to  run  and  mark  the  line  according- 
ly. They  commenced  their  work  in  1859,  and 
it  is  referred  to  in  the  subsequent  Acts  and 
Besohidons. 

An  Act  was  passed  by  the  Legislature  of 
Georgia  on  the  16th  of  December,  1859,  refer- 
ring to  the  fact  that  the  Joint  surveyors  were 
running  their  first  trial  line,  and  agreeing  to 
adopt  it  as  conclusive,  if  Florida  would  do  the 
same;  provided  that,  on  the  eastern  terminus, 
it  did  not  depart  exceeding  one  fourth  of  a  mile 
from  EUicott's  mound;  but  that  if  it  was  not  ac- 
cepted by  Florida,  and  if,  therefore,  a  new  line 
would  have  to  be  run  so  as  to  get  a  straight 
line  from  the  mouth  of  Flint  River  to  Ellicott's 
mound,  that  theu,  the  line  thus  designated  aod 
marked  by  the  surveyors  should  be  the  perma- 
nent boundary  between  the  two  States.  The 
Act  also  proposed  the  passage  of  laws  to  quiet 
the  titles  of  bona  flde  holders  of  lands  under 
grants  of  either  Georgia  or  the  United  States. 
The  response  made  by  the  Legislature  or  Flor- 
ida to  this  proposition  was  the  passage  of  an 
Act  on  the  22d  of  December,  1859,  substan- 
tially adopting  the  proposition  made  by  Georda 
declaring  "  That  the  line  now  being  run  by  B. 
F.  Whitner,  Jr.,  on  the  part  of  Florida,  and  G. 
J.  Orr,  on  Uie  part  of  Ckio^a,  be  and  the  same 
is  hereby  recognized  ana  declared  to  be  the 
permanent  boundary  line  between  the  two 
etates,  so  soon  as  the  same  shall  be  permanently 
mariied  by  said  surveyors:  Provided,  that  said 
line,  at  its  eastern  terminus,  does  not  depart 
from,  or  miss,  Ellicott's  mound  more  than  one 
fourth  of  a  mile  or  20  chains;  and  declaring, 
eecondly,  "  that  the  titles  of  bona  fide  holders 
of  land  under  any  grant  from  the  State  of 
Georgia,  which  land  may  fall  within  this  State 
by  tl^  foregoing  line,  are  hereby  confirmed  and 
oonveyed  to  said  holders,  so  far  as  any  right 
may  accrue  to  this  State:  Provided,  nothing 
herein  shall  apply  to  lands  to  which  citizens  of 
this  State  may  claim  title  south  of  what  is 
known  as  the  McNeil  line." 

It  tamed  out  that  the  line  run  by  Orr  and 
Whitner  ran  even  farther  north  than  the  McNeil 
line;  bnt  it  came  within  the  stipulated  distance 

12s  U.S. 


from  Ellicotf a  mound;  namely,  within  a  quar- 
ter of  a  mile— in  fact,  within  87  links,  or  loss 
than25feet,— north  of  the  mound.  See  Code  of 
Georgia,  1868,  §  19.  This  was  more  favorable 
to  Georgia  than  the  line  agreed  on  by  Ellicott 
and  Minor,  which  was  to  run  at  least  one  mile 
north  of  the  mound. 

On  the  14th  of  December,  1860,  the  Legisla- 
ture of  Ctoorgia,  probably  considering  tlmt  its 
last  proposition  was  not  fully  accepted,  passed 
a  resolution,  directing  the  (iovemor  to  reopen 
negotiations  with  the  authorities  of  Florida  in 
regard  to  the  boundary  line,  and  to  urs^e  its  ad- 
justment so  as  to  protect  the  rights  of  citizen- 
ship and  the  titles  of  lands  held  under  grants 
from  Georgia;  and,  if  practicable,  so  as  to  re- 
tain and  keep  the  fractional  lots  sold  by  GeorgU 
within  the  Jurisdiction  of  the  State.  In  re- 
sponse to  this  Resolution,  the  Ledslature  of 
Florida,  on  the  8th  of  February.  1861,  passed 
the  following  Resolution,  to  wit:  "  Wnereae, 
[by]  an  Act  approved  by  the  Governor  22d  De- 
cember, 1809,it  was  bv  the  General  Assembly 
enacted  that  the  line  then  being  run  by  B.  F. 
Whitner,  Jr.,  on  the  part  of  Florida,  Tand]  G. 
J.  Orr.  on  the  part  of  Georgia,  shoula  be,  and 
was  thereby,  recognized  and  declared  to  be  the 
permanent  boundary  line  between  the  States  of 
Georgia  and  Florida  as  soon  as  the  same  should 
be  permanently  marked  by  said  survej^ors: 
Provided,  the  said  line  at  its  eastern  terminus 
did  not  depart  from  or  miss  Ellicott's  mound 
more  than  one  fourth  of  a  mile,  or  20  chains; 
and  whereae,  the  said  line  has  been  run  and 
marked  by  said  surveyors  on  the  part  of  the 
two  States,  the  eastern  terminus  01  which,  so 
run  and  marked,  is  within  the  distance  pre- 
scribed in  said  proviso:  Therefore,  Resolved, 
That  the  line  run  and  marked  by  B.  F.  Whit- 
ner, Jr.,  on  the  part  of  Florida;  and  G.  J.  Orr, 
on  the  part  of  Georgia,  be,  and  the  same  is 
hereby  declared  to  be,  the  permanent  boundary 
line  between  the  two  States  of  Geor;ria  and 
Florida,  and  that  the  Governor  be,  and  be  is 
hereby,  requested  to  issue  his  proclamation  tbnt 
the  said  line,  so  run  and  marked,  has  been  and 
is  declared  to  be  the  permanent  boundary  line 
between  the  two  States:  Provided,  the  State  of 
GkK)rgia  shall  have  on  its  part  declared  the  said 
line  to  be  the  boundary  between  that  Slntc 
and  Florida.  Be  it  further  reeolved.  That  the 
GJovemor  be  requested  to  forward  a  copy  of 
these  resolutions  to  the  Governor  of  Georgia, 
with  a  request  that  similar  steps  be  taken  by 
Georgia,  so  that  the  question  of  boundary  may 
be  finally  settled."  Bush's  Digest,  103;  Mc- 
Clelland's  do.  952. 

By  a  long  and  argumentative  Resolution, 
passed  by  the  Ledslature  of  Georgia  on  the  11th 
of  December,  1861,  after  stating  the  respective 
positions  taken  by  the  two  States,  it  was  pro- 
posed OS  follows:  "The  General  Assembl]^,  to 
avoid  further  dispute,  proposes  to  her  sister 
State,  Florida,  that  what  is  denominated  the 
Watson  line  (which  will  leave  in  the  limits  of 
U)is  State  the  fractional  lots  of  land  heretofore 
sold  under  an  Act  of  her  Legislature)  shall  be 
adopted  as  the  boundary  line .  The  settlement 
upon  this  basis  will  not  interfere  with  the  rights 
01  citizenship,  as  claimed  by  the  citizens  of 
either  State.  Florida  made  no  answer  to  this 
proposition. 

Finally,  by  a  Resolution  passed  on  the  18th 
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of  DeccTnber,  1860,  fhe  Leglslatarenf  Oeorda, 
referring  to  the  Act  of  16th  Decemher,  1859, 
and  Tecognj;dDg  the  fact  that  the  Orr  and  Whit- 
nor  line,  as  run,  did  not  depart  exceeding  one 
fourth  of  a  mile  from  EUicott's  mound,  and 
referring  also  to  the  action  of  the  Florida  Legis- 
lature of  FebruaiT  8, 1861,  adopted  the  Orr  and 
Whitner  line  as  *^the  permanent  boundary  line 
between  the  States  of  Georgia  and  Florida." 
And  this  agreement,  thus  finally  arrived  at  by 
the  two  States,  was  recognized  and  confirmed 
by  an  Act  of  Congress  approved  April  9, 1872, 
entitled  "An  Act  to  Settle  and  Quiet  the  TiUe 
to  Lands  Along  the  Line  Between  the  States  of 
Greorgia  and  Florida,"  by  which  it  was  declared 
'*  that  the  titles  to  all  lands  lying  south  of  the 
line  dividing  the  States  of  Georgia  and  Florida, 
known  as  the  Orr  and  Whitner  line,  lately  es- 
tablished as  the  true  boundary  between  said 
States,  and  north  of  the  line  run  bv  Georgia, 
known  as  the  Watson  line,  beine  all  the  lands 
lyinc^  between  said  lines,  be,  and  the  same  are 
hereby,  Cv  .i  firmed,  so  fcff  as  the  United  States 
has  title  thereto,  in  the  present  owners  deriving 
titles  from  the  State  of  Georda." 

This  historical  review  is  sufficient,  it  seems 
to  us,  to  show  that  the  agreement  come  to  by 
the  two  States  was  not  in  fact,  and  cannot  he 
T22]  construed  as,  a  cession  of  territory  on  the  part 
of  Ctoorgia.  It  was  simplv  the  correction  of 
the  boundary  line.  Georgia  had  inadvertently 
extended  her  jurisdiction  to  a  line  run  by  her 
surveyor  too  far  south.  The  agreement  recited 
in  the  Resolution  of  December  24,  1857,  "  to 
adopt  the  terminal  points  of  the  present  recog- 
nized line  as  the  true  terminal  points  of  the 
boundary  line,"  carried  out  by  a  resurvey  of 
such  line  from  one  of  its  terminal  points  to  a 
point  sufficiently  near  the  other  to  satisfy  both 
parties,  must  be  construed  to  be  the  carrying 
out  of  an  intent  to  settle  and  establish  the  true 
line  between  the  two  States,  and  not  an  intent 
to  adopt  a  line  different  from  the  true  one,  with 
a  cession  of  the  tejritory  cut  off  by  it  Two 
lines  had  been  contended  for.  Flonda  and  the 
United  States  contended  for  the  line  established 
by  the  joint  commission  under  the  IVeaty  with 
Spain;  Georgia,  for  a  different  line,  having  a 
widely  different  terminus  at  its  eastern  ex- 
tremity. Each  claimed  that  its  line  was  the 
true  one.  Georgia  finally  yielded  the  point, 
and  accepted  the  commissioners'  line.  This 
was  tantamount  to  an  acknowl^gment  that  it 
was  the  true  line.  We  do  not  sav  that  Uie  re- 
sult would  have  been  different  li  the  parties 
had  adopted  a  compromise  line — as,  for  ex- 
ample, the  Watson  line,  which  was  proposed 
by  Georgia.  When  a  boundary  is  in  dispute 
the  adoption  of  a  line  by  compromise  may  be 
considered  as  an  agreement  that  the  adopted 
line  is  the  true  line,  or  thai  it  shall  be  consid- 
ered as  the  true  line.  Where  territories  are  co- 
terminous, they  must  have  a  common  bound- 
.  ary.  That  boundary,  whether  ascertained  by 
astronomical  observadons,  or  discovery  of  old 
monuments,  or  mutual  agreement  of  the  par- 
ties, is  to  be  regarded  and  treated  as  if  it  had 
always  been  known  as  the  true  line.  The  pres- 
ent case,  at  all  events,  can  only  be  regarded  as 
one  in  which  the  boundary  line  finally  agreed 
to  was  always  the  true  line,  even  though,  and 
even  when,  a  different  line  (Watson's)  was  tem- 


porarily  adopted  by  Georgia,  and  acquiesced 
in  by  Florida. 

Then  what  becomes  of  the  titles  granted  by 
Georda  outside  of  that  line,  or  south  of  itf 
She  had  no  title  there  herself.  Could  she  con- 
fer title  by  the  mere  exercise  ds  facto  of  juris- 
diction and  government  there— such  exercise 
being  in  derogation  of  the  successive  rights  of 
Spain,  the  United  States,  and  Florida?  What 
authority  can  be  found  tc  justify  such  a  pre- 
tension? It  is  the  common  usage,  it  is  true,  in 
mutual  adiustments  of  disputed  boundaries,  to 
stipulate  Uiat  private  titles  A^hall  not  be  dis- 
turbed. Such  stipulations  ar^  dictated  by  a 
humane  consideration  for  those  who  have  inno- 
cently invested  their  fortunes  on  the  faith  of 
the  good  title  of  their  government.     In  the 

E resent  case,  as  we  have  seen,  the  titles  granted 
y  QeoTgiA  were  confirmed  both  by  Florida  and 
by  the  united  States,  so  far  as  either  had  any 
right  or  title  to  be  affected.  But  those  con- 
firmations cannot  avail  the  plaintiffs  in  the 
present  case;  for  the  United  States  had  parted 
with  all  thehr  interest  in  the  lands  in  contro- 
versy, by  a  ^rant  to  Florida  in  July.  1857:  and 
Flonda  had  disposed  of  all  her  interest  therein 
by  a  regular  sale  in  September  of  the  same- 
year.  Isfeither  the  United  Stages  nor  Florida, 
therefore,  had  any  interest  remaining,  when  the 
contirmatoiT  Acts  were  passed,  which  they 
could  transfer  by  release  or  confirmation,  or  m 
any  other  mode. 

The  case,  then,  stands  tipon  the  original  va- 
lidity of  the  Geora;ia  grants;  and  the  question 
may  well  be  asked,  how  doei  Ci  landholder  who 
obtains  title  from  a  sovereign  that  has  none, 
stand  in  any  better  position  than  one  who  ob- 
tains title  from  an  individual  that  has  none? 
Gfeorgia  had  no  title  to  the  land.  Previous  and 
subsequent  historical  events  abundantly  show 
this.  Her  grants  have  nothing  to  rest  on  but 
her  act aal  possession  of  the  disputed  territory^ 
and  her  exercise  of  government  de  facto  therem. 
The  question  is,  whether  this  is  sufficient. 

The  general  subject  is  not  a  new  one  in  the 
jurisprudence  of  this  court.  Before  the  Trea^ 
of  amity,  and  limits  made  with  Spain  in  1795, 
that  government  had  claimed  and  occupied,  as 
a  part  of  West  Florida,  a  lar^  extent  of 
country  on  the  east  side  of.  the  Mississippi,  to 
the  north  of  north  latitude  81°— incluomg  a 
a  large  portion  of  the  present  State  of  Missis- 
sdppi.  This  claim  was  based  on  an  extension 
of  the  Province  of  West  Florida  to  the  north- 
ward by  the  Government  of  Great  Britain  prior 
to  the  Revolutionary  War. *  It  was  abandoned 
by  the  Treaty  referred  to,  and  the  parallel  of 
81°  was  adopted  as  the  boundary  line  between 
the  territories  of  the  United  States  and  those 
of  Spain.  But  prior  to  that  Treaty  .the  Span- 
ish authorities  had  made  grants  of  land  in  the 
territory  referred  to.  This  court  invariably 
held  those  grants,  not  confirmed  by  our  gov- 
ernment, to  oe  invalid,  on  the  ground  that  the 
territory  did  not  belong  to  Spain,  though  she 
occupied  it  and  claimed  to  own  it  This  point 
is  decided  in  Bender$(m  v.  Poindexter,  25  U.  S. 
12  Wheat.  530  £6:713;  followed  by  HicKfy  v. 
SteiDart,  44  U.  S.  8  How.  750  [11:814];  Rofnn- 
9on  V.  MiTior,  51  U.  S.  10  How.  627  [18:508]; 

«8ee  1  Bioren*8  Laws  U.  &,  pp.  44M58:  PitkiD^ 
Hist  U.  &  VOL  8,  pp.  484-a. 

128  U.  & 


1887. 


CorpRS  T.  Qroo^tbb. 


1-8) 


•nd  other  cases.  In  Eendermm  ▼.  Pnndeaeter^i 
Zmaee^  OhitfJittiiee  Marshall  carefully  exam- 
iiMMl  Uie  question  of  the  right  of  Spam  to  the 
territory,  and  showed  that  it  was  untenable, 
and  strenuously  arj^ed  that  the  Treaty  of  1795 
was  an  acknowleogment  on  the  part  of  Spain 
that  she  had  no  such  right;— or,  why  did  she 
^yeitupf  The  idea  ox  a  grant  deriving  any 
validity  from  national  occupancy,  and  govem- 
ment  as  facto  over  the  temtory,  was  not  even 
fainted  at,  although  Mr.  Webster  and  Mr.  Coxe 
argued  the  cause  for  the  party  claiming  under 
the  Spanish  grant.  The  view  taken  oy  this 
court  on  the  subject  was  accurately  expressed 
by  Jtfr.  Jfutiee  McLean,  in  delivering  the  opin- 
ion in  Robinson  v.  Minor,  61 U.  8. 10  How.  643 
ri8:574],  where  he  says:  *'  The  Treaty  with 
SpMdn  established  [i.  e.  settled]  a  disputed 
boundary;  there  was  no  cession  of  territory. 
The  Jurisdiction  exercised  by  Spain  over  the 
country  north  of  the  81st  degree  of  north  lati- 
tude was  not  claimed  or  occupied  by  force  of 
arms  against  an  adversary  power;  but  it  was  a 
naked  possession,  under  a  misapprehension  of 
right  In  such  a  case,  €^rgia,  within  whose 
sovereignty  the  country  was  situated,  was  not 
bound  to  recognize  the  grants  or  other  evidence 
of  Utle  by  the  Spanish  Government." 

The  same  view  was  taken  by  the  court  with 
regard  to  the  grants  made  by  Spain  in  the  dis- 
puted territory  of  West  Florida  after  the  ces- 
sion of  Louisiana  to  the  United  States  in  1808. 
Spain  had  held  possession  of  Louisiana  and  the 
[85]  I'%>ridas;  but,  t^  the  secret  Treaty  of  St.  Bde- 
fonso,  inade  in  1800,  had  ceded  Louisiana  to 
Fruice,  "  with  the  same  extent  that  it  now  has 
in  the  hands  of  Spain,  and  that  it  had  when 
Tmace  possessed  il;  and,  in  1808,  France  ceded 
it  to  the  United  States  in  the  same  terms.  But 
as  formerly  possessed  b7  France,  Louisiana  in- 
cluded West  Florida  as  far  as  to  the  River  Per- 
dido,  and  our  government  claimed  to  the  same 
extent  Spain,  with  a  good  deal  of  plausibility, 
contended  that  West  Florida,  extending  from 
the  Mississippi  to  the  Perdido.  was  held  as  a 
distinct  province  by  Qreat  Britain  prior  to  1788, 
and  was  not  emtnaced  in  the  cession,  and  re- 
fused to  surrender  it,  and  kept  possession  of  it 
in  the  exerdse  of  full  sovereignty  until  1810, 
when  the  United  States  took  forcible  posses- 
sion of  it  Here  was  another  case  of  disputed 
boundary.  The  United  States  claimea  the 
River  P^dido;  Spain, the  Rivers  Misdssippi  and 
Iberville,  as  the  true  boundaiy  between  Lou- 
isiana and  the  Floridas;  and  the  latter  was  in 
possession  of  the  disputed  territory,  exercising 
all  the  powers  of  government  therein  from  1803 
to  1810.  During  this  period  the  Spanish  gov- 
ernors made  many  grants  of  land  in  the  terri- 
tory, which  oftcai  came  before  this  court  for  ad- 
judication; and  the  dedsion  was  invariably 
against  their  validity. 

The  first  case  in  which  the  question  arose 
was  that  of  Foster  v.  Neilson,  27  U.  S.  2  Pet 
258  [7:415],  in  which  the  grant  was  made  in 
1804,  for  land  in  the  District  of  Feliciana,  east 
of  the  Mississippi.  The  principal  questions 
argued  were,  first,  the  true  interpretation  of 
the  TreatieB  of  1800  and  1808,  as  to  what  ter- 
ritory was  ceded  to  the  United  States;  and, 
secondly,  the  effect  of  the  confirmation  of 
Spanish  grants  contained  in  the  Treaty  of  1819. 
Mr.  Coxe,  it  is  true,  took  the  ground  that  the 
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acts  of  a  sovereign  power  o^cr  territory  it  has 
ceded  are  lawful  until  possession  has  been  trans- 
ferred, and.  therefore,  that  the  grants  of  Spain, 
whilst  still  in  possession  and  exercising  the' 
powers  of  ffovemment  d$  facto  should  be  held 
to  be  vali£  Mr.  Webster,  who  was  on  the 
same  side  with  Mr.  Coxe,  did  not  allude  to  this 
argument,  and  the  court  took  no  notice  of  it, 
but  placed  its  decision  on  the  ground  that,  by 
the  true  construction  of  the  Treaties,  Louisiana 
included  West  Florida  to  the  Perdido,  and,  [26] 
therefore,  that  the  territory  in  question  did  not 
belong  to  Spain  when  the  grant  was  made,  and 
so  the  grant  was  invalid;  but  that  if  this  were 
not  a  clear  proposition  (and  the  court  admitted 
that  it  was  a  question  of  doubtful  construction) 
the  Judiciaiy  would  nevertheless  follow  the  ac- 
tion of  the  political  department  of  the  govern- 
ment, charged  with  the  management  of  its 
foreign  affairs,  which  had  always  contended 
for  toe  line  of  the  Perdido,  and  had  finally 
taken  full  possession  of  the  country. 

The  case  of  Foster  v.  Neilson  was  followed 
in  the  subsequent  cases  of  Oarda  v.  Les,  87  U. 
S.  12  Pet  511  [9:1176];  U.  S.  v.  Reynes.  50  U. 
S.  9  How.  127  [18:74];  U,  8,  v.  I/Auterivs,  51 
U.  S.  10  How.  B09  [18:560];  U,  8,  v.  PMla.  d 
N,  Orleans,  52  U.  S.  11  How.  609  [18:884];  Mon- 
tault  y.  U.  8.  58  U.  S.  12  How.  47  [13:8»7];  U. 
8.  v.  Castant,  Id.  487  [18:1056] ;  all  of  which 
are  referred  to,  and  the  history  of  the  contro- 
versy is  given,  in  U,  8,  y.  Lynda,  78  U.  S.  11 
W^,  683  {20:280]. 

It  may,  however,  be  said  that  the  decision  in 
these  cases  was  controlled  by  the  Act  of  Congress 
approved  March  26,  1804,  2  Stat  at  L.  287. 
the  fourteenth  section  of  which  declared  void 
all  grants  for  lands  within  the  territories  ceded 
by  uie  French  Republic  to  the  United  States 
by  the  Treaty  of  80th  April,  1808,  the  title 
whereof  was,  at  the  date  of  the  Treaty  of  St 
Udefonso,  in  the  crown,  government  or  nation 
of  Spain;  saving,  however,  the  titles  of  actual 
settlers,  acquired  before  December  20,  1808. 

It  is  doubtless  true  that  this  Act  did  have  a 
controlling  infiuence  in  the  cases  referred  to; 
but  the  court  discussed  the  question  upon  gen- 
eral principles  also,  and  no  hint  is  dropped  that 
the  existence  of  a  goverment  ds  facto  would 
have  any  influence  on  the  dedsion. 

In  Oarcia  v.  Lee,  Chief  Justice  Taney  ex- 
pressly argues  that,  in  a  case  of  disputed  bound- 
ary, titles  must  stand  or  fall  with  the  right  of 
the  government  creating  them.  His  language 
is:  *'  Indeed,  when  It  is  once  admitted  that  the 
boundary  line,  according  to  the  American  con- 
struction of  the  Treaty,  is  to  be  treated  as  the 
true  one  in  the  courts  of  the  United  States,  it 
would  seem  to  follow,  as  a  necessary  conse- 
quence, that  the  grant  now  before  the  court, 
which  was  made  by  the  Spanish  authoritiet*  [27] 
within  the  limit  of  the  territory  which  then 
belonged  to  the  United  States,  must  be  null  and 
void ;  unless  it  has  been  confirmed  by  the  United 
States  by  treaty  or  otherwise.  It  is  obvious  that 
one  Nation  cannot  grant  away  the  territory  of 
another;  and  if  a  proposition  so  evident  needed 
confirmation,  it  will  be  found  in  the  case  of 
Poole  v.  Fleeger  [nipral.  In  that  case  there  had 
been  a  disputed  DOundiuT  between  two  States, 
and  the  parties  claimed  the  same  land  under 
grants  from  different  States.  The  boimdary 
Una  had  bean  ascertained  by  compact  between 
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the  States  after  the  grants  were  made.  And  in 
deciding  between  the  claimants  in  that  case  the 
court  eaid:  '  In  this  view  of  the  matter  it  is 
perfectly  clear  that  the  grants  made  by  I^orth 
Carolina  and  Tennessee,  under  which  the  de- 
fendant claimed,  were  not  rightfully  made, 
because  they  were  originally  beyond  her  terri- 
torial boundary;  and  that  the  grant  imder 
which  the  claimants  claim  was  rightfully 
made,  because  it  was  within  the  tenitorial 
boimdary  of  Virginia.'  And  agaia,  '  If  the 
Stales  of  North  Carolina  and  Tennessee  could 
not  rightfully  grant  the  land  in  question,  and 
the  States  of  Virginia  and  Kentucky  could,  the 
invalidity  of  the  grants  of  the  former  arises,  not 
from  any  violaUon  of  the  obligation  of  the 
grant,  but  from  an  intrinsic  defect  of  title  in  the 
btaUjs.' " 

The  case  of  IMe  v.  Fleeger^  quoted  by  Ohi^ 
Justice  Taney,  is  mudb  to  the  purpose.  The 
northern  boundary  of  North  Carolma  (includ- 
ing Tennessee)  was  fixed  by  the  charter  of  1665, 
and  by  the  Constitutions  of  that  State  and  Vir- 
ginia, adopted  in  1776,  on  the  parallel  of  86^  80' 
north  latitude.  In  1779  an  attempted  survey 
of  the  line  was  made  by  commissioners  of  the 
two  States,  who  failed  to  agree;  but  a  line  run 
by  Dr.  Walker,  one  of  the  commissioners,  was 
practically  used  as  the  boundary  of  jurisdio> 
tion.  It  was  afterwards  found  to  be  too  far 
north  by  several  miles,  and  a  line  was  run  on 
thu  tnie  parallel  by  Professor  Matthews,  of 
Transylvania  University.  Tennessee  laid  out 
her  counties  and  exercised  all  sovereign  juris- 
diction up  to  the  Walker  line,  and  boUi  North 
Carolina  and  Tennessee  made  grants  of  land  up 
to  that  lino  and  north  of  the  true  parallel  On 
the  other  hand,  Kentucky  made  grants  south  of 
that  line  and  up  to  Matthews'  fine.  In  1820, 
Kentucky  and  Tenne&dee  agreed  to  adopt 
Walker's  line  as  the  boundary  of  the  two  States; 
but  it  was  stipulated  that  all  private  rights  and 
interests  of  land  between  the  two  lines,  thereto- 
fore derived  from  either  State,  should  be  con- 
sidered as  rightfully  emanating  therefrom;  but 
all  vacant  and  unappropriated  lands  within 
those  limits  were  declared  to  belong  to  Ken- 
tucky and  suhject  to  her  disposal.  No  pro- 
vision was  macfe  for  cases  of  conflicting  grants 
of  the  same  land  made  l^  Virginia  or  Ken- 
tucky, on  one  side,  and  bvNorUi  Carolina  or 
Tennessee,  on  the  other.  The  case  before  the 
court  was  one  of  that  kind,  the  plaintiffs 
claiming  und<>r  a  Vir^nia  warrant  and  a  grant 
made  by  Kentucky  m  pursuance  thereof,  in 
1796;  the  defendants  claiming  the  same  land 
under  North  Carolina  grants  made  in  1786, 
1792,  1797,  and  Tennessee  granto  of  subsequent 
years;  and  th^  lands  in  controversy  being  sit- 
uated between  the  two  lines  before  mentioned. 
This  court  held  that  the  parallel  of  86**  80^  was 
always  the  true  line  until  altered  by  agreement 
of  the  two  States  in  1820,  and  that  £e  grants 
made  by  North  Carolina  and  Tennessee,  north 
of  that  line,  were  void,  and  that  the  Vu^inia 
and  Kentucky  grants  were  good,  notwithstand- 
ing the  actusl  occupation  <»  Uie  disputed  terri- 
tory by  Tennessee.  The  adoption  of  Walker's 
line  in  1820  was  held  to  have  changed  the  true 
and  original  boimdary  only  for  the  purpose  of 
future  jurisdiction.  Evidence  of  the  previous 
exercise  of  Jurisdictioin  by  Tennessee  up  to 
Walker's  line  was  not  allowed  to  affect  the 


question  of  title;  although  the  defendant* 
proved  that  North  Carolina  and  Tennessee  had 
claimed  to  Walker's  line  as  the  true  line  &om 
the  time  it  was  run  to  the  time  of  the  Treaty  or 
agreement  of  1820;  that  tlie  county  lines  of 
Tennessee  were  Walker's  line  on  the  north;  that 
in  her  legislative,  judicial  and  military  capac- 
ity, Tennessee  always  claimed  possession  and 
acted  up  to  said  line  as  the  northern  boundaqr 
of  the  State;  that  process  was  executed,  criminal 
acts  were  punished,  taxes  were  paid,  militia  was 
enroll^,  and  all  other  acts  done  in  subordina- 
tion to  the  laws  and  government  of  Tennessee 
up  to  that  line;  and  corresponding  jurisdiction 
was  exercised  by  Kentucky  to  the  same  line  on 
the  other  side. 

Here  was  a  case  of  mistaken  boundary,  and 
when  the  error  was  discovered,  the  States  con-  [29] 
cemed  agreed  to  adopt  it  as  the  permanent  po- 
litical boundary  for  the  future,  conceding,  on 
both  sides,  that  it  was  not  the  true  original 
boundary.  Mr.  Justice  Stoiy,  delivering  the 
opinion  of  the  court,  said:  '^Although,  in  the 
compact,  Walker's  line  is  agreed  to  be  in  future 
the  boundary  between  the  two  States,  it  is  not 
so  established  as  having  been  for  the  past  the 
true  and  rightful  boundary;  on  the  contrary^ 
the  compact  admits  the  fact  to  be  the  other  way. 
While  the  compact  cedes  to  Tennessee  the  ju- 
risdiction up  to  Walker's  line,  it  cedes  to  Ken- 
tucky all  the  unappropriated  lands  north  of  the 
ktitude  of  86**  80^  north."  Then,  after  further 
remarks  of  the  same  purport,  follows  the  pas- 
sage quoted  by  Chief  Justice  Taney,  to  the  effect 
that  tne  grants  of  North  Carolina  and  Tennes- 
see were  not  rightfully  made^  because  they  were 
originally  beyond  their  temtorial  boundaiy. 

The  case  of  IMe  v.  Fleyer  coven  the  case, 
now  imder  consideration.  It  was  a  case  of  dis- 
puted boundary,  and  Tennessee  exercised  sov- 
ereign jurisdic^on  de  facto  up  to  a  certain  line 
(Wfuker's)  which  she  daimed  to  be  the  true 
boundary  Une,  and  made  grants  of  land  to  that 
line,  just  as  Georsia  did  m  the  present  case  ta 
Watson's  Une.  Walker's  line,  like  Watson's, 
was  found  not  to  be  the  true  line,  and  the  grants 
made  by  Tennessee  were  found  to  be  for  landa 
in  territory  belonging  to  Kentucky;  just  as  the 
grants  of  Georgia,  next  to  Watson^s  line,  were 
found  to  be  for  lands  in  the  territory  belongini^ 
to  the  United  States  and  Florida.  This  court 
decided  that  the  Tennessee  grants  were  void» 
notwithstanding  the  exercise  of  sovereign  ju- 
risdiction de  facto  by  that  State  over  the  terri- 
tory in  dispute,  when  the  grants  were  made. 
If  tiiat  decision  was  correct,  the  grant  made  by 
Georgia  of  the  land  in  controversy  must  be  held 
to  be  invalid  for  the  same  reason.  The  only 
difference  between  the  cases  is  that  Kentucky 
and  Tennessee  adopted  the  erroneous  line  as 
their  permanent  boundary,  though  recognizing 
the  fact  that  it  was  not  the  true  original  line; 
whilst  in  the  present  case,  Georgia  and  Florida 
adopted  the  nearest  practicable  i^proach  to  the 
true  line  as  their  permanent  boundary.  This 
difference  does  not  affect  the  question,  except 
to  make  the  present  case  the  stronger  of  the  mq 
two. 

The  only  authority  dted  t^  the  Supreme 
Court  of  Florida  for  the  proposition  that  a 
government  de  faeto  can  make  a  valid  gnni  ia 
a  dictum  of  Mr.  Justice  Baldwin,  in  deBverinft 
the  ophiion  of  the  court  in  the  case  of  BhoM 
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Mmd  T.  Man.  87  U.  8.  12  Pet  748  [9:12701. 
The  questkm  there  was,  whether  the  people 
whose  lands  would  be  affected  by  the  change  of 
slate  line  inyolved  in  that  case  ought  to  be  made 
partieB  to  the  suit.  Ju$Uee  Baldwin  says:  "  It 
is  said  that  the  people  inhabiting  the  disputed 
territory  ou^t  to  be  made  piuties,  as  their 
rights  are  affected.  It  might  with  the  same 
reason  be  objected  that  a  treaty  or  compact, 
setting  boundary,  required  the  assent  of  the 
people  to  make  it  valid,  and  that  a  decree  under 
the  ninth  article  of  confederation  was  void,  as 
the  authority  to  make  it  was  derived  from  the 
legtslatiTe  power  only.  The  same  objection 
was  OTerruloi  in  Penn  ▼.  Baltimore;  and  in 
Poole  ▼.  FUeger,  this  court  declared  that  an 
agreement  between  States,  consented  to  by 
CongreaB,  boimd  the  citizens  of  each  State. 
Thus  far,  the  reasoning  of  the  court  was  unan- 
swerable. Settlements  of  boundary  belong  to 
the  sovereign  power,  and  cannot  be  questioned 
by  individuals.  But  the  learned  Justice  pro- 
ceeds to  lay  down  what  he  supposes  to  be  two 
principles  of  the  law  of  Nations,  which  were 
entirely  unnecessary  to  the  decision  of  the 
question  of  P&ities  which  he  was  considering. 
He  says:  *'  There  are  two  principles  of  the  law 
of  Nadons,  which  would  protect  them  [private 
citizens]  in  their  property:  (1)  That  grants  by 
a  government  de  facto,  of  parts  of  a  disputed 
territory  in  its  possession,  are  valid  agfdnst  the 
State  which  had  the  right;  De  La  Oroix  v. 
mambeHain,  25  U.  8.  12  Wheat.  000,  601 
[6:742];  (2)  That  when  a  territory  is  acquired  by 
treaty,  cesdcm,  or  even  conquest,  the  rights  of 
the  mhabitants  to  proper^  are  respected  and 
sacred.  JaAn«mv.  Jriiatoff^,21U.  S.SWheat. 
669  [5:  602],"  etc.  This  is  the  passage  quoted 
and  relied  on  by  the  Supreme  Court  of  Florida. 

The  second  of  these  propositions  is  in  ac- 
eordance  with  what  we  have  already  stated  to 
be  the  received  rule  of  intemationsl  law;  but 
the  ilrst  is  opposed  to  the  cases  which  we  have 
already  cited  in  relation  to  Spanish  grants  in 
Hississippi  and  West  Florida,  and  to  the  case 
of  PooU  V.  FUeger,  As  to  the  authority  re- 
fared  to  (12  Wheat  600,  601),  it  is  a  mere  dic- 
tum of  Mr.  Justice  Trimble  in  De  la  Oroix  v. 
Chamberlain,  clearly  inconsistent  with  the  de- 
dBon  made  at  the  same  term  in  Hendenon  v. 
Poindeztei^B  Lenee,  and  with  all  the  subsequent 
decisions  above  referred  to,  and  as  Mr,  Justice 
Catron,  in  a  manuscript  note  upon  this  part  of 
/iMtfMe  Baldwin's  opinion,  justly  remarks,  "  no 
mdi  question  was  raised  in  that  case,  and  Boole 
V.  FUeger  Is  certainly  to  the  contrary." 

We  think  that  the  decision  of  the  Supreme 
Court  of  Florida  It  erroneous  in  deciding 
against  the  title  of  the  plaintiff  in  error.  That 
tule  is  claimed  under  a  grant  from  the  United 
States,  of  land  acauired  i^Treatv  with  SiMdn, 
identined  as  such  \y  the  former  Treaty  of  lim- 
its and  the  prooeeoings  of  the  commissioners 
appointed  to  carry  out  that  Treaty.  The  de- 
cision of  the  Supreme  Court  of  Florida,  in 
effect^  \m,  either  that  the  land  was  not  embraced 
in  the  Treaty  of  cession,  or,  if  it  was,  that  the 
posienlon  A  Georgia  ^ve  a  superior  right 
We  think  it  clear  that  the  land  was  embraced 
in  the  Treaty,  and  that  the  possession  of 
Oeotgia  did  not  give  a  superior  right  The 
Jadlgment  is  tlMrnore  xevened,  and  the  cause 
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remanded,  with  instructions  to  proceed  accord- 
ing to  law,  in  conformity  with  this  opinion. 

A  point  was  made  in  the  brief  of  counsel  for 
defendants  in  error  which  was  not  raised  in  the 
courts  below,  and  cannot,  as  now  presented,  be 
properly  passed  upon  by  us;  namely,  that  the 
re^^ister  had  no  power  under  the  state  law  to 
make  the  bareain  with  McCall  and  Striplio^j  for 
the  sale  of  the  land,  at  the  time  he  issued  his 
certificate  to  them.  This  is  a  question  of  state 
law,  and  involves  an  issue  or  fact,  and,  if 
deemed  important,  may  be  raised  on  a  new  trid 
of  the  cause,  which  will  necessarily  be  awarded 
as  a  consequence  of  the  reversal  of  the  judg- 
ment 

Judgment  revereed. 


ORIENT   MUTUAL   INSURANCE   COM- 
PANY, Plff.  in  Err.. 

V. 

JOHN  S.  ADAMS  bt  al. 

(See  8. 0.  Beporter*8  ed.  67-7a.) 

Marine  poUdee — misconduct  of  master — loss  h§ 
derangement  of  mud  wthe — right  of  abandon- 
ment— rule  as  to. 

L  In  marine  polioies,  a  loss,  whose  proximate 
cause  was  a  peru  insured  acrainst,  is  wlthm  the  pro- 
tection of  the  policy,  notwithstandinff  It  may  have 
been  occasioned  remotely  by  the  negligence  of  the 
master  and  mariners. 

2.  Tbe  misconduct  of  the  master  onlesi  affected 
by  fraud  or  design  will  not  defeat  a  recovery  on  tHe 


8.  A  loss  which  was  the  consequence  of  the  de- 
rangement of  the  mud  valve  of  a  vessel,  where 
sucn  derangement  was  not  the  proximate  cause  of 
the  loss,  is  not  wltliin  the  exception  in  the  policy 
that  the  Insurance  company  should  be  free  of  all 
claim  for  loss  or  damage  occasioned  by  the  de- 
rangement or  breaking  of  the  engine  or  machinery 
or  any  consequence  resulting  therefrom. 

4.  where  the  contract  of  insurance  provided  that 
there  should  be  no  abandonment  of  the  vessel  un- 
less it  was  impracticable  to  recover  and  repair  it^ 
and  unless  the  damage  amounted  to  60  per  cent  of 
the  agreed  value,  the  right  to  abandon  is  to  be  de- 
termined from  the  f^ts  as  they  existed  on  the  day 
of  abandonment. 

6.  If  the  facts  present  a  case  of  extreme  hazard 
and  of  probable  expense  exoeedlnff  half  the  value 
of  the  ship,  the  insured  may  ■abandon,  although  it 
should  happen  that  she  was  afterwards  recovered 
at  a  less  expense. 

[Na23.] 
Argued  ApHl  IS,  1887.    Decided  Oct.  tJ^,  1887. 

rj  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsyl- 
vania.   Aprmed. 

The  defendants  in  error,  as  Insured,  sued  the 
plaintiff  in  error,  as  insurer,  in  the  drcuit 
court,  on  a  policy  of  marine  insurance  on  the 
steamboat  Auce,  to  recover  for  a  total  loss,  and 
recovered  judgment  in  the  circuit  court. 
The  questions  in  the  case  are: 

1.  Whether  the  loss,  which  was  caused  by  the 
misconduct  of  the  insured,  is  within  the  pro- 
visions of  the  policy. 

2.  Whether  the  loss  is  within  the  express 
exceptions  of  the  policy. 

8.  Whether,  if  mere  was  a  loss,  for  which 
the  insurer  is  liable,  the  insured  had  the  right 
to  abandon  for  a  constructive  total  loss. 
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4.  Whether  certain  avideiioe  was  improperly 
excluded. 

The  further  frusta  are  fully  stated  in  the 
opiDioD. 

Mr,  James  Lowndest  for  plaintiff  in  error: 

L  The  loss  was  directly  due  to  the  miscon- 
duct of  (he  insured  himself »  and  was  therefore 
not  a  loss  insured  against  There  is  no  dispute 
about  the  facts  that  Adams,  the  co-owner,  or- 
dered The  Alice  to  be  let  go  when  she  had  not 
sufficient  steam  in  her  boiler,  and  that  the  dam- 
age resulted  from  that  act  of  the  assured. 

"The  insured  is  never  to  be  indemnified 
against  his  own  act,  nor  against  any  loss 
caused  by  his  own  personal  misoonducL 

Parsons,  Mar.  Law,  11,  210;  Amould,  Mar. 
Ins.  670. 

Misconduct  or  gross  n^li^nce  on  the  part 
of  the  assured,  although  udhog  short  of  fraud 
or  desizn,  discharfl;e8  Uie  insurer. 

Smith,  Merc  Law,  469;  HoUingwxyrth  ▼. 
Brodrick,  7  Ad.  &  El.  40,  470;  May,  Ins.  495- 
6;  Beach,  Gontrib.  Neg.  401;  Arnould,  Mar. 
Ins.  667,  669;  Tftompsony.  Hopper,  6  EL  &  Bl. 
946;  SiardetY.  HaU,  4 Bing.  607;  Pipon ▼.  Cope, 

I  Campb.  484;  Law  ▼.  EbtUngnoorth,  7  T.R  160; 
Dell  y.  Cantain,  14  East.  874;  1  Emerigon, 
CXn,  p.429;  Tanner  Y.Bennett,  Rvan  &M.  182; 
American  Ins.  Co,  ▼.  Ogden,  20  Wend.  287; 
Chandler  ▼.  Worcester  Mut.  Fire  Ins.  Co.  8 
Cush.  888.  per  Shaw,  C.  J,;  WiUiams  v.  Nho 
England  Mut.  M.  Ins,  Co.  8  Cliff.  244;  The 
Titania,  19  Fed.  Rep.  101;  Hazard  ▼.  New  Enr 
gland  M.  Ins,  Co.  1  Sumn.  218.  See  also  Hack- 
fieldY.  Tlte Costa Bica, ti  Ins.  Jour.  896. 

IL  The  court  erred  in  refusing  to  rule  that 
the  damage  was  within  the  express  exceptions 
of  the  poucy. 

in.  There  was  no  such  partial  loss  as  under 
the  contract  authorized  an  abandonment  for  a 
constructive  total  loss. 

HaU  Y.  Franklin  Ins.  Co.  9  Pick.  466;  Omu- 
monwealth  Ins,  Co,  v.  Chase,  20  Pick.  142; 
BeynoldsY.  Ocean  Ins.  Co.  22  Pick.  T^l;  Wood 
Y.  Ins,  Co.  6  Mass.  479;  Sewall  y.  U.  8,  Ins.  Co. 

II  Pick.  90;  PeOeY.  Suffolklns,  Co.  7  Pick.  254; 
Ins,  Co.  Y,  Backet  Co.  7  Ins.  Law  Jour.  557. 

Unseaworthiness  during  a  voyage  is  strong 
proof  of  unseaworthiness  at  its  bennninff. 

Cort  Y.  Delateare  Ins,  Co.  2  Wash.  C.  G.  875. 

Messrs.  Isaac  Vanworhis  and  D.  T.  W»t- 
•oi&f  for  defendants  in  error: 

A  loss  the  proximate  cause  of  which  is  a 
peril  insured  against  is  a  loss  within  the  policy, 
although  the  remote  cause  may  be  negugence 
of  the  masters  or  mariners. 

Patapseo  Ins.  Co.  y.  Coulter,  28  U.  8.  8  Pet 
222  (7:  659):  Waters  y.  Merchants  Louisnlle 
Ins,  Co.  86  U.  8.  11  Pet.  218  (9:  694);  Colum- 
bia Ins,  Co.  Y.  Lawrence,  85  U.  8. 10  Pet.  517 
(9: 517);  General  Mut.  Ins,  Co.  v.  Sherwood,  55 
U.  8. 14  How.  861  (14: 455);  American  Ins,  Co. 
Y,  Insley,  7  Pa.  280;  Nelson  v.  Suffolk  Ins.  Co. 
8  Cush.  496;  Howard  F.  Ins,  Co,  Y.  Norwich  d 
N  T.  Trans.  Co.  79  U.S.  12  WalL  199(20:  878). 

The  act  of  the  captain  or  crew  which  would 
release  the  insurer  is  not  mere  negligence  or 
carelessness,  but  it  must  amoimt  to  fraud  or 
design. 

Ptita]Mco  Ins.  Co,Y,  Coulter,  siumrciiPhankDlns. 
Co,  Y.  Erie  d  W.  Trans.  Co.  117U.  8.  828  (29: 
878);  CaUin  v.  SpHngflM  F.  Ins.  Co.  1  Sumn. 
484;  Williams  v.  Suffolk  Ins.  Co.  8  Sumn.  276. 
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In  the  latest  case  where  this  question  was 
considered,  that  of  the  Phan^  Ins.  (h.  y.  Erie 
d  W,  Trans,  Co,  supra,  this  court  assumed  the 
correctness  of  that  rule,  and  there  cited  ap- 
provingly the  case  of  the  North  British  d  M. 
Ins.  Co,  Y.  London,  L.  d  G.  Ins,  Co.  L.IL  5 
Ch.  Div.  569,  584. 

"  Public  policy  requires  no  more  than  that 
a  man  be  not  suffered  to  insure  against  his 
own  knavery,  which  is  not  to  be  protected 
or  encouraged  by  any  means;  for  though  the 
maxim  respondeat  superior  is  applicable  to  the 
responsibility  of  a  master  for  the  acts  of  his 
servants,  yet  the  insured,  so  long  as  he  acta 
with  fidelity,  is  answerable  neither  for  his  ser- 
vants nor  for  himself." 

Phomix  F.  Ins.  Co.  v.  Cochran,  51  Pa.  153; 
Johnson  v.  Berkshire  Mut.  F.  Ins,  Co.  4  Allen, 
888;  Theobald  v.  B,  P,  Assur.  Co.  10  Exch.  45; 
Phillips,  Ins.  599,  §  1846. 

In  Ztfot  V.  New  Orleans  Ins.  Asso.  2  WoodsL 
64,  Mr.  Justice  Woods  said:  "  It  is  the  setUed 
rule  that  negligence  and  carelessness  are  in- 
sured against,  while  misconduct,  which  is  e 
violation  of  definite  law,  a  forbidden  act,  ia 
never  insured  against." 

Flanders,  Fire  Ins.  2d  ed.  558;  Citizens  InM. 
Co,  V.  Marsh,  41  Pa.  886;  Johnson  v.  Berk- 
shire Mut.  F,  Ins,  Co.  and  PhanixF.  Ins,  Co.  ▼. 
Cochran,  supra;  Cliandler  v.  Worcester  Mut.  F 
Ins,  Co,  3 Cush.  828;  Goodman  v.  Harteg,4i  AA 
&  £1.870. 

In  the  Columbia  Ins.  Co.  v.  Lawrence,  85  U. 
8.  10  Pet.  507  (9:  512)  Judge  8toiy  savs:  "  In 
England  the  point  was  completely  settled  inBuek 
Y.  Soyal  Exchange Aesiur.  Co.  2Bam.  &  Ald.^ 
upon  the  genera)  ground  that  causa  proximo, 
et  non  remota  spectatur;  and  therefore  that  a 
loss  whose  proximate  cause  is  one  of  the  enu- 
merated risks  in  the  policy  is  chaigeable  to  the 
underwriters,  although  the  remote  cause  may  be 
traced  to  the  negligence  of  the  master  and  mari- 
ners.   The  same  doctrine  was  afterwards  af- 

firmedjinTFaM:^v.iraittoiul,5Bam.&Ald.l71, 
and  Bishop  v.  Pentland,  7  Bam.  &  C.  219.  and  ia 

now  deemed  inoontrovertibly  established.  The 

same  doctrine  was  fully  discussed  and  adopted 

by  this  court  in  the  case  of  the  Patapseo  /imu 

(h.  Y.  Coulter,  28  U.  8.  8  Pet  222(7:  659). 

8eealso  St.  John  v.  Ins,  Co.  1  Duer,  871* 
Bgnds  v.  Schenectady  County  Mut.  Ins,  Co.  16 
Barb.  119;  Gates  y.  Madison  County  Mut,  Ins. 
Co.  5  N.  T.  469;  CaUin  v.  Spring^  F.  Ifu. 
Co.  1  Sumn.  484;  Mathews  v.  Howard  Ins.  Gb. 
18  Barb.  284;  CiUzensIns.  Co.  y.  Marsh,  41  Pia. 
886. 

The  distinction  is  between  negligence  of  al? 
degreesH-slight,  ordinary  or  gross— on  the  one ' 
hand,  and  misconduct,  or  fraud  or  design  on 
the  other. 

Patapseo  Ins.  Co.  y.  Coulter,  supra. 

"  Losses  that  are  attributable  to  any  of  the 
perils  insured  against,  though  occasioned  by 
the  negligence  or  misconduct  of  the  ageuta  of 
the  asmired,  not  amoimting  in  the  latter  to  bar- 
ratry, are  covered  by  an  ordinary  policy." 

2  Amould,  In&  758-765. 

Nothing  but  criminal  negligence,  that  is,  '*  ao 

gross  as  to  be  clearly  fraudulent,"  will  reliew 
le  insurer. 

8  Kent,  Com.  *807,  11th  ed.;  May,  Inai 
§g  409-411;  N.  T.  Cent,  RRCo.y.  Loekwood. 
84  U.8. 17  WalL  882  (21: 641). 

12S  IT.  a. 


1887. 


OiiuwT  MuT.  Ins.  Co.  v.  Aoahb. 


6T-W 


In  JmUde9  ▼.  Universal  M.  In$.  Co,  14  C.  B. 
N.  8  288,  the  phraae  construed  was  "free  from 
aU  conseoueDces  of  liabilities."  It  was  held 
to  mean  uie  proximate,  not  the  remote  conse- 
quencea. 

A  point  not  made  or  ai|^ed  in  the  court  be- 
low will  not  be  considered  here. 

WUmm  ▼.  McNdmee,  103  U.  8.  674  (26:  235); 
Belkv.Meaghar,  104  U.S.  279(26: 785);  Clarky, 
Fredericks,  105  U.  8.  4  (26: 938);  Ma/rion  Bank 
T.  FSaUm,  Bank,  69  U.  8.  2  Wall  254  (17:787). 

The  mlings  of  the  court  below  are  fully  sus- 
tained by  the  American  authorities. 

BradlU  ▼.  Maryland  Ins,  Co,  87  U  8. 12  Pet 
307  (9: 1181). 

The  cases  of  Bhinelander  v.  Pennsylvania  Ins. 
Co,  8  U.  8.  4  Cranch.  29  (2: 540);  and  Marshall 
V.  Delaware  Ins.  Co,  Id.  202  (2: 596)  are  different 
affirmations  of  our  rule;  and  those  of  Bain- 
bridge  Y.  Nielson,  10  East,  329;  Patterson  y. 
Ritchie,  4  Maule  &  8.  891,  and  Mlver  v.  Ben- 
derson.  Id.  584,  of  the  English  rule. 

"  The  facts  as  they  exist  at  the  time  when 
notice  of  abandonment  is  given  must  be  such 
AS  to  justify  it." 

2  Amould,  Ins.  987:  8  Kent.  Com.  star  pp. 
821, 828,  824,  and  cases  cited;  Peele  v.  Merchants 
Ins.  Co.  8  Mason,  27. 

Mr.  Ju^ice  HarUui  delivered  the  opinion  of 
the  court: 
[68]  1*^1^  ^^^  ^^  c'^i'  brings  up  for  review  a 
Judgment  against  the  Orient  Mutual  Insurance 
Company  of  New  York  upon  a  policy  whereby 
that  ComjMin  V  insured  the  defendants  iu  error 
in  the  sum  of  $5,000,  on  the  steamer  Alice,  of 
the  agreed  valuation  of  $27,000,  against  perils 
"of  the  seas,  lakes,  rivers,  canals,  fires,  and 
Jettisons  that  should  come  to  the  damage  of  said 
vessel  or  any  part  thereof." 

The  policy  provided,  among  other  thinss, 
that  the  Company  should  be  free  from  all  clami 
for  loss  <»*  dama^  "  arising  from  or  caused  by 
•  ♦  ♦  barratry,  ♦  ♦  ♦  or  occasioned  by  the 
bursting  of  boilers,  the  collapsing  of  flues,  ex- 
pkwion  of  gunpowder,  the  derangement  or 
L^vj  breaking  the  engine  or  machinery,  or  any  con- 
sequence resulting  therefrom,  unless  the  same 
be  caused  by  unavoidable  extemid  violence;" 
that  there  should  be  "  no  abandonment  as  for 
a  total  loss  on  account  of  said  vessel  ground- 
ing or  being  otherwise  detained,  or  in  conse- 
quence of  any  loss  or  damage,  unless  Uie  in- 
jury sustained  be  equivalent  to  50  per  centum 
of  the  agreed  value  in  this  policy;  that  the 
aforesaid  vessel  is,  and  shall  be  at  aU  times  dur- 
ing the  continuance  of  this  policy,  tight  and 
siHmd,  sufficiently  found  in  tackle  and  appur- 
tenance thereto,  competently  provided  with 
masters,  officers,  and  crew,  ana  in  all  things 
and  means  for  the  safe  employment  thereof;" 
and  that  "  in  no  case  whatever  shall  Uie  as- 
sured have  the  right  to  abandon  until  it  shall 
be  ascertained  that  the  recovery  and  repairs  of 
^id  vessel  are  impracticable,  nor  sell  l^e  wreck, 
or  any  portion  thereof,  without  the  consent  of 
the  Company." 

The  insured  sued  as  for  a  total  loss  arising 
from  one  of  the  perils  specified  in  the  policy. 

The  Company  pleaded  nan  assumpsit  and 
payment,  with  leave  to  give  in  evidence  the 
matters  set  forth  in  its  affidavit  of  defense, 
which  was  adopted  as  a  special  plea.    Those 
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matters  will  sufficientiy  appear  from  the  facts 
which  will  now  be  stated. 

According  to  the  bill  of  exceptions,  there 
was  evidence  in  behalf  of  thephdntifb  tending 
to  show  that,  without  willfulness  or  design  on 
the  part  of  her  captain,  the  vessel  was  aimed, 
Apnl  28, 1880— before  the  expiration  of  the 
policy— over  the  falls  of  the  Ohio  River,  at 
Louisville,  Kentucky,  and  sunk,  receiving 
damage  in  a  sum  equal  to  50  per  centum  or 
her  agreed  value;  ana  that  on  the  18tii  of  May, 
1880,  it  being  apparentiy  impracticable  to  float 
her  off  and  repair  her,  the  vessel  was  aban- 
doned to  the  insurers  as  a  total  loss,  and  the 
sum  due  under  the  policy  demanded. 

The  evidence  introduced  by  the  Company 
tended  to  establish  these  facts:  The  master  of 
The  Alice  was  C.  F.  Adams,  one  of  the  assured, 
and  a  son  of  the  other  plaintiff.  Before  the 
sailing  of  the  vessel  he  nad  the  reputation  of 
being  a  "drinking"  man,  and  of  that  fact  his 
father  was  informed.  On  her  arrival  at  Louis- 
ville, on  the  morning  of  April  28, 1880,  the 
master  gave  the  usualsignal  (which  was  trans- 
mitted to  the  en^eer)  that  he  had  no  present 
need  of  the  engmes.  The  joint  of  the  mud 
valve  was  out  of  order,  threatening  damage  to 
the  freight,  and  maiding  repairs  necessary. 
The  steam  was  thereupon  blown  off  in  order 
to  make  repairs.  Tne  captain,  coming  on 
board,  saw  that  repairs  were  going  on,  and 
knew  that  the  mud  valve  connected  with  the 
boiler  needed  repsdra.  The  work  of  repairing 
made  it  necessary  to  blow  off  steauL  The 
captain  snbsequentiy  went  on  deck,  and,  with- 
out makine  inquiry  of  the  engineer  as  to  the 
condition  m  the  steam  or  receiving  any  notice 
from  him  that  steam  was  ready,  tapped  his 
bell  at  about  8.80  a.  m.  as  a  signal  to  let  go  the 
boat  At  that  time  there  was  not  sufficient  steam 
to  propel  the  vesseL  It  is  the  custom  of  tlie 
river  for  the  master,  before  giving  the  order  to 
let  go,  to  inquire  of  the  engmeer  as  to  the  con- 
dition of  the  steam,  and  await  his  reply  that 
the  steam  is  ready  before  giving  the  oraer  to 
let  go.  At  the  time  of  the  accident  the  vessel 
was  in  a  position  to  be  carried  over  the  falls, 
if  she  was  let  go  without  steam  on.  Upon  be- 
ing let  go  she  was  carried  by  the  current  down 
the  river  and  over  the  falls,  and,  striking  a 
pier,  was  badly  damaged;  in  consequence  of 
which  she  sunk  soon  thereafter  oelow  the 
bridge  in  about  eighteen  feet  of  water. 

Tliere  was,  also,  evidence  in  behalf  of  the 
Company,  tending  to  show  that  the  vessel  was 
but  slightly  injur^,  and,  in  the  spring  of  1881, 
was  floated  and  removed  from  the  place  at 
which  she  sunk,  and  put  in  the  condition  in 
which  she  was  before  sinkins.  for  a  sum  littie 
less  than  $6,000;  that  when  she  was  raised,  the 
plaintiffs  refused  to  pay  the  expense  thereof; 
that  after  May  18, 1^0,  the  plamtifls  sold  her 
furniture  and  apparel  without  the  Compan3r'8 
consent,  and  that  on  or  about  the  28th  of  April, 
1880,  they  put  her  into  the  possession  of  the 
Cincinnati  Underwriters'  Wrecking  Company, 
which  thereafter  had  the  right  of  possession 
until  the  vessel  was  seized  by  the  United  8tates 
Marshal  under  process,  in  December,  1880, 
upon  maritime  liens. 

To  further  maintain  the  issues  on  its  behalf, 
the  defendant — the  biU  of  exceptions  states — 
produced  in  evidence  an  exemplification  of  the 
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record  of  a  certain  cause,  entitled  "  Cincinnati 
Undenoriter^  Company  against  The  SUamer 
Alice;*  etc.,  in  the  United  States  District  Court 
for  the  District  of  Kentucky,  as  tending  to 
•how  that  after  the  18th  May,  1880,  the  chum- 
ants,  by  the  answers  and  petitions  hi  that  suit, 
daimea  to  be  the  owners  of  the  vessel,  her  fur- 
niture, and  apparel;  that  The  Alice  was  sub- 
ject to  maritime  liens,  in  a  considerable  sum, 
existing  on  the  18th  of  May,  1880;  that  she 
was  sold  under  a  decree  to  satisfy  the  same, 
the  plflintiffs  receiving  a  part  of  the  proceeds 
of  sale;  that  the  plaintiffs  admitted  that  she 
was  slightly  damaged,  and  they  had  refused, 
after  she  was  raised,  to  pay  the  expense  of  rais- 
ingher. 

Thereupon  the  plaintiffs  offered  evidence 
tending  to  show  that  "  it  was  the  custom  of 
the  river  that  the  engineer  should  give  notice  to 
the  captain  before  euiausting  steam,  and  that  it 
was  not  the  custom  for  the  captain  to  have  no- 
tice from  the  engineer  that  steam  was  ready 
before  giving  the  order  to  let  go." 

The  plaintiffs,  in  further  reply,  offered  to 
prove  by  the  plaintiff,  C.  F.  Adams,  "that  the 
Bteaiper,  at  the  time  of  loss,  was  insured  in 
sevc^  companies  for  a  total  insurance  of 
$18,000,  and,  after  the  notice  of  abandonment, 
dz  of  them,  representing  an  insurance  of 
$18,000,  settled  with  the  insured,  and,  as  part 
of  the  settlement,  released  to  the  latter  all  in- 
terest in  the  steamer  as  she  lay;  that  after  the 
Marshal's  sale  of  the  boat,  the  plaintiffs  claimed 
to  own  the  {4  of  the  proceeds  of  sale,  and  that 
when  the  claim  for  the  entire  proceeds  was 
made  it  was  as  to  form,  under  tne  advice  of 
counsel;  but  the  plaintiffs  did  not  intend  there- 
by to  waive  the  abandonment  theretofore  made, 
or  to  keep  as  against  the  Orient  Insurance 
Company,  the  A  of  the  proceeds  of  sale." 
This  was  offerea  as  bearing  upon  the  question 
of  waiver  of  abandonment  of  The  Alice;  to 
which  offer  the  defendant  oblected;  but  the 
objection  was  overruled  and  the  testimony  of 
the  witness  admitted.  The  defendant  excepted 
to  the  overruling  of  the  objection  and  to  the 
admission  of  the  testimony. 

The  firs:  assignment  of  error  relates  to  the 
instructions  upon  the  general  question  whether 
the  insured,  bv  anything  done  or  omitted  to  be 
done,  had  defeated  theur  right  to  recover  on 
the  policy.  The  court  at  Uie  request  of  the 
plaintiffs,  and  against  theoblections  of  the  Com- 
pany, instructed  the  jury  that  '*  where  a  loss 
under  a  policy  of  insurance,  such  as  the  one  in 
suit,  happens  firom  the  perils  of  the  river,  it  is 
not  a  defense  to  the  insurance  company  that 
the  remote  cause  of  loss  was  the  negligence  of 
the  insured  or  his  agents;"  and  that  "the  mere 
fault  or  negligence  of  the  captain  of  the  ves- 
sel by  which  The  Alice  was  drifted  into  the 
cuirent  and  drawn  over  the  falls,  will  not  con- 
stitute a  defense  for  the  Company,  imless  the 
iury  should  be  satisfied  that  the  captain  acted 
fraudulently  or  willfully, with  design  in  so  do- 
ing." The  theory  of  the  defense  was  disclosed 
by  the  rec[uest  to  instruct  the  jury  that  if  they 
"are  satisfied  from  the  evidence  that  the  ac- 
cident and  loss  was  caused  by  the  misconduct 
of  Captain  Charles  F.  Adams,  that  then  the 

Slaint^  cannot  recover."    This  request  was 
enied,  but  the  court  said  to  the  jury:  "  This 
is  true  if  the  jury  is  satisfied  that  the  conduct 
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of  the  captain  is  properly  charactcTized.  If  he 
designedly  or  recklessly  exposed  the  vessel  to 
the  dangers  of  navi|g;atu)n  at  the  falls,  knowing 
that  she  was  not  m  a  condition  to  encounter 
them,  he  was  guilty  of  misconduct  such  as 
would  relieve  the  defendant  from  liability; 
but  if  the  proximate  cause  of  the  loss  was  the 
stranding  of  the  vessel,  this  was  covered  by 
the  policjr,  and  the  defendant  is  not  relieved 
from  liability  by  showing  that  the  loss  was  re- 
motely ascnbable  to  the  negligence  of  the 
captain  or  the  other  officers  or  employes." 

We  not  perceive  anything  in  these  instruc- 
tions of  which  the  Insurance  Company  cap 
rightfully   complain.    The   court   proceeded 
upon  the  ground  that,  if  the  efficient,  and, 
therefore,  proximate  cause  of  the  loss  waa  a 
peril  of  the  river,  the  Company  could  not  es- 
cape liability  by  showing  that  the  loss  was  re- 
motely caused  by  mere  negligence  in  not  ascer- 
taining, before  giving  the  signal  to  let  the  ves- 
sel go,  tbat  she  had  steam  enough  for  her  prop- 
er management.    The   court  committea   no 
error  in  so  ruling.    In  Columbia  Ins,  Go,  v.  Law- 
rence, 85  U.  S.  10  Pet  617  [9:516],  which  was 
a  case  of  insurance  against  fire  on  land,  the 
court  said  that  "  A  loss  by  fire,  occasioned  by 
the  mere  fault  or  negligence  of  the  assured,  or 
his  servants  or  agents,  and  without  fraud  or      [' 
design.  Is  a  loss  within  the  policy,  upon  the 
general  ground  that  the  fire  is  the  proximate 
cause  or  the  loes,  and  also  upon  the  general 
ground  that  the  express  exceptions  in  poli- 
des  against  fire  leave  this  within  the  scope 
of  the  general  terms  of  such  policies."    In  the 
subsequent  case  of  Watcn  v.  MercJtant^  Loui^ 
viae  Im.  Co,  86  U.  8. 11  Pet  224  r9:C0G],   it 
was  said,  in  reference  to  the  case  of  Columbia 
Ins,  Co,  V.  Laiorenoe,  that  "  The  court  tlica 
thought  that  in  marine  policies,  whether  con- 
taining the  risk  of  barratry  or  not,  a  loas 
whose  proximate  cause  was  a  peril  insured 
against  is  within  the  protection  of  the  policy, 
notwithstanding  it  might  have  been  occasioned 
remotely  by  the  negligence  of  the  master  and 
mariners.*'    To  the  same  effect  are  Patap^eo 
Ine,  Co,  V.  Owtttfr,  28  U.  8.  3  Pet  287  [7:605]; 
General  MtU,  Ine.  Co.  v.  Sherwood,  65  IF.  S.  14 
How.  852  [14:452],  and  Phmnix  In$.  Co.  v. 
Brie^)  W,  Trane,  Ou,  117  U.  8.  325  [20:379]. 

But  M  is  insisted  that  the  court  should  have 
granted  the  request  of  the  Company  to  the  ef- 
fect that  it  was  not  liable  if  the  accident  and 
loss  were  caused  by  the  "  misconduct"  of  the 
master.    Had  that  request  been  granted,  in  tbe 
form  asked,  the  jury  might  have  supposed  that 
the  Company  was  relieved  from  liability  if  the 
master  was  chargeable  with  what  is  sometimes 
described  as  gross  negligence  as  distlnguishc^d 
from  simple  n^ligence.    Hence  the  court  prop- 
erly said,  in  ef^t,  that  the  misconduct  of  the 
master,  unless  affected  by  fraud  or  desiep, 
would  not  defeat  a  recovery  on  the  policy.    The 
principle  upon  which  the  court  below  acted 
was  that  expressed  by  Chitf  Justice  Gibson  ix& 
American  Ins.  Co,  v.  Jnsley,  7  Pa.  229,  wheA 
he  said  that  "  Public  policy  requires  no  more 
than  that  a  man  be  not  suffered  to  insure  against 
his  own  knavenr,  which  is  not  to  be  protected 
or  encouraged  by  any  means;  for  though  the 
maxim  respondeat  superior  is  applicable  to  the 
responsibifity  of  a  master  for  the  acts  of  hie 
servants,  yet  the  insured,  so  long  as  he  act» 
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with  fidelity,  is  aiiBwerable  neither  for  his 
servant!  nor  for  himself."  WiUiamt  t.  Suffolk 
/fM.  Co.  3  Sumn.  276. 

The  next  assignment  of  error  is  that  the 
court  erred  in  ruling  that  the  loss  was  not 
within  the  express  exceptions  of  the  policy. 
The  specification,  under  this  assignment  is,  that 
the  loss  was  the  consequence  of  the  derangje- 
1741  ment  of  the  mud  valve,  and,  therefore,  within 
the  exception  that  the  Company  should  be  free 
of  all  claim  for  loss  or  damage  occasioned  by 
'  *  the  derangement  or  breaking  of  the  engine  or 
machinery,  or  any  consequence  resulting  there- 
from." The  "consequence"  here  referred  to 
is  an  immediate  or  proximate,  not  a  remote  con- 
sequence. Even  if  the  mud  valve  Is  a  part  of 
the  machinery  of  the  vessel,  within  the  mean- 
ing of  the  policy,  its  derangement  cannot  be 
said  to  have  been  the  proxinmte  cause  of  the 
loss.  So  &r  as  the  bills  of  exception  show,  the 
repairs  of  the  mud  valve  had  been  completed 
before  the  order  was  given  to  let  the  vessel  £[o. 

It  is  also  contended  that  the  coun-erred  in  its 
faistructions  as  to  the  abandonment  of  the  ves- 
■d  bv  the  plaintiffs.  The  court  told  the  Jury, 
in  substance,  that  the  assured  were  entitled  to 
abandon  the  vessel  if,  on  Mav  18,  1880,  it  was 
impracticable  to  recover  and  repair  it,  and  if 
the  damage  from  the  perils  of  the  river  amount- 
ed to  50  per  cent  of  tue  agreed  value;  that  the 
ri£^t  to  abandon  was  to  be  determined  from 
t&  facts  as  thev  existed  on  that  day;  that  if 
the  right  then  e^usted,  and  the  plaintiffs  availed 
themselves  of  it,  the  subsequent  floating  off  of 
the  vessel  in  the  winter  or  spring  of  I881  would 
not  change  the  result;  and  that,  in  determin- 
ing whether  the  injuries  to  the  vessel  from  the 
perils  of  the  river  were  to  the  extent  of  60  per 
cent  of  her  agreed  value,  the  Jury  should  take 
into  consideration  the  "  place  where  The  Alice 
Isy,  and  the  uncertainty  as  to  when  (if  at  all)  a 
rise  would  come  to  float  her  off,  and  all  other 
circumstances  in  the  case." 

The  argument  m  behalf  of  the  Company  is 
that  these  instructions  disregarded,  the  express 
lernis  of  the  contract  between  the  parties;  that 
while  the  rule  laid  down  by  the  court  made  the 
probability  of  the  stipulated  loss,  at  the  time  of 
abandonment,  the  test  of  the  right  to  abandon, 
the  policy  made  the  actual  existence  of  the 
stipulated  proportion  of  loss  the  ground  of  the 
exerdee  of  that  right.  We  do  not  think  the 
court  mistook  the  meaning  of  the  contract  or 
erroneously  instructed  the  jury.  The  Jury  were 
distinctly  told  that  the  nght  to  abandon  de- 
pended upon  the  fact  that  U  was  impracticable 
[75]  to  recover  and  repair  the  vessel.  But  how  were 
the  juiy  to  determine  the  existence  of  that  fact? 
The  contract  provided,  as  a  condition  prece- 
dent to  the  right  to  abandon,  that  it  be  "ascer- 
tained that  the  rccoverv  and  repairs  of  said  ves- 
sel are  impracticable.  But  in  what  mode  as- 
ccrtiined?  How  was  the  insured  to  determine 
whether  the  recovery  and  repair  of  the  vessel 
was  impracticable  at  tb<*.  time  of  abandonment? 
Why,  manifestly,  as  the  Jury  were  told,  by 
inkiog  into  consideration  where  the  vessel  lay, 
ibc  uncertainty  as  to  when  (if  at  all)  a  rise 
would  come  to  float  her  off,  and  all  the  other 
Bitendant  drcumstances.  While  the  damage 
must  nt  the  time  have  been  eoulvalent  to  50 
per  cent  of  the  agreed  value,  ana  while  the  fact 
that  tiie  repairs  subsequently  made  amoimted 
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to  only  $6,000  tended  to  show  that  the  actual 
damage  was  not  so  great  as  claimed,  that  fact 
is  not  decisive  of  the  right  to  abandon.  For, 
as  said  in  Bradlie  v.  Mryland  Ins,  Co.  87  U. 
S.  12  Pet.  878,  897  [9:  1128,  1181],  "If  the 
abandonment  when  made  is  good,  the  rights  of 
the  parties  are  definitely  fixSl,  and  do  not  be- 
come changed  by  subsequent  events;  if,  on  the 
other  hand,  the  abandonment  when  made  is  not 
^ood,  subsequent  circumstances  will  not  affect 
It  so  as,  retroactively,  to  impart  to  it  a  validity 
which  it  had  not  at  the  ori^rin."  *  Rhinelander 
V.  Pennst/lmnia  Ins,  Oo.  8  U.  8.  4  Cranch,  29 
'2:  540];  Marshall  v.  Delaware  Ins.  Co.  Id.  202 
'2:  5961. 

Agam:  "In  many  cases  of  stranding,  the 
state  of  the  vessel  at  the  time  may  be  such, 
from  the  imminency  of  the  peril  and  the  ap- 
pareot  extent  of  expenditures  required  to  de- 
liver her  from  it,  as  to  Justify  an  abandonment; 
although  by  some  fortunate  occurrence  she 
may  he  defivered  from  her  peril  without  an 
actual  expenditure  of  one  half  of  her  value 
after  she  is  in  safety.  Under  such  circum- 
stances, if ,  in  aU  human  probabihty,  Uie  ex- 
penditures which  must  be  incurred  to  ddlver 
her  from  her  peril  are,  at  the  time,  so  far  as 
any  reasonable  calculations  can  be  made,  in 
the  highest  degree  of  probability,  beyond  half 
value,  and  if  her  distress  and  peril  be  such  as 
would  Induce  a  considerate  owner,  uninsured, 
and  upon  the  spot,  to  withhold  any  attempt  to 
get  Uie  vessel  off,  because  of  such  apparently 
ereat  expenditures,  the  abandonment  would 
doubtless  be  good." 

In  the  same  case  the  «ourt  quotes  with  ap- 
proval the  following  language  of  Kent: 

"  Tlie  right  of  abandonment  does  not  depend 
upon  the  certainty,  but  on  the  high  probabiiitv, 
of  a  total  loss,  either  of  the  property  or  of  the 
voyage,  or  both.  The  insured  is  to  act,  not 
upon  certainties,  but  upon  probabilities,  and  if 
the  facts  present  a  case  of  extreme  hazard  and 
of  probable  expense,  exceeding  half  the  value 
of  Uie  ship,  the  insured  may  abandon;  though 
it  ^ould  nappen  that  she  was  afterwards  re- 
covered at  a  less  expense."    8  Kent,  821. 

In  this  connection  it  is  assiffned  for  error 
that  the  court  erred  in  ruling  Uiat  the  fact  of 
the  actual  repair  of  the  vessd  for  less  than  50 
per  centum  of  her  agreed  value  was  not  evi- 
dence relevant  to  the  issue  as  to  the  amount  of 
damage  done  to  The  Alice.  This  statement  as 
to  the  ruliog  of  the  court  is  scarcely  accurate. 
The  court  refused,  and  properly,  to  tell  the 
Jurv  Uiat  the  fact  that  the  vessel  was  recovered 
and  repaired  was  "the  best  evidence"  that  it 
was  practicable  to  recover  and  repair  it.  That 
fact,  however,  went  to  the  Jury  as  evidence, 
and  they  were  at  liberty,  under  the  instruc- 
tions, to  give  it  due  weight  in  conoection  with 
all  the  other  circumstances,  in  determining 
whether  the  recovery  and  repair  of  the  vessel 
were,  within  the  principles  announced  in  other 
instructions,  impracticable  at  the  time  of  the 
almndonment. 

Upon  the  whole  case  we  are  of  opinion  that 
no  error  of  law  was  committed  to  the  preju- 
dice of  the  Company,  and  the  Judgment  ia 
ajprmsd. 
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FRANK  MOREY,  Appt., 

V. 

[56]  JOHN  M.  LOGKHART. 

(See  &,  a  Beporter*!  ed.  56-^) 

SemawU  of  cause  from  $tate  eouri— prohibitions 
against — appeal  from  order, 

1.  Under  the  Act  of  1887,  whloh  provides  that 
whenever  any  cause  shall  be  removed  from  any 
state  court  mto  any  Circuit  Court  of  the  United 
States,  and  the  circuit  court  shall  decide  that  the 
cause  was  improperly  removed,  and  order  the  same 
to  be  remanded  to  the  state  oourt,  the  action  of 
the  circuit  court  remanding  the  cause  is  final  and 
not  the  subject  of  review  in  this  court. 

2.  The  prohibitions  against  appeal  and  writs  of 
error  in  the  Act  of  1887  apply  not  only  to  removals 
on  account  of  prejudice  or  local  influence,  but  also 
to  removals  for  other  causes. 

8.  No  appeal  from  an  order  of  the  circuit  court 
remanding  a  suit  Uee  to  this  court  under  section 
603  of  the  Revised  Statutes.  The  order  of  the  cir- 
cuit court  remanding  the  cause  to  the  state  court 
is  not  tt  Uiiul  Judgment  in  the  action  but  a  refusal 
to  hear  and  decide. 

[No.  1288.] 
Submitted  Oct.  18, 1887.  Dedded  Oct,  ^4,  1887, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana 
from  an  order  of  the  Circuit  Court  remanding 
a  suit  which  was  begun  and  had  been  remoTed 
from  a  state  court  after  the  Act  of  March  8, 
1887,  chap.  878,  24  Stat,  at  L.  552,  went  into 
effect. 

Reported  below,  81  Fed.  Rep.  497. 

On  motion  to  dismiss.    Granted. 

The  facts  are  stated  in  the  opinion. 

Messrs,  William  A.  Maury*  Eu^^ne  D. 
Saunders  and  E.  D.  White*  for  appellee, 
for  the  motion: 

Under  the  express  terms  of  the  Judidarr  Act 
of  March  8,  lw7,  this  court  is  without  Juris- 
diction to  review,  in  any  form  of  appellate  pro- 
ceedings^  a  judgment  of  a  circuit  court  re- 
manding a  case  from  such  court  to  the  state 
court  in  which  it  originated. 

The  Act  of  1887  gives  the  right  to  remove  in 
cases  not  federal  to  defendants  being  nonresi- 
dents  of  that  State,  t.  «.,  of  the  State  in  which 
the  suit  is  brought. 

But  it  is  contended  that  the  Act  of  1876  is 
not,  on  this  point,  repealed  by  the  Act  of  1^7. 

This  contention  is  based  on  what  we  consider 
Is  a  misapprehension  of  the  principles  of  inter- 
pretation announced  in  the  caseof  JSesv  v.  Rey- 
nolds, 118  U.  S.78  ^:  928).  That  case,  together 
with  the  case  of  King  v.  Camell,  106  U.  S.  395 
(!^:  60),  indeed  settle  this  matter  in  the  opposite 
sense  to  that  for  which  our  opponents  contend. 

The  Act  of  1876  contains  no  clause  regulat- 
ing or  referring  to  the  removal  of  cases  under 
the  Local  Prejudice  Act. 

King  v.  OorneU,  supra, 

Hess  V.  Beunolds  is  not  in  conflict  with  the 
decision  in  King  v.  Cornell,  because  they  were 
on  different  states  of  facts.  Each  case  is  au- 
thority in  the  appropriate  state  of  facts  and  law. 

Baltimore  dk  0,  A.  R,  Oo.  v.  Bates,  119  U.  S. 
467  (80: 488). 

The  Act  of  1887  contains  an  express  regula- 
tion of  these  matters,  and  \&  later  in  date  than 
that  contained  in  the  Act  of  1875.  And  the 
principle  announced  in  King  y.  OomeU  is  that 
the  latter  supersedes  the  former. 
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Messrs.  J.  D.  Rouse  and  William  Grant, 

for  appellant: 

This  case  comes  before  this  court  upon  a  divi- 
sion  of  opinion,  dulv  certified  under  the  provi- 
sions of  section  652,  R  S.,  an  appeal  having 
been  U^en  from  a  final  decree  in  we  cause,  un- 
der section  698.  R  S.  The  Utter  section  ex- 
pressly confers  Jurisdiction  upon  this  court  to 
review  '*  Any  final  judgment  or  decree  in  any 
civil  suit  or  proceeding  before  a  circuit  court, ' 
under  the  circumstances  named  in  the  statute. 

It  is  an  advisory  Jurisdiction,  and  prior  to 
the  Act  of  June  1,  1872,  17  Stat,  at  L.  196,  was 
exercised  only  by  answerine  the  question  certi- 
fied. The  determination  ox  the  question  certi- 
fied did  not  affect  the  right  to  Drinc  up  the 
whole  case  after  it  was  terminated  in  me  court 

DanieU  v.  Chicago  A  R.  I.  B,  B,  Go,  70  U.  S. 
8  Wall.  255  (18: 226);  Ward  v.  Cfiamberlain,  67 
U.  S.  2  Black,  435  (17:  828);  U.  8.  v.  Bailey,  84 
U.  S.  9  Pet.  267  (9: 124). 

Under  the  Act  of  April  29, 1802, 2  Stat,  at  L. 
159),  the  cause  might  proceed  in  the  circuit 
court  after  the  division  arose  and  the  question 
was  certified,  without  awaiting  a  decision  there- 
of, provided  further  proceedings  could  be  had 
without  prejudice  to  the  merits. 

The  question  was  to  be  stated  and  certified 
only  upon  *'  the  request  of  either  party  or  their 
counsel."  But  the  Act  of  1872  postponed  the 
certificate  until  a  final  Judgment,  decree  or 
order  is  entered  in  the  suit,  and  maJces  it  man- 
datory upon  the  Judges  then  to  certify  any 
question  upon  which  tney  differed  in  opinion, 
which  might  have  been  reviewed  under  the  Act 
of  1802. 

All  such  cases  may  now  be  removed  to  this 
court  by  writ  of  error  or  appeal,  according  to 
the  nature  of  the  case.  "  This  is  the  only  ma- 
terial chanee  from  the  original  law." 

Dou>  V.  Johraon,  100  U.  S.  164  (25: 684). 

The  Jurisdiction  to  answer  the  question  cer- 
tified was  not  dependent  upon  the  amount  in 
dispute,  as  in  other  cases,  but  was  conferred 
in  all  cases  without  renrd  thereto. 

Watanille  v.  Van  Slyke,  116  U.  8.  699  (29* 
772). 

This  case  was  removed  into  the  circuit  court, 
under  the  provisions  of  section  2  of  the  Act  of 
March  8,  1875. 

The  Judges  were  divided  in  opinion  whether 
such  a  suit  could  be  removed  since  the  passage 
of  the  Act  of  March  8.  1887.  The  latter  Act 
declares  in  its  title  that  it  is  amendatory  of  the 
Act  of  1875. 

"  If ,  by  any  reasonable  construction,  the  two 
statutes  can  stand  together,  they  must  so  stand. 
If  harmony  is  impossible,  and  only  in  that 
event,  the  former  law  is  repealed  in  part  or 
wholly,  as  the  case  may  be." 

State  V.  Stoll,  84  U.  8.  17  Wall  425  (21: 650). 

Mr,  Chitf  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  iB  an  appeal  from  an  order  of  the  cir- 
cuit court  remanding  a  suit  which  was  begun 
and  had  been  removed  from  a  state  court  alter 
the  Act  of  March  8,  1887,  chap.  878,  24  Stat, 
at  L.  552,  went  into  effect  At  the  hearing  of 
the  motion  the  Judges  holding  the  circuit  court 
differed  in  opinion,  and  the  order  to  lemand 
was  made  under  section  650  of  the  Revised 
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Statutes  iD  accordance  with  the  opinion  of  the 
presiding  judge.  The  question  as  to  which  the 
difference  of  opinion  arose  was  duly  certified 
and  recorded,  and  this  appeal  was  taken  from 
the  order  which  was  entered.  A  motion  is  now 
made  to  dismiss  Ijecause  an  appeal  does  not  lie 
in  such  a  case. 

Before  the  Act  of  March  8, 1875,  there  could 
be  no  appeal  from  an  order  of  the  circuit  court 
reroandmg  a  suit  which  had  been  removed,  be- 
cause such  an  order  was  not  a  final  judgment 
or  decree  in  the  sense  which  authorizes  an  ap- 
peal or  writ  of  error.  Chicago  &  A,  H.  R.  Co, 
V.  Wiw>aa,  90  U.  8.  28  Wall.  507  [28:  108]. 
That  Act.  however,  provided  in  express  terms 
that  "  The  order  of  said  circuit  court  dismiss- 
ing or  remanding  said  cause  to  the  state  court 
shall  be  reviewable  by  the  supreme  court  on  writ 
of  error  or  appeal,  as  the  case  may  be  "  (18  Stat. 
at  L.  470,  chap.  187.  last  paragraph  of  ^  5);  and 
under  this  authority  numerous  cases  have  been 
brought  to  this  court  by  appeal  or  writ  of  error 
for  the  review  of  such  orders.  But,  by  section 
6  of  the  Act  of  1887,  chap.  378,  the  last  para- 
graph of  section  5  of  that  of  1875,  chap.  187, 
was  expressly  repealed;  and  in  the  last  para- 
graph of  section  2  of  the  Act  of  1887  it  was  en- 
acted that  "  Whenever  any  cause  shall  be  re- 
moved from  any  state  court  into  any  Circuit 
Court  of  the  United  States,  and  the  circuit 
court  shall  decide  that  the  cause  was  improper- 
ly removed,  and  order  the  same  to  be  remanded 
to  the  state  court  from  whence  it  came,  such 
remand  shall  be  immediately  carried  into  exe- 
cution, and  no  appeal  or  writ  of  error  from  the 
decision  of  the  circuit  court  so  remanding  such 
case  shall  be  allowed."  It  is  difficult  to  sec 
what  more  could  be  done  to  make  the  action  of 
the  circuit  court  final,  for  all  the  purposes  of 
the  removal,  and  not  the  subject  of  review  in 
this  court.  First,  it  is  declared  that  there  shall 
be  no  appeal  or  writ  of  error  in  such  a  case, 
and  then,  to  make  the  matter  doubly  sure,  the 
only  statute  which  ever  gave  the  right  of  such 
an  appeal  or  writ  of  error  is  repealed. 

It  IS  contended,  however,  that  the  prohibi- 
tions against  appeals  and  wilts  of  error  in  the 
Act  of  1887  apply  only  to  removals  on  account 
of  pr^udice  or  local  influence,  but  that  cannot 
be  so.  The  section  of  the  statute  in  which  the 
provision  occurs  has  relation  to  removals  gen- 
erally, those  for  prejudice  or  local  influence  as 
well  as  those  for  other  causes,  and  the  prohibi- 
tion has  no  words  of  limitation.  It  is  m  effect 
that  no  appealer  writ  of  error  shall  be  allowed 
from  an  order  to  remand  in  **  any  cause "  re- 
moved **  from  any  state  court  into  any  Circuit 
Court  of  the  United  States."  The  fact  that  it 
is  found  at  the  end  of  the  section,  and  imme- 
diately after  the  provision  for  removals  on  ac- 
count of  prejudice  or  local  influence,  has,  to 
our  minds,  no  special  significance.  Its  lan- 
guage is  broad  enough  to  cover  all  coses,  and 
such  was  evidently  the  purpose  of  Congress. 

It  is  also  contended  that  the  ap[»eal  lies  under 
section  893  of  the  Revised  Statutes,  on  account 
of  the  certificate  in  the  record  of  the  judges 
holding  the  court  that  their  opinions  were  op- 
posed upon  the  question  of  remanding.  That 
sections  as  follows:  '*  Any  final  judgment  or 
decree  in  any  civil  suit  or  proceeciinj^  before  a 
circuit  court  ♦  ♦  ♦  wbereiu  the  said*  judges 
certify,  as  provided  by  law.  that  their  opinions 
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were  opposed,  *  ♦  »  may  be  reviewed  and  af- 
firmed, reversed  or  modified  by  the  supreme 
court,  on  writ  of  error  or  appeal,  accordmg  to 
the  nature  of  the  case,  and  subject  to  the  pro- 
visions of  law  applicable  to  other  writs  of 
error  or  appeals  in  regard  to  bail  and  supene- 
deas"  But  here  there  has  been  no  judgment 
in  the  suit,  and  therefore  this  section  does 
not  apply.  That  was  the  ground  on  which  an 
appeal  was  denied  in  Chicago  d  A,  R.  R,  Go,  v. 
WisioaU,  #Mpra,  where  it  was  said:  '*The  order  of 
the  circuit  court  remanding  the  cause  to  the  state 
court  is  not  a  'final  judgment'  in  the  action, 
but  a  refusal  to  hear  and  decide."  No  case  can 
be  brought  up  under  section  698  until  there  has 
been  a  final  judgment  or  decree  in  the  suit. 

It  foUoiM  that  toe  have  no  jurisdiction  of  this 
appeal,  and  t/ie  motion  to  dismiss  is  consequently 
granted. 


UNITED  STATES,  Appi. 

V. 

STATE  OP  LOmSIANA. 

(See  S.  a  Reporter's  ed.  8S-80.) 

Jurisdiction  of  court  of  claims— action  by  Stats 
against  United  States—Statute  of  Limita- 
tions, 

1.  The  court  of  claims  has  jurisdiction  of  an  ao* 
tion  by  a  State  against  the  United  States  for  a  de- 
mand arising  upon  an  Act  of  Congress. 

2.  The  action  of  a  State  in  tho  court  of  claims  to 
recover  moneys  received  by  the  United  States  from 
sales  of  swamp  lands  granted  to  the  State  by  the 
Act  of  September  28, 1850,  is  not  barred  by  the 
Statute  of  Limitations  until  six  years  after  the 
amount  is  ascertained  from  proofs  of  the  sales  be- 
fore the  Commissioner  of  the  General  Land-OfSce. 

8.  The  direct  tax  laid  by  the  Act  of  August  S.  1861, 
did  not  create  any  liability  on  the  part  oitho  States, 
in  which  the  lands  taxed  were  situated,  to  pay  the 
tax. 

[No.  1025.] 
Submitted  Oct,  11, 1887.    Decided  OeU  24, 1887. 

APPEAL  from  the  Court  of  Claims.  Af- 
firmed. 

The  case  is  stated  by  the  court. 

Messrs,  A.  H.  GarUuid,  Attg-Gen.,  and 
Heber  J.  May,  AsH.  Atty-Oen.,  for  appel- 
lant: 

The  court  of  claims  has  neither  original  nor 
concurrent  jurisdiction  to  hear  and  determine 
a  cause  in  which  a  State  is  a  party  in  a  suit 
against  the  United  States. 

Const.  U.  S.  art.  8,  $^  2;  Judiciary  Act  1789, 
1  Stat,  at  L.  78,  18,  now  §  687,  R  S.;  U,  S.  v. 
Ramra,  2  U.  S.  2  Dall.  298  (1: 828);  Spear,  Fed. 
Judiciary,  247-255;  Ames  v.  Kansas,  111  U  S. 
449-472  (28:  482,  491);  Act  March  3.  1875,  18 
Stat,  at  L.  470;  RuskcU  v.  U.  S.  80  U.  S.  13  Wall. 
623  (20: 474);  R.  S.  §§  1059, 1067, 1072. 

Power  is  conferried  upon  the  court  of  claims 
to  decide  the  claims  of  individuals  against  the 
United  States,  but  not  to  determine  claims  be- 
tween States  and  Nations. 

We  are  not  bound  by  the  decisions  made  in 
the  three  cases  mentioned  in  the  opinion  in 
which  States  were  parties,  but  in  which  the 
question  of  jurisdiction  was  not  raised.  No 
appeals  were  taken. 

See  U.  S,v.  McDougall,  121 U.  8.  89(80: 861); 
Texas  Case,  7  Ct  CL  801;  State  of  lUinois  and 
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State  of  New  ffampihire  ▼.  United  Statee,  20  Ct 
01.  m,  894. 

Ab  to  the  items  making  up  the  claim  for  in- 
demnity for  swamp  lan£,  tne  court  of  claims 
was  without  iurisdiction.  The  petition  was 
not  filed  within  six  years  after  the  claim  first 
accrued. 

By  the  Act  of  March  8, 1857,  the  provisions 
of  the  Act  of  March  2, 1855,  are  continued  in 
force,  and  special  reference  is  made  therein  to 
the  Act  granting  the  swamp  lands  to  the  State 
of  Louisiana,  approved  March  2, 1849,  9  Stat, 
at  L.  852. 

Inasmuch  as  the  tracts  of  land  were  sold 
prior  to  the  passage  of  the  Act  of  Congress  ap- 
proved March  8,  1857,  hy  which  the  provisions 
of  the  Act  of  March  2, 1^,  were  extended,  the 
claims  which  are  founded  on  these  two  statutes 
did  DOt  accrue  later  than  March  3, 1857. 

They  are  presented  here  as  claims  founded 
upou  such  laws  under  section.  1059,  Revised 
SUtutes.  The  petition  was  filed  Septcmher  20, 
1886,  nearly  thirty  years  after  such  claims  ac- 
croed  imder  the  statutes,  and  more  than  thir^ 
years  after  the  sale  of  such  lands. 

A  claim  first  accrues,  within  the  meaning  of 
the  statute,  when  suit  may  first  be  brought  upon 
it.  and  from  that  day  the  six  years'  liiki/ation 
begins  to  run. 

Rice  V.  U.  8. 122  U.  S.  617  (30;  793). 

The  appellee  relies  on  the  provisions  of  the 
Statutes  of  1850,  1855,  and  1857  for  its  remedy 
(o  prosecute  the  claim  in  this  court  under  sec- 
tion 1059.  Revised  Statutes.  Such  being  the 
fact,  there  is  nothing  to  exclude  the  claim  from 
the  provisions  of  section  1069.  Revised  Statutes. 

The  agent  of  the  State  of  Louisiana  never 
furnished  the  proof  required  by  section  2  of 
the  Act  of  1855. 

Any  delay  in  the  adjustment  and  paymcni  of 
this  part  of  the  claim  is  clearly  to  be  attributed 
to  the  appellee,  and  of  such  delay  it  cannot 
take  advantage. 

The  inaction  was  entirelv  on  the  part  of  the 
State.  No  proof  was  furnished  until,  by  lapse 
of  time,  the  Statute  of  Limitation  became  a  bar 
to  the  Jurisdiction  of  the  court,  if,  in  fact,  such 
Jurisdiction  ever  attached. 

The  Commissioner  of  the  General  Land-Of- 
fice cannot  abrogate  or  extend  the  Statute  of 
Limitations. 

The  right  of  action,  if  it  ever  accrued  in  the 
court  of  claims  in  relation  to  the  claim  under 
consideration,  accrued  March  8,  1855,  and  the 
Statute  of  Limitations  began  to  run  agtdnst  it 
from  the  same  date. 

The  grant  is  an  absolute  gift,  coupled  with 
the  provision  that  so  much  thereof  as  may  be 
necessary  shall  be  used  for  the  purpose  named. 

Wright  V.  Roaeberry,  121 U.  S.  488  (30: 1089). 

The  fund  is  not,  therefore,  held  by  the  ap- 
pellant in  trust  tot  the  State  for  the  purpose  of 
having  it  specifically  applied. 

The  Commissioner  of  the  General  Land-Of- 
fice is  directed  and  authorized  by  Congress  to 
pay  to  the  States,  upon  due  proof,  the  purchase 
money.  This  is  all  there  is  of  the  law.  No 
express  trust  is  declared,  and  none  can  well  be 
implied. 

lUee  V.  U.  8.  122  U.  8.  611  (80: 793). 

The  Qovemment  is  not  a  trustee  of  every 
fund  that  happens  to  fall  into  its  possession. 

Five  F^  (Mnt  Cases,  110  U.  8.  471  (28: 198). 
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The  part  of  the  final  judgment  based  od 
Finding  1  of  the  court  is  erroneous,  because 
the  claim  was  within  the  exclusive  jurisdiction 
of  the  Commissioner  of  the  General  Land-Office, 
under  section  2  of  the  Act  of  J^Iarch  2,  1855, 
10  Stat,  at  L.  634. 

When  the  law  has  confided  to  a  special  tri- 
bunal the  authority  to  hear  and  determine  cer- 
tain matters  arising  in  the  course  of  its  duties, 
the  decisions  of  the  tribunal,  within  the  scope 
of  its  authority,  is  conclusive  upon  all  others. 

Johnson  v.  Towsley,  80  U.  S.  18  Wall.  83  (20: 
487);  MarsIiaWs  Case,  21  Ct.  CI.  307;  Woolner's 
Case,  13  Ct.  01.  366;  Portland  Companj/s  Case, 
5  Ct.  01.  445;  Nieholts  Case,  74  U.  S.  7  Wall 
122  (19:  125);  Davidson's  Case,  21  Ct.  01.  298; 
Daily's  Case,  17  Ct.  OL  144;  Harrison's  Case,  20 
Ct  01.  122;  Kaufman's  Case,  11  Ct.  01.  659; 
Garfield  v.  Paris,  96  U.  S.  567  (24:  825);  liani- 
sejfs  Case,  14  Ct.  01.  367;  Bank  of  Greencastle 
Case,  15  Ct  01.  225;  Sybrandfs  Case,  19  Ct.  01 
461. 

Mr.  William  O.  Earle»  for  appellee: 

The  attempted  set-off  is  illegal.  There  is  no 
mutuality  between  the  parties. 

Beauregard  v.  Case,  91  U.  S.  141  (23: 263). 

These  two  causes  of  action  are  trust  funos. 

Whilst  the  statute  gave  to  the  State  the  right 
of  making  proofs,  etc.,  this  was  conferred  only 
as  an  additional  protection  and  safeguard  to 
the  rights  vested  in  the  State  by  the  Acts. 

The  Commissioner  of  the  General  Land-Of- 
fice has  exclusive  jurisdiction  in  all  matterk 
''Appertaining  to  the  surveying  and  sale  of  the 
public  lands  of  the  tJniteil  States."  and  power 
to  "audit  and  settle  all  public  accounts  relating 
to  the  public  lands." 

See  Baldwin  v.  8tarks,  107  U.  S.  465  (27: 527); 
Mdrguez  v.  Frisbie,  101  U.  S.  473  (25:  800); 
8h£iAey  v.  Cowan,  91  U.  S.  381  (23:424). 

The  repudiation  of  a  trust  must  be  clearly 
and  unequivocally  made  known  to  the  cestui 
que  trust. 

8peidel  v.  Henrid,  120  U.  S.  386  (30: 719). 

There  could  be  no  bar  of  the  statute  until 
knowledge  was  brought  home  to  the  Governor 
of  Louisiana  that  the  United  States  had  repu- 
diated the  trust  by  entering  it  as  a  credit  in  the 
treasury  department. 

American  Emigrant  Go.  v.  Wright  County,  97 
U.  S.  839  (24: 912):  American  Emigrant  Co.  v. 
Adams  County,  100  U.  S.  61  (25:  583);  Mills 
County  V.  Burlington  db  M.  R.  R.  R.Co.  107  U. 
S.  557  (27: 578). 

The  original  jurisdiction  of  the  supreme 
court  is  not  made  exclusive  by  the  Constitution. 

Ames  V.  Kansas,  111  U.  S.  449  (38:  482);  Dors 
V.  Preston,  111  U.  S.  258(28: 420). 

The  court  of  claims  has  jurisdiction  to  hear 
and  determine  all  claims  founded  upon  any  law 
of  Congress,  or  upon  any  regulation  of  an  Ex- 
ecutive Department,  or  upon  any  contract,  ex- 
pressed or  implied,  with  the  Government  of  tbe 
United  States,  and  all  claims  which  may  be  re- 
ferred to  it  by  either  House  of  Congress.  A 
State  may  niiaintain  an  action  to  enforce  its 
righta. 

1  Dill.  Mun.  Corp.  §  14,  p.  106. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

Thlb  action  was  brought  in  the  court  of 
claims  by  the  State  of  Louisiana  against  the 
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United  States,  to  recover  two  demands,  amount- 
ing in  the  aggregate  to  the  sum  of  $71,885.88. 
The  first  of  these  demands  arises  upon  the  Act 
of  Congress  of  February  20, 1811,  ^*  To  enable 
the  people  of  the  Territory  of  Orleans  to  form 
a  Constitution  and  State  Government/'  the  fifth 
sectioD  of  wliich  declared  that  5  per  cent  of  the 
net  proceeds  of  the  sales  of  lands  of  the  United 
States,  within  her  limits,  after  the  first  day  of 
Januaiy  next  ensuing,  should  be  applied  to  lay- 
ing out  and  constructing  public  roads  and 
levees  in  the  State,  as  its  Legislature  might  di- 
rect 2  Stat.  atli.  641,  chap.  21.  Pursuant  to 
the  authoriw  thus  conferred,  the  people  of  the 
Territory  of  Orleans,  represented  in  a  conven- 
tion called  for  that  purpose,  formed  themselves 
into  a  State,  by  the  name  of  Louisiana,  and 
adopted  a  constitution  under  which  the  State 
was  admitted  into  the  Union.  The  6  per  cent 
of  the  net  proceeds  of  sales  of  lands  of  the 
United  States,  made  between  July  1. 1882,  and 
June  80, 1886,  and  due  to  the  State  by  the  United 
States,  as  found  by  the  Commissioner  of  the 
Oeneral  Land-Office,  amounted  to  $47,580.79. 

The  second  of  these  demands  arises  upon  the 
Act  of  Congress  of  September  28,  1850,  "  To 
enable  the  State  of  Arkansas  and  other  States 
to  reclaim  the  swamp  lands  within  their  limits," 
l^StaU  at  L.  519.  chap.  84,  and  the  Act  of  March 
2, 1855,  "  For  the  relief  of  purchasers  and  lo- 
cators of  swamp  and  overflowed  lands."  10 
Stat  at  L.  684,  chap.  147.  The  Act  of  Sep- 
tember 28,  1850,  granted  to  the  States  then  m 
the  Union  all  the  swamp  and  overflowed  lands, 
made  unfit  thereby  for  cultivation,  within  their 
limits,  which  at  the  time  remained  unsold. 
The  second  section  made  it  the  duty  of  the  Sec- 
retary of  the  Interior,  as  soon  as  practicable 
after  the  passage  of  the  Act,  to  prepare  a  list  of 
the  lands  described  and  transmit  the  same  to 
the  Oovenior  of  pie  State,  and  at  his  request  to 
cause  a  patent  to  be  issued  therefor.  It  would 
seem  that  this  duty  was  not  discharged;  and, 
notwithstanding  the  grant  was  one  inprcuenUt 
many  of  the  lands  falling  within  the  designa- 
^n  of  swamp  and  overflowed  lands  were  sold 
to  other  parties  by  the  United  Statea  The  Act 
of  Marck  2,  1855,  was  designed  to  correct, 
among  other  things,  the  wrons  thus  done  to  the 
State;  it  provided  that,  upon  due  proof  of  such  ^ 
sales,  by  the  authorized  a£;ent  of  the  State,  be 
fore  the  Commissioner  of  the  General  Land- 
Office,  the  purchase  money  of  the  lands  should 
be  paid  over  to  the  State.  Such  proof  was  not 
made,  but  equivalent  proof  was  submitted  to 
the  commisdoner  as  to  the  character  of  the 
lands  from  the  fleld  notes  of  the  Survevor-€(en- 
«ral  of  the  State.  This  mode  of  proof  was  ac- 
cepted by  the  commissioner  in  other  cases  as 
earlv  as  1850.  The  amount  found  in  this  way 
by  the  commissioner  on  the  80th  of  June,  1885, 
to  be  due  to  the  State  from  the  United  States, 
on  account  of  sales  of  swamp  lands  to  individ- 
uals, made  prior  to  liiarch  8,  1857,  was 
$28,855.04. 

It  does  not  appear  that  there  was  any  serious 
contest  in  the  court  of  claims,  either  as  to  the 
validity  or  the  amount  of  these  demands;  but 
it  was  objected  that  the  demand  arising  upon 
the  Acts  of  September  28, 1850,  and  of  March 
2, 1855,  was  barred  by  the  Statute  of  Limita- 
^ns,  and  that  both  demands  were  set  off  by 
the  unpaid  balance  of  the  direct  tax  levied  un- 
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der  the  Act  of  August  5. 1861, 12  Stat,  at  L. 
292,  which  was  apportioned  to  the  State  ol  ' 
Louisiana.  The  First  Comptroller  of  the 
Treasury  had,  at  different  times  previous  to  Uie 
commencement  of  this  action,  admitted  and  ; 
certified  that  the  sums  claimed  were  due  to  the 
State  on  account  of  the  5  per  cent  net  proceeds 
of  sales  of  the  public  lands,  and  on  account  of 
sales  of  swamp  lands  within  the  State  purchased 
by  individuals;  but  had  directed  Uie  amounts 
to  be  credited  to  the  State  on  account  upon  the 
claim  of  the  United  States  against  her  for  the 
unpaid  portion  of  the  direct  tax  mentioned. 

It  was  also  objected  in  the  court  of  claims, 
and  the  objection  is  renewed  here,  that  that 
court  had  no  jurisdiction,  under  the  Constitu- 
tion and  laws  of  the  United  States,  to  hear  and 
determine  a  cause  in  which  the  State  Is  a  party  rsRi 
in  a  suit  against  the  United  States.  This  ob- 
lection,  therefore,  must  first  be  examined;  for. 
If  well  taken,  it  will  be  unnecessary  to  consider 
the  other  questions  presented. 

The  Constitution  declares  that  "The  judicial 
power  of  the  United  States  shall  be  vested  in 
one  supreme  court,  and  such  Inferior  courts  as 
Congress  may  from  time  to  time  ordain  and  es- 
tablish," and  "that  the  judicial  power  shall  ex- 
tend to  all  cases  in  law  and  equi^arisipg  under 
this  Constitution,  the  lawsof  the  United  States, 
and  treaties  made  or  which  shaU  be  made  under 
their  authority;  to  all  cases  affecting  ambassa- 
dors, other  public  ministers,  and  consuls;  to  all 
cases  of  admiralty  and  maritime  jurisdiction;  to 
controversies  to  which  the  United  States  shall 
be  a  party;  to  controversies  between  two  or  more 
States;  lietween  a  State  and  citizens  of  another 
State;  between  citizens  of  different  States;  be- 
tween citizens  of  the  same  State  claiming  lands 
under  grants  of  different  States;  and  between  a 
State  or  the  citizens  thereof  and  foreign  States, 
citizens,  or  subjects."  This  clause  was  modi- 
fied by  the  llUi  Amendment,  declaring  that 
"the  judicial  power  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity,  commenced 
or  prosecuted  against  one  of  tne  United  States 
by  citizens  of  another  State,  or  by  citizens  or 
subjects  of  any  foreign  State." 
'^  As  thus  modified,  the  clause  prescribes  the 
limits  of  the  judicial  power  of  the  courts  of  the 
United  States.  The  action  before  us,  being  one 
in  which  the  United  States  have  consent^  to 
be  sued,  falls  within  those  designated,  to  which 
the  judicial  power  extends;  for,  as  already 
stated,  both  of  the  demands  in  controversy  arise 
under  laws  of  the  United  States.  Congress  has 
brought  it  withm  the  jurisdiction  of  the  court 
of  claims  by  the  express  terms  of  the  statute  de- 
fining the  powers  of  that  tribunal,  unless  the 
fact  tnat  a  State  is  the  petitioner  draws  it  with- 
in the  original  jurisdiction  of  the  supreme 
court.  The  same  article  of  the  Constitution 
which  defines  the  extent  of  the  judicial  power 
of  the  courts  of  the  United  States  declares, 
that  **In  all  cases  affecting  ambassadors,  other 
public  ministers,  and  consuls,  and  those  in 
which  a  State  ihaU  be  a  party,  the  supreme  ^. 

court  shall  have  orighial  jurisdiction ;  in  all  the  '■«'» J 
other  cases,  the  supreme  court  shall  have  ap- 
pellate jurisdiction,  both  as  to  law  and  fact, 
with  such  excepdons  and  under  such  regula- 
tions as  the  Congress  shall  make."  Although 
the  original  jurisdiction  of  the  supreme  court, 
where  a  State  is  a  party,  as  thus  appears,  is  not 
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in  termB  made  exclusive,  there  were  some  dif- 
ferences of  opiidon  among  the  earlier  judges  of 
this  court  whether  this  exclusiye  character  did 
not  follow  from  a  proper  oonstruction  of  the 
article.  In  a  recent  ease,  Ame$  ▼.  Kansas,  111 
U.  8.  449  [28:482],  this  question  was  very 
fully  examined,  and  the  conclusion  reached 
that  the  original  Jurisdiction  of  the  supreme 
court,  in  cases  where  a  State  is  a  party,  is  not 
made  exdusive  by  the  Constitution  and  that  it 
is  competent  for  Congress  to  authorize  suits  by 
a  State  to  be  brought  in  the  inferior  courts  of 
the  United  States.  In  that  case,  it  is  true,  the 
action  was  commenced  by  the  State  in  one  of 
her  own  courts,  and,  on  motion  of  the  defend- 
ant, was  removed  to  the  Circuit  Court  of  the 
United  States,  and  the  question  was  as  to  the 
validity  of  this  removal.  The  case  having 
arisen  under  the  laws  of  Uie  United  States,  it 
was  oneof  the  class  which  could  be  thus  removed, 
if  the  circuit  court  could  take  jurisdiction  of  an 
action  in  which  Uie  State  was  a  party.  It  was 
held  that  the  circuit  court  could  take  jurisdic- 
tion of  an  action  of  that  character,  and  the  re- 
moval was  sustained.  The  Judiciary  Act  of 
1789,  it  is  true,  declares  that  "The  supreme 
court  shall  have  exclusive  jurisdiction  of  all 
controversies  of  a  dvil  nature  where  a  State  is 
a  party,  except  between  a  State  and  its  citizens, 
or  between  a  State  and  citizens  of  other  States, 
or  aliens,  in  which  latter  cases  it  shall  have 
original  but  not  exclusive  jurisdiction."  This 
clause,  however,  cannot  have  any  application 
to  suits  against  the  United  States,  for  such  suits 
were  not  then  authorized  by  any  law  of  Con- 
gress. There  could,  then,  be  no  controversies 
of  a  civil  nature  against  the  United  States  cog- 
nizable by  any  court  where  a  State  was  a  par^. 
The  Act  of  March  2, 1875,  in  extending  the 
jurisdiction  of  the  drctdt  court  to  all  cases 
arising  under  the  Constitution  or  laws  of  the 
United  States,  does  not  exclude  any  parties 
from  being  plaintifCs.  Whether  the  State  could 
thereafter  prosecute  the  United  States  upon 
any  demand  in  the  circuit  court,  or  the  court 
of  claims,  depended  only  upon  the  consent  of 
the  United  States,  they  not  being  amenable  to 
suit  except  b v  sudi  consent.  Ha^g  consented 
to  be  sued  m  the  court  of  claims,  upon  anv 
daim  founded  upon  a  lawr'of  Congress,  there  is 
no  more  reason  why  the  jurisdiction  of  the 
court  should  not  be  exerdsed  when  a  State  is 
a  partv,  than  when  a  private  person  is  the  suit- 
or. The  statute  makes  no  exception  of  this 
kind,  and  this  court  can  create  none. 

The  Statute  of  Limitations  does  not  seem  to 
us  to  have  any  application  to  the  demand  aris- 
ing upon  the  Swamp-Land  Acts.  The  Act  of 
1850  contemplates  that  the  Secretary  of  the  In- 
terior will  identify  the  lands  described,  and  al- 
though the  State  could  not  be  deprived  of  her 
rights  by  the  inaction  of  that  officer,  Wright  v, 
Boseberry,  121  U.  S.  488.  501  [80:  1089. 1042]. 
she  was  not  obliged  to  proceed  in  their  asser- 
tion in  the  absence  of  such  identification.  By 
the  Act  of  1855,  which  provided  for  the  pay- 
ment to  the  State  of  monevs  received  by  the 
United  States  on  the  sales  of  swamplands  with- 
in her  limits,  the  payment  was  maoe  to  depend 
upon  proof  of  the  sales  by  the  authorized  agent 
of  the  State  before  the  Commissioner  of  the 
General  Land-Office.  No  such  proof  was  ever 
made  or  offered,  and,  therefore,  until  in  some 
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other  equally  convindnff  mode  the  swampy 
character  of  the  lands  sold  was  established  to 
the  satisfaction  of  the  commissioner,  no  defi- 
nite ascertainment  of  the  amount  due  to  Uie 
State  was  had,  so  as  to  constitute  a  ground  of 
action  for  its  recovery  in  the  court  oi  claims. 
The  method  of  proving  the  character  of  such 
lands  by  having  recourse  to  the  field  notes  of 
the  public  survevs  of  the  Surveyor-General  of 
the  State  was  adopted  by  the  commissioner  as 
early  as  1850,  and  was  followed  by  him  in  this 
case  in  1885.  On  the  80th  of  June  of  that  year, 
he  found  in  this  mode  and  certified  that  there 
was  due  to  the  State  from  such  sales  the  amount 
stated  above.  From  that  date  only  the  six 
years  within  which  the  action  could  lie  brought 
m  the  court  of  claims  began  to  run;  and  £i8 
action  was  commenced  In  September  of  the 
following  year. 

Nor  do  we  regard  the  unpaid  portion  of  the 
direct  tax  laid  by  the  Act  of  Congress,  of  Au- 
gust 5,  1861,  which  was  apportioned  to  Louis- 
mna,  as  constituting  any  debt  to  the  United 
States  by  the  State  in  her  political  and  corpo- 
rate character,  which  can  be  set  off  against  her 
demands.  12  Stat,  at  L.  292,  chap.  £».  That 
Act  imposed  an  annual  direct  tax  of  twenty 
millions  "upon  the  United  States."  and  appor- 
tioned it  to  the  sevend  States  of  the  Union.  It 
directed  that  the  tax  should  "be  assessed  and 
laid  on  the  value  of  all  lands  and  lots  of  ground » 
with  their  improvements  and  dwelling  houses." 
§  13.  It  was  assessed  and  laid  upon  the  real 
property  of  private  individuals  in  the  States. 
Public  property  of  the  States  and  of  the  United 
States  was  exempted  trojn  the  tax.  Its  appor- 
tionment was  merely  a  designation  of  the 
amount  which  was  to  be  levied  upon  and  col- 
lected from  this  property  of  individuals  in  the 
several  States,  respectivdy.  The  provisions  of 
the  Act  are  inconsistent  with  $ny  tneory  of  the 
obligation  of  the  States  to  pay  the  sums  levied. 
It  provides  for  tiie  appointment  of  officers  to 
assess  the  property  to  Uie  different  holders,,and 
to  collect  Uie  tax.  and  directs  with  minute*  de> 
tan  the  proceedings  to  be  taken  to  enforce  the 
coUecUon,  either  by  a  distraint  and  sale  of  the 
personal  property  of  the  owners,  or,  that  fail- 
mgf  by  a  sale  of  the  real  property  taxed.  li 
allows,  it  is  true,  the  different  States  to  assume 
the  amounts  apportioned  to  them  respecUvdy, 
and  to  collect  the  same  in  their  own  way  by 
their  own  officers.  Many  of  the  States  did  thus 
assume  the  amounts,  and  in  such  cases  it  may 
well  be  considered  that  for  the  sums  assumed 
they  became  debtors  to  the  United  States,  and, 
so  lar  as  anv  portion  of  those  sums  has  not  been 
paid,  that  they  still  remain  debtors.  But,  un- 
less such  assumption  was  had.  no  liability  at- 
tached to  any  State  in  her  political  and  corpo- 
rate character.  The  liability  was  upon  the  in- 
dividual land  owners  within  her  limits.  The 
Act  declares  that  the  amount  of  the  taxes  as- 
sessed * 'shall  be  and  remain  a  lien  upon  all 
lands  and  other  real  estate  of  the  individuals 
who  may  be  assessed  for  the  same  during  two 
years  after  the  time  it  shall  annually  become 
due  and  payable."  §  83.  Louisiana  never  as- 
sumed the  payment  of  the  taxes  apportioned  to 
her,  or  of  any  portion  of  them.  She  allowed 
the  Government  to  proceed  by  its  officers  to  col- 
lect the  tax  from  the  property  holders.  The 
amount  apportioned  to  her  was*  $885,886.67; 
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Ihe  amount  collected  from  the  owners  of  land 
was  $314,500.84,  leaving  only  a  balance  of 
$71,885.88.  It  ia  not  for  us  to  suffgest  in  what 
waj  this  balance  may  be  collected.  After  the 
war,  the  Secretary  of  the  Treasury  was  author- 
ized to  suspend  the  collection  of  the  tax  in  any 
of  the  States  previously  declared  in  insurrec- 
tion,  until  January,  1868,  and  subsequently 
this  authority  was  extended  to  January,  1869. 
14  Stat,  at  L.  881»  §  14;  15  Stat,  at  L.  260,  chap. 
60.  The  secretary  acted  upon  this  authority, 
and  suspended  the  collection.  It  is  stated  that, 
since  1m(9,  no  attempts  have  been  made  by  the 
Executive  Department  to  enforce  its  collection 
in  thoae  States.  Be  that  as  H  may,  it  is  enough 
for  the  disposition  of  the  present  case,  that  the 
unpaid  balance  of  the  tax  apportioned  to  Louis- 
iana constitutes  no  debt  on  the  part  of  the  State 
in  her  political  and  corporate  character  to  the 
United  States. 

We  parceive  no  error  in  the  Judgment  of  the 
ooori  below,  and  it  is,  therefore,  affirmed. 


Uhited  States,  Appt,  v. 
Statb  of  Alabama. 

[No.  1058.] 

Uhited  States,  Appi.,  «,    - 
State  of  Mibsissipfi. 
[No.  1058.] 

APPEALS  from  the  Ck>urt  of  CUdms.    Af- 
firoMd. 

Mr.  Jfutice  Field  delivered  the  opinion  of 
the  court: 

The  questions  presented  in  these  cases  are 
covered  by  the  decision  in  the  case  of  ITnited 
Statm  y.  Louitiarui;  and,  in  conformity  with 
it,  the  Judgments  in  them  must  be  c^ffirmed. 
So  ordered. 


BURLINGTON.  CEDAH  RAPIDS  AND 
NORTHERN  RAILWAY  COMPANY, 
AppL 

«. 

CHARLES  E.  SIMMONS,  Trustee,  bt  al. 
<Bee  8.  a  Beporter*s  ed.  fl»^S8J 

f^^hen  decree  %$  interioeutory  and  not  final, 

^Wben  an  action  has  been  brought  In  the  United 
states  Ciroult  Oourt,b7  a  junior  mortga«ree,again8t 
uie  mortgagor  and  a  prior  mortgagee,  to  foreclose 
his  mortgage,  and  to  establian  his  right  to  re- 
deem the  prior  mortgage;,  and  such  right  to  re- 
deem baa  been  established  by  a  decree  of  that  court 
but  the  amount  he  must  pay  has  not  been  deter- 
mined, and  tiie  amount  due  on  his  mortgage  has 
been  declared,  but  what  that  amount  is  has  not 
been  fixed  by  the  decree,  the  decree  is  Interlocu- 
torr  onlr  and  not  final  for  the  purposes  of  an  ap- 
peal, and  an  appeal  therefrom  will  be  dismissed. 

[No.  1019.] 
StUmUtted  Oct  11. 1887,  Decided  Oei,£4, 1887. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa, 
Central  DirisioiL 

1SSU.8. 


Reported  below.  28  Fed.  Rep.  849. 

On  motion  to  dismiss.    QranUd. 

The  case  is  stated  hj  the  court 

Meesri,  Herbert  0.  Tamer*  and  B.  F* 
for  appellee,  in  support  of  motion: 

The  decree  is  interlocutoir  and  not  final,  ao* 
cording  to  the  decisions  of  tnis  court. 

Pareans  "f.BMneon,  122  U.  S.  112(80: 1122); 
Daineee  t.  KendaU,  119  U.  S.  68,  64  (80:  806); 
Qrant  v.  Phcenix  Ine.  Co.  106  U.  S.  429  (27: 
238);  Bay  v.Zaw,7  U.  S.  8  Cranch,  179  (2:  404); 
Whiting  v.  Bank  of  U.  8.  98  U.  8.  18  Pet.  ft 
(10'M);Brons(m  v.  LaOrom  dtM.RB.  a>.67  U.S. 
2  Black.  624  (17:  869);  Orem  y.  Fiek,  108  U. 
S.  618  (26: 486);  Chicago  A  A.  B.  R,  Co,  y. 
Swaeey,  90  0.  S.  28  WalL  406  m-.  186);  Hu- 
miiton  v.  Stainthrop,e»  U.  S.  2  Wall.  106  (17: 
906);  Perkins  v.  Foumiguet,  47  U.  8.  6  How. 
20^  {12:4m;  Foumiguet  y.  Perkins,  67  U.  a 
16  How.  84  (14:866.) 

ifr.Thoa.  F. Withrow*  for  appellant,  cited 
Ifat.  Bk.  of  Cleveland  v.  Shedd,  121  U.  S.  74 
(80:  877);  Parsom  v.  Bobineon,  122  U.  S.  112. 
(80: 1122). 

Mr.  Cliitf  Justice  Waite  delivered  the  opin* 
ion  of  the  court: 

This  is  a  motion  to  dismiss  an  appeal  be- 
cause the  decree  appealed  from  is  not  final  but 
interlocutbry  only.  The  case  is  in  substance 
this: 

A  bill  was  filed  by  a  Junior  mortgagee  against 
the  mortgagor  and  a  prior  mortgagee  to  fore- 
close his  mortn^re  and  to  establish  his  right  to 
redeem  the  prior  mortgage.  The  defense  was 
that  under  certain  proceedings  had  for  the 
foreclosure  of  the  prior  mortffaee  his  right  to 
redeem  had  been  cut  off,  and  Sie  mortgaged 
property  sold  free  of  his  lien.  The  decree  ap- 
pealed irom  finds:  (1)  That  the  junior  mort- 
gage is  still  a  valid  and  subsistiog  lien,  and 
that  the  right  of  its  trustee  and  beneficiaries  to 
redeem  hsid  not  been  cut  off  by  the  proceed- 
ings for  the  foreclosure  of  the  earlier  mort- 
gage; (2)  That  those  claiming  title  under  the 
sale  upon  the  foreclosure  of  that  mortgage,  and 
certain  other  parties,  are  entitled  to  redeem  the 
junior  mortgage  "by  pa^ng  off  the  amount 
due."  thereon,  "at  such  time  as  shall  hereafter 
be  fixed  and  determined  by  a  further  order  or 
decree  to  be  entered  in  this  cause;"  (8)  In 
case  none  of  the  parties  claiming  under  the 
prior  mortgage  redeem  the  junior  mortgage, 
and  the  junior  mortgagee  redeems  the  prior  one, 
then  that  thelunior  mortgage  shall  be  foreclosed 
and  a  sale  of  the  property  "shall  be  had  un- 
der a  decree  to  be  entered  by  this  court,'*  and 
the  proceeds  shall  be  applied,  first,  "to  PAjing 
off  tne  amount  paid  to  redeem  from  the  first 
mortgage;  second,  the  amount  found  due  on 
the  second  mortgage;  and  the  balance,  if  any, 
paid  to  the  mort/zo^or;  (4)  "In  the  event  that 
none  of  these  parties  shall  redeem  from  the 
others,  ♦  ♦  ♦  then  a  sale "  of  the  mortgaged 
property  "shall  be  bad  pursuant  to  such  de- 
cree as  may  hereafter  be  entered  herein,  and 
from  the  proceeds  shall  be  paid  off,  first,  the 
amount  which  it  may  be  hereafter  determined 
is  due  on  the  first"  mortgage;  "second  *  ♦  ♦ 
the  amount  which  it  may  hereafter  be  deter- 
mined is  due  on  the  second"  mortgage;  and 
third,  the  balance,  if  any,  to  the  mortgagor. 

It  was  then  ordered  that,  "for  the  purpose 
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of  detcrmlDiDg  the  amount  necessary  to  be 
I>aid  by  any  of  the  CNarties  in  making  redemp- 
tion, as  herein  provided/'  the  cause  be  referred 
to  a  master  **to  find  and  report"  the  amoimt 
due  on  both  the  tirst  and  the  second  mortg^es 
in  accordance  with  certain  principles  of  ac- 
counting which  were  specifically  stated.  The 
whole  then  concludes  as  follows:  "This  decree 
being  interlocutory,  it  is  ordered  that  said 
cause  stand  continued  for  further  order  and 
decree."  From  this  decree  the  appeal  was 
taken. 
[54]  The  case  is  reported  as  5m7ium«  w.  Ta^flor, 

28  Fed.  Rep.  849. 

The  rulings  at  the  last  term  in  Parsons  v. 
Bobinson,  m  U.  8.  112  [80:1122]  are  decislye 
of  this  motion.  The  riffht  of  the  junior  mort- 
gagee to  redeem  the  pnor  mortgage  has  been 
established  by  the  decree  appealed  from,  but 
the  amount  he  must  pay  has  not  been  deter- 
mined. The  validity  of  his  lien  as  security  for 
the  amount  due  on  his  mortgage  has  been  de- 
clared, but  what  that  amount  is  has  not  been 
fixed.  His  right  to  a  sale  of  the  mortgaged  prop- 
erty in  case  the  debt  is  not  paid  has  be^  settled 
but  such  a  sale  cannot  be  made  until  a  further 
order  to  that  effect  is  entered.  The  litigation 
has  not  been  ended;  the  terms  of  the  redemp- 
tion have  not  been  fixed,  and  the  foreclosure 
odle  awaits  the  further  Judicial  action  of  the 
court.  In  short,  nothing  can  be  done  towards 
carrying  the  decree  into  effect  undl  the  ''fur- 
ther order  or  decree"  for  which  the  cause  was 
continued.  This  is  shown  more  than  once  on 
the  face  of  the  decree,  and  consequently  the 
decree  is  in  fact,  what  the  court  took  care  to 
say  it  was,  "interlocutory"  only,  and  not  final 
for  the  purposes  of  an  appeal. 

It  is  suggested  in  the  bnef  of  counsel  for  the 
appellant  that  the  cases  of  First  Nat.  Bk,  cf 
Cleveland  v.  8hedd,  121  U.  8.  74  [80:  877]  and 
155]  Parsons  v.  Bobinson,  supra,  are  in  conflict,  but 
this  is  a  mistake.  In  Shedifs  Case  there  was  a 
decree  of  sale  absolutely  and  vdthout  reserve, 
which  could  be  carried  into  execution  *at  once 
and  when  a  purchaser  acquired  title  under  it, 
he  would  have  held  as  against  all  the  parties 
to  the  suit,  no  matter  what  might  be  the  rul- 
ings on  the  other  Questions  in  the  case  which 
were  reserved  for  further  adjudication.  The 
language  of  the  decree,  as  shown  at  page  84 
[881], was  to  the  effect  "that  the  whole  property 
be  sold  as  an  entirety,  *  *  *  and  that  upon  a 
confirmation  of  the  sale  the  purchaser  be  en- 
titled to  a  conveyance  freed  and  discharged  of 
the  lien  of  the  mortgages,  receiver's  certiticates. 
costs,  expenses,  etc.  Such  a  decree  was  surely 
final  for  the  purposes  of  an  appeal  within  the 
rule  as  stated  in  Forgaj/y.  Conrad,  47  U  8.6 
How.  201  [12:404],  where  it  is  said,  at  p&g^ 
204  [4051:  "When  the  decree  decides  the 
right  to  tne  property  in  contest,  and  directs  it 
to  be  delivered  up  by  the  defendant  to 
the  complainant,  or  directs  it  be  sold,  or 
directs  the  defendant  to  pa:^  a  certain  sum 
of  money  to  the  comphunant,  and  the 
complainant  is  entitled  to  have  such  a  decree 
earned  immediately  into  execution,  the  decree 
must  be  considered  as  a  final  one  to  that  extent, 
and  authorizes  an  appeal  to  this  court,  although 
•o  much  of  the  bill  is  retained  in  the  circuit 
court  as  is  necessary  for  the  purpose  of  adjust- 
ing by  a  further  decree  the  accounts  between 
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the  parties  Dursuant  to  the  decree  passed."  To 
the  same  enect  are  Bay  v,Law,l  u.8.8 Cranch, 
179  [2:4041;  Bronson  v. La  Crosse  iSsM,B.R  Oo. 
67  U.  8.  2  Black,  524,  581  [17:  859,  860]  and 
Thompson  y.  Dean,U  U.  8.  7  WalL  842  [19: 
9^,  in  which  lastcase  it  is  said,  p.  845  [95]: 
"in  this  case  the  decree  directs  the  performance 
of  a  specific  act,  and  requires  that  it  be  done 
forthwith.  The  effect  of  the  act  when  done  is 
to  invest  the  transferees  with  all  the  rights  of 
ownership.  It  changes  the  property  in  the 
stock  as  absolutely  and  as  completely  as  could 
be  done  by  execution  on  a  decree  for  sale.  It 
looks  to  no  future  modification  or  change  of 
the  decree."  If  a  sale  had  been  nuido  luider 
the  decree  as  it  stood  in  Shedd^s  Case,  "the 
title  of  the  purchaser  would  not  have  been 
overthrown  or  invalidated,  even  by  a  reversal 
of  the  decree ;  and  consequently  the  title  of 
the  defendants  to  the  lands  would  have  been  ex- 
tinguished, and  their  redress  upon  the  reversal, 
would  have  been  of  a  different  sort  from  that 
of  a  restitution  of  the  land  sold."  Such  was 
the  language  of  this  court,  speiJdng  throng 
Mr,  Justice  Story,  in  Whiting  v.  Bank  cfU,S, 
88  U.  8.,  18  Pet.  6,  16  [10:88,  87],  in  reference 
to  the  effect  of  a  sale  under  a  decree  of  fore- 
closure and  sale,  and  there  cannot  be  a  doubt 
of  its  correctness.  It  was  for  this  reason  the 
decree  in  She^s  Case  was  held  to  be  final  in  the 
sense  of  a  oomri  of  equity  for  the  purpose  of  an 
appeal. 

But  in  Parsons  v.  BMnson,  we  held  there 
was  no  decree  of  sale  which  could  be  "carried 
immediately  into  execution;"  that  no  order  of 
sale  could  Issue  imtil  the  court  had  "given  its 
authority  in  that  behalf;"  and  that  "further 
judicial  action  must  be  had'by  the  court  before 
its  ministerial  officers  could  proceed  to  carry 
the  decree  into  execution.**  In  this  consists 
the  difference  between  the  two  cases;  in  ShedeTs 
Case  there  was  actually  a  decree  of  sale ;  in 
Parson's  Case  there  was  not  So,  here,  there 
has  been  no  actual  decree  of  sale;  and  the  m»> 
tion  to  dismiss  is  granted. 


HENRY  8.  GILSO]^,  Plff,  in  Bnr., 

9. 

TOWN  OF  DAYTON. 

(See  S.  0.  Beponer^i  ed.  flIMIU 

Town  bonds,  when  intaiid. 

Where  the  law,  under  which  town  bonds  In  aid  of 
arailroad  purport  to  have  been  iflsued,  hasbeea  do* 
Glared  vuia.  and  the  l>onds  are  sought  to  be  sup- 
ported Dy  another  law  which  requires  that  the  ap- 
plication for  the  town  meeting  shall  be  made  by* 
twenty  voters  and  taxpayers,  and  the  record  doea 
not  show  that  dmy  of  those  who  signed  the  applica- 
tion for  the  meeting  at  which  the  vote  was  talDSia 
were  taxpayers,  a  recovery  cannot  be  had  upon 
th^yyt 

[No.  876.] 

Submitted  Oct.  11,1887.  Decided  Get.  f^  1S87. 

rr  EHHOR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinoift. 
Affirmed. 

Action  against  the  Tovm  of  Dayton  on  town 
bonds  purporting  to  be  issued  by  it  under  the 
Act  of  February  18,  7857,  which  Act  has  been 
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declared  Told  by  reaaon  of  its  not  appearing  by 
ibe  l€gfalatiTe  Journal  to  bave  been  paasea  as 
reouired  by  tbe  Constitution.  PlainUif  claimed 
to  be  a  bona  fide  bolder  and  to  recoyer  under 
tbe  Act  of  IJarcb  6,  1867,  wbicb  was  in  force 
on  May  1«  1869,  wben  ibe  bonds  were  issued. 
A  copy  of  tbe  bond  is  set  f  ertb  in  tbe  declara- 
tioo  containing  tbe  recital  tbat  it  was  issued  un- 
4ler  tbe  Act  of  1857.  Tbe  Town  demurred  to 
tbe  declaration.  Tbe  circuit  court  in  wbicb 
tbe  action  was  commenced  sustained  tbe  de- 
murrer and  dismissed  tbe  action  and  theplaint- 
tff  Oilson  appealed  to  tbis  court 

Memn,  Geoi^e  A.  Sanders  and  R.  W. 
H»yaes»  for  plaiotiff  in  error: 

Tbe  Act  of  Marcb  6, 1867,  gave  ample  power 
for  tbe  vote  and  issue  of  the  bonds  in  question. 

h'noce  County  ▼.  AopinwaU.  62  U.  8.  21  How. 
1»8  (16:  208);  GtLfdco  ▼.  DvJmque,  68  U.  8.  1 
Wall .  208  (17:624);  MartliaU  County  v.  Schenek, 
^  U.  8.  0  Wall.  7»4  (18:559);  Loxington  v. 
IhOUr,  81 U.  8.  14  WaU.  282  (20:809). 

Municipal  bonds  beld  by  dona  Jttfe  purchasers 
bought  before  maturity,  in  good  faith,  for  a 
valuable  consideration,  and  without  noUce  of 
«ny  defense,  have  been  held  valid,  where  there 
«ppeared  adequate  legi>'lative  authority  there- 
for: and  where  a  vote  of  the  people  is  recited 
•on  the  face  of  the  bonds,  the  municipality  is 
estopped  from  denying  the  election. 

Warren  County  v.  Marey,  97  U.  8.  104 
<24:980);  Douglas  County  v.  BoUe$,  94  U.  8. 
104  (24:46):  Empire  Twp,  v.  Darlington,  101  U. 
8.  87  (26:878);  Mckrcf/  v.  Cewofo,  92  U.  8.  688 
128:748);  Coloma  v.  Eatei,  92  U.  8.  484  (28:579). 

The  bonds  reciting  on  their  face  a  void  Act, 
that  of  February  1§,  1857,  as  legislative  au- 
thority, wben  the  valid  Act  of  March  6,  1867, 
f giving  ample  power  to  issue  the  bonds,  was  in 
orce.  must  be  chargeable  to  the  officers  of  the 
Town,  and  no  loss  thereby  should  fall  upon  a 
bona  fide  bolder  of  bonds  purchased  without 
notice  and  for  a  valuable  consideration  before 
maturity. 

Marcy  v.  Oowego,  and  Coloma  v.  Eavee, 
oupra. 

if  there  was  any  legislative  power  in  exist- 
ence, at  the  time  the  bonds  were  issued,  for  the 
vote  and  the  issue  of  tbe  bonds  in  question,  an 
innocent  purchaser  had  a  ri^^t  to  tely  upon  it, 
and  the  bonds  are  valid. 

Jfahor  V.  Chicago,  88  Dl.  278;  Johnson  County 
T.  January,  94  U.  8. 204  (24:111). 

Where  the  wrong  Act  is  recited,  the  recital 
of  it  will  be  rejected,  and  the  bonds  beJd  valid 
under  an  existing  Act  granting  the  power  to 
issue  them. 

Anderson  County  v.  Beat,  118  U.  8.  227 
/28:966);  Johnson  County  v.  January,  supra; 
Burr  V.  CItariton  County,  2  McCrary,  608. 

A  municipal  bond  is  valid  as  negotiable 
paper  under  tbe  law  merchant,  when  any 
power  existed  for  its  issue,  even  though  not 
•disclosed  upon  its  face. 

1  Dili  Mun.  Corp.  UV,  AMey  8eJu)ol Diet.  v. 
HaU,  118  U.  8. 189  (28:956);  Moran  v.  Miami 
County,  67  U.  8. 2  Black.  722  (17:842);  Mercer 
<huntyv.  Hacket,  68  U.  8.  1  Wall.  88  (17:548); 
WhiU  V.  Vermont  «ik  if.  ^  £.  62  U.  8.  21 
How.  576  (16:222)-  Thompson  v.  Lee  County, 
^  U.  8.  8  Wall.  881  (18:178);  Ma/rion  County 
^.Ctark,UV.  8.  278  (24:59);  OromuM  v.  Sac 
County,  96  U.  8.  51  (24:681>. 


Questions  of  form  merely,  or  irregularity,  or 
fraud,  or  misconduct  on  the  part  of  the  agenn 
of  the  Town  cannot  be  considered. 

Eagt  Lincoln  v.  Davenport,  94  U.  8.  801 
(24:822);  Bock  Creek  v.  Strong,  96  U.  8.  271 
(24:8151 

The  bonds  in  tbis  suit  appearing  regular  on 
their  face  in  everv  particular,  the  doctrine  of 
equitable  estoppel  is  applicable. 

Johnson  County  v.  January,  94  U.  8.  202 
(2iiim\  Boyal  British  Bank  v.  TSirquand,  6 
El  <&  BL  827;  Wilmarth  y.  Crawford  10  Wend. 
848;  AUegfiany  City  v.  McClurkan,  14  Pa.  tiH, 

Mr,  G*  8*  BldrodM*  for  defendant  in  error 

This  case  seems  to  oe  a  wholly  groundless 
attempt  to  procure  the  reconsideration  of  a 
question  which  has  been  heard  and  oondu- 
uvely  settled  by  the  Supreme  Court  of  Illinois 
in  the  cases  of  Byan  v.  Lynch,  68  BL  160,  and 
Miller  v.  Goodwin,  70  BL  659,  and  by  this  court 
in  South  Ottawa  v.  Perkins,  94  U.  8.  260 
(24:154),  and  Amoskeag  Nat,  Banky.  Ottawa, 
105  U.  8.  667(26:1204). 

The  bonds  sued  upon  were  issued  under  the 
Act  of  February  18, 1857,  and  inpursuance  of 
no  other  authority  whatever.  Tne  resort  to 
the  Act  of  1867  is  a  mere  subterfuge,  and  can 
avail  nothing. 


Mr,  Chirf  Justice  Waito  delivered  the  opin- 
ion of  the  court: 

77te  judgment  in  this  ease  is  affirmed  on  the 
authority  of  Crow  v.  Ostford,  119  U.  8.  215  i 
[80:  8881.  8ee  also  Post  v.  Supervisors,  105  ^ 
U.  8.  667,  691  [26:1204,  1218].  It  appears  on 
the  face  of  the  bonds  sued  for  that  the  sub- 
scription was  made  under  and  by  virtue  of  the 
Act  of  February  18, 1857,  and  that  the  vote  of 
tbe  Town  was  taken  at  a  special  town 'meeting 
called  upon  the  "application  in  writing  of  flf  ^ 
leiral  voters  of  said  Town,"  which  is  in  accord- 
ance with  the  provisions  of  that  Act.  The  Act 
of  March  6,  1867,  which  the  plaintiff  now 
c?:.iins  is  sufficient  to  support  the  bonds,  re^ 
quires  tbat  the  application  for  the  town  meet- 
ing shall  be  made  by  *  twenty  voters  and  tax* 
payers."  The  reoofd  does  not  show  that  any 
of  those  who  signed  the  application  for  the 
meeting  at  whicH  the  vote  was  taken  were  tax* 
payers.  It  thus  appears  from  the  bonds  them* 
selves  not  only  that  they  were  issued  under  the 
Act  of  1857,  but  that  they  were  not  issued  un* 
der  that  of  1867. 

Affirmed. 


POTOMAC  8TEAMB0AT  COMPANY, 
Claimant  of  the  Steamer  Excblsiob, 

Appt,, 

V. 

BAKER  SALVAGE  COMPANY. 

(See  8. 0.**Ths  Excelsior ^'^^  Reporter's  ed.  lO-SL) 

Salvage  claim — w?ien  not  barred— agreement  to 
arbitrate—excessive  recovery, 

h  To  bar  a  meritorious  claim  for  salvage  by  a  spe- 
cial contract,  it  Is  necessary  to  plead  and  prove  a 
bindlnff  oontraot  to  be  paid  at  all  events  xor  the 
work.  Tabor  and  servloe  in  attempting  to  save  tbe 
property  whether  the  same  should  be  lost  or  saved. 

2.  A  bindioflr  oontraot  of  tbat  character  is  not 
proved  by  a  loose  conversation  between  the  respeo- 
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tire  parttos  after  the  aalvaffe  seiTloe  had  been  partly 
reodered. 

8.  An  agreement  to  submit  to  arbitration  the 
amount  to  be  receiTed  for  the  salvage  servioe  in 
case  the  parties  ooold  not  agree  is  no  bar  to  an  ac- 
tion for  salvage  brought  in  the  ordinary  way  in  the 
admiralty  division,  u  effect  could  have  been  given 
to  it  at  all,  it  would  be  only  by  bringing  an  action 
upon  it  for  notsubmitting  to  arbitration. 

4.  Since  the  Act  of  1875, In  cases  of  salvage,  as  in 
<yther  admiralty  cases,  this  court  should  not  alter 
the  decree  for  the  reason  that  the  amount  awarded 
appears  to  be  too  large,  unless  the  excess  is  so  great 
that  upon  any  reasonable  view  of  the  facts  found 
the  award  cannot  be  Justified  by  the  rules  of  law 
applicable  to  the  case. 

[No.  181.] 
BtOmitied  OeL  11, 1887.    DedcUd  Oct,  $4, 1887 

APPEAL  from  the  Circuit  Ck>urt  of  theUnited 
States  for  the  Eastern  District  of  Virginia.* 

Keported  below,  19  Fed.  Rep.  486. 

The  facts  of  the  case  are  fully  stated  in  the 
opinion. 

Mr.  Theodore  S.  Gmmett*  Jr*»  for 
appellant: 

The  claim  for  salvage  is  barred  by  tbe 
spedai  contract  shown. 

The  Independence,  2  Curt  C.  C.  855. 

The  award  is  grossly  excessive. 

The  H.  B.  Foster,  Abb.  Adm.  222. 

Mr,  W.  BU  C.  Ellis,  for  appellee: 

The  facts  certified  by  the  circuit  court  in  this 
case  constitute  a  salvage  sorice. 

TJtt  Ckmnemara,  108  U.  8.  852  (27i761). 

Notbin/i:  short  of  a  contract  to  pay  a  ffiven 
sum  for  the  service  to  be  rendered,  or  a  mnd- 
ing  engagement  to  pay  at  aU  events,  whether 
successf tu  or  unsuccessful,  will  operate  as  a 
bar  to  a  meritorious  claim  for  salvage.  The 
evidence  must  show  a  definite  and  explicit  bar- 
gain. 

The  Ocmanehe,  75  U.  S.  8  Wall  477(19:405); 
I7ie  Independence,  2  Curt  C.C.  850;  TheSalada, 
2  Hagg.  Adm.  262. 

If  Se  libelants  refused  to  refer  the  amount 
of  compensation  to  arbitration  as  agreed,  that 
Is  no  bar  to  a  suit  for  salvage. 

Oaffin  V.  The  John  Shaw,  1  Cliff.  280.      ^ 

Mr.  JuaUce  Blatcbford  delivered  the  opin- 
ion of  the  court 

This  is  a  libel  in  rem,  in  admiraltv,  in  a 
cause  of  salvage,  filed  by  the  Baker  Salvage 
Company,  a  corporation  of  Virginia,  against 
the  steamer  Excelsior  and  her  cargo,  in  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern 
District  of  Virginia.  That  court  awarded  to 
the  libelant,  by  a  decree  made  on  the  21st  of 
of  February,  1884,  the  sum  of  9  5,600,  as  sal- 
vage, being  8i  per  cent  on  $160,000,  the  value 
of  The  Excelsior  having  been  found  at  $150,- 
000,  and  the  value  of  hercargo  at  $10,000.  19 
i^ed.  Rep.  486.  The  claimant  api>ealed  to  the 
circuit  court,  which,  on  the  19th  of  May,  1884, 
affirmed  the  decree  of  the  district  court,  with 
interest  on  the  $5,600  ^m  the  date  of  the  de- 
cree of  the  district  court,  until  paid,  at  the  rate 
of  6  per  cent  per  annum,  and  the  costs  of  suit. 

The  circuit  court  found  the  following  facts 
and  conclusions  of  law: 

'  'On  the  afternoon  of  the  fourth  of  December, 
1882,  at  five  o'clock,  the  steamer  Excelsior, 
Captain  T.  E.  Baldwin,  of  the  Potomac  Steam- 
boat Company,  plying  between  Norfolk,  Va., 
and  Washington,  D.  C.,  touching  at  Old  Point, 
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Fortress  Monroe,  left  her  dock  at  Norfolk, 
steamed  down  the  EHzaltcth  River  unil  into 
Hampton  Roads,  heading  the  usual  course  to 
make  a  landing  at  Old  Point  wharf.  6bo  'ii:ul 
on  board  a  competent  crew  and  an  average 
number  of  passengers,  the  agreed  value  of  the 
steamer  bemg  $150,000  and  of  her  cargo- 
$10,000. 

"As  The  Excelsior  was  heading  the  aforesaid 
course  in  Ebimpton  Roads,  at  or  near  six  r.  u., 
the  United  States  steam  tug  Fortune  came  into 
collision  with  her,  by  an  accident.  The  For- 
tune struck  The  Excelsior,  which  is  of  wood,  oa 
the  starboard  bow,  making  a  hole  in  her  hull  at 
least  8  by  10  feet;  and  It  bein^  apparent  that  The 
Excelsior  must  otherwise  smk  in  deep  water, 
from  the  quantity  she  was  making  in  her  hull 
through  the  hole  in  her  bow,  she  was  promptly 
headed  for  the  shore,  ^oing  ashore  on  thesoutL 
side  of  Hampton  Bar, at  about  its  middle  point, 
about  two  miles  from  Old  Point  wharf,  three 
or  four  mfles  from  Sewell's  Point,  betweei^ 
half  a  mile  and  a  mfle  from  the  Soldiers'  Home 
shore,  the  nearest  shore,  and  within  a  hundred 
yards  of  the  channel,  where  she  sank,  full  of 
water,  with  a  hole  extending  from  her  hurri- 
cane deck  far  down  under  water,  Ijing  almost 
head  on  to  the  shore,  in  water  ranging  m  deptb 
from  six  to  seven  feet  at  her  bow  to  from  tea 
to  twelve  feet  at  her  stem. 

"After  ascertaining  the  above  soundings  and 
landing  his  passengers  at  Old  Point  Comfort, 
Captain  Baldwin,  of  The  Excelsior,  proceeded 
to  the  same  point  and  sent  the  following  tele- 
gram  to  the  JBaker  Salvage  Company,  at  Nor- 
folk, Va.: 

•'  'December  4, 1882. 

'"Send  assistance,  with  steam  pumps,  to 
Excelsior,  on  Hampton  Bar.  Get  here  by  low 
water.' 

**Subsequentlv,  Captain  Baldwin  sent  anotli- 
er  telegram,  as  follows: 

"  'Dec.  4, 1882. 
"  'Del'y  guaranteed.     Bring  steamer  Reso- 
lute, a  diver,  with  appliances.' 

''The  first  of  these  telesrams  was  received  at 
the  tel^raph  oflice,  in  Norfolk,  at  8.2  p.  u., 
and  the  other  at  9.15  p.  m.,  on  the  evening  of 
the  collision. 

"The  Baker  Salvage  Companv,  through  the 
agency  of  its  superintendent  and  general  man- 
ager. Captain  E.  M.  Stoddard,  at  once,  and 
vigorously,  set  to  work  ii  response  to  the  tele- 
grams, to  render  the  aid  asked  for;  and,  at  or 
about  ten  p.  ic,  a  fully  equipped  expedition, 
under  the  command  of  Capt.  Stoddard^  left 
Berkeley,  opposite  Norfolk,  at  the  iutersection 
of  the  southern  and  eastern  branches  of  the 
Elizabeth  River,  where  the  wharves  of  the 
Baker  Sal  vageCoropany  are  located,  for  the  pur- 
pose of  relieving  The  Excelsior.  The  expedition 
consisted  of  the  powerful  wrecking  steamer 
Resolute,  Hobbs,  master,  with  her  stationary 
steam  pump,  capable  of  pumping  four  hundrcil 
tons  per  hour,  with  the  schooner  Scud  in  tow, 
having  on  boajtl  a  portable  steam  pump  oapKible 
of  pumping  one  hundred  tons  per  hour,  uikI  a 
full  complement  of  wrecking  material  and  np> 
pliances,  the  whole  manned  bv  a  crow  of  ten 
seamen  experienced  in  wrecking  operations^ 
and  accompanied  by  a  skilled  diver,  with  div- 
ing apparatus     ^-aptain  Stoddard  making  all 
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reaBonable  haste,  and  in  the  exercise  of  his 
tadgment,  did  not  attempt  to  go  alongside  of 
The  Ezodsior  that  night,  not  knowing  her  ex* 
act  position  on  Hampton  Bar.  and  being  unable 
to  iouitify  her  lights,  but  went  directly  to  Old 
Point  wharf,  where  he  arrived  about  ooe  o'clock 
on  the  morning  of  December  5,  when  it  was 
flood  tide  there.  Between  that  hour  and  day- 
light he  seciured  the  services  of  a  number  of 
kborers  at  Old  Point,  whose  services  he  antici- 
pated would  be  needed  to  remove  the  car^o, 
thus  materially  advancing  the  work  for  which 
he  had  come.  At  daylight  on  the  morning  of 
the  5th  of  December,  Capt.  Stoddard,  with  the 
expedition  above  described,  went  to  The  Ex- 
celsior, and  found  her  lying  as  aboVe  described, 
submerged  to  her  main  deck,  with  a  hole  in 
her  bow^  and  full  of  water,  water  standing  on 
her  main  deck  aft  at  high  tide,  and  about  two 
feet  below  her  guards  at  low  tide. 

'*The  Excelsior's  cargo  had  not  been  reached 
by  the  water,  being  stored  about  amidships, 
which  was  higher  than  the  stem.  Captain 
Stoddard  at  once  had  an  interview  with  Cap- 
tidn  Baldwin,  in  the  presence  of  the  purser  of 
The  Excelsior.  Captain  Baldwin  asked  what 
it  was  going  to  cost  to  get  the  ship  off  and  de- 
liver her  at  the  railroad.  Stoddard  replied:  'I 
do  not  know;'  to  which  Baldwin  replied:  'This 
is  not  a  salvage  service;'  to  which  btoddard  re- 
plied :  'Call  it  what  you  please,  so  I  eet  my  pay ;' 
to  which  Captain  Baldwin  replied:  'It  is  no 
salvage  service;'  and  they  both  agreed  to  sub- 
mit to  arbitration  the  amount  to  be  received  for 
the  service  by  the  Baker  Salvage  Company,  in 
case  the  two  Companies  could  not  agree  upon  a 
sum. 

"At  this  point,  viz.,  about  seven  o'clock  on 
the  morning  of  the  5th,  Captain  Stoddard  be- 
gan the  direct  operations  upon  The  Exceldor 
and  her  cargo,  for  their  relief.  He  brought 
The  Scud  alongside  The  Excelsior,  for  the  pur- 
pose of  removing  the  steamer's  cargo  to  Old 
Point  wharf,  and,  placing  the  diving  apparatus 
aboard  The  Excelsior,  set  the  diver  to  work  to 
ascertain  minutely  the  exact  extent  of  the 
wound  that  had  been  sustained  by  the  steamer 
in  the  collision;  and,  while  this  was  gpinfi[  on, 
he  returned  to  Old  Point  wharf  in  The  Resolute, 
and  brought  off  the  laborers  above  mentioned, 
who  had  been  employed  to  assist  in  the  removal 
of  cam>,  and  lumber  to  be  used  by  the  diver  in 
battenuig  up  the  hole. 

"The  work  of  removing  the  cargo  to  Old 
Point  wharf  was  continued  throughout  the  day, 
until,  after  three  trips  of  The  Scud,  in  tow  of 
The  Resolute,  it  was  successful  between  4  and 
5  o'clock  of  the  afternoon  of  the  5th  of  Decem- 
ber, without  loss,  the  work  being  done  under 
the  management  and  at  the  risk  of  the  Baker 
Salvage  Company,  the  second  oflBcer  of  The 
Excelsior  supervising  the  same,  hurrying  up 
the  laborers,  keeping  their  time,  and  seeing  that 
nothing  was  stolen. 

'"The  diver,  who  began  his  operations  about 
seven  a.  m.  of  the  5th  of  December,  as  afore- 
said, worked  steadily  until  the  night  of  that 
day,  battening  up  the  hole  with  plank  and  cov- 
ering the  same  with  canvas.  Resuming  his 
work  at  an  early  hour  the  next  morning,  he 
completed  it  by  one  p.  h.  of  the  same  day,  the 
6th. 

**0n  the  afternoon  of  the  5th,  after  the  re- 


moval  of  the  cargo  to  Old  Point  wharf  had 
been  completed,  and  The  Scud  anchored  for 
safety  inside  Hampton  Bar,  with  but  one  man 
left  aboard  of  her  as  a  guard.  The  Resolute  came 
alongside  The  Exceleaor  on  her  starboard  or 
weather  side,  put  out  fenders,  made  fast  so  ns 
to  be  in  position  to  use  her  stationary  pump, 
and  began  to  assist  in  the  work  of  setting  up  the 
portable  pump  on  board  of  The  Excelsior.  The 
work  of  setting  up  this  portable  pump  was  con- 
tinued until  nine  P.  m.,  tbe  pump  and  all  at- 
tachments being  furnished  by  the  Baker  Sal- 
va^  Companv,  only  the  steam  for  running  it 
heme  supplied  by  the  donkey  engine  of  The 
Excelsior,  while  The  Resolute  was  lying  on  The 
Excelsiors  starboard  side  or  windward  side,  as 
aforesaid.  Between  7  and  8  o'clock  on  Decem- 
ber 5  it  began  to  blow  a  fresh  or  strong  breeze 
from  the  east  or  southeast,  so  as  to  induce  the 
master  of  The  Excelsior  to  request  that  The 
Resolute  lie  alongside  of  the  steamer,  for  the 

grotection  of  the  lives  of  those  aboard  of  her, 
1  case  her  Joiner  work  should  be  carried  away 
and  she  should  begin  to  break  up.  The  Reso- 
lute thus  continuedf  to  lie  on  the  starboard  or 
weather  side  of  the  steamer,  it  being  impracti- 
cable to  shift  her  position  to  the  lee  side  in  such 
a  breeze  and  witii  such  a  sea  on;  and,  while 
lyins  thus,  she  afforded  considerable  protection 
to  The  Excelsior,  actinias  a  breakwater  to  her, 
and  incurred  considerable  risk  herself.  This 
wind,  which  produced  quite  a  rough  sea,  lasted 
from  between  7  and  8  o'clock  on  the  evening  of 
December  5,  until  about  one  o'clock  on  the  fol- 
lowing morning,  during  which  time  a  portion 
of  the  crew  of  The  R^lute  had  to  he  con- 
stantly at  work  putting  in  new  fenders  between 
the  steamers  as  others  would  be  crushed  by  the 
chafing,  and  keeping  them  in  position;  to  do 
which  it  was  necessary  to  go  between  the  two 
steamers  upon  their  guards,  with  no  little  dan- 
ger to  life  or  limb.  Steam  was  also  kept  up  on 
The  Resolute  all  night,  for  immediate  use  in 
case  of  emergency. 

"Soon  after  daylight  on  the  morning  of  the 
6th  work  was  resumed;  the  diver  and  gang  bat- 
tening up  the  hole,  the  crew  of  The  Resolute, 
under  the  superintendence  of  Captain  Stoddard, 
getting  ready  the  stationary  pump  on  board  The 
Resolute,  and  completing  the  work  of  setting 
up  the  portable  pump  on  board  The  Excelsior 
that  had  been  begun  tne  previous  evening.  The 
latter  was  competed  about  nine  A.  M.,  of  this 
day,  the  6th,  as  aforesaid,  and  was  set  to  work  to 
lower  the  water  in  the  hold  of  the  steamer,  and 
thus  assist  the  diver  in  his  work  of  covering  thb 
planking  with  canvas,  by  drawing  the  canvas 
in.  The  stationary  pump  was  ready  l^  12  m.  ; 
and,  the  diver  completing  his  work  of  batten- 
ing soon  after  that,  both  pumps  were  set  to 
work  at  their  full  capacity,  so  Uiat,  at  or  neac 
2:80  P.M.,  the  hull  of  The  Excelsior  had  been  so 
far  freed  from  water,  that  the  tug  OUve  Baker, 
that  had  been  previously  engagea  to  assist  in 
the  work,  anc^  had  a  line  attached,  hauled  the 
steamer  afloat.  Captain  Stoddard  at  once 
started  to  Norfolk  with  The  Excelsior,  having 
her  in  tow  of  the  steam  tugs  Olive  Baker  and 
Olive  Branch,  and  the  wrecking  steamer  Vic- 
toria J.  Peed;  while  The  Resolute  kept  along- 
side, pumping  every  twenty  minutes,  to  keep 
the  hull  free  from  water.  Great  care  was  ex- 
ercised in  towing  the  steamer  across  Hampton 
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This  court  has  not  allowed  any  interest  or 
<iamage8  in  its  decree,  therefore  it  was  equiva- 
lent to  a  denial  of  damages  or  interest 

See  Hemmenway  y.  Fkhar,  61  U.  8.  20  How. 
255  (15:799). 

No  such  thing  as  interest  could  he  allowed, 
there  being  no  money  Judgment  of  the  lower 
court  to  he  affirmed  or  diss^rmed. 

Code  Prac.  of  La.  art.  553. 

Interest  when  stipulated  in  a  contract  cannot 
be  allowed  unless  prayed  for. 

Bixnon  v.  Bessou,  80  La.  Ann.  736. 

Judgments,  whether  in  the  state  or  federal 
courts,  do  not  bear  interest  as  a  legal  right. 

Saunderi  y.  Taylor,  7  Mart.  N.  8. 15;  Baudin 
V.  Conway,  2  La.  518;  Le  Blanc  y.  Victor,  8 
La.  47. 

The  mere  fact  that  the  fund  in  court  exceeds 
$5,000  makes  no  difference  as  to  the  Jurisdic- 
tion. 

Seaver  y.  Bigdom,  72  U.  S.  5  Wall.  208 
<18:595). 

If  the  partnership  is  denied,  and  the  recovery 
is  based  upon  the  groimd  that  the  defendant 
has  held  himself  out  as  a  partner,  the  plaintiff 
should  prove  affirmatively  that  he  did  so  hold 
himself  out  to  them,  and  that  they  gave  credit 
to  the  firm  after  such  knowledge  came  to  them. 

Irvin  V.  Conklin,  36  Barb.  66, 68;  Wood  v.  Fen- 
neli,  51  Me.  59;  Markliam  v.  Jone9,  7  B.  Mon. 
457;  Wright  v.  Povodl,  8  Ala.  560. 

There  must  be  some  proof,  although  slight, 
that  the  seller  knew  that  the  party  nad  held 
himself  out  as  a  partner  in  the  transactions. 

U^ner  v.  Palmer,  67  111.  161;  see  also  2 
Greenl.  Ev.  §g  477-482  et  9eg.;  Campbell  v. 
BasUngi,  29  Ark.  512;  8t,  Louts  In$.  Go,  v.  St. 
Louis  V.  T.  II  A  L  B,  B.  Co,  104  U.  8.  149 
(26:682). 

It  is  necessary  to  establish  not  only  the  fact 
of  misrepresentation  or  concealment,  but  also 
that  it  has  been  a  matter  of  substance  or  of  im- 
portance to  the  interest  of  the  other  party,  and 
that  he  has  been  actually  misled  by  it. 

1  Story,  Eq.  Jur.  p.  191:  Bigelow,  Estoppel, 
473. 


Mr,  Justice 

f  B71         '^^^  rehearing  asked  is  denied  and  the  man- 
■-      ^      date  is  modified  so  as  to  read  as  follows: 

"  Hie  decree,  in  so  far  as  it  dismisses  the 
original  libel  of  the  appellants,  the  Sim  Mutual 
Insurance  Company  of  New  Orleans  and  the 
Hibemia  Insurance  Oomoany  of  New  Orleans, 
and  adjudges  that  the  M.  Moore  Transportation 
Company  and  the  K  P.  Eoimtz  Transportation 
Company,  respectively  recover  from  said  ap- 

Sellants  the  cost  and  expenses  of  the  seiziure, 
ctention  and  sale  of  the  steamboats  J.  B.  M. 
Eehlor  and  Katie  P.  Eountz,  respectively,  is 
reversed,  and  the  cause  is  remanded  with  direc- 
tions to  the  court  below  to  set  aside  all  orders 
inconsistent  with  the  rights  of  said  appellants 
as  declared  in  the  opinion  of  this  court,  and  to 
enter  such  orders  and  decrees  as  may  be  in  con- 
formity therewith." 


Ex  Parte: 

In  the  Matter  of  AQGUST  SPIES  bt 

(See  S.C.  Beporter*8  ed.  14BD 

MoHon  for  writ  tf  error  to  state  eouri^-praetiee 
uhen  heard  by  full  bench. 


L  lliisooiirt  permits  a  motion  to  be  made  In  open 
court,  at  the  suffsestion  of  thelustioe  to  whom  the 
application  was  first  presented,  for  the  aUowmnoe 
of  a  writ  of  error  to  a  state  court,  the  case  beinff 
urgent  and  important. 

C  In  such  case  the  proper  practice  is  to  hear 
counsel  in  support  of  the  motion  both  on  the  point 
whether  any  federal  questions  were  made  and  de- 
cided in  the  state  court,  and  upon  the  character  of 
those  questions. 

INo.  9  Orig.] 
Decided  Oct,  t^,  18S7. 

MOTION  for  the  allowance  of  a  writ  of  errot 
to  the  Supreme  Court  of  the  State  of  Illi- 
nois. 

Mr,  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

Following  the  precedent  in  TwitelieUy,  Com' 
monv>ealth,74:  U.  S.  7  Wall.  821  [19:223],  we 
have  permitted  this  motion  to  be  miade  in  open 
court,  at  the  suggestion  of  Mr,  Justice  Harlan 
to  whom  the  application  was  first  presents, 
on  accoimt  of  the  urgency  of  the  case  and  ita 
importance.  But,  as  was  said  in  that  case, 
•'Writs  of  error  to  the  state  courts  have  never 
been  allowed  as  of  right,"  that  is  to  sav,  as  of 
course,  and  it  is  the  duty  of  him  to  whom  an 
application  for  such  a  writ  is  made  to  ascertain, 
from  an  examination  of  the  record  of  the  state 
court,  ''whether  any  question,  cojornizable  here 
on  appeal,  was  made  and  decided  in  the  proper 
court  of  the  State,  and  whether  the  case  on  the 
face  of  the  record  will  Justify  the  allowance  of 
the  writ" 

Deeming  that  the  proper  practice,  we  win 
hear  couiuel  on  Thursday  next,  in  support  of 
this  motion,  not  only  upon  the  point  whether 
any  federal  questions  were  actually  made  and 
decided  in  the  Supreme  Court  of  the  State,  but 
also  upon  the  character  of  those  questions,  ao 
that  we  may  determine  whether  they  are  sacb 
as  to  make  it  proper  for  us  to  bring  the  case 
here  for  review. 

We  have  caused  the  Attorney-General  of 
Illinois  to  be  informed  that  the  motion  will  bo 
heard  at  Uie  time  stated. 


Ex  Partex 
In  ihe  Matter  of  AUGUST  SPIES  bt 

(See  8.  C.  Reporter  s  ed.  1S1-18S.) 

Writ  of  error  to  state  court — when  allowed — > 
constitutional  amendmente— challenges  tojur^ 
ors — construction  of  state  statute^impartial 
juror — opinions  baeed  upon  newspaper  sUtt^^ 
ments — accused,  as  a  witness — unlawful  search 
—Section,  when  to  be  raised— reeord  oontrotm. 

1.  When  application  is  made  to  this  court,  on  tli« 
sugeestton  or  one  of  its  number  to  whom  a  similar 
application  had  been  previously  addressed,  for  the 
allowance  of  a  writ  of  error  to  the  hisrhcst  court  of 
a  State  under  section  7C0  of  the  Revised  Statutes, 
it  is  the  duty  of  this  court  to  ascertain  whether  aa  w 

aueetion  reviewable  here  was  made  and  decided  io 
tie  court  below  and  whether  it  is  of  a  character  ^o 
justify  bringing  it  here  for  re-examination. 

%,  The  writ  ought  not  to  be  allowed,  if  it  appears 
from  the  face  of  the  record  that  the  decision  of  itie 
federal  question  wfadch  is  complained  of  was  so 
plainly  right  as  not  to  require  anrument,  and  .  es- 
pecdally  if  it  Is  in  accordance  with  the  judgment  of 
uis  court  in  similar  cases. 


*For  reports  of  this  case  below 
10  West.  Kep.  701, 8  m.  L.  ed.  87. 
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ITIw  Sm  ten  •rtleiMot  uDODdmaDt  of  Um  Con- 
MtotloaQt  tbe  United  Btatairere  not  IntcDded  to 
UmKthepowen  of  tb«  state  KOTcmmeato  In  respeot 
Mtbdroim  peoplo,biittoopei«taontlke"~" — ' 
novemmant  alone. 


bo  ocmSned  to  mattan  peRdnaot  to  the  tettlnioiir 
IB  tMet  OT  OMT  be  attended  to  the  matten  In  to- 
ne, toa  qneatlon  of  Btale  taw  ai  administered  In 
Ite  oomU  at  t&e  State,  and  not  or  (edeial  law. 

a  AnoldMtlontotheDMlneTldenDeof  a  letter 
on  the  BTonad  that  tt  waa  obtained  trftm  the  de- 
todant  Dj  an  nnlawfol  March  and  aelnire,  wUoh 


u  not  made  on  the  trial  Intlieec 


elcn  bom.  were  denied  by  the . 

naiviteed  br  treatr,  oannot  be  lalaed  In  thl« 
lor  the  llist  time. 

U.  The  otdeotlon  Out  the  defendant*  were  not 
•otuallr  |»eaeDt  In  the  Mate  court  when  aentence 
waa  ptoDouDoed  cannot  be  made  If  the  reoord 
•bows  that  they  were  preaent.  II  thli  h  not  In  ac- 
<OTdanoa  with  the  fact,  the  reouid  mnit  be  ooi^ 


APPLICATION  for  tbe  tUow&nce  of  a  writ 
of  error  to  the  Supreine  Court  of  the  State 
afnUiioU.  XHmiued. 
in  I'.  S.  U.  8.  Book  81- 


vlcted  of  murder  In  the  Crlmlaal  Court  of 
Cook  County,  lUtnoia,  took  the  case  b^  writ 
of  error  to  toe  Supreme  Court  of  that  State, 
where  the  Judgment  wat  afflrmed,  and  tbe  pe- 
Htlonen  lentenced  U>  be  executed  on  the  Ilth 
of  November,  1887. 

By  section  709  of  the  United  Statea  Rerued 
Statutes,  the  Supreme  Court  of  the  United 
Stales  has  JuHsdlctloa  to  re-examine  "a  flnal 
Judgment  in  ao;  suit  In  the  highest  court  of  a 
Stale,  where  Is  drawn  lo  question  the  validity 
of  B  statute  of,  or  any  aulbority  exercised  un- 
der, a  State,  on  the  ground  of  their  being  re- 
pugnant to  the  CoDstliutloD  of  tbe  United 
States,  and  the  decision  is  in  favor  of  their  va- 
lidity; or  where  any  title,  right,  privilege  or 
Immunity  la  claimed  under  the  Constitution  (of 
the  United  States],  and  the  decision  is  against 
the  title,  right,  privilege  or  immunity  spedallv 
set  up  or  claimed,  by  either  party,  under  such 
Constitution," 

Petitioners  allege  the  following  fedentl  ques- 
tions to  be  involved  and  preaented  in  tbe  case; 
namely: 

First.  Petitioners  challenged  tbe  validly  of 
the  Statute  of  niinois,  under  and  pursuant  to 
which  the  trial  jury  was  selected  ^nd  impan- 
eled, on  the  ground  of  repugnancy  to  the  Con- 
stitution of  the  United  Statu,  and  the  *tat« 
court  tustnined  tbe  validity  of  the  statute. 

Second.  Petitioners  asserted  and  claimed, 
under  the  CoDBtitutloD  of  tbe  United  Btatea, 
the  right,  privilege  and  immunl^  of  trial  t^ 
an  impartial  Jury,  and  the  dedsion  of  the  staW 
court  was  against  the  right,  privilege  and  im- 
tnaoity  ao  asserted  and  ddnwd. 

Third.  The  State  of  Illinois  made,  and  tho 
state  court  enforced  against  peUtionera,  a  law 
(the  aforesaid  statute)  nhereoy  the  privileges 
and  immunities  of  petitioners  as  dtl/eos  of  tho 
United  States  were  abridged,  contrary  to  lbs 
Fourteenth  Amendment  of  the  Federal  Consti- 

Fourtb.  Upon  their  trial  for  a  capital  offense, 
petitioners  were  compelled  by  tbe  state  court  to 
tw  witnesses  against  themselves,  contrary  to 
tbe  proTisioosot  tbe  Constitution  of  the  United 
States,  which  declare  that  "No  person  shall 
be  compelled  In  any  criminal  case  to  be  a  wit- 
ness a^nst  blmself ,"  and  that  "  no  persoo 
•ball  be  deinived  of  life  or  liberty  without  diw 
inocess  of  law." 

Fifth.  That  by  the  action  oC  tbe  state  court 
In  said  trial,  pelitioneiB  were  denied  the  equal 
protection  of  the  taws,  contrary  to  the  guaran- 
ty of  the  said  Fourteenth  Amendment  of  the 
Federal  Constitution. 

The  further  facts  are  suffldently  stated  to 
the  opinion. 

Muart.  M.  Saiomon,  RoMr  A.  Prwor,  J. 
Randolph  Tacker  and  B.  F.  Bntlar,  for 
petitioners: 

If,  upon  tbe  record.  It  be  reasonably  doubt- 
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WalL  788  (19:781);  l^rman  v.  Niehol,  75  U. 
3.  8  WalL  66  (1»:375);  Bohanan  v.  Nebraska, 
118  U.  S.  281  (30:71);  Pennmoit  v.  Eaton,  82 
U.  a  15 WalL  880(21:72);  MUlingar  v.  JSTar- 
<«!»>,  78  U.  8.  6  WaU.  258.  260  (18:829);  HaU 
V.  Jordan,  82  U.  8.  16  WalL  898,  896  fel:72); 
Arrowmnith  t.  Hdmuming,  118  U.  8.  196 
(80:248);  O^un^  T.  IT^,  121  U.  8.  282 
(80:960);  BaUimore  d  0,  R  R.  Oo.  v.  Mary- 
land, 87  U.  8.  20  WalL648  (22:446);  Haya  v. 
MU»ouri,  120  U.  8.  68  (80:678);  JFbtter  y.  ITan- 
/w/».  112  U.  8.  206  (28:697). 

The  particular  provision  of  the  Federal  Con- 
stitution, under  which  the  right,  privilege  or 
immunily  is  claimed,  or  to  which  the  state  law 
is  repugnant,  need  not  be  indicated  upon  the 
record;  but  it  suffices  to  make  a  general  claim 
of  protection  imder  the  Constitution  of  the 
United  States. 

Briffge  Proprs,  y.  Hoboken  Co,  68  U.  8.  1 
WalL  116  (17:671);  Furman  v.  NicM,  iupra; 
Murray  v.  Oharletton,  96  0.  8.  482  (24:760); 
thioger  y.  Boeock,  104  U.  8. 608  (26:849);  MiUer 
V.  Ni^Mk,  17  U.  8.  4  Wheat.  811  (4:678). 

It  is  sufficient  if  it  appears  by  clear  and  neces- 
sary intendment  that  the  question  must  have 

OroweU  y.  RandsU,  86  U.  8.  10  Pet.  868 
(9:468);  Phanix  Ins.  Co,  v.  The  Treasurer,  78 
U.  8. 11  WalL  909  flW:112);  Pennymt  v.  BaUm. 
supra-,  Craig  y.  Missouri,  29  U.  8.  4  Pet  410 
(7:908);  Minnesota  v.  Batehelder,  68  U.  8.  1 
WalL  109  (17:661). 

The  last  formal  exposition  by  this  court  of 
the  26th  section  of  the  Act  of  1789  is  in  Fur- 
manT.  Niehol,  supra. 

But  the  Jurisdiction  of  this  court  to  re-exam- 
ine the  Judgments  of  the  highest  state  court  is 
regulated  now,  not  by  the  Act  of  1789,  but  by 
the  Act  of  1867,  section  2. 

Murdoch  v.  MemphU,  87  U.  8.  20  WalL  690 
(22:429). 

The  requirement  in  the  Act  of  1789  that  the 
federal  question  must  appear  on  the  face  of  the 
record,  b  omitted  from  the  Act  of  1867. 

R  8.  §  709;  Gross  y.  Mortgage  Oo.  108  U.  8. 
484  (27:797);  Tennessee  v.  Davis,  100  U.  8.  :d68 
(26:648). 

It  is  not  necessary  to  the  Jurisdiction  of  the 
United  States  Supreme  Court,  that  the  bluest 
state  court  in  terms  passed  upon  petitioners' 
daim,  If  it  has  been  withheld  or  denied  by  the 
Judgment  below. 

Chicago  L.  Ips,  Oo.  y.  Needles,  118  XT.  8.  679 
(28:1086);  Brown  y.  Colorado,  106  U.  8.  96-97 
(27:182, 188);  Arrowsmithv.  Barmoning,  supra; 
Murdoch  y.  MemphU,  87  U.  8.  20  WaU.  684 
(22:448):  Walherv.  Savtfinet,  92  U.  8. 92(28:679). 

The  federal  question  may  be  raised  and  jne- 
sented  by  the  rulings  of  the  court  on  offers  of  evi- 
dence {Sail  Y.Jordan,  supra);  or  by  the  reasons 
given  by  the  court  for  its  rulings  (Boston  Beer 
Co.  V.  Mass.  97  U.  8.  81  (24:989);  or  by  impli- 
cation  on  the  decision  of  a  demuner (Williams 
V.  Brufiy,  96  U.  8.  182  (24:716);  Ford  v.  Sur- 
get,  97  U.  8.  602  (24:1020);  Armstrong  y.  The 
Treasurer,  41  U.  8.  16  Pet.  281  (10:966). 

So,  for  the  existeni'e  and  decision  of  a  fed- 
eral question  we  may  look  to  the  opinion  of 
the  state  court,  especiallv  of  niinols. 

Gioss  v.  Mortgage  Co.  108  U.  8.  477,  486 
(27:795,  79Q;  Philadelphia  F.  Asso.  y.  P^opU, 

S8 


119  U.  8.  110, 116  (80:842);  Murdoch  v.  Mern^ 
phis,  supra. 

And  the  decision  of  the  federal  question  need 
not  be  the  principal  ground  of  Judgment  in  the 
state  court 

Baltimore dkO.  R  ROo.t. Maryland, 88 D. 
8.  21  WalL  457  (22:678);  Arrowsmith  v.  Bdr^ 
moning,  and  Bohanan  y.  Nebraska,  supra;  Hur^ 
tado  V.  California,  110  U.  8.  616  (28:282). 

The  state  courts  adiudicated  that  the  DIinoi» 
Statute  authorized  tne  impaneling  of  Jurors* 
with  a  preconceived  and  present  opinion  as  to 
the  guilt  of  petitioners;  and  accepting  that  con- 
struction as  conclusive,  the  United  States  8i>- 
preme  Court  may  hold  that  the  Act  is  uncon* 
stitutional  and  void. 

EaU  V.  DeCuir,  95  U.  8.  486  (24:647). 

Though  the  law  be  fair  on  its  face  yet  if  it 
is  administered  with  an  unequal  hand,  the  de> 
nial  of  equal  Justice  is  still  within  tb^  prohibi- 
tion of  the  Constitution. 

Tick  Wot.  Eophins,  118  U.  &  55S,  878,  874 
(80:222,  227). 

Its  constitutional  v&hliiy  must  be  determined 
by  its  natural  and  reasonable  effect 

Henderson  v  Wiehham,  92  U.  8.  269  (28:648). 

Whoever,  by  virtue  of  public  position  under 
a  state  government  deprives  another  of  life, 
liberty  or  property,  without  due  process  of  law^ 
violates  the  constitutional  Inhibition. 

ExpwieVa.  100 U.  8. 889, 847  (26:  676, 679); 
Strauder  v.  West  Va.  100  U.  8. 808, 810  (25:  wL 
666);  Virginia  y.  Rites,  100  U.  8.  818.  81$ 
(26:667, 669);  Neal  v.  Betaware,  108  U.  8.  87CV 
m  (26^'S67,  674);  CivU  Rights  Oases,  109  U.  & 
8, 11, 13,  16  (27:886,  889,  84^ 

In  pacing  the  Act  of  1867,  H  was  the  por- 
poee  of  Congress  to  secure  to  every  litigant 
whose  righti>  depended  on  any  question  of  fed- 
eral law,  that  the  question  should  be  decided 
for  him  by  the  highest  federal  tribunal.  If  hm^ 
desired  It 

Murdoch  v.  Mentis,  87  U.  8.  20  WalL  Wt 
(22:443).  * 

Coni^tutional  provisions  for  the  security  of 
person  and  property  should  be  UberaDy  con- 
strued. 

Boyd  y.  United  States,  116  U.  8.  617,  685. 
(29:746, 752). 

By  a  uniform  current  of  decisions,  the  Su- 
preme Court  of  Illinois  held,  under  its  former 
Constitutions  of  1818  and  1848,  that  one  on  trial* 
charged  with  a  criminal  offense  was  entitied  to 
an  impartial  Jury;  and  that  if  a  prooosed  Juror 
admitted  upon  his  voir  dire  that  he  nad  a  fixed 
or  firm  opinion  touching  the  question  of  the 
prisoner's  guilt, — no  matter  upon  what  such 
opinion  was  based, — an  opinion  to  remove 
which  evidence  would  be  required,  such  persoi* 
was  not  impartial. 

See  Smith  v.  Rames,  8  Scam.  76;  Gardner  y. 
People,  8  Scam.  88;  Vennum  v.  HartDood,  1  Gilm. 
669;  Baxter  v.  I^ople,  8  Gihn.  868;  Neely  y. 
P^,  18  HI.  685;  Gray  v.  P^,  26  111.  844;. 
OoUins  V.  PisopU,  48  IlL  146;  Ohieago  A  A.  R. 
R  Co.  y.  Adler,  66  HI.  844. 

By  sections  6  and  9  of  article  2  of  the  thirck 
Constitution  of  the  State  of  Illinois,  adopted  id 
1870,  it  was  provided  as  follows: 

"Sec.  6.  The  right  of  trial  by  Jury  as  her»^ 
tofore  enjoyed  shaU  remain  Inviolate. 

**  Sec.  9.  In  all  criminal  prosecutions  the ; 
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ensed  th&U  baye  the  right  to  *  *  *  a  speedy 
public  trial  by  an  imputial  Jury  of  the  oounty 
or  district  in  which  the  offcDse  is  aUegoU  to  have 
been  committed." 

Under  these  proyisions  of  said  last  men- 
tioned Constitution  the  same  ruling  was  en- 
forced touching  the  disqualification  of  a  pro- 
posed Jnror  by  reason  of  the  formation  of  a  fixed 
opinion  as  under  the  prior  Constitutions. 

Winn€Mh€ik  Im,  Oo.  v.  SehueUer,  60  Dl  465; 
Flummer  ▼.  Pwpfe,  74  111.  861. 

The  Supreme  Court  of  Illinois  has  uniformly 
accorded  to  persons  accused  of  crime  the  pro- 
tection in  the  selection  of  a  lury  of  excluding 
from  the  Jury,  as  disqualified  bv  reason  of  par- 
tiality, favor  or  bias,  persons  wno  confessed  a 
prejudice  against  the  class  of  persons  to  which 
the  defend^ts  confessedly  bdonged 

See  Winneslteik  Int,  Co,  v.  SehueUer,  supra; 
Chicago  d:  A,R  R.  Co.  v.  BuUolf,  66  DL  847; 
Lavin  y.  People,  69  SL  808. 

Supplemental  brief  by  Mr,  Ro|^r  A. 
Pmor: 

The  Illinois  Statute  is  not  "  due  process  of 
law"  within  the  meaning  of  that,  provision  of 
the  Constitution. 

Murray  v.  Hdboken  L,  4k  1,  Co.  59  U.  8.  18 
How.  276  (15:872);  Davidson  y.  New  Crleans,  96 
U.  &  102,  107(24:618, 620);  Boke  y.  Henderson, 
4  Dey.  15;  Wynehamer  y.  iVopftf,  18  N.  Y.  895; 
Taylor  v.  Porter,  4  Hill,  140;  Pomeroy,  Const 
L.  168;  Hager  y.  Beekmatwn  Disi.  No.  108, 
111  U.  S.  708  (28:572);  Bank  y.  OWy.  17  U.  8. 
4  Wheat  244  (4:561);  F^noyer  y.  Nef,  95  U. 
8.  714(24:565);  Ckx>ley,  0>nst  Lim.856;  Hur- 
tado  y.  California,  110  U.  8.  527,  528  (28:286); 
Kennard  y.  Louisiana,  92  U.  8.  481  (28:479). 

To  be  "  due  process  of  law,"  state  legisla- 
tion must  be  exerted  within  tiie  limit  j  of  those 
fundamental  principles  which  lie  at  the  base  of 
oar  dvil  and  politiod  institutions.        ^ 

EurtadoY.  Ccdifomia,  110  U.  8.  585(28:288); 
Brown  y.  Commissioners,  50  Miss.  478-487,  cited 
with  approval  by  this  oourt  in  Hurtado  y.  Cali- 
fornia, supra;  Rowan  v.  State,  80  Wis.  189; 
nopt  y.  Utah,  110  U.  8.  579  (28:  265);  Be 
Heboid,  28  Fed.  Rep.  791;  4  Bl.  Com.  849; 
CreasT,  English  Const  248;  Hamilton,  Daw- 
ton's  Federalist.  581. 

Aft  the  time  of  the  adoption  of  the  Fourteenth 
Amendment  of  the  Coniiitution,  in  every  State 
of  the  Union,  capital  offenses  were  triable  only 


by  jury. 
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parte  Bain,  121  U.  8.  12  (80:849);  Sedg- 
wick, Stat  A  Const  L.  p.  225,  note  a.  1  Story, 
Const  §  165;  2  Story,  §§1779-1782. 

Due  process  of  law  implies  and  requires  a 
trial  by  an  impartial  Jury. 

A  jury  ia  generally  understood  to  mean  ex  vi 
tsrmtni,  a  Jury  of  twelve  men  impartially  se- 
lected, who  must  unanimously  concur  in  the 
guilt  of  the  accused.  Any  law,  therefore,  dis- 
pensing with  any  of  these  requisites  maybe 
considered  imconstitutional. 

Paschal,  Annotated  Const  210;  Work  v.  State, 
2  Ohio  St  206;  State  v.  Cox,  8  Eng.  (Ark.)  486; 
People  y.  Johnson^  2  Parker,  (Mm.  Cf^  822; 
iV0^y.  Fisher,  Id.  402;  People  y.  Toynbee,  Id. 
562:  CaneemiY.  PeopU,  18  N.  T.  185;  2  Lead. 
Crim.  Cas.  827,  note;  Story,  Const.  §  1779;  Bt 
ParU  MiUigan,  71  U.  8.  4  WaU.  128  (18:296); 
U.  8.  y.  Heid,  63  U.  a  12  How.  868,  864 
(18:1024);  OUts  y.  SUOe,  11  Neb.  28;  1  Co.  Lit 
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155  a,  note(d);  4  Bl.  Com.  249;  Edyesw.  Mis- 
souri, 120  U.  8.  69,  70  (80:578);  Waite,  Ch  J., 
in  Reynolds  v.  U,  S.  98  U.  8.  155  (25dW6); 
Taney.  Ch.  J.,  Whart.  Crim.  Pr.  API.  §  625. 

If  a  juror's  mind  is  preoccupied  vdth  an  opin- 
ion upon  the  case  to  be  tried,  that  upon  prin- 
ciple, and  by  all  the  cases,  incapacitates  him  as 
a  juror. 

Caneemi  v.  People,  16  N.  Y.  501,  504,  605. 

The  Illinois  Statute  makes  competent  a  Juror 
with  a  preconceived  and  present  opinion  as  to 
the  guilt  of  the  accused. 

Henderson  v.  The  Mayor,  VStV.  8. 259(28:548); 
HcUi  V.  De  Cuir,  95  U.  8.  485  (24:547);  1  Bish. 
Crim.  Proc.  ^  910;  Cooley,  /.,  Stephens  v.  Peo- 
ple, 88  Mich.  742. 

The  accused  had  a  right  to  protect  them- 
selves as  well  by  challenge  for  cause  as  by  per- 
emptory challenge. 

Hayes  v.  Missouri,  supra. 

And  it  is  not  within  the  compass  of  legislation 
to  change  the  legal  presumptions  of  innocence. 

Wynehamer  v.  Peo^,  18  N.  Y,  447;  Cum^ 
mingsv.  Missouri,  71  U.  8.  4  WaU.  828(18:864); 
Pennoyer  v.  Nejf,  supra. 

An  equal  right  to  an  impartial  Jury  is  placed 
by  the  Fourteenth  Amendment  under  the  pro- 
tection of  the  Gtoeral  (Government,  and  guai^ 
anteed  bv  it 

JSbf  parte  Va.  100  U.  8.  845  (25:679). 

Some  of  the  petitioners  were,  by  the  produo- 
tion  in  evidence  of  papers  and  property  unlaw- 
fully seized  and  taken,  compelled  to  be  wit* 
nesses  against  themselves. 

Boyd  y.  U.  S.  116  U.  8.  617  (29:746);  2  Hal- 
lam,  Ck>nst.  Hist:  7 Coke,  8d,  Inst  85;  2  Story, 
Const  §  1788. 

The  immunity  from  self-accusing  evidence 
was  abridged  by  the  action  of  the  state  court 
in  compelBng  petitioners  to  be  witnesses  against 
themselves.  The  action  of  the  state  Judiciary 
is  the  action  of  the  State. 

Be  parte  Va.  supra;  Btraud&r  y.  West  Va.  100 
U.  8.  808-810  (25:664,  666);  Virginia  v.  Rives, 
Id.  818-818  (25:667.  669);  Neal  v.  Delaware,  108 
U.  S.  870-397  (26:567, 574);  Civil  Rights  Cases, 
109  U.  8.  3,  11,  18,  15  (27:886.  889.  840,  841): 
Tick  Wo  V.  Hopkins,  116  U.  8.  866.  878,  874 
(80:222,  227). 

The  Nation,  through  its  Congress  and  Ob 
courts,  can  afford  to  its  citizens  at  home  com 

glete  protection  against  the  discriminating  leg- 
ilation  of  the  States  which  may  attempt  to  in- 
vade their  privileges  and  immunities. 

Pomeroy,  Const.  L.  pp.  154,  155,  178,  179. 

Additional  brief  of  Mr.  J.  Randolph 
Tucker: 

Where  this  coiut  has  jurisdiction,  the  writ  of 
error  is  a  writ  of  right. 

Armstrong  v.  The  Treasurer,  41  U.  S.  16  Pet. 
281  (10:965);  Callan  v.  May,  67  U.  S.  2  Black, 
643  (17:282); i^V/rmanv.  mchol,  75  U.  S.  8  Wall. 
56  (19:375);  Pennywit  v.  Eaton,  83  U.  S.  15 
Wall.  880  (21:72);  HaU  v.  J(mian,  82  U.  S.  15 
Wall.  393(21:72);  Arrowsmilh  y.  Harmoning, 
118  U.  8.  195  (80:243);  Hayes  v.  Missouri,  120 
U.  8.  68  (30:578);  Bud  v.  Van  Ness,  21  U.  8.  8 
Wheat.  813  (5:625):  TwiteheU  v .Commonwealth, 
74  U.  8.  7  Wall.  824  (19:228);  Bohanan  y.  Ne- 
braska, 118  U.  8.  231  (80:71). 

The  special  clause  of  the  Constitution  to 
which  the  alleged  repugnancy  existed  need  not 
be  stated. 
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Bridge  Propn.  ▼.  Eobokm  Oo,  88  U.  8. 1  Wall 
116  (17:571);  Furman  ▼.  Niehol,  $upra;  Walker 
▼.  Sauvinet,  92  U.  8.  92  (23:679). 

If  it  appears  in  Uie  lower  court  of  the  8tate 
or  in  the  highest  court,  OroioeU  ▼.  Band^,  85 
U.  8.  10  Pet  888  (9:458);  Oraig  ▼.  Mieeouri,  29 
U.  8.  4  Pet.  410  (7:908);  Minneeota  ▼.  Batdul- 
der,  68  U.  S.  1  Wall.  109(17:551);  Moore  ▼.  mi- 
noie,  55  U.  8. 14  How.  18(14:806);  where  point 
was  first  taken  in  highest  court  of  8tate;  and 
without  clear  reference  to  the  conflict,  if  neces- 
sarily inferred. 

Same  cases;  see  specially  Satterlee  v.  Mat- 
tlietrsoTt,  27  U.  8.  2  Pet.  380  (7:458);  Bonghton 
▼.  Exchange  Bank,  104  U.  8.  427  (26:765). 

If  an  Act  of  Congress  was  applicable  to  the 
case  it  will  suffice. 

Same  cases;  MtUer  v.  Nicholls,  17  U.  8.  4 
Wheat  811  (4:  578);  Phanix  Ine.  Co,  ▼.  The 
Treasurer,  78  U.  8. 11  Wall.  204  (20:112);  Mur- 
ray V.  Charleston,  96  C.  8. 482  (24:760);  Bugger 
V.  Boeock,  104  U.  8.  608  (26:848);  Murdock  ▼. 
Memphis,  87  U.  8.  20  Wall.  590  (22:429);  Ten- 
nessee V.  Davis,  100  U.  8.  257  (25:648);  Ohieago 
L.  Ins.  Co.  V.  Needles,  113  U.  8.  579  (28:1086); 
Brown  v.  Colorado,  106  U.  8.  95  (27:132). 

Reference  may  be  had  to  the  opinion  of  the 
court 

Oross  ▼.  Mortgage  Co.  108  U.  8.  477  (27:796); 
Philadelphia  F,  Asso,  r.  New  York,  119  U.  8. 
110  (80:842). 

It  is  not  only  when  a  law  is  repugnant  to  the 
Constitution,  but  when  the  law,  though  consti- 
tutional, is  80  construed  bv  state  courts  as  to 
make  its  operation  unconstitutional,  that  a  writ 
of  error  lies. 

ffaU  V.  De  Cuir,  95  U.  8.  485  (24:547);  U,  8. 
V.  Harris,  106  U.  8. 689(27:294);  Virginia  Csses, 
100  U.  8.  818,  889  (25:667,  676);  Grander  ▼. 
West  Va.  Id.  808  (25:664);  Neal  ▼.  Delaware, 
108  U.  8.  870  (26:567);  Cifril  B^ghU  Cases,  109 
U.  8.  8  (27:886);  Tick  Wo  ▼.  Hopkins,  118  U. 
8.  856  (80:220),  and  cases  there  cited. 

The  Fourteenth  Amendment  declares  that  no 
State  shall  dei>riye  any  person  of  life,  liberty, 
or  property  without  due  process  of  law. 

Hurtado  ▼.  CaXifornia,  110  U.  8.  516  (28: 
282). 

"Due  process^  means  consistency  with  com- 
mon-law right.    There  must  be  an  imp(ut!3l 


Whi 


art  Am.  L.  §  566 

"Due  process"  means  jury  trial,  made  so  by 
Magna  Oharta. 

1  Kent,  612-14;  see  also  Bsg,  ▼.  Baldry,  2 
Den.  C.  C.  444;  Beg.  y.  Jarns,  1  L.  R  C.  C. 
96. 

So  being  twice  put  in  jeopardy  is  against  com- 
mon-law nght 

Reg.  y.  Bird,  2  Den.  C.  C.  213;  Essays,  etc., 
of  J.  8.  Blach.  519. 

The  Fourteenth  Amendment  proyides  that 
no  State  shall  make  or  enforce  any  law  Which 
shall  abridge  the  priyileges  or  immunities  of 
citizens  of  the  United  States.  Those  priyileges 
and  inmiimities  haye  been  judicially  defined 
partially  in  Corfield  y.  Coryell,  4  Wash.  C.  C. 

8laughter-Ho%tse  Cases,  88  17.  8.  16  Wall.  86 
(21:894);  Passenger  Cases,  48  U.  8.  7  How.  283 
(12:702);  Bartemeyer  y.  Iowa,  85  U.  8. 18  Wall. 
129  (21:929):  Wolker  r.Sauvinet,  92  U.  8.  90 
(23:67^ 
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The  fundamental  nature  of  these  rights,  at 
common- law  rights,  may  be  seen  by  reference 
to  Tucker's  Blachs.  App.  805, 8  Story,  §§  1779, 
1781-1783.  As  to  seistfches,  self-accusation8» 
etc.: 

3  Story,  §  1895;  May,  Const  L.  chap.  11,  and 
especially  B(^  y.  U.  8.  116  U.  8.  616  (29:746), 
and  the  opinion  of  Mr,  Justice  Bradley  and  the 
history  there  giyen. 

As  to  the  law  of  selecting  jurors  and  chal* 
lenses: 

Oueen  y.  Hepburn,  11  U.  8.  7  Cranch,  200 
(3:348);  Reynolds  y.  U,  8.  98  U.  8.  154  (25:246), 
citing  Lord  Coke,  "tiiat  a  juror  must  be^ndif- 
ferent,  as  he  stands  unsworn,"  and  also  Mar- 
shall, Ch.J.,iii  Burr's  trial,  416. 

Hayes  y.  Missouri,  120  U.  8.  70  (80:579), 
Field,  J.,  on  the  yalue  of  peremptory  chal- 
lenges. 

The  prisoners  were  denied  "  due  process  of 
law,"  because  tried  by  a  packed  jury. 

Spies  was  illegally  examined  on  matters  as 
to  which  he  did  not  testify  in  chief, — ^he  was 
compelled  to  answer;  and  letters  were  Ulegallj 
seized  by  officers  of  the  Goyemment  witnoat 
warrant  of  law. 

Boyd  y.  U,  8.  supra, 

Messrs.  Qeorge  Hunt  Atty-Oen,  ef  BU" 
nois,  and  Jnllns  S.  CMnnell,  in  opp^ition: 

The  record  does  not  show  that  any  federal 
question  is  inyolyed. 

Murdoek  y.  Memj^U,  87  U.  8.  20  Wall  590. 
636  (22:429.  444);  Clumteau  y.  GKhson,  111  U. 
8.  200  (28:400);  Qermania Ins.Co.  v,  Wisconsin, 
119  U.  8.  478  (80:461). 

The  prohibitions  contained  in  the  first  ten 
amendments  to  the  Constitution  are  limitations 
on  the  powers  of  the  Federal  Goyemment,  and 
not  upon  the  States. 

Story,  Const  8§  1904, 1947;  U.  8  T.  Cruik- 
shank,  92  U.  8.  5&  (28:588);  WaOcer  y.  8auvi- 
net,  92  U.  8.  90  (28:678);  Presser  y.  llUnois,  116 
U.  8.  267  (29:619). 

So  far  as  petitioners  rely  upon  anything  con- 
tained in  those  amendments  they  haye  no  stand- 
ing in  this  court.  The  Fourteenth  Amendment 
is  equally  foreign  to  any  right,  priyilege,  or  im* 
munity  here  claimed  by  the  p^tioners. 

Story,  Const  §  1947. 

*'Due  process  of  law"  means  law  of  the  land. 

Story,  Const  §§  1948,  1945;  Tick  Wo  y.  Ebp- 
kins,  118  U.  8.  867  (80:225). 

A  trial  by  jury  in  suits  at  common  law  pend- 
ing in  the  state  courts  is  not  a  priyilege  or  im- 
munity of  national  citizenship,  which  the  States 
are  forbidden  by  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States  to 
abridse. 

Waiker  y.  8auvinet,  supra. 

The  last  clause  of  the  Amendment,  as  to  tho 
equal  protection  of  the  laws,  is  not  yiolated  l^ 
any  diyersity  in  the  jurisdiction  of  the  seyeral 
courts  which  the  State  might  establish. 

Missouri  y.  Lewis,  101  U.  8. 22  (25:989). 

The  systems  of  procedure  in  them  may  bo 
different  without  Rotating  any  proyision  of  tho 
Fourteenth  Amendment 

Hayes  y.  Missouri,  120  U.  8.  68  (80:578). 

The  number  of  peremptory  challenges  must 
necessarily  depend  upon  the  discretion  of  the 
Legislature.  The  whole  matter  is  under  its 
control. 

SMes Y.  PtopU,tSS'S.Y. Idi;  WaUerr. 
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U«.  82  N.  T.  HI,  150;  CommonweaUh  T.  Boney, 
103  Haas.  413, 418. 

Legislation  which  aifecta  alike  all  peraoos 
rimilarly  atuated  is  not  within  the  Amend- 
moot. 

Barbier  T.  CannoUy,  118  U.  8.  83  (2S:935); 
wproyed  in  Tick  Wo  ▼.  UopJUnB,  tupra;  Eayes 
▼.  Mistauri,  130  U.  S.  73  (80:560). 

The  Fourteenth  Amendment  does  not  pre- 
vent a  State  ftt>m  passing  such  laws  to  regu- 
late the  privileges  and  immunities  of  its  own 
citizens  as  do  not  abridge  their  privileges  and 
Immunities  as  citizens  of  the  United  States. 

Pr€$9er  v.  lUtruni,  supra. 

The  privileges  and  immuniti«  of  citizens  of 
the  Umted  States  are  placed  under  the  protec- 
tion of  the  Fourteenth  Amendment;  and  are 
those  which  arise  out  of  the  nature  of  the  Na- 
tional Government  or  its  Constitution  or  laws 
and  treaties. 

SUiughter-Eotue  Ckua,  88  U.  S.  16  Wall.  86 
(21:894). 

A  State  cannot  be  deemed  to  be  guilt]^  of  a 
violation  of  this  constitutional  obligation  simply 
because  one  of  its  courts,  while  acting  within 
its  jurisdiction,  has  made  an  erroneous  oecision. 

Arrowsmith  v.  Harmoning,  118  U.  8. 194(80: 
248);  LMgh  Water  Co.  v.  Easton,  121 U.  S.  888 
(30:1059);  U.  8.  T.  Oruikihank,  92  U.  8.  542 
(28:588). 

It  must  appear  from  the  record  that  a  federal 
question  was  raised  and  decided  in  the  state 
court. 

8taHn  ▼.  New  York,  115  U.  8.  248  (29:888); 
Oermania  Ins,  Go,  ▼.  Wisconsin,  supra;  Ames 
V.  Kansas,  111  U.  8. 449  (28:482). 

If  it  does  not  appear  lUBrmatively  that  the 
federal  Question  raised  here  was  raised  in  the 
court  below  and  was  decided,  and  that  its  de- 
cision was  neceasaiy  to  the  judgment  rendered, 
ibis  court  has  no  jurisdiction  in  error  over  the 
judgment  of  such  state  court. 

Detroit  R,  Co,  v.  Outhdrd,  114  U.  8. 133  (29: 
118);  Savings  Bank  v.  Savings  Asso,  114  U.  8. 
265  (29:174);  Chouteau  v.  Gibson,  supra:  Santa 
Orux  Co,  V.  Santa  Cruz  R,  R,  Co,  111  U.  8. 861 
(28:456);  Murdoek  ▼.  Memp/iis,  sfipra;  Twitchell 
V.  Commonwealth,  74  U.  8.  7  Wall.  821  (19:223) 

The  first  twelve  amendments  do  not  apply  to 
state  governments. 

iAir/v/i  v.  Baltimore,  82  U.  8.  7  Pev.  243  (8: 
672);  Fox  V.  Ohio,  46  U.  8.  5  How.  434 .  '42:228); 
Smith  ▼.  Maryland,  59  U.  8. 18  How.  76  (15: 
2C9);  Withers  v.  Buckley,  61  U.  S.  20  How.  90 
(15:816). 

The  personnel  of  the  jury  which  tried  peti- 
tioners in  this  case  cannot  be  considered  in  the 
present  proceeding. 

Several  States,  tu  wit:  Arkansas,  Ck>lorado, 
Wchigan,  New  York,  and  Nebraska,  have 
passed  laws  relating  to  the  qualifications  of  ju- 
rors similar  to  the  £w  of  tbe  State  of  Illinois. 

The  New  York  Statute  bas  been  passed  upon 
by  the  highest  court  of  that  State  in  the  follow- 
inff  cases* 

Stokes  ▼.  FsojOeJSS  N.  Y.  171;  Thomas  v.  Pfyh 
rU,  67  N.T.  230;  Phelps  v.  People,  73  N.  Y.  363; 
Greenfield  ▼.  People,  74  N.  Y.  277;  Ba^  v.  Peo- 
rfe.  80  N.  Y.  484;  Cox  v.  PeopU,  Id.  512;  PeojOe 
V.  Otto,  101  N.  Y.  690. 

Mr.  Chi^JuUiee  Waite  delivered  the  opin- 
ion of  the  court: 


When,  as  in  this  case,  application  is  made  to 
us  on  the  suggestion  of  one  of  our  number,  to 
whom  a  similar  application  had  been  previously 
addressed,  for  the  allowance  of  a  wnt  of  error 
to  the  highest  court  of  a  State  under  Section 
709  of  the  Revised  Statutes,  it  is  our  duty  to 
ascertain  not  only  whether  any  question  re- 
viewable here  was  made  and  decided  in  the 
proper  court  below,  but  whether  it  is  of  a  char- 
acter to  justify  us  in  brining  the  judgment 
here  for  re-examination.  In  our  opinion  tbe 
writ  ought  not  to  be  allowed  by  the  court,  if  it 
appears  from  the  face  of  the  record  that  the  de- 
cision of  the  federal  question  T'hich  is  com- 
plained of  was  so  plainly  right  as  noi  icr?^nir« 
argument,  and  especially  it  it  is  in  accordance 
with  our  own  well  considered  judgments  in 
similar  cases.  That  is  in  elToct  what  was  done 
in  Ticitc/iellY,  Commonwealth,  74  U.  8.  7  Wall. 
821  [19:228],  where  the  writ  was  refused,  be- 
cause the  questions  presented  by  tbe  record 
were  **  no  longer  subjects  of  discussion  here," 
although  if  they  had  been  in  the  opinion  of 
the  court  "  open"  it  would  have  been  allowed. 
When,  under  Section  5  of  our  Rule  6,  a  mo- 
tion to  aflSrm  is  united  with  a  motion  to  dismiss 
for  want  of  jurisdiction,  the  practice  has  been 
to  grant  the  motion  to  aflirm  when  *'  the  ques- 
tion on  which  our  jurisdiction  depends  was  so 
manifestly  decided  right,  that  the  case  ought 
not  to  be  held  for  further  argument."  Arrouh 
smith  V.  Harmoning,  118U.  8. 194, 195r30:2481; 
Church  V.  Kelsey,  121  U.  S.  282  [80:960].  The 
propriety  of  adopting  a  similar  rule  upon  mo- 
tions in  open  court  for  the  allowance  of  a  writ 
of  error  is  apparent,  for  certainly  we  would  not 
be  justified  as  a  court  in  sending  out  a  writ  to 
bring  up  for  review  a  judgment  of  the  highest 
court  of  a  State,  when  it  is  apparent  on  the 
face  of  the  record  that  our  duty  would  be  to 
^rant  a  motion  to  affirm  as  soon  as  it  was  made 
m  proper  form.  , 

In  the  present  case  we  have  had  the  benefit 
of  argument  in  support  of  the  application,  and 
whUe  counsel  have  not  deemed  it  their  duty  to 
go  fully  into  the  merits  of  the  federal  questions 
they  suggest,  they  have  shown  us  distinctly 
wbat  the  decisions  were  of  which  they  com- 
plain, and  how  the  questions  arose.  In  this 
way  we  are  able  to  determine  as  a  court  in  ses- 
sion whether  the  errors  alleged  are  such  as  to 
justify  us  in  bringing  the  case  here  for  review. 

We  procee<l,  then,  to  consider  what  the  ques- 
tions are  on  which,  if  it  exists  at  all,  our  juris- 
diction depends.  They  are  thus  stated  in  the 
opening  brief  of  counsel  for  petitioners: 

"First.  Petitioners  challeD^ed  the  validity 
of  the  Statute  of  Illinois,  under  and  pursuant 
to  which  the  trial  jury  was  selected  and  im- 
paneled, on  the  ground  of  repugnancy  to  the 
Constitution  of  the  United  States,  and  the  state 
court  sustained  the  validity  of  the  statute. 

"  Second.  Petitioners  asserted  and  clainced, 
under  the  Constitution  of  the  United  States, 
the  right,  privilege,  and  immunity  of  trial  by 
an  impartiid  jury,  and  the  decision  of  the  state 
court  was  against  the  right,  privilege,  and  im- 
munitn^  so  asserted  and  claimed. 

"  Third.  The  State  of  Illinois  made,  and  the 
state  court  enforced  against  petitioners,  a  law 
(the  aforesaid  statute)  whereby  the  privileges 
and  immunities  of  petitioners,  as  citizens  of 
the  United  States,  were  abridged,  contrary  to 
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the  FourtceDth  Amendment  of  the  Federal 
Constitution. 

"  Fourth.  Upon  their  trial  for  a  capital  of- 
fense,  petitioners  were  compelled  by  tne  state 
court  to  be  witnesses  against  themselves,  con- 
trary to  the  provisions  of  the  Constitution  of 
the  United  States,  which  declare  that  *  no  per- 
son shall  be  compelled  in  any  criminal  case  to 
be  a  witness  against  himself.'  and  that '  no  per- 
son shall  be  deprived  of  life  or  liberty  without 
due  process  of  law.' 

"  Fifth.  That  by  the  action  of  the  state  court 
in  said  trial  petitioners  were  denied  '  the  equal 
protection  of  the  laws,'  contrary  to  the  guar- 
anty of  the  said  Fourteenth  Amendment  of  the 
Federal  Constitution." 

The  c«urticular  provisions  of  the  Constitution 
of  the  United  States  on  which  counsel  rely  are 
found  in  articles  IV,  V,  VI,  and  XIV  of  the 
amendments,  as  follows: 

Art  IV.  "  The  right  of  the  people  to  be  se- 
.cure  in  their  persons,  houses,  papers,  and  ef- 
fects, against  unreasonable  searches  and  seiz- 
ures, shall  not  be  violated." 

Art.  V.  "No  person  ♦  ♦  ♦  shall  he  com- 
pelled, in  any  criminal  case,  to  be  a  witness 
against  himself;  nor  be  deprived  of  life,  liberty 
or  property  without  due  process  of  law." 

Art  VI.  "In  all  criminal  prosecutions,  the 
accused  shall  enjo^  the  right  to  a  speedy  and 
public  trial  by  an  impartial  Jury  of  the  State 
and  district  wherein  the  crime  sfiall  have  hem 
committed,  which  district  shall  have  been  pre- 
viously ascertained  bv  law." 

Art  XIV.  §  1.  "  No  State  shall  make  or 
enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  State  deprive  any  person 
of  life,  liberty  or  property,  without  due  pro- 
cess of  law." 

That  the  first  ten  articles  of  amendment 
were  not  intended  to  limit  the  powers  of  the 
state  governments  in  respect  to  their  own  people, 
but  to  operate  on  the  National  Government 
aloi\e,  was  decided  more  than  a  half  centunr 
ago,  and  that  decision  has  been  steadily  ad- 
hered to  since.  Barron  v.  Baltimore^  32  U.  S. 
7 Pet  243, 247  [8:672,  Vti]\  JJtingsUm  v.  Moore, 
Id.  469,  552  [8:751.  7811;  Fox  v.  Ohio^  46  U.  S. 
5  How.  410,  434  [12: 218,  228];  Smiih  v.  Mary- 
land,  59  U.  S.  18  How.  71,  76  [15:  269,  271J; 
WitherB  V.  BudOey,  61  U.  S.  20  How.  84,  91 
15:816, 8191;  Pervear  Y.Ckmmcnwealth,  72  U. 
5  WalL  475,  479  [18:608.  6091;  TwitcMU  v. 
Commonwealth,  74  V,  S.  7  Wall.  821,  325 
[19:223,  224];  7%^  Juetieet  v.  Murray,  76  U.  S. 
9  Wall.  274,  278  [19: 658,  660];  Edteards  v.  El- 
liott, 88  U.  S.  21  Wall.  582,  657  [22: 487,  4921; 
Walker  v.  Sauvinet,  92  U.  S.  90  [23:678];  U. 
8,  V.  Oruikehank,  Id.  542.  552  [!^:  588,  5911; 
Ptar9on  v.  Teu>daU,  95 IJ.  S.294,296  [24:436.437] ; 
Ikmd9on  v.  New  Orlenne,  96  U.  S.  97,  101 
24:616,  6181;  J^^P  ▼•  PitUburgK  104  U.  S.  79 
26:  6581;  iV«««r  v.  lUinaU,  116  tJ.  S.  252, 265 
;29:  615,  619]. 

It  was  contended,  however,  in  argument. 
Chat,  "though  originally  the  first  ten  amend- 
ments were  adoptS  as  limitations  on  federal 
power,  yet  in  so  far  as  they  secure  and  recog- 
nize fundamental  rights — oommon-law  rights 
—of  the  man,  they  make  them  privileges  and 
immunities  of  the  man  as  a  citizen  of  the 
United  States,  and  cannot  now  be  abridged  by 
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a  State  under  the  Fourteenth  Amendment  Id 
other  words,  while  the  ten  amendments  as  limi- 
tations on  power  only  apply  to  the  Federal  Gov- 
ernment, and  not  to  the  States,  yet  in  so  far  as 
they  declare  or  recognize  rights  of  persons, 
these  rights  are  theirs,  as  citizens  of  the  United 
States,  and  the  Fourteenth  Amendment  as  to 
such  rights  limits  state  power,  as  the  ten  am^ui- 
ments  had  limited  federal  power." 

It  is  also  contended  that  the  provision  of  the 
Fourteenth  Amendment  whic^  declares  that 
no  State  shall  deprive  "  any  person  of  life,  lib- 
erty, or  property  without  aue  process  of  law  ** 
implies  that  every  person  charged  with  crime  in 
a  State  shall  be  entitled  to  a  trial  by  an  impar- 
tial ])UT,  and  shall  not  be  compelled  to  testify 
against  himself. 

The  objections  are  in  brief:  (1)  that  a  statute 
of  the  State  as  construed  by  the  court  deprived 
the  petitioners  of  a  trial  by  an  impartial  Jury; 
and.  (2)  that  Spies  was  compellea  to  give  eyi- 
denoe  against  himself.  Before  considering 
whether  the  Constitution  of  the  United  States 
has  the  effect  which  is  claimed,  it  is  propv  to 
inquire  whether  the  federal  questions  relfed  on 
in  fact  do  arise  on  the  face  of  this  record. 

The  statute  to  which  objection  is  made  was 
approved  March  12, 1874,  and  has  been  in  force 
since  July  1  of  that  year.  Hurd,  R.  8.  DL 
1885,  p.  752,  chap.  78,  §  14.    It  is  as  loUows: 

"  It  shall  be  sufficient  cause  of  challenge  of 
a  petit  juror  that  he  lacks  any  one  of  the  quali- 
fications mentioned  in  section  2  of  this  Act;  or 
if  he  is  not  one  of  the  regular  panel,  that  he 
has  served  as  a  juror  on  the  trial  of  a  cause  In 
any  court  of  record  in  the  county  within  one 
year  previous  to  the  time  of  his  being  offered 
as  a  juror;  or.  that  he  is  a  party  to  asuit  pend- 
ing for  trial  in  that  court  at  that  term.  It  shall 
be  the  du^  of  the  court  to  discharge  from  the 
panel  all  jurors  who  do  not  possess  the  qualifi- 
cations provided  in  this  Act.  as  soon  as  the  fact 
is  discovered:  Probided,  if  a  person  has  served 
on  a  jury  in  a  court  of  record  within  one  year, 
1.C  shall  be  exempt  from  again  serving  during 
such  year,  unless  he  waives  such  exemption: 
Provided  furiker,  that  it  shall  not  be  a  cause  of 
challenge  that  a  juror  has  read  in  the  newspa- 
pers an  account  of  the  commission  of  the  crime 
with  which  the  prisoner  is  charged,  if  such 
juror  shall  state  on  oath  that  he  believes  he  can 
render  an  impartial  verdict  according  to  the  law 
and  the  evidence:  And  provided  further,  that 
in  the  trial  of  any  criminal  cause,  the  fact  that 
a  person  (»dled  as  a  iuror  has  formed  an  opinion 
or  impression,  based  upon  rumor  or  upon  news- 
paper statements  (about  the  truth  of  which  he 
has  expressed  no  opinion),  shall  not  disqualify 
him  to  serve  as  a  juror  in  such  case,  if  he  skaU 
upon  oath  state  that  he  believes  he  can  faiiij 
and  impartially  render  a  verdict  therein  in  ac- 
cordance with  the  law  and  the  evidence,  and 
the  court  shall  be  satisfied  of  the  truth  of  such 
statement" 

The  complaint  is  that  the  trial  court,  acting 
under  this  statute  and  in  accordance  with  its 
requirements,  com^led  the  petitioners  against 
thdr  win  to  submit  to  a  una!  by  a  jury  that 
was  not  impartial,  and  tnus  oeprived  them  of 
one  of  the  fundamental  rignts  which  they  had 
as  dtiz^os  of  the  United  Siates  under  the  Na- 
tional Ck>nstitution,  and  if  me  sentence  of  the 
court  is  carried  into  execution  they  will  be  de- 
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srived  of  ttwfr  liyes  without  dad  process  of  law. 

in  Hopt  T.  Utah,  120  U.  S.  m  [80:7081,  it 
WM  de<aded  hj  tills  court  that  when  "  a  chal- 
lenge by  a  defendant  in  a  criminal  action  to  a 
Joxor,  for  bias,  actual  or  implied,  is  disallowed, 
and  the  juror  is  thereupon  peremptorily  chal- 
lenged by  the  defendant  and  excused,  and  an 
impartial  and  competent  Juror  is  obtained  in 
bis  plaoe,  no  injury  is  done  the  defendant,  if 
untfl  the  lury  is  completed  he  has  other  per- 
emptory challenges  which  he  can  use."  And 
«o  in  Haye9  ▼.  Misaouri,  120  U.  S.  71  [80:680], 
It  was  aaid:  **  The  right  to  challenge  is  the 
Tight  to  reject,  not  to  select  a  luror.  If  from 
those  who  remain  an  impartial  Jury  is  obtained, 
the  constitutional  right  of  the  accused  is  main- 
tained." Of  the  correctness  of  these  rulings 
we  entertain  no  doubt 

We  are,  therefore,  conflnted  in  this  case  to  the 
TQlinga  <m  the  challenges  to  the  Jurors  who  ac- 
tually sat  at  the  trial.  Of  these  there  were  but 
two— Theodore  Denker,  the  third  Juror  who 
was  awom,  and  H.  T.  Sanfoid.  the  last,  who 
was  called  and  sworn  after  all  the  peremptory 
ehallengea  of  the  defendants  haa  been  ez- 
baitstod. 

At  the  trial  the  court  construed  the  statute  to 
mean,  that«  "although  aperson  called  as  a  Jury- 
man may  have  formed  an  opinion  based  upon 
rumor  or  upon  newspaper  statements,  but  nas 
expressed  no  opinion  as  to  the  truth  of  the  news- 
paper statement,  he  is  still  qualified  as  a  Juror 
u  he  states  that  he  can  fairly  and  impartially 
fender  a  Terdict  thereon  in  accordance  with  the 
law  and  the  evidence,  and  the  court  shall  be  8a^ 
isfied  of  the  truth  of  such  statement  It  is  not 
a  test  question  whether  the  Juror  will  have  the 
opinion  which  he  has  formed  from  newspapers 
cnanged  by  the  eridenoe,  but  whether  his  ver- 
dict will  be  ba8edt>nly  upon  the  account  which 
may  here  be  given  by  witnesses  under  oath  ** 

Interpretea  in  this  way,  the  statute  is  not  ma- 
[109]  Serially  different  from  that  of  the  Territory  of 
Utah,  which  we  had  under  consideration  in 
&pt  V.  Utah,  ubi  ftipra,  and  to  which  we  then 
gave  effect  As  that  was  a  territorial  statute, 
passed  by  a  Territorial  Legislature  for  the  gov- 
ernment of  a  Territory  over  which  the  United 
States  had  exclusive  Jurisdiction,  it  came  di- 
rectly within  the  operation  of  article  VI  of  the 
amendments,  which  guaranteed  to  Hopt  a  trial 
by  an  impartial  jury.  Web9terY,Beid,62\J,8. 
11  How.  487. 459  ri8:761, 770].  No  one  at  that 
time  suggested  a  aoubt  of  the  constitutionality 
of  the  statute,  and  it  was  regarded,  both  in  ^e 
territorial  courts  and  here,  as  furnishing  the 

£  roper  rule  to  be  observed  by  a  territorial  court 
I  impaneling  an  impartial  Jury  in  a  criminal 


A  similar  statute  was  enacted  in  New  York, 
May  8, 1873,  Acts  of  1872,  chap.  475, 9  N.  Y. 
Stat  at  L.  2d  ed.  878;  in  Michigan,  April  18, 
1878,  Acta  of  1878,  162,  art.  117;  How.  Stat 
§  95«4;  in  Nebraska,  Compt.  Stat  Neb.  1885, 
p.  888;  Grim.  Code,  %  468;  and  in  Ohio,  R  S.. 
Ohio,  1880,  g  727a  The  constitutionality  of 
tlie  Statute  m  New  York  was  sustained  by  the 
Court  of  Appeals  of  that  State  in  Stokes  v.  Peo- 
ple, 58  N.  Y.  164, 172,  decided  June  10,  1878, 
and  that  of  Ohio,  in  Oooper  v.  State,  16  Ohio 
8t  828.  So  far  as  we  have  been  able  to  dis- 
cover, no  doubt  has  ever  been  entertained  in 
Michigan  or  Nebraska  of  the  constitutionality 
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of  the  statutes  of  those  States  respectively,  but 
they  have  always  been  treated  by  their  supreme 
courts  as  valid,  both  under  the  Constitunon  of 
the  United  States,  and  under  that  of  the  State.  * 
StephoM  Y,  People,  98  mciu  799,  lU;  UMehy. 
People,  89  Mich.  245;  Murphy  t.  State,  15  Neb. 
888. 

Indeed,  the  rule  of  the  Statute  of  Illinois  as 
it  was  construed  by  the  trial  court  is  not  mate- 
rially different  from  that  which  has  been  adopt- 
ed by  the  courta  in  many  of  the  States  without 
legislative  action.  OommoniweaUh  v.  Wtbeter,  5 
Oush.  295;  Holt  v.  Ptoj>U,  18  Mich.  224;  8tat4 
r,Fox,  1  Dutch.  566;  Okanderw.OommonweaWL 
8  Leigh,  780;  State  v.  BtUruiUm,  7  Ired.  61;  [17Q] 
Snuth  V.  Barnes,  8  Scam.  81.  See  also  an  elab- 
orata  nota  k>  this  last  case  in  86  Am.  Dec.  621; 
where  a  very  laige  number  of  authorities  on  the 
subject  are  dtea. 

Without  pursuing  this  subject  further,  it  is 
sufficient  to  say  that  we  agree  entirely  with  the 
Supreme  Court  of  Illinois  in  ita  opimon  in  this 
case  that  the  statute  on  ita  face,  as  construed  by 
the  trial  court,  is  not  repugnant  to  section  9  of 
article  2  of  the  Constitution  of  that  State,  which 
guarantees  to  the  accused  partjin  every  criminal 

EBCUtion,  "A  speedy  trial  by  an  impartial 
of  the  county  or  district  in  which  the  of- 
3  is  alleged  to  have  been  committed."  As 
this  is  substantially  the  provision  of  the  Con- 
stitution of  the  United  States  on  which;the  peti- 
tioners now  rdy,  it  follows  that,  even  if  tneir 
position  as  to  the  operation  and  effect  of  that 
Constitution  is  correct,  the  statute  is  not  open 
to  the  objection  which  is  made  against  it. 
^  We  proceed,  then,  to  a  consideration  of  the 
grounds  of  the  challenge  to  the  Jurors  Denker 
and  Sanford,  to  see  if  m  Uie  actiud  administra- 
tion of  the  rule  of  the  statute  by  the  court,  the 
ri^hta  of  the  defendanta  under  the  Constitution 
of  the  United  States  were  in  any  way  impaired 
or  violated. 

Denker  was  examined  by  the  counsel  for  the 
defendanta  when  he  was  called  as  a  Juror,  and, 
after  stating  his  name  and  place  of  residence, 
proceeded  as  follows: 

"Q.  You  heard  of  this  Haymarket  meeting, 
I  suppose?    A.  Yes. 

"Q.  Have  you  formed  an  opinion  upon  the 
question  of  the  defendanta'  guut  or  innocence 
upon  the  charge  of  murder,  or  any  of  them? 
A.  I  have. 

"Q.  Have  you  expressed  that  opinion?  A. 
Yes. 

"Q.  You  still  entertain  it?    A.  Yes. 

"  Q.  You  believe  what  you  read  and  what 
you  heard?    A.  I  believe  it;  yes. 

'*Q.  Is  that  opinion  such  as  to  prevent  you 
from  rendering  an  impartial  verdict  in  the  case, 
sitting  as  a  Jim)r,  under  the  testimony  and  the 
law?    A.   I  think  it  is." 

At  this  stage  of  the  examination  he  was 
"  challenged  for  cause  "  for  the  defendants;  but 
before  any  decision  was  made  thereon  the  fol- 
lowing occurred: 

"  m.  Grinnell  (for  the  State).  If  you  were 
taken  and  sworn  as  a  Juror  in  the  case,  can't    [171] 

Sou  determine  the  innocence  or  the  guilt  of  the 
efendanta  upon  the  proof  that  is  presented  to 
you  here  in  court,  re^urdless  of  your  havinff 
any  prejudice   or  opinion?     A.  I   think  I 
could. 
"  Q.   You  could  determine  their  guilt  or  in- 
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nooenoe  upon  the  proof  pieeented  to  yoa  here 
in  court,  regardless  of  your  prejudice  and  re- 
gardless of  your  opinion,  and  regardless  of 
what  you  have  read?    A.  Yes. 

••  The  Court:  Do  [Can]  you  fairly  and  im- 
partially tiy  the  case  and  render  an  impartial 
verdict  upon  Uie  evidence  as  it  may  1>b  pre- 
sented here  and  the  instructions  of  the  court 
A.  Yes;  I  think  I  could." 

The  court  thereupon  overruled  the  challenge, 
but  before  the  juror  was  accepted  and  sworn 
he  was  further  examined  by  counsel  for  the  de- 
fendants, as  follows: 

"  Mr.  Foster:  I  was  going  to  ask  you  some- 
thing about  the  opinion  that  you  have  formed 
from  reading  the  papers  and  from  conversation. 
I  believe  you  answered  me  before  that  you  had 
formed  an  opinion  from  reading  and  hearing 
conversation.  That  is  correct,  is  it?  A.  Yes; 
but  I  don't  believe  everything  I  read  in  the 
newspapers. 

**  Q.  J^o;  but  you  believe  enou^  to  form  an 
opinion?    A.  Yes;  I  formed  an  opinion. 

"Q.  Wasti   t  opinion  principally  &om  what 

Jou  read  in  the  papers  or  was  it  from  what  you 
card  on  the  street?  A*  From  what  I  read 
entirely. 

" Q.  Then  you  did  believe  enough  of  what 
you  read  to  form  an  opinion  upon  the  question 
of  the  guilt  or  innocence  of  these  men  or  some 
of  them?    A.  Yes. 

"  Q.  And  I  oelieve  you-  said  you  also  ex- 
pressed your  opinion  which  you  haye  formed 
to  others  with  whom  you  conversed?  A.  Yes; 
I  have  expressed  that  opinion. 

*'Q.  Durinff  the  expression  of  this  opinion  I 
wHI  ask  you  wnether  you  stated  in  substance  to 
these  persons  or  any  of  them  that  you  believed 
[  172]  enough  of  what  you  had  read  to  form  the  opin- 
ion which  you  had? 

"  The  Court:  Did  yoa  in  any  conversation 
that  you  had  say  anything  as  to  whether  you 
believed  or  not  the  account  which  was  in  the 
newspapers  which  you  read?  A  No,  sir;  I 
never  expressed  an  opinion  in  regard  to  whether 
the  newspapers  were  correct  or  not. 

"Q.  You  never  discussed  that  matter  at  all? 
A.  No,  sir." 

Then,  after  some  inquiries  as  to  his  business, 
age,  and  residence,  the  examination  by^the  coun- 
sel for  the  defendant  proceeded: 

**  Q.  Are  you  acquainted  with  any  members 
of  the  police  force  of  the  Cit^  of  Chicf^  that 
were  present  at  the  HaymarKet  meeting  on  the 
occasion  referred  to?    A.  No,  sir. 

"Q.  Have  you  ever  had  any  conversation 
with  any  one  that  undertook  to  detail  the  facts 
as  they  occurred  at  the  Haymarket  Square,  or 
who  claimed  they  had  been  there?    A.  No,  sir. 

*'  Q.  Is  your  opinion  entirely  made  up  of 
what  you  have  read  distin^shed  from  what 
you  have  heard?  A.  Entirely  from  what  I 
nave  read  in  the  newspapers. 

"  Q.  Have  you  had  much  conversation  with 
others  in  regard  to  it  at  or  about  your  place  of 
business  or  elsewhere?  A.  We  have  conversed 
about  it  a  number  of  times  there  in  the  house. 

"  Q.  There  is  where  you  have  expressed,  I 
presume,  the  opinion  which  you  have  formed? 

A.  Yes,  sir. 

•  •  •  •  • 

"  Q.  Do  you  know  anything  about  socialism, 
anardiism,or  communism?  A.  No,  sir;  I  do  not. 
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"  Q.  Have  you  any  prejudice  against  this 
class  of  persoiyi?  A.  I  think  I  ama  little  prej- 
udiced against  socialism.    I  don't  know  that  I 


am  against  anarohism.  In  fact,  I  don't  reaDy 
understand  what  they  are.  I  do  not  know  what 
their  principles  are  at  alL 

*'  <^.  I  understand  you  to  say  that  notwitb- 
standm^  the  opinion  you  formed  at  the  time 
you  read  the  newspaper  that  you  now  are  con- 
scious of  the  fact  that  you  can  tiy  this  case  and 
settle  it  upon  the  testimony  introduced  here?  A. 
Yes,  I  thmk  I  could. 

*'  Q.  And  not  be  controlled  or  governed  by 
any  impression  that  you  might  have  had  here- 
tofore?   A  Yes,  sir. 

"  And  the  law,  as  giren  you  by  the  court, 
governing  it?    A.  Yes,  sir. 

*'  Q.  In  the  conversations  that  you  have  had 
there  at  the  store,  you  say  you  have  expressed 
the  opinion  which  you  have  formed  before?  A. 
Yes,  sir. 

"  Q.  Is  that  of  frequent  occurrence— that  yon 
have  expressed  the  opinion  you  have  formed  t 
A.  Well,  I  think  I  have  expressed  it  pretty 
fredy. 

"Q.  As  to  the  number  of  times— as  to  whether 
it  was  frequent  or  not?  A.  0  no;  we  did  not 
bring  the  matter  up  in  conversation  very  often, 
but  when  we  did  we  generally  expressed  our 
opinion  in  regard  to  the  matter. 

"Q.  Your  mind  was  made  up  from  what  yoa 
read,  and  you  had  no  hesitancy  in  saving  it — 
speakingit  out?    A.  I  don't  think  I  hesitated. 

"  Q.  Would  you  feel  yourself  any  way  goT- 
emed  or  bound  in  listening  to  the  testimony 
and  determining?  it  upon  the  prejudgment  of 
the  case  you  had  expressed  to  others  before? 
A.  Well,  that  is  j  pretty  hard  question  to  an- 
swer. « 

"  Q.  I  vdll  ask  you  whether  acting  as  a  juror 
here  you  would  feel  la  any  way  bound  or  gov- 
emea  by  the  judgment  that  you  had  expre^ed 
on  the  same  question  to  others  before  you  were 
taken  as  a  juryman;  do  you.  understand  thatt 
A.  I  don't  think  I  would. 

"  Q.  That  is,  you  have  now  made  up  your 
mind,  or  at  least  you  have  formed  an  opinion; 
you  have  expressed  that  freely  to  others.  Now, 
the  question  is  whether  when  you  listen  to  the 
testimony  you  will  have  in  your  mind  the  ex- 

Eression  which  you  have  given  to  others  ta^ 
ave  to  guard  against  that  and  be  controlled  by 
it  in  any  way.  A.  No,  sir;  I  don't  think  l 
would.    I  thmk  I  could  try  the  case  from  the 

testimony  regardless  of  this. 

*  «  *  •  • 

^  Q.  I  understand  you  to  say  that  you  believe 
that  you  can  entirely  lay  to  one  siae  the  opin- 
ion which  you  have  formed;  it  would  require 
no  ciroumstances  or  evidence  to  overcome  it  if 
you  were  accepted  as  a  juryman?  A.  I  think 
I  could  lay  aside  that  opmion  I  have  formed. 

'*  Q .  You  believe  that  you  could?    A.  Yea.* 

Here  the  examination  of  the  juror  by  the 
counsel  for  the  defendant,  so  far  as  it  seems  to 
be  important  to  the  present  inquiry,  was  closed. 

Then  on  examination  by  the  attorney  for  the 
State  the  following  appears: 

"Q.  Do  you  know  anything  of  the  counsel 
upon  the  other  side?    A.  No,  sir. 

"C^.  You  have  men  under  you  assisting  yoa 
in  shipping?  A.  No;  there  are  no  men  under 
ma 
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"Q.  Do  Tou  belong  to  any  labor  organiza- 
tion?   A.  No,  sir. 

"Q.  Ton  stated,  I  believe,  that  you  didn't 
know  much  about  anarchism  or  commimism, 
and  therefore  yon  couldn't  tell  whether  you 
had  a  prejudice  or  not.    A.  No,  sir,  I  do  not. 

"Q.  But  you  have  read  something  about  so- 
cialism?   A.  Yes,  sir. 

"Q.  Do  vou  believe  in  the  maintenance  of 
the  laws  of  the  State  of  niinois  and  the  Gov- 
ernment of  the  United  States?  A.  Tes,  sir; 
I  do. 

"Q.  Have  you  any  sjmpathy  with  any  in- 
dividual or  class  of  individuals  who  have  for 
their  purpose  or  object  the  overthrow  of  the 
law  by  force?    A.  ao,  sir. 

*'Q.  Have  you  any  conscientious  scruples 
against  the  infliction  of  the  death  penalty  in 
proper  cases?    A.  No,  sir. 

'H^  If  taken  as  a  Juror  in  this  case  do  you 
believe  vou  could  determine  the  innocence  or 
gnOt  of  the  defendants  upon  the  proof  pre- 
sented to  you  here  in  court,  under  the  instruc- 
tions of  the  court,  regardless  of  everything  else  ? 
A.  Tea,  I  think  I  could. 

"Q.  Tou  know  now  of  ilo  prejudice  or  bios 
that  would  interfere  with  your  duties  as  a 
jur^?    A.  No,  sir. 

"Q.  Are  you  a  socialist,  a  communist,  or  an 
anarchist?    A.  No,  sir. 

"Q.  Tou  have  no  associations  or  afiUiations 
with  that  class  of  people,  so  far  as  you  know? 
A.  No,  sir." 

At  the  dose  of  this  examination  neither  party 
challenged  the  juror  peremptorily,  and  he  was 
accepted  and  sworn.  It  is  not  denied  that  when 
thb  oocuired  the  defendants  were  still  entitled 
to  142  peremptory  diallenges,  or  about  that 
number. 

When  the  juror  Sanford  was  called  he  was 
first  examined  by  counsel  for  defendants,  and 
after  some  preliminary  questions  and  answers, 
the  examination,  still  by  coimsel  for  the  defend- 
ants, proceeded  as  follows: 

"Q.  Tou  know  what  case  is  on  trial  now,  I 
presume?    A.  Tes. 

"Q.  Have  you  any  opinion  as  to  the  guilt  or 
the  innocence  of  the  defendants  or  any  of  them, 
of  the  murder  of  Matthias  J.  Degan?  A.  I 
have. 

*'  Q.  Tou  have  an  opinion;  you  say  you  have 
formed  an  opinion  somewhat  upon  the  question 
of  the  guilt  or  innocence  of  these  defendants, 
do  you  mean,  or  that  there  was  an  offense  com- 
mitted at  the  Haymarket  by  the  throwing  of 
the  bomb?  A.  Well,  I  would  rather  have  you 
ask  them  one  at  a  time. 

"Q.  All  right  Have  you  an  opinion  as  to 
whether  or  cot  there  was  an  offense  committed 
at  the  Haymarket  meeting  by  the  throwing  of 
the  bomb?    A.  Tes. 

"Q.  Now,  from  aU  that  you  have  read  and 
an  that  you  have  heard,  have  you  an  opinion 
as  to  the  guilt  or  innocence  of  any  of  the  eight 
defendants  of  the  throwing  of  that  bomb?    A. 


'  'Q.  Tou  have  an  opinion  upon  that  question 
also?    A.  I  have. 

"Q.  Did  you  ever  sit  on  a  jury?    A.  Never. 

"Q.  I  suppose  you  know  something  about 
the  duties  of  a  juror?    A.  I  presume  so. 

*  "Q-  ^^^  understand,  of  course,  that  when  a 
man  is  on  trial,  whether  it  be  for  his  life  or  for 


I  any  penal  offense,  that  he  can  only  be  convicted 
upon  testimony  which  isintroduosd  in  the  pres- 
ence and  the  hearing  of  the  jury?  Tou  know 
that,  don't  you?    A.  Tea. 

"Q.  Tou  know  that  any  newspaper  gossip 
or  any  street  gossip  has  nothing  to  do  with  the 
matter  whatever,  and  that  the  jury  are  to  con- 
sider only  the  testimony  which  is  admitted  by 
the  co^irt  actually,  and  then  are  to  consider  that 
testimony  under  the  direction,  as  contained  in 
the  charge  of  the  court;  you  understand  that? 
A.  Tes. 

"Q.  Now,  if  you  should  be  selected  as  a 
furor  in  this  case  to  tir  and  determine  it,  do  you  r  x  7^  1 
believe  that  you  could  exercise  legally  the  d uties 
of  a  juror— that  you  could  listen  to  the  testi- 
mony, and  all  of  the  testimony,  and  the  charge 
of  the  court,  and  after  delitieration  return  a 
verdict  which  would  be  right  and  fair  as  be- 
tween the  defendants  and  the  people  of  the  State 
of  Illinois?    A.  Tes,  sir. 

"Q.  Tou  believe  that  you  could  do  that? 
A.  Yes,  sir. 

"Q.  Tou  could  fairly  and  impartially  listen 
to  the  testimony  that  is  introduced  here?  A. 
Tee. 

"Q.  And  the  charge  of  the  court  and  render 
an  impartial  verdict,  you  believe?    A.  Tes. 

**Q.  Have  you  any  knowledge  of  the  prin- 
ciples contended  for  bv  socialists,  communists, 
and  anarchists?  A.  Nothing,  except  what  I 
read  in  the  papers. 

"Q.  Just  general  reading?    A.  Tes, 

"Q.  Tou  are  not  a  sociafist,  I  presume,  or  a 
communist?    A.  No,  sir. 

'  'Q.  Have  you  a  prejudice  against  them  from 
what  you  have  read  in  the  papers?  A.  De- 
cided. 

"Q.  A  decided  prejudice  against  them?  Do 

Sou  believe  that  that  would  influence  your  ver- 
ict  in  this  case,  or  would  you  try  the  real  issue 
which  is  here,  as  to  whether  these  defendants 
were  guilty  of  the  murder  of  Mr.  De^n  or  not, 
or  would  y^a  try  the  question  of  socialism  or 
anarchism,  which  really  has  nothing  to  do  with 
the  case?  A.  Well,  as  I  know  so  uttle  about 
it  in  reality  at  present,  it  is  a  pretty  hard  ques- 
tion to  answer. 

**Q.  Tou  would  undertake — ^you  would  atr 
tempt,  of  course,  to  try  the  case  upon  the  evi- 
dence introduced  here— upon  the  issue  which 
is  presented  here?    A.  Tes,  sir. 

"Q.  Now,  the  issue,  and  the  only  issue  which 
will  be  presented  to  this  jury,  unless  it  is  pre- 
sented wiUi  some  other  motive  than  to  arrive  at 
the  truth,  I  think  is,  did  these  men  throw  the 
bomb  which  killed  officer  Degan?  If  not,  did 
they  aid,  abet,  encourage,  assist,  or  advise 
somebody  else  to  do  it?  Now,  that  is  all  there 
is  in  this  case;  no  question  of  socialism  or  an- 
archism to  be  determined,  or  as  to  whether  it  is 
right  or  wrong.  Now,  do  you  believe  that  you 
can  try  it  upon  that  theory  and  return  a  verdict 
upon  that  theory  and  upon  that  issue?  A. 
Well,  suppose  I  have  an  opinion  in  my  own 
Aind  that  they  encouraged  it?  [  lTJ!rl 

**Q.  Keep  it— that  they  encouraged  it?  A. 
Tes. 

"Q.  Well  then,  so  far  as  that  is  concerned  I 
do  not  care  very  much  what  your  opinion  may 
be  now,  for  your  opinion  now  is  made  up  of  ran- 
dom conversations  and  from  newspaper  read- 
ing, as  I  understand?    A.  Tes. 
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**Q.  Tbat  is  nothing  reliable.  Toa  do  not 
regard  tbat  as  being  in  the  nature  of  sworn  tes- 
timony at  all,  do  you?    A.  No. 

"Q.  Now,  when  the  testimony  is  introduced 
here  and  the  witnesses  are  examined  and  cross 
examined,  you  see  them  and  look  into  their 
countenances,  judge  who  are  worthy  of  belief 
and  who  are  not  worthy  of  belief.  Don't  you 
think  tiien  you  would  be  able  to  determine  the 
question?    A.  Tes. 

'*Q.  Regardless  of  any  impression  that  you 
mi^ht  have,  or  any  opinion?    A.  Yes. 

'^Q.  Have  you  any  opposition  to  the  organi- 
sation by  laboring  men  of  associations,  or  so- 
cieties, or  unions,  so  far  as  they  have  reference 
to  their  own  advancement  and  protection,  and 
are  not  in  violation  of  law  ?    A.  No,  sir. 

'*Q.  Mr.  Sanford,  do  you  know  any  of  the 
members  of  the  police  force  of  the  City  of  Chi- 
cago?   A.  Not  one  by  name. 

"Q.  You  are  not  acquainted  with  any  one 
that  was  either  injured  or  killed,  I  suppose,  at 

the  Haymarket  meeting?    A.  Na 

*        *«•        **** 

'*Q.  Mr.  Sanford,  are  you  acquainted  with 
any  gentleman  representing  the  prosecution — 
these  thrcegentlemen,  Mr.  Grinnell,  Mr.  Ing- 
ham, Mr.  Wicker,  and  Mr.  Furthman,  who  is 
not  here  at  the  present  time?    A.  No,  sir. 

''Q.  You  are,  I  presume,  not  acquainted 
with  any  of  the  detective  officers  of  the  City  of 
Chicago?    A.  Not  to  my  knowledge. 

'*Q.  Now,  Mr.  Sanford,  if  you  should  be 
selected  as  a  iuror  in  this  case,  do  you  believe 
that,  regardless  of  all  prejudice  or  opinion 
which  you  now  have,  you  could  listen  to  the 
legitimate  testimony  introduced  in  court  and 
VLi>on  that  and  that  alone  render  and  return  a 
fair  and  impartial,  unprejudiced  and  imbiased 
verdict?    A.  Yes." 

At  the  close  of  this  examination  on  the  nart 
of  the  defendants,  the  juror  was  challenged  in 
their  behalf  for  cause,  and  the  attorney  lor  the 
State,  after  it  was  ascertained  that  all  the  per- 
emptory challenges  of  the  defendants  had  l^en 
exhausted, took  up  the  examination  of  the  juror; 
and  as  to  this  the  record  shows  the  following: 

''  Mr.  Ingham:  Mr.  Sanford,  upon  what  is 
your  opimon  founded — upon  newspaper  re- 
ports? A.  Well,  it  is  founded  on  the  general 
theory  and  what  I  read  in  the  newspapers. 

"  Q.  And  what  you  read  in  the  papers?  A. 
Yes,  sir. 

*•  Q.  Have  you  ever  talked  with  any  one 
who  was  present  at  the  Haymarket  at  the  time 
the  bomb  was  thrown?    A.  No,  sir. 

'•  Q.  Have  you  ever  talked  with  any  one  who 
professed,  of  his  own  knowledge,  to  know  any- 
thing about  the  connection  of  the  defendants 
with  the  throwing  of  that  bomb?    A.  No. 

**Q.  Have  you  ever  said  to  any  one  whether 
or  not  you  bebeved  the  statements  of  facts  in  the 
newspapers  to  be  true?  A.  I  have  never  ex- 
pressed it  exactly  in  that  way,  but  still  I  have 
no  reason  to  think  they  were  false. 

'*Q.  Well,  the  question  is  not  what  your 
opinion  of  that  was.  The  question  simply  is 
—it  is  a  question  made  necessary  by  our  stat- 
ute, perhaps—  A.  Well,  I  don't  recall  wheth- 
er I  have  or  not. 

*'  Q.  So  far  as  you  know,  then,  you  never 
haye?    A.  No,  sir. 

"  Q.  Do  you  believe  that  if  taken  as  a  juror 


you  can  try  this  case  fairly  and  impartially, 
and  render  a  verdict  upon  the  law  and  the  evi- 
dence?   A.  Yes." 

At  this  stage  of  the  examination  the  court  re- 
marked in  reply  to  some  suggestion  of  counad 
as  follows: 

"The  Court:  The  defendants  haying  chal- 
lenged for  cause,  which  is  overruled,  can,  of 
course,  stand  where  they  are  without  saying 
anything  more;  but  the  effect  of  that,  in  my 
judgment,  is  that  they  accept  the  juror  because 
they  can't  help  themselves.  They  have  got  do 
peremptory  challenge;  the  challenge  for  causa 
IS  overruled,  and,  necessarily,  the  question  now 
is  for  the  State  to  say  whether  th^  will  accept 
this  juror  or  not  The  common  law  is  that  all 
jurors  not  challenged,  or  to  whom  the  chal- 
lenge IS  not  sustained,  are  the  jurors  to  try  the 
case.  If  they  are  not  challenged  for  a  cause 
which  is  sustained,  and  if  they  are  not  chal- 
lenged peremptorily,  then  they  are  necessaiilj 
the  jury  to  try  the  case.  Now,  in  this  instance, 
the  defendants  have  no  more  peremptory  chal- 
lenges, and  the  challenge  which  they  haye 
maae  for  cause  is  overruled;  therefore,  so  far 
as  the  defendants  are  concerned,  he  is  a  juror 
to  try  the  case." 

This  was  accepted  by  both  parties  as  a  true 
statement  of  the  then  condiuon  of  the  case, 
and  after  some  further  examination  of  the 
juror,  which  elicited  nothing  of  importance  in 
connection  with  the  present  inquiry,  no  jper> 
emptory  challenge  having  been  interposed  by 
the  StiUe,  Sanfora  was  sworn  as  a  juror,  and 
thepand  was  then  complete. 

Tnis,  so  far  as  we  have  been  advised,  presents 
all  there  is  in  the  record  which  this  court  can 
consider  touching  the  challenges  of  these  two 
jurors  by  the  defendants  for  cause. 

In  BeynMi  v.  United  Statet,  98  U.  8.  146, 
156  [25:244,  247|,  we  said  "that  upon  the  trial 
of  the  issue  of  fact  raised  by"  a  challenge  to  a 
juror,  in  a  criminal  case,  on  the  ground  Uiat  he 
had  formed  and  expressed  an  omnion  as  to  the 
iflfiues  to  be  tried,  "the  court  will  practically  be 
odled  upon  to  determine  whether  the  nature 
and  strength  of  the  opinion  formed  are  sudi  as 
in  law  necessarily  to  raise  the  presumption  of 
partiality.  The  question  thus  presented  is  one 
of  mixea  law  and  fact,  and  to  be  tried,  as  far 
as  the  facts  are  concerned,  like  any  other  Issue 
of  that  character,  upon  the  eyiaence.  The 
finding  of  the  trial  court  upon  that  issue  ought 
not  to  be  set  aside  by  a  reviewing  court,  un&ss 
the  error  is  manifest  *  *  *  It  must  be 
made  clearly  to  appear  that  upon  the  eyidenoe 
the  court  ought  to  have  found  the  juror  had 
formed  such  an  opinion  that  he  could  not  in 
law  be  deemed  impartial  The  case  must  be 
one  In  which  it  is  manifest  the  law  left  nothins 
to  the  'conscience  or  discretion'  of  the  court 
If  such  is  the  defl;ree  of  strictness  which  Is  re- 

?[uired  in  the  orainary  cases  of  writs  of  error 
rom  one  court  to  another  in  the  same  general 
iurisdiction,  it  certainly  ought  not  to  be  relaxed 
In  a  case  where,  as  in  this,  the  sround  relied  on 
for  the  reversal  by  this  court  of  a  iudgment  of 
the  highest  court  of  the  State  is,  that  the  error 
complained  of  is  so  gross  as  to  amount  in  law 
to  a  denial  by  the  State  of  a  trial  by  an  im^r- 
tial  jury  to  one  who  is  accused  of  crime.  We 
are  unhesitatingly  of  opinion  that  no  such  case 
Is  disclosed  by  tms  record. 

12S  U.S. 


l88fK. 


Tufts  t.  Turra. 


76-78 


We  come  now  to  consider  the  oblection  that 
4he  defendant  Spies  was  compelled  pythe  court 
<o  be  a  witness  agndnst  himself.  He  volun- 
tarilT  offered  himself  as  a  witness  in  his  own 
liduuf ,  and  by  so  doing  he  became  bound  to 
submit  to  a  proper  cross  examination  under  the 
iaw  and  practice  in  the  jurisdiction  where  he 
was  being^  tried.  The  complaint  is,  that  he 
was  required  On  cross  examination  to  state 
idiether  he  had  received  a  certain  letter,  which 
was  shown,  porportinff  to  have  been  written 
^7  Johann  Most,  ana  addressed  to  him.  and 
upon  his  saying  that  he  had,  tbe  court  allowed 
the  letter  to  be  read  in  evidence  against  him. 
This,  it  is  clauned,  was  not  proper  cross  exam- 
ination. It  is  not  contended  that  the  subject 
to  which  the  cross  examination  related  was  not 
pertinent  to  the  issue  to  be  tried;  and  whether 
^  cross  examination  must  be  confined  to  mat- 
ten  pertinent  to  the  testimony-in-chief ,  or  may 
be  extended  to  the  matters  in  issue,  is  certainly 
a  question  of  state  law  as  administered  in  the 
courts  of  the  State,  and  not  of  federal  law. 

Something  was  said  in  argument  about  an 
Allied  unreasonable  search  and  seizure  of  the 
papers  and  property  of  some  of  the  defendants, 
and  their  use  in  evidence  on  the  trial  of  the 
CBae,  Special  reference  is  made  in  this  connec- 
tion to  the  letter  of  Most  about  which  Spies  was 
cross  examined;  but  we  have  not  been  referred 
to  any  part  of  the  record  in  which  it'  appears 
that  objection  was  made  to  the  use  of  this  evi- 
dence oo  that  account.  And  upon  this  point 
tbe  Supreme  Ck)urt  of  the  State,  in  that  part  of 
its  opinion  which  has  been  printed  with  the 
motion  papers,  remarks  as  follows: 

"  The  objection  that  tbe  letter  was  obtained 
from  the  d^cndant  by  an  unlawful  seizure  is 
made  for  the  first  time  in  this  court.  It  was 
1181]  not  made  on  the  trial  in  the  court  below.  Such 
an  objection  as  this,  which  is  not  suggested  bv 
the  nature  of  the  offered  evidence,  but  depends 
upon  the  proof  of  an  outside  fact,  should  have 
been  made  on  tbe  trial.  The  defense  should 
have  proved  that  the  Most  letter  was  one  of  the 
letters  Ulegally  seized  by  the  police  and  should 
then  have  moved  to  exclude  or  oppose  its  ad- 
mission on  the  ground  that  it  was  obtained  by 
such  illegal  seizure.  This  was  not  done,  and 
therefore  we  cannot  consider  the  consUtuUonal 
^loestion  supposed  to  be  involved." 

Even  if  the  court  was  wrong  in  saying  that 
it  did  not  appear  that  the  Most  letter  was  one 
of  the  papers  illegally  seized,  it  still  remains 
uncontradicted  that  objection  was  not  made  in 
4he  trial  court  to  its  admission  on  that  account. 
To  give  us  jurisdiction  under  section  709  of 
the  Revised  statutes  because  of  the  denial  bv  a 
state  court  of  any  title,  right,  privilege  or  un- 
munity  claimed  under  the  Constitution,  or  any 
treaty  or  statute  of  the  United  States,  it  must 
appear  on  the  record  that  such  title,  right, 
privilege  or  immunity  was  **  specially  set  up  or 
claimed  "  at  the  proper  time  and  in  the  proper 
way.  To  be  reviewable  here  the  decision  must 
be  against  the  right  to  set  up  or  claimed.  As 
<he  Supreme  Court  of  the  State  was  reviewing 
the  decision  of  the  trial  court,  it  must  appear 
that  Uie  claim  was  made  in  that  court,  bemuse 
tlie  supreme  court  was- only  authorized  to  re- 
view the  judgment  for  errors  committed  there, 
and  we  can  So  no  more.  This  is  not,  as  seems 
to  be  supposed  by  one  of  the  counsel  for  the 
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petitioners,  a  question  of  the  waiver  of  a  right 
under  the  Constitution,  laws  or  treaties  of  the 
United  States,  but  a  question  of  claim.  If  the 
right  was  not  set  up  or  claimed  in  the  proper 
court  below,  tbe  judgment  of  the  highest  court 
of  the  State  in  the  action  is  conclusive,  so  far  as 
the  right  of  review  here  is  concerned.  The  ques- 
tion whether  the  letter,  if  obtained  in  the  man- 
ner alleged,  would  have  been  competent  evi- 
dence is  not  before  us,  and.  therefore,  no 
foundation  is  laid  under  this  objection  for  the 
exercise  of  our  jurisdiction. 

As  to  the  suggestion  by  counsel  for  the  peti- 
tioners Spies  and  Fielden—Spies  having  been 
bom  in  Germany  and  Fielden  in  Great  Britain 
— that  thev  have  been  denied  by  the  decision  of 
the  court  below  rights  guaranteed  to  them  by 
Treaties  between  flie  United  States  and  theur 
respective  countries,  it  is  sufficient  to  say  that 
no  such  questions  were  made  and  decided  in 
either  of  the  courts  below,  and  they  cannot  be 
raised  in  this  court  for  the  first  time.  Besides, 
we  have  not  bc^n  referred  to  any  treaty,  neither 
are  we  aware  of  any,  under  which  such  a  ques- 
tion could  be  ndsecL 

The  objection  that  the  defendants  were  not 
actually  present  in  the  Supreme  Court  of  the 
State  at  tiie  time  sentence  was  pronounced  can- 
not be  made  on  the  record  as  it  now  stands,  be- 
cause on  its  face  it  shows  that  they  were  pres- 
ent If  this  is  not  in  accordance  with  the  fact, 
the  record  must  be  corrected  below,  not  here. 
It  will  be  time  enough  to  consider  whether  the 
objection  presents  a  federal  question  when 
tbe  correction  has  been  made. 

Being  of  opinion,  therefore,  that  the  federal 
questions  .presented  by  the  coimsel  for  the  peti- 
tioners, and  which  they  say  they  desire  to 
argue,  are  not  hivolved  m  the  determination  of 
the  case  as  it  appears  on  the  face  of  the  record, 
we  deny  the  writ. 

PeHUonforwit  of  error  is  dismiued. 


In  a  suit  in  equity  for  relief  on  the  flrround  of 
"i  If  "      '         ' 
ly  and  subfl" 
leged  in  the  blU. 


fraud.  It  Is  enouffh  if  the  facts  found  are  not  ma- 
terially and  suMtantlally  different  from  those  al- 


[No.  26.] 
Submitted  Oct.  tl,  1887.  Decided  Oct.  SI,  1887. 

APPEAL  from  tbe  Supreme  Court  of  the 
Territory  of  Utah.    Affirmed. 

The  facts  are  stated  by  the  court. 

Meeere.  Ben  Sheeks  and  J.  L«  RawlinV 
for  appellant: 

The  material  findings  are  not  within  the  issues 
presented  by  the  biU  of  complaint. 

The  defendant  was  arraigned  upon  specific 
charges  of  fraud,  but  was  concluded  by  the 
court  with  findings  of  fraud  not  alleged. 

The  decree  cannot  be  sustained  on  the  ^und 
of  mistake,  as  a  substantive  head  of  equity  ju- 
risdiction.   It  is  not  framed  in  that  aspect  noi 
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Eliora.  p.  Tufts,  Deceased. 
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wiU  tfae  flndlDgs  tupport  a   decree  od  tbU 
gTOimd, 

Kerr.  Vnad  &  M.  407;  Qrvme*  v,  Btmden, 
98  U.  S.  61  (28: 801);  Glen  t.  hatler,  43  Iowa, 


'  THE  UhiTED  BTATBfl. 


fug  him,  nas  taken  adTanUKe  of  it,  the  former 
can  either  reform  or  set  aside  the  liutrumeat 
eoUrelj.  It  is  not  Decessary  that  the  mUtake 
be  a  mlslake  of  both  parUes.  A  mistake  of  one 
par^,  of  which  the  other  koows  and  takes  ad- 
vant^e.  Is  a  mistake  and  fraud  also. 

The  complaint  states  a  clear  case  entitling 
the  plaintiff  to  relief  by  this  conrt,  in  the  foim 

Wmu  V.  rates.  44  N.  Y.  SaS;  Beartl  v.  Pu- 
jol, 44  Cal.  280;  Katoa  t.  EaUfn,  81  H.  J.  L. 
108:  Out  Y.  dm.  2ft  Mich.  484. 

Mr.  CM^Juttiee  Waite  deUvered  the  opin- 
ion of  the  court; 

This  is  a  suit  in  equity  begun  on  the  first  of 
August,  1888,  by  Elmlra  P.TWts,  then  in  life, 
against  Slbridge  Tufls,  ber  son,  to  set  aside  a 
deed  executed  Dy  her  to  him,  bearing  date  June 
36, 1862,  on  the  ground  that  it  was  obtained  by 
fraud.  The  material  averment  in  the  com- 
plaint is  that  "defcTidaut  *  *  *  promised  tbe 
plaintiff  in  itae  month  of  June,  1883,  if  she 
would  execute  an  agreement,  which  he  then,  on 
or  about  said  June  20,  1882,  had  drawn  up  and 
read  to  plaintiff,  *  *  *  that  tbe  defendant 
would  build  tbe  plaintiff,  at  hia  own  expense, 
a  nice  brick  bouse  n^on  his,  said  defendant's 
lot  of  land,  situated  immediately  east  of  and 
adjoining  on  the  eastern  portion  of  the  above 
described  lot  of  land,  which  was  owned  by  the 
plaintiff,  •  •  •  and  give  her  a  life  lease  of  tbe 
same  to  use  to  her  own  benefit,  free  from  any 
and  all  expense  to  ber  during  ber  natural  life, 
said  brick  building  to  be  commenced  by  de- 
fendant as  soon  as  the  plaintiff  would  sign 
said  written  agreement  then  drawn  up  by  tbe 
defendant;"  aod  that  the  deed  was  algnea  and 
executed  under  the  belief,  induced  by  tbe  false 
and  fraudulent  statemcDis  of  the  defendant, 
that  it  was  that  agreement.  At  Che  hearing  the 
court  made,  among  others,  the  following  tnd- 
ing  of  fact; 

"That  at  the  time  of  the  execution  of  said 
deed  plaintiff  did  not  know  that  it  was  a  deed 
of  her  property  in  qtiesiinn,  but  believed  It  to 
be  a  life  lease  of  properly  belonging  to  Ibc  de- 
fendant, upon  which  she  wasagreciog  to  assist 
in  building  a  bouse;  ttiat  prior  to  iLe  time  of  tbe 
execution  of  said  deed  there  had  been  negotia- 
tions between  the  said  plaintiff  and  tbe  said  de- 
fendant to  tbe  effect  that  the  plaintiff  should 
assist  defendant  with  money  lo  build  a  house 
upon  lands  of  his  own,  and  that  tbe  plaintiff 
should  Lave  a  life  lease  of  the  same;  that  after 
such  negotiations  had  taken  place  she  directed 
defendant  toprepare  tbe  proper  papers;  that  de- 
fendant, instead  of  preparing  the  papers  directed 
.by  pldiitiff,  prepared  a  warrantee  deed  of  the 
land  in  question,  and  procured  the  signature  of 
tbe  plaintiff  thereto;  that  the  same  was  not  read 


for  the  same  passed  between  the  parties,  ani) 
that  tbe  plaintiff  signed  tbe  same  under  the  be- 
lief that  it  was  a  paper  relative  to  a  life  lease  to 
her  of  the  said  laud  of  the  dcfendaut  tipoD 
which  said  bufldingwas  to  l>e  erected;  that  tbe 
Bignature  of  the  plaintiff  to  tbe  said  deed  was 
procured  by  the  fraud  of  the  defendant;  thai 
the  defendant  never  has  altompted  to  build  any 
such  honse  as  was  contemplated  by  the  agree- 
ment for  tbe  life  lease." 


the  defendant  to  reconvey  to  the  pliuntifT 
Prom  that  decree  this  appeal  was  taken. 
The  objection  now  urged  to  the  decree  is, 
>t  that  it  Is  wrong  upon  the  tacts  found,  but 
that  the  findings  make  a  different  case  from 
that  alleged  In  the  complaint.  To  this  we  can- 
not agree.  The  suit  was  brought  to  set  aside 
the  deed  because  it  was  executed  in  the  belief, 
caused  by  the  false  and  fraudulent  siatementa 
of  the  defendant,  that  it  was  an  agreement  un- 
der which  the  plaintiff  was  W  have  a  life  lease 
of  property  belonging  to  the  defendant,  and 


relief  on  the  ground  of  fraud,  it  is  enough  if  tbe 
facta  found  are  not  materially  and  substantial- 
ly different  from  those  alleged  In  the  bUt 
Tbe  dteret  it  affirmtd. 


CAl'HERINE  HENDERSON,  F^.  Ot  Brr.^ 
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li'.!VDRRsoN  v.  Louisville  &  M.  K.  U.  Co. 
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Reported  below.  20  Fed.  liep.  4^. 

Tus  case  comes  to  this  court  upon  the  plain- 
tilTs  petition,  and  her  amended  or  supplemen- 
iarj  petition,  and  the  defendant's  exception 
(demurrer)  thereto.  Under  the  law  of  Louis- 
iana,  a  defendant's  exception  to  a  plaint ilTs  {ye- 
Cition  is,  in  effect,  a  demurrer.  It  may  be  gen- 
eral or  special 

The  exception  here  is  general,  for  it  alleges 
that  the  plamtiff  has  no  Just  and  legal  cause  of 
action. 

The  plaintiff  had  passed  the  summer  at  Pass 
Christian,  and  was  returning  to  her  winter  res- 
idence in  New  Orleans.  She  placed  her  jewels 
and  money  in  a  small  leathern  ba^(a  bag  com- 
monly carried  in  the  hands  of  women^  and  en- 
tered defendant's  car  at  Pass  Christian,  as  a 
passenger  for  New  Orleans.  The  train  had 
started,  —the  bag  with  her  jewels  and  money 
accidentally  fell  through  the  car  window;  the 
conductor  of  the  train  being  close  to  her  when 
the  bag  fell  through  the  window  she  begged 
him  to  stop  the  train  and  let  her  get  off;  she  told 
him  that  the  contents  of  the  bag  were  of  great 
value.  He  refused  to  stop  the  train,  carried  her 
on  to  the  next  station,  three  miles  away  from 
her  jewels  and  money, — ^they  were  stolen  from 
the  place  where  they  had  fallen  before  she  could 
get  a  person  back  to  them.  Nothing  preTented 
the  stopping  of  the  train,  it  coula  have  been 
accompliahcM  in  a  few  seconds,  and  could  have 
fffoceeded  without  waiting  for  her,  and  she 
could  have  retaken  her  property. 

The  facts  are  further  stated  by  the  court. 

Mr,  O.  B,  Sariium  for  plaindff  in  error: 

If  the  defendant,  under  the  then  existing  cir- 
cuuMtances,  could  not  or  ought  not  to  have 
stopped  the  train,  it  ought  to  plead  and  prove 
the  facts,  but  the  court  below  has  no  right  to 
declare,  as  matter  of  law,  that  it  was  not  bound 
to  stop. 

So  long  as  the  defendant  was  ignorant  of  the 
presence  of  the  plaintiff's  jewefi  and  money 
upon  its  premises,  no  duty  in  respect  to  them 
was  cast  upon  defendant;  but,  so  soon  as  de- 
fendant (the  conductor  authorized  to  act  for  it) 
knew  that  the  money  and  jewels  had  acciden- 
tally fallen  upon  the  road,  then  it  was  bound  to 
do  what  a  reasonably  prudent  person,  acting  for 
himself  under  the  same  or  similar  circum- 
stances, would  have  done  to  preyent  loss  and 
damage.  If,  under  the  same  circumstances,  a 
reasonably  prudent  pers>on  acting  for  himself 
would  have  stopped  the  train  and  let  the  plain- 
tiff depart  from  it  to  retake  her  property,  then 
it  was  defendant's  duty  to  do  the  same,  and  its 
failure  to  do  it  is  contra  the  maxim  iieutere  tuo, 
Mi  aUenvm  non  ladoi. 

Butter  V.  London  d  8.  W.  R,  Co,  16  C.  B. 
18:  RiehardM  v.  London  dk  8. C.  2?.  Co.7  C.  B.  889. 

The  carrier  of  passengers  is  a  common  carrier 
of  the  things  kept  in  the  railway  carriage  in  the 
immediate  custody  (in  the  hands)  of  the  pas- 
seneers. 

Butcher  v.  London  dt  8,  W.  B,  Go.  iupra; 
Bobinaon  t.  Dunmore,  2  Bos.  &  P.  416. 

The  court  erred  in  sustaining  defendant's  ex- 
eepUon  to  plaintiff's  amended  petition. 

Mr.  Tho«.  li.  Bayne,  for  defendant  in 
error: 

Upon  the  hearing  below,  the  court  delivered 
an  opinion  which  is  reported  in  the  Federal 
Keporter,  voL  xx,  p.  430. 

ISS  u.  s. 


In  a  note  to  thts  decision  the  editor  of  the 
Federal  Reporter  cited:  Fir$t  Nat,  Bk,  r. 
Marietta  db  C,  R.  R,  Co.  20  Ohio  St.  378;  Qlea^ 
ton  v.  Ooodrich  Transp.  Co.  82  Wis.  85;  Cohen  v. 
Froet,  2  Duer.  885;  Del  Valley.  T/ta Rie/anond, 
27  La.  Ann.  90;  TTie  R.  E.  Lee,  2  Abb.  U.  S.  49; 
T/fe  Crystal  Palace  v.  Vanderpool,  16  B.  Mon. 
807. 

In  Clark  v.  Bums,  118  Mass.  275,  the  court 
says:  "  The  defendants,  as  owners  of  steam- 
txx&ts  carrying  passengers  and  goods  for  hire, 
were  not  innkeepers. 

A  watch,  worn  bv  a  passenger  on  his  person 
by  day  and  kept  by  him  within  reach  for  use  at 
night,  whether  retained  upon  his  person  or 
placed  under  his  pillow,  or  in  a  pocket  of  his 
clothing  hanging  near  him.  is  not  so  entrusted 
to  their  custody  and  control  as  to  make  them 
liable  for  it  as  common  carriers*. 

The  Crystal  PcUacev,  Vanderpool,  16  B.  Mon. 
802;  Tower  v.  Utica  db  8,  R.  R.  Co.  7  Hill,  47; 
AUboti  V.  BradMirett,  55  Me.  580;  IhiUman 
Palace  Car  Co.  v.  8mWi,  7  Chic.  L.  N.  287; 
Weeks  v.  New  York,  N.  H.  db  H.  R.  R.  Co.  72 
N.  Y.  66. 

The  defendant  owed  no  such  duty  to  the 
plaintiff  as  that  it  was  an  insurer  of  the  safe 
carriage  of  his  securities,  without  knowledge  or 
notice  that  he  had  them  upon  his  person. 

Rorer,  R.  R.  p.  1276;  Tou>er  v.  tftica  db  8.  R. 
R.  Co.  7  Hill,  47j  Whitney  v.  PuUman  Palace 
Car  Co.  148  Mass.  244;  Dd  Voile  v.  The  Rich- 
mond, 27  La.  Ant:.  90;  I7ie  R.  E.  Lee,  2  Abb. 
U.  S  49;  Woods  v.  Jones,  84  La.  Ann.  1086. 

Tho  Company  would  have  been  culpable  in 
the  highest  degree  if  it  had  imperiled  the  lives 
of  a  whole  train  of  passengers  by  stopping. 
The  conductor  has  no  discretion  in  such  a  cose. 

Hutchinson,  Carriers,  §§  604-612. 

The  plaintiff  cannot  amend  her  petition  by 
making  allegations  inconsistent  with  what  she 
had  averred  Uierein.  She  could  not  thereby 
avoid  the  judicial  admissions  and  averments  of 
her  first  petition. 

8tilley  v.  Stilley,  20  La.  Ann.  56;  La.  Code 
Prac.  art.  419;  Casey.  TTa^n,  22La.  Ann.  851; 
Boatner  v.  8cott,  1  Rob.  (La.)  546;  Barrow  v. 
Bank  of  Louisiana,  2  La.  Ann.  455;  State  ▼. 
Judqes,  84  La.  Ann.  1220. 

Tne  dismissal  of  a  petition  which  discloses  no 
cause  of  action  disposes  of  the  suit,  and  no 
amendment  can  then  be  allowed. 

Hart  V.  Bowie,  84  La.  Ann.  825. 

Plaintiff  by  her  own  act  contributed  to  any 
loss  suffered  by  her.  She  retained  her  bag  of 
valuables  in  her  own  hands  while  closing  the 
window  of  the  car,  and  the  dropping  of  it  out 
of  the  window  was  her  own  act 

Baltimore  d  P.  R  R  Co,  95  U.  S.  448 
(24:508);  Chicago,  R.  L  db  P.  R,  R,  Co.  v. 
Houston,  95  U.  S.  697  (24:542);  CMlds  v.  New 
Orleans  City  R.  R.  Co.  88  La.  Ann.  155;  Mur- 
ray V.  Pontchartrain  R.  R.  Co.  81  La.  Ann.  491. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  was  an  action  against  a  railroad  corpo- 
ration by  a  passenger  to  recover  for  the  loss  of 
a  hand  bag  and  its  contents. 

The  plaintiff,  a  married  woman  suing  by  au- 
thority of  her  husband,  alleged  in  the  original 
petition  that  on  October  25, 1^,  the  defendant, 
oeing  a  common  carrier  of  goods  and  persons 
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for  hire,  received  her  into  one  of  its  cars  as  a 
pnsscnger  from  ber  summer  residence  at  Pass 
Christian  in  the  State  of  Mississippi  to  her 
winter  resi'ence  in  New  Orleans,  liavinginher 
hand,  and  in  her  immediate  custody,  possession 
and  control,  a  leathern  bag  of  a  fund  usually 
carried  by  women  of  her  condition  and  sta- 
tion in  society,  containing  $5,800  in  bank  bills, 
and  jewelry  worth  $4,075;  that  while  the 
plaintiff,  holding  the  bag  in  her  hand,  was  at- 
tempting to  close  an  open  window  next  her 
seat,  through  which  a  cold  wind  was  blowing 
upon  her,  the  bag  and  its  contents,  by  some 
cause  unknown  toher.accidentally  fell  from  her 
[63]  band  through  the  open  window  upon  the  rail- 
road; that  she  immediately  told  the  conductor 
of  the  train  that  the  baff  contained  property  of 
hers  of  great  value,  and  requested  him  to  stop 
the  train,  and'to  allow  her  to  leave  the  car  and 
retake  the  bag  and  its  contents;  but  he  refused 
to  do  80,  although  nothing  hindered  or  pre- 
vented him,  and,  against  her  protestations, 
caused  the  train  to  proceed  at  great  speed  for 
three  miles  to  Bay  Bt.  Louis,  where  he  stopped 
the  train,  and  she  despatched  a  trusty  person 
to  the  place  where  the  ba^  had  fallen;  but  be- 
fore he  arrived  there  the  bag  with  its  contents 
was  stolen  and  carried  away  by  some  person 
or  persons  to  the  plaintiff  unimown,  "and  was 
wholly  lost  to  Uie-plaintiff  by  the  noes  negli- 
gence of  the  defendant  as  aforesaid. 

The  further  averments  of  the  petition,  un- 
dertaking to  define  specifically  the  nature  and 
effect  of  the  obligation  assumed  by  the  defend- 
.  ant  to  the  plaintiff,  are  mere  conclusions  of 
law,  not  admitted  by  the  exception,  in  the  nat- 
ure of  a  demurrer,  which  was  filed  by  the  de- 
fendant, in  accordance  with  the  practice  in 
Louisiana,  upon  the  ground  that  the  petition 
set  forth  no  cause  of  action.  The  drcmt  court 
sustained  the  exception,  and  ordered  the  peti- 
tion to  be  dismissed.    20  Fed.  Rep.  430. 

On  the  day  the  judgment  was  rendered,  and 
before  it  was  signed,  it  was  amended,  on  the 
plaintiff's  motion,  by  adding  the  words  "  un- 
less the  plaintiff  amend  her  petition  so  as  to 
state  a  cause  of  action  within  five  days." 

Within  that  time  the  plaintiff  filed  an  amend- 
ed petition,  lUleging  that  the  defendant  received 
the  plaintiff  as  a  passenger,  and  the  bag  and  its 
contents  as  part  of  her  lug^ge,  to  be  safely 
kept  and  carried  by  the  defendant  aa  a  com- 
mon canrier  to  New  Orleans,  and  there  deliv- 
ered to  the  plaintiff;  that  the  defendant  did  not 
so  carry  and  deliver;  and  that  the  things  were 
lost  by  the  negligence  and  improper  conduct  of 
the  defendant,  and  not  by  any  want  of  care  on 
the  part  of  the  plaintiff. 

The  defendant  excepted  to  the  amended  pe- 
tition, because  the  plaintiff  had  no  ri^ht  to  file 
one  after  the  ori^nal  petition  had  been  dis- 
missed as  aforesaid,  and  because  the  amended 
petition  was  inconsistent  with  the  original  pe- 
tition, especially  in  that  the  original  petition  al- 
leged that  the  bag  and  its  contents  were  held 
and  kept  by  the  plaintiff  in  her  immediate  pos- 
session, control  and  custody,  whereas  the 
amended  petition  alleged  that  the  defendant 
received  them  as  her  lug^ge. 
[64]  After  argument  on  this  exception,  the  order 
allowing  the  plaintiff  to  file  an  amended  peti- 
tion was  modified  by  the  court  so  as  to  provide 
that  the  amended  petition  should  be  deemed 


and  should  have  effect  only  as  an  addltton  to- 
the  original  petition;  and  the  exception  to  the* 
amended  petition  was  sustained,  and  the  action 
dismissed.  The  plaintiff  sued  out  this  writ  of 
error. 

The  mere  statement  of  the  case  is  suflldenk 
to  demonstrate  the  correctness  of  the  judgment 
below. 

The  facts  alleged  in  the  original  petition 
constitute  no  breach  or  neglect  of  duty  on  the 
part  of  the  defendant  towards  the  plaintiff, 
bhe  did  not  entrust  her  bag  to  the  exclusive 
custody  and  care  of  the  defendant's  servants,, 
but  kept  it  in  her  own  immediate  possession, 
without  informing  the  defendant  of  the  value 
of  its  contents,  untU  after  it  had  dropped  from 
her  hand  through  the  open  window.  Even  if 
no  negligence  is  to  be  imputed  to  her  in  at- 
tempting to  shut  the  window  with  the  ba^  in 
her  hand,  yet  her  dropping  the  bag  was  not  the 
act  of  the  defendant  or  its  servants,  nor  any- 
thing that  they  were  bound  to  foresee  or  to 
guard  against;  and  after  it  had  happened,  she 
had  no  legal  right,  for  the  purpose  of  relieving 
her  from  the  consequences  of  an  accident  for 
which  they  were  not  responsible,  to  require 
them  to  stop  the  train,  short  of  a  usual  station^ 
to  the  delay  and  inconvenience  of  other  pas- 
sengers,  and  the  possible  risk  of  collision  witb 
other  trains. 

This  action  being  on  the  common-law  side 
of  the  circuit  court,  the  pleadings  and  practice 
were  governed  by  the  law  of  the  State.  Rev. 
Stat.  ^  914.  By  article  419  of  the  Code  of 
Practice  of  Louisiana,  "  After  issue  joined,  the 
plaintiff  may,  with  the  leave  of  the  court, 
amend  his  original  petition;  provided  the 
amendment  does  not  alter  the  substance  of  hia 
demand  by  making  it  different  from  the  one 
origimdly  brought"  An  amendment  wholly 
inconsistent  witn  the  allegations  of  the  originaJ 
petition  cannot  be  allowed.  Barrow  v.  BarUt 
of  Louisiana^  2  La.  Ann.  458.  It  is  by  no 
means  clear  that  a  petition,  which  has  been 
dismissed  as  showing  no  cause  of  action,  can 
be  afterwards  amenaed  in  matter  of  substance. 
Hart  V.  Bowie,  84  La.  Ann.  8d8.  But  if  the 
order  allowing  an  amended  petition  to  be  filed 
could  be  lawfullv  made  in  this  case,  so  long  as 
final  judgment  had  not  been  ent^:ed,  it  was 
equally  within  the  power  of  the  court  to  mod- 
ify that  order  so  as  to  treat  the  amendment  as 
a  mere  addition  to  the  oririnal  petition,  and 
thus  to  preclude  the  plaintiff  from  contesting 
a  material  fact,  within  her  own  knowledge* 
which  she  had  once  solemnly  averred. 

Judgment  c^ffirmed. 


DAVENPORT  NATIONAL  BANK,  P^. 

in  Err.^ 
p. 

BOARD  OP  EQUALIZATION  OP  DAV- 

ENPORT  ET  AL. 
(See  8.  C.  Beporter^s^ed.  S8-80J 

Equal  taxation — Mtate  and  national  bank9 — ioe- 

ingi  banks. 


L   The  Act  of  Congress  does  not  require  a  perfect 

^te  and  nattonai 
the  national  bank 
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equality  of  taxation  between  state"  and  nattonai 
bonin,  but  only  that  the  shares  of 
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thall  not  be  taxed  at  ablffhar  rate  than  other  mon- 
eyed oapttal  in  the  hands  of  Individuals. 

2.  It  »  only  neceasary  that  the  system  of  state 
taxation  of  Its  own  citiiens,  of  Its  own  banks  and 
of  its  own  oorporations  shall  not  work  a  discrimina- 
tion unf^Torable  to  the  holders  of  the  shares  of  the 
natiomi  banks.  Within  these  Umlts,  the  manner 
of  sawnslug  and  ooUeoting  all  taxes  by  thaState  is 
uncontroU^  by  the  Aot  of  Oon^ress. 

&  While  deposits  in  savings  banks  constitute 
moneyed  oapttal  in  the  hands  of  individuals,  yet 
they  are  noc  within  the  meanlnsr  of  the  Act  of 
Obagreas  insuoh  a  sense  as  to  require  that  because 
tiiey  are  exem|>ted  from  taxation,  the  shares  of 
stock  in  national  banks  must  also  be  exempted. 

[No.  81.] 

SubmUied  Oct.  11, 1887.    Decided  Oct.  SI,  1887. 

F  ERROR  to  the  Supreme  Court  of  tbe  State 
of  Iowa.    Affirmed. 

Under  tbe  Statutes  of  the  State  of  Iowa  the 
shares  in  the  national  banks  are  taxable  at  their 
cash  value;  but  tbe  shares  in  tbe  banks  organ- 
ized under  the  state  laws— and  known  as  sav- 
ings banka— are  not  taxable  at  all.  It  is  claimed 
thai^tbis  is  a  discrimination  unfavorable  to  the 
national  banks  and  their  shareholders,  and  re- 
pugnant to  section  5219.  R.  S.  U.  S.,  which 
prohibits  a  State  from  taxing  the  national  bank 
shares  "at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands  of  individ- 
ual dtizens;"  and  also  repugnant  to  the  Four- 
teenth Amendment,  which  declares  that  theState 
shall  not  deny  to  any  person  "the  equal  protec- 
tion of  tbe  law."  .»      v. 

The  plaintifP  appeared  before  the  Board  of 
Rjualfaation  of  Taxes  and  asked  that  the  taxes 
assessed  under  said  statutes  be  canceled,  and 
that  the  bank  be  taxed  upon  its  capital  (less  its 
bonds  and  other  nontaxables,  and  less  its  real 
estate,  which  is  speciflcaUy  taxed),  the  aame  as 
said  MTinn  banks  are  by  the  statutes  taxable. 
The  Board  of  Equalization  refused  to  do  this, 
and  on  appeal,  tne  circuit  court,  and  the  su- 
preme court,  sustained  the  Board  in  its  action. 

Mecan.  A.  J.  Himehl  and  W«  T.  Dit- 
toes for  plaintiff  in  error: 

To  tax  a  bank  upon  its  capital  is  different 
from  and  lesa  onerous  than  taxing  it  upon  its 
shares. 

Van  AUen  v.  Aeeestore,  70  U.  8.  8  Wall.  581 
aS:  7SS^\  Hubbard  t.  Supervieon,  28  Iowa,  188; 
BfOard  ▼.  State,  65  Ala.  628. 

Section  5219  protects  the  national  banks,  not 
only  against  discriminative  rates  of  assessment, 
but  also  against  discriminative  methods  and 
rules  of  assessment,  and  of  viUuation. 

FiBople  V.  Weaver,  100  U.  S.  545-6  (25: 707); 

BeUon  v.  Comnwrdal  Nat.  Batik,  101  U.  S. 
148  (25: 901). 

Under  section  5219,  R.  S.  U.  8.,  the  Stote 
cannot  tax  national  bank  shares  at  a  greater 
rate  than  is  assessed  upon  "other  moneyed  cap- 
ital in  the  hands  of  individuals,"  and  shares  in 
the  incorporated  state  hanks  are  such  "other 
moneyed  capital" 

E^pbum Y.  School Direetori,WV.  8. 28 WaU. 
484  (28: 112). 

They  are  also  the  "like  property  simihu-ly 
Invested,"  referred  to  in  Adame  y.  NaetmOe,  w 
U.  8. 22  (24: 870),  quoting  and  construing  the 
very  words  of  section  5219. 

n  Uie  national  bank  share  Is  taxed  higher 
than  the  state  bank  share,  then  Uie  tax  on  the 
former  should  be  reduced  to  Uie  amount  of  the 
tax  on  the  latter^  i 

12SU.S. 


Oity  Nat,  Bank  v.  Paducah,  5  Cent  L.  J. 
847;  S.  C.  Thomp.  Nat.  fik  Gas.  800. 

The  national  bank  shares  are  entitled  to  all 
the  benefits  enjoyed  by  the  state  bank  shares. 

JPdllard  V.  /^te,  65  Ala.  628;  MiUer  v.  BeO- 
bran,  58  Gal.  183;  Lqflin  ▼.  OitizemNat,  Bank, 
85  Ind.  841. 

"  As  long  as  they  (national  banks)  are  allowed 
to  stand  on  tbe  same  footing  with  the  citi- 
zen and  similar  state  institutions  in  the  matter 
of  taxation,  they  have  no  right  to  complain." 

Boyer'e  App.  Pitts.  L.  J.  N.  S.  XTV,  429. 

Gonsequenuy  when  the  state  bank  share  ifi, 
hv  statute,  exempted  from  taxation,  the  holder 
01  the  national  bank  share  can  claim  exemption 
for  his. 

As  his  tax  is  not  void,  but  only  voidable,  he 
must  appear  before  the  Board  of  Equalization, 
otherwise  he  has  do  redress. 

Supervison  v.  Stanley,  105  U.  8.  805  (26: 
1044). 

The  shares  in  these  Iowa  savings  banks  are 
precisely  similar  to  the  shares  in  the  national 
banks. 

These  (alleged)  savings  banks  are  such  only 
in  name;  they  are  full  fledged  banks  of  discount 
and  deposit;  formidable  rivals  of  the  national 
banks,  and  transact  a  very  heavy  business. 
The  two  savings  banks  in  Qavenport  have  over 
$8,200,000  deposits,  bein^  nearly  $2,000,000 
more  Uian  all  the  three  nauonai  banks  together 
in  said  dtv.  According  to  section  9,  chapter 
60,  Acts  15th  General  Assembly  (McGlain's 
Annotated  Statutes,  pp.  311  et  eeq.),  these  sav- 
ings banks  "may  discount,  purchase,  sell,  and 
make  loans  upon  commercial  paper,  notes,  bills 
of  exchange,  drafts,  or  any  other  personal  or 
public  security."  By  sections  20, 21,  they  have 
the  monopoly^  no  one  else  can  advertise  as  a 
savinffs  bank. 

This  is  evidently  meant  to  be  the  general  law, 
for  section  81  allows  any  other  bank  to  reincor- 
porate as  a  savings  bank  by  simply  filing  adeo* 
laration  to  that  effect 

A  savings  bank  cannot  claim  to  be  a  charita* 
ble  instituaon. 

Sheren  v.  MendenhaU,  28  Minn;  92. 

In  construing  said  section  5219,  it  has  been 
held  that  national  bank  shares  can  be  taxed  al- 
though other  dissimilar  moneyed  capital  is  ex* 
empt,  as  for  instance: 

State  and  county  bonds. 

McLaughlin  v.  OhadweU,!  Heisk.  (Tenn.)  897. 

Shares  In  insurance  compaoies. 

People  V.  Commieeioneri,  71  (J.  8.  4  Wall 
256  (18: 849). 

Purchase  money,  mortgages,  and  judgments 
—especially  where  taxing  them  would  make 
a  double  taxation. 

Hepburik  V.  School  Directors,  eupra. 

Municipal  bonds. 

Adams  t.  NashviOe,  95  U.  S.  19  (24: 869). 

And  national  bank  shares  can  be  taxed  when 
state  bonk  shares  are  not,  provided,  that  the 
state  by  contract,  made  prior  to  the  Act  of  Gon- 
ffress,  did  disable  itself  from  taxing  tbe  state 
Dank  shares. 

Licnberger  v.  Bouse,  76  U.  8.  9  Wall.  47S 
(19: 724);  Bichmaiid  v.  Scott,  48  Ind.  571. 

But  in  all  the  cases  in  which  tbe  question  was 
raised,  under  said  section  5219,  whether  na 
tional  bank  shares  can  be  taxed  differently  f  roib 
"other  (similar)  moneyed  capital," — viz.,  state 
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bank  shareft, — ^It  has  been  held,  without  excep- 
tion, Uiat  the  naticmal  hank  shares  are  (under 
laid  section  5219),  entitled  to  all  the  priyileges 
enjoyed  by  the  shares  in  the  state  banks. 

See  City  Nat,  Bank  t.  Padueah,  5  Cent  L. 
J.  847;  8.  C.  Thomp.  Nat.  Bank  Oas.  800; 
P^lard  ▼.  State,  65  Ala.  628;  Miller  v.  Heil- 
bron,  58  Cal.  133;  Loflin  v.  CitizenB  Nat,  Bank, 
85  Ind.  341. 

The  Fourteenth  Amendment  prohibits  dis- 
criminative taxation,  unless  discrimination  is 
necessary,  owing  to  the  different  natures  of  the 
tazables. 

San  Mateo  County  v.  Southern  Pac,  B.  Co, 
13  Fed.  Rep.  722;  Santa  Clara  County  v. 
Southern  Pac,  B,  Co,  18  Fed.  Rep.  385. 

Messrs,  L.  M.  Fisher,  C.  A.  Ficke,  and 
E.  E.  Cook*  for  defendants  in  error: 

By  the  laws  of  Iowa,  all  real  and  personal 
property  not  exempted  from  taxation  by  sec- 
tions 797,  798  and  800,  Code  of  Iowa,  is  liable 
to  taxation. 

Code  of  Iowa.  §  801. 

The  only  forms  of  moneyed  capital  exempted 
by  the  sections  referred  to  are  the  moneys  and 
credits  of  public  corporations  and  of  scientific, 
literary,  benevolent  and  reli^ous  institutions, 
and  societies  devoted  exclusively  to  their  sup- 
port 

Id.  §  797. 

There  is  no  federal  question  involved  in  this 
case  and  the  writ  of  error  must  be  dismissed. 

Austin  V.  Aldermen,  74  U.  8.  7  WalL  694 
(19: 224). 

Are  savings  bank  shares  taxable? 

Savings  bonks  are  corporations. 

15  Gen.  Assem.  chap.  60,  §  1 ;  McClain's  Code, 
p.  811. 

"  The  stock  of  corporations  and  companies 
shall  be  asse^ed  at  their  cash  value." 

Code  of  Iowa,  §818. 

Moreover,  taxation  Ib  the  rule  and  exemption 
the  exception,  in  considering  the  liability  of 
property  to  taxation.  Statutes  are  construed 
strictiy  against  exemption. 

HenkU  v.  Keota,  68  Iowa,  884;  Dacenport 
Water  Co,  v.  Davenport,  64  Iowa,  55. 

There  is  no  statute  of  Iowa  exempting  the 
shares  of  savings  banks  from  taxation.  The  ex- 
emption is  only  claimed  by  plaintiff  from  the 
following  provision  of  the  savings  bank  law: 

15th  €ten.  Assem.  chap.  60,  g  28,  McClain's 
Code,  p  819;  Cooky.  Burlington,  59 Iowa,  251. 

"  Nothing  (against  the  power  of  taxation)  is 
to  be  taken  bv  inference  or  presumption." 
"  Where  a  doubt  arises  as  to  the  existence  of 
restrictions,  it  must  be  decided  in  favor  of  the 
State." 

Bank  of  Commerce  v.  Tennessee,  104  U.  S. 
498  (26: 810). 

The  capital  stock  and  the  shares  may  both  be 
taxed  and  it  is  not  double  taxation. 

Farrinffton  v.  Tennessee,  95  U.  8.  687  (24: 
560);  Eoge  v.  Bicfimand  d  D.  B.  B.  Co,  99  U. 
8.  848  (25:  803). 

If  savings  bank  shares  are  nontaxable,  is 
there  a  substantial  discrimination  against  na- 
tional bank  shares? 

U,  S,  V.  UnionPac,  B.  B,Co,  91  U.  8.  72(28: 
224);  Lionberger  v.  Bouse,  76  U.  8.  9  WaU.  468 
(19: 721);  Mei'cantile  Nat,  Bank  v.  New  York, 
121 U.  8. 138  (30: 895);  Davenport  Nat.  Bank  v. 
Board  of  Equalization,  64  Iowa,  144. 


It  is  not  absolute  equality  that  is  contem- 
plated by  the  Act  of  Congress.  A  rule  which 
rests  upon  the  ground  that  exact  uniformity  or 
equality  of  taxation  cannot  in  the  nature  of 
things,  be  expected  or  attained  under  any  sys- 
tem. 

Boyer  ▼.  Boyer,  118  U.  8.  701  ^:  1092); 
Board  of  Oomrs,  v.  Elsion,  82  Ind.  S?7;  Cham- 
paign County  Batik  v.  Smith,  7  Ohio  St  42; 
People  V.  Home  Ins,  Co.  29  CaL  533;  People  ▼. 
Commissioners,  71  U.  8.  4  WalL  244  (18:844X 

The  method  of  taxing  trust  companies  does 
not  operate  to  tax  national  bajik^shares  at  a 
greater  rate  than  the  capital  of  trust  companies^ 
notwithstanding  trust  companies  may  deduct 
their  nontaxable  securities. 

Mercantile  Nat,  Bank.  v.  New  York,  supra. 

Has  a  material  portion  of  moneyed  capital 
been  exempted  from  taxation? 

Boyer  v.  Boyer,  113  U.  8.  689  (28: 1089); 
Adams  v  Nashville,  95  U.  8.  19  (24:^9). 

Mr,  Justice  Killer  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Iowa. 

The  question  presented  grows  out  of  the  al- 
legation on  the  part  of  the  Bank,  which  is  a 
national  bank  located  in  Iowa,  that  the  shares 
of  its  stock  are  taxed  at  a  rate  which  is  in  ex- 
cess of  the  taxes  levied  upon  other  moneyed 
capital  of  the  State.  The  foundation  of  this 
allegation  is  that  the  statute  of  the  State  on  this 
subject  taxes  savings  banks,  one  of  which  is  in 
the  same  town  with  the  plaintiff,  on  the  amount 
of  its  paid  up  capital,  and  does  not  tax  the 
shares  of  those  banks  held  bv  the  individual 
shareholders.    The  case,  passme  through  the 

E roper  stages  in  the  state  tribunal,  was  £cided 
y  the  supreme  court  against  the  plaintiff. 
The  proposition  of  counsel  seems  to  be,  that 
the  capital  of  savings  banks  can  be  taxed  bj 
the  State  in  no  other  wav  than  by  an  assess- 
ment upon  the  shares  of  that  capital  held  by  in- 
dividuius,  because,  under  the  Act  of  Congress, 
the  capital  of  the  national  banks  can  only  be 
taxed  m  that  way.  It  is  strongly  urged  that  in 
no  other  mode  than  by  taxing  the  stmskholders 
of  each  and  all  the  banks  can  a  perfect  equality 
of  taxation  be  obtained.  The  argument  is  not 
conclusive,  if  the  proposition  were  sound;  for 
the  Act  of  Congress  does  not  require  a  p^ect 
equality  of  taxation  between  state  and  national 
banks,  but  only  that  the  shares  of  the  national 
banks  shall  not  be  taxed  at  a  higher  rate  than 
other  moneyed  capital  in  the  hands  of  individ- 
uals. That  this  does  not  mean  entiro  equality 
is  evident  from  the  fact  that,  if  the  capital  of 
the  national  banks  were  taxed  at  a  much  lower 
rate  than  other  moneyed  capital  in  the  State, 
the  banks  would  have  no  right  to  comphiin. 
and  the  law  in  that  respect  would  not  violate 
the  provisions  of  the  Act  of  Congress  for  the 
protection  of  nationiti  banks. 

It  has  never  been  held  by  this  court  that  the 
States  should  abandon  systems  of  taxation  of 
tiieir  own  banks,  or  of  monev  in  the  hands 
of  their  other  corporations,  which  they  may 
think  the  most  wise  and  efficient  modes  of 
taxing  their  own  corporate  organizations,  in 
order  to  make  that  taxation  conform  to  the 

rtem  of  taxing  the  national  banks  upon  the 
res  of  their  stock  in  the  hands  of  their 
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owDBS.  Au  bwt  hu  am  tMsn  held  to  be  ne- 
eeMUTiBtlutUM  iritem  of  itatetUBtlon  of  It* 
own  otisena,  of  Ua  own  buika,  uid  of  Its  own 
ooipantioiia  ihaU  not  work  «  diacrfmliutlon 
Dii&*onble  to  tbe  bolden  of  the  ■buret  of  the 
national  IwiikB.  Nor  does  the  Act  of  Coagreaa 
raqolie  anything  more  than  this;  neither  lU 
langna^  nor  Its  purpoae  can  .be  oonstraed  to  go 
anyfanber.  WttUn  these  Umiu,  the  manner 
of  anoaing  and  collecUw  all  taxes  isy  the 
Statca  is  uncontrolled  bj  the  Act  of  Congrets. 
In  the  case  betofe  us  the  same  late  per  cent  la 
asMased  upon  the  capital  of  the  savings  hanks 
SI  up<m  the  ihaies  of  the  national  banks.  It 
does  Dot  aattsfactoiily  appear  from  anything 
found  in  this  record  thai  tbls  tax  upon  the 
moneyed  capital  of  the  savings  banks  is  not  as 
rss]  gnat  as  that  upon  the  sharefl  of  stock  In  ihe  na^ 
lioual  banks.  It  is  notaneceesair  noraproba- 
Ue  inference  (n>m  anything  In  this  —  -  * 
taxation  that  it  should  be  to,  and 


tbe  national  banks  upon  the  face  of  the  statute, 
nor  any  aridenoe  it  given  of  tbe  inteoUon  of 
the  Legislatuie  to  mske  such  a  discrlndna^on, 
nor  any  proof  that  it  works  an  actual  and  mate- 
rial discrimination.  It  la  not  a  case  forthis  court 
to  hold  the  statute  unconstltutianal. 
The  whole  subject  has  been  recentlv  coi 

«fed  by  tbls  court  in  tbe  caae  of  Mtrea _ 

AnUiT.  AuTbrk.  121U.8.188[80:eB0].  In 
that  opinion  it  waa  held  that,  while  the  deuodts 
In  the  lavinga  banks  of  New  York  constituted 
moneyed  capital  in  the  handa  of  indlTlduals, 
yet  it  was  clear  that  they  were  not  within  the 
meaning  ot  the  Act  of  Conmaa  in  tucb  a  sense 
aa  to  require  that  beouae  tiiey  were  exempted 
ftom  taxation  tbe  abates  of  stock  in  oatloQal 
banks  most  also  be  exempted.  The  reaum 
given  fortbia  it  that  tbe  institutions  generally 
established  under  that  name  are  (utnided  for 
tbe  depoaile  of  the  smalt  iBTisgB  and  accumu- 
lations of  tbe  industrious  and  thrif^;  that  to 
[vomote  their  growth  and  progrest  It  the  ob- 
vious interest  and  manifest  policy  of  the  Stale; 


LORENZO  BULL  m  ai.  Fffi.  *»  Brr., 
FIRST  NATIONAL  BANE  OF  KASBON     [lOBl 
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togs  banks  (MT  Iowa  are  based  upon  priodplee 
similar  to  thoae  of  New  York  which  were  Uie 
Bubiect  of  the  opinioo  In  Tlu  MereantOa  Bank 
T.  A«t0  York,  for  while  in  that  case  tbe  savtaigs 
banks  were  exempt  from  taxation,  the  Iowa 
Statule  impoaes  a  tax  upon  them  equal  to  that 
faupoaed  npon  the  shares  of  tbe  national  banks. 
Tbe  whole  subject  it  so  fully  rerlewcd  and  re- 
considered in  uat  opinion,  delivered  lets  than 
a  year  ago,  tliat  it  wonld  be  but  a  Dselees  repe- 
tlUoD  to  go  farther  Into  the  queetion. 
Tht  judgmerU  tf  Uu  8ui>rmi4  OavrtoJ  1<^m 


Dhorve  tha  diawer  or  ladotser  or  ti 
cbeok  1b  not  due  onto  It  la  demanded, 
i.  DnUlsooh  demand,  tbe  purctaater  t 
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Reported  below,  U  Fed.  Rep.  81& 

Statement  by  Mr.  JvtHet  rieldt 

This  case  cornea  before  Ihit  court  on  a  cef- 
tiflcate  oi  divlBian  of  opinion  between  tbe  dr> 
cult  and  district  Judges  holding  the  Circuit 
Court  of  tbe  United  Btatet  for  tbe  Dittrict  of 
Minnesota.  The  action  was  upon  two  drafts^ 
or  Mils  of  exidiange  tat  tb^  are  termed  in  the 
recordV,  each  for  |500,  drawn  by  tbe  Firtt  Na- 
tional Bank  of  Kasson  in  Minnesota  upon  the 
Nfaith  National  Bank  in  New  York  a^,  and 
p^able  to  the  order  ot  A  La  Due,  of  which 
tbe  following  are  copies: 

"The  First  National  Bank. 
>'  9600.  Easson,  Waa..  Oct  10,  I8B1. 

"Pay  to  the  order  of  Mr.  A  La  Due  flvehuB 
dred  dollais  In  current  funds. 

"  No.  189M.    E.  E.  Faibchild,  CsaUer. 
"  To  Ninth  National  Bank,  New  York  Ci^. 

"  Indorsed:  Pay  to  the  order  of  M.  Bdiscn, 
Esq.    A  La  Due.    M.  Edison." 
"  Flnt  National  Bank, 
fSOO.  Easson,  Minn.,  Oct.  16, 1881. 

"  Pay  to  the  order  of  Mr.  A  Ia  Due  five 
hundred  dollars  In  current  funds. 

"  No.  18764.     E.  E.  Faibchii.0,  Oashior. 
"  To  Ninth  National  Bank,  New  York  City, 

"Indorsed:  Pay  to  the  order  of  M.  Edison, 
Esq.    A  La  Due.    M.  Edison." 

The  dnfta  or  bills  of  exchange  were  Imme- 
diately after  their  execution  transferred  by  In- 
dorsement of  tbe  payee  to  one  M.  Edison,  at 
EaaMin,  Minnesota.  Edison  was  at  the  time 
largely  Indebted,  and  on  the  following  day  he 
absconded  frcmi  Easson,  carrying  the  drafta 
7  »7 
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with  him.  These  drafts  he  retained  in  his  pos- 
sessicm  until  March  24,  1882,  when,  at  Quincy, 
hi  Illinois,  he  sold  and  indorsed  them  for  a 
valuable  consideration  to  the  plaintiffs,  who 
had  no  notice  of  any  set-off  to  tbem.  The 
plaintiffs  then  forwarded  them  to  New  York 
City,  where,  on  the  27th  of  March,  they  were 
presented  for  payment  to  the  drawee,  the  Ninth 
National  Bank  of  New  York;  and  payment  was 
refused  by  it  The  drafts  were  then  protested 
for  nonpayment,  and  notice  thereof  given  to  the 
drawer  and  indorsers. 

In  the  meantime  the  First  National  Bank  of 
Elasson,  the  drawer  of  the  drafts,  had  become 
the  owner  of  certain  demands  against  Edison, 
which,  under  the  Statute  of  Minnesota,  could 
be  legally  set  off  against  its  liability  on  the 
drafts  in  the  hands  of  Edisoii,  and  also  in  the 
hands  of  the  plaintiffs,  unless  they  were  pro- 
tected against  such  set-off  as  innocent  pur- 
diasers  ox  the  paper  before  maturity,  and  with- 
out notice  of  the  set-off.  At  the  time  the  drafts 
were  drawn,  and  at  the  time  of  their  presentation 
for  payment,  the  Ninth  National  Bank  of  New 
York  had  in  its  hands  money  of  the  drawer 
sufficient  to  pay  them. 

The  action  was  tried  by  the  court  without  the 
intervention  of  a  jury  l^  stipulation  of  parties, 
and  the  facts  stated  above  are  embodied  in  its 
findinfis.  Upon  these  facts  the  following  ques- 
tion oflaw  arose;  viz..  Whether  the  said  drafts, 
or  bills  of  exchange,  were  to  be  regarded  as 
overdue  and  dishonored  paper  at  the  time  they 
were  presented  by  the  plaintiffs  to  the  drawee 
for  payment  and  payment  refused,  so  as  to  ad- 
mit the  setK)ff . 

Upon  this  question  the  Judges  were  divided 
in  opinion,  and,  upon  motion  of  plaintiffs,  it 
was  certified  to  this  court  for  deosion.  The 
circuit  judge  who  presided  at  the  circuit,  be- 
ing of  opimcm  that  the  question  should  be  an- 
swered in  the  affirmative,  ordered  judgment  for 
the  defendant.  To  review  this  judgment,  upon 
the  certificate  of  division  of  opmion,  the  case  is 
brought  here  on  writ  of  error. 

Mr,  Wm.  McFadon,  for  plaintiffs  in  error: 

A  bank  cashier's  check  of  the  kind  sued  on 
in  this  case  is  not  a  bill  of  exchange  at  all,  but 
is  a  bank  check  and  subject  to  the  laws  gov- 
erning bank  checks. 

Harrison  v.  WHftht,  100  Ind.  616;  Pianten 
Bank  v.  Keesee,  7  Meisk.  (Tenn.)  200;  Pianten 
Bank  v.  Merritt,  Id.  198;  Letter  v.  Given,  8 
Bush,  857;  First  Nat.  Bank  of  Cincinnati  v. 
Coatee,  8  McCTary,0;  Rosenthal  v.Mastin  Bank, 
17  Blatchf.  818;  2  Dan.  Nej.  Inst  §  1567. 

Being  bank  checks,  the  o&awer  ^nk  is  not 
discharged  by  any  length  of  delay  in  present- 
ment, at  least  not  unless  said  drawer  can  show 
actual  loss  or  injury  to  himself  by  reason  of 
such  delay, — ^as  for  example,  by  the  failure  of 
the  drawee  in  the  interval, — and  then  Uie  dis- 
charge would  only  be  pro  tanto, 

Morse,  Banking,  2d  ed.  260,  281;  Merchants 
Bank  v.  State  Sank,  77  U.  S.  10  Wall.  647 
(19:1019);  Robinson  v.  Hatrksford,  9  Ad.  &  E. 
N.  S.  52;  Cogsttell  v.  Rockingham  Ten  Cent 
8av,  Bank,  69  N.  H.  48;  Stewart  v.  Smith,  17 
Ohio  St  85;  Murray  v.  Judah,  6  Cow.  490; 
Little  V.  Phcsnix  Bank,  2  Hill.  425;  2  Dan. 
Neg.  Inst  §  1632. 

A  bank  c^eck  is  never  overdue  and  dishon- 
9H 


ered  until  presentment  thereof  has  been  made 
to  the  drawee  for  payment,  and  payment  there- 
of been  refused  by  the  drawee. 

Jlerehantt  Bank  v.  State  Bank,  supra; 
8to»v.  Prom.  N.  8d  ed.  §  491;  Lester  v.  Giten^ 
8  BuHh,  860;  Morse,  Bankhi^,  2d  ed.  283;  Chitr 
ty,  Bills,  7th  Am.  ed.  822;  Murray  v.  Judah, 
6  Cow.  489;  Strong  v.  King,  85  Dl.  la 

The  instrument  as  to  the  drawer  is  not  due 
for  set-off  until  such  presentation  shall  have 
been  fint  made. 

McOough  V.  Jamison,  107  Pa.  842;  Shuts  ▼. 
Padfie  Nat.  Bank,  186  Mass.  488;  Munger  ▼. 
Albany  City  Nat.  Bank,  85  N.  Y.  580;  Bellows 
FaUs  Bank  v.  Rutland  County  Bank,  40  Vt 
877. 

The  doctrine  of  presentation  of  a  check  to 
the  drawee  within  a  reasonable  time  is  oq3 
governing  between  indorserand  indorsee  wheo 
the  question  is  as  to  the  liabilitv  of  the  in- 
dorsee: but  as  between  the  holder  of  such 
check  and  the  drawer,  this  doctrine  has  no  ap- 
plication where  the  drawee  has  remained  sol- 
vent and  the  drawer  has  lost  nothing  by  the 
delay,  Uie  reason  beins^  that  the  drawer  is 
treated  as  the  principal  debtor. 

Murray  v.  </udaA,and  Little  v.  Phanix  Bank, 
supra;  Morse,  Banking,  260,  281;  Bigelow, 
Buls  &  Notes,  116  and  cases  dted;  Stewart  ▼. 
J^nith,  17  Ohio  St.  86;  2  Dan.  Neg.  Inst 
§1682. 

In  determining  what  is  a  reasonable  time,  re- 
card  will  always  be  had  to  the  character  of  ibe 
uistrument 

Story.  Bills,  §472;  Baytey.  Bills,  6th  ed. 
chap.  7,  §  1,  p.  286;  Chitty,  Bills,  8th  ed.  chap. 
9,  p.  414;  National  Newark  Bkg.  Co.  v.  Second 
Nat.  Bank  of  Brie,  68  Pa.  406;  Nutting  ▼. 
Burked,  48  Mich.  245;  MonteliusY.  Charles,  76 
Dl.  307;  Robinson  v.  Ames,  20  Johns.  162,  153; 
Nichols  V.  Blaekmare,  27  Tex.  586;  Jordan  ▼. 
Wheeler,  20  Tex.  698. 

Dealing  as  we  are  with  bank  drafts,  there 
was  no  such  delay  in  presentation  in  this  case 
as  was  unreasonable. 

Laws  V.  Rand,  8  C.  B.  N.  8.  (91 E.  C.  L.)  447; 
Robinson  v.  Hawkrford,  9  Ad.  &  E.  N.  8.  (58 
E.  C.  L.)  51;  MuUick  v.  Radakissen,  28  Eng. 
L.  &Eq.  28; Rothschild Y.  Comey,  9 BKm. &C, 
888;  Sanford  v.  Miekles,  4  Johns.  225;  Story, 
Prom.  N.  g  491;  Stewart  v.  Smith,  17  Ohio 
St  85. 

Bank  drafts  are  not  due  until  presented  to 
the  dra^vee. 

Shute  V.  Pacific  Nat.  Bank,  136  Mass.  487. 

No  construction  should  be  given  to  any  stat- 
utes of  Minnesota,  authorizing  setoffs,  which 
would  impair  the  value  of  bimk  drafts  as  cir- 
culating medium. 

Merduints  Bank  v..  State  Bank,  supra;  Pieo^ 
fries  Bank  of  Wilkesbarre  v.  Legrand,  103  Pa. 
814;  Shute  v.  Pacific  Nat.  Bank,  supra. 

On  a  check  drawn  upon  a  bank  in  which  the 
drawee  has  funds,  the  Statute  of  Limitations 
only  begins  to  nm  from  the  time  of  presenta- 
tion for  payment  to  the  drawee  and  payment 
by  him  refused. 

Wood,  Lim.  ed.  1883,  §  140;  Shute  v.  PadJIm 
Nat.  Bank,  186  Mass.  4^. 

The  drawer  of  a  draft,  by  the  issue  thereof » 
ought  to  be  held  to  be  estopped  from  impairinr, 
by  any  act  of  his  own,  the  value  of  such  daSx 
in  the  hands  of  any  subsequent  holder  thereof. 


1881 


Bull  y.  Eabson  Nat.  Bank. 


105-112 


if(iiMien720  ▼.  Union  Bank  qf  Oeorgetaten,  18 
U.  8.  9  Cranch,  9  (3:689);  Emanu^  v.  Atwood, 
6  Port  (Ala.)  884:  Parsons,  Merc.  Law,  90; 
Qerman  Sao,  JnsL  v.  Adae,  8  Fed.  Rep.  109; 
Firtt  NaL  Bank  of  OineinnaU  ▼.  Coates,  8 
Fed.  Rep.  540;  2  Dao.  Keff.  Inst  §  1648;  Bob- 
€rt8  y.  Carbin,  26  Iowa,  827. 

The  words  "  current  funds  "  are  equivalent 
to  current  money  and  do  not  destroy  the  ne- 
gotiability of  the  instrument. 

Laird  ▼.  StaU,  61  Md.  809;  Klauber  v.  Big- 
gerUaf,  47  Wis.  560,  overruling  Piatt  v.  Sauk 
County  Bank,  17  Wis.  226;  How  v.  Hartneu, 
11  Ohio  St.  449:  1  Dan.  Neg.  Inst,  g  56,  and 
manj^  cases  dted. 

Jtfr.  GhArles  C.  Willson*  for  defendants 
in  error: 

An  instrument  to  be  a  bill  of  exchange  must 
be  payable  in  money,  in  such  coin  or  national 
cuireocy  as  is  by  law  a  legal  tender  in  the  pay- 
ment of  debts. 

Not  being  payable  in  money  but  in  current 
funds  tbej  were  not  bills  of  exchange,  and  the 
drcoii  court  had  not  jurisdiction  of  this  action. 

Bt  PixrU  Imeson,  2  Rose,  225;  Byles,  Bills, 
92;  Binns  v.  Lowry,  89  U.  S.  14  Pet  298 
(10:462);  Fry  v.  Bouiseau,  8  McLean,  106; 
Ba§brook  v.  Palmer,  2  McLean,  10;  Jone$  v. 
FaUi,  4  Mass.  245;  Texas  Land  d  Cattle  Co.  v. 
CarroU,  68  Tex.  48;  Haddock  v.  Woodi,  46 
lowm,  496;  Oontcell  v.  Pumphrey,  9  Ind.  186; 
Undt^  ▼.  McClelland,  18  Wis.  482;  McCor- 
mick  ▼.  TVotter,  10  Berg.  &  R.  94;  LiUU  v. 
Phcenu!  Bank,  2  Hill,  425;  Piatt  v.  Sauk 
Qmnty  Bank,  17  Wis.  226;  1  Dan.  Neg.  Inst. 
§§55-58. 

The  rule  that  a  party  taking  an  overdue  bill 
or  note  takes  it  subject  to  the  equities  to  which 
the  transferrer  is  subject  does  not  extend  so  far, 
in  the  absence  of  statute,  as  to  admit  set-ofPs 
which  might  be  available  against  the  trans- 
ferrer. 

BwrauffhY.Mou,  10  Bam.  &  C.  559;  White- 
head V.  Walker,  10  Mees.  &  W.  696;  Quids  v. 
Harrison,  28  Eng.  L.  &  E.  524;  2  Dan  Neg. 
Inst  g§  1485>1437. 

In  Minnesota,  in  an  action  arising  on  con- 
tzact,  defendant  may  set  off  any  other  cause  of 
acticm  arising  also  on  contract  and  existing  at 
the  commencement  of  the  action. 

Minn.  Gen.  Stat  1878,  chap.  66,  §  97;  chap. 
66,  ^  40;  Linn  v.  Bugg,  19  Minn.  181;  Martin 
V.  PiOsbury,  28  Minn.  175;  Dan.  Neg.  Inst 
§  1437;  Bond  v.  Fitspatriek,  4  Gray,  89,  92. 

The  federal  circuit  courts  follow  the  rule  as 
established  in  the  State  where  the  action  is 
hfought 

Partridge  v.  PfumUx  Mut  Ins.  Co,  82  U.  S. 
15  Wall.  573-580  (21:  229.  280). 

The  Federal  Circuit  Court  for  the  District  of 
Minnesota  held  that  the  bank  had  the  right  to 
make  the  set-off  when  sued  upon  these  drafts. 

BuU  V.  FirH  Nat,  Bank  of  Kasson,  14  Fed. 
Rep.  612. 

The  Supreme  Court  of  Minnesota  also  held, 
in  a  suit  upon  another  of  this  series  of  drafts, 
that  the  set-off  must  be  allowed. 

La  Due  ▼.  First  Nat.  Bank  of  Kasson,  81 
Minn.  38. 

The  draft  is  not  past  due  until  a  reasonable 
time  has  elapsed  in  which  to  present  it  for  pay- 
ment in  the  due  course  of  business. 

Minn.  Gen.  Stat  1878,  chap.  28,  §  11. 
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In  the  following  caw>s  the  delay  without  a 
statutory  rule  was  hdd  fatal: 

14  days:  WaUh  v.  Dart,  28  Wis  334. 

21  days:  P/icsnix  Ins,  Co.  v.  Gray,  13  Mich. 
191. 

5  months:  Sice  v.  Cunningham,  1  Cow.  397. 

I  year:  Hart  v.  Eastman^  Minn.  74. 

II  days  was  in  time:  National  Newark  Bank- 
ing Co.  V.  Second  Nat.  Bank  of  Erie,  68  Pa. 
404. 

By  their  terms,  these  bills  were  payable  on 
demand,  without  grace. 

1  Dan.  Neg.  Inst.  §  617,  note  6. 

If  the  bills  were  not  presented  in  a  reason- 
able time  for  payment,  so  as  to  charge  the  in- 
dorser,  then  under  the  same  circumstances,  set- 
off against  the  dilatory  holder  can  be  main- 
tained as  against  bis  transferee. 

1  Dan.  Neg.  Inst  §§  611,  617,467,  418,  469. 

These  drafts,  being  payable  on  demand, 
should  have  been  presented  in  a  reasonable 
time.  If  not  so  presented,  they  are  deemed 
overdue. 

Herrick  v.  Woolverton,  41  N.  Y.  581;  1  Dan. 
Nejf.  Inst  §  611. 

The  certificate  of  division  of  opinion  does 
not  slate  or  set  forth  a  Que|^on  of  law,  but  a 
mixed  question  of  both  law  and  fact. 

WiUiamsport  Nat,  Bank  v.  Knapp,  119  U.  8. 
360  (30:  446):  Saunders  v.  Oould,  29  U.  S.  4 
Pet  392  (7:  897);  U,  S,  v.  Bailey,  34  U.  S.  9 
Pet  267(9: 124);  Weethy,  New  England  Mort- 
gage Co.  106  U.  S.  605  (27:  99);  California  A. 
S,  Pamng  Co.  v.  Molitor,  113  U.  S.  609,  615- 
617  (28: 1106,  1109);  WatertilU  v.  Van  Slyke, 
116  U.  S.  699-704  (29: 772,  774). 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court,  as  follows: 

In  the  record,  the  instruments  upon  which 
the  action  \s  brought  are  designated  as  "drafts 
or  bills  of  exchange."  In  a  general  sense,  they 
may  be  thus  designated;  for  they  are  orders  of 
one  party  upon  another  for  the  payment  of 
money,  which  is  the  essential  characteristic  of 
drafts  or  bills  of  exchange.  They  are  also  nego- 
tiable, and  pass  by  delivery,  and  are  within  the 
description  of  instruments  of  that  character  in 
the  Act  of  March  8, 1875,  prescribing  the  juris- 
diction of  Circuit  Clourts  of  the  United  States. 
But,  in  strictness,  they  are  bank  checks.  They 
have  all  the  particulars  in  which  such  instru- 
ments differ  or  may  differ  from  regular  bills  of 
exchange.  They  are  drawn  upon  a  bank  hav- 
ing funds  of  the  drawer  for  their  payment,  and 
they  are  payable  upon  demand,  although  the 
time  of  payment  is  not  designate  in  them.  A 
bill  of  exchange  may  be  so  drawn,  but  it 
usually  states  the  time  of  payment,  and  days  of 
grace  are  allowed  upon  it  There  are  no  day* 
of  grace  upon  checks. 

The  instruments  here  are  also  drawn  in  th& 
briefest  form  possible  in  orders  for  the  payment 
of  money,  which  is  the  usual  characteristic  of 
checks.  A  bill  of  exchange  is  generally  drawD 
with  more  formality,  and  payment  at  sight,  or 
at  a  specified  number  of  days  after  date,  is  re- 
Quested,  and  that  the  amount  be  charged  to  the 
drawer's  account.  When  intended  for  trans- 
mission to  another  State  or  country,  they  are 
usually  drawn  in  duplicate  or  triplicate,  and 
designated  as  first,  second  or  third  of  exchange. 
A  r^ular  bill  of  exchange,  it  is  true,  may  ue 
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In  a  form  similar  to  a  bank  check,  so  that  it 
mhj  sometimes  be  difficult,  from  their  form,  to 
ditttinguish  between  the  two  classes  of  insdii- 
ments.  But  when  the  instrument  is  drawn 
upon  a  bank,  or  a  person  engaged  in  banking 
business,  and  sinmly  directs  the  payment  to  a 
party  named  of  a  specified  sum  of  money, 
which  is  at  the  time  on  deposit  with  the  drawee, 
*«;ithout  designating  a  future  day  of  pajrment, 
the  instrument  is  to  oe  treated  as  a  check  rather 
than  as  a  bill  of  exchange,  and  the  liability  of 
-  parties  thereto  is  to  be  determined  accordingly. 
If  the  instniment  designates  a  future  day  fonts 
payment,  it  is,  according  to  the  weight  of  au> 
thorities,  to  be  deemed  a  bill  of  exchange,  when, 
without  such  designation,  it  would  be  treated 
as  a  check.    Bcwen  ▼.  NeweU,  8  N.  Y.  190. 

The  instruments  upon  which  the  action  is 
brought  being  bank  checks,  the  liability  of  the 
parties  is  determinable  by  the  rules  governing 
such  paper.  A  check  implies  a  contract  on  the 
part  of  the  drawer  that  he  has  funds  in  the 
hands  of  the  drawee  for  its  payment  on  presen- 
tation. If  it  is  dishonored  the  drawer  is  en- 
titled to  notice,  but,  unlike  the  drawer  of  a  bill 
of  exchange,  be  is  not  discharged  from  liability 
for  the  want  of  such  notice  unless  he  has  sus- 
tained damage,  or  ft  prejudiced  in  the  assertion 
of  his  rights  by  the  omission.  In  MerdianU* 
Bank  v.  SiaU  Bank,  77  U.  S.  10  WaU.  647, 
[19: 1019],  this  court  said:  "Bank  checks  are 
not  inland  bills  of  exchange,  but  have  many  of 
the  properties  of  such  commercial  paper;  and 
i  ^  ^  ^  J  many  of  the  rules  of  the  law  merchant  are  alike 
applicable  to  both.  Each  is  for  a  specific  sum 
payable  in  money.  In  both  cases  there  is  a 
drawer,  a  drawee,  and  a  payee.  Without  ac- 
ceptance, no  action  can  be  maintained  by  the 
holder  upon  either  against  the  drawee.  The 
chief  pohits  of  <Ufference  are  that  a  check  is 
always  drawn  on  a  bank  or  banker.  No  davs 
of  grace  are  allowed.  The  drawer  is  not  dis- 
charged by  the  laches  of  the  holder  in  present- 
ment for  payment,  unless  he  can  show  that  he 
has  sustained  some  injury  by  the  default  It  is 
not  due  until,  payment  is  demanded,  and  the 
Statute  of  Limitations  runs  only  from  that  time. 
It  is  by  its  face  the  appropriation  of  so  much 
money  of  the  drawer  in  the  hands  of  the  drawee 
to  the  payment  of  an  admitted  liability  of  the 
drawer.  It  is  not  necessary  that  the  drawer  of 
a  bill  should  have  funds  in  the  hands  of  the 
drawee.  A  check  in  such  case  would  be  a 
fraud." 

Similar  language  is  used  by  Mr,  Justice  Btory 
with  reference  to  the  time  when  checks  are  to 
be  regarded  as  due.  In  stating  the  differences 
in  point  of  law  between  checks  and  bills  of  ex- 
change, he  refers  to  the  rule  that  a  bill  of  ex- 
change taken  after  the  day  of  payment  subjects 
the  holder  to  all  the  equities  attaching  to  it  in 
the  hands  of  the  party  from  whom  he  receives 
it.  *'But,"  he  aods,  *'this  rule  does  not  apply 
to  a  check,  for  it  Is  not  treated  as  overdue,  al- 
though it  is  taken  l^  the  holder  some  days  after 
its  date,  and  it  is  payable  on  demand.  On  the 
contrary,  the  holder  m  such  a  case  takes  It,  sub- 
ject to  no  equities  of  which  he  has  not,  at  the 
time,  notice;  for  a  check  is  not  treated  as  over- 
due merely  because  it  has  not  been  presented  as 
early  as  it  might  be.  or  as  a  bill  of  exchange  is 
required  to  &,  to  charge  the  drawer,  or  in- 
dorser,  or  transferrer.     One  reason  for  this 
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seems  to  be,  that,  strictly  speaking,  a  check  la 
not  due  until  it  is  demanded."  From.  Notes, 
%  491.  See  also  B0  Broten,  2  Story,  502,  518. 
Accepting  these  citations  as  correctly  stating 
the  law,  the  question  presented  for  our  decision 
is  readily  answered.  The  drawer  was  in  no 
way  injured  or  prejudiced  in  his  rights  by  the 
delay  of  Edison  to  present  the  checks.  The 
funos  against  which  they  were  drawn  remained 
undisturbed  in  the  hands  of  the  drawee,  and 
therefore,  the  drawer  had  no  cause  of  oom- 

Slaint  The  instruments  in  suit  were  not  over- 
ue  and  dishonored  when  presented  for  pay- 
ment Until  then  the  plaintiffs,  as  purchasers 
for  a  valuable  consideration  without  notice  of 
any  demand  against  Edison,  in  the  hands  of  the 
drawer,  were  protected  against  its  set-off. 

The  certificate  of  division  of  opinion  pre- 
sents to  us  only  one  question,  and  yet.  to  an- 
swer that  correctly,  we  must  consider  whether 
the  negotiability  of  the  instruments  in  suit  was 
affected  by  the  fact  that  they  were  payable  "in 
current  funds."  Undoubtedly  it  is  the  law 
that,  to  be  negotiable,  a  bill,  promissory  note  or 
check,  must  be  payable  in  money,  or  whatever 
is  current  as  such  by  the  law  of  the  country 
where  the  instrument  is  drawn  or  payable. 
There  are  numerous-cases  where  a  dedguation 
of  the  payment  of  such  instruments  in  notes  of 
particular  banks  or  associations,  or  in  paper  not 
current  as  money,  has  been  held  to  destroy  their 
negotiability.  Irvine  v.  Lowry,  89  U.  S.  14 
Pet  298  ri0:4e21;  Miller  y.  Atuten^tii  U.  S. 
18  How.  218.  228  [14:119,  128].  But  withhi 
a  few  years,  commendng  with  the  first  issue  in 
this  country  of  notes  deoared  to  have  the  qual- 
ity of  legal  tender,  it  has  been  a  common  prac- 
tice of  (fiawers  of  bills  of  exchange  or  checks, 
or  makers  of  promissory  notes,  to  indicate 
whether  the  same  are  to  be  paid  in  gold  or  silver, 
or  in  such  notes;  and  the  term  "current  funds  " 
has  been  used  to  designate  any  of  these,  all  be- 
ing current  and  dedared,  by  positive  enact- 
ment, to  be  legal  tender.  It  was  intended  to 
cover  whatever  was  receivable  and  current  by 
law  as  money,  whether  in  the  form  of  notes  or 
coin.  Thus  construed,  we  do  not  think  the 
negotiability  of  the  paper  in  question  was  im 
paired  by  the  insertion  of  those  words. 

It  follows  from  these  views  that  the  question 
cerdfied  to  us  must  be  answered  in  the  nega- 
tive. The  Judgment  will,  therefore,  be  re- 
versed and  Vt£  cause  remanded,  with  directions 
to  enter  Judgment  for  the  plaintiffs  upon  the 
findings;  and  it  is  so  ordered. 


PARKER    A   WHIPPLE  COMPANY   n 

AL.,  ApptS,, 

V, 

TALE   CLOCK   COMPANY  m  al. 

(See  &  a  Reporter's  ed.  87-104.) 

Reissued  letters  patent-^hen  invalid— question 
for  the  courP-^mended  spedflcalunir-Act  cf 
1870—^nla/rgemeniof  dain^^-^ense-^-ffeneral 
statemenl^veid  patent. 
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L  Betesued  letters  patent  must  be  for  the 
Invention.  _.  .  ..  ^  . 

2.  Where  It  appears  on  a  oompariecm  of  the  two 
Instruments,  as  matter  of  law,  that  the  raisroM 
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It  li  QOi  for  the  same  liiTeotlon  aa  that  em- 
9d  and  aeoured  in  the  oiifrinal  patent,  the  rela- 
■lied  patent  la  invalid,  as  the  oommiaaloner  in 
gnnUDg  a  new  potent  exceeded  his  lurladiotion. 

&  Whether  a  reiaroed  patent  la  for  the  same  in- 
vention as  that  embodied  in  the  original  patentor 
for  a  different  one  la  a  question  for  the  oourt  in  an 
e^iltT  suit,  to  be  determined  as  a  matter  of  con- 
struction, on  a  comparison  of  the  two  instruments, 
aided,  if  neoeasary,  by  the  testimony  of  expert 


4.  The  specUlcation  may  be  amended  so  as  to 
make  It  more  dear  and  distinct;  the  claim  may  be 
raodilled  so  aa  to  make  it  more  conformable  to  the 
exact  riffhts  of  the  patentee;  but  the  invention 
most  be  the  same.  A  patent  cannot  be  amended  so 
aa  to  ooTer  improvements  which  have  come  into 
uae  or  been  invented  by  others  after  its  issue. 

5.  The  last  clause  of  section  58  of  the  Act  of  1870 
rdatea  to  the  matter  of  evidence  alone,  and  cannot 
enlarve  the  power  of  the  commissioner  in  refer- 
ence to  the  invention  for  which  a  reissue  may  be 


ft.  A  patent  cannot  be  reissued  to  enlarge  the 
daim  unless  there  has  been  a  clear  mistake,  inad- 
vertently committed,  in  the  wording  of  the  claim, 
and  the  application  for  a  reissue  is  made  within  a 
naaonabiy  short  period  after  the  original  patent 
wasgranted. 

7.  It  la  a  good  defense  in  a  suit  on  a  reissued 
patent  to  show  that  the  commissioner  exceeded  his 
authorttv  in  granting  it. 

8.  The  statement  in  the  original  specification  of 
the  object  of  an  invention,  in  general  terms,  can- 
not have  the  effect  of  making  the  reissue  one  for 
the  same  invention  as  that  of  the  original,  when 
it  otherwise  would  not  be. 

9.  Hie  Invention  described  in  the  first  e^[ght 
daima  of  the  reiasued  letters  patent  No.  10002, 
granted  March  14, 1882,  to  Arthxir  B.  Hotohklss  for 
improvements  in  clock  movements,  is  different 
from  that  which  was  the  subject  of  the  original 
parent,  and  the  statute  In  regard  to  reissues  forbids 
SDCh  a  radical  transformation  of  the  patent, 

[No,  18.] 

Argued  Oct,  £0,  tS87.    Decided  Oct,  SI,  1887. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut.  Af- 
jfftnettm 

Reported  below,  21  Blatchf.  485. 

The  facta  of  the  case  are  fully  stated  in  the 
opinioii. 

Meeare,  Charles  E.  Mitehell  and  John 
K.  Beaeh,  for  appellants: 

It  is  conceded  that  expanded  daims,  even 
within  the  limits  of  the  original  invention,  are 
void  if  the  application  for  correction  is  unrea- 
sonably delayed. 

Milier  ▼.  Bridffeport  Braee  Co,  104  U.  S.  860 
(26:  788). 

That  a  patent  for  a  process  cannot  be  reis- 
~  into  a  patent  for  a  composition. 

Giant  Powder  Co,  v.  CaXifomia  Potoder 
Worke,  98  U.  8.  126  (25:  77). 

That  a  patent  for  a  machine  cannot  be  reis- 
sued for  a  process  of  operating  that  class  of 
machines. 

Jamee  v.  GampbeO.  104  U.  8.  866  (26:  786); 
Eeaid  v.  Bux,  104  U.  8. 787  (26:  910);  Wing  v. 
Anthony,  106  U.  8. 142  (27: 110). 

That  new  matter  cannot  be  introduced,  such 
as  would  have  the  effect  of  changing  the  in- 
vention. 

Oiant  Ihteder  €h,  v.  Cal\fom$a  Powder 
Worke,  98  U.  8.  126, 188  (26:  77,  81). 

Errors  and  inperfectlons  may  be  corrected, 
and  with  thai  view  the  commissioner  may  al- 
low the  patentee  to  redescribe  his  invention. 

Tucker  v.  Tucker  Mfg,  Co.  10  Off.  Gaz. 
464;  Q%a  ▼.  WdU,  89  U.  S.  22  Wall.  2  (22: 
699);  SegmowTY.  Oebome,  78  U.  8. 11  Wall.  516 
(20:  88);  BanU  ▼.  Ihintz,  106  U.  S.  160  (26: 
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1018):  Corn-planter  Patent,  90  U.  8.  28  Wall 
181  (28:  161);  Herring  v.  Ifeleon,  14  Blatchf. 
298;  Cage  v.  Herring,  107  U.  8.  640  (27:  601); 
MoJUt  V.  Rogers,  106  U.  8. 428  (27:  76). 

Surrenders  are  allowed  in  order  that  what 
was  Imperfect  before  may  be  made  perfect,  and 
in  order  that  what  was  before  ambiguous  may 
be  made  clear  and  certain ;  and,  for  that  purpose, 
the  patentee  may  add  whatever  was  substan- 
tially suggested  or  indicated  in  the  original 
specifications,  drawings,  or  Patent-Office 
model. 

Stevens  v.  Pritchard,  10  Off.  Gaz.  505; 
Christman  v.  Rumsey;  17  Blatchf.  156;  Potter 
Y.Stewart,  18 Blatchf.  562. 

If  the  reissued  patent  does  not,  upon  the  face 
of  the  instrument,  embrace  anything  not  sub- 
stantially described,  suggested,  or  indicated  in 
the  specifications,  drawing,  or  model  of  the 
original,  the  defense  that  the  reissued  patent  la 
not  for  the  same  invention  as  the  original  must 
be  overruled. 

American  Diamond  Rock  Boring  Go.  v.  Shel- 
don, 17  Blatchf.  218;  TJiomas  v.  Shoe  Machinery 


v.  Boston  Machine  Co.  105  U.  S.  54  (26: 1022); 
ClemenU  v.  Odorless  Exeav.  App.  Co.  109  TJ.  8. 
641  (27: 1060);  McMwrray  v.  Mallory,  111  U. 
B.  97  (28:  865):  Turner  v.  Dover  Stamping  Co, 
Id.  819  (28:  442.  See  also  Mahn  y.  Martoood, 
112  U.  S.  854  (28:  666);  Torrent  d  Arms  Lum^ 
her  Co.  Y.  Rodgers,  Id.  659  (28:  842);  WoUensak 
V.  Rdher,  115  U.  Sv  96  (29:  860):  Eachus  y. 
BroomaU,  Id.  429  (29:  419);  Kerosene  Lamp 
Heater  Co.  v.  Littell,  18  Off.  Gaz.  1009. 

The  validity  of  the  reissue  depends  upon  the 
fact  whether  the  patents  are  for  the  same  in- 
yention,  and  the  identity  of  the  invention  must 
be  determined  by  the  drawings  and  specifi- 
cations construed  together. 

Searls  y.  Worden,  21  Off.  Ghiz.  1956. 

Mr.  C.  R.  Ingersoll,  for  appellees: 

The  specification  of  the  reissued  patent  is  al- 
most entirely  of  new  matter;  and  the  reissued 
patent  is  therefore  void.    There  is  nothing  of 

Eatentablc  novelty  in  the  inventions  claimed 
y  the  first  eight  claims  of  the  reissued  patents 


Mr.  Justice'BlaXehfoid  delivered  the  opin- 
ion ofthe  court: 

Thisis  a  suit  in  equity,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Connecticut,  by  the  Parker  and  Whipple 
Company,  a  corporation  of  Connecticut,  and 
Arthur  E.  Hotchkiss,  against  the  Yale  Clock 
Company,  a  corporation  of  Connecticut,  and 
Henry  U.  Shelton,  Frederick  A.  Lane,  and 
Paschal  Converse,  directors  of  the  latter  Com- 
pany. The  suit  is  founded  on  reissued  letters 
patent  No.  10062.  granted  March  14,  1882.  to 
Arthur  E.  Hotchkiss,  for  improvements  in 
clock  movements,  on  an  application  for  a  re- 
issue filed  July  19, 1881,  the  ordinal  patent.  Na 
221810,  having  been  granted  to  Hotchkiss, 
November  4, 1870,  on  an  application  filed  July 
29,1879,  and  a  prior  reissue.  No.  9656,  having 
been  granted  April  12, 1881. 

The  circuit  court  dismissed  the  bill,  upon  the 
ground  that  the  inyention  described  in  the  first 
eight  claims  of   the  reissue,  which  are   the 
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In  a  form  similar  to  a  bank  check,  so  that  it 
mhj  sometimes  be  difficult,  from  their  form,  to 
distinguish  between  the  two  classes  of  instru- 
ments. But  when  the  instrument  is  drawn 
upon  a  bfiUDk,  or  a  person  engaged  in  banking 
business,  and  sinmly  directs  tne  payment  to  a 
party  named  of  a  specified  sum  of  money, 
which  is  at  the  time  on  deposit  with  the  drawee, 
without  designating  a  future  day  of  pajrment, 
the  instrument  is  to  be  treated  as  a  check  rather 
than  as  a  bill  of  exchange,  and  the  liability  of 
parties  thereto  is  to  be  determined  accordingly. 
If  the  instniment  designates  a  future  day  for  its 
payment,  it  is,  according  to  the  weight  of  au> 
thorities,  to  be  deemed  a  bill  of  exchange,  when, 
without  such  designation,  it  would  be  treated 
as  a  check.    Bcwen  ▼.  NeweU,  8  N.  T.  190. 

The  instruments  upon  which  the  action  is 
brought  being  bank  checks,  the  liability  of  the 
parties  is  determinable  by  the  rules  governing 
such  paper.  A  check  implies  a  contract  on  the 
part  of  the  drawer  that  he  has  funds  in  the 
iiands  of  the  drawee  for  its  payment  on  presen- 
tation. If  it  is  dishonored  the  drawer  is  en- 
titled to  notice,  but,  unlike  the  drawer  of  a  bill 
of  exchange,  he  is  not  discharged  from  liability 
for  the  want  of  such  notice  unless  he  has  sus- 
tained damage,  or  lb  prejudiced  in  the  assertion 
of  his  rights  by  the  omission.  In  Merchant 
Bank  v.  8taU  Bank,  77  U.  S.  10  WaU.  647. 
[19:1019],  this  court  said:  "Bank  checks  are 
not  inland  bills  of  exchange,  but  have  many  of 
the  properties  of  such  commercial  paper;  and 
i  ^  ^  ^  J  many  of  the  rules  of  the  law  merchant  are  alike 
applicable  to  both.  Each  is  for  a  specific  sum 
payable  in  money.  In  both  cases  there  is  a 
drawer,  a  drawee,  and  a  payee.  Without  ac- 
ceptance, no  action  can  be  maintained  by  the 
holder  upon  either  against  the  drawee.  The 
chief  points  of  <Ufference  are  that  a  check  is 
always  drawn  on  a  bank  or  banker.  No  davs 
of  grace  are  allowed.  The  drawer  is  not  db- 
chaiged  by  the  laches  of  the  holder  in  present- 
ment for  payment,  imless  he  can  show  that  he 
has  sustained  some  injury  by  the  default  It  is 
not  due  until,  payment  is  demanded,  and  the 
Statute  of  Limitations  runs  only  from  that  time. 
It  is  by  its  face  the  appropriation  of  so  much 
money  of  the  drawer  in  the  hands  of  the  drawee 
to  the  payment  of  an  admitted  liability  of  the 
drawer.  It  is  not  necessary  that  the  drawer  of 
a  bill  should  have  funds  in  the  hands  of  the 
drawee.  A  check  in  such  case  would  be  a 
fraud.- 

Similar  language  is  used  by  Mr,  Justice  Story 
with  reference  to  the  time  when  checks  are  to 
be  regarded  as  due.  In  stating  the  differences 
in  point  of  law  between  checks  and  bills  of  ex- 
change, he  refers  to  the  rule  that  a  bill  of  ex- 
change taken  after  the  day  of  payment  subjects 
the  holder  to  all  the  equities  attaching  to  it  in 
the  bands  of  the  party  from  whom  he  receives 
it  ''But,"  he  aods,  "this  rule  does  not  apply 
to  a  check,  for  it  Is  not  treated  as  overdue,  al- 
though it  is  taken  l^  the  holder  some  days  after 
its  date,  and  it  is  payable  on  demand.  On  the 
contrary^  the  holder  in  such  a  case  takes  it,  sub- 
ject to  no  equities  of  which  he  has  not,  at  the 
time,  notice;  for  a  check  is  not  treated  as  over- 
due merely  because  it  has  not  been  presented  as 
early  as  it  might  be,  or  as  a  biU  of  exchange  is 
required  to  be,  to  charge  the  drawer,  or  in- 
dorser,  or  transferrer.     One  reason  for  this 
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seems  to  be,  that,  strictly  speaking,  a  check  it 
not  due  imtil  it  is  demanded."  From.  Notes, 
§491.  See  also  B0  Broten,  2  Story,  502,  518. 
Accepting  these  citations  as  corrM^y  stating 
the  law,  the  question  presented  for  our  dedsion 
is  readily  answered.  The  drawer  was  in  no 
way  injured  or  prejudiced  in  his  rights  by  the 
delay  of  Edison  to  present  the  checks.  The  [1 
funds  against  which  they  were  drawn  remained 
undisturbed  in  the  hands  of  the  drawee,  and 
therefore,  the  drawer  had  no  cause  of  oom- 

Slaint  The  instruments  in  suit  were  not  over- 
ue  and  dishonored  when  presented  for  pay- 
ment Until  then  the  plaintifEs,  as  purchasers 
for  a  valuable  consideration  without  notice  of 
any  demand  against  Edison,  in  the  hands  of  the 
drawer,  were  protected  against  its  set-off. 

The  certificate  of  division  of  opinion  pre- 
sents to  us  only  one  question*  and  yet.  to  an- 
swer that  correctly,  we  must  consider  whether 
the  negotiability  of  the  instruments  in  suit  was 
affected  by  the  fact  that  they  were  payable  "in 
current  funds."     Undoubteidly  it  is  the  law 
that,  to  be  negotiable,  a  bill,  promissory  note  or 
check,  must  be  payable  in  money,  or  whatever 
is  current  as  such  by  the  law  of  the  country 
where  the  instrument  is  drawn  or  payable. 
There  are  numerous-cases  where  a  deaguation 
of  the  payment  of  such  instruments  in  notes  of 
particiuar  banks  or  associations,  or  in  paper  not 
current  as  money,  has  been  held  to  destroy  th^ 
negotiability.     Irvine  v.  Lowry,  89  U.  S.  14 
Pet  298  ri0:4e21;  MUlery.  Autten.tH  U.  a 
18  How.  218,  228  [14: 119,  128].     But  within 
a  few  years,  commencing  with  the  first  inue  in 
this  country  of  notes  deoared  to  have  the  qual- 
ity of  legal  tender,  it  has  been  a  common  prac- 
tice of  drawers  of  bills  of  exchange  or  checks^ 
or  makers  of  promissory  notes,  to  indicate 
whether  the  same  are  to  be  paid  in  gold  or  silver, 
or  in  such  notes;  and  the  term  "current  funds  " 
has  been  used  to  designate  any  of  these,  all  be- 
ing current  and  dedared,  by  positive  enact- 
ment, to  be  legal  tender.    It  was  intended  to 
cover  whatever  was  receivable  and  current  by 
law  as  money,  whether  in  the  form  of  notes  or 
coin.     Thus  construed,  we  do  not  think  the 
negotiability  of  the  paper  in  question  was  Im 
paired  by  the  insertion  of  those  words. 

It  follows  from  these  views  that  the  question 
certified  to  us  must  be  answered  in  the  nega- 
tive. The  Judgment  will,  therefore,  be  r&- 
vereed  and  Vte  cause  remanded,  with  directiona 
to  enter  Judgment  for  the  plaintifEB  upon  the 
findings;  and  it  is  so  ordered. 


PARKER    &   WHIPPLE   COMPANY 

AL.,  ApptS., 

V, 

TALE   CLOCK   COMPANY  m  au 

(See  &  a  Kaportert  ed.  87-104.) 

Reissued  letters  patent-^hen  invaUd—gueMtm 
far  the  otmrP-^mended  spedfieoitwi^-^Aet  qf 
ISJO^enUirgemeniqf  ctain^---drfens&— general 
statement—'Wid  paieni. 

L  Keissued  letters  patent  must  be  fbr  the  maom 
invention.  _.  .  ..  ^  . 

2.  Where  it  appears  on  a  oomparison.ot  the  two 
instruments, as  matter  of  law,  that  the  iuhii'II 
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and  in  other  minor  improvements,  as  the  in- 
vention is  liereinafter  more  fnllf  described,  and 
explained  by  reference  to  the  drawings.  In 
accordance  with  this  statement,  the  plaintiffs' 
experts  claimed,  upon  the  trial,  that  the  inven- 
tion consisted  generallj  in  the  division  of  the 
train  into  two  parts,  bj  means  of  a  frame  hav- 
ing three  plates,  the  point  of  division  being  be- 
tween the  centre  wh^  and  the  centre  pinion; 
and.  secondly,  in  the  arrangement,  between  the 
centre  wheel  and  the  escape  wheel,  of  three 
wheels  which  are  driven  b^  the  centre  wheel, 
in  the  circumference  of  a  circle  which  is  con- 
cendic  to  the  centre  arbor,  the  three  wheels 
being  arranged  on  a  semicircle  concentric  to 
the  centre  pinion.  This  general  outline  of 
the  invention  is  stated  with  accuracy  and  com- 
pleteneas  in  eight  claims  of  the  reissue,  four  of 
which  relate  to  the  division  of  the  ti^n  into 
two  parts,  in  a  frame  having  three  plates, 
while  the  other  four  relate  to  the  arrangement 
of  the  three  wheels.  The  10th  and  1 1th  claims 
relate  to  details  which  were  specified  in  the 
original  patent,  but  which  are  not  used  by  the 
defendants.  The  defendants  infringe  the  first 
[92]      eight  chdms.  ir 

"T*be  position  of  the  plaintifls  is  that  vne  in- 
vention of  the  reissue  was  the  invention  of 
Hotchkiss.  and  was  shown  in  the  model  ac- 
companying the  ori^nal  application  for  a  pa- 
lent,  and  that,  therefore,  the  description  in  Uie 
reissue  is  not  to  be  regarded  ss  new  matter,  but 
•8  a  correction  of  a  misstatement  in  the  descrip- 
tion contained  in  the  orig^inal  specification. 

"The  defendants,  making  no  point  in  regard 
Co  laches  in  applying  for  a  correction  of  the 
original  patent,  deny  the  plaintiffs'  premise  and 
conclusion.  "They  deny  the  premise,  because 
they  say  that  the  original  description  limited 
the  invention  to  that  class  of  timekeepers  in 
which  a  fixed  annular  rack  or  internally  toothed 
wheel  is  employed  to  aid  a  spring-barrel  in  ro- 
tating the  train  of  wheels,  and  that  this  con- 
•truftion  only  was  shown  in  the  model,  and 
that  the  importance  of  the  Lane  invention  cou- 
nted in  the  abandonment  of  the  'planet  wheel' 
and  the  substitution  therefor  of  the  ordinary 
mainspring. 

•*If  the  premise  was  true,  they  deny  the  con- 
clusion, because  it  is  a  fact,  the  truth  of  which 
fa  apparent,  that,  in  the  original  specification 
and  drawings,  the  patentee  gave  no  hint  that  he 
regarded  the  construction  descril)ed  in  anv  one 
of^the  first  eij^ht  claims  of  the  reissue  as  form- 
ing any  material  or  immaterial  part  of  his  in- 
vention." 

On  these  premie- -;,  the  court  said  that  "the 
ei^t  claims  which  are  in  controversy  are  a 
total  abandonment  of  the  principles  which  are 
•tated  in  the  original  patent  to  be  those  of  the 
invention,  and  are  an  introduction  into  the  re- 
issue of  a  subject  matter  which  has  no  relation 
to  the  original  patent,  except  that  each  patent 
relates  to  clocks." 

The  original  patent  contained  twelve  claims, 
in  these  words: 

"1.  In  combination  with  a  fixed  circular  rack 
and  a  stationary  dock  movement,  a  plate  ro- 
tated by  the  mainspring  and  carrying  a  device 
which  connects  |the  rack  and  movement,  sub- 
stantially as  and  for  the  purpose  set  forth. 

"2.  A  perforated  clock  case  back,  in  combina- 
tion with  a  base  plate  for  the  movement,  said 
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base  plate  being  provided  with  flexible  claws, 
which  may  pass  through  the  perforations  in 
said  clock  cose  back,  substantially  as  and  for 
the  purpose  set  forth. 

"8.  In  combination  with  mainspring  B,  per- 
forated at  b,  the  lateral  attaching  finger  c  on 
flange  C  of  plate  C,said  parts  being  constructed 
and  applied  substantially  as  and  for  Uie  pur- 
pose set  forth. 

"4.  In  combination  with  mainspring  B,  the 
fixed  plate  C  audits  flanges,  C,  forming  a  bar- 
rel for  said  spring,  but  allowing  inspection  of 
the  latter  between  the  flanges  C%  substantially 
as  set  forth. 

"5.  In  combination  with  mainspring  B  and 
flxed  plate  C,  the  rotating  plate  F  and  its  hub 
G,  said  hub  extending  through  plate  C  for  the 
attachment  of  the  spring,  substantially  as  set 
forth. 

"6.  In  combination  with  ratchet  V.  a  verge 
like  automatic  winding  dog  U,  held  in  proper 
position  for  catching  by  the  forwurd  mouon  of 
said  ratchet. 

"7.  In  combination  with  a  pillar  plate,  a  flxed 
circular  rack  having  an  annular  inner  recess  to 
receive  said  plate,  whereby  said  rack  serves 
also  the  purpose  of  attaching  said  plate,  and  the 
said  parts  are  made  to  occupy  the  least  possible 
space. 

"8.  In  combination  with  a  perforated  front 
plate  a  rear  pillar  plate,  having  twisted  tongues 
on  the  ends  of  its  pillars,  whereby  said  plates  and 
pillars  are  clamped  together,  substantially  as 
set  forUi. 

"9.  In  combination  with  a  pendulum  rod  and 
adjustable  pendulum  ball,  a  spring  arranged  to 
force  said  ball  down  against  the  adjusting  nut. 

"10.  In  combination  with  a  pendulum  rod 
and  an  adjustable  pendulum  ball,  a  spring  fit- 
ted into  a  recess  of  said  ball  and  operating  to 
force  the  latter  down  against  the  said  nut. 

"11.  In  combination  with  the  adjusting  nut 
of  a  pendulum,  a  clock  case  bottom,  perforated 
at  A\  and  a  key  having  a  prismatic  recess  fit- 
ting said  nut,  whereby  tne  height  of  the  pendu- 
lum boll  may  be  adjusted  by  the  key  from  the 
outside  of  the  clock  case,  substantially  as  set 
forth. 

"12.  In  combination  with  a  hollow  internally 
threaded  winding  hub.  G,  a  key  having  a  screw 
threaded  portion  for  cn^ging  with  said  hub, 
and  a  prismatically  recessed  portion  for  passing 
through  said  hub  and  engaging  with  the  center 
shaft.^ 

The  reissue  contains  ten  claims,  as  fol- 
lows: 

"1.  In  a  clock  movement  having  a  frame 
consisting  of  three  plates  suitably  connected  to- 
gether, a  train  which  is  divided  mto  two  parts, 
a  front  part  and  a  back  part,  the  front  part  ar- 
ranged between  the  front  and  middle  plates  of 
the  frame,  and  the  back  part  arranged  between 
the  middle  and  back  plates  of  the  frame,  the 
point  of  division  being  between  the  centre 
wheel  and  centre  pinion,  the  said  centre  wheel 
and  centre  pinion  being  arranged  on  the  centre 
arbor  carrying  the  minute  hand,  as  set  forth. 

"2.  In  a  clock  movement  having  a  frame 
consisting  of  three  plates  suitably  connected  to- 
gether, the  middle  plate  of  the  trame,  the  said 
middle  plate  dividing  the  train  into  two  parts 
between  the  centre  wheel  and  centre  pinion,  the 
said  oenire  wheel  and  centre  pinion  being  ar- 
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ranmd  on  the  centre  arbor  carrying  the  miniite 
haiia,  as  set  forth. 

'  "8.  In  a  dock  movement,  a  frame  oonBisting 
of  three  plates  suitably  connected  together,  the 
middle  plate  of  which  divides  the  train  ioto  two 
parts  between  the  centre  wheel  and  centre  i>in- 
ion,  the  said  centre  wheel  and  centre  pinion 
being  arransed  on  the  centre  arbor  canymg  the 
minute  hand,  and  the  frame  having  the  parts  of 
the  divided  train  arranged  between  its  three 
plates,  as  set  forth. 

"  4.  In  a  clock  movement  having  a  frame 
consisting  of  three  plates  suitably  connected  to- 
gether, a  centre  arbor  carrying  the  minute  hand 
and  provided  with  a  centre  wheel  and  centre 
pinion,  the  wheel  arranged  between  the  front 
and  middle  plates  of  the  frame,  and  the  pinion 
arranged  between  the  middle  and  back  plates 
of  the  frame,  as  set  forth. 

"5.  The  improvement  in  a  clock  train,  con- 
sisting of  three  wheels  suitably  fastened  on  ar- 
bors carrying  pinions,  and  arranged  between 
the  escape  wheel  and  its  arbor  canying  a  pin- 
ion, and  the  centre  arbor  carrying  the  centre 
wheel  and  centre  pinion,  as  set  forth. 

"6.  The  improvement  in  a  clock  train,  con- 
sisting of  three  wheels  having  the  same  number 
of  teeth,  and  the  same  diameters,  suitably  fas- 
tened on  arbors,  the  pivots  of  which  are  arranged 
in  the  circumferences  of  circles  concentric  'vnth 
the  centre  arbor,  the  several  arbors  carrying 
pinions  having  the  same  number  of  leaves  ana 
the  same  diameters,  all  the  said  parts  arranged 
between  the  escape  wheel  and  its  arbor  carry- 
ing a  pinion,  and  the  centre  arbor  carrying  the 
centre  wheel  and  centre  pinion,  as  set  form. 
[95]  "7.  The  improvement  in  a  dock  train,  con- 

sisting in  the  arrangement  of  the  pivots  of  the 
escape  wheel  arbor  and  of  the  pivots  of  the 
three  arbors  carrying  the  three  wheels  and  the 
three  pinions  between  the  escape  whed  arbor 
and  the  centre  arbor  carrying  the  centre  whed 
and  centre  pinion,  in  a  semidrde,  as  set  forth. 

"8.  In  a  dock  movement,  the  combination, 
with  a  train  divided  into  two  parts,  a  front  part 
and  a  back  part,  by  the  middle  plate  of  a  frame 
having  three  plates,  the  division  being  made 
between  the  centre  wheel  and  centre  pinion,  the 
said  centre  whed  and  centre  pinion  bdne  ar- 
ranged on  the  centre  arbor  carrying  the  mmute 
hand,  the  escape  whed  being  arranged  in  the 
front  part  of  tne  train  and  near  the  top  of  the 
frame,  and  the  pivots  of  the  front  part  of  the 
train  being  arranged  within  a  semidrde,  of  a 
pendulum  attached  to  an  arbor  near  the  top  of 
the  frame  and  vibrating  in  a  plane  passing  be- 
tween the  front  and  middle  plates  of  the  frame, 
as  set  forth. 

'*9.  In  a  clock  movement  provided  with  a 
circular  rack,  the  circular  disk  F,  rotated  by 
the  mainspring  and  carrying  the  planet  whed 
E  only,  which  connects  the  rack  with  the  cen- 
tre pinion  as  set  forth. 

"10.  In  combination  with  a  pendulum  rod 
provided  with  the  plate  S,  fastened  to  the  rod, 
a  spring  arranged  on  the  rod,  to  hold  the  pen- 
dulum ball  agednst  the  adjusting  nut,  as  set 
forth." 

The  appellants  contend  that  the  first  dght 
claims  of  the  reissue  do  not  speciihr  anv  inven- 
tion which  'is  not  contained  in  the  clock  de- 
scribed in  the  original  patent  and  embodied  in 
the  modd  originally  deposited  in  the  Patent 
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Office,  and  that  the  drawings  of  the  original 
and  of  the  reissued  patent  are  substantially  the 
same.  On  these  premises  it  is  argued  for  the 
appellants,  that  it  is  lawful  to  include  in  the 
dums  of  a  reissue  whatever  is  suggested,  or 
substantially  indicated,  in  the  spedfication» 
modd  or  dnwincs  of  the  original  latent,  if  the 
applicant  was  the  original  and  first  inventor 
thereof,  and  that  sudi  a  reissue  will,  therefor^ 
be  for  the  same  invention  as  that  of  the  originu 
patent. 

Expressions  in  some  opinions  of  this  court, 
wrested  from  their  context  and  interpreted  in  a 
different  sense  from  that  in  which  they  were  ro^i 
used,  are  dted  to  support  these  views ;  but  the  l^^J 
language  of  the  court  on  the  subject  has  stead- 
ily oeen  to  the  contrary,  and,  as  the  question 
arises  so  distinctly  in  this  case,  and  some  mis- 
apprehension exists  in  regard  to  it,  it  seems 
proper  to  discuss  it  with  some  fullness. 

The  first  statutory  provision  for  the  reissue 
of  patents  was  made  oy  the  8d  section  of  the 
Act  of  July  8, 1882,  chap.  162,  4  Stat  at  L. 
659.  It  provided  for  the  reissue  in  certain 
cases  "for  the  same  invention."  This  provision 
of  Uie  Act  of  1882  was  superseded  by  section 
18  of  the  Act  of  July  4, 1886,  chap.  857, 5  Stat 
at  L.  122,  which  provided  "that  whenever  any 
patent  which  has  heretofore  been  granted,  or 
which  shall  hereafter  be  granted,  shall  be  in- 
operative, or  invalid,  by  reason  of  a  defective 
or  insuffldent  desoiption  or  specification, 
or  by  reason  of  the  patentee  claiming  in  his 
specification,  as  his  own  invention,  more 
than  he  had  or  shall  have  a  right  to  claim 
as  new;  if  the  error  has,  or  shall  have,  arisen 
by  inadvertency,  accident,  or  mistake,  and  with- 
out any  fraudulent  or  deceptive  intention,  it 
Shan  be  lawful  for  the  commissioner,  upon  the 
surrender  to  him  of  such  patent,  and  the  pay- 
ment of  the  further  duty  of  fifteen  dollars,  to 
cause  a  new  patent  to  be  issued  to  the  said  in- 
ventor, for  the  same  invention."      CI 

This  provision  of  the  Act  of  1836  was  in  turn 
superseaed  by  section  58  of  the  Act  of  July  8^ 
1870,  chap.  280, 16  Stat,  at  L.  205,  which  pro- 
vided "  that  whenever  any  natent  is  inoperative 
or  invalid,  by  reason  of  a  defective  or  insuffl- 
dent specification,  or  by  reason  of  the  patentee 
claiming  as  his  own  invention  or  discovery 
more  than  he  had  a  right  to  claim  as  new,  if  the 
error  has  arisen  by  inadvertence,  acddent,  or 
mistake,  and  without  any  fraudulent  or  decep- 
tive iotention,  the  commissioner  shall,  on  the 
surrender  of  such  patent  and  Uie  payment  of 
the  duty  required  by  law,  cause  a  new  patent 
for  the  same  invention,  and  in  accordance  with 
the  corrected  specification,  to  be  issued  to  the 
patentee."  This  provision  of  the  Act  of  1870 
was  enacted  in  the  same  langua|;e  in  section 
4916  of  jthe  Revised  Statutes,  and  was  the  pro- 
vision of  law  in  force  when  the  reissue  in  the 
present  case  was  granted. 

It  is  thus  seen  that  in  all  the  statutes  on  the 
subject  of  reissues,  the  only  authority  granted        [97] 
to  the  commissiccer  is  one  to  issue  a  new  patent 
"  for  the  same  invention." 

The  provision  of  the  Statute  of  1886  has  been 
before  this  court  in  numerous  cases.  In  Burr 
V.  Duryee,  68  U.S.  1  Wall.  581 .  577  [17:650. 660], 
at  December  Term,  1868,  this  court,  spaikinc 
by  Mr,  JtuUee  Grier,  aald :  "  The  surrender  of 
valid  patents,  and  the  gianting  of  reissued 
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patmts  tliereon,  with  exiMmded  or  equiTOcal 
di^bnfl^  when  toe  original  was  clearly  neither 
'  faiopeiatiTe  nor  inyalid,'  and  whose  specifica- 
tion is  neither  '  defective  or  insufficient,*  is  a 
greift  ahose  of  the  privilege  granted  bj  the 
ftatatOp  and  productive  of  great  injury  to  the 
public  TUb  privilege  was  not  given  to  the 
patentee  or  his  assignee  in  order  that  the  patent 
may  be  rendered  more  elastic  or  expansive,  and 
therefore  more  '  available'  for  the  suppression 
of  all  other  inventions." 

The  case  of  Sofmaur  v.  (kbame,  78  U.  S.  11 
Wall.  516  [20*.88J,  was  before  this  court  at  De- 
cember Term,  1870.  The  answer  set  up,  as  a 
defense,  that  the  reissued  patents  sued  on  were 
void,  because  not  granted  for  the  same  inven- 
tion as  that  embcSied  in  the  original  patents. 
The  court  overruled  the  defense  on  the  ground 
stated  by  it,  p.  546  [80],  that  tbe  original  pa- 
tents were  not  in  endence  in  the  case.  Not- 
withstanding this,  the  opinion,  delivered  by 
Mr.  JuMtiee  aiHord,  said:  *'  Reissued  letters 
patent  must,  by  tbe  express  words  of  the  sec- 
tion aothorizing  the  same,  be /or  the  same  in- 
vention, and  consequently  where  it  appears  on 
a  comparison  of  the  two  instruments,  as  mat- 
ter of  law,  that  the  reissued  patent  is  not  for 
the  same  invention  as  that  embraced  and  se- 
cured in  the  original  patent,  the  reissued  patent 
is  invalid,  as  that  state  of  facts  shows  tluit  the 
commissioner,  in  granting  the  new  patent,  ex- 
ceeded his  Jurisdiction.  Power  is  unquestion- 
ably conferred  upon  the  commissioner  to  allow 
the  specification  to  be  amended  if  the  patent  is 
inoperative  or  invalid,  and  in  that  event  to  is- 
sue the  patent  in  proper  form;  and  be  may, 
doubtless,  under  that  authority,  allow  the  pat- 
entee to  redescribe  his  invention  and  to  include 
in  the  description  and  claims  of  the  patent  not 
only  what  was  well  described  before,  but  what- 
ever else  was  suggested  or  substantially  indi- 
cated in  the  specification  or  drawings  which 
properly  belonged  to  the  invention  as  actually 
made  and  penected.  Interpolations  of  new 
features,  ingredients,  or  devices,  which  were 
neither  described,  suggested,  nor  indicated  in 
the  original  patent,  or  patent  office  model,  are 
not  allowed,  as  it  is  clear  that  the  commissioner 
has  no  Jurisdiction  to  grant  a  reissue  unless  it 
be  for  the  same  invention  as  that  embodied  in 
the  original  letters  patent,  which  necessarily 
exdudtt  the  right  on  such  an  application  to 
open  the  case  to  ncfw  parol  testimony  and  a  new 
hearing  as  to  the  nature  and  extent  of  the  im- 
provement, except  in  certain  speciid  cases,  as 
provided  by  a  recent  enactoient  not  applicable 
to  the  case  oef ore  the  court  Corrections  may 
be  made  in  the  description,  specification,  or 
claim  where  the  patentee  has  claimed  as  new 
more  than  he  had  a  richt  to  claim,  or  where  the 
description,  specification,  or  claim  is  defective 
or  insufficient,  but  he  cannot  under  such  an  ap- 
pUcstion  make  material  additions  to  the  inven- 
tion which  were  not  described,  suggested,  nor 
snbstantially  indicated  in  the  origimQ  roecifica- 
tions,  drawmgs,  or  patent  office  model.  *  *  * 
Letters  patent  reissued  for  an  invention  sub- 
stantially different  from  that  embodied  in  the 
original  patent  are  void  and  of  no  effect,  as  no 

£8dictK>n  to  grant  such  a  patent  is  conferred 
any  Act  of  Congress  upon  the  commis- 
er,  and  he  possesses  no  power  in  that  behalf 
except  what  the  Acts  of  Congress   confer. 


Whether  a  reissued  patent  is  for  the  same  in- 
vention as  that  embodied  in  the  ori^al  patent, 
or  for  a  different  one,  is  a  question  for  the  court 
in  an  equity  suit  to  be  determined  as  a  matter 
of  construction,  on  a  comparison  of  the  two  in- 
litruments,  aided  or  not  by  the  testimony  of  ex- 
pert witnesses,  as  it  may  or  mav  not  appear  that 
one  or  both  may  contain  tecnnical  terms  or 
terms  of  art  requiring  such  assistance  in  ascer- 
taining the  true  meaning  of  the  language  em- 
ployed." 

tn  these  extracts  from  the  opinion  it  is  seen 
that  the  court  adheres  strictly  to  the  view,  that, 
under  the  statute,  the  comimssioner  has  no  ju- 
risdiction to  grant  a  reissued  patent  for  an  in- 
vention substuitially  different  from  that  em- 
bodied in  the  original  patent,  and  that  a  reissue  [90  J 
sranted  not  in  accordance  with  that  rule  is  void. 
In  what  is  there  said  about  redescribing  the  in- 
vention, and  about  including  in  the  new  de- 
scription and  new  claims  what  was  suggested 
or  indicated  in  the  original  specification,  draw- 
ings or  patent  office  model,  it  is  clearlv  to  be 
understood,  from  the  entire  language,  that  the 
things  so  to  be  included  are  onlv  the  tbingji 
whicn  properly  belonged  to  the  Invention  as 
embodied  in  the  original  patent;  tLU  what 
that  invention  was  Is  to  be  ascertained  by 
consulting  the  original  patent;  and  that, 
while  the  new  description  mav  properly  con-  • 

tain  thlDffs  which  are  indicated  in  the  original 
specification,  drawings  or  patent  office  model 
(tiioujrh  not  sufficient^  described  in  the  original 
specification),  it  does  not  follow  that  what  was 
indicated  in  the  original  specification,  drawings 
or  patent  office  model  is  to  be  considered  as  a 
part  of  the  invention,  unless  the  court  can  see, 
from  a  comparison  of  the  two  patents,  that  the 
ori^nal  patent  embodied,  as  the  invention  in- 
tended to  be  secured  by  it,  what  the  claims  of 
the  rdssue  are  intended  to  cover. 

In  what  was  thus  said  in  Seymour  v.  Osborne 
there  is  no  warrant  for  the  view,  that,  ex  vi  ier- 
mini,  what  was  suggested  or  indicated  in  the 
oridnal  specification,  drawings  or  patent  office 
mc»el  is  to  be  considered  as  a  part  of  the  in- 
vention intended  to  have  been  covered  by  the 
original  patent,  unless  the  court  can  see,  from 
a  comparison  of  the  two  patents,  that  the  in- 
vention which  the  original  patent  was  intended 
to  cover  fairly  embnu^  the  things  thus  sug- 
eosted  or  indicated  in  the  original  specification, 
drawings  or  patent  office  model,  and  unless  the 
originafspeclfication  indicated  that  those  things 
were  embraced  in  the  invention  intended  to 
have  been  secured  by  the  original  patent. 

The  "  recent  enactment"  referred  to  in  Sey' 
mour  V.  Otborne  is  found  in  section  68  of  the 
Act  of  July  8,  1870,  in  these  words:  "But  no 
new  matter  shall  be  introduced  into  the  specifi- 
cation, nor  in  case  of  a  machine  patent  shall 
the  model  or  drawings  be  amended,  except  each 
by  the  other;  but  when  there  is  neither  model 
nor  drawing,  amendments  may  be  made  upon 
proof  satisiactory  to  the  commissioner  that 
such  new  matter  or  amendment  was  a  part  of 
the  original  invention,  and  was  omitted  from  [lOOJ 
the  specification  by  inadvertence,  accident,  or 
mistake,  as  aforesaid."  This  provision  is  now 
found  in  the  same  words,  in  section  4916  of  the 
Revised  Statutes.  The  last  clause  of  it  has  no 
application  to  the  present  case,  and,  therefore, 
its  proper  construction  need  not  be  considered. 
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ranmd  on  the  centre  arbor  carrying  the  miniite 
bana,  as  set  forth. 

'  "8.  In  a  dock  movement,  a  frame  conBisting 
of  three  plates  suitably  connected  together,  the 
middle  plate  of  which  divides  the  tram  into  two 
parts  between  the  centre  wheel  and  centre  i>in- 
ion,  the  said  centre  wheel  and  centre  pinion 
being  arransed  on  the  centre  arbor  carrying  the 
minute  hand,  and  the  frame  having  the  parts  of 
the  divided  train  arranged  between  its  three 
plates,  as  set  forth. 

"  4.  In  a  clock  movement  having  a  frame 
consisting  of  three  plates  suitably  connected  to- 
gether, a  centre  arbor  carrying  the  minute  hand 
and  provided  with  a  centre  wheel  and  centre 
pinion,  the  wheel  arranged  between  the  front 
and  middle  plates  of  the  frame,  and  the  pinion 
arranged  between  the  middle  and  back  plates 
of  the  frame,  as  set  forth. 

"5.  The  improvement  in  a  clock  train,  con- 
sisting of  three  wheels  suitably  fastened  on  ar- 
bors carrying  pinions,  and  arranged  between 
the  escape  wheel  and  its  arbor  canying  a  pin- 
ion, and  the  centre  arbor  carrying  the  centre 
wheel  and  centre  pinion,  as  set  forUi. 

"6.  The  improvement  in  a  clock  train,  oon- 
tisting  of  three  wheels  having  the  same  number 
of  teeth,  and  the  same  diameters,  suitably  fas- 
tened on  arbors,  the  pivots  of  which  are  arranged 
in  the  circumferences  of  circles  concentric  'vnth 
the  centre  arbor,  the  several  arbors  carrying 
pinions  having  the  same  number  of  leaves  ana 
the  same  diameters,  all  the  said  parts  arranged 
between  the  escape  wheel  and  its  arbor  carrv- 
ing  a  pinion,  and  the  centre  arbor  carrying  the 
centre  wheel  and  centre  pinion,  as  set  forUi. 
[05]  "7.  The  improvement  in  a  dock  train,  con- 

sisting in  the  arrangement  of  the  pivots  of  the 
escape  wheel  arbor  and  of  the  pivots  of  the 
three  arbors  carrying  the  three  wheels  and  the 
three  pinions  between  the  escape  whed  arbor 
and  the  centre  arbor  carrying  the  centre  whed 
and  centre  pinion,  in  a  semicirde,  as  set  forth. 

"8.  In  a  dock  movement,  the  combination, 
with  a  train  divided  into  two  parts,  a  front  part 
and  a  back  part,  by  the  middle  plate  of  a  frame 
having  three  plates,  the  division  bein^  made 
between  the  centre  whed  and  centre  pinion,  the 
said  centre  whed  and  centre  pinion  bdng  ar- 
ranged on  the  centre  arbor  carr^ringthemuiute 
hand,  the  escape  whed  being  arranged  in  the 
front  part  of  tne  train  and  near  the  top  of  the 
frame,  and  the  pivots  of  the  front  part  of  the 
train  bdng  arranged  within  a  semicircle,  of  a 
pendulum  attache  to  an  arbor  near  the  top  of 
the  frame  and  vibrating  in  a  plane  passing  be- 
tween the  front  and  middle  plates  of  the  frame, 
as  set  forth. 

'*9.  In  a  dock  movement  provided  with  a 
circular  rack,  the  circular  disk  F,  rotated  by 
the  mainspring  and  carrying  the  planet  whed 
E  only,  which  connects  the  rack  with  the  cen- 
tre pinion  as  set  forth. 

"10.  In  combination  with  a  pendulum  rod 
provided  with  the  plate  8,  fastened  to  the  rod, 
a  spring  arranged  on  the  rod,  to  hold  the  pen- 
dulum ball  against  the  adjusting  nut,  as  set 
forth." 

The  appellants  contend  that  the  first  eight 
claims  of  the  reissue  do  not  speciiV  anv  inven- 
tion which  'is  not  contained  in  the  clock  de- 
scribed in  the  original  patent  and  embodied  in 
the  modd  originally  deposited  in  the  Patent 
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Office,  and  that  the  drawings  of  the  original 
and  of  the  reissued  jiatent  are  substantially  the 
same.  On  these  premises  it  is  argued  for  the 
appdlants,  that  it  is  lawful  to  include  in  the 
chums  of  a  reissue  whatever  is  suggested,  or 
substantially  indicated,  in  the  spedfication» 
modd  or  drawings  of  the  original  patent,  if  the 
applicant  was  the  original  and  first  inventor 
thereof,  and  that  such  a  reissue  wiU,  therefore, 
be  for  the  same  invention  as  that  of  the  originu 
patent 

Expressions  in  some  opinions  of  this  court, 
wrested  from  their  context  and  interpreted  in  a 
different  sense  from  that  in  which  thev  were 
used,  are  dted  to  support  these  views ;  Sut  the 
language  of  the  court  on  the  subject  has  stead- 
ily oeen  to  the  contrary,  and,  as  the  question 
arises  so  distinctly  in  this  case,  and  some  mis- 
apprehension exists  in  regard  to  it,  it  seems 
proper  to  discuss  it  with  some  fullness. 

The  first  statutory  provision  for  the  reissue 
of  patents  was  madeDy  the  8d  section  of  the 
Act  of  July  8,  1882,  chap.  162,  4  Stat  at  L. 
650.  It  provided  for  the  reissue  in  certain 
cases  "for  the  same  invention."  This  provision 
of  Uie  Act  of  1882  was  superseded  by  section 
18  of  the  Act  of  July  4, 1886,  chap.  857, 5  Stat, 
at  L.  122,  which  provided  "that  whenever  any 
patent  which  has  heretofore  been  granted,  or 
whidi  shall  hereafter  be  granted,  shall  be  in- 
operative, or  invalid,  by  reason  of  a  defective 
or  insufficient  desoiption  or  spedfication, 
or  by  reason  of  the  patentee  claiming  in  hie 
specmcation,  as  his  own  invention,  more 
than  he  had  or  shall  have  a  ri^t  to  claim 
as  new;  if  the  error  has,  or  shall  have,  arisen 
by  inadvertency,  acddent,  or  mistake,  and  with- 
out any  fraudulent  or  deceptive  intention,  U 
shall  be  lawful  for  the  cominisdoner,  upon  the 
surrender  to  him  of  such  patent,  and  the  pay- 
ment of  the  further  duty  of  fifteen  dollars,  to 
cause  a  new  patent  to  be  issued  to  the  said  in- 
ventor, for  the  same  invention."      CI 

This  provision  of  the  Act  of  1836  was  in  turn 
superseded  by  section  58  of  the  Act  of  July  8, 
1870.  chap.  280, 16  Stat  at  L.  206,  which  pro- 
vided "  that  whenever  any  patent  is  inoperative 
or  invalid,  by  reason  of  a  defective  or  iosufll- 
dent  specification,  or  by  reason  of  the  patentee 
claiming  as  his  own  invention  or  discovery 
more  than  he  had  a  right  to  claim  as  new,  if  the 
error  has  arisen  by  inadvertence,  acddent,  or 
mistake,  and  without  any  fraudulent  or  decep- 
tive intention,  the  commissioner  shall,  on  the 
surrender  of  such  patent  and  the  payment  of 
the  duty  required  by  law,  cause  a  new  patent 
for  the  same  invention,  and  in  accordance  with 
the  corrected  specification,  to  be  issued  to  the 
patentee."  This  provision  of  the  Act  of  1870 
was  enacted  in  the  same  langua|;e  in  section 
4016  of^the  Revised  Statutes,  and  was  the  pro- 
vision of  law  in  force  when  the  reissue  in  the 
present  case  was  granted. 

It  is  thus  seen  that  in  all  the  statutes  on  the 
subject  of  rdssues,  the  only  authority  granted 
to  the  commissioner  is  one  to  issue  a  new  patent 
"  for  the  same  invention." 

The  provision  of  the  Statute  of  1886  has  been 
before  this  court  in  numerous  cases.  In  Bttrr 
V.  Dtiryee,  68  U.S.  IWall.  681, 577  [17:650. 66O3. 
at  December  Term,  1868,  this  court,  speaking 
by  Mr,  JvMice  Grier,  said:  "  The  surrender  <3 
valid  patents,  and  the  gianting  of  reissued 
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patmts  thereon,  with  expaDded  or  equiTocal 
diliiM^  where  the  ori^al  was  clearly  neither 
'  InopenUlTe  nor  inTaBd/  and  whose  speciflca- 
tioo  If  neither  '  defective  or  insufficient/  is  a 
great  abuse  of  the  privilege  granted  l^  the 
statute,  and  productive  of  great  injury  to  the 
pabUa  This  privilege  was  not  given  to  the 
patentee  or  his  assignee  in  order  that  the  patent 
may  be  rendered  more  elastic  or  expansive,  and 
therefore  more  *  available'  for  the  suppression 
of  all  other  inventions." 

The  case  of  S^fmour  v.  (kbame,  78  U.  S.  11 
Wall.  516  [20:88L  was  before  this  court  at  De- 
cember Tenn,  1870.  The  answer  set  up,  as  a 
defense,  that  Uie  reissued  patents  sued  on  were 
void,  becaooe  not  grantea  for  the  same  inven- 
tion aa  that  embodied  in  the  original  patents. 
The  court  overruled  the  defense  on  the  ground 
stated  by  it,  p.  546  [89],  that  the  original  pa- 
tents were  not  in  evidence  in  the  case.  Not- 
withstanding this,  the  opinion,  delivered  by 
Mr,  JuMtee  aifford,  said:  "  Reissued  letters 
patent  must,  by  the  express  words  of  the  sec- 
tion authorizing  the  same,  he  far  the  same  in- 
tention^ and  conseouenUy  where  it  appears  on 
a  comparison  of  the  two  instruments,  as  mat- 
ter of  law,  that  the  reissued  patent  is  not  for 
the  same  invention  as  that  embraced  and  se- 
cured in  the  original  patent,  the  reissued  patent 
is  invalid,  as  that  state  of  facts  shows  that  the 
commissioner,  in  granting  the  new  patent,  ex- 
ceeded his  Jurisdiddon.  Power  is  unquestion- 
ably conferred  upon  the  commissioner  to  allow 
the  q>ccifi<ation  to  be  amended  if  the  patent  is 
inoperative  or  invalid,  and  in  that  event  to  is- 
sue the  patent  in  proper  form;  and  be  may, 
doubtless,  under  that  authority,  allow  the  pat- 
entee to  redescribe  his  invention  and  to  include 
in  the  description  and  claims  of  the  patent  not 
ooly  what  was  well  described  before,  but  what- 
ever else  was  suggested  or  substantially  indi- 
cated in  the  spediScation  or  drawings  wliich 
properly  beloneed  to  the  invention  as  actudly 
maoe  and  perfected.  Interpolations  of  new 
features,  ingredients,  or  deuces,  which  were 
neither  desoibed,  suggested,  nor  Invested  in 
the  original  patent,  or  patent  office  model,  are 
not  allowed,  as  it  is  clear  that  the  commissioner 
has  no  Jurisdiction  to  grant  a  reissue  unless  it 
be  for  the  same  invention  as  that  embodied  in 
the  original  letters  patent,  which  necessarily 
excludes  the  right  on  such  an  application  to 
open  the  case  to  ncfw  parol  testimony  and  a  new 
hearing  as  to  the  nature  and  extent  of  the  im- 
provement, except  in  certain  special  cases,  as 
provided  by  a  recent  enactment  not  applicable 
to  the  case  oef ore  the  court.  Corrections  may 
be  made  in  the  description,  specification,  or 
claim  where  the  patentee  has  clsimed  as  new 
more  than  he  had  a  right  to  claim,  or  where  the 
description,  specification,  or  claim  is  defective 
or  insufficient,  but  he  cannot  under  such  an  ap- 
plication make  material  additions  to  the  inven- 
tion which  were  not  desoibed,  suggested,  nor 
substantially  indicated  in  the  origintQ  roecifica- 
tlons,  drawings,  or  patent  office  model.  *  *  * 
Letters  patent  leissued  for  an  invendon  sub- 
stantially different  from  that  embodied  in  the 
original  patent  are  void  and  of  no  effect,  as  no 
jurisdiction  to  grant  such  a  patent  is  conferred 
bv  any  Act  of  Congress  upon  the  commis- 
itoner,  and  he  possesses  no  power  in  that  behalf 
except  what  the  Acts  of  Congress  confer. 


Whether  a  reissued  patent  is  for  the  same  in- 
vention as  that  embodied  in  the  original  patent, 
or  for  a  different  one,  is  a  question  for  the  court 
in  an  equity  suit  to  be  determined  as  a  matter 
of  construction,  on  a  comparison  of  the  two  in- 
litruments,  aided  or  not  by  the  testimony  of  ex- 
pert witnesses,  as  it  may  or  may  not  appear  that 
one  or  both  may  contain  technical  terms  or 
terms  of  art  requiring  such  assistance  In  ascer- 
taining the  true  meaning  of  the  language  em- 
ployed." 

In  these  extracts  from  the  opinion  it  is  seen 
that  the  court  adheres  strictly  to  the  view,  that, 
under  the  statute,  the  commissioner  has  no  ju- 
risdiction to  grant  a  reissued  patent  for  an  in- 
vention substsntially  different  from  that  em- 
bodied in  the  original  patent,  and  that  a  reissue  [00  J 
mnted  not  in  accordance  with  that  rule  is  void. 
In  what  is  there  said  about  redescribing  the  in- 
vention, and  about  including  in  the  new  de- 
scription and  new  claims  what  was  suggested 
or  indicated  in  the  original  spedflcation,  draw- 
ings or  patent  office  model,  it  is  clearly  to  be 
understood,  from  the  entire  language,  that  the 
thines  so  to  be  included  are  only  the  things 
whicn  properly  belonged  to  the  Invention  as 
embodied  in  uie  original  patent;  tlu  what 
that  invention  was  u  to  be  ascertained  by 
consulting  the  original  patent;  and  that, 
while  the  new  description  mav  properly  con-  • 

tain  thinss  which  are  indicatea  in  the  original 
specification,  drawings  or  patent  office  model 
(thouffh  not  sufficiently  described  in  the  original 
specification),  it  does  not  follow  that  what  was 
indicated  in  the  original  specification,  drawings 
or  patent  office  model  is  to  be  considered  as  a 
part  of  the  invention,  unless  the  court  can  see, 
Rom  a  comparison  of  the  two  patents,  that  the 
origbal  patent  embodied,  as  the  invention  in- 
tended to  be  secured  by  it,  what  the  claims  of 
the  rdssue  are  intended  to  cover. 

In  what  was  thus  said  in  Seymour  v.  Oabome 
there  is  no  warrant  for  the  view,  that,  ex  vi  Ur- 
mini,  what  was  suggested  or  indicated  in  the 
original  specification,  drawings  or  patent  office 
mcSel  is  to  be  considered  as  a  part  of  the  in- 
vention intended  to  have  been  covered  by  the 
original  patent,  unless  the  court  can  see,  from 
a  comparison  of  the  two  patents,  that  the  in- 
vention which  the  original  patent  was  intended 
to  cover  fairly  embnu^  the  things  thus  sug- 
gested or  indicated  in  the  original  specification, 
drawings  or  patent  office  model,  and  unless  the 
original  specmcation  indicated  that  those  things 
were  embraced  in  the  invention  intended  to 
have  been  secured  by  the  original  patent. 

The  "  recent  enactment"  referred  to  in  Sey- 
mour V.  Osborne  is  found  in  section  68  of  the 
Act  of  July  8,  1870,  in  these  words:  '*  But  no 
new  matter  shall  be  introduced  into  the  specifi- 
cation, nor  in  case  of  a  machine  patent  shall 
the  model  or  drawings  be  amended,  except  each 
by  the  other;  but  when  there  is  neither  model 
nor  drawing,  amendments  may  be  made  upon 
proof  satis^ctory  to  the  commissioner  that 
such  new  matter  or  amendment  was  a  part  of 
the  original  invention,  and  was  omitt^  from  [100  J 
the  specification  by  inadvertence,  accident,  or 
mistake,  as  aforesaid."  This  provision  is  now 
found  in  the  same  words,  in  section  4916  of  the 
Revised  Statutes.  The  last  clause  of  it  has  no 
application  to  the  present  case,  and,  therefore, 
its  proper  construction  need  not  be  considered. 
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The  case  of  Omv.  WelU,  89  U.  8.  22  Wall.  I 
[32:6991,  at  October  Term,  1874,  arose  under 
the  Act  of  1836.  In  that  case,  this  court, 
speaking  by  Mr.  Justice  Clifford,  said.  p.  19 
[708]:  "  Invalid  and  inoperative  patents  maj 
be  surrendered  and  reissued  for  the  same  in- 
vention, but  Congress  never  intended  that  a 
patent  which  was  valid  and  operative  should 
be  reissued  merely  to  afford  the  patentee  an  op- 
portunity to  expand  the*  exclusive  privileges 
which  it  secures,  to  enable  him  to  suppress  sub- 
8e<]uent  improvements  which  do  not  conflict 
with  the  invention  described  in  the  surrendered 
patent.  Evidence  of  a  decisive  character  to 
negative  the  theory  that  such  a  practice  finds 
any  support  in  the  Act  of  Congress,  besides 
what  existed  before,  is  found  in  the  new  Patent 
Act,"  the  Act  of  July  8,  1870,  section  58, 
"  which  expressly  provides  that  no  new  matter 
shall  be  introduced  into  the  specification;  and 
in  case  of  a  machine  patent,  that  neither  the 
model  nor  the  (kawings  shall  be  amended  ex- 
cept each  by  the  olher.^ 

In  the  case  of  Oiant  Powder  Oo,  v.  Califar- 
nia  Powder  Works,  98  U.  8. 126  [25: 77],  at  Oc- 
tober Term,*  1878,  this  court,  speaking  by  Mr, 
Justice  Bradley,  said,  p.  187  [81],  in  reference 
to  the  reissued  patents  in  that  case:  "These  re- 
issues, beine  granted  in  1872,  were  subject  to 
the  law  as  ft  then  stood,  being  the  Act  of  July 
6,  1870,  the  fifty-thund  section  of  which  (repro- 
duced in  section  4916  of  the  Revised  Statutes) 
relates  to  the  matter  in  question.  It  seems  to  us 
impossible  to  read  this  section  carefully  without 
coming  to  the  conclusion  that  a  reissue  can 
only  be  granted  for  the  same  invention  which 
formed  the  subject  of  the  original  patent  of 
which  it  is  a  reissue.  The  express  words  of 
the  Act  are  'a  new  patent  for  Uie  same  inven- 
tion;'  and  these  woixls  are  copied  from  the  Act 
of  1836,  which  in  this  respect  was  substantial- 
ly the  same  as  the  Act  of  1870.  The  specifica- 
tion may  be  amended  so  as  to  make  it  more 
clear  and  distinct:  the  claim  may  be  modified 
so  as  to  make  it  more  conformable  to  the  exact 
rights  of  the  patentee;  but  the  invention  must 
be  the  same.  So  particular  is  the  law  on  this 
subiect,  that  it  is  declared  that  'no  new  matter 
ahall  be  introduced  into  the  specification.'  This 
prohibition  is  general,  relating  to  all  patents; 
and  by  'new  matter*  we  supposed  to  be  meant 
new  substantive  matter,  such  as  would  have  the 
effect  of  changing  the  invention,  or  of  introduc- 
ing what  might  m  the  subject  of  another  appli- 
cation for  a  patent  The  danger  to  be  proviaed 
against  was  the  temptation  to  amend  a  patent 
so  as  to  cover  improvements  which  might  have 
come  into  use,  or  might  have  been  invented  by 
others,  after  its  issue.  The  Legislature  was  will- 
ing to  concede  to  the  patentee  tbe  right  to 
amend  the  specification  so  as  fully  to  describe 
and  claim  the  very  invention  attempted  to  be 
secured  by  his  original  patent,  and  which  was 
not  fully  secured  Uiereby ,  in  consequence  of  in- 
advertence, accident,  or  mistake;  out  was  not 
willing  to  give  him  the  right  to  patch  up  his  pa- 
tent by  the  addition  of  other  inventions,  which, 
though  they  mi^ht  be  his,  had  not  been  app1i«;d 
for  by  him,  or,  if  applied  for,  had  been  aban- 
doned or  waived.  For  such  inventions  he  is 
required  to  nuike  a  new  application,  subject  to 
such  rights  as  the  public  and  other  inventors 
may  have  acquired  in  the  mean  time.  This,  we 
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think,  is  what  the  present  'statute  means,  and 
what,  indeed,  was  tne  law  before  its  enactment 
under  the  previous  Act  of  1886.  If  decisions 
can  be  found  which  present  it  in  any  different 
aspect,  we  cannot  admit  them  to  be  correct  ex- 
pcmtions  of  the  law.  The  counsel  for  the  com- 
plainant refers  us  to  and  places  special  reliance 
on  the  last  clause  of  section  58  of  the  Act  of 
1870,whereitissaid:  'But  where  there  is  neither 
model  nor  drawinj^.  amendments  may  be  made 
upon  proof  sattsractory  to  the  comndssioner 
that  such  new  matter  or  amendment  was  a  part 
of  the  original  invention,  and  was  omitted  nom 
the  spedncation  by  inadvertence,  accident,  or 
mistake.'  But  this  clause  relates  only  to  the 
evidence  which  may  be  employed  by  the  com- 
missioner in  ascertaining  the  defects  i£  the  ^)e- 
dfication.  It  does  not  authorize  him .'  o  mnt 
a  reissue  for  a  different  invention,  or  to  aeter- 
mine  that  one  invention  is  the  same  as  another  [1 
and  different  one,  or  that  two  inventions  essen- 
tially distinct  constitute  but  one.  In  this  case, 
it  is  not  necessary  for  us  to  decide,  and  we  ex- 
press no  opinion  as  to  the  precise  meaning  and 
extent  of  tne  final  clause  of  section  58,  to  which 
we  have  referred;  as,  whether  it  relates  to  all 
patents,  or  only  to  pa^ts  for  machines.  But 
as  it  relates  to  the  matter  of  evidence  alone  it 
cannot  enlarge  the  power  of  the  commissioner  in 
reference  to  the  invention  for  which  a  reissae 
may  be  granted.  That  power  is  restricted,  by 
the  general  terms  of  the  section,  to  the  same  in- 
vention which  was  originally  patented." 

If,  by  "new  matter,^'  in  section  4916  of  tlie 
Kevisea  Statutes,  is  meant  such  new  substan- 
tive matter  as  might  be  the  subject  of  another 
application  for  apatent^  there  was  new  substan- 
tive matter  introduced  into  the  specification  of 
the  reissue  in  the  present  case;  for  the  descrip- 
tion set  forth  in  that  specification  as  the  foun- 
dation for  the  first  eight  claims  in  it,  and  those 
eight  claims  themselves,  might  have  been  the 
suDject  of  another  application  for  a  patent  at 
the  time  the  original  patent  was  applied  for  and 
taken  out,  leaving  that  patent  valid  and  opera- 
tive in  respect  to  the  claims  it  covered. 
4(»  In  the  present  case,  the  infringing  clock  was 
;nade  by  the  defendant  Lane  more  than  six 
months  before  the  reissue  in  suit  was  applied 
for.  As  stated  by  the  circuit  court  in  its  opin- 
ion in  this  case,  the  lane  clock  did  not  contain 
a  single  patented  feature  of  the  Hotchkiss 
clock,  and  it  was  immediately  patented  and  put 
upon  the  market  TfaJs,  therefore,  is  a  case  of 
the  amendment  of  a  patent  so  as  to  cover  im- 
provements not  covered  by  the  patent,  and 
which  came  into  use  by  others  than  the  pa* 
tentee  and  his  licensee,  free  from  the  protection 
of  the  patent. 

There  is  no  evidence  of  any  attempt  to  secure 
by  the  original  patent  the  inventions  covered  hj 
the  first  eight  claims  of  the  reissue,  and  those 
inventions  must  be  regarded  as  having  been 
abandoned  or  waived,  so  far  as  the  reissae  in 
question  is  concerned,  subject,  however,  to  the 
right  to  have  made  a  new  application  for  a  pit- 
tent  to  cover  them;  in  other  words  those  eiglit 
claims  are  not  for  the  same  invention  which  wae 
originally  patented. 

fi  Mahn  v.  Homoood,  113  U.  8.  854,  859  [28t 
665,  667],  at  October  Term,  1884.  it  was  saiti 
by  this  court,  speaking  by  Mr.  t/tMfiMBradlej't 
"In  this  very  matter  of  reissued  patents.  It  has 
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«]aobeen  freauently  decided  that  it  is  a  good  de 
f  ense,  tii  a  sail  on  sach  a  patent,  to  show  that  the 
commiflBioDer  exceeded  his  authority  in  grant- 
ing it  Such  a  defense  is  established  by  sho  wing 
that  the  reissaed  patent  is  for  a  different  inven- 
tioo  from  that  described  in  the  original,  inas- 
much as  the  statute  declares  that  it  must  be  for 
tbc  some  invention." 

The  same  view  was  taken  Id  Coon  v.  WiUon, 
113  U.  S  268.  277  [28:  968.  9651.  at  October 
Term,  1884.  a  ca.«esubstautially  like  the  present 
one.  where  it  was  said:  "Although  this  reissue 
was  applied  for  a  little  over  three  months  after 
4he  on^nal  patent  was  granted,  the  case  is  one 
where  it  is  sought  merely  to  enlarge  the  claim  of 
the  original  pSteni,  by  xepeating  that  claim  and 
■adding  others;  where  no  mistake  or  inadver- 
ience  is  show,  so  far  as  the  short  or  sectional 
()ands  are  concerned;  where  the  patentee 
waited  until  the  defendants  produced  their  con- 
tinuous bend  collar,  and  then  applied  for  such 
enlarged  claims  as  to  embrace  the  defendants' 
•coUnr,  which  was  not  covered  by  the  claim  of 
the  oiigiual  patent;  and  where  it  is  apparent, 
from  a  comparison  of  the  two  patents,  tnat  the 
reissue  was  made  to  enlarge  the  scope  of  the 
original .  As  the  rule  is  expressed  in  the  recent 
case  of  Mahn  v.  Hancood[tupra],  a  patent  'can- 
not be  lawfully  reissued  for  tlie  mere  purpose  of 
•enlarieing  the  claim. unless  there  has  been  a  clear 
mistake,  inadvertently  committed,  in  the  word- 
ing of  the  claim  and  the  application  for  a  reis- 
sue is  made  within  a  reasonably  shoit  period 
after  the  original  patent  was  granted.'  But  a 
clear  mistake,  inadvertently  committed  in  the 
wording  of  the  claim  is  necessary,  without  ref- 
erence to  the  length  of  time.  In  the  present 
case,  there  was  no  mistake  in  the  woraing  of 
the  claim  of  the  original  patent.  The  descrip- 
tion warranted  no  other  claim.  It  did  not  war- 
rant any  claim  covering  bands  not  short  or  sec- 
tSonaL  The  description  had  to  be  changed  in 
the  reissue,  to  warrant  the  new  claims  in  the 
reissue.  The  description  in  the  reissue  is  not  a 
more  clear  and  satisfactory  statement  of  what 
is  described  in  the  original  patent,  but  is  a  de- 
scription of  a  different  thing,  so  ingeniously 
^  onded  as  to  cover  coUars  with  continuous  long 
bands  and  which  have  no  short  or  sectioniQ 
bends."  See  also  /w»  v.  Sargent,  119  U.  8.  653. 
662,  668  [80:  544.  5481. 

Reference  was  made  on  the  argument  to  lan- 
guage used  by  Mr.  Justice  Bradley,  in  deliver- 
ing the  opinion  of  this  court  in  the  c&se  of  the 
Cam-planter  Patmt,  90  D.  8.  23  WaU.  181,  217 
[23:  161,  168],  where  he  said:  ^*It  may  be  re- 
marked in  passing,  that,  in  our  view,  the  sev- 
eral reissues  arc  for  thinsB  contained  within  the 
machines  and  apparatus  described  in  the  origin- 
al patents."  The  reissues  referred  to  were 
sustained  by  this  court.  There  is  nothing  in 
the  remark  thus  made  to  show  that  the  court 
did  not  find  the  reissues  to  be  for  the  same  in- 
ventions as  the  original  patents,  consistently 
with  the  views  containea  in  the  other  cases 
above  referred  to,  or  that  the  court  did  not  fol- 
low those  views  in  deciding  that  case. 

Comment  is  made  by  the  appellants  upon  the 
fact  that  the  original  specification  states  that 
the  "mainspring  occupies  Uie  whole  back  of  the 
space  occupied  by  the  works,  so  as  to  give  the 
greatest  running  power  with  the  least  possible 
expense  of  room,  one  of  the  leading  objects  of 
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my  invention  being  to  render  it  possible  to  maka 
a  cheap,  neat,  and  satisfactory  timepiece  of  un- 
usually  small  size;"  and  upon  the  further  fact 
that  the  specification  of  the  reissue  states  that 
the  invention  has  for  its  object  "to  make  a  clock 
movement  which  shall  be  simple  and  durable 
in  its  construction,  of  small  initial  cost  in  man- 
ufacture, and  the  several  parts  of  which  sliall 
be  relatively  arranged  in  such  manner  that  the 
movement  may  be  inclosed  in  a  small  and  com- 
pact case."  It  is  urged  that  every  one  of  the 
claims  of  the  reissue  responds  to  the  object  of 
making  a  cheap  and  small  but  satisfactory  time- 
piece. But  this  statement,  in  the  original  spe- 
cification, of  the  object  of  the  invention,  in  such 
Sneral  terms,  cannot  have  the  effect  of  making 
e  reissue  one  for  the  same  invention  as  that 
of  the  original,  when  it  otherwise  would  not  be. 
Such  a  general  statement  contained  no  intima- 
tion that  the  invention  consisted  in  the  matters 
covered  by  the  first  eight  claims  of  the  reissue. 
The  decree  of  the  Oireuit  Court  ii  affirmed. 


JOHN  A.  COAN,  Ptff.  in  Err.. 

t. 
WILLIAM  J.  FLAOG. 

(See  8.  C.  Reporter^  ed.  117-18L) 

Patent  far  land—exeeuive  eurvepe—Aet  of  Map 
to,  18te—ceuian  to  State  of  Ohio—military 
tract—  Virginia  toarrante — Ohio  Agricultural 
and  Mechanical  College — letten  ae  evidence, 

1.  'xae  seoond  eectlon  of  the  Act  of  July  7, 1888, 6 
Stat,  at  L.  262,  forbids  the  Issuing  of  a  patent  upon 
a  survey  callinff  for  a  erreater  quantity  of  land  than 
the  party  is  enatled  to  by  virtue  of  the  warrant; 
ac-l  in  such  case,  it  being  the  duty  of  the  depart- 
mjnt  to  refuse  the  patent,  the  ricrht  of  the  appli- 
cant is  merely  to  withdraw  his  survev,  and  resur- 
vey  his  location,  ezoludinff  such  surplus  quantity. 

2.  The  proviso  in  the  Act  of  March  23, 1807.  4  Stut. 
at  L.  92,  cannot  have  the  effect  of  establisbingr  ex- 
cessive surveys,  whether  by  mistalce  or  design,  as 
binding  on  the  government  so  as  to  vest  an  equita- 
ble estate  in  the  holder  of  the  warrant,  and  entitle 
him  to  a  patent  for  the  whole  or  a  part  of  the  sur- 
vey. 

8.  The  second  section  of  the  Act  of  May  20, 182S,  4 
Stat,  at  L.  180,  is  limited  in  its  operation  to  cases 
provided  for  by  the  preceding  section  and  therefore 
ceased  to  operate  after  the  dates  therein  men- 
tioned. 

4.  The  meaning  of  the  Act  of  Feb.  18, 1871,  seems 
to  be  to  grant  to  the  State  of  Ohio  all  the  lands  in 
the  Virginia  military  district  which  had  not,  at  that 
time,  been  legally  surveyed  and  sold  by  the  United 
States,  in  that  sense  of  tne  word  which  conveys  the 
idea  of  having  parted  with  a  beneHcial  title. 

5.  At  the  date  of  the  Act  of  Feb.  18, 1871,  the  time 
within  which  it  was  competent  to  appropriate  any 
of  the  lands  to  the  satisfaction  of  warrants  issued 
by  the  State  of  Virginia  had  expired.  The  trust 
had  been  satisfied  and  may  be  regarded  as  having 
been  extinguished. 

6.  The  fourth  section  of  the  Act  of  May  27, 1880. 
has  the  legal  operation  and  effect  of  c<Hiflrming  ana 
ratifying  previous  titles  made  by  the  Ohio  Agricui- 
tural  and  Mechanical  (}ollege,  under  the  Act  of 
Feb.  18, 1871. 

7.  It  was  essential  to  the  vesting  of  any  interest 
under  an  entry  and  survey  within  the  Vii^Eriniamil- 
itary  land  district,  made  prior  to  January  1,  ISfUS, 
that  the  survey  should  be  returned  to  the  Commis- 
sioner of  the  General  Land-Office  at  Washington  on 
or  t)efore  that  date ;  the  failure  to  do  so  discharged 
the  land  from  any  claim  founded  on  such  location 
and  survey. 

8.  Copies  of  official  letters  written  by  the  Commit 
sioner  of  the  General  Land-Office,  sworn  to  by  a 
witness  who  was  a  olerk  in  such  office  and  ac- 
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aualnted  with  the  HotB,  are  eyldenoe  of  his  ded* 
ions,  wbeD  written  by  him  to  the  iiartleB  Inter- 
ested. 

.     [No.  21.] 

SubmitM  Oct,  iO,  1887.    Decided  Oct.  31. 1887, 


I 


N  ERROR  to  the  Supreme  Court  of  the  State 
of  Ohio.    Affirmed, 
Reported  below,  88  Ohio  St.  166. 
Mesere.  dubrles  King,  Wau  B.  Kin^,  A. 
C.  Thompson  and  N.  w. 


for  plain- 
tiff  in  error: 

Under  the  proviso  of  1807  a  survey  once 
made,  no  matter  how  informal,  appropriated 
the  land  located  and  withdrew  it  from  subse- 
quent location. 

MeArthur  ▼.  Dun,  48  XJ.  8.  7  How.  263  (12: 
698);  Ja4skBon  ▼.  dark,  26  U.  S.  1  Pet.  628  (7: 
290);  Galloway  ▼.  Finley,  87  U.  S.  12  Pet.  264 
^:1079);  Parker  ▼.  WaUaee,  8  Ohio,  490;  /^tdh 
U^M  Y,  Booge,  2  Ohio  St.  217;  Thomae  v. 
White,  Id.  5^;  Priee  ▼.  Jokneton,  1  Ohio  St 
894. 

A  surplus  does  not  vitiate  a  survey. 

Taylor  v.  Brown,  9  U.  S.  5  Cranch,  249  fZ: 
92);  Beekley  v.  Bryan,  Sneed  (Ey.),  iiUJohneon 
V.  BufflngUm,  2  Wash.  (Va.)  116;  Holmee  v. 
Trout,  82  U.  S.  7  Pet.  208  (8:660):  8aum  v.  La- 
<Aam,  Wright  (Ohio),  809;  QiU  v.  Towler,  8  Ohio, 
209. 

Either  the  title  passed  under  the  cession  of 
February  18. 1871,  or  it  is  still  in  the  United 
States,  in  trust  for  the  owner  of  the  survey. 

If  it  be  admitted  that  the  cession  of  February, 
1871,  conveyed  this  land  to  the  State  of  Ohk>, 
and  with  the  decision  of  the  commissioner  was 
equivalent  to  a  patent,  yet  the  equities  of  the 
owner  of  the  survey  can  be  asseited  and  pro- 
tected. 

MarquM  v.  FrUbU,  101  U.  S.  478  (25:800); 
Johneon  v.  Toweley,  80  U.  S.  18  WalL  78  (20: 
485);  Bird  v.  Ward,  1  Mo.  898;  Shepley  v.  Oowan, 
91  U.  S.  880  (28:424);  Dattfdrth  V.  Morrieal,  84 
IU.456. 

A  statement  of  results  from  an  examination 
of  the  records  is  only  competent  as  coming  from 
the  legal  custodian  of  the  records. 

PM  V.  WendeU,  18  U.  S.  5  Wheat.  298,  810, 
811  (5  L.  ed.  92,  96). 

Oopies  of  letters  sent  to  ^rties.  in  regard  to 
the  business  of  the  Oeneralliand-Offlce,  are  but 
private  memoranda  of  the  office  and  are  not 
competent  evidence. 

Oriffln  V.  Reynolds,  58  U.  S.  17  How.  611 

SI5:23'0);  Lyell  v.  Maynard,  6  McLean,  15; 
amee  v.  Gordon,  1  Wash.  C.  C.  888. 

Oopies  of  copies  are  never  evidence. 

Winn  V.  Patterson,  84  U.  S.  9  Pet  668  (9:266); 
Best,  Ev.  485. 

In  grants  by  the  public,  nothing  passes  by  im- 
plication. 

Charles  River  Bridge  v.  Warren  Bridge,  86  U. 
6.  11  Pet  546  (9:823). 

Nothing  whatever  passes  but  what  is  con- 
veyed in  dear  and  explicit  language,  etc. 

Dubuque  d  P.  R.  A  Oo.  ▼.  IdU^fidd,  64  U. 
6.  28  How.  88  (16:509). 

If  the  meaning  of  the  words  be  doubtful,  they 
shall  be  taken  most  strongly  against  the  grantee, 
and  for  the  government 

MiUs  V.  St.  Clair  County,  49  U.  S.  8  How. 
581  (12:1206);  Wilcox  v.  Jackson,  88  U.  S.  18 
Pet  518  (10:271);  Leavenworth,  L,  dk  G.  R.  R 
Co,  V.  U.  8.  92  U.  8.  745  (23:689). 
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Messrs.  W.  A.  Huiehins  and  George  <>• 
Newnuui*  for  defendants  in  enor: 

Where  both  the  entry  and  survey  had  beeo 
made  prior  to  January  1, 1852,  the  failure  to 
make  return  of  the  survey  to  the  General  Land- 
Office  before  that  date  would  discharge  the 
land  from  any  claim  founded  on  such  locatioD 
and  survey  and  extinguish  all  rights  acquired 
thereby. 

FussOl  V.  Gregg,  118  U.  S.  550-566  (28.-998, 

Wo), 

If  there  had  been  noentiy  or  survey,  or  if  the 
entry  and  survev,  or  either  of  them,  were  defect- 
ive,or  were  void,  but  the  government  had  issued 
its  patent  granting:  the  land,  the  title  would 
pass,  and  the  land  cbuHl  be  treated  in  the  broad 
sense  as  "sold"  land. 

HoqfnMle  v.  Anderson,  20  U.  S.  7  Wheat 
212  (5:487);  StubtieMdy  Boggs,  2  OhioSt  216; 
Thomas  v.  White,  Id.  540. 

The  subsequent  entry  and  survey  is  declared 
null  and  voia,  because  Congress  saw  proper, 
having  the  power  to  do  so,  to  so  dedare;  sec- 
ond, because  land  already  surveyed  or  patented 
is  no  lon^  land  sublect  to  entry  and  survey, 
and  third,  because  the  subsequent  entry  and 
survey  of  land  already  surveyed  or  patented  i» 
expressly  prohibited. 

Jackson  ▼.  CUxrk,  26  U.  S.  1  Pet  688  (7:294); 
Priee  v.  Johneton,  1  Ohio  St  894;  StuhiiefflJd 
▼.  Boggs,  and  ThamoiS  v.  White,  svpra. 

If  the  patent  has  been  issued  irregularly,  the 
government  may  provide  means  for  repeakng  it 

MiUer  v  Kerr,  20  U.  S.  7  Wheat  1  (5:&1); 
Thomas  v.  WhiU,  2  Ohio  St  549. 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court 

The  Judgment  sought  to  be  reviewed  on  the 
present  writ  of  error  was  rendered  by  the  So- 

Sieme  Oourt  of  the  State  of  Ohio  in  a  proceed- 
g  be^n  by  Flagg,  the  defendant  in  error,  to> 
qiuet  ms  title  and  possession  to  a  certain  tnust 
of  land  l^uff  in  Nile  Township,  Scioto  County, 
Ohio,  within  the  Virginia  military  district  em- 
braced within  survey  No.  158^.  The  judg^ 
ment  of  the  Supreme  Court  of  Ohio  in  the  caae 
is  reported  as  Coan  v.  Flagg,  88  Ohio  St  156. 

On  the  18th  of  February,  1871,  Oongreaa- 
passed  an  Act  to  cede  to  the  State  of  Ohio  the 
unsurveyed  and  unsold  land  in  the  Virginia 
military  district  in  said  State,  16  Stat  at  L.  416, 
which  reads  as  follows: 

"Be  it  ena^ctedhythe  Senateand  the  House  of 
Representatives  of  the  United  States  of  America 
in  Congress  assembled.  That  the  lands  remain- 
mg  unsurveyed  and  unsold  in  the  Virginisk 
military  district  in  the  State  of  Ohio  be,  and 
the  same  are  hereby,  ceded  to  the  Stale  of 
Ohio,  upon  the  conditions  following,  to  wit: 
Any  person  who  at  the  time  of  the  passage  of 
this  Act  is  a  bona  fide  settler  on  any  portion  or 
said  land  may  hold  not  exceeding  one  hundrect 
and  sixt^  acres,  so  bv  him  occupied,  by  hi» 

Ere-empting  the  same  in  such  manner  as  the 
egislature  of  the  State  of  Ohio  may  direct**  - 
The  lands  thus  ceded  were  granted  by  the 
State  of  Ohio  to  the  Ohio  i^cultunil  ami 
Mechanical  College.  The  college  claiming;  the- 
lands  in  controversy  to  be  embraced  withiik 
this  cession,  for  a  valuable  consideration  sold 
and  conveyed  the  same  to  Flagg,  who  entered 
into  possession  prior  to  the  commencement  ot 
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this  suit    Ootn,  the  oiigiiia]  defendant,  claims 
title  under: 

1.  Exchange  militarj  warrant  No.  404,  is- 
■ued  by  Uie  State  of  Virginia  on  tlie  16th  day 
of  June,  1840.  to  the  children  and  heirs  of 
Francis  Gonlon,  a  child  and  heir  of  John  Gor- 
don, the  only  heir  of  Thomas  Gordon,  who 
was  a  lieutenant  of  cavalry  in  the  Continental 
line  of  VirKinia  troops  in  the  ReTolntionary 
War,  for  500  acres  of  land  to  be  laid  Off  in  one 
or  more  surveys; 

2.  An  entry  No.  15882,  purporting  to  cover 
600  acres  of  land  under  the  foregoing  warrant 
No.  494,  made  on  December  18,  1849,  by  the 
said  heira  of  Frands  Gordon  and  one  David  F. 
Heaton,  an  assignee  of  part  of  said  warrant; 

8.  A  survey  under  said  entry  No.  15882, 
purporting  to  contain  400  acres,  875  acres  for 
1 1  oA-i  ^^  heirs  of  Fnmcis  Gordon,  and  25  acres  for 
l^*0}  ^^^  Heaton,  made  by  said  D.  F.  Heaton,  a 
depuQr  surveyor  of  the  district,  on  April  10, 
1861,  giving  the  metes  and  bounds  of  the  land 
survcgred,  which  was  duly  recorded  on  Decem- 
ber SS,  1851,  in  the  district  Umd-offlce  atChilli- 
cothe; 

4.  And  mesne  conveyances  from  the  heirs  of 
•aid  Frauds  Gkndon  and  said  Heaton  to  Coan. 

It  is  an  undisputed  fact,  app^rinir  on  the 
record,  that  this  survey  No.  15882  eniDraces  in 
fact  1(^2  acres. 

The  answer  of  Coan,  the  defendant  below, 
contains  the  averment  that  "on  the  26th  of 
December,  A.  D.  1851,  the  said  E.  P.  Eendrick, 
surveTor  for  said  district,duly  certified  said  sur- 
vey being  numbered  (the  same  as  said  entry) 
15882,  to  the  General  Land-Ofllce  at  Washing- 
ton,  D.  C,  for  patent,  and  that  said  survey  hais 
ever  since  been  on  file  in  said  office." 

It  is  stated,  however,  in  a  letter  addressed 
by  the  acting  Commissioner  of  the  General 
I^d-Offlce  to  L.  C.  Heaton,  the  executor  of 
David  F.  Heaton,  then  claiming  title,  dated 
June  18. 1878,  and  admitted  in  evidence,  that 
survey  No.  15882  was  filed  in  that  office  for 
the  purpose  of  obtaining  a  patent  on  the  26tb 
of  April,  1862.  The  same  bet  is  redted  in  a 
letter  from  Willis  Drummond,  the  Commis- 
sioner of  the  General  Land-Office,  dated  Octo- 
ber 26,  1871,  also  admitted  in  evidence,  ad- 
dressed to  David  F.  Heaton,  then  daiminff 
title.  No  patent  has  ever  been  issued  on  thfi 
entry  and  survey,  for  the  reason,  among  others, 
givoi  in  the  correspondence  between  the  offi- 
cers of  the  land  department  and  Heaton, 
"that  the  same  contained  a  large  excess  of  limd 
over  and  above  the  amount  stated  therdn  and 
actuaUv  due  in  virtue  of  said  warrant  exchange 
No.  494;"  the  amount  of  that  excess  bdns 
stated  at  1282  acres.  This  was  communicated 
in  a  letter  from  the  Commissioner  of  the  G^i- 
eral  Land-Office  to  L.  C.  Heaton,  dated  June 
18,  1878,  in  which  it  was  said  that:  *'This  of- 
fice will  not,  of  course,  recognize  the  validity 
of  any  such  survey  as  Uie  f or^goine,  and  must 
refuse,  if  there  were  no  other  objections,  to 
canr  the  same  into  grant,  and  unless  you  deny 
the  facts  as  above  stated  and  wish  to  offer  re- 
[121]  butting  testimony,  and  be  heard  in  reply,  you 
wiU  understand  that  the  claim  for  patent  in  the 
case  of  said  survey  No.  15882  is  rejected.  Should 
you,  however,  dispute  the  correctness  of  the  said 
lesurvey,  etc ,  and  will  at  once  advise  this  office 
of  the  net,  every  reasonable  opportunitv  will 
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be  afforded  you  to  be  heard  in  the  case  with 
such  evidence  as  you  may  desire  to  present" 

On  July  11, 1^,  the  Commissioner  of  the 
General  Iknd-Office,  by  a  letter  of  that  date, 
addressed  to  L.  C.  Heaton,  informed  him,  in 
response  to  his  application  made  in  a  letter  of 
June  80,  that  nmety  days  from  July  11th 
would  be  allowed  to  establish  his  claim  to  a 
patent  upon  this  survey. 

On  October  10, 1878,  the  commissioner  wrote 
to  Heaton  a  letter  containing  the  following: 
"You  were  advised  on  the  18th  of  June  last  of 
the  rejection  of  your  application  for  a  patent  in 
the  case,  but,  at  your  request  of  the  80th  of  the 
same  month,  the  matter  was  held  open  for  the 
period  above  stated  to  afford  you  an  opportu- 
nity to  present  rebutting  testimony,  etc.  The 
allotted  time  having  expired  and  nothing  pre- 
sented on  your  part  to  sustain  the'  vaHmty  of 
the  said  survey,  you  are  hereby  advised  that 
the  rejection  of  the  case,  as  stated  in  m  v  said 
communication  of  the  18th  June  last,  is  now 
made  definite  and  finaJ,  so  far  as  this  office  is 
concerned."  No  further  action  was  taken  in 
Uie  department  on  the  subject 

It  also  appears  that  for  the  100  acres  not  em- 
braced in  tiiis  survey,  to  make  the  500  acres 
called  for  by  warrant  No.  494,  another  survey 
was  made  containing  517<|\Ar  acres,  so  that  the 
whole  amount  of  land  embraced  in  the  two 
surveys  upon  that  warrant,  nominally  for  500 
acres,  actually  embraced  an  excess  of  1699^ 
acres. 

On  the  27th  of  May,  1880,  Congress  passed 
an  Act  to  construe  and  define  the  Act  of  Febru- 
arv  18, 1871.  The  first  and  second  sections  of 
this  Act  are  as  fpllows: 

**Be  it  enacted  by  the  Senate  and  Houee  of 
Bepreeentativei  qf  the  United  Statee  qf  America 
iu  Ckmgreee  aeeembled^  That  the  Act  ceding  to 
the  State  of  Ohio  the  lands  remaininj;  imsur- 
veyed  and  unsold  in  the  Virginia  mihtary  dis- 
trict in  the  State  of  Ohio  had  no  reference  to 
lands  which  were  induded  in  any  survev  or 
entry  within  said  district  founded  upon  military 
warrant  or  warrants  upon  continental  estab- 
lishment; and  the  true  intent  and  meaning  of 
said  Act  was  to  cede  to  the  State  of  Ohio  only 
such  lands  as  were  unappropriated  and  not  in- 
duded in  any  survey  or  entry  within  said  dis- 
trict, which  survey  or  entry  was  founded  upon 
militsry  warrant  or  warrants  upon  continental 
establishment. 

"Sec  2.  That  all  legal  surveys  returned  to 
the  Umd-office  on  or  before  March  third,  eigh- 
teen hundred  and  fifty-seven,  on  entries  made 
on  or  before  January  first,  dghteen  hundred 
and  fifty-two,  and  founded  upon  unsatisfied 
Virginia  mUitary  continental  warrants,  are 
hereby  declared  valid." 

Ilie  fourth  section  is  as  follows: 

"Sec.  4.  This  Act  shall  not  in  any  way  af- 
fect or  interfere  with  the  title  to  any  lands  sold 
for  a  valuable  consideration  by  the  Ohio  Agri- 
cultural and  Mechanical  College,  rrantee,  un- 
der the  Act  of  February  dghteenUi,  eighteen 
hundred  and  seventy-one."    21  Stat,  at  L.  142. 

On  the  7th  of  August,  1882.  Congress  passed 
an  Act  in  relation  to  land  titles  in  the  Virginia 
military  district  of  Ohio,  as  follows: 

**Be  it  enacted  by  the  Senate  and  Houee  oj 
Bepreeewtativee  of  the  United  Statee  of  America 
in  Oongrcae  aeeemUed,    That  any  person  in  the 
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actual,  open  possession  of  any  tra<  f  of  land  in 
the  Virginia  military  district  of  ibe  State  of 
Ohio,  under  claim  and  color  of  iinc,  made 
in  good  faith,  based  upon  or  deducible  from 
any  entry  to  any  tract  of  land  within  said  dis- 
trict founded  upon  militair  warrant  upon  oon- 
tinental  establishment,  ana  a  record  of  which 
entry  was  duly  made  in  the  office  of  the  pria- 
cipal  surveyor  of  the  Virginia  military  di&irict, 
either  before  or  since  its  removal  to  Chilli- 
cotho,  Ohio,  prior  to  January  first,  eighteen  hun- 
dred and  fifty-two,  such  possession  having  con- 
tiiiucd  for  twenty  years  last  past  under  a  claim 
of  title  on  the  part  of  said  party,  either  as  en- 
try man,  or  of  his  or  her  grantors,  or  of  parties 
by  or  under  whom  said  party  claims  by  pur- 
chase or  inheritance,  and  they  by  title  based 
uiK>D  or  deducible  from  such  entry  by  tax  sale 
or  otlierwise,  shall  be  deemed  and  held  to  be 
the  legal  owner  of  such  land  so  included  in  such 
entry  to  the  extent  and  according  to  the  pur- 
port of  said  entry,  or  of  his  or  her  paper  titles 
oased  thereon  or  deducible  therefrom. 

"Sec.  2.  That  so  much  of  the  Act  approved 
February  eighteenth, eighteen  hundred  and  sev- 
en tv-one,  entitled  'An  Aot  to  Cede  to  the  State 
of  Ohio  the  Unsold  Lands  in  the  Virginia  lAid' 
tnry  District  in  Said  State,'  and  of  an  Act  ap- 
proved May  twenty-seventh,  eighteen  hundred 
and  eighty,  construing  said  Act  of  February 
ei<^hteenth,  eighteen  hundred  and  sevens-one, 
as  conflicts  with  this  Act,  be,  and  the  same  is 
hereby,  repealed."    22  Stat  at  L.  848. 

The  Supreme  Court  of  Ohio,  in  sustaining 
Flagff^s  title,  decided: 

1.  That  the  entry  and  survey  under  which 
Coan  claimed  Utie  did  not  invest  the  owners  of 
the  warrant,  or  their  assignee,  with  an  equita- 
ble interest  In  the  lands  surveyed  as  against  the 
United  States,  for  the  reason  that  the  excess  of 
land  surveyed  beyond  that  covered  by  the  war- 
rant was  so  n-eat  as  to  make  the  survey  fraudu- 
lent and  void,  and  that  consequently  it  was  com- 
petent for  Congress,  at  the  date  of  the  Act  of  Feb- 
ruary 18, 1871,  to  grant  the  lands  at  its  pleasure. 

2.  That,  without  deciding  the  question 
whether  the  lands  were  granted  to  the  Ohio 
Agricultural  and  Mechanical  College  by  Uie 
terms  of  the  Act  of  February  18,  1871,  the 
fourth  section  of  the  Act  of  May  27, 1880,  rec- 
ognizes and  ratifies  Flagg's  title  as  a  purchaser 
from  the  Ohio  Agricultural  and  ]uechanical 
College  for  a  valuable  consideration. 

These  conclusions  are  contested  by  the 
I)laintiff  in  error.  In  support  of  his  conten- 
tion, in  regard  to  the  first  proposition,  it  is  ar- 
gued that  a  survey  cannot  be  deemed  void  and 
of  no  effect  merely  on  the  eround  of  an  excess 
beyond  the  amount  called  for  in  the  warrant, 
becatise  a  different  effect  is  required  to  be  given 
to  it  by  the  provisions  of  the  Act  of  Congress 
of  July  7,  1888.  5  Stat,  at  L.  262,  the  second 
section  of  which  declares  that;  '*No  patent 
shall  be  issued  by  virtue  of  the  preceding 
section  for  a  greater  quantity  of  land  than  the 
rank  or  term  of  service  of  the  oflJcer  or  soldier, 
to  -whom  er  to  whose  heirs  or  assigns  such 
warrant  has  been  granted,  would  have  en- 
titled him  to  under  the  laws  of  Virginia  and 
of  the  United  States  regulating  the  issuing 
of  such  warrants;  and  whenever  it  appears  to 
the  Secretary  of  War  that  the  survey  made 
hy  any  of  the   aforesaid  warrants  is  for  a 
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greater  quantity  of  land  than  the  officer  or  sol- 
dier is  entitled  to  for  Ms  services,  the  Secretary 
of  War  shall  certify  on  each  survey  the 
amount  of  such  surplus  quantity,  and  the  officer 
or  soldier,  his  heirs  or  assigns,  shall  have  leave- 
to  withdraw  his  survey  from  the  office  of  the 
Secretary  of  War  and  resurvej  his  location,  ex- 
cluding such  surplus  quantity  in  one  body 
from  any  part  of  his  resurvey,  and  a  patent 
shall  issue  upon  such  resurvey  as  in  other 
cases,"  etc. 

We  a^ree,  however,  with  the  Supreme  Court 
of  Ohio  m  holding  that  this  provision  of  the 
law  does  not  meet  the  difficulty.  Whatever 
application  the  section  may  have,  according  to 
its  terms,  it  is  expressly  limited  to  cases  arisinc 
under  the  preceding  section  of  the  Act,  which 
expired  by  its  own  limitation  on  the  10th  of 
August,  1840,  and  although  extended  and  re- 
vived by  the  first  section  of  the  Act  of  August 
19,  1841,  5  Stat  at  L.  449,  it  contained  the  sole 
authority  for  making  and  returning  entries 
and  surveys  under  Virginia  military  land  war- 
rants, and  ceased  for  that  purpose  to  have  any 
operation  on  the  8d  of  March,  1857,  by  force 
of  the  Act  of  March  8,  1856, 10  Stat,  at  L.  701. 
So  that  the  right  to  relief  against  excessive  sur- 
veys granted  by  the  second  section  of  the  Act 
of  July  7,  1888,  has  not,  at  all  events,  existed 
since  1857.  In  addition,  it  is  manifest  that  the 
second  section  of  the  Act  of  Julv  7, 1838,  relied 
on,  does  condemn  and  forbid  the  issuing  of  a 
patent  upon  a  survey  calling  for  a  ereater  quan- 
tity of  land  than  the  party  u  entitled  to  bv  vir- 
tue of  the  warrant;  and  in  such  cases,  It  being 
the  duty  of  the  department  to  refuse  the  pa- 
tent, the  ri^bt  of  the  applicant  is  merely  to 
withdraw  his  survey,  ana  resurvey  his  location, 
excluding  such  surplus  quantity.  In  the  present 
instance,  the  patent  was  refused,  and  for  that 
reason;  but  the  applicant  did  not  ask  leave  to 
withdraw  his  survey  and  cause  a  resurvev  of 
the  location,  and  so  elected  not  to  avail  nim- 
self ,  if  he  had  such  tight,  of  the  provisions  of 
this  section. 

It  was  further  contended,  however,  upon  this 
point,  that  Congress  has  reooenized  the  validi- 
ty of  surveys  within  the  district,  notwithstand- 
ing the  quantity  embraced  in  them  was  exces- 
sive, by  the  proviso  in  the  Act  of  March  28, 
1807,  4  Stat  at  L.  92,  which  reads  as  follows? 
''Provided,  That  no  locations  as  aforesaid  with- 
in the  above  mentioned  tract  shall,  after  the 
passage  of  this  Act,  be  made  on  tracts  of  land 
for  wnich  patents  had  previously  issued,  or 
which  had  been  previously  surveyed;  and  any 
patent  which  may  nevertheless  be  obtained  for 
land  located  contrary  to  the  provisions  of  thia 
section  shall  be  considered  as  null  and  void." 

But  it  was  rightly  considered,  as  we  think,  by 
the  Supreme  Court  of  Ohio,  that  the  effect  of 
this  proviso,  which,  it  was  admitted,  had  been 
continued  in  force  by  subsequent  enactmenta, 
was  merely  to  withdraw,  from  subsequent  en- 
trv  and  survey,  lands  actually  surveyed,  un- 
til the  previous  survey  should  be  witharawn  or 
set  aside,  as  between  locators  seeking  to  appro- 
priate the  same  tract,  and  that  it  cannot  have 
the  effect  of  establishing  excessive  surveys, 
whether  by  mistake  or  d^gn,  as  binding  upon 
the  government  so  as  to  vest  an  equitable  estate 
in  the  holder  of  the  warrant,  and  entitle  him  to 
a  patent  for  the  whole  or  a  part  of  the  survey. 
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Counsel  for  the  plaintiff  in  error,  however, 
chim  in  argumoit  Uiat  the  Supreme  Court  of 
Ohio  erred  upon  this  point  in  consequence  of 
baTins  overlooked  the  second  section  of  the 
Act  of  May  20.  1826.  4  Stat  at  L.  189.  This 
section,  however,  as  far  as  it  goes,  is  identical 
with  the  second  section  of  the  Act  of  July  7, 
1888,  above  quoted,  which  is  a  re-enactment  of 
it,  the  Act  of  May  20, 1826,  having  expired  bj 
its  own  limitation.  The  first  section  of  this 
Act  extends  the  time  for  obtaining  warrants 
until  June  1, 1829,  to  complete  locations  there- 
on until  June  1,  1882,  and  to  return  surveys 
and  warrants  to  the  Commissioner  of  the  Gen- 
eral Land-Office,  in  order  to  obtain  patents 
thereon,  until  June  1,  1888,  and  the  second 
aectk>n  is  limited  in  its  operation  to  cases  pro- 
vided for  b^  the  preceding  section,  and,  there- 
fore ceased  to  operate  after  the  dates  therein 
mentioned. 

Counsel  for  the  plaintiff  in  error  also  refer  to 
the  decisions  of  this  court  in  Taylor  v.  Brofon,  9 
U.  &  5  Cranch.  249  [8:92],  and  HolrMS  v. 
Tnmt,  82  U.  8.  7  Pet  171  [8:660],  as  support- 
ing the  proposition  that  surplus  land  will  not 
vioate  a  survey;  but  those  cases  applied  that 
principle  only  as  between  prior  and  subsequent 
locators,  and  do  not  sustain  the  proposition  th  t 
upon  such  a  survey  the  applicant  is  entitled,  &  j 
of  ri^t,  to  obtain  a  patent  from  th^  United 
States. 

The  next  question  is,  whether  the  Act  of 
February  18,  1871,  taken  in  connection  with 
the  Act  of  May  27, 1880/  had  the  effect  of  vest- 
ing a  complete  legal  and  equitable  title  to  these 
lands  in  Flagg.  It  is  argued  that  the  lands  in 
question  were  not  embraced  within  the  terms 
of  the  cession  to  tlie  State  of  Ohio  used'  in  the 
Act  of  February  18, 1871.  The  lands  ceded  to 
tlie  State  by  virtue  of  that  Act  are  described  as 
those  "  remaining  unsurveyed  and  unsold  in 
the  Virginia  military  district  in  the  State  of 
Ohio."  The  word  ^'unsold,"  as  used  in  the 
Act,  it  is  claimed,  and  may  be  admitted  to  be, 
entirely  inappropriate.  No  land  within  that 
di  trict  had  ever  been  sold,  in  the  literal  sense 
of  tliat  word,  nor  was  it  subject  to  sale.  It 
was  held  in  trust  by  the  United  States,  first, 
for  the  purpose  of  satisfying  donations  made 
bv  the  State  of  Virginia  to  her  officers  and  sol- 
diers in  the  Revolutionary  War,  to  whom  war- 
rants might  be  issued  as  a  reward  for  services. 
The  remainder,  after  the  satisfaction  of  those 
bounties,  was  held  by  the  United  States  for 
their  own  use.  AU  of  this  military  tract,  there- 
fore, not  appropriated  according  to  law  to  the 
first  of  these  uses,  belonged  to  the  United 
States,  to  be  disposed  of  in  its  discretion.  It 
was  competent  for  Congress  to  grant  to  the 
State  of  Ohio  any  of  these  lands  not  subject  to 
the  trust,  and  at  the  date  of  the  Act  of  Februa- 
ry 18,  1871,  the  time  within  which  it  was  com- 
petent to  appropriate  any  of -the  lands  to  the 
satisfaction  of  warrants  issued  by  the  State  of 
Virginia  had  expired.  The  trust  had  been  sat- 
isfied, and  maybe  regarded  as  having  been  ex- 
tinguished. Whatever  of  these  lands,  there- 
fore, remained  at  that  time,  which  had  not  been 
f  1271  ftppfopriated  in  accordance  with  the  terms  of 
^  ^  existing  law,  so  as  to  secure  to  the  claimant  a 
l^gal  r^ht  to  call  for  a  patent,  was  subject  to 
the  disposal  of  the  United  States  for  itk  own 
use  ana  aooording  to  its  own  pleasure.    It  is  in 
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view  of  this  condition  of  things  that  the  cession 
contained  in  the  Act  of  February  18,  1871, 
must  be  considered  and  construed. 

It  is  contended  in  argument  by  the  plaintiff 
in  error  that  the  lands  embraced  and  conveyed 
bv  the  cession  contained  in  the  Act  of  February 
18, 1871,  and  therein  described  as  "  unsurveyiKi 
and  unsold,"  must  be  understood  to  mean  those 
which  had  not  at  that  time  been  appropriated 
under  existing  laws  so  as  to  prevent  subsequent 
locations  by  other  entries  and  surveys  upon  Vir- 
ginia military  land  warrants.  And  as  such  ap- 
propriation was  then  forbidden,  as  respects  sub- 
sequent locators,  by  existing  laws, wherever  the 
land  had  b^n  actually  surveyed,  although  the 
survey  might  have  contained  a  surplus  which 
would  deprive  the  locator  of  his  right  to  call 
for  a  patent  for  the  whole  quantity  from  ihe 
United  Stales,  the  Ohio  Agricultural  and  Me- 
chanical College,  claiming  as  gjantes  under 
the  State  of  Ohio,  cannot  he  considered  as  hav- 
ing any  better  or  other  rights  than  those  of  a  sub- 
sequent locator.  And  from  this  the  conclusion 
is  oeduced  that  the  lands  in  controversy  could 
not  have  passed  by  the  terms  of  the  Act  of 
February  18,  1871.  But  this  conclusion  is  not 
admissible.  The  State  of  Ohio,  under  the  Act 
of  February  18, 1871,  was  not  in  the  position 
of  a  subsequent  locator  under  existing  laws;  it 
was  a  grantee  under  the  terms  of  a  new  law  di- 
recUy  from  Congress  itself,  and  was  not  in  the 
attitude  of  an  applicant  to  the  officers  of  the 
land  department,  under  previous  laws,  asking 
to  make  a  location  upon  lands  which  had  been 
fdready  withdrawn  from  subsequent  location  by 
an  entry  and  an  actual  survey.  Congress  had 
dominion  and  an  absolute  power  of  disposal  of 
all  the  lands  in  the  Virginia  military  land  dis- 
trict which  at  that  timenad  not  become  legally 
appropriated  by  entry  and  survey,  so  as  to  en- 
title the  locator,  by  virtue  of  his  equitable  es- 
tate actually  vested  under  existing  law,  to  call 
upon  the  officers  of  the  land  department  to 
complete  his  legal  title  by  the  issue  of  a  patent. 

The  meaning  of  the  Act  of  February  18, 1871 , 
therefore,  seems  to  be  to  grant  to  the  State  of 
Ohio  all  the  lands  in  the  Virginia  military  dis- 
trict which  had  not  at  that  time  been  legally 
surveyed  and  sold  by  the  United  States,  in  that 
sense  of  the  word  which  convevs  the  idea  of 
having  parted  with  a  beneficial  title.  The  lands 
in  controversy  were  within  that  description. 
They  had  been  surveyed,  it  is  true,  in  point  of 
fact,  but  the  survey  was  not  lawful  and  valid 
as  against  the  United  States  altliough  it  mi^ht 
operate  to  prevent  a  subsequent  location  unaer 
existing  law.  In  point  or  fact,  the  officers  of 
the  land  department  refused  to  recognize  the  sur- 
vey as  binding,  and  rejected  the  application  for 
the  issue  of  a  patent  upon  it.  Upon  this  construc- 
tion of  the  Act  of  February  18,  1871,  the  offl- 
cers  of  the  land  department  undoubtedly  acted, 
as  is  evident  from  the  terms  of  the  Act  of  May 
27,  1880.  .«  That  Act  was  passed  expressly  for 
the  purpose  of  construing  and  defining  the  Act 
of  February  18, 1871,  in  order  to  change  the  in- 
terpretation which  had  in  fact  been  put  upon 
it.  It  declared  that  "the  lands  remaining  'un- 
surveyed and  unsold'  in  the  Vir^nia  military 
district  in  the  State  of  Ohio  had  no  reference 
to  lands  which  were  included  in  any  survey  or 
entry  within  said  district  founded  upon  mili- 
tary warrant  or  warrants  upon  continental  es- 
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'.'  actual,  open  possession  of  any  trar  f  of  land  in 
^  the  Virginia  military  district  of  the  State  of 
Ohio,  under  claim  and  color  of  iitic,  made 
in  good  faith,  based  upon  or  deducible  from 
any  entry  to  any  tract  of  land  within  said  dis- 
trict founded  upon  military  warrant  upon  con- 
tinental establishment,  ana  a  record  of  which 
entry  was  duly  made  in  the  ofl9ce  of  the  pria- 
cipal  surveyor  of  the  Virginia  military  district, 
either  before  or  since  its  removal  to  Chilli- 
cotho,  Ohio,  prior  to  January  first,  eighteen  hun- 
dred and  fifty-two,  such  possession  Having  con- 
tinued  for  twenty  years  last  past  under  a  claim 
of  title  on  the  port  of  said  party,  either  as  en- 
try man.  or  of  bis  or  her  grantors,  or  of  parties 
bv  or  under  whom  said  par^  claims  by  pur- 
chase or  inheritance,  and  they  by  title  based 
[123]  u|K)n  or  deducible  from  such  entry  by  tax  sale 
or  otherwise,  shall  be  deemed  and  held  to  be 
the  legal  owner  of  such  land  so  included  in  such 
entry  to  the  extent  and  according  to  the  pur- 
port of  said  entry,  or  of  his  or  her  paper  titles 
Dased  thereon  or  deducible  therefrom. 

**Sec.  2.  That  so  much  of  the  Act  approved 
February  cigbtoenth,eighteen  hundred  and  sev- 
en tv-one,  entitled  'An  Ac't  to  Cede  to  the  State 
of  Ohio  the  Unsold  Lands  in  the  Virginia  Mili- 
tary District  in  Said  State,'  and  of  an  Act  ap- 
proved May  twenty-seventh,  eighteen  hundred 
and  eighty,  conMruing  said  Act  of  February 
eighteenth,  eighteen  hundred  and  seventy-one, 
,  as  conflicts  with  this  Act,  be,  and  the  same  is 
Y  hereby,  repealed."    22  Stat  at  L.  84a 

The  Supreme  Court  of  Ohio,  In  sustaining 
t  Flag^  title,  decided: 

iTThat  the  entry  and  survey  under  which 
.  Coan  claimed  title  did  not  invest  the  owners  of 
the  warrant,  or  their  assignee,  with  an  equita- 
ble interest  in  the  lands  surveyed  as  against  the 
United  States,  for  the  reason  that  the  excess  of 
land  surveyed  beyond  that  covered  by  the  war- 
rant was  so  max  as  to  make  the  survey  fraudu- 
lent and  voia,  and  that  consequently  it  was  com- 
petent for  Congress,at  the  date  of  the  Act  of  Feb- 
ruary 18, 1871,  to  grant  the  lands  at  its  pleasure. 
2.  That,  without  deciding  the  question 
whether  the  lands  were  granted  to  the  Ohio 
Agricultural  and  Mechanical  College  by  the 
terms  of  the  Act  of  February  18,  1871,  the 
fourth  section  of  the  Act  of  May  27, 1880,  rec- 
ognizes and  ratifies  Flanks  title  as  a  purchaser 
from  the  Ohio  AgricStural  and  Mechanical 
College  for  a  valuable  consideration. 

These  conclusions  are  contested  by  the 
plaintiff  in  error.  In  support  of  his  conten- 
tion, in  regard  to  the  first  proposition,  it  is  ar- 
gued that  a  survey  cannot  be  deemed  void  and 
of  no  effect  merely  on  the  ground  of  an  excess 
beyond  the  amount  called  for  in  Uie  warrant, 
because  a  different  effect  is  required  to  be  given 
to  it  by  the  provisions  of  the  Act  of  Congress 
of  July  7,  1888.  5  Stat  at  L.  262,  the  second 
section  of  which  declares  that;  '*No  patent 
shall  be  issued  by  virtue  of  the  preceding 
section  for  a  greater  quantity  of  land  than  the 

ri241  '^^^  ^^  ^^°^  ^^  service  of  the  officer  or  soldier, 
^  '  to -whom  or  to  whose  heirs  or  assigns  such 
warrant  has  been  granted,  would  have  en- 
*  titled  him  to  under  the  laws  of  Virginia  and 
of  the  United  States  regulating  the  issuing 
of  such  warrants;  and  whenever  it  appears  to 
the  Secretary  of  War  that  the  survey  made 
by  any  of  the  aforesaid  warrants  is  for  a 
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greater  quantity  of  land  than  the  ofl9cer  or  sol- 
dier is  entitled  to  for  his  services,  the  Secretary 
of  War  shall  certify  on  each  survey  the 
amount  of  such  surplus  quantity,  and  the  officer 
or  soldier,  his  heirs  or  assigns,  shall  have  leave- 
to  withdraw  his  survey  from  the  office  of  the 
Secretary  of  War  and  rcsurvey  his  location,  ex- 
cluding such  surplus  quantity  in  one  body 
from  any  part  of  his  resurvey,  and  a  patent 
shall  issue  upon  such  resurvey  as  in  other 
cases,"  etc. 

We  a^ree,  however,  with  the  Supreme  Court 
of  Ohio  m  holding  that  this  provision  of  the 
law  does  not  meet  the  difficulty.  Whatever 
application  the  section  may  have,  according  to 
its  terms,  it  is  expressly  limited  to  cases  arising 
under  the  preceding  section  of  the  Act,  which 
expired  by  its  own  limitation  on  the  10th  of 
August,  1840,  and  although  extended  and  re- 
vived by  the  first  section  of  the  Act  of  August 
19,  1841,  5  Stat  at  L.  449,  it  contamed  the  sole 
authority  for  making  and  retumUig  entries 
and  surveys  under  Virginia  military  land  war- 
rants, and  ceased  for  that  purpose  to  have  any 
operation  on  the  8d  of  March,  1857,  by  force 
of  the  Act  of  March  8,  1855,  10  Stat  at  L.  701. 
So  that  the  right  to  rc^ef  against  excessive  sur- 
veys granted  by  the  second  section  of  the  Act 
of  July  7, 1888,  has  not,  at  all  events,  existed 
since  1857.  In  addition,  it  is  manifest  that  the 
second  section  of  the  Actof  Julv  7,  1888,  relied 
on,  does  condemn  and  forbid  the  issuing  of  » 
patent  upon  a  survey  calling  for  a  mater  quan- 
tity of  land  than  the  party  Is  entiued  to  bv  vir- 
tue of  the  warrant;  and  in  such  cases.  It  being 
the  duty  of  the  departenent  to  refuse  the  pa- 
tent, the  riffht  of  the  applicant  is  merely  to 
withdraw  mis  survey,  and  resurvey  his  location, 
excluding  such  surplus  quantity.  In  the  present 
instance,  the  patent  was  refused,  and  for  that 
reason;  but  the  applicant  did  not  ask  leave  to 
withdraw  his  survey  and  cause  a  resurvev  of 
the  location,  and  so  elected  not  to  avail  him- 
self, if  he  had  sudi  right,  of  the  provisions  of 
this  section. 

It  was  further  contended,  however,  upon  this 
point,  that  Congress  has  recognized  the  validi- 
ty of  surveys  within  the  district,  notwithstand- 
ing the  quantity  embraced  in  them  was  exces- 
sive, by  the  proviso  in  Uie  Act  of  March  28» 
1807,  4  Stat  at  L.  92,  which  reads  as  foUowst 
^'ProHded,  That  no  locations  as  aforesaid  with- 
in the  above  mentioned  tract  shall,  after  the 
passage  of  this  Act,  be  made  on  tracts  of  land 
tor  wnich  patents  had  previously  issued,  or 
which  had  been  previously  surveyed;  and  any 

eitent  which  may  nevertheless  be  obtained  for 
nd  located  contrary  to  the  provisions  of  thi» 
section  shall  be  considered  as  null  and  void.*' 

But  it  was  rightly  considered,  as  we  think,  by 
the  Supreme  Court  of  Ohio,  that  the  effect  of 
this  proviso,  which,  it  was  admitted,  had  been 
continued  in  force  by  subsequent  enactments, 
was  merely  to  withdraw,  from  subsequent  en- 
trv  and  survey,  lands  actually  surveyed,  un- 
til the  previous  survey  should  be  withdrawn  or 
set  aside,  as  between  locators  seeking  to  appro- 
priate the  same  tract,  and  that  it  cannot  have 
the  effect  of  establishing  excessive  surveys, 
whether  by  mistake  or  design,  as  binding  upon 
the  government  so  as  to  vest  an  equitable  estate 
in  the  holder  of  the  warrant,  and  entitle  him  u> 
a  patent  for  the  whole  or  a  part  of  the  surrey. 
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APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia.    Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

ifr.  Henry  £.  Davis,  for  ai^peUant: 

When  the  answer  which  is  put  m  issue  admits 
a  fact  and  insists  upon  a  distinct  fact  by  war 
of  ayoidance,  the  fact  admitted  is  estabushed, 
but  the  fact  insisted  upon  in  avoidance  must 
be  proved. 

JJiM^re  y.  GUmenU,  78  XT.  6.  6  Wall.  299,  815 
<18:786.  789;;  HufMi  y.  Servggs,  94  U.S.  24  (24: 
53). 

A  partnership  for  a  limited  period  cannot  be 
dissolyed  at  the  mere  pleasure  of  one  of  the 
partners,  but  may  be  dissolyed  for  reasonable 


Qfle  T.  MosBley,  12  West  Ya.  780;  Story,  Part 
g  275  and  notes. 

Ttiere  most  be  some  special  circumstances  to 
Justify  a  dissolution  oi  a  partnership  before 
the  term  for  which  it  was  entered  into  has  ex- 
pired. 

1  Lind.  Part  222. 

Unless  otherwise  arranged,  on  a  dissolution 
the  division  of  partnersmp  assets  will  follow 
the  terms  of  the  partneruiip  agreement,  and 
if  there  be  no  other  agreement  the  division  will 
be  equal. 

Story,  Part  g  847,  n.  4,  §  849  and  notes. 

Mmr».  John  PsUal  Jones,  and  Hdfor  J. 
Map,  for  appellee. 

Mr.  JvOiee  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity  brought  in  the  Su- 
preme Court  of  the  District  of  Columbia,  in 
April,  1881,  by  Henry  £.  Davis,  administrator 
dB  bonis  non  of  Philip  B.  Fouke,  deceased, 
against  John  J.  Key.  The  object  of  the  bill 
is  to  obtain  an  accounting  from  Key  as  to 
transactions  between  him  and  Fouke  under  an 
alleged  partnership  between  them,  entered  into 
by  a  written  agreement  made  September  24, 
1889. 

On  the  10th  of  August,  1869,  Key  and  Fouke, 
with  one  Hays  and  one  De  Castro,  entered  into 
a  written  agreement  of  copartnership,  as  fol- 
lows: 

'*  Articles  of  copartnership  entered  into  be- 
tween John  J.  Key,  of  the  City  of  Terre 
Haute,  State  of  Indiana;  Philip  B.  Fouke, 
now,  of  the  City  of  New  Orleans,  Slate  of 
Louisiana;  H.  T.  Hays  and  J.  O.  De  Castro, 
both  of  the  City  of  J^ew  Orleans,  State  of 
Louisiana. 

"It  is  agreed  between  said  parties  that  a  co- 
partnership is  this  day  formed  between  them, 
for  the  purpose  of  prosecuting  claims  in  behalf 
of  the  dtizens  of  the  United  States  of  America 
against  the  Government  of  Mexico  and  of  citi- 
reoE  of  the  Government  of  Mexico  against  the 
Government  of  the  United  States  of  America. 
'*It  is  agreed  between  said  parties  that  the 
■aid  Fouke,  Hays  and  De  Castro  shall  procure 
claims  of  citizens  of  the  respective  govern- 
ments named  against  the  other,  and  attend  to 
taking  the  necessary  proof,  and  that  the  said 
claims  shall  be  sent  to  said  Key,  at  Washington 
City,  accompanied  with  a  power  of  attorney 
from  the  claimant  authorizing  said  Key  to 
prosecute  said  claims,  and  authorizing  him  to 
receive  from  said  governments  any  and  all 
amounts  that  may  be  due  and  coming  to  them. 

128  D.  S.  U.  S.  Book  81. 


SEAL. 


6BAL. 

'seal. 


"That  said  Key  shall  retain  all  fees,  as 
agreed  on  by  said  parties,  and  shall  pav  over  to 
said  parties,  acting  in  the  capacity  ox  special 
attorneys,  for  that  purpose,  of  the  claimant,  the 
amount  due  to  them  as  such  special  attorneys, 
both  for  the  amount  awarded  the  claimant  ixA 
for  fees  due  Hays,  Fouke,  and  De  Castro  in  the 
case,  either  at  Washington,  New  York,  or  New 
Orleans,  as  he  may  oe  directed  from  time  to 
Ume  by  either  Hays,  Fouke.  orDe  Castro,  act- 
ing as  the  special  agent  of  the  claimant,  whose 
power  as  such  in  fOl  cases  sent  by  them  is,  to 
all  intents  and  purposes,  recognized  by  the  par- 
ties to  this  contract. 

"  That  said  Kev  shall  retain,  in  all  cases 
when  no  special  direction  is  given,  the  portion 
due  to  said  firm,  paying  over  to  the  other  par- 
ties at  once,  or  accounting  in  such  manner  as 
they  may  from  time  to  time  direct,  for  the  pro- 
portion of  the  fees  so  retained. 

"  It  is  agreed  that  all  fees  received  under  this 
oopartnersnip  shall  be  divided,  one  half  part  to 
said  Key  and  the  other  half  part  to  said  Fouke, 
Hays,  and  De  Castro. 

"Said  Key  is  to  remain  at  Washington  City, 
said  Hays  at  New  Orleans,  said  De  Castro  to 
be  in  the  City  of  Mexico,  and  said  Fouke  is  to 
render  his  services  wherever  they  shall  be 
needed. 

"  In  witness  whereof  we  have  hereunto  set 
our  hands  and  seals  this  10th  day  of  August, 
1869. 

"John  J.  Kbt. 

"  P.  B.  Fouke. 

"  Habbt  T.  Hatb. 

"J.  O.  De  Cabtbo.      isbal.^ 

Cn  the  24th  of  September,  1869,  Fouke  and 
Key  executed  the  following  agreement: 
"Articles  of  copartnership  entered  into  be- 
tween Philip  B.  Fouke  and  John  J.  Key. 

"  It  is  agreed  between  said  parties  wat  a 
partnership  oe  this  day  formed  between  them, 
for  the  purpose  of  {practicing  law  in  the  City  of 
Washington,  District  of  Columbia,  and  that 
partner&ip  shall  be  equal. 

"  It  is  agreed  each  party  shall  give  their  un- 
divided attention  to  the  business,  and  that  said 
business  embraces  all  matters  pertaining  to  the 
profession  of  the  law,  including  prosecution  of 
claims  against  the  Gk)vemment  of  the  Unit^ 
States,  either  before  Congress  or  the  court  of 
claims.  Neither  party  shall  have  the  right  to 
use  the  name  of  the  firm  except  in  such  matters 
as  pertain  to  the  business  of  attorneys. 

*'  It  is  understood  and  agreed  that  all  sums 
received  by  said  Key  or  Fouke  under  an  agree- 
ment of  partnership  heretofore  formed  by  said 
Key,  Fouke,  H.  T.  Hays,  and  J.  0.  De  Castro 
shall  be  equally  divided  by  said  Fouke  and 
Key. 

"  It  is  agreed  that  an  account  of  expenses 
shall  be  kept  between  said  parties  pertaining  to 
their  business  (except  that  part  in  prosecuting 
claims  under  the  Treaty  of  July  4, 1868,  be- 
tween the  United  States  and  Mexico),  and  idl 
sums  received  by  either  partner  from  their 
business,  and  all  sums  retained  by  either  party, 
shall  be  entered  on  a  book  kept  for  that  pur- 
pose, and  the  same  shall  be  subject  to  the  con- 
trol of  both. 

"  It  is  agreed  that  this  copartnership  shall 
continue  until  the  24th  day  of  September,  1871, 
unless  dissolyed  by  mutual  consent. 
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UblifthmeDt/'  and  that  *'  the  true  intent  and 
meaning  of  said  Act  was  to  cede  to  the  State  of 
Ohio  only  such  lands  as  were  unappropriated 
Slid  not  included  in  any  survey  or  entry  within 
aaid  district, which  survey  or  entry  was  founded 
iil>oa  military  warrant  or  warrants  upon  con- 
tiuental  establishment." 

Supposing  this  legislative  interpretation  to 
mean  that  the  unappropriated  lands  referred  to 
were  such  as  had  not  been  included  in  any  sur- 
vey or  entry  founded  upon  a  military  warrant, 
whether  that  survey  was  legal  or  illegal  under 
previous  laws,  nevertheless,  we  are  of  the  opin- 
ion, with  Uie  Supreme  Court  of  Ohio,  that  the 
fourth  section  of  the  Act  must  be  held  to  have 
the  le^l  operation  and  effect  of  confirming  and 
ratifying  previous  titles  made  by  the  Ohio  Agri- 
cultural and  Mechanical  College,  under  the  Act 
of  February  18,  1871.  The  fourth  section  de- 
clares that  "  This  Act  shall  not  in  any  way  af- 
fect or  interfere  with  the  title  to  any  land  sold 
for  a  valuable  consideration  by  the  Ohio  Agri- 
cultural and  Mechanical  College,  grantee,  un- 
der the  Act  of  February  18, 1871."  If  the  title 
of  the  Ohio  Agricultural  and  Mechanical  Col- 
lege, under  the  Act  of  February  18,  1871,  was 
valid,  the  Act  of  May  27, 1880,  giving  for  the 
future  a  new  interpretation  to  that  Act,  could 
not  have  the  effect  of  devesting  its  title.  11,  on 
the  other  hand,  the  title  to  limds  sold  by  the 
Ohio  Agricultural  and  Mechanical  College,  un- 
der claim  of  title  by  virtue  of  the  Act  of  Febru- 
ary 18,  1871,  was  unsupported  by  Uie  terms  of 
that  AJct,  then  section  4  of  the  Act  of  May  27, 
1880,  can  have  effect  only  as  operating  to  con- 
firm that  titie.  This  it  was  competent  for  Con- 
gress to  do — no  vested  rights  intervening— and 
this,  in  our  opinion,  is  what  they  have  <fone  by 
the  Act  of  May  27,  1880. 

By  the  Act  of  August  7, 1882,  22  Stat  alL. 
848,  which,  however,  does  not  affect  the  {ures- 
ent  case,  Conffress  found  it  necessary  to  go  stUl 
farther  and  qmet  the  titie  of  all  persons  dfdming 
lands  in  the  Virginia  military  district  who  had 
been  in  actual  and  open  possession  thereof  for 
twenty  years,  under  daun  and  color  of  titie 
made  in  good  faith,  based  upon,  or  dedudble 
from,  any  entrv  founded  upon  a  military  war- 
rant upon  continental  establishmenf ,  recorded 
in  the  office  of  the  principal  surveyor  within 
the  district  prior  to  January  1, 1852. 

We  are,  therefore,  of  opimon  that  the  Su- 
preme (Tourt  of  Ohio  did  not  err  in  dther  of  the 
propositions  on  which  its  Judgment  was  based. 

Tnere  is  another  view  which  confirms  this 
concludon.  It  was  decided  by  this  court  in  the 
case  of  Fu89eU  v.  Orm,  118  U.S.  550  [28: 998], 
upon  a  careful  and  detailed  review  of  all  the 
legislation  on  the  subject,  that  it  was  essential 
to  the  vesting  of  any  interest  under  an  entry 
and  survey  within  the  Virginia  military  land 
district,  made  prior  to  January  1, 1852,  that  the 
survey  should  be  returned  to  the  Commisdoner 
of  the  Grtoeral  Land-Office  at  Washington,  on 
or  before  that  date,  and  that  the  failure  to  do 
•0  discharged  "the  land  from  any  daim  founded 
on  such  location  and  survey,"  and  extinguished 
"all  right,  titie,  and  estate  previously  acquired 
therebv."  Such  lands  might,  therefore,  very 
properly  be  considered,in  contemplation  of  law, 
as  "unsurveyed."  This  continued  to  be  the  law 
until  the  passage  of  the  Act  of  May  27, 1880, 
by  the  second  section  of  which  it  was  declared, 
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"  That  all  lexal  surveys  returned  to  the  land- 
office  on  or  before  March  8,  1857,  on  entries 
made  on  or  before  January  1, 1862,  and  founded 
upon  unsatisfied  Virginia  niilitarv  continental 
warrants,  are  hereby  oedared  valid."  The  sur- 
vey under  which  Coan  daims  titie  in  the  pres- 
ent case  was  not  filed,  as  appears  from  evi* 
dence  in  the  record,  in  tiie  G^eral  Land-Ofilce 
until  April  26, 1852.  It  is  contended  by  the 
plaintiff  in  error  that  it  is  otherwise  admitted  in 
the  pleadings,  on  the  ground  that  the  answer  of 
Coan  averred,  that,  '\)n  the  26th  of  December, 
A.  D.  1851,  the  said  E.  P.  Kendrick,  surveyOT 
for  said  district,  duly  certified  said  survey, 
bdng  numbered  (the  same  as  said  entry)  158A» 
to  the  General  Land-Office  at  Washington,  D. 
C,  for  patent,  and  that  said  survey  has  ever 
since  been  on  file  in  said  office."  lliis  is  not  a 
distinct  and  unequivocal  averment  of  the  fact 
that  the  survey  bad  been  filed  in  the  Qeneral 
Land-Office  on  or  before  January  1,  1852,  but 
only  that  it  had  been  duly  certified  by  the  dia> 
trict  surveyor  prior  to  that  date.  But,  constra- 
int it  as  Claimed,  it,  neverthdess,  was  not  ad- 
mitted in  the  pleadings,  the  renly  of  the  plaint- 
iff expressly  denying  the  valioify  of  the  entry 
and  survey. 

Objection  is  also  made  and  was  taken  in  the 
court  below  to  the  admission  of  the  evidence  on 
which  the  fact  rests,  that  the  survey  was  not 
filed  until  April  26,  1852,  in  the  Qeneral  Land- 
Office.  This  proof  consists  in  copies  of  official 
letters  written  by  the  Commissioner  of  the 
General  Land-Office  to  Heaton,  then  claiming 
titie  under  the  warrant  and  survey,  redtingtha 
fact,  which  copies  were  sworn  to  hy  a  witness, 
formerly  a  derk  in  the  General  Land-Office, 
and  acquainted  with  the  facts,  he  having,  as 
such  derk,  in  fact  written  the  originals  himsdf 
for  the  Commissioner  of  the  General  Land-Of- 
fice, by  whom  they  were  signed.  We  are  not 
referred  by  counsel  in  arp^uraent  to  any  author- 
i^  in  support  of  the  objection,  and  we  do  not 
see  upon  what  prindple  it  can  be  maintained. 
The  witness  testified  that  at  the  time  the  letters 
were  written  he  was  the  clerk  in  charge  of  the 
division  rdatins  to  the  Virginia  military  dis- 
trict, and  that  alTof  the  decisions  of  the  Commis- 
sioner of  the  General  Land-Office  were  con- 
tained in  letters  written  by  him  to  the  parties 
interested.  We  think  the  evidence  was  ooxn- 
petent,  and  in  fact  it  was  uncontroverted. 

We  find  no  error  in  the  Judgment  of  the  Su- 
preme Court  of  Ohio.    It  is  thertfon  ^jfinmsd. 


HENRY  £.  DAVIS.  Admr.,  of  Phiuf  Bw 

FOUKB,  Appt,, 

e. 

HETTIB  ANN  KEY,  ExTZ.  of  Johh   J. 

Ebt 

09ee  8. 0.  Reporter^  ed.  79-ffiL) 

Action  for  aeoounHng. 

A  partner  oannot  maintain  an  action  against  bis 
oopartoer  for  an  aoooimting  under  an  agreemeot 
of  partnership  which  has  never  been  oomplleil 
with  by  him  and  has  never  gone  Into  effect. 
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Atmed  OS  quitclaims  or  rellnquishmeDts  on  the 
l»n  of  the  United  States,  ana  shall  not  affect 
thr;  adverse  rights  of  any  other  person  or  per- 
sona whomsoever." 

This  statute  was  amended  hy  the  Act  of 
February  25,  1869, 15  Stat  at  L.  275,  440,  as 
[191]     foUows: 

«'Chap.  XLYII.— An  Act  to  Amend  an  Act 
Entitled  'An  Act  to  Confirm  Certain  Pri- 
vate Land  Claims  in  the  Territory  of  New 
Mexico.' 

**Be  itenaeted  hy  the  Senate  andHovieof  Rep- 
reeentativee  cf  the  United  States  of  America  tn 
Oonffren  ateembled.  That  the  exterior  lines  of  the 
Cornelio  Vigil  uid  Ceran  St.  Vrain  claims  of 
eleven  leagues  each,  subject  to  claims  derived 
from  said  parties  as  confirmed  by  the  Act  of 
Conmss  approved  twenty-first  June,  eighteen 
hundred  and  sixty.  United  States  Statutes,  vol- 
ume twelve,  page  seventy-one,  shall  be  ad- 
Justed  according  to  the  lines  of  the  public  sur- 
vey, as  nearly  as  practicable,  with  the  limits  of 
said  claims,  yet  in  as  compact  a  form  as  possi- 
ble; and  the  claims  of  all  actual  settlers  upon  the 
tracts  heretofore  claimed  by  the  said  Vigil  and 
St.  Vrain,  holding  possession  under  titles  or 
promises  to  setUe,  which  have  been  made  by 
■aid  Vigil  and  St  Vrain,  or  their  legal  repre- 
dentalives,  prior  to  the  passage  of  this  Act,  who 
may  establish  their  claims  within  one  year  from 
the  passage  of  this  Act,  to  the  satisfaction  of  the 
register  and  receiver  of  the  proper  land  district, 
shall  in  like  manner  be  adjusted  according  to 
the  aubdi  visional  lines  of  survey,  so  as  to  in- 
clude the  lands  so  settled  upon  or  purchased, 
and  the  areas  of  the  same  shall  be  deductea 
and  excluded  from  the  adjusted  limits  of  the 
claims  of  said  Vigil  and  ht.  Vrain  respectively; 
and  the  claims  of  all  otberactual  settlers  falling 
within  the  limits  of  the  located  claims  of  Vigil 
and  St  Vrain  shall  be  adjusted  to  the  extent 
which  shall  embrace  their  several  settlements 
upon  their  several  claims  being  established 
either  as  preemption  or  homesteads,  according 
to  law;  and  for  the  aggregate  of  the  areas  of  the 
latter  class  of  claims  the  said  Vigil  and  St 
Vrain,  or  their  legal  representatives,  shall  be 
entitled  to  locate  alike  quantity  of  public  lauds, 
not  mineral,  according  to  the  lines  of  the  pub- 
lic surveys,  and  not  to  exceed  one  hundred  and 
sixty  acres  in  one  section. 

"Sec  3.  And  it  be  further  enacted,  That  it 
shall  be  the  duty  of  the  General  Land-Office  to 
cause  the  lines  of  the  public  surveys  to  be  run 
in  the  regions  where  a  proper  location  would 
place  the  said  Vigil  and  St.  Vrain  claims,  and 
that  the  expense  of  the  same  shall  be  paid  out 
of  any  moneys  in  the  treasury  not  otherwise 
appropriated;  yet,  before  the  confirmation  of 
the  said  Act  of  June  twenty-first,  eighteen  hun- 
dred and  sixty,  shall  become  legally  effective, 
1192]  the  sold  Vigil  and  St  Vrain,  or  their  legal  rep- 
resentatives, shall  pay  the  cost  of  so  much  of 
said  surveys  as  enures  to  their  benefit  respec- 
tively, and  that  all  settlers  of  the  said  third 
class,  whose  claims  may  be  adjusted  as  valid, 
shall  have  the  right  to  enter  their  improve- 
ments by  a  strict  compliance  with  the  pre- 
emption or  homestead  laws. 

••Sec.  8.  And  it  be  further  enacted,  That  upon 
the  adjustment  of  the  Vigil  ond  St  Vrain 
claims  according  to  the  provisions  of  this  Act, 
It  shall  be  the  duty  of  the  surveyor-general  of 
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the  district  to  furnish  proper  approved  plats  to 
said  claimants,  or  their  le^l  representatives, 
and  so  in  like  manner  to  said  derivative  claim- 
ants, which  shall  be  evidence  of  title,  the  same 
to  be  done  according  to  such  instructions  as 
mav  be  given  by  the  Conmussioner  of  the  Gen- 
eral Land-Office. 

"Sec.  4.  And  it  be  further  enacted,  That  im- 
mediately upon  runnmg  the  lines  as  provided 
in  section  second  of  this  Act,  the  surveyor-gen- 
eral of  said  district  shall  notify  the  said  Vigil 
.and  St  Vrain,  or  their  agents  or  legal  repre- 
sentatives, of  the  fact  of  such  sui'vey  being 
made,  and  said  claimants  shall,  within  three 
months  after  notice  of  such  survey,  select  and 
locate  tlicir  said  claims  in  accordance  with  such 
survey  and  the  provisions  of  this  Act  and  of  the 
Act  to  which  tliis  is  amendatory,  so  far  as  the 
same  is  not  changed  by  this  Act,  and  shall 
within  said  time  furnish  the  surveyor  general 
with  the  description  of  such  location,  specify- 
ing the  lines  of  the  same.  And  the  par^  faiUne 
to  make  such  selection  and  location,  in  such 
manner  and  within  such  time,  shall  be  deemed  . 
and  held  to  have  abandoned  their  claim,  and 
their  rights  and  eouities  under  this  Act,  and  the 
Act  to  which  this  is  amendatory,  shall  cease 
and  terminate. 

"Sec.  6.  AnCie  it  further  enacted.  That  in 
case  of  the  neglect  or  refusal  of  the  said  Vigil 
and  St  Vrain,  or  either  of  them,  to  accept  of 
the  provisions  of  this  Act  and  the  Act  to  which 
this  is  amendatory,  and  to  locate  their  said 
claims,  as  provided  therein,  no  suit  shall  be 
brought  or  proceedings  instituted  in  any  of 
the  courts  of  the  United  States,  by  such  [193] 
party  or  by  any  one  claiming  through  or  under 
them,  to  establish  or  enforce  said  claims,  or  for 
any  cause  of  action  founded  upon  the  same, 
after  six  months  from  the  passage  of  this  Act" 

The  time  fixed  by  section  1  of  the  last  recited 
Act  for  establishing  the  derivative  claims  was 
extended  by  a  Joint  Resolution  of  April  28, 
1870, 16  Stat  at  L.  878,  668,  by  which  it  was 
directed  that  the  Act  should  be  so  construed 
"As  to  authorize  the  presentation  of  such  deriva- 
tive claims  within  one  year  from  the  completion 
and  approval  of  the  subdivisionol  surveys  con- 
templated by  said  Act  of  twenty-fifth  February, 
eighteen  hundred  and  sixty-nine." 

In  pursuance  of  the  Act  of  February  25, 
1869,  and  within  the  time  limited  by  the  Joint 
Resolution  of  April  28,  1870,  there  were  pre- 
sented to  Irving  W.  Stanton  and  Charles  A. 
Cook,  the  register  and  receiver  at  Pueblo,  Colo- 
rado, claims  on  behalf  of  about  thirty-nine 
derivative  claimants  to  lands  within  the  h'mlts 
of  the  Los  Animas  grant,  covering  in  idl  more 
than  18)5,558^A  acres;  among  them  was  the 
claim  of  William  Craig  for  127,000  acres,  and 
that  of  Thomas  Lciteneclorfer  for  about  16,000 
acres,  which  were  filed  on  the  28d  of  October, 
1872.  The  register  and  receiver  acted  upon  all 
the  claims,  rejecting  that  of  Leitensdorfer  and 
twentv-two  others,  amounting  to  more  than 
85,939^^  acres.  They  decide  favorably,  in 
whole  or  in  part,  on  thirteen  claims.  To 
twelve  of  these  claimants  they  allowed 
24,862^  acres;  the  remaining  78,2i5l-]^  acres 
were  awarded  to  Crai|^.  The  decisions  of  these 
officers  upon  these  claims  bear  date  February 
28,  1874,  and  were  immediately  reported  to  the 
General  Land-Offlce.    Nineteen  of  the  claim. 
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antB,  whose  claims  had  been  rejected,  and 
among  them  Leitensdorfer,  appealed  from  the 
decisions  in  favor  of  Craig  and  a^nst  them- 
selves, respectively.  The  Commissioner  of  the 
Genend  Land-Office  entertained  the  appeals,  so 
far  as  to  decide  that  an  appeal  would  ue  in  such 
cases,  and  from  that  decision  Craig  appealed 
from  the  Commissioner  of  the  General  Xand- 
Office  to  Uie  Secretary  of  the  lAterior.  This 
appeal  was  entertained,  and  the  Secretary  of 
the  Interior  rendered  a  decision  sustaining  the 
authority  of  the  Commissioner  of  the  Qeneral 
Land-Office  to  entertain  and  determine  the  ap- 
peals from  the  register  and  receiver. 
[194]  About  the  25th  of  May,  1875,  Craig  applied 
to  the  President  for  an  order  directing  that  the 
Surveyor-General  of  Colorado  be  required  to 
issue  a  plat  of  the  survey  of  the  land  awarded 
to  Craig  by  the  decision  of  the  register  and  re- 
ceiver, iieing  advised  by  the  attorney-general, 
to  whom  the  matter  was  referred,  that  under 
the  terms  of  the  Acts  of  Congress  relatine  to 
the  subject  the  decisions  of  the  register  and  re- 
ceiver were  final,  from  which  no  appeal  would 
lie  to  the  commissioner  (15  Ops.  Attys-€kin.  94), 
the  President,  on  iMarch  2, 1877,  made  an  order 
directing  the  Commissioner  of  the  General 
Land-Office  to  instruct  the  Surveyor-General  of 
Colorado  to  deliver  to  Cndg  an  approved  plat 
of  the  land  adjudged  to  him  by  the  register  and 
receiver  of  the  Pueblo  land  district,  in  the  State 
of  Colorado,  dated  February  28,  1874.  The 
Commissioner  of  the  General  Land-Office,  on 
March  7, 1877,  instructed  the  Surveyor-Gkjner- 
al  of  Colorado  to  prepare  a  plat  of  the  lands 
specified  and  awarded  by  the  register  and  re- 
ceiver to  Craig. 

Before  that  plat  was  delivered  Leitensdorfer, 
on  May  4,  1877,  filed  his  bill  in  equity  in  the 
Circuit  Court  of  the  United  States  for  the  Dis^ 
trictof  Colorado,  against  William  L.  Camp- 
bell, the  Surveyor-General  of  the  United  States 
for  Colorado,  and  Craig.  In  this  bill  he  set  out 
the  matters  above  statra,  and  in  addition  there- 
to alleged  that  his  own  title  was  derived  by 
mesne  conveyances  from  Eugene  Leitensdorfer, 
to  whom  Vigil  and  St.  Vraiii  had  conveyed  an 
undivided  one  sixth  of  the  entire  s^rant  to  them, 
which  would  have  amounted  to  about  682,724} 
acres  if  the  whole  grant  had  been  confirmed, 
but  which  he  had  reduced  to  twenty-five  sec- 
tions, amounting  to  about  16,000  acres,  to  cor- 
respond with  the  reduced  grant  as  confirmed  by 
Act  of  Congress. 

The  bill  lurtlier  alleged  that  the  reduced  tract 
thus  claimed  hj  the  complainant  before  the 
register  and  receiver  was  in  or  near  the  valleys 
of  the  Las  Animas  or  Purgatoire  River  and 
tributaries,  in  Pueblo  land  district,  Las  Ani- 
mas County,  Colorado,  naming  and  identifying 
rifisi  ^^^i^  sections  and  half  sections  as  compos- 
L  Av o J  Iq^  j^.  ^^^  admitted  that  the  claim  of  the  com- 
plainant, as  thus  reduced,  did  not  conflict  on 
the  ground  with  the  derivative  claim  of  Craig. 
The  bill  further  alleged  that  the  complainant 
produced  evidence  before  the  register  and  re- 
ceiver to  establish,  in  addition  to  the  preceding 
allegations  of  his  bill,  *'the  continuous  inhabi- 
tancy and  cultivation  of  his  claim  by  himself 
since  ^lay,  1862,  which  inhabitancy  and  culti- 
vation still  continue." 

The  bill  also  alleged  that  the  final  delivery 
by  the  survey  or^general  of  the  plat  of  survey  of 
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the  derivative  claims  of  CTaig,  as  ordered  by 
the  President,  would  be  merely  a  ministerial 
act  of  the  surveyor-general,  and  therefore  the 
subject  of  an  injuncuon;  that  such  plats,  under 
section  8  of  the  Act  of  February-  25. 1869,  could 
only  issue  after  the  final  adjustment  of  the 
whole  of  said  confirmation  of  twenty-two 
leagues,  and  of  the  several  derivative  claims 
constituting  the  same,  and  that  said  plats,  when 
so  furnished,  would  be  evidence  of  title,  and 
would  divest  the  United  States  of  the  fee  sim- 
ple in  favor  of  the  derivative  claimants  recciv- 
mg  such  plats;  "that  the  plat  ordered  to  be  de- 
livered by  the  surveyor-general  to  or  for  Craig 
would  leave  no  part  of  said  confirmation  appli- 
cable to  complainant's  claim  or  the  claims  of 
the  other  derivative  claimants  whose  appccds 
are  now  pending  before  the  commissioner,  and 
would,  in  fact,  preclude  the  commissioner  from 
considering  the  appeals  of  complainant  and  of 
the  other  dcrivaUve  claimants;  that  complain- 
ant's claim  is  not  in  conflict  on  the  CTound  with 
Craig's  claim,  but  is  many  miles  distant,  and 
the  mass  of  the  derivative  claims  under  Vieil 
and  St  Vrain,  though  greatly  exceeding  uie 
quantity  confirmed,  are  competitors  for  area, 
but  not  for  specific  locations;  that  for  these 
reasons  the  delivery  of  Craig's  plat,  or  of  the 
plat  of  any  derivative  claim  whatever,  before 
the  final  decision  by  the  commissioner  and  sec- 
retary of  the  said  appeals  now  pending  before 
the  Commissioner,  and  the  final  adjustment  by 
them  of  the  whole  mass  of  said  derivative 
claims,  would  be  against  equity  and  the  rights 
of  complainant  and  other  appellants  in  said 
apftcals,  and  would  infiict  on  complainant  and 
said  appellants  irreparable  injury." 

The  prayer  of  the  bill  was  for  a  perpetual  in- 
junction to  restrain  the  delivery  of  the  plat  and 
surv^  of  the  derivative  claim  of  Craig  "until 
the  a'^peals  of  complainant  and  of  the  other  de- 
rivative claimants  under  them,  now  pending 
before  the  Commissioner  of  the  General  Land- 
Office,  shall  be  tried  and  finally  adjudged  on 
Uieir  merits,  under  the  direction  of  the  Secre- 
tary of  the  Interior,  according  to  law,  and  un- 
til It  shall  appear  by  such  final  judgment  that 
said  Craig,  or  other  derivative  claimants  under 
said  Vigil  and  St.  Vrain,  or  either,  are  entitled 
to  plats  as  evidence  of  title;"  and  also  for  nu 
injunction  to  the  same  effect  in  the  mean  time. 

The  bill  also  contained  a  general  al legation 
to  the  effect  that  the  register  and  receiver  were 
corrupted  by  Crai^,  ana  fraudulently  induced 
to  make  the  award  in  his  favor. 

On  the  21st  of  May,  1877,  a  temporary  in- 
junction was  granted  as  prayed  for,  on  certain 
conditions,  one  of  whicn  was,  that  the  com- 
plainant, within  thirty  days,  should  "com 
mence  proceedings  in  the  proper  court  of  the 
District  of  Columbia,  havingfor  their  object  an 
order  on  the  General  Land-Office  to  hear  and 
determine  the  appeals  mentioned  and  described 
in  the  said  bill  of  complaint  as  having  been 
taken  by  the  said  complainant  from  the  deci- 
sion of  the  rerister  and  receiver  of  the  land- 
office  at  Pueblo,  in  respect  to  the  lands  de- 
scribed in  the  said  bill." 

On  the  25th  of  June,  1877,  an  affidavit  was 
filed  showing  that,  on  the  19th  of  Jane,  the 
compkdnant  had  cause  to  be  filed  in  the  Su- 
preme Court  of  the  District  of  Columbia  a  pe- 
tition and  affidavit  for  a  mandamu$  against  the 
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Commissioner  of  the  General  Land-0fl9ce. 
praying  for  a  writ  commanding  him  to  proceed 
to  tiear  and  determine  the  said  appeals. 

On  July  13,  1877,  the  present  cause  was 
heard  on  a  demurrer  to  the  bill,  and  on  a  mo- 
tion to  dissolve  the  injunction,  when  an  order 
was  made  dissolying  the  injunction  and  sustain- 
ing the  demurrer,  with  leave  to  the  complain- 
ant to  file  an  amended  and  supplemental  bill, 
which  he  accordingly  did.  That  bill,  filed  on 
October  6,  1877,  recitinff  all  the  matters  con- 
tained in  the  original  bUl-,  alleges  in  addition 
riftTi  ^^^  ^  ^^  Supreme  Court  of  the  District  of 
*  '^  Columbia,  on  July  8,  1877.  the  motion  of  the 
complainant  for  a  rule  on  the  Conmiissioner  of 
the  General  Land-Office  to  show  cause  why  the 
writ  of  fnandamuM  should  not  issue  against  him, 
to  require  him  to  proceed  with  the  hearing  of 
the  appcada  alleeea  to  be  pending  before  him, 
was  denied  by  that  court  at  special  term,  on  the 
eround,  among  others,  that  no  appeal  lay  to  the 
Conmiissioner  of  tbe  General  I^d-Offlce  from 
such  dedsions,  and  that  he  did  not  appeal  from 
said  judgment  because  he  was  adviseid  by  coun- 
sel that  DO  appeal  would  lie  from  such  a  Judg- 
ment. 

The  bill  further  alleges  that,  after  the  disso- 
lution of  the  injunction,  the  Commissioner  of 
the  General  Land-Office  delivered  to  Craig  an 
approved  plat  of  the  survey  of  the  lands  ac- 
cording to  the  area  allowed  to  him  by  the  reg- 
ister and  receiver  at  Pueblo. 

The  bill  reiterates  the  charges  of  corruption 
and  fraud  as  against  Craig  and  the  register  and 
receiver  in  the  original  bm,  and  further  shows, 
'*that,  for  tne  reasons  hereinbefore  stated,  said 
duplicate  plats  of  defendant  Craig  are  intrinsi- 
calhr  iil^al  and  void  ab  initio,  and  that  Craig 
hadf,  or  has.  no  title  to  said  kmds,  St.  Yrain 
having  sold  his  interest  before  Craig  purchased ; 
that  the  order  ot  the  President,  whicnsaid  plats 
are  intended  to  enforce,  is,  also,  for  reasons 
hereinbefore  stated,  intrinsically  illegal  and 
void  ab  initio,  and  was  granted  tmder  the  er- 
roneous belief  by  the  President  that  no  contro- 
versy existed  respecting  the  guantity  of  land 
embraced  in  said  plats;  that  said  plats  were  is- 
sued in  mistake  of  law  and  fact,  and  leave  no 
land  applicable  to  the  derivative  claims  of  your 
orator  and  the  other  said  appellants  before  the 
Commissioner  of  the  Crenenu  Land-Office,  and, 
tn  fact,  prevent  him  from  tryine  their  appeals 
DOW  lawfullv  pending  before  hfid,  and  are  in 
the  nature  of  a  cloud  on  the  titles  of  your  orator 
and  the  said  appellants  to  their  respective  de- 
rivative claims;  and  that  your  orator  fears  said 
duplicate  plats,  if  left  uncanceled,  would 
cause  irreparable  mischief  to  him  and  to  all  the 
other  said  appellants  before  the  said  commis- 
•loncr." 

The  prsyer  of  th«  amended  bill,  therefore,  is, 
thttt  "the  approved  plats  of  the  derivative  claim 
{108]  ^f  defendant,  William  Craig  signed bydefend- 
ant  Campbell,  on  the  26th  of  Aiay,  1877,  be  de- 
creed void  from  the  beginning,  and  that  said 
defendant,  William  Craig,  be  forever  enjoined 
from  prosecuting  any  suit  in  law  or  equity  on 
said  approved  plat  or  plats  as  evidence  of  title, 
or  that  Craig  be  adjudged  as  holding  tbe  same 
in  trust  for  plaintiff  ana  other  derivative  claim- 
ants, and  that  defendant,  William  Craig,  and 
agents,  and  defendant,  William  L.  Campbell, 
as  United  States  Surveyor-General  of  Colorado. 
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and  his  successors  in  office,  and  all  under  them, 
be  ordered,  within  a  time  to  be  limited  by  thifl 
court,  to  deliver  the  said  plats  to  the  court,  and 
that  Uie  said  plats  be  thereupon  canceled;  and 
he  prays  for  all  other  general  and  special  relief 
applicable  to  the  case. 

To  this  amended  and  supplemental  bill, 
Campbell  and  Craig  filed  separate  demurrers. 
The  demurrer  of  Campbell  was  sustained,  and 
the  bill  as  to  him  ordered  to  be  dismissed.  The 
demurrer  of  Craig  was  overruled,  and  there- 
upon, on  the  7th  of  October,  1878,  Craig  filed 
his  answer  to  the  amended  bill. 

The  answer  of  Cndg  denies  the  title  of  Lei- 
tensdorfer  to  any  interest  in  the  land,  and  as- 
serts the  title  of  Craig  himself  to  the  land 
awarded  to  him  by  the  decision  of  the  register 
and  receiver;  it  denies  all  charges  of  fraud  and 
corruption  against  them  and  himself;  and  daims 
that  the  awaurd  and  decision  of  the  renter  and 
receiver,  under  the  Act  of  Congress  of  Februaiy 
25,  1869.  is  final  and  conclusive,  subject  to 
no  appeal  to  the  Commissioner  of  the  General 
Land-Office,  or  to  the  Secretary  of  the  Interior, 
and  sets  up  tbe  decision  and  judgment  of  the 
Supreme  Court  of  the  District  of  Columbia, 
dismissing  the  application  for  a  mandamui,  as 
a  condusTve  judgment  on  the  question. 

A  replication  was  filed  to  ^is  answer,  and 
the  cause  being  put  at  issue  a  large  amount  of 
proof  was  taken,  consisting  of  documentary 
evidence  and  the  testimonv  of  witnesses. 

It  further  appears  that  after  the  4th  of  March 
1877,  when  a  new  administration  came  into  of 
fice,  an  application  was  made  to  the  Secretary 
of  the  Interior  on  behalf  of  the  complainant, 
asking  for  a  stay  of  proceedings  under  the  order 
of  the  President,  and  that  the  matter  might 
be  reopened  for  hearing  before  the  Conunis- 
sioner  of  the  General  Land-Office  on  the  appeal 
from  the  decision  of  the  register  and  receiver. 
This  application  was  referred  to  the  attorney- 
general,  who  gave  an  opinion  that  the  official 
acts  of  the  officers  of  the  preceding  administra- 
tion could  not  be  reviewed  by  their  successors 
in  office.    15  Ops.  Attys-Gen.  208. 

On  the  8th  of  January,  1878,  a  patent  waa 
issued  bv  the  United  States  to  William  Craig, 
and  to  his  heirs  and  assigns  {forever,  for  the 
land  induded  within  the  npproved  plat,  in  con- 
formity, as  it  redtes,  with  section  2447  of  tbe 
Revised  Statutes  of  the  United, States,  and  with 
the  stipulation  that,  in  virtue  of  tbe  provisions 
of  that  section,  the  patent  '*shall  only  operate 
as  a  relinquish  ment  of  title  on  the  part  of  the 
United  States,  and  shdl  in  no  manner  interfere 
wlUi  any  valid  adverse  right  to  the  same  land, 
nor  be  construed  to  preclude  a  legal  investiga- 
tion and  decision  by  tbe  proper  judicial  tri- 
bunal between  adverse  claimants  to  the  same 
land." 

On  January  30,  1879,  before  final  hearing, 
the  complainant  dismissed  tbe  bill  and  amend- 
ed bill  so  far  as  by  the  prayer  it  was  sought  to 
hold  the  defendant  Craig  liable  as  trustee  for 
the  complainant  of  the  title  to  the  lands  con- 
veyed to  him. 

Tbe  opinion  and  decision  of  the  register  and 
receiver  in  favor  of  Craig's  claim  redtes  the 
groimds  of  the  award  as  follows:  "His  claim 
does  not  rest  wholly  upon  the  shadowy  founda- 
tion of  uncertain  and  vague  promises,  but  ia 
backed  by  conveyances  which  remove  all  sua. 
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piciou  or  doubt  from  his  asBerled  rights,  and  in 
our  opinion  cannot  be  postponed  to  any  other 
claim  than  those  abo^e  recited.  If  his  claim 
rested  on  promises  to  settle  only,  it  might  be 
said  that  the  promises  dated  as  far  back  as  1855, 
and  the  month  of  March  of  that  year;  that  he 
went  on  the  land  promised;  that  he  offered  his 
resignation  in  the  Army  in  consequence  of  it; 
tbat  it  was  not  accepted;  that  in  December, 
1862.  he  was  appoioted  spent  for  the  grant  by 
St.  Vrain,  and  iben  agam  resigned,  and  was 
refused  acceptance;  that  in  the  spring  of  1868 
be  began  the  improvement  of  his  land,  finally 
got  out  of  the  Army  iu  1864,  and  moved  on  the 
land,  where  be  lias  since  resided  continuously, 
nnd  has  expenilcHi  ^200,000  in  improvements 
thereon;  Uie  pateut  deeds  of  8t.  Vrain  showing 
the  extent  of  his  rights— deeds  which  appear  to 
liave  been  duly  recorded  soon  after  execution — 
thus  preventing  any  one  beinff  deceived  as  to 
the  property  claimed  by  him.*^ 

The  decision  of  the  register  and  receiver 
against  the  claim  of  Lcitcn«lorfer  is  based  up- 
on these  grounds,  viz.:  that  there  is  no  sum- 
dent  proof  of  the  paper  title  by  which  he  claims 
an  undivided  one  sixth  of  the  original  Mexican 
grant;  that  tliat  paper  title,  even  if  proven, 
would  not  entitle  him  to  anythine  as  against 
actual  settlers,  but  only  to  one  sixth  of  any  sur- 
plus which  might  be  ascertained  after  satisfy- 
ing the  claims  of  that  class;  and  that  Leitens- 
dorfer  was  not  entitled  to  claim  as  an  actual 
settler,  even  supposing  that  he  had  taken  pos- 
session of  a  particular  location,  for  the  reason 
tbat  he  does  not  show  himself  to  have  acquired 
tbat  possessory  interest  from  either  of  the 
original  grantees. 

The  cause  having  proceeded  to  final  hearinff, 
a  decree  was  entered  July  3,  1880,  whereby  it 
was  "(ndered,  adjudged  and  decreed  that  the 
decision  or  award  of  the  renster  and  receiver 
of  the  land  described  in  the  Dili  and  pleadings 
of  date  the  28d  of  February,  1874,  in  favor  of 
the  defendant,  William  Craig,  is  fraudulent 
and  void;  and  it  is  further  ordered,  adjudged, 
and  decreed,  that  the  patent  for  the  said  lands 
issued  to  defendant,  William  Craig,  on  the  8th 
day  of  January,  1878,  be  and  it  is  hereby  de- 
clared and  decreed  to  be  nuU  and  void;  and 
tbat  the  approved  plat  or  plats  delivered  to  de- 
fendant, William  Craig,  as  evidence  of  Utle  to 
the  land  described  in  the  bill,  by  William 
Campbell,  Surveyor-Qeneral,  be  and  the  same 
are  hereby  declared  and  decreed  to  be  null  and 
void."  From  that  decree  this  appeal  is  pros- 
ecuted. Pending  the  appeal  in  this  court,  both 
parties  having  died,  the  cause  has  been  revived 
in  the  names  of  their  respective  personal  rep- 
resentatives. 

Muars,  Benjamin  F.  Boiler  and  O.  D. 
Barrettt  for  appellant: 

The  trustee  should  be  made  either  a  coplaint- 
iff  or  a  defendant  in  the  suit 

Dan.  Ch.  PI.  &  Fr.  192. 

As  there  is  no  residuum  for  the  oridnal 
grantees,  there  are  no  lands  to  which  Leitensaomf- 
er's  interest  can  attach. 

The  fourth  section  of  the  Act  of  February  25, 
1869,  was  not  complied  with. 

The  lands  claimed  are  not  within  the  bound- 
aries of  the  original  grant 
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The  court  may  examine  the  surveys  to  see 
for  itself  where  the  line  would  run. 

lndianapoU$  db  O.RRCo,  v.  Stej^^m,  28 
Ind.  429;  AtuxUer  v.  Sehenek,  9  Wis.  161; 
Prieff&r  v.  Bxelianae  Mut.  Ins.  Co,  6  Wis.  89. 

All  the  interest  in  the  grant  has  catsed. 

The  decision  of  the  register  and  receiver  is 
final  in  law. 

United  States  v.  Ferreira,  54  U.  S.  18  How. 
40  (14: 42);  Eg  parte  United  States,  84  U.  8.  17 
Wall.  489  (21:  (»6);  Johnson  v.  Totesley,  80  U.  S. 
18  Wall  72  m:  485);  Butterworth  v.  United 
States,  112  XT.  8.  50  (28:656);  Barnard  v.  Atftle^, 
59  U.  8.  18  How.  43  (15:  285). 

The  relief  prayed  for  in  the  bill  cannot  be 
^ven,  save  in  a  suit  brought  in  the  name  of  the 
United  States. 

Act  Feb.  25, 1869, 16  Stat  at  L.  275;  Puttersm 
V.  Winn,  24  U.  8.  11  Wheat  880  (6: 500);  v^. 
Louis  Smelting  Go.  v.  Kemp,  104  U.  S.  644  (26: 
878);  United  States  v.  Schurz,  102  U.  8. 878  (26: 
167);  meld  v.  Seabury,  60  U.  8. 19  How.  832  (15: 
650);  United  States  v.  77irockmorton,  98  U.  8. 70 
(25:97). 

There  is  no  proper  party  appellee  in  this 
case  before  the  court,  and  the  suit  has  abated. 

Barribeau  v.  Brant,  58  U.  8. 17  How  43(15: 
84). 

Leitensdorfer  is  disqualified,  for  want  of  any 
interest  in  the  subject  nuitter  of  the  suit,  to 
maintain  it 

Vattier  v.  ffinde,  82  U.  8.  7  Pet  253  (8:676). 

No  trust  can  result  to  a  grantor  unoer  hia 
deed,  which  on  its  face  is  sufficient  to  convey 
the  property  absolutely. 

SquireY.  Harder,  1  Paige,  494;  Williams,  Real 
Prop.  157,  note  1. 

ifo  parol  evidence  can  be  received  to  change 
or  vary  the  effect  of  a  deed. 

1  Greenl.  Ev.  §  26,  note  1;  Pcrrv,  Tr.  S  162; 
Learned  v.  Tritch,  6  CoL  482;  Whiting  v.  OoutdL 
2  Wis.  552;  Mitf.  Eq.  PL  78. 

Courts  of  equitv.  In  cases  of  alleged  mistake 
or  fraud,  give  relief  only  to  one  who  proves 
himself  to  have  been  wronged  by  the  fraud  or 
mistake  complained  of.  Tney  do  not  ait  to  ad- 
judicate questions  of  abstract  right. 

Marge  v.  Parsons,  114  U.  8.  825  (29:  905); 
Story,  £q.  Jur.  §  208;  Vernon  v.  Kegs,  12  East. 
682. 

Messrs,  John  Paul  Jones,  F,  P.  Deweea  and 
2>.  W,  Voorhees,  for  L«mn  8.  King,  intcrvcnor: 

To  constitute  such  actual  fraud  as  will  be 
sufficient  to  cancel  tbe  plats  and  patents  to 
Craig,  it  is  only  necessary  to  show  tnat  there 
was  collusion  and  design  between  him  and  the 
register  and  receiver  to  injjure  Leitensdorfer  by 
depriving  him  of  some  right  or  otherwise  im* 
pairing  it 

Canard  v.  NieoU,  29  U.  8. 4  Pet  291  (7:  8(I2>; 
United  States  v.  Arredondo,  81  U.  S.  6  Pet.  691 
(8:  547). 

Where  there  is  anappesrance  of  fraud.  Inade- 
quacy of  price  becomes  a  strong  arg^ument 
against  the  purchaser. 

Weitsea  V.  Fry,  4  U.  8. 4  Dall.  218  (1 :  807). 

A  dedsion  procured  by  fraud  cannot  be  the 
basis  of  any  rights  which  can  injuriously  affect 
the  plaintiff. 

Johnson  v.  Towsleg,  80  U.  8.  18  WalL  72  (20 
485);  Moore  v.  BMnns,  96  U.  8.  580  (24:  848) 
Shepleg  v.  Cowan,  91  U.  8.  880  (28: 424):  UniUn 
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^,     StaUt  T.  The  Am$$tad,  40  U.  B.  15  Pet  518  aO: ) 

(S50]     Q2G);  Lenox  y.  Notrebe,  Hemp.  251. 

CompUixiaDt  had  the  right  to  appeal  from  the 
dedaioD  of  the  register  and  receiver  rejecting 

bis  **lMlm«^ 

Exparte  ZeOMT,  76  U.  8. 0  Wall.  244  (10:665); 
Bt  parte  United  States,  U  U.S.  17  WalL  445 
(31:  606);  Butteneorth  y.  United  Stata,  112  U. 
S.  50(28: 656);  Shepley  v.  Couyin,  01  U.  8.  840 
(28:427). 

It  is  only  when  the  goyemment  is  directly 
interested  in  the  result  of  the  action  that  it  Is 
Deoefisaiy  that  the  suit  to  cancel  a  patent  should 
be  brought  in  the  name  of  the  United  States. 

MuOany.  United  States,  IISV.  8.  276  (80: 
172);  Caetro  y.  HendHcke,  64  U.  8. 28  How.  488 
(16: 576);  Pdttermm  y.  Winn,  24  U.  8. 11  Wheat 
880  (6:  500):  PoUc  y.  WendaX,  18  U.  8. 0  Cranch, 
87  (8: 665);  Johnscm  y.  Tawtleif,  80  U.  8. 18  Wall. 
84  (20:  487);  United  States  y.  Throckmorton,  98 
U.  8.  70  (25:  97). 

Messrs,  Robert  H,  Bradford  and  Charles 
W.  Hornor*  for  appellee: 

The  ootirt  below  had  jurisdiction  of  this 


Ober  ▼.  Oallagher,  08  U.  8.  100.  206  (28:  820. 
881);  8toi7,  Eq.  64  k;  Ward  y.  Todd,  108  U.  8. 
327,  829  (26:  m,  840). 

The  court  below  had  power  to  grant  the  relief 
•ouffht 

Btsgnea  y.  Broderiek,  88  (J.  8. 18  Pet.  486, 450 
nO:  285,  242);  United  States  y.  Stone,  60  U.  8. 
2  Wall.  625. 585  (17:  765, 767);  Johnson  y.  Tbw- 
Ji^,  80  U.  8. 18  Wall.  72, 87  (20 :  485. 488);  War- 
rem  y.  Van  Brunt,  86  U.  8. 10  Wall.  646,  658 
(22:  210.  222). 

The  ri^ht  of  Leitensdorfer  is  clear.  His  right 
to  tiy  his  tide  before  the  commissioner  and 
aecr^ary  is  a  legal  right  created  by  statute. 

Act  July  4.  1886,  §  1;  5  8tat  at  L.  107rR.  8. 
^^  458, 441;  Magmrey.  Tyler,  66U.  8. 1  Black, 
195. 202  (17: 187.  141);  Mamrire  y.  Tyler,  75  U. 
8.  8  Wan.  650,  667  aO:  820,  825);  Snyder  y. 
Siekles,  08  U.  8. 208. 210-211  (25:  07, 101). 

Equity  wOl  interfere  by  a  proper  proceeding, 
now  that  the  ezecutiye  power  haa  exhanstM 
Itself. 

HoUoway  y.  Whitdy,  71  U.  8. 4  Wall.  522  (18: 
885);  Oaines  y.  Thompson,  74  U.  8.  7  Wall.  847 
(10:  62):  Utekfield  y.  E^gister  and  Receiver,  76 
U.  8.  0  WalL  575  (10:  681);  Sampson  y.  Smiley, 
80  U.  8.  18  Wall.  01  (20: 480);  Warren  y.  Van 
Brunt,  supra:  Willard,  Eq.  804. 807.  ed.  1868; 
Blo^  y.  Blodget,  42'How.  Pr.  10;  1  8tory,  Eq. 
^  828,838. 

The  right  of  an  eauitable  owner  to  file  a  bill 
1o  cancel,  as  a  doud  on  his  title,  a  patent  Hie- 
pilly  issued  by  the  United  States  is  sustained 
by  the  opinions  of  Attomm-General  Wirt  (1 
Ops.  800,  458).  Legare  (4  C5^.  121),  and  Clif- 
ford (Id.  560). 

Leitensdorfer  had  a  right  to  sue.  Dilatoiy 
pleas  must  be  made  in  limine  litis, 

Livingston  v.  Woodioorth,  56  U.  8.  15  How. 
«46  (14:  800);  Teaton  y.  Lynn,  80  U.  S.  5  Pet 
•224  (8: 105);  Society  Prop.  Oospel  y.  Town  cf 
PauiUi,  20  U.  8.  4  Pet  480.  501  (7:  027,  084); 
Conard  y.  AOantie  Ins.  Co.  26  U.  8. 1  Pet.  886, 
450  (7: 180. 217). 

Leitensdorfer  had  capacity  to  sue. 

1  Om,  800,  458.  by  Wirt;  4  Ops.  121.  by  Le- 

Src;  Id.  560,  by  Clifford;  Seward  y.  fficks.  1 
\r.  &  McH.  24;  BagneU  y.  BrodeHck,  88  U.  8. 
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18  Pet  486,  450  (10:  285.  242):  and  see  Sheptey 
y.  Oowan,91  U.  8. 880,  840  (S»:  424, 427), quot- 
ed and  approyed  in  Moore  y.  Bobbins,  06  U.  8. 
580.  585  (24:  848,  850),  by  MiUer.  J.;  Lytle  y. 
Arkansas,  50  U.  8.  0  How.  814  (18: 158);  Oun- 
ningham  y.  As/dey,  55  U.  8.  14  How.  877. 880 
(14: 462.  467);  Barnard  y.  Ashley,  50  U.  8.  18 
How.  48,  45  (15:  285.  286);  NewhaU  y.  Sanger, 
02  U.  8.  761  (28:  760);  Vance  v.  Burbank,  101 
U.  8.  514,  518  (25:020);  Moorey.  Bobbins,  06  U. 
8.  580  (24:  94^;  Western  Pac  R.  R.  Co.  y. 
United  States,  108  U.  8.  510,  512  (27: 806). 

Leitensdorfer  had  sufficient  interest  to  main- 
tain this  suit. 

Act  Feb.  25, 1860. 15  8tat  at  L.  275. 

An  executiye,  legislatiye  or  judicial  confir- 
mation of  a  land  claim  in  the  onginal  owner's 
name,  enures  to  an  intermediate  yendee,  who, 
as  the  equitable  owner,  can,  bjr  bill,  compel  the 
nominal  confirmee  or  his  heirs  to  conyey  tp 
complainant  the  legal  title. 

iJnited  States  Y.Pereheman,  82  U.  8.  7  Pet 
51, 07(8: 604,  621);  United  States  Y.Sutter,  62  U. 
8.  21  How.  170. 182  (16: 110, 122);  Morehouse  y. 
Phelps,  62  U.  8.  21  How.  204,  804-5  (16:  140, 
143);  and  especially  Landes  y.  Brant,  51 U.  8. 

10  How.  848, 874  (18:  440,  460). 
Leitensdorfer's  sale  to  Allen,  pendente  lite^ 

did  not  cause  this  suit  to  abate. 

SwannY.  Clark,  110  U.  8.  602,  607  (28:  256. 
2SS);  Wliiteside  y.  Easeltofh,  Id.  206,  800-801 
(28: 152, 154);  OromwiU  y.  Sa4i  County,  04  U. 
8.851,860(24:105,200). 

A  pendente  lite  aasignment  carries  with  it  an 
implied  license  by  the  assignor  for  the  use  of  his 
name  in  the  cause  by  the  assignee  to  protect  the 
rights  assigned. 

Exparte  S.  d N.  Alabama R,  R,  09.05  U.  8. 
221,  226  (24:  855,  857). 

The  decisions  of  the  register  andreceiyer 
are  not  final,  and  Leitensdoner  may  appeal. 

This  is  a  public  act 

8edgw.  8tat  &Con8t  L.  32. 88,  ed.  1857;  JB^ 
y.  Fbntleroy,  11  Tex.  608;  Commonwealth  y. . 
Springfield/l  Mass.  0;  MiUs  y.  St.  Clair  County, 
40  U.  B.  8  How.  560  (12: 1201);  Eaet  Hartford 
y.  Hartford  Bridge  Co.  51  U.  8. 10  How.  511' 
(18:  518);  Young  y.  Bank  qf  Alexandria,  8  U. 
8.  4  Cranch,  884  (2:  655);  1  Miss.  20;  Ptfrts- 
mouth  Livery  Co.  y.  Watson,  10  Mass.  01;  Bum- 
ham  y.  Webster,  5  Mass.  268;  Pierce  y.  Kimball. 
0  Me.  54;  United  States  y.  Ferreira,  54  U.  8. 18 
How.  40  (14:  42);  League  y.  Be  Toung,  52  U.  8. 

11  How.  185  (18:  657);  Decatur  y.  Paulding,  89 
U.  8. 14  Pet  407  (10:  550);  Mississippi  y.  John- 
son, 71  U.  8.  4  Wall.  475,  408  (18: 487,  441); 
Marbury  y.  Madison,  5  U.  8.  1  Cranch.  187  (2: 
60);  KendaU  y.  United  States,  87  U.  S.  12  Pet 
524  {9:llBl):Litchfield  y.  Register  and  Receiver, 
70  U.  8. 0  Wall.  575.  577  (10:681, 682);  Comegyi 
y.  Vasse,  26  U.  8. 1  Pet  104,  212  (7: 108.  116); 
FrevaU  y.  Bache,  80  U.  8.  14  Pet  05  (10:  860). 

The  President  had  no  power  to  award  the 
title  to  Craig,  and  that  title  was  yoid. 

Magwire  y.  Tyler,  supra;  1  Attys-GJen.  Ops. 
624. 680, 636, 678,  by  Mr.  Wirt;  2  Attys-Gten.Ops. 
481.  507.  by  Roger  B.Taney;  4  Attvs-Cten.  Ops. 
841.  by  John  Nelson ;  Id.  515.  by  John  T.  Mason ; 
5  Attys  Gen.  Ops.  275, 287. 680,  by  John  J.  Crit- 
tenden;  6  Attys-Gren.  Ops.  226,  l^  Caleb  Cush- 
ing;  10  Attys-Oen.  Ops.  526,  527,  and  11  Attys- 
(Jen.  Ops.  14,  by  Edward  Bates;  18  Attys-Gten. 
Ops.  28.  by  Ebenezer  R.  Hoar;  Id.  887,  by  A. 
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T.  Akerman;  W%leo9  v.  Jackson,  88 U.  8. 18  PeU 
498, 518  (10^384, 271);  Ff^tafTMY.  United  Statet, 
42  tJ.  8. 1  How.  290  (11: 185). 

If  the  PresideDt  had  a  right  to  interfere,  his 
action  may  be  reviewed  by  the  Judiciary  for 
errors  of  law. 

FM  V.  WendaX,  18  U.  8.  9  Cranch,  87,  99  (Zi 
665, 669);  8t.  LauU  BmeUing  Co.  v.  Kemp,  104 
U.  8.  686,  648  (26:  876,  877);  Marbury  v.  Mad- 
ison, 5  U.  8.  1  Cranch.  187, 168, 166  (2:  60, 69, 
70);  Minnesota  v.  BatcMder,  68  U.  8. 1  WalL 
109, 115  (17:  551. 552);  Jones  v.  BoOes/l^  U.  8. 
9  WaU.  864,  869  (19:  784.  786);  BhepUy  v. 
Cowan,  91  U.  8.  880,  840  (28:  424,  427);  Moore 
y.  Bobbins,  96  U.  8. 580,  588  (24:  848, 850). 

[202]       Mr.  Justice  Blatthews  delivered  the  ophiion 
of  the  court: 

By  reference  to  the  provisions  of  the  Act  of 
2tBt  of  June.  1860, 12  Stat  at  L.71,and  of  the  Act 
of  the  25th  February,  1869, 15  8tat.  at  L.  275.  it 
wHl  appear  that  after  the  survey  of  the  exterior 
lines  of  Uie  Las  Animas  grant,  the  claims  first 
to  be  provided  for  were  those  of  all  actual  set- 

[203  ]  tiers  holding  possession  under  "titles  or  promis- 
es to  settle"  made  by  Vigil  and  8t  Yrain,  or 
their  legal  representatives,  prior  to  tiie  passage 
of  the  Act  It  was  required  that  those  claims, 
vdthin  one  year  from  the  passage  of  the  Act, 
should  be  established  to  the  satimaction  of  the 
register  and  receiver  of  the  proper  land  district, 
when  they  were  to  be  adjusted  according  to  the 
subdivisional  lines  of  surv^  so  as  to  Include 
the  lands  so  settled  upon  or  purchased.  It 
follows,  of  course,  that  these  were  to  be  sur- 
veys of  distinct  locations,  which  might  be 
widely  separated  from  eadi  other  in  different 
parts  of  the  orighial  Mexican  grant,  but,  of 
course,  within  its  exterior  limits.  Tlie  grant 
itself,  however,  having  been  confirmed  omy  to 
the  extent  of  twenty-two  square  leagues,  it  also 
follows  that  these  surveys  in  their  a^gr^gate 
areas  were  not  to  exceed  that  quantity.  If, 
however,  there  were  other  actual  settlers  with- 
in the  limits  of  the  original  grant  to  Yigil  and 
St  Train,  not  claiming  titte  from  or  under 
them,  but  merely  by  reason  of  their  actual  pos- 
session, their  several  settlements  might  be  es- 
tablished either  as  preemption  rights  or  hon^e- 
steads,  according  to  law,  but  the  quantities 
were  not  to  be  deducted  from  the  twenty-two 
square  leagues.  If  any  part  of  this  quantity  of 
twenty-two  square  leagues  should  remain  unex- 
hausted by  the  daims  of  actual  settiers  holdine 
possession  under  "tities  or  promises  to  settie^ 
made  by  Vigil  and  8t  Vram,  and,  therefore, 
called  in  this  record  "derivative  claims,"  any 
such  surplus  was  to  be  located  in  two  eq;ial 
tracts,  each  of  square  form,  in  any  part  ot  the 
tract  covered  by  the  origiDal  grant,  for  the  bene- 
fit of  Vigil  and  8t  Vnun,  and  their  assigns  or 
representatives. 

It  is  conceded  by  all  parties  to  this  record, 
that,  in  point  of  fact,  the  claims  of  the  first 
class,  including  Craig's,  being  those  of  actual 
settiers  holding  possession  un<kr  tities  or  prom- 
ises to  settie  made  by  VigO  and  8t  Yrain, 
exhausted  the  whole  Quantity  of  the  grant  as 
confirmed  and  reducea  to  twenty-two  square 
leagues.  The  controversy  now  is,  therSore, 
confined  to  the  conflicting  claims  of  this  class. 

[204]        It  is  further  to  be  observed  that  the  com- 
plainant Leitensdorfer  lays  no  claim  to  any 
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part  of  the  lands  embraced  in  the  survey  and 

Slat,  and  covered  by  the  patent  issued  to  Crai^; 
e  does  not  allege  or  complain  that  any  latioa 
belonging  in  e^uitv  to  him  were  awarded  to  an- 
o^er;  he  admits  that  he  was  not  an  actual  set- 
tier  upon  and  held  no  possession  of  any  part  of 
tiiat  tract  On  the  oontrarv,  the  possession 
which  he  does  allege  and  the  tide  which  he 
asserts  have  reference  to  another  and  distinct 
tract  of  land,  which,  as  he  alle^,  lies  within 
the  exterior  boundaries  of  the  original  Las  An- 
imas mnt,  but  several  miles  distant  from  any 
p^rt  of  the  tract  allotted  and  patented  to  Craij?. 
He,  therefore,  does  not  claim  as  a  part  of  hla 
case  in  equity  that  Craig  holds  the  legal  title 
to  any  lands  in  trust  for  him.  The  prayer  of 
the  amended  biU,  so  far  as  it  asserted  any  right 
to  such  relief,  was  expressly  withdrawn,  and 
has  been  abaodoned  bv  counsel  in  argument. 

The  case  presented,  therefore,  by  the  com- 
plainant is  not  one  of  that  class  of  which  many 
instances  may  be  found  in  the  reports  of  the 
decisions  of  tnls  court,  where  a  defendant  hold- 
ing the  legal  titie  under  a  patent  from  the 
United  8tates  has  been  declared  to  hold  that  le^ 
titie  merely  as  trustee  for  a  complainant  with 
a  superior  equity,  and  decreed  to  hold  for  or  to 
convev  to  the  true  owner.    The  right  of  the 
complainant  in  this  case  to  relief  is  supposed  to 
rest  upon  different  grounds.    The  in Juiy  which 
he  alleges  is  that  Craig  wrongfully  obtained 
from  the  register  and  receiver  an  award  of 
lands  to  whicn  he  had  no  rightful  daim,  whcie> 
by  the  whole  quantity  of  tne  confirmed  grant 
has  been  reduced  and  absorbed  so  as  to  exclude 
the  complainant  from  that  share  to  which  he 
was  entitled.    The  wrong  of  which  he  com- 
plains is  that  Craig  fraudmentiy  and  corruptly 
procui;^  the  award  and  decision  of  the  regut^r 
and  receiver  in  his  own  behalf  and  against  Lei- 
tensdorfer, and  that  the  latter  has  beoi  illegally 
cut  off  from  his  right  to  appeal  from  the  de- 
cision of  the  register  and  receiver  in  favor  of 
Craig  and  against  himself,  by  the  illegal  and 
unauthorized  issue  and  delivery  to  Craig  bv  the 
surveyor-general  of  the  approved  plat  of  the 
survey  of  the  lands  award^  to  him,  confirmed 
by  the  subsequent  issue  of  a  formal  patent  re- 
linquishing the  titie  of  the  United  8tates  to  the 
same  tract    This  is  a  short  but  accurate  state- 
ment of  the  complainant's  case  as  he  preseots  it 
for  examination  and  analysis,  and  for  which 
we  are  to  seek  a  rule  of  decision. 

The  fraud  and  corruption  idleged  against 
Craifl:,  and  which,  for  the  purposes  of  the  case, 
we  are  at  present  to  assume  to  have  been  proved, 
as  it  was  in  fact  found  by  the  decree  appealed 
from,  do  not  necessarily  vitiate  Craig's  claim  of 
titie  nor  establish  that  of  Leitensdorfer.  The 
charge  is  that  Craig  bribed  the  register  and  re* 
ceiver  to  make  the  award  which  tbcy  did  in 
his  favor.  It  may,  nevertheless,  be  true  that 
the  award  ought  so  to  have  been  made  upon 
the  merits.  ^  the  register  and  receiver  may 
have  been  right  in  relecting  the  claim  of  Lei- 
tensdorfer. This  posdfbilityis  tadti^  admitted, 
for  the  bill  does  not  ask  a  declaratiou  and  de- 
cree that  Craig  has  no  valid  claim,  nor  a  de> 
cree  establishing  the  claim  of  Leitensdorfer; 
and  it  is  plainly  not  within  the  JunsdicUon  of 
the  circmt  court  to  grant  any  such  relief,  eveo 
if  it  were  asked. 

The  ascertainment  of  what  persons  came  wi  th, 
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io  the  description  of  actual  settlera  under  titles 
or  promisea  to  settle  upon  the  Las  Animas 
graoty  and  the  pro^r  limitB  of  their  actual  set- 
tlement and  po^essiOD  and  the  adjustment  there- 
of hy  suitable  sunreys,  were  entrusted  bj  Uie 
Acts  of  Congress  on  that  subject  in  the  first  in- 
stance to  the  determination  of  the  register  and 
recdver  of  tiie  proper  land  district,  and  in  esse 
by  law  an  api>^  lies  from  their  decision,  then 
to  those  superior  officers  in  the  land-office  and 
the  Department  of  the  Interior  to  whom  such  an 
appeal  might  be  taken.  Theadjustmentof  these 
claims  and  their  definition  by  the  prescribed 
surveys  and  plats  establishing  them  in  their 
appropriate  locations  within  Uie  Umits'of  the 
original  grant,  and  all  questions  of  possession, 
of  bounoary  and  of  conflict  constitute  a  part  of 
the  administration  of  the  law  confided  to  that 
brandi  of  the  Executive  Department.  The  free 
eourse  of  that  administration  within  the  limits 
of  the  law  cannot  be  interrupted  or  interfered 
with  by  the  judicial  power.  Undoubtedly,  pri- 
vate rights  of  great  value  and  importance  may 
be  involved,  and  the  exercise  of  executive  dis- 
cretioii  may  require  decisions  in  favor  of  some 
and  against  others  in  a  conflict  of  interests  and 

||06]  daima.  But,  as  all  these  claims  and  titles  and 
interests  arise  under  the  law,  which  refers  their 
settlement  to  executive  officers,  that  reference 
is  itself  a  condition  and  qualification  of  the 
right,  and  the  latter  is  altogether  subject  to  its 
oonseauences.  When  the  department  has  ex- 
erdsea  its  discretion  and  exhausted  its  func- 
tion, the  legal  and  equitable  effect  of  what  it 

I  has  done  or  failed  to  do  may  be  drawn  in  ques- 

tion when  necessary  to  the  determination  of  con- 
flicting rights  between  private  parties  in  a  ludi- 
dal  proceeding;  but  as  long  as  me  alleged  rightB 
whidi  are  the  subject  of  contention  arc  in  the 
eoone  of  adjudio^on  by  the  special  tribunal 
to  which  thev  are  referred  for  settlement,  the 
function  of  that  tribunal  cannot  be  displaced 
by  courts  of  justice.  And  what  the  complain- 
ant in  this  case  really  asks  for  as  his  ultimate 
relief  is  that  the  way  may  be  cleared  for  him 
to  the  exercise  of  the  right  of  appeal,  which  he 
daima,  from  the  adverse  decision  of  the  regis- 
ter and  recdver  to  the  Commisdoner  of  the 
General  Land -Office,  by  the  removal  of  those 
obstructions  which  he  dleges  have  been  ille- 
gally interposed  against  him  by  the  issue  of  the 
approved  survey  and  plat  by  the  Survevor- 
Cfeneral  of  Colorado  upon  the  order  of  the  I^tes- 
ident,  in  disregard  and  denial  of  his  right  of 
appeal,  and  the  subseauent  issue  of  the  patent, 
in  consequence  of  which  the  Commissioner  of 
the  General  Land-Office  and  the  Secretary  of 
the  Interior  have  dedded  that  they  are  pre- 
duded  from  now  entertaining  the  complainant's 
apped.  It  is  supposed  that  these  obstructions 
are  removed  by  the  decree  of  the  circuit  court, 
which  adjudges  that  the  decision  and  award  of 
the  register  and  recdver  in  favor  of  Craig  is 
fraudulent  and  void,  and  annuls  and  ded^^ 
void  the  approved  plat  delivered  to  Craig  by 
the  Survevor-General  of  Colorado  and  the  pa- 
lent  isBuea  to  him  for  the  same  lands.  The  de- 
cree seeks  to  destroy  the  foundation  and  muni- 
ments of  Craig's  title  to  the  particular  lands  de- 
ioibed  in  the  plat  and  patent,  but  it  does  not 
iwaid  those  lands  to  any  one  else,  and  it  does 
ooC  assume  to  establish  the  title  of  Ldtensdor- 
ter  to  tboae  which  he  cUdms.    What  is  the 
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effect  of  this  decree?  In  any  action  brought 
by  a  stranger  to  this  record  against  Crdg  for 
the  recovery  of  the  lands  covered  by  his  pa- 
tent, this  decree  could  not  operate  as  evidence 
affdnst  him;  it  can  only  be  effective  by  way 
01  estoppel,  and  a  stranger  to  the  record  can- 
not avail  himself  of  an  estoppel  by  which  he  is 
not  himself  bound.  Nor  can  the  decree  be 
supposed  to  operate  upon  the  record  of  the  sur- 
vey and  plat  and  of  the  decision  of  the  register 
and  receiver  as  they  remain  recorded  in  the 
land  department,  so  as  to  render  them  null  and 
void,  as  if  they  had  never  existed,  and  bind  and 
oblige  the  officera  of  the  Department  of  the  In- 
terior to  proceed  in  the  administration  of  the 
law  with  reference  to  these  lands  as  if  nothing 
of  that  sort  had  taken  place.  The  decree  ope- 
rates only  in  personam  and  inter  partes.  The 
courts  have  no  control  of  the  public  records  of 
the  land  department,  nor  supervision  over  the 
conduct  of  its  officen,  otherwise  than  as  it  can 
be  exercised  in  appropriate  cases  by  the  writ  of 
mandamui;  besides  which,  to  annul  the  de- 
cision of  the  register  and  receiver,  if  that  were 
possible,  would  be  to  destroy  the  foundation  of 
the  complainant's  apped  and  restore  the  matter 
to  the  condition  in  which  it  was  when  dl  the 
cldms  were  pending  bdore  the  register  and  re- 
ceiver. This  result  is  not  within  the  scope  of 
the  compldnant's  bUl. 

If,  on  the  other  hand,  the  operation  of  the 
decree  is  limited  so  as  to  cancel  and  annul  the 
approved  plat  delivered  by  the  surveyor-gen- 
eral and  toe  patent  issued  thereupon,  leaving 
the  decision  of  the  register  and  receiver  to 
stand  as  the  subject  of  an  appeal  to  the  Commis- 
sioner of  ihc  General  Lana-Office,  supposed  to 
be  still  pending,  the  case  of  the  complainant 
for  equitable  interference  does  not  seem  to  be 
bettered.  For,  in  that  event,  what  power  has 
the  circuit  court,  dtting  in  Colorado  as  a  court 
of  equity,  to  enforce  and  make  effective  the 
complainant's  supposed  right  of  apped  7  The 
decree  does  not  operate  upon  the  officen  whose 
action  is  invokea  as  necessary  to  cecure  the 
complainant's  dleged  rights.  The  process  of 
a  court  of  equity  is  not  appropriate  to  the  exi- 

fcncy,  and  the  Circuit  Court  of  the  United 
tates  in  Colorado  has  no  jurisdiction,  dther  at 
law  or  in  equity,  over  the  officen  of  the  land 
department  to  compel  them  to  entertdn  the  ap- 
peal Neither  is  there  reason  to  suppose  that 
the  land  department  will  on  the  basis  of  such 
a  decree  ma  sponie  proceed  with  the  apped  as 
pending,  or  take  such  action  on  the  application 
of  the  complainant. 

The  ground  on  which  Mr.  Schurz,  as  Secre- 
tary of  the  Interior,  upon  the  advice  of  the 
Attorney-General,  ]kfc.  Devens,  declined  to  re- 
open and  rehear  the  case  was  that  the  matter 
had  been  findly  acted  upon  by  bis  predecessor 
in  office.  15  Ops.  Attars-Gen.  208.  That  fact 
remains,  notwithstanding  a  decree  in  this  case 
declaring  the  survey  and  plat  and  patent  to 
Craig  to  be  illegal  and  invalid.  Such  a  dec- 
laration and  decree  operates  only  in  the  case 
and  between  the  parties  to  this  record.  It  does 
not  operate,  as  has  been  already  stated,  upon 
the  public  records  of  the  land  department  in 
which  they  are  recorded,  nor  does  it  bind  and 
oblige  the  executive  officen  of  the  government 
in  control  of  that  department  Sudi  a  decree, 
therefore,  would  grant  to  the  complainant  no 
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practical  relief;  U  would  be  yain  and  nuga- 
tory. 

The  ground  which  it  is  claimed  in  aivument 
Justifies  such  a  decree  is,  that,  pending  Leitens- 
doifer's  appeal  to  the  Commissioner  of  the 
General  Land-0fl9ce,  the  deliyery  by  the  sur- 
vey or-gen^ttl  of  the  approyed  survey  and  plat. 
anderUie  order  of  the  President,  was  Illegal  and 
void,  and  that  by  reason  thereof  the  subsequent 
issue  of  the  patent  could  not  operate  as  a  con- 
firmation or  conveyance  of  the  title.  But  if 
the  order  of  the  President,  interrupting  the 
course  of  the  appeal  in  the  land  department, 
and  the  action  of  the  officers  of  that  department 
in  complia*^.ce  with  it,  were  illegal  and  there- 
fore void,  they  were  and  are  of  no  force  and 
efficacy,  either  at  law  or  in  equity,  and  are  not 
binding  on  any  succeeding  incumbents  of  the 
offices  of  Commissioner  of  the  General  Land- 
Office  or  Secretary  of  the  Interior.  It  follows 
that  Uic  case  of  the  complainant,  based  upon 
bis  right  to  prosecute  his  appeal,  ia  as  complete 
w  ithout  such  a  decree  as  with  it  If  the  duty 
of  the  Commissioner  of  the  General  Land-Office 
to  entertain  and  determine  that  appeal  exists  as 
contended  4t  is  a  legal  duty.  That  duty  is  to  take 
up,  consider,  and  adiudge  the  rights  of  the 
[209]  parties  in  inletest,  and  the  entertaining  of  the 
appeal  is  a  purely  ministerial  act,  althou^  the 
questions  to  be  considered  in  the  course  <h  that 
appeal  are  to  be  resolved  by  the  ezerdse  of 
official  discretion  and  judgment.  Neverthe- 
less, it  is  quite  clear,  as  it  has  been  oftentimes 
decided,  that  the  duty  of  entering  upon  their 
consideration  and  proceeding  to  their  determin- 
ation, is  strictly  ministerial.  The  remedy  in 
such  cases  is  at  law,  by  means  of  a  writ  of 
mandamui,  and  not  m  equity.  Ex  parte 
Parker,  120  U.  8. 787  [80: 818];  EkparU  Brown, 
116  U.  8.  401  [29: 676].  If,  to  such  a  writ,  is- 
sued by  a  competent  court,  the  officer  should 
make  return  that  He  was  precluded  from  entei^ 
tain^ng  the  appeal  by  reason  of  the  prior  acUon 
of  a  predecessor  in  office,  under  the  order  of 
the  President,  the  question  of  the  sufficiency  of 
that  return  would  be  presented  to  the  court  is- 
suing the  writ,  and  would  involve  necessarily 
the  {^Judication  of  the  questions  mooted  in  this 
case.  If  9uch  a  return  should,  in  such  a  tri- 
bunal, be  adjudffcd  to  be  sufficient,  then  the 
complainant  would  be  without  remedy,  fbr  the 
right  which  he  claims,  if  it  exists,  is  a  legal 
right  cognizaUe  in  courts  of  law,  and  not  a 
right  resting  upon  any  equity  within  the  juris- 
diction of  diancery  courts.  If,  on  the  other 
hand,  such  a  return  in  sudi  a  proceeding  should 
be  adjudged  to  be  insuffident,then  the  complain- 
ant would  have  the  remedy  which  he  is  here 
seeking,  bv  a  direct  and  effective  process  bind- 
ing upon  ine  parties  whose  conduct  he  is  seek- 
ing to  controL  In  either  sltemative,  therefore, 
it  IS  equally  conclusive  that  the  complainant 
cannot  obtain,  in  this  cause,  the  relief  which  he 
seeks,  and  which  alone  is  adequate  to  the  re- 
dress of  the  wrong  of  which  he  complains. 

This  conclusion  is  not  disturbed  or  affected 
by  the  assumption  that  the  decision  and  award 
of  the  register  and  receiver  was  obtained  bv 
corrupt  and  fraudulent  practices  for  which 
Craig  is  responsible.  The  right  of  appeal  from 
that  decision  to  the  Commissioner  of  the  Gen- 
eral Land-Office,  if  it  exists  in  any  case,  is  not 
hindered  by  the  fraudulent  character  of  the 
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decision  appealed  from,  and  the  appeal  itself  ii 
the  mode  pointed  out  by  law  for  the  ooneclioD 
of  any  error  that  may  m  shown  in  the  dedsioo 
complained  of,  whether  that  error  hss  been 
produced  by  the  practice  of  fraud  and  corrup- 
tion, or  was  merely  an  honest  mistake.  The 
proof  of  such  fraud  and  corruption  does  not, 
as  has  been  already  stated,  demonstrate  error. 
The  decision  may  be  right,  notwithstaDding 
the  fraud,  and  on  the  api^  Craig's  title,  as  U 
now  stands  upon  the  approved  survey  aod  plat 
and  the  patent,  may  be  adjudged  to  be  viM, 
and  any  error  m  it  we  must  assume  will  be  cor- 
rected, whether  fraudulent  or  innocent  The 
Question  of  fraud,  therefore,  alleged  sgainst 
Craig  and  the  register  and  receiver,  in  view  of 
the  relief  asked,  is  immaterial. 

There  is  an  alternative  in  which  it  might  be 
supposed  that  the  question  of  fraud  in  procur- 
ing the  decision  of  the  register  and  receiver, 
and  thereby  obtaining  the  muniments  of  Utlo 
on  which  Craiff's  claim  now  rests,  might  be- 
come* material  for  determination  in  a  judicial 
cause.    That  alternative   is  the  suppositiou. 
contrary  to  that  on  which  theoor^plainant  rests 
his  case,  that  the  decision  of  the  n^giste r  and 
receiver,  the  issue  of  the  approved  survey  and 
plat,  and  of  the  patent  based  tliereon,  are  final 
and  conclusive  upon  the  Department  of  the  In- 
terior, and  not  subject  to  the  u>peal  ukcn  to 
the  Commissioner  of  the  General  Land-Office. 
It  maybe  asked  whether  such  a  determinatioo 
of  inferior  officers  of  the  land  department,  in- 
volving private  ris[hts  and  interesuof  great 
magnitude  and  value,  infected  with  fraud,  is 
to  M  protected  from  attack  by  Judicial  process. 
We  are  told  that  "equity  has  always  had  jur- 
isdiction of  fraud,  misrepresentation,  and  con- 
cealment, and  it  does  not  depend  upon  discov- 
ery.-   J<me$  V.   BoUe$,  76  U.  8.  9  WalL  864. 
869  [19: 784,  786].    That  equity  will  interfere 
by  a  proper  proceeding  where  the  execuiive 
power    has  exhausted  itself.      EoUowa^    ▼. 
Whitdey,  71  U.  8. 4  WalL  582  [18:8851;  Qainet 
V.   7%<>mi«m,  74  U.  8.  7  Wafi.  847  [19:62]; 
Liich field  \,  R^Mer  and  Receiver,  76  U.  8.  S 
Wall.  576  [19:681];  Sampeon  v.  SnvUe^.  80  U. 
8.  18  Wall.  91  [20:489];  Jo^nsem  v.  7bu!eUv,  8C 
U.  8.   18  Wall.  72_r20:485];  Farwi  t,   Var 
BrunL  B6  U.  8. 19  WalL  646  [22: 219].     "Tha 
the  officers  of  the  land  department  are  special) ^ 
designated  by  law  to  receive,  consider,   aD< 
pass  upon  proofs  presented  with  respect  to  set 
dements  upon  the  public  lands  with  a  view  t< 
secure  rights  of  preemption.    If  they  err  iu  ih 
construction  of  me  law  applicable  to  any  caac 
or  if  fraud  is  practiced  upon  them,  or  tlio 
themselves  are    chargeable    with    fraudulet 
practices,  their  rulings  nmv  be  reviewed  a.n 
annulled  by  the  courts  when  a  controvers 
arises  between  private  parties  founded    ui>q 
their  decisions.'     Sheplep  v.  Cowan^l  U.    5 
840  [28: 4281;  if<M?rv  V.  JSoMtiu,  96  U.    8.    5^ 
[24:8481.    Ill  is  doctrine  is  undoubtedly  tru 
but  its  limitation  is  found  in  the  statement  tli 
such  rulings  "may  be  reviewed  and  annull^ 
by  the  courts  when  a  controversy  arises  bet^-ei 
parties,  founded  upon  their  decisions.**      Tl 
Jurisdiction  to  determine  such  ouestiona  d.o 
not  arise  in  the  courts  of  the  United  States  1 
virtue  of  any  power  of  supervision  giiven 
them  whereby  they  have  a  right  to  control, 
correct,  to  reverse,  and  to  dictate  the  prooedtj 
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and  aciton  of  executive  offloen  within  the 
fcope  of  the  dntiei  confided  to  them  by 
law.  No  eoch  power  of  revision  is  given,  and 
none  such  can  be  exercised.  Such  a  function 
is  not  ludidal ;  it  is  administrative,  executive, 
and  political  in  its  nature.  The  abstract  right 
to  interfere  in  such  cases  has  been  uniformly 
denied  by  Judicial  tribunals,  as  breaking  down 
the  distinction  so  important  and  well  ddQned  in 
our  system  between  the  several,  separate,  and 
independent  branches  of  the  government ;  and 
where  the  character  of  the  interference  sought 
falls  within  that  designation,  the  application 
for  it  has  been  uniformlv  denied. 

The  case  is  different  in  a  litigation  between 
parties  involving  a  contest  of  conflicting  claims, 
where  under  some  known  head  of  jurisdiction 
definite  reUef  or  redress  may  be  conclusively 
administered  in  favor  of  one  and  against  the 
oUicr  party.  In  such  cases,  the  right  at  law  or 
in  equity  belong  to  one  or  Uie  other  of  the  con- 
testants; to  which  of  the  two  it  should  be 
awarded  is  the  Judicial  question  involved.  The 
solution  of  that  question  may  depend  upon  the 
effect  to  be  given,  either  at  law  or  in  equity, 
to  some  action  or  determination  of  the  executive 
officers  charged  in  the  first  instance  with  duties 
of  administration  in  connection  with  the  sub- 
ject of  the  litigation,  such  as,  for  example,  the 
officers  of  the  land  aepartment  in  the  adminis- 
trstion  of  the  system  of  law  in  reference  to  the 
public  domain  of  the  United  States.  It  is  in 
such  cases  that  the  question  has  most  frequently 
arisen.    In  those  cases  it  has,  indeed,  been 

1212]  held,  as  claimed,  that  if  the  executive  ofQcer 
has  madd  a  mistidse  of  law  in  his  administra- 
tion ;  if  he  has  exercised  power  without  author- 
ity of  law ;  if  his  determination  has  been  pro- 
cored  by  the  fraudulent  practices  of  one  party 
upon  the  ofllcer  or  upon  the  opposite  party ;  or 
If  the  ofllcer  has  himself  fraudulently  decided 
in  favor  of  one  and  against  the  other,  a  court 
of  Justice  will  give  el^t  to  the  rights  of  the 
parties  as  between  themselves,  notwithstanding 
the  errors  and  the  frauds  alleged  and  shown. 
The  prii  ciple  Is  that  "  the  deci£don  of  the  ofSL- 
cen  of  the  land  department,  made  within  the 
STopeof  their  authority  on  questions  of  this 
kind,  is  in  general  conclusive  everywhere,  ex- 
cept when  considered  l^  way  of  appeal  within 

^  that  department ;  and  that  as  to  the  facts  on 

which  their  decision  is  based,  in  the  absence  of 
fraud  or  mistake,  that  decidon  is  conclusive 
even  in  courts  of  Justice  when  the  title  after- 
wards comes  in  oucstion  But  that  in  this  class 
of  cases,  as  in  all  others,  there  exists  in  the 
courts  of  equity  the  Jurisidiction  to  correct  mis- 
takes, to  relieve  against  frauds  and  impositions, 
and,  in  cases  where  it  is  clear  that  those  offlcen 
have  by  a  mistake  of  the  law  given  to  one  man 
the  land  whiclj  on  the  undisputed  facts  be- 
longed to  another,  to  |dve  appropriate  relief." 
Moore  r.  Robbim,  96  U.  8.  5§0,  585  J24: 848, 
850];  JBAepU^  ▼.  Cowan,  01  U.  8.  830  [28: 424]; 
Johnson  v.  Toitd^,  80  U.  8.  18  Wall.  72  [»(): 
486];  Marqumv.  Aidne,  101 U.  8. 478 [25:800]; 
Vance  w.  Burbank,  101  U.  8.  514  [26:9291; 
QuinhvT.  Conlan,  104  U.  8.  420,  426  [26: 800, 
W2];  White  v.  Cannon,  78  U.  8.  6  Wall.  448 
(18: 9281;  Silver  v.  Ladd,  74  U.  8.  7  WaU.  219, 
228  [19: 188,  141]. 

In  Si.  Louie  Smelting  Co.  ▼.  Eemp,  104  U.  8.. 
686,  647  [26:876,  879],  it  was  said.     "  If  hi  is- 
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suing  a  patent  its  ofldccrs  took  mistaken  views 
of  the  law,  or  drew  erroneous  conclusions  from 
the  evidence,  or  acted  from  imperfect  views  of 
their  duty,  or  even  from  corrupt  motives,  a 
court  of  law  can  afford  no  remedy  to  a  pttrty 
alleging  that  he  is  thereby  agffneved.  He 
must  resort  to  a  court  of  equity  for  relief;  and 
even  there  his  compldnt  cannot  be  heard  un- 
less he  connect  himself  with  the  original  source 
of  title,  so  as  to  be  able  to  aver  that  his  rights 
are  injuriously  affected  by  the  existence  of  the 
patent;  and  be  must  possess  such  equities  as 
will  control  the  legal  title  in  Uie  patentee's 
hands." 

And  hi  Silver  v.  Ladd,  74  U.  8.  7  Wall.  219, 
228  [19:188,1411,  the  doctrine  was  stated  in 
these  terms:  "The  relief  given  in  this  classof  [213] 
cases  does  not  proceed  upon  the  ground  of  an- 
nulling or  setting  aside  the  patent  wrongfully 
issued.  That  would  leave  the  title  in  the 
United  States,  and  the  plaintiff  might  be  as  far 
from  obtaining  Justice  as  before.  And  it  may 
be  well  doubted  whether  the  patent  can  be  set 
aside  without  the  United  States  being  a  party 
to  the  suit.  The  relief  granted  is  founded  on 
the  theory  that  the  title  which  has  passed  from 
the  United  States  to  the  defendant  enured  in 
equity  to  the  benefit  of  the  plaintiff;  and  a 
court  of  chancery  gives  effect  to  this  equity, 
according  to  its  forms,  in  several  ways." 

But  if  the  court,  by  reason  of  other  circum- 
stances, is  powerless  to  adjust  and  adjudge  with 
final  and  conclusive  effect  the  oppoong  claims 
of  the  litieating  parties,  so  as  to  award  to  one 
what  has  been  wrongfully  eiven  to  another, 
then  the  mere  circumstance  tnat  the  ofScial  act 
of  the  executive  auUiority  is  challenged  for  er- 
ror of  law  or  for  fraud  does  not  and  cannot 
constitute  the  ground  of  an  ind^ndent  Juris- 
diction. It  is  only  as  necessarily  incident  to  the 
proper  dedsion  of  a  case  at  law  or  in  equity 
between  parties  regularly  in  court  for  a  deter- 
mination of  their  rights  as  between  themselves 
that  such  questions.can  be  discussed  or  decided. 
Where  the  whole  force  of  the  Judgment  is 
spent  upon  a  mere  declaration  that  Uie  Act  in 
question  is  void  for  want  of  authority,  or  void- 
able l^  reason  of  being  infected  wfth  fraud, 
and  it  cannot  consistently  with  known  prin- 
ciples of  law  or  equity  go  further  by  changing 
the  relations  between  the  parties  to  the  suit  to- 
wards each  other,  or  towards  the  subject  matter 
of  the  litigation,  the  case  is  not  Judicial.  This 
is  precisely  the  present  case.  Here  a  declara- 
tion by  a  decree  Uiat  the  decision  of  the  register 
and  receiver  was  fraudulent,  and  therefore 
voidable;  that  the  action  of  the  President  in  or- 
dering the  issue  of  the  approved  survey  and 
plat  by  the  Surveyor-Gten^il  of  Colorado,  and 
its  delivery  in  pursuance  thereof,  and  the  sub- 
sequent issue  of  the  patent  to  Craig,  were  with- 
out warrant  of  law,  and  therefore  void  abso- 
lutely, does  not  decide  the  controversy  raised  [214] 
by  iJeitensdorfer,  nor  settle  and  adjudge  the 
rights  of  any  of  the  parties  thereto.  Nor  does 
it,  as  we  have  alr^y  shown,  remove  any  ob- 
stacles which  have  been  wrongfully  ana  un- 
justly interposed  by'  the  defendant  to  the  prose- 
cution in  another  forum  of  the  rights  which 
the  complainant  seeks  to  recover.  It  is  entirel  v 
inefQcadous  for  any  such  result,  because,  as  al- 
ready intimated,  if  the  acts  complained  of  are, 
as  complainant  contends,  void  as  being  without 
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ftuthoritj  of  law,  then  Uiey  can  have  no  legal 
effect  whatever,  and  cannot  be  set  up  by  the 
officers  of  the  Department  of  the  Interior  as 
reasons  for  refusing  to  entertain  and  determine 
the  appeals  of  Leitensdorfer  from  the  decision 
of  the  register  and  receiver  to  the  Commis- 
sioner of  the  General  Land-Office.  If,  in  point 
of  fact,  such  a  right  of  appeal  is  secux^  to 
him  bv  the  law,  and  the  officer  whose  duty  it 
is  to  bear  and  determine  it  refuses  without 
Just  reason  so  to  do,  the  proper  remedy  is  by  a 
writ  of  mandamvt,  and  not  by  a  bill  in  eauity. 

But  it  is  shown  in  this  record  that  Leitens- 
dorfer, in  pursuance  of  an  interlocutory  order  of 
the  circuit  court,  and  as  a  condition  on  which 
the  original  injunction  was  granted,  in  June, 
1877,  made  his  application  to  the  Supreme 
Court  of  the  District  of  Columbia  for  a  man- 
damui  against  the  Commiadoner  of  the  General 
Land-Office,  to  require  him  to  proceed  with  the 
hearine  of  the  appeals  alleged  to  be  pendine 
before  nim,  and  that  his  application  was  deniea 
by  that  court;  and  he  alleges  that  he  did  not 
appeal  from  that  judgment,  because  he  was  ad- 
vised by  counsel  that  no  appeal  would  lie  from 
such  a  ludgment;  but  this  is  not  sufficient  to 
confer  Jurisdiction  upon  a  court  of  equitv. 
We  are  not  called  upon  in  this  cause  to  decide 
whether  the  Judgment  of  the  Supreme  Court 
of  the  District  of  Columbia  at  special  term  is 
or  is  not  erroneous,  nor  whether  an  appeal 
would  lie  from  it,  nor  whether  by  law  Leitens- 
dorfer is  entitled  to  be  heard  before  the  Com- 
missioner of  the  Creneral  Land-Office  upon  his 
appeal  tern  the  decision  of  the  redster  and  re- 
ceiver. What  we  do  say,  and  sll  we  sav,  is 
that  if  he  is  entitled  to  such  an  appeal  his 
remedy  is  not  by  a  bill  in  equity. 

Far  thete  recMmt  the  decree  cf  the  Cireuit 
Oourt  M  retereed,  and  the  eauee  remanded,  uith 
inet/rueUone  to  dUmiee  the  bill;  and itieeoor- 
deredm 
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CBee  8.  a  **irarvhfiiafi  v.  IHfitorboetom,**  Beporterls 

CoUectof'e  hond^  when  euable-^^eettlement^  a  bar. 

1.  A  creditor  of  a  county  cannot  sue  a  collector 
of  a  county,  and  his  sureties,  on  a  bond  given  to 
the  State,  conditioned  to  pay  over  aU  state,  county 
and  other  revenue  collected,  and  to  faitbfuUy  ner- 
f orm  the  duties  of  such  oflSce,  for  a  breach  oithe 
condition  of  the  bond. 

2.  A  settlement  made  by  the  ooUector  with  the 
county  court  for  the  county  taxes,  and  an  acknow- 
ledgment of  the  county  court  that  he  was  fully  dis- 
charged from  hlsobligatioo  in  thatroepoct,  is  a  bar 
to  an  action  by  a  creditor  of  the  county  on  the  col- 
lector's bond. 

[No.  8.1 
Bubmitted  OcL  18, 1887     Decided  Oct,  31, 1887. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri 
Aprmed. 

The  facts  In  the  case  are  fully  stated  by  the 
oourt. 
Mr.  T.  K.  Skinker.  for  plaintiff  in  error: 
The  plaintiff's  warrants  were  entitled  to  be 
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paid  out  of  the  first  funds  coming  into  the 
treasury  of  the  county. 

U.  6.  v.  Clark  (Jaunty,  96  U.  S.  211  (24:C28); 
Kno9  County  CU  v.  TJ.  8.  109  U.  S.  229(27:914). 

The  Legislature  cannot  take  away  such  % 
right 

Cooley,  Const  Um.  6th  ed.  854,  nole;  Ed- 
warde  v.  Kearzey,  96  U.  S.  595  (24:793);  RatU 
County  Ct.  v.  U.  8,  105  U.  S.  785(26:1220);  U. 
8.  V.  Lincoln  County  Ct.  5  Dill.  184. 

The  plaintiff  is  entitled  to  maintain  this  ac- 
tion. 

Tracy  v.  Su>artwout,  85  U.  S.  10  Pet  95 
(9:859);  8teineeY.  Franklin  County,  48  Mo.  107; 
8tate  V.  LaugJdin,  73  Mo.  448;  Amy  v.  Super- 
vieore,  78  U.  S.  11  Wall.  186  (20.101);  St.  Joieph 
F.  A  M.  Ine.  Co.  v.  Leland,  8  Mo.  (L.  ed.)  94^ 
7  West  Rep.  814,  90  Mo.  177;  MeCutehen  v. 
Windeor,  55  Mo.  158;  See  also  Sehoettgen  t. 
WiUon,  48  Mo.  258;  Ih-ittY.  87iodgraei,Wno. 
286;  Lampert  v.  Ladede  Oae  Light  Co.  14  Mo. 


App.  876;  St.  Louie  County  Ct.  v.  Faeeett,  65 
Mo.  418;  Wileon  v.  Mayor  ofN.T.l  Denio, 
595;  Clark  v.  MiUer,  54  N.  Y.  528;  Raynrford 


V.  Phelpe,  48  Mich.  842;  Waeeon  v.  MitcheU, 
18  Iowa,  158;  Eatery.  Barkhoqf^  N.  Y.  118; 
Bobinaon  y.  Chamberlain,  84  K.  Y.  889;  Ifoteta 
V.  Wright,  8  AUen,  166;  Maulton  v.  Joee,  25  Me. 
76;  Harrington  v.  Ward,  9  Mass.  251. 

The  collector  and  his  sureties  are  liable  on 
his  official  bond  for  any  official  act  for  which 
he  may  be  sued  personally. 

R  S.  Wt9,^mi\BtaUy.8haektett,ZllHo. 
280,  285;  8taU  v.  PauM,  44  Mo.  486;  StaU  t. 
Moore,  19  Ma  873;  StaU  v.  Datst,  85  Mo.  406; 
Oumminge  v.  St.  Louie,  8  Mo.  (L.  ed.)  54,  7 
West  Rep.  274,  90  Mo.  264;  JPleople  v.  Baet 
Saginaw,  iS  Mich.  164;  WiUard  v.  Cametoek,  58 
Wis.  565;  Delaware  County  v.  MeCUntoek,  51 
Ind.  826;  Oolburn  v.  Chattanooga,  17  Am.  Law 
Reg.  191;  Baltimore  v.  GiU,  81  Md.  875;  Plage 
y.  ARen,  58  Pa.  888;  OoUine  r.  Biptey,  8  Iowa, 
129;  Whitaker  y.  Sumner,  9  Tick.  W. 

It  is  no  defense  that  the  County  of  Knox 
might  sue.  The  county  has  sustained  no  sob* 
stantial  injury,  and  could  recover,  at  most,  nom* 
inal  damages. 

Olniitead  y.  Brueh,  87  C<mn.  580;  Taylor  ▼• 
Mygatt,  26  Conn.  191;  Pout  v.  Slaeon,  22  Vt. 
288;  Parker  y.  KeU,  12  Mod.  472;  Pierce  y. 
Benjamin,  14  Pick.  856:  Creeeey  v.  Parka,  76* 
Me.  582;  Howard  v.  Cooper,  45  N.  H.  889. 

Meeere.  John  W.  iSryden  A  Clintoik 
Rowell*  for  defendants  in  error: 

To  maintain  an  action  for  breach  of  duty  by 
a  public  officer,  the  duty  must  be  owin^  u> 
plaintiff. 

Harringten  v.  Wand.  9  Mass.  251;  StaU  w. 
Harrie,  89  iVid.  868;  Dehny.  Heckman,  12 Ohio. 
St  188;  Ware  v.  Brown,  2  Bond,  267;  TerreiZ 
v.  Andrew  County,  44  Mo.  812;  State  v.  Todei^ 
57  Mo.  218;  Eahl  v.  Looe,  87  N.  J.  L.  7-10- 
Strong  v.  CampbeR,  11  Barb.  185 ;  Coolev^ 
Torts,  889,  894,  note  1;  Murfree,  Off.  BondW^ 
§  468:  Fish  v.  KeRy,  17  C.  B.  N.  S.  194;  JVVa- 
tional  Satfinge  Bank  y.  Ward,  100  U.  S.  202 
(25:628). 

A  creditor  has  no  such  interest  in  debts  d\je 
by  others  to  his  debtor,  or  in  the  debtor  himselT , 
as  that  he  can  mdntain  an  action  for  a  wrovig 
done  to  his  debtor,  by  reason  of  which  the  det>^ 
or  is  disabled  from  paying  his  debt  to  him. 

StaU  V.  Todd,  57  Mo.  218;  King  of  Spetin,  w^. 
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Oet»fr,  1  Pel.  C.  C.  276,  28S;  Dale  v.  OraiU, 
34  N.  J.  L.  148;  Anthony  v.  Slaid,  11  Met  290; 
OiMiingham  v.  Brown,  18  Vl.  126;  Bockina- 
J»nm  Mut,  F,  Ins.  Co.  y.  Basher,  89  Me.  258; 
CoaneeUeut  Mut.  L,  Ins.  Co.  v.  Ifew  York  d 
y.  H.R.B.  Co.26  Conn.  265. 

The  same  i>riDcip]e  applies  (but  with  far 
pcater  force)  which  goyems  in  soits  of  stock- 
holders a^nst  directors  and  other  officers  of 
^corporations. 

SmitA  y.  Hard,  12  Met.  888:  Winter  y. 
Baker,  84  How.  Pr.  188;  Smith  y.  Pbor,  40  Me. 
415;  Hersey  y.  Veaeie,  24  Me.  9;  EennebeedP. 
R.  B.  Oo.  y.  Portland  A  K.  B.  B.  Co.  54  Me. 
181;  Brown  y.  Vafndyhe,  8  N.  J.  Eq.  795;  AJh 
^oU  y.  Merriam,  8  Cush.  590 ;  Jdemphis  y. 
-Dton,  76  U.  8.  8  WaU.  78  (19:  828);  JJrwiwy. 
Boieoit  Theatre,  104  Mass.  878;  Oreaves  y. 
<70tip«»  69  N.  T.  156;  WUkie  y.  Boehester  A  8. 
JL  kCo.  li  Han,  242;  ^/2m  y.  Curtis,  26 
Conn.  456;  Gardiner  y.  PoUaird,  10  Bosw.  690; 
Bk<^  y.  ifeTi^,  19  Johns.  228. 

Hie  injury,  if  why,  sustained  bj  him  was 
only  the  indirect  and  remote  result  of  the  Ck>l- 
lector's  wrongdoine,  and  not  the  direct  and 
j;iroximate  result  of  it 

Cooley,  Torts,  68,  69. 

A  cause  of  action  is  an  entirety,  and  may 
not  be  divided. 

See  Chitty,  PL  9th  Am.  Ed.  p.  199,  note  6; 
Smith  y.  Jones,  15  Johns.  229;  Willard  y. 
•Sgfrrv,  16  Johns.  121;  Colvin  y.  Corwin,  15 
Wend.  557;  8tetens  y.  Loehsood,  18  Wend.  644; 
Flaherty  y.  Taylor,  85  Mo.  451. 

ReUtor's  injury,  if  any  there  were  under  the 
facts  shown,  was  only  one  conmion  to  all  the 
members  of  the  community.  The  petition 
ahows  no  special  damage  to  him. 

Smith  y.  Hard,  12  Met.  887;  Gardiner  y. 
Pollard,  10  Bosw.  690;  Butler  y.  Kent,  19 
Johns.  228;  Memphis  y.  Dean,  supra. 

That  the  collector  gave  acquittances  to  the 
taxpayers,  and  made  settlements  of  his  accounts 
with  the  county  court,  does  not  give  relator  a 
standing,  if  he  otherwise  has  none. 

State  y.  BaberU,  60  Mo.  402;  Marion  County 
y.  Philips,  45  Mo.  79;  Ou)ens  y.  Andrew 
County  Ct,  49  Mo.  872;  State  y.  Boberts,  62  Mo. 
889;  Saline  County  y.  Wilson,  61  Mo.  237.       * 

An  act  which  does  not  itself  amount  to  a  legal 
iniury  cannot  be  actionable  because  done  with 
a  bad  intent 

Cooley.  Torts,  688-694;  Allen  y.  Curtis,  26 
Conn.  462. 

The  du^r  of  collecting  county  taxes  was  one 
which  Winterbottom  owed  to  'Knox  County 
alone. 

Davis  Y.  Bader,  54  Mo.  168;  Logan  y.  Barton 
County  Ct.  68  Mo.  841;  People  y.  InoersoU,  58 

Mr.  Justice  Miller  deliyered  the  opinion  of 
the  court: 

This  is  an  action  brought  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri  against  John  Winterbottom 
as  principal,  and  the  other  defendants  as 
sureties,  on  a  bond  eiyen  by  Winterbottom 
to  the  State  of  Missouri  as  collector  of  the  rey- 
enue  of  the  County  of  Knoz  in  said  State. 
No  copy  of  the  bond  is  found  in  the  record, 
but  the  allegation  of  the  petition  in  regard  to 
the  substance  of  it  is,  "That  on  the  80th  day 
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of  December,  1878,  said  Winterbottom,  as  prin> 
cipal,  and  the  other  defendants,  as  sureties, 
executed  a  bond,  whereby  they  acknowledged 
themselyes  to  be  held  and  firmly  bound  unto 
the  State  of  Missouri  in  the  sum  of  one  hun- 
dred thousand  dollars,  for  the  payment  of  which  [216] 
they  bound  themselyes,  their  heirs,  executors, 
and  administrators:  that  said  bond  was  condi- 
tioned that  said  Wmterbottom  should  faithful- 
ly and  punctually  collect  and  pay  over  all  state, 
county,  and  other  revenue  for  two  years  next 
ensuing  the  first  day  of  March,  1879,  and  should 
in  all  things  faithfully  perform  all  the  duties  of 
the  said  office  of  collector  according  to  law,  and 
that  said  bond  was,  on  the  day  last  aforesaid, 
approved  by  the  said  coimty  court" 

The  petition  also  declares  "  That  by  law  it 
was  the  duty  of  said  Winterbottom,  as  such 
collector,  to  collect  all  county  taxes  of  said 
county  in  money,  except  that  he  was  authorized 
and  required  to  receive  any  county  warrants  is- 
sued by  said  county,  when  presented  to  him  by 
the  legal  holder  thereof,  in  payment  of  any 
county  tax  existing  against  said  holder  and  ac- 
cruing to  said  county;  that  he  was  not  re- 
quired or  authorized  to  receive  any  such  war- 
rant from  any  one  other  than  the  legal  holder 
thereof,  and  not  from  such  holder  except  in 
payment  of  a  'X)unty  tax  assessed  against  him; 
that  the  legal  holder  of  a  county  warrant  is  the 
person  to  wnom  the  same  is  issued  as  pavee,  or 
to  whom  ^e  same  has  been  transferred  by  one 
or  mqre  assignments  in  full;  that  by  law  all 
county  warrants  must  be  made  payable  to  a 
person  Uierein  named,  and  no  county  warrant 
can  be  made  payable  to  bearer,  and  any  county 
warrant  payable  to  bearer  is  null  and  void." 

The  petition  also  alleges  that  Harshman,  for 
whose  use  the  action  is  brought,  was  the  owner 
of  two  county  warrants,  one  for  the  sum  of 
$8,815.05  and  the  other  for  the  sum  of 
$6,821.74,  with  Interest  which  he  had  pre- 
sented to  the  treasurer  of  said  county  for  pay- 
ment, and  it  was  refused  because  there  was  no 
money  in  the  treasury  out  of  which  they  could 
be  paid.  This  fact  was  certified  on  the  back 
of  the  warrants,  which  the  treasiurer  entered  in 
his  registry  of  warrants  as  required  by  the 
Statute  of  Missouri.  This  occurred  on  the  18th 
day  of  March,  1879,  and  the  petition  filed  June 
18,  188B,  alleges  that  no  part  of  said  warrants 
has  been  paid  though  demand  bad  been  made 
for  said  payment  It  is  then  alleged  that  Win- 
terbottom, intending  to  prevent  any  money 
coming  into  the  treasury  of  the  county  out  of 
which  these  warrants  could  be  paid,  had,  in  [217] 
the  collection  of  the  taxes,  received  otiier  cotm- 
ty  warrants  in  payment,  and  had  thus  collected 
and  given  receipts  to  all  the  taxpayers  for  their 
taxes. 

This  action  of  Winterbottom,  he  alleges,  was 
an  unlawful  violation  of  his  duty  as  collector 
of  the  county  and  a  breach  of  his  ofl9cial  bond. 
He  then  describes  with  more  minuteness  the 
particulars  in  which  this  conduct  was  a  viola- 
tion of  his  ofilcial  duty,  ailing  that  by  the 
law  the  collector  had  no  authority  to  receive 
any  warrant  in  payment  of  taxes  which  was 
not  originally  issued  to  the  man  who  offered  it 
in  such  pa3rment,  or  was  regularly  assigned  to 
him,  and  that  even  such  holder  could  only  use 
it  to  pay  his  own  taxes.  The  petition  alleges 
a  disregard  of  this  provision  of  the  law  by  the 
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collector,  who  "did,  during  his  said  term  of 
office,  unlawfully  and  wrongfully  receive  from 
divers  and  sundry  persons,  in  payment  of  taxes 
of  said  county,  (fivers  and  sundry  warrants  of 
said  county,  the  said  persons  not  being  the 
'  legal  holders  thereof,  because  the  said  war- 
rants were  in  no  case  payable  to  such  persons, 
and  were  in  no  case  transferred  to  such  per- 
sons by  assignment  in  full,  and  said  persons, 
not  bemg  entitled  to  pay  the  same  in  for  taxes, 
because  no  taxes  were  assessed  or  existing 
against  them;  that  said  Winterbottom,  upon  re- 
ceiving such  warrants,  gave  receipts  discharge 
ing  from  further  payment  the  persons  against 
whom  said  taxes  were  so  assessed  and  existing, 
to  an  amount  equal  in  each  case  to  the  amount 
of  warrants  so  received;  that  from  the  18th day 
of  March,  1879,  to  the  Ist  dav  of  March,  1881, 
said  Winterbottom  collectea  all  the  county 
taxes  of  and  in  said  county  in  warrants  as 
aforesaid,  and  not  otherwise;  that  all  the  tax- 
payers of  said  county  from  whom  any  county 
taxes  were  due  during  said  period  have  received 
from  said  Winterbottom  full  acquittances 
without  the  payment  of  any  money,  and  with- 
out any  payment  except  in  warrants  as  afore- 
said." 

The  petition  then  states  "that  the  said  Win- 
terbottom, as  required  by  law,  once  in  each 
month  during  the  said  penod,  made  settlements 
to  the  clerk  of  said  county  court  of  the  county 
taxes  so  collected  by  him,  and  delivered  to  the 
r2l8l  treasurer  of  said  county  the  said  warnints  sc 
^  -*  received  as  aforesaid;  that  the  said  Winterbot- 
tom, as  such  collector,  and  the  said  treasxirer. 
at  various  times  during  the  years  1879,  ISSC, 
and  1881,  made  settlements  of  their  official  ao* 
counts,  as  required  bv  law,  with  the  said  coun- 
ty court,  and  the  saia  treasurer  exhibited  to  the 
said  court,  and  filed  with  the  clerk  of  said 
court,  all  the  county  warrants  so  received  by 
the  said  Ck>llector,  and  by  him  delivered  to  the 
said  treasurer,  and  the  add  county  court  ac- 
cepted and  approved  the  settlements  of  the  said 
Ck)llector  and  the  said  treasurer,  and  approved 
the  acts  of  the  said  Ck)llector  in  recdvinir  war- 
rants in  payment  of  taxes,  as  aforesaid,  and 
ratified  and  confirmed  the  release  and  dis- 
charge of  said  taxpayers  from  payment  of  their 
taxes,  as  aforesaid,  so  that  the  same  cannot 
again  be  demanded  of  them." 

To  this  petition  there  was  a  demurrer, which 
being  sustained  by  the  circuit  court.  Judgment 
was  rendered  for  the  defendants. 

The  assignments  of  error  relate  to  this  action 
E220]     of  the  court  in  sustaining  the  demurrer. 

We  are  of  opinion  that  the  action  of  the  court 
was  right.  While  there  are  other  reasons,  per- 
haps, why  this  petition  is  insufficient  to  sustain 
the  action,  the  two  principal  ones  are:  First, 
that  the  actual  plaintiff,  Harshman,  for  whose 
use  this  action  was  brought,  shows  no  relation 
of  contract  or  lej^al  oblicration,  between  Win- 
terbottom and  himself,  on  which  he  has  a  right 
to  bring  this  suit 

Second,  that  the  obligation  of  the  defendants 
fo  to  the  State  for  the  collection  of  the  state 
taxes,  and  to  the  county  for  the  collection  of 
the  county  taxes.  There  are  no  state  taxes  in 
the  case.  The  county  taxes  were  collected  and 
paid  over  to  the  county  treasury  in  the  class  of 
torrent  obligations  of  the  county,  which  the 
law  recognizes  as  valid  payment  of  taxes,  and 
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the  county  court,  to  whom  the  obligation  of  ac- 
counting for  the  taxes  collected,  or  for  failure 
to  collect  taxes,  was  due,  has  settled  with  Win- 
terbottom and  accepted  its  own  warrants  is- 
sued upon  the  treasurer  as  a  full  and  sati^fnc- 
torv  payment  and  discharge  of  that  obligat ion. 
This  formal  accounting  and  settlement  between 
the  county  court  and  the  defendant  Winicr 
bottom,  as  set  out  by  the  plaintiff  himself  in 
his  own  declaration,  is  one  which  *lhe  county 
court  undoubtedlv  had  a  right  to  make;  and, 
in  paying  over  these  county  warrants  to  the 
treasury  of  the  county,  ana  in  receiving  the 
acknowledgment  of  the  county  court  that  he 
was  fully  aischarged  from  his  obligations  in 
that  respect,  he  presents  «  defense  to  this  ac- 
tion which  nothing  in  the  declaration  removes 
or  invalidates.    He  had  a  right  to  receive  coun- 
ty warrants  in  payment  of  taxes.    The  law  in 
express  terms  decJares  it  to  be  his  duty  to  re- 
ceive them.    Whether  they  were  recciv^  by 
him  under  the  exact  circumstances  which  the 
law  directs,  as  to  original  ownership  or  assign- 
ment to  the  party  who  presented  them,  %v  ere 
matters  for  which  he  might  have  been  called 
to  account  by  the  county  court,  and  that  body, 
in  making  the  settlement  with  him.  might  pos- 
sibly have  had  the  power  to  reject  warrants  so 
received  in  making  up  the  account;  but,  inas- 
much as  they  were  actual  obligations  of  the 
county,  payable  out  of  the  county  funds,  and 
receivable  in  discharge  of  taxes  if  properly 
tendered,  the  county  court,  which,  by  law,  baa 
fall  charge  of  all  the  financial  operations  of  the 
county,  could  waive  any  such  irre^ilarity  ii¥ 
the  time  and  mode  of  presenting  their  own  ob- 
ligations, and  credit  the  Collector  with  them  in 
the  account. 

We  are  of  opinion  that  this  settlement  with 
the  county  court  is  of  itself  a  sufficient  bar  to 
the  present  action  on  the  Collector's  bond.     If 
this  were  not  so,  and  if,  as  the  plaintifTs  ooun- 
sel  contends,  the  payment  of  these  taxes  by  the 
county  warrants  thus  irrefsularlv  presented  i» 
void,  then  the  taxpayer  himself  is   not   dis- 
charged.   He  had  no  more  right  to  tender  the 
county  warrants  in  payment  of  his  taxes,   un- 
der the  circumstances  mentioned  in  the  peti- 
tion, than  the  Collector  had  to  receive  them. 
If  the  act  is  a  void  act  as  to  the  one  it  is  a  voic^ 
act  as  to  the  other;  and  the  riuht  of  the  plain- 
tiff to  sue  the  taxpayer  is  much  clearer  than  his 
right  to  sue  the  Collector,  because  the  taxpsiyer 
owes  his  taxes  yet,  having  never  lawfully  pa  id 
them,  while  the  Collector  has  settled  his  ac- 
counts with  the  authority  which  had  a  ri^lit  to 
accept  these  county  warrants  and  has  been  dis- 
charged from  further  obligation.    If  he   can 
sue  the  Collector  on  this  official  bond,  and  ilic 
sureties  who  are  bound  with  him  on  that  bond 
why  can  he  not  sue  the  taxpavers?    The  obli 
gation  to  pay  taxes,  and  the  obligation  to  pai 
the  taxes  when  collected  into  the  treasury,    t 
the  same  and  bears  exactly  the  same  relation  t^ 
the  right  of  Uarsliman  to  get  his  money  oixt  o 
the  county  treasury. 

The  truth  is  there  is  no  contract  or  legiQ  ot 
ligation  of  the  Collector  in  that  matter  t 
Harshman.  Harshman  is  a  creditor  of  tb 
County  of  Knox.  He  has  no  more  right  to  ii 
terf  ere  between  that  county  and  its  Collector  i 
to  the  manner  in  which  that  official  shall  di 
charge  his  duties,  except  periiaps  in  ^^tiqc    < 
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fnod  or  oonroiracj,  or  by  way  of  mandamtii, 
than  he  would  have  as  a  creditor  of  any  indi- 
▼Idaal  to  iDterfere  between  him  and  his  debt- 
oia.  Where  such  things  are  permitted  at  all 
It  is  by  way  of  a  gamisLee  process  or  attach- 
metit»  whiui  is  regulated  by  statute,  or  by  a 
bill  hi  chancery.  The  proceeding  here  has 
nothing  of  that  character.  The  want  of  privity 
between  Harshman  and  the  obligors  in  the 
bood  on  which  they  are  sued  is  established  by 
die  decision  of  this  court  in  National  Savingi 
Bank  ▼.  Word,  100  U.  8.  302  [25:  623]. 

It  does  not  appear  that  if  all  the  taxes  had 
been  paid  in  money  which  the  plaintiff  alleges 
were  erroneously  paid  in  warrants,  that  when 
that  money  was  paid  into  the  treasury  the  re- 
lator would  haye  been  entitled  to  any  of  iL 
The  discretion  of  the  county  court,  and  indeed 
its  oUigation  to  proyide  for  the  current  neces- 
sities of  the  county,  could  not  be  interfered 
with  by  any  one  to  direct  the  payment  of  this 
moD^  to  that  particular  debt  We  do  not  see, 
therefore,  that  he  was  dsmaged,  certainly  not 
damaged  in  a  manner  which  Uie  law  can  recog- 
nise, by  the  ooUection  of  ti^ese  taxes  in  war- 
rants instead  of  money.  East  8L  Lauii  y. 
2aMy.  110  U.  8.  821  [28: 1621;  Claff  CkmntyY. 
MeAteer,  115  U.  8.  616  [29:  482]. 

Tk4  jvdffment  of  t?te  Oireuit  Oouri  for  the 
BaaUm  District  qt  Missouri  is  qfflrmstU 


FEIAX  A.  MATHEWS,  Appt^ 
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UNITED  8TATEa 

<8ee  8.  a  Reporter's  ed.  18S-18D 

Salarjf  ofeonsutai  Tangior. 

A  eonmlar  appropriation  Act,  which  transfeis 
the  oAee  of  consul  at  Tangier  from  the  third  to 
the  fifth  clan,  and  reduces  the  salary  of  the  office 
to  that  of  a  consul  of  the  latter  class,  repeals  all 
preylons  enactments  which  placed  siush  consul  in 
a  higher  class. 

[No.  (N{9.] 
Sitbmitted  OeL  27, 1887.    Decided  Oct,  S2, 1887. 

APPEAL  from  the  Court  of  Claims.    4f- 

The  case  is  stated  by  the  court 
Mr.  Qeorg^  A.  Kiiif^,  ^r  appellant: 
A  statute  fixing  the  annual  salanr  ot  a  public 
officer  at  a  named  sum,  without  umitation  as 
to  time,  should  not  be  deemed  abrogated  or 
suspended  by  subsequent  enactments  which 
merely  appropriated  a  less  amount  for  the  sal- 
axy  of  that  officer  for  particular  tisoU  years, 
and  which  contained  no  words  that  expressly, 
or  by  clear  implication,  modified  or  repealed 
the  preyious  law. 

united  States  y.  Langston,  118  U.  8.  889 
(80:164). 

Messrs.  A.  H.  OarUuid,  Atty-Oen.  and  Ed. 
M.  Watsom  Assist.  Atty-Oen.,  for  appellee. 

Mr.  Justice  HarUui  dellyered  the  opinion 
of  the  court: 

This  suit  was  brou^t  by  the  appelhmt  to  re- 
coyer  l^m  the  United  8tates  the  balance 
claimed  to  be  due  him  on  account  of  salary  as 
Consul  of  the  United  8tates  at  Tangier,  hi  the 
12SU.8. 


Barbary  8tate8,  from  July  1, 1882,  to  June  80, 
1886.  He  entered  upon  tbe  duties  of  that  office 
July  19,  1870;  was  paid  at  the  rate  of  $8,000 
per  annum  up  to  June  80, 1882;  and,  thereafter, 
onlj  at  the  rate  of  $2,000  per  annum.  He 
claims  that  he  was  entitled  to  receiye  tbe  larfl;er 
sum  during  the  entire  period  of  his  scry^ 
The  court  of  claims,  being  of  opinion  that  the 
claimant  had  no- cause  of  action,  dismissed  the 
petition. 

The  Act  of  August  18, 1866,  regulating  the 
diplomatic  and  consular  systems  of  the  United 
States,  contained  this  proyision:  "That  con- 
suls-^neral,  consuls,  and  commerdal  agents, 
appointed  to  the  ports  and  places  hereinafter 
specified  in  schedules  B  and  C,  shall  be  entitled 
to  compensations  for  their  8eryices,respectiyely, 
at  the  rates  per  annum  hereinafter  specified  in 
schedules  B  and  C.  ♦  ♦  ♦  Schedule  B.  L  Con- 
suls-Qeoeral  ♦  ♦  •  II.  Consuls.  ♦  ♦  ♦  Bar- 
bery States:  Tangier,  Tripoli  and  Tunis,  each 
three  thousand  doUan."    11  Stat  at  L.  52, 54. 

The  same  proyision  was  carried  into  the  Re- 
yised  Statutes,  section  1600. 

The  Act  of  June  11, 1874,  making  appropria- 
tions for  the  diplomatic  and  consular  seryice 
for  the  year  ending  June  80, 1875, 18  Stat  al 
L.  66;  Supp*  Key.  Stat  88,  contahied  this  pro- 
yision: 'That  schedules  B  and  C  in  section  S 
of  the  Act  enUtled  'An  Act  to  Regulate  the  Di- 

glomatic  and  Consular  Systems  of  the  United 
tates,'  approyed  August  18,  1856,  shall,  from 
and  after  the  first  day  of  July  next,  read  as  fol- 
lows: 'Schedule  B.  ♦  •  •  The  following  con- 
sulates shall  be  diyided  into  seyen  classes,  to  be 
known  respectiyely  as  classes  one,  two,  three, 
four,  fiye,  six.  ana  seyen,  and  the  consuls  at 
such  consulates  shall  each  be  entitled  to  com- 
pensation for  their  senrices  per  annum  at  the 
rates  respectiyely  specified  herein,  to  wit:  Class 
one,  four  thotisand  dollars.  Class  two,  three 
thousand  fiye  hundred  dollars.  Class  three, 
three  thousand  dollars.  Class  four,  two  thoti- 
sand fiye  hundred  dollars.  Class  fiye,  two  thou- 
sand dollars.  J  Class  six,  one  thousand  fiye  him- 
dred  doUars.  Class  seyen,  one  thousand  dol- 
lars. ♦  ♦  ♦  Class  m.  ♦  *  ♦  Barbary  States; 
TripoU,  Tunis.  Tangier/" 

Tnediplonmt  ic  and  consular  appropriation  Act 
for  the  year  ending  June  80, 1876, 18  Stat,  at  L. 
822,  appropriated  "for  consuls-general,  consuls, 
yice-consujs,  commercial  agents,  and  thirteen 
consular  clerks  $388,200,  namely:  *  *  *  Class 
III.  Barbary  States:  Tripoli,  Tunis,  Tangier." 
The  effect  of  this  Act  was  to  leave  the  annual 
salaries  of  these  officers  as  fixed  by  the  Act  of 
June  11, 1874.  The  appropriation  Acts  for  the 
years  ending  June  80. 1877,  and  June  80, 1878, 
made  no  change.    19  Stat,  at  L.  171,  234. 

But  that  of  June  4,  1878,  provides:  "That 
the  following  sums  be,  and  the  same  are  here- 
^J>  appropriated  for  the  service  of  tbe  fiscal  year 
ending  June  80,  1879^  out  of  any  money  hi  the 
treasury  not  otherwise  appropriate,  for  tbe 
object  hereinafter  expressed,  namely:  ♦  •  • 
'For  salaries  of  consuls,  vice-consuls,  commer- 
cial agents,  and  thirteen  consular  clerks. 
$304,600,  namely:  •  ♦  ♦  Class  III.  at  $8,000 
per  annum.  ♦  *  ♦  Barbary  States:  Tripoli, 
Tunis,  Tangier.*  ♦  •  ♦  And  the  salaries  pro- 
yided  in  this  Act  for  the  officers  within  named 
respectively  shall  be  in  full  for  the  annual  sal- 
aries thereof /rvm  and  qfter  the  IsidaycfJuly, 
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187S;  and  all  laws  and  parts  of  laws  in  conflict 
with  the  provisions  of  this  Act  are  hereby  re- 
pealed."   20  Stat  at  L.  91,  98,  98. 

1'he  appropriation  Act  for  the  year  ending 
June  80,  1880,  was  the  same  as  that  for  the 
previous  year.  20  8tat.  at  L.  268.  Those  for 
the  years  ending  June  80, 1881,  and  June  80, 
1882,  also  appropriated  an  aggregate  sum  for 
consuls,  vice-consuls,  and  oommerdal  agents, 
keeping  the  consul  at  Tanner  in  "Class  HI,  at 
$3,(KX)  per  annum."  omitting,  however,  the 
provison — ^first  put  into  the  appropriation  Act 
for  the  year  ending  June  80, 1879,  and  repeated 
in  the  Act  for  the  year  ending  June  80,  1880— 
to  the  effect  that  the  salaries  for  the  officers 
therein  respectively  provided  for,  ''shall  be  in 
full  for  the  anntiiu  salaries  thereof  from  and 
after  the  1st  day  of  July,  1878."  21  Stat  at  L. 
188,  135,  889,  441.  But  the  Act  making  ap- 
propriations for  the  year  endine  June  80, 1888, 
£185  placed  the  o£Bce  of  consul  at  Tiimgier  in  the 
fifth  class.  Congress  appropriated  by  that  Act, 
"for  salaries  of  consuls,  vice-consuls,  commer- 
cial agents,  and  thirteen  consular  clerks, 
$882,100,  namely:  ♦  •  ♦  Class  V,  at  $2,000 
per  annum,  •  ♦  •  Barbary  States:  Tangier," 
22  Stat  at  L.  128. 129,  181.  Eack  of  the  ap- 
..  propriation  Acts  for  subsequent  years,  covering 
the  period  here  in  question,  contained  the  same 
language,  keeping  tne  office  of  consul  at  Tan- 

fier  in  "Class  Y,  at  $2,000  per  annum,"  and 
iflering  from  the  former  Acts  only  as  to  the 
aggregate  amount  appropriated  for  consuls, 
▼ice-consuls,  commercial  agents,  and  consular 
clerks;  except,  that  the  Act  of  March  8, 18^7, 
contained  the  additional  clause,  that  the  sums 
thereby  severally  appropriated  were  to  be  "in 
full  compensation  for  the  diplomatic  and  con- 
sular service  of  the  fiscal  year  ending  June  80, 
1888."  22  Stat,  at  L.  424;  28  Stat  at  L.  227, 
822;  112  Stat  at  L.  480. 

There  is  no  foundation  for  appellant's  claim. 
In  United  States  v.  Lanqston,  118  U.  S.  889, 
^94  [80: 164,  165],  we  said  that  "A  statute  fix- 
ing the  annual  salary  of  a  public  officer  at  a 
named  sum,  without  limitation  as  to  time, 
should  not  be  deemed  abrogated  or  suspended 
by  subsequent  enactments  which  merely  appro- 
priated a  less  amount  for  the  services  of  that 
officer  for  particular  fiscal  years,  and  which 
contained  no  words  that  expressly,  or  by  clear 
implication,  modified  or  repealed  the  previous 
law."  The  present  case  does  not  come  within 
that  rule;  for  the  consular  appropriation  Acts 
for  the  fiscal  years  ending  June  80,  1888,  1884, 
1885,  and  18^,  while  recognizing  the  division 
ri861  °^ade  by  the  Act  of  1874  of  consulates  into 
classes,  put  the  office  of  consul  at  Tangier  in 
"Class  V,  at  $2,000 i)tfr  annum,**  In  other 
words,  during  the  whole  period  covered  by  the 
claim  in  suit,  the  consul  at  Tangier  was  in  the 
fifth  class,  and  there  was  in  force  an  Act  of 
Congress  declaring  that  consuls  of  .that  class 
should  receive  $2,000  per  annum;'  in  other 
words,  that  sum  should  be  in  full  compensation 
for  his  services  each  year.  The  onhr  possible 
object  of  transferring  the  office  of  consul  at 
Tangier  from  the  third  to  the  fifth  class  was  to 
reduce  the  annual  salary  of  that  officer  to  the 
sum  fixed  for  the  annual  salaries  of  consuls  of 
the  latter  class.  The  error  in  the  argument  in 
behalf  of  the  appeUant  is  that  he  gives  no  effect 
whatever  to  the  words  "at  $2,000  per  annum," 
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to  be  found  in  every  appropriation  Act  cover 
ing  the  period  in  question.  But,  clearly,  Uiosc 
Acts,  placing  this  consul  in  the  fifth  class,  ai 
$2,000  per  annum,  repealed,  by  necessary  im 

elication,  so  much  of  previous  enactments, 
kcluding  that  of  June  11,  1874,  as  placed  the 
consul  at  Tangier  in  the  third  class,  at  $8,00C 
per  annuHL    The  argument  to  the  contrary  if 
not  at  all  aided  by  the  circumstance  that  the 
diplomatic  and  consular  appropriation  Act  ol 
March  8, 1887,  for  the  first  time  after  the  pas- 
sage of  the  Act  of  June  11, 1874,  exi^essly  de- 
clared that   the   sums  thereby  appropriated 
should  be  "in  full  compensation  "  for  the  ser- 
vices therein  mentioned.    That  Act  was  paaeed 
after  the  decision  in  Lanq9Um*9  Cam,  and  the 
words  "in  full  oompensauon"  were  introduced 
^herein,  out  of  abundant  caution,  to  preclude 
any  doubt  in  the  future  at  to  the  intention  of 
Congress. 
Judgment  c^ffirmA 


JOHN  FINN,  Appt., 

UNITED  STATES. 

(See  8.  a  Reporter's  ed.  Se7-saj 

Limitation  of  claim  agaimt  the  United  Statee^^ 
court  of  claims— judgment  thereof. 

L  A  claim  aninst  the  United  States  must,  except 
where  Ihe  olafmant  Is  under  a  dlaabllltj  speolfled  m 
the  statute,  be  pat  In  suit  by  the  voluntaiT  aotioii 
of  the  olaimant,  or  be  presented  to  the  proper  <le- 
partment  for  seitUement,  within  six  yeaxs  after  suit 
oould  be  oommenoed  thereon  against  the  Qovem- 
ment,  or  It  wlU  be  barred. 

2.  The  general  rule  that  a  party  maWngadefenae 
of  the  Statute  of  Limitations  must  pleaa  the  stAt- 
ute,  if  he  wishes  the  benefit  of  Its  proTlslona,  has  nc 

applloatlOD  to  suits  in  the  court  of  claims  mgwdiaaA 
le  United  States. 

8.  A  iudgment  In  the  court  of  dalms  for  ttM 
amount  of^a  claim  which  the  record  or  evtdemoc 
SQOws  to  be  barred  by  the  Statute  of  Llmltatloiia  fi 
erroneous. 

[No.  1008.] 
Submitted  Oct.  J7, 18S7.    Decided  Oct.  SI,  ISST 

APPEAL  from  the  Court  of  Claima.     ^ 
firmed. 

The  case  is  stated  by  the  court. 

Mr.  Thos*  C.  Fletcher*  for  appellant  t 

The  claim  is  not  barred  by  the  Statute  o 
Limitations. 

LippittY.Uni$ed  States,  14  Ct  CL  148,  aJ 
finned  in  100  U.  S.  668  (25:747):  ©fwn  v^.Ui  JS 
18  Ct.  CI.  93,  107;  McUlure  t.  U.  8. 19  Ct*  Ol 
18;  WiUiams  t.  U.  5. 16  Ct  CL  614, 619,  g  lOe; 
R.  S. 

Messrs.  Atty-Oen.  Garland  andHeb^s*  j 
Maj"*  Asst.  Atty-Oen.,  for  appellee: 

Section  8477  of  the  Revised  Statutes  hita  a 
ways  been  strictly  construed  in  applyhi^  it  t 
the  assiji^ment  of  claims,  or  any  part,  aliax^ 
or  interest  therein,  against  the  United  Statea^ 

McCord  T.  U.  S.  9  Ct.  a.  166;  Btirke  ▼.  Z7  . 
18  Ct  CI.  281;  McKnight  t.  U.  8.  Id.  29a-  Jr. 
logg  Bridge  Co.  t. U.  8.16  0%.  CI.  Ill;  StM^nl 
T.  U.  S.  Id.  490;  Bf^alo  Bawm  B.  db  (7. 
Co.  V.  U.  S.  16  Ct  CI.  288;  mint  dkP.  Ml 

Co.  T.  U.  S.  18  Ct  CI.  420;  St.  PauldD.  . 

Co.  Y.  U.  S.  Id.  406;  U.  S.  t.  GiGit,  95  XJ  " 
407  (24:508);  Spofford  ▼.  Eirk,  97  U.  a  *^ 
(241082). 
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The  court  of  claims  is  without  jurisdiction 
under  flection  1069,  Revised  Statutes. 

UpmU  ▼.  U.  8,  14  Ct.  CI.  148;  Green  t.  U. 
A  18  Ct  CL  W,  107;  McOlure  ▼.  U.  8.  19  Ct. 
CL  18;  U.  8.  T.  LippiU,  100  U,  a.  668,  669, 
(86:749).  ^ 

ifr.  JtuHee  Harhua  deliyered  the  opinion 
**oj     of  the  court: 

The  plaintiff  seeks  judgment  in  this  case 
against  tbe  United  States  for  the  sum  of  $16,678, 
as  the  yalue  of  certain  horses  and  mules  which 
he  claims  to  have  purchased  for,  and  delivered 
to,  the  United  States,  at  their  special  instance 
and  request,  on  or  about  October  14, 1868.  He 
also  asks  interest  from  that  date,  on  said  sum, 
at  the  rate  of  6  per  cent  per  annum,  until  his 
donand  is  paid.  The  claim  was  never  pre- 
sented to  any  executive  dej^rtment  of  the  Gov- 
enmient  until  July  8, 1874,  on  which  day  it 
was  filed  in  the  omce  of  the  Quartermaster- 
General.  That  oflScer  decided  adversely  to  it, 
and  transmitted  it  to  the  accounUng  officers  of 
the  treasury.  It  was  disallowed  by  the  Third 
Auditor  of  the  Treasury,  June  14, 1879,  and  in 
that  ruling  the  Second  Comptroller  concurred. 
Bat  on  the  20th  of  July,  1886,  the  Second 
Comptroller  ordered  the  case  to  be  opened  for 
newly  discovered  evidence  produced  by  the 
claimant:  and,  on  the  18th  of  August,  18^,  the 
daim.  with  all  the  vouchers,  papers,  proofs, 
and  documents  pertainine  thereto,  was  trans- 
mitted by  the  Secretary  of  the  Treasury  to  the 
court  of  claims,  under'section  1068  of  the  Re- 
vised Statutes.  The  petition  in  the  present  suit 
was  filed  in  that  court  on  the  ISth  of  October, 
1886;  and,  after  a  hearing  upon  the  merits,  it 
was  dismissed. 

The  Government  contends  here  that  the  judg- 
ment should  be  affirmed,  because  it  appears 
that  the  claim  was  not  put  in  suit  by  the  vol- 
untary action  of  the  claimant,  within  six  years 
after  it  first  accrued,  nor  presenlcd  at  the  proper 
department  within  six  years  after  suit  could 
have  been  commenced  mereon  in  the  court  of 
claims.  ^ 

The  Act  of  February  24,  1855,  establishing 
the  court  of  claims,  invested  it  with  authority 
to  "hear  and  determine  all  daims  founded  upon 
any  law  of  Conn-ess.  or  upon  any  regulation 
of  an  executive  department,  or  upon  any  con- 
tract, express  or  implied,  with  the  Government 
of  the  United  States,  which  may  be  suggested 
to  it  by  a  petition  filed  therein;  and  also  all 
claims  which  may  be  referred  to  said  court  by 
either  House  of  Congress."  10  Stat  at  L.  612, 
§  1.  Tills  Act  did  not  authorize  judgment  to 
be  entered  against  the  United  States,  nor  fix  a 
period  within  which  parties  must  assert  their 
daims  against  the  Government  The  court 
was,  however,  required  to  report  to  Congress 
the  cases  upon  which  it  acted,  stating  the  ma- 
[229]  terial  facts  established  by  the  evidence,  with 
its  opinion  thereon.    §  7. 

But  the  Act  of  March  8, 1868, 12  Stat  at  L. 
765,  enlarged  the  jurisdiction  of  the  court,  and, 
amonff  other  things,  provided  for  an  appeal 
from  its  final  judj^ent,  in  certain  cases,  to  this 
court,  and  *'tbat  in  all  cases  of  final  judgments 
by  said  court,  or  on  appeal  bv  the  said  supreme 
court,  where  the  same  sliall  be  affirmed  in  fa- 
vor of  the  claimant,  the  sum  due  thereby  shall 
be  paid  out  of  any  general  appropriation  made 
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by  law  for  the  payment  and  satisfaction  of  pri- 
vate claims,  on  presentation  to  the  Secretary  ot 
the  Treasury  of  a  copy  of  said  judgment,"  etc. 
The  tenth  section  of  that  Act  is  in  Uiese  words: 
"Sec.  10.  That  every  claim  against  the  United 
States,  cognizable  by  the  court  of  cUdms,  shall 
be  forever  barred,  unless  the  petition  setting 
forth  a  statement  of  the  claim  be  filed  in  the 
court^  or  transmitted  to  it  under  Uie  provisions 
of  this  Act,  within  six  years  after  the  daim.first 
accrues:  iVopuM,  That  claims  which  have  ac- 
crued six  years  before  the  passage  of  this  Act 
shall  not  be  barred  if  the  petition  be  filed  in 
the  court,  or  transmitted  as  aforesaid,  within 
three  years  after  the  passage  of  this  Act:  And 
pramded  further.  That  the  claims  of  married 
women  first  accrued  during  marriage,  of  per- 
sons under  the  age  of  twenty-one  years  first 
accruing  during  minority,  and  of  idiots,  luna- 
tics, insane  persons,  and  persons  beyond  seas 
at  the  time  the  claim  accrued,  entitled  to  the 
daim,  shall  not  be  barred  if  the  petition  be 
filed  in  the  court,  or  transmitted,  as  aforesaid, 
withhi  three  years  after  the  disability  has 
ceased;  but  no  otherdisability  than  those  enu- 
merated shall  prevent  any  claim  from  being 
barred,  nor  shall  any  of  the  said  disabilities 
operate  cumulatively."    R.  S.  g  1069. 

By  an  Act  of  Congress,  approved  June  25, 
1868, 15  Stat  at  L.  76.  it  was  made  lawful  '*for 
the  head  of  any  executive  department,  when- 
ever any  claim  is  made  upon  said  department 
involving  disputed  facts  ur  controverted  ques- 
tions of  law,  where  the  amount  in  controversy 
exceeds  three  thousand  dollars,  or  where  the 
decision  will  affect  a  class  of  cases  or  furnish 
a  precedent  for  the  future  action  of  any  execu- 
tive department  in  the  adjustment  of  a  class  of 
cases,  without  regard  to  the  amount  involved 
in  the  paxticul^  case,  or  when  any  authority, 
right,  privilege,  or  exemption  is  claimed  or 
denied  under  the  Constitution  of  the  United 
States,  to  cause  such  claim,  with  dl  the  vouch- 
ers, papers,  proofs,  and  documents  pertaining 
thcoreto,  to  be  transmitted  to  th«^  court  of  claims, 
and  the  same  shall  be  there  proceeded  in  as  if 
originally  commenced  by  Uie  voluntary  action 
of  the  claimant  And  the  Secretary  of  the 
the  Treasuiy  may,  upon  the  certificate  of  any 
Auditor  or  Comptroller  of  the  Treasury,  direct 
any  account,  matter,  or  claim  of  the  character, 
amount,  or  class  described  or  limited  in  this 
section  to  be  transmitted,  w^th  all  the  vouch- 
ers, papers,  documents,  and  proofs  pertaJnins 
thereto,  to  the  said  court  of  claims,  for  trial 
and  adjudication:  Pronided,  however.  That  no 
case  shall  be  referred  by  any  head  of  a  depart- 
ment unless  it  belong  to  one  of  the  several 
classes  of  cases  to  which,  by  reason  of  the  sub- 
ject matter  and  character,  the  said  court  of 
claims  might,  under  existing  laws,  take  iuris- 
diction,  on  such  voluntary  action  of  the  claim- 
ant. And  all  the  cases  mentioned  in  this  sec- 
tion, which  shall  be  transmitted  by  the  head  of 
any  executive  department,  or  upon  the  certifi- 
cate of  any  auditor  or  comptroller^  shall  be  pro- 
ceeded in  as  other  cases  pending  m  said  court, 
and  shall,  in  all  respects,  be  subject  to  the  same 
rules  and  regulations;  and  appeals  from  the 
final  judgments  or  decrees  of  said  court  therein 
to  the  Supreme  Court  of  the  United  States, 
shall  be  allowed  in  the  manner  now  provided 
by  law.    The  amount  of  the  final  judgments  or 
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decrees  in  such  cases  so  tniDsmitted  to  said 
court,  where  rendered  in  favor  of  the  claimants, 
shall  in  all  cases  be  paid  out  of  any  specific 
appropriation  applicable  to  the  same,  if  any 
su^  tnere  be;  and  where  no  such  appropria- 
tion exists,  the  same  shall  be  paid  in  the  same 
manner  as  other  Judgments  of  said  court. "  R 
8.  §§  106a-5. 

An  these  statutory  provisions  are  carried,  with 
but  slight  change  of  words,  into  chapter  21  of 
title  l&of  the  ^viscd  Statutes. 

In  CT.  A V.  Lippitt  100  U.  S.  668. 669  [25:7491. 
it  was  held  that  "Limitation  is  not  pleadable 
in  the  court  of  claims  against  a  claim  cogniza- 
ble therein,  and  which  has  been  referred  by  the 
head  of  an  executive  department  for  its  judi- 
.  cial  determination,  provided  such  claim  was 

[83 1 J  presented  for  settlement  at  the  proper  depart- 
ment within  six  years  after  it  first  accrued;  that 
Is,  within  six  years  after  suit  could  be  com- 
menced thereon  against  the  €k>vemment. 
Where  the  claim  is  of  such  a  character  that  it 
may  be  allowed  and  settled  by  an  executive 
department,  or  may,  in  the  discretion  of  the 
head  of  such  depsrtment,  be  referred  to  the 
court  of  claims  for  final  determination,  the  fil- 
ing of  the  petition  should  relate  back  to  the  date 
wlicn  it  was  first  presented  at  the  department 
for  allowance  and  settlement.  In  such  cases 
the  statement  of  the  facts  upon  which  the  claim 
rests,  in  the  form  of  a  peduon,  is  only  another 
mode  of  assertinfl^  the  same  demand  which  had 
previously,  and  m  doe  time,  been  presented  at 
theproperdepartmentforsettlement"  "These 
views,'' the  court  said,  "find  support  in  the  fad 
th  at  the  Act  of  1868  describes  claims  presented 
at  an  executive  department  for  settlement,  and 
which  belong  to  the  classes  specified  in  its 
seventh  section  as  cases  which  may  be  trans- 
mitted to  the  court  of  claims.  'And  all  the 
ea9e9  mentioned  in  this  section, 'which  shall  be 
transmitted  by  the  head  of  an  executive  depart- 
ment or  upon  the  certificate  of  any  auditor  or 
comptroller,  shall  be  proceeded  in  as  other  case^ 
pendlnff  in  said  court,  and  shall,  in  all  respects, 
be  subject  to  the  same  rules  and  regulations,' 
with  right  of  appeal.  The  cases  thus  trans- 
mitted for  Judicial  determination  are,  in  the 
sense  of  the  Act,  commenced  a^nst  the  Gov- 
ernment when  the  claim  is  originally  presented 
at  the  department  for  examination  and  settle- 
ment. Upon  their  transfer  to  the  court  of 
claims,  they  are  to  be  '  proceeded  in  as  other 
cases  pending  in  said  court' "  See,  also,  Ftrrd 
V.  U,  8.  116  U.  8.  218  [29:6081;  U,  8.  v.  Me- 
Douoail,  121  U.  S.  89  [80:861]; 
We  are  of  opinion  that  the  claim  here  in  suit 
[282]  —although  by  reason  of  its  character  "cogniza- 
ble by  the  court  of  claims"-— cannot  properly 
be  made  the  basis  of  a  judgment  in  that  court. 
As  the  United  States  are  not  liable  to  be  sued, 
except  with  their  consent,  it  was  compett^nt  for 
Congress  to  limit  their  liability,  in  that  respect, 
to  specified  causes  of  action,  brought  within  a 
prescribed  period.  J^iehols  v.  U.  8.  74  U.  S. 
7  WaU.  126  [19:127].  It  appears  from  the  find- 
ing  of  facts  that  more  than  ten  years  had  ex- 
pired after  the  claim  first  accrued  before  it  was 
presented  to  the  proper  department  for  settle- 
ment; and  more  than  six  Tears  after  the  pass- 
ace  of  the  Act  of  1868  (ft,  8.  g§  1068,  1064), 
which  authorized  the  head  of  an  executive  de- 
partment to  transmit  to  the  court  of  claims,  for 
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adjudication,  any  claim  which  involved  dis- 
puted facts  or  controverted  questions  of  law, 
or  the  decision  of  which  would  affect  a  clas» 
of  cases,  or  furnish  a  precedent  for  future  ac- 
tion. Consequently,  in  any  view,  this  claim 
belonged  to  the  dass  which,  under  the  expresa- 
words  of  the  Act  of  1868  (R.  S.  §  1069),  were 
"forever  barred,"  so  far,  at  least,  as  the  claim- 
ant had  the  right  to  a  Judgment  in  that  court 
against  the  United  States.  The  dutvof  the 
court,  under  such  circumstances,  whether  limi- 
tation was  pleaded  or  not,  was  to  dismiss  the 
petition;  for  the  statute,  in  our  opinion,  makes 
it  a  condition  or  qualification  of  the  ri^ht  to  a 
Judgment  aeainst  the  United  States  that— ex- 
cept where  the  claimant  labors  under  some  one 
of  the  disabilities  specified  in  the  statute — the 
claim  must  be  put  in  suit  by  the  voluntary  ac- 
tion of  the  claimant,  or  lie  presented  to  Che 
proper  department  for  settlement,  within  six 
years  after  suit  could  be  commenced  thcreoa 
against  the  €k)vemment  Under  the  appellant* a 
theorv  of  the  case,  the  Second  Comptroller 
could  open  the  case  twenty  years  hence,  and 
upon  the  claim  being  transmitted  by  the  Sec- 
retary of  the  Treasury  to  the  court  of  claims^ 
that  court  could  givejjudement  upon  it  against 
the  United  States.  We  ao  not  assent  to  any 
such  interpretation  of  the  statutes  defining  the 
powers  of  that  court 

The  general  rule  that  limitation  does  not 
operate  by  its  own  force  as  a  bar,  but  la  a  de- 
fense, ana  that  the  party  making  such  a  de- 
fense must  plead  the  statute  if  he  wishes  the 
benefit  of  its  provisions,  has  no  application  to 
suits  in  the  court  of  claims  against  the  United 
States.  An  individual  may  waive  such  a  de- 
fense, either  expressly  or  by  failing  to  plead 
the  statute;  but  the  Government  has  not  ex- 
pressly or  by  implication  conferred  authority 
upon  any  of  its  officers  to  waive  the  limitation 
imposed  by  statute  upon  suits  against  the  United 
States  in  tne  court  of  claims.  Since  the  Qov- 
emment  is  not  liable  to  be  sued,  as  of  right, 
by  any  claimant,  and  since  it  has  assented  to  a 
Judgment  being  rendered  against  it  only  in  cer- 
tain classes  of  cases,  brought  within  a  pre> 
scribed  period  after  the  cause  of  action  accrued, 
a  Judgment  in  the  court  of  claims  for  the  amount 
j  of  a  Claim  which  the  record  or  evidence  shows 
to  be  barred  by  the  statute,  would  be  erroneous. 

The  judgment  ii  affirmed. 


SAMUEL  FLOYD  HOARD  wr  al.,  AppU,, 

9, 

CHESAPEAKE  AND  OHIO  RAILWAY 

COMPANY. 

(Bee  8.  C.  Reporter's  ed.  SO-m^ 

Orant  to  railroad  company — condition  (f—9p& 
eific  performance— purckaeen  at  forecloeur$ 
$ate~-iehen  not  bound, 

1.  A  ffrant  of  land  to  a  railroad  oompany,  ex- 
pressed to  be  on  condition  that  if  the  kmd  so  con- 
veyed should  cease  to  be  used  forrailroad  purposea 
by  the  company.  Its  successora  or  assigms,  the  ee- 
tate  thereby  intuitod  should  revert  to  the  grantor, 
his  heirs  or  assigns,  althuusrh  signed  by  the  railroaa 
company,  contains  no  contract  or  covenant  that  it 
will  build  its  road  throuirh  the  land  oonveyed  nor 
that  it  would  continue  it  there. 

2.  If  there  were  such  a  contract,  the  railroad 
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company  luid  the  riff ht  to  change  Us  route  before 
being  built  and  to  abandon  it  afterwards,  and  if  the 
plainttfl  is  injured  by  this  change  hto  remedy  is  by 
an  action  atttw  for  damages,  and  not  by  a  Dill  in 
equl»r  forspedflc  perfonnanoe. 

S.  Persons  who  purchased  the  railroad  at  a  mort- 
gage foreclosure  sale  did  not  thereby  become 
oDUged  to  perform  the  obligation,  or  pay  the  debts, 
of  the  railroad  company. 

4k  hi  this  case  the  grantor  provided  his  own  rem- 
edy for  a  breach  of  the  condition  in  the  convey- 
ance, that  the  land  should  revert  to  him,  his  heirs 
or  assigns. 

[No.  17J 
Argued  (k€.  19,  tO,  1887.  Decided  N<n,  7, 1887, 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  West  Virginia. 
Affirmed. 

Tlie  case  was  heard  in  the  court  below  upon 
the  original  bill  and  a  demurrer  thereto.  The 
demurrer  was  sustained  and  the  bill  dismissed. 
From  this  decree  the  complainant  appealed. 
The  further  facts  are  stated  in  the  opinion. 

Mr,  Enoch  Totten*  for  appellant: 

The  abandonment  of  the  established  line  by 
the  defendant  Company  was  a  violation  of  the 
contract  rights  of  the  appellant,  for  which  he 
ifl  entitled  to  relief  in  an  equity  court. 

Warner  v.  Sandutky,  M,  dt  N,  E.  B.  Co,  89 
Ohio  St  70;  Chavman  y.  Mad  Biter  d:  L.  E.  B. 
B.Go.e  Ohio  Si  120;  Baltimore  d:  8,  B,  B,  Co. 
▼.  Campion,  2  Gill,  30;  1  Rorer,  R.  R.  274, 

Mr.  WlUljua  J.  Robertson,  for  appellee. 

Mr.  JuMtiee  MiUer  delivered  the  opinion  of 
the  court: 

This  is  a  bill  in  chancery  brought  by  Charles 
B.  Hoard  against  the  Chesapeake  and  Ohio  Kail- 
way  Company  in  the  District  Court  of  the 
United  States  for  the  District  of  West  Vir- 
ginia. 

The  main  object  of  the  biU,  so  far  as  it  can  be 
ascertained,  is  to  enforce  specifically  the  con- 
tract set  out  in  writing  between  the  complain- 
ant and  the  Chesapeake  and  Ohio  Railroad  Com- 
pany, which  is  made  an  exhibit  to  the  bill,  and 
Purports  to  have  been  executed  on  the  28th  of 
ulf,  1873).  The  first  part  of  the  instrument 
professes  to  be  a  deed  of  conveyance,  whereby, 
in  consideration  of  the  sum  of  $1,000  in  band 
paid,  the  receipt  of  which  is  acknowledged, 
tlie  complainant  sold  and  conveyed  to  the  Chesa- 
peake and  Ohio  Railroad  Company  several 
pieces  of  land  in  the  Town  of  Cereao,  in  the 
State  of  West  Virginia,  which  are  minutely  de- 
scribed, and  which  seem  to  be  parts  or  parcels 
of  land  laid  out  in  town  lots  by  the  piaintifT, 
through  which  it  was  expected  the  road  of  the 
Company  would  be  locnted.  This  grant  is  ex- 
pressed to  be  00  the  condition  that  in  the  event 
the  property  so  conveyed  should  cease  to  be 
osea  for  railroad  purposes  by  the  company,  its 
successors  or  assigns,  the  estate  thereby  granted 
shall  revert  to  the  grantor,  his  heirs  or  assigns. 
[224]  .  There  was  also  a*~covenant  that  the  complain- 
ant was  to  have  leave  and  permission  to  connect 
a  single  siding  or  branch  with  the  tract  of  the 
railroad  at  a  point  near  the  Ceredo  Hotel,  owned 
by  liira,  and  that  the  company  would  erect  law- 
ful feu(^  and  protect  said  tracks.  There  is  no 
contract  or  covenant  in  this  agreement,  al- 
though it  is  signed  by  the  railroad  company, 
that  It  would  build  its  road  along  and  through 
the  property  so  conveyed,  and  certainly  nocon- 
trac:  (hat  it  would  continue  it  there,  because 
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one  of  the  conditions  ii  that  if  it  should  cease 
to  use  the  road  there  the  title  to  the  land  should 
reyert  to  the  grantor.  Yet  the  main  foimdation 
of  the  relief  sousht  in  this  action  is  based  upon 
the  allegation  of  a  covenant  in  this  contract, 
that  the  railroad  company  would  build  their 
road  over  the  grounds  designated  in  this  con- 
veyance, and  the  relief  asked  is  that  the  Rail- 
way Conapany  shall  now  be  compelled,  although 
they  have  for  ten  or  twelve  years  been  using 
the  track  through  other  grounds  than  these,  to 
abandon  that  and  construct  their  road  through  * 
the  lots  mentioned  in  this  contract  and  continue 
the  same. 

The  prayer  of  the  bill  for  relief  is  "  that  the 
Chesapeake  and  Ohio  Railwajr  Company  be 
made  a  party  defendant  to  this  bill;  that  process 
may  issue;  that  defendant  may  be  compelled 
to  answer  the  same;  that  the  contract  oi  28th 
July,  1878,  be  specifically  enforced;  that  the 
defendant  may  be  compeUed  to  permanently 
maintain,  establish,  and  run  its  road  through 
the  Villae;e  of  Ceredo,  as  specified  in  the  con- 
tract, ana  to  erect  and  maintain  a  depot  and 
place  for  the  convenient  and  regular  receipt  and 
deliveiy  of  freight  and  passcnfi;er8  in  the  Town 
of  Ceredo,  near  Ceredo  Hotel;  that  it  may  be 
decreed  to  pay  to  the  complainant  the  sum  of 
$1,000,  with  interest  from  the  date  of  the  con- 
tract; that  it  may  be  decreed  to  do  and  perform 
all  and  everything  covenanted  to  be  done  and 
performed  by  the  railroad  company  by  the  con- 
tract aforesaid;  that  the  defendant  may  be  inhib- 
ited, restrained  and  enjoined  from  all  further 
proceedings  in  the  condemnation  case  pending  in 
thiscourtin  thenameof  the(7AeM(peaA«  and  Ohio  rnoKi 
BaUway  Co.  v.  Board  et  al.  And  after  thean-  I****! 
swer  shall  havecomein,  and  the  cause  shall  have 
been  f ull)r  heuxl,  that  defendant  be  perpetually 
enjoined,  inhibited,  and  restrained  from  running 
its  cars,  engines,  and  trains  over  the  complain- 
ant's land  on  the  present  location  of  their  road, 
and  as  now  constructed." 

It  will  be  perceived  by  this  statement  of  the 
case  that  the  defendant  in  this  suit  is  not  the 
Chesapeake  and  Ohio  Railroad  Company  with 
whom  the  plaintiff  made  his  contract,  but  the 
allegation  of  the  bill  on  this  subject  is  that  the 
"Chesapeake  and  Ohio  Railroad  Company  " 
was  sold  out  under  a  mortgage  foreclosm'e.  and 
that  the  purchasers  by  virtue  of  the  law  of 
West  Virginia  became  a  corporation  by  the 
name  of  "  The  Chesapeake  and  Ohio  Railway 
Company,"  the  present  defendant,  '  'and  enti- 
tled to  all  the  works,  property,  edtate,  rights, 
franchises,  and  privileges  theretofore  owned 
and  possessed  by  the  Chesapeake  and  Ohio  Rail- 
road Company,  and  subject  to  all  the  restric- 
tions imposed  by  law  upon  said  last  named 
company." 

The  bill  also  contains  alle&rations  that,  while 
the  first  company  never  built  its  road  through 
any  part  of  the  Town  of  Ceredo,  the  present 
Company  defendant  did  build  its  road  through 
that  town,  but  selected  a  route  somewhat  dif-  ' 
ferent  from  that  which  embraced  the  lots  con- 
veyed by  plaintiff  to  the  first  corporation:  that 
afterwards  the  second  Corporation  instituted 
proceedings  in  the  proper  court  for  the  condem- 
nation of  the  land  over  which  its  line  did  run, 
which  proceeded  to  a  report  of  the  commission 
orderea  to  examine  and  assess  the  value  of  the 
land  taken,  and  the  damages;  that  this  assesa- 
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mcnt  was  reported  at  $1,075,  in  favor  of  the 
plaintiff  in  tms  suit  for  land  taken  by  the  new 
Company  for  the  new  route,  and  that  this  sum 
was  paid  into  court  It  appears  that  the  plaint- 
iff in  thiB  suit  had  notice  of  these  matters,  and, 
as  the  exhibits  show,  consented  to  the  appoint- 
ment of  the  assessors,  but  that  after  the  report 
was  made  he  objected  to  it,  and  demanded  a 
jury.  He  also  filed  a  pleading,  in  which  he  set 
up  the  contract  already  mentioued  as  a  bar  to 
the  oondemnati<m  or  taking  of  the  property  un- 
'  der  the  autbori^  of  the  action  of  the  commis- 
sion. In  tbis  condition  of  affairs  the  case  for 
condemnation  was  removed  on  the  application 
[826]  of  the  Railway  Company  into  the  Distnct  Court 
of  the  Unitea  States,  where,  after  some  addi- 
tional proceedings,  the  present  bill  was  filed. 

It  also  appears  that  the  present  defendant  de* 
posited  the  sum  awarded  to  Hoard  with  the 
clerk  of  the  state  court,  under  the  jurisdiction 
of  which  the  condemnation  was  had,  and  that 
ta^  .  this  money  has,  by  order  of  the  United  States 
court,  beoi  placed  in  the  hands  of  the  clerk  of 
that  court,  and  that  the  defendant  has  built  and 
been  using  its  road  over  the  property  thus  con- 
demned for  ten  or  twelve  years.  The  bill  also 
contains  an  allegation  that  the  $1,000  recited 
in  the  contract  as  the  consideration  for  the  con- 
veyance was  never  actually  paid,  although  the 
deed  acknowledges  its  receipt 

A  demurrer  was  filed  to  this  bill,  which,  on 
hearing,  was  sustained,  and  the  bill  dismissed, 
and  from  this  decree  of  dismissal  the  present 
appeal  is  taken. 

It  is  very  clear  that  the  bill  presents  no  fea- 
ture which  justifies  or  requires  the  interposiUon 
of  a  court  of  equity. 

First.  The  contract  with  the  Chesapeake  and 
Ohio  Railroad  Company  contains  no  such  cov- 
enant for  laying  the  track  of  that  company 
through  the  lands  purchased  of  plaintiff  as  his 
bill  alleges.  Therefore,  if  even  that  company 
was  defendant  in  this  suit,  there  is  nothing 
which  the  court  could  specifically  compel  it  to 
do  found  in  this  contract 

Second.  If  there  were  such  a  contract,  both 
the  law  and  this  contract  contemplates  the  right 
of  the  railroad  company  to  change  its  route  be- 
fore being  built,  and  to  abandon  it  afterwards, 
and  if  the  plaintiff  is  injured  by  this  change, 
the  remedy  is  clearly  by  an  action  at  law  for 
damages. 

Third.  The  present  defendant,  the  Railway 
Company,  is  not  shown  to  be  under  any  ob- 
ligation to  perform  the  covenant  of  its  prede- 
cessor, the  railroad  company,  which  is  set  up 
here  as  a  matter  of  specific  performance.  The 
persons  who  purchased  the  railroad  at  the  mort- 
gage foreclosure  sale  did  not  thereby,  under 
any  statute  of  the  State  (Act  of  Feb.  1. 1871, 
Sess.  Laws,  p.  91),  or  any  contract  of  which 
we  are  aware,  become  obliged  to  pay  the  debts 
and  perform  the  obligations  of  the  railroad  com- 
pany. C/tesapeake  dk  0,  B,  Co,  v.  MiUer,  114  U. 
S.  176  [29: 121].  They  bought  the  property  of 
that  company  and  its  franchises;  but  if,  as  such 
purchasers,  they  thereby  became  bound  to  pay 
[227]  all  the  debts  and  perform  all  the  obligations  of 
the  corporations  whose  property  they  bought, 
it  would  put  an  end  to  purchases  of  railroads. 
The  plaintiff  provided  his  own  remedy  for  what 
has  happened  by  the  condition  in  hii  convey- 
ance, that  the  land  should  revert  to  him,  his 
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heirs  or  assigns,  in  the  event  df  which  ha  now 
complains. 

As  regards  the  sum  to  which  he  would  be 
entitled  for  the  taking  of  the  lots  or  parts  of 
them  where  the  railroad  now  runs  by  the  de- 
fendant Company,  the  law  has  provided  him 
with  the  remedy,  which  is  still  in  the  hands  of 
the  court  in  the  proceedings  for  ocmdemn^ioii. 
If  the  money  paid  into  court  is  insufficient,  ha 
is  probably  entitled  to  a  further  trial  by  jury. 
If  it  is  a  sufficient  compensation,  the  money 
awaits  him  when  he  is  rnuiy  to  accept  it 

The  hill  maket  no  earn  farihe  inieiTxmiion  of 
a  court  qf  equity^  and  the  decree  oftfieamri  dii- 
mieeing  it  i$  Iher^ore  qfirmed. 


MORRIS  RICHTER,  Appt., 

9. 

GEORGE  JEROME,  Survivor,  etc,  ST  al. 

(8ee8.  0,  Beporter^S  ed.  283-tl8L) 

Acts  of  trtuteo—forecloiurebjf  tnutcompanj^ 
bindi  bondholden — rrforodoaure — partie^^ 
eguitiei,  how  adjudicated, 

L  Where  a  trustee  acts  In  Kood  C^tfa,  wbateiver 
binds  him  in  any  legal  prooeeoinff  which  he  begins 
and  carries  on  to  enforce  the  trust,  to  which  the 
oetCuCt  <pu  truit  arenot  actual  partSea,  binds  them. 
Whatever  f  oreoloaeB  a  trustee,  in  the  ahaeoce  of 
fraud  or  bad  faith,  f oredoees  them. 

2.  Wberea  trust  company  began  its  suit  for  the 
foreclosure  of  its  mortgage,  and  sold  under  the 
decree  in  that  suit  all  the  interesta,  legal  and  eool- 
table,  which  It  held  in  the  land  as  trustee  for  the 
bondholders,  and  distributed  the  proceeds,  all  tbt* 
rights  which  the  trust  company,  as  trustee,  had  fn 
the  land  passed  to  the  purchaser  at  the  sale;  and 
the  sale  not  only  binds  the  trust  company  as  trus- 
tee, but  binds  a  bondholder  who  has  received  his 
share  of  the  proceeds  of  the  sale,  without  com- 
plaint and  without  objection. 

8.  If  the  decree,  or  the  sale  under  It,  was  in  fraud 
of  the  right  of  the  bondholders,  their  remedy  la  by 
a  direct  proceeding  to  setaside  the  sale  or  deciee. 
and  to  proceed  anew  with  another  forecloeure  cxr 
the  mortnge,  and  not  to  undertake  to  reforecloee 
what  has  oeen  fully  foreclosed  before  under  a  de- 
cree which  remains  in  force. 

4.  To  such  a  suit  for  foreclosure  tne  tMmdbolden 
are  not  necessary  parties.  They  are  repreeented 
therein  by  their  trustee  and  are  bound  by  the  de- 
cree so  long  as  it  stands  unreversed. 

6.  Equities,  which  were  prop^  subjects  for  adju- 
dication in  the  forecloeure  suit  fif  they  existed,  and 
which  formed  part  and  parcel  of  the  security 
which  was  then  enforced.  If  not  excepted  from  tne 
sale,  passed  by  it 

^^  fNc.  25.] 

Argwd  Oct.  tO,  1887.    Decided  Noe,  7,  18S7. 

APPEAL  from  the  Circuit;Court  of  the  United 
States  for  the  Western  District  of  Mich- 
igan.   Affirmed. 

The  facts  of  the  case  are  stated  in  the  opin- 
ion. 

Muen.  J.  P.  Whittemore,  Don  H.  IHek- 
insonand'/o^n  8,  Seymour,  for  appeUstnt: 

The  former  forecloeure,  decree  and  sale. 
created  no  estoppel  to  the  present  suit 

Koehler  v.  mack  River  FaU$  Iron  Co.  67  U. 
8.  2BUck,  715(17:  839);  Fonb.  Eq.  §  11;  P^n 
V.  BaltifHore,  1  Ves.  Sr.  444;  Mame  r.  WatU, 
10  U.  8.  6  Cranch.  148  (8:  181);  Van  J^em  ▼. 
E^att,  88  U.  8.  18  Pet  800,  801  (10: 171);  ITan 
y.  8an$om,  110  U.  8.  154  (28: 102):  Qi^-r.  i\tr- 
part,  106  U.  8.  079  (27:  256);  Mor$:U  ▼.  Fk'rH 
Nat.  Bk.  91  U.  8. 857  (28:486):  Frredman*9  Saw. 
db  T.  Co.  y.  BarU,  110  U.  8.  710  (28:  »!). 
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ErfD  thoDj^  the  equity  of  the  mortgagor  bad 
beoi  stated  in  the  former  bill,  it  would  have 
given  the  court  no  Jurisdiction  in  respect  of  it, 
without  Ayer  being  made  a  party  defendant  to 
thatbOL 

Cunmngham yr.  Matan diB. KB.  Co,  109 U. 
8.  446  (27:  992). 

Where  the  court  is  made,  by  its  decree,  to 
anthorize  a  breach  of  trust,  the  presumption  is 
that  the  court  has  been  imposed  upon,  and  the 
decree  is  void. 

Shddon  ▼.  Aland,  8  P.  Wms.  110;  Kennedy 
▼.  DaljLj,  8ch.  <&  Lef .  876. 

Mr,  Walter  D.  D»Tidgre,  for  appellees: 

Tkie  case  is  one  where  an  ultimate  assijpiee  of 
the  parties  of  the  second  part  utterly  fails  to 
show  that  as  between  the  parties  to  the  coo  tract 
performance  should  be  decreed.  The  alleged 
assignment  created  no  privity  between  the  sub- 
sequent assignees  and  Anthony. 

iUmnu  ▼.  OuUtrie,  18  U.  8.  9  Cranch,  25  (8: 
644);  MaUaw  t.  Hinds,  25  U.  8. 12  Wheat.  198, 
196  (6: 198);  Findlay  t.  Binde,  26  U.  8. 1  Pet. 
241,246  (7:  128.  180);  Waterman,  8pec.  Perf. 

f68,  69,  18;  WiOard  v.  Taykn^,  75  U.  8.  8 
aU.  55709:^1);  MaHtU  Coy,  SUpley,  Tt  U. 
8.  10  WalL  889(19:  955).      • 

The  caae  is  one  utterly  wanting  in  that  equi- 
ty which  entitles  a  parfr  to  the  eztraordinaiy 
remedy  by  suit  for  specific  performance.  The 
foDowmg  authorities  sustam  these  views: 

Waterman,  8pec.  Perf.  diap.  XTV;  Brashier 
V.  Qratz,  19  17.  8.  6  Wheat  528(5:  822);  Pratt 
Y.  CarroU,  12  U.  8.  8  Cranch,  471  (8:  627);  CW- 
omY,  Thampoon,  16  U.  8.  2  Wheat.  886  (4: 
288);  2X?r«yv.  2^idh0O0d,58U.8.12How.l26 
(18:  921);  Boone  v.  MisBovri  Iron  Co,  58  U.  8. 
17  How.  840  (15: 171);  BoU  v.  Boasn,  88  U.  8. 
8Pet  420 (8:  995); ifofMtf  O?.  Y,Bi^,9upra. 

The  complainant  has  made  no  oner  of  per- 
formance. 

Waterman,  Spec  Perf.  |§  488,  445;  Doney 
Y,  Ptiekufood,  58  U.  8.  12  How.  126  (18:  921); 
Pdlodc,  Torts,  452,  8:  Oraham  v.  La  Crou  d 
M,B.R  Co.  102  U.  8.  148  (26: 106). 

An  equity  such  as  the  one  here  claimed'is  not 
aangnable. 

Graham  y.  La  Crom  d  M,B,  B,  Co.  iupra; 
MUMU  Y,  n<mtfray,  L.  R  8  Q.  B.  Div.  587. 

By  exercising  an  election  to  take  one  of  two 
Inoonfidstent  ri^ts,  the  person  so  electing  aban- 
dons the  other. 

Sariger  v.  I7b<<m,  91  U.  8.  56  (28:  220);  P&h 
M%  Bank  v.  ManTifaeturen^  Nat,  Bank,  101 
U.  8.  181  (25: 907). 

Tlie  objection  of  laches  is  fatal  to  a  doubtful 
and  constructive  trust  like  the  present 

MeKnight  v.  Taylor,  42  U.  8.  1  How.  168 
(11:88). 

Mr,  E,  W.  MeddaugU,  for  defendants,  the 
Aym: 

The  foreclosure  decree,  having  embraced  the 
identical  interest  in  respect  of  which  this  bill 
seeks  relief,  is  a  bur  to  complainant's  recovery, 
unless  procured  by  fraud. 

Jones,  R.  R  8ecur.  §  861;  CampbeUY,  Texas 
d  N,  C.  B,  B.  Co.  1  Woods.  868;  Shaw  ▼.  Mr- 
folk  County  B.  B.  Co.  5  Gray,  162;  Biehardsv. 
a*€$apeake  d  C.  B,  B.  Co.  1  Hughes,  0.  0.  29; 
8toiy,  Eq.  PI  §  94. 

And  it  is  no  Jess  a  bar  because  entered  by 
consent  of  the  parties. 

Bank  cf  Oomnumwealih  v.  Hopkins,  2  Dana, 

mcs. 


1 895;  Dunn  v.  Piws,  20  La.  Ann.  276;  FUtcher 
V.  Holmes,  25  Ind.  458;  Chamberlain  v.  Preble, 
11  Allen,  870;  Derby  v.  Jacques,  1  Cliff.  C.  C. 
425:  Holmes  y  i&?^«.  18  Cal.  191;  Gifford  v. 
Thorn,  9  N.  J  Eg.  782;  Bdgerton  v.  Muse,  2 
Hill  (8.  C).  51 ;  Brown  v.  Sprague^  5  Denio, 
545:  NasfiviUe,  C.  df  St.  L.  B,  Co.  v.  U,  S.  118 
U.  S.  266  (28:  978j. 

The  creditors  of  a  corporation  may  combine 
for  the  purpose  of  protecting  themselves  by  pur- 
chasing^ its  property  when  legally  brought  to 
sale,  provided  it  is  no  part  of  the^greement  to 
prevent  competition  or  to  use  any  imfair  advan- 
tage. 

Sahlgaard  ▼.  Kennedy,  18  Fed.  Rep.  248.  249. 

Neither  Averys,  Wild  &  Conant  nor  the  ca- 
nal company  could  have  enforced  specific  per- 
formance against  Anthony,  as  neither  was  in 
c:^3dition  to  fulfil  the  vendees'  obligation. 

MarhU  Co  v.  Bipley,  77  U.  8.  10  Wall.  840, 
858  (19: 955,  961):  Bank  of  Columbia  v.  Hag- 
ner,  26U.  8.  1  Pet  465  (7:  223):  Boone  v.  Mis- 
souri Iron  Co.  58  U.  8.  17  How.  840,  843  (15: 
171,  178);  Coison  v.  Tliompson,  15  U.  S.  2 
Wheat  386,  842(4:  258,  266);  Thompson  y. 
Bruen,  46  SI.  125,  180;  BusseU  v  Nester,  46 
Mich.  290. 

There  is  no  longer  in  the  courts  of  the  United 
8tates  any  doubt  about  the  right  to  raise  the 
question  of  laches  by  demurrer. 

LandsdalsY.  .SmttA,  106  U.  8.  891  (27:  219); 
Badger  v.  Badger,  69  U.  8.  2  Wall.  87(17: 88^; 
HartDood  v.  Cincinnati  dt  C.  A.  L.  B,  B.  Co. 
84  U.  8.  17  WaU.  79  (21:558). 

All  the  estate  of  the  bankrupt,  real  and  per- 
sonal, and  all  his  rights  in  equity  andldioses  in 
action  vest  in  the  assignee. 

Krwin  V.  U,  S.  97  U.  8. 892  (24: 1065);  OUn. 
fWY,  Langdon,  98  U.  8.  22  (25:  44);  Trimble  v. 
Woodhead,  102  U.  8.  647  (26:  290);  Phelps  v. 
McDonald,  99  U.  8.  298  (25: 478);  Hodgson  v. 
Sidney,  L.  R.  1  Ezch.  818. 

The  failure  of  the  assignee  to  sue  would  not 
transfer  his  right  of  action  to  the  creditor  of 
the  bankrupt. 

TrinMe  v.  WoodJtead,  102  U.  8. 649  (26:  290). 

The  right  to  complain  of  a  fraud  is  not  a 
marketable  commodity. 

OrahamY.  La  Crosse  d:  M.  B.  B.  Co.  102  U. 
8. 148,  155,  6  (26: 106,  109);  Sahlgaard  y,  Ken- 
nedy, 18  Fed.  Rep.  249;  Brush  v.  Sweet,  88 
Mich.  575,  578;  Ih  Hoghion  v.  Money,  2  L.  R 
Ch.  App.  Cas.  164;  Hill  v.  Boyle.  L.  R  4  £q. 
v/SS.  «oU. 

Mr.  CMefJiisticeWsAtB  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity  brought  by  Morris 
Richter,  the  appellant,  and  the  case  made  by 
the  bill  and  its  exhibits  is  in  substance  this: 

In  1864  the  Portage  Lake  and  Lake  Superior 
8hip  Canal  Company  was  organized  as  a  cor- 
poration under  the  laws  of  Michigan  to  build 
a  ship  canal  from  the  most  wester^  point  of 
Portage  Lake  through  a  neck  of  land,  called 
"The  Portage/'  to  Lake  Superior.  In  1865 
and  1866  Congress  made  two  grants  of  land  to 
the  State  of  Michigan,  of  200,000  acres  each, 
to  aid  in  this  work,  and  both  these  CTants  were 
transferred  by  the  State  to  the  canal  company. 
The  company  afterwards  executed  three  mort- 
gages on  the  lands  so  granted,  to  secure  bonds 
amounting  in  all  to  $2,000,00a 
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On  the  8d  of  March,  1868.  CoDmss  granted 
r  the  State  other  lands,  containing  in  the  aggre- 
gate 220,000  acres  and  upwards,  to  aid  in  biuld- 
'  tug  a  military  road,  called  in  the  pleadings  a 
"wagon  road,"  from  Fort  Wilkinson.  Copper 
HarbNsr,  Michigan,  to  Fort  Howard,  Green-Bay, 
Wisconsin,  dy  the  terms  of  this  grant  thirty 
sections  could  be  sold  at  once,  and  thereafter 
thirty  sections  as  each  ten  miles  of  road  was 
completed.  If  the  road  was  not  completed  in 
five  years  no  further  sales  could  be  made,  and 
the  unsold  lands  were  to  revert  to  the  United 
States.  12  Stat  at  L.  798,  chap.  104,  §  8.  On 
the  6th  of  May,  1870,  this  time  was  extended 
until  January  1, 1872.  16  Stat,  at  L.  121.  chap. 
08. 

In  1868,  Francis  W.  Anthony  contracted 
with  the  State  to  build  the  road,  and  in  consid- 
eration thereof  was  to  receive  '*all  the  benefits, 
emoluments,  nghts  and  interests  arising  from" 
the  land  grant  He  was  to  have  at  once  the 
first  thirty  sections  authorized  to  be  sold,  and 
as  any  continuous  ten  miles  (afterwards  changed 
to  two  miles)  was  completed  he  was  "entiUed 
to  apply  for  and  receive  a  certificate  for  the 
number  of  sections  wanted  to  aid  in  the  con- 
struction" thereof.  In  August,  1870,  thirty 
miles  of  the  road  had  been  completed,  and 
47,958iV'r  ^cres  of  land  were  conveyed  to  him 
therefor  in  fee. 

In  November,  1870.  as  is  alleged  in  the  bill, 
[286J  about  eighty  miles  of  the  road  had  been  com- 
pleted, and  158.000  acres  of  land  earned,  in- 
cluding that  which  had  been  patented,  but  An- 
thony nad  exhausted  his  financial  resources 
and  credit,  and  was  in  debt  to  the  amount  of 
$80,000.  Being  in  this  condition  he  went  to 
Kew  York  to  get  money.  While  there,  as  is 
alleged,  he  entered  into  a  verbal  arrangement 
with  the  stockholders  and  directors  of  the 
canal  company  to  raise  the  necessary  funds  to 
complete  both  the  canal  and  Uie  road,  by  which 
he  was  to  transfer  to  Perez  J.  Aveir,  Alfred 
Wild,  J.  Edwin  Conant,  and  William  L.  Avery, 
all  his  rights  under  the  road  contract,  including 
the  47,058,^  acres  patented  lands;  the  can^ 
company  was  to  change  its  name  to  the  Lake 
Superior  Ship  Canal,  Railroad  and  Iron  Com- 
pany; the  directors  of  the  canal  company,  as 
individuals,  were  to  subscribe  $2.000,(K)0  to  its 
capital  stock,  and  pay  their  subscription  by 
their  warranty  deea  of  200,000  acres  of  the 
road  lands;  and  thereupon  the  canal  company 
was  to  issue  bonds  to  the  aomountof  $3,500,000, 
secured  by  a  mortga^  to  the  Union  Trust 
Conipany  of  New  YorK,  **to  raise  money  for 
the  Portage  Lake  Canal  enterprise  and  for  the 
wafon-road  enterprise. 

On  the  25th  of  April,  1871,  Anthony  entered 
into  a  contract  with  Perez  J.  Avery,  Alfred 
Wild,  J.  Edwin  Conant,  and  William  L  Avery, 
by  which  he  agreed  to  sell  to  them,  and  they 
asrreed  to  buy  from  him,  all  the  wagon  road 
lands  at  seventy-five  cents  an  acre,  to  be  paid 
for  as  follows: 

"Thirty-six  thousand  ($86,000)  dollars  with- 
tn  thirty  days  from  this  aate. 

"Eight  thousand  ($8,000)  dollars  by  the  fifth 
day  of  June. 

"Eight  thousand  ($8,000)  dollars  by  the 
fifth  day  of  July. 

"Eight  thousand  ($8,000)  dollars  by  the  fifth 
day  of  August. 
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I  "Eight  thousand  ($8,000)  doUara  by  the 
fifth  day  of  September. 

"Eight  thousand  ($8,000)  dolhui  by  the 
fifth  day  of  October. 

"Eight  thousand  ($8,000)  dolhirs  by  the 
fifth  day  of  November;  all  in  the  year  1871, 
and  the  balance  in  three  payments;  one  of  one 

?[uarter  of  the  whole  amount,  in  six  months 
rom  November  first,  1871:  and  one  of  like 
amount,  payable  on  the  first  of  Nov.,  1872;  and 
the  other  of  one  half  the  whole  amount,  pay- 
able on  the  first  day  of  November,  1878;  the 
last  three  payments  to  be  secured  by  the  joint 
and  several  notes  of  the  parties  of  the  second 
part,  with  the  bonds  of  the  Lake  Superior  Ship 
Canal.  Railroad  and  Iron  Company,  at  60  per  [236^ 
cent,  assigned  as  collateral  to  said  notes." 

The  contract  of  Anthony  for  building  the 
road  was  transferred  by  him  to  the  purchasers, 
"with  all  the  rights,  privileges,  powers,  and 
claims  arising  from  the  same,  and  he  agreed 
to  convey  all  the  lands  for  which  he  then  held 
patents  as  soon  as  the  $36,000  were  paid.  The 
lands  which  had  been  earned  and  not  patented, 
amounting,  with  those  patented,  to  150.000 
acres,  "more  or  less,"  were  to  be  conveyed  as 
soon  as  title  should  be  obtained,  and  Anthony 
was  to  go  on  and  complete  the  road  and  convey 
the  remainder  of  the  lands  as  fast  as  they  were 
earned  and  he  ffot  title  thereto.  Upon  the  exe- 
cution of  a  deed  for  the  lands  which  had  al- 
ready been  earned,  but  not  then  patented,  the 
purdiasers  were  to  assign  to  Anthony,  as  se- 
curity for  the  six  monthfy  payments  of  $8,000 
each,  $72,000,  at  par,  of  the  tionds  of  the  canal 
company,  he  agreeing  to  surrender  $12,000  of 
them  as  each  monthly  payment  of  $8,000  was 
made.  Upon  the  conveyance  of  the  hinds 
which  had  not  then  been  earned,  but  which 
were  to  be  earned  by  the  completion  of  the 
road,  the  purchasers  were  to  execute  notes  for 
the  price,  in  accordance  with  the  terms  of  their 
agreement,  and  secure  them  with  the  bonds  of 
the  canal  company,  at  60  per  cent  on  the  face 
value  of  such  bonds. 

On  the  first  of  May,  1871,  Perez  J.  Avery, 
Alfred  Wild,  and  J.  Edwin  Conant,  three  out 
of  the  four  purchasers  of  the  lands  from  An* 
thony  under  this  contract,  executed  a  deed  to 
the  canal  company,  in  which,  after  reciting 
that  they  were  the  owners  in  fee  of  220,000 
acres  of  land  granted  to  the  State  of  Michigan 
to  build  the  road,  and  had  subscribed  for  five 
hundred  shares  of  the  capital  stock  of  the  com- 
pany, to  be  paid  for  by  a  conveyance  of  200,000 
acres  of  such  land,  they  did,  in  consideration  of 
the  stock,  convey  to  the  company  in  fee  simple, 
with  full  covenants  of  warranty,"all  and  singu- 
lar those  two  hundred  and  twenty  thousand 
acres  of  land,  being  the  same  granted  by 
Act  of  Congress  of  the  United  States,  entitled 
'An  Act  Giantinf^  Lands  to  the  States  of  Michi- 
gan and  Wisconsm  to  Aid  in  the  Construction 
of  a  Military  Road  from  Fort  Wilkinson,  Cop-  r,2371 
per  Harbor,  Keweenaw  County,  in  the  State 
of  Michigan,  to  Fort  Howard,  Qreea  Bay,  in 
the  State  of  Wisconsin,'  approved  March  8. 
1868;  which  said  lands  are  fuUy  described  and 
designated  on  the  maps  and  record  books  of  the 
office  of  the  register  of  the  land-office  at  Mar- 
quette, Michigan,  and  to  which  records  and 
maps  reference  is  hereby  made  for  a  fuller  and 
more  perfect  description  of  9aid  lands,  savins 
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and  raserviog  from  the  operation  of  this  deed 
twenty  thousand  acres  of  land,  to  be  selected 
by  tauDg  the  sections  reaerred  in  their  order 
•a  tbej  oome,  commencing  at  the  Wisconsin 
Slate  line,  and  taking  the  sections  on  both 
^ides  of  said  rood  far  enough  north  to  get  twenty 
thousand  acres  of  lond." 

On  the  same  day  that  this  deed  was  delivered, 
the  company  executed  to  the  Union  Trust  Com- 
pany of  New  York  a  deed  of  trust  covering  the 
two  land  grants  to  tbe  canal  company/ 'and  also 
two  hundred  thousand  acres  of  land,  situate, 
lying,  and  being  in  said  State  of  Michigan,  sub- 
scribed to  the  capital  stock  of  the  party  of  the 
first  part,  and  fully  and  particularly  described 
in  a  full  coyenant  deed  made  by  Perez  J.  Avei^, 
Alfred  Wfld,  and  J.  Edwin  Conant,  and  their 
wives,  dated  on  the  first  day  of  May,  A.  D.  1871. 
conveying  said  last  mentioned  two  hundred 
thousand  acres  of  land"  to  secure  a  proposed 
issue  of  bonds  to  the  amoimt  of  $3,500,000.  Of 
<h is  amount  of  bonds  $1,S00,000  were  isctucd  by 
the  trustee  to  the  diameters  of  the  canal  company 
with  the  usual  certificate  of  security  thereon. 
Tbe  bill  then  alleges  that  the  directors  of  the 
canal  company  and  Anthony,  upon  the  faith 
andcreditof  these  bonds,  nUsed  in  open  market 
#36,000  in  money,  which  was  paid  over  to  An- 
thony on  his  contract  for  the  sale  of  the  lands, 
and  afterwards  $16,000  more,  which  was  used  in 
thesameway.  The  remainder  of  the  $1,300,000 
'*wGxe  sold  or  pledged  in  the  open  market  of 
New  York  and  euewhere,  and  money  raised 
thereon  and  applied  to  the  usi  and  l»eneflt  of 
said  Lake  Superior  Ship-Canal,  Railroad  and 
Iron  Company." 

On  the  25th  of  May,  1872,  a  bill  was  filed 
againat  tbe  canal  company  for  the  foreclosure 
of  its  mortgage  on  the  lands  embraced  in  the 
first  congressional  grant,  and  on  the  third  of 
July,  16r72,  for  the  foreclosure  of  that  on  the 
lands  in  the  second  grant.  On  the  fifth  of 
July,  1872,  another  bill  was  filed  for  the  fore- 
dosoie  of  the  third  mortgage  executed  by  the 
oompany^which  covered  all  the  lands  in  both 
mnts.  Then  on  the  19th  of  June,  1875,  the 
Union  Trust  Company  filed  its  bill  to  foreclose 
tbe  mortgage  which  was  executed  to  that  com- 
pany May  1, 1871,  and  covered  both  the  land 
grants  and  the  200,000  acres  embraced  in  the 
conveyance  of  Ayery,  Wfld,  and  Conant.  The 
same  solicitor  appeared  for  the  plaintiff  in  each 
of  the  several  foreclosure  suits.  On  the  27tb 
of  August,  1872,  the  canal  company  was  de- 
clared a  bankrupt,  and  ther^tfter  George  Je- 
rome and  Fernando  C.  Beaman,  its  assignees, 
became  parties  to  the  litigation. 

In  the  bill  filed  by  the  Union  Trust  Com- 
pany for  the  foreclosure  of  its  mortgage,  the 
issue  of  the  $1,300,000  of  bonds  was  set  out, 
and  the  following  allegations  made  in  respect 
to  the  **wa^on  road  lands."  so  called. 

"  That  of  the  200,000  acres  mortgaged  to  the 
eomphiinant,  in  addition  to  said  400,000  acre 
land  grants,  it  is  claimed  that  said  company 
has  no  title,  save  to  47,058V\>V  acres,  and  that 
the  title  to  the  remainder  has  been  patented  to 
other  parties.  Complainant  annexes  hereto  a 
list  of  said  last  named  lands,  to  wit,  of 
takl  47,958i^  acres,  marked  Exhibit  'C 
"Complainant  is  informed  and  believes  that 
said  lands  are  worth  about  $3  per  acre,  or 
about  $150,000;  that  said  lands  are  known  as 
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the '  wagon  road  lands,'  and  were  acquired 
from  the  State  of  Michigan  by  one  Francis  W. 
Anthony,  and  were  conveyed  to  said  bank- 
rupt company  mortgagee.  Exhibit  '  C '  Is  a 
copy  of  the  list  on  me  in  the  o£Bce  of  the  Sec- 
retary of  State  of  Miclii^n,  being  certificate 
of  purchase  No.  1  of  military  road  land  under 
Act  No.  20  of  the  hiws  of  1864,  approved  Feb- 
ruary 4.  That  March  4,  1873,  Henry  S.  Wells, 
a  bondholder  secured  by  complainant's  said 
mortgage,  filed  his  bill  In  this  court,  implead- 
ing, among  others,  said  Francis  W.  Anthony, 
said  assignees,  and  this  complainant,  and 
souffht  by  said  biU  to  subiect  the  said  'wagon 
road  lands,'  other  than  said  47,958^  acres,  to 
the  lien  of  complainant's  mortgage,  and  to  pro- 
vent  their  conveyance  by  the  State  to  third 
parties,  and  afterwards  such  proceedings  were 
had  that  the  relief  sought  was  denied.  That 
in  article  ten  of  a  cross  bill,  filed  by  said  as- 
signees in  this  court  September  13,  1873,  said 
assignees  state  that  certain  stockholders  of  said 
bankrupt  had  contracted  to  buv  tonds  to  the 
amoimt  of  200,000  acres,  parcel  of  a  lareer 
amotmt  granted  by  the  State  of  Michigan  for 
tbe  construction  of  a  military  wagon  road,  and, 
assuming  to  be  owners,  had  conveyed  the  same 
to  the  said  bankrupt;  that  said  jrrantors  had 
acquired  title  to  only  about  49,000  acres,  and 
only  about  that  amount  became  vested  in  said 
bankrupt,  and  that  the  residue  had  been  pa- 
tented by  the  State  of  Michigan  to  other  parties 
and  lost  to  said  corporation;  and  that  said  as- 
signees made  the  same  statement  substantially 
in  their  answer  to  a  bill  by  this  complainant  to 
foreclose  said  mortgage  in  the  saad  district 
court,  which  bill  was  mscontinued." 

The  prayer  so  far  as  it  related  to  the  road 
lands,  was,  "  that  said  47,958^^  acres  of  land 
known  as '  wagon  rod  lands '  may  also  be  sold; 
and  that  all  the  estate,  right,  title,  and  interest 
of  the  defendants  in  the  rest  and  residue  of 
said  200,000  acres  of  wagon  road  lands  may  be 
sold,"  and  the  proceeds  applied  to  the  pay- 
ment of  the  outstanding  bonds.  The  decree, 
which  was  entered  March  13,  1877,  establisbed 
the  lien  of  the  Union  Trust  Company  mort- 
gage on  the  47,958|^  acres  of  wagon  road 
lands  to  which  the  canal  company  had  title, 
and,  as  to  the  rest,  found  as  follows:  "That 
the  title  to  the  remainder  of  said  wagon  road 
lands  passed  from  the  State  of  Michigan  to 
third  thirties,  so  that,  as  to  the  same,  the  said 
Union  Trust  mortgage  covers  only  a  possible 
equity,  which  equity  in  the  residue  of  said 
200,000  acres  of  wagon  road  lands,  is  also  a 
security  for  said  1300  bonds."  It  was  then  or- 
dered, among  other  things,  that  "the  equity  of 
redemption  or  other  right  or  interest  of  said 
mortgagor  corporation  In  the  residue  of  said 
wagon  road  lands"  be  sold  with  the  other 
mortgaged  property,  including  the  47,95d^^f 
acres  to  pay  the  bonds. 

Under  this  decree  the  mortgaged  property 
was  sold  in  June  or  July  of  1877  to  Albon  P.  Man 
and  Nathaniel  Wilson,  and  this  sale  confirmed 
in  due  course  of  practice.  Soon  afterwards, 
Man  and  Wilson  released  to  James  C.  Aycr,  then 
in  life  but  since  deceased,  the  right  to  or  equity 
of  redemption  in  all  the  200,000  acres  of  wagon 
[rood]  lands  which  hod  not  been  actuallv  con- 
veyea  to  Anthony,  and  by  him  to  the  purcbasers 
from  him,  and  by  them  to  the  canal  company. 
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Od  the  8d  of  March,  1868,  Conmss  granted 
;,  the  State  other  lands,  containing  In  the  aggre- 
gate 220,000  acres  and  upwards,  to  aid  in  build- 
'  fug  a  miiitarv  road,  called  in  the  pleadings  a 
:  "wagon  road,"  from  Port  Wilkinson.  Copper 
'  Harm)r,  Michigan,  to  Fort  Howard,  Green-Bay, 
Wiscondn.  fiV  the  terms  of  this  ffrant  thirty 
sections  could  be  sold  at  once,  and  thereafter 
thirty  sections  as  each  ten  miles  of  road  was 
completed.  If  the  road  was  not  completed  in 
five  years  no  further  sales  could  be  made,  and 
the  unsold  lands  were  to  revert  to  the  United 
States.  12  Stat  at  L.  798.  chap.  104,  §  8.  On 
Uie  0th  of  May,  1870,  this  time  was  extended 
until  January  1, 1872.  16  Stat,  at  L.  121,  chap. 
08. 

In  1868,  Frauds  W.  Anthony  contracted 
with  the  State  to  build  the  road,  and  in  consid- 
eration thereof  was  to  receive  "all  the  benefits* 
emoluments,  nghts  and  interests  arising  from" 
the  land  grant  He  was  to  have  at  once  the 
first  thirty  sections  authorized  to  be  sold,  and 
as  any  continuous  ten  miles  (afterwards  changed 
to  twa  miles)  was  completed  he  was  "entitled 
to  apply  for  and  receive  a  certificate  for  the 
number  of  sections  wanted  to  aid  in  the  con- 
struction" thereof.  In  August,  1870,  thirty 
miles  of  the  road  had  been  completed,  and 
47,958iV(T  ftcres  of  hind  were  conveyed  to  him 
therefor  in  fee. 

In  November,  1870,  as  is  alleged  in  the  bill, 
[286J  about  eigh^  miles  of  the  road  had  been  com- 
pleted, and  168.000  acres  of  land  earned,  in- 
cluding that  which  had  been  patented,  but  An- 
thony nad  exhausted  his  financial  resources 
and  credit,  and  was  in  debt  to  the  amount  of 
$80,000.  Being  in  this  condition  he  went  to 
New  York  to  get  money.  While  there,  as  is 
alleged,  he  entered  into  a  verbal  arrangement 
with  the  stockholders  and  directors  of  the 
canal  company  to  raise  the  necessary  funds  to 
complete  both  the  canal  and  Uie  road,  by  which 
he  was  to  transfer  to  Perez  J.  Aveir,  Alfred 
Wild,  J.  Edwin  Conant,  and  William  L.  Avery, 
all  his  rights  under  the  road  contract,  including 
the  47,968 1^  acres  patented  lands;  the  can^ 
company  was  to  change  its  name  to  the  Lake 
Superior  Ship  Canal,  Railroad  and  Iron  Com- 
pany; the  directors  of  the  canal  company,  as 
Individuals,  were  to  subscribe  $2,000,000  to  its 
capital  stock,  and  pay  their  subscription  by 
their  warranty  deea  of  200,000  acres  of  the 
road  lands;  and  thereupon  the  canal  companv 
was  to  issue  bonds  to  the  amount  of  $13,500,000, 
secured  by  a  mortga^  to  the  Union  Trust 
Conipany  of  New  York,  **to  raise  money  for 
the  Portage  Lake  Canal  enterprise  and  for  the 
waron-road  enterprise. 

On  the  25th  of  April,  1871,  Anthony  entered 
into  a  contract  with  Perez  J.  Avery,  Alfred 
Wild,  J.  Edwin  Conant,  and  William  L.  Avery, 
by  which  he  agreed  to  sell  to  them,  and  they 
asrreed  to  buy  from  him,  all  the  wagon  road 
lands  at  seventy-five  cents  an  acre,  to  be  paid 
for  Hfl  follows* 

"Thirty-six  thousand  ($86,000)  dollars  with- 
in thirty  days  from  this  aate. 

"Eiffht  thousand  ($8,000)  dollars  by  the  fifth 
day  of  June. 

"Eight  thousand  ($8,000)  dollars  by  the 
fifth  day  of  July. 

"Eight  thousand  ($8,000)  dollars  by  the  fifth 
day  of  August 
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"Eight  thousand  ($8,000)  ddUars  by  the 
fifth  day  of  September. 

"Eight  thousand  ($8,000)  doUan  by  the 
fifth  day  of  October. 

"Eight  thousand  ($8,000}  doUars  by  the 
fifth  day  of  November;  all  in  the  year  1871, 
and  the  baUnce  in  three  payments;  one  of  one 

?[uarterof  the  whole  amount,  in  six  months 
rom  November  first,  1871;  and  one  of  like 
amount,  payable  on  the  first  of  Nov.,  1872;  and 
the  other  of  one  half  the  whole  amount,  pay- 
able on  the  first  day  of  November,  1873;  the 
last  three  payments  to  be  secured  by  the  joint 
and  several  notes  of  the  parties  of  the  second 
part,  with  the  bonds  of  the  Lake  Superior  Ship 
Canal,  Railroad  and  Iron  Company,  at  60  per  [] 
cent,  assigned  as  collateral  to  said  notes." 

The  contract  of  Anthony  for  building  the 
road  was  transferred  by  him  to  the  purchasers, 
"with  all  the  rights,  privileges,  powers,  and 
claims  arising  from  the  same, '  and  he  agreed 
to  convey  all  the  lands  for  which  he  then  held 
patents  as  soon  as  the  $36,000  were  paid.    The 
lands  which  had  been  earned  and  not  patented, 
amounting,  with   those  patented,  to  150.(K)0 
acres,  "more  or  less,"  were  to  be  conveyol  as 
soon  as  title  should  be  obtained,  and  Anthony 
was  to  go  on  and  complete  the  road  and  convey 
the  remainder  of  the  lands  as  fast  as  they  were 
earned  and  he  got  title  thereto.    Upon  the  exe- 
cution of  a  deed  for  Uie  lands  which  had  al- 
readv  been  earned,  but  not  then  patented,  the 
purcnasers  were  to  assign  to  Anthony,  as  se- 
curity for  the  six  monthly  payments  of  $8,000 
each,  $72,000,  at  par,  of  the  lionds  of  the  canal 
company,  he  agreeing  to  surrender  $12,000  of 
them  as  each  monthly  payment  of  $8,000  was 
made.    Upon  the   conveyance  of  the  lands 
which  had  not  then  been  earned,  but  which 
were  to  be  earned  by  the  completion  of  the 
road,  the  purchasers  were  to  execute  notes  for 
the  price,  in  accordance  with  the  terms  of  their 
agreement,  and  secure  them  with  the  bonds  of 
the  canal  company,  at  60  per  cent  on  the  f  mce 
value  of  such  bonds. 

On  the  first  of  May,  1871,  Perez  J.  Avery, 
Alfred  Wild,  and  J.  I^win  Conant,  three  out 
of  the  four  purchasers  of  the  lands  from  An- 
thony under  this  contract,  executed  a  deed  to 
the  canal  company,  in  which,  after  recitins 
that  they  were  the  owners  in  fee  of  220,0Qi0 
acres  of  land  granted  to  the  State  of  Michigan 
to  build  the  road,  and  had  subscribed  for  five 
hundred  shares  of  the  capital  stock  of  the  oom> 
pa ny,  to  be  paid  for  by  a  conveyance  of  200,000 
acres  of  such  land,  they  did,  in  consideration  of 
the  stock,  convey  to  the  company  in  fee  simple, 
with  full  covenants  of  warranty,  "all  and  sin^^- 
lar  those  two  hundred  and  twenty  thousand 
acres  of  land,  being  the  same  granted   by 
Act  of  Congress  of  the  United  States,  entitled 
'An  Act  Grantinf^  Lands  to  the  States  of  Michi- 
gan and  Wisconsin  to  Aid  in  the  Construction 
of  a  Military  Road  from  Fort  Wilkinson,  Cop- 
per Harbor,  Keweenaw  County,  in  the   State 
of  Michigan,  to  Fort  Howard,  Green  Bay,  in 
the  State  of  Wisconsin,'  approved  Mardn   8, 
1863;  which  said  lands  are  fully  described  and 
designated  on  the  mBps  and  record  booka  of  the 
office  of  the  register  of  the  land-office  at   Mar- 
quette, Michigan,  and  to  which  records  and 
maps  reference  is  hereby  made  for  a  fuller  and 
more  perfect  description  of  9aid  lands,  savins 
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ftt  of  Mid  decree  berefn  set  forth  as  'Schedule 
D/  hereto,  in  behalf  of  your  orator,  and  any 
other  holdoB  of  said  1,800  bonds  secured  by 
the  said  mortgage  to  the  said  Union  Trust  Ck>m- 
pany  of  New  York,  who  are  bona  Jide  holders 
of  said  bonds  in  said  decree  mentioned;  and 
that  in  behalf  of  your  orator  and  said  bond- 
holders the  said  residue  of  200,000  acres  of 
wagon  road  lands  so  deeded  to  said  Jas.  0. 
Ayer  in  his  lifetime,  as  heretofore  stated,  may 
be  bv  the  decree  of  this  court  charged  m  the 
hands  of  said  widow  and  heirs,  or  of  said 
trustees,  with  a  trust  for  the  payment  of  the 
unpaid  portkm  of  said  1,800  bonds  and  inter- 
eat  thereon;  and  that  the  said  residue  of  said 
land  be  sold  under  the  decree  and  direction  of 
this  court  to  pay  the  moneys  remaining  due 
upon  said  unpaid  bonds,  or  so  much  thereof  as 
ahsJl  be  necessary  to  that  end, — subject,  how- 
erer,  to  the  lien  of  the  said  widow  and  heirs. 
or  of  said  trustees  under  the  will  of  the  said 
James  C.  Ayer,  for  all  money  advanced  by  said 
Jamea  C.  Ayer  in  completion  of  said  wagon 
road  land  contract,  as  the  same  shall  be  ascer- 
tained upon  an  accounting  of  the  same,  with 
interest,  as  the  same  shall  appear  upon  an  ao- 
eonnting  thereof." 

The  Union  Trust  Company  failed  to  appear, 
and  as  to  it  the  bill  was  taken  pro  etmfeao. 
The  other  defendants  demurred  to  the  bill,  and. 
imon  hearine,  the  demurrer  was  sustained  ana 
the  bin  disnussed.  Fromadecree  to  Uiateffect 
this  appeal  was  taken. 

We  aieimable  to  And  any  authority  for 
irantinff  the  relief  which  is  sought  in  this  case. 
The  bfliwas  not  filed  to  set  asioe  the  decree  in 
the  suit  brouffht  by  the  Union  Trust  Company 
to  fmedose  its  mortgage.  On  the  contrary, 
the  complainant  asks  in  express  terms  to  have 
the  bendStof  that  decree,  so  that,  as  we  sup- 
pose, he  may  keep  the  money  he  has  got  as  his 
ahaie  of  the  proceeds  of  the  sale  under  it 
Neither  is  it  sought  to  hold  the  Union  Trust 
Company  accountable  for  its  alleged  miscon- 
duct and  breach  of  faith  in  Uie  proceedings 
for  the  foreclosure  of  the  mortgiu^.  Nor  Is 
the  suit  brought  to  obtain  a  specific  perform- 
ance of  the  contract  between  Anthony  and  the 
Averya,  WOd,  and  Conant,  nor  to  recover  back 
the  money  paid  by  the  canal  company  on  that 
contract  over  and  above  what  was  neces- 
saiy  to  pay  for  the  lands  which  had  been  pa- 
tented to  Anthony,  and  which  were  actuslly 
sold  under  the  Union  Trust  Company  decree 
for  the  benefit  of  the  complainant  and  the 
other  bondholders. 

But  it  is,  if  we  understand  it  correctly,  a'suit 
to  charge  the  wagon  road  lands,  now  in  the 
hftuds  of  the  legsl  represeutativeB  of  Ayer, 
with  a  trust  in  favor  of  bondholders  as  securi- 
ty for  Uie  amount  due  them  respectively,  sub- 
ject only  to  a  lien  for  the  moneys  actually  ad- 
vanced to  enable  Anthony  to  complete  bis  con- 
tract for  building  the  road  and  thus  become 
entitled  to  patents. 

There  can  be  no  doubt  that  the  mortgage  by 
the  canal  company  conveyed  to  the  Union 
Trust  Company,  as  trustee  for  Uie  bondhold- 
ers, all  the  interest  in  the  lands  which  was 
conveyed  to  the  canal  company  by  the  war- 
ranty deed  of  Perez  J.  Aveiy,  Wild,  and  Co- 
aant;  but  that  was  no  more  than  the  interest 
which  those  grantors  acquired  by  the  contract 
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with  Anthony.  As  their  deed  was  with  cove- 
nants of  warranty,  any  title  which  they  after- 
wards acquired  under  the  Anthony  contract 
would  enure  to  the  benefit  of  the  bondholders 
through  the  trust  company  as  their  trustee 
holding  for  their  benefit,  and  as  their  repre- 
sentative. All  the  rights  the  bondholders  have 
or  ever  bad  in  the  mortgage,  legal  or  equitable, 
they  got  through  the  trust  company,  to  which 
the  conveyanco  was  made  for  their  security. 
As  bondholders  claiming  under  the  mortgage, 
they  can  have  no  interest  in  the  security  except 
that  which  the  trustee  holds  and  represents. 
If  the  trustee  acts  in  good  faith,  whatever  binds 
it  in  any  legal  proceedings  it  begins  and  carries 
on  to  enforce  the  trust,  to  which  they  are  not 
actual  parties,  binds  them.  Kerriion  v.  8tet^ 
art,  88  U.  8.  155,  J  60  [28:848,8451;  Corcoran  v. 
Ohemxpeake  d  0.  Canal  Co.  94  U.  8.  741,  745 
^:11K),1911:  Bhaw  v.  LitOs  Bock  d  Ft.  8.  IL 
th.  100  U.  8. 605, 611  r25:757,75«].  Whatever 
forecloses  the  trustee.  In  the  absence  of  fraud 
or  bad  faith,  forecloses  them.  This  is  the  un- 
doubted rule. 

Here  the  trust  company  began  its  suit  for 
the  foreclosure  of  its  mortgage,  and  has  sold 
under  the  decree  in  that  suit  all  the  interests, 
legal  and  equitable,  which  it  held  in  the  land 
as  trustee  for  the  bondholders,  and  distributed 
the  proceeds,  the  complainant  receiving  his 
share  without  complaint  and  without  obje^ 
tion.  All  the  rights  which  the  trust  company, 
as  trustee,  had  in  the  lands  at  the  time  of  the 
mortgage  passed  to  the  purchaser  at  the  sale. 
That  sale,  it  is  conceded,  binds  the  trust  com- 
pany as  trustee,  and  therefore  it  binds  the  com- 
plainant as  a  bondholder.  If  the  decree  or  the 
sale  under  it  was  in  fraud  of  the  rights  of  the 
bondholders,  their  remedy  is  by  a  direct  pro- 
ceeding to  set  aside  the  sale  or  the  decree,  and 
to  proceed  anew  with  another  foreclosure  of 
the  mortgage,  and  not  to  undertake  to  reform- 
dose  what  had  been  fully  foreclosed  before, 
under  a  decree  which  remains  in  force. 

But  it  is  said  that  the  original  foreclosure 
was  of  no  effect,  because  neimer  Anthony  nor 
Ayer  was  a  party  to  the  suit,  and  the  rights  of 
the  trust  company  and  its  beneficiaries  under 
the  mortgage  were  neither  set  forth  with  cer- 
tain^ in  the  biU  nor  found  in  the  decree.  No 
relief  was  sought  either  against  Anthony  or 
Ayer.  The  sole  purpose  of  the  bill  was  to  sell 
the  interest  of  the  mortgagee  in  the  lands, 
whatever  that  interest  might  oe.  To  a  suit  for 
that  purpose  neither  Anthony  nor  Ayer  was  a 
necessary  party,  because  it  was  not  important 
to  them  who  held  the  rights  that  were  to  be 
sold,  and  such  a  sale  woiud  not  affect  thenu 
The  canal  company,  or  its  assignees  in  bank- 
ruptcy, were  parties  to  the  suit,  and,  instead  of 
objecting,  as  they  might,  to  a  sale  of  the  prop- 
erty without  a  more  specific  adjudication  as  to 
what  was  to  be  sold,  consented  to  it.  The  bond- 
holders were  represented  in  the  suit  by  their 
trustee,  and  are  bound  by  the  decree  so  long  as 
it  stands  unreversed,  and  is  not  set  aside  or  va^ 
cated. 

The  argument  of  counsel  for  the  appellants 
seems  to  proceed  on  the  ground  that  there  are 
two  equities  growing;  out  of  the  mortgage  to  the 
trust  company,  which  may  be  dealt  with  in 
two  separate  suits  as  they  are  separate  and  dis- 
tinct in  their  character.    One  he  caUs  the  mort- 
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The  present  biU  was  filed  on  the  12th  of 
July,  1882,  by  Morris  Richter,  as  *'  the  holder, 
as  purdiaser  in  good  faith/'  of  two  hundred 
ana  thirty  of  the  thirteen  hundred  bonds  se- 
cured by  the  Union  Trust  Company  mortgage, 
aiCHinst  the  Union  Trust  Company,  the  ai^gn- 
ees  in  buikruptcy  of  the  canal  company,  and 
the  widow,  heirs,  devisees,  and  trustees  under 
the  wiU  of|  Ayer,  then  deceased.  Richter  had 
received  on  each  of  his  bonds,  from  the  master, 
the  sum  of  ^  as  his  share  of  the  proceeds  of 
the  Union  Trust  Company  foreclosure.  No 
other  payment  of  principal  or  interest  had  ever 
been  made.  The  bill  charges  in  substance 
that  Theodore  M.  Davis,  receiver  of  the  Ocean 
National  Bank,  being  the  holder  of  910  of  the 
various  issues  of  me  bonds  of  the  canal 
company  as  security  for  a  debt  of  the 
company  to  the  bank  of  about  50  per  cent 
of  the  face  of  the  bonds,  J.  &x)rman 
Johnston  &  Co.,  holding  200  of  one  of  the 
issues  of  bonds  as  security  for  a  debt  of  the 
company  of  about  80  per  cent  of  the  amount  of 
the  bonds  and  James  A.  Ayer  &  Co.,  of  which 
James  C  Ayer  was  the  principal  proprietor, 
holding  760  of  the  various  issues  of  bonds  as 
security  for  a  debt  of  the  company  of  about  60 
per  cent  of  the  amount  of  the  bonds,  formed  a 
syndicate  at  the  instance  of  Davis,  and  "agreed 
to  pool  their  bonds  and  debts  aforesaid  for  the 
common  interest  of  said  syndicate,  and  to  run 
down  the  value  of  said  bonds  upon  the  market, 
and  to  wreck  the  enterprise  aforesaid."  By 
the  &aud  and  connivance  of  the  members  of 
this  syndicate,  as  is  allefi:ed,  '*  the  legal  title  to 
the  whole  of  said  pledged  bonds  was  procured/' 
before  May  27, 1872,  *' at  a  mere  traction  of 
their  face  value."  This  being  done,  the  syndi- 
cate, on  the  27th  of  May,  1872,  caused  proceed- 
ings to  be  commenced  for  the  foreclosure  of 
the  first  ci  the  land-grant  mortgages,  and  on 
the  8d  of  July,  1872,  similar  proceedings  for 
the  foreclosure  of  the  second  of  that  class  of 
mortgages,  and  on  the  6th  of  the  same  month 
for  the  third.  The  bOl  then  alleges  that  before 
these  suits  were  begun  the  directors  of  the 
canaJ  company  had  proceeded  so  far  with  ne- 
gotiations for  raising  money  for  their  enter- 
prise that  "a  successful  conclusion  was  assured 
on  a  basis  of  satisfactory  title  of  said  600,000 
acres  of  land  being  found  in  said  *  *  *  canal 
company,  and  on  the  value  of  said  property 
being  verified  as  represented  by  report  of 
agents  for  that  purpose,  who  had  been  dele- 

Sited  by  foreign  capitalists  to  investi^te  to 
at  end,  of  which  promised  success  tnc  said 
syndicate  having  been  advised,  they,  the  said 
members  of  said  syndicate,  set  themselves 
about  thwarting  the  success  of  said  negptia- 
Uons,  and  accomplished  their  purpose  by 
buying  over  Anthony  from  his  allegiance  to 
the  canal  company  under  his  contract  with 
the  Averys,  Wild,  and  Conant.  furnishing  the 
money  necessary  to  complete  the  wagon  road 
contract,  and  getting  the  title  to  the  unpatented 
lands  in  Ayer.  This  scheme  was  accomplished, 
and  lands  amounting  in  the  aggregate  to  some- 
thing more  than  178,000  acres  were  conveyed 
to  Ayer~158,000  acres  in  1878,  and  the  re- 
mainder in  1876.  To  induce  Anthony  to  come 
into  the  scheme  he  was  paid  a  bonus  of  $20,000 
by  Ayer,  and  fumishea  the  money  necessary 
to  complete  his  contract  for  building  the  road.  I 
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The  date  of  this  transaction  does  not  appear, 
except,  ^erally,  that  it  was  in  1879.  This, 
as  is  alTeeed,  prevented  the  canal  company 
from  raising  money,  and  the  syndicate,  with 
the  intent  to  secure  to  Ayer  the  title  to  the 
'*  residue  of  said  wagon  road  lands,"  "enlisted 
the  said  Union  Trust  Company  of  New  Tork 
in  their  designs,  and  procured  the  said  Union 
Trust  Company  •  •  •  to  allow  •  ♦  •  Alfred 
Russell,  the  solicitor  of  the  said  syndicate, 
upon  the  retainer  of  said  syndicate,  to  foreclose 
the  said  Union  Trust  mortgage  in  the  interest 
of  said  syndicate,  but  with  the  understandins 
that  such  foreclosure  should  be  conducted 
*  *  *  for  the  i)rotection  of  the  aforesaid  legal 
title  to  the  said  residue  of  said  wagon  r^ 
lands  in  the  said  James  C.  Ayer,  as  far  as  prac- 
ticable and  possible  under  the  decree  to  be  ob- 
tained therein.**      ^ 

The  bill  then  sieged  in  substance  that  the 
suit  for  foreclosure  was  befl^n  and  carried  on 
for  this  purpose  among  others,  and  that  Ayer 

got  the  mortgage  title  to  the  residue  of  the 
mds  under  the  decree  in  that  way  and  pursu- 
ant to  that  understanding.    And  finally  it  was 
alleged  that  the  decree  rendered  in  the  cases 
under  which  Uie  title  was  got  "was  not,  m     1 
fact,  an  adjudication  of  the  said  court  upon 
consideration  of  the  pleadings  and  proofs  in 
the  said  several  causes  which,  as  appears  by 
said  decree,  were  heard  and  decided  together, 
but  was,  in  fact,  a  decree  drawn  by  the  said 
Alfred  Russell,  solicitor  of  the  syndicate  afore- 
said, and  submitted  to  by  compulsion  by  those 
representing  collateral  interests  therein,  and 
assented  to  by  the  Union  Trust  Company  of 
New  Tork  aforesaid  In  collusion  with  the  syndi- 
cate aforesaid  through  their  solicitor  aforesaid, 
and  by  the  said  George  Jerome  and  Fernando 
C.  B^unan,  assigned  in  bankruptcy  of  said 
diip  canal  company  aforesaid,  through  igno- 
rance of  the  rights  and  equities  of  the  said  last 
mentioned  corporation  against  the  legal  title  of 
the  said  James  C.  Ayer  to  the  said  rea£lue  of  the 
said  wagon  road  lands  beyond  the  47,000  and 
odd  acres  which  were  actually  sold  under  said 
decree;  and  said  Jerome  and  Beaman  were  ac- 
tually misled  as  to  the  lien  of  the  said  Union 
Trust!mortgage  upon  said  residue  of  said  wagon 
road  lands  by  the  collusion,  neglect,  and  failure 
of  the  said  Union  Trust  Company,  in  its  fore- 
closure bUl  aforesaid,  to  make  said  James  C. 
Ayer  a  party  defendant,  charging  the  legal  title 
to  said!  lanos  in  his  handd  with  a  trust  for  the 
jmyment  of  said  mortgage,  and  by  the  eolla- 
sive  concession  in  said  foreclosure  bill  that  the 
title  to  said  residue  of  said  wagon  road  lands 
had  been  lost  to  the  said  ship  canal  company 
and  taken  out  from  under  the  lien  of  said  mort- 
gage by  reason  of  a  mint  thereof  to  third  par- 
ties by  the  State  of  ADchigan,  whereby  the  lien 
of  said  mortgage  had  been  lost,  and  hence  the 
said  Jerome  and  Beaman,  seeing  no  interest 
which  they  could  conserve  by  opposing  said 
decree  as  drawn,  and  insisted  on  by  said  Roa- 
sell,  consented  to  said  decree  as  proposed  by 
said  Russell,  and  said  decree  was  entered  ac- 
cordingly by  consent  as  aforesaid,  and  so  it  waa 
represented  to  the  judge,  who  allowed  the  same 
to  be  entered  without  opposition  or  argument  or 
consideration,  and  it  was  signed  accordingly.  ** 

The  prayer  of  the  bill  is  "that  your  orator 
may  be  allowed  by  this  court  to  have  the  bene- 
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Knickerbocker  L,  In$.  Co.  ▼.  Trtft,  104  U.  8. 
197  (26:706);  Bonner  v.  mrrick,  99  Pft.  220; 
Johmton  y.  Commonwealth,  85  Pft.  54;  Bitner 
T.  Bitner,  65  Pft.  347;  Diknare  ▼.  O7mm(?nt0«a2(Ay 
47  Pft.  886;  Kilpatriek  ▼.  Oommonwealih,  81  Pa. 
198;  i\^r(0r  v.  ^'^,  28  Pft.  424;  Repaher  v.  ITaf^ 
«9ii,  17  Pft.  868;  JBaUor  y.  Serttogg,  10  Pft.  296. 

Ifr.  Juitux  QvmY  deliyerod  the  opinion  of 
[114]     the  court: 

Trial  by  jury  in  the  courts  of  the  United 
States  is  ft  tnal  presided  oyer  by  a  judge,  with 
authority,  not  only  to  rule  upon  objectioDs  to 
eyidence.  and  to  instruct  the  Jury  upon  the  law, 
but  also,  when  in  his  judgment  the  due  admin- 
istration of  justice  requires  it,  to  aid  the  jury 
by  explaining  and  commenting  upon  the  tesu- 
mony,  and  even  giving  them  his  opinion  upon 
questions  of  fact,  provided  only  he  submits 
those  questions  to  their  determination.  Vicke- 
burg  AM,  R.  R,  Co.  v.  Putnam,  118  U.  8.  545 
(80:2571 ;  8t,  Louie,  h  M.  d:  8,  R,  Co.  v.  Vicker$, 
122  U.  8.  860  [80:1161]  The  judge  who  pre- 
sided at  the  trial  of  this  action  did  not  exceed 
his  rightful  power  in  this  respect. 

The  action  was  brought  by  the  United  States 
against  a  railroad  corporation  to  recover  $40, 
844.19,  for  unpaid  taxes  on  undivided  profits 
from  June  80,  1864,  to  November  30,  1867,  un- 
der the  Internal  Revenue  Act  of  June  80, 1864, 
chap.  178,  §  122,  as  amended  by  the  Act  of 
July  18.  1866,  chap.  184.  18  Stat,  at  L.  284; 
14  Stat,  at  L.  188.  The  trial  pro^^eeded  upon 
the  rule  established  by  previous  decifilons  of 
this  court,  that  an  asse^ment  is  not  required 
by  the  Act,  nor,  if  made,  conclusive  upon  either 
party,  and  that  in  an  action  to  recover  the  tax 
tbe  controlling  question  is  not  what  has  been 
assessed,  but  what  is  by  law  due.  Dollar  Sao- 
ing$  liank  v.  U.  8, 86  U.  8. 19  WaU.  227  [22:80]; 
ainkenbeard  y.U.  8.  B8  U.  8.  21  WaU.  65  [22: 

47r|. 

The  president  of  the  Corporation  testified 
that  in  1868  the  United  States  made  a  demand 
upon  the  Company  for  some  $850,000  alleged 
to  be  due  for  such  taxes  for  Uie  same  per^; 
that  tbe  Company  resisted  the  demand,  and 
tbrouflrh  him  as  its  coimsoi  contended  that  it 
bad  already  paid  more  than  was  due,  and  was 
entitled  to  a  considerable  credit  for  items  real- 
ly belonging  to  construction,  though  charged 
to  income  m  the  form  in  which  its  accoimts 
were  made  up;  that  the  Company  opened  all 
ftB  books  to  the  oflScers  of  the  wvemment.  and 
after  full  investigation  by  them,  and  arguments 
in  behalf  of  both  parties  before  the  assessor  of 
internal  revenue  for  the  district  occupying  sey- 
cral  weeks,  the  officers  of  the  Company  and  the 
assessor  agreed  upon  a  settlement  ann  adjust- 
ment of  the  demand  for  the  sum  of  ^86,797.61, 
[115]  which  tbe  Company  tibereupon  paid,  and  for 
which  it  took  the  following  receipt: 

"United  States  Internal  Beyenue,  Collector's 
Office, 

"District  of  Pennsylvania,  July  28,  1868. 

"Received  of  Philadelphia  &  Heading  R  R. 
Co.  forty-one  thousand  eight  hundred  &  seven 
A^  dollars,  for  excise  tax  pn~ 

^'Gron  receipts |2,010  00 

"ProfiU  over  dividends 89,797  61 

"Totd..— •» $41,807  61 

tttU.& 


"May,  1868,  being  amount  assessed  on  June  list 
for  July  Ist,  '64,  to  Noy.  80, 1867. 
"Joseph  G.  Kldxe,  Deputy  Collector." 

The  only  witness  called  by  the  United  States 
was  an  internal  revenue  agent,  who  testified 
that  in  November,  1879,  he  examined  the  de- 
fendant's books  and  accounts,  the  defendant 
gTviot^  him  every  facility  that  he  desired;  and 
that  the  result  of  his  examination  showed  that 
the  gross  amount  of  the  tax  for  the  periud  in 
question  was  $85,582.60,  and  that,  deducting 
an  overpayment  of  $4,890.80  in  1869  on  the 
"  renewal  fund,"  (which  the  Commissioner  of 
Internal  Revenue  had  since  held  not  to  be  tax- 
able), and  deducting  also  tbe  payment  of  $39. 
797.61  in  1868,  there  was  $40,8^4.19  still  due; 
that  he  made  up  tbe  gross  amount  by  charging 
the  Company  with  the  total  receipts  from  its 
road,  and  with  rent  received  from  another  cor- 
poration, and  crediting  it  with  all  tbe  working 
expenses,  the  "renewal  fund,"  interest  paid  on 
mortgages  of  real  estate  and  on  bonded  debt, 
dividends  paid  to  stockholders,  and  the  United 
States  tax  and  the  state  tax  on  such  dividends; 
and  that  he  did  not  know  how  the  sum  of 
$89,797.61  was  made  up. 

In  the  course  of  a  long  examination  and  cross 
examination,  he  testified  that  he  made  no  allow- 
ance for  interest  paid  by  the  Company  on  its 
funded  debt,  and  that  by  his  mode  of  state- 
ment the  Company  was  taxed  upon  every  dollar 
expended  for  interest,  even  if  some  of  that  in- 
terest was  exempt  from  taxation;  that  where 
the  Company  paid  a  dividend  to  stockholders, 
and  assumed  the  payment  of  tbe  government 
tax  on  the  dividend,  he  computed  the  dividend 
tax  upon  the  whole  dividend  declared,  and  not 
merely  upon  the  amount  actually  paid  to  the 
stockholders;  that  the  fiscal  year  of  the  Com- 
pany ended  with  November  80,  and  that,  in 
computing  the  tax  for  the  five  months  from 
June  80  to  November  80,  1864,  he  credited  the 
Company  with  five  twelfths  only  of  the  "  re- 
newal fund"  for  the  year  ending  November  80, 
1864,  and  of  the  United  States  tax  and  the  state 
tax  on  dividends,  and  of  tbe  annual  dividend 
estimated  as  afor^aid,  although,  before  June 
80,  1864,  there  was  no  tax  on  surplus  profits, 
and  money  spent  in  construction  was  not  tax- 
able. 

Each  of  these  points  was  contested  by  the  de- 
fendant, it  is  not  pretended  that  an^  of  them 
have  been  determined  by  Judicial  decision,  and 
it  might  well  be  inferred  that  they  had  all  been 
taken  into  consideration  in  the  settlement  be- 
tween the  assessor  and  the  Company  In  1868. 

The  bill  of  exceptions  further  states  that  the 
€k)vernment  offered  in  evidence  "all  the  books 
of  the  Philadelphia  and  Reading  Railroad  Com- 
pany, referred  to,  as  well  as  the  statements  and 
reports,  and  closed."  But  it  contains  no  de- 
smption  of  those  books,  statements  and  reports, 
except  as  they  are  mentioned  in  the  testimony 
of  the  internal  revenue  agent. 

Such  being  the  case  on  trial,  the  judge,  in 
charging  the  Jury,  and  referring  them  to  the 
testimony  given  before  them  by  tbe  president 
of  the  Company  on  the  one  side  and  by  the  wi^ 
ness  for  the  Government  on  the  other,  might 
Justly  and  properly  say  to  them,  as  he  did:  "From 
the  assessment  made  by  the  Qovernment'M 
ofl3cer  in  1868,  tbe  payment  of  the  money  \n 
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we  underetand  counsel  correctlj,  It  U  conceded 
WH  aold  under  tbe  proceediuxa  for  foreclomre. 
and  DOW  belongs  to  the  purc&iiser.  The  other 
he  deDominotea  tbe  "bondholders'  equity,"  and 

it  arise*  out  of  the  purchase  bj  Ayet  from  Aa- 
thooy  of  big  righia  under  the  contract  with  the 
State  of  MiclUKon  for  building  the  wagon 
road  when  be  (Ayer)  bad  knowledge  of  tbe 
former  contract  under  which  the  canal  com- 
pao;  could  have  perfected  its  title  to  the  un- 

Satentedlands  Included  In  the  mortgage  if  be 
ad  not  interfered,  Underthis  equity  counsel 
■aj  tbey  now  seek  to  recover  for  tbe  iKindhold- 
era  ■'only  the  profits  which  Ayer  made  by  step- 
ping into  Anthony's  shoes  in  the  premises." 

Wb  are  unable  to  Fee  bow  these  two  equities, 
If  there  ore  two,  can  bo  separated  In  tbe  way 
contompUied.  Tbey  both  grow  outof  the  ca- 
oal  company's  rights  under  the  contract- be- 
tween Anthony,  and  tbe  Aveiys,  Wild,  and 
Cooant  If  the  canal  company  could  not  re- 
cover from  Aver,  neither  tbe  bondholders  nor 
their  trustee  in  the  mortgage  can.  Tbe  title 
upon  which  their  right  of  recovery  rests,  if 
such  aright  ever  existed  at  all,  was  in  the  trust 
compaay,  as  the  trustee  of  their  security,  at 
tbe  lime  the  original  foreclosure  was  had,  and 
it  was  part  of  the  mortgagor's  equity  which 
was  sold.  It  was  then  what  this  bill  se«ka  to 
make  It  now,  part  of  the  security  of  the  bond- 
holders under  the  trust  company  mortgage, 
and  being  such  it  passed  with  the  rest  to  the 
purchaser  at  that  sale. 

SomeUiiDg  is  also  said  In  the'argument  about 
the  equitable  claims  of  tbe  bondholden  upon 
Ayer  as  the  successor  of  Anthony,  growing 
oiit  of  the  false  representations  made  to  them 
as  to  the  title  of  tbe  lands  covered  bv  tbe  mort- 
gage when  they  paid  tbe  money  and  took  their 
bonds;  but  all  sucb  claims  come  from  the  mort- 
gage, OS  to  which,  in  all  proceedings  for  fore- 
closure, they  are  represented  by  their  trustee 
when  iia  Interests  are  not  in  couSict  with  theirs. 
All  the  equities  now  asserted  were  proper  sub- 


security  which  was  then  enforced,  and,  not  be- 
ing excepted  from  tbe  sale,  passed  by  It. 

This  makea  it  unnecessary  to  consider 
whether  there  was  such  fraud  on  the  part  of 
Anttiony  as  to  charge  the  lands  In  the  bands  of 
Ayer,  even  If  the  trust  company  were  now 
procoediug  against  bim  under  the  mortgage. 

TAt  decree  i*  afflnntd. 


UNITED  STATES,  Ftff.  in  Err., 


(Bee  a  C.  Reporter's  ed.  113-117.) 

Charge  tsivry — opinion  of  coart — mitfor  (caret. 

1.  On  trial  by  Jur;  in  tbe  courts  d(  the  dnlted 
Btates,  the  trial  Judge  maj  aid  the  ]ury  by  KlvlQg 
them  ta  is  op  In  Ion  upon  gueMlons  of  fact  provided  he 
iuLmlts  those  quHtione  to  tbeir  determination. 

£.  in  an  aoUon  by  tbe  United  Statca  agalnstaiall- 


DtOtlhedA. 

the  oompany 
it  UWDnuda 


>».  7. 1SS7. 

IN  ERROR  to  the  Circuit  Court  of  iheUnUed 
Slates  for  the  Eastern  District  of  Pennsyl- 
vania.   Aprmti. 

Tbe  facts  of  the  case  appear  Id  the  (pinion. 

Mr.  a.  A.  Jaska,  8oUeiUfr-Qtn.,  for  pliin- 
Uff  in  error: 

Tbe  tax  sued  for  accrued  under  section  123 
oi  the  Act  of  the  80th  of  June,  ISftl  13  Stat, 
at  L.  284,  as  amended  by  the  Act  of  Jul;  13, 
1866, 14  Stat,  at  L.  138. 

Section  8213,  Revised  Statutes,  which  t«  a 
re-enactment  of  a  part  of  the  Act  of  July  IS, 
1666,14 Stat,  at  L.  lll,authori2esthecol1ectba 
of  the  taxes  under  this  Act  by  suit  In  any  proper 
form  ot  action. 

IMIw  Sating*  Bomk  v.  IT.  A  86  U.  8.  10 
WalL  S37,  340  (33;80,  89;  V.  &  v.  TUdm,  9 
Ben.  808-304. 

Tbe  gross  receipts  were  taxable  at  the  rate 
of  2i  per  cent  under  aectioD  108. 

14  Sut.  at  L.  IBS;  also  18  Stat  at  L.  276. 

A  settled  account  concludes  nothing  aa  to 
items  not  staled  in  it. 

Perkiiu  V.  mrt.  24  U.  a  11  Wheat  287-266 
(6:488,  486). 

If  there  was  any  substantial  evidence  to  sus- 
tain tbeissue  on  part  of  the  plaintiff,  it  should 
have  been  submitted  to  the  jury. 

Otit  V.  WaOdnt.  18  U.  8.  9  Cranch,  880,  8.17 
(8:752,  758);  Bergnerv.  Thomp*07i.  74  Fa.  173; 
Madara  v.  BverteU,  82  Pa.  160-I8S. 

Xe»tr$.  ThoiWM  Hart.  Jr.,  William  War,i 
and  Oto.  B.  EaenAer,  for  defendant  Id  error: 

The  case  dted  from  9  Benedict  is  that  of  the 
Uhited8tatetRgua!A8.J.Tildm.  Thedefend- 
ant  showed  that  he  had  made  returns  of  hia  in- 
come for  the  years  In  question,  was  assessed. 
and  paid  th?  tax  asse^ed,  Tbe  plaintifT  de- 
murred, and  the  question  simply  was  whether 
the  causes  of  action  were  barred  by  the  facts 
of  former  assessment  and  payment,  bee  pttge 
887.  The  court  sustained  the  demurrer  od  the 
ground  that  the  former  assessment  was  no  tmi 
to  a  subsequent  action.  The  court  dmplT  bclil 
that  the  former  assessment  was  not  a  concluaiv< 
adjudication  upon  the  United  Stales.  The  case: 
of  U.  S.  V.  LilUe  Miami,  C.  A  X.  R.  R.  0>. 
Fed.  Rep.  700;  U.  S.  v.  Haltoran,  14  Biaiclif 
1;  and  tJ.  B.  v.iZoiani,  23  Int.  Rev.  Rec.StKi 
decide  no  more.  All  of  them  were  baaed  upo 
the  cases  of  the  Dollar  Savingt  Bank  v.  U.  .- 
Be  C.  8.  le  Wall.  337  (23:80);  and  CUnkmbear 
V.  V.  8.  68  U.  8.  21  Wall.  65  (32:477)- 

Tbe  court  may  give  its  opinion  on  tlie  cv 
dcnce  to  tbe  Jury.  Oama  v.  Dunn,  89  U.  : 
14  Pet  822  (10:476);  Cftarter  Oak  L.  ih».  Oa.  ■ 
Sodel,  9S  U.  8.  288  (34:4341;  Eatlem  Tran 
portation  Line  v.  O^,  95  U.  3.  302  CM:47S 

12S  r. 
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Smith  ft  OBieei  Mvo.  Co.  ▼.  Bphaoub, 
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an  to  be  recefred,  where  the  service  hat  been 
ooDtiouooa,  In  the  Regular  Nayy. 
TkejudgmtfU  qf  ths  Court  <f  Olaim$  i$  of- 


SMITH  AND  QRIQGS  MAKUFAOTUB- 

IKG  OOMPANT.  A^ppi., 

e. 

DELIA  SPRAQUB,  Admrx.  of  LsoKABD 
A.  8PB40UB,  Deceased. 


&  a  Beporter^ted.  M8-MT.) 


Tsmc 


iihHeftm&fin^etMm-'^iBhmidrf&MU  right  to  a 
fotent — burden  ^  proof—paieiU  for  making 
iuekU  JMMrt.  kow  far  eoidL 


L  Tba  uae  of  an  tnTentloii,  br  the  InTentor  blm- 
•ett,  or  b J  aoother  penon  uoder  his  direction,  by 
wi^  of  ezpertment  and  inordor  to  briny  the  inven- 
yoo  to  perfection,  is  not  such  n  public  use  as  under 
tbettntute  defeats  his  rlffht  to  a  patent. 

S.  Where  the  substandnl  use  is  not  for  that  pur- 
;,  bat  Is  mainly  for  the  purposes  of  trade  and 
tt^^od  the  experiment  6  merely  incidental  to 
and  auoh  use  is  public,  and  for  more  than  two 
yean  prior  to  the  application,  it  will  defeat  a  riffht 
to  a  patents 

Iw  Where  the  defense  tb  an  action  for  infrinffe- 
■lent  is  the  alleged  prior  public  use,  for  mora  than 
two  yeaia,  of  an  indention,  and  where  such  defense 
is  met  only  by  the  allegation  that  the  use  was  not  a 
nubllo  one  because  it  was  for  the  purpose  of  per- 
ncttng  an  incomplete  indention  by  tests  and  ex- 
peRmaitB,the  proof  on  the  part  of  the  patentee 
«boald  be  f  uU,  unequiTOcal  and  oonvinolng. 

i.  Patents  issued  to  Leonard  A.  Spragucu  for  Im- 
prorements  in  machines  for  making  buckle  levers, 
■as  to  certain  claims  are  held  Toid  oj  reason  of  a 
prior  public  use  of  the  invention  covered  thereby 
for  more  than  two  years  before  the  date  of  the  ap- 
^Ucacioo. 

[No.  20.] 
Argued  Oet.  94,  iSS7.    Decided  Nat,  14,  1887. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticnt  JB^ 

Ophiion  below,  12  Fed.  Rep.  721. 

The  facts  are  fully  stated  in  the  opinion. 

Meterw.  C^eorgr®  E.  Terrj*  and  JI.  B. 
^klllpp.  for  appellant: 

As  this  machine  was  used  by  Spramie  for 
more  than  two  years  prior  to  his  application 
for  the  patents  in  suit,  the  1st,  2d,  8a,  4th  and 
-6th  claims  of  the  patent  228186  and  the  2d,  8d, 
4ukl  5th  claims  of  the  patent  281190,  covering 
inventions  'embodied  in  and  carried  out  by  it 
while  so  publicly  used,  are  void. 

ConMolidaUd  Fruit  Jar  Co,  v.  Wright,  04  U. 
8.  93  (24:  68);  Ribert  v.  Lippmann,  104  U.  6. 
^883  (26:  755);  Woriegy,  Lokar  Tobacco  Co,  104 
U.  8.  840  (26:  821);  Manning  v.  Cape  Ann  2f- 
ingtam  A  Q.  Co.  108  U.  8.  462  (27:798);  Renry 
T.  Propidence  Tool  Co.  14  Off.  (3az.  855;  Perkins 
T.  Naehua  Card  A  GUued  Paper  Co.  2  Fed. 
Hep.  461;  American  Hide  db  L,  8.d  D,  M.  Co. 
y.  American  Tool  db  M.  Co,  4  Fish.  Pat  Cas. 
284;  Lgman  t.  Maypole,  19  Fed.  Rep.  785; 
Benry  ▼•  France^wn  Boapetone  Co.  2  Fed. 
Jlep.78. 

The  defendant  is  free  to  use  its  form  of  im- 
prorement  upon  the  old  machine. 

McCarmiek  t.  Talcott,  61  U.  8.  20  How.  402 
05:  930);  Chicago  dt,  N.  W.  B,  Co.  ▼.  Saylee, 
^  U.  a  554  (24:1058). 

The  question  to  be  determined  in  this  case  is, 
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What  adrantage  did  the  defendant  derive  from 
usinff  the  complainant's  invention  over  what  he 
had  musing  other  processes  then  open  to  the 
public,  and  adequate  to  enable  him  to  obtain 
an  equally  beneficial  result  ?  The  fruits  of 
that  aidvantage  are  his  profits. 

Motcry  ▼.  Whitney,  81  U.  8.  14  Wall  620 
(20:860);  Black  v.  Thame,  HI  U.  8.  122 
&8:872);  Cawood  Patent.  94  U.  8.  895^:  288); 
Litingtton  ▼.  Wooduorth,  56  U.  8.  15  How.  5«B 
(14:  mi 

Mr.  Charlea  E.  Wtchell*  for  appellee: 

Two  years'  prior  public  use  is  not  proven. 
The  earliest  date  of  application  la  the  date  for 
both  patents. 

Oraham  v.  MeCormiek,  21  Off.  Ckis.  1588;  Bee- 
dUY.  Bennett,  122  U.  8.  71  (80: 1074);  Manning 
V.  Cape  Ann  hinglau  db  Q.  Co.  108  U.  8.  465 
(27:794). 

An  experimental  use  being  established,  an 
incidental  sale  of  such  portion  of  the  product 
as  was  salable  will  not  change  the  character  of 
the  use.  and  create  a  forfeiture. 

Agawam  Woolen  Co,  v.  Jordan,  74 'U.  8.  7 
Wall.  588  (19:177);  TPt'nans  v.  Now  York  db H, 
B.  R  Co.  4  Fish.  Pat  Cas.  I;  Jenninge  v. 
Pierce,  15  Blatchf.  42;  PitU  t.  BoOt,  2Blatcbf. 
229. 

For  rule  as  to  damages,  see  Cawood  Patent, 
94X7.  8.  695  (24:288):  Bigelow  Carpet  Co.  w. 
Dobeon,  21  Off.  Gas.  1200. 

Mr,  Justice  Hatthewa  delivered  the  opinion 
of  the  court: 

This  is  a  bill  in  equity  for  an  inlunction  and 
account  based  upon  the  alleged  infringement 
by  the  appellant  of  letters  patent  No.  223136, 
dated  May  25,  1880,  and  letters  patent  No. 
281199,  dated  August  17,  1880,  for  improve- 
ments in  machines  for  making  buckle  levers, 
issued  to  Leonard  A.  8prague,  the  appellee. 
The  defenses  relied  on  are:  (l)  a  denial  of  the 
infringement  alleeed  in  respect  to  the  fifth  claim 
of  patent  No.  228186  and  the  first  and  fourth 
claims  of  patent  No.  281190;  (2)  as  to  all  .the 
other  claims  of  both,  that  a  machine  embody 
ing  them  was  in  public  use  for  more  than  two 
years  prior  to  the  application  for  the  patents. 
The  application  for  patent  No.  228186  was 
filed  on  November  11, 1879,  wbile  that  for  pa- 
tent No.  281199  was  filed  December  2,  1878, 
the  two  being  divisions  of  an  application  based 
on  the  same  model  The  machmes  described 
in  the  two  patents,  it  is  admitted,  are  substan- 
tially the  same  in  construction  and  operation, 
both  patents  being  for  different  parts  and  com- 
binations of  a  single  machine.  For  the  pur- 
poses of  this  case,  therefore,  the  date  of  tbe  ap- 
plication is  to  be  taken  as  of  December  2, 1878, 
behig  the  earlier  of  the  two. 

The  machine  is  for  making  levers  of  buckles 
used  almost  exclusively  on  '^arctic"  overshoes. 
These  levers  are  made  from  a  single  piece  of 
brass,  with  slots  through  them  near  each  end 
to  fasten  them  to  the  strap  of  a  shoe,  and  are 
bent  by  formers  and  swaged  by  dies  so  that 
Uiey  have  what  is  termed  a  lip  or  bead,  which 
bea^  upon  the  holding  strap,  two  grooves  with- 
in which  lies  the  bar  or  pivot  of  the  buckle, 
and  two  beads  at  the  upper  edge  for  a  finish 
and  to  prevent  the  strap  from  cutting  when  it 
is  fast  tbrough  tbe  slots  and  bears  upon  them 
when  in  use.    There  is  no  claim  in  these  pa- 
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pursuance  of  it,  and  the  acquiescence  of  the 
Qovernment  in  what  was  thus  done  for  so  long 
a  period— nearly  twelve  years— a  presumption 
anses  that  the  assessment  then  niade  was  cor- 
rect, and  that  the  money  paid  covered  the  de- 
fendant's entire  liability  for  taxes  upon  surplus 
earnings  between  the  periods  ombraced.  The 
burden  is  thus  cast  upon  the  plaintiff  to  repel  the 
presumption  by  evidence  that  the  assessment 
was  erroneous,  and,  in  view  of  the  circumstan- 
ces, the  evidence  should  be  such  as  to  satisfy 
the  mind  fully  in  this  respect."  "Whether  the 
Government  has  proved  mistake  by  the  testi- 
[117]  mony  of  the  witness  referred  to— there  is  no 
other  testimony  tending  to  prove  it— is  for  you 
to  determine.  In  submittine  this  auesuon, 
however,  it  is  proper  to  say  mat,  in  the  judg- 
ment of  the  court,  it  would  be  unsafe  and  there- 
fore unjust  to  find  error  in  the  assessment  and 
settlement  under  the  evidence  before  you,  and 
consequently  to  render  a  verdict  against  the  de- 
fendant for  the  large  sum  of  money  claimed, 
as  the  plaintiff  asks  you  to  do.  In  other  words, 
while  the  court  does  not  desire  to  control  your 
finding,  but  submits  the  question  to  you,  it  is 
of  opinion  that  you  shoula  not,  under  the  cir- 
cumstances, find  for  the  plaintiff." 
Judgment  aprmed. 
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UNITED  STATES,  Appt 

DENNIS  W.  MULLAN. 

«9ee  &  a  Reporter's  ed.  18S-1M.) 

Pa^  <if  na»y  officers— ^aihen  graduated, 

1.  One  who,  at  the  time  of  the  passaffe  of  the  Act 
of  March  8, 1888,  obap.  07. »  Stat,  at  X.  478.  and  of 
July  15,1870,  chap.  9K,  •  8, 16  Stat,  at  L.880,  was  a 
UeuteDant-oominander  who  bad  served  as  an  offloer 
to  the  Beirular  Navy,  froio  Sept  21, 1800,  by  contin- 
nous  servioe  in  various  positioDs,  is  entitled  to  the 
graduated  pay  given  by  the  latter  Act.     

8.  Where  an  offloer  has  entered  the  servioe  but 
once,  that  entry  to  to  be  taken  as  the  last  entry  wlth- 

tn  the  "M»^"<"g  of  the  statute. 

[No.  1072.] 
Submitted  Oct.  i6, 1887.    DecidsdNa9.7^1887, 

APPEAL  from  the  Court  of  Claims.    Af- 
firmed. 
The  facts  of  the  case  appear  in  the  opinion. 
Messrs,  A.  H.  Garland*  Atty-Oen.,  Rob- 
ert A.  Howard*  Asst,  Atty-Oen,,  and  F.  P. 
Dewees»  for  appeUant. 

Messre,  John  PaulJones  and  Robert B. 
Lines*  for  appellee. 

Ur,  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  by  the  United  States  from 
a  Judgment  of  the  court  of  claims,  for  the  sum 
of  $^.08,'  in  favor  of  Dennis  W.  Mullan. 
Mullan  is  an  officer  in  the  Re^lar  Navy,  who 
has  served  continuously  therem  since  l^^tem- 
ber  21,  1860,  on  which  day  he  was  appointed 
acting  midshipman.  He  was  appointed  acting 
ensign,  October  21, 1868;  master.  May  10, 1866; 
lieutenant,  February  21, 1867;  and  lieutenant- 
commander,  March  12,  1868.  He  was  paid  for 
all  of  his  services  in  those  capacities,  in  accord- 
ance with  the  laws  in  force  at  the  time  they 
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were  performed.  In  addition,  be  claimed  to  be 
entitled  to  the  ben^t  of  the  provisions  of  the 
Act  of  March  8, 1888,  chap.  97,  22  Stat  at  L 
478,  which  reads  as  follows:  "And  all  officert 
of  the  Navy  shall  be  credited  with  the  actual 
time  they  may  have  served  as  offloers  or  enlisted 
men  in  the  Regular  or  Volunteer  Armv  or 
Navy,  or  both,  and  shall  receive  all  the  Dene- 
fits  of  such  actual  service  in  all  respects  in  the 
same  manner  as  if  all  said  service  bald  been  con- 
tinuous and  in  the  Regular  Navy  in  the  lowest 
grade  having  graduated  pay  held  by  such  offi- 
cer since  last  entering  tne  service;  Provided, 
That  nothing  in  this  clause  shsdl  be  so  construed 
as  to  authorize  any  change  in  the  dates  of  com- 
miBsion  or  in  the  relative  rank  of  such  officers; 
Provided  farther,  That  nothing  herein  con- 
tained shall  be  so  construed  as  to  give  any  addi- 
tional pay  to  any  such  officer  during  the  time 
ot  hiB  service  in  the  Volunteer  A  rmy  or  Navy  ."• 

The  court  of  claims  held  that  Mullan  was  en- 
titled to  $856.08  under  that  Act    The  amount 
is  not  questioned  by  the  Government,  if  the 
court  of  claims  decided  the  question  of  law 
correctly.    Qmdxated  pay  for  various  ranks  in 
the  Navy  was  given  by  the  Act  of  July  15, 
1870,  chap.  2d6,  g  8,  16  Stat  at  L.  880,  now 
section  1556  of  the  Revised  Statutes.    At  the 
time  of  the  passage  of  the  Act  of  1888,  Mullan 
was  a  lieutenant-commander,  who  had  served 
as  an  officer  in  the  Regular  Navy  from  Septem- 
ber 21, 1860,  by  continuous  service;  and,  wbUe- 
he  held  tiie  rank  of  lieutenant-commander, 
graduated  pay  was  given  by  statute  to  ofllcers- 
of  that  rank  and  other  officers.    By  the  proTi- 
dons  of  the  Act  of  1888,  he  is  to  be  credited 
with  his  actual  time  of  service,  and  is  to  receive 
all  the  benefits  of  that  service  in  all  rejects  iik 
the  same  manner  as  if  all  of  that  service  had 
been  continuous  in  the  lowest  grade  having^ 
graduated  pay  held  by  him  since  last  entering 
the  service. 

It  is  contended  on  the  part  of  the  United 
States  that  the  Act  of  Mardi  8. 1888,  applies  to> 
officers  serving  in  the  Regular  Navy  only  iprhen 
their  term  of  servioe  has  not  been  contmuana. 
The  view  is  urged,  that  the  expression  "  since 
last  entering  the  service"  implies  that  the  offl- 
oer,  to  be  entitled  to  the  benefit  of  the  statute^ 
must  haye  entered  the  service  more  than  onoe. 
But  we  think  that  this  is  an  overstrained  int^- 
pretation.    Mullan  entered  the  service  onoe.     It 
was  his  last  entry  as  well  as  his  first  entry. 
Where  an  officer  has  entered  the  service  t^yioe^ 
the  second  entry  is  the  last  entry,  and  that  entry 
is  to  be  taken  in  applvingthe  statute  to  his  case; 
but  where  an  officer  has  entered  the  senricc  but 
once,  that  entry  is  to  be  taken  as  the  last  entry, 
within  the  mea[]3ing  of  the  statute.    So,  too,  tlie 
expression,  "as  if  all  said  service  had  been  con- 
tinuous," is  not  to  be  held  to  confine  the  bene- 
fits of  the  statute  to  a  service  which  has  been 
noncontinuous.    The  expression  is  satisfied  by 
considering  it  as  an  extension  of  the  benefits  of 
the  statute  to  interrupted,  noncontinuous  ser- 
vice,  and  bv  crediting  the  officer  with  the  actual 
time  of  such  service,  as  if  it  had  been  continu- 
ous service.    Otherwise,  the  statute  cannot  be 
carried  out    It  says  that  "aU  officers  of  tbc 
Navy  shall  be  credited  with  the  actual  time 
they  may  have  served  as  officers  or  enlisted  men 
in  the  Regular  or  Volunteer  Army  or  Navy.  oi 
both;"  ana  the  benefits  of  such  actual  servioe 
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deal  more.    I  dont  see  anything  more 
I  can  describe. 

"  Q.  116.  Wlien  did  you  put  the  springs  be- 
tween the  lereis  and  tne  striking  dies  in  that 
machine? 

"A.  It  was  in  1877,  in  the  fall. 

"Q.  117.  When  did  jou  put  the  extension 

of  the  mandrel,  referred  to  as  m*  in  your  patent, 

r«iini     ^  ^'^  machine  in  place  of  the  point  on  the 

I  sou  J     carrier  to  hold  the  U-shaped  blank  down  in  the 

matrix? 

"A.  It  was  either  in  January  or  February, 
1878 :  I  think  it  was. 

**  Q.  118.  Did  YOU  use  that  machine  between 
the  f aU  of  74  ana  the  fall  of  '77  for  making 
buckle  levers  silch  as  are  described  iL.  your 
patent  231199? 

"  A.  Yes. 

"Q.  119.  How  many  did  you  make  during 
that  period  of  time  on  that  machine? 

•*  A.  Well,  I  must  have  made  about  fifty 
thousand  gross,  as  near  as  I  can  come  at  it. 

"  Q.  12i0.  And  what  did  yon  do  with  that 
fifty  thousand  gross? 

**  A.  Sold  them.  I  might  have  made  a  few 
more  and  I  might  have  made  a  few  less ;  I  can't 
teQ  till  I  look  at  my  books ;  I  could  come  near- 
er to  it. 

"Q.  121.  Which  of  the  fie:ures  of  the  draw- 
inn  of  your  patents  in  suit  illustrates  these 
fl^  Uiouaand  gross  of  buckle  levers? 

"A.  Figure 9of  281199." 

The  widiess  further  states  that  into  the  room 
where  this  machine  was  being  operated  people 
came  at  will,  some  to  sell  brass;  others,  people 
from  the  neighborine  factories ;  and  others  to 
baj  buckles ;  Aat  t£e  machine  was  open  to 
thdr  inspection;  and  in  answer  to  the  question 
wheUier  an  attempt  was  made  to  keep  the 
operation  of  the  machine  secret  during^  this 
period  of  time,  the  witness  states:  "From 
parties  whom  we  thought  were  manufactiuing 
buckles;  we  endeavored  not  to  let  them  see  them 
closely ;"  "not  from  those  that  we  became  ac- 
quainted with,  and  did  not  suppose  would  want 
to  uae  any  such  machine." 

In  respect  to  the  changes  made  in  the  machine 
fn  1877  and  1878,  and  which  are  covered  by 
claims  in  the  patents,  he  further  testifies  on 
cross  examination  as  follows : 

"Q.  171.  After  you  had  completed  the  new 
machine  in  the  way  described  in  reply  to  ques- 
tion 115  in  your  testimony,  did  you  have  any 
practical  trouble  in  its  working? 

r^Ai  1         "^  ^^^  ^^^  ^  much. 

l»»ij        ..Q.  172.  What  had  been  the  trouble  up  to 

that  time? 

*'A.  Forming  the  bead  or  telescoping  or  fail- 
ing to  drive  on  the  mandrel. 

"Q.  178.  Descrita  what  you  mean  by  tele- 
scopmg. 

"A.  Thebucklelevers,  when  the  die  formed 
"  the  first  impression  onto  the  mandrel — the  next 
blank  from  the  matrix  has  to  force  that  along, 
and  it  would  spread  open  and  go  on  the  outside 
of  the  tongue  formerly  on  there,  and  what  I 
call  telescope. 

**<^  174.  Was  this  telescoping  a  real  practi- 
cal difliculty  in  the  operation  of  this  machine 
up  to  that  time? 

'*  A.  It  was,  and  gave  me  considerable  trouble. 

"Q.  175.  Did  you  experiment  from  time  to 
time  to  devise  means  to  prevent  it? 
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A,  Yes,  sir. 

Q.  176.  Now,  about  the  trouble  in  the  bead- 
ing  which  you  say  existed  up  to  the  time  when, 
in  the  fall  of  1877,  and  in  January  or  February, 
1878,  you  made  the  change  you  have  described. 
Please  explain  what  the  trouble  waa. 

"A.  One  trouble  was,  that  if  it  was  not  held 
in  the  right  position  in  the  matrix,  it  would  go 
onto  the  mandrel  one  side  longer  than  the  other 
to  match  the  ribs.  It  would  not  come  in  the 
center. 

"Q.  177.  What  would  be  the  result  of  one 
side  of  the  bent  blank  being  longer  than  the 
other  when  it  went  onto  the  man(&el? 

"A.  It  made  a  bad  lever,  which  was  reject- 
ed by  my  customers,  and  consequently  was 
lost. 

"Q.  178.  Did  you  have  any  trouble  from 
the  bead  not  being  made  precisely  parallel  with 
the  slot  before  you  made  these  improvements 
of  1877  and  '78? 
"A.  Yes,  sir. 

"Q.  179.  How  did  that  come  about? ' 
"A.  One  cause  that  I  have  described,  and 
telescoping,  not  beinff  held  in  the  right  posi- 
tion in  the  matrix  to  be  forced  onto  the  man- 
drel. 

"Q.  180.  State  whether  or  not  it  was  a  very 
delicate  operation  to  make  the  head  pr^^ly 
parallel  with  the  slot,  and  whv? 

"A.  It  gave  me  a  great  deal  of  trouble  to  do 
it.    If  it  was  not  forced  onto  the  mandrel  even-    rono-i 
ly  it  would  come  that  way.  L»oxj 

"Q.  181.  Did  you  have  any  practical  trouble 
in  any  of  these  respects  after  you  completed 
the  machine  in  1877  and  '78  by  the  changes 
which  you  have  described? 

"A.  l^ot  when  the  dies  and  tools  wero  in 
order — mandrel,  carrier,  etc. 

"Q.  182.    I  suppose  you  mean  that  the  parti 
were  liable  to  wear  and  set  out  of  order  like 
other  machines ;  am  I  ri^^t? 
**A.  Yes,  sir. 

"Q.  188.    State  whether  or  not  it  was  your 
intention,  while  you  were  experimenting  upon 
and  improving  this  last  madiine,  to.  obtain  a 
patent  when  it  should  be  completed? ' 
"A.  It  was." 

"Q.  187.  State  whether  to  complete  the 
machine  for  making  these  arctic  buckle  levers 
with  a  slot  and  bead  so  that  all,  or  practically 
all,  the  levers  would  come  out  of  the  machhie 
with  a  perfect  bead  required  the  later  improve- 
ments which  you  put  upon  the  machine? 

"A.  Yes,  sir;  or  I  would  not  have  put 
them  on. 

*'9.  188.  What  would  be  tiie  effect  of  tele- 
scoping upon  «he  machine  itself  before  you 
devised  the  Improvements  which  you  made  in 
1877  and  1878? 

"A.  It  would  break  the  mandrel  sometimes, 
and  choke  up  the  machine  so  that  we  had  to 
get  it  out 

*'Q.  189.  In  what  way  did  you  get  out  the 
telescoping  blanks  when  the  machine  was 
choked? 

"A.  Stopped  the  machine,  and  took  a  pointed 
steel  with  a  hook  on  and  drew  them  back,  and 
sometimes  worked  them  off  the  further  end  of 
the  mandrel." 

On  le-examination,  he  further  testifies  sj 
follows: 
"Q.  190.  Did  you  ever  have  any  trouble  with 
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tents  for  the  bockle  lever  itself  as  a  new  article 
of  manufacture,  for  which,  however,  Sprague, 
the  appeUee  had  a  prior  patent  dated  Ma^  27, 
1862.  The  levers  are  made  from  a  stnp  of 
metal  by  a  succession  of  .'operations  in  the  par 
[251]  tented  machine.  The  first  step  is  to  produce  the 
slotted  blank;  the  next,  to  bend  it  by  doubling 
it  upon  itself  into  a  U  shape;  the  next,  to  pro- 
duce the  central  double  bead  formine  the 
frooves,  and  the  next  to  produce  the  double 
ends  between  the  slot  and  the  edge  of 
the  lever.  The  machine  is  organi:^  to 
feed  a  strip  of  sheet  brass  under  punches 
which  punch  the  slots  in  the  blank,  and  then 
cut  it  from  the  strip;  to  feed  this  blank  over  a 
matrix  where  it  is  bent  into  (J  form;  to  feed  it 
on  to  a  mandrel,  on  which,  by  a  pair  of  dies,  it 
is  partially  formed,  and  then  dong  that  man- 
drel to  a  second  pair  of  dies^  where  its  form  is 
completed.  The  machine  is  automatic,  and 
while  these  successive  steps  take  place  in  the 
complete  manufactiu^  of  a  sinc^le  lever,  all  the 
various  steps  in  the  process,  with  respect  to  suc- 
cessive levers,  take  place  simultaneously.  8o 
that  as  each  lever  is  completely  and  finally 
formed  on  the  mandrel  it  is  pushed  from  the 
mandrel  by  another  to  take  Its  place  in  that 
stase  of  formation. 

The  1st,  2d,  8d,  4th.  and  6th  claims  of  patent 
No.  228186,  and  the  2d,  8rd,  and  6th  claims  of 
patent  No.  231199,  are  those  in  respect  to  which 
the  alleged  infringement  is  admitted,  and  as  to 
which  the  defense  of  two  years'  prior  public 
use  is  urged.    These  claims  are  as  follows: 

Ofpatent  No.  228186.  * 

"1.  In  combination  with  the  niandrel  M, 
provided  at  its  lower  edge  with  the  rib  m  and 
with  the  short  ribs  m*  m\  the  dies  NN^OO, 
whereby,  after  the  partially  formed  lever  has 
been  acted  upon  b^  dies  N  N',  the  rib  m  serves 
as  a  support  or  guide  over  which  said  lever  may 
be  moved  to  a  proper  position  relative  to  dies 
O  O,  substantially  as  set  forth. 

"2.  In  a  machine  for  making  buckle  levers, 
[252]  tbe  combination  of  the  mandrel  M,  the  dies 
NN^  advanced  on  planes  substantially  at  right 
angles  to  the  planes  of  the  partiidly  formed 
buclile  lever,  and  the  tongue  n',  attached  to  the 
die  N,  substantially  as  set  forth. 

"3.  In  a  machine  for  maldng  buckle  levers, 
the  combination,  with  the  mandrel,  the  punch 
which  punches  blanks  from  a  continuous  sheet 
of  metal,  and  two  or  more  dies  which  succes- 
sively form  the  metal  into  the  desired  shape,  of 
a  carrier  which  moves  a  blank  from  the  punches 
to  the  forming  dies  and  advances  the  partially 
formed  levers  against  the  preceding  lever,  sub- 
stantiully  as  set  forth.*^ 

'*4.  In  a  machine  for  making  buckle  levers, 
the  combination,  with  the  matrix  L  and  folder 
/*,  of  the  dies  N  N',  the  mandrel  arranged  to  re- 
ceive the  blank  from  the  matrix,  and  the  car- 
rier, substantially  as  set  forth." 

*%,  In  a  machine  for  making  buckle  levers, 
the  combination  with  the  folder  P,  of  the 
pusher  pin  e^,  attached  to  and  moving  with  the 

Bunch  stock  C,  and  a  returning  spring,  which 
fts  the  folder,  substantially  as  set  forth." 
Of  patent  No.  281199. 

"2,  In  a  machine  for  making  buckle  levers, 
the  combination,  with  the  die  which  punches 
blanks  f^m  a  ccp^uous  sheet  of  metal, 
of  two  or  more  uiei  which  successively  form 
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the  metal  into  the  desired  shape,  and  a  carrier 
which  moves  a  blank  from  the  punching  die  to 
the  forming  dies  and  advances  the  partially 
formed  lever  against  the  preceding  lever,  sub- 
stantially as  set  forth. 

*'8.  In  a  machine  for  maklni^  buckle  levers, 
the  combination,  with  the  mandrel  M,  provided 
with  the  rib  m,  of  the  dies  N  N'  ana  a  stop 
adapted  to  engage  with  the  lower  end  of  the 
lever  and  determine  the  length  of  the  bit  Uy 
substantinllv  as  described." 

"5.  The  herein  described  method  of  manu- 
facturing buckle  levers— that  is  to  say,  by 
bending  the  blank  into  U  shape,  then  forming 
the  bit  u  and  seats  t«*  u\  and  subsequently 
forming  the  grooves  u^,  substantially  as  herein 
set  forfih." 

The  claims  in  respect  to  which  infringemeni 
is  denied  are  as  follows: 

Of  patent  No.  228186. 

"6.  In  a  machine  for  maldng  buckle  levers, 
the  combination,  with  the  mandrel  M  and  dies 
N  N^  of  the  springs  N*  N*,  to  press  tlie  dies 
forward  into  proper  position  relative  to  the 
mandrel,  substan dally  as  set  forth." 

Of  patent  No.  281199. 

"1.  In  a  machine  for  making  buckle  levers, 
the  combination  of  the  mandrol  M,  provided 
with  the  ribs  mm\  of  the  dies N N' 0 O,  and 
a  support,  which  presses  the  part  u  of  the  lever 
against  the  rib  m,  substantially  as  set  forth." 

"4.  In  a  machine  for  making  buckle  levers, 
the  combination,  with  the  mandrel  M,  having 
rib  m,  of  the  dies  N  N'  and  stops  adapted  to  en- 
gage both  ends  of  the  partially  formed  lever,  to 
rebate  its  position  relative  to  the  mandrel  and  . 
dies,  substantially  as  set  forth." 

It  will  be  observed  that  the  claims  in  respect 
to  which  the  infringement  is  denied  do  not  em- 
brace the  whole  invention  claimed  in  the  two 
patents.    They  cover  only  certain  definite  and 
specific  combinations  of  parts  of  the  mechanism. 
It  is  possible,  therefore,  that  a  defendant  mighi 
be  guilty  of  infringement  in  respect  to  all  Uie 
other  claims  in  the  two  patents,  and  yet  not  in- 
fringe the  three  claims  specified  above.     That 
is  to  say,  he  might  use  a  machine  which  em- 
bodied all  the  combinations  except  those  ST>eci- 
fied  in  these  three  claims.    These  he  might  en- 
tirely omit  without  any  substitute,  or  he  might 
have  a  substitute  for  them  so  different  as  to 
amount  to  a  separate  invention,  and  therefore 
not  mere  equivalents  for  them. 

In  the  examinntion  of  the  question,  therefore, 
of  the  prior  public  use,  fortwo^ears  before  tlie 
date  of  the  application,  of  the  invention  as  em- 
bodied in  those  claims  in  respect  to  which  the 
infringement  is  admitted,  we  assume  for  the 
present  that  the  machine  used  by  the  defend- 
ant is  an  infringement  of  that  covered  by  the 
complainant's  patents  onlv  so  far  as  it  Is  coTered 
by  them,  excluding  the  three  claims  in  respect 
to  which  the  infringement  is  denied. 

The  testimony  on  the  subject  of  the  prior 
public  use  by  the  complainant  is,  that  from  the 
fall  of  1874  until  the  fall  of  1877,  and  thus 
more  than  two  years  prior  to  December  2, 187Sv 
the  complainant  had  in  use  for  the  purpose  of 

Erofit  in  his  business,  operated  In  his  factory 
y  his  workmen  for  the  production  of  arctic 
OYorsboe  buckles,  a  machine  which  contained 
all  tlie  elements  and  combinations  corered  by 
the  claims  in  the  two  patents  in  respect  to  ^which 
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the  defendftnt  coDfeBses  infringement.  This 
machine  was  pracUcaUy  fucoesBiul  in  that  dur- 
ing the  period  of  its  use  the  complainant  pro- 
duced and  sold  about  50,000  gross  of  levers 
used  on  these  shoe  buckles,  which  he  sold  to 
his  customers  in  the  market.  It  was  a  public 
use  in  the  sense  of  die  statute  and  withm  the 
decisions  of  this  court,  inasmuch  as  it  was  used 
by  the  complainant  in  the  regular  conduct  of  his 
biisineBs  by  workmen  employed  by  him  in  its 
operation,  and  in  the  view  of  such  part  of  the 
public  as  chose  to  resort  to  his  establishment, 
either  for  the  purpose  of  selling  material  for 
the  manufacture  or  of  purchasing  its  product. 
It  is  claimed,  however,  and  it  wad  so  decided  by 
the  circuit  court,  that  this  prior  use  of  the  ma- 
chine in  that  form  was  not  a  public  use  within 
the  prohibition  of  the  statute  so  as  to  defeat  the 
patent,  because  that  use  was  experimental  only, 
of  an  imperfect  machine,  embodying  an  incom- 
plete invention,  in  order  to  enable  the  inventor 
to  perfect  it  by  improvements  actually  added, 
ana  to  overcome  defects  developed  by  tbis  use, 
which  improvements  are  contained  in  the  three 
additi<mal  cMms,  and  which  were  added  as 
parts  of  the  invention  within  two  jears  before 
the  date  of  the  application. 

The  matters  under  this  head  are  stated  bv 
the  learned  judge  of  the  circuit  court,  in  his 
opinion  contain^  in  the  record,  as  follows: 

"The  facts  are,  that  from  1862  to  1868  the 
patentee  made  another  kind  of  buckle  from 
those  produced  by  this  machine  upon  two  or 
more  different  machines.  Between  18G8  and 
the  fall  of  1878  another  kind  of  buckle  was 
made  by  one  machine.  For  a  year  prior  to  the 
fall  of  1874,  he  made  the  'beaded'  buckles— i. 
€.,  the  kind  now  under  consideration,  upon  two 
machines. 

"In  1874  he  ordered  the  skeleton  of  the  pa- 
tented machine  from  Bliss  St  Williams,his  work- 
men or  himself  making  the  patented  portions. 
This  machine  was  in  a  condition  in  which  it  was 
used  to  manufacture  buckle  levers  in  the  fall  of 
1874,  and  continued  to  be  so  used,  without  sub- 
stantial change,until  the  springof  1878;  but  it  was 
no t  a  perfected  invention.  It  had  two  de f ects-— 
[255]  oi>Cf  uiat  it  choked,  and  the  overlapping  blanks 
had  to  be  picked  apart  by  a  workman;  another, 
that  the  bead  was  not  parallel  with  the  slot,  be- 
cause the  blank  could  not  be  forced  upon  the 
mandrel  evenly.  Nevertheless,  it  was  used,  in 
■ome  seclusion  from  the  public,  to  make  levers, 
and  it  made  about  60,000  gross,  which  were 
sold;  but  the  organization  was  defective  until  it 
was  perfected  in  the  early  part  of  1878,  after 
repeated  experiments.  The  inventor  always 
adhered  to  the  idea  of  perfecting  the  inven- 
tion, and  then  obtaining  a  patent  upon  it.  The 
two  improvements  which  were  introduced  in 
1878  were  the  springs  between  the  levers  and 
the  dies,  which  prevented  overlapping,  and  the 
rib  tn',  in  order  to  keep  the  blank  in  position 
when  it  was  forced  upon  the  mandrel.  These 
dumgek,  which  are  apparently  not  of  great  im- 
portance, perfected  the  invenuon,  and  enabled 
the  inventor  to  t^e  the  final  step  between  par- 
tial and  complete  success. 

''It  is  perfectly  true  that  a  patentee  cannot 
be  permitted  to  use  for  profit  a  machine  which 
embodies  a  perfected  invention  for  a  period  of 
two  yean  or  more,  and  then  obtain  a  valid 
patent  for  the  old  machine  by  means  of  the  ad- 1 
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dition  of  some  new  improvements,  which,  in 
the  language  of  Judge  Lowell,  'were  intended 
to  benefit  the  patent  rather  ttian  the  machine.' 
P^kins  ▼.  NatJiua  Card,  etc,  Oo.2  Fed.  Rep. 
461-454. 

"The  present  case  is  that  of  a  machine  which 
was  imperfect,  and  which  demanded  and  re- 
ceived the  continuous  experiments  of  the  invent 
tor  to  remedy  the  defects  in  its  organization. 
It  is  not  true  that  the  inventor  cannot  safely 
use  for  profit  such  a  machine  in  its  imperfect 
state,  lest  two  years  should  elapse  during  the 
experimental  period  before  the  invention  is 
completed  ana  the  patent  is  applied  for.*^ 
Bprague  v.  Smith  <fc  0,  A(fg,  Co,  12 Fed.  Rep. 721. 

We  think  this  view  mig^ht  be  correct  and  ap-  , 
plicable  to  the  case  if  the  invention  of  the  com* 
plainant,  which  he  sought  to  embody  and  pro- 
tect by  the  patents,  consisted  of  the  entire 
machine  as   he   ultimately  constructed   and 
operated  it,  considered  as  a  unit;  for,  in  that 
view,  it  would  have  been  imperfect  and  incom* 
plete,  and  merelv  experimental,  until  it  had  re* 
ceived  from  its  inventor  every  element  neces* 
sary  to  its  operation.    But  that  supposes  that 
his  invention  is  nothing  less  than  the  single,.      [256] 
entire,  and  completed  machine.    We  do  not 
think  that  to  be  the  present  case.    Here  the  in- 
vention is  not  one,  but  many;  each  of  the  claims 
in  both  of  the  patents  is  for  a  specific  combina- 
tion in  apracti(klly  successful  machine  for  mak* 
ing  buckle  levers,  and  each  is  a  separate  and 
distinct  invention,  and  claimed  as  such.    All 
the  elements  of  these  combinations  were  old;  it 
was  the  specific  arrangement  and  several  com- 
binations and  sub-combinations  of  them  that 
are  claimed  as  new.    The  use  of  any  one  of 
these*  combinations,  or  of  any  number  of  them, 
in  such  a  machine,  would  be  an  infringement 
of  the  complainant's  rights  as  patentee.    And 
if,  without  the  use  of  the  combinations  con- 
tained in  the  excluded  claims,  the  complainant 
had  a  machine  practically  useful  for  the  pur- 
pose for  which  it  was  designed,  which  could  be 
used  with  commercial  success  as  superior  to 
modes  of  manufacture  previously  in  use,  and 
which,  in  fact,  he  did  so  use  for  profit  in  the 
ordinary  course  and  conduct  of  his  business, 
and  for  the  purpose  of  a  successful  prosecution 
of  that  business,  it  can  hardly  be  said  with 
propriety  that  such  use  w)is  merely  experi- 
mental, although  during  the  period  of  its  oper> 
ation  he  was  also  en^^d  in  the  invention  of 
Improvements  by  which  he  hoped  and  expect^  ; 
to  make  it  more  valuable  snd  uscfuL 

A  use  by  the  inventor,  for  the  purpose  of 
testing  the  machine,  in  order  by  experiment  to 
devise  additional  means  for  perfecting  the  suc- 
cess of  its  operation  is  admissible;  and  where, 
as  incident  to  such  use,  the  product  of  its 
operation  is  disposed  of  by  sale,  such  proiit 
from  its  use  does  not  change  its  character; 
but  where  the  use  is  mainly  for  the  purposes  of 
trade  and  profit,  and  the  experiment  is  merely 
incidental  to  that,  the  principal  and  not  the  in- 
cident must  give  character  to  the  use.  The 
thing  implied  as  excepted  out  of  the  prohibition 
of  the  statute  is  a  use  which  may  be  properly 
characterized  as  substantially  for  purposes  of 
experiment.  Where  the  substantial  use  Is  not 
for  that  purpose,  but  is  otherwise  public,  and 
for  more  than  two  years  prior  to  the  applica- 
tion, it  comes  within  the  prohibition.    The  Ian* 
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ffuafe  of  section  4886  of  the  Reviaed  Statutes 
h,  that  ''Any  person  who  has  invented  or  dis- 

[257]  covered  anjr  new  and  useful  *  *  *  machine, 
•  *  *  not  ID  public  use  or  on  sale  for  more 
than  two  years  prior  to  his  application,  *  *  * 
may  ♦  ♦  ♦  obtain  a  patent  therefor." 

A  single  sale  to  another  of  such  a  machine  as 
that  shown  to  have  been  in  use  by  the  com- 
plainant more  than  two  years  prior  to  the  date 
of  his  application  would  certainly  have  defeated 
his  right  to  a  patent;  and  yet,  during  that 
period  in  which  its  use  by  another  would  have 
defeated  its  right,  he  himself  used  it,  for  the 
same  purpose  for  which  it  would  have  been 
used  by  a  purchaser.  Why  should  the  similar 
use  by  himself  not  be  counted  as  strongly 
against  his  rights  as  the  use  by  another  to  whom 
he  had  sold  it,  unless  his  use  was  substanti^y 
with  the  motive  and  for  the  purpose,  by  further 
ex|3erimcnt,  of  completing  tke  successful  ope- 
ration of  his  invention? 

On  the  other  hand,  the  use  of  an  invention 
by  the  inventor  himself,  or  hv  another  person 
under  his  direction,  by  way  of  experiment,  and 
in  order  to  bring  the  invention  to  perfection, 
has  never  been  r^;arded  in  this  court  as  such  a 
public  use  as  under  the  statute  defeats  his  right 
to  a  patent  Shaw  v.  Cdoper,  82  U.  8.  7  Pet 
293  [8:689J;  EUzabeth  v.  American  Nick.  Pate- 
meat  Co,  97  U.  6.  126  [24:1000];  Es^tert  v. 
Lippmann,  104  U.  8.  8^  [26:7551.  In  this 
last  case  it  wassaid  p.  886  [7561:  "A  use  neces- 
sarily open  to  public  view.  If  made  in  good 
faith,  solely  to  test  the  qualities  of  the  inven- 
tion, and  for  the  purpose  of  experiment,  is  not 
a  public  use  within  the  meaning  of  the  stat- 
ute." In  Elizabeth  v.  Am,  Ifich,  Pavement  Co, 
97  U.  8. 126,  184  [24:1000,1004],  it  was  said: 
"When  the  subject  of  invention  is  a  machine, 
it  may  be  tested  and  tried  in  a  building  either 
with  or  without  closed  doors.  In  either  case, 
such  use  is  not  a  public  use,  within  the  mean- 
ing of  the  statute,  so  long  as  the  inventor  is  en- 
ei^ged,  in  good  faith,  in  testing  its  operation. 
He  may  see  cause  to  alter  it  and  improve  it,  or 
not  His  experiments  win  reveal  the  fistct 
whether  any  and  what  alterations  may  be  ne- 
cessary. If  durability  is  one  of  the  qualities  to 
be  attained,  a  long  period,  perhaps  years,  may 
be  necessai^  to  enable  the  inventor  to  discover 
whether  his  purpose  is  accomplished.  And 
though  during  all  that  period  he  mav  not  find 
that  any  changes  are  necessair,  yet  he  may  be 
justly  said  to  be  using  his  machine  only  by  wav 
of  experiment;  and  no  one  would  say  that  such 
a  use,  pursued  with  a  bona  fde  intent  of  test- 

[258]  ing  the  qualities  of  the  machine,  would  be  a 
puDlic  use  within  the  meaning  of  the  statute. 
^  *  *  Whilst  the  supposed  machine  is  in  such 
experimental  use,  the  public  may  be  inciden- 
tallv  deriving  a  benefit  from  it.  If  it  be  a  grist 
mill,  or  a  carding  machine,  customers  from 
the  surrounding  countrjr  may  enjoy  the  use  of 
ft  by  havinjB^  tneir  grain  made  into  flour,  or 
their  wool  mto  rr)lls,  and -still  it  will  not  be  in 

Eublic  use,  within  iJie  meaning  of  the  law. 
lut  if  the  inventor  allows  his  machine  to  be 
used  by  other  persons  generally,  either  with  or 
without  compensation,  or  if  it  is,  with  his  con- 
sent, put  on  «de  for  such  use,  then  it  will  be  in 
public  use  and  on  public  sale  within  the  mean- 
Inffof  the  law." 
The  only  witness  called  to  prove  the  fact  of 
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two  years'  prior  use  was  the  patentee  himself. 
It  is  to  be  supposed  that  his  statement  of  the 
circumstances  is  as  favorable  to  himself  as  the 
facts  will  justifv.    It  appears  from  this  that  he 
commenced  maiking  buckles  under  his  patent 
of  May  27,  1862,  ]?o.  85401,  in  the  course  of 
that  year.    The  manufacture  of  the  levers  for 
these  buckles  required  the useof  three  separate 
machines,  one  for  cutting  the  blank  with  the 
holes  punched,  another  for  drawing  it  into  a 
Ushape,  and  the  other  for  pressing  the  U  shaped 
blank  into  its  final  form  on  a  mandirel.    lliEs 
continued  until  1867  or  1868,  from  which  time 
unta  the  fall  of  1878,  he  testifies  that  he  made 
a  certain  class  of  levers  in  one  opoation^  bat 
that  they  were  "not  arctic."    In  order  to  make 
the  levers  for  the  arctic  buckles,  from  the  fall 
of  1878  to  the  fall  of  1874,  two  machines  were 
used,  one  for  making  the  whole  of  the  lev«r, 
^'except  putting  on  a  bead  on  the  tail  of  the 
lever;^  this  opmtion  was  performed  by  a  sec- 
ond machhie.    While  producing  the  btMdde 
levers  in  this  way  upon  two  separate  machines, 
the  patentee  states  that  he  made  changes  in  the 
mechanism  with  a  view  of  producing  Aa  entire 
lever  with  a  bead  on  by  means  of  one  machine. 
One  change  was,  to  pot  in  an  apparatus  '*to 
stop  the  machine  when  it  worked  imperfectly.** 
Another  was  to  put  *'a  friction  loint  in  the 
lever,"  that  is,  the  lever  of  the  maddne,  w  ich 
he  thinks  he  put  in  during  the  vear  1866.     The 
change  whereby  he  was  enabled  to  put  the  bead 
on,  and  which  ne  says  was  made  in  1870,  or 
1871,  or  1872,  hestates  was  not  succeasfaL     In 
describing  the  causes  of  the  failure  in  this  ma- 
chine to  produce  the  beaded  arctic  budde  lever 
he  says:    "One  feature,  it  broke  the  levers  that 
done  the  pressing,  and,  by  not  driving  on  to 
mandrel  true,  it  would  not  strike  it  in  the  right 
place,  and  had  to  be  sent  back  bv  customers.** 
The  result  was,  that  in  the  vear  1874  he  aban- 
doned the  use  of  this  machme  for  the  piupoee 
of  making  beaded  arctic  buckle  levers,  and 
construct^,  in  the  spring  of  that  vear,  a  new 
one.    This  press  was  manu  facturedf  for  him  by 
Bliss  &  Williams,  in  Marcl ,  1874,  and,  as  ii-Mle 
by  them,  included  the  press,  the  main  shaft, 
one  of  the  levers,  the  lever  for  drivine  the  car- 
rier, the  arrangement  for  w  orkinfl"  the  leve     for 
operating  the  striking  dies,  and  the  bed  o     the 
buckle  lever  machine  was  planed  for  receiving 
the  dies  and  the  working  parts  of  the  backle 
lever  machine.    The  other  parts  of  the  maefainc 
were  made  bv  the  patentee  himself  and  his  own 
workmen.    On  the  subject  of  this  machine,  the 
following  is  a  portion  of  his  examinaticHi: 

"Q.  115.  Alter  carefully  examining  year 
patent  281109  again,  please  state  wherein^  that 
machine,  as  it  was  used  by  you  in  tlie  latter 
part  of  the  year  1874,  differed,  if  at  all,  from 
the  machine  described  in  your  said  patent  and 
shown  therein. 

"A.  The  springs  betw««n  the  levers  tha.i 
worked  the  striking  dies  aie  in  the  patent^  Uat 
were  not  in  the  machine,  and  this  rib  via  oc 
top  of  the  mandrel,  which  proiecti  over  tlkc 
matrix  to  keep  the  U  shaped  blank  do^w  n  iu 
position  when  forced  on  to  the  manure  tc 
Keep  it  true  and  straight,  was  not  in  the  inaeli.'ne 
The  point  in  the  lower  side  of  the  carrier  oi 
driver  is  not  in  the  patent,  as  I  used  the  ^ar  fn* 
in  its  place.  It  gave  me  a  great  deal  of  trouble, 
and  so  I  changed  it  I  do  I't  know  as  X  aee  i 
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peat  deal  more.    I  don't  see  anything  more 
that  I  can  describe. 

"Q.  116.  When  did  YOU  pnt  the  springs  be- 
tween the  leyexs  and  tne  striking  dies  in  that 
macdiine? 

"A.  It  was  in  1877,  in  the  tall 

'*Q.  117.  When  did  jou  put  the  extension 
of  the  mandrel*  referred  to  as  m*  in  your  patent, 
fai  that  machine  in  place  of  the  point  on  the 
carrier  to  bold  the  U-shaped  blank  down  in  the 
maUix? 

"A.  It  was  either  in  January  or  February, 
1878:  I  think  it  was. 

"Q.  118.  Did  YOU  use  that  machine  between 
the  fall  of  '74  ana  the  fall  of  '77  for  making 
hackle  lerers  sUch  as  are  described  L.  your 
patent  2311997 

••  A.  Yes. 

"Q.  119.  How  many  did  yon  make  during 
that  period  of  time  on  that  machine? 

'*  A.  Well,  I  must  have  made  about  fifty 
thousand  gross,  as  near  as  I  can  come  at  it. 

*'  Q.  120.  And  what  did  yon  do  with  that 
fifty  thousand  gross? 

''  A.  Sold  them.  I  might  have  made  a  few 
more  and  I  might  have  made  a  few  less ;  I  can't 
tell  tfll  I  look  at  my  books ;  I  could  come  near- 
er to  it. 

"Q.  131.  Which  of  the  fie:ures  of  the  draw- 
inn  of  your  patents  in  suit  iUustrates  these 
fl^  thousand  gross  of  buckle  levers? 

"A.  B1gure9of 281199." 

The  witness  further  states  that  into  the  room 
where  this  machine  was  bein/s  operated  people 
came  at  will,  some  to  sell  brass;  others,  people 
from  the  neighboring  factories ;  and  others  to 
buy  buckles ;  Uiat  me  machine  was  open  to 
thdr  inspection;  and  in  answer  to  the  question 
whether  an  attempt  was  made  to  keep  the 
operation  of  the  machine  secret  during^  this 
period  of  time,  the  witness  states:  "Prom 
partiea  whom  we  thought  were  manufactiuing 
buckles;  we  endeavored  not  to  let  them  see  them 
doaely;"  "not  from  those  that  we  became  ac- 
quainted with,  and  did  not  suppose  would  want 
to  use  any  such  machine." 

In  respect  to  the  changes  made  in  the  machine 
In  1877  and  1878,  and  which  are  covered  by 
claims  in  the  patents,  he  further  testifies  on 
cross  examination  as  follows : 

"Q.  171.  After  you  had  completed  the  new 
machine  in  the  way  described  in  reply  to  ques- 
tion 115  in  your  testimony,  did  you  have  any 
practical  trouble  in  its  working? 

"A.  Not  near  as  much. 

"Q.  172.  What  had  been  the  trouble  up  to 
that  time? 

*'A.  Forming  the  bead  or  telescoping  or  fail- 
ing to  drive  on  the  mandrel. 

'*Q.  178.  Describe  what  you  mean  by  tele- 
scopmg. 

"A.  The  buckle  levers,  when  the  die  formed 
the  first  impression  onto  the  mandrel — the  next 
blank  from  the  matrix  has  to  force  that  along, 
and  it  would  spread  open  and  go  on  the  outside 
of  the  tongue  formerly  on  there,  and  what  I 
call  telescope. 

"Q.  174.  Was  this  telescoping  a  real  practi- 
cal difliculty  in  the  operation  of  this  machine 
up  to  that  time? 

"A.  It  was,  and  gave  me  considerable  trouble. 

"Q.  175.  Did  you  experiment  from  time  to 
time  to  devise  means  to  prevent  it? 
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A,  Yes,  sir. 

Q.  176.  Now,  about  the  trouble  in  the  bead* 
ing  which  you  say  existed  up  to  the  time  when, 
in  the  fall  of  1877,  and  in  January  or  February, 
1878,  you  made  the  change  you  have  described. 
Please  explain  what  the  trouble  waa. 

"A.  One  trouble  was,  that  if  it  was  not  held 
in  the  right  position  in  the  matrix,  it  would  go 
onto  the  mandrel  one  side  longer  than  the  other 
to  match  the  ribs.  It  woulanot  come  in  the 
center. 

"Q.  177.  What  would  be  the  result  of  one 
side  of  the  bent  blank  beiug  longer  than  the 
other  when  it  went  onto  the  mandrel? 

"A.  It  made  a  bad  lever,  which  was  reject- 
ed by  my  customers,  and  consequently  was 
lost. 

*'Q.  178.  Did  you  have  any  trouble  from 
the  bead  not  being  made  preciseiy  parallel  with 
the  slot  before  you  made  these  improvements 
of  1877  and  '78? 

"A.  Yes,  sir. 

"Q.  179.  How  did  that  come  about?  ' 

"A.  One  cause  that  I  have  described,  and 
telescoping,  not  being  held  in  the  right  posi- 
tioD  in  the  matrix  to  be  forced  onto  the  man- 
drel. 

"Q.  180.  State  whether  or  not  it  was  a  very 
delicate  operation  to  make  the  head  precisely 
parallel  with  the  slot,  and  whv? 

"A.  It  gave  me  a  great  deal  of  trouble  to  do 
it    If  it  was  not  forced  onto  the  mandrel  even-    rotfo-i 
ly  it  would  come  that  way.  ixoxj 

"Q.  181.  Did  you  have  any  practical  trouble 
in  any  of  these  respects  after  you  completed 
the  machine  in  1877  and  '78  by  the  clumges 
which  you  have  described? 

"A.  Not  when  the  dies  and  tools  were  in 
order — ^mandrel,  carrier,  etc 

"Q.  182.  I  suppose  you  mean  that  the  parti 
were  liable  to  wear  and  get  out  of  order  like 
other  machines ;  am  I  ri^^t? 

•'A.  Yes,  sir. 

"Q.  188.  State  whether  or  not  it  was  your 
intention,  while  you  were  experimenting  upon 
and  improving  this  last  madiine,  to.  obtain  a 
patent  when  it  should  be  completed? ' 

"A.  It  was." 

"Q.  187.  State  whether  to  complete  the 
machine  for  making  these  arctic  buckle  levers 
with  a  slot  and  bead  so  that  all,  or  practically 
all,  the  levers  would  come  out  of  the  machhie 
with  a  perfect  bead  required  the  later  improve- 
ments which  you  put  upon  the  machine? 

"A.  Yes,  sir;  or  I  would  not  have  put 
them  on. 

**(J.  188.  What  would  be  the  effect  of  tele- 
scoping upon  he  machine  itself  before  you 
devised  the  improvements  which  you  made  in 
1877  and  1878? 

"A.  It  would  break  the  mandrel  sometimes, 
and  choke  up  the  machine  so  that  we  had  to 
get  it  out. 

"Q.  189.  In  what  way  did  you  get  out  the 
telescoping  blanks  when  the  machine  was 
chokea? 

"A.  Stopped  the  machine,  and  took  a  pointed 
steel  with  a  hook  on  and  drew  them  back,  and 
somelimes  worked  them  off  the  further  end  of 
the  mandrel." 

On  le-examination,  he  further  testifies  sj 
follows: 

' *Q.  1 90.  Did  you  ever  have  any  trouble  with 
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the  machioe  in  choking  after  yon  had  made 
Uie  slight  alterations  you  have  spoken  about, 
of  extending  the  mandrel  and  putting  in  the 
springs? 

"A.  Yet.  sir ;  some,  but  it  was  not  near  as 
much. 
r2631       "Q-  ^^^*  ^^'^^^  caused  this  choking,  since 
''    those  alterations— telescoping,  or  what? 

*'A.  Sometimes  telescoping  and  sometimes 
the  blai^  not  being  cut  smooth. 

"Q.  192.  In  what  way  did  you  get  out  the 
telescoping  blanks  when  the  machine  was 
chokea,  after  it  was  altered? 

"A.  By  stopping  the  machine,  and  using  a 
sharp  pointed  hook,  the  same  as  before. 

"Q.  198.  Since  those  alterations  were  made, 
have  you  had  any  trouble  about  putting  the 
bead  on  on  account  of  the  blank  not  going  on 
the  mandrel  Just  ri^ht  in  this  machine? 

*'A.  Yes,  sir ;  when  the  matrix  was  worn 
and  the  die  was  worn,  the  die,  not  cutting 
smooth,  will  throw  it  around. 

*'Q.  194.  Would  the  telescoping  of  the 
blanks,  after  the  alterations  were  made  in  this 
machine,  also  injure  the  machine,  and,  if  so, 
what  part? 

'  'A.  The  ielescopincr'would  produce  the  same 
injury  as  before  when  it  did  telescope." 

Also,  on  further  cross  examination,  he  test!- 
fled  as  follows: 

**  Q.  208.  After  your  machine  was  complet- 
ed by  the  changes  of  1877  and  1878,  did  you 
have  anv  practical  trouble  in  forming  the  bead, 
or  pushing  the  blank  into  the  mandrel,  or  from 
telescoping,  or  from  waste,  when  the  machine 
was  in  ffo^  running  order  and  in  repair? 

"A.  No,  sir;  not  any  practical  trouble.      4 

And  on  further  examination: 

'*  Q.  204.  Wasn't  the  telescoping  that  you 
have  tesdfied  about,  that  occurred  m  this  ma- 
chine after  it  was  altered  by  extending  the 
mandrel  and  putting  in  the  springs,  a  practical 
diflSculty? 

"A.  Yea;  one  of  them. 

"  Q.  206.  What  caused  this  practical  diflScul- 
ty  after  those  changes  were  made? 

"A.  There  was  several.  The  matrix  wearing, 
the  dies  wearing  smooth,  not  holding  the  brass 
evenly  upon  the  mandrel,  and  the  end  of  the 
carrier  wearing  so  as  to  not  force  the  U-shaped 
blanks  on  evemy. 

r2641  "  Q'  ^^*  ^^^  those  same  thinj^  caused  the 
*  telescoping  in  the  machine  before  it  was  altered, 
didn't  they? 

"  A.  Yes;  and  when  the  dies  wasn't  worn  it 
would  telescope  " 

The  effect  of  \  lis  testimony,  it  is  claimed  by 
ilie  appellee,  is  ^at  "  before  the  changes  the 
tclcscopine  took  place  when  the  machine  was 
in  order,  the  defect  residing  in  the  organization; 
after  the  changes  it  would  only  take  place  when 
the  machine  was  out  of  repair."  On  Uie  other 
band,  it  is  contended  on  the  part  of  the  appel- 
lant, that,  although  the  patentee,  on  bem^ 
asked  the  question  whether  he  experimented 
from  time  to  time  to  devise  means  to  prevent 
the  dif&culty  of  telescoping  which  he  bad  ex- 
perienced, answered  in  the  affirmative,  yet 
**  there  is  nothing  to  show  that  these  experi- 
ments were  made  prior  to  the  fall  of  1877,  and 
he  iB  entirelv  silent  as  to  what,  if  anv,  they 
were,  and  what,  if  anything,  was  done  by  him 
by  way  of  experimenting.    As  the   record 
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stands,  this  machine  was  not  dianged  or  al- 
tered, nor  was  any  experiment  made  with  it  ot 
on  it,  during  the  period  of  some  three  yean 
while  it  made  over  7,000,000  budde  levers, 
whidi  were  sold.  Sprague  does  not  intimate 
anywhere  that  he  made  any  experiments  to 
overcome  the  objection  which  he  said  existed 
in  the  guiding  of  the  U  blanks  upon  the  man- 
drel, at  any  time  before  he  added  to  the  man- 
drel an  ordinarv  guide  or  rib,  m*,  which  was 
in  January  or  February.  1878;"  and  that  **  the 
only  testimony  as  to  his  intention  of  patenting 
the  machine  while  experimenting  is  his  answer 
to  X-Q.  188,  as  follows:  *  X-Int.  183.  Stote 
whether  or  not  it  was  your  intention,  while  you 
were  experimenting  upon  and  improving  this 
last  machine,  to  obtain  a  patent  when  it  should 
be  completed?    A.  It  was.'" 

In  considering  the  evidence  as  to  the  alleged 
prior  use  for  more  than  two  years  of  an  inven- 
tion, which,  if  established,  will  have  the  effect 
of  invalidating  the  patent,  and  where  the  de- 
fense is  met  only  by  the  allegation  that  the  use 
was  not  a  public  use  in  the  sense  of  the  statute, 
b^^use  it  was  for  the  purpose  of  perfecting  an 
incomplete  invention  bv  tests  and  experiments, 
the  proof  on  the  part  of  the  patentee,  the  period 
covered  by  the  use  having  oeen  dearly  estab- 
lished, should  be  fuU,  unequivocal,  and  coo- 
vindng. 

The  testimony  of  the  patentee  seems  to  be 
indefinite  and  vague.    The  question  whether, 
during  the  period  of  his  use  ot  the  machine,  be 
was  experimenting  for  its  improvement,  put  to 
him  by  his  counsd,  suggested  its  own  answer, 
which  was  in  the  affirmative,  as  also  that  re^ 
specting  his  intention  during  that  time  to  &pply 
for  a  patent    He  gives  no  account  of  tbe  dates 
of  any  such  expenmenis,  nor  any  particiUars 
respecting  them.    He  does  not  say  wbetber 
more  than  one  mode  of  overcoming  the  difiScul- 
ties  experienced  was  suggested  £)d  tried,  or 
not;  nor,  if  more  than  one  device  was  attempt- 
ed, what  they  were.    The  statements  are  mea- 
ger and  bald,  and  quite  insuffid^t  lo  satisfy 
us  that  the  problem  of  perfecting  the  machine, 
in  the  particulars  in  wmdi  it  was  proved  to  be 
defldent,  was  one  that  was  exercising  the  in- 
genui^  and  inventive  faculty  of  the  patentee 
continuously,  with  the  ever  present  intention, 
during  the  whole  period,  to  make  an  applica- 
tion for  the  patents  as  soon  as  he  had  rei^ied  a 
satisfactory  solution. 

In  the  present  case,  the  use  of  the  machine 
was  apparently  for  the  purpose  qf  conducting 
an  established  business;  the  machine  itself  Tvaa 
the  only  one  used  for  the  manufacture,  of  v^hich 
the  patentee,  bv  a  prior  patent,  already  had  a  mo. 
nopoly.  He  alone  supplied  the  market  wli  h  the 
article,  and  Uie  whole  demand  was  satisf actorilj 
met  by  this  single  machine.  To  this  extent,  { 
operated  successfully.  That  it  was  capable  oi 
improvement  need  not  be  denied,  nor  thiat.iMrhlk 
it  was  in  daHv  use,  its  owner  and  invento 
watched  it  with  the  view  of  devising  means  ti 
meet  and  overcome  imperfections  in  its  opera 
tion;  but  this  much  can  be  said  in  every  sud 
case.  There  are  few  machines,  probablj 
which  are  not  susceptible  of  further  develor 
ment  and  improvement,  and  the  ingenuity  c 
mechanics  and  inventors  is  oommouy  on  tb 
alert  to  discover  defects  and  invent  remediei 
The  alterations  made  in  the  madiine  in  n'>^« 
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tlon.  bowerer  uaeful,  were  noC  vital  to  its  or- 
ganizstioD.  Without  them,  it  could  and  did 
work  80  as  to  be  commercially  successful. 

The  impression  made  upon  us  by  the  evi- 
dence, the  conclusion  from  which  we  cannot 
lesist,  is,  that  the  patentee  unduly  neelected 
and  ddayed  to  maike  his  application  for  the 
patents,  and  deprived  himself  of  his  right 
thereto  by  the  public  use  of  the  machine  in 
question,  so  far  as  it  is  embodied  in  the  claims 
onder  discussion. 

The  proof  falls  far  short  of  establishing  that 
the  main  purpose  in  view,  in  the  use  of  the  ma- 
chine by  Uie  patentee,  prior  to  his  application, 
was  to  perfect  its  mechanism  and  improve  its 
operation.  On  tfie  contrary,  it  seems  to  us  that 
it  shows  that  the  real  purpose  in  the  use  was 
to  conduct  the  business  of  the  manufacture, 
the  improvement  and  perfection  of  the  machine 
being  merely  incidental  and  subsidiaiy. 

The  case  upon  the  proofs  seems  to  us  to  fall 
within  the  j)rinciple  of  the  decision  of  this 
court  in  BdU  v.  Maeneale,  107  U.  S.  90,  97  [27: 
867,  8d9].  It  was  there  said:  "  It  is  contended 
that  the  safes  were  experimental  and  that  the 
use  was  a  use  for  experiment  But  we  are  of 
opinion  that  this  was  not  do.  and  that  the  case 
fcJIs  within  the  principle  laid  down  by  this 
court  in  Oajftn  v.  Ogden,  85  U.  8. 18  Wail.  120 
(21: 8211  The  invention  was  complete  in 
those  safes.  It  was  capable  of  producing  the 
results  soufl^t  to  be  accomplished,  though  not 
as  thoroughly  as  with  the  use  of  weldra  steel 
and  iron  plates.  The  construction  and  ar- 
rangement and  purpose  and  mode  of  operation 
and  use  of  the  bolts  in  the  safes  were  necessa- 
rily known  to  the  workmen  who  put  them  in. 
They  were,  it  is  true,  hidden  from  view,  after 
the  safes  were  completed,  and  it  required  a  de- 
struction of  the  safes  to  bring  them  into  view. 
But  this  was  no  concealment  of  them  or  use  of 
them  in  secret.  They  had  no  more  concealment 
than  was  inseparable  from  any  legitimate  use 
of  them.  As  to  the  use  being  experimental,  it 
is  not  shown  that  any  attempt  was  made  to  see 
if  the  plates  of  the  we  could  be  stripped  off, 
and  thus  to  prove  whether  or  not  the  conical 
bohs  were  efficient" 

It  follows  that  patent  No.  228186,  to  the  ex- 
tent of  the  Ist,  2d,  8d,  4th,  and  6th  claims,  and 
patent  No.  281199,  in  respect  to  the  2d,  8d,  and 
5th  claims,  must  be  hela  void  by  reason  of  a 
prior  public  use  of  the  invention  covered  there- 
by for  more  than  two  years  before  the  date  of 
the  application.  In  respect  to  the  alleged  in- 
fringement of  the  5th  claim  of  patent  No. 
22M86,  and  the  1st  and  4th  claims  of  patent  No. 
281199,  we  agree  with  the  conclusions  of  the 
circuit  court  for  the  reasons  stated  in  lis  opin- 
ion, which  it  is  not  necessary  here  to  repeat 
Sprague  ▼.  Smith  d  Qngg$  Mfg.  Co,  12  Fed. 
Rep.  721. 

As  toe  find  the  decree  af  the  Circuit  Court  to  be 
erroneous  in  respect  to  the  other  claims,  it  must 
be  reeersed,  and  the  eaase  remanded,  with  in- 
structions to  take  further  proceedings  therein,  in 
eor^ormitif  with  this  opinion;  and  it  is  so  or- 
dered. 
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UNITED  STATES,  Appt., 

9. 

ROBERT  W.  ALLEN. 

(See  S.  C.  Reporter's  ed.  845-846J 

Pajf  cfnavy  offlcer^-^-aUowancesby  General  Onfei 

of  1866, 

L  A  paymaster  In  the  Navy  is  not  entitled  in  the 
setUement  of  bis  accounts,  under  the  Act  of  March 
8, 1CK»,22  Stat,  at  L.  478,  to  the  lonirevity  increment 
on  his  W/i  per  cent  of  salary  allowed  in  lieu  of  fuel« 
quarters,  etc,  under  (Navy  General  Order  No.  7£ 
of  May  »,  1866. 

2.  The  allowances  provided  for  in  the  General  Or- 
der of  1860  are  to  be  ascertained  by  reference  to  the 
amount  statedly  received  by  the  officer  as  statutory 
pay  at  the  time  such  general  order  was  in  force,  and 
are  not  to  be  increased  by  the  additional  compen- 
sation aUowed  by  the  Act  of  1888. 

[No.  1088.] 
Submitted  Oct.  t6, 1887.    Decided  Not  7, 1887, 

APPEAL  from  a  Judgment  of  the  Court  of 
Olaims,  rendered  in  favor  of  Robert  W. 
Allen,  the  claimant,  for  the  sum  of  $1,818.70. 
Recersed, 

Claimant  is  a  paymaster  in  the  Navy,  and 
has  been  since  1868.  In  the  adiustment  of  his 
claim  for  benefits  accruing  to  him  under  the 
clause  in  the  Naval  Appropriation  Act  of  1^. 
known  as  the  liongevity  Pay  Act,  22  Stat  at  L. 
478,  the  sum  of  $1,112.75,  being  the  amount 
paid  him  binder  Qeneral  Order  No.  75,  issued 
by  the  Sfeia^etary  of  the  Navy,  May  28,  1866. 
was  deducted  from  the  settlement  made  in  his 
favor. 

Messrs,  A.H*  Garland*  Attv-Oen, ,  Robert 
A.  Howard,  Assist,  Atty-Gen.,  and  F.  P. 
Dewees*  for  appellant: 

This  deduction,  in  view  of  the  decision  in  U, 
8,  ▼.  Philbrick,  120  U.  8.  52  (80:559)  was  er- 
roneous. The  judgment,  therefore,  of  the 
court  below  to  the  amount  of  $1,112.75  is  not 
disputed.  But  it  is  contended  by  claimant  tbnt 
the  allowance  for  commutation  of  quarter;!, 
etc.,  under  General  Order  No.  75,  was  pan  of 
the  pay  of  officers  of  the  Navy,  and  that,  as  he 
\s  entitled  to  the  benefits  of  the  Longevity  Pay 
Act  of  March  8,  1888,  the  further  sum  of 
$206.04  would  have  accrued  to  him  under  such 
general  order  when  in  force,  had  he  at  that 
time  been  credited  with  his  prior  service.  Tliat 
is  to  say,  it  is  claimed  that  the  percentage  of 
pay  allowed  as  commutation  for  Quarters,  etc., 
under  said  general  order  should  be  made,  not 
upon  the  pay  actually  received  by  claimant 
under  existing  laws  at  the  time  the  payment 
was  made  and  the  order  in  force,  but  also  upon 
the  increased  pay  which  he  has  since  been  al- 
lowed under  tue  Longevity  Pay  Act  of  1888, 
upon  which  basis  the  further  sum  alleged  to  be 
due  claimant  would  be,  according  to  the  calcu- 
lation of  the  accounting  officers  of  the  treasury, 
$206.04.  Parallel  facts  were  before  this  court 
in  the  case  of  Philbrick  v.  U.  8,  21  Ct  CI.  511 
U,  S,  V.  Philbriek,  supra. 

The  allowance  for  commutation  of  quarters^ 
etc.,  was  no  part  of  the  pay  of  naval  officers. 
The  pay  of  naval  officers  is  fixed  by  statute 
The  Secretary  of  the  Navy  has  no  power  to  in- 
crease or  diminish  it  The  powers  of  all  officers 
from  the  President  down  are  limited  by  law. 

The  FUwd  Acceptances,  74  U.S.  7  Wall.  677 ; 
(19:174);  U.  8.  v.  Alexander,  110  U.  8.  829(28: 
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pureuance  of  it,  and  the  acquiescence  of  the 
Goveniment  in  ^hat  was  thus  done  for  so  long 
a  period— nearly  twelve  years— a  presumption 
anses  that  the  assessment  then  niade  was  cor- 
rect, and  that  the  money  paid  covered  the  de- 
fendant's enUre  liability  for  taxes  upon  sur^us 
earnings  between  the  periods  embraced.  The 
burden  is  thus  castupon  the  plaintiff  to  repel  the 
presumption  by  evidence  that  the  assessment 
was  erroneous,  and,  in  view  of  the  circumstan- 
ces, the  evidence  should  be  such  as  to  satisfy 
the  mind  fully  in  this  respect."  "Whether  the 
Government  has  proved  mistake  by  the  testi- 
[117]  mony  of  the  witness  referred  to— there  is  no 
other  testimony  tending  to  pjrove  it— is  for  you 
to  determine.  In  submittinff  this  auesuon, 
however,  it  is  proper  to  sav  that,  in  the  Judg- 
ment of  the  court,  It  would  be  unsafe  and  there- 
fore unjust  to  find  error  in  the  assessment  and 
settlement  under  the  evidence  before  you,  and 
consequently  to  render  a  verdict  against  the  de- 
fendant for  the  large  sum  of  money  claimed, 
as  the  plaintiff  asks  you  to  do.  In  other  words, 
while  the  court  does  not  desire  to  control  your 
finding,  but  submits  the  question  to  you,  it  is 
of  opinion  that  you  shoula  not,  under  the  cir- 
cumstances, find  for  the  plaintitL" 
Jtidgment  aprmed. 
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UNITED  STATES,  Appt.. 

DENNIS  W.  MULLAN. 

<Bee  &  a  Reporter's  ed.  18S-180.) 

Pa^  <if  na»y  ajken—when  graduated, 

1.  One  who,  at  the  time  of  the  pnnawge  of  the  Act 
of  March  8, 1888,  obap.  07. 0  Stat,  at  X.  478.  and  of 
July  15, 1870,  chap.  90S,  •  8, 16  Stat,  at  L.  880,  was  a 
lleutenant-oomnumder  who  had  served  as  an  offloer 
to  the  Beffular  Navy,  from  Sent  21,  I860,  by  oontin- 
nous  flernoe  in  various  positioiis,  is  entitled  to  the 
graduated  pay  given  by  thelatter  Act.     

8.  Where  an  offloer  has  entered  the  service  but 
once,  that  entry  is  to  be  taken  as  the  last  entry  wlth- 
ta  the  "M»^"<"g  of  the  statute. 

[No.  1072.] 
Bubmitted  Oct.  96, 1887.    I>dcidsdIfin.7,X887, 

A  PPEAL  from  the  Court  of  Claims.  4f- 
J\flrmed, 

The  facts  of  the  case  appear  in  the  opinion. 

Messrs,  A.  H«  Garland*  Atty-Om,,  Rob- 
ert A.  Howard*  Asst.  Atty-Oen,,  and  F.  P. 
Dewees*  for  appeUant. 

Messrs.  John  Paul  J  ernes  and  Robert  B. 
Lines*  for  appellee. 

Mr,  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  by  the  United  States  from 
a  Judgment  of  the  court  of  claims,  for  the  sum 
of  $856.08,'  hi  favor  of  Dennis  W.  Mullan. 
MuUan  is  an  officer  in  the  Re^ar  Navy,  who 
has  served  continuously  therem  since  Septem- 
ber 21, 1860,  on  which  day  he  was  appointed 
acting  midshipman.  He  was  appointed  acting 
ensign,  October  21, 1868;  master.  May  10, 1866; 
lieutenant,  February  21,  1867;  and  lieutenant- 
commander,  March  12,  1868.  He  was  paid  for 
all  of  his  services  in  those  capacities,  in  accord- 
ance with  the  laws  in  force  at  the  time  they 
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were  performed.  In  addition,  he  claimed  to  be 
entitled  to  the  ben^t  of  the  provisions  of  the 
Act  of  March  8, 1888,  chap.  97,  22  Stat  at  L. 
478,  which  reads  as  follows:  '*And  all  officers 
of  the  Navy  shall  be  credited  with  the  actual 
time  they  may  have  served  as  officers  or  enlisted 
men  in  the  Regular  or  Volunteer  Armv  or 
Navy,  or  both,  and  shall  receive  all  the  bene> 
fits  of  such  actual  service  in  all  respects  in  the 
same  manner  as  if  all  said  service  had  been  con- 
tinuous and  in  the  Regular  Navy  in  the  lowest 
grade  having  graduatra  pay  held  by  such  offi- 
cer since  last  entering  tne  service;  Pratided, 
That  notbinff  in  this  clause  shall  be  so  construed 
as  to  authome  any  change  in  the  dates  of  com- 
mission or  in  the  relative  rank  of  such  officers; 
Provided  fkirtlter,  That  nothing  herein  con- 
tained shall  be  so  construed  as  to  give  any  addi- 
tional pay  to  any  such  officer  during  the  time 
ot  hiB  service  in  the  Volunteer  A  rmy  or  Navy  .*• 

The  court  of  claims  held  that  Mullan  was  en- 
titled to  $856.08  under  that  Act    The  amount 
is  not  questioned  by  the  Government,  if  the 
court  of  claims  decided  the  question  of  law 
correctly.    Gmdtiated  pay  for  various  ranks  in 
the  Na^  was  given  by  the  Act  of  July  15, 
1870,  chap.  296,  g  8.  16  Stat  at  L.  880,  now 
section  1556  of  the  Revised  Statutes.    At  the 
time  of  the  passage  of  the  Act  of  1888,  Mullan 
was  a  lieutenant-commander,  who  had  served 
as  an  officer  in  the  Regular  Nav^  from  Septem- 
ber 21, 1860,  by  continuous  service;  and,  while- 
he  held  tiie  rank  of  lieutenant-commander, 
graduated  pay  was  given  by  statute  to  officers- 
of  that  rank  and  other  officers.    By  the  provi- 
sions of  the  Act  of  1888,  he  is  to  be  credited 
with  his  actual  time  of  service,  and  is  to  receive 
all  the  benefits  of  that  service  in  all  resists  in 
the  same  manner  as  if  all  of  that  service  had 
been  continuous  in  the  lowest  grade  having^ 
graduated  pay  held  by  him  since  last  entering 
the  service. 

It  is  contended  on  the  part  of  the  United 
States  that  the  Act  of  Mardi  8, 1888,  applies  U> 
officers  serving  in  the  Regular  Navy  only  wheD 
their  term  of  service  has  not  been  contmuons. 
The  view  is  urged,  that  the  expression  "  since 
last  entering  the  service"  implies  that  the  <^- 
cer,  to  be  entitled  to  the  benefit  of  the  statute^ 
must  have  entered  the  service  more  than  once. 
But  we  think  Uiat  this  is  an  overstrained  inter- 
pretation.   Mullan  entered  the  service  once.     It 
was  his  last  entry  as  well  as  his  first  entry. 
Where  an  officer  has  entered  the  service  twioe^ 
the  second  entry  is  the  last  entry,  and  that  entry 
is  to  be  taken  in  applying  the  statute  to  his  case; 
but  where  an  officer  has  entered  the  service  but 
once,  that  entry  is  to  be  taken  as  the  last  entry, 
within  the  meaning  of  Uie  statute.    So,  too,  the 
expression,  "as  if  all  said  service  had  been  con* 
tinuous,"  is  not  to  be  held  to  confine  the  bene- 
fits  of  Uie  statute  to  a  service  which  has  been 
noncontinuous.    The  expression  is  satisfied  by- 
considering  it  as  an  extension  of  the  benefits  of 
the  statute  to  interrupted,  noncontinuous  ser- 
vice, and  by  crediting  the  officer  with  the  actual 
time  of  such  service,  as  if  it  had  been  continu- 
ous  service.    Otherwise,  the  statute  cannot  be 
carrittl  out    It  says  that  "all  officers  of  the 
Navy  shall  be  credited  with  the  actual  time 
they  may  have  served  as  officers  or  enlisted  men 
in  the  Regular  or  Volunteer  Army  or  Navy,  or 
both;"  and  the  benefits  of  such  actual  service 
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1.  Tbe  Statute  of  the  State  of  Mfobiffam  under 
whloh  the  Manistee  Biyer  Improvement  Company 
WM  ornniaed,  is  not  in  oonflTct  with  the  Constitu- 
tton  of  the  United  States. 

2.  The  exaction  of  tolls,  under  a  statute,  for  the 
on  of  an  improved  water  way,  is  not  a  depriva- 
tkm  of  property  within  the  meaning  of  the  clause 
In  the  ObDStltution  that  no  State  sbali  deprive  a 
penon  of  property  without  due  process  of  law. 
There  is  no  analogy  between  the  imposition  of 
taxes  and  the  levying  of  tolls  for  improvement  of 
highways. 

&  A  State  can  authorise  any  improvement  of  a 
tfver  wholly  within  its  limits*  which,  in  its  Judg- 
Bent  will  enhance  its  value  as  a  means  of  trans- 
portation from  one  part  of  the  State  to  another,  if 
the  free  navigation  of  the  river,  as  permitted  under 
the  laws  of  tne  United  States,  is  not  impaired,  or 
any  system  for  the  improvement  of  its  navlgataon 
promed  by  the  General  Government  is  not  defeat* 
ed;  and  to  meet  the  costs  of  such  improvement  the 
State  may  levy  a  general  tax  or  lay  a  reasonable 
toO  upon  all  who  use  the  river  as  improved. 

4.  'RMBte  was  no  contract  in  the  fourth  article  of 
ttie  Ordinance  of  1787,  reroectlng  the  freedom  of 
tlie  navigable  waters  of  the  territory  northwest  of 
tbe  Ohio  Kiver  emptying  into  the  St  Lawrence, 
which  bound  the  people  of  the  territory  or  of  any 

KrtJon  of  it  when  subsequently  formed  into  a 
ue,  and  admitted  into  the  Union,  nor  anything 
to  said  article  which  would  prevent  the  State  from 
anthorising  the  improvement  made  in  the  naviga- 
tion of  tbeManistee  River. 

[Nob.  40.  41.] 
Argued  Oct  S%  1887,     Decided  Nov.  14, 1887. 

rS  ERROR  to  the  Supreme  Court  of  the  Slate 
of  Michigan.    AJjUrmed, 
Reported  below,  58  Mich.  598. 

Statement  by  Mr  Justice  Field: 

The  plainUn  below  is  a  corporation  organ- 
ized, under  a  Statute  of  Michigan*  for  the  im- 
provement of  3Iani8tee  River,  a  stream  wholly 
within  that  State.  The  present  action  was 
brought  to  collect  from  the  defendant  the 
amount  of  tolls  levied  for  the  use,  in  the  years 
1878, 1879,  ISdO,  and  1881.  of  the  river  as  im- 
proved. The  improvements  consisted  in  the 
removal  of  obstacles  to  the  floating  of  logs  and 
lumber  down  the  stream,  principally  by  cut- 
ting new  channels  at  different  points,  and  by 
confining  the  waters  at  other  points  by  embank- 
ments. The  statute  under  which  the  plaintiff 
below  was  organized  contains  various  provi- 
sions to  secure  a  careful  consideration  of  the  im- 
provements proposed,  of  their  alleged  benefit  to 
the  public,  and,  if  adopted,  of  their  proper 
construction,  and  of  tbe  tolls  to  be  charged  for 
their  use.  The  company  must  first  obtain  the 
assent  of  the  Governor  and  of  tbe  Attomcy- 
Qeneral  to  the  proposed  improvements,  and 
then  submit  to  the  Board  of  Control  designated 
a  map  of  the  sections  of  the  stream  which  it 
propoees  to  improve,  and  plans  showing  the 
nature  and  character  of  the  improvements.  If, 
in  the  opinion  of  the  board,  the  construction  of 
ttie  proposed  improvements  will  be  a  publie 
benefit,  and  the  company  is  a  proper  one  to 
make  them,  the  board  is  required  to  endorse 
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its  approval  upon  the  map  and  plans,  give  the 
consent  of  the  State  to  their  construcoon,  and  roon-i 
fix  the  time  for  their  completion.  Upon  such  t^^^^J 
approval,  the  corporation  is  authorizea  to  make 
the  improvements;  and,  whenever  they  have 
been  completed  to  the  satisfaction  of  the  Board 
of  Control,  and  accepted,  that  body  is  to  fix  tbe 
rates  of  toll  which  the  company  may  charge 
for  running  vessels,  boats,  rafts,  timber,  logs, 
or  lumber  through  the  improved  stream.  These 
rates  are  to  be  graduated  with  reference  to  the 
distance  run  upon  the  river,  and  are  not  to  be 
increased  or  changed  without  the  consent  of 
the  board,  and  cannot  be  increased  at  any 
time  so  that  thev  will  amount  to  more  than 
15  per  cent  of  the  cost  of  the  improvements 
after  deducting  necessary  expenses  and  repairs. 
The  collection  of  tolls  is  to  be  confined  strictly 
to  that  part  of  the  river  improved,  and  to  tbe 
fioatable  material  benefited  by  the  improve- 
ments. The  streams  improved  under  the  stat- 
ute are  to  be  open  to  all  persons  for  the  pas- 
sage of  vessels,  boats,  logs,  rafts,  timber,  and 
lumber,  upon  payment  of  the  prescribed  tolls; 
and  uniform  rates  are  to  be  charged. 

Tlie  declaration  alleges  a  comiMiance  by  the 
plaintiff  below  with  Uie  requirements  of  the 
statute  in  its  incorporation;  in  obtaining  the 
consent  of  the  Governor  and  of  the  Attorney- 
General  of  the  State  to  its  proposed  improve- 
ment of  Manistee  River;  in  submitting  to  the 
Board  of  Control  the  maps  and  plans  of  the  im- 
provements; in  obtaining  its  opmion  that  their 
construction,  as  thus  shown,  would  be  a  public 
benefit;  that  the  plaintiff  was  a  proper  com- 
pany to  make  the  improvements;  and,  also,  its 
consent  to  the  same  on  behalf  of  the  State,  and 
its  designation  of  the  time  within  which  they 
were  to  be  constructed.  The  declaration  als« 
sets  forth  that  the  improvements  were  mad« 
pursuant  to  the  plans  and  within  the  time  re- 
quired, with  Budi  changes  and  exceptions  as 
were  authorized  by  the  board  under  the  statute, 
and  that  when  they  were  completed  and  ac- 
cepted, that  body  fixed  the  rates  of  toll  for  the 
use  of  the  river  as  improved,  in  running  logs 
and  timber  for  the  years  1879  to  1881,  inclu- 
sive, those  rates  varying  from  five  to  fifteen 
cents  per  thousand  feet,  board  measure,  accord-  rogii 
ing  to  the  distance  that  the  logs  were  to  run  ^  ^ 
through  different  sections  of  the  improved 
stream;  that,  during  tbe  years  mentioned,  the 
defendant  below  fioated  down  the  river, 
through  the  portions  improved,  seventy-eight 
million  seven  hundred  and  eleven  thousand 
ifeet  of  logs,  board  measure,  and  became  li;ible 
for  the  tolls  fixed  upon  them,  amounting  to 
$9,253,  to  recover  which  the  present  action 
was  brought. 

The  defendant  pleaded  the  general  issue,  and 
gave  notice  of  several  special  defenses.  On  the 
trial,  the  plaintiff  established  the  matters  al- 
leged by  him  in  the  declaration,  but  the  evi- 
dence offered  by  the  defendant  only  tended  to 
show  that  the  measurement  of  tbe  logs  was  ex- 
cessive, and  that  the  tolls  receivable  were  less 
by  10  per  cent  than  the  amount  claimed. 

The  defendant,  however,  contended,  and  re- 
quested the  court  to  instruct  the  jury  in  sub- 
stance as  follows; 

First.  That  the  statute  of  the  State,  under 
which  the  plaintiff  was  organized  and  the  tolls 
were  fixed,  is  in  confiict  with  the  clause  of  the 
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Fourteenth  Amendment  to  the  Constitution  of 
the  tfnited  States,  which  declares  that  no  State 
shall  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  inauthor- 
idng  the  Boiu^  of  Control  to  fix  the  rates  of 
toll  without  notice  to  the  parties  interested,  or 
affordinfl^  them  any  opportunity  of  contesting 
the  validity  or  •propriety  of  such  tolls,  either  in 
the  first  instsLwo  or  afterwards. 

Second.  That  the  statute  in  authorizing  the 
improvements  of  rivers  and  the  collection  of 
tolls  for  them  is  in  conflict  with  the  clause  of 
the  Constitution  of  the  United  States  which 
declares  that  no  State  shall  pass  an;^  law  im- 
pairing the  obligation  of  contracts,  in  that  it 
mipairs  the  contract  contained  in  the  Ordinance 
of  1787,  **for  the  government  of  the  territory 
of  the  United  States  northwest  of  the  River 
Ohio,"  givine  to  the  people  of  that  territory 
the  right  to  tne  free  use  of  the  navigable  waters 
leading  into  tbe  St.  Lawrence,  without  any 
tax,  impost,  or  duty  tberefor.  Tbe  fourth  ar- 
ticle of  that  ordinance  declares  that  "The  nav- 
igable waters  leading  into  the  Mississippi  and 
Sdnt  Lawrence,  and  the  carrying  places  be- 
tween the  same,  shall  be  common  highways 
and  forever  free,  as  well  to  the  inhabitants  of 
Uie  said  territory  as  to  the  citizens  of  the 
United  States,  and  those  of  any  other  States 
Uiat  may  be  admitted  into  the  confederacv 
without  any  tax,  impost,  or  duty  therefor. 
But  tbe  court  refused  to  give  these  instructions 
or  either  of  them;  and  the  defendant  excepted. 
The  jury  found  a  verdict  for  the  plaintiff  for 
$8,731.^,  upon  which  judgment  was  entered. 
On  appeal,  the  judpnent  was  alPrmed  by  the 
Supreme  Court  of  the  State  (53  Mich.  598);  and 
the  case  is  brought  here  on  writ  of  error. 

Mr,  M.  J.  Smiley,  for  plaintiff  in  error: 

The  Statute  of  Michigan  under  which  the 
Manistee  River  Improvement  Company  was 
organized,  as  expoimded  by  the  Supreme  Court 
of  Michigan,  Is  unconstitutional  and  void,  be- 
ing opposed  to  the  Fourteenth  Amendment  of 
the  Constitution  of  the  United  States,  pitihib- 
iting  the  States  from  depriving  any  person  of 
their  property  without  due  process  of  law,  and 
denying  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

Benjamin  v.  ManUtee  Hit),  I,  Co.  43  Mich. 
628;  ManUtu  Riv.  L  Co.  v.  Sands,  58  Mich. 
693;  Const  Mich.  art.  18.  §  4;  Ang.  Water 
Courses,  §  536;  Moor  v.  Veagie.  32  Me.  856; 
Lorman  v.  Benson,  8  Mich.  18;  Morgan  Y.King, 
85  N.  Y.  454;  Thunder  Bay  Riv.  Boom  Co.  v. 
Speeehly,  31  Mich.  335;  La  Plaisanee  Bay  ff. 
Co.  ▼.  Monroe,  Walk.  Ch.  155;  Moore  v.  San- 
borne,  2  Mich.  520;  San  Mateo  County  v.Soui/iem 
Pat.  R  R.  Co.  13  Fed.  Rep.  722;  Bums  v. 
Multnomah  R.  R  Co.  15  Fed.  Rep.  177;  Santa 
Clara  County  v.  Southern  Pae.  R.  R.  Co.  18 
Fed.  Rep.  885;  Stuart  v.  Palmer,  74  N.  T.  183; 
fjovin  V.  Emigrant  I.Sitv.  Bank,  18  Blatchf.  1- 
27;  Ames  v.  JRw<  Huron  L.  D.  A  B.  Co.  11 
Mich.  139, 147;  Railroad  Tax  Cases,  13  Fed.  Rep. 
722. 

All  colls  must  be  reasonable. 

Munn  V.  Illinois,  94  U.  S.  118  (24:77);  Chi^ 
eago,  B.  eft  Q.  R.  v.  Iowa,  94  U.  S.  166  (24:94); 
Railroad  Commission  Cases,  116  U.  S.  831 
(29:644);  iVgp&v,  Brooklyn,  4N.Y.  431;  Tram- 
portation  (h.  v.  ParkerOurg,  107  U.  S.  699 
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27:587);  OuadUta  Packet  Co.  ▼.  Aiken,  121  U. 
.  449  (30:978);  Bhlers  v.  StoeekU,  37  Mich.  268; 
T7tomas  v.  Gain,  35  Mich.  164;  Davidson  v 
jVw  Orleans,  96  U.  S.  97  (24:616). 

Jffssrs.  Bamsdell  Sb  Benedict,  for  de- 
fendants in  error: 

The  Ordinance  of  1787  was  superseded  by 
the  Constitution  of  the  United  States  and  by 
the  several  Acts  of  Congress  admitting  tlie 
States. 

Bseanaba  Co.  ▼.  Chicago,  107  U.  8.  678 
(27:442);  Huse  ▼.  Olover,  15  Fed.  Rep.  293; 
Woodman  v.  KHhoum  Mfg.  Co.  1  Biss.  649. 

The  objection  to  the  Michigan  Statute  based 
on  the  Fifth  Amendment  to  the  Constitution 
of  the  United  States  may  also  be  summarily 
disposed  of  by  reference  to  adjudged  cases. 

KeUy  V.  Fitttburgh,  104  U.  S.  78  (26:658); 
Withers  v.  Buckley,  61  U.  S.  20  How.  84 
(16:816);  Davidson  ▼.  New  Orleans,  96  U.  S.  97 
(24:616). 

The  objection  to  the  Michigan  Statute,  based 
upon  the  Fourteenth  Amendment  to  the  Fed- 
eral Constitution,  is  alike  untenable. 

Manistee  Riv.  1.  Co.  v.  Bradlev,  Dyer,  D.  /L, 
affirmed,  on  motion  for  new  trial,  by  Gresham, 
C.  J.;  Huse  V.  Glover,  119  U.  S.  648  (30:487); 
Ouachita  Packet  Co.  v.  Aiken,  121  U.  S.  444 
(30:976). 

The  State  has  plenary  power  to  improve  the 
navigation  of  its  internal  rivers. 

Pillard  v.  Hagan,  44  U.  S.  8  How.  212 
(11:565);  Wit/tersY.  Buckley,  supra:  Wilson  y. 
Black  Bird  Creek  Marsh  Co.  26  U.  8. 2  Pet.  245 
a:412);  Oilman  v.  Philadelj^ia.  70  U.  S.  8 
WaU.  713  (18:  96);  PoundY.  Turck,  95 U.  S.  462 
(24:526);  MobiU  Co.y.  jrtm5a/f,102U.S.  691(26: 
238):  Escanaha  Co.y.  Chicago,  supra;  Benjamin 
Y.  Manistee  Riv.  I.  Co.  42  Mich.  628;  Nd$on  ▼. 
Oheboygan  S.  W.  Nav.  Co.  44  Mich.  10;  Man^ 
istee  Riv.  I.  Co.  v.  Lamport,  49  Mich.  442. 

These  decisions  are  in  full  humony  with 
those  of  other  States. 

Wisconsin  Riv.  1.  Co.  v.  Munson,  48  Wis. 
255;  SpoonerY.  MeConneU,  1  McLean,  852; 
Palmer  v.  Cuyahoga  County,  8  McLean,  226; 
Kellogg  Y.  Union  Co.  12  Conn.  7;  ITiames  Bank 
V.  Lovell,  18  Conn.  500;  Sinking  Fund  Comr». 
V.  Green  Riv.  Nav.  Co.  Ky.  Ct  App.  Oct.  22, 
1880,  11  Rep.  394;  McReynolds  v.  SmaUhouae, 
8  Bush,  447;  Carondelet  Canal  d  Nav.  Co.  - 
Parker,  29  La.  Ann.  430. 

The  States  have  power  to  authorize  munici- 
pal corporations  to  construct  wharves  upon  the 
navigable  streams  and  to  impose  tolls  or 
charges  upon  vessels  using  such  wharves. 

Packet  Co.  v.  Keokuk,  95  U.  S.  80  (24:377); 
Packet  Co.  V.  St.  Louis,  100  U.  S.  423  (25:688); 
Vicksburg  v.  Tolnn,  Id.  430  (25:090);  Packet  Co, 
V.  Cdtlettsburg,  105  U.  S.  559  (26:1169):  Tran^ 
portation  Co.  v.  Parkersburg,  107  U.  S.  Wl 
(27:584). 

•*Due  process  of  law"  means  * 'according  to 
the  due  course  of  the  law  of  the  land." 

State  V.  SimoThS,  2  Speers,  767;  Sears  v.  Got- 
trell,  5  Mich.  251;  HardY.  NeaHng,  44  Barb. 
472;  Weimer  v.  Bunbury,  80  Mich.  201;  Mttnn 
Y.  Illinois,  94  U.  8.  113  (24:77);  Peik  y.  Ghie^ 
go  AN.  W.  R.  Co.  94  U.  S.  164  (24:97). 

An  action  at  law  must  be  brought  to  recona 
the  tolls,  in  case  the  toll  payer  and  the  Im- 

Srovement  Company  do  not  agree.    Thereby 
e  has  notice  and  an  opportunity  to  be  heara. 
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HaooT  ▼.  BeOamation  DUt.  No,  108,  111  U. 
a  701  (28:569)  DatidBon  y.  Hew  Orleans,  96  U. 
8. 97, 104, 105(24:616, 620);  MeMillen  ▼.  AtuUr- 
mm,  95  U.  8.  87  (24:885). 

The  proceeding  to  impose  tollfl  Ib  not  taxa- 
tion.   The  tolls  are  not  taxes. 

Pnuktt  Co.  ▼.  OatleMmrg,  105  U.  8.  564 
(26:1171);  PauJcei  Co.  ▼.  Keokuk,  95  U.  S.  84 
(24:879);  CarorkdOet  CaruU  d  Nav.  Oo.  y.  Par- 
JUr,  29  Am.  Rep.  889. 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error,  the  def ^ndant  below, 
misai^n^hends  the  purport  of  the  provision 
Chat  no  State  shall  deprive  one  of  property 
without  due  process  of  law,  when  he  considers 
the  exaction  of  tolls  under  a  statute  for  the  use 
of  an  improved  waterway  as  a  deprivation  of 
property  within  its  meaning.  There  is  no  tak- 
ing of  property  from  him  by  such  exaction 
within  the  prohibition,  any  more  than  there  Is 
a  taking  of  property  from  a  traveler,  in  requhv 
inir  him  to  pay  for  his  lod^ngs  in  a  public  inn. 
There  is  in  such  a  transaction  only  an  exchange 
j^f^,  of  money  for  its  supposed  equivalent  The 
iZ9%\  i^yg  exacted  from  the  defendant  are  merely 
compenaation  for  benefits  conferred,  by  which 
the  floating  of  his  logs  down  the  stream  was 
facilitated.  ^ 

There  ia  no  analogy  between  the  imposition 
ni  taxes  and  the  levying  of  tolls  for  improve- 
ment of  highways;  and  any  attempt  to  justify 
or  condemn  proceedings  in  the  one  case,  by  ref- 
erence to  those  in  the  other,  must  be  mislead- 
hig.  Taxes  are  levied  for  itie  support  of  gov- 
ernment, and  their  amount  is  regulated  by  its 
Deceasities.  ToUs  are  Uie  compensation  for  the 
use  of  another's  property,  or  of  improvements 
made  t>y  him;  and  their  amount  is  determined 
by  the  cost  of  the  property,  or  of  the  improve- 
ments, and  considerations  of  the  return  which 
such  valaes  or  expenditures  should  yield.  The 
Legislature,  acting  upon  informntion  received, 
may  prescribe,  at  once,  the  tolls  to  be  charged; 
but,  ordinarily,  it  leaves  their  amount  to  be  fixed 
by  ofilcers  or  ooards  appointed  for  that  purpose, 
who  may  previously  inspect  the  works,  and  as- 
certain ihe  probable  amount  of  business  which 
will  be  transacted  by  means  of  them,  and  thus 
be  more  likely  to  adjust  wisely  the  rates  of  toll 
in  conformity  with  that  business.  This  sub- 
iect,  like  a  multitude  of  other  matters,  can  be 
better  regulated  by  them  than  by  the  Legisla- 
ture. In  the  administration  of  government, 
matters  of  detail  are  usually  placed  under  the 
direction  of  officials.  The  execution  of  ^neral 
directions  of  the  law  is  left,  in  a  great  degree, 
to  their  judraient  and  fidelity.  Any  other 
course  would  be  attended  with  infinite  embar- 
rassment. 

In  authorizing  the  Board  of  Control  to  fix 
rates  of  toll  for  the  floating  of  logs  and  timber 
over  the  improved  portions  of  the  Manistee 
River  certain  limits  are  prescribed  to  its  action; 
but  within  those  limits  the  matter  is  left  to  its 
judgment  No  notice  can  be  given  to  parties, 
who  may  have  occasion  to  use  the  stream,  to 
attend  before  Uie  board  and  present  their  views 
fipon  the  tolls  to  be  charged.  Such  parties  can- 
not be  known  in  advance.  The  occasion  for 
using  Uie  improved  stream  may  arise  at  any 
time  in  the  year;  perhaps  after  the  tolls  have 
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been  established.  The  whole  subject  is  one  of 
administrative  reguladon,  in  which  a  certain 
amount  of  discretu>nary  authority  is  necessarily 
confided  to  officers  entrusted  with  its  execution. 
Should  there  be  any  gross  iniustice  in  the  rate 
of  tolls  fixed,  it  woiud  not,  in  our  system  of 
government,  remain  lone  uncorrected. 

The  Manistee  River  is  wholly  within  the 
limits  of  Michigan.  The  State,  Uierefore,  can 
authorize  any  improvement  which  in  its  judg- 
ment will  enhance  its  value  as  a  means  of  trans- 
?>rtation  from  one  part  of  the  State  to  another, 
he  internal  commerce  of  a  State— that  is,  tiie 
commerce  which  is  wholly  confined  within  its 
limits — ^is  as  much  under  its  control  as  foreign 
or  interstate  commerce  is  under  the  control  of 
the  General  Qovemment;  and,  to  encourage  the 

Sowth  of  this  commerce  and  render  it  safe, 
e  States  may  provide  for  the  removal  of  ob- 
structions from  their  rivers  and  harbors,  and 
deepen  their  channels,  and  improve  them  in 
other  ways,  if ,  as  is  nid  in  MMle  Oounty  v. 
KimbaU,  the  fiee  navigation  of  those  waters,  as 
permitted  under  the  laws  of  the  United  States, 
is  not  impaired,  or  any  system  for  the  improve- 
ment of  their  navigation  provided  by  the  Gen- 
eral Government  u  not  defeated.  109  U.  S. 
691, 699  [26: 238].  And  tomeet  the  cost  of  such 
improvements,  the  States  may  levy  a  general 
tax  or  lay  a  toll  upon  all  who  use  the  rivers  and 
harbors  as  improved.  The  improvements  are, 
in  that  respect,  like  wharves  and  docks  con- 
structed to  facilitate  commerce  in  loading  and 
unloading  vessels.  Huee  v.  Olover,  119  U.  8. 
548,  548  [80:487].  Regulations  of  tolls  or 
charges  in  such  cases  are  mere  matters  of  ad- 
ministration, under  the  entire  control  of  the 
State. 

There  was  no  contract  in  the  fourth  article  of 
the  Ordinance  of  1787  respecting  the  freedom 
of  the  navigable  waters  of  the  tcorritory  north- 
west of  the  Ohio  River  emptying  into  the  St. 
Lawrence,  which  bound  the  people  of  the  ter- 
ritory, or  of  any  portion  of  it,  when  subse- 
auently  formed  into  a  State  and  admitted  into 
le  Umon. 

The  Ordinance  of  1787  was  pa^ed  a  year  and 
some  months  before  the  Constitution  of  the 
United  States  went  into  operation.  Its  framers, 
and  tbe  Congress  of  the  confederation  which 
passed  it,  evidently  considered  that  the  prin- 
ciples and  declaration  of  rights  and  privileges 
expressed  in  its  articles  would  always  be  of  bind- 
ing obligation  upon  the  people  of  the  territory. 
The  ordinance  in  terms  ordains  and  declares 
that  its  articles  "sh^  be  considered  as  articles 
of  compact  between  tbe  original  States  and  the 
people  and  States  in  the  said  territory,  and 
forever  remain  unalterable  unless  by  common 
consent"  And  for  many  years  after  the  adop- 
tion of  the  Constitution,  its  provisions  were 
treated  l^  various  Acts  of  Congress  as  in  force, 
except  as  modified  by  such  Acts.  In  some  of 
the  Acts  organidng  portions  of  the  territory 
under  separate  territorial  governments  it  is  de- 
clared that  the  rights  and  privileges  granted  by 
the  ordinance  are  secured  to  the  inhabitants  of 
those  Territories.  Yet,  from  the  very  condi- 
tions on  which  tbe  States  formed  out  of  that 
territory  were  admitted  into  the  Union,  the 
provisions  of  the  ordinance  became  inoperative 
except  as  adopted  by  them.  All  the  States  thus 
formed  were,  in  thelanguageof  the  resolutions 
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or  Acts  of  Congren,  ''admitted  into  the  Union 
on  an  equal  footing  with  the  original  States,  in 
all  reapeets  what$wr,"  Michigan,  on  her  ad- 
mission, became,  therefore,  enutled  to  and  pos> 
seseed  of  all  the  rights  of  sovereignty  and  do- 
minion which  belonged  to  the  onginal  States, 
and  could  at  any  time  afterwards  ezerdse  full 
control  over  its  navigable  waters  except  as  re- 
strfdned  by  the  Ck)n8titution  of  the  United 
States  and  laws  of  Confess  passed  in  pursuance 
thereof.  Permoliy,  Fir$l  Muninpality  ofN, 
0,  44  U.  S.  8  How.  589,  600  [11: 7891:  fWard 
V.  Hagan,  44  U.  6. 8  How.  212  [28: 5651;  Eacan- 
aJba  Co.  v.  ahieago,  107  U.  S.  678, 688,  [27:447]; 
Van  Broeklin  y.  Tenneaaee,  117  U.  8. 151, 169 
[29:8451;  BimY.  Qlat>er,  119  U.  6.  544,  546 
[80;  4881. 

But.  independently  of  these  considerations, 
there  is  nothing  in  the  language  of  the  fourth 
artide  of  the  ordinance  respecting  the  navi- 
gable waters  of  the  territory  emptying  into  the 
St  Lawrence  which,  if  binding  upon  tne  State, 
would  prevent  it  from  authorizinff  the  im- 
provements made  in  the  navi^tion  oi  the  Man- 
utee  River.  As  we  said  in  Bum  v.  Glover,  de- 
dded  at  the  last  term:  "The  provision  of  the 
clause,  that  the  navigable  streams  shaU  be  high- 
.  ways  without  any  tax,  impost,  or  duty,  has  ref- 
erence to  their  navigation  in  their  natural  state. 
It  did  not  contemplate  that  such  navigation 
might  not  be  improved  by  artificial  means,  by 
the  removal  of  obstructions,  or  by  the  making 
[297]  of  dams  for  deepening  the  waters,  or  by  turning 
into  the  rivers  waters  from  other  streams  to  in- 
crease their  depth.  For  outlays  caused  by  such 
works  the  State  may  exact  reasonable  tolls." 
119  U.  S.  648  [80: 4»B1.  And  again:  "By  the 
terms  tax,  impost,  ana  duty,  mentioned  in  the 
ordinance,  is  meant  a  charge  for  the  use  of  the 
government,  not  compensation  for  improve- 
mento."    Id.  549  [80: 490]. 

Wep&reeiee  no  error  in  the  record,  and  the 
judgment  of  the  Supreme  Court  of  Michigan 
must  he  affirmed;  and  it  ie  eo  ordered. 


Charlbb  F.  Ruoolbs,  Plff.  in'ffrr,. 


^J 


«. 


Makisteb  RrvBR  Improvembnt  Go. 

[No.  41.] 

Ih  srbor  to  the  Supreme  Court  of  the  State 
of  Michigan. 

The  same  questions  are  presented  as  in  Sande 
▼.  Manistee  Hiver  Improvement  Co.;  and, in  con- 
formity with  the  decision  there  rendered,  the 
Judgment  herein  is  affirmed. 
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GEORGB  VTILKINSON,  Treas.,  bt  al., 
Plfff.  in  Err., 

V, 

STATE  OF  ^raJBRASKA. 

(See  8.  a  Reporter's  ed.  28(^-288.) 

Appeal  from  order  remanding  tuU  to  etate 

court. 

Since  the  Act  of  March  8, 1887,  ohap.  878.  Zi  Stat, 
at  L.  662.  no  appeal  or  writ  of  error  lies  to  this  court 
under  the  Act  of  March  8, 187S,  from  an  order  of  the 
circuit  court  remanding  a  suit  which  has  beenie- 
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moved  from  a  state  court,  whether  the  suit  was  bew 
gun  and  the  removal  had  before  or  after  the  Act 
of  1887. 

[No.  1082.] 
Bubmitted  Not.  1, 1887.    Bedded  Not.  U,  1887. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

On  motion  to  dismiss.     Chanted. 

Mr.  J.  M*  Woolwortlu  for  defendant  in 
error: 

Until  the  passage  of  the  Act  of  March  8. 
1887,  this  court  had  Jurisdiction  of  a  writ  of 
error  to  a  circuit  court  which  remanded  a  cause 
to  the  state  court  from  which  it  had  been  re- 
moved. The  last  clause  of  section  five  of  the 
Act  of  March  8, 1875,  18  Stat  at  L.,  472,  gave 
this  jurisdiction.    The  provision  is  as  follows: 

"  But  the  order  of  said  circuit  court,  dis- 
missing or  remanding  said  cause  to  a  state  court, 
shall  l£  reviewable  by  the  supreme  court  od 
writ  of  error  or  appeal,  as  the  case  may  be." 

But  this  provision  was  repealed  bythe  last 
clause  of  section  two  of  the  Act  of  1^.  That 
provision  is  as  follows: 

"  Whenever  any  cause  shall  be  removed  from 
any  state  court  into  any  Circuit  Court  of  the 
United  States,  and  the  circuit  court  shaU  de- 
dde  that  the  cause  was  improperly  removed 
and  order  the  same  to  be  remanded  to  tho 
state  court  from  whence  it  came,  such  remand 
shall  immediatel  V  be  carried  into  execution,  and 
no  appeal  or  writ  of  error  from  the  decision  of 
the  circuit  court  so  remanding  such  cause  shall 
be  allowed," 

This  clause  devests  this  court  of  the  lurisdio- 
tion  conferred  upon  it  by  the  Act  of  1875. 

All  cases  fall  with  the  repeal  of  a  statute  con* 
ferring  jurisdiction  over  them. 

South  Carolina  ▼.  OcuUard,  101  U.  S.  488» 
488(25:987,  989);  BaUimore  d  P.  R  B.  Cd.  y. 
Grant,  98  U.  S.  898  (25:281). 

Section  6,  in  terms,  repeals  the  provision  of 
the  Act  of  1875,  which  had  conferred  that  jo- 
risdiction.  But  to  the  repealing  clause  is 
added  a  proviso  that  the  Act  of  1887  "shall  not 
affect  jurisdiction  over  or  disposition  of  any 
suit  removed"  [before  its  passage.  This  pro- 
viso, however,  is  subject  to  an  exception;  it 
does  not  operate  upon  other  express  provisions 
of  the  Act  As  the  last  clause  of  section  2  i» 
express,  its  operation  is  not  qualified  by  the 
terms  of  the  proviso,  and  the  repeal  is  effective 
as  regards  this  case  as  well  as  any  removed  al- 
ter the  passage  of  the  repealing  statute. 

This  proviso  does  not  apply  to  cases  like  this,, 
where  all  that  had  been  done  in  the  state  court 
was  the  filing  the  petition  and  bond  for  re- 
moval. 

Gordon  v.  Longett,  41 U.  S.  16  Pet  97  (10:900); 
Kanouee  v.  Martin,  56  U.  S.  15  How.  19S 
(14:660);  Home  L.  Ini,  Co.  v.  Bunn,  86  U.  8. 
19  Wall.  214  (22:68);  Virginia  v.  Bivee,  100  U. 
S.  818  (25:667);  New  Orleans,  M.  A  T.  IL  R. 
Co.  V.  Mississippi,  102  U.  S.  135  (26:9%75:a/to-. 
more  d  0.  B,  B.  Co.  v.  Koonte,  104  U.  8.  5 
26:648);  National  Steamship  Co.  ▼.  Tuoman^ 
06  U.  S.  118  (27:87). 

Messrs.  A.  J.  Poppleton  and  J.  BI«  THutb* 
ton,  for  plaintiffs  m  error: 

It  coula  not  have  been  the  intention  of  Con- 
gress to  deny  the  writ  of  error  in  any  case  of 
removal  unaer  the  Act  of  1887,  in  which  the 
cause  is  remanded  by  the  circuit  court,  but  the 
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dame  reUed  upon  af  aocompllahing  that  por- 
pote  has  sole  reference  to  removals  for  preju- 
oioe  and  local  hifluence.  If  this  view  of  the 
statute  is  correct,  section  6  saves  and  preserves 
the  light  to  remove  in  any  suit  removed  from 
the  court  of  any  State  before  the  passage  of 
the  Act  of  March  8, 1887. 

On  the  filing  of  a  proper  petition  and  bond 
In  a  suit  whidi  is  removable,  a  state  court  is 
devested  of  jurisdiction  and  the  cause  is  re- 
moved. 

Kem  ▼.  miidekop&r,  108  U.  6.  485  (26:854); 
BoUinwred  O,  R,  R,  Co,  v.  Koontz,  104  U.  S. 
5  (26:(M8);  National  JBUamihip  Oo,  v.  Tugman^ 
106  U.  a  118  (27:87). 

Mr,  Chi^Jv$tie»  Walte  delivered  the  opln- 
t871     ion  of  the  court: 

This  is  a  writ  of  error  for  the  review  of  an 
order  of  the  circuit  court  remandioff  a  suit 
which  had  been  removed  from  the  Supreme 
C^urt  of  the  State  of  Nebraska.  The  suit  was 
for  a  *mandamu$  to  compel  Wilkinson,  the 
Treasurer  of  Dakota  County,  to  apply  certain 
moneys  In  his  hands,  collected  for  tnat  pur- 
pose, to  the  payment  of  past  due  coupons  de- 
tailed from  bonds  issued  by  the  county.  It  was 
begun  February  14, 1887.  The  defendants  an> 
swered  March  1, 1 887,  denying  the  validity  of  the 
bonds,  and  at  the  same  time  they  presented  their 
petition  for  the  removal  of  the  suit  to  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Nebra^a,  on  the  ground  that  the  relator 
was  a  citizen  of  Ohio  and  they  were  citizens  of 
Nebraska.  The  state  court  directed  the  re- 
moval April  6, 1887,  and  a  copy  of  the  recoid 
was  entered  in  the  circuit  court  on  the  19th  of 
the  same  month.  On  the  27th  of  Mav  the  rela- 
Ux  moved  to  remand  the  suit "  on  the  ffroimd 
that  the  circuit  court  was  without  juriMiction 
to  review  the  said  cause,  and  to  hear  and  deter- 
mine the  same."  This  motion  was  granted  the 
same  day,  and  thereupon  the  present  writ  of 
OTor  was  sued  out  by  the  defendants,  whidi 
the  relator  now  moves  to  dismiss  for  want  of 
jurisdiction. 

We  have  already  decided  at  the  present  term. 
In  Morej/  v.  Loekhart,  123  U.  S.  66  [ante,  681,  that 
since  the  Act  of  March  8,  1887,  chap.  878,  24 
Stat,  at  L.  552,  no  appeal  or  writ  of  error  lies 
to  tliis  court  under  the  lastparagraph  of  section 
5  of  the  Act  of  March  8, 1875,  nt>m  an  order  of 
the  circuit  court  remanding  a  suit  which  had 
been  removed  from  a  state  court  That,  how- 
ever was  a  case  in  which  the  suit  was  begun  and 
the  removal  had  after  the  Act  of  1887  went  into 
effect.  Here  the  suit  was  begun  and  a  petition 
for  removal  filed  in  the  state  court  before  the 
Act,  and  this  it  is  contended  saves  to  these  par- 
ties their  right  to  a  writ  of  error  under  the  Act 
of  1875,  because  of  a  proviso  in  section  6  of 
that  of  1887,  in  these  words:  "Provided  that 
this  Act  shall  not  affect  the  Jurisdiction  over 
or  disiK)eit]on  of  any  suit  removed  from  the 
court  of  any  State,  or  suit  commenced  in  any 
court  of  the  United  States,  before  the  passage 
[2881  hoeof,  except  as  otherwise  expressly  provided 
in  this  Act." 

This,  in  our  opinion,  relates  only  to  the  ju- 
risdiction of  the  circuit  court  and  the  disposi- 
tion of  the  foit  on  its  merits;  and  has  no  refer- 
ence to  the  Jurisdiction  of  this  court  under  the 
Act  of  1876  for  the  review  by  appeal  or  writ  of 
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error  of  an  order  of  the  circuit  court  remand- 
ing the  cause.  That  was ' '  expressly  provided'^ 
for  in  the  last  paragraph  of  section  2  of  the 
Act  of  1887,  in  which  it  was  enacted  that 
"  Whenever  any  cause  shall  be  removed  from 
any  state  court  into  anv  Circuit  Court  of  the 
United  States,  and  the  circuit  court  shall  decide 
that  the  cause  was  improperly  removed,  and 
order  the  same  to  be  remanded  to  the  state  court 
from  whence  it  came,  such  remand  shall  be 
immediately  carried  into  execution,  and  no  ap- 
peal or  writ  of  error  from  the  decision  of  the 
circuit  court  so  remanding  such  cause  shall  be 
allowed."  This  provision,  when  taken  in  con- 
nection with  the  repeal  by  section  6  of  the  last 
paragraph  of  section  5  of  the  Act  of  1875, 
shows  unmistakably  an  intention  on  the  part 
of  Congress  to  take  awav  all  appeals  and  writs 
of  error  to  this  court  nom  orders  thereafter 
made  by  circuit  courts  remanding  suits  which 
had  been  removed  from  a  state  court,  and  this» 
whether  the  suit  was  b^gun  and  the  removal 
had  bef  >rc  or  after  the  Act  of  1887. 
The  iMtion  to  dinnim  i$  granted. 


GUAit  ANTEE  INSURANCE,  TRUST  AND 
SAFE  DEPOSIT  COMPANY,  Admr.  of 
Cbablbb  William  Siemkns,  bt  al.,  Appte,* 

9, 

WILLIAM  SELLERS  bt  au 

(See  8.  0.  Beporter^  ed.  **  SUmem  v,  iSettors,**  27S- 

8B6w) 

American  patent  issued  (tfter  English  patent^ 
new  impravenients^Aet  qf  18S9, 

L  Where  an  American  patent  is  for  the  same  In- 
TentiOD  as  that  for  which  an  Bn^Ush  patent  had 
been  issued,  the  term  of  the  American  patent  is 
limited  to  run  from  the  date,  or  sealinff,  which  is 
equivalent  to  the  publication,  of  the  Kiallsh  pa- 
tent; and  not  from  its  own  date. 

2.  A  patent  cannot  be  exempted  from  the  opera- 
tion of  the  law  on  that  subject  by  adding  some 
new  improvements  to  the  invention. 

8.  The  condition  imposed  by  the  Act  of  1889.  that 
the  term  of  a  patent  for  an  Invention  which  has 
been  patented  in  a  foreign  country  shall  commence 
to  run  from  the  time  of  publication  of  the  foreigrn 
patent,  was  not  repealed  or  abroffated  by  the  Act 
of  1861. 

[No.  6.] 
Argued  Oct,  17, 1887.    Decided  No9.  U,  1887, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania.   Affirmed, 

The  facts  are  stated  by  the  court. 

Mr,  Charles  S.  whitmaii»  for  appel- 
lants: 

A  United  States  patent  is  prima  facie  evi- 
dence that  in  the  specification  there  is  con- 
tained a  full  and  proper  description. 

Poppenhusen  v.  N,  T.  Outta  Percha  Comb 
Co,  2  Fish.  Pat.  Cas.  62. 

When  a  prior  foreign  patent  Is  relied  upon 
to  defeat  a  patent,  the  description  and  draw- 
ings therein  must  contain  and  exhibit  a  sub- 
stantial representation  of  the  patented  improve- 
ment. 

Curt.  Pat  4th  ed.  §§  99,  868  a,  878  b:  Bey- 
mour  v.  Osborne,  78  U.  S.  11  Wall.  616  (20:88); 
mUs  v.Bvans,  6  L.  T.  N.  S.  90;  Betts  ▼.  Men 
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eiea,  4  Best  &  S.  Q.  B.  999;. OAn  y.  United 
SiaUi  a  a.  98  U.  S.  866  (28:907);  CkUm  v. 
.B*w»,  15  Off.  (Jaz.  697;  Barwood  v.  JfiZt 
J2»Mr  TF.  iQJ;.  Co,  3  Fish.  Pat.  Cas.  626. 

Novelty  can  only  be  negatived  by  proof 
which  puts  the  fact  beyond  a  reasonable  doubt. 

Ck>mn  V.  Ogden,  85  U.  8.  18  Wall.  120 
<21:^1);  Parham  v.  American  B.  0.  <fc.  5.  M. 
Co.  4  iHsh.  Pat.  Cas.  482;  Siiriey  v.  Sanderson, 
8  Fed.  Rep.  908;  G^wn  v.  French,  11  Fed. 
llep.  591;  Wood  v.  Cleveland  R  Il.Oo.4  Fish. 
Pat.  Cas.  560;  ^atoM  v.  AntUdd,  2  Ban.  & 
Aid.  10;  Begndl  v.  Harvey,  5  Ban.  &  Ard.  636. 

When  an  extended  term  is  granted  in  appar- 
•cnt  conformity  to  tiie  Act  of  Congress,  the  de- 
cision of  the  officer  granting  the  extension  has 
the  attribute  of  a  tinal  judgment. 

It  canuot  be  shown  that  the  commissioner 
exceeded  or  irregularly  exercised  his  authority, 
except  by  matter  apparent  on  the  face  of  the 
patent. 

Clum  y.  Brewer,  2  Curt.  606;  Broofa  v.  Bick- 
neU,  8  McLean,  250;  Colt  v.  Young,  2  Blatchf . 
471;  Goodyear  v.  Providence  Rubber  Co,  2  Fish. 
Pat  Cas.  499;  and  on  appeal.  76  U.  8.  9  Wall. 
788  (19:566);  Jordan  v.  Dolmn,  4  Fish.  Pat, 
Cas.  282;  Gear  v.  Oronenor,  6  Fish.  Pat.  Cas. 
314;  Cromton  v.  Belknap  Miile,  8  Fish.  Pat 
C!as.  586;  JSureka  Co,  v.  Bailey  Co,  78  U.  8. 11 
Wall.  488  (20:209);  Mowry  v.  Wliitney,  5  Fish. 
Fat  Pat  Cas.  490;  and  on  appeal,  81  U.  S.  14 
WalL  620  (20:860) ;  Tilghman  v.  Mitchdl,  4 
Fish.  Pat  Cas.  615;  Coming  v.  Burden,  56  U. 
S.  16  How.  271  (14:691);  Wildtr  v.  MeCormick, 
H  Blatchf.  84;  Alden  v.  Deio^,  1  Story,  841; 
Hotcfikies  v.  Greenwood,  4  McLean.  456;  8,  0, 
•on  appeal,  52  U.  6.  11  How.  248  (18:683). 

The  description  may  be  partly  In  writj  -  jand 
fHirtly  in  drawing. 

Earle  v.  Sawyer,  4  Mason,  1;  Qwifl  v.  TPWf- 
^n,  8  Fish.  Pat  Cas.  343;  Brooks  v.  BickneU, 
■8  McLean,  250,  261;  Washburn  v.  Gould,  3 
Story,  122,  138;  Hogg  v  Emerson,  62  U.  S.  11 
How.  587(13:824),  47  U.  8. 6  IIow.  437(12:505); 
KitUe  V.  Merriam,  2  Curt.  475;  Emerson  v. 
Jlogg,  2  Blatchf.  1;  Heinrieh  v.  Luther,  6  Mc- 
Lean, 848;  Webster  Loom  Co,  v.  Biggins,  105 
U.  S.  580  (20:1177). 

There  are  two  sources  to  which  we  arc  en- 
titled to  resort  in  construine  the  claims, — first, 
the  state  of  the  art  to  wliich  the  invention 
relates  prior  to  the  invention  of  the  patentees 
{BlaisdeU  v.  IStfts,  15  Off.  Gaz.  881;  Pitts  v. 
Wemple,  2  Fish.  Pat  Cas.  10;  Burden  v.  Com- 
4ng,  Id.  477;  Rubber  C,  H,  T,  Co,  v.  WeUino,  97 
U.  8.  7  (24:985);  Carlton  v.  Bokee,  84  U.  8. 
17  WalL  468  (21:517);  Washing  Machine  Co, 
T.  Tool  Go,  87  U.  8.  20  AVaU.  842  (22:303); 
Duff  v.  Sterling  Pump  Co.  107  U.  8.  636 
<27:617);  second,  the  description  in  writing  and 
in  drawing  contained  in  the  specification. 

Construction  of  the  Act  of  1861. 

Weston  V.  Wftite,  18  Blatchf.  364;  Goff  v. 
^  Stafford,  14  Off.  Gaz.  748;  DeFkrei  v.  Bay- 
nolds,  17  Off.  Gaz.  503. 

Messrs,  S.  9.  HoUing^sworth  and  Joseph 
C  Fraley*  for  appellees: 

The  term  of  the  reissue  No.  8265  was  limited 
to  seventeen  years  from  July  19, 1861,  the  date 
or  publication  of  complainants'  prior  BritiE^ 
patent. 

The  subje  t  matter  of  the  reissue  No.  8266 
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was  patented  in  complainants'  British  patent 
No.  167,  publisi  ed  and  dated  July  19,  lb61. 

The  reissued  i)atent  sued  upon,  the  original 
of  which  was  granted  March  1, 1864,  expired 
on  July  20,  18%. 

Act  July  4, 1886,  6  Stat,  at  L.  117;  Act 
March '8,  1839,  6  Stat  at  L.  858;  Act  March  8, 
1861.  12  Stat  at  L.  246;  DeFlarm  ▼.  Remolds, 
17  Blatchf.  446, 446;  N<Uhan  t.  New  fork  B. 
R  R  Oo.^  Fed.  R^^.  226. 

Mr.  Justiee  Bradley  delivered  the  oirfnios 
of  the  coon: 

This  is  a  suit  on  a  patent  granted  to  the  ap- 
pellants, Charles  W.  and  Frederick  8iemeiis» 
of  Great  Britain,  on  the  12th  day  of  Januair.     I 
1869,  being  a  reissue  (rf  a  patent  originally 
mnted  to  the  appellants  on  the  1st  day  of 
March,  1864.    llns  patent  was  for  an  im- 
proved regenerator  furnace,  so  called,  intended 
to  be  used  where  a  high  degree  of  heat  is  re- 
quired. By  the  arrangements  of  this  invention, 
the    products   of  combustion,  after  passing 
through  the  furnace,  and  before  entering  the 
chimney,  are  utilized  in  heating  what  are  called 
the  regenerators,  consisting  of  bricks,  or  olher 
refractory  materials,  loosefy  piled  up  in  two 
pair  of  separate  chambers  through  which,  al^ 
temately,  after  being  thus  heated,  the  air  and 
gases  are  made  to  pass  on  their  way  to  the  fur- 
nace, and  thus  become  raised  to  an  intense  de- 
gree of  heat  before  entering  it    Whilst  one 
pair  of  regenerators  are  bong  thus  heated 
by  the  outgoing  products  of  combustion  or 
flame,  the  other  pair  are  giving  out  their  heat 
to  the  air  and  ^ases  which  are  passing  into 
the  furnace;  and  then,  by  a  reversal  of  dam- 
pers, the  current  is  changed,  and  the  air  and 
gases  are  made  to  pass  through  the  newly 
heated  regeneraton,  and  the  proaucts  of  com- 
bustion, or  flame,  through  those  that  have  be- 
come partially  cooled;  and  so  on  alternately. 

The  apparatus  has  various  incidental  appli- 
ances necessary  to  its  successful  operation. 
Thus,  as  the  regenerator  chambers  are  placed 
underneath  the  f umace,  spaces  are  formed  be- 
tween them  and  the  furnace  bottom,  for  the 
purpose  of  admitting  a  circulation  of  air  to 
cool  the  parts  and  prevent  their  being  destroyed 
by  the  intense  heat.  Another  arrangement  in 
that  of  a  separate  and  distinct  furnace  of  pecu- 
1120*  form,  for  the  consumption  of  the  raw  fuel, 
so  constructed  and  operated  that  the  gases 

Produced  thereby  are  carried  over  by  aaufiable 
ue  to  one  of  the  heated  r^ienerators,  whilst 
atmospheric  air  is  admitted  into  the  other  re- 
generator of  the  same  pair.  The  air  and  gases 
are  thus  kept  separate  until  about  to  enter  the 
furnace  by  separate  flues,  when  they  meet  and 
commingle  and  produce  a  rapid  oombuatioa 
and  a  most  intense  heat 

This  is  the  general  nature  of  the  invention, 
and  this  explanation  will  be  sufficient  for  un- 
derstanding the  claims  of  the  patent,  which  are 
foiu-  in  number,  and  are  as  follows,  to  vrit: 

**  We  claim,  in  combination  with  a  furnace. 
A,  and  its  chimney  or  smoke  diBcharge  flue  P, 
a  system  or  series  of  air  and  gas  regeneraton 
B^  B'  B*  B*,  constructed  substantially  as  spe- 
cified, and  having  conduits  and  dampers  ar- 
rang^  so  that  air  and  gas  may  be  led  mto  and 
through  such  regen^^^tors  and  furnace  and  out 
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of  tlie  6hliiiiupr»  in  manner  and  to  aa  to  be  ope- 
rttied  aa  and  for  the  purpose  or  purposes  here- 
inbefore descaibed. 

*' We  also  claim  the  arrangement  and  com- 
bination of  the  air  space  or  open  chamber  C 
with  the  furnace  and  its  sjrstem  of  regenerators, 
arranged  and  applied  together  substantiaUy  in 
manner  and  so  as  to  operate  as  described.  TThe 
«ir  space  hare  referred  to  is  that  by  which  the 
heartn  of  the  furnace  and  other  parts  are 
cooled  and  prerented  &om  destruction  by  the 
intense  heat  J 

**  We  also  claim  the  arrangement  and  com- 
bination of  the  air  chamber  or  space  D,  or  the 
aame  and  the  space  £»  with  the  furnace,  re- 
jflOttalOEB,  oooauits,  and  damper  chests  ap- 
plied thereto,  the  whole  bdng  substantially  as 
^)edfled«  [The  air  chamber  D  admits  the  at- 
mos^ieric  air  to  the  regenerator.] 

"We  also  claim  the  combination  of  a  furnace 
with  one  or  more  regenerators  or  means  of  re- 
oeiying  its  waste  smoke  and  gaseous  products, 
and  intercepting  or  receiving  heat  therefrom, 
and  alao  with  means  or  devices  by  which  all  or 
a  portion  of  the  heat  so  intercepted  or  received 
may  be  absorbed  by  the  influent  air  or  gas  dur- 
ing ita  passage  into  or  to  such  furnace,  for  the 
purpose  of  improving  or  promoting  combustion 
therein.'' 

The  defendants  do  not  deny  that  the  appel- 
lants were  the  authors  of  the  very  ingenious  in- 
vention daimed  by  the  patent;  and  they  do  not 
seriously  denv  that  they  use  it  The  pnndpal 
defoiae  whipb  they  set  up  is  that  the  appellants 
took  out  an  English  patent  for  the  same  inven- 
tion, dated  January  22,  1861,  and  scaled  July 
19, 1861 ;  and  that,  by  force  of  the  Acts  of  1889 
and  1861,  the  American  patent  expired  at  the 
end  of  seventeen  years  from  the  scaling  of  the 
l^oiriiah  patent,  namely,  on  the  19th  day  of  July, 
1879;  and  they  denv  (hat  they  used  the  said  in- 
rttci  ^^'^^i'^^  before  the  last  mentioned  date,  fmd  no 
i*«»*J     evidence  is  given  that  they  did  do  so.         -^ 

The  questions  to  be  dedded,  theref:  e,  are 
whether  the  English  patent  (which  wat.  given 
in  evidence)  was  for  the  same  invention  an  the 
American  patent;  and,  if  so.  whether  the  latter 
Is  Umited  to  expire  at  the  end  of  seveateen  years 
from  the  sealing  of  the  former.  We  think  that 
r«A^.  both  of  these  questions  must  be  answered  in 
1*^1    the  affirmative. 

Aa  to  the  flnt  question,  we  have  carefully 
compared  the  two  patents,  the  Endish  and 
American,  and  can  see  no  essential  difference 
between  them.  They  describe  the  same  fur- 
nace in  all  essential  particulars.  The  English 
specification  is  more  detailed,  and  the  drawings 
are  more  minute  and  full;  but  the  same  thing 
is  described  in  both.  There  is  only  one  claim 
in  the  English  patent,  it  is  true.  But  that  claim, 
under  the  Enilish  patent  system,  entitl^  the 

Etentees  to  their  entire  invention,  and  is  at 
mi  as  broad  and  comprehensive  as  all  four 
claims  in  the  American  patent  It  is  in  these 
terms: 

"Having  now  described  the  nature  of  our  in- 
vention and  the  best  modes  we  are  acquainted 
with  of  performing  the  same,  we  wish  It  to  be 
Qoderstood  that  we  do  not  confine  ourselves  to 
the  precise  details  shown  on  the  accompanying 
drawings;  but  we  claim  as  our  invention  the 
various  arrangements  of  regenerative  furnaces 
worked  by  the  gases  resultmg  from  an  imper- 


feet  combustion  of  solid  fuel  in  separate  places, 
as  hereinbefore  set  forth." 

It  is  contended  by  the  counsel  of  the  com- 
plainants, that  the  American  patent  contains 
improvements  which  are  not  exhibited  in  the 
English  patent.  But  if  this  were  so,  it  would  not 
help  the  complainants.  The  principal  inven- 
tion is  in  both;  and  if  the  American  patent  con- 
tains additional  improvements,  this  lact  cannot 
save  the  patent  from  the  operation  of  the  law 
which  is  invoked,  if  it  is  subject  to  that  law  at 
all.  A  patent  cannot  be  exempted  from  the 
operation  of  the  law  by  adding  some  new  im- 
provements to  the  invention ;  and  cannot  be  con- 
strued as  running  partlv  from  one  date  and 
partlv  from  another.  This  would  be  product- 
ive of  endless  confusion. 

We  have,  then,  to  examine  the  question 
whether  the  term  of  the  American  patent  was 
limited  to  run  from  its  own  date,  or  from  the 
date  (or  sealing— which  is  equivalent  to  the 
publication)  of  the  English  patent.  The  reis- 
sued patent  sued  on  is  dated  January  12, 1809, 
but  the  original  patent,  which  is  the  one  to  be 
looked  at,  was  dated  March  1,  1864.  It  was 
issued,  therefore,  before  the  Act  of  1870,  by 
which  the  patent  laws  were  revised,  and  whilst 
the  Acts  of  1836, 1889  and  1861  were  in  force. 
The  Act  of  1836.  as  wdl  as  previous  Acts,  made 
the  term  of  a  patent  fourteen  years;  but  it  au- 
thorized an  extension  uf  the  term  for  seven 
years  longer,  if  it  should  appear  that  the  pa- 
tentee, wittiout  neglect  or  fault  on  his  part,  failed 
to  obtain  a  reasonable  remuneration  for  his  in- 
vention. By  the  same  Act  (section  7),  If  an  in- 
vention for  which  a  patent  was  sought,  had  been 
patented  in  a  foHign  country,  before  the  appli- 
cation for  a  patent  here,  it  was  a  bar  to  obtain- 
ing a  patent  in  this  country,  unless  (section  8) 
such  foreign  letters  patent" had  been  taken  out 
by  the  applicant  himself  within  six  months  pre- 
vious to  the  filing  of  his  specification  and  draw- 
ings. The  Act  of  1889  (section  6)  removed  the 
limitation  of  six  months,  and  allowed  a  patent 
to  be  taken  out  here  at  any  time  after  the  in- 
ventor had  taken  out  a  patent  for  the  satne  in- 
vention in  aforeiirn  country,  provided  it  sbDuId 
not  have  been  introduced  into  public  and  com- 
mon use  in  the  United  States  prior  to  (lie  ap- 
plication for  a  patent  here;  **  And  provided  also, 
that  in  all  cases  every  such  patent  shall  be  lim- 
ited to  the  term  of  fourteen  years  from  the  date 
or  publication  of  such  foreign  letters  patent" . 

The  Act  of  1861  introdu^  several  changes 
in  the  administration  of  the  Patent  OflSce,  and 
gave  a  right  to  patents  for  desi^s.  The  last 
section  (section  16)  declared  as  Allows:  to  wit, 
'^that  all  patents  hereafter  granted  shall  remain 
in  force  for  the  term  of  seventeen  years  from 
the  date  of  issue;  and  all  extension  of  such  pa- 
tents is  hereby  prohibited." 

The  Act  of  1870,  which  was  a  revision  of  all 
previous  laws  relaUng  to  patents,  continued  the 
period  of  seventeen  years  as  the  term  of  a  pa- 
tent, and  in  case  a  foreign  patent  had  been  pre- 
viously issued,  declared  that  the  American  pa 
tent  should  expire  at  the  same  time  with  the 
fordgn  patent,  or,  if  more  tlian  one,  at  the  same 
time  with  the  one  havuig  the  shortest  term; 
but,  in  no  case,  for  a  longer  term  than  seven- 
teen years.  This  provision  iff  'nihstantially  car- 
ried forward  hito  the  Revise  \  Sf.^tutea.  Sea 
4887. 
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The  appellants  contend  that  the  Act  of  1861 
lepeEkled  that  portion  of  the  Act  of  1839  which 
declared  that  a  patent  should  bo  limited  to  the 
term  of  fourteen  years  from  the  date  or  publi- 
cation of  prior  foreign  letters  patent  for  the 
same  invention.  So  for  as  the  period  of  four- 
teen years  is  concerned,  this  is,  undoubtedly, 
true.*^  Prior  to  1861  all  patents,  as  wo  have 
seen,  were  granted  for  the  term  of  fourteen 
years,  with  a  right,  under  certain  circumstances, 
to  an  extension  for  seven  years  longer.  This 
right  of  extension  was  attended  with  manjr  in- 
conveniences and  much  expense  to  meritorious 
patentees,  taid  Congress,  by  the  Act  of  lti61, 
cut  it  off,  and  made  the  term  of  all  patents  sev- 
enteen years — a  compromise  between  fourteen 
and  twenty-one  years.  The  Act  had  nothing 
to  do  with  the  question  of  foreign  patents,  but 
only  with  the  term  for  which  patents  should 
ordinarilv  run;  and  the  period  of  seventeen 
years,  without  any  privilege  of  extension,  was 
adopted  in  lieu  of  fourteen  years  vnth  a  provi- 
sional right  of  extension.  That  was  the  sole 
point  b^ore  the  legislative  mind.  Seventeen 
years  limit  was  substituted  for  fourteen  years. 
That  was  all  that  was  intended  or  thought  of. 
We  are  of  opinion,  therefore,  that  the  condition 
imposed  by  the  Act  of  1839,  that  the  term  of  a 
patent  for  an  invention  which  has  been  pa- 
tented in  a  foreign  country  shaL  commence  to 
run  from  the  time  of  publication  of  the  foreign 
patent,  was  not  repealed  or  abrogated  by  the 
Act  of  1861.  If  it  was,  it  follows  that  there 
was  a  period  of  nine  years,  from  1861  to  1870, 
in  which  our  patent  system  presented  the  anom- 
aly of  allowing  patents  to  be  taken  out  in  this 
country  at  any  length  of  time  after  the  inven- 
tion had  been  patented  abroad,  and  without  be- 
ing subject  to  any  condition,  limitation,  or  re- 
Btnction.  This  can  hai^y  be  supposed  to  have 
been  the  intention  of  Congress. 

No  doubt,  the  words  of  a  law  are  generally 
to  have  a  controlling  effect  upon  its  construc- 
tion; but  the  interpretation  of  those  words  is 
often  to  be  sought  from  the  surrounding  cir- 
cumstances and  preceding  history.  From  the 
history  of  the  law  in  this  case,  as  exhibited  in 
previous  enactments,  and  from  the  evident  ob- 
ject and  purpose  of  secUon  16  of  the  Act  of 
1861,  we  are  satisfied  .Lat  the  words  there  used 
to  define  and  limit  the  term  during  which  pa- 
tents thereafter  granted  should  remain  in  force, 
nairiely,  * 'seventeen  years  from  the  date  of  is- 
sue," were  only  intended  to  change  the  length 
of  the  term,  and  not  the  point  of  its  commence- 
ment The  latter  continued  as  before,  at  *'the 
date  of  issue,"  as  defined  by  previous  laws — 
referring  either  to  the  issue  of  the  American 
patent  itself,  when  no  foreign  patent  had  been 
previously  obtained,  or  to  that  of  the  latter 
when  such  a  patent  had  been  obtained.  This 
view  of  the  construction  and  meaning  of  the 
Act  of  1861  was  fully  explained  and  enforced 
by  Mr,  Justice  Blatchford  in  the  case  of  De 
FtoTM  y.  Raynolda,  17  Blatchf .  436;  8,  0. 8  Fed. 
Rep.  484. 

the  decree  of  the  Circuit  Court  ie  qfflrmed. 
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JANE  G.  HITZ,  AppL, 

V. 

JOHN  STORY  JBNK8  wr  al.,  Exra  of 
William  P.  Jbnks. 

(See  8.  C.  Reporter's  ed.  297-807.) 

Deed  qf  married  woman  to  secure  husbanePs  debt 
— wtf^s  adtnowledffment^  ishen  cannot  be  con- 
tradictedr— receiver. 

L  By  a  deed  voluntarily  executed  and  duly  ao- 
knowledged  by  a  husband  and  his  wif&  the  entire 
title  of  both  to  land  in  the  District  of  Columbia  may 
be  conveyed,  to  secure  the  payment  of  his  debC, 
notwithstandlqc  tnat  the  Act  of  Conirreas  of  1889 
exempted  her  ^perty  from  liability  for  his  debts. 

2.  Under  the  Revised  Statutes  of  the  District  of 
Columbia,  wh(»*e  a  deed  has  been  executed  by  a 
married  womab  of  f  uU  age  and  sound  mind,  a  cer- 
tificate of  her  separate  examination  and  acknow- 
ledgement, in  the  form  prescribed  by  the  statute, 
and  duly  recorded  with  the  deed,  cannot  after^ 
wards,  except  for  fraud  or  duress,  be  controlled  or 
avoided  by  extrinsic  evidence  of  the  manner  in 
which  the  examination  was  conducted  by  the  mag- 
istrat«^ 

8.  Rents  received  by  a  receiver  of  a  banlc,  under 
a  decr«3e  of  the  court,  are  properly  distributable 
among  the  creditors  of  the  bank. 

[Noa.  28,  468.] 
Argued  Get.  21, 18S7.   Bedded  Nov,  U,  t887. 

APPEALS  from  the  Supreme  Ck)urt  of  the 
District  of  Columbia.    Afflrmed, 

See  2  Mackey,  521-526,  4  Mackey,  179. 

The  facts  are  fully  stated  in  the  ppinion. 

Mr,  Enoch  Totteiiy  for  appelhmt: 

The  deed  was  procured  from  Mrs.  Hitz  by 
fraud  and  deceit,  and  the  appellee  was  con- 
structively a  par^  thereto  ana  is  chargeable 
therewith. 

LandesY.  Brant,  51  U.  S.  10  How.  348  (18: 
449);  Sergeant  v.  IngersoU,  15  Pa.  348;  Cam- 
bridge VaUey  Bank  v.  Delano,  48  N.  Y.  826  ; 
Taylor  v.  Stmert  2  Ves.  Jr.  440;  Biem  v. 
MiU,  13  Yes.  Jt.  114;  Farnsioorth  y.  ChOde,  4 
Mass.  639;  Cordova  v.  Hood,  84  U.  S.  17  Wall. 
1  (21:587);  Shaw  v.  Spencer,  100  Biass.  383  ; 
BlaisdeUY.  Stevens,  16  Vt  179;  Wade,  Notice.  1. 

The  deed  of  a  feme  covert,  cooveyine  her  in- 
terest in  land  which  she  owns  in  fee,  does  no^ 
pass  her  interest  by  the  force  of  its  ezecution 
and  delivery. 

Hepburn  v.  Dubois,  87  U.  S.  12  Pet  875  (9: 
1122);  Woods  V.  PMemus,  8  Ind.  60;  EUioU 
V.  Peirsd,  26  U.  S.  1  Pet.  888  (7:169).  Tbe 
separate  examination  and  attenoant  solemni- 
ties required  bv  law  are  indispensable,  and  must 
not  be  omitted. 

Wtea  V.  Wienner,  26  U.  S.  1  Pet  105  (7:72); 
Johnstons.  Wallace^  53  Miss.  835;  Drury  v. 
Foster,  69  U.  S.  2  Wall  28  (17:780);  CetUnU 
Bank  v.  Copeland,  18  Md.  805;  Deuxy  y.  Cam^ 
pan,  4  Mich.  665;  PMer  v.  Mdster,  24  Micb. 
447;  O'FerraUY,  Simpht,  4Iovni,  382;2^kN^v« 
Hollinsftead,  6  Minn.  1. 

The  alterations  of  the  deed  are  materi&L 

OnealcY,  Long,  8  U.  S.  4  Cranch.  60  (2:550)- 
Speake  v.  U,  &  13  U.  8.  9  Cranch,  28  (8.-645)- 
Moore  v.  Bickham,A  Binn.  1;  Coit  y.  Star^ 
weather,  8  Conn.  J^;  Adams  v.  Frye,  8  MeC 
103;  Jackson  v.  Malin,  15  Johns.  293;  BihbU^ 
white  V.  McMorine,  6  Mees.  &  W.  200;  WaUeer' 
V.  Caulk,  9  Harr.  &  J.  36;  U.  8,  v.  Neloon^  2 
Brock,  64;  Drary  v.  Foiter,  69  U.  8. 2  WaU.  2« 
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(17:780);  Van  Borneo,  Dorranes,  8U.8. 2DalL 
804(1.891). 

Mtmn.  Walter  D.  Davidi^  and  B.  D. 
Xaaaejr,  for  appellees: 

The  '*  Married  Woman's  Act"  does  not  re- 
quire the  husband  to  Join  the  wife  in  a  convey- 
ance of  her  property. 

R.  8.  D.  d  IS  TO7.  728;  Wirw  t.  iSfcAramm, 
18  Hnn,  877;  Melltain$  y.  iTod^,  80  How.  Pr. 
198;  8.  C.  3  Robt  439;  Farr  v.  Sherman,  11 
Midi.  88;  WaUon  y.  Thufher,  Id.  457;  i/tto  y. 
HiUional  Met.  Batik,   111  U.  8.  729(28:579). 

The  money  of  Jenks  liaying  gone,  in  ffood 
faith,  and  without  notice  to  him  of  anyuiing 
wroo^,  to  discharge  a  prior  valid  mortgage 
standing  on  tlie  estate  of  Mrs.  Hitz,  she  cannot 
he  allowed  to  assail  Jenks'  security  for  that 
money  without  making  restitution  and  paying 
back  to  Jenks,  with  interest,  the  money  af 
vanced  by  him. 

Sheldon,  Subrogation,  §8;  Sndling  v.  Meln- 
tyn,  6  Abb.  N.  C.  469;  Green  v.  Milbank,  8 
Abb.  N.  C.  188;  Gilbert  v.  Gilbert,  89  Iowa, 
857;  Garwood  v.  Eldridge,  2  N.J.  Eq.  145;  Pnee 
y.  BMe,  47  Md.  884;  Bowie  v.  Bei^ry,  8  Md. 
Ch.  Dec.  859;  Hydey.  Tanner,  1  Barb.  80;  Bis- 
pharo,  Et4.  §888;  Bumhitel  v.  Firman,  89  U.S. 
82  WalL  170  (22:768);  IkLvit  y.  Gainei,  104  U. 
&  886  (26:757). 

Mr.  Jiutice  Qvmj  delivered  the  opinion  of 
the  court: 

The  OTigina)  suit  was  a  bill  in  equity,  iHed 
January  10. 1879,  by  Keyser,  as  the  receiver 
of  the  German  American  National  Bank, 
agaiofltt  Hitz  and  wife,  Donaldson,  Prentiss, 
Cliipley,  Eblstead,  Crane,  Tyler  and  Jenks,  to 
enforce  a  deed,  in  the  nature  of  a  mortgage, 
dated  January  26, 1876.  by  which  Hitz  and  wife 
cenveyed  land  in  Wssliiogton  to  Donaldson 
and  F^ntiss,  in  trust  to  secure  the  payment  of 

Somissory  notes  for  420,000,  made  by  Cbipley, 
dorsed  by  Halstead  and  held  by  the  bank;  as 
well  as  to  set  aside,  as  made  in  fraud  of  the 
bank,  the  following  conveyances  of  the  same 
land:  1.  A  release,  dated  June  16,  1877,  from 
Donalflaon  and  Ftentiss  to  Mrs.  Hitz.  2.  A 
deed,  of  the  same  date,  from  Hitz  and  wife  to 
Crane.  8,  A  deed,  dated  June  18,  1877,  from 
Crane  to  Tyler,  in  trust  to  secure  the  payment 
of  Crane's  promissory  notes  for  $20,000,  pay- 
able to  Hitz  and  by  him  iudorscd  to  Jenks. 

Mrs.  Hitz  filed  a  cross  bill  against  Keyser 
and  her  codefendants,  alleging  that  she  was  in- 
duced to  execute  the  conveyance  to  Crane  by 
fraud  and  in  ignorance  of  its  contents;  and 
praying  for  a  cancellation  both  of  that  convey- 
ance sind  of  the  deed  of  trust  from  Crane  to 
Tyler,  and  for  an  account  of  rents  and  profits. 
By  leave  of  court,  she  afterwards  amenaed  her 
bill  so  as  to  allege  that  the  deed  to  Crane  was 
frandnlently  altered  after  she  executed  it. 

After  a  hearing  upon  pleadings  and  proofs, 
ft  was  adjudjged  at  the  special  term,  by  a  de- 
cree made  November  28,  1881,  and  amended 
December  15,  1881.  that  these  two  deeds  were 
valid  against  Hitz,  but  void  as  against  bis  wife; 
that  the  former  deed  of  trust  had  been  dis- 
charged by  payment  and  release;  and  that  Key- 
ser account  for  the  rents  and  profits  previously 
receiyed  by  him,  and  collect  and  pay  into  court 
all  rent?  subsequently  accruing.  From  that 
Jeonee  Mn.  Hitz,  Jenks  and  ^yser  each  ap- 
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pealed  to  the  General  Term,  which  on  Decem- 
ber 11, 1888,  reversed  the  decree  of  the  special 
term,  and  dismissed  both  bills,  save  that  tlie 
cause  was  retained  to  take  an  account  of  the 
rents  and  profits  received  or  which  should  have 
been  received  by  Keyser.  and  to  determine  the 
right  to  those  rents  and  profits,  which  were 
claimed  by  Mrs.  Hitz  as  her  separate  property, 
by  Jenks  as  part  of  the  security  afforoed  by  the 
deed  of  trust  to  Tyler,  and  Iw  Keyser  under 
Judgments  recovered  against  Hitz.  2  Mackey, 
518.  On  July  18.  1885,  a  further  decree  was 
entered  in  General  Term,  denying  the  right  of 
Mrs.  Hitz  to  any  part  of  those  rents  and  profits. 
4  Mackey,  179.  From  each  decree  of  the  Gen- 
eral Term  she  alone  appealed  to  this  court. 

The  principal  matter  to  be  determined  is  the 
validity,  as  i^^nst  Mrs.  Hitz,  of  the  convey- 
ance from  her  husband  and  herself  to  Crane, 
and  of  the  deed  of  trust  from  Crane  to  Tyler. 
The  evidence  establishes  the  following  facts: 

Mr.  and  Mrs.  Hitz  were  married  in  1856, 
children  were  bom  to  them,  and  she  inherited 
the  land  in  question  from  her  father,  before  the 
passage  of  the  Act  of  Congress  providing  that 
"in  the  District  of  Columbia  the  right  of  any 
married  woman  to  any  property,  personal  or 
real,  belonging  to  her  at  the  timex>f  marriage, 
or  acquirea  during  marriage  in  any  other  way 
than  by  gift  or  conveyance  from  her  husband, 
shall  Mas  absolute  as  if  she  were  feme  sole,  and 
shall  not  be  subject  to  the  disposal  of  her  hus- 
band, nor  be  liable  for  his  debts;  but  such  mar- 
ried woman  may  convey,  devise  and  bequeath 
the  same,  or  any  interest  therein,  in  the  same 
manner  and  with  like  effect  as  if  she  were  un- 
married." Act  April  10, 1869,  chap.  28,  g  1, 
16  Stat.  45;  R.  8.  D.  C.  §g  727,  728. 

Chipley  and  Halstead  were  men  of  no  means, 
and  the  real  object  of  the  deed  of  trust  from 
Hitz  and  wife  to  Donaldson  and  Prentiss  was 
to  secure  certain  liabilities  of  Hitz  to  the  bank, 
of  which  he  was  then  president  The  object  of 
making  the  deeds  from  Hitz  and  wife  to  Crane 
and  from  Crane  to  Tyler  was  to  secure  the  pay- 
ment of  money  actually  advanced  by  Jenks  to 
Hitz,  and  by  Hitz  applied  to  the  payment  of  the 
notes  secured  by  the  former  deea  of  trust. 

The  evidence  satisfactorily  proves  that  no 
fraud  was  practiced  upon  Mis.  Hitz,  and  that 
the  deed  from  herself  and  her  husband  to  Crane 
was  put  in  its  present  form  before  it  was  signed 
by  either  of  them.  As  these  are  pure  matters 
of  fact,  and  the  evidence  relating  to  them  is 
well  summed  up  in  the  opinion  of  the  court  be- 
low, they  need  not  be  enlarged  upon.  2 
Mackey,  521-520. 

There  can  be  no  doubt  that  by  a  deed,  vol- 
untarily executed  and  duly  acknowledged  by 
the  husband  and  the  wife,  the  entire  title  of 
both  might  be  conveyed  to  secure  the  payment 
of  his  debt,  notwithstanding  that  the  Act  of 
1869,  as  construed  by  this  court,  exempted  the 
land  or  any  interest  therein,  from  being  taken 
on  execution  a^inst  him.  Hitat  v.  itational 
Met.  Bank,  lllTJ.  8.  722  [28:577];  Mattoan  v. 
McGrew,  112  U.  8.  718  [28:8241. 

The  more  important  question  is,  whether 
the  appellant  has  shown  by  competent  and  suffi- 
cient proof  that  her  acknowledgment  of  the 
deed  to  Crane  did  not  fulfill  the  requirements  of 
the  Revised  Statutes  of  the  District  of  Colum- 
bia upon  the  subject,  which  are  as  follows: 
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By  section  441.  ackDowledgments  of  deeds  | 
limy  be  made  before  any  jud^  of  a  oourt  of 
record  and  of  law,  or  any  chancellor  of  a  State, 
or  a  judge  of  a  court  of  the  United  States,  or  a 
justice  of  the  peace,  or  a  notary  public,  or  a 
commissioner  of  the  circuit  court  of  the  dis- 
trict. 

By  section  450,  *'when  any  married  wmnan 
shall  be  apAi'ty  executing  a  deed  for  the  con- 
veyance 01  real  estate  or  interest  therein,  and 
shall  only  be  relinquishing  her  right  of  dower, 
or  when  she  shall  be  a  party  with  her  husband 
to  any  deed,  it  shall  be  the  duty  of  the  officer 
authorized  to  take  acknowledgments,  before 
whom  she  may  appear,  to  examine  her  privily 
and  apart  from  her  husband,  and  to  explain  to 
her  the  deed  fully." 

By  section  451,  "if,  upon  such  privy  exami- 
nation and  explanation,  she  shall  acknowledge 
the  deed  to  be  her  act  and  deed,  and  shall  de- 
clare that  she  had  willingly  signed,  sealed  and 
delivered  the  same,  and  uiat  she  wished  not  to 
retract  it,  the  officer  shall  certify  such  exami- 
nation, acknowledgment  and  declaration  by 
a  certificate  annexed  to  the  deed,  and  under  his 
hand  and  seal,  to  the  foUowing  effect,"  that  is 
to  say,  beginning  in  the  usual  form  of  a  certifi- 
cate of  acknowledgment,  and  adding  that  "be- 
inp^  by  me  examined  privily  and  apuft  from  her 
husband,  and  having  the  deed  aforesaid  fully 
explained  to  her,  she  acknowledged  the  same 
to  DC  her  act  and  deed,  and  declared  that  she 
had  willingly  sisned,  scaled  and  delivered  the 
same,  and  that  Ae  wished  not  to  retract  it." 

By  section  452,  "when  the  privy  examination, 
acknowledgment  and  declaration  of  a  married 
woman  is  taken  and  certified  and  delivered  to 
the  recorder  of  deeds  for  record,  in  accord- 
ance with  the  provisions  of  this  chapter,  the 
deed  shall  be  as  effectual  in  law  as  if  she  had 
l»een  an  unmarried  woman,"  except  as  to  any 
covenants  therein. 

These  provisions  substantially  re-enact  ^ta^ 
utes  which  have  been  in  force  ever  since  1715 
in  the  District  of  Columbia,  and  in  the  State  of 
Maryland  out  of  which  the  District  was  formed. 
Maryland  Stat.  1715,  chap.  47,  §  11;  1752,  chap. 
8;  1766.  chap.  14,  ^  0;  1797,  chap.  108,  g  8— aU 
in  Kilty's  Laws;  Dist  Col.  Laws,  1868,  pp.  21, 
2><.  88;  Acta  May  81,  1882,  chap.  112,  4  Stat 
r,?0:  April  20,  im,  chap.  57.  §  4,  5  Stat.  227. 

'Vhe  conveyadte  of  the  estates  of  married 
women  by  deed,  with  sepaiatc  examination 
and  acknowled^ent,  has  taken  the  place  of 
the  alienation  oi  such  estates  by  fine  in  a  court 
of  record  under  the  law  of  England,  though 
differing  in  some  of  its  effects,  owing  to  l£e 
diversity  in  the  nature  of  the  two  modes  of 
proceeding, 

A  fine  was  in  the  form  of  a  Judgment  of  a 
court  of  record,  at  first  in  an  actual,  and  after- 
wards in  a  fictitious  suit  by  the  conusee  against 
the  conusors  to  recover  possession  of  the  land; 
and  derived  its  Very  name  from  its  putting  an 
end  to  that  suit  ana  to  all  other  controversies 
concerning  the  same  matter.  2  Bl.  Com.  849; 
Co.  Litt  Sfi2a.  A  party  could  not  therefore 
impeach  it  at  law,  even  for  infancy  (except  by 
writ  of  error  sued  out  while  still  under  age)  or 
for  insanity.  Bac.  Abr.  Fines  and  Recoveries, 
Fines  C;  5  Cruise,  Dig.  tit  85,  chap.  5,  g^  41- 
54;  Murley  y.  Sherren,  1  Perry  &  D.  126;  8, 
(X  8  Ad.  &  EL  754.    Tet  if  any  fraud  or  un- 


due  practice  was  used  In  obtaining  the  fine,  the 
court  of  chancery  would  relieve  against  it  ta 
against  any  other  conveyance.  6  Cruise,  Dig. 
tft.  85.  chap.  14,  §§  68-77:  BuUeUy  v.  WHfard^ 
2  CUrk  &  F.  102:  Oonry  t.  (ktulfidd.  2  BaU  & 
B.  255. 

On  the  other  hand,  the  alienation  of  land  by 
deed  of  husband  and  wife  with  her  separate  ex- 
amination and  acknowledgment  is,  in  form  at 
well  as  in  fact,  a  conveyance  by  the  parties, 
and  therefore  does  not,  even  if  the  acknowledg- 
ment is  certified  by  a  magistrate  in  the  form 
prescribed  by  statute,  and  recorded,  bind  a 
wife  who,  by  reason  of  infancy  or  insanity,  is 
incapable  of  conveying.  8im»Y.  Eterhardt,  103 
U.  8.  800  [20:87];  mUiam*  v.  Baker,  71  Pa. 
476;  Priett  v.  (Jummingt,  16  Wend.  617,  681, 
and  20  Wend.   888,  849;  Jackson  v.  ^ivm- 
maker,  4  Johns.  161.    In  any  case  of  fraud  or 
duress,  also,  it  may  be  impeached  by  bill  in 
equity,  or,  m  some  States,  in  an  action  at  law. 
Central  BankY.  (hpeland,  18  Md.  805;  Sehrader 
v.  Ikcker,  9  Pa.  14;  Louden  v.  Blffthe,  16  Pa. 
582,  and  27  Pa.  22;  HaU  y.  PaUereon,  51  Pa. 
289;  Jaek$on  y.  Hapner,  12  Johns.  460;  FUher 
v.  Meitter,  24  Mich.  447;  WiU^  v.  PHnee,  21 
Tex.  687. 

The  statute  of  18  Edw.  L  De  Mbdo  Lefmndi 
Finee  enacted  that  if  9k  feme  covert  should  be  one 
of  the  panics  to  a  fine,  then  she  must  first  be 
examined  by  certain  Justices,  and  if  she  did  not 
assent  to  the  fine  it  should  not  be  levied.    Yet 
this  was  always  understood  to  mean  thai  the 
fine  ou^ht  not  to  be  received  without  her  ex* 
amination  and  free  consent;  but  that  if  it  was 
received  and  recorded,  neither  she  norherheire 
could  be  permitted  to  aver  that  she  was  not  ex- 
amined and  did  not  consent,  "for  this,"  aaye 
Lord  Coke,  "shoukl  be  against  the  record  of 
the  court,  and  tending  to  the  weakening  of  the 
general  assuranoes  of  the  reahn."    2  Lut  510, 
515;  Bac  Abr.  ti^'  eupra. 

The  object  of  a  statute,  like  that  now  before 
us,  requhrinc  the  separate  examination  of  the 
wife  to  be  taken  by  a  judicial  ofllcer  or  notarx 
public,  to  be  cerofiea  by  him  in  a  particular 
form,  and  to  be  recorded  in  the  registry  of 
deeds.  Is  twofold;  not  only  to  protect  the  wife 
by  making  it  the  duty  of  such  an  officer  to  ascer- 
tain and  to  certify  that  she  has  not  executed 
the  deed  by  compulsion  of  ^er  husband  or  Iq 
ignorance  of  its  contents;  but  also  to  facilitate 
the  conveyance  of  the  estates  of  married  womm, 
and  to  secure  and  perpetuate  evidence,  upoo 
which  innocent  grantees  as  well  as  subsequcni 
purchasers  may  rely,  that  the  requiiemcnta  o1 
the  statute,  necessary  to  give  validity  to  the 
deed,  have  been  complied  wiUi.  Lawrence  v 
Beieier,  8  Harr.  &  J.  871. 

The  duty  of  examining  the  wife  privily  anc 
apart  from  her  husband,  of  explaining  th* 
deed  to  her  fully,  and  of  ascertaining  that  fiU< 
executed  it  of  her  own  free  will,  without  coec 
don  or  under  influence  of  his,  is  a  duty  inn 
posed  by  law  upon  the  officer,  involviog  11^ 
exercise  of  judgment  and  discretion,  and  thu 
a  Judicial  or  quasi- judicial  act  The  magistrat 
is  required  to  ascertain  a  particular  state  c 
facts,  and,  having  ascertained  it,  to  certify  ^ 
for  record,  for  the  benefit  of  the  parties  to  tb 
deed,  and  of  all  others  who  may  thereafter  e^ 
quire  rights  under  it.  And  the  statute  cxpres 
ly  provides  that  upon  the  recording  of  the  oe 

12S  U.   S 


1887. 


HiTZ  T.  JSRKl. 


£97-30? 


1304] 


tificate  "the  deed  shall  he  at  efPectaal  in  law  as 
tf  she  had  heeii  an  unmairied  woman." 

The  reaaonable,  if  not  the  necessary  condu- 
Bioo  is,  that,  except  in  case  of  fraud,  the  certi- 
ficate, made  and  recorded  aa  the  statute  re- 
quires, is  the  sole  and  oondusire  eyideooe  of 
ine  separate  examination  and  acknowledgment 
of  the  wife. 

It  has  been  decided  by  this  court,  In  a  case 
arising,  under  a  similar  statute  of  Yirffiuia,  that 
if  the  oertiflcate,  as  recorded,  is  alTent  aa  to 
these  facta,  the  want  cannot  be  supplied  bv 
parol  evidence  that  the  wife  was  duly  examinedf; 
and  this  for  the  reason  stated  by  Mr.  Justice 
Trimble,  in  dellyering  Judgment,  as  follows: 
'*What  the  law  requires  to  be  done,  and  appear 
of  record,  can  only  be  done  and  made  to  ap- 
pear hy  the  record  itself,  or  an  exemplification 
of  the  record.  It  is  perfectly  immaterial 
whether  there  be  an  acknowledgment  or  privy 
examination  in  fact  or  not,  if  there  be  no  record 
mndeof  the  privy  examination;  for.  by  the  ex- 
press provisions  of  the  law,  it  is  not  the  fact  of 
privy  examination  merely,  but  the  rec  )rdiug  of 
the  fact  which  makes  the  deed  offoctu  il  to  pass 
the  estate  of  a  feme  eotert "  Elliott  v.  Peireol, 
26  U.  8. 1  Pet*  828,  840  [7:164. 170]. 

That  the  magistrate's  certificate,  when  made 
in  the  form  required  by  the  statute,  and  duly 
recorded,  is  oouclusivo  evidence  that  he  has 
performed  his  duty,  has  not  been  directly  ad- 
judged by  this  court;  but  the  course  of  its  de- 
ciaons  has  tended  to  this  conclusion.  In 
Drurjf  y.  Foiler,  Mr,  Justice  Nelson,  in  deliver- 
in;;  judgment,  observed:  "Theie  is  authority 
for  saving,  that  where  a  perfect  deed  has  been 
aignea  and  acknowledged  before  the  proper 
officer,  an  inquhry  into  the  examination  of  the 
feme  eovert^  embracing  the  requisites  of  the 
statute,  as  oonsUtutinff  the  acknowledgment, 
with  a  view  to  contradict  the  writing,  is  inad- 
missible; that  tlie  acts  of  the  officer  fot  this 
purpose  are  judicial  and  conclusive."  69  U. 
a  2  Wall  24,  84,  [17:780, 781].  And  hi  T<mng 
T.  Duvatt,  the  court  said  that  if  the  officer's 
certificate  "can  be  contradicted,  to  the  injury 
of  those  who  in  good  faith  have  acted  upon  it. 
the  proof  to  that  end  must  be  such  as  will 
deafly  and  fully  show  the  certificate  to  be  false 
or  fraudulent  The  mischiefs  that  would  en- 
sue from  a  different  rule  could  not  well  he 
Of  erstated.  The  cases  of  hardsliip  upon  mar- 
ried women  that  might  occur  under  the  opera- 
tioo  of  such  a  rule  are  of  less  consequence  than 
the  genera]  insecurity  of  titles  to  real  estate, 
which  would  inevitably  follow  from  one  less 
rigorous."    109  U.  8.  578,  577  [27:1086,  1088]. 

It  would  be  inconsistent  with  the  reasons 
above  stated,  as  well  as  with  a  great  weight  of 
anthority,  to  hold  that,  in  the  case  of  a  deed 
actually  executed  bv  a  married  woman  of  full 
age  and  sound  mind,  a  certificate  of  her  separ- 
ate examination  and  acknowledgment,  in  the 
fonn  prescribed  by  the  statute,  and  duly  re- 
corded with  the  deed,  can  afterwards,  except 
for  fraud,  be  controlled  or  avoided  by  extrinac 
evidence  of  the  manner  in  which  the  examina- 
tion was  conducted  bv  the  magistrate.  (Jomegys 
v.  Clarke,  44  Md.  108;  Jamison  v.  Jamison,  8 
Whart.  457;  WiUiams  v.  Baker,  71  Pa.  476; 
HarkinM  v.  Forejfth,  11  Leigh,  294;  Qreene  v. 
Oodfr^,  44  Me.  25;  BaldiSn  v.  Snowden,  11 
Ohio  8l  208;  Graham  v.  Anderson,  42  HI  514; 
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Dolph  V.  Bameff,  5  Oreg.  191;  Johnston  v.  Wal- 
lace, 58  Miss.  831;  Hartley  v.  Frosh,  6  Tex.  20a 
See  also  Bancks  v .  Ollerton,  10  Excb.  168,  182. 

As  to  such  of  the  cases,  cited  by  the  learned 
counsel  for  the  appellant,  as  have  not  been  al- 
ready referred  to,  it  may  be  remarked  that  in 
Rhea  v.  Bhenner,  26  U.  8. 1  Pet.  106  [7:72],  in 
Hepburn  v.  Dubois,  87  U.  8. 12  Pet.  845  [9: 1111) 
in  Dewetf  v.  Campau,  4  Mich.  565,  and  in 
(/FerraU  v.  Bimplot,  4  Iowa,  881,  the  requisite 
certificate  was  either  wanting  or  defective 
upon  its  face;  and  that  Dodge  v.  Hollinshead,  6 
Minn.  25,  and  Landers  v.  Bolton,  26  CaL  898, 
were  decided  under  statutes  which  expressly 
provided  that  the  certificate  should  not  be  con- 
clusive, but  might  be  rebutted  by  other  evi- 
dence. 

In  the  case  nt  bar,  the  recorded  certificate  of 
the  notary  public  who  took  the  acknowledge 
mcnt  is  in  the  form  given  in  the  statute.  The 
other  evidence  on  the  subject  is  the  testimony 
of  the  appellant  and  of  the  notary.  The  ap- 
pellant, bcin^  called  as  a  witness  in  her  own 
Ixiljalf,  ndniiltcd  her  si;;naturc,  but  did  not 
recollect  that  she  ever  executed  or  acknowl- 
edged the  deed  in  question,  and  denied  that  it 
was  ever  explained  to  her.  The  notary,  bcine 
called  as  a  witness  by  the  appellees,  testified 
that  in  taking  her  acknowledgement  he  asked 
her  if  she  had  read  over  the  deed  and  undei^ 
stood  its  contents,  and  if  she  willingly  signed, 
sealed  and  delivered  it,  without  any  compul- 
sion on  the  part  of  her  husband,  and  wished 
not  to  retract  it,  to  all  which  she  answered  in 
the  affirmative;  that  he  did  not  otherwise  ex- 
plain the  deed  to  her,  and  did  not  read  it  him- 
self; and  that  he  did  not  think  jt  necessary  to 
explain  a  deed  if  the  party  was  already  ac- 
quainted with  its  contents. 

The  appellant's  signature  being  admitted,and 
there  being  no  proof  of  fraud  or  duress  in  tak- 
ing or  procuring  her  acknowledgment,  the  ex- 
tmisic  evidence  was,  for  the  reasons  and  upon 
the  authorities  before  stated,  incompetent  to 
impeach  the  notary's  certificate  as  to  the  man- 
ner in  which  he  bad  performed  his  duty. 

The  result  is  that  the  appellant  shows  no 

round  for  reversing  the  principal  decree,  and 
only  remains  to  consider  her  claim  to  rents 
and  profits.    This  claim  consists  of  two  parts: 

First.  For  rents  received,  with  the  consent 
of  HitB,  by  Keyser  as  receiver,  appointed  by 
the  Comptroller  of  the  Currency,  of  the  na- 
tional hank,  from  the  time  of  his  appointment 
as  such  receiver  in  October,  1878,  to  the  date  of 
the  decree  of  the  court  below  in  special  term, 
December  15,  1881.  But  it  appears  that  the 
moneys  so  received  were  paid  by  him  into  the 
Treasury  of  the  *United  States,  subject  to  the 
order  of^^his  superior  officer,  the  Comptroller  of 
the  Currency,  as  required  by  section  5284  of 
the  Revised  Statutes,  and  were  distributed  by 
the  Comptroller  among  the  creditors  of  the 
bank.  They  were  therefore  rightly  treated  by 
the  court  below  aa  not  to  be  accounted  for  in 
this  cause. 

Second.  For  rents  received  by  Keyser  un- 
der his  appointment  as  receiver  hy  the  decree 
of  the  court  in  special  term  on  December  15, 
1881,  and  paid  by  him  into  the  registry  of  the 
court,  pursuant  to  that  decree,  from  its  date 
until  its  reversal  in  Qeneral  Term  on  December 
11,  1888.    It  is  argued  for  the  appellant  that 
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by  tbe  rule  afRnned  in  Teal  y.  Waiker,  111  U. 
8. 242  [28: 4151.  a  mortgagee  is  not  entiUed  to 
rents  and  profits  imtil  he  has  been  lawfully  put 
in  poft<es8ion  of  the  land;  and  that  Keyser, 
ba^ng  been  admitted  into  possession  by  Hitz 
only,  cannot  bold  the  rents  and  profits  against 
Mrs.  Hitz.  The  condudye  answer  to  this  ar- 
gument is  that  the  accruing  rents  were  not  re- 
ceived and  held  by  Eeyser  by  yirtue  of  an 
sffreement  with  Hitz;  but  the  court,  through 
licyser  as  its  receiyer,  took  possession  of  these 
rents  in  order  to  preserve  tnem  for  the  party 
who  should  ultimately  prevail  in  the  suit. 
When  it  was  afterwards  adjudged  that  tbe  first 
deed  of  trust,  and  the  debt  thereby  secured, 
which  Eeyser's  original  bill  sought  to  enforce, 
had  been  released  and  discharge,  and  that  tbe 
second  deed  of  trust  was  valid  as  against  Mrs. 
Hitz;  and  tibe  sum  obtained  for  the  land  at  a 
■ale  under  the  power  contained  in  this  deed 
proved  insuflScient,  by  more  than  the  whole  of 
the  fund  io  court,  topay  the  debt  of  Hitz  to 
Jenks,  secured  by  this  deed,  it  was  rightly  held 
that  Mrs.  Hitz  bad  no  right  as  against  Jenks 
to  any  put  of  this  fund.  This  view  disposes 
of  tbe  case,  independently  of  the  application 
of  part  of  the  fund  to  the  payment  of  taxes  ac- 
crued during  the  pendency  of  this  suit;  and 
even  if  the  rents  originaUy  belonged  to  Mrs. 
Hitz.  and  not  to  her  husband  as  tenant  ay  the 
curtesy,  which  is  by  no  means  dear.  JMtz  y. 
National  Met.  Bank,  111  U.  8.  722  [28:577]. 
Decreei  qiPrmetL 


WILLIAM  D.  ANDREWS  bt  al..  Appt$., 

GEORGE  HOVEY. 
(Bee  &  a  Beporter*B  ed.  M7-f7iLI 

Driven  well  patent,  wid—^nwre  than  two  yeari 

prior  u$e, 

1.  The  driven  well  patent.  No.  4872.  granted  to 
Nelson  W.  Oreen,  May  9, 1871,  Is  invalid  because  tbe 
Invention  was  used  in  publio  more  than  two  years 
before  the  application  for  tbe  patent. 

2.  A  patent  granted  under  tbe  Act  of  1880  is  void, 
if  there  had  been  more  than  two  years*  use  of  the 
Invention  prior  to  the  application  therefor,  whether 
such  use  was,  or  was  not,  with  the  knowledge  or 
consent  of  the  applicant. 

[No.  Id] 
Argued  OeL  IS,  29, 1887.  Decided  Noe.  14, 2887. 

APPEAL  by  plaintlflf  from  the  Circuit  Court 
of  the  United  States  tor  the  Southern  Dis- 
trict of  Iowa.    Ajprmed. 

Reported  below,  6  McCrary,  181. 

The  case  is  fully  stated  in  the  opinion. 

Messre,  Joseph  C.  Clayton  and  Anthony 
<{•  Keasbey*  for  appellants — 

Cited,  on  the  question  of  dedication  to  the 
public,  to  show  that  consent  or  allowance  was 
necessary,  in  order  to  work  a  forfeiture: 

Piereon  v.  Eagle  Screw  Co,  8  Story,  402; 
MiClurg  v.  Kingdand,  43  U.  S.  1  How.  202  (11 : 
102);  PitU  y.  HaU,  2  Blatchf.  285;  American 
Bide  d!L.8.df  D.  M,  Co.  v.  American  Tool  db 
M,  Co,  4  Fish.  Pat  Cas.  285;  RueeeU  db  Irtein 
Mfg,  Co.  y.  if otfe^iy,  5  Fish.  Pat  Cas.  632;  Jonee 
y.  8ewaU,  6  Pish.  Pat.  Cas.  848;  McMiUin  y. 
Barclay,  5  Fish.  Pat  Cas.  189;  Andrew  v.  Car- 
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man,  18  Blatchf.  807:  Andrewe  y.  Crm,  11> 
Blatchf.  294;  ElimbeA  y.  Nieholeon  Patement 
a».  97  U.  8.  126  (24: 1000);  Coneoiidated  FHit 
Jar  Co,  y.  Wright,  94  U.  8.  92(24: 68);  Manning 
y.  Cape  Ann  I,  AG,  Co,  108  U.  8.  m  (27:703); 
Byan  y.  Qoodioin,  8  Sunm.  518. 

Meeere.  Jed.  Lake*  M,  W,  Ha/rmon  and 
Oeo.  Hmey,  for  appellees: 

If  the  original  patent  was  not  inoperative  or 
void,  by  reason  of  defective  spedAcations.  there 
was  no  law  authorizing  the  reissue.  If  tbe  re- 
issue was  not  authorized  by  the  terms  of  Uie 
statute,  then  the  Commissioner  of  Patents  ex- 
ceeded bis  jurisdiction  and  the  reissue  is  void 
for  want  of  authority  to  issue  it 

Qiant  Powder  Co,  v.  California  F.  Powder 
Co.  18  Oflf.  Qkl.  1839;  8.  C.  4  Fed.  Rep.  720; 
Flower  v.  Rayner,  5  Fed.  Rep.  798;  Rueeett  ▼. 
Dodge,  93  U.  8. 460  (28: 978);  Qiant  Powder  Co,  y. 
CaUfomia  Powder  Worke,  98  U.  8.  188  (25:  77); 
Sielert  Cylinder  OU  Cup  Co.  y.  Harper  Steam 
L,  Co,  4  Fed,  Rep.  328;  Puiman  y.  Tinkham, 
Id.  411. 

The  original  specifications  are  so  complete 
and  full  that  there  were  no  legal  groundls  on 
which  a  reissue  could  be  asked. 

R  S.  ^  4916;  Lockwood  v.  Morey,  5  Wall. 
230;  Railway  v.  SayUe,  97  U.  8.  568;  ScarU  t. 
Bouton,  12  Fed.  Rep.  625. 626. 

The  scope  of  the  patent  has  been  enlarml, 
and  for  that  reason,  also,  the  reissue  is  invalid. 

QianH  Powder  Co,  v.  California  Powder  Warke, 
Putnam  v.  Tinkham,  and  Siebert  Cylinder  (HI 
Cup  Co.y.  Harper  Steam  L,  Co,  eupra;  Boot  v. 
B.  N.  WOch  Jffg.  Co.  4  Fed.  Rep.  428;  Wash- 
bum  dk  Moen  Mfg,  Co,  v.  HaiA,  Id.  900,  910; 
NowUy  Paper-Box  Co,  v.  Stapler,  5  Fed.  Rep. 
viv. 

AuthoritieB  on  the  question  of  prior  uae: 

Bedford  y.  Hunt,  1  Mason,  802;  OoMn  y.  Oo- 
den,  2  Whit  Pat  Cas.  465;  Miller  y,  Fbree,  d 
Fed.  Rep.  608;  CoUender  y.  Orimth,  10  Rep. 
(Boston)  8;  New  v.  Lawrence,  11  Kep.  (Boston) 
45;  Reed  v.  Cutter,  1  Story.  590;  McNieh  v. 
Bter$on,2  Fed.  Rep.  899;  OUndorfv,  Eekier, 
2  Fed.  Rep.  570;  Blake  v.  San  Frandeeo,  119 
U.  8.  679  (28: 1070);  Pmnsyltania  B.  B.  Co.  ^. 
Locomotive  Engine  S  T.  Co,  110  U.  8.  49C 
m-.  222);  Brown  v.  Piper,  91  U.  8. 87  (28:  200) 
Boberte  y.  Byer,  91  U.  8.  150  (28:  267);  Sewal 
V.  Jonee,  91  U.  8.  171, 180  (28:  275. 276);  Beck 
endofferv.  Faber,  92  U.  8.  847  (23:  719);  Htru 
y.  OaUun,  109  U.  8.  99  (27:  870);  Zane  v.  SofTe 
110  U.  8.  200  (28: 119);  Betey  v.  Burdett,  lo* 
U.  8.  688  (27: 1058);  PMUipe  v.  Detroit,  111  U 
8.  604  (28:  532);  Mahn  y.  Harwood,  112  U.  S 
354  (28:  665);  Miller  v.  Force,  116  U.  8.  22  (20 
552). 

These  cases  show  conclusively  that  the  court 
hold  in   every   instance  where   prior  uae    i 

§  roved,  that  it  is  a  successful  and  m^toriou 
efense 

Shaw  V.  Cooper,  1  Whit  Pat  Cas.  173. 

Where  public  use  is  known,  or  mieht  b 
known  to  the  inventor,  knowledge  of  Its  us 
and  acquiescence  is  presumed. 

Sieeon  v.  Oilbert,  5  Fish.  Pat  Cas.  109;  E^^j 
V.  Lippmann,  14  Off.  Qaz.  822;  Edgartan  y 
Furst  dk  Bradley  Mfg.  Co,  9  Fed.  Rep.  45< 
Eenry  v.  Franceetown  Soapetone  Co.  2  Fee 
Rep.  78;  Perldne  v.  Nashua  Card  dbO.  JP.  C5 
Id.  451;  Manning  y.  Cape  Ann  I,  dk  G.  Ck>, 
Rep.  (Boston)  887;  EeUe  v.  McKentie,  0   Fe< 
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Bn.  884;  Anfy  t.  FraneaUmn  Soap^aw  Co, 
•  B^i.  (BoslOD)  708;  Camj^U  r.  Mat^-qf  N. 
T.  9  F^  Bqk  600;  MoUr  r.  8mith,6Yed. 
Bm.  858. 

In  EHzabeth  t.  IfiMUon  Pavement  Co,  97 
TJ.  8.  184  (d4: 1004),  this  court  said  "An  aban- 
donmeDt  of  an  invention  to  the  public  may  be 
cridenoed  bj  tbe  conduct  of  the  inventor  at 
any  time  within  the  two  yean  named  in  the 
law, 

Egbert  t.  lAppmanA^  21  Off.  Gaz.  77;  Con- 
mdidatsd  Fruit  Jar.  Co  y.  Wright,  04  IJ.  8.  92 
(84:88). 

An  abandonment  of  a  perfected  invention, 
DO  matter  for  what  reason,  cannot  be  recalled. 

Mettue  V.  diUbee,  4  Mason,  108;  Pennoek  v. 
Dialogue,  27  U.  8.  2  Pet.  1  (7:  827);  Jonee  y. 
8ewaU,  8  Cliff.  663;  Bdl  y.  DanieU.  1  Bond. 
212;  Bouileif  y.  JToJi^ii,  Am.  L.  R.  100. 

Aoquiesoence  in  a  public  use  is  an  abandon- 


Wkittemare  t.  Cutter,  1  GalL  478;  Savaru  v. 
LautA,  I  McAr.  Pat.  Cas.  891;  KeiuiaU  v.  Win- 
mr.  82  U.  8.  21  How.  822  (16: 166);  Bdbeoek  y. 
Dq/ener,  1  McAr.  Pat  Cas.  607;  Rich  y.  Ztp- 
pineotL  2  Fish.  Pat  Cas.  1;  Eaydtii  y.  iSuiT^^ 
iCr^.  Co.  4  Fish.  Pat  Cas.  86L 


^^        ift*.  JugUee  Blatehfbrd  delivered  the  opin- 
*•*!    loo  of  the  court: 

This  18  a  suit  in  equity  brou|?ht  by  the  ap- 
p^laots  for  the  infringement  of  reissued  letters 
patent  No.  4872,  granted  to  Kelson  W.  Green, 
one  of  tbe  appellants.  May  9, 1871,  for  an  "im- 
provement in  the  methods  of  constructing  ar- 
tesian wells,"  the  original  patent.  No.  78426, 
having  been  sranted  to  said  Green,  as  inventor, 
Janoajry  14, 1868,  on  an  application  filed  Much 
17, 1868. 

This  patent  waa  before  this  court  in  the  cases 
of  Bamee  v.  Andreuie  and  Beedle  y.  Bennett,  at 
October  Term,  1886,  reported  in  122  U.  8.  40 
and  71  [80: 1064. 10741.  In  those  cases,  this 
court  sustained  tne  vaudity  of  the  rdssued  pa- 
tent and  affirmed  the  decrees  of  the  circuit 
coortSL  In  the  present  case,  the  decree  of  the 
cnrctdt  court  was  against  the  validi^  of  the 
patent,  and  the  bUl  was  dismissed.  6  McCrary, 
181.  From  that  decree  the  plaintiffs  have  ap- 
pealed. 

Tbe  patent  is  familiarly  known  as  the  "driven 
well"  patent  The  spedncations  and  drawings 
<tf  the  ori^nal  and  reissued  patents  are  set  forth 
in  the  omnion  of  this  court  in  Bamee  v.  An- 
drette.  Numerous  defenses  are  set  up  in  the 
answer  in  the  present  case,  and  voluminous 
proofs  have  been  talran  in  respect  to  those  de- 
lenaes;  but  it  is  necessary  to  consider  only  one 
of  them,  which,  in  our  view,  is  fatal  to  the  va- 
lidity of  the  patent;  and  that  is,  that  the  inven- 
tion was  used  in  public,  at  Cortland,  in  the 
State  of  New  York,  by  others  than  Green,  more 
than  two  years  before  the  application  for  the 
patent 

Tbe  brief  of  the  appeUants  concedes  that  it 
Is  shown  in  this  case  that  other  persons  than 
Green  put  the  invention  into  public  use  more 
than  two  years  before  his  application  was  filed. 
It  is  contended  for  the  appellants  that  this  was 
done  without  his  knowledge,  consent  or  allow- 
ance. The  appellee  contends  that  such  know- 
ledge, consent  or  allowance  was  not  necessary 
in  order  to  invalidate  the  patent,  while  the  ap- 
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pellants  contend  that  it  was  neoessaiy.  The 
whole  question  depends  upon  the  proper  con- 
struction of  section  7  of  the  Act  of  March  8, 
1889, 6  Stat  at  L.  864,  interpreted  hi  connection 
with  sections  6,  7,  and  16  of  the  Act  of  July  4. 
1886,  6  8tat  at  L.  119.  128. 

A  list  of  the  various  cases  decided  in  the  cir- 
cuit courts  brought  on  the  reissued  "driven 
weir  patent,  is  given  hi  the  case  of  Bamee  v.  [S69] 
Andrew,  at  paffe  47  [1066].  In  none  of  those 
cases,  except  the  present  one  and  those  heard 
at  the  same  time  with  it,  did  the  question  thus 
presented  arise.  In  Andrew  v.  Carman^  18 
Blatcbf.  807,  824,  the  question  hivolved  and 
considered  by  the  court  was  that  of  a  dedica- 
tion and  abandonment  to  the  public  of  his  in- 
vention by  Green  prior  to  nis  application, 
founded  upon  acts  done  by  him.  Tne  conclu- 
sion of  the  court  was,  that  there  was  no  evi- 
dence of  any  use  or  sale  of  the  invention  by 
Green  prior  to  his  application  for  a  patent,  nor 
any  diriect  proof  of  knowledge  on  his  part  of 
any  use  or  sale  of  the  invention  bv  others  with- 
in two  years  prior  to  his  applicanon,  nor  suffi- 
cient evidence  from  whidi  to  properly  infer 
that  he  had  such  knowledge.  The  question  of 
the  use  of  his  invention  by  others  more  than 
two  years  prior  to  his  appucation  does  not  ap- 
pear to  have  been  raised. 

Nor  was  it  raised  in  Andrewe  y,  Crou,  19 
Blatchf .  294.  One  of  the  defenses  set  up  in  the 
answer  in  that  case  was  "that  the  claim  of 
Green  as  inventor  waa  barred  because  the  im- 
provement was  in  use  more  than  two  years  prior 
to  the  granting  of  his  patent."  and,  as  was  said 
in  the  opinion  in  that  case,  there  was  "no  alle- 

Sition  that  the  invention  was  in  public  use  in 
e  United  States  for  more  than  two  years  be- 
fore Green  applied  tor*  his  original  patent,  or 
that  any  use  was  with  his  consent  or  allowance, 
or  Uiathe  abandoned  the  invention  to  thepub- 
Uc  in  fact,  or  otherwise  than  inferentially  nom 
the  fact  alleged,  that  it  was  in  use  for  more 
than  two  years  before  his  original  patent  was 
ffranted."  The  conclusion  of  the  circuit  court 
m  Andrew  v.  Crou  was,  that  no  abandonment 
or  dedication  of  the  invention  to  the  public  l^ 
Green  was  shown;  and  that  there  was  no  evi- 
dence of  any  use  or  sale  of  the  invention  by 
Green  before  his  application,  and  no  sufficient 
evidence  ^m  which  to  conclude  that  any  use 
of  any  driven  well  by  others  before  his  applica- 
tion was  consented  to  or  allowed  by  him.  The 
use  by  others  thus  referred  to  was,  as  in  An- 
drew V.  Carman,  a  use  within  two  years  prior  [270] 
to  the  application. 

The  point  was  not  presented  in  EamM  v.  An- 
drewe  or  in  Beedle  v.  Bennett,  and  in  the  opin- 
ion in  the  latter  case,  it  was  said  p.  77  [1076]- 
"There  is  no  evidence  in  the  record  of  any  use 
or  sale  of  the  invention  by  Green  before  his  ap- 
plication for  a  patent,  and  no  evidence  from 
which  to  conclude  that  any  use  of  any  driven 
well  by  oUiers  before  his  application  was  con- 
sented to  or  allowed  by  him,  except  in  the  in- 
stances mentioned  at  Cortland,  which  were 
merely  experimental  tests,  made  by  himself. 
Much  less  is  there  any  evidence  to  show  that 
there  was  any  use  of  the  invention  by  others  for 
more  than  two  years  prior  to  his  application." 

The  questiDD  involved  has  never  been  decided 
by  this  court.  In  Egbert  v.  lAppmann,  104  U. 
8.  888, 884  [26: 755]  it  was  said:  "Shice  the  pas 
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•age  of  the  Act  of  1889,  it  bos  been  strenuously 
contended  that  tbe  public  use  of  an  invention 
for  more  than  two  years  before  such  applica- 
tion, even  without  his''  the  inventor's  "consent 
and  allowance,  renders  the  letters  patent  there- 
for void.  It  is  unnecessary  in  this  case  to  de- 
cide this  question,  for  the  alleged  use  of  the  in- 
vention covered  by  the  letters  patent  to  Barnes 
is  conceded  to  have  been  with  his  express  con- 
sent." In  that  case,  the  circuit  court  had,  in 
Egbert  v.  Lippmann,  15  Blatchf .  295,  held  that 
the  effect  of  the  Act  of  18S9  was  to  reqmre  that 
the  inventor  should  not  p^mit  his  invention  to 
be  used  in  public  at  a  period  earlier  than  two 
years  prior  to  his  amplication  for  a  patent,  undev 
the  penalty  of  having  his  patent  rendered  voicf 
by  such  use;  and  that  consent  and  allowance  by 
the  inventor  were  not  necessary  to  such  inva- 
lidity. The  circuit  court  said  that  the  ^lic  v  in- 
troduced by  the  Act  of  1889,  and  continuei  by 
sections  24  and  CI  of  the  Act  of  July  8, 1870, 
10  Stat,  at  L.  201,  208,  now  sections  4886  and 
4920  of  the  Revised  Statutes,  was,  "That  the 
inventor  must  apply  for  his  patent  within  two 
years  after  his  invention  is  in  such  a  condition 
that  he  can  apply  for  a  patent  for  it,  and  that, 
if  he  does  not  apply  wiUiin  such  time,  but  ap- 
plies after  the  expiration  of  such  time  and  ob- 
tains a  patent,  and  it  appears  that  his  invention 
was  in  public  use  at  a  time  more  than  two  years 
earlier  than  the  date  of  his  application,  his  pa- 
tent will  be  void,  even  though  sudi  public  use 
was  without  his  knowledge,  consent,  or  allow- 
ance, and  even  though  he  was  in  fact  the  orig- 
inal and  first  inventor  of  Uie  thing  patented  and 
so  in  public  use."  The  circuit  court,  in  that 
case,  appears  to  have  decided  the  question  on 
the  view  that  the  defense  set  up  in  the  answer 
was  tliat  the  invention  fiad  been  known  and  in 
use  in  the  United  States  more  than  two  years 
before  the  applicadon,  and  that  there  was  no 
issue  at  to  whether  the  public  use  for  more 
than  two  years  was  with  the  consent  or  allow- 
ance of  the  patentee;  but  this  court  decided  the 
case  on  the  question  of  the  consent  of  the  pat- 
entee to  the  use  for  more  than  [two]  years  before 
the  application. 

The  original  patent  in  the  present  case,  hav- 
ing been  applied  for  and  issued  prior  to  the  pas- 
sage of  the  Act  of  1870,  is  to  be  governed  by 
the  provisions  of  the  Acts  of  1886  and  1889. 
Secuon  6  of  the  Act  of  1886  provided  for  the 
issuing  of  a  patent  to  an  inventor  for  an  inven- 
tion not  known  or  used  by  others  before  his  dis- 
covery or  invention  thereof,  "and  not,  at  the 
time  of  his  application  for  a  patent,  in  public 
use  or  on  sale,  with  his  consent  or  allowance, 
as  the  inventor  or  discoverer."  Section  7  of 
the  same  Act  provided  for  the  issuing  of  a  pa- 
tent if,  on  examination,  it  should  not  appear  to 
the  commissioner  that  the  invention  had  been 
made  by  any  other  person  in  this  country  prior 
to  its  being  made  by  the  applicant,  or  that  it 
had  been  patented  or  described  in  any  printed 

gublication  in  this  or  any  foreign  country,  "or 
ad  been  in  public  use  or  on  sale  with  tne  ap- 
plicant's consent  or  allowance  prior  to  the  ap- 
plication." Section  15  of  the  same  Act  pro- 
vided that  the  defendant,  in  an  action  for  tiie 
inf rin^ment  of  a  patent,  might  show,  among 
other  things,  that  the  thing  patented  "had  been 
in  public  use,  or  on  sale,  with  the  consent  and 
allowance  of  the  patentee,  before  his  applica- 
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tion  for  a  patent;"  and  that,  if  thai  was  shown, 
Jud^ent  should  be  rendered  for  the  defendant. 

Tiie  seventh  section  of  the  Act  of  1889  wasia 
these  words:  "That  every  person  or  corpora- 
tion who  has,  or  shall  have,  purchased  or  con- 
structed any  newly  invented  machine,  manu- 
facture, or  composition  of  matter,  prior  to  tbe 
application  of  the  inventor  or  discoverer  for  a 
patent,  shall  be  held  to  possess  the  right  to  use, 
and  vend  to  others  to  bo  used,  tbe  specific  ma- 
chine, manufacture,  or  composition  of  matter  | 
so  made  or  purchased,  without  liability  there- 
for to  the  inventor,  or  any  other  person  inter- 
ested in  said  invention;  and  no  patent  shall  be 
held  to  be  invalid  by  reason  of  such  purdiase, 
sale,  or  use  prior  to  the  application  for  a  patent 
as  aforesaid,  except  on  proof  of  abandonment  of 
such  invention  to  the  public;  or  that  such  pur- 
chase, sale,  or  prior  use  has  been  for  more  than 
two  years  prior  to  such  application  for  a  pa- 
tent'' 

The  Act  of  July  8.  1870,  repealed  the  Act  of 
1889,  but  providea  (section  111)  that  such  repeal 
should  not  affect,  impair,  or  take  away  any 
right  existing  under  the  Act  of  1889.  Siection 
24  of  the  Act  of  1870,  now  embodied  in  section 
4886  of  the  Revised  Statutes,  was  in  these  words: 
''  Tfiat  any  person  who  has  invented  or  discov- 
ered any  new  and  useful  art,macbine,  manufact- 
ure, or  composition  of  matter,  or  any  new  mnd 
useful  improvement  thereof,  not  known  or  used 
by  others  in  this  country,  and  not  patented,  or 
described  in  any  printed  publication  tn  this  or 
any  foreign  country,  before  his  invention  or 
discovery  thereof,  and  not  in  public  use  or  od 
sale  for  more  than  two  years  prior  to  his  ap- 
plication, unless  the  same  is  proved  to  have  beeo 
abandoned,  may,  upon  payment  oi  the  duty 
required  by  law,  and  other  due  proceedings 
had,  obtain  a  patent  therefor." 

Section  87  of  the  Act  of  1870,  now  embodied 
in  section  4899  of  the  Revised  Statutes,  provided 
as  follows:  "  That  every  person  who  may  have 

1>urchased  of  the  inventor,  or  with  hb  know- 
edge  and  consent  may  have  constructed  aoy 
newly  invented  or  discovered  machine*  or  other 
patentable  article,  prior  to  the  application  by 
the  inventor  or  discoverer  for  a  patent,  or  sold 
or  used  one  so  constructed,  shall  have  the  ri^ht 
to  use.  and  vend  to  others  to  be  used,  the  specific 
thing  so  made  or  purchased,  without  liability 
therefor." 

In  section  61  oC  the  Act  of  1870  it  was  en- 
acted, that,  in  any  action  for  infringement,  the 
defendant  might  prove  on  the  trial,  as  a  defense, 
among  other  things,  that  the  thing  patented 
"  had  Deen  in  public  use  or  on  sale  in  this  coun- 
try, for  more  than  two  years  before  his  appli> 
cation  for  a  patent,  or  had  been  abandoned  to  the 
public,"  and  that,  if  such  special  matter  alleged 
should  be  found  for  the  defendant,  jud^menr 
should  be  rendered  for  him.  This  provision  is 
now  found  in  section  4920  of  the  Revised  Stat- 
utes. 

It  is  very  plain  that,  under  the  Act  of  1886^ 
if  the  thukfi^  patented  had  been  in  public  use  or 
on  sale  with  the  consent  or  allowance  of  the 
applicant  for  any  Ume,  however  short,  prior  to 
his  application,  the  patent  issued  to  him  ^was 
invalid.  Then  came  section  7  of  the  Act  of 
1889,  which  was  intended  as  an  amelioration  ii> 
favor  of  the  inventor,  in  this  re^>ect,  of  the 
strict  provisions  of  the  Act  of  1886.    The  first 

12»  V.  S^ 


1887. 


Andrews  v.  Hovst. 


267-270 


dcnae  of  that  aection  provides  for  the  protec- 
tion of  a  person  who,  prior  to  the  application 
for  the  patent,  porcbases  or  constructs  a  speci- 
fic machine  or  article,  and  declares  that  he  may 
use  and  sell  such  specific  machine  or  article 
after  the  patent  is  issued,  without  tiabilitj  to 
the  patentee.     The  section  docs  not  require,  in 
order  lo  thim  protection,  that  the  purchase  or 
construction  shall  have  been  with  the  consent 
or  allowance  of  the  person  who  afterwards  ob- 
tains the  patent  and  seeks  to  enforce  it  against 
such  purchaser  or  constructor.     The  words 
**  consent  or  allowance"  are  not  found  in  the 
provision.    The  only  requirement  i^  that  the 
specific  machine  or  article  shall  have  been  pur- 
chased or  constructed  at  some  time  prior  to  the 
application  for  a  patent.    The  second  clause  of 
the  section  then  i)as8C8  to  consider  the  effect 
upon  the  validity  of  the  patent  *'  of  such  pur- 
chase, sale,  or  use  prior  to  the  application'^  for 
the  patent,  and  declares  that  "  no  patent  shall 
be  held  to  be  invalid  by  reason  of  such  pur- 
diase,  sale,  or  use  prior  to  the  application  for 
a  patent,   as  aforesaid,  except  on   proof  of 
abandonment  of  such  invention  to  the  public, 
or  that  such  purchase,  sale,  or  prior  use  has 
been  for  more  than  two  years  prior  to  such  ap- 
plication for  a  patent"    The  expression  "such 
purcbase"  clearly  means  the  purchase  from  any 
person,  and  not  merely  from  the  person  who 
becomes  the  patentee  of  the  machine  or  article. 
The  expression  *'  such  sale  or  use"  clearly  re- 
fers to  the  use  or  sale  by  the  person  who  has 
purchased  or  con;:tructea  the  machine  or  article, 
the  right  to  use  and  sell  which  is  ffiven  to  him 
b^  the  first  part  of  the  section.    That  right  is 
given  to  a  person  who  has  constructed  the  ma- 
chine or  article,  as  well  as  to  one  who  has  pur- 
chased it;  and  the  plain  declaration  of  the  sec- 
ond part  of  the  section  is,  that,  where  the  pur- 
chase or  construction  of  the  machine  or  ar- 
ticle took  place  more  than  two  years  prior 
to  the  appucation  for  the  patent,  or  where 
the  use  or  sale  by  the  person  who  so  pur- 
diased  or  constructed  the  machine  or  article 
t^Mn    look  place  at  a  time  more  than  two  years 
^****   prior  to  the  application,  the  patent  becomes 
mvatid.    It  is  not  possible  in  any  other  way 
to  give  full  effect  to  the  word   "construct- 
ed,'^ in  the  first  part  of  the  section.    The  word 
^*  purchased"  and  the  word  "constructed"  are 
used  in  the  same  connection,  and  in  connection 
with  the  words  "so  made  or  purchased,"  which 
occur  afterwards;  and  the  word  "  purchased" 
cannot  be  limited  to  a  ptut:hase  from  the  ap- 
plicant for  the  patent,  nor  can  the  word  "con- 
structed "  be  limited  to  a  construction  with  the 
consent  and  allowance  of  such  applicant,  with- 
out interpolating  into  the  statute  the  words 
"  consent  or  allowance."    We  can  find  no  war- 
rant for  doing  this.    The  evident  piupose  of 
Khe  section  was  to  fix  a  period  of  limitation 
which  should  be  certain,  and  require  only  a 
calculation  of  time,  and  should  not  depend 
upon   the  uncertain  question  of  whether  the 
applicant  had  consented   to  or  allowed  the 
lale  or  use.    Its  object  was  to  require  the  in- 
ventor to  see  to  it  that  he  filed  his  application 
within  two  years  from  the  completion  of  his 
Invention,  so  as  to  cut  off  all  question  of  the 
defent  of  his  patent  by  a  use  or  snlc  of  it  by 
others  more  than  two  years  prior  to  his  applica- 
tion, and  thus  leave  open  only  the  question  of 
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priority  of  invention.  The  evident  intention 
of  Congress  was  to  take  away  the  right  (which 
existed  under  the  Act  of  1836)  to  obtain  a  pa 
tent  after  an  invention  had  for  a  long  period  of 
time  been  in  public  use  without  the  consent  or 
allowance  of  the  inventor;  it  limited  that  period 
to  two  years,  whether  the  inventoi^had  or  had 
not  consented  to  or  allowed  the  public  use. 
The  right  of  an  inventor  to  obtain  a  patent  was 
in  Uiis  respect  narrowed,  and  the  rights  of  the 
public  as  against  him  were  enlar^^,  by  the 
Act  of  1889.  The  language  of  section  24  of  the 
Act  of  1870,  now  section  4886  of  the  Revised 
Statutes,  is  to  the  same  effect,  and  carries  out 
the  policy  inaugurated  by  the  Act  of  1889.  ro--. 
It  allows  a  patent  to  be  granted  only  for  an  in-  [275 J 
vention  which  was  not  in  public  use  or  on  sale 
for  more  than  two  years  prior  to  the  applica- 
tion for  the  patent,  subject  to  the  defense  of 
abandonment  within  such  two  years,  which  is 
also  the  requirement  of  section  61  of  the  9ame 
Act;  while  section  87  of  that  Act  requires  that 
a  person,  in  order  to  have  the  right  to  use  and 
sell,  without  liability,  a  specific  thins  made  or 
purchased  prior  to  the  application  for  the  pa- 
tent, shall  have  purchased  it  of  the  inventor  or 
constructed  it  wft^  his  knowledge  and  consent. 

In  view  of  the  fact  that  section  87  of  the  Act 
of  1870  re-enacts  the  first  part  of  section  7  of 
the  Act  of  1839,  with  the  addition,  ex  industria, 
of  the  requirement,  in  order  to  confer  the  right 
to  use  the  specific  thing  in  question,  that  the 
purchase  of  it  should  have  been  from  the  in- 
ventor or  the  construction  of  it  should  have 
been  with  his  knowledge  and  consent,  and  of 
the  further  fact  that  section  24  of  the  Act  of 
1870  re-enacts  the  second  part  of  section  7  of 
the  Act  of  1889,  and  does  not  contain  a  require- 
ment that  the  public  use  or  sale  for  more  than 
two  years  prior  to  the  application  shall  have 
been  with  the  consent  or  allowance  of  the  pa- 
tentee, in  order  to  invalidate  the  patent,  it  may 
fairly  be  said,  that  it  was  the  view  of  Congress 
that  section  7  of  the  Act  of  1889  did  not  require, 
as  an  element,  the  knowledge,  consent  or  allow- 
ance of  the  applicant. 

Views  are  to  be  found  in  decialons  of  circuit 
courts,  not  in  harmony  with  the  construction 
we  have  thus  put  upon  section  7  of  the  Act  of 
1889.  That  construction  was  upheld  in  the 
very  full  opinion  given  by  Jtidge  Love,  one  of 
the  judges  who  sat  in  the  present  case  in  the 
circuit  court.  6  McCrary,  204.  It  was  indi- 
cated as  the  proper  construction  in  the  opinion 
of  Uiis  court  in  Elizabeth  v.  Nicholson  Pavement 
Co,  97  U.  8. 126, 184  [24:1000,1004],  which  was 
the  case  of  a  patent  issued  imder  the  Act  of 
1839,  and  where  this  court,  speaking  by  Mr. 
Justice  Bradley,  said,  in  regard  to  that  Act: 
^'An  abandonment  of  an  invention  to  the  public 
may  be  evinced  by  the  conduct  of  the  inventor 
at  any  time,  even  within  the  two  years  named 
in  the  law.  The  effect  of  the  law  is  that  no 
such  consequence  will  necessarily  follow  from 
the  invention  being  in  public  use  or  on  saJe, 
with  the  inventor's  consent  and  allowance,  at  [276] 
any  time  within  two  years  before  his  applica- 
tion; but  that,  if  the  invention  is  in  public  use 
or  on  sale  prior  to  that  time,  it  will  be  conclu- 
sive evidence  of  abandonment,  and  the  patent 
will  be  void." 

I7ie  decree  qf  Uie  Circuit  Court  ie  afflrmid, 
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EMIL  OBLBERMAKN  bt  al..  Pffflt,  in  Err., 

;    BDWIN  A.  MERRITT,  Late  Collector  of 
the  PoBT  OF  Nbw  Tobk. 

(Bed  8.  a  Reporter^  ed.  866-808D 

Merchant  appraUer^-^quaiifleatiaM  qf—exanU- 
nation  by—wUnm. 

1.  An  importer  Is  entitled,  under  Motion  2930.  R. 
6^  to  have  a  merchant  appraiser  who  Is  familiar 
wiUi  the  character  and  vailue  of  the  ffoods  in  ques- 
tion, and  is  entitled  to  raise  thequesnon  of  want  of 
quaUfloation  of  the  appraiser,  in  a  suit  at  law, 
brought  to  recover  an  excess  of  duties ;  such  qual- 
Iflcntlon  being  one  of  the  conditions  on  which  the 
validity  of  the  assessment  depends. 

2.  The  importer  mav  also  show,  in  such  action, 
that  the  appraiser  did  not  observe  the  require- 
ments of  section  2801  of  the  Revised  Statutes  by 
openinflTt  examining  and  appraising  the  pacluges 
designated  bv  the  collector ;  the  appraisement  be- 
ing vitiated  by  fnoof  of  a  railure  of  the  appraiser 
•otodo.  .       ,  ^^ 

8.  The  merchant  appraiser  is  a  competent  wit- 
ness, in  such  action,  to  prove  that  he  was  not  f^ 
miliar  with  the  character  and  value  of  the  goods, 
and  the  extent  and  character  of  the  examination 
which  he  made  of  them. 

[No.  47.] 
Argued  Nat.  S,  1887.     Decided  Nae,  ii.  1887. 

F'  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York.    Bevereed. 

The  facts  of  the  case  are  fully  stated  in  the 
opinion. 

Meeere.  Daniel  H.  Chamberlain,  W.  B. 
Bbrhbhtoer  and  Ensene  H.  lie  wis,  for  plain- 
HSb  in  error: 

Was  Mr.  Bates  such  aperson  as  is  contem- 
plated by  the  statute?  Were  the  reappraise- 
ment  proceedings  fatally  irregular  by  reason  of 
the  appointment  of  a  merchant  appraiser  not 
qualmed,  in  the  manner  prescribed  oy  law,  to 
act?  These  questions  should  have  been  sub- 
mitted to  the  lury  to  pass  upon  them. 

R.  8.  §  2980;  Burgeu  y,  Ckmwree,  2  Curt. 
220:  FaUeck  v.  Barney,  5  Blatchf.  88;  U.  8.  ▼. 
Earnehaw,  12  Fed.  Rep.  288. 

Another  material  issue  of  fact  was  tendered 
by  the  protest  and  pleadings  and  was  sought  to 
be  supported  by  evidence  which  was  excluded, 
yiz.,  the  question  whether  the  merchant  ap- 
praiser sumciently  examined  the  mercbandise 
under  appraisement  to  comply  with  the  posi- 
tive  requirements  of  law.  There  can  be  no 
doubt,  under  the  authorities,  of  the  materiality 
of  this  issue. 

R.  8.  g§  2901,  2902,  2980;  Treasury  Regula- 
tions, 1874,  arts.  406,  409;  Oreely  y.  Thomp- 
mm,  51  U.  8. 10  How.  225  (18:897);  Burgeee  y. 
Conteree,  2  Curt  216;  Converse  y.  Bvrgeee,  59 
U.  S.  18  How.  418  (15:455);  Paeeatant  v.  Mer- 
Hit,  Actions  Nos.  1  &  2  (unreported);  R  8. 
§2901. 

The  merchant  appraiser  was  a  competent 
witness  to  prove  his  own  disqualification  for 
the  office  to  which  he  was  appointed,  as  well 
as  the  nonperformance  of  acts  upon  which  the 
jurisdiction  of  the  board  of  reappraisement 
depended. 

Wright  y.  Miseiesippi  dt  L  Telegraph  Co.  20 
Iowa,  210; Packardr.  U.S.^Am.  Dec.  876n.; 
Heffron  y.  OaUupe,  56  Me.  568;  Ritchie  v. 
BMrooke,  7  8erg.  &  R.  458;  FoUansbee  v. 


Waiker,  74  I^l  809;  Woodward  y.  LeawiU,  107 
Mass.  458;  U.  8.  y.  Beid,  58  U.  8. 12  How.  866 
(18:1025);  Tork  d  0.  B.  B.  Q>.  Y.  Mpon,  69  U. 
8. 18  How.  246  (15:880). 

Says  Abbott,  in  his  Trial  Evidence,  p.  468: 
''An  arbitrator  may  be  required  to  testify  to 
facts  upon  which  his  legal  power  depended, 
but  not  the  propriety  or  impropriety  of  his  ex- 
ercise of  it'^  This  rule  is  well  settled  in  New 
York. 

Birkbeek  y.  Burrowe,  2  Hall,  58;  Maifor  of 
N.  T.  etc  y.  Butler,  1  Barb.  835;  Br^  y. 
Bmiih^  20  Barb.  409;  Cole  y.  Blunt,  2  Bosw. 
117. 

The  same  rule  prevails  in  Massachusetts, 
Pennsylvania,  Delaware,  Maine  and  Illinois. 

Strong  y.  Strong,  9  Cush.  560;  Hale  v.  Hu$e, 
10  Qray,  99;  Boop  v.  Brubacker,  1  Rawle,  804; 
Stetene  y.  Qray,  2  Har.  (DeL)  847;  Woodbury 
y.  Norihy,  8  Me.  85;  Spurek  v.  Crook,  19  HI 
415. 

And  in  England. 

Redman,  Awards,  114;  Brophy  v.  Bolmee,  3 
Molloy,  1;  Russ.  Awards,  504;  &  Dare  Valley 
i?.  O?.  L.  R.  6  Eq.  429;  Duke  qfBuceleueh  v. 
Metropolitan  Board  of  Worke,  L.  R  8  Excli. 
806;  A  a  L.  R.  5  Exch.  284;  5.  C.  L.  R  Eng.  Sf 
L  App.  5  H.  L.  418. 

That  portion  of  section  2900  which  provides, 
in  certain  cases,  for  the  imposition  of  an  addi- 
tional duty  of  20)(  is  in  conflict  with  the  Con- 
stitution of  the  United  States,  and  is  therefoie 
void. 

U.  8.  Const  art.  1,  g  8;  Id.  Amendments,  5, 
U'jDavideon  y.New  Orteane,  96  U.S.  97(24:ei6). 

The  following  are  some  of  the  cases  in  which 
the  meaning  of  the  plirase  "due  process  of 
law"  has  been  wproximated: 

MeMUlen  v.  Jndereon,  95  IJ.  8.  87  (24:885); 
Davidson  y.  Ifew  Orleane,  eupra;  Sifiland  y. 
Hotehkiee,  100  U.  8.  491  (25:558);  SpHnger  y. 
United  States,  102  U.  8.  586  (26:  258);  EeU^  ▼. 
Pittsburgh,  104  U.  8.  78  (26:  658);  Hilton  ▼. 
MerriU,  110  U.  8.  97  (28:  SS);  Hngar  y.  Reela 
motion  Diet.  Ill  U.  8.  701  (28:5&);  WurU  v. 
Hoagland,  114 IJ.  8. 606  (29:229);  Cooley,  Const. 
Lim.  6th  ed.  484;  Bank  of  Columbia  v.  Okelp, 
17  U.  8.  4  Wheat  285,  244  (4:559,  561). 
.   llie  imposition  of  the  20  per  cent  upon  the 
conditions  prescribed  by  the  statute  is  equally 
obnoxious  whether  it  be  considered  a  pensUty 
or  a  duty. 

Bartlett  v.  Eane,  57  U.  S.  16  How.  2n3 
(14:981);  U.  8.  v.  67 Packages,  58  U.  8.  17 How. 
85  (15:54). 

In  cases  of  conflict  that  provision  must  pre- 
vail which  is  most  favorable  to  the  citizen. 

Cobb  V.  Hamlin,  8  Cliff.  191;  Pmsers  v.  JSar- 
neyi  5  Blatcbf.  202;  U.  8.  v.  Wtggfesworth,  3 
Story,  874;  Adams  v.  Bancroft,  8  Sumn.  887. 

There  is  no  autbority  in  the  customs  revc* 
nue  laws  for  tbc  imposition,  in  any  case,  of  the 
additional  duty  of  20  per  cent  upon  cbar^gea 
and  commissions. 

K  8.  §§2900-2903;  Treasury  Dec.  1877,  No. 
8192;  Sampson  v.  Beadee.  61  U.  8. 20  How.  671 
(15:1022);  Cobb  v.  Hamlin,  8  Cliff.  191;  Bae4>a^ 
ri  V.  MaxweU,  8  Blatchf.  874;  PassawtrU  v. 
MerriU,  supra. 

Mr.  G.  A.  Jeiiks,  SoUdtor-Oen.,  for  de- 
fendant in  error: 

The  statute  declares  the  appraisement  ^wtien 
determined  shall  be  flnal  and  deemed  to  be  tlie 
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true  rtloe,  and  duties  shall  be  levied  thereon 
•ccofdingly. 

mWm  T.  Merritt,  110  U.  B.  97  (38:88);  HerU 
T.  MarwU,  8  Blatchf .  187;  Bdeher  y.  Linn,  66 
U.  8.  34  How.  508  (16:754). 

In  the  case  of  MaiUard  v.  Lawrence.  8 
Blatchf.  881,  the  percentage  added  under  asim- 
flar  statute  was  ruled  not  to  be  a  penalty,  but 
was  regarded  as  an  increase,  on  the  contin- 
gency specified.  In  the  case  of  Mwrray  y. 
Hifboktn  Land  et  L  Co,  50  U.  8.  18  How.  272 
(15:872),  the  language  in  the  Ck>nstitution»  "due 
process  of  law,'*  was  ruled  not  to  prevent  the 
collection  of  taxes  or  dues  to  the  government 
by  summary  process. 

mWm  y.  Memtt,  110  U.  S.  107  (28:86). 

Mr.  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
em  District  of  New  York  by  the  members  of 
the  copartnership  firm  of  £.  Oelbermann 
&  Co.,  against  the  Collector  of  the  Port  of 
New  York,  in  November,  1880,  tb  recover  the 
sum  of  $4,925.20.  with  interest,  as  an  alleged 
excess  of  duties  exacted  bv  the  Ck>llector  on  an 
importation  of  84  cases  of  silk  and  cotton  vel- 
vets into  the  Port  of  New  York  from  Qermany, 
na  Rotterdam,  in  June,  1879. 

There  were  two  invoices  covered  by  or^e  en- 
try. One  of  the  inyoices  was  for  10  cases  and 
the  other  for  24  cases.  The  Collector  desig- 
nated 2  cases  from  the  invoice  of  10  cases  and 
8  cases  from  the  invoice  of  24  cases  for  exami- 
nation tnr  the  appraiser,  which  5  cases  were 
sent  to  the  public  store.  The  appraiser,  after 
examination,  raised  the  entered  value  of  tiie 
merchandise  more  than  10  per  cent,  and  re- 
ported such  advance  in  value  to  the  Collector. 
Tt>c  plaintiffs  thereupon  gave  notice  to  the 
Collector  of  their  dissatisfaction  with  such  ap- 
praisement The  Collector  then  selected  Levi 
M.  Bates,  a  merchant  of  New  York  City,  to 
be  associated  as  merchant  appraiser  with  A.  P. 
Ketchum,  general  appraiser,  in  examining  and 
appraising  the  merchandise.  Such  proceed- 
ings were  had  that  the  general  appraiser  and 
the  merchant  appraiser  disagreed,  and  made 
separate  reports  of  their  appraisement  to  the 
Collector,  who  decided  between  them  and 
adopted  the  report  of  the  general  appraiser  as 
to  the  value  of  the  mcrcbaudise.  The  entered 
value  of  the  invoice  of  the  10  cases  was  $8,477, 
and  the  entered  value  of  the  invoice  of  the  24 
cases  was  $9,441,  being  an  aggrec^te  entered 
value  of  $12,918,  upon  whichTat  the  time  of 
entry,  the  plaintiffs  paid  a  duty  of  60  per  cent 
ad  ealorem,  the  proper  rate,  amounting  to 
$7,750.80.  The  value  of  the  invoice  of  the  10 
cases  was  advanced  by  the  reappraisement  to 
$4,082.  and  that  of  the  invoice  of  the  24  cases 
to  $11,522,  making  a  total  advanced  value  of 
the  goods,  after  the  reappraisement,  of  $15,554. 
Thus  the  entered  value  of  each  invoice  was 
advanced  by  the  reappraisement  more  than  10 
Dcr  cent,  and  the  Collector  liquidated  the  duty 
ou  the  goods  at  60  per  cent  upon  such  aa- 
vanccd  valuation,  such  duties  amounting  to 
$9,:{82.40,  being  an  increase  in  the  dutv  of 
$1,581.60.  In  addition  to  such  regular  duty, 
he  levied  an  additional  duty  of  20  per  ceiit, 
under  section  2900  of  the   Revised   Statu  les, 
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upon  the  $16,554,  amounting  to  $8,110.80. 
The  plaintiffs  paid  such  two  sums  of  $1,591.60 
and  $8,110.80,  and  filed  a  protest  in  writing  on 
the  16th  of  October,  1879,  in  due  time,  against 
the  allc^  exaction.  They  also  appealed  from 
the  decision  of  the  Collector  to  the  Secretary 
of  the  Treasury,  and  brought  this  suit  within 
the  time  limited  by  law.  They  included  in 
their  suit  a  further  sum  of  $282.80,  which  had 
reference  to  some  other  matter.  At  the  trial, 
the  court  directed  the  jury  to  find  a  verdict  for 
the  defendant,  which  was  done;  and,  after  a 
judgment  for  the  defendant,  the  plaintiffs  sued 
out  a  writ  of  error. 

It  appeared  in  evidence  at  the  trial  that  all 
the  cases  covered  by  the  invoice  of  the  10  cases 
were,  before  the  official  appraisement  was  made, 
sent  to  the  appraisers'  store;  that  the  merchant 
appraiser  advanced  the  value  of  the  10  cases  an 
average  of  8.4  per  cent,  and  the  value  of  the  24 
cases  an  average  of  8.9  per  cent;  and  that  the 
general  appraiser  advanced  the  value  of  the  10 
cases  an  average  of  16  per  cent,  and  the  value 
of  the  24  cases  an  average  of  22.1  per  cent 

Among  the  grounds  of  objection  stated  in  the 
protest  were  these:  (1)  that  the  merchant  ap- 
praiser was  not  a  merchant  duly  qufdified  to  ap- 
C raise  the  merchandise  in  question,  as  required 
y  law,  inasmuch  as  he  was  not  familiar  with 
the  character  and  value  of  the  goods  to  be  ap- 
praised; (2)  that  the  appraisers,  and  each  of 
them,  did  not  diligently  and  faithfully  examine 
and  inspect  such  packages  of  the  goods  as  were 
designated  by  the  Collector  on  the  invoices  and 
were  ordered  to  the  public  store  to  be  opened^ 
examined  and  appraised. 

Section  2980of  the  Revised  Statutes  provides, 
that  the  importer  may,  after  the  original  ap- 
praisement of  imported  goods,  ffive  notice  to 
the  Collector  in  writing  of  his  cussatisfaction 
therewith,  and  that,  on  the  receipt  of  such  no- 
tice, **  the  Collector  shall  select  one  discreet  and 
experienced  merchant  to  be  associated  with  one 
of  the  general  appraisers  wherever  practicable, 
or  two  discreet  and  experienced  merchants,  cit- 
izens of  the  United  States,  familiar  with  the 
character  and  value  of  the  goods  in  question, 
to  examine  and  appraise  the  same,  agreeably  to 
the  foregoing  provisions;  and  if  they  shall  dis- 
agree, the  (yollector  shall  decide  between  them; 
and  the  appraisement  thus  determined  shall  be 
final  and  be  deemed  to  be  the  true  value,  and 
the  duties  shall  be  levied  thereon  accordingly." 
It  was  under  this  provision  of  the  statute  that 
the  foregoing  proceedings  took  place. 

After  evidence  to  the  purport  before  men- 
tioned bad  been  given,  the  plaintiffs  called  as  a 
witness  Mr.  Bates,  the  merchant  appraiser,  who 
testified  that  he  resided  and  carried  on  business 
in  the  City  of  New  York,  and  that  he  served 
as  merchant  appraiser  in  this  case,  and  received 
his  appointment  as  such  from  the  Collector. 
Tbe  witness  was  then  asked  in  succession,  by 
the  plaintiffs'  counsel,  the  following  ques- 
tions: 

"  Q.  Will  you  state  whether,  at  the  time  you 
were  selected  to  act  as  merchant  appraiser,  you 
had  any  familiarity,  and  if  so,  how  much  fa- 
miliarity, with  silk  velvets." 

*  *  Q.  Will  youstate  what  familiarity  you  had 
with  silk  velvets  at  the  time  you  were  appoint- 
ed merchant  appraiser  in  this  case?" 

*•  Q.    At  the  time  you  were  appointed  mer- 
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chant  appraiser  were  you  familiar  with  the  val- 
ue of  suK  yelyets?  " 

To  each  of  these  questions  the  counsel  for 
the  defendant  objected,  on  the  ground  that 
each  was  incompetent  and  immaterial,  and  also 
upon  the  grounas  (1)  ^'  that  it  is  not  competent 
now  to  try  the  question  as  to  whether  the  per- 
son appointed  by  the  CoJlector  was  familiar 
with  the  goods  in  question  or  not;  that  that  is 
a  question  which  must  be  determined  by  the 
Collector;"  (2)  "that  if  it  were  comi^elent  for 
the  plaintiffs  to  try  the  question  at  all  here,  it  is 
not  competent  for  them  to  proye  the  incompe- 
tency of  this  appraiser  by  his  own  mouth."  The 
court  sustained  the  objection  to  each  (^[uestion, 
and  the  plaintiffs  excepted  to  each  ruling. 

After  the  last  question  above  recited  had  been 
objected  to,  and  before  it  was  ruled  upon,  the 
court  said:  ''  I  will  exclude  that  in  that  form, 
but  I  do  not  intend  to  cut  you  off  from  intro- 
[360]  dudng  any  competent  evidence  of  the  fact  that 
Mr.  mtes  was  not  a  merchant;  that  is,  an  ex- 
perienced man  having  some  familiarity  with 
these  sroods;  that  he  was  not  of  the  class  point- 
ed out  in  the  Act  of  Congress,  as  an  experienced 
merchant." 

The  plaintiffs'  counsel  then  asked  the  witness 
the  following  question: 

**  Q.  Will  you  state  to  the  court  and  jury 
what  steps  you  took  after  you  became  merchant 
appraiser  to  examine  the  merchandise  which 
was  the  subject  of  reappraisement?  " 

The  defendants  counsel  objected  to  this  ques- 
tion "on  the  groimd  that  it  was  incompetent  and 
immaterial,  and  because  the  witness  should  not 
be  allowed  to  impeach  his  own  finding  as  mer- 
chant appraiser.'^  Thereupon  the  court  said: 
"  As  you  put  the  question  I  shall  exclude  it;  at 
the  same  time  I  should  not  exclude  evidence  that 
he  made  no  examination  at  all  or  that  he  did  not 
act  at  all.'^  To  this  ruling  the  plaintiffs  ex- 
cepted. 

The  following  question  was  then  ruled  out 
under  the  same  objection,  and  the  ruling  was 
excepted  to  by  the  plaintiffs:  "Q.  What  did 
you  do  in  the  way  of  examination  of  the  mer- 
chandise which  was  the  subject  of  that  reap- 
praisement? " 

The  following  question  was  then  put  by  the 
plaintiffs'  counsel:  **  Q.  Did  you  make  any 
examination  of  any  of  the  merchandise  which 
was  the  subject  of  that  reappraisement?  "  The 
witness  answered  that  be  did,  and  that  his  ex- 
amination was  at  the  appraisers'  headquarters, 
on  the  west  side  of  the  town. 

The  following  questions  in  succession  were 
then  asked  the  witness  by  the  plaintiffs*  coun- 
sel, and  to  each  the  same  objection  was  taken 
by  the  defendant  Each  was  ruled  out  by  the 
court,  and  to  each  ruling  an  exception  was 
taken  by  the  plaintiffs. 

*'  Q.    Did  your  examination  of  the  goods, 
such  as  it  was,  take  place  in  the  wareroom  at 
the  appraisers'  headquarters? 
rottn         **Q-    Who  was  present? 
l»oij         .»q    Were  the  importers? 

"Q.    Or  either  of  them?" 
(}.    How  many  cases  of  merchandise  be- 
jing  to  this  invoice  did  you  find  there?  " 
Q.   How  many  cases  did  you  open  or  have 
open^  for  examination?" 

"  Q.  How  many  pieces  of  velvet  did  you  ex- 
nmine?" 
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Q.    Was  that  the  only  examination  yon 
made  of  those  ^oods?  " 

"  Q.  Ajsummg  that  you  had  been  examin- 
ing those  goods  as  a  purchaser,  and  that  yoa 
did  not  know  who  the  owners  were,  and  knew 
nothing  of  their  responsibility,  would  you  liave 
purchased  the  goods  from  the  examination  that 
you  made,  if  Uiere  was  nobody  behind  you  to 
fall  back  upon  if  there  were  any  variations  in 
the  quality?" 

The  court  then  directed  a  verdict  for  the  de- 
fondant,  and  the  plaintiffs  excepted  to  such  di- 
rection. 

Although  the  advance  made  in  the  valuation 
of  each  invoice  by  the  merchant  appraiser  was 
less  than  10  per  cent,  yet  the  impv>rters  were  en- 
titled to  have  a  merchant  appraiser  with  the 
qualifications  prescri>ed  Iw*  the  statute,  with  a 
view  to  his  legitimate  innuence  with  the  gen- 
eral appraiser  to  limit  his  advance  not  only  so 
that  it  should  not  exceed  10  per  cent,  with  ref- 
erence to  the  additional  duty,  but  so  that  it 
should  not  exceed  such  sum  as  a  merchant  ap- 
praiser with  those  qualifications  should  deera 
just  and  fair.*  For  the  Collector  is  required,  by 
section  2930,  to  decide  between  the  two  ap- 
praisers, if  they  disagree. 

It  was  held  by  this  court,  in  Hilton  v.  Merritt, 
110  U.  8.  97  [28:83],  that  the  valuation  of  mer- 
chandise maae  by  the  customs  officers  under 
the  statute  for  the  purpose  of  levying  duties 
thereon  is,  in  the  absence  of  fraud  on  the  part 
of  the  officers,  conclusive  on  the  importer,  ano 
that  sections  2931  and  8011  of  the  Revised  Stat- 
utes, which  give  the  right  of  appeal  to  the  Sec- 
retary of  the  Treasury,  when  auties  are  alleged 
to  have  been  illegally  or  erroneously  exacted, 
and  the  right  of  trial  by  jury  in  case  of  adverse 
decision  by  the  Secretary  of  the  Treasury,  do 
not  relate  to  alleged  errors  in  the  apprai^ment 
of  goods. 

In  that  case,  there  was  p  reappraisement  by  a 
merchant  appraiser,  associated  with  one  of  the 
general  appraisers,  of  an  invoice  of  kid  gloves, 
and  the  collector  had  thereafter  adopted  the 
appraisement  returned  in  an  amended  report  of 
the  i^eneral  appraiser,  and,  the  advance  of  the 
invoice  value  beiag  16.2  per  cent,  had  imposed 
an  additional  duty  of  20  per  cent,  on  account 
of  undervaluation  in  the  entry.    At  the  trial, 
the  plaintiffs  offered  to  show  the  forci^  mar- 
ket value  of  the  goods.    They  also  offered  in 
evidence  the  records  of  the  proceedings  beforo 
the  merchant  appraiser  and  the  general  ap- 
praiser, including  the  testimony  and  various 
documents  before  those  officers  and  subsequeot- 
ly  before  the  collector,  and  also  the  testimony 
of  the  C3llector  to  show  all  the  facts  within  his 
knowledge,  or  officially  acted  upon  by  him,  in 
relation  to  the  invoice  in  question,  and  to  show 
what  his  experience  was  in  valuing  kid  ^oves. 
This  evidence  was  excluded.    The  plaintiffs 
also  claimed  the  right  to  go  to  the  jury  upon 
the  questions  (1)  whether  the  collector,  acting 
as  appraiser,  fully  and  fairly  examined  the 
goods;  (2)  whether  the  goods  were  invoiced  at 
their  fair  and  actual  value  in  the  principal  mar- 
kets of  France  at  the  time  of  exportation;  (8) 
whether  a  fair  examination  of  the  ^oods  ^waa 
made  by  the  general  appraiser,  associated  with 
the  merchant  appraiser,  when  that  question  was 
referred  to  him;  (4)  whether  the  facts  stated  in 
the  protests  had  been  established  by  the  eri- 
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for  ezamiaatioii.  The  court  olMerred  that  it 
would  not  exclude  evidenee  that  Mr.  Bates 
made  no  examination  at  aU,  and  thereupon  the 
witneBB,  in  reply  to  a  question  whether  he  made 
any  examination  of  any  of  the  merchandise, 
answered  that  he  did.  But  this  ruling  did  not 
five  to  the  plaintiffs  that  to  which  they  were 
entitled.  The  ouhsequent  questions  which 
were  excluded,  as  to  how  many  cases  he  opened 
or  had  opened  for  examination,  and  as  to  the 
character  of  the  examination  he  made,  the  ob- 
ject of  which  questions  was  to  ascertain  wheth- 
er it  was  such  an  examination  as  the  statute 
prescribed,  were  intended  to  show  a  noncom- 
pliance with  the  statute  as  to  examination, 
within  the  terms  of  the  protest  This  theplait:- 
tilfs  had  a  right  to  show.  In  Oreely  v.  TJumjh 
•wi,  51  U.  8,  10  How.  225  [18:3971,  the  circuit 
court  had  instructed  the  jury  that  if  both  of  the 
appraisers  did  not  make  some  personal  exami- 
nation of  the  goods,  their  report  or  decision 
was  not  made  in  conformity  to  law,  and  did  not 
justify  the  penalty;  and  the  propriety  of  this 
instruction  was  approved  by  this  court.  In 
CkmTene  ▼.  Butwm,  59  U.  8.  18  How.  418  [15: 
455],  it  was  held,  as  we  have  seen,  that  the  ap- 
praisement was  vitiated  by  proof  of  a  failure  to 
open,  examine,  and  appraise  the  packages  des- 
ignated by  the  collector,  or  to  do  what  was  an 
equivalent  for  such  an  examination. 

iJITe  are  also  of  opinion,  for  the  reasons  before 
stated,  that  Mr.  Bates  was  a  competent  witness 
to  prove  the  extent  and  character  of  the  exam- 
ination which  he  made  of  the  goods  in  question. 
He  may  have  been  the  only  witness  who  could 
testify  as  to  sudi  examination,  and  certainly 
there  was  no  witness  who  could  know  more  on 

the  subject 

We  do  not  consider  it  necessary  or  proper 
to  express  an  opinion  upon  any  of  the  other 
questions  raised  by  the  counsel  for  the  plaintiffs 

in  error.  _ 

Thefudgmentoftfte  Circuit  Court  %s  reversed, 
and  the  COM  U  remanded  to  fJuU  CovTt,miha  di- 
reckon  to  award  a  new  trial. 


THOMAS  J.  MU8TIN  bt  al.,  PBTf.  in 

Err,, 

e. 

JOHN  CADWALADER,  CoUector  of  Dist. 

of  Phila. 

OSee  8.  G.  Beporter^s  ed.  86I»-87S.) 

Merchant  apprauer — evidence, 

1.  A  merchant  appraiser,  under  section  2900  of 
tbe  Bevtoed  Statutes,  must  be  a  person  familiar 
with  the  character  and  value  of  the  goods  in  ques- 
tion. ^  ,  .  s  ^ 

2.  In  an  action  for  an  erroneous  imposition  of 
duties,  the  importer  may  show  that  the  merchant 
appraiser  was  not  famiUar  with  the  character  and 
vaiae  of  the  goods. 

[No.  1002.1 

Submitted  Nov.  S,18S7.    Decided  Nov,  £1,1887, 

r\  ERROR  to  the  Circuit  Court  of  the  United 
8tate8  for  the  Eastern  District  of  Pennsyl- 
vania.   Betereed, 
The  facts  are  fully  stated  in  the  opinion. 

18S  U.  8. 


Tjlmr^    Alekander     P.    BLetehiui  and 
Frank  P.  Piiehard,  for  plaintiffs  in  error: 

An  appraiser  is  an  officer,  and  can  only  be 
appointed  bv  the  President,  or  if  an  "  inferior 
officer,"  by  the  head  of  a  department,  or  a  court 
of  law 

Eeniy  T.  Lvmeji  Bing.  91;  State  y.  WiUon„ 
29  Ohio  8t.  846;  lie  Wood,  Hopk.  Oh.  6;  Moz. 
&  W.  Law  Die.  284;  PeopU  y.  Pincknw,  82  N. 
Y.  726;  Stone  v.  U.S.SCt  CI.  202;  Be  Hath- 
away,  71  N.  Y.  248;  Bex  y.  BumeU,  Carth. 
478,  479;  8  Kent,  Com.  464;  U,  8,  v.  Maurice^ 
2  Brock.  102;  7  Bac.  Abr.  279,  280;  OoUine  v. 
U,  S,  14  Ot  CI.  574;  U.  S.  y.  Oermaine,  99  U. 
8.  609  (25:488);  11  Ops.  Attys-Gen.  210;  18 
Ops.  Attys-6en.  618;  4  Ops.  Attys-Gen.  164;  8 
Ops.  At^s-Gten.  41;  Bobineon  v.  Chamberlain, 
84  N.  Y,  898;  Wiee  v.  WUhare,  7  U.  8.  8 
Cranch,  886  (2:458);  Sartford  v.  Boyd,  8 
Cranch,  C.  C.  78;  Ex  parte  Smith,  Id.  694. 

The  tribunal  organized  under  section  2980, 
United  States  Revised  Statutes,  is  an  official 
board.  Both  members  of  the  tribunal  are 
United  States  officers. 

Bjr  the  statutes  and  by  treasury  regulations^ 
considered  either  together  or  separately,  mer- 
chant appraisers  are  officers. 

The  treasury  regulations  constitute  the 
merchant  appraiser  a  dignified  and  superior 
officer. 

The  court  has  established  these  merchant 
appraisers,  as  customs  officers. 

HiUon  V.  Merntt,  110  U.  8.  97  (28:88). 

These  appraisers  have  become  customs  offi- 
cers of  power  and  authority  inferior  to  none  in 
the  United  States  revenue  system. 

The  merdiant  appraiser  beine  an  officer  or 
employee  in  the  custoiAs  service  u  amenable  to 
the  Civil  Service  Law. 

Act  Jan.  16, 1888,  chap.  27. 

Section  2980  is  wholly  inoperative  because 
of  its  unconstitutional  features. 

AUen  V.  Louisiana,  103  U.  8.  88  (26:819); 
Trademark  Cases,  100  U.  8.  98  (25:658):  Vir- 
ginia Coupon  Cases,  114  U.  8.  804  (20:197); 
Spraigue  v.  Thompson,  118  U.  8.  96  (80:117). 

Evidence  was  admissible  as  to  the  character 
and  value  of  the  merchandise. 

MorriU  v.  Jones,  106  U.  8.  466  (27:267);  Ober- 
teuffer  v.  Bob&rtson,  116  U.  S.  499  (29:  706). 

Actions  at  la  ^  of  this  character,  founded  on 
the  illegality  of  the  transactioD,  existed  at  com- 
mon law  prior  to  the  Constitution ;  and  are 
therefore  ^aranteed  under  the  Seventh  Amend- 
ment, which  preserves  the  right  of  trial  br 
jury  in  all  suits  at  common  law  where  the  val- 
ue in  controversy  shall  exceed  (20. 

CampbeU  v.  Hall,  Cowp,  206;  Stevenson  y. 
Mortimer,  Cowp.  806;  Camplin  v.  Bullman^ 
Parker,  Exch.  198;  Snowdon  v.  Davis,  1  Taunt 
859;  Irving  v.  Wilson,  4  T.  R.  485;  Bailer  v. 
Harrison,  Cowp.  565;  Elliott  v.  Swartwovt,  86 
U.  8.  10  Pet.  157(9:381);  and  this  common  law 
has  prevailed  in  state  courts  in  actions  against 
the  United  States  officials. 

Bipley  v.  Oelston,  9  Johns.  201;  Clinton  v. 
Strong,  Id.  870;  Den  v.  Uoboken  L  d  L  Co, 
59  U.  8.  18  How.  274  (15:373);  Springer  v.  U. 
S.  102  U.  8.  694  (26:256). 

The  designated  packages  ordered  by  tbe  col- 
lector must  be  opened,  examined,  and  ap- 
praised. This  act  of  examination  is  jurisdic- 
tionaL 
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another,  under  the  drcumstances  stated,  was 
illegal.  This  was  an  examination  into  the  com- 
petency of  the  appointment  of  the  substituted 
merdiant  appraiser,  of  the  same  character  with 
the  inquiry  into  the  competency  of  the  mer- 
chant appraiser  in  the  present  case. 

In  OmMTMY.  Burgem,  69  U.  S.  18  How.  418 
[16:4551,  which  arose  under  the  Act  of  1842, 
the  plaintifls  offered  to  prove  that  the  merchant 
appraisers  did  not  examine  or  see  any  of  the 
original  packages  of  the  merchandise,  which 
was  sugar,  but  only  saw  samples  which  had 
been  previously^  taken  from  one  in  ten  of  the 
packages  described  in  the  invoioe,  and  liiat  such 
samples  would  not,  when  exposed  to  the  air, 
afford  a  fair  criterion  by  whicn  to  judge  of  the 
importation,  and  claimed  the  right  to  go  behind 
the  return  of  the  merchant  appraisers,  on  the 
ground  that  they  had  not  examined  the  sugar. 
Section  21  of  the  Act  of  August  80, 1842,  chap. 
270,  6  Stat,  at  L.  665,  now  embodied  in  section 
2801  of  the  Revised  Statutes,  provided  that  the 
collector  should  designate  on  the  invoice  at  least 
one  package  of  every  invoice,  and  one  package 
at  least  of  every  ten  packages  imported,  to  be 
opened,  examined,  and  appraised  in  the  public 
stores.  The  defendant  objected  to  the  admis- 
sion of  the  c^ence,  in  the  absence  of  fraud  on 
the  part  of  the  appnuser8,and  claimed  that  their 
decision  was  in  the  nature  of  an  award,  and 
final  under  the  statute,  and  not  open  to  review 
under  the  protest  The  protest  allc^^  that  the 
ffoods  "were  not  fairly  and  faithfulty  examined 
oy  the  appraisers."  The  circuit  court  ruled 
that  the  evidence  waa  admissible,  and  that  the 
plaintiffs  might  go  to  the  Jurv  on  the  question 
whether  the  examination  made  by  the  merchant 
appraisers  was  in  substance  and  effect  equiva* 
lent  to  an  examination  of  one  package  in  ten  of 
the  importation,  and  that,  if  it  was  not,  the  ap- 

Sraisement  was  void.  The  plaintiffs  had  a  ver- 
ict  and  a  Judgment,  and,  on  a  writ  of  error 
by  the  collector,  the  Judgment  was  aflftrmed  by 
this  court.  The  court  observes,  in  its  opinion, 
that  the  decision  of  the  merchant  appraisers  is 
final  "provided  it  is  made  in  pursuance  of  law;" 
and,  referring  to  the  Acts  of  Congress  on  the 
subject,  the  court  adds:    "These  Acts  of  Con- 

fress  provide  for  the  appointment,  regulate  the 
uties,  and  impose  the  limitations  on  the  au- 
thority of  the  appraisers,  and  determine  the 
conditions  on  which  the  validity  of  their  assess- 
ment depends.  All  their  powers  are  derived 
from  these  Acts,  and  i.  is  their  duty  to  observe 
the  restrictions  and  to  obey  the  directions  they 
contain.  In  the  present  instance,  there  was  a 
n^lect  of  the  positive  mandate  'to  open,  ex- 
amine and  appraise  one  package  of  every  in- 
voice and  one  package  at  least  of  every  ten 
packages  of  goods,  wares  and  merchandise;' 
and  the  Jury  have  found  that  the  inquiry  they 
made  was  not,  in  substance  nor  in  effect,  an 
equivalent  for  such  an  examination.  We  are, 
therefore,  of  the  opinion  that  the  importer  was 
not  precluded  by  tneir  return  from  disputing 
the  sufficiency  or  accuracy  of  their  assessment.^ 
If  such  nonobservance  of  the  positive  man- 
date of  the  statute  in  regard  to  the  examination 
of  so  many  of  the  original  packages  as  the  stat- 
ute specified,  as  a  condition  on  which  the  va- 
lidity of  the  assessment  depended,  vitiated  the 
appraisement,  the  nonobservance  of  the  statute 
in  regard  to  the  qualifications  of  the  merchant  | 

108 


appraiser  must  be  regarded  as  equally  one  of  the 
conditions  on  which  the  validitjr  of^  the  assess- 
ment depends,  and  the  plaintiff  must  have  an 
equal  right  in  either  case  to  make  proof,  at  the 
trial,  of  such  nonobservance,  if  be  has  complied 
with  the  other  statutory  requirements  necessary 
for  the  bringing  of  his  suit  We  do  not  lay 
down  any  absolute  or  comparative  standard  of 
familiarity  with  the  character  and  value  of  the 
goods  which  must  be  applied  to  carry  out  the 
requirements  of  the  statute.  There  must  be, 
in  every  case,  a  substantial  compliance  with 
the  statute.  This  does  not  necessarily  require 
the  highest  degree  of  such  familiarity.  There 
must  be,  in  good  faith,  in  every  case,  the  ap- 
pointment of  a  person  having  the  qualifications 
prescribed  by  the  statute. 

In  regard  to  the  question  whether  Mr.  Bates 
was  a  competent  witness  to  prove  that  he  was 
not  familiar  with  the  character  and  value  of 
silk  velvets,  we  are  of  opinion  that  his  evidence 
on  that  subject  was  admissible.  As  the  ques- 
tion of  his  familiarity  with  the  article  and  with 
its  value  necessarily  depended  upon  Uie  nature, 
and  to  some  degree,  at  least,  upon  the  extent, 
of  his  experience  in  connection  with  the  article, 
no  one  could  know  what  that  experience  was 
so  well  as  himself.  If  he  is  to  be  excluded  ss 
a  witness  on  the  subject,  when  offered  by  either 
side,  the  court  and  the  Jury  and  the  parties 
would  be  deprived  of  the  best  testimony  with- 
in reach.  Tnere  is  no  ground  of  public  policy 
which  forbids  that  the  merchant  appraiser 
should  be  a  witness  to  the  extent  above  indi- 
cated. The  brief  of  Uie  solicitor  general  does 
not  urge  that  the  witness  was  -^'Ci  %  competent 
witness  to  that  extent 

The  question  is  somewhat  analogous  to  thai 
in  the  case  of  an  arbitrator.  It  has  been  held 
that  an  arbitrator  can  be  a  witnen  as  to  the 
time  when,  and  the  circumstances  in  which,  he 
made  an  award,  with  a  view  to  show  that,  by 
the  terms  of  the  submission,  he  was  not  author- 
ized to  make  the  award  (Woodbury  v.  Northv, 
8  Me.  86);  as  to  the  fact  that  the  arbitrators  did 
not  examine  or  act  upon  a  certain  matter  {Roap 
V.  Brttbaeker,  1  Rawie.  804);  as  to  facto  whi<£ 
occurred  at  or  during  the  arbitration ,  and  which 
tend  to  show  the  award  to  be  void  for  legal 
cause  (Strong  V,  Strong,  9  Gush.  660,  676);  and 

Sto  whether  a  certain  claim  was  included  in 
e  award  (Hale  v.  Hnse,  10  Gray,  99).     See 
also  Spurek  v.  Orook,  19  111.  415.    The  same 
principle  has  been  applied  in  the  case  of  a  tri- 
bunal called  a  jury,  appointed  to  assess  damages 
and  apportion  benefits  in  the  widening  of  a 
street  (Canal  Bank  v.  Albany,  9  Wend.   244); 
and  in  the  case  of  commissioners  appointed  to 
condemn  land  for  railroad  purposes  (Marquette, 
ff,  it  0.  B,  jB.  Co.  v.  Probate  Judge,  53  Mich. 
217).    In  Duke  of  Bucdeueh  v.   MetropaUt^tn 
Board  of  Works,  L  R.  Eng.  &  I.  App.  6  H.  JU 
418,  it  was  held  that  an  arbitrator  may  be  a 
witness  as  to  what  passed  liefore  him  and  as  to 
what  matters  were  presented  to  him  for  con- 
sideration.   See  2  QreenL  £v.  §  78  and  notes. 
We  are  also  of  opinion  that  the  court  erred 
in  excluding  the  evidence  of  Mr.  Bates,  vrbich 
was  offered  to  show  that  he  did  not  observe  the 
requiremento  of  section  2901  of  the  Revised 
Statutes,  and  did  not  open,  examine,  and  ai>- 
praise  the  packages  designated  by  the  Colleo- 
tor,  and  ordered  to  be  sent  to  the  public  store 
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for  examiDatioii.  The  court  olwerved  that  it 
would  not  exclude  evidence  that  Mr.  Bates 
made  no  examination  at  aU,  and  thereupon  the 
wItneBB,  in  reply  to  a  question  whether  be  made 
any  examination  of  any  of  the  merchandise, 
answered  that  he  did.  But  this  ruling  did  not 
siye  to  the  pl^ntiffs  that  to  which  they  were 
oititled.  'the  subsequent  questions  which 
were  excluded,  as  to  how  many  cases  he  opened 
or  had  opened  for  examination,  and  as  to  the 
character  of  the  examination  he  made,  the  ob- 
ject of  which  questions  was  to  ascertain  wheth- 
er it  was  such  an  examination  as  the  statute 
prescribed,  were  intended  to  show  a  noncom- 
pliance with  the  statute  as  to  examination, 
within  the  terms  of  the  protest.  This  theplait:- 
tifls  had  a  right  to  show.  In  Oreely  v.  Tfwmjh 
«m,  51  U.  8.  10  How.  225  [18:8971,  the  circuit 
court  had  instructed  the  jury  that  if  both  of  the 
appraisers  did  not  malie  some  personal  exami- 
nation of  the  goods,  their  report  or  decision 
was  not  made  in  conformity  to  law,  and  did  not 
justify  the  penalty;  and  the  propriety  of  this 
instruction  was  approved  by  this  court.  In 
Converm  v.  Buraesi,  69  U,  8.  18  How.  418  [15: 
456],  it  was  held,  as  we  have  seen,  that  the  ap- 
praisement was  vitiated  by  proof  of  a  failure  to 
open,  examine,  and  appraise  the  packages  des- 
ignated by  the  collector,  or  to  do  what  was  an 
equivalent  for  such  an  examination. 

We  are  also  of  opinion,  for  the  reasons  before 
stated,  that  Mr.  Bates  was  a  competent  witness 
to  prove  the  extent  and  character  of  the  exam- 
ination which  he  made  of  the  goods  in  question. 
He  may  have  been  the  only  witness  who  could 
testify  as  to  such  examination,  and  certainly 
there  was  no  witness  who  could  know  more  on 

We  do  not  consider  it  necessary  or  proper 
to  express  an  opinion  upon  any  of  the  other 
questions  raised  by  the  counsel  for  the  plaintiffs 

in  error.  ^ 

ThejudgmetUoftfie  Circuit  (hurt  urererded, 
and  the  ease  is  remanded  to  OuU  Caurt,tBitha  di- 
recHon  to  auard  a  new  trial. 


THOMAS  J.  MU8TIN  bt  al.,  P^s,  in 

Err,, 
e. 

JOHN  CADWALADER,  CoUector  of  Dist. 

of  Phila. 

(See  8.  G.  Beporter^s  ed.  86I»-87SJ 

Merchant  appraisfirsvidenee, 

1.  A  merohant  appraiser,  under  section  2080  of 
the  Heviaed  Statutes,  must  be  a  person  familiar 
with  the  oharaoter  and  value  of  the  goods  in  ques- 
tion. 

2.  In  an  action  for  an  erroneous  imposition  of 
duties,  the  importer  may  show  that  the  merchant 
mpprtdser  was  not  familiar  with  the  character  and 
▼Biae  of  the  goods. 

[No.  1003.] 

Bulmitted  Not.  S,  1887.    Decided  Nov.  £1,1887, 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania.   Bewrsed, 
The  facts  are  fully  stated  in  the  opinion. 
Messrs.  TLenrj  £•  Tremaint  Blaaon  W. 
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Tjlmrt    Alexander     P.    BLetehiui   and 
Frank  P.  Piiehard*  for  plaintiffs  in  error: 

An  appraiser  is  an  officer,  and  can  only  be 
appointed  by  the  President,  or  if  an  "  inferior 
officer,"  by  the  head  of  a  department,  or  a  court 
of  law. 

Henijf  T.  LvmeJH  Ring.  91;  State  y.  Wilson, 
29  Ohio  8t.  846;  Be  Wood,  Hopk.  Oh.  6;  Moz. 
&  W.  Law  Die.  284;  JP^opU  y.  Pinckney,  82  N. 
Y.  726;  Stone  y.  U.S.^Qi.  01.  262;  Be  Hath^ 
away,  71  N.  Y.  248;  Bex  y.  BumM,  Carth. 
478,  479;  8  Kent,  Com.  464;  U.  8.  y.  Maurice, 
2  Rrock.  102;  7  Rac.  Abr.  279,  280;  Chllins  y. 
U.  ti,  14  Qt.  CI.  574;  U,  S.  y.  Oermaine,  99  U. 
8.  509  (25:488);  11  Ops.  Attys-Gen.  210;  18 
Ops.  AUys-6en.  518;  4  Ops.  Attys-Gen.  164;  8 
Ops.  At^S'Gten.  41 ;  Bobinson  y.  Chamberlain, 
84  N.  Y.  898;  Wise  y.  Withers,  7  U.  8.  8 
Cranch,  886  (2:458);  8ar\ford  y.  Bjyd,  2 
Cranch,  C.  C.  78;  Ex  parte  Smith,  Id.  694. 

The  tribunal  organized  under  section  2980, 
United  States  Revised  Statutes,  is  an  official 
board.  Both  members  of  the  tribunal  are 
United  States  officers. 

Ry  the  statutes  and  by  treasury  regulations^ 
considered  either  together  or  separately,  mer- 
chant appraisers  are  officers. 

The  treasury  regulations  constitute  the 
merchant  appraiser  a  dignified  and  superior 
officer. 

The  court  has  established  these  merchant 
t^praisers,  as  customs  officers. 

Hilton  y.  Merritt,  110  U.  8.  97  (28:88). 

These  appraisers  haye  become  customs  offi- 
cers of  power  and  authority  inferior  to  none  in 
the  United  States  revenue  system. 

The  merchant  appraiser  beine  an  officer  or 
employee  in  the  custoiAs  service  is  amenable  to 
the  Civil  Service  Law. 

Act  Jan.  16,  1888,  chap.  27. 

Section  2980  is  wholly  inoperative  because 
of  its  unconstitutional  features. 

AUen  y.  Louisiana,  108  U.  S.  88  (26:819); 
Trademark  Cases,  100  U.  8.  98  (25:558);  Vir- 
ginia Coupon  Cases,  114  U.  8.  804  (29:197); 
Spraipue  v.  Thompson,  118  U.  8.  95  (80:117). 

Evidence  was  admissible  as  to  the  character 
and  value  of  the  merchandise. 

MornU  v.  Jones,  106  U.  8.  466  (27:267);  Ober- 
teuffer  v.  Bobertson.  116  U.  8.  499  (29:  706). 

Actions  at  la  ^  of  this  character,  founded  on 
the  illcj^ality  of  the  transaction,  existed  at  com- 
mon law  prior  to  the  Constitution ;  and  are 
therefore  guaranteed  under  the  Seventh  Amend- 
ment, which  preserves  the  right  of  trial  br 
jury  in  all  suits  at  common  law  where  the  val- 
ue in  controvert  shall  exceed  (20. 

CampbeU  v.  Hall,  Cowp,  205;  Stevenson  v. 
Mortimer,  Cowp.  805;  Camplin  v.  Bullman, 
Parker,  Exch.  198;  Snowdon  v.  Davis,  1  Taunt 
859;  Irving  v.  Wilson,  4  T.  R.  485;  Buller  v. 
Harrison,  Cowp.  565;  Elliott  v.  Swartuout,  85 
U.  S.  10  Pet.  157(9:881);  and  this  common  law 
has  prevailed  in  state  courts  in  actions  against 
the  United  States  officials. 

Bipley  v.  QeUton,  9  Johns.  201;  Clinton  v. 
Strong,  Id.  870;  Den  v.  Hoboken  L  d  L  Co. 
59  U.  S.  18  How.  274  (15:873);  Springer  v.  U. 
S.  102  U.  8.  594  (26:256). 

The  designated  packages  ordered  by  the  col- 
lector must  be  opened,  examined,  and  ap- 
praised. This  act  of  examination  is  jurisdic- 
tional. 
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SUFBBMS  COUBT  OF  THE  Ul4rr£0  STATES. 


Ocr.  Tekm» 


Titalifera  Iron  Cb.  t.  Bedflekk  28  Fed.  Bep. 

Jfr.  0«  A«  Jenksy  Salicttor-Qen,,  tat  de- 
feudaDt: 

In  tbe  case  of  United  8kUe$  ▼.  HartwU,  78 
tJ.  8.  6  Wall.  893  (18:882),  Justice  Swayne  de- 
•Clares:  *'  An  office  is  a  public  station  or  employ- 
ment conferred  by  tbe  appointment  of  tbe  gav- 
•emment  Tbe  term  embraces  tbe  ideas  of 
time,  duration,  emolument,  and  duties." 

I'be  case  of  United  States  ▼.  Oermaine,  99 
U.  8.  511  (25:488),  refers  to  tbe  case  last  cited, 
^itb  approval  as  to  tbe  principle  quoted. 

Tbe  case  of  United  States  y,  Maurice,  3 
Brock.  108,  recognizes  tbe  necessity  of  conti- 
ntiity  and  duration  of  duties  as  essential  to  tbe 
deAnition  of  an  office. 

Tbat  tbe  determination  of  tbe  appraisers  or 
Teappraiscrs  is  final  as  to  value  is  firmly  estab- 
Ibbed  by  tbe  cases  of  Hilton  ▼.  Merritt,  110  U. 
B.  97(28:83);  Hert9  v.  MaanceU,  3  Blatcbf.  187; 
Lelc/ier  v.  Linn,  65  U.  8.  24  How.  608  (16:754;. 

{370]         Mr,  Justice  Blatehford  deUvered  tbe  opin- 
ion of  the  court: 

Tbis  is  an  action  at  law  brougbt  in  tbe  Ck>urt 
of  Common  Pleas  for  tbe  (bounty  of  Pbila- 
delpbia,  in  tbe^8tate  of  Pennsylvania,  by  tbe 
membersof  tbe*  copartnersbip  firm  of  Tbomas 
J.  Mustin  &  Co.,  a^nst  tbe  Collector  of  tbe 
Port  of  Pbiladelpbia,  and  removed  into  tbe 
Circuit  Court  of  tbe  United  States  for  tbe  East- 
era  District  of  Pennsylvania,  to  recover  tbe  sum 
of  $346.09,  alleged  to  bave  been  illegallv  ex- 
acted by  tbe  Collector  as  duty  on  worstea  yarn 
imported  bv  tbe  plaintiffs  from  Bremen,  and 
entered  at  the  custom  house  July  1 ,  1^6.  There 
was  a  protest,  an  appeal  lo  Uie  Secretarv  of  the 
Treasury,  and  a  decision  by  bim,  before  tbe 
suit  was  brougbt.  Tbe  statute  in  force  at  tbe 
time,  applicable  to  tbe  croods  in  question,  was 
Schedule  E  of  section  2502  of  tbe  Revised  Stat- 
utes, as  enacted  by  tbe  Act  of  March  8,  1888, 
chap.  131,  22  Stat,  at  L.  509,  which  imposes  as 
duty  on  worsted  yarns  valu^  at  above  40  cents 
per  pound  and  not  exceeding  60  cents  per 
pound,  18  cents  per  pound,  and  in  addition  85 
per  cent  ad  valorem;  and  on  tbe  same  article 
valued  at  above  60  cents  per  pound  and  not 
exceeding  80  cents  per  pound,  24  cents  per 
pound,  and  in  addition  85  per  cent  ad  valorem. 
The  goods  in  question  were  entered  as  having 
cost  not  more  man  60  cents  per  pound  and  as 
being  dutiable  at  18  cents  per  pound  and  85  per 
cent  ad  valorem^  making  tbe  dutiable  value 
$922,  and  tbe  amount  of  dutv,  $611.42,  corre- 
sponding witb  tbe  invoioe.  The  appraiser  ad- 
vanced the  valuation  from  $922  to  $1,041,  tbe 
increase  changing  the  rate  of  duty  from  18 
cents  per  pound  to  24  cents  per  pound,  and  re- 
sulting in  a  total  duty  of  $749.81,  instead  of 
$611.42,  and  in  an  aaditional  duty  of  20  per 
cent,  under  section  2901  of  tbe  Revised  Stat- 
utes, on  tbe  $1,041,  or$208.20,  making  a  total 
duty  of  $957.51,  or  |846.09  more  than  tbe 
amount  stated  by  tbe  plaintiffs  on  tbe  entry  as 
the  proper  duty.  After  tbe  invoice  bad  been 
advanced  in  value  by  tbe  appraiser,  tbe  import- 
ers demanded  a  reappraisement,  wbicb  took 
place  before  tbe  gen^ttl  appraiser  and  a  mer- 

t371]     chant  appraiser,  tbe  latter  being  WiUiam  F. 
Read.    The  daims  of  tbe  plaintiffs  on  the  trial 
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were  in  •ecoidanoe  with  the  cbdms  made  in  tlM 
protest. 

At  the  trial,  it  appeared  that,  at  the  opening 
of  the  proceedings  for  tbe  appraisement  by  the 
general  appraiser  and  tbe  merchant  aopraiser, 
tbe  broker  of  tbe  pUdntifEs  appearea  before 
them  and  presented  to  them  a  written  protest 
against  tbe  appointment  of  Mr.  Read  as  mer- 
chant appraiser,  which  stated '  'that  tbe  said  Wil- 
liam  F.  Read  is  not  an  importer  of  or  dealer  in 
the  particular  quality  or  kind  of  yam  in  dia- 
pute,  and  tbat  be  is  not  acquainted  with  the  for- 
eign market  values  of  tbe  same,  and  that,  there- 
fore,  his  appointment  is  not  in  conformity  with 
tbe  customs  regulations  on  tbis  subject  The 
protest  cited  article  466  of  the  general  regula- 
tions under  the  customs  laws,  issued  by  the 
Treasury  Department  in  1884,  and  in  force  at 
tbe  time  of  tbe  pbiintiff's  importation,  aiwt 
wbicb  required  tbat  the  merchant  appraiser 
should  be  a  "discreet  and  experienced  mer- 
chant, a  citizen  of  the  United  States,  familiar 
with  the  character  and  value  of  tbe  goods  in 
question,"  and  referred  to  section  2980  of  the 
Revised  Statutes.  The  plaintiffs  offered  this 
paper  in  evidence,  and  it  was  objected  toby  the 
defendant  as  immaterial,  and  also  on  tbe  fur- 
ther ground  that,  as  there  had  been  a  merchant 
appraisement,  the  same  was  final  and  con- 
clusive as  to  the  value  of  tbe  goods,  and  that  it 
could  onlv  be  attacked  upon  tbe  ground  of 
fraud.  The  plaintiffs  also  offered  to  show  thai 
Mr.  Read  was  not  familiar  witb  the  character 
and  value  of  tbe  goods.  This  evidence  was 
objected  to  bv  tbe  defendant  as  immaterial  and 
irrelevant «  All  of  tbe  evidence  thus  offered 
was  ruleo  out  by  the  court,  on  tbe  ground  that 
the  Act  of  Congress  bad  confided  exdusivelj 
to  tbe  collector  tbe  selection  of  the  merchant 
appraiser,  and  tbat  tbe  importer  bad  no  right 
to  object  to  such  selection ;  tbat  the  provisions 
of  tbe  statute  were  simply  directory  to  tbe  col- 
lector; that  evidence  tending  to  show  tbat  the 
person  selected  bad  not  tbe  requisite  familiar 
knowledge  of  tbe  subject-matter  of  tbe  impor- 
tation to  enable  him  to  discbarge  his  duties 
satisfactorily  could  not  be  regard^  assuflScient 
ground  for  assailing  tbe  action  of  the  collector; 
and  tbat  his  action  in  selecting  a  particular 
person  to  be  merchant  appraiser  was  not  sub- 
ject to  revision  in  any  court  where  tbe  importer 
sought  to  recover  what  he  claimed  to  be  an  er- 
roneous imposition  of  duties.  The  plaintifEs 
excepted  to  these  rulings.  There  was  a  verdict 
and  a  Judgment  for  the  defendant,  to  review 
which  tbe  plaintiffs  bave  sued  out  a  writ  of 
error. 

Tbe  question  involved  in  the  exclusion  of  the 
evidence  offered,  is  die  same  question  as  that 

Sassed  upon  in  tbe  case  of  Oelbermann  t. 
ferritt,  [ante,  164]  decided  herewith.  For  the 
reasons  stated  in  tbe  opinion  in  that  case,  it 
must  be  held  that  the  evidence  was  erroneouuBljr 
excluded. 

Other  questions  were  raised  by  the  plaintifEs 
at  tbe  trial,  and  are  discussed  in  tbe  briefs  of 
their  counsel  in  this  court,  but  we  do  not  think 
it  necessary  or  proper  to  pass  upon  any  question 
other  than  the  one  above  considered. 

The  judgment  of  the  Oireuit  Court  is  reverted, 
and  the  case  is  remanded  to  thai  court,  with  a 
directum  to  award  a  new  trial. 

128  U.S. 


Umitbd  Statu  t.  Dk  BIokjUit. 


UlflTBD  8TATSB,  Appt., 

HATHILDE  db  U0RA2fT  kt  ai^ 

(Bee  &  a  Heportor^  od.  83&-8U.) 
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A  PPEALfrom  the  District  Court  of  theUnited 
Slates  for  the  Northern  District  of  Florida 
A.ffrme-1. 

The  history  and  facts  of  the  case  opnear  In 
the  opinion  of  the  court. 

Mr.  G.  A.  Jenks,  Sotieitor-Om.,  for  appel- 

The  Act  of  June  23;  1860,  18  Stat  M  L  85 
coDsUtuled  a  commlssfoD  for  tbe  examinatlOD 
of  bpanish  land  grants  In  Florida. 

The  Act  of  March  2, 1867,  esteoded  the  term 
limited  m  the  last  mentioned  Act  until  the  sec- 
ond of  March.  :870.    H  8l»t.  at  L.  M4 

The  proceedings  In  this  case  ar«  had  under 
the  last  named  sijiiute. 

Jurisdiction   is  not   presumed  in   favor    of 
oourte  of  limited  jurisdiction 
jftP^  ^J  Tl  *n*"<^.  80  U.  8.  19  How. 
T?i  il'*iS?''  rP**^"  '-  ^*™'-  88  U-  B-  8  Pet, 
IMl  '•^'^^^'-  ^  P"'*'  ^'"•■".  M  U.  8.  406  (24: 

TTiegruita,  if  Kenaine,  are  invalid,  and  did 
"(""wrant  Ibe  decree  of  contlrmation 

Tbe  Treaty  with  Spain  waa  concluded  Ve\>- 
IfM  U.  8. 


ruary  33,  ISIS,  and  ratified  < 
February,  1881. 

U.  8.  T.  Clarke.  88  U.  8. 8  Pel.  488  ffljlOOl); 
Bmith  V.  p:  a  85  U.  8.  10  Pet  881  (8:444). 

Where  an  imperfect  grant  is  IndescrlpiiTe  it 
does  not  exist  as  a  TBlId  grant  to  land  until  it  i* 
actually  located  by  survey. 

LiUy  V,  PaieJiai,  3  S«;g.  A  R,  400;  Star  ▼. 
Brac^erd,  3  Pen.  &  W.  89B;  Lauman  ». 
Thomas,  4  Binn.  SI:  BouUi  v.  E^u,  10  Sent. 
&  R  216. 

Specific  performance  ot  the  alleged  grant 
.    should  not  be  decreed,  on  account  of  lachos  at 
*7!f.i?f  Uie  alleged  grantees  and  their  privies. 
"  '^"-      Badeer  v^Badggr,  69  U.  B.  2  Wall.  87(17:886). 

Mr.  Saiert  B.  Litui,  tor  the  hcira  of  MiUaa- 
don: 

A  decree  under  tbe  Act  of  1860  might  bt 
made  for  the  undivided  moieties  represented, 

U.  S.  V.  Watkini.  VI U-  8.  319  (24:963). 

If  one  claiming  as  assignee  doea  not  prove 
tbe  asalRnmoDt,  tne  conflrmatioo  may  be  made 
lo  tbe  legal  representativea  of  tbe  original 
grantee. 

U.  8.  T.  PatUrion.  66  V.  8.  15  How.  10 
(14:678). 

The  deed  need  not  always  follow  tbe  statute. 

Moorhead  v.  PMree,  2  Teates,  46S. 

The  deed  is  presumed  valid  after  tbelapseot 
twenty  years. 

Drouetv.  Biot,  3  Rob.  (Ia.)  874. 

Where  an  offlcial  act  boa  been  done  it  will  bs 
presumed  that  preliminary  acts  necessary  to 
give  it  validity  have  been  performed. 

Bee  V.  Whiiton.  4  Ad.  &  E.  607;  ffi^  t, 
Broadhempiion,  28  L.  J.  N.  8.  M.  0.  18;  Got- 
$et  T.  Stmard,  10  Q.  B,  411;  Bank  of  U.  8.  t. 
Dandridge.  36  U.  8.  12  Wheat.  64  (0:553);  Gar- 
penUrt.  BaniuU,  86  U.  8. 19  Wall.  138(22;77): 
ClantnU  v.  Machebocaf,  93  U.  9.  418  (38:504); 
Eedy  v.  Sandal.  99  U.  8.  447  (25:839). 

The  deed  from  tbe  marshal  to  Millandon  !«• 
cites  the  facts  of  judgment,  execution,  levy 
and  sale.    Buch  recitalB  are  prima  faeie  eri- 

Mtity.  Smith,  10  Ga.  358;  FerkinM-r.  DibtU, 
1 0  Ohio,  433 ;  Hardin  v.  Cheek.  8  Jones,  L.  135; 
agiA<n*jn  v,  TAomptiyn,  18  HI.  186;  While  y. 
ChMtnvt.  11  Humph.  79, 

This  court  has  frequently  decided  that  where 
the  preliminary  papers  appear,  and  tbeaulben- 
ticity  of  grants  U  not  questioned  in  the  court 
below,  it  will  not  be  here. 

U.  S.  T.  DeUspine,  40  U.  8.  16  Pet.  819(10: 
758);  U.  8.  V.  Auguitola,  68  U.  8.  1  Wall.  869 
"1;  V.  a.  T.  Torba,  63  D.  8.  1  Wall.  418 


(17:6;    . 

The  grants  were  valid  under  the  Treaty  of 
cession  Itself. 

U.  8.  V.  Aeola.  43  D.  S.  1  How.  84  (XliSS); 
U.  8.  V.  Clarke.  41  U.  8. 16  Pet.  228  (10:946); 
U.  8.  V.  ffiJftaW,  85  U.  8.  10  Pet.  821  (9:440). 

Mr.  Abram  Wlnterateen,  by  special 
leave  of  court,  for  nnpellees: 

Mr.   Wayne  Mae  Veagh,  for  appelleest 

Aato  individual  rights  tbe  Treaty  with  Spain 
is  to  be  considered  as  dated  at  its  ratification. 

P".  8.  T.  Sibbald,  35  U.  8.  10  Pet.  813  ^:437). 

The  Burveys  in  this  case  were  made  in  Marcb, 

118.  The  Treaty  was  not  ratified  until  Feb- 
ruary 19,  1831,  8  Slot. at L.  263.  Thepower 
to  surrey  under  a  grant  or  concession  made  be. 
171 


8ai-a45 


SUFRBMB  COITBT  OF  THB  UlflTfeD  StATBS. 


Oct.  Tbric» 


fon;  January  24, 1818,  existed  uptothechaDgc 
of  flan 

V.  6.  T.  CUurkB,  41 U.  a  16  Pet  281  (10:947); 

U.  8.  T.  Acatta,  42  U.  8.  1  How.  24  (11:  88); 

U,  8.  T.  Levi,  88  U.  8.  8  Pet.  479(8:1016);  U. 
B.  T.  BenuindeB,  Id.  485  (8:1018). 

These  descriptions  will  compare  very  favor- 
ably as  to  deflniteness  with  the  following  de- 
scriptions of  grants  which  have  been  approved 
by  this  court: 

U.  8.  V.  Rkhaird,  88  U.S.  8  Pet  470  (8:1018); 

U.  8.  V.  Huertoi,  Id.  488  (8:1019);  U.  8.  v. 

Oomm,  Id.  477  (8:1016);  U,  8.  v.  Fleming,  Id. 
478  (8:1016);  U.  8.  v.  Levi  and  IT*.  8,  v.  Acaeta, 
iupra, 

Mr.  Juttiee  Bradley  delivered  iue  opinion 
of  the  court: 
r3351  ^^®  petition  in  this  case  was  filed  in  the  Dis- 
trict Ck>urt  of  the  United  States  for  the  North- 
em  District  of  Florida,  for  the  confirmation  of 
a  Spanish  grant,  under  the  11th  section  of  the 
Act  of  June  22, 1860,  entitled  "An  Act  for  the 
Final  Adjustment  of  Private  Land  Claims  in 
the  States  of  Florida,Louisiana  and  Mississippi, 
and  for  Other  Purposes."  12  Stat,  at  L.  85; 
and  the  appeal  was  taken  directly  from  tlie  de- 
cree of  the  district  court  to  this  court  pursuant 
to  Uie  provisions  of  said  section.  The  petition 
was  filed  November  22, 1869,  within  the  time 
prescribed  by  the  Act  of  March  2,  1867,  14 

r^QAi  ^^^  ^^^  ^^  ^^  ^  conceded  by  astipulation 
L930]  ^^  Qf  record  in  the  cause  that  the  petitioners 
are  the  legal  representatives  of  OcrUo  de  Mo- 
rant,  Doqumeniel  de  Morant,  and  Laurent  Mil- 
landon,  who  are  deceased.  The  title  of  the  peti- 
tioners is  deduced  from  these  deceased  paities. 
The  petition  stotes  that  on  the  8th  day  of  Oc- 
tober, 1817,  the  Einff  of  Spain  by  Don  Jo66 
Masot,  Governor  of  West  Florida,  granted  to 
Cerilo  de  Morant,  then  a  subject  of  Spain,  a  cer- 
tain tractof  land  containing  loOOanpents.situated 
northwest  of  Pensacola,  in  West  Florida,  about 
twelve  miles  and  a  half,  bounded  northwardly 
by  lands  previously  granted  to  Don  Emanuel 
Cronzales  and  by  pubuc  lands,  eastwa*^lly  and 
westwardly  by  public  lands,  and  souihwardly 
by  lands  ffrantcKl  to  Desiderio  Quina;  that  on 
the  1st  of  March,  1818,  the  said  land  was  sur- 
veyed for  the  grantee  by  the  deputy  surveyor 
for  West  Florida,  and  that  on  the  6th  of  March, 
1818,  the  said  deputy  surveyor  delivered  to  the 
proper  authorities  his  certificate  and  plan  of 
said  survey,  a  copy  of  which  is  annexed  to  the 
petition .  That  thereupon  the  grantee  proceeded 
to  clear,  occupy,  settle  and  cultivate  the  land. 
A  copy  of  the  expediente  is  annexed  to  the  peti- 
tion. 

It  then  proceeds  to  state  that  another  grant 
was  made  in  the  same  manner  on  the  20th  day 
of  JanuaiT,  1818,  to  Desiderio  Quina,  of  800 
arpents  of  lar'l,  situated  about  eleven  miles 
northwest  of  Pensacola,  and  surveyed  for  the 
grantee  by  the  same  deputy  surveyor.  The 
plats  annexed  show  that  the  two  tracts  adjoin 
each  other.  The  petition  further  states  that 
[337]  Quina,  on  the  29th  of  October,  1818,  sold  and 
conveyed  his  grant  to  Cerilo  de  Morant;  and 
that  the  latter  subsequently  sold  and  conveyed 
three  undivided  fourth  parts  of  both  tracts  to 
Laurent  Millandon,  Louis  Doqumeniel  de  Mo- 
rant and  John  Chabaux,  one  undivided  fourth 
to  each;  and  that  Laurent  Millandon  after- 
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wards  purchased  the  interest  of  Chabaux,  and 
thus  became  owner  of  one  undivided  half  of 
the  land. 

The  petition  further  states  that  the  heirs  of 
(ycrilo  do  Morant  petition  as  well  in  behalf  of 
the  interests  of  the  heirs  of  Louis  Doqumeniel 
de  Morant,  and  those  of  Laurent  Millandon,  a» 
for  themselves. 

On  the  trial  the  petitioners  produced  in  evi- 
dence their  documentary  title  in  Spanish,  witl^ 
English  translations  accompanying  the  same. 
The  title  of  each  tract  consists  of  a  testimonio 
in  the  usual  form  in  such  cases.    The  testimon  io 
of  the  tract  granted  to  Cerilo  de  Morant  con- 
sists of,  first.  Movant's  petition  to  the  governor, 
for  1600  arpent^f  land,  indicatmg  the  locality, 
and  dated  September  22,  1817;  secondly,  tho 
governor's  reference  to  the  surveyor-general  to 
ascertain  if  the  lands  were  vacant,  and  to  the 
fiscal,  or  attorney-general  of  the  royal  treasury, 
for  his  advice  as  to  the  legality  and  merits  of 
the  application;'  thirdly,  the  favorable  answers 
of  these  functionaries;  fourthly,  an  order  of 
the  f;ovemor  that  the  applicant  take  the  oath 
required  by  the  fiscal,  and  that  the  surveyor- 
general  proceed  to  the  measurement  and  sur- 
vey of  the  land,  and  to  annex  a  figurative  plan 
to  his  return;  fifthly,  a  certificate  of  the  oath 
taken  by  the  applicant;  sixthlv,  the  return  of 
the  surveyor,  dated  Msit^  6,  1818,  stating  tiie 
survey  of  Uie  tract  in  detail,  with  a  plat  an- 
nexed.; seventhly,  the  governor's  certificate  to 
the  testimonio,  declaring  that  it  conforms  with 
the  original,  and  that  it  is  issued  at  the  request 
of  the  party  at  Pensacola,  on  the  5th  of  April, 
1818.    This  testimonio  is  very  full  and  par- 
ticular.   The  other,  issued  to  Quina,  omits  a 
report  from  the  fiscal,  as  the  petitioner  merely 
stated  the  quantity  of  land  desired,  and  left  it 
to  the  governor  to  designate  its  location,  who 
referred  it  to  the  surveyor-general.    The  latter 
located  the  land  adjoining  to  the  tract  granted 
to  Morant    A  survey  was  made  accordioglv, 
and  a  testimonio  issued  to  the  grantee  dated  the 
first  day  of  May,  1818. 

Both  of  these  testimonios  (including  the  sur- 
veys) made  complete  titles  under  the  Spanish 
laws. 

The  petitioners  also  produced  in  evidenoe 
certain  acts  of  sale  and  transfer,  to  wit: 

1.  A  sale  by  Quina  to  Cerilo  de  Morant  for 
the  tract  of  800  arpents  granted  to  the  former. 
This  act  is  dated  29th  October,  1818. 

2.  A  sale  by  Cerilo  de  Morant  to  John  Cha- 
baux, Laurence  Millandon,  and  Louis  Doqu- 
roinel  de  Morant,  Junior,  of  three  undivided 
fourth  parts  of  the  tract  of  800  arpents  ^rraoted 
to  Quina.  This  act  of  sale  is  dated  November 
9,  1818. 

8.  A  sale  by  Cerilo  de  Morant  to  John  Cha- 
baux, Laurence  Millandon  and  Company,  of 
three  undivided  fourth  parts  of  the  tract  of 
1600  arpents,  reserving  to  himself  one  undi- 
vided fourth  part  of  the  same.  This  act  is 
dated  June  14,  1821. 

4.  A  marshal's  deed,  dated  August  8,  18S5, 
from  James  W.  Evans,  Marshal  of  the  West- 
em  District  of  Florida,  to  Laurence  Millandon, 
for  Uie  one  undivided  fourth  part  of  both  Raid 
tracts  which  belonged  to  John  Chabaux.  This 
deed  recites  a  judgment  against  the  executor 
of  John  Chabaux,  recorded  in  the  Superior 
Court  of  the  Western  District  of  Florida*   in 
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Kay  Term,  1825,  ftod  an  execution  imed  out  in 
May,  1885.  and  a  sale  thereunder  by  said  mar- 
Am  U>  laid  MiIlandon»  in  pursuance  of  wbich 
the  deed  purporto  to  have  been  made.  The 
judgment  and  execution  were  not  produced, 
tnit  no  objection  to  the  admission  of  the  deed 
was  made  on  this  account;  and  the  practice  in 
Florida  as  to  proof  of  judicial  sales  by  sheriffs 
aeems  to  be  yery  liberal.  (See  Uofrtley  ▼.  Fw- 
r€U,  9  Fla.  874,  where  a  sheriff's  deed  was  given 
tn  CTidence  without,  so  far  as  appears,  the  pro- 
duction of  the  judgment  or  execution.)  The 
fact  that  the  judgment  was  against  the  ex> 
c!Cutor  was  no  objection,  since  real  estate  was 
inade  assets  in  the  hands  of  executors  by  the 
territorial  Act  of  1888,  and  equally  liable  with 
personal  property  to  an  execution  upon  a  judg- 
ment against  the  executor.  Act  of  Feb.  17, 
18:i3,  ^  2.  4;  Thomp.  Dig.  202,  208. 

In  18:24,  these  Spanish  titles  were  presented 
by  Cerilo  de  Morant  to  the  commissioners  for 
ascertainingclaims  and  titles  to  land  within  the 
district  of  West  Florida,  and  were  rejected  by 
them,  on  the  ground,  as  appears  from  their  re 
port,  that  no  ^dence  was  given  of  cultivation 
as  required  by  the  grants.  Another  reason  as- 
•ignca  by  the  commissioners  for  rejecting 
grants  in  the  list  containing  those  in  question, 
was  that  the  claims  had  not  emanated  from  Uis 
Catholic  Majesty,  or  his  Uwful  authorities  in 
West  Florida,  prior  to  January  24, 1818,  or  that 
the  order  of  survey  had  not  been  actually  exe- 
cuted anterior  to  that  period.  See  Commis- 
•ionera'  Report  in  American  State  Papers,  Pub- 
lic Lands,  Vol.  IV.  pp.  198, 199. 

These  objections  are  repeated  before  us,  and 
are,  amongst  other  thin^,  assigned  as  grounds 
of  error  in  the  judgment  of  the  court  below. 
They  may  as  well  be  disposed  of  here. 

As  to  not  cultivatiDg  the  land,  it  was  proved 
very  conclusively  on  the  trial  that  the  grantees 
actually  built  houses  and  resided  upon  it  shortly 
after  the  dates  of  the  grants. 

As  to  Uie  dales  of  the  survm,  it  is  true  that 
they  were  both  made  after  the  24th  day  of  Janu- 
ary, 1818,  namely,  in  the  beginning  of  March 
in  that  vear,  although  the  mnts  were  made 
before  that  period.  The  objection  is  based 
upon  the  terms  of  the  Treaty  entered  into  with 
Spain,  in  1819,  by  which  Florida  was  ceded  to 
the  United  States.  By  the  eighth  article  of  this 
Treaty  it  was  stipulated  that  all  grants  of  land 
made  before  the  24th  of  January,  1818,  by  His 
Catholic  Malesty,  or  by  his  lawful  authorities. 
in  the  ceded  territories,  should  be  ratified  and 
confirmed  to  the  persons  in  possession  of  the 
lands,  to  the  same  extent  that  the  same  grants 
would  be  valid  if  the  territories  had  re- 
mained under  the  dominion  of  His  Catholic 
Majesty:  but  all  mnts  made  since  the  24th  of 
January,  1818,  when  the  first  proposal  on  the 
part  of  His  Catholic  Majesty  for  the  cession  of 
the  Floridas  was  made,  were  declared  and  agreed 
to  be  null  and  void. 

The  commissioners  construed  these  provi- 
sions of  the  Treaty  as  invalidating  grants  made 
prior  to  the  date  named,  if  the  surv^s  were 
not  completed  tmtil  after  that  date.  This  con- 
struction was  opposed  by  the  claimants  who 
were  affected  Inr  it,  and  a  different  view,  per- 
haps, nAghi  well  have  been  taken.  But,  be 
that  as  ft  may,  the  Act  of  1860,  under  which 
tke  present  proceediugs  were  instituted,  made 
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the  date  of  cession  to  the  United  States,  or  the 
time  of  transferring  possession,  the  point  from 
which  to  test  the  ^dity  of  grants.  That  Act 
was  passed  for  the  relief  of  parties  who  claimed 
lands  in  Florida,  Louisiana,  or  Missouri,  '*by 
virtue  of  grant,  concession,  order  of  survey, 
permission  to  settle,  or  dther  written  evidence 
of  title,  emanating  from  any  foreign  govern- 
ment, bearing  date  prior  to  the  cession  to  the 
United  States  of  the  territory  out  of  which  said 
States  were  formed,  or  during  the  period  when 
any  such  government  claimed  sovereignty  or 
had  the  actual  possession  of  the  district  or  ter- 
ritory in  which  the  lands  so  claimed  were  situ- 
ated." See  the  Act,  12  Stat,  at  L.  85,  ^§  1, 11. 
The  Act  of  1860  was  intended  to  give  relief  to 
a  large  class  of  grantees  of  former  governments, 
whose  claims  bad  been  rejected  by  the  different 
boards  of  commissioners,  and  by  tiie  courts, 
under  the  sMct  construction  of  the  treaties, 
which  prior  laws  had  required.  The  history 
of  the  question  is  given  at  some  length  in  the 
opinion  of  this  court  in  the  case  of  U,  8,  v. 
Lynds,  78  U.  S.  11  WalL  682  [20:  280],  and 
need  not  be  repeated  here. 

The  Treaty  by  which  the  Floridas  were 
ceded  to  tne  United  States  was  not  concluded 
and  signed  until  the  22d  day  of  February,  1819; 
and  the  ratifications  were  not  exchanged  until 
two  years  afterwaids.  The  cession  certainly 
did  not  take  place,  therefore,  before  the  date 
named;  and  possession  of  the  territory  was  not 
taken  until  Julv,  1822;  whilst  all  the  Acts  con- 
stituting the  titles  in  question  were  passed  prior 
to  Mav,  1818.  We  cannot  hesitate  to  conclude, 
therefore,  that  these  tiUes  were  completed 
within  the  time  required  by  the  Act  of  1860. 

We  will  proceed,  then,  to  examine  the  other 
errors  assigned  on  behalf  of  the  Government 

1.  It  is  contended  that  the  court  below  had 
no  jurisdiction  of  the  case,  (a)  because  the  re- 
cord does  not  show  that  the  claim  did  not  come 
within  the  purview  of  section  8  of  the  Act  of  1860; 
(b)  because  the  alleged  claimants  do  not  represent 
the  whole  titie  to  the  land  claimed;  {e)  because  no 
sworn  copy  of  the  government  surveys  was  an- 
nexed to  the  petition.  The  first  of  these  grounds 
is  based  on  that  clause  of  the  eleventh  s^^on  of 
the  Act  of  1860,  which  excludes  from  the  1u- 
risdiction  of  the  district  court  claims  which 
come  within  the  purview  of  the  third  section 
of  the  Act  It  r^uires  only  a  momentary  ex- 
amination of  that  section  to  determine  that  the 
purview  of  it  here  referred  to  is  the  prom'so, 
which  declares,  in  substance,  that  in  no  case 
shall  the  commissioners  embrace  in  classes  one 
and  two  (namely,  those  which  in  their  opinion 
ought  to  be  confirmed)  any  claim  prenously 
presented  to  a  board  of  commissioners,  or  other 
public  officers  acting  under  authority  of  Con- 
gress, and  rejected  as  being  fraudulent,  or  that 
had  been  rejected  twice  by  previous  boards.  The 
present  case  does  not  come  within  either  of  these 
categories.  The  other  matters  assigned  as 
fiTounds  forwent  of  jurisdiction  are  insufficient 
We  perceive  no  reason  why  a  part  owner,  or 
the  heirs  or  representatives  of  a  part  owner, 
should  not  have  the  benefit  of  the  proceeding, 
even  if  the  present  petitioners  did  not  show  tiUe 
to  the  entire  interest  in  the  lands;  and  the  fail- 
ure to  annex  a  sworn  copy  of  the  government 
surveys  to  the  petition  is  not  a  question  of  ju- 
risdiction, but  a  matter  relating  merely  to  tiie 
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form  of  procedure,  wbich  should  have  been  ob- 
jected to  when  the  pleadings  were  in  fieri,  and 
iLe  petitioners  could  have  obtained  leave  to 
amend.  A  plat  of  the  two  grants,  laid  down 
in  connection  with  the  sections  and  subsections 
of  the  government  surveys,  certified  as  correct 
by  a  civil  engineer  and  surveyor,  was  put  in 
evidence  at  the  trial  without  objection,  and 
forms  part  of  the  record  here.  There  seems  to 
have  been  no  controversy  as  to  the  location  of 
the  grants,  either  before  the  commissionera  in 

1824,  or  on  the  trial  of  the  present  cause. 

The  next  assignment  of  error  is,  that  there 
was  no  sufficient  evidence  that  the  alleged  grants 
were  genuine.  This  assignment  cannot  be  sus- 
taiaed!  The  orinnal  teitimoniot  seem  to  have 
been  given  in  evidence  at  the  trial,  since  the  sig- 
natures to  the  same  were  identified  by  the  wit- 
ness Francisco  Moreno,  who  had  been  attached 
to  the  public  office  in  Pensacola  under  the  Span- 
ish €k)vemment  as  treasurer  of  the  customs  and 
auditor  of  accounts,  and  was  familiar  with  this 
kind  of  documents.  The  English  translations 
are  certified  by  the  keeper  of  public  archives 
of  West  Floriaa,  in  whose  office  both  the  Span- 
ish originals  and  the  translations  of  all  claims 
laid  before  the  commissioners  of  1824  were  re- 
corded in  pursuance  of  the  Act  of  March  8, 

1825,  4  Stat,  at  L.  125.  It  may  be  added  that 
the  genuineness  of  these  titles  vras  not  disputed 
before  the  said  commissioners,  and  do  not  seem 
to  have  been  disputed  in  this  case  in  the  court 
below,  where  these  titles  are  familiar  to  the 
courts  and  members  of  the  bar. 

The  last  assignment  of  errors  is,  that  the 
CTants,  if  genuine,  were  void.  It  is  contended 
Uiat  they  were  void,  because  they  were  inde- 
scriptive  grants  whidi  had  not  been  surveyed 
on  the  twenty -second  day  of  January,  1818.  We 
have  already  shown  thaX,  although  this  was  the 
epoch  fixed  in  the  Treaty  for  determining  the 
validitv  of  grants,  yet  that  the  Act  of  1860 
made  the  date  of  oesRion  of  the  territory,  or  of 
yielding  possession  thereof,  the  epoch  to  be  ob- 
served under  that  Act;  and  as  this  latter  epoch 
was  certainly  as  late  as  the  22d  of  February. 
1819,  when  the  Treaty  was  concluded  and 
signed,  the  objection  falls  to  the  ground.  The 
hmd  was  actually  surveyed  and  mapped,  and 
segr^ted  from  the  public  domain  in  the  spring 
of  1818.  The  old  cases,  therefore,  which  were 
formerly  decided  by  this  court,  and  which  are 
referred  to  by  the  counsel  of  the  Government, 
have  no  application  to  the  case  before  us. 
Prior  statutes,  inconsistent  with  the  provisions 
of  the  Act  of  1860,  no  longer  control  our  deci- 
sion. 

We  do  not  think  that  any  of  the  alleged  er- 
rors are  well  founded. 

The  decree  of  the  District  Churi  is  affirmed. 

This  dedsion  merely  confirms  the  validity  of 
the  grants,  but  does  not  entitle  the  parties  to 
possession.  If  the  Government  has  sold  the 
lands  in  whole  or  in  part,  or  if  the  surveyor- 
general  shall  ascertain  that  they  cannot  be  sur- 
veyed and  located,  the  petitioners,  under  sec- 
tion 6  of  the  Act  of  1860,  will  be  entitled  to 
scrip  for  other  public  lands  of  equal  extent  to 
those  so  sold,  etc 
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Ex  Parte  t 
In  the  Matter  of  WILLIAM  M.  HENRT, 

Petitioner, 

(Bee  8.  0.  Beporter^t  ed.  872-87S.) 

Offenses  under  section  6480  R,   A^separatt 

sentences. 

1.  The  court  below  has  Jurisdiotion  to  Impose  two 
distinct  and  separate  sentences  upon  two  distinct 
and  separate  indictments  under  section  5480,Bevi8e<] 
Statutes,  charging  offenses  committed  within  the 
Same  six  calendar  months  which  were  tried  at  tho 
same  term  of  the  court. 

2.  Bach  letter  taken  out  of,  or  put  in,  the  post  of- 
flee,  for  the  purpose  of  carrying  out  a  fraudulent 
scheme,  cootrary  to  the  provisions  of  such  eectluii,, 
is  a  distinct  and  separate  violation  thereof.  Tiiree 
distinct  offenses  committed  within  the  same  six 
months  mar  be  Joined  in  the  same  indictment^  ami 
when  Joined  there  is  to  be  a  single  sentence  for  alL 

[No.  8.  Orig.] 
Submitted  Noe,  10, 1887,  Decided  Noo.  Ml,  1887. 


PETITION  for  a  writ  of  Aa6MM<30f7m«.   Die- 
missed. 

The  facts  are  fuDy  stated  in  the  opinion. 

Mr,  Isaac  M.  Brjaa*  for  petitioner: 

The  question  involved  in  this  application  is„ 
the  right  of  the  court  below  to  impose  two  dis> 
tinct  and  separate  sentences  upon  the  petitioner, 
upon  two  distinct  and  separate  indictments, 
both  under  section  5480,  Revised  Statutes  of 
the  United  States. 

A  penal  statute  must  be  construed  strictly. 

U.  8,  T.  WHAerger,  18  U.  S.  5  Wheat.  ftS 
(5:42);  U,  8,  T.  Morris,  89  U.  S.  14  PeC  475^ 
(10:548):  U.  8,  v.  Winn,  8  Sumn.  210;  U.  8,  v. 
BartweU,  78  U.  S.  6  WaU.  895  aB:882);  Bish. 
Stat   Crimea,  2d  ed.  g  82,  and  authoritte 
there  cited. 

The  construction  most  be  humane. 

U,  8.  V.  aCaUahan,  6  McLean,  696;  BUh. 
Stat  Crimes,  2d.  ed.  |S  198,  54. 

The  court  can  give  but  a  single  sentence. 

U,  8.  T.  (/CaJOahan,  6  McLean,  598;  Be  Snom, 
120  U.  8.  282  (80HM1);  U,  8  y.  BticUe,  16  Fed. 
RiMX  801,  802. 

The  court  below  had  no  right  to  entertain 
the  second  indictment  and  impose  a  second 
sentence  for  offenses  committed  within  tbe 
same  dx  calendar  months  as  those  alleged  in 
the  first  indictment;  and  the  petitioner  is  en- 
titled to  his  remedy  by  writ  of  KabeoMoorpue, 

Art.  V.  of  Arts,  in  Addition  to.  and  Amend- 
ment of.  U.  S.  Const.;  R  S.U.  S.^§  751-766; 
Bz  ParU  MilUgan,  71  U.  8.  4  WtOl.  %.  143 
(18:281.808);  Ex  Parte  Lanoe,  85  U.  S.  18  Wall. 
163. 178  (21:872.879);  Ex  ParU  Clarke,  100  U. 
S.  899,  422  (25:715. 783);  Ex  Parte  TarbrougK 
110  U.  S.  651,  666  (28:274,279):  Ex  Panrie  Wil^ 
son,  114  U.  8.  417.  429  (29:89.98);  i2ff^^»u^,  120 
U.  8.  274,  287  (30:658.668);  iSrAirteAisX  121 
U.S.  1,14(80:849.858). 

Mr.  Chitf  JusticeWmite  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  for  a  rule  to  show  cause 
why  a  writ  of  ?iabeas  corpus  should  not  issoe  as 
prayed  for.  The  case  made  by  the  peiitioD  is 
this: 

Section  5480  of  the  Revised  Statutes  Is  as 
follows:  ''If  any  person  having  devised  or  in- 
tending to  devise  any  scheme  or  artifice  to  de- 
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fraud,  or  be  effected  by  either  opening  or  in- 
lending  to  open  correspondence  or  communica- 
tion with  any  other  person,  whether  resident 
within  or  outside  of  the  United  States,  by 
means  of  the  post  office  establishment  of  the 
United  States,  or  by  inciting  such  other  person 
to  open  communication  with  the  person  so  de- 
vising or  intending,  shall,  in  and  tor  executing 
such  tdieme  or  artifice,  or  attempting  so  to  do, 
place  any  letter  or  packet  in  any  post  office  of 
the  United  States,  or  take  or  receive  any  there- 
from, such  person,  so  misusing  the  post  office 
establishment,  shall  be  punishable  by  a  fine  of 
not  more  than  five  hundred  dollars,  and  by 
imprisonment  for  not  more  than  eighteen 
months,  or  by  both  such  punishments.  The 
indictment,  information,  or  comprint  may 
severally  charge  offenses  to  the  number  of 
Aree  when  <  ommitted  within  the  same  six 
calendu'  mouths;  but  the  court  thereupon  shall 
give  a  single  sentence,  and  shall  proportion  the 
the  punishment  especially  to  the  decree  in 
which  the  abuse  of  the  post  office  establishment 
enters  as  an  instrument  into  such  fraudulent 
scheme  and  device." 

Henry,  the  petitioner,  was  indicted  in  the 
District  Court  of  the  United  States,  for  the 
Western  District  of  South  Carolina,  on  the  11th 
of  September,  1886,  for  a  violation  of  this  stat- 
ute. The  indictment  charsed  three  separate 
and  distinct  offenses,  all  alleged  to  have  been 
committed  within  the  same  six  calendar  months. 
Under  ibis  indictment  he  was  tried,  convicted, 
and  s^itenced  to  imprisonment  in  the  South 
Carolina  penitentiary  at  Columbia  for  the  term 
of  twelve  months. 

Afterwards,  at  the  same  term  of  the  court, 
bat  on  a  different  day,  he  was  indicted  for  three 
olber  and  different  offenses  under  the  same 
statute,  committed  within  the  same  six  calen- 
dar months.  To  this  indictment  he  pleaded 
bis  conviction  upon  the  first  indictment  in  bflor. 
This  plea  was  overruled,  and  upon  a  trial  he 
was  convicted  and  sentenced  to  imprisonment 
in  the  Albany  penitentiaiy.  New  York,  for  the 
term  of  fifteen  months,  upon  the  termination 
of  his  sentence  under  the  first  indictment. 

He  has  served  out  his  term  under  the  first 
sentence,  and  is  now  confined  in  the  peniten- 
tiary at  Albany  under  the  second.  From  this 
imprisonment  he  seeks  to  be  discharged  on 
habeas  corpus,  because,  as  he  alleges,  the  court 
had  no  jurisdiction  to  inflict  a  punishment  for 
more  than  one  conviction  of  offenses  imder 
uiis  statute,  committed  within  the  same  six 
calendar  months. 

We  haye  carefully  considered  the  argument 
iubmitted  by  counsel  in  behalf  of  the  petition- 
er, but  are  unable  to  agree  with  him  in  opinion 
that  there  can  be  but  one  punishment  for  all  the 
offenses  committed  by  a  person  under  this  stat- 
ute within  any  one  period  of  six  calendar 
months.  As  was  well  said  by  the  district 
judge  on  the  trial  of  the  indictment,  '^he  Act 
forbids,  not  the  general  use  of  the  post  office 
for  the  purpose  of  carrying  out  a  fraudulent 
scheme  or  device,  but  the  putting  in  the  post 
office  of  a  letter  or  packet,  or  the  taking  out  of 
a  letter  or  packet  from  the  post  office,  in  fur- 
therance of  such  a  scheme.  Each  letter  so 
taken  out  or  put  in  constitutes  a  separate  and 
4li8tinct  violation  of  the  Act."  It  is  not,  as  in 
tlic  case  of  A  Snow,  120  U.  6.  274  [80:  658], 
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a  continuous  offense,  but  it  consists  of  a  single 
isolated  act,  and  is  repeated  as  often  as  the  act 
is  repeated. 

It  is  indeed  provided  that  three  distinct  of* 
fenses,  committed  within  the  same  six  months, 
may  be  joined  in  the  same  indictment;  but  this 
is  no  more  than  allowing  the  joinder  of  three 
offenses  for  the  purposes  of  a  trial.  In  its  gen- 
eral  effect  this  provision  is  not  materially  dif- 
ferent from  that  of  section  1024  of  the  Revised 
Statutes,  which  allows  the  joinder  in  one  in- 
dictment of  charges  against  a  person  "for  two 
or  more  acts  of  transactions  of  the  same  class 
of  crimes  or  offenses,"  and  the  consolidation  of 
two  or  more  indictments  found  in  such  cases. 
Under  the  present  statute  three  separate  of- 
fenses, committed  in  the  same  six  monUis,  may 
be  joined,  but  not  more,  and  when  joined  there 
is  to  be  a  single  sentence  for  all.  That  is  the 
whole  scope  and  meaning  of  the  pr6yision,  and 
there  is  nothing  whatever  in  it  to  indicate  ao 
intention  to  ma&e  a  single  continuous  offense, 
and  punishable  only  as  such,  out  of  what,  with* 
out  it,  would  have  been  several  distinct  offenses, 
each  complete  in  itself. 

The  motion  for  a  nUs  is  denied  and  the  peti- 
Hon  dismissed. 


THB   SCHOONER   MAGGIE   J.  SMITH. 
BoBKBT  G.  Dun  bt  al..  Claimants,  Appts,^ 

SAMUEL  H.  WALEZER  bt  au 


fi 


SAMUEL  H.  WALKER  sr  ai..,  Appts., 

t. 

ROBERT  G.  DUN  bt  au 
^Bee  8.  a  **The  tfoflf^ieX  Sm<t^**  Reporter's  ed» 

Findings  of  fact  in  admiralty  oase—tJ^th  Sailinff 
Bule-^veuel  in  jeopardy—interest  and  costs. 

L  The  findings  of  faet,  under  the  Act  of  Feb.  16^ 
1878,  in  an  adnuraltF  ease,  haye  the  same  effect  as  a 
special  yerdict  in  an  action  at  law. 

2.  The  2ith  Sailing  Rule  applies  only  where  there 
is  some  special  cause  rendenng  a  departure  neces- 
sary to  avoid  immediate  danger,  such  as  the  near* 
ness  of  shallow  water,  or  a  concealed  rock,  the  ap-> 
proach  of  a  third  yessel,  or  something  of  that  kind. 

8.  If  one  yessel  has  been  brought  into  immediate 
leopardy  by  the  fault  of  another,  she  will  not  be 
Ida  to  blame,  if  she  has  done  something  wrong,  or 
has  not  been  maneuyered  with  perfect  skill  and 
presence  of  mind. 

4.  The  allowance  of  interest  and  costs,  in  such  a 
case,  rests  in  the  discretion  of  the  court  below,  and 
its  action  will  not  be  disturbed  on  appeal. 

[Nos.  65,  188.1 
Argued  No9. 10, 11, 1887.  Decided  JVbv,  21, 1887. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland* 
Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

Messrs,  John  H.  Thomas  and  Robert  H» 
Smithy  for  Dun  et  al.: 

The  decisions  of  this  court  are  clear  and  uni- 
form, that  in  a  case  like  this,  its  jurisdiction  on 
appeal  depends  upon  the  amount  of  the  decree, 
not  on  that  of  any  of  the  claims  to  participate 
in  the  fruits  of  it. 

Ex  Parte  Baltimore  <!t  0,  B.  R,  (Jo.  lOQ  U.  S. 
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6(37:78);  Shiddi  y.  l^otnoi,  68  U.  8. 17  How. 
8  (15:93);  Market  Oo,  t.  Hofman.  101  U.  8. 119 
m:783);  Tlie  Oannemara,  103 U.  8. 754^:823): 
ns  Mamie,  105  U.  8.  778  (26:087);  Farmer^ 
Loan  db  T.  Oo.  T.  Wat&rman,  106  U.  8.  270 
<27:117). 

The  lurisdlctioD  of  this  court  on  appeal  being 
clear,  the  motion  to  dismiss  is  a  mere  pretext  to 
coTer  the  motion  to  affirm. 

Wiitney  t.  Cook,  00  U.  6.  607  (25:446). 

The  pomts  raised  are  involved  in  the  findings 
of  fact  and  condnsions  of  law,  and  the  excep- 
tions were  unnecessary. 

The  S,  a  Tryon,  KW  U.  S.  267  (26:1026). 

A  formal  exception  is  not  necessary,  if  the 
want  of  Jurisdiction  is  apparent  from  the 
record. 

77i£  Lucy,  75  U.  8.  8  WaU.  809  (19:895). 

C^osts,  in  admiralty,  are  within  the  discretion 
of  the  coim,  and  an  appeal  will  not  lie  from 
either  the  refusal  or  allowance  of  them. 

U.  8.  y.  The  Malek  AdJael,  48  U.  S.  2  How. 
210  (11:239);  The  Sapphire,  85  U.  8.  18  Wall. 
56,67(21:816). 

The  rules  prescribed  by  this  court,  under 
which  the  claimants  sought  and  obtained  a  de- 
cree for  the  limitation  of  their  liability,  permit 
them,  in  the  same  proceedings,  to  contest  any 
liabiUty,  and  exempt  them,  whatever  may  ut 
the  result  of  that  contestation,  from  any  liabil- 
ity, after  they  have  given  the  required  stipula- 
tion, otherwise  than  as  stipulators. 

Admiralty  RuUe,  55-58;  The  Benefactor,  108 
U.  S.  289(26:851);  ProManee  AN.  T,  8. 8.  Oo. 
y.  im  Mfg.  Oo.  109  U.  8.  578  (27:1088). 

The  circuit  court  was  in  error  when  It  found, 
as  ft  fact,  that  the  vessels  were  approaching  eadi 
other  end  on  or  nearly  so,  and  on  courses  in- 
volving risk  of  collision. 

The  question  of  whether  or  not  vessels,  when 
approachine  each  other,  are  so  meeting,  is  one 
or  law,  ana  not  of  fact. 

The  NiehaU.  74  U.  8.  7  WaU.  664  (19:1^); 
The  Dexter,  9b  U.  8.  28  WaU.  75  (28:85);  The 
Jkiaware.  Holt,  R.  of  R  Cas.  66. 

Mr.  Wm.  W.  Marfarland,  also  filed  the  fol- 
lowing brief  for  Dun  et  ai.: 

These  words  "  end  on  or  nearly  end  on"  were 
found  both  In  Rule  16  and  Rule  18  of  section 
4233,  in  the  former  applying  to  saU  vrasels,  and 
in  the  latter  applying  to  vessels  under  steam. 

The  meaning  of  Uie  words  is  the  same  in  both 
rules.  It  means,  as  to  navigation  at  night,  such 
a  position  of  vessels  that  each  vessel  k  in  a  po- 
siaon  to  see  both  the  side  Ughta  of  the  other 
vesseL 

The  America.  8  Ben.  429. 

In  the  case  of  The  Adriatic,  thti .  %vigator  on 
the  steamer  saw  a  green  light  two  po^ats  on  his 
starboard  bow.  He  held  his  course,  and  was 
held  not  to  have  been  in  fault  for  so  doing. 

107  U.  8.  512  (27:497). 

A  fortiori  would  the  navigator  have  been 
free  nom  fault  in  starboarding,  for  what  would 
canry  his  vessel  farther  away  from  danger. 

The  Btitabeth  Jonee,  112  U.  8.  514,  525 
(28:812,  816). 

The  findings  are  to  be  considered  io  connec- 
tion with  the  pleadings,  and  neither  party  is 
allowed  to  depart  from  the  case  he  has  set  up. 

The  Vortigem,  8wab.  518;  The  Scotland,  118 
U  8.  607  (80:163). 

176 


Me9$r9.  John  Latlwop  and  fiMNMtimtt 
Brown  for  Walker  et  al.: 

The  principle  on  which  this  motion  Is  made 
to  dismiss  has  been  fully  settled  by  this  court 

Bich  V.  Lambert,  58  U.  8.  IS  How.  8^ 


(18:1017);  Bx  Plarte  BalUmare  db  0.  B.  B.  Oo. 
106  U.  8.  5  (27:78);  Farmen  Loan  A  T.  Oo.  v. 
Waterman,  106  U.  8.  265  (27:115);  Adame  v. 
OHttenden,10Q  U. 8. 576 (27:99):  flawed  v. 5^tM. 
Id.  188  (27: 166);  EdtOey  v.  Fairbanki,  108  U. 
8. 548, 648(27:820, 822);  Tapper  v.  Wise,  110  U. 
8.  898  (28:189);  Qibeon  v.  Sht^ddt,  122  U.  8. 27 
(80:1083). 

Under  the  rules  of  navigation  and  the  au- 
thorities. The  8mith  is  clearly  liable  for  the 
consequences  of  this  coUision.  Rule  16,  article 
11,  in  force  when  this  coUision  took  place,  is  as 
foUows:  "  If  two  saU  vessels,  are  meeting  end 
on,  or  nearly  end  on,  so  as  to  involve  rSk  of 
collision,  the  helms  of  both  shall  be  put  to  port, 
so  that  each  shaU  pass  on  the  port  side  of  the 
other." 

U.  8.  R.  S.  1st  ed.  823:  ne  NichoU,  74  U.  S. 
7  WaU.  656(19:157);  The  Dexter,  90  U.  8.  23 
Wall.  69(23:84):  The  Annie  Undeley,  104  U.  S. 
185  (28:716);  The  North  8tar,  106  U.  S.  17 
(27:91);  The  Bepeater  y.  TheBraga,  14  L.  T.  N. 
8.  258;  The  Fruiter  v.  The  Fingal,  18  L.  T.  N. 
8.  611;  Oroweil  v.  The  Badama,  2  aifF.  551; 
Boom  V.  The  8.  B.  Wheder,  4  CUff.  189. 

The  24th  Rule  applies  only  when  there  is 
some  peculiar  danger  of  navigation,  which  ren- 
ders a  departure  necessary  to  avoid  immediate 
dansrer,  such  as  a  rock,  another  vessel,  a  narrow 
channd,  or  something  of  that  nature. 

See  The  Agra,  4  Moore,  P.O.  N.  8.485;  The 

ring,  L.  R 1  Adm.  99;  TJieAura,  Holt,  R  of 
Cas.  255;  The  Oleopatra,  8wab.  185;  Tka 
Beryl.  L.  R  9  P.  Div.  187, 188. 

This  court  has  also  declared  that  rules  of 
navigation  are  obUgatory  on  vessels  approach- 
ing each  other,  from  the  time  the  necessity  for 
precaution  begins. 

New  York  2  L.  U.  8.  M.  8*  8.  Oo.  v.  Rum- 
baa,  62  U.  8.  21  ^ow.  872.  884  a6:144,  148); 
The  NiehoU,  74  U.  8.  7  WalL  656,  663  aO:lS7. 
158). 

The  circuit  court  had  no  Jurisdiction  to  en- 
tertain  propositions  of  law  without  first  opening 

U.  8.  V.  Oairey,  110  U.  8.  51  (28:67). 

It  is  impossible  for  this  court  to  say,  as  matter 
of  law,  that  at  two  mUes  apart  risk  of  collision 
was  not  involved. 

The  Nidtole,  eupra;  The  Dexter,  90  U.  S.  2a 
Wall.  69,  75  (23:84.  85). 

The  findinsrs  are  construed  in  connection 
with  the  pleadings  {The  Adriatic,  107  U.  S.  51 3 
(27:497),  and  parlies  wiU  not  be  permitted  to 
contraaict  by  proof  what  they  have  admitted  in 
their  pleadings. 

McKinlay  v.  Morrieh,  62  U.  8.  21  How.  343 
(16:100). 

If  one  vessel  is  brought  into  immediite  Jeop- 
ardy by  the  fault  of  another,  ibc  fuct  that  an 
order  other  than  that  which  was  given  mi^lit 
have  been  more  fortunate  wiU  not  prevent  re- 
covery of  full  damas:cs. 

The  Oeneeee  Ohirf  v.  FitzJiugh,  58  U.  8.  13 
How.  461  (18:1066);  The  NiehoU,  eupra;  7%# 
OarroU,  75  U.  8.  8  WaU.  802  (19:892);  Thm 
FUrbanki,  76  U.  8.  9  WaU.  420.(19:708);   TSU 
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atsdf  PtirU,  78  U.  8. 9  Wall.  684  (19:751);  The 
B.  a  Trpon,  106  U.  8.  267  (26:1036);  I7ie  By- 
weU  CadU,  L.  R  4  P.  Div.  219;  The  Elisabeth 
Jima,  113  U.  S.  614,  536  (38:813,  816). 

In  the  second  case,  the  libelants  and  peti- 
tionen  requested  Uie  court  to  decree  against  the 
claimants  of  The  Maggie  J.  Smith,  directing 
them  to  pay  interest  on  the  amount  of  the  stip- 
ulation m>m  the  date  of  the  stipulation,  and 
costs  in  Uie  district  and  circuit  courts.  The 
court  clearly  erred  in  refusing. 

The  Wcmata,  95  U.  8.  600  (34:461);  The 
Hhniteda,  183  U.  S.  97(80:1095);  The  FawriU, 
19  Fed.  Rq>.  318;  WaUh  t.  Mayer,  111  U.  S.  81 
(88:838). 

Although  matters  which  are  the  subject  of 
dinretion  in  the  court  are  not  usually  enter- 
tained, yet  where,  as  here,  the  court  has  the 
wh(^  case  before  it,  it  has  control  over  such 
natters  as  well  as  the  merits. 

The  Scotland,  118  U.  S.  519  (80:155). 

Mr.  JueUee  Field  dellTered  the  opinion  of 
(heooort: 

This  case  comes  b^ore  us  from  the  Circuit 
SO]  Cooit  of  the  United  States  for  the  District  of 
Matrland .  It  is  a  libel  against  the  vessel  Mag- 
rie  J.  Smith,  for  damages  caused  by  her  cm- 
Bsion  with  the  schooner  Enoch  Kobinson, 
which  resulted  in  sinking  the  latter,  and  in  the 
entite  loss  of  both  vessel  and  cargo.  The  libel- 
anta  are  the  owners  of  The  Enoch  Robinson. 
The  petitioners  are  the  owners  of  the  property 
on  board,  who  have  intervened  for  (heir  Inter- 
cit.  The  claims  of  libelants  and  petitioners  ex- 
ceeded the  value  of  The  Maggie  J.  Smith  and 
her  freight;  and  thereupon  the  owners  of  that 
▼easel  instituted  proceeain^  for  the  benefit  of 
the  limited  liability  provisions  of  the  Revised 
Sututes,  sections  4388-4289,  under  which  the 
Talue  of  the  vessel  was  appraised  at  $83,000,  to 
which  amount  their  liability  was  accordingly 
limited.  A  stipulation  for  that  amount  was 
thereupon  given  by  sufficient  sureties,  with  the 
condition  that  the  claimants  would  perform  the 
final  order  and  decree  in  the  case,  or  t^at  ex- 
ecution might  issue  against  the  goods,  lands 
and  tenements  of  the  stipulators,  wherever 
found.  "* 

On  the  trial  before  the  district  court  a  decree 
Was  entered  for  the  claimants,  and  the  libel  dis- 
missed. On  appeal,  the  circuit  court  reverjed 
the  decree,  and  adjudged  that  the  libelants  and 
petitioners  were  entitled  to  recover  certain 
fpedficd  sums,  which,  in  the  aggregate,  ex- 
ceeded the  $83,000;  that  the  stipiSators  should 
pay  that  amount  into  the  registry  of  the  court, 
and  that  the  clerk,  after  deducting  the  costs  of 
the  circuit  and  district  courts,  should  pay  the 
balance  to  the  libelants  and  petitioners |>?vrato/ 
51]  that  IB,  in  proportion  to  their  respective  claims 
as  allowecl.  From  this  decree  the  claimants 
have  appealed  to  this  court.  Subsequentl  v  the 
libelants  and  petitioners  applied  to  the  circuit 
court  for  a  further  decree,  directing  the  claim- 
ants to  pay  interest  on  the  amount  of  the  stipu- 
lation from  its  date,  and  the  costs  of  the  distnct 
and  circuit  courts,  but  the  application  was  re- 
152]  fused.  From  this  refusal  Uiey  liave  appealed  to 
this  court. 

The  circuit  court  having  found  the  facts  re- 
ipecttog  the  collision,  our  examination  will  first 
li«diieSed  to  a  consideration  of  their  sufllciencv 
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to  sustain  the  decree.  The  findings,  under  the 
Act  of  February  16, 1875.  have  the  same  effect 
as  a  special  verdict  in  an  action  at  law.  (18 
Stat,  at  L.  chap.  77;  The  AdrioHe,  107  U.  S. 
513  [37: 497].  The  bills  of  exception  of  the 
claimants  in  the  record  embrace  only  the  re- 
fusal of  the  court  below  to  find  certain  propo- 
sitions of  law,  which  can  as  well  be  presented  to 
the  court  upon  the  present  findinffs. 

The  findin(^  of  fact,  with  the  ficts  admitted 
by  the  pleadmgs,  disclose  the  following  case: 
On  the  evening  of  Februaiy  36, 1888,  The  Mag- 
gie J.  Smith,  a  three-masted  schooner  steamer, 
under  sail  only,  ran  into  and  sunk  the  three- 
masted  schooner  Enoch  Robinson,  off  the  coast 
of  New  Jersey.  The  night  was  clear  and  star- 
lij^ht;  thewhid  was  abodt  northwest,  and  blow- 
ing a  whole-sail  breeze,  and  the  sea  was  smooth. 
The  Smith  was  on  a  voyage  from  New  York 
to  Newport  News,  Yirgimia;  her  course  was 
southwest;  her  first  mate,  and  her  engineer, 
who  was  acting  as  second  mate,  were  on  deck; 
one  man  was  at  the  wheel,  and  another  was  sta- 
tioned forward  on  the  lookout;  her  regulation 
lights  were  set;  and  she  had  the  wind  on  her 
starboard  side. 

The  Enoch  Robinson  was  on  a  voyase  from 
Baltimore  to  Providence,  Rhode  Island,  with  a 
cargo  of  coal.  When  The  Maggie  J.  Sniith  was 
first  seen  by  those  on  board  The  Robinson  the 
latter  vessel  was  on  her  regular  course,  heading 
northeast,  and  had  the  wind  on  her  port.  Her 
regulation  lights  were  set  and  bummg  brightly; 
her  master  and  second  mate  were  on  deck;  a 
competent  seaman  was  on  the  lookout  forward 
on  the  top  gallant  forecastle;  and  one  was  at 
the  wheeL  The  court  finds  that  when  the  ves- 
sels were  first  seen  from  each  other,  they  were 
about  two  miles  apart;  that  they  were  approach- 
ing each  other  "end  on,  or  nearly  so,  and  on 
courses  involving  risks  of  collision;"  that  the 
wheel  of  The  Robinson  was  put  to  port  almost 
imm^iately  after  the  position  of  The  Smith  was 
discovered,  and  that  The  Smith  starboarded 
her  wheel,  and  that  this  starboarding  was  the 
direct  cause  of  the  collision.  The  court  also 
finds  that  when  those  in  charge  of  The  Robinson 
perceived  that  The  Smith  was  falling  off  and 
that  the  vessels  were  approachinffin  dangerous 
proximity,  they  put  the  wheel  of  The  Robinson 
hard-a-port,  and  let  go  the  spanker  sheet;  and 
that  a  few  seconds  before  the  collision  the  wheel 
of  The  Smith  was  first  put  to  port,  and  then 
hard-a-port,  but  the  head  sheets  were  not  let  go, 
and  before  the  changes  to  port  materially  af- 
fected the  course  of  The  Smith  the  two  vessels 
came  together.  The  Smith  striking  The  Robin- 
son a  square  blow  on  the  port  side  near  the 
mizzen  rigging.  And  the  court  finds  as  a  con- 
clusion of  mw  .that  The  Smith  was  in  fault  in 
not  porting  her  wheel  when  The  Robinson  was 
first  seen  approaching  her  end  on,  or  nearly  end 
on,  and  was  in  fault  for  putting  her  wheel  to 
starboard,  and  that  this  was  the  immediate 
cause  of  the  collision. 

Upon  these  findings,  there  could  be  but  one 
conclusion  as  to  the  liability  of  The  Smith 
under  the  Sixteenth  Rule  of  Navigation  adopted 
by  Congress,  which  is  as  follows:  *'If  two  sail 
vessels  are  meeting  end  on,  or  nearly  end  on, 
so  as  to  involve  risk  of  collision,  the  helms  of 
both  shall  be  put  to  port  so  that  each  may  pass 
on  the  port  side  of  the  other."    R.  S.  817. 
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Three  casee  in  this  ooort  are  dted  bT  the 
counsel  for  the  libelants  in  which  this  nue  has 
been  applied,  under  circumstances  not  mate- 
rially (fifferent  from  tiiose  in  the  present  case; 
neNichoUM  U.  8.  7  WalL  666  (19: 157]:  The 
Dexter.  90  U.  8.  28  WalL  69  [28: 841;  and  The 
Annie  LintMey,  104  U.  8.  1B5  [2^:  716].  In 
the  case  of  ITie  Nididle  a  schooner  and  a  bark 
sailing  on  Lake  Erie  in  nearly  opposite  direc- 
[354]  tions  came  into  collision  by  which  the  schooner 
was  sunk.  Each  vessel  was  seen  from  the  other, 
when  two  or  three  miles  apart.  The  schooner 
had  Uie  wind  free  and  on  her  starboard  side; 
the  bark  was  dose  hauled,  with  the  wind  on 
her  port  ride.  The  vessels  approached  each 
oU]er  on  lines  that  diverged  not  more  than  half  a 
*"  point,  and  at  a  combine  q>eed  of  twelve  miles 
an  hour.  The  schooner  starboarded  her  helm; 
the  bark  ported.  The  owner  of  the  schooner 
filed  a  libel  against  the  bark,  but  the  court  held 
that  the  schooner  had  violated  the  rule  of  nav- 
igation in  not  Dortiiig  also,  and  therefore  the 
owner  had  no  ciaim  tor  damages. 

In  the  case  of  The  Dexter  two  schooners 
came  into  collision  on  Chesapeake  Bay,  by 
which  one  was  totally  lost  When  within  a 
half  mile  of  each  other,  they  were  approaching 
from  opposite  directions,  end  on,  or  nearly  so. 
One  ported  and  the  other  starboarded  It  was 
held  that  the  latter,  which  was  lost,  had  violated 
the  rule  of  navigation,  and  therefore  was  in 
fault,  and  that  her  owner  could  not  maintain  a 
libel  for  damages;  and  the  libel  filed  by  him 
was  accordingly  dismissed. 

In  the  case  of  The  Annie  Linddey  there  vras 
a  collision  on  Long  Ibland  Sound  between  sE 
br^  and  a  schooner,  which  resulted  in  the 
sinking  of  the  schooner  and  the  total  loss  of  the 
vessd  and  cargo.  The  two  vessels  approaced 
each  other  nearly  end  on,  on  courses  involving 
risk  of  collision;  the  schooner  put  her  helm  to 
port;  the  brig  put  her  helm  to  starboard,  there- 
by violating  the  Sixteenth  Rule  of  Navigation, 
and  a  collinon  foUowed.  It  was  held  that  the 
brig  was  liable  for  the  loss. 

Some  reliance  was  placed  by  claimants* 
eounsd  on  the  Twenty  Fourth  Rule,  which  pro- 
vides that,  in  construing  and  obeying  the  rules 
of  navigation,  "due  regard  must  be  had  to  all 
dangers  of  navij|;adon,  and  to  any  special  dr- 
-  cumstances  which  may  eiist  in  any  particular 
case,  rendering  a  departure  from  them  neces- 
sary in  order  to  avoid  immediate  danger. "  Im- 
portant as  this  qualification  of  the  rules  is,  it 
has  no  application  to  the  case  at  bar,  where 
the  vessels  saw  eadi  other  about  two  miles  apart. 
It  applies  only  where  there  is  some  special  cause 
[3551  Kooenng  a  departure  necessary  to  avoid  im- 
mediate Ganger,  such  as  tJbe  nearness  of  shal- 
low water,  or  a  concealed  rock,  the  approach 
of  a  third  vessel,  or  something  of  that  kind. 

The  contention  that  if  The  Smith  starboard- 
ed her  helm  when  the  two  vessels,  though  ap- 
proaching each  other  end  on,  or  nearly  so,  were 
about  two  miles  apart,  her  fault  is  not  such  as 
to  make  her  responsible  for  the  damages 
claimed,  does  not  require  consideration,  for 
there  is  nothing  in  the  record  to  show  that 
when  The  Smith  starboarded  her  hehn  the  ves- 
sels were  that  distance  apart.  It  is  not  stated 
what  the  distance  then  was,  nor  is  the  speed  of 
the  vessels  given,  from  whidi  such  mstance 
could  be  esSmated.    The  contention  assumes, 
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without  any  foundation,  that  the  vessels  wer» 
then  about  two  miles  i^iart.  The  libel  alleges 
that  the  vessels  were  running  red  to  red  three 
or  four  minutes  before  The  Smith  fell  off  her 
course  and  showed  both  her  lights;  and  the  an- 
swer states  that  the  vessels  had  been  in  sight  of 
each  other  some  time  when  The  Smith  star^ 
boarded  her  helm,  and  that  the  vessels  were 
then  from  a  quarter  to  a  half  mile  apiurt 

Nor  is  there  anything  in  the  position  that, 
where  two  vessels  are  approaching  in  opposite 
directions  so  as  to  involve  risk  of  collision,  and 
one  of  them  violates  a  rule  of  navigation  in  di- 
recting its  helm,  and  the  other  v^sel  sees  it, 
she  will  be  in  fault  if  she  does  not  also  turn  hex 
helm  so  as  to  avoid  the  consequences  of  such 
departure  from  the  rule.    Whether  it  would 
have  been  more  prudent  for  The  Robinson  to 
take  a  different  course,  in  consequence  of  the 
dangerous  position  in  whidi  she  was  plactsl 
by  tne  disregard  of  the  statutory  rule  on  the 
pari  of  The  Smith,  must  depend  upon  the 
angle  at  which  the  vessels  were  auproacbing; 
their  distance  apart  at  the  time,  ana  their  com- 
bined speed — mrcumstances  not  disclosed  in 
the  record.    The  rule  is  well  stated  by  counsel, 
that  "If  one  vessel  is  brought  into  immediate 
jeopardy  by  the  fault  of  another,  the  fact  that 
an  order  other  than  that  whic^  was  given 
might  have  been  more  fortunate  wiU  not  pre- 
vent the  recovery  of  full  damages';''  or,  as 
stated  by  the  Court  of  Appeals  of  England,  in 
the  case  of  The  BywOl  CaeOe  L.  R.  4  P.  Div. 
219,  as  quoted  in  the  case  of  The  Elizabetfi  Jonee, 
112  U.  8.  526  [28:816],  "  Where  one  ship  haa, 
by  wrong  maneuvers,  placed  another  ship  in  a 
position  of  extreme  danger,  that  other  ship  ivill 
not  be  held  to  blame  if  she  has  done  something 
wrong,  and  has  not  been  maneuvered  witli 
perfect  skill  and  presence  of  mind." 

As  to  the  second  appeal  from  the  refusal  to 
allow  interest  against  the  daimants  upon  the 
amount  of  the  stipulation  from  the  day  it  woa 
filed  in  court,  ana  the  costs  of  the  circuit  aiid 
district  courts,  it  is  suflScient  to  say  that  the  al- 
lowance of  such  interest  and  costs  rested  in  tUa 
discretion  of  the  court  below,  and  its  action 
will  not  be  disturbed  on  appcaL 

Decree  afflrmed. 


J.  D.  COX,  Plff.  in  Er?.. 

9. 

WESTERN  LAND  AND  CATTLE  COM- 
PANY. 

(See  8. 0.  Ueporter*8  ed.  87S,  870.) 

Juriediction  as  to  amount,  - 

Where  a  part  of  tbe  property  for  wbich  the  cult 
was  broucrnt  has  been  settled  for  after  the  oom^ 
meooement  of  the  suit,  and  before  Jud^meD  t,  so  tltat 
the  value  of  the  remainder  of  the  property  doea  ooa 
exceed  $S,000,  the  writ  of  error  wlU  be  diamJased. 

[No.  714.] 
aubmiited  No9. 16,  2887.  Decided  Nov.  tj.  2S87, 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  IUiii<Ha. 
On  motion  to  dismiss.     Granted, 
The  case  is  stated  bythe  court. 
Mr.   Alexander  MeCojr*  in  sapport  of 
motion  to  dismiss: 
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It  was  admitted  for  the  purposes  of  this  trial 
that  a  settlement  bad  been  nmde  between  plain- 
tilT  below  and  Plumb,  in  regard  to  tbe  fifty-siz 
bead  of  cattle  wbicb  were  cmiracd  by  Plumb, 
so  tbat  tbe  controversy  remaining  to  be  tried  is 
in  regard  to  tbe  seven tv-nine  he&  claimed. 

Tbe  net  proceeds  of  tbe  seventy-nine  bead 
were  $4,526.15. 

Tbis  finding  of  facts  is  conclusive. 

Mercantile  Mut  Iris,  Go.  v.  Folsom,  85  U.  S. 
ISWalL  237,(21:827). 

Tbe  amount,  as  it  affects  tbe  party  prose- 
cuting ibe  writ  of  error,  alone  is  to  be  consid- 
ered. 

I\nt»man  v.  FirH  Nat,  Bank,  100  U.  8.  6 
(25:530);  Pierce  ^r.  Wade,  100  U,  8.  444  (25:735); 
Uiltan  ▼.  Dickinson,  108  U.  8.  165  (27: 688). 

Mr.  R.  A«  Childs,  in  opposition: 

lo  miton  V.  IHckinwn,  108  U.  8.  165 
(27:  688),  tbis  court  bas  said:  "We  bave  Juris- 
diction of  a  writ  of  error  or  appeal  by  a  de- 
fendant wben  tbe  recovery  against  bim  is  as 
mucb  in  amount  or  value  as  is  required  to 
bring  a  case  bere." 

Mr.  Chirf  Justice  Waite  delivered  tbe  opin- 
ion of  tbe  court. 

Tbis  motion  is  granted,  on  tbe  ground  tbat 
tbe  record  sbows  tbat  tbe  value  of  tbe  matter 
in  dispute  does  not  exceed  $5,000.  Tbe  suit 
was  brou^t  originally  to  recover  185  bead  of 
Colorado  steers,  allcced  to  be  wortb  $6,000. 
At  tbe  time  of  tbe  judgment  only  79  bead  were 
\n  dispute.  As  to  tbe  rest,  a  settlement  bad 
been  made  during  tbe  pendency  of  tbe  suit. 
Tbe  court  tias  found  as  a  fact  tbat  tbe  79  bead 
were  sold  in  open  market  tbe  day  after  tb^ 
were  taken  possession  of  under  Uie  writ  in  tbis 
case,  and  tbat  tbe  net  proceeds  of  tbe  sale  only 
amounted  to  $4,526.15.  Tbcre  is  noti^in^  to 
sbow  tbat  tbey  were  really  any  less  valuable  at 
tbe  time  of  the  sale  tban  wben  tbey  wen*  taken. 
Upon  tbe  f  nets  as  found  the  recovery  could  not 
have  exceeded  $5,000  if  there  bad  been  a  judg 
ment  in  favor  of  Cox,  tbe  plaintiff  in  error. 

Dismimed. 


CHAITNC;EY  DEWEY  et  al.,  AppU., 

9. 

[320]      WEST  FAIRMONT  GAS  COAL  COM- 
PANY BT  AL, 


WEST  FAIRMONT  GAS  COAL  COM- 
PANY,  Appt., 

V. 

CHAUNC;EY  DEWEY  bt  al. 

(See  B.  O.  Eeporter*8  ed.  820-884.) 

Juriedirtion  of  circuit    court— equity  action, 
when  not  maintainable. 

L  Tbe  Orcalt  Court  of  tbe  United  States  may  ex- 
erciso  Jurisdiction  in  a  suit  in  equity  which  is  aocU- 
larr  to  an  action  at  law  of  which  it  bas  already  ac- 
quired jurisdiction.  aJtbougb  one  of  the  defendants 
in  tbe  suit  in  equity  m  a  citizen  of  the  district  of 
which  a  portion  of  ibecomiiluinants  were  citizens. 

S.  A  suit  in  equltv  cannot  oo  maintained  for  dam- 
ages artsing*  from  the  inferior  quality  of  coke  sold 
and  delivered,  and  to  subject  property  to  the  pay- 
ment of  the  damages*  where  the  colce  was  received, 
used,  and  paid  for,  without  objection,  and  where 
tiiere  was  no  warranty  as  to  its  quality  or  suitable- 
ness, and  tbe  saie  was  not  by  sample.   A  cross  bill, 
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dependent  upon  the  bill,  was  alao  properly  dlt- 
missed. 

[Nos.  60,  179.1 

Submitted  Not),  9, 1887.    Decided  Non.  iJ,  1887. 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  West  Vir- 
ginia.   Affirmed, 

The  facts  and  case  are  fully  stated  in  the 
opinion. 

Messrs.  Daniel  Lamb,  Wm.  H.  Heame 
and  Henrj  M.  RasseU*  for  Dewey,  Vance 
&  Co.: 

This  suit  was  ancillary  to  the  action  at  law 
of  which  the  Circuit  Court  of  the  United  States 
already  had  undoubted  jurisdiction;  numerous 
decisions  of  this  court  establish  the  rule  that 
such  a  suit  will  be  entertained  without  regard 
to  the  citizenship  of  the  parties. 

Pacific  R.  R.  (Jo.  v.  Missouri  P.  R.  Oo.  Ill  U. 
8.  606  (28:499);  Knppendorf  v.  Hyde,  110  U. 
8.  276  (28: 145);  Jones  ▼.  Andrews,  77  U.  8.  10 
Wall  827  (19:985). 

Where  the  person  who  applies  for  the  injunc- 
tion denies  his  legal  liability,  and  has  also  an 
equitable  defense,  an  injunction  wUl  be  al- 
lowed without  a  confession  of  judj^ment 

Great  FaUs  Mfg.  Co.  v.  ffenry,  26  Gratt.  675. 

The  insolvency  of  the  defendant  constitutes 
a  sulBcient  reason  for  the  exercise  of  equitable 
jurisdiction. 

Lindsay  Y.  Jackson,  2  Paige,  581;  Gayv.  Gay, 
10  Paige,  869;  Hudson  v.  Kiine,  9  Gratt.  879. 

The  remedy  at  law  was  entirely  inadequate 
to  the  exigencies  of  the  case,  and  equity  might 
properly  take  jurisdiction. 

2  Lead.  Cas.  Eq.  4th  ed.  part  n,  p.  1848; 
Ragsdale  y.  Hagy,9  Gratt  409;  Jaynes  v.  Brock, 
10  Gratt.  211;  Drexel  w.  Bemey,  122  U.  8.  241 
(80:1219). 

In  cases  of  set-off,  as  well  as  in  cases  of  re- 
coupment and  failure  of  consideration,  the  fact 
that  the  court  of  law  has  refused  to  admit  tbe 
defense  seems  to  constitute  a  reason,  especially 
when  other  considerations  exist,  for  the  exer- 
cise of  the  extraordinary  jurisdiction  of  the 
court  of  equity. 

TavloT  V.  Okey,  18  Ves.  Jr.  180;  2  Lead.  Cas. 
Eq.  4th  ed.  part  II,  p.  1889,  and  citations. 

An  issue  may  be  directed  for  the  purpose,  or 
the  amouDt  of  damages  may  be  inquired  into 
by  a  master. 

Kelsey  ▼.  HMy,  41 U.  8. 16  Pet.  269  (10:961). 

If  the  letter  of  October  7,  and  the  reply  there- 
to, could  be  taken  as  a  written  memorandum 
of  the  contract,  and  as  superseding  the  oral 
contract,  yet  this  would  not  prevent  the  plaint- 
iffs from  showing  that  a  sample  had  pre^ously 
been  furnished  by  the  vendors,  nor  from  show- 
ing that  a  warranty  outside  of  the  written  con- 
tract had  been  made. 

Foot  V.  Bentley,  44  N.  Y.  166;  8wett  v. 
Sfiumway,  102  Mass.  868;  Btoaps  v.  Smith,  100 
Moss.  63. 

The  representations  and  promises,  coupled 
with  tbe  sample,  cbnstitutea  a  warranty  that 
the  coke  to  be  delivered  under  the  contract 
should  bave  the  apparent  qualities  of  the  sample, 
and  should  be  low  in  sulphur,  and  this  whether 
the  sample  was  low  in  siilphur  or  not 

HeilbuU  v.  Hickson,  L.  R.  7  C.  P.  488. 

The  coke  to  be  furnished  was  to  be  manufact- 
ured and  furnished  for  a  specific  purpose 
which  was  known  to  both  parties.  *  The  pur 
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pose  beine  kDown,  a  warranty  arose  that  the 
coke  should  be  of  merchaDtable  quality  and 
reasonably  fit  to  be  used  for  the  purpose  for 
which  it  was  intended. 

KeUogg  Jridge  Co,  ▼.  EamilUm,  110  U.  8. 
108  (28:86);  Shepherd  ▼.  Pybue,  8  Man.  &  G. 
868;  J(nu$v.  Jvst,  L.  R  8  Q.  B.  197;  ffogira 
V.  Hymj^n,  11  Pick.  100;  Cliapin  v.  Dobmm, 
78  K  Y.  74;  Qeret  v.  Jones,  82  Gratt  618; 
WhiU  V.  MUler,  71  K  Y.  118;  8.  C.  78  N.  Y. 
808:  Randall  y.  NetMon,  L.  R  2Q.  B.  Div.  102; 
WdcoU  y.  Mount,  88  N.  J.  L.  496;  Drummond 
▼.  Vanlnifen,  L.  R  12  H.  L.  Gas.  284. 

The  fact  that  the  coke  was  of  poor  quality, 
and  especially  that  it  contained  an  excess  of 
sulphur,  constituted  a  breach  of  this  warranty 
whidi  gave  the  plaintiffs  the  right  to  recoyer 
the  damages  which  they  had  sustained  in  the 
use  of  the  coke,  notwithstanding  the  fact  that 
they  had  not  rejected  or  returned  it 

Kellogg  Bridge  Co,  y.  EamilUm,  eupra. 

Meters,  Wm.  P.  Habbard  and  James 
Morrow*  Jr..  for  the  West  Fairmont  Gad 
Coal  Co.: 

The  receipt  and  use  of  the  coke,  and  the  Ions: 
delay  of  the  plaintiffs  in  objecting  tr  its  qual- 
ity, amount  to  a  waiyer  of  objectioub. 

2  BenJ.  Sales,  4th  Am.  ed.  p.  916,  notes  and 
cases  cited;P//tUtp«  &  C.  Constrvction  Co,  y. 
Seymour,  91  U.  S.  646,  652  (23:341,843);  Davis 
V.  Fish,  1  G.  Greene  (la.)  406;  8.  0,  48  Am. 
Dea  887;  Hedden  y.  Boberts,  134  Mass.  38. 

The  sale  of  the  coke  was  not  a '  'sale  by  sample* 
in  the  legal  and  proper  sense  of  that  term. 

Barnard  y.  EeOogg,  77  U.  8.  10  WaU.  888 
(19:987). 

Nor  is  there  here  any  implied  warranty  that 
the  coke  should  be  reasonably  fit  for  the  pur- 
pose for  which  it  was  to  be  used.  Where  one, 
relying  upon  his  own  Judgment,  buys  a  specific 
article  from  a  manufacturer,  belicying  it  will 
answer  a  particular  purpose,  he  is  bound  to  pay 
for  it;  ana  there  is  no  warranty  implied  against 
the  yendor 

Ofianter  v,  Hopkins,  4  Mees.&W.  399;  Bumbg 
y.  BoOeU,  16  Mees.  &.  W.  644;  Oliphant  y. 
BavUv,  5  Q.  B.  288. 

U  they  were  mistaken  as  to  its  fitness,  they 
must  pay  for  it,  neyertheless. 

Chanter  y.  Hopkins,  4  Mees.  A  W.  404;  Ma- 
son y.  Chappdl,  15  Gratt.  572;  P&ri  Carbon  Iron 
Co,  y.  Orotes,  68  Pa,  149;  Broion  y.  Edgington, 
2  Man.  &  G.  279;  Williams  y.  WiUiams,  40 
Eng.  Ch.  Rep.  371;  Hoe  y.  8anjboTn,  21  N.  Y. 
553;  Cunningham  y.  HaU,  4  Allen,  268,  274; 
Arehdale  y.  Moore,  19  HL  565;  Whitaker  y. 
Eastmek,  75  Pa.  229;  Kirk  y.  Nice,  2  Watts, 
867;  Sands  y.  Taylor,  6  Johns.  395. 

Parol  proof  that  the  coke  was  warranted  or 
Bold  by  sample  is  inadmissible.  In  the  court 
below  Chapin  y.  Dobson,  78  N.  Y.  74,  was 
cited.  That  case  is  examined  and  criticised 
and  shown  not  to  be  law,  in  chapter  12  of 
Jones  on  Commercial  Contracts.  See  cases 
cited. 

Where  there  is  a  written  contract  of  sale 
without  mention  of  sample,  parol  eyidence  is 
not  admissible  that  the  sale  was  by  sample. 

Hamor  y.  Oroves,  15  C.  B.  80  £.  C.  L.  R 
667;  Addison,  Contr.  622. 

A  warranty  cannot  now  be  superadded  to 
the  contract.  The  "trial  lot"  was  wholly  ante- 
cedent to  the  contract  and  separate  from  it 

ISO 


Kain  y.  Old,  2  Bam.  &  C.  627;  Otifom  y. 
Gantz,  60  N.  Y.  540;  Robinson  Maeh,  Wks.  y. 
Chandler.  56  Ind.  576;  Oardiner  y.  Gray,  4 
Camp.  144;  Wood  y.  Aslte,  1  Strob.  407;  Fisher 
y.  8amuda,  1  Camp.  190. 

Duty  oftendees  to  r^ect.  It  was  thefr  duty 
to  haye  rescinded  the  contract  if  their  present 
pretensions  be  true,  and  not  \)j  their  acqoiea- 
cence  and  silence  to  ensnare  their  yendor  mto.a 
ruinous  liability  in  damages. 

Couston  y.  dhapman,  2  u  R  H.  L.  Cas.  Sa 
App.  260;  Hargous  y.  Stone,  5  N.  Y.  73,  8C; 
MeCormiek  y.  6arson,  45  N.  Y.  265;  Bounce  ▼. 
Bow,  64  N.  y.  411;  Reed  y.  RandaU,  29  N.  Y. 
358;  Holden  y  Clan^,  58  Barb.  590;  Warren 
Glass  Wks,  Co,  y.  Keystone  Coal  Co,  1  Md.  (U 
edA  209,  8  Cent.  Rep.  851, 65  Md.  547. 

The  cross  bill  is  a  sufllcient  basis  for  a  decree. 
It  should  not  haye  been  dismissed. 

Moore  y.  Huntington,  84  U.  S.  17  WalL  417. 
421  (21:642,648);  2  Dan.  Ch.  Pr.  5th  ed.  1553, 
note  8,  and  cases  cited;  Ragland  v.  Broadiiax, 
29  Gratt  401,  419. 

Mr,  Justice  Blatthews  deliyered  the  opinion 
of  the  court: 

In  October^  1872,  a  contract  was  entered  into 
between  the  firm  of  Dewey,  Vance  &  Company 
and  the  West  Fairmont  €ias  Coal  Company, 
the  terms  of  which  are  stated  in  a  letter  from 
the  former  to  the  president  of  the  Coal  Com- 
pany, dated  October  7,  1872  as  follows:     "We 
beg  to  ratify  our  yerbal  agreement  of  October 
4,  hy  which  you  are  to  deliyer  us  untU  July,  in 
1878,  an  average  of  three  cars  of  coke  per  day» 
at  six  cents  per  bushel  of  41  pounds,  we  to  set- 
tle for  same  by  mir  note  of  90  days  from  tbe 
first  of  eaoh  month  for  the  previous  month's  do- 
livery."    This  was  acknowledged  as  an  accept- 
ance of  a  previous  offer  in  identica]  terms  by 
a  letter  from  the  president  of  the  Coal    Coni- 
pany  to  Dewey,  Vance  &  Company.     Under 
this  contract  the  Coal  Company  were  bound  to 
deliver  681  carloads  as  ordered,  equivalent  to 
424,944  bushels,  which  at  the  contract   price 
would  amount  to  $25,496.64.    From  the  da  to 
of  the  contract  to  November  30, 1873,  the  Coal 
Company  delivered  in  all  246  carloads,  which 
had  been  ordered  and  were  received  and   pniJ 
for  according  to  the  terms  of  the  contract,  the 
period  during  which  deliveries  were  to  have 
taken  place  having  been  extended  by  mutual 
consent.    Dewey,  Vance  &  Company  refusing 
to  order  or  receive  any  more,  the  Coal  Com- 
pany, on  January  17,  1877,  brought  an  action 
at  law  against  them  in  the  Circuit  Court   of 
Ohio  County,  West  Virginia,  for  damages  for 
Uie  breach  of  the  contract.    The  defendants  in 
that  action  caused  it  to  be  removed  from  tho 
state  court  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  West  Virginia  on 
June  7,  1877,  on  tbe  ground  that  tbe  parties 
were  citizens  of  different  States,  the  West  Pjur- 
mont  Gas  Coal  Company,  the  plaintiff,  bein^ 
a  corporation  of  the  btate  of  ^ew  York,  and 
the  defendants  citizens  of  West  Virginia   and 
Ohio.    Thereupon,  on  October  3. 1877,  the  sur- 
viving partners  of  the  firm  of  Dewey,  Vance  ^ 
Com^ny  filed  the  present  bill  in  equity  ngainst 
the  West  Fairmont  Oas  Coal  Company,   the 
plaintiff  in  the  action  at  law,  and  the  'West 
Fairmont  and  Marion  Consolidated  Gas  Coal 
Company,  a  corporation  organized  undo*  tbo 
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Iftws  of  West  Yirfflnia,  alleging  that  uDder  the 
eootract  of  October  4, 187^.  the  sale  of  coke 
was  by  sample,  the  quality  of  which  was  to  he 
equal  to  that  of  a  certain  trial  lot  previously 
tested,  accompanied  by  an  implied  warranty 
that  the  coke  to  be  delivered  under  the  contract 
iboidd  also  be  fit  and  suitable  for  the  purpose 
of  being  used  in  the  furnace  of  Dewey,  Vance 
&  CoD'pany  for  making  pig  iron ;  that  in  point 
of  fact  the  coke  actually  delivered  under  the 
contract  was  not  equal  to  the  quality  of  the 
fample,  and  was  not  fit  for  the  purposes  for 
which  it  was  to  be  used ;  that  in  consequence 
thereof  the  complainants  had  ceased  and  re- 
fused to  order  or  receive  any  more  than  that 
delivered  and  paid  for,  and  that  by  reason  of 
the  bad  quality  of  the  coke  actually  received 
and  usecf  tbey  had  suffered  a  large  amount  of 
damages ;  that  the  West  Fairmont  Gas  Cool 
Company  in  the  mean  time  hod  become  and  was 
insolvent,  and  that  they  had  made  a  fraudulent 
aBslgnment  of  their  property  to  their  codefend- 
ant,  the  West  Fairmont  and  Marion  Consoli- 
dated Gas  Coal  Company.  The  prayer  of  the  bill 
was  that  the  amount  of  damages  sustained  by 
e  complainant  might  be  ascertained,  that  the 
assets  of  the  West  Fairmont  Qbb  Coal  Company, 
•o  f  raudulttitly  assigned, be  subjected  to  the  pay- 
ment thereof,  and  that  in  the  mean  time  all  pro- 
ceedings in  the  action  at  law  brought  bv  the 
West  Fairmont  Gas  Coal  Company  should  be 
stsy*^ 

The  right  to  maintain  such  a  creditor's  bill  U 
based  upon  the  Code  of  West  Virginia,  chapter 
188.  section  2,  which  provides  that  "A  cred- 
itor, before  obtaining  a  judgment  or  decree  for 
bis  claim,  may  institute  any  suit  to  avoid  a 
gift,  conveyance,  assignment,  or  transfer  of  or 
charge  upon  the  estate  of  his  debtor,  which  he 
might  institute  after  obtaining  such  judgment  or 
decree,andbemaT,  in  such  suit,  have  all  Uie  relief 
in  re8i>ect  to  said  estate  which  he  would  be  enti- 
tled to  after  obtaining  a  judgment  or  decree  for 
,    the  claim  which  he  maybe  entitled  to  recover." 
'       To  this  bin  the  defendants  in  the  first  in- 
stance objected,  bv  way  of  plea  and  demurrer, 
for  want  of  jurisaiction  in  the  court,  on  Uie 
zTound  that  one  of  the  defendants,  the  West 
fairmoRt  and  Marion   Consolidated  Gas  Coal 
vompany,  was  a  citizen  of  the  State  of  West 
iirpnUL  of  which  also  a  portion  of  the  com- 
ilainants  were  citizens.    This  objection,  how- 
ever, is  not  well  taken.    The  suit  in  equity  was 
an  exercise  of  jurisdiction  on  the  part  of  the 
circuit  court,  ancillary  to  that  which  it  had  al- 
ready acquired  in  the  action  at  law,   which  it 
might  well  entertain  according  to  Uie  rule  ad- 
judged in  Erippendorf  v.  Hyde,  110  U.  8.  276 
(.28: 1451  and  Ptidfle  RR.  Co.  v.  Mistoun  P.  R, 
Co.  Ill  U.  S.  506  [28: 499]. 

The  defendants  having  answered,  denying 
the  equity  of  the  bUl,  set  up  their  right  to  re- 
cover damages  for  the  alleged  breach  of  the 
contract  on  the  part  of  Dewey,  Vance  &  Com- 
pany, in  refusing  to  receive  the  remainder  of 
the  coke  deliverable  under  the  contract,  by 
way  of  cross  bill,  in  ^hich  they  sought  a  decree 
for  the  amount  theieof.  Issues  having  been 
made  upon  the  bill  and  crossbill,  the  cause  was 
heard  upon  its  merits,  when  the  circuit 
court  rendered  a  decree  dismissing  the  bill  for 
want  of  equitr,  and  the  cross  bill,  with  costs, 
to  the  orignial  defendants  as  dependent  thereon. 
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From  this  decree  an  appeal  is  prosecuted  by 
the  original  complainants,  and  also  by  the  de- 
fendants, by  way  of  cross  appeal,  from  so  much 
as  dismisses  their  cross  bill. 

From  a  careful  examination  of  all  the  evi- 
dence in  the  cause,  we  are  satisfied  with  the 
conclusions  of  the  circuit  court  We  find  as 
matter  of  fact  that  the  sale  of  coKe  was  not  by 
sample.  A  trial  lot  of  84  carloads,  prior  to  the 
making  of  the  contract,  was  furnished  and 
used,  the  complainants  being  satisfied  with  it; 
but  there  was  no  agreement,  either  express  or 
implied,  that  all  deliveries  under  the  contract 
should  be  equal  to  it  in  quality.  The  object  of 
the  test  evidently  was  to  determine,  on  the  part 
of  the  complainants  for  themselves,  whether 
they  were  willing  to  run  the  risk  of  using  coke 
to  be  manufactured  by  the  Coal  Company  from 
the  slack  of  their  mmes,  at  the  price  offered. 
The  coke  which  was  subsequently  furnished 
under  the  contract  was  used  by  the  complain- 
ants and  paid  for  according  to  the  contract 
without  objection,  except  as  to  a  lot  furnished 
in  December,  1872,  which  wa<>  complained  of 
as  beinff  inferior.  On  investigation  it  turned 
out  to  have  been  made  from  material  taken 
from  a  slack  pile  outside  of  the  mine  which  had 
been  for  some  time  exposed,  and  had  become 
unfit  for  the  purpose.  Thereafter  no  material 
was  used  except  the  fresh  slack  taken  from  the 
inside  of  the  mines,  and  deliveries  continued  to 
be  made  as  ordered  until  the  last  which  took 
place  in  November,  1878.  There  was  no  war- 
rantv  expressed,  nor  can  any  be  reasonably 
implied  from  the  circumstances,  that  the  coke 
under  the  contract  should  be  suitable  for  use  in 
the  furnace  for  making  pig  iron.  On  the  con- 
trary, it  was  expressly  understood  that  it  would 
not  be  suitable  for  that  purpose  by  itself.  The 
only  question  to  be  determined  was  whether  it 
could  be  used  in  combination  with  Connells- 
ville  coke,  which  was  the  standard  for  that 
purpose,  and  if  so,  in  what  proportions ;  to  de- 
termine this  was  the  object  of  testing  the  trial 
lot  The  complainants  continued  to  use  it,  as 
already  stated,  from  time  to  time,  without  ob- 
jection or  complaint,  paying  for  what  they 
received  according  to  the  terms  of  the  contract 
and  not  at  any  time  giving  notice  of  any  inten- 
tion to  refuse  the  fimher  performance  of  the 
contract,  although  ceasing  to  give  any  orders 
after  November,  1878.  On  November  28, 1873, 
the  Coal  Company,  in  a  letter  from  its  presi- 
dent to  Dewey,  Vance  &  Company,  asked  for 
the  reason  for  the  order  to  discontinue  shipping 
in  reply  to  which,  on  December  4, 1878.  Dewey, 
Vance  «&  Company  wrote:  Tours  of  the  28th 
inst.  was  duly  received.  We  were  accumulat- 
ing stock,  and  stopped  shipments  from  Fair- 
mont and  ciutailea  from  Connellsville;  have 
no  definite  idea  at  what  time  we  shall  again 
need."  No  further  communications  appear  to 
have  taken  place  between  the  parties  until  the 
beginning  of  the  action  at  law. 

We  think  the  circuit  court  did  not  err  upon 
the  merits  in  dismissing  the  complainants'  bill; 
and,  as  the  cross  bill  was  dependent  upon  it 
and  sought  no  relief  purely  equitable,  it  was 
also  properly  dismissed,  with  costs  to  the  com- 
plaiimnt  therein,  thereby  remitting  it  to  its 
remedy  in  the  pendin|^  action  at  law. 

The  decree  qf  the  Circuit  Court  Uaceordinglji 
affirmed, 
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COLORADO    COAL   AND    IRON    COM- 
PANY BT  AL.,  Appti., 

UNITED  STATES. 

(See  8. 0.  Beporter*8  ed.  8Q7-8E38.) 

Fraud  in  preemption  elaim^—honh  fide  pur- 
diaeer—preiumptumi  in  fator  of-^mrden  qf 
proof ^tntuffleient  proo/--mining  lande—new 
dieooveriee, 

L  Where  there  were  in  fact  no  actual  settlementB 
and  improvements  on  any  of  the  lands,  as  falsely 
set  out  in  the  aiBdayits  in  support  or  preemp- 
tion claims  and  in  the  certifloaiee  iraued  thereon, 
this  constitutes  a  fraud  upon  the  United  States, 
sufficient  in  equity,  as  against  the  parties  perpe- 
tratingr  it,  or  those  claiming:  under  them  with  nonce 
of  it,  to  justify  the  cancellation  of  the  patents 
issued  to  them.  But  it  is  not  such  a  fraud  as  pre- 
vents the  passing  of  the  legal  title  by  the  patents. 

2.  To  a  DiU  in  equitj  to  cancel  the  patents  upon 
these  grounds  alone,  tne  defense  of  a  bona  Me  pur- 
chaser for  value,  without  notioe,  is  perfect. 

3.  The  title  of  such  a  purchaser  rests  upon  the 
strongest  presumptions  of  fttct,  which,  although 
they  may  be  rebutted,  nevertheless  can  be  over- 
thrown only  by  full  proofs  to  the  contrary,  clear, 
convincing  ana  unambiguous.  The  burden  of  pro- 
ducing these  proofs  and  establishing  the  conclusion 
rests  upon  the  Government,  in  an  action  by  it  to 
oanoel  a  patent  which  it  has  issued,  and  it  is  not  re- 
lieved of  this  burden  by  the  negative  nature  of  the 
proposition  it  is  bound  to  estabUah. 

4.  To  raise  a  suspicion,  however  strong,  of  the 
fraud  and  wrong  doing  of  its  own  offloera  is  not 
enough  to  Justify  the  Government  in  casting  upon 
the  defendants  the  burden  of  establishing  tneir 
title.  The  proof  of  a  fraud  which  would  render 
their  title  void  should  be  stronger  than  the  legal 
presumptions  on  which  it  rests. 

6.  Where  the  Government  did  not  make  aU  the 

Sroof  of  which  the  nature  of  the  case  was  susoept- 
)le  and  which  was  within  its  reach,  and  the  good 
faith  of  the  defendants  is  unimpeaobed.  TtekL  under 
the  olroumstanoes,  that  a  decree  oanoeling  the  pa- 
tent should  be  reversed. 

tt.  It  is  not  sufficient  to  constitute**  known  mines** 
of  coal,  within  the  meaning  of  the  statute,  that 
there  should  be  merely  indications  of  ooal  beds  or 
ooal  fields,  of  greater  or  less  extent  and  value,  as 
shown  by  outcroppings.  To  constitute  the  exemp- 
tion contemplatea  by  the  preemption  Act  under 
the  head  of  *'  known  mines/*  there  should  be,  up- 
on the  land,  ascertained  coal  deposits  of  such  ex- 
tent and  value  as  to  make  the  land  more  valuable 
as  a  coal  mine  than  for  agricultural  purposes. 

7.  New  discoveries,  after  the  sale,  by  which  the 
land  becomes  profitable  to  work  as  a  muic,  cannot 
affect  the  title  as  it  passed  at  the  time  oi  the  sale. 

[No.  46.] 
Argued  Nov.  f ,  2887.      Decided  Noo.  f  i.  1887, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Colorada  Be- 
tereed.    Remanded, 

Reported  below,  18  Fed.  Rep.  278. 

The  facts  and  case  are  fully  stated  by  the 
court. 

Mestre,  B.  H.  Bristow»  Lyman  K,  Ban 
and  David  WiUeox,  for  appellants: 

There  can  be  no  relief  against  these  defend- 
ants by  reason  of  alleged  false  statements  in 
the  proofs  of  preemption.  The  defendants' 
rights  as  bona  fide  purchasers  are  sufficiently 
pleaded. 

Boone  v.  CTUlee,  85  U.  8.  10  Pet.  177,  210  (9: 
888,  400);  Qraffam  t.  Burgeee,  117  U.  8.  180, 
195  (29:  889,  844}. 

The  burden  oi  proving  notioe  was  upon  the 
complainant. 

Calaie  Steamboat  Co.  v.  Scudder,  67  U.  8.  2 
Black,  872  (17:  282);  Dexter^.  Harris,  2  Mason, 
531,  536;  Flagg  v.  Mann,  2  8umn.  487,  551. 

The  deeds  establish  these  facts  presumpti  vely. 
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Mutual  B.L,Ine.  Cb.T.  Newkm,  80  U.  8.  82 
WaU.  82  (22:  798). 

Jackson  was  a  MmaJtefopUTchaaer;  his  rights 
in  that  behalf  inure  to  his  grantees. 

Alexander  t.  Pendleton,  12  U.  8.  8  Cranch, 
462  (8:  624);  CoU  t.  Chmriay,  79  N.  Y.  527; 
Pom.  Eq.  §  754;  (Hiter  t.  Piatt,  44  U.  a  8 
How.  410  (11:  657);  White  v,  McOarry,  2  FUpp. 
572;  Chapman  ▼.  8im$,  58  Miss.  154. 

The  consolidated  Company  was  not  an  in- 
cumbrancer iwncfmltf  lite, 

Oamee  v.  StUee,  89  U.  8. 14  Pet  822  aO:  476); 
MiUer  ▼.  Sherry,  69  U.  8.  2  Wall  250  (17:  880); 
Murray  ▼.  BaUou,  1  Johns.  Ch.  566. 

Any  right  to  relief  by  reason  of  false  state- 
ments in  the  preemption  papers  would  of  course 
be  equitable  only.  It  therefore  could  not  bo 
asserted  against  a  bona  fde  purchaser. 

Fletcher  v.  Peek,  10  U.  8.  6  Cranch,  183  (8: 
177);  Dexter  v.  Harrie,  eupra;  Wood  v.  Mann^ 
1  8umn.  506;  Pom.  Eq.  S  777;  U.  S.  ▼.  Min/>r, 
114  U.  8.  283  (29: 110);  S.  C,  29  Fed.  Rep.  134; 
Beard  v.  Ftdery,  70  U.  8.  8  Wall.  491, 492  (18: 
92);  Smith  ▼.  Eufin^,  23  Fed.  Rep.  741-747; 
Somei  ▼.  Brewer,  2  Pick.  184;  Deputy  ▼.  StavU-^ 
f&rd,  19  Cal.  802:  2  8tory,  Eq.  §  1502;  2  Washh. 
Real  Prop.  597. 

There  is  no  proof  that  theae  lands  were  not 
Bubiect  to  preemption. 

The  statute  provides  that  lands  on  which  aro 
situated  any  "  known  mines  "  shall  not  be  liv 
ble  to  entry  thereunder. 

Act  8ept.  4,  1841,  5  8tat  at  L.  456,  g  10. 

The  exception  refers  to  the  condition  of  the 
land  at  the  time  of  the  entry.  This  was  ruled 
in  Deffebaek  ▼.  Hawke,  115  U.  8.  892  (29:  423); 
Weetem  Pae.  B.  B.  Oo,t,  U.  S.  108  U.  8.  510, 
518  (27: 806,  807);  U.  S.  t.  Beed,  28  Fed.  Rep. 
482. 

The  mere  presence  of  minerals  in  unaacer^ 
tained  quantities  does  not  make  a  given  apot  a 
mine. 

Westmoreland  Coal  Ctfe  Appeal,  85  Pa.  846; 
Bdl  ▼.  Wtlftm,  L.  R.  1  Ch.  App.  808;  MuUan 
▼.  U,  S,  118  U.  8.  271  (80: 170);  Ah  Tete  t. 
C/ioate,  24  Cal.  562;  Alfordy.  Bamum,  45  CaL 
482. 

It  is  not  shown  Uiat  there  were  any  **  known  ** 
mines.  The  meaning  of  this  expression  has 
never  been  determined. 

Beynolde  v.  Iron  SUver  Min,  Co,  116  U.  8. 
697  (29:  777);  Sullivan  v.  Iron  SUver  Min,  Co, 
109  U.  8.  550  (27:  1028);  We^ern  Pae.  B.  R, 
Co.  V.  U.  S,  supra;  McLaughlin  v.  U.  S.  107 
U.  8.  526  (27:  621);  Morton  v.  Ndn-aska,  88  U. 
8.  21  Wall.  660  (22:  639). 

The  stabilitjT  of  titles  by  patent  is  of  the 
highest  public  importance. 

St,  Louis  Sntelting  A  Btf.  Co.  v.  Kemp,  104 
U.  8.  641  (26:  876):  SteA  v.  St.  Louis  Smiting 
<fe  Ref.  Co.  106  U.  8.  447(27:  226);  U.  S.  v.  Max- 
U)eU  Land  Grant  Co.  121  U.  8.  879  (30:  958);  8 
Ops.  Attjs-6en.  420;  Sullivan  v.  Iron  Silver 
Min,  Co.  supra. 

The  complainant  cannot  recover  upon  the 
ground  that  the  patentees  were  fictitious. 

U.  S.  V.  Maxwell  Land  Grant  Co.  121  XT.  8. 
325,  379  (80:  949,  958);  U.  S.  v.  Throckmorton, 
98  U.  8.  61  (25:  93);  U,  S,  v.  Stone,  69  U.  8.  S 
Wall.  525,  535  (17:  765,  767);  Johnson  v.  Tmce- 
ley,  80  U.  8.  13  WalL  72  (aft:  485). 

Courts  of  equity  may  correct  mistakes  and 
relieve  against  frauds  and  impositions. 
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Mom  T.  Aimiw,  96  U.  8.  680  (94:  848); 
Jtf^ofTiMt  T.  /ViiMa,  101  U.  8.  473  (26:  800);  17. 
^  T.  Aiherkm,  103  U.  6.  872  (26:  218);  SKepley 
▼.  (;biMii,  91  U.  8.  830  (28:  424);  AUantio  De^ 
iains  Cb.  t.  Jame9, 04  U.  8. 207  (24: 112);  81017. 
£q.  Jar.  $  157;  Lyman  ▼.  United  1m,  Oo,  2 
JcJiDs.  Ch.  632;  StodAridgi  Iron  Oo.  ▼.  Eudion 
Jron  Co.  107  Mass.  290. 

The  proof  of  wrong  or  mistake  should  be 
^ear  aiMl  satisfactory. 

ir.  8.  T.  Iron  SUter  Min.  Oo.  %i  Fed.  Rep. 
4M8;  U.  A  y.  MazweU  Land  Orant  Co.  26  Fed. 
Bep.  188. 

A  patent  convoys  tbe  legal  tiUe  notwith- 
«t&ndiDg  that  it  is  obtained  by  fraud. 

(T.  8.  T.  Minor,  114  U.  8.  288,  243  (20: 110, 
114);  Meader  t.  Norton,  78  U.  8. 11  Wall  442, 
458  (20: 184.  188). 

Tbe  grant  would  be  eoually  effectual  to  pass 
tbe  legal  title  whether  the  grantee  called  him- 
•elf  by  bis  ordinary  name  or  by  one  assumed 
lor  the  occasion. 

nonuu  y.  Wyatt,  31  Mo.  188;  Staak  y.  Sioel- 
taw.  12  Wis.  234:  Doyce  y.  Dam,  29  Mich.  146; 
SampeyreaeY,  D.  S.  82  U.  8. 7  Pet  222  (8:665); 
Foik  y.  Wendal,  13  U.  8.  9  Cranch.  88,  98  (3: 
«66.  669). 

The  presumption  of  law  is  in  favor  of  inno- 


GreenL  £y.  g  80;  Hatch  y.  Baylev,  12  Cush. 
1B7;  U.  &  y.  Ban  Jacinto  Tin  Co.  28  Fed.  Rep. 


There  Is  nothhig  in  Moffatw.  U.  8. 112  U.  8. 
'94  (28:  628)  contrary  to  tbe  views  now  urged. 

The  complainant  is  not  entitled  to  relief  in 
«|Tiity.    A  grantor  cannot  question  his  grant 

Calais  Steamboat  Co.  v.  Seudder,  67  U.  8.  2 
Black*  »72  (17:  282);  Carpenter  y.  Longan.  83 
XT.  8.  16  WaU.  271  (21:  818);  Knox  County  y. 
AepinwaU.  62  U.  8.  21  How.  689  (16:208);  CO^ 
^fma  y.  Eatee,  92  U.  8.  484  (28:  579);  Marey  y. 
09wego.  Id.  687  (28:  748);  Humboldt  t.  X^, 
Id.  642  (28:  752). 

When  the  acts  of  fraud  now  alleged  were  dis- 
covered  the  bill  does  not  state.  Presumptively, 
therefore,  they  have  been  known  to  the  com* 
filainant  ever  since  the  patents  were  issued. 

Barwood  y.  Cincinnati  db  0.  A,  L.B.B.  Oo. 
«4  U.  8.  17  WaU.  78  (21:  558). 

Before  this  claim  was  asserted  the  8tatute  of 
limitations  had  run  more  than  twica 

Gen.  Laws.  CoL  g  2174. 

Equity  refuses  its  aid  to  such  claims  as  this. 
They  are  deemed  stale  (Stearm  y.  Page,  48  U. 
fi.  7  How.  819  (12:  028);  Wagner  v.  Baird.  Id. 
«4  (12:  681);  Burke  v.  Bmith,  88  U.  8. 16  Wall. 
890  (21:  861);  Preston  y.  Preeton,  95  XT.  8.  200 
<24:  494);  and  the  courts  dismiss  them  eua 
sponU  {Badger  y.  Badger,  69  U.  8.  2  Wall.  87 
•(17:  836):  BuUitan  v.  Porttand  di  K,  R.  R.  Oo. 
in  U.  8.  811  (24:  826);  Eirk  v.  Hamilton,  102 
U.  8.  68  (26:  79);  Boone  v.  C/iilee,  35  U.  8.  10 
Pet.  248  (9:  418);  Tufin  Lick  Oil  Co.  v.  Mar- 
bury,  91  U.  8.  587  (23:  829);  &iims9  v.  Bandere, 
«3  U.  8.  55  (23:  798). 

TI1C  principles  which  govern  inquiries  as  to 
the  conduct  of  individuals  in  respect  to  their 
-cont  nicts  are  equally  applicable  where  the  Unit- 
ed States  is  a  pnrtv. 

C.  8.  v.  8mith,'9i  U.  8.  217  (24: 115);  U.  8. 
▼.  McKnight,  98  U.  8.  179  (25:  116);  U.  8, 
y.  hlint,  4  8awy.  44.  60;  affd.  98  U.  8.  61  (25: 
98).    To  tbe  same  effect  ore  The  Floyd  Accept- 


oiUMt,  74  U.  8.  7  WaU.  666  (19:  169);  CT.  8  y. 
JBterifew,  25  U.  8. 12  Wheat  659  (6:  728);  U.  8 
y.  iStofd  Nai.  Bank.M  U.  8.  30  (24:  64'^;  CT.  A 
y.  Boetwick,  94  U.  8.  66  (24:  66);  U.  8.  v.  Bee^ 
bee,  17  Fed.  Rep.  86. 

Resolute  good  faith  should  characterize  the 
conduct  of  States  in  tbeir  dealings  with  indi- 
viduals, and  there  is  no  reason  in  morals  or  law 
that  will  exempt  them  from  the  doctrine  of 
estoppel. 

U.  8.  y.  OoUier,  8  Blatchf.  325;  Indiana  y. 
Milk,  11  Fed.  Rep.  389;  PsopU  y.  Society  for 
Prop,  cf  Qonel,  2  Paine,  545;  Cahn  v.  Bamee, 
5  Fed.  Rep.  820:  I'engra  v.  Munz,  29  Fed.  Rep. 
880,  887;  Hovgh  v.  Buchannan,  27  Fed.  Rep. 
328;  U.  8.  v.  McLaughlinJSO  Fed.  Rep.  147; 
CommonteecUthw.  P^epeeutPropre.  10  Mass.  154; 
Oommonwealth  v.  Andre,  8  Pick.  224;  People  v. 
atephene,  71  N.  Y.  549,  560;  8taU  y.  Ober,  84 
La.  Ann.  859. 

80,  too,  stale  claims  are  no  more  enforceable 
in  eaui^  by  the  United  8tates  than  by  an  in- 
dividual. 

U.  8.  y.  Beebee,  17  Fed.  Rep.  86;  8  0.  4 
McCnuy,  12;  U.  8.  v.  White,  17  Fed.  Rep.  561; 
U.  8.  y.  BanJadnto  Tin  Oo.  28  Fed.  Rep.  279. 

And  tbe  delay  which  will  defeat  a  recovery 
must  depend  upon  the  particular  drcum- 
stanoes  of  each  case. 

Hartooodw.  dndnati dt  0.  A.  L.B.R,  Oo.  84 
U.  8. 17  Wall  78  (21:558). 

Courts  of  equity  are  not  bound  to  adjudge 
rescission  or  cancellation. 

WiOard  v.  Tayloe,  75  U.  8.  8  Wall.  557 
(19:501);  Jackion  v.  Aehton,  86  U.  8.  11  Pet 
22^  (9:69^;  KiM  v.  Hamilton,  29  U.  8.  4  Pet 
811  (7:8^;  2  Story,  Eq.  Jur.  g^  698,  742 ; 
Bckman  v.  Bekman,  55  Pa.  269;  Polk  v.  Wen- 
dal, 18  U.  8.  9  Cranch,  ^87,  99  (8:666,  669);  U. 
a.  V.  Flint,  4  8awy.  43. 

All  the  attendant  circumstances  of  each  case 
will  be  weighed,  that  no  wrong  be  done  to  the 
citizen,  although  the  government  be  the  suitor 
against  him. 

U.  8  y.  Throehmorton^isA  U.  8.  v.  Ban 
Jacinto  Tin  Oo.  supra;  U.  8.  v.  Central  Pao. 
B.  Oo.  11  Fed.  Rep.  449, 454;  U.  8.  v.  Tichenor, 
12  Fed.  Rep.  415;  C.  8.  v.  BeOee,  and  C.  8. 
y.  MoLaugJuin,  eupra;  Beekw.  Bimmone,  7  Ala. 
N.  8.  71;  Humbard  v.  Humbard,  8  Head,  100. 

80  far  as  an  innocent  purchaser  for  a  valu- 
able consideration,  without  notice  of  any  in* 
firmity  in  his  title,  has,  by  his  improvements 
and  meliorations,  added  to  the  permanent  value 
of  the  estate,  he  is  entitled  to  a  full  remunera- 
tion, and  such  increase  of  value  is  a  lien  and  a 
charge  on  the  estate,  which  the  absolute  owner 
is  bound  to  discbarge,  before  he  is  to  be  restored 
to  his  rights  in  tbe  land. 

Bright  v.  Boyd,  2  8tory,  605;  Utterbach  v. 
Binni,  1  McLean,  242;  U.  8.  v.  McOraw,  12 
Fed.  Rep.  449,  452;  U.  8.  v.  MarehaU  BUtor 
Min.  Oo.  17  Fed.  Rep.  108;  Miners.  Beekman, 
60  N.  Y.  887,  845;  Oarr  v.  Wallace,  7  Watts, 
394;  Bmith  v.  Drake,  23  N.  J.  Eq.  802;  Bomber- 
ger  v.  Turner,  13  Ohio  St.  263;  McLaughlin  v. 
Bamum,  81  Md.  425.  Trooet  v.  DafM,  81  Ind. 
34;  Bacon  v.  CottreU,  18  Minn.  194:  Qreen  v. 
Dixon,  9  Wis.  532;  Atty-Oen.  v.  Baliol  College, 
9  Mod.  407;  Shine  v.  Gough,l  BaU  &  B.  436; 
8tory,  Eq.  ^  1237;  U.  S.  v.  Beebee  and  U.  8.  v 
Central  Pae.  B.  Co.  eupra. 

No  decree  can  be  rendered  annulling  or  af- 
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6(37:78);  Shieldi  y.  T^Miku,  68  U.  a  17  How. 
8  (15:93);  Market  Oo.  t.  Hofinan.  101  U.  8. 119 
m:im)\  The  Oannemara,  103  U.  8. 754^:823): 
7^  ifam^.  105  U.  8.  778  (26:087);  Farmen^ 
Loan  db  T.  Oo.  T.  Waterman,  106  U.  8.  270 
<27:117). 

The  lurisdlctioD  of  this  court  on  appeal  being 
clear,  the  motion  to  dismiss  is  a  mere  pretext  to 
cover  the  motion  to  affirm. 

Whitney  v.  Cook,  09  U.  8.  607  (25:446). 

The  pomta  raised  are  involved  in  the  findings 
of  fact  and  condosions  of  law,  and  the  excep- 
tions were  unnecessary. 

The  S.  0,  Tryon,  105  U.  S.  267  (26:1026). 

A  formal  exception  is  not  necessary,  if  the 
want  of  Jiirisdiction  is  apparent  from  the 
record. 

The  iMcy,  75  U.  8.  ^  WalL  809  (19:895). 

C^osts,  in  admiralty,  are  within  the  discretion 
of  the  court,  and  an  appeal  will  not  lie  from 
either  the  refusal  or  allowance  of  them. 

CT.  B,  V.  The  Malek  Ad/tel,  48  U.  8.  2  How. 
210  (11:2J59):  The  Sapphire,  85  U.  8. 18  Wall. 
56,67(21:816). 

The  rules  prescribed  by  this  court,  under 
which  the  dalmants  sought  and  obtained  a  de- 
cree for  the  limitation  or  their  liabilitjr,  permit 
them,  in  the  same  proceedings,  to  contest  any 
liabiVty,  and  exempt  them,  whatever  may  tie 
the  result  of  that  contestation,  from  any  liabil- 
ity, after  they  have  given  the  required  stipula- 
tion, otherwise  than  as  stipulators. 

Admiralty  Bulee,  65-58;  The  Benefactor,  108 
U.  S.  289(26:851);  Propidenee  dbK  F.  8. 8,  Co. 
V.  im  Mfg.  Co,  109  U.  8.  578  (27:1088). 

The  circuit  court  was  in  error  when  it  found, 
as  ft  fact,  that  the  vessels  were  approaching  eac^ 
other  end  on  or  nearly  so,  and  on  courses  in- 
volving risk  of  collision. 

The  question  of  whether  or  not  vessels,  when 
approachine  each  other,  are  so  meeting,  is  one 
or  law,  ana  not  of  fact. 

The  KieheU,  74  U.  8.  7  WaU.  664  (19:1C^; 
ne  Dexter,  90  U.  8.  28  WaU.  75  (28:85);  The 
Jkiateare,  Holt,  R.  of  R  Cas.  66. 

Mr.  Wm.  W.  Marfarland,  also  filed  the  fol- 
lowing brief  for  Dun  et  ai.: 

These  words  "  end  on  or  nearly  end  on"  were 
found  both  In  Rule  16  and  Rule  18  of  section 
4283,  in  the  former  applying  to  sail  vessels,  and 
in  the  latter  applying  to  vessels  under  steam. 

The  meaning  of  Uie  words  is  the  same  in  both 
rules.  It  means,  as  to  navigation  at  night,  such 
a  position  of  vessels  that  each  vessel  Is  in  a  po- 
daon  to  see  both  the  side  Ughta  of  the  other 
vessel. 

The  America.  8  Ben.  429. 

In  the  case  of  7V^  Adriatic,  thti .  %vigator  on 
the  steamer  saw  a  green  light  two  po^ats  on  his 
starboard  bow.  He  held  his  course,  and  was 
held  not  to  have  been  in  fault  for  so  doing. 

107  U.  8.  512  (27:497). 

A  fortiori  would  the  navigator  have  been 
free  nt>m  fault  in  starboarding,  for  what  would 
canry  his  vessel  farther  away  from  danger. 

fhe  Blitabeth  Jonee,  112  U.  8.  514,  525 
(28:812,  816). 

The  findings  are  to  be  considered  in  connec- 
tion with  the  pleadings,  and  neither  party  is 
allowed  to  depart  from  the  case  he  has  set  up. 

The  Vortigem,  8wab.  518;  The  Scotland,  118 
U.  8.  507  (80:158). 
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JfMirt.  John  Latlwop  and  S^bMrtbui 
Brown  for  Walker  et  al.: 

The  principle  on  which  this  motion  is  made 
to  dismiM  has  been  fully  settled  by  this  court. 

Bich  V.  Lambert,  58  U.  8.  19  How.  847 
18:1017);  Bx  Parte  BaXHmare  A  0.  B.  B.  Oo. 
106  U.  8.  5  (27:78);  Farmere  Loan  A  T.  Co.  t. 
Waterman,  106  U.  8.  265  (27:115);  Adame  t. 
CHttenden,l(^  U. 8. 676  (27:99):  flawed  v. 5)ii»<A. 
Id.  188  (27: 166);  Edtoley  v.  Fairbanke,  108  U. 
8. 648, 648  (27: 820, 822);  Tapper  v.  Wise,  110  U. 
8.  898  (28:189);  Qibeon  v.  8h^feldt,  122  U.  8. 27 
(80:1088). 

Under  the  rules  of  navigation  and  the  au- 
thorities. The  8m{th  is  clearly  liable  for  the 
consequences  of  this  collision.  Rule  16,  article 
11,  in  force  when  this  collision  took  place,  la  as 
follows:  "  If  two  sail  vessels,  are  meeting  end 
on,  or  nearly  end  on,  so  as  to  involve  rSk  of 
collision,  the  helms  of  both  shall  be  put  to  port, 
so  that  each  shall  pass  on  the  port  side  of  the 
other." 

U.  8.  R  S.  1st  ed.  828;  ne  NiehoU,  74  U.  S. 
7  WalL  656(19:157);  The  Dexter,  90  U.  8.  23 
WaU.  69(28:84);  The  Annie  Undeley,  104  U.  8. 
186  (28:716);  The  North  Star,  106  U.  8.  17 
(27:91);  The  Repeater  y.  TheBraga,  14  L.T.N. 
8.  258;  The  Fruiter  v.  The  Fingal,  18  L.  T.  N. 
8.  611;  Orowel  v.  The  Radama,  2  Cliif.  561; 
JJawrf  V.  The  S.  B.  Wheeler,  4  CUff.  189. 

The  24th  Rule  applies  only  when  there  is 
some  peculiar  danger  of  navigation,  which  ren- 
ders a  departure  necessary  to  avoid  immediate 
dansrer,  such  as  a  rock,  another  vessel,  a  narrow 
channd.  or  something  of  that  nature. 

8ee  The  Agra,  4  Moore,  P.  C.  N.  8. 486;  The 

ring,  L.  R 1  Adm.  99;  TJieAura,  Holt,  R  of 
Cas.  255;  The  Cleopatra,  8wab.  185;  The 
Bend  L.  R.  9  P.  Div.  187,  188. 

This  court  has  also  declared  that  rules  of 
navigation  are  obligatory  on  vessels  approach- 
ing each  other,  from  the  time  the  necenty  for 
precaution  begins. 

New  York  2  L.  U.  8.  M.  8,  S  Co,  v.  Bum^ 
baa,  62  U.  8.  21  How.  872.  884  a6:144,  148); 
The  NiehoU,  74  U.  8.  7  WalL  656,  663  a0:167. 
15^. 

The  cfarcuit  court  had  no  lurisdictkm  to  en- 
tertain propositions  of  law  without  first  opening 
the  decree. 

U.  8.  V.  Carey,  110  U.  8.  51  (28Kr7). 

It  is  impossible  for  this  court  to  say,  as  matter 
of  law,  that  nt  two  miles  apart  risk  of  collision 
was  not  involved. 

The  Nidiole,  eupra;  The  Dexter,  90  U.  S.  23 
Wall.  69,  75  (28:84.  85). 

The  findinsrs  are  construed  in  connection 
with  the  pleadings  {The  Adriatic,  107  U.  S.  512 
(27:497),  and  parlies  will  not  be  permitted  to 
contnuiict  by  proof  wh<it  they  have  admitted  in 
their  pleadings. 

Mckinlay  v.  Morrieh,  62  U.  8.  21  How.  848 
(16:100). 

If  one  vessel  is  brought  into  immediate  Jeop- 
ardy by  the  fault  of  another,  tbc  fact  that  an 
order  other  than  that  which  was  given  might 
have  been  more  fortunate  will  not  prevent  re- 
covery of  full  damages. 

The  Oeneeee  Chuf  v.  Fitzhugh,  68  U.  8.  19 
How.  461  (18:1066);  The  NiehoU,  eupra;  The 
OarroU,  76  U.  8.  8  WalL  802  (19:892);  The 
Fairbanke,  76  U.  8.  9  WalL  420.(19:708);  The 
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ll  b  fuTtlier  alleged  that  all  the  said  sappo^ed 
preempton  are  fictitious  persons,  ana  their 
names  are  fictitious  names,  and  that  the  sno- 
posed  names  that  appear  as  witnesses  to  the 
said  several  proofs  oi  preemption  are  lictitious 
names,  and  that  no  such  i>erson  or  penon^, 
either  as  preemptors  or  as  witnesses,  hare  ever 
lived  or  heen  known  in  the  Coun^  of  Las  An- 
imas, where  said  pieces  and  parcels  of  land  are 
located,  and,  in  fact,  that  no  such  persons  exist. 

It  ia  further  alle^  in  the  bill  "That  the 
aforesaid  pieces  and  parcels  of  land  are  not 
agricultural  land,  and  are  not  suitable  for  agri- 
cultural or  graa^ng  purposes,  and  are  of  no  val- 
ue for  any  purpose  except  for  the  coal  deposits 
therein  contained.  *  *  *  That  the  said  several 
pieces  and  parcels  of  land  contain  large  and 
viduable  deposits  of  coal,  and  that  the  nud  de- 
posita  of  coal  were  known  to  the  said  Stanton 
and  Cook  and  said  Hunt,  and  to  the  said  per- 
son or  persons  to  your  orator  unknown,  who 
wrote  out,  signed,  and  executed,  or  caused  to 
be  written  out,  signed,  and  executed,  the  sev- 
eral proofs  of  preemption  and  non-mineral  affi- 
davits at  the  time  the  said  several  proofs  of  pre- 
emption and  non-mineral  affidavits  were  niade 
out,  signed,  and  executed." 

It  is  also  chamd  in  the  bill  that  the  said 
Hunt  was  a  stockholder  in  the  Southern  Colo- 
rado Coal  and  Town  Company,  and  general 
manager  of  its  busioess,  and  that  the  incorpo- 
rators of  said  company  and  the  trustees  thereof. 
Including  William  8.  Jackson,  "  knew  at  the 
[3111  ^^^^  ^^  aforesaid  described  land  was  conveyed 
to  said  company  by  said  William  S.  Jackson, 
as  hereinbefore  described,  that  the  several  pa- 
tents to  said  several  pieces  and  parcels  of  land 
had  been  fraudulentlv  obtained  from  your  ora- 
Xor,  and  knew  that  the  said  several  supposed 
preemptors  and  patentees  were  myths  and  fio- 
titioos  persons,  and  knew  that  the  said  Jackson 
bad  no  right,  title  or  interest  in  said  land,  or 
any  part  Uiereof." 

The  answer  of  the  Southern  Colorado  Coal 
and  Town  Companv,  filed  November  2,  1881, 
specifically  denies  ail  the  allegations  of  the  bill 
alleging  fraud,  and  denies  that  the  said  lands 
or  any  portion  of  them  were  mineral  lands  in 
the  sense  of  not  being  lands  capable  of  being 
acquired  under  the  preemption  law,  and  sets  up 
by  way  of  further  defense  that  it  was  a  pur- 
chaser of  all  the  said  lands  in  good  faith  for  a 
valuable  consideration  without  any  knowledge 
or  notice  whatever  of  any  or  either  of  the  pre- 
tended fraudulent  acts  and  conspiracies  in  the 
bill  alleged.  Louis  H.  Meyer,  on  June.  5, 1882, 
answered  to  the  same  efTect,  and  bv  a  stipula- 
tion the  answer  of  the  Southern  Colorado  Coal 
and  Town  Company  was  directed  to  stand  as 
the  answer  of  the  Colorado  Coal  and  Iron  Com- 
pany. Replications  were  duly  filed,  and  the 
cause  was  heard  on  a  large  amount  of  proofs, 
resulting  in  a  decree  in  favor  of  the  complainant, 
declaring  all  the  patents  in  the  bill  mentioned, 
and  the  subsequent  conveyances  of  the  land 
therein  described  to  the  defendants,  to  be 
fraudulent  and  void,  and  decreeinc^  thiat  they 
should  be  held  for  naught  and  be  delivered  up 
to  be  canceled.  The  present  appeal  is  from 
that  decree. 

It  was  held  by  the  circuit  court  that  the 
charge  in  the  bill,  that  the  supposed  preemptors 
and  patentees  were  fictitious  persons,  having 
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no  existence,  was  sufficiently  proved;  that,  oon« 
sequently,  there  being  no  grantees,  no  legal  ti- 
tle passed  from  the  United  States;  and  that,  as 
the  defendants  acquired  no  legal  title  by  virtue 
of  the  supposed  conveyances  to  them,  they  can- 
not claim  protection  sji  bona  fide  pimihasers  for 
value  witliout  notice  'if  the  fraud.  U,  8,  v. 
Southern  Col.  Coal  d  r^non  Go,  18  Fed.  Rep. 
27a 

It  is  fully  established  by  the  evidence  that 
there  were  in  fact  no  actual  settlements  and 
improvements  on  any  of  the  lands,  as  falsely  set 
out  in  the  affidavits  in  support  of  the  preemp- 
tion claims  and  in  the  certificates  issued  there- 
on. This  undoubtedly  constituted  a  fraud 
upon  the  United  States,  sufficient  in  equi^  as 
against  the  parties  perpetrating  it,  or  those 
cUuming  under  them  with  notice  of  it,  to  justi- 
fy the  cancellation  of  the  patents  issu^  to 
them.  But  it  is  not  such  a  fraud  as  prevents 
the  passing  of  the  legal  title  by  the  patents.  It 
follows  that  to  a  bill  in  equity  to  cancel  the 
patents  upon  these  grounds  alone  the  defense 
of  bona  fide  purchaser  for  value  without  notice 
is  perfect. 

In  reference  to  such  a  case,  it  was  said  by 
this  court,  in  CT.  iSL  v.  Minor,  114  U.  8.  288, 
248  [29:110,  114]:  *' Where  the  patent  is  the 
result  of  nothing  but  fraud  and  perjury,  it  is 
enough  to  hold  tnat  it  conveys  the  legal  title; 
and  it  would  be  going  quite  too  far  to  say  that 
it  cannot  be  assailed  bv  a  proceeding  in  equity 
and  set  aside  as  void,  if  the  fraud  is  provedf  and 
there  are  no  innocent  holders  for  value." 
Header  v.  Ntyrton,  78  U.  S.  11  WaU.  442,  458 
120:184,  188].  It  is,  indeed,  an*elemenUry 
doctrine  of  equity  that  where  a  grantor  has 
been  induced  by  fraud  to  part  with  the  legal  ti- 
tle to  his  property,  he  cannot  reclaim  it  from 
subsequent  innocent  purchasers  for  value. 
Hence  it  becomes  necessary,  to  support  the  de- 
cree of  the  circuit  court,  to  maintain  ss  thai 
court  declared,  that  the  legal  title  to  the  lands 
in  question  dia  not  pass  from  the  United  States 
by  virtue  of  the  patents,  because  there  were  in 
fact  no  grantees.  And  it  was  that  proposition 
of  fact  which,  by  the  proo&  introduoBd  int» 
the  cause,  the  Umted  States  undertook  to  estab- 
lish. The  evidence  on  that  point  is  found  in 
the  depositions  of  fourteen  persons  examined  as 
witnesses.  They  were  called  to  prove,  and  did 
prove,  in  the  first  place,  in  respect  to  the  sev- 
eral tracts  of  land  in  controversy,  the  facts  thai 
they  had  not  been  settled  upon,  and  that  no  im- 
provements had  been  made  upon  them  by  any 
person.  They  also  testified,  m  substance,  that 
Uiey  were  acquainted  at  the  time  of  the  transac- 
tions, with  the  lands,  and  were  acquainted  with 
the  people  then  living  in  Las  Animas  County, 
some  of  them  stating  that  they  knew  every 
white  man  residing  at  that  time  therein;  that 
with  the  exception  of  one  person,  named  Mar- 
tine,  there  were  no  persons  in  the  county  at 
the  time  bearing  the  names  specified  as  pre- 
emption claimants,  and  no  persons  bearing  the 
names  subscribed  as  witnesses  to  their  state- 
ments; and  Uiat  they  never  saw  or  heard  of 
persons  residing  in  the  county  having  such 
names.  This  £  the  extent  of  this  desoiption 
of  evidence,  the  weight  of  which  is  to  be  esti- 
mated in  connection  with  the  fact  that  the 
County  of  Las  Animas,  although  sparsely  set- 
tled, embraces  an  area  extending  about  160 
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Three  cases  In  this  cofurt  are  cited  br  the 
counsel  for  the  libelaDts  In  which  this  rule  has 
been  applied,  under  circumstaDces  not  roate- 
riaUy  cUflerent  from  those  in  the  present  case; 
neNiehoUM  U.  8.  7  WalL  666  |19: 157]:  The 
Dexter,  90  U.  8.  SB  Wall.  69  [28:84];  and  The 
Annie  IdndOey,  104  U.  8.  185  [26: 716].  In 
the  case  of  77u  NictioU  a  schooner  and  a  bark 
sailing  on  Lake  Erie  in  nearly  opposite  direc- 
[354]  tions  came  into  collision  by  which  the  schooner 
was  sunk.  Each  vessel  was  seen  from  the  other, 
wheu  two  or  three  miles  apart.  The  schooner, 
had  the  wind  free  and  on  her  starboard  side; 
the  bark  was  dose  hauled,  with  the  wind  on 
her  port  side.  Tlie  vessels  approached  each 
other  on  lines  Uiat  diverged  not  more  than  half  a 
*  point,  and  at  a  combinMl  speed  of  twelve  miles 
an  hour.  The  schooner  starboarded  her  helm; 
the  bark  ported.  The  owner  of  the  schooner 
filed  a  libel  against  the  bark,  but  the  court  held 
that  the  schooner  had  violated  the  rule  of  nav- 
igation in  not  portine  also,  and  therefore  the 
owner  had  no  claim  tot  damages. 

In  the  case  of  The  Deaier  two  schooners 
came  Into  collision  on  Chesapeake  Bay,  by 
which  one  was  totally  lost.  When  within  a 
half  mile  of  each  other,  they  were  approaching 
from  opposite  directions,  end  on,  or  nearly  so. 
One  ported  and  the  other  starboarded  It  was 
held  that  the  latter,  which  was  lost,  had  violated 
the  rule  of  navigation,  and  therefore  was  in 
fault,  and  that  her  owner  could  not  maintain  a 
libel  for  damages;  and  the  libel  filed  by  him 
was  accordingly  dismissed. 

In  the  case  of  Hie  Annie  Lindsley  there  was 
a  collision  on  Long  Island  8ound  between  tf 
brig  and  a  schooner,  which  resulted  in  the 
■hiking  of  the  schooner  and  the  total  loss  of  the 
vessel  and  cargo.  The  two  vessels  approaced 
each  other  nearly  end  on,  on  courses  involving 
risk  of  collision;  the  sdiooner  put  her  helm  to 
port;  the  brig  put  her  helm  to  starboard,  there- 
by violating  the  Sixteenth  Rule  of  Navigation, 
and  a  collimon  followed.  It  was  held  that  the 
brig  was  liable  for  the  loss. 

Some  reliance  was  placed  by  claimants' 
counsel  on  the  Twenty  Fourth  Rule,  which  pro- 
vides that,  in  constnung  and  obeying  the  rales 
of  navigation,  "due  regard  must  be  had  to  all 
dangers  of  navigation,  and  to  any  special  cir- 
•  cumstances  which  may  exist  in  any  particular 
case,  rendering  a  depl^ure  from  them  neces- 
sary in  order  to  avoia  immediate  danger. "  Im- 
portant as  this  qualification  of  the  rales  is,  it 
has  no  applicatioD  to  the  case  at  bar,  where 
the  vessels  saw  each  other  about  two  miles  apart. 
It  applies  only  where  there  is  some  special  cause 
[3551  i^udenng  a  departure  necessary  to  avoid  im- 
mediate danger,  such  as  the  nearaess  of  shal- 
low water,  or  a  concealed  rock,  the  approach 
of  a  third  vessel,  or  something  of  that  kind. 

The  contention  that  if  The  Smith  starboard- 
ed her  helm  when  the  two  vessels,  though  ap- 
proaching each  other  end  on,  or  nearly  so,  were 
about  two  miles  apart,  her  fault  is  not  such  as 
to  make  her  responsible  for  the  dama^ 
claimed,  does  not  require  consideration.  Tor 
there  is  nothing  in  the  record  to  show  that 
when  The  Smith  starboarded  her  helm  the  ves- 
sels were  that  distance  apart.  It  is  not  stated 
what  the  distance  then  was,  nor  is  the  speed  of 
the  vessels  given,  from  which  such  custance 
conid  be  esSmated.    The  contention  assumes, 
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without  any  foundation,  that  the  vessels  were 
then  about  two  miles  apart  The  libel  anege» 
that  the  vessels  were  running  red  to  red  three 
or  four  minutes  before  The  Smith  fell  off  her 
course  and  showed  both  her  lights;  and  the  an- 
swer states  that  the  vessels  had  been  in  sight  of 
each  other  some  time  when  The  Smith  star- 
boarded her  helm,  and  that  the  vessels  were 
then  from  a  quarter  to  a  half  mile  apfi^ 

Nor  is  there  anything  in  the  position  that, 
where  two  vessels  are  approaching  in  opposite 
directions  so  as  to  involve  risk  of  collision,  and 
one  of  them  violates  a  rale  of  navigation  in  di* 
rectinff  its  helm,  and  the  other  vessel  sees  it, 
she  will  be  in  fault  if  she  does  not  also  tura  hci 
helm  so  as  to  avoid  the  consequences  of  such 
departure  from  the  rule.    Whether  it  would 
have  been  more  pradent  for  The  Robinson  to 
take  a  different  course,  in  consequence  of  the 
dangerous  position  in  which  she  was  placed 
by  the  disregard  of  the  statutory  rale  on  the 
part  of  The  Smith,  must  depend  upon  the 
angle  at  which  the  vessels  were  aDproaching^ 
their  distance  apart  at  the  time,  ana  their  com- 
bined speed — circumstanoes  not  disclosed  ia 
the  record.    The  rale  is  well  stated  by  counsel, 
that  "If  one  vessel  is  brought  into  immediate 
jeopardy  by  the  fault  of  another,  the  fact  that 
an  order  other  than  that  which  was  given 
might  have  been  more  fortunate  will  not  pre> 
vent  the  recovery  of  full  damages';"  or,  aa 
stated  by  the  Court  of  Appeals  of  England,  ia 
the  case  of  The  ByweU  CaeOe  L.  R.  4  P.  Div. 
219,  as  quoted  in  the  case  of  The  Mizabet/i  Jonee^ 
112  U.  8.  626  [28:816],  "  Where  one  ship  has, 
by  wrong  maneuvers,  placed  another  ship  in  a 
position  of  extreme  danger,  that  other  ship  ^ill 
not  be  held  to  blame  if  she  has  done  something 
wrong,  and  has  not  been  maneuvered  witii 
perfect  skill  and  presence  of  mind." 

As  to  the  second  appeal  from  the  refusal  to 
allow  interest  against  the  claimants  upon  the 
amount  of  the  stipulation  from  the  day  it  was 
filed  in  court,  ana  the  costs  of  the  circuit  aiid 
district  courts,  it  is  sufiBcient  to  say  that  the  al- 
lowance of  such  interest  and  costs  rested  in  the 
discretion  of  the  court  below,  and  its  action 
will  not  be  disturbed  on  appeaL 

Decree  affirmed. 


J.  D.  COX,  Plff.  in  Err., 

X). 

WESTERN  LAND  AND  CATTLE  COM- 
PANY. 

(See  8. 0.  Ueporter^s  ed.  87S,  flTD 

Jurisdiction  a»  to  amount,  - 

Where  a  part  of  the  property  for  wfaioh  the  antt 
was  brought  has  been  settled  for  after  the  oom- 
menoement  of  the  suit,  and  before  judgment,  so  that 
the  value  of  the  remainder  of  the  property  does  not. 
exceed  $5,000,  the  writ  of  error  will  be  dismlaaed. 

[No.  714.] 
Submitted  Not,  16, 1887.  Decided  Nn.  SI.  18S7. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northeru  District  of  ri1fT>ofa 
On  motion  to  dismiss.     Granted, 
The  case  is  stated  bythe  court 
Mr.   Alexander  McCojrf  in  sai^port  of 
motion  to  dismiss: 

1»  l\  S^ 
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Ketther  is  it  reliered  of  this  oblignlion 
by  the  negative  nature  of  the  proposition  it 
Is  boond  to  establish.    It  is,  indeed,  sometimes 
■aid  that  a  negatiye  is  incapable  of  proof,  but 
this  Is  not  a  maxim  of  the  law.    In  the  Ian- 
gua^  of  an  eminent  text  writer:    '*Whoa  the 
neg^Te  ceases  to  be  a  simple  one--when  it  is 
qualified  by  time,  place,   or  circumstance — 
much  of  this  objection  is  removed:  and  proof 
of  a  nqcative  may  very  reasonably  he  required 
when  me  qualitying  circumstances  are  tne  di- 
rect matter  in  issue,  or  the  afBrmative  is  either 
[>Tobable  in  itpelf,  or  supported  by  a  presump- 
tion, or  pecxiliar  means  of   proof  are  in  the 
3X81      tiands  of  the  party  asserting    the   nc^tive." 
Best,  Law  of  Ev.   Am.  ed.  1888,  §  270.    See 
also  Md,  §  273:    "When  a  presumption  is  in 
favor  of  the  party  who  asserts  the  negative  it 
only  affords  an  additional  reason  for  casting 
the  burden  of  proof  on  his  adversary:  it  is  when 
a  presumption  is  in  favor  of  the  party  who  as- 
serts the  affirmative   that   its  effect  becomes 
.  visible,  as  the  opposite  side  is  then  bound  to 
prove  his  negative."    Also  Ibid,  %  276:  "This 
appears  from  the  case  of  Dae  v.  WiiteJiead,  8 
iuo.  &  £.  671,  which  was  an  ejectment  bv  a 
landlord  against  a  tenant  on  an  alleged  forfeit- 
ure by  breach  of  a  covenant  io  his  Tease  to  in- 
sure against  fire  in  some  office  in  or  near  Lon- 
don»  in  which  it  was  contended  that  it  lay  on 
the  defendant  to  show  tliat  he  h|td  insured,  that 
being  a  fact  within  Ids  peculiar  knowledge. 
The  argument  ab  ineonvmienU  was  strongly 
urged,  viz. :  that  the  plaintiff  could  not  bnng 
persons  i^om  every  insurance  office  in  or  near 
Xiondon  to  show  that  no  such  insurance  had 
fjeen  effected  by  the  defendant;  and  Rex  v. 
Turner,  5  Maule  <&  8.  206;  Apothecaries  Oo,  v. 
Bently,  1  Car.  &  P.  588.  &  Rv.  &  M.  159,  and 
liome  other  cases  of  that  class,  were  cited. 
But  Lord  Denman,  C,J,,  in  delivering  judg- 
ment, said:    1  do  not  dispute  the  cases^  on  the 
l»amc  laws  which  have  been  cited;  but  there  the 
defendant  is  in  the  first  instance  shown  to  have 
<lone  an  act  which  was  unlawful  unless  he  was 
oualified,  and  then  the  proof  of  qualification  is 
tiirown  upon  the  defendant.    Hero  the  plaintiff 
relies  on  something  done  or  permitted  bv  the 
lessee,  and  takes  upon  himself  the  buraen  of 
proving  that  fact.    The  proof  may  be  difficult 
where  the  matter  is  peculiarly  within  the  de- 
fendant's knowledge;  but   that  does  not  vary 
the  rule  of  law. '    And  in  the  same  case  Little- 
dale,  «/l,  said:    'In  the  cases  cited  as  to  game, 
the  defendant  had  to  bring  himself  withm  tl^e 
protection  of  the  statutes;  and  a  like  observa- 
tion applies  to  Apotheearies  Co.    v.   BerUley. 
But  here,  where  a  landlord  brings  an  action  to 
defeat  the  estate  granted  to  the  lessee,  the  onus 
of  proof  ought  to  lie  on  the  plaintiff.'    And 
this  ruling  has  been  held  by  subsequent  cases. 
TbUman  v.  Portbary,  L.  R.  5  Q.  B.  288;F«fj7- 
VMfd  V.  Hart,  2  Jur.  K  8.  288;  Price  T.  Wor- 
wood,  4  HurL  &  N.  512." 
tftioi         ^-  Greenleaf  states  the  rule  in  equivalent 
■^**J      terms.    He  says(l  Greenl.  Ev.  §  78):    "  To 
this  genera]  rule,  that  the  burden  of  proof  is  on 
the  party  holding  the  affirmative,  there   are 
some   exceptions,  in    which  the  proposition, 
though  negative  in  its  terms,  must  be  proved 
by  t&  party  who  states  it.    One  class  of  these 
exceptions  wiU  be  found  to  include  those  cases 
in  which  the  plaintiff  grounds  his  riglU  of  ac- 
ta V.  S. 


Hon  upon  a  negative  allegation,  and  where,  r<f 
course,  this  negative  is  an  essential  element  in 
his  case."  And  in  section  80:  "Bo,  where  the 
negative  aUegation  involves  a  chsm  of  eriini- 
mu  neglect  of  duty,  whether  official  or  other- 
>  wise;  or  fraud ;  or  Uie  wrongful  violation  of  act- 
ual lawful  possession  of  property—the  party 
making  the  allegation  must  prove  it;  for  in 
these  cases  the  presumption  of  law,  which  is 
always  in  favor  of  innocence  and  quiet  posses- 
sion, is  in  favor  of  the  party  charged." 

In  the  present  case  the  facts  shown  are,  in 
our  opinion,  not  sufficient  to  overcome  the  pre- 
sumption of  innocence  on  the  part  of  the  regis- 
ter and  receiver  of  the  land  office.  It  is  quite 
consistent  with  these  facts  that  real  persons, 
whether  under  their  own  or  under  assumed 
names,  did  actually  appear  before  them  and 
make  preemption  claims.  There  is  no  testi- 
mony whether  tending  to  establish  directly  an  v 
complicity  on  their  part  with  the  fraud  which 
may  have  been  practiced  upon  them  and  not 
through  them.  It  is  certain  that  there  were 
real  persons  acting  in  the  matter.  The  pur- 
chase price  due  on  the  entry  of  the  lands  was 
in  fact  paid.  There  is  no  proof  of  any  actual 
fabrication  of  the  papers,  the  genuineness  of 
which  is  not  negatived  by  any  internal  evi- 
dence. The  allegations  in  the  bill,  that  they 
were  in  fact  manufactured  by  the  register  and 
receiver  and  Hunt,  or  by  anyone  with  their 
connivance,  are  enth^y  unsupported  by  direct 
evidence. 

It  is  alleged  in  the  bill  also  that  "By  the  rules 
and  regumions  which  then  and  since  have  gov- 
erned U  in  the  issue  of  patents  for  land  located 
with  agricultural  college  scrip,  no  patent  was 
issued  by  your  orator  except  on  presentation  at 
its  Gendr^  Land-Office,  by  the  person  making 
such  location,  his  agent,  or  his  assign,  of  the 
duplicate  certificate  as  aforesaid  delivered  to 
the  locator  for  the  land  for  which  a  patent  is 
claimed,"  and  "that  after  the  forwarding  by 
the  said  Stanton  and  Cook  of  said  supposed 
proofs  of  preemption,  said  agricultural  coUe^ 
scrip,  said  money,  said  non-mineral  affidavit, 
and  said  duplicate  certificate,  in  each  of  the 
said  pretended  preemption  claims  as  aforesaid 
mentioned,  to  your  orator's  Gtoeral  Land- 
Office  at  Washington,  the  said  Alexander  C. 
Hunt,  pretending  to  act  as  agent  of  each  of  said 
supposed  preemptors,  presented  to  the  officers 
of  the  Ctenend  Land-Office  such  other  duplicate 
certificate  of  location,  and  requested  said  offi- 
cers to  cause  a  patent  for  each  of  the  said  sev- 
eral pieces  of  land  to  issue  from  your  orator  to 
the  said  supposed  persons  in  each  case  purport- 
ing to  claim  and  apply  for  the  same."  And  it 
is  added  that  the  officers  of  the  General  Land- 
Office,  confiding  in  the  honesty  of  the  register 
and  receiver,  and  believing  the  statements  con- 
tained in  the  proofs  to  be  true,  did  issue  its 
patents  therefor.  The  allegation  is  that  the 
patents  were  issued  to  Hunt  In  point  of  fact, 
it  appears  from  the  evidence  that  a  number  of 
patents  were  delivered  to  Britton  &  Gray,  W. 
F.  Dunwoody,  and  W.  W.  Cowling,  respect- 
ively, through  whom  the  duplicate  certificates 
were  presented  to  the  General  Land-Office  for 
that  purpose.  There  is  no  allegation  that  these 
were  not  real  persons,  nor  are  any  charges 
made  against  them  as  participants  in  the  fraud. 
They  profess  to  represent  the  parties  entitled 
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pose  bein^  kDown,  a  warranty  arose  that  the 
coke  should  be  of  merchantable  quality  and 
reasonably  fit  to  be  used  for  the  purpose  for 
which  it  was  intended. 

Kellogg  Jridge  Co,  t.  Hamilton,  110  U.  S. 
\0S(2S'M);  Shepherd  Y,  Pybus,  8  Man.  &  6. 
868;  Jones  y.  Just,  L.  R.  8  Q.  B.  197;  Hogim 
V.  Ptym^n,  11  Pick.  100;  Cfiapin  v.  Dobion, 
78  K  Y.  74;  Qerst  v.  Jones,  83  Gratt  518; 
White  V.  Miller,  71  N.  Y.  118;  8,  C.  78  N.  Y. 
898:  RandaU  v.  Newson,  L.  R.  20.  B.  Div.  102; 
WcieoU  ▼.  Mount,  88  N.  J.  L.  ^B;  Drummond 
T.  Vanlngen,  L.  R.  12  H.  L.  Cas.  284. 

The  fact  that  the  coke  was  of  poor  quality, 
and  especially  Uiat  it  contained  an  excess  of 
sulphur,  constituted  a  breach  of  this  warranty 
which  gave  the  plaintifb  the  right  to  recover 
the  damages  wlilch  thev  had  sustained  in  the 
use  of  the  coke,  notwithstanding^  the  fact  that 
they  had  not  rejected  or  returned  it 

iellogg  Bridge  Co,  v.  Hamilton,  supra. 

Messrs.  Wm*  P.  Habbard  and  James 
Morrow*  Jr.»  for  the  West  Fairmont  Gad 
CobI  Co.: 

The  receipt  and  use  of  the  coke,  and  the  long 
delay  of  the  plaintiffs  in  objecting  tr  its  qual- 
ity, amount  to  a  waiver  of  objectiomi. 

2  Benj.  Sales,  4th  Am.  ed.  p.  916.  notes  and 
cases  cited;  P//tttep9  d:  C.  Construction  Co.  v. 
Sqfmour,  91  U.  8.  646,  652  (23:841,843);  Davis 
V.  Fish,  1  G.  Greene  (la.)  406;  8.  C,  48  Am. 
Dec.  387;  Hedden  v.  Roberts,  184  Mass.  88. 

The  sale  of  the  coke  was  not  a '  'sale  by  sample'* 
in  the  legal  and  proper  sense  of  that  term. 

Barnard  v.  Kellogg,  77  U.  8.  10  WalL  888 
(19:987). 

Nor  is  there  here  any  implied  warranty  that 
ihe  coke  should  be  reasonably  fit  for  the  pur- 
pose for  which  it  was  to  be  used.  Where  one, 
relying  upon  his  own  judgment,  buys  a  specific 
article  from  a  manufacturer,  believing  it  will 
answer  a  particular  purpose,  he  is  bound  to  pay 
for  it;  and  there  is  no  warranty  implied  against 
the  vendor 

Chanter  y.  Hopkins,  ^Mees.&W.  399;  Burriby 
v.  BoUeU,  16  Mees.  &.  W.  644;  Oliphant  v. 
Baylev,  5  Q.  B.  288. 

U  they  were  mistaken  as  to  its  fitness,  they 
must  pay  for  it,  nevertheless. 

Chanter  v.  Hopkins,  4  Mees.  A  W.  404;  Ma- 
son V.  Cliappell,  15  Gratt.  572;  Fmi  Cai'bonlron 
Co.  V.  Oroves,  68  Pa.  149;  Brown  v.  Edgington, 
2  Man.  &  G.  279;  WiUiams  v.  WUliams,  40 
Eng.  Ch.  Rep.  371;  Hoe  v.  Sanborn,  21  N.  Y. 
553;  Cunningham  v.  HaU,  4  Allen,  268,  274; 
Arehdtile  v.  Moore,  19  IlL  565;  Whiiaker  v. 
Eastwick,  75  Pa.  229;  Kirk  v.  Nice,  2  Watts, 
867;  Sands  v.  Taylor,  5  Johna  895. 

FWoI  proof  that  the  coke  was  warranted  or 
■old  by  sample  is  inadmissible.  In  the  court 
below  Chapin  v.  Dobson,  78  N.  Y.  74,  was 
dted.  That  case  is  examined  and  criticised 
and  shown  not  to  be  law,  in  chapter  12  of 
Jones  on  Commercial  Contracts.  See  cases 
cited. 

Where  there  is  a  written  contract  of  sale 
without  mention  of  sample,  parol  evidence  is 
not  admissible  tliat  the  sale  was  by  sample. 

llamor  v.  Groves,  15  C.  B.  80  £.  C.  L.  R 
667;  Addison,  Contr.  622. 

A  warranty  cannot  now  be  superadded  to 
the  contract.  The  '  'trial  lot"  was  wholly  ante- 
cedent to  the  contract  and  separate  from  it. 
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Kain  r.  Old,  2  Barn.  A  C.  627;  Osbom  v. 
Oantz,  60  N.  Y.  640;  Robinson  Mach.  Wks.  v. 
Chandler,  56  Ind.  575;  Gardiner  v.  Gray,  4 
Camp.  144;  Wood  v.  A^ie,  1  8trob.  407;  Fisher 
V.  Samuda,  1  Camp.  190. 

Duty  0/ vendees  to  refect.  It  was  Uiefr  duty 
to  have  rescinded  the  contract  if  their  present 
pretensions  be  true,  and  not  b^  their  acquies- 
cence and  sOence  to  ensnare  their  vendor  fiato.a 
ruinous  liabilitv  in  damages. 

Coiuton  V.  chapman,  2  L.  R.  H.  L.  Cas.  8c. 
App.  260;  Hargous  v.  Stone,  6  N.  Y.  73,  8C; 
McCormick  v.  Barson,  45  N.  Y.  265';  Bounce  v. 
Dow,  64  N.  Y.  411;  Reed  v.  RandaU,  29  N.  Y. 
358;  Holden  v  Claricy,  58  Barb.  590;  Warren 
Glass  Wks.  Co.  t.  Kiystone  Coal  Co.  1  Md.  (L. 
ed.)  209,  8  Cent.  Rep.  851,  65  Md.  547. 

The  cross  biU  is  a  sufficient  basis  for  a  decree. 
It  should  not  have  been  dismissed. 

Moore  v.  Huntington,  84  U.  8.  17  WalL  417, 
421  (21:642,648);  2  Dan.  Ch.  Pr.  6th  ed.  1553, 
note  8,  and  cases  cited;  Ragland  v.  Broadnax, 
29  Gratt.  401,  419. 

Mr.Juitiee  Hatthews  delivered  the  opinion 
of  the  court:  | 

In  October^  1872,  a  contract  was  entered  into 
between  the  firm  of  Dewey,  Vance  <&  Company 
and  the  West  Fairmont  Ckus  Ck>al  Company, 
the  terms  of  which  are  stated  in  a  letter  from 
the  former  to  the  president  of  the  Coal  Com- 

Hy,  dated  October  7,  1872  as  follows:    "We 
to  ratify  our  verbal  agreement  of  October 
' «/  ^^^ich  you  are  to  deliver  us  until  July,  in 
1878,  an  average  of  Uiree  cars  of  coke  per  day, 
at  six  cents  per  bushel  of  41  pounds,  we  to  set- 
tie  for  same  by  our  note  of  90  days  from  the 
first  of  eaoh  month  for  the  previous  month's  do- 
livery."    This  was  acknowledeed  as  an  accept- 
ance of  a  previous  offer  in  identical  terms  by 
a  letter  firom  the  president  of  the  Coal   Com- 
pany to  Dewev,  Vance  &  Company.    Under 
this  contract  the  Coal  Company  were  bound  to 
deliver  681  carloads  as  ordered,  equivalent  to 
424,944  bushels,  which  at  the  contract   price 
would  amount  to  $25,496.64.    From  the  date 
of  the  contract  to  November  30, 1873,  the  Coal 
Company  delivered  in  all  246  carloads,  which 
had  been  ordered  and  were  received  and   pniJ 
for  according  to  the  terms  of  the  contract,  the 
periixi  during  which  deliveries  were  to  have 
taken  place  having  been  extended  by  mutual 
consent.    Dewey,  Vance  «&  Company  refusing 
to  order  or  receive  any  more,  tiic  Coal  Cono- 
pany,  on  January  17,  1877,  brought  an  actioQ 
at  law  against  them  in  the  Circuit  Court   of 
Ohio  County,  West  Virginia,  for  damages  for 
Uie  breach  of  the  contract.    The  defcndahts  in 
that  action  caused  it  to  be  removed  from  the 
state  court  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  West  Virginia  on 
June  7,  1877,  on  the  ground  that  the  partiea 
were  citizens  of  differeut  Stales,  llie  West  Fuir- 
mont  Gas  Coal  Company,  the  plaintiff,  bein^ 
a  corporation  of  the  btate  of  Kew  York,  ana 
the  defendants  citizens  of  West  Virginia  and 
Ohio.    Thereupon,  on  October  3.  1877,  the  sur- 
viving partners  of  the  firm  of  Dewey,  Vance  & 
Conopany  filed  the  present  biU  in  equity  ngainst 
the  West  Fairmont  Gas  Coal  Company,  the 
plaintiff  in  the  action  at  law,  and  the  West 
Fairmont  and  Marion  Consolidated  Gas  Coal 
Company,  a  corporation  organized  under  the 

12S  U.  S, 


1887. 


Ck>LORAOO  Coal  &  I.  Co.  v.  U^itjsd  States. 


807-826 


ti1ei»  rooms,  gsuffways,  tracks,  chutes,  repair 
«bops,  booses,  and  store  baOdings.  Coal  was 
tben^  between  six  and  seven  years  after  Jack- 
son's puzcbaae,  being  mined  upon  one  quarter 
section,  and  the  Town  of  El  Moro  covered 
thirty  or  forty  acres,  comprising  twenty  to 
twei^-five  bmldinss,  erected  by  various  indi- 
^ridoatt,  to  whom  the  Company  had  sold  lots. 
In  aoooidance  with  a  regular  survey  and  map 
of  the  town  site.  The  entire  value  of  the  mine 
«nd  coke  improvements  was  ^timated  to  be 
About  $250,000.  The  property  was  used  by  the 
Companv  in  connection  with  works  which 
they  bad  established  at  South  Pueblo  for  the 
manufacture  of  iron  and  steel,  on  which  there 
bad  been  an  expenditure  of  from  one  to  two  mill- 
ioQs  of  dollars,  the  coal  and  coke  necessary  for 
carrying  on  which  was  obtained  from  the  coal 
mines  on  part  of  the  premises  in  dispute.  As 
against  interests  of  this  magnitude  and  value 
tested  upon  a  claim  of  title,  Uie  good  faith  of 
which  on  the  part  of  the  defendants  is  abso- 
lutelr  unimpc»ached,  the  proof  of  a  fraud 
wbicdi  renders  their  title  absolutely  void  should 
be  stronger  than  the  legal  presumptions  on 
which  it  may  rightfully  rest 

It  is  urgedf  in  argument  by  the  Solicitor-€kn- 
eral  that  this  case  cannot  be  distinguished  firom 
tbatofJlfbira<v.Cr.A112U.S.24[§9:62d].  The 
two  cases  are  undoubtedly  similar  in  their  gener- 
al aspects,  but,  nevertheless,  differ  in  some  par- 
ticulars most  material  to  the  decision.  It  is 
stated  in  the  report  of  the  case  cited  that  "The 
testimony  taken  fully  established  the  truth  of 
the  allegations  and  charges,  except  as  to  the 
knowleoge  by  Moffat  and  Carr  of  the  alleged 
frauds."  The  charges  proven,  or  to  be  taken 
as  proven,  therefore,  as  set  forth  in  the  bill, 
were,  that  the  title  papers  in  the  case  were 
manufactured  by  a  clerk  in  the  office  of  the  re- 
-odver,  and  that  the  receiver  was  also  the  own- 
«r  of  the  a^cultural  college  scrip  used  to  pay 
for  the  lands  located,  and  that,  for  the  purpose 
•of  locating  the  land  with  it  in  the  name  of 
Quinlan,  ue  register  and  receiver  had  inserted 
in  a  blank  indorsement  bis  fictitious  name  and 
and  residence,  and  in  that  name  had  located  the 
scrip  on  the  land,  there  being  no  such  person, 
nor  any  settlement  and  improvement  on  the 
land;  and  that  the  duplicate  certificate  on  which 
the  patent  issued  was  presented  to  the  General 
Land-Office  by  the  defendant  himself,  who 
was  thus  brought  into  direct  connection  with 
the  officers  who  had  committed  the  fraud,  and 
with  the  transaction  before  'vhe  issue  of  the 
patent  In  that  case  Moffat  did  not  offer  his 
deed  in  evidence,  was  not  examined  as  a  wi^ 
ness,  and  attempted  no  proof  cither  of  his  own 
innocence  or  of  the  payment  of  value,  but 
stood  without  explanation  as  to  who  his  imme- 
diate grantors  were,  or  how  he  came  in  contact 
with  them.  The  receiver  was  examined  as  a 
witness,  but  wholly  failed  to  meet  the  charges 
alleged  against  him.  There  was  further  proof 
tending  to  show  that  the  acknowledgments  of 
the  dc^ds  to  Moffat  had  been  taken  without 
Identification  of  the  grantors  from  whom  Mof- 
fat received  his  deeds  directly,  and  in  respect 
to  whom  he  must  have  had  some  knowledge. 
These  circumstances,  in  our  opinion,  clearly 
dh^gtiish  that  case  from  the  present  one. 

There  is,  however,  another  ground  on  which 
it  is  contended  by  the  Government  that  the  pa- 
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tents  described  in  the  biU  are  void.  It  is  al 
Icged  that  the  lands  in  controversy  were  not 
subject  to  settlement  and  sale  under  the  pre 
emption  laws,  being  "known  mines"  within 
the  description  of  tnose  laws.  The  Act  of  r3251 
Sept  4,1841,  5  Stat  at  L.,  455,  chap.  16,  §10,  ^  ^ 
provided  that  no  preemi>tJon  entry  should  be 
made  on  "lands  on  which  are  mtuated  any 
known  salines  or  m^nes."  By  the  Act  of  JvJj 
1, 1864,  18  Stat  at  L.,  848,  chap.  205,  section 
1,  it  is  enacted  "  That  where  any  tracts  em- 
bracing coal  beds  or  coal  fields  constituting  por- 
tions of  the  public  domain,  and  whidi  as 
'mines'  are  excluded  from  the  Preemption  Act 
of  1841,  and  which  under  past  legislation  are 
not  liable  to  ordinary  private  entry,  it  shall  and 
may  be  lawful  for  the  President  to  cause  such 
tracts,  in  suitable  legal  subdivisions,  to  be 
offered  at  public  sale  to  the  highest  bidder, 
after  public  notice  of  not  less  than  time  months, 
at  a  minimum  price  of  twenty  dollars  per  acre; 
and  any  lands  not  thus  disposed  of  shall  there- 
after be  liable  to  private  entry  at  said  mini- 
mum." 

The  language  of  the  Preemption  Act  of  1841 
is  preserved  m  section  2258  of  the  Revised 
Statutes.  The  Act  of  1864  and  its  supplemental 
Act  of  March  8, 1865, 18  Stat  at  L.,  529,  chap. 
107,  were  substantially  re-enacted  by  the  Act  of 
March  8, 1878, 17  Stat  at  L.,607,  chap.  279,  now 
embodied  in  section  2847  of  the  Revised  Stat- 
utes, and  the  sections  immediately  following. 
The  force  and  meaning  of  the  original  legisla- 
tion remains  unchanged.  The  subsequent  pro- 
visions relate  to  the  classification  and  terms 
and  mode  of  entry  and  sale  of  the  coal  lands 
excluded  from  preemption  by  the  laws  on  that 
subject  In  reference  to  coal  lands  which  are 
noted  on  public  surveys  and  plats  as  such,  of 
comrse  it  is  not  to  be  disputed  that  their  charac- 
ter is  thereby  made  known  so  as  to  withdraw 
them  from  entry  under  the  Preemption  and 
Homestead  Acts.  Where  this  is  not  done  it  re- 
mains, as  in  the  present  case,  to  determine  how 
the  character  of  the  lands  is  to  be  ascertained, 
so  that  they  may  be  classified  as  those  "on 
which  are  situated  any  known  salines  or 
mines." 

It  is  argued  by  the  Solicitor-General,  upon 
the  facts  as  disclosed  by  the  evidence  in  this  rec- 
ord, that  the  lands  covered  by  these  patents 
embraced  "known  mines"  of  coal,  and  that, 
as  such  lands  were  expressly  excepted  out  of 
the  preemption  laws,  the  patents  issued  tbere-  r^t^g^^ 
for  were  void  for  want  of  power  on  the  part  of  [32ttj 
the  officer  to  issue  them,  as  decided  in  Polk  v. 
Wendal,  18  U.  S.  9  Cranch,  87  [8:  6651;  Minter 
V.  Orommelin,  59  U.  8.  18  How.  87  115: 2791; 
Reichart  r.  Felps,  78  U.  S.  6  Walt  160  hS:  849]; 
AfarUm  y.  NSyraska,  88  U.  8.  21  Wall.  660 
[22:  639].  In  the  last  named  case,  Morton  v. 
Ndyroika,  it  was  said,  page  674  £645]:  "The 
salines  in  this  case  were  not  hidden  as  mines 
often  are,  but  were  so  incrusted  with  salt  that 
they  resembled  'snow-covered  lakes/  and  were 
consequently  not  subject  to  preemption."  In 
McLauglUin  v.  U.  8.  107  U.  8.  526  [27:  621] 
the  decree  of  the  circuit  court  canceling  the 
patent,  on  the  groimd  that  it  purported  to  con- 
vey lands  as  part  of  a  railroad  grant,  which 
were  excepted  therefrom  as  mineral  lands,  was 
affirmed.    The  court  says,  page  528  [621]:  "It 
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dmiabar,  the  miDeral  which  carries  qaicksU* 
ver,  was  found  there  as  early  as  1868;  that  a 
man  Darned  Powell  resided  on  the  land  and 
mined  this  cinnabar  at  that  time,  and  in  1866 
established  some  form  of  reduction  works 
there;  that  these  were  on  the  ground  when 
application  for  the  patent  was  made  by  the 
defendant  McLaughlin,  as  agent  of  the  West- 
em  Pacific  Railroad  Company,  and  that  these 
facts  were  known  to  him.  He  is  not,  there- 
fore, an  innocent  purchaser."  See  Western 
Pacific  R,  R.  Co.  t.  U.  8.  108  U.  8.  610 
[27:  806]. 

In  the  case  of  MuOan  t.  U.  8. 118  U.  8. 
271  [80:  170]  after  referring  to  the  Acts  of 
Congress  above  recited,  the  court,  speaking 
of  the  Act  of  July  1, 1864,  says,  page  277  [172]: 
"This  is  clearly  a  legislative  declaration  that 
Icnown'  coal  lands  were  mineral  lands  within 
the  meaning  of  that  term  as  used  in  statutes 
regulating  toe  public  lands,  unless  a  contrary 
intention  of  Congress  was  clearly  manifestedL 
Whatever  doubt  there  may  be  as  to  the  effect 
of  this  declaration  on  past  transactions,  it  is 
clear  that  after  it  was  made  coal  lands  were  to 
be  treated  as  mineral  lands.  That  the  land 
now  in  dispute  was  'known'  coal  liuid  at  the 
time  it  was  selected,  no  one  can  doubt  It  had 
been  worked  as  a  mine  for  many  years  before, 
and  it  had  upon  its  surface  aU  the  appliances 
necessary  for  reaching,  taking  out,  sxni  de- 
livering the  coaL  TmU  Banmrd  Imew  what 
It  was  when  be  asked  for  its  location  for  his 
use  is  absolutelv  certain,  because  he  was  one 
of  the  agents  of  the  coal  company  at  the  time, 
and  undoubtedly  acted  in  its  oehalf  in  all  that 
he  did.  If  Mullan  and  Aveiy  were  ignorant 
[327]  o^  ^8  ^<^  when  they  acquired  their  respective 
interests  in  the  property.  It  was  because  they 
willfully  shut  their  eyes  to  what  was  going  on 
around  them,  and  purposely  kept  themselves 
in  ignorance  of  notorious  facts.  But  the  evi- 
dence satisfies  us  entirely  that  they  were  not 
Ignorant." 

It  will  thus  be  seen  that,  so  far  as  the  decis- 
ions of  this  conrt  have  heretofore  ffone.  no 
lands  have  been  held  to  be  "known  mines'  un- 
less at  the  time  the  rights  of  the  purchaser  ac- 
crued there  was  upon  the  ground  an  actual  and 
opened  mine  which  had  been  worked  or  was 
capable  of  bdna^  worked. 

In  the  case  of  Ddfebaek  v.  Hamke,  115  U.  8. 
892  [29:  428],  the  legislation  on  the  subject 
was  reviewed  at  length.  It  was  there  held 
that  no  title  from  the  United  States  to  land 
known  at  the  time  of  sale  to  be  valuable  for 
Its  minerals- of  gold,  silver,  cinnabar,  or  copper 
can  be  obtained  under  the  preemption  or  home- 
stead laws,  or  the  town-site  laws,  or  in  any 
other  way  than  as  prescribed  by  Uie  laws  spe- 
cially authorizing  the  sale  of  such  limd,  except 
In  the  States  of  Michigan,  Wisconsin,  Minne- 
sota, Missouri,  and  Kansas.  The  court  says, 
page  404  [4261:  "We  say  land  known  at  the 
time  to  be  tatuahU  for  its  minerals,'  as  there 
are  vast  tracts  of  public  land  in  which  miner- 
als of  different  kinds  are  found,  but  not  in 
such  quantity  as  to  justify  expenditures  in  the 
effort  to  extract  them,  it  is  not  to  such  lands 
that  the  term  'mineral'  in  the  sense  of  the 
statute  is  iwplicable.  *  *  *  We  also  say  lands 
known  at  the  time  of  thehr  sale  to  be  thus  val- 
nnMe,  in  order  to  avoid  any  possible  oonclu- 
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sion  against  the  validity  of  titles  which  may 
be  issued  for  other  kinds  of  land  in  which  years 
afterwards  rich  deposits  of  mineral  may  tie  dis- 
covered. It  is  quite  possible  that  lands  settled 
upon  as  suitable  only  for  agricultural  purposes, 
entered  by  the  settler,  and  patented  by  the  Gov- 
ernment, under  the  preemption  laws,  may  be 
found  years  after  the  patent  has  been  issuer!  to 
contain  valuable  minerala  Indeed,  this  has 
often  happened.  We  therefore  use  the  term 
known  to  be  valuable  at  the  time  of  sale  to 
prevent  any  doubt  being  cast  upon  titles  to  lands 
afterwards  found  to  be  different  in  their  mineral 
character  from  what  was  supposed  when  the 
entry  of  them  was  made  and  the  patent  issued.  ** 

It  is  not  sufficient,  in  our  opinion,  to  constl-     . 
tute  "known  mines"  of  coal,  within  the  mean-     > 
in?  of  the  statute,  that  there  should  merely  be 
indications  of  coal  beds  or  coal  fields  of  greater 
or  less  extent  and  of  greater  or  less  vniue,  as 
shown  by  outcroppings.    The  Act  of  li)64  evi- 
dently contemplates  a  distinction  between  coal 
beds  or  coal  fields  excluded  from  the  preemp- 
tion Act  of  1841  as  "known  mines,"  and  other 
coal  beds  or  coal  fields  not  coming  within  that 
description.    We  hold,  therefore,  that  to  con- 
stitute the  exemption  contemplated  by  the  Pre- 
emption Act  under  the  head  of  "known  mines,** 
there  should  be  upon  the  land  ascertained  coal 
deposits  of 'such  an  extent  and  value  as  to  make 
the  land  more  valuable  to  be  worked  as  a  coai 
mine,  under  the  conditions  existing  at  tlic  time, 
than  for  merely  agricultural  purposes.    The 
circumstance  that  there  are  suriace  indications 
of  the  existence  of  veins  of  coal  does  not  con- 
stitute a  mine.    It  does  not  even  prove  tliut  iho 
land  will  ever  be  under  any  conditions  suffi- 
ciently valuable  on  account  of  its  coal  deposits 
to  be  worked  as  a  mine.    A  change  in  the  con- 
ditions occurring  subsequently  to  the  sale, 
whereby  new  diBa)veries  are  made,  or  by  moans 
whereof  it  may  become  profitable  to  work  the 
veins  as  mines,  cannot  affect  the  title  as  it 
passed  at  the  time  of  the  sale.    The  question 
must  be  determined  according  to  the  facts  in 
existence  at  the  time  of  the  sale.    If  upon  the 
premises  at  that  time  there  were  not  actual 
"known  mines"  capable  of  being  profitably 
worked  for  their  product,  so  as  to  make  the 
land  more  valuable  for  mining  than  for  agricult- 
ure, a  title  to  them  acquire!  under  the  Pre- 
emption Act  cannot  be  successfully  assailed. 
In  the   present  case,  the  testimonv.  In  our 
opinion,  does  not  justify  us  In  finding  that  at 
the  time  Jackson  acquired  his  title  there  were 
upon  any  part  of  the  premises  in  controversy 
any  "known  mines"  of  coal.  In  the  sense  of  the 
statute. 

For  the$e  reasom  the  decree  of  the  Circuit 
Court  ii  reversed  and  the  cause  remanded^  with 
a  direction  to  dismiss  the  biU;  and  ii  ie  9a 
ordered. 


FLINY  JEWELL  et  al..  Appts., 

V, 

JOHN  KNIGHT  bt  au 

(See  8.  C.  Reporter's  ed.  tfMSS.) 

Certificate  of  division—haw  points   certified — 
case^  when    dismissedstcUement  of  facia 
miwed  question — lauful  preference. 
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L  Under  the  Statutes  authorlzlnir  queetioiis  uixm 
whiofa  two^  judges  of  the  circuit  are  divided  In 
opinion  to  be  ocfftifled  to  this  oourt,  the  points  cer- 
tuked  must  be  questions  of  law  only,  and  not  ques- 
tions of  fact,  or  of  mixed  law  and  lact. 

2.  The  whole  case,  even  when  its  decision  turns 
opon  matter  of  law  only,  cannot  be  sent  up  by  oer^ 
ttfleate  of  division.  Nor  can  a  splitiing  up  of  the 
wliole  case  into  the  form  of  several  questions  en- 
ible  the  oourt  to  tnke  Jurisdiction. 

8.  Whenever  the  jurisdiction  of  this  court  de- 
pends upon  a  certificate  of  division  of  opinion,  and 
ihe  questions  certified  are  not  such  aa  this  court  is 
ftutborteed  to  answer,  the  case  must  be  dismissed. 

4.  The  statement  of  facts  should  be  one  of  ulti- 
mate facta,  leaving  nothing  but  a  conclusion  of  law 
to  be  drawn:  not  a  statement  of  particular  facts,  in 
the  nature  of  matters  of  evidence,  upon  which  no 
decision  can  be  made  without  Inferring  a  fact 
which  Is  m>i  found. 

ft.  Whether  a  sale  of  goods  was  fraudulent  ss 
sgainst  the  plaintiffs  is  not  a  pure  question  of  law, 
but  a  qneeaon  either  of  fact,  or  of  mixed  law  and 
fact. 

6b  In  the  absence  of  anv  bankrupt  or  insolvent 
law,  a  debtor  may  lawftuly  give  a  preference  to 
one  of  his  oreditora  if  he  does  not  thereby  intend 
to  defiraud  the  others;  and  a  sale  and  delivery  of 
goods  in  satisfaction  of  an  honest  debt  cannot  be 
avoided  by  other  creditors,  unless  made  and  re- 
ceived with  Intent  in  fact  to  defraud  them.  The 
fact  that  one  of  the  creditors  preferred  was  the 
debtor^  wife  does  not  aCTeot  the  question. 

[No.  48J 
Argusd  Nov,  3,  4, 1887,    JJedded  Dee,  6,  1887. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Indiana.    DU- 


The  facts  are  stated  byr  the  court.        ^^ 

McMtrt.  Benjamin  HjtrrUon  and  Horaee 
Speed*  for  appellants: 

The  cognovit  itself  was  an  impending  lien 
apon  John  Knight's  proper^— the  store  mer- 
chandise. 

Buckingham  y.  McLean,  64  U.  8.  18  How. 
150  (14:  90). 

A  man  who  buys  goods  on  credit,  not  in- 
tending to  pay  for  them,  commits  a  fraud. 
The  pnrase  "  intends  to  pay"  means  that  he 
honestly  believes  and  expects  that  he  will  pay 
for  them.  It  does  not  include  a  mere  specula- 
tive possibility  of  payment,  nor  speculative  ex- 
perimeDta  at  the  risk  of  the  persons  who  sell 
on  credit 

Joltnson  V,  Monell,  2  Eeyes,  668,  664;  EtO- 
iard  t.  Cagle,  46  Miss.  889;  TalcoUv,  Hender- 
•on,  81  Ohio  St  162;  Davis  ▼.  Stewart,  8  Fed. 
Rep.  804. 

And  if  the  purchaser  has  been  for  a  long 
time  trading  with  old  customers,  and  so  estaf 
lishing  a  proper  confidence,  he  must,  if  there 
is  a  sudden,  serious,  anfayorable  change  in  his 
affairs,  known  only  to  himself,  inform  them  of 
that  change. 

Brotcn  v.  Montgomerv,  20  N.  Y.  287;  Mitehett 
v.  Warden,  20  Barb.  258;  Pike  v.  Wieting,  49 
Barb.  815;  Steuntrt  v,  Emerson,  52  N.  H.  816; 
Chaffee  ▼.  Fort,  2  Lans.  86;  Johnson  v.  Monell, 
2  Eeyes,  655;  Kerr,  Fraud  &  M.  109;  Bank  of 
RepuhUev,  Baxter,  81  Vt  111;  BufiY,  Turner, 
6  Taunt  888;  Irving  v.  Motly,  7  Bing.  548; 
Chnjters  ▼.  Ennis,  2  Mason,  239,  240;  HiUiard 
▼.  Cagle,  46  Miss.  887. 

The  fraud  on  Knight's  part  was  gross. 

Devoe  t.  Brandi,  58  N.  Y.  462;  DureU  v.  Ra- 

y,  1  Paige,  492;  Buckingham  v.  McLean,  54 

.  8.  18  How.  150,  166,  167  (14:90,  97);  Be 
Pitts,  8  Fed.  Rep.  264. 

It  is  not  necessary  both  that  John  Enight 
should  have  had  a  fraudulent  intent,  and  that 
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his  codefendants  should  have  had  knowledge 
of  that  fact  It  would  be  amply  soffldent  if 
they  had  notice. 

Distilled  Spirits,  78  U.  8.  11  IValL  866' 
(20: 171);  Milliard  t.  Cagle,  46  Miss.  809. 

A  sale  under  the  execution  by  the  sherilT 
would  have  been  fraudulent. 

BvnnY.  Ahl,  29  Pa.  887;  D'lvemais  t.  LeaV' 
at,  28  Barb.  63;  Mackie  v.  Cairns,  5  Cow.  571^ 
579. 

This  series  of  actions  belongs  to  that  class- 
which  the  court  would  not  permit,  because 
they  are  injurious  to  the  community  and  there- 
fore contrary  to  public  _policy. 

Ex  parte  BusseU,  L.  K.  19  Cb.  Div.  598, 599-,. 
Maekay  v.  Douglas,  L.  R.  14  Eq.  118;  Mullen 
V.  Wilson,  44  Pa.  418;  Fisiier  v.  Lewis,  69  Mo. 
630;  Beeckman  t.  Montgomery,  14  N.  J.  £q. 
Ill;  Pom.  Eq.  Jur.  §  978. 

Such  stipulations  tend  inevitably  to  give  a- 
fraudulent  advantage  to  the  debtor  over  his- 
other  creditors. 

Tennessee  Nat,  Bank  ▼.  Ethert,  9  Heisk.  158;. 
Nailer  v.  Young,  7  Lea  (Tenn.)  785;  Joseph  v. 
Levi,  58  Miss.  848;  Billiard  y,  Qwle,  supra," 
Pettibone  v.  Stevens,   15  Conn.  26;   State  t. 
Mueller,  10  Mo.  App.  87 ;  Clow  v.  Woods,  5- 
8ei;g.  &R.  275. 

Tne  policy  of  the  law  makes  the  acts  illegal 

McKihbin  v.  MarUn,  64  Pa.  852. 

It  has  already  been  decided  in  Kehr  v.  Smith, 
87  U.  8.  20  Wall.  86  (22:  815),  that  where  a. 
deed  is  set  aside  for  fraud  as  to  existing  credit- 
ors, it  is  set  aside  as  to  both  prior  and  subse- 
auent  creditors.  And  conversely,  the  cases- 
lere  cited,  particularly. 

Maganlijfs  Trust,  5  De  Qex.  «&  8. 1;  Jenkyjh^ 
V.  Vaughan,  8  Drew.  424. 

A  cognovit  cannot  be  taken  and  held  while 
an  .inttolvent  merchant  makes  many  purchases' 
and  afterwards  makes  one  effort  to  g[et  free, 
and  when  that  effort  fails  the  cognovit  is  en- 
tered, and  a  levy  thereunder  is  made  upon  all 
his  property  including  that  he  had  bought  on 
credit  while  the  cognovit  was  so  held,  without 
the  cognovit  being  subject  to  the  same  objec- 
tion nmde  to  Uie  trust  deed,  held  for  the  same 
purpose. 

HUliard  v.  Cagle,  supra;  OiU  ▼.  GHfflth,  » 
Md.  Ch.  270;  Eildebum  v.  Brown,  17  B.  Mon. 
779;  Scrivenor  v.  Scrivenor,  1  B.  Mon.  874; 
Hungerford  ▼.  Earle,  2  Vem.  261 ;  Blennerhas^ 
seU  V.  S/ierman,  105  U.  8.  118-120  (26: 1086). 

The  certificate  asks  several  ouestioBS,  which 
might,  perhaps,  have  been  included  in  one  gen-- 
eral  question,  as  in  Leland  v.  Wilkinson,  85  U. 
S.  10  Pet  298  (9:  430);  U.  S.  v.  ChicMO,  48  U. 
S.  7  How.  191  (12:  663);  Harris  v.  Elliott,  S^ 
U.  8.  10  Pet  25  (9:  833);  SomerviUe  v.  Hamil- 
ton, 17  U.  8.  4  Wheat  230  (4:  558). 

Where  all  the  facts  are  stated,  fraud  becomes 
a  question  of  law. 

Bobinson  v.  EUiott,  89  U.  8.  22  Wall  622r 
(22:  762);  Jenners  v.  Doe,  9  Ind.  461:  New  Al- 
bany Ins.  Co.  V.  Wilcoxson,  21  Ind.  858;  Lou- 
tliatn  V.  MiUer,  85  Ind.  168,  164;  Connor  y. 
Citizens  St,  B.  Co,  1  Ind.  (L.  ed.)  535,  2  West 
Rep.  625,  105  Ind.  65.  66. 

By  the  cognovit  Enight,  in  law,  procured, 
the  seizure  of  his  property  on  execution. 

Balfour  v.  Wheeler,  18  Fed.  Rep.  896,  897-,. 
Pike  V.  Wieting,  49  Barb.  817;  Cliaffee  v.  Fort, 
2  Lans.  86. 
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The  Judgment  and  execution,  in  pursuance 
of  the  plan  which  made  the  cognoyit  bad,  were 
\n\c\  also,  and  so  was  the  sale  m  satisfaction  of 
thcin. 

jyivemoU  T.  Leavitt,  and  Btinn  t.  AM,  tth 
pra;  Bump.  Pr.  Conv.  8d  ed.  483;  Vandibur  v. 
Lone,  10  Ind.  54;  Sidenery,  White,  46  Ind.  588. 

Menrs,  Joseph  E*  McDonald*  John  M. 
Butler  and  Ferdinand  Winter,  for  appel- 
lees: 

The  questions  which  may  be  considered  by 
the  court  upon  a  certificate  of  division  of 
opinion  mus^  be: 

1.  Ouestioos  material  to,  and  which  have 
actually  arisen  upon  the  facts  of  the  case,  and 
not  mere  abstract  questions. 

2.  Questions  of  law  only,  and  not  questions 
of  fact,  or  of  mixed  law  and  fact  for  the  de- 
termination of  which  it  is  necessary  to  ex- 
amine the  facts  of  the  case. 

8.  Questions  presenting  but  a  single  point, 
and  not,  separately  or  altogether,  involving  a 
decision  of  the  whole  case. 

StaU  Nat.  Bank  v.  8t,  Jjmii  R.  F.  €h.  122 
U.  8.  21  (80: 1121);  WiUiamiport  NdL  Bank  v. 
Knapp,  119  U.  8.  857  (30:  446);  WatervOU  v. 
Van  EHyke  116  U.  8.  699  (29:  772);  California 
€tc.,  Faffing  Co.  v.  Molitor,  118  U.  8.  609 
<28:1106);  Weeth  t.  Neto  England  Mortgage  8. 
Co.  106  U.  8.  605  (27:99);  Brobit  v.  Brobst,  71 
U.  8.  4  Wall  2  (18: 887);  Hatemeyer  v.  lama 
County,  70  U.  8.  8  WalL  294  (18: 38);  Dennis- 
4oun  V.  Stewart,  59  U.  8. 18  How.  G65  (15: 489.) 

The  8tatute  of  Indiana  makes  the  question 
of  whether  a  transfer  of  property  is  voidable 
by  creditors  on  account  of  fraud,  in  all  cases,  a 
question  of  fact. 

R  8. 1881,  §  4924;  Pence  v.  Croan,  51  Ind.  836. 

And  this  is  the  settled  rule  as  decided  in 
many  cases. 

Sherman  v.  Hogland,5i  Ind.  578;  Leasurey. 
Cobum,  57  Ind,  274;  Parton  v.  Tatee,  41  Ind. 
456;  Kane  v.  Drake,  27  Ind.  29;  Luce  v.  Shoff, 
70  Ind.  152:  Sedgwick  v.  Tucker,  90  Ind.  271; 
WiUie  V.  Thompson,  98  Ind.  62;  Medeker  v. 
Bondyrake,  108  U.  8.  66  (27:  654);  Jones  v. 
Simpeon,  116  U.  8.  609(29: 742);  Prewity.  Wil- 
son, 108  U.  8.  22  (26:860);  Maqniac  v.  Thomp- 
son, 82  U.  8.  7  Pet.  848  (8:  709);  Warner  v. 
Norton,  61  U.  8.  20  How.  448  (15:950.) 

The  question  of  fraud  being  one  of  fact,  none 
of  the  questions  certified  can  properly  be  con- 
sidered by  the  court. 

The  questions  present  the  whole  case  for  de- 
<dsion. 

WiUon  Y.  Bamum,  49  U.  8.  8  How.  258 
<12: 1070);  U.  8.  v.  Bailey,  84  U.  8.  9  Pet.  265 
<9: 128.) 

The  same  end  is  sought  to  be  attained  here 
by  separating  the  whole  case  into  several  ques- 
tions.   This  cannot  be  done. 

White  V.  Turk,  87  U.  8. 12  Pet  288  (9: 1069); 
Neemithy.  Sheldon,  47 U.  8. 6 How.  41  (12:835); 
waster  y.  Cooper,  51 U.  8. 10  How.  54(13:325); 
Dennistoun  v.  Stewart,  supra. 

A  cognovit,  imtil  it  is  put  in  judgment,  is 
not  a  lien  upon  any  property  of  the  debtor. 

R.  a  IS&l.  §§  608,  686;  Buckingham  v. 
McLean,  54  U.  8.  18  How.  150  (14: 90);  Blen- 
nerhassett  v.  Sherman,  105  U.  S.  100  (26: 1080); 
Hilliard  t.  OagU,  46  Mass.  809;  Bunn  v.  AM, 
1»  Pa.  887;  Dewe  ▼.  Brandt,  58  N.  Y.  462. 
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At  common  law  cognovits  might  be  held  for 
a  considerable  time. 

Manufacturers  db  M.  Bank  v.  St.  John,  5 
Hill,  497. 

The  cognovit  itself  was  not  vitiated  by  this 
delay;  but,  even  if  it  had  been,  the  subsequent 
transaction,  entirely  disconnected,  and  the  bona 
flde  of  which  is  not  questioned,  would  not  be 
affected 

Stewart  Y.  Dunham,  116  U.  8.  61  (28:829); 
Bdrvey  v.  Mix,  24  Corm.  406;  Matthewsy.  Buck, 
48  Me.  266;  Oriental  Bank  v.  Raskins,  8  Met 
882;  Bump,  Fr.  Conv.  467,  488. 

Even  where  there  is  a  fraudulent  intent  on   . 
the  part  of  the  vendor,  the  vendee  for  value 
will  not  be  affected  unless  he  has  knowledge  of 
such  fraudulent  intent. 

Medsker  v.  Bonebrake,  Jones  v.  Simpson, 
Prewit  V.  WUson,  and  Magniac  v.  Thompson, 
swora;  Lipperd  v.  Ed/wards,  89  Ind.  165:  Bun- 
nil  V.  Withsrow,  29  Ind.  128. 

Mr.  Ju&ties  Orw^  delivered  the  opinion  of     C^ 
the  court: 

The  claim  of  each  plaintiff  being  for  less  than 
$5,000,  the  amount  in  dispute,  as  was  admitted 
at  the  bar,  is  insufficient  of  itself  to  give  this 
court  jurisdiction.  Stewart  v.  Dunham,  115  U. 
8.  61  [29:829];  Qibsony.  ShufeUU,  122  U.  a  t7 
[80:l(fe3]. 

The  jurisdiction  of  this  case  therefore  depends 
upon  the  statutes  which  provide  that  when,  on 
the  trial  or  hearing  of  any  civil  suitor  proceed- 
ing before  the  circuit  court  held  by  the  circuit 
judge  and  the  district  judge,  or  by  either  of 
them  and  a  justice  of  tms  court,  any  question 
occurs  upon  which  the  opinions  of  the  judges 
are  opposed,  the  opinion  of  the  presiding  judge 
shall  prevail  and  be  considered  as  the  opinion 
of  the  court  for  the  time  being;  **  The  point 
upon  which  they  so  disagreed  smiU,  during  the 
same  term,  be  stated  unaer  the  direction  of  the 
judges,  and  certified,  and  such  certificate  shall 
be  entered  of  record;"  and  the  final  judgment 
or  decree  "  may  be  reviewed,  and  affirmed  or 
reversed  or  modified,  by  the  supreme  court,  od 
writ  of  error  or  appeal."  R  8.  §§  650,  652. 
693. 

Under  these  statutes,  and  the  earlier  ones 
authorizing  questions  upon  which  two  judges 
of  the  circuit  court  were  divided  in  opinion  to 
be  certified  to  this  court,  it  has  been  established 
by  repeated  decisions  that  each  question  so  oer- 
tmed  roust  be  a  distinct  point  or  proposition  of 
law,  clearly  stated,  so  that  it  can  be  definitely 
answered,  without  regard  to  other  issues  of  law 
or  of  fact  in  the  case. 

The  points  certified  must  be  questions  of  law 
only,  and  not  questions  of  fact,  or  of  mixed 
law  and  fact—"  not  such  as  involve  or  imply 
conclusions  or  judgment  by  the  court  upon  the 
weight  or  effect  of  testimony  or  facts  adduced 
in  the  cause."  Dennistoun  v.  Stewart,  60  U. 
8.  18  How.  565,  568  [15:  489.  490];  Wilson  ▼. 
Bafnum,  49  U.  8.  8  How.  258  [12:10701;  SOii^ 
man  v.  Hudson  Biter  Bridge  Co.  66  U.  8.  1 
Black,  562  [17:81]  DanieU  v.  Chicago  dt  R,  J. 
R.R.Co.70  U.  8.  8  Wall.260  fl8JB24];  BroiM 
V.  Brobst,  71 U.  S.  4  Wall.  2  (18:^;  Weeth  ▼. 
New  England  Mortgage  S.  th.  106  U.  8.  <I05 
[27:99];  California,  etc..  Posing  Co.  v.  M^ 
litor,  118  U.  8. 609  [28:1106];  WaterviOey.  V<in 
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[433 J  ^St.Bank  t.  ^noRp,  119  U.  8.  857  [80:446]. 
Tbe  quesdoQ  of  fraud  or  no  fraud  is  one  oeces- 
larily  compounded  of  fact  and  of  law,  and  the 
fact  must  be  distinctly  found  before  this  court 
can  dedde  the  law  upon  a  certificate  of  division 
of  opinion.  OgUme  t.  Knox  Int.  Co,  69  U.  8. 
18  How.  677,  581  [15;490. 492];  U.  8.  v.  (Hty 
Dank,  60  U.  S.  19  How.  885  [16:6(^;  Haw- 
nuyer  ▼.  lovoa  County,  70  U.  8.  8  Wall.  294 
fl8-.38];  WatWK  v.  Taiyhr,  88  U.  8.  21  Wall. 
8TOr22:576J. 

The  whole  case,  even  when  its  decision  turns 
upon  matters  of  law  only  cannot  be  sent  up  by 
certificate  of  division.  Saunden  v.  Gould,  2^ 
U.  8.  4  Pet.  892  [7:897];  U.  8.  ▼.  Bailef/,  84 U. 
8.  9  Pet  267  19:1241;  JIarrii  ▼.  EUtott,  85  U. 
8. 10  Pet.  26  P:883J;  White  ▼.  Turk,  87  U.  8. 
12  Pet.  238  [9:10691;  U,  8.  v.  Briggs,  46  U.  8. 

6  How.  208  [12:1191;  Sadler  v.  Hoover.  4817.  8. 

7  How.  646  [12:855];  U.  8,  v.  Nortfiwap;  120 
U.  8.  827  |»):6641;  State  Bank  v.  St.  Louie  R 
F.  Go.  122  U  8.  21  [80:1121].  Nor  can  aspUt- 
Ung  up  of  the  whole  case  and  of  the  form  of 
several  questions  enable  the  court  to  take  juris- 
diction. White  V.  Turk,  above  cited;  Neemith 
V.  &iadon.  47  U.  8.  6  How.  41  1 12:885];  Luther 
V.  Borden,  48  U.  8.  7  How.  1,  47  [12:581,601]; 
Webeter  v.  Cooper,  51  U.  8. 10  How.  54  [18:8251. 

In  Webeter  v.  Cooper,  decided  at  December 
Term,  1850,  it  appearing  by  the  record  that  the 
whole  case  had  been  divided  Into  points  and 
sent  up  to  this  court,  and  that  several  of  the 
latter  points  could  not  have  arisen  until  the 
previous  ones  had  been  first  decided,  this  court 
declined  to  takejurisdictloo,  and  ChitfJuetice 
Taner  said:  *'  This  court  has  frequently  said 
that  Uiis  practice  is  irregular,  and  would,  ii  sanc- 
tioned, convert  this  court  into  one  of  original 
Jurisdiction  in  questions  of  law ,  instead  of  being, 
as  the  Constitution  intented  it  to  be,  an  appe- 
late court  to  revise  the  decisions  of  inferior 
tribunals.  Indeed,  it  would  impose  upon  it  the 
duty  of  deciding  in  the  first  instance,  not  only 
the  questions  oi  law  which  properly  beleneed 
to  the  case,  but  also  questions  merely  hypothet- 
ical and  speculative,  which  might  or  might 
not  arise  as  previous  questions  were  ruled  the 
one  way  or  the  other.**    P.  55  [825]. 

As  the  Chief  Justice  there  observed,  in  some 
earlier  instances,  questioDs  iiregularly  certified 
had  been  acted  upon  and  decided.  But  the 
later  decisions  already  referred  to  show  that  this 
court  has  since  been  careful  not  to  exceed  its 
lawful  jurisdiction  in  this  class  of  cases;  and 
ibat  under  the  existing  statutes,  as  under  those 
[434]  Avhich  preceded  them,  whenever  the  jurisdic- 
tion of  this  court  depcnids  upon  a  certificate  of 
division  of  opinion,  and  the  questions  certified 
are  not  such  as  this  court  is  authorized  to  an- 
swer, the  case  must  be  dismissed. 

In  tbe  present  case,  general  creditors  of 
Kiiigbt  seek  to  set  aside,  as  fraudulent  against 
ilicm,  a  warrant  of  attorney  to  confess  judg- 
ment, executed  by  Knight  to  secure  the  pay- 
ment of  money  lent  to  him  in  good  faith  by  his 
wife  and  his  bankers,  and  a  subsequent  sale  of 
UxA  stock  of  goods  to  satisfy  those  debts. 

Tlie  statement  (embodiea  in  the  certificate 
nod  occupying  three  doeely  printed  pases  in 
the  record)  of  what  the  judges  below  caU  "the 
fscts  found"  is  in  truth  a  narrative  in  detail  of 
vnrioua  circumstances  as  to  the  debtor's  pecun- 
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iary  condition,  hit  dealings  witii  the  parties  to 
this  suit  and  with  other  persons,  and  the  extent 
of  the  preferred  creditors'  knowledge  of  hit 
condition  and  dealings.  It  is  nit  a  statement 
of  ultimate  facts,  leaving  nothin(^  but  a  conclu- 
sion of  law  to  be  drawn;  but  it  is  a  statement  of 
pNuticular  facts.  In  the  nature  of  matters  of  evl« 
dence,  upon  which  no  decision  can  be  made 
without  inferring  a  fact  which  is  not  found. 

The  main  issue  in  the  case,  upon  which  itt 
decision  must  turn,  and  whidi  the  certificate 
attempts  in  various  forms  to  refer  to  the  deter- 
mination of  this  court,  is  whether  the  sale  of 
ffoods  was  fraudulent  as  against  the  plaintiffs. 
That  is  not  a  pure  question  of  law,  but  a  ques- 
tion either  of  fact  or  of  mixed  law  and  fact 

In  the  absence  of  any  bankrupt  or  insolvent 
law,  a  debtor  mav  lawfully  give  a  preference 
to  one  of  his  creditors,  if  he  does  not  thereby 
intend  to  defraud  the  others;  and  a  sale  and  de- 
livery of  goods  in  satisfaction  of  an  honest  debt 
cannot  be  avoided  by  other  creditors,  unless 
made  and  received  wiUi  intent  in  fact  to  defraud 
them.  This  is  well  settled  by  the  decisions  of 
this  court,  as  well  as  bv  those  of  the  highest 
court  of  the  8tate  of  Indiana,  where  these  trans- 
actions took  place.  Buckingham  v.  McLean,  54 
U.  8.  18  How.  151,  167  ]14:91,  97];  Warner  v. 
Norton,  fit  U.  8.  20  How.  448  [15:950];  Bobin- 
ton  T.  iaioU,  89  U.  8. 22  Wall  618, 520  [22:758, 
761];  Medtker  v.  Bonebrake,  108  U.  8.  66  [27: 
6641:  Stewart  T.  Dunham,  115  U.  8. 61  [29'.829]; 
Jorus  V.  8imp8on,  116  U.  8.  609  [29.-7&];  Fto- 
Me  SamngeBank  v.  Bates,  120  U.  8. 656  [80: 
764];  Huiekamp  v.  MoUns  Wagon  Co.  121 U. 
8.  810,  819  [80:971,  974];  Pence  t.  Oioon,  61 
Ind.  886;  Leaeure  v.  Gobum,  67  Ind.  274;  Wit- 
lie  V.  Thompson,  98  Ind.  62.  The  fact  that  one 
of  the  creditors  preferred  was  the  debtor's  wife 
does  not  affect  the  question.  Magnia^  v.  IT^^mp- 
son,  82  U.  8.  7  Pet  tf48  [8:709];  Bean  t.  FM- 
terson,  122  U.  8.  496  r80:imi. 

Many  of  the  cases  ated  in  the  learned  argu- 
ments at  the  bar  were  of  voluntary  convey- 
ances, or  arose  under  a  Bankrupt  Act,  or  pre- 
sented the  Question  whether  there  was  sufficient 
evidence  of  fraudulent  intent  to  be  submitted 
to  a  jury,  or  were  decided  by  a  court  author- 
ized to  pass  upon  the  facts  as  well  as  the  law, 
and  therefore  have  no  direct  or  important  bear- 
ing upon  this  case. 

Not  one  of  the  questions  certified  presents  a 
distinct  point  of  law;  and  each  of  them,  either 
in  express  terms  or  by  necessary  implication, 
involves  In  its  decision  a  consideration  of  all  the 
circumstances  of  the  case.  The  first  question, 
whether  the  six  weeks'  delay  in  taking  Judg- 
ment upon  the  warrant  of  attorney  made  t& 
subsequent  sale  voidable  by  the  plaintiffs,  as 
well  as  the  second  question,  whether  evidence 
of  the  debtor's  fraudulent  intent  and  of  the  pre- 
ferred creditors'  knowledge  of  that  intent  was 
requisite  to  render  "said  sale"  void  as  against 
the  plaintiffs,  could  not  be  detennined  except 
upon  a  view  of  all  the  attendant  circumstances. 
The  third  question,  whether  "such  sale,"  if 
fraudulent,  would  be  voidable  in  favor  of  the 
whole  or  of  piirt  only  of  the  plaintiff's  debts, 
could  not  arise  until  the  sale  had  been  decided  to 
be  fraudulent.  The  fourth  and  fifth  questions 
frankly  submit  in  two  subdivisions  the  general 

auestion,  whether  *'  under  the  circumstances" 
le  sale  was  fraudulent  as  against  the  plaintiAi. 
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Ai  was  recently  said  by  this  court,  speaking 
of  questions  certified  in  similar  form:  "They 
are  mixed  propositions  of  law  and  fact,  in  re- 
giu:d  to  which  the  court  cannot  know  precisely 
where  the  division  of  opinion  arose  on  a  ques- 
tion of  law  alone;"  and  "It  is  yer7  dear  that 
the  whole  case  has  been  sent  here  for  us  to  de- 
cide, with  the  aid  of  a  few  suggestions  from 
the  drcuit  judges  of  the  difSculties  they  have 
found  in  doing  so."  WaUniUe  ▼.  Van  SHyke, 
116  U.  S.  eoe.  701  [29:773, 774]. 

Upon  this  record,  therefore,  this  court  can- 
not decide,  either  that  the  decree  of  the  Circuit 
Court  should  be  affirmed,  or  that  it  should  be 
reversed  or  modified,  but  must  order  the  appeal 
to  he  diimieaed. 


THOMAS  H.  8TR7KER,  Bxr.  of  Jomr 
Stbtkbb,  Deceased,  JPif.  in  Brr,, 

GBORGB  CRANE,  Admr.  of  Bdwabd  K 
GooDNOW,  Deceased. 


BICHABD  B.  CHAPMAN,  F^.  in  Srr., 

▼.  SAME. 


GBORGB  W.  WBLLES.  Bxr.,  n  ix..,  P^k. 
^fi  £lrr.,  ▼.  8AMB. 


EDWARD  H.  LITCHFIELD,  Ezr.,  F^.  in 
JERrr.y  t.  SAME. 


EDWARD  H.  LITCHFIELD,  Admr.^  Pff. 
ill  BfT»^  T.  SAME.  ««' 

See  8l  a  **SMi^llMr  y.  Ooo(lfiaio,**lteporter's  ed.  (B7- 

610.) 

JMsnU  guettian-^tawn  tax  law-^-etate  Judff- 
menti,  when  reviewable— prior  dedeian^-ee' 
toppelr^-itpan  whom  binding, 

1.  Whether  lands  sold  hy  the  Untted'States  are 
taxable  within  a  year  after  the  title  passed  out  of 
the  United  States,  is  not  a  federal  question. 

2.  There  was  nothlnir  In  the  Act  of  Oongress  ad- 
mitting Iowa  Into  the  Union  as  a  State,  which  in 
any  manner  interfered  with  the  power  of  the  State 
to  tax  lands  as  soon  as  they  ceased  to  be  the  prop- 
erty of  the  United  States.  The  only  prohibition  was 
agwnst  taxation  whilst  the  United  States  was  the 
owner. 

8.  A  jadgment  of  a  state  court  which  relates  only 
to  the  oonstruotion  of  a  state  statute,  which  is  in 
no  way  In  conflict  with  the  Constitution  or  any 
law  of  the  United  States,  is  final,  and  not  reviewable 
here. 

i,  The  decision  In  the  case  of  Homestead  Obmpany 
y.  Vattty  H.  H.  is  not  a  Judsrment  In  a  suit  between 
the  same  parties,  npon  the  same  cause  of  action,  as 
here  inyolved,  and  b  not  a  bar  to  the  reooTcry  in 
these  cases;  and  the  state  court  did  not  fail  to  ffive 
full  ftUth  and  credit  to  that  decision,  by  deddlnff 
that  it  was  not  such  a  bar. 

6.  The  judgment  of  this  court  In  the  case  of  Wd' 
eott  y.  Dee  Moinee  Oo,  is  not  an  estoppel  upon  the 
parties  in  this  suit,  altbouorh  it  may  be  referred  to 
by  them  as  a  precedent;  its  effect  as  an  estoppel 
was  confined  to  ttie  title  of  the  parties  In  that  suit 
to  the  land  then  in  controyersy. 

S.  A  brief  filed  at  a  hearinir  In  this  court,  by  one 
Interested  In  the  question  to  be  decided,  does  not 
make  him  a  party  to  the  suit,  or  bind  hhn,  or  estop 
him,  by  the  decree. 

[Nos.  42,  215,  669,  670,  671.] 
Argued  Jfov.  i,  1S87.       Decided  Dee.  5, 1887. 
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rJ  ERROR  to  the  Supreme  Gknirt  of  tht    | 
State  of  Iowa.    Affirmed. 

The  facts  and  case  are  stated  in  the  opinion. 

Meetre,  C.  H.  Gateh  and  WiUiam  Connor, 
forjpkintifCs  in  error: 

Was  the  question,  whether  or  not  the  lands 
upon  which  the  taxes  in  question  were  leyied 
were  subject  to  taxation  for  the  year  1861,  a 
federal  question  T  And,  if  so,  was  n  erroneous- 
ly decided? 

McGregor  dbM.R,B,  Oo.  v.  Brown,  39  Iowa, 
655;  Iowa  FaUe  dt  8,  C,  B.  B,  Co,  y.  Cherokee 
County,  87  Iowa,  488;  Groodrichr,  Seaman,  Id. 
568;  Iowa  FaUe  d  8,  C,  R  Oo.  y.  Woodlmiy 
Countjf,  88  Iowa,  498;  Strifker  y.  Polk  Countg, 
22  Iowa,  181;  lAtMiM  y.  Hamilton  County, 
40  Iowa,  66;  LitcMUld  y.  WeMer  County,  101 
U.  S.  778  (25:929. 

Was  the  question  whether  or  not  defendant 
in  error  was  estopped  by  the  Judgment  of  the 
court  in  the  case  oi  Iowa  Homeetead  Co,  t.  De» 
Moinee  VaUey  i2L  i2L  Cb.  84  U.  8.  17  Wall.  158 
(21:622)  a  federal  question ;  and,  if  so,  was  i% 
erroneously  decided? 

Ooodnow  y.  UtchfiM.  59  Iowa,  226;  TarUton 
y.  Johneon,  25  Ala.  800;  8.  C.  60  Am.  Dec 
515;  Freem.  Judg^  174, 175;  Bob^ne  y.  Chieo^ 
go,  71  U.  8.  4  WiUL  657  (18:427);  Conger  y. 
OhUeote,  42  Iowa,  18;  Barney  y.  Dew^,  1$ 
Johns.  224;  Stoddard  y.  Thompeon,  81  Iowa, 
80;  Maekayr.  Dillon,  45  U.  8.  4  How.  421 
(11:1088);  Kennedy  y.  Eunl,  48  U.  S.  7  How. 
586  (12:892.) 

Mr.  Oeorge  CraAe*  for  defendant  in  error: 

It  is  a  well  settled  rule  in  Jurisprudence  that 
the  Jurisdiction  of  any  court  exercising  au- 
thority oyer  a  subject  may  be  inquired  into  in 
eyery  oUier  court  when  the  proceedings  in  ttie 
former  are  relied  upon  and  brought  before  the 
latter  by  a  party  claiming  the  benefit  of  sock 
proceedings. 

Williameon  y.  Berry,  49  U.  a  8  How.  540 
(12:1189)  miott  y.  Bnreol,  26  U.  8.  1  Pet.  840 
(7:170);  Boee  y.  Himely,  8  U.  &  4  Cranch,  241 
(2HM)8);  Biek^  y.  Stewart,  44  IT.  8.  8  How. 
762  (11:819);  Bloom  v.  Burdick,  1  Hill.  180. 

The  Homestead  Company  had  a  perfect 
right  to  Join  tiie  nayigation  company  and  ail 
its  grantees  as  defendants  in  thai  suit. 

Sory,  Eq.  PI.  §§  72, 78;  BlmendoffY.  Tayior, 
28  U.  8.  10  Wheat  152  (6:289). 

It  was  clearly  competent  for  the  Homestead 
Company  to  test  the  title  to  all  the  lands  men- 
tioned in  its  petition  in  a  single  suit,  and  to 
such  a  suit  that  company  and  all  its  grantees' 
were  absolutely  necessary  and  indispensable 
parties. 

Plrie  y.  Teedt,  115  |U.  8.  41  (29:881);  8lar%n^ 
V.  yew  York,  115  U.  8.  248  (29:888);  Crun^p^ . 
Thurber,  115  U.  8.  56  (29:328);  Ayere  y.  TFia- 
waU,  112  U.  8.  187  (28: 698). 

If  an  indispensable  party  is  a  citizen  of  the 
same  State  with  the  plaintiff,  the  Jurisdiction, 
will  be  defeated  because  the  controyersy  will 
not  be  between  citizens  of  different  States^  and 
thus  not  within  the  judicial  power  of  the 
United  States  as  defined  by  the  Constitution. 

0^  y.  OaUagher,  98  TJ.  8.  201  (28:828>; 
Ayen  y.  Chicago,  101  U.  8.  184  (25:888). 

VITas  it  competent  for  the  parties  to  confer 
Jurisdiction  by  consent,  acquiescenoe  or  agree- 
ment? This  ouestion  has  been  repeatedly 
answered  by  tms  court  in  the  aegatiye. 
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Mansfidd  C.  d  L.  M  B,  Co.  t.  Sitan,  111  U. 
S.  885  (28:464);  Cdpran  v.  VanNoorden,  6  U. 
8.  2  Crancb,  126  (2:229);  Jaekion  v.  Ashton,  88 
U.  8.  8  Pet  148  (8:898). 

It  was  competent  for  the  state  court  to  dis- 
regard or  annul  a  jpdgment  of  the  Federal 
Court  in  a  collateral  proceeding. 

Freem.  Judg.  $  120;  EOiott  v.  PHrsol,  and 
Williamson  y.  Berry,  ntpra. 

The  Jurisdiction  in  any  court  exercising  au- 
thority over  a  subject  may  be  inquired  into  in 
every  other  court. 

Latham  y.  EdgerUm,  9  Cow.  221\  Rickey  y. 
8Uu>art,  supra;  Thompson  v.  Whitman^  85  U. 
8.  18  Wall.  466(21:900);  Harris  r.  Hardeman, 
65  U.  8.  14  How.  884  (14:444). 

When  the  record  shows  that  there  was  no 
Jurisdiction  either  over  the  parties  or  the  sub- 
ject matter,  any  judgment  rendered  by  the 
court  is  absolutely  void,  and  may  be  so  de- 
clared in  any  collateral  proceeding. 

Oalpin  V.  Page,  85  U.  8.  18  Wall  866 
(21:962);  Harris  v.  Hardeman,  f^JJ,  8. 14  How. 
842  (14:447);  New  York  L,  Ins,  Oo.  v.  Bangs, 
108  U.  S.  485^:580);  EUiottY,  PHrsol.  supra; 
Thompson  v.  Tolmie,  27.U.  8.  2  Pet  162  (7:888); 
Voorhees  ▼.  Jackson,  86  U.  6. 10  Pet.  477  (9:501); 
Vumpson  ▼.  Whitman,  85  U.  8.  18  WaU.  468 
(21.-901). 

The  Homestead  suit  was  brought  to  restrain 
the  prosecution  of  a  large  numb£  of  actions  at 
law,  and  to  establish  in  a  single  proceeding  the 
plaintiffs  title  to  the  lands  in  controversy  and 
as  to  this  part  of  the  case  the  suit  was  suictly 
a  proceeding  in  equity. 

1  Story.  Eq.  Jur.  §467:  2  id.  8.864;  1  Pom. 
£q.  Jur.  S  254;  Bisph.  Eq.  §  417;  Woods  t.  Mon- 
roe. 17  Mich.  288:  Third  Ave.  RROo.'v,  Mayor 
qfN.  T.  54  N.  Y.  169. 

Courts  of  equity  cannot  take  cognizance  of 
law  issues. 

BusseUy,  Clark,  11 U.  8.  7 Cranch,  69 (8^371); 
Orane  ▼.  Bunnell,  10  Paige,  886;  Roberts  t. 
Talutferro,  7  Iowa  112;  1  Story,  Eq._g  74;  1 
Pom.  Eq.  g  229;  Hipp  v.  J^'n,  60  U.  8.  19 
How.  278  (15:685);  Farker  ▼.  Winnipiseogee 
Lake  d  W.  Cotton  Co.  67  U.  8.  2  Black,  550 
a7:886>. 

The  Din  in  the  Homestead  suit  was  dismissed , 
and  no  ground  stated  upon  which  the  dismissal 
was  made.  The  dear  presumption  of  law  is, 
that  as  to  the  legal  issues  it  was  dismissed  by 
the  court  for  want  of  Jurisdiction. 

Wright  V.  Deklyiu,  1  Pet  C.  C.  202;  Foster 
T.  The  Richard  Busteed,  100  Mass.  409;  Oriffin 
V.  Seymour,  15  Iowa.  82. 

To  render  the  judgment  conclusive,  it  must 
appear  hy  record  of  tne  prior  suit  that  the  par- 
ticular matter  sought  to  be  concluded  was 
necessarily  tried  and  determined. 

Washington  Packet  Co.  v.  Sickles,  72  U.  8.  5 
Wall.  592  (18:558);  Supples  r.  Canfum,  44  Conn. 
429;  Foster  v.  The  Ricfiard  Busteed,  100  Mass. 
411:  Hughes  r.  U.  8.  71  U.  8.  4  Wall.  287 
(18:305). 

To  give  this  <x>urt  Jurisdictkm,  it  must  ap- 
pear affirmatively  on  the  face  of  the  record 
that  the  state  court  decided,  either  actually  or 
by  necessary  intendment,  that  the  lands  were 
taxable  prior  to  the  second  of  March,  1861. 

Chouteau  v.  Oibson,  111  U.  8.  200  (28:400); 
Murdoch  v.  MemphU,  87  U.  8.  20  Wall.  686 
(22:444);  Litchfield  ▼.  Webster  County,  101  U. 

U9  V.  H. 


8.  774  (25:926);  Stryker  ▼.   Polk  County,  22 
Iowa,  185. 

The  lands  were  assessed  for  taxation  in  1876; 
properly,  if  they  were  subject  to  taxation  at  any 
time  before  the  fourth  Monday  in  June  of  tliat 
year,  otherwise  not 

Wisconsin  C.  R,  R.  Co.  v.  Lincoln  County,  57 
Wis.  187;  BeU  v.  Pierce,  51  K  Y.  12;  P^a^  v. 
Chenango  Co.  11  N.  Y.  568;  Ooodnow  t.  Wells, 
67  Iowa,  654. 

Ab  the  judgment  of  the  state  court  is  sustain- 
able on  the  ground  that  the  lands  were  taxable 
after  March  2, 1861,  under  the  laws  of  Iowa,  a 
rulinff  that  they  were  taxable  prior  to  that  date 
would  not  in  this  case  authorize  this  court  to 
reverse  the  case. 

Rectory.  Ashley,  78U.  8.  6  WaU.  1^(18:788); 
Moore  v.  Mississippi,  88  U.  8.  21  Wall.  686 
(22:658);  EHngery.  Missouri,  80  U.  8. 18  Wall 
257  (20:685). 

In  actions  brought  in  the  names  of  corpora- 
tions, the  corporations  and  not  the  stockholders 
are  the  parties  to  the  action. 

Bank  of  Kentucky  v.  Wister,  27  U.  8.  2  Pet 
822  (7:  438);  LouisnUe,  C.  A  G.  R.  R.  Co.  v. 
Letson,  48  IJ.  8.  2  How.  558  (11:877). 

Messrs.  C.  H.  Gatch  and  William  Connor, 
for  plaintiffs  in  error  in  reply: 

If  the  jurisdiction  of  a  circuit  court  be  not 
shown  in  the  proceedings  in  the  case,  its  judg- 
ment is  erroneous  and  liable  to  be  reversed,  but 
is  not  an  absolute  nullitv. 

Kennedy  v.  Georgia  State  Bank,  49  U.  8.  8 
How.  686  (12:1209). 

In  Washington  Bridge  Co.  v.  Stewart,  44  U. 
8.  8  How.  418  (11:658),  it  was  held,  after  a  case 
has  been  decided  upon  its  merits  and  remand- 
ed to  the  court  below,  if  it  is  again  brou^t  up 
on  a  second  appeal  it  is  then  too  late  to  allege 
that  the  court  had  not  jurisdiction  to  try  the 
first  appeal. 

DeSahry  y.  Nicholson,  70  U.  8.  8  Wall.  420 
(18:268). 

As  to  when  and  how  far  this  court  will  con- 
sider and  determine  questions  of  state  or  com- 
mon law,  for  purposes  which  involve  questions 
giving  it  jurisdiction : 

Martin  v.  Hunter,  14  U.  8.  1  Wheat  804 
(4:97);  Smith  v.  Maryland,  10  U.  8.  6  Cranch, 
286  (8:225). 

Mr.  Chitf  Justice  Waite  delivered  the  opin-     {528] 
ion  of  the  court: 

These  suits  all  grew  out  of  the  delay  which 
attended  the  settlement  of  the  controversies  in 
reference  to  the  Des  Moines  River  improvement 
land  grant  made  by  Congress  to  the  Territory 
of  Iowa,  August  8, 1846, which  will  be  hereaft- 
er referred  to  as  Uie  river  grant.  9  Stat  at  L.  77. 
The  character  of  those  controversies  may  be  seen 
by  referring  to  the  cases  of  Dubuque  db  P.  R.  R. 
Co.  V.  Litchfield,  64  U.  8.  28  How.  66  [16:  5001; 
WoleoU  V.  Des  Moines Na9.  dbR.R.  Co.  72  U.  S. 
6  Wall.  681  [18: 689] ;  WiUiams  v.  Baker,  84  U.  1529  ] 
8. 17  Wall.  144  [21:6611;  loioa  Homestead  Co. 
y.  Des  Moines  Valley  R.  R.  Co.  Id.  158  [21: 62^; 
Wolsey  V.  Chapman,  101  U.  S.  755  [27: 915]. 
At  first  it  was  supposed,  both  by  the  ofiQcersof 
the  United  States  and  of  the  State,  that  the 
grant  embraced  lands  above  the  Raccoon 
Fork  of  the  river;  and  the  State  of  Iowa  made 
conveyances  to  the  Des  Moines  Navigation  and 
Railit>ad  Company,  under  which  John  Stryker. 
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Richard  B.  dutpman,  Onoe  H.  Litchfield,  Ed- 
win O.  Litchfield,  J.  B.  Plamb,  and  WiUiam 
B.  Wdles  each  claimed  title  to  a  separate  tract 
in  that  locality  as  bona  fde  purchasers. 

On  the  15th  of  May,  1856,  Ck)ngressmadeair- 
other  grant  of  lands  to  the  State  to  aid  in  the 
construction  of  railroads.  1 1  Stat  at  L.  9,  chap. 
28.  This  grant  conflicted  with  the  river  grant 
VL  the  last  named  grant  extended  above  the  Rac- 
coon Fork.  The  title  of  the  State  under  the 
railroad  grant  to  some  of  the  lands  above  the 
Fork,  was  transferred  to  the  Dubuque  and  Pa- 
cific Railroad  Company:  and  that  company,  on 
the  25th  of  October,  1859,  began  a  suit  in  eject- 
ment against  Edwin  C.  Litchfield  to  recover 
possession  of  one  of  the  tracts.  In  that  suit  it 
was  decided  by  this  court  April  9, 1860,  that 
the  river  grant  did  not  extend  above  the  Fork. 
Dufmquelb  P.  B.  B,  Co,  v.  Litchjield,  tUn supra. 
Thereupon  Congress,  on  the  second  of  March, 
1861,  passed  a  Jomt  Resolution  relinquishing  the 
interest  of  the  United  States  in  the  lands  above 
tlic  Fork  to  the  State  for  the  benefit  of  bona  fide 
purc'liasers  under  the  river  grant 

Tlie  Dee  Moines  Navigation  and  Railroad 
Conii^ny,  holding  title  from  the  State  to  the 
lan«ls  alwve  the  Fork  under  the  river  grant, 
conveyed  one  of  the  tracts,  on  the  8th  of  Au- 
gust, 1859,  to  Samuel  G.  Woloott,  bv  deed,  with 
full  covenants  of  warranty.  Jn  1866  Wolcott 
brought  suit  against  the  Navigation  and  Rail- 
road Ck>mpany  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
York  to  recover  damages  for  a  breach  of  the 
covenants  in  that  deed,  alleging  that  the  title 
bad  failed.  In  that  case  it  was  aecided  by  this 
court.  May  18, 1867,  that  the  railroad  mnt  in 
1856  did  not  include  any  of  the  lands  above  the 
Raccoon  Fork  which  had  been  daimedunder  the 
river  grant  and  that  the  title  of  Wolcott  under 
his  deed  from  the  Navigation  and  RailroadCom- 
panv  had  not  failed.  Woleottr.IkiMoineiNac. 
d!R.B,Oo.Mbinipra,  While  that  case  was  pend- 
ing in  this  court  the  attorney  of  the  Dubuque 
and  Pacific  Railroad  Company  was  allowed  to 
file  a  brief  In  support  of  the  claim  of  Wolcott 
that  the  title  was  in  that  company  and  not  in 
the  Navigation  Company. 

The  title  which  the  Dubuque  and  Pacific 
Railroad  Company  claimed  from  the  State  un- 
der the  railroad  grant  passed  to  the  Dubuque 
and  Sioux  City  Railroad  Company  in  tbe  month 
of  August,  ISfH,  and  that  com^Miny  afterwards 
paid  ue  taxes  assessed  and  levied  on  the  lands 
m  dispute  for  the  years  1861,  1862,  and  1868. 
Those  for  the  year  1861  were  paid  October  81, 
1866;  those  for  1862,  December  9,  1863;  and 
those  for  1863,  January  20,  1864.  On  the  12th 
of  Novemt)er,  1863,  the  railroad  company  con- 
veyed to  the  Iowa  Homestead  Company,  an 
Iowa  corporation,  its  title  to  the  hands  in  dis- 
pute between  the  railroad  company  and  the 
claimants  under  the  river  grant  Tiie  Home- 
stead Company  afterwards.paid  the  taxes  on  the 
lands  for  the  years  1864, 1865, 1866, 1867,  1868, 
1869,  1870.  and  1871. 

On  the  12th  of  October,  1869,  the  Homestead 
Companv  began  a  suit  in  equity  in  the  District 
Court  of  Webster  Countv,  Iowa,  to  quiet  its 
title  to  the  lands,  making  the  Des  Moines 
Navigation  and  railroad  Company,  Samuel  6. 
Wolcott  William  B.  Welles,  Koswell  S.  Bur- 
rowa,  Edwin  a  Litchfield,  William  J.  McAl- 
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pine,  RIcfaaid  B.  Chapman,  Albert  H.  Tncy, 
Francis  W.  Tracy,  Harriet  Tracy,  Electus  B. 
Litchfield,  Edward  Wade,  John  Stryker,  the 
Des  Moines  Valley  Railroad  Company,  Thomas 
Colter,  Jacob  Crouse,  and  John  P.  McDermott, 
defendants.  In  the  bill  it  was  alleged  that  the 
Homestead  Companv  had  been  in  possession  of 
the  lands  since  1861,  and  *'that  they  have 
paid  taxes  thereon  to  the  State  of  Iowa  since, 
*  *  *  and  if  their  title  has  failed  they  are  en- 
titled to  have  their  taxes  refunded  since  1861 
by  the  holder  of  the  legal  title  who  has  not  paid 
them." 

As  to  the  defendants  Wolcott  Welles,  Bur- 
rows, Edwin  C.  Litchfield,  McAlpine,  Chap- 
man, Albert  H.  Tracy,  Francis  W.  Tracy. 
Harriet  Tracy,  Electus  B.  Litchfield,  Wade, 
and  Strvker,  it  was  alleged  that  they  held  title 
to  certain  parcels  of  the  lands  under  the  river 
grant    The  defendants  Colter,  Crouse,  and  Mc- 
Dermott  were  alleged  to  be  i>reemption  claim- 
ants.   The  Des  Moines  Navigation  and  Rail- 
road Company  was  the  corporation  to  which  the 
State  transferred  the  river  grant  and  from 
which  the  other  defendants,  who  hold  under 
that  grant  got  their  respective  titles.    The 
Des  Moines  valley  Railroad   Company  was 
made  a  defendant  because  of  its  claim  of  title 
to  lands  involved  in  the  suit  but  which  did  not 
pass  to  the  Des  Moines  Navigation  and  Rail- 
road Company  under  the  river  gruit    The 
praver  of  the  bill  as  to  the  several  claimants 
under  the  river  grant  was  that  the  Homestead 
Company  might  be  quieted  in  its  title,  and 
**  that  in  the  event  of  a  decree  that  the  plaint- 
HTs  present  title,  or  any  part  of  it  has  failed, 
the  Des  Moines  Navigation  and  Railroad  Com- 
pany and  its  assigns  may  be  decreed  to  repay 
to  the  plaintiff  alltaxes  which  he  has  paid  on 
said  lands,  and  interest  thereon." 

Afterwards,  on  the  18th  of  October.  1868, 
Edwin  0.  Litchfield,  Electus  B.  Litchfield,  and 
John  Stiyker,  three  of  the  defendants^  and 
citiEens  o)  New  York,  filed  their  petitioii  for 
the  removal  of  the  suit  to  the  Circmt  Court  of 
the  United  States  for  the  District  of  Iowa,  un- 
der the  Act  of  March  2,  1867,  14  Stat  at  L. 
558,  chap.  196,  on  the  ground  of  "  prejudice  oi 
\ociX  innuence."  This  petition  was  accepted 
by  the  state  court  and  an  order  entered  **  Thai 
this  cause  be  transferred  to  the  said  drcuil 
court  *  *  *  as  to  said  defendants  in  re.**  XJn^ 
der  this  order  the  petitioning  parties  entered  i 
copy  of  the  record  in  the  circuit  court  on  tb« 
17th  of  Blarch,  1869;  and  during  the  suminei 
or  fall  of  that  year  the  defenoants,  the  De 
Moines  Navigation  and  Railroad  Company,  thi 
Tnicvs,  the  Litchfields,  Wolcott  Chapman 
McAlpine,  Welles,  Wade,  and  Stnrker,  all  ac 
swered.  setting  up  iheir  titles  under  the  rive 
grant  to  the  specific  tracts  of  land  held  hy  thei 
respect! velv,  and,  as  to  the  taxes  paid  hy  tb 
Homestead  Company  averring  that  they  vrci 
paid  "voluntarily,  with  a  knowledge  of  all  tt 
facts,  and  that  the  complainant  is  not  entitle 
to  have  the  same  or  any  part  thereof  refunded. 

On  the  18th  of  May,  1870.  the  following  ei 
trv  was  made  by  the  circuit  court  in  the  caus 
*  'The  Iowa  Homestead  Company,  Complainan 

"The  Des  Moines Navigaaon<& Railroad  Cot 
wmy,  Samuel  G.  Wolcott  Wm.  B.  'Wdlc 
Boswell  a  Burrows,  Edwin  C.  Litchfiel 
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Wm.  J.  McAlpine,  Bicbard  B.  Chapman, 
Albert  H.  Tracy.  Francis  W.  Tracy,  Harriet 
Tra<7,  Electus  B.  Litchfield,  Edward  Wade. 
John  Stryker  ei  dl,.  Defendants. 

•*  This  action  was  commenced  in  the  District 
Ooort  of  Webster  Oounty,  Iowa,  at  tiie  Octo- 
ber Term,  of  said  district  court.  The  defend- 
ants, Edwin  C.  Litchfield,  Electus  B.  Litch- 
field, and  John  Stiyker,  filed  tbeir  affidavit, 
bond,  and  petition  asking  the  removal  of  this 
action  frcm  said  district  court  to  this  court, 
under  the  provisions  of  the  Act  of  Congress  ap- 
proved March  2,  1867,  entitled  '  An  Act  to 
Amend  an  Act  for  the  Removal  of  Causes  in 
Certain  Cases  from  tbe  State  Court,'  approved 
July  27, 1866. 

"And  it  appearing?  to  said  district  court  that 
said  Edwin  C.  Litchfield.  Electus  B.  Litchfield, 
and  John  Stryker  were  nonresidents  of  the 
State  of  Iowa  and  residents  of  the  State  of  New 
York,  and  that  their  application  for  the  re- 
moval of  this  cause  to  this  court  in  all  respects 
conformed  to  the  requirements  of  said  Act  of 
Congress,  the  said  district  court,  at  the  Octo- 
ber Term  thereof,  in  the  year  1868,  made  the 
usual  order  transferring  and  removing'  this 
cause  to  this  court  as  to  the  defendants  £dwin 
C.  Litchfield,  Electus  B.  Litchfield,  and  John 
Stryker;  and  this  cause  as  to  said  defendants 
was  removed  to  this  court  for  trial. 

"And  it  appearing  that  the  defendants,  Sam- 
uel G.  Wolcott,  Wm.  B.  Welles,  Roswell  B. 
Burrows.  Wm.  J.  McAJpine.  Richard  B.  Chap- 
man, Albert  H.  Tracy,  Francis  W.  Tracy,  Har- 
riet Tracy,  and  Edward  Wade,  are,  each  and 
every  of  them,  nonresidents  of  the*State  of 
Iowa  and  District  of  Iowa,  and  under  the  stat- 
ute above  referred  to  are  also  entitled  to  a  re- 
moval of  this  cause  from  the  state  court,  and 
tbat  said  defendants,  with  the  express  consent 
and  approval  of  tbe  plaintiff,  have  appeared 
and  answered  tbe  bill  herein,  and  askea  to  be 
made  parti<:s  defendant,  and  that  their  rights 
may  be  heard  and  determined  ir  this  court  and 
OD  the  trial  of  this  action. 

"And  it  further  appcarinff  to  this  court  that 
the  defendants  so  askiDg  to  be  made  parties  de- 
fendant hold  under  the  same  title  as  the  defend- 
ante  Edwin  C.  Litchfield,  Electus  B.  Litchfield 
'and  John  Stryker,and  that  their  defense  is  in  all 
respects  identical,  with  the  said  plaintiff  con- 
senting, it  is  ordered  that  said  Samuel  G.  Wol- 
cott, Wm.  B.  Welles,  Roswell  S.  Burrows, 
Wm.  J.  McAlpine,  Richard  B.  Chapman,  Al- 
bert H.  Tracy,  Prands  W.  Tracy,  Harriet 
Tracy,  and  Edward  Wade,  and  each  and  every 
of  them,  be  made  parties  defendant  herein;  that 
the  answer  filed  by  said  persons  be  taken  and 
deemed  their  answer  to  the  complsinant's  bill; 
and  that  bv  tbeir  appearance  ana  answer  here- 
in the  said  persons  be  deemed  and  treated  as 
defendants  herein  and  tbeir  rights  in  the  prem- 
ises adjudicated  in  and  by  this  court  in  this  ac- 
Uon." 

Afterwards  the  case  came  to  this  court  in  due 
course  on  appeal,  where,  on  the  28tb  of  April, 
1873,  it  was  decided  that  the  ilefendants  hold- 
ing under  the  river  grant  had  the  better  title, 
and  tbat  the  Homestead  company  could  not  re- 
cover for  the  taxes  because  thev  were  paid  vol- 
untorilv,  without  any  reouest  from  the  owners 
of  the  land  and  with  a  full  knowledge  of  all 
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the  facts.  A  decree  was  thereupon  entered  af- 
firminff  a  decree  of  the  circuit  court  dismissing 
the  biU.  Imoa  Homestead  Oo,  v.  Dei  Haines 
Valley  B,  B.  Ch.  84  U.  S.  17  Wall.  158  [21:622]. 
The  Dubuque  and  Sioux  City  Railroad  Com- 
panv  assigned  to  Edward  K.  Qoodnow,  then 
m  life,  allits  claims  against  the  owners  of  the 
lands  in  dispute  for  taxes  paid;  and  he,  on  the 
26th  of  Jiily,  188(),  brought  suits  in  the  Circuit 
Court  of  Webster  County,  one  against  John 
Stryker,  one  against  the  executor  of  Edwin  0. 
Litchfield,  one  against  Richard  B.  Chapman, 
one  against  Grace  H.  Litchfield,  and,  on  the 
80th  of  June,  1881,  another  against  the  execu- 
tor and  grantees  of  William  B.  Welles,  to  re- 
cover from  them  respectively  the  amounte  due 
for  the  taxes  of  1861,  1862  and  1868,  paid  by 
the  railroad  company  on  their  several  tracts  of 
land. 

As  defenses  to  the  actions  each  of  tha  de- 
fendants setup  in  bis  answer: 

1.  That,  as  to  the  taxes  of  1861  and  1862,  the 

lands  belonged  at  the  time  of  the  levies  respect-  [5347 
ively  to  the  United  States;  "that  the  title  there- 
to was  in  tbe  United  States,  and  that  said  lands 
were  not  subject  to  taxation  by  Webster  Coun- 
ty for  any  purpose  for  said  vears,  and  that  if 
any  taxes  were  assessed  and  levied  thereon  for 
the  years  aforesaid  the  same  were  not  a  valid  or 
binding  lien  upon  said  lands." 

2.  Thai  Qoodnow  and  his  assignor  were  es- 
topped by  the  decree  in  the  suit  of  the  Home- 
stead Company  agdnst  the  Des  Moines  Naviga- 
tion andUailrocM  Oompany  and  others  from  a 
recovery  in  this  action,  that  suit  having  been 
brought,  amone  other  things,  for  the  same 
taxes,  and  havms^  been  prosecuted  under  the 
advice  and  direcuon  of  the.  Dubuque  and  Si- 
oux City  Railroad  Company,  before  its  assign- 
ment to  Gtoodnow. 

In  the  suits  against  Chapman,  Welles,  the  ex- 
ecutor of  Edwin  C.  Litchfield,  and  Grace  H. 
Litchfield,  an  additional  defense  was  made,  to 
wit:  that  the  decision  of  this  court,  at  Decem- 
ber Term,  1866,  in  the  case  of  Woleott  v.  Des 
Moines  Nav,  <ft  A  iJ.  Cfe.  72  U.  S.  5  WaU.  681 
[18:689],  was  a  final  determination  of  the  dis- 
puted questions  as  to  Uie  title  and  ownership 
of  Uie  lands  above  the  Raccoon  Fork  in  con- 
troversy between  the  Dubuque  and  Sioux  Citv 
Railroad  Company  and  the  Des  Moines  Navi- 
gation and  Rauroad  Company  and  its  gmntees 
under  their  respective  claims,  and  that,  as  these 
suits  were  not  brought  within  either  five  or  six 
years  after  that  de(£ion,  they  were  barred  by 
the  Statute  of  Limitations. 

The  Supreme  Court  of  Iowa,  on  appeal  from 
the  decree  of  the  Webster  Circuit  Court  in  each 
of  the  cases,  overruled  these  defenses,  denied 
to  the  defendants  the  rights,  privileges,  and 
immunities  by  them  respectively  set  up  and 
claimed  under  the  laws  and  authcrity  of  the 
United  States,  and  gave  judgment  against  them 
for  the  taxes  sued  for.  To  reverse  those  judg- 
ments these  writs  of  error  were  brought.  The 
cases  are  reported  as  Qoodnow  v.  Stryker,  62 
Iowa,  221;  Ooodnmo  v.  CAopman,  64  Iowa.  602; 
Qoodnow  V.  Litctifield,  67  Iowa,  692;  Qoodnow 
V.  Wells,  67  Iowa,  664.  nroKi 

The  federal  questions  relied  on  in  argument      [535] 
are: 

1.  That  as  the  title  to  the  lands  remained  in 
the  United  States  untU  March  2, 1861,  and  as 
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hj  the  Act  of  March  8, 1845,  cliap.  48,  1 7,  6 
biAt.  at  L.  748,  admittiD>i:  Iowa  into  the  Union 
ns  n  State,  it  was  proYided  that  the  State  should 
not  levy  any  tax  on  public  lands  within  its  lim- 
its ''whilst  the  same  remained  the  property  of 
the  United  States/'  the  taxes  for  the  year  1861 
were  illegal  and  yoid,  because  levied  in  viola- 
tion of  that  Act  of  Congress. 

2.  That  the  decree  in  the  case  of /wa  J74»fiM- 
Head  Oo.  v^De$  Maina  VaUeyB,  R  Co,  wasin 
its  legal  effect  a  bar  to  the  recovery  in  this  ac- 
tion, and  as  the  Supreme  Court  of  the  State 
decided  otherwise  it  failed  to  rive  full  faith  and 
credit  to  the  Judicial  proceedings  of  this  court 
actingunder  the  authority  of  the  United  States. 

8.  That  the  ludraent  of  this  court  in  the 
case  of  WoUottv.  Da  Mbinet  Nav.  dB.  RCo. 
was  a  final  determination  on  the  18th  of  May, 
1867,  against  the  right  of  the  Dubuoue  and 
Sioux  CiQr  Railroad  Company  to  daim  tne  lands 
on  which  the  taxes  were  levied  in  these  cases, 
and  that  the  legal  effect  of  that  judgment  was 
to  bar  the  right  of  the  railroad  company,  and 
Goodnow  as  its  assignee,  to  recover  m  this  ac- 
tion, because  the  action  was  not  commenced 
within  the  time  prescribed  by  the  Statute  of 
Limitations  after  the  rendition  of  that  Judg- 
ment. 

These  will  be  considered  in  their  order. 

1.  As  to  the  taxes  of  1861.  It  is  not  contended 
that  these  taxes  were  actually  levied  upon  the 
lands  until  after  the  title  haa  passed  out  of  the 
United  States;  but  the  claim  is  that,  by  the 
laws  of  Iowa  in  force  at  the  time,  "govern- 
ment lands  entered  or  located,  or  lanas  pur- 
chased from  the  State,  shall  not  be  taxed  for  the 
year  in  which  the  enUy,  location,  or  purchase 
was  made,"  and  tl^at,  as  these  taxes  were  lev- 
ied within  the  year  after  the  title  passed  out  of 
the  United  States,  they  were  illegal. 

Whether  the  lands  were  taxable  within  a  year 
after  the  title  passed  out  of  the  United  States 
is  not  a  federal  question.  There  was  nothing 
in  the  Act  of  Congress  admitting  Iowa  into  the 
.Union,  or  in  any  other  Act  of  Congress  to 
which  our  attention  has  been  directea,  which 
in  any  manner  interfered  with  the  power  of  the 
State  to  tar  lands  as  soon  as  they  ceased  to  be 
the  property  of  the  United  States.  The  only 
prohibition  was  against  taxation  whilst  the 
United  States  were  the  owners. 

The  Supreme  Court  of  Iowa  has  decided  that 
the  statute  of  the  State  referred  to  does  not  ap- 
ply to  these  cases,  because  these  lands  were 
ndther  "entered"  nor  "located"  within  the 
meaning  of  those  terms  as  applied  to  the  ac- 
quisition of  lands  from  the  government.  Con- 
sequently there  was  nothing  in  Uie  laws  of  Iowa 
to  prevent  the  levy  of  the  taxes  for  1861  as  soon 
as  the  Resolution  of  March  2,  1861,  went  into 
effect  Qoodfuno  y.  WeUs,  67  Iowa,  654.  This, 
it  was  said,  is  In  accordance  with  previous 
cases  bearing  on  the  same  question,  among 
which  Stfyker  v.  P^lk  County,  22  Iowa,  181, 
and  LitehfMy,  Hamilton  County,  40 Iowa,  66, 
were  referred  to.  With  the  correctness  of  this 
decision  we  have  nothing  to  do.  It  relates  only 
to  the  construction  of  a  state  statute  which  is 
in  no  way  in  conflict  with  the  Constitution  or 
any  law  of  the  United  States.  The  Judgment 
of  the  state  court  on  that  question  is  flntu,  and 
not  reviewmble  here. 

We  aze  vafeivad,  however,  to  LitehfiM  t. 
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BamUton  County,  101  U.  S.  781  [25: 923]  as  on 
authority  to  the  contrary  of  this.    That  was  a 
suit  in  eouitv  brought  by  Edwin  C.  Litchfield 
against  the  County  of  Hamilton,  in  a  court  of 
the  State,  to  restrain  the  collection  of  taxes  for 
the  years  1859, 1860, 1861, 1862. 186S.  1864  and 
1865  on  lands  owned  bv  him  in  that  county, 
and  held  under  a  title  similar  to  that  iii  th^ 
cases.    The  Supreme  Court  of  the  State  decided 
{LitchlUld  y.  Hamilton  County,  40  Iowa,  66) 
that  the  taxes  for  all  the  years  were  collectible, 
and  to  reverse  a  decree,  to  that  effect  the  case 
was  brought  here  upon  a  writ  of  error.    It  was 
submitted  on  printed  arguments  when  i^  was 
reached  in  the  regular  ciu]  of  the  docket.    A 
few  days  before  tuis  submission  was  made  an 
appeal  in  the  suit  of  lAteJifidd  v.  WtbHer  Coun- 
ty, 101  U.  S.  778,  t25: 9251  brought  in  the  Cir- 
cuit Court  of  the  United  States  tor  the  District 
of  Iowa,  to  enjoin  the  collection  of  taxes  levied 
by  the  County  of  Webster,  for  the  same  years, 
on  lands  similarly  situated  in  that  county,  was 
submitted  under  Rule  20,  and  the  two  casca 
were  before  us  for  consideration  at  the  same 
time.    We  decided  unanimously  that  the  lands 
were  not  taxable  for  the  years  1859, 1860,  and 
1861,  and  the  principal  opinion  was  prepared 
in  the  case  of  Webster  County,  whidi,  being 
here  on  appeal  from  the  circuit  couit,  was 
open  for  consideration  upon  its  merits,  without 
any  reference  to  the  limitation  of  our  author* 
ity  for  the  review  of  the  Judgments  of  the 
courts  of  the  States.    There  was  no  doubt  of 
our  Jurisdiction  in  that  case  to  decide  as  to  the 
taxes  of  1861:  and  in  doing  so  we  held  that,  aa 
under  the  btatute  of  Iowa  government  landa 
could  not  be  taxed  during  the  year  they  were 
entered  or  located,  these  finds  were  exempt  for 
that  3rear.    The  case  of  Hamilton  County  in- 
volved precisely  the  same  questions  in  Uie  stale 
courts  as  did  that  of  Webster  County  in  the  cir- 
cuit court    The  two  cases  were  argued  here 
sut)6tantially  in  the  same  way,  and  in  that  of 
-Hamilton  County  our  attention  was  not  special- 
ly directed  to  any  difference  in  the  federal 
question  presented  by  the  tax  for  lb*6l  from 
that  involved  in  the  taxes  for  1859  and  1880. 
The  ground  of  decision  in  the  court  below  was 
the  same  for  all  the  years;  and,  without  noticing 
the  distinction  which  is  now  made  as  to  our 
right  to  decide  in  that  case  upon  the  validity' 
of  the  tax  of  1861,  we  allowed  the  Judgment  to 
follow  that  in  the  case  of  Webster  County,  ibe 
two  cases  being  exactly  the  same  on  their  mer- 
its.   It  now  appears  we  were  in  error  in  taki  n  g 
jurisdiction  and  reversing  the  Judgment  in  tbe 
Hamilton  County  Ca$e  for  the  tax  of   1861. 
The  Supreme  Court  of  the  State  has  also  de- 
cided in  the  case  of  Oooffnow  v.  WeUi,  ubi  mipra, 
that  we  erred  in  the  decision  of  the  cjuestioo  in- 
volved in  the  tax  of  1861  on  its  merits,  becau^H 
we  held  that  lands  acquired  from  the  Unitec 
States  by  the  title  which  was  then  and  now  uri 
der  consideration  came  within  the  statutory  ex 
emption  from  taxation  in  the  State  for  one  yea. 
after  the  United  States  ceased  to  be  the  owner 
having  been  misled,  as  is  supposed,  by  an  in 
correct  statement  of  the  law  in  McGregor  d:  M 
E.  Co,  V.  Brown,  89  Iowa,  655,  to  the  eXTcc 
that  "Government  lands  are  not  taxable  until 
year  after  they  are  patented."    We  may  rt 
mark  also,  that,  in  our  opinion,  the  conclusio 
then  reached  by  us  received  further  suppoi 
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froui  the  cases  of  the  lotoa  FalU  d  8,  C.  R,  R, 
Vo.  ▼.  Olttnku  County,  87  Iowa,  488;  Goodrich 
V.  Beaman,  Id,  563;  Jotoa  FalU  db  S.  C.  B,  B. 
Co.  y.  Woodbury  County,  88  Iowa,  498.  But 
wbetiier  we  were  right  then  on  this  question 
or  not,  it  is  unnecessaiy  now  to  consider,  as 
upon  Uie  present  reconl  we  are  clearly  of  opin- 
ion that  the  decision  of  the  court  helow.  to  the 
effect  that  the  lauds  were  taxable  for  the  year 
1861,  is  not  reviewable  here.  That  question  is 
one  on  which  the  decision  of  the  highest  court 
of  the  State  is  conclusive. 

2.  As  to  tbeestoj^pelbv  the  decree  in  the  case 
of  the  Jowa  Homestead  u».  t.  Dm  Moine$  Vol- 
ley  B,  Co.  eupra: 

That  suit  did  not  embrace  the  taxes  for  the 
years  1861, 1862  and  1868  paid  by  the  Dubuque 
and  Sioux  City  Railroad  Company.  The 
Homestead  Comoany  did  not  acquire  title  to 
the  lands  until  November  12.  1868,  and  it  only 
paid  the  taxes  for  1864  and  thereafter.  The 
conveyance  by  the  Railroad  Company  to  the 
Homestead  Company  did  not  profess  to  trans- 
fer the  claim  of  the  Railroad  Company  against 
the  holders  of  the  river-grant  title  for  taxes 
paid  or  to  be  paid.  The  suit  of  the  Homestead 
Company  was  for  the  land,  or  the  taxes  it  had 
paid.  There  was  no  reference  in  the  pleadings 
to  taxes  paid  by  the  Railroad  Company,  ana  no 
claim  was  mtLoe  for  anything  except  ihe  pay- 
ments by  the  Homestead  Company  itself.  The 
Homestead  Company  did  not  profess  to  sue  as 
trustee  for  the  Railroad  Company.  It  is  true 
that  the  Raflroad  Company,  as  warrantor  of 
the  title  of  the  Homest^  Company,  aided  in 
tiie  prosecution  of  that  suit,  and  that  the  de- 
cree may  be  conclusive  evidence  of  a  failure  of 
title  in  a  suit  brought  by  the  Homestead  Com- 
pany against  the  Railroad  Company  to  recover 
damages  for  a  breach  of  the  covenants  of  war- 
ranty in  the  deed  for  the  lands;  but  as  Uie  tax- 
es paid  by  the  Railroad  Company  were  in  no 
way  involved  in  the  suit,  neither  the  Railroad 
Com]»any  nor  the  defendants  in  that  suit  were 
concluded  as  to  them  by  anything  contained  in 
the  decree.  The  decision  may  be  referred  to 
as  a  judicial  precedeot  for  holding  that  taxes 
paid  under  tne  circumstances  in  which  these 
were  paid  could  not  be  recovered  by  the  party 

Eaying  them  from  the  true  owners  of  the  land; 
ut  it  is  in  no  sense  a  judgment  in  a  suit  be- 
tween the  same  parties  upon  the  same  cause  of 
action  as  is  here  involvea.  and  therefore  a  bar 
to  the  recovery  in  these  cases.  In  our  opinion 
the  court  below  did  not  faU  in  its  decision  to 
give  full  faith  and  credit  to  that  decree. 

8.  As  to  the  effect  of  the  Judgmeiil  in  Wol- 
eott  V.  Dei  Moina  Nao.  db  B.  B.  Co.  upon  the 
operation  of  the  Statute  of  Limitations  in  tliese 
cases: 

That  was  a  suit  between  a  purchaser  of  a 
single  half  section  of  the  river  lands  above  the 
Raccoon  Foik  against  his  vendor,  the  Des 
Moines  Navigation  and  Railroad  Company,  to 
recover  damages  for  a  breiich  of  the  covenants 
of  warranty  in  the  deed  of  conveyance  to  him. 
There  was  no  party  to  the  suit  except  Wolcott 
and  the  Navigation  Company.  Wolcott 
claimed  nothing  under  Uie  railroad  grant  or 
under  the  railroad  company.  It  is  true  that 
the  ground  of  his  acdon  was  the  superior  title 
of  the  railroad  company  as  against  that  of  the 
Navigation  Company  at  the  time  of  thr  con- 1 
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veyance  of  the  latter  company  to  himself;  but  ) 
he  was  neither  suinff  for  the  railroad  company 
nor  representing  it  m  the  action,  so  for  as  any-  ' 
thing  appears  in  these  records  or  hi  that  ISiM  ' 
suit  was  nbthinff  more  or  less  than  to  recover 
damages  from  me  Navigation  Company  for  a 
breach  of  covenants  of  warranty  with  mmself ,  * 
in  which  neither  the  railroad  company  nor  any- 
one claiming  under  it  had  any  interest.  The 
judgment  in  the  action  was  conclusive  as  be- 
tween him  and  the  Navisation  Company  upon 
the  cause  of  action  invonred,  but  as  to  no  one 
else.  It  settled  no  title  between  the  NavigaUon 
Company  or  its  mntees  and  the  RailroadCom- 
pany  or  those  cudminff  under  that  company. 
That  decision  is  indeea  referred  to  in  the  case 
of  Iowa  Homestead  Oo.y.  DesMoines  Valley  B. 
Co.  ubi  supra,  as  "  settling  "  "  the  question  of 
title  to  the  Des  Moines  River  hmds,"  but  that 
was  only  in  the  way  of  judicial  authority  as  a 
precedent,  and  not  as  an  estoppeL  The  legal 
operation  and  effect  of  the  judgment  as  an  es- 
toppel was  confined  to  the  title  of  the  parties 
in  that  suit  to  the  particular  half  section  of 
land  then  in  controversy.  As  to  any  other 
tract  of  the  river  lands  and  as  to  any  otner  par- 
ties, it  stood,  in  the  hmguage  of  Mr.  Justice 
mAer  hi  WiUiams  v.  BcSeer,  84  U.  S.  17  WalL 
144  [21: 661]  only  as  ''  an  authoritative  exposi- 
tion^' of  the  views  of  the  court  on  a  question 
which  "  wasarffued  fully  1^  puHes  deeply  in- 
terested on  both  sides"  and  which  "received 
attentive  consideration,"  and  was,  therefore, 
"entitled  to  the  same  weight  as  other  well 
considered  cases."  The  ju(&ment  can  be  re- 
ferred to  by  the  parties  to  th&  stiit  as  a  prece- 
dent, but  not  as  an  estoppeL 

ffe  have  not  overloo&ed  the  fact  that  a  brief 
was  filed  at  the  hearing  in  this  court  on  behalf 
of  the  Railroad  Company  to  support  the  claim 
of  Wolcott  that  the  title  of  that  company  was 
the  best.  Such  a  proceeding  did  not  make  the 
Railroad  Company  a  party  to  the  suit,  or  bind 
it  by  the  decree.  Being  interested  in  the  quea- 
tion  to  be  decided,  the  company  was  anxious 
to  secure  a  judgment  that  could  not  be  used  as 
a  precedent  a^unst  its  own  claims  in  any  liti- 
gation that  might  thereafter  arise  in  repect  to 
Its  own  property.  It  is  not  an  uncommon 
thing  in  this  court  to  allow  briefs  to  be  pre- 
sented by  or  on  behalf  of  persons  who  are  not 
parties  to  the  suit,  but  who  are  interested  in  the 
questions  to  be  decided;  and  it  has  never  been 
supposed  that  the  judgment  in  such  case  would 
estop  the  intervener  in  a  suit  of  his  own  which 
presented  the  same  questions.  It  could  be  used 
as  a  precedent,  but  not  as  an  estoppel  in  the 
second  suit. 

We  find  no  error  in  the  decisions  of  the  Su- 
preme Court  of  Iowa  upon  any  of  the  federal 
questions  involved  in  these  cases,  and  each  qf 
thejudgm^tUs  is  consequently  affirmed. 


EDWAJU)    H.    LITCHFIELD,    Admr.    of 
Obacb  H.  LncHFiBLD,  Flff,  in  Srr., 

a. 

GEORGE  CRANE.  Admr.  of  Edwabd  E. 

GOODHOW. 

(See  &  O.  ^lAUhMUL  v.  Qoodfum,**  Beporter*s  ea 

5«,  688.) 
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1.  ApriorftdjadioatloiiJiiiotblndliiffomiiorooii- 
olnslveaa  totbeilffhtiof,  one  who  wasnotapartyto 
tbesolt  in  whloh  toe»dja<Uoatlon  waa  had^thouflrh 
he  Interested  bimeelf  in  seourlnff  the  adJu<Uoatlon 
and  paidiMurt  of  tbeexpenaee  ofthe  suit:  those  only 
who  are  represented  hj  the  iMuties,  and  olalm  un- 
der theuL.  or  in  pilTlty  with  them,  are  bound  by  a 
judgment. 

8.  JBstoppels  to  be  good  must  be  mutnaL 

TNo.  44.J 
Argusd  Non.  1, 1887,  Jieeided  Dec.  5, 1887. 

rr  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa.    AMrmed. 

Reported  below,  68  Iowa,  275. 

The  facts  and  case  are  stated  in  the  opinion. 

Mesirs.  C.  H*  Oatch  and  William  Chnnar, 
forplaintiff  in  error: 

Tlie  record  presents  two  federal  questions: 

First  Whetneror  not  the  plainuff  in  error 
was  entitled  to  immunity  from  the  demand  of 
the  defendant  in  error,  under  the  decision  and 
judgment  of  this  court  in  the  case  of  latoa 
M<me$tead  Co.  T,DesMoine$  Valley  R  B.  Co.  84 
U.  S.  17  Wall.  168  (21:e22). 

Second.  The  plaintiff  in  error  claimed  im- 
munity from  the  demand  of  the  defendant  in 
error,  oecause,  by  force  and  virtue  of  the  de- 
cision of  this  court  in  the  case  of  WoUoU  v.  De» 
Moinet  Nav.  A  B.B.  Co.  72  U.  8. 6  Wall.  681  (18: 
689),  mdBurrY.  DesIfaineiNan.d  E.B.Oo.e8 
V.  S.  1  WaU.  99  (17:561),  the  cause  of  action 
accrued,  if  ever,  at  the  date  of  said  decision, 
and  was,  therefore,  at  the  commencement  of 
this  suit,  bwed  by  the  Statute  of  Limitations 
of  the  State  of  New  York. 

If  Qrace  H.  Litchfield  was  a  party  to  the 
EometUad  Company  Case  in  such  sense  that  she 
might  claim  the  benefit  of  the  adjudication, 
ihm  it  will  not  be  denied  that  the  claim  of  im- 
muni^  thereunder  involves  a  federal  question 
of  which  this  court  has  jurisdiction. 

In  EoUnns  v.  Chicago,  71  U.  S.  4  WaU.  657 
(18:  427),  this  court,  on  page  674  [480]  stated 
the  rule  generall  v  as  to  when  persons  other  tiian 
parties  of  record  are  bound  by  the  adjudica- 
tion. 

In  Conger  r.  ChUcote,  42  Iowa,  18,  it  was 
held  that  one  who  is  benefited  by  the  prosecu- 
tion of  an  action  of  which  he  has  notice  is  to  be 
rc^garded  as  a  party  in  interest,  although  his 
name  does  not  appear  therein,  and  he  is  oound 
by  the  judgment  rendered. 

StoddardY.  TJiompton,  81  Iowa,  80. 

One  who,  though  not  a  party,  defends  or 
prosecutes  an  acuon  b^  employing  counsel, 
paying  costs,  and  by  domg  those  things  which 
are  uAally  done  by  a  "ptatj,  is  bound  by  the 
judgment  rendered  therein. 

TarUton  v.  Johnson,  25  Ala.  800;  S.  C.  60  Am. 
Am.  Dec.  515;Freem.Judg.  §§  174, 175;  Bam^ 
T.  JDeicey,  18  Johns.  2Sii. 

If  Mrs.  Litchfield  was  a  "real  defendant," 
though  not  "a  party  to  the  record,"the  depend- 
ence of  the  defense  of  prior  adjudication  upon 
the  question  whether  she  was  Y>r  not  makes 
that  question  as  above  claimed  a  federal  ques- 
tion. 

Maekay  v.  Dillon,  45  U.  S.  4  How.  421  (11: 
1088);  Kenncc^  v.  Bunt,  48  U.  S.  7  How.  586 
(12:829). 

Does  the  question,  whether  or  not  the  decis- 
ion of  this  court  in  the  case  of  WolcoU  v.  Dee 
Moines  Nan.  B.  B.  72  U.  S.  5  WaU.  681  a8:689) 
was  a  final  detennination  of  the  question  of 
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title,  and  the  decision  of  the  Supreme  Court  of 
Iowa,  holding  it  not  to  have  been^and  thereby 
defeating  the  defense  of  the  New  York  Statute 
of  Limitations,  present  a  federal  question?— and 
if  so,  was  the  dedsion  of  the  Supreme  Oourt 
of  Iowa,  holding  the  decision  in  question  not  to 
have  been  such  final  determination,  erroneous? 

Murdoch  v.  Memphis,  87  U.  S.  20  WaU.  682 
(22: 448);  WolcoU  v.  Des  Moines  Nat.  d  B  B. 
Co.  and  Burr  v.  DesMcines  Nav.  d  B.  B.  Go, 
supra. 

Plaintiff  in  error  maintained  that  the  decis- 
ion in  these  cases  was  a  final  determination  of 
the  question,  while  the  court  held  that  the 
question  was  not  finaUy  decided  unUl  the  cases 
of  Williams  v.  Baker,  84  U.  S.  17  WalL  144 
^1: 561),  and  Iowa  Homestead  Co.y.  Des  Moines 
valley  B.  B.  Co.,  supra. 

The  Homestead  Oompany  must  be  treated  as 
havinff  been  a  psrty  to  the  Wolcott  and  Burr 
Cases  lot  the  purposes  of  this  question. 

Williams  v.  Baker,  supra. 

The  Wolcott'Burr  decision  has  repeatedly 
been  reaflQrmed. 

lotoa  Homestead  Co,  v.  Des  Moines  Vattey  R. 
fi.  Cb.  84  U.  S.  17  WaU.  162  (21:622);  Litc^eld 
V.  WOst&r  County,  101  U.  S.  777  (25.-927). 

Upon  this  point  the  case  is  within  the  prin- 
ciple of  the  following  decisions  of  this  court: 

Dupasseur  v.  Boehereau,  88  U.  S.  21  WalL 
180  (22:588;)  Embryy.  FMmer,lQ7  U.S.  20 
@7:852);  Crescent  City  L.  8.  Co.  v.  Butchers 
Union  8.  H.  dL.  8,  L,  Co.  120  U.  8.  148, 
(80:615):  Factors  d  T.  Ins.  Co.  v.  Murphy,  111 
U.  S.  788  (28:5»a 

Mr.  Qwnpge  CraAe»  for  defendant  in   er- 
ror: 

Where  a  state  court  refuses  to  give  effect  to 
the  judgment  of  a  court  of  the  United  States 
rendered  upon  the  point  in  dispute  and  ^witb 
jurisdiction  of  the  case  and  the  parties,  a  ques- 
tion is  undoubtedly  laised  which  under  the  Ad 
of  1867may  be  brought  to  this  court  for  decision. 

Dupasseur  v.  Bochereau,eS  U.  S.  21  Wall.  184 
22:590);  EmbryY.  Palmer,  107  U.  S.  8(27:846). 

Under  the  rule  recognized  since  the  Act  of 
Congress  of  Jul^  5,  1867,  this  court  is  au- 
thorized to  examine  the  opinions  of  the  state 
courts  to  ascertain  what  has  been  decided. 

Murdoch  v.  Mempftu,  87  U.  S.  20  Wall.  68S 
(7Si:A4S)\  McManus  v.  aSullitan,  91  U.  S.  57^ 
(28:890). 

The  simple  payment  of  a  portion  of  the  ex 
penses  of  oefendmg  a  lawsuit  wiU  not  entitle 
the  person  so  paying  to  the  protection  or  l>ene 
fit  of  the  judgment  therein  rendered,  tliou^l 
the  person  pa^ng  mav  be  interested  in  <)uec 
tions  similar  to  those  involved  in  that  suit. 

New  York  L.  Ins.  Co.  y  Hendren,  92  TJ.  g 
287  (28:710);  Boekhold  v.  Bockhold,  92  TJ.  g 
180  (28:507). 

Messrs.  C.  H.  Gatch  and  William  Ot>wtruK 
for  plaintiff  in  error,  in  reply: 

In  answer  to  our  opening  argument  tliat  di 
fendant  in  error  is  estopped  bv  theadjudlcatic 
in  the  case  of  louia  Homestead  Co.  v.  x^eaitfbc  n^ 
VaUey  B  B  Cb.  84  U.  S.  17  WaU.  163  (2 
6^,  it  is  objected  that  that  adjudicaUoxi  wj 
void  for  want  of  jurisdiction  because  all  o{  tl 
defendants  in  the  former  suit  were  not  eitizei 
of  a  different  State  from  that  of  wUoli  t] 
plaintiff  was  a  citizen. 

It  is  too  late  to  question  the  jurisdictioii 
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the  circuit  cocnt  after  the  cause  has  heen  sent 
back  by  maDdate. 

SHUemy.May,  10  U.  B.eCranch.  267(8:220); 
Ite(^rmick  T.BuUiMnt,  28  U.  S.  10  Wheat  192 
(0:800). 

If  the  Jurisdiction  of  a  circuit  court  be  not 
shown  in  the  proceedinirs  in  the  case,  its  judg- 
ment is  erroneous  and  liable  to  be  reversed,  but 
is  not  an  absolute  nulli^. 

Kennedy  v.  Otorgia  8M$  Bank,  49  U.  8.  8 
How.586(12:1209C 

In  Wathingtan  Bridge  Co,  ▼.  Stewxrt,  44  U. 
8. 8  How.  418  (11:658)  it  was  held:  After  a 
case  has  been  decided  upon  its  merits  and  re- 
manded to  the  court  below,  if  it  is  again 
brought  up  on  a  second  appeal  it  is  then  too 
late  to  allege  that  the  court  had  not  jurisdiction 
to  try  the  first  appeal. 

In  DeSabry  v.  NichoUan,  70  U.  8.  8  Wall. 
4SO  aB-J268),  it  was  held:  A  motion  to  dismiss 
a  case  for  want  of  proper  citizenship  in  the 
parties  cannot  be  made  at  the  trial  and  after 
pleading  a  general  issue  and  special  defenses. 

As  to  when  and  how  far  this  court  will  con- 
sider and  determine  questions  of  state  or  com- 
mon law  for  purposes  which  inyolve  questions 
giving  it  j^irisdiction,  we  refer  to  the  following 
authorities: 

Martin  y.  Hunter^  14  U.  8.  1  Wheat.  804 
(4:97);  Smith  T.  Maryland,  10  U.  8.  6  Cranch, 
286(3:225). 

Mr.  OhUfJu9tie»  Waite  deliyered  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  Edward  E.  Ckx>d- 
now,  assign^  of  the  Iowa  Homestead  Com- 
pany, in  his  lifetime,  against  Grace  H.  litcb- 
fiela,  in  her  lifetime,  to  recover  the  amount  of 
taxes  for  the  years  1864  to  1871,  both  inclusive, 
paid  by  the  Homestead  Company  on  certain 
tracts  of  Des  Moines  River  lands  held  and 
owned  by  her,  by  and  through  conveyances 
from  the  Des  Moines  Navigation  and  Railroad 
Company.  For  a  general  statement  of  the 
facts  reference  is  made  to  Stryker  v.  Oram,  ante. 
The  taxes  were  paid  before  the  decree  in  Iowa 
Eamtttead  Oo,  v.  Des  Moines  VaUey  B,  B.  Co. 
84  U.  8. 17  Wall.  153  [21:  622],  and  the  assign- 
ment was  made  to  (sraodnow  afterwards.  As 
defenses  to  the  action,  the  prior  adjudication  in 
that  case  was  pleaded  In  bar,  and  also  the  Stat- 
ute of  Limitations,  based  on  the  decision  as  to 
title  in  WoUott  v.  Dee  Moines  Ndv,  db  B,  B.  Oo, 
72  U.  8.  5  Wall.  681  [18:  689],  the  same  as  hi 
Strykerv.  Crane, 

Both  these  defenses  were  overruled  by  the 
Supreme  Court  of  the  8tate,  and  judgment  was 
entered  in  that  court  for  the  amount  of  taxes 
naid  and  interest.  Qoodnow  v.  Litchfield,  63 
Iowa,  275. 

As  to  the  federal  question  arising  on  tbe 
8tatote  of  Limitations,  it  is  only  necessanr  to 
refer  to  what  was  said  on  that  subject  in  Btry- 
ker  y.  Crane,  ante.  There  was  no  error  in  the 
decision  of  the  court  below  on  that  point. 

The  defense  of  prior  adjudication  is  disposed 
of  by  the  fact  that  Mrs.  Litchfield  was  not  a 
narty  to  the  suit  in  which  the  adjudication  re- 
lied on  was  had.  At  the  time  of  the  com- 
mencement of  the  suit  she  was  the  owner  of 
her  hmds,  and  they  were  described  in  the  bill; 
but  neither  she  nor  anyone  who  represented 
her  tide  was  named  as  a  defendant  She  inter- 
im U.  S. 


ested  herself  in  securing  a  favorable  decision  of 
the  Questions  involved  as  far  as  they  were  ap-  ' 
plicaole  to  her  own  interests,  and  paid  put  of 
the  expenses;  but  there  was  nothing  to  bind 
her  by  the  decision.  If  it  had  been  diverse  to 
her  interest  no  decree  could  have  been  entered 
against  her  personally,  either  for  the  lands  or 
the  taxes.  Her  lands  were  entirely  separate 
and  distinct  from  those  of  the  actual  parties. 
A  decree  in  favor  of  or  against  them  and  their 
title  was  in  no  legal  sense  a  decree  in  favor  of 
or  against  her.  She  was  indirectly  interested 
in  the  result,  but  not  directly.  Ae  the  ques- 
tions affecting  her  own  title  and  her  own  lia- 
bility for  taxes  were  similar  to  those  involved 
in  the  suit,  the  decision  could  be  used  as  a 
judicial  precedent  in  a  proceeding  against  her, 
but  not  as  a  judgment  binding  on  her  and  con- 
clusive as  to  her  rights.  Her  rights  were  simi- 
lar to  but  not  identical  with  those  of  the  per- 
sons who  were  actually  parties  to  the  litigation. 
Greenleaf ,  in  his  Treatise  on  the  Law  of  Evi- 
dence, Vol.  I,  section  528,  states  the  rule  appli- 
cable to  this  class  of  cases  thus:  *'  Under  the 
term  parties,  in  this  connection,  the  law  in- 
cludes all  who  are  directly  interested  in  the 
subject  matter  and  had  a  right  to  make  defense 
or  to  control  the  pro<^emnes  and  to  appeal  nririi 
from  the  judgment  This  r^ht  involves  also  \-^^^j 
the  right  to  adduce  testimony  and  to  cross  ex- 
amine the  witnesses  adduced  on  the  other  side. 
Persons  not  having  these  rights  are  re|;arded  as 
strangers  to  the  cause.  But  to  give  full  effect 
to  the  principle  by  which  parties  are  held  bound 
by  a  judgment,  all  persons  who  are  represent- 
ed by  the  parties  and  claim  under  them,  or  in 
privity  with  them  are  eouaUy  concluded  by 
the  same  proceedings.  We  have  already  seen 
that  the  term  primty  denotes  mutual  or  succes- 
sive relationsldp  to  the  same  rights  of  property. 
The  i^round,  uierefore,  upon  which  persons 
standmg  in  this  relation  to  the  litigating  party 
a|p  bound  by  the  proceedings  to  which  he  was 
a  party  is  that  they  are  identified  with  him  in 
interest;  and  whenever  this  identity  is  found 
to  exist,  all  are  alike  concluded.    Hence,  all 

{)rivies,  whether  in  estate,  in  blood  or  in 
aw,  are  estopped  from  litigating  that  which  is 
conclusive  on  him  with  whom  they  are  in 
privity."  The  correctness  of  this  statement 
has  been  often  aflSrmed  bv  this  court  {Lov^oy 
v.  Murphy,  70  U.  8. 3  Wall.  1, 19118: 129, 134]; 
Bobbins  v.  Cliieago,  71  U.  8.  4  Wall.  667,  673 
[18:  427,  480]),  and  the  principle  has  been  rec- 
ognized in  many  cases.  Indeed,  it  is  element- 
ary. Hale  v.  Finch,  104  U.  8.  '261,  266  ["26: 
732,  733];  Brooklyn,  C,  A  N,  B,  B,  Co,  v.  Na- 
tional Bank,  102  U.  8. 14, 22  [26:  61. 641;  But- 
terfi^ld  V.  amiih,  101  U.  8.  570  [25:  868j. 

In  the  condition  of  parties  to  the  record 
during  the  whole  course  of  the  litigation  be- 
tween the  Homestead  Company  and  those  who 
were  named  as  defendants,  Mrs.  Litchfield  had 
no  right  to  make  a  defense  in  her  own  name; 
neither  could  she  control  the  proceedings  nor 
appeal  from  the  decree.  She  could  not  in  her 
own  right  adduce  testimony  or  cross  examine 
witnesses.  Neither  was  she  identified  in  inter- 
est with  anyone  who  was  a  party.  She  owned 
her  lands;  the  parties  to  the  suit  owned  theirs; 
her  rights  were  all  separate  and  distinct  from 
the  rest,  and  there  was  no  mutual  or  successive 
relationship  between  her  and  the  other  owners. 
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She  was  neither  a  party  to  the  suit  nor  in 
priTity  with  those  who  were  parties;  oonse- 
qtiently  she  was  in  law  a  stranger  to  the  pro- 
ceedings and  in  no  way  bound  thereby.  As 
she  was  not  bound,  the  Homestead  Company 
and  its  assigns  were  not  Estoppels  to  be  good 
must  be  mutuaL  This  was  in  effect  the  de- 
cision of  the  court  below,  and  it  was  right 

lifoUatDi  that  there  U  no  error  in  tk$  fteord, 
and  the  Judgment  i$  qfflrmed^ 


DES  MOINES  NAVIGATION  AND  RAIL- 
ROAD  COMPANY,  Pif.  in  Err., 

V. 

IOWA  HOMESTEAD  COMPANY. 

(See  a  aBeporter«8  ed.  6S8-560.) 

Federal  questionr-^deeree  ef  thie  eaurL  wken 

valid. 

^J-  2^  a  federal  questton  was  not  presented  hi 
the  brief  of  oounael  m  the  state  court  is  not  suffici- 
ent reason  fOr  that  court  omitting  to  consider  it. 
when  it  was  fiUrly  presented  by  the  pleadings! 

{>roof8«  and  asdgnment  of  errorB,  and  neceasaw 
Dvolved  in  the  determination  of  the  case.  A  re- 
tuaal  to  consider  a  federal  queeUon  which  to  oon- 
^lling  in  a  case  is  equivalent  to  a  decision  aiminst 
the  federal  right  to  vol  ved  therein.  -•«»"«• 

*_?•  ^**^  asuit  was  removed  from  a  state  court 
Into  the  Circuit  Oourt  of  the  United  States,  and  all 
tbeparties  in  the  suit  appeared  to  the  circuit  oourt 
without  objection,  the  decree  of  thto  oourt  oia 
appeal,  to  not  void  for  want  of  jurisdiction,  if  it 
Appears  on  the  face  of  the  record  that  some  of  the 
defendants  who  did  not  Joto  to  the  petition  for  the 
removal  were  dtixens  of  the  same  State  with  the 
platotiff,  but  to  a  valid  and  subsisttng  adjudication 
Jftlie  matters  in  controversy,  btadtog  on  the  par- 
oea,  and  a  bar  to  a  subsequent  action  for  the  same 


[No.  45.] 
Argued  Ifbff,  1,  1887,       Decided  Dec.  5. 1881. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa.    Bevereed. 

The  facte  and  case  are  f uU y  stated  in  the 
opinion.  ' 

.l/«Mri.  C.  H.  Gatch  and  WiUiam  Connor, 
xorplaintiff  in  error: 

^i^^A^^^^^^^  !^^  ^e^eraJ  questions, 
either  deaded  or  the  decision  of  which  was 
"®^88wv  to  the  decree  rendered  by  the  Supreme 

First  The  phiini  ff  in  error  claimed  im- 
mumty  from  the  demand  of  the  defendant  in 
error  bemuse,  by  force  and  virtue  of  the  decis- 
tons  of  this  court  in  the  case  of  Wolcott  v.  Dea 

Co,  1  Wall  99  (17:661);  and  the  ca.se  of  action 
^f^CTued,  if  ever,  at  the  dato  of  said  decision,  and 
was.  therefore,  at  the  commencement  of  this 
suit  barred  by  the  Statute  of  Limitations  of  the 
State  of  Iowa. 

The  decision  of  this  question,  and  the  neces- 

S^f w'!f''Ii?T  *Jj?  Supreme  Oourt  of  Iowa, 
arethus  stated  in  the  certificate: 

Our  decision  herein  was  and  is  that  said  de- 
cirion  was  not  a  final  determinaUon  of  said 
questioned  was  and  is  against  the  immunity 
so  cWmed  because  of  our  said  decision  that 
said  detemdnation  was  not  final. 
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Second.  Whether  (m*  not  the  plaintiff  in  error 
was  entitled  to  immunify  from  the  demand  of 
the  defoidant  in  error,  under  the  decision  and 
Judgment  of  this  court  in  the  case  of  Iowa 
Bomeetead  Co.  v.  Dee  Moinee  VaUey  IL  R  Co. 
84  U.  a  17  Wall  168  (21:  ^33),  the  oontroversy 
therein  having  been,  as  plaintiff  in  error  claims, 
and,  as  is  alleged  in  ite  answer,  between  the  same 
parties,  and  upon  the  same  issue,  and  for  the 
same  demand,  and  the  decision  and  Judgment 
therein  having  been  againsi  ihe  yalidity  of  sach 
demand. 

Phiintiff  in  error  mahitained  that  the  decision 
in  these  cases  was  a  final  determination  of  the 
question;  while  the  court  held  that  the  question 
was  not  finally  decided  untO  1878,  meaning  in 
thecasesof  WiUiame^. Baker, ^t.^.VtWnXL 
144  (21 .  561),  and  Imea  Bomeetead  Co.  y.  Dee 
Moinee  Valley  R.  B.  Cb.  supra/ and,  because  of 
so  holding  necessarily  further  held  that  the 
action  was  not  barred. 

The  WoUoti-Burr  decision  has  repeatedly 
been  reaflOrmed. 

lowaBomeetead  Co.  t.  Dee  Moinee  VaUew  R. 
B.  Co.  84  U.  S.  17  Wall  162  (21: 622);  Ltich^ 
field  V.  WOeter  County,  101  U.  S.  777  (25:  927). 

The  case  is  within  the  prindpleof  the  follow- 
ing decisions  of  this  court: 

Dufoeeeur  ▼.  Boehereau,  88  U.  8.  21  WalL 
180  (22:588);  Embry  v.  Burner,  107  U.  S.  8 
(27: 846);  Creecent  City  L.  8.  Co.  v.  Butehert 
Union  8.  B.  dt  L.  8.  L.  Co.  VSiKi  U.  S.  143  (30: 
615). 

Whether  due  effect  has  been  given  by  a 
state  court  to  a  Judgment  or  decree  of  a  court 
of  the  United  States  is  a  federal  question. 

Faetore  dt  T.  Ine.  Co.  v.  MurpJiy,  HI  U.  S 
788(28:582). 

That  the  defense  of  former  adjudication  bi 
this  court,  as  shown  by  the  record,  presents  i 
federal  question  is  not  controverted:  but  it  i 
claimed  that  it  was  waived  by  fiUlure  of  plaint 
iff  in  error  to  insist  upon  it  in  his  printed  ar^u 
ment  filed  in  the  state  court 

Where  the  Judgment  of  the  state  court  Is  no 
in  favor  of  the  party  claiming  the  right  or  im 
munity,  the  case  is  within  Uie  Jumdiction  q 
this  court. 

Murdoch  v.  Memphie,  87  U.  8.  20  WalL  5d 
^:429);  Chouteau  Y.Qibeon,  111  U.  8.  20O  (2t 

It  is  suflEident  to  give  Jurisdiction,  if  a  f  eden 
question,  essential  to  the  decision  of  the  caae« 
properly  before  the  court  for  decision.  '' 

CroweU  v.  BandeU,  85  U.  S.  10  Pet.  SOS  fl 
^58);  Miller  y.NiehoUe.  17  V.  S.  4  Wheat  31 
(4: 578);  Mekie  v.  Starke,  26  U.  S.  1  Pet.  ©8  ^ • 
69)  Wileon  y.  Blackbird  Or.  M.  Co.  27  U.  s 

Pet.  245  (7:412);  Oou^v.ifMswri,  29  U  a 
Pet  410  (7:  my^^WiUiame  v.  Norru,  26  U  J 
12  Wheat.  117(6:571);  WmiameY.Bruif^  \i 
U.  S.  248  (26: 135);  Ohieaffo  L.  Ine.  Co.  ▼.  JVJ^ 
lee,  118  U.  S.  574  (28: 1084i;  Browny.  CoU^ra^ 
106  U.  8  97  (27: 188);  McManue  v  (TJ^aZ^ 
91  U.  a  578  (28:390);  Murdock  v.  M^enSki 
eupra.  *^ 

It  must  appear  that  the  federal  questioti  ^ 
actually  decided,  or  that  its  decision  was  hocm 
saiT  to  the  Judgment  or  decree  in  the  case^ 

Chouteau  Y.  Qibwn,  111  U.  S.  200  (^T^ 
Murdock  v.  Memphie,  87  U.  S.  20  W^ii  « 
miAA4),DetroUCityB.  Co.y.  Guthar^  x\^ 
8. 188  (29: 118);  Mackay  v.  Dillon,  45XJ     » 
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How.  421  (11: 1038);  Kennedy  ▼.  Bunt,  4811. 8. 
•J  How.  586(12:829). 

Mr.  Oeori^  Crane*  for  defendant  in  error: 

The  opinion  of  the  state  court  shows  con- 
clusively that  the  question  whether  the  judg- 
ment in  the  Homestead  euit  constituted  a  bar  to 
Appellee's  claim  in  this  suit,  was  not  considered 
or  passed  upon  by  the  Supreme  Court  of  Iowa. 

This  court  wiu  examine  the  opinion  of  the 
ftate  court  to  ascertain  what  was  decided  by 
that  court.  In  its  opinion  the  Supreme  Court 
•of  Iowa  uses  this  language: 

In  view  of  the  want  of  agreement  between 
•counsel  we  are  reouired  to  hold  that  the  ques- 
tioB  of  prior  ad  juoication  cannot  be  determined 
in  this  case. 

In  Iowa  errors  assigned  which  are  not  dis- 
cussed or  insisted  upon  in  argument  will  not  be 
considered.  Only^  errors  presented  in  argu- 
ment will  be  considered. 

Shaw  T.  Brown,  18  Iowa»  508;  Oook  y.  Siotue 
City  it  P.  R.  B,  Go.  91  Iowa,  426;  Bremer 
County  Bank  v.  Bremer  County,  42  Iowa,  894. 

In  order  to  give  this  court  jurisdiction  it 
must  appear  amrmatiyely  on  the  face  of  the 
record,  not  only  that  a  federal  question  was 
raised  and  presented  to  the  highest  court  of  the 
State  for  decision,  but  that  it  was  decided,  or 
t^at  its  decision  was  necessary  to  the  judgment 
or  decree  rendered  in  the  case. 

Murdoch  v.  Memphis,  87  U.  S.  20  Wajl.  688 
(23: 443);  Chouteau  y.  Oibson,  supra, 

Meesrs,  C.  H.  Gatch  and  WtUiam  Connor, 
for  plaintiff  in  error,  in  reply: 

In  SkiUem  v.  May,  10  U.  S.  6  Cranch,  267 
<8: 220^,  it  was  held  too  late  to  question  the 
jurisdiction  of  the  circuit  court  after  the  cause 
has  been  sent  back  bv  mandate. 

MeGormiek  y.  8ulUtant,  28  U.  S.  10  Wheat 
192  (6:800);  Kennedy  y,  Georgia  State  Bank,  49 
U.  8.  8  How.  586(12: 1209);  Washington  Bridge 
Co.  y.  SUwart,  44  U.  S.  8  How.  418  (11: 658); 
DeSobryT.  Nicholson,  70  U.  8.  8  WaU.  420  (18: 
268). 

When  and  how  far  this  court  will  consipler 
and  determine  questions  of  state  or  common 
law,  for  purposes  which  inyolye  questions  giv- 
ing it  junsdiction : 

llartin  y.  Hunter,  14  U.  S.  1  Wheat,  804  (4: 
97);  SmUh  y.  Maryland,  10  U.  8.  6  Cranch,  286 
(3: 225). 

Mr,  Clii^Juitice  Waite  deliyersd  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  the  Iowa  Home- 
•te&d  Company  against  the  Des  Moines  Navi- 
gati^D  and  RailrcSd  Company,  to  recover  the 
same  taxes  for  the  years  1864  to  1871,  both  in- 
clusive, which  formed  part  of  the  subject  mat- 
ter of  the  litigation  between  the  same  parties  in 
Iowa  Homestead  Co,  v.  Des  Moines  Valley  B,  B, 
Co.  84  U.  8.  17  Wall.  158  [21:  6^,  referred  to 
in  Stryker  v.  Crane,  ant&—.  The  Railroad 
Company  set  up  the  decree  in  its  favor  in  that 
suit  as  a  bar  to  the  present  action;  and  to  this 
the  Homestead  Company  replied  *'  that  the  de- 
cree or  judgment  referred  to  is  null  and  void, 
for  the  reason  that  the  courts  of  the  United 
States  had  no  jurisdiction  of  said  suit,  and  no 
legal  power  or  authority  to  render  said  decree 
or  judgment." 

Upon  this  part  of  the  case  the  facts  admitted 
were  substantially  the  same  as  are  se^  forth  in 
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Stryker  t.  Crane,  ante,  with  the  addition  of  this 
stipulation  made  by  the  parties  and  filed  in  the 
drouit  court: 

"And  it  is  further  stipulated  that  the  defend- 
ants, Samuel  G.  Wolcott,  Edwin  0.  Litchfield. 
Edward  Wade,  and  John  Strvker,  each  and 
everyone  of  whom  are  citizensof  New  York,  and 
the  l)es  Moines  Navigation  and  Railroad  Com- 
pany, duly  appeareatn  this  court  and  filed 
their  loint  ana  several  answers  to  complainant's 
bill,  duly  verified;  that  the  said  answers  are  not 
now  found  with  tiie  papers  in  this  cause;  that 
the  said  answers  of  said  defendants  were  sub- 
stantially in  all  respects  like  those  of  the  der 
fendants  William  B.  Welles  and  Albert  Tracy, 
on  file  herein  and  duly  verified  by  them,-  re- 
spectively, except  such  changes,  variations, 
and  alterations  as  were  necessary  to  present  the 
interests  held  by  said  defendants  respectively, 
in  the  land  in  this  action." 

Other  defenses  were  set  up  in  the  answer  sim- 
ilar to  those  in  Stryker  v.  Crane,  ante;  Chap- 
man v.  Orane,  ante;  and  Idte^fleld  v.  Orane, 
ante;  but  it  is  unnecessary  to  restate  them 
here. 

The  case  was  taken  to  the  Supreme  Ck>urt  of 
the  State  on  appeal,  and  among  the  errors  as- 
signed there  was  this: 

*'  The  court  erred  hi  holding  that  plaintiff 
was  not  estopped  from  prosecuung  this  suit  by 
the  former  adjudication  in  the  former  suit  of 
the  Iowa  Homestead  Company  against  the  Des 
Moines  Navigation  and  Bailroad  Company  and 
others,*' 

At  the  hearing  in  the  Supreme  Court  a  final 
decree  was  entered  against  the  Navigation  and 
Railroad  Company  for  the  full  amount  of  taxes 
paid  and  the  interest.  The  opinion  of  the 
court,  so  far  as  it  related  to  the  question  of 
former  adjudication,  was  in  these  words: 

"  The  question  of  former  adjudication,  dis- 
cussed in  the  fifth  point  of  the  foregoing  opin- 
ion, is  not  discussed  by  counsel  for  detendant 
in  this  case  in  his  printed  brief,  though  it  was 
pleaded  as  a  defense.  Counsel  for  plaintiff  in 
this  case  filed  a  printed  brief  used  in  the  former 
case,  but  upon  the  fifth  point  it  is  not  at  all  ap- 

1>]icable,  for  the  reason  that  the  facts  involved 
n  the  pleas  of  former  adjudication  are  not 
identical  in  each  case.  The  two  cases  were 
discussed  at  the  oral  argument  together,  all  the 
points  involved  in  each  case  being  considered; 
but  we  were  left  to  the  printed  briefs  and  ab- 
stracts in  order  to  make  application  of  the  argu- 
ments properly  to  the  separate  cases.  Since 
the  submission  of  the  cases  ooimsel  for  each 

Sarty  has  been  called  upon  to  express  his  un- 
erstanding  of  the  points  to  be  determined  in 
the  cases  separately.  Counsel  for  defendant 
daims  that  the  question  of  prior  adjudication, 
while  not  presented  in  his  printed  brief,  was 
argued  orally,  and  is,  therefore,  in  this  case; 
counsel  for  plaintiff  claims  that  it  is  not.  Cer- 
tain is  it  that  it  is  not  made  in  the  printed  brief 
for  defendant,  and  we  are  unable  to  say  that  it 
was  made  on  the  oral  argument  as  applicable 
to  this  case.  The  counsd  for  defendemt  hav- 
ing failed  to  present  this  point  in  his  brief,  he 
cannot,  according  to  the  spirit  of  our  rules, 
urge  it  in  oral  argument.  In  view  of  the  want 
of  agreement  between  counsel,  we  are  required 
to  hold  that  the  question  of  prior  adjudication 
cannot  be  determined  in   this  case."    Iowa 
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Uomatead  Co,  y,  Dei  Maine$  Nat,  dB.  RCh, 
68  Iowa,  285. 

The  "foregoing  opinion"  referred  to  was  that 
in  the  case  of  the  AdminutrcUor  ofMn,  Oraee 
H.  Litchifield  v.  Crane,  ante,  199.  The  record  in 
that  case,  taken  in  connection  with  that  in  this, 
[565]  shows  that  the  answer  setting  up  the  former 
adjudication,  the  reply  thereto,  and  the  assign- 
ment of  errors  on  this  point,  were  the  same  in 
both  of  the  cases.  Thev  differed  in  their  facts 
only  in  that  Mrs.  Litchfield  was  not  actually  a 
party  to  the  former  suit  upon  the  face  of  the 
record,  and  the  Navigation  and  Railroad  Com- 
pany was. 

We  cannot  look  upon  the  reason  eiyen  by 
th&  court  below  for  not  considering  the  ques- 
tion of  prior  adjudication  as  sufficient  for  avoid- 
ing the  dedsion  of  a  controlling  federal  question 
fairly  presented  by  the  pleaoings,  proofs,  and 
assignment  of  errors,  and  necessarily  inyolved 
in  the  determination  of  the  case.  That  ques- 
tion stood  in  the  very  front  of  the  litigation, 
and,  if  decided  in  favor  of  the  Navigation  and 
Ridlroad  Company,  ended  the  whole  matter. 
To  ^ve  a  judgment  the  other  way,  without 
considering  it,  was  simply  to  ignore  one  of  the 
most  important  elements  of  the  case  as  it  stood 
iu  the  record.  Tliere  can  be  no  escape  from 
this  conclusion. 

It  seems  from  the  opinion,  which,  as  pari  of 
the  record,  we  must  take  notice  of,  that  this 
case  was  argued  in  connection  with  that  of  the 
administrator  of  Mrs.  Qrace  H.  Litchfield. 
The  defense  of  prior  adjudication  was  made  in 
both,  though  the  facts  in  the  case  of  Mrs. 
Litchfield  were  different  from  those  in  this. 
Mrs.  Litchfield  was  not  an  actual  party  to  the 
suit  in  which  the  prior  adjudication  was  had, 
while  the  Navigation  and  Railroad  Company 
was;  but  the  question  of  the  jurisdiction  of  the 
court  for  the  determination  of  the  rights  of  the 
parties  was  the  same  in  both.    In  me  oral  ar- 

Sunent,  there  being  but  one  for  the  two  cases, 
is  point  was  raiseo  and  discussed;  but  in  the 
printed  briefs  it  was  referred  to  only  in  that  en- 
titled in  the  suit  of  the  administrator  of  Mrs. 
Litchfield.  As  it  was  the  defense  in  this  case, 
and,  if  sustain^,  made  it  unnecessary  to  con- 
sider anything  else,  we  cannot  decide  that  the 
court  was  justified  in  holding  that  it  could  not 
15561  ^  determined.  Such  action  was,  in  our  opin- 
ion, equivalent  to  a  decision  against  the  federal 
right  which  was  actually  set  up  and  claimed; 
and  thus  our  lurisdiction  for  the  review  of  Uie 
ludgment  on  this  question,  as  well  as  the  others, 
is  complete. 

We  proceed,  then,  to  consider  the  only  ob- 
jection which  has  t)een  made  to  this  defense, 
and  that  is,  the  alleged  want  of  jurisdiction  in 
the  courts  of  the  Umted  States— both  this  court 
and  the  circuit  court — to  entertain  and  finally 
dispose  of  the  suit  in  which  tbe  prior  adjudica- 
tion was  had.  It  must  be  conceded  that  the 
Homestead  Company  and  the  Navigation  and 
Railroad  Company  were  both  Iowa  corpora- 
tions, and,  thereu)re.  in  law,  cidzens  oi  the 
saine  State;  but  the  defendants,  the  Litchfields 
and  Stryker,  who  caused  the  removal  to  be 
made,  as  weD  ar  Wolcott,  Burrows,  McAlpine, 
Chapman,  the  Tracy s.  and  Wade,  were  citizens 
of  tbe  Slate  of  New  York.  After  the  removal 
was  effected,  all  the  above-named  defendants, 
as  well  as  Welles  and  the  Navigation  and  Rail- 
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road  Company,  appeared,  filed  answers,  and 
defended  the  action.  The  Homestead  Com- 
pany took  issue  on  all  the  answers,  and  actuull^ 
contested  the  matters  in  dispute  with  the  Navi- 
gation and  Railroad  Company,  as  well  as  the 
other  defendants,  in  the  circuit  court,  and  in 
this  court  on  appeal,  without  takiog  any  objeO' 
tion  to  -the  iunsdiction. 

The  preciise  question  we  have  now  to  dele^ 
mine  is  whether  the  adjudication  by  this  court, 
under  such  circumstances,  of  the  matters  thai 
and  now  at  issue  between  the  Homestead  Com- 
pany and  the  Navigation  and  Railroad  Compar 
ny  was  absolutely  void  for  want  of  jurisdic- 
tion. Th^fpoint  is  not  whether  it  was  error  in 
Uie  circuit  court  to  take  jurisdiction  of  the  suit, 
or  of  so  much  of  it  as  related  to  the  Naviga- 
tion and  Railroad  Company,  originally,  but  as 
to  the  binding  effect  of  the  decree  of  this  court 
so  long  as  it  remains  in  force,  and  is  not  judi- 
cially annulled,  vacated,  or  set  aside. 

It  was  decided  in  Hancock  v.  lloHbrook,  119 
U.  8.  587  [a0:588],  that  if  a  suit,  in  which 
there  was  but  one  controversy,  between  a  citi- 
zen of  the  State  in  which  the  suit  was  brought 
and  a  citizen  of  another  State,  was  removed 
from  a  state  court  to  a  circuit  court  of  the 
United  States  on  the  ground  of  "prejudice  or 
local  influence,"  under  subsection  8  of  section 
689  of  the  Revised  Statutes,  which  is  the  re- 
enactment,  in  the  revision,  of  the  Act  of  March 
2, 1867,  chap.  196,  14  Stat.  atL.  558,  hi  foroe 
when  the  proceedings  now  under  considera« 
tion  were  had,  it  was  not  error  in  the  circuit 
court  to  remand  the  suit  if  all  the  defendanti 
were  not  citizens  of  different  States  from  aU 
the  plaintiffs;  but  here  the  question  is  whether 
if  all  the  parties  were  actually  before  the  dr 
cuit  court,  the  decree  of  this  court  on  appeal 
is  absolutely  void  if  it  appears  on  the  face  o 
the  record  that  some  of  the  defendants  who  di< 
not  join  in  the  petition  for  removal  were  dtl 
zens  of  the  same  State  with  the  plaintiff. 

It  was  settled  by  this  court  at  a  yery  earl 
day  that,  although  the  judgments  and  aecrec 
of  the  circuit  courts  might  be  erroneous,  if  tta 
records  failed  to  show  the  facts  on  which  th 
jurisdiction  of  the  court  rested,  such  as  ths 
the  plaintiffs  were  citizens  of  different  Stat4 
from  the  defendants,  yet  that  they  were  n< 
nullities,  and  would  bind  the  parties  until  r 
versed  or  otherwise  set  aside.  In  Sk/iler 
y.  May,  10  U.  S.  6  Cranch,  267  [3:220],  U 
circuit  court  had  taken  jurisdiction  of  a  su 
and  rendered  a  decree.  That  decree  was  i 
versed  by  this  court  on  appeal,  and  the  cau 
remanded  with  directions  to  proceed  in  a  pe 
ticular  way.  When  the  case  got  back  it  w 
discovered  that  the  cause  was  '*not  vnthin  il 
jurisdiction  of  the  court,"  and  the  judges 
the  circuit  court  certified  to  this  court  that  th 
were  opposed  in  opinion  on  the  question  wbcl 
er  it  could  be  dismissed  for  want  of  jurisd 
tion  after  this  court  bad  acted  thereon.  ' 
that  question  the  following  answer  was  cci 
fled  back:  "It  appearing  that  the  merits 
the  cause  had  been  finally  decided  in  this  con 
and  that  its  mandate  required  only  the  exc< 
tion  of  its  decree,  it  is  the  opinion  of  this  co 
that  the  circuit  court  is  bound  to  cany  the 
cree  into  execution,  although  the  jurtsdicli 
of  that  court  be  not  alleged  in  the  plendinc 
That  was  hi  1810.    In  1825,  MeCormicb  v.  I 
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Hmnt,  98  U.  &  10  Wheat  193  [6:800],  was  de 
ddcd  by  this  court.  There  a  decree  in  a  former 
■alt  was  pleaded  in  bar  of  the  action.  To  this 
a  rrolicaoon  was  filed,  alleging  that  the  pro- 
ceecungs  in  the  former  suit  were  eomm  nonju- 
die$,  the  recoid  not  showing  that  the  comi>lain- 
SDtB  and  defendants  in  that  suit  were  citizens 
cf  different  States;  bat  this  court  held  on  ap- 
peal that  "The  coarts  of  the  United  States  are 
courts  of  UnUied,  but  not  of  vtf&rior,  jurisdic- 
tion. If  the  jurisdiction  be  not  alleged  in  the 
proceedings,  their  judgments  and  decrees  may 
be  reversed  for  that  cause  on  a  writ  of  error  or 
appeal;  bat  until  reversed  they  are  conclusive 
between  the  parties  and  their  privies."  "But 
they  are  not  nullities/'  There  baa  never  been 
any  departure  from  this  rule. 

It  is  said,  however,  that  these  decisions  ajp- 
ply  only  to  cases  where  the  record  simply  fails 
to  show  jurisdiction.  Here  it  is  claimed  that 
the  record  shows  there  could  be  no  jurisdic- 
tion, because  it  appears  affirmatively  that 
the  Navigation  and  Railroad  Company,  one 
of  the  defendants,  was  a  citizen  of  the  same 
State  with  the  plaintifT.  But  the  record 
abowa,  with  equal  distiuctncss.  that  all  the 
parties  were  actually  before  the  court,  and 
made  no  objection  to  Its  jurisdiction.  The  Act 
of  1887,  under  which  the  removal  was  had, 
provided  that  when  a  suit  was  peudiug  in  a 
atate  court  '*in  which  there  is  a  controversy  De 
tween  a  citizen  of  the  State  in  which  the  suit  is 
faronght  and  a  citizen  of  another  State,  *  *  * 
auch  citizen  of  another  State,  *  *  *  if  he  will 
make  and  file  an  affidavit  stating  that  he  has 
reason  to  and  does  believe  that,  from  prejudice 
or  local  infiuence,  he  will  not  be  able  to  obtain 
Justice  in  such  state  court,  may  *  *  *  file  a 
petition  in  such  state  court  for  tne  removal  of 
the  suit*^  into  the  Circuit  Court  of  the  United 
States;  and,  when  all  things  have  been  done 
that  the  Act  requires,  "  It  shall  be  *  *  *  the 
duty  of  the  state  court  to  *  *  *  proceed  no 
further  with  the  suit,"  and,  alter  the  record  is 
c  jterMi  in  the  circuit  coiut,  "tlie  suit  shall  then 
prooeod  in  the  same  manner  as  if  it  had  been 
uraagfat  there  by  original  process." 

In  the  suit  now  under  consideration  there 
was  a  separate  and  distinct  controversy  be- 
tween the  plaintifP,  a  citizen  of  Iowa,  and  each 
of  the  citizens  of  New  York,  who  were  defend- 
ants. Each  controversy  related  to  the  sever^ 
tracts  of  land  claimed  by  each  defendant  indi- 
▼idually,  aod  not  as  joint  owner  with  the  other 
defendants.  Three  of  the  citizens  of  New 
York  caused  to  be  made  and  filed  the  necessa- 
ry affidavit  and  petition  for  removal,  and  there- 
upon, by  common  consent  apparently,  the  suit 
as  an  entirety  was  transferred  to  the  circuit 
court  for  final  'adjudication  as  to  all  the  par- 
ties. The  plaintiff,  as  well  as  the  defendants, 
appeared  in  the  circuit  court  without  objection, 
and  that  court  proceeded  as  if  its  authority  in 
Che  matter  was  complete.  Whether  in  such  a 
case  the  suit  could  be  removed  was  a  question 
for  the  circuit  court  to  decide  when  it  was 
called  on  to  take  jurisdiction.  If  it  kept  the 
case  when  it  ought  to  have  been  remanded,  or 
tf  it  proceeded  to  adjudicate  upon  matters  in 
dispute  between  two  citizens  of  Iowa,  when  it 
ought  to  have  confined  itself  to  those  between 
the  citizen  of  Iowa  and  the  citizens  of  New 
York,  its  final  decree  in  the  suit  could  have 
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heea  rerersed,  on  appeal,  as  erroneous;  but  the 
decree  would  not  have  been  a  nullity.  To  de- 
termine whether  the  suit  was  removable  in 
whole  or  in  part  or  not,  was  certainly  within 
the  power  of  the  circuit  court  The  decision 
of  that  question  was  the  exercise  and  the  right- 
ful exercise  of  jurisdiction,  no  matter  whether 
in  favor  of  or  against  taking  the  cause.  Wheth- 
er its  decision  was  right,  in  this  or  any  other 
respect,  was  to  be  finally  determined  oy  this 
court  on  appeal.  As  the  circuit  court  enter- 
tained the  suit,  and  this  court,  on  appeal,  im- 
pliedly recognized  its  right  to  do  so,  and  pro- 
ceeded to  diB^>ose  of  the  case  finally  on  its  mer- 
its, certainly  our  decree  cannot,  in  the  light  of 
prior  adjudications  on  the  same  general  ques- 
tion, be  deemed  a  nullity.  It  was,  at  the  time 
of  the  trial  of  the  present  case  in  the  court  be- 
low, a  valid  and  subsisting  prior  adjudication 
of  Uie  matters  in  controversy,  binding  on  these 
parties,  and  a  bar  to  this  action.  In  refusing  so 
to  decide  the  court  failed  to  give  full  faith  and 
credit  to  the  decree  of  this  court,  under  which 
the  Navigation  and  Itailroad  Company  claimed 
an  immunity  from  all  liability  to  the  Home- 
stead Company  on  account  of  the  taxes  sued 
for;  and  this  was  error. 

Ibr  this  rM$(m,  the  judgment  is  recersed,  and 
the  eauee  %m  remanded  for  further  proceedings , 
not  inconsistent  with  this  opinion. 


FBTER  MUGLBR,  Plff.  in  Brr,, 
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<See  8.  a  Beporter*s  ed.e28-078.) 

Kansas  "Prohibition  Lau>"  comtitutiofiaHrStats 
Uguar  laws—police  power-frights  qf  property 
^^Fourteenth  Constitutional  Amendment^ 
private  damages—commcn  nuisance-— equitff 
proceedings— jury  trial^-evidence. 

1.  The  Prohibition  Law  of  the  State  of  Kansas  is 
not  in  confliot  with  that  clause  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States,  which  provides  that  **  No  State  shall  make 
or  enforce  any  law  which  shall  abridge  the  privi- 
leges or  inmiunltles  of  citizens  of  the  United  States; 
nor  shaU  any  State  deprive  any  person  of  life,  lil^ 
erty,  or  property,  without  due  process  of  law.** 

2.  LeflrlslationDya  State  pronibitinflr  the  manu- 
facture within  her  limits  of  intoxicating  liquors,  to 
be  there  sold  or  bartered  for  jroneral  use  as  a  bev- 
erage, does  not  necessarily  infringe  any  rights  priv- 
ilege, or  immunity  secured  l>y  the  Constitution  of 
the  united  States. 

8.  It  belongs  to  the  legislative  department  to  exert 
what  are  known  as  the  police  powers  of  the  State, 
and  to  determine,  primarily,  what  measures  are 
appropriate  or  needful  for  the  protection  of  the 
puDlic  morals,  the  public  health,  or  the  public  safe- 
ty- subject  to  the  power  of  the  courts  to  adjudge 
whether  anr  particular  law  is  an  Invasion  of  rights 
secured  by  the  Constitution. 

4.  Government  does  not  Interfere  with,  nor  im- 
pair, anyone*s  constitutional  rights  of  liberty  or  of 
property,  when  it  determines  that  the  manufacture 
and  sale  of  intoxicating  drinlcs,  for  general  or  in- 
dividual use,  as  a  beverage,  are  or  may  l>ecome 
hurtful  to  society,  and  constitute,  therefore,  a  busi- 
nesB  in  which  no  one  may  lawfully  engage. 

5.  The  Fourteenth  Amendment  of  the  Constitu- 
tion does  not  take  from  the  states  those  powers  of 
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iHilloe  Uwt  wore  nmerveA  MUie  Biii*  the  otWdbI 
UiiwtitutloD  wai  adopted.  Tho  SMIM  did  dA  In- 
Mnd,  br  kdoptiDC  that  A-meodmeDt,  to  Impne  m- 
■tnlnti  upon  tbe  oianUae  of  their  powen  for  the 
prol«cUon  of  the  Hfetr.  heUIlL,  or  monla  of  the 
communtW.  __ 

0.  ApruFilbltloilBlinplrupon  tbanM.itfinopertr, 


[Noi.  18,20,084.1 

yo*.  IB,  to,  argvtd  and  tubmiUM  Apr.  11, 1887, 

and  No.  934,  armtd  and  nAmitUd  Oet.  11, 

1SS7.    Deeidtd  Dte.  S,  1887. 

NOa,  10,  ao  ue  "In  error  to  the  Supreme 
Conn  of  the  State  of  Euuu."  Afflrmtd. 

No.  084  Is  an  "Appeal  from  the  Circuit  Court 
of  the  Uaited  States  for  the  District  of  Kaiuai  ~ 
Itetfned—IUpiandtd. 

The  facto  are  fully  stated  In  the  opinion. 

Mr.  GMtrn  O.  Veat,  for  plalnlift  In  en 
in  Nos.  10,  20,  and  for  appellen.  In  No.  064; 

These  cases  iDTolre  the  contUtntlonalitv 
wbatisknownastbe  PrahlMtloD  Law  oft 
State  of  Kansas. 

The  amendmesl  to  the  Slate  CtMKtltntlon 


wbSch  prohibits  the  manufacture  and  ssleof  tn- 

iKiiqi 

ilinglba  :  ._     _     _,    ^  .    __ 

malt,  Tlnoaa,  fermented,  or  other  intoxicating 


toslcnliiiK  iiquon  and  the  law  of  Kansas  pro- 
bfUtinglbe  manufactun  of  ao^  siMtuous, 


Hquoia,  except  for  mescal,  sdentiflc,  and  me- 
chanlcal  purposes  are  in  ronflict  with  article 
14  of  tbe  Constitution,  which  declares  that  "No 
State  shall  make  or  enforce  any  law  wbkb  shall 
abridge  the  privileges  or  tmmunltliw  of  citizens 
of  the  TJolied  States;  nor  shall  bcy  Stale  de- 
prive any  person  of  life,  liberty,  or  property, 
without  due  process  of  law;  nor  deny  to  any 
person  withio  its  Jurisdiction  the  ?qu8l  protec- 
tion of  the  laws." 

John  Stuart  Hill,  "Llbeny,"  145-6;  3  Kent, 
Com.  1 ;  1  Cootey,  Bl.  122,  8;  JTunn  t.  lainoU, 
U  XI.  %.l%i{Umy.  Thorny.  Rutland  d:B.R. 
R.  Co.  27  Vt.  148;  Bule/iert  Union  8.  ff.  A  L. 
M.  L.  Co.  T.  Oracent  fJit]/  L.  8.  Go.  Ill  U.  8. 
758  (88:688);  Oommonmalth  v.  Alger,  7  Cush. 
84;  Ueente  Cam*.  46  U.  8.  5  How.  588  (12:391}; 
Corfi^  '.  (JTSeK,  4  Wash.  C.  C.  371. 

The  right  of  every  man  to  do  what  he  will 
with  JiU  own,  not  Interfering  with  the  recipro- 
cftl  rights  of  others,  Is  sccepted  among  the  fund- 
amentals of  our  kw. 

Cooley.  Const.  Lim.  883. 

Chixens  have  the  uuural  right  to  manufac^ 
or  individual  use. 

The  Statute  of  Kansas  now  in  question  Is  not 
"due  process  of  law." 
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18N.T.4S2:a(iif«v.JU«»,SJlcConl,  I 
C6;  Seari  Y.Cbttrta,  6  HIcb.  2Sli  Taylor  t.  /ta<- 
In-,  4  HiU,  140;  HolM  T.  Bmdenon,  4  Dev.  L.  ISv 
Janai  v.  Retinoid*,  3  Tex.  201;  Ktnnard  v.  Lim- 
inana.  »2U.  S.  480  (28:478);  Jfumiy  v.  Robokt* 
L.  Al.Oo.  60  U.S.  18 How.  278 (15:874); Snnm 
V.  Hummd, «  Pa.  88;  Norman  v.  BitUt,  S  Watts- 
&  8. 171. 

Under  the  power  to  r^nlate,  the  State  can- 
not deprive  tbe  dtiiea  of  the  lawful  use  of  bis- 
propeKy  if  It  does  not  injuriously  affect  or  en- 
oanger  others. 

Lola  Viea  v.  RoieHiUCemeUnf  Oo.TO  01.101. 

It  is  not  within  the  power  of  tbe  General  As- 
sembly, under  Ibo  pretense  of  exercising  the 
police  plover  of  the  blate,  to  enact  laws  not  nec- 
essary to  tt"!  preservation  of  the  health  and. 
safely  of  iht'  coiomuaity,— that  will  beoppiea- 
"Te  and  burclennome  to  tbe  citizen. 

Ibledo,  W.  A  W.  B.  Go.  v.  JadctontllU, «:  HI. 
87-40;  R»  Jiedbi,  08  N.  Y.  68;  rtopii  v.  tiarx, 
09  N.  y .  377;  Intaeieating  Liqtior  Cbwa.  2S  Kan. 
76G;  Oiider  v.-BtiU,  8  a.  S.  8  Dall.  888  (V.<H8): 
FhUs/uH-  V.  Pixk,  10  n.  8.  8  Crancb,  135  (8:177);. 
Dai/iv^.  Fan iflMoi;,  7  Johns.  477;  Ti^/lorT.  t\>r- 


propeny  without  "due  process  of  law." 

aarttmeygr-r.  /cwa,  85U.  8. 18  Wsll.  133(31: 

Wjl  Wgndiamtr  v.  /Wpte.  18  N.  T.  887;  WiU 
kinmm  v.  JMand,  27  U.  8.  2  Pel.  857  t7:558)u 
JTunn  T.  lUinoit.  M  D.  8.  118. 141  (94:77,  m,; 
Bolton  Beer  Oo.  v.  Mimachueau,  07  D.  S.  35- 
(24:080);  Sedgw.  Stat.  A  ConsL  L.  510-34.  and 
notes;  firensonv.fitw^  42  U.S.I  How.  Sit 
(11:148);  PtmpeUy  v.  Gr«e»  Baji  Oa.m  U.  B. 
18  Wall.  177  (20:5801. 

Plaintiff  claims  that  hit  right  to  operate  ht» 
brewery,  m  vested  in  blm  by  the  laws  of  Kan- 
sas, cannot  be  taken  away  by  the  State  without 
Just  compeoBBtloa. 

WrMA«Mr  T.  Aopb,  18  N.  T.  S78;  BwAs  ▼. 
8lat»,  8  tnd.  601;  Be  Jaeabe,  08  N.  T.  08. 

Meetrt.  BobeH  M.  Salon,  JaK»  C.  Fumliiun^ 
and  Jos«phH.Oho»te.forappeUeeilnMai^ 
10  and  084: 

Tbe  thirteenth  section  of  the  Profalbiton- 
Uquor  Law  of  Kansas,  as  amended  in  IBHS. 
Is  an  attempt  to  deprive  these  peramis  of  their 
property  and  their  liberiy  without  "due  proce^ 
of  law,*^  and  Is  therefore  abaolulely  void. 

FOItery.  MeairT,lQny,l;OToeruY.Brm», 
1  CurL  828:  Uibbard  v.  ftepfe,  4  Hich.  129; 
Taylor  v.  FOrttr,  4  UDl,  147;  Seitml  v.  Ooneor~ 
ijia.  14  Ean. 448;  BvK  T.[r.&ll«  U.S.  610- 
(29:748). 

Such  B  declaration  cannot  make  that  a  nui~ 
Banco  which  la  not  such  in  fact. 

Rights  of  property  cannot  be  In  this  wajr  "ar- 
bilmrlly  or  capriciously  destroyed  or  Injured. ~ 

7nlx*  v.  Mftinaukee,  77  U.  8.  10  Wall.  4»7, 
504,  SOS  (10:084,  086);fititb>n  v.  Oamdm,  80  N. 
J.  L.  133.  130.  130;  (Wley.  Const.  Lim.  51b  cd. 
110, 440,  and  cases  cited:  Lmerg  v.  ItaiHtoat^r, 
70  Ho.  1G2;  Itek  v.  Anderton,  57  CsL  251 ;  P^»~ 
pU  V.  Marx,  00  N.  Y.  386. 

The  queetlon  of  nuisance  ornotmuK,  Inci 


will  be  granted  o 


It  fact  is  decided. 
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T.  Am.  8oc  Predention  Omatif,  75  N.  Y.  863, 
888;  Kramer  ▼.  Ptfiiee  Dept  of  New  York,  21 
Jones  &  8.  482;  Murray  v.  Hoboken  L,  A  L  Co, 
59  U.  8. 18  How.  280  (15:376);  Walker  v.  Sauvi- 
net,  02  U.  8.  80,  93  (23:678, 679). 

Dae  process  of  law  is  process  due  according 
to  the  law  of  the  land.  This  process  in  the 
States  is  regulated  by  the  law  of  the  State. 

Walker  v.  Saamnet,  supra;  Atchieon  St.  R. 
Y.  Miseouri  Pae.  R,  81  Kan.  660:  He  Bolfi,  80 
Kan.  762;  KimbaU  v.  Conrwr,  8  Kan.  415, 432; 
Eoee  ▼.  Crawford  Co.  16  Kan.  418;  Neitzel  y, 
Ctmeordia,  14  Kan.  446. 

Within  the  meaning  of  the  Fourteenth 
Amendment  this  Act  deprived  the  appellees  of 
their  liberty  and  property  without  due  (nrocess 
of  law,  ana  abridged  the  privileges  and  immu- 
nities of  the  appellees  as  citizens  of  the  United 
Sutes. 

Boyd  Y.  U.  8. 116  U.  8.  635  (29:  752);  Barbier 
Y.  ConnoUy,  118  U.  8.  81  (28:  924);  Tick  Wo  v. 
Hopbine,  118  U.  8.  856  (80:  220);  Fletcher  ▼. 
Peek,  10  U.  8. 6  Cranch,  135  (8: 177);  Colder  ▼. 
BuU,  8  U.  8.  8  DaQ.  886  (1:  648);  Lake  Vieu>Y, 
Rm  HOI  Cemetery  Co.  70  111.  191;  Toledo,  W. 
db  W.  B.  Co.  v.  JaekeonvtOe,  67  HI.  87;  Intoafi- 
eating  Liquor  Cases,  25  Kan.  751;  People  v. 
Marx.  99  N.  Y.  877;  PumpeUy  ▼,  Green  Bay  Co, 
80  U.  8.  18  Wall.  177  (20:  560);  Babeoek  v.  Bvf^ 
falo,  56  N.  Y.  268;  Chenango  Bridge  Co.  y. 
i\i^,88N.Y.  188-190;  Wood,  Nuisances,  §788. 

But  if  the  power  and  authori^  of  the  State 
Legislature  to  prohibit  the  manufacture  of  beer, 
whether  for  saile  outside  of  the  State  or  withhi 
it,  shall  be  held  to  be  absolute  and  unlimited, 
then  we  submit,  upon  the  doctrines  maintained 
by  the  Court  of  Appeals  of  New  York,  in  the 
case  of  Wynehamer,  18  N.  Y.  878,  and  by  the 
circuit  judge  below,  that  in  its  application  to 
the  appellees'  brewery,  owned,  possessed  and 
used  by  them  when  the  Act  took  eiOFect,  the 
Statute  of  Kansas  violates  the  Fourteenth 
Amendment,  because  it  deprives  them  of  their 
property  "vdthout  dueprocess of  law." 

Norman  v.  HeiH,  5  Watts  &  8.  178;  Taylor 
▼.  Porter,  4  Hill,  145;  Hoke  v.  Henderson,  4 
Der.  L.  15;  2  Kent,  Com.  18;  Binniekson  y. 
Johnson^  17  K.  J.  L.  129;  Gardner  y,  Neuburgh, 
2  Johns.  Ch.  162;  PumpeUy  v.  Green  Bay  Co. 
80  U.  8.  18  Wall  166  (20:  557). 

Meeers.  8.  B.  Bradford,  State  AUy-Gen., 
Geo,  B.  Peek,  J.  B.  Johnson,  Geo.  J.  Barker, 
Gleed  db  Gleed,  Edwin  A.  Austin,  Asst.  AUy- 
Oen,,  and  J.  F.  Titfts,  Asst.  Atty-Gen.  for 
Atehieon  County,  for  the  State  : 

The  right  of  property  consists  in  the  free  use, 
enjoyment  and  disposal  of  all  one's  acquisi- 
tions, without  any  control  or  diminution  save 
only  by  the  law  of  the  land. 

BL  Com.  188. 

Without  the  privilege  of  sale,  the  privilege 
of  manufacture  is  barren. 

Bartemeyer  v.  Iowa,  85  U.  8. 18  WaD.  129  (21: 
929);  WtfnOumerY.  Pi(^,  18  K. Y.  878;  Boston 
Beer  Co.  v.  MassaehusetU,  97  U.  8. 82  (24: 991). 

The  absolute  prohibition  of  the  sale  of  intoxi- 
cating drinks  is  not  contravened  by  anything 
In  the  Constitution  of  the  United  States  • 

Fbeter  y.  Kansas,  112  U.  8.  201  (28:  629); 
Boston  Beer  Co.  v.  Massachusetts,  97  U.  8. 25 
(24:989);  Bartemeyer  y.  Iowa,  supra. 

The  law  was  within  the  police  power  of  the 
Statei 


License  Cases,  46  U.  8.  5  How.  604,  681  (12: 
256,  318);  Ctmfnonwealth  v.  Kendall,  12  Cush. 
414;  Comtnonwealih  v.  Clapp,  5  Gray,  97;  Com- 
montoealth  v.  Jloiee,  18  Gray,  26;  Santo  v. 
iitaU,  2  Iowa,  202;  Our  House  No.  f  v.  State, 
4  Greene  (Iowa),  172;  ZumhoffY.  State,  Id.  526; 
State  v,Donehey,  8  Iowa,  896;  StaUY.  W/ieeler, 
25  Conn.  290;  Reynolds  y.  Geary,  26  Coud,  179; 
Oviatt  V.  Pond,  29  Conn.  479;  People  v.  Haw- 
ley.  8  Mich.  330;  People  v.  Gallagher,  4  Mich. 
244:  Jones  v.  People,  14  HL  196;  State  v.  Pres- 
cott,  27  Vt.  194;  Lincoln  v.  Smith,  Id.  828;  OiU 
V.  Parker,  31  Vt  610.  But  see  Bedte  v.  StaU, 
6  Ind.  501;  Methmeier  v.  StaU,  11  Ind.  482; 
Wynehamer  v.  People,  13  N.  Y.  878. 

It  has  also  been  held  competent  to  declare 
the  liquor  kept  for  sale  a  nuisance,  and  to  pro- 
vide legal  process  for  its  oondenmation  and  de- 
struction, and  to  seize  and  condemn  the  building 
occupied  as  a  dram  shop  on  the  same  ground. 

Owr  Houee  No,  S  v.  J^te,  supra.  See  also 
Lincoln  v.  Smith  and  Oviatt  ▼.  Pond,  sttpra; 
State  V.  Robinson,  88  Me.  568;  License  Casee, 
46  U.  8.  5  How.  589  (12:  294).  But  see  Wyne- 
hamer Y.  People,  and  Boston  Beer  Co.  v.  Massch 
etiusetts,  supra;  Barbier  v  Connelly,  118  U.  8. 
27  (28:  928);  Schmidt  v.  Cobb,  119  U.  8.  292  (30: 
82l);  Weil  v.  Calhoun,  25  Fed.  Rep.  872;  V.  S. 
Y.  Nelson,  29  Fed.  Rep.  202;  Wekh  y.  StoweU, 
2  Doug.  (Mich.)  382. 

The  proposition  presented  in  this  case  falU 
within  the  rule  laid  down  by  this  court  in  Bos- 
ton Beer  Co,  v.  Massachusetts,  supra;  North- 
western Fertilising  Co,  y.  Hyde  Park,  97  U.  8. 
659  (24: 1036);  Stone  y.  Mississippi,  101  U.  8. 
814  (25: 1079).  and  Butchers  Union  S.H.dL. 
S.  L.  Co.  Y.  Crescent  City  L.  S.  L.  Co.  Ill  U. 
8.  746  (28:  585);  New  Orleans  Gas  Co.  y.  Louisi- 
ana Light  Co.  115  U.  8.  650  (29:  516). 

Defendants  did  not  secure  a  vested  right  to 
carry  on  a  particular,  private  business,  detri- 
mental to  the  public  health  or  public  morals, 
because  of  the  absence  of  any  legislation  on 
the  siiblect. 

DilL  Mun.Corp.  186;  Tiedeman,  Urn.  Police 
Power,  §§  122, 122a;  2  Kent,  Com.  840;  People 
▼.  Hawl^,  8  Mich.  830;  Commonwealth  y. 
Tewksbury,  11  Met.  55;  Coates  v.  Mayor  of  N, 
T.  7  Ck>w.  585;  Commonwealth  y.  Intoxicating 
Liquors,  115  Mass.  158;  St.  Louis  v.  Stem,  8 
Mo.  App.  48;  Bish.  Stat  CMmes,  §g  564,  995; 
StaU  V.  Mugler,  29  Kan.  252;  New  Orleans  Gas 
Co.  V.  Louisiana  Light  Co,  supra. 

Vested  property  rights  which  do  not  rest  on 
contract  may  be  devested  by  state  legislation. 

Satterlee  v.  Matthewson,  27  U.  8.  2  Pet.  380 

:  458);  Watson  v.  Mercer,  88  U.  8.  8  Pet  88 

:  876)  and  cases  cited;  Louisiana  ▼.  New 
OrUans,  109  U.  a  285  (27:  986). 


% 


Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court: 

These  cases  involve  an  inquiry  into  the  valid- 
ity of  certain  Statutes  of  Kansas  relating  to  the 
manu^cture  and  sale  of  intoxicating  liquors. 

The  first  two  are  indictments,  charging 
Mugler,  the  plaintiff  in  error,  in  one  case, with 
ha^g  sold,  and  in  the  other,  with  having 
manufactm^,  spirituous,  vinous,  malt,  fer- 
mented, and  other  intoxicating  liquors,  in  Saline 
County,  Kansas,  without  having  the  license  or 
permit  required  by  the  statute.  The  defend- 
ant, having  been  found  guilty,  was  fined,  in 
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each  case,  $100,  and  ordered  to  be  committed 
to  the  county  jdl  until  the  fine  was  paid.  Each 
Judgment  was  af9rmed  by  the  Supreme  Court 
of  Kansas;  and  thereby,  it  is  contended,  the  de- 
fendant was  denied  rights,  priTileges,  and  im- 
munities guaranteed  by  the  Constitution  of  the 
United  States. 

The  third  caae—Karuoi  v,  ZiebM  d  Hage- 
lin, — was  commenced  by  petition  filed  in  one 
of  the  courts  of  the  State.  The  relief  sought 
is:  (1)  that  the  group  of  buUdings  in  Atchison 
County,  Kansas,  constituting  the  brewery  of 
the  defendants,  partners,  asziebold&  Hi^lin, 
be  adjudged  a  common  nuisance,  and  the 
sberiffor  other  proper  officer  directed  to  shut 
up  and  abate  the  same;  (2)  that  the  defendants 
be  enjoined  from  using,  or  permitting  to  be 
used,  the  said  premises  as  a  place  where  intoxi- 
cating liquors  may  be  sold,  bartered,  or  given 
away,  or  kept  for  barter,  sale  or  gift,  otherwise 
Uion  by  authority  of  law. 

The  defendants  answered,  denying  the  alle- 
gations of  the  petition,  and  ayerring:  First, 
That  said  buildings  were  erected  by  them  prior 
to  the  adoption,  by  the  people  of  Kansas,  of 
the  constitutional  amendment  prohibiting  the 
manufacture  and  sale  of  intoxicating  liquors 
for  other  than  medicinal,  scientific,  and  me- 
chanical purposes,  and  before  the  passage  of 
the  prohibitory  liquor  statute  of  tnat  State. 
Second.  That  they  were  erected  for  the  purpose 
of  manufacturing  beer,  and  cannot  be  put  to 
any  other  use;  and,  if  not  so  used,  they  wfll  be 
of  little  yalue.  Third,  That  the  statute  under 
which  said  suit  is  brought  is  yoid  under  the 
Fourteenth  Amendment  of  the  Constitutioo  of 
the  United  States. 

Upon  the  petition  and  bond  of  the  defend- 
ants the  cause  was  removed  into  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Kansas  upon  the  ground  that  the  suit  was  one 
arising  under  the  Constitution  of  the  United 
States.  A  motion  to  remand  it  to  the  state 
oourt  was  denied.  The  pleadings  were  recast 
so  as  to  conform  to  the  equity  practice  in  the 
courts  of  the  United  States;  and,  the  cause  hay- 
ing been  heard  upon  bfll  and  answer,  the  suit 
was  dismissed.  From  that  decree  the  State 
prosecutes  an  appeal. 

By  a  Statute  of  Kansas,  approved  March  8, 
1868,  it  was  made  a  misdemeanor,  punishable 
by  fine  and  imprisonment,  for  anyone,  directly 
or  indirectly,  to  sell  spirituous,  vinous,  fer- 
mented, or  other  intoxicating  liquors,  without 
having  a  dramshop,  tavern,  or  grocery  license. 
It  was  also  enacted,  among  other  things,  that 
every  place  where  intoxicating  liquors  were 
sold  in  violation  of  the  statute  shoula  be  taken, 
held  and  deemed  to  be  a  oommon  nuisance; 
and  it  was  required  that  all  rooms,  taverns, 
eating  houses,  bazaars,  restaurants,  groceries, 
coffee  houses,  cellars,  or  other  places  qf  public 
resort  where  intoxicating  liquors  were  sold,  in 
violation  of  law,  should  be  abated  as  public 
nuisances.    Gen.  Stat  Kan.  1868,  chap.  85. 

But  in  1880  the  people  of  Kansas  adopted  a 
more  stringent  policy.  On  the  second  of  Novem- 
ber of  that  year,  they  ratified  an  amendment  to 
the  State  Constitution,  which  declared  that  the 
manufacture  and  sale  of  intoxicating  liquors 
should  be  forever  prohibited  in  that  State,except 
for  medical,  sdentiflc  and  mechanical  purposes. 

In  order  to  give  effectto  that  amendment,  the 
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Legidatpre  repealed  the  Act  of  1868,  and  passed 
an  Act  approved  February  10, 1881,  to  take  ef- 
fect May  1, 1881,  entitled  "  An  Act  to  Prohibit 
the  Manufacture  and  Sale  of  Intoxicating  Liq- 
uors, Except  for  Medical,  Scientific,  and  Me- 
chaiiical  Purposes,  and  to  Regulate  the  Manu- 
facture and  Sale  Thereof  for  Such  Excepted 
Purposes."  Its  first  section  provides  "  That 
any  person  or  persons  who  shall  manufacture* 
sell,  or  barter  any  spirituous,  malt,  vinous,  fer- 
mented, or  other  intoxicating  liquors  shall  ba 
gijdlty  of  a  misdemeanor;  Fnmded,  hotoecer. 
That  such  liquors  may  be  sold  for  medical, 
scientific,  and  mechanical  purposes  as  provided 
in  this  Act"  The  second  section  makes  it  un- 
lawful for  any  person  to  sell  or  barter  for  either 
of  such  excepted  purposes  any  malt,  vinous, 
spirituous,  fermented,  or  other  intoxicating 
hquors  without  having  procured  a  druggist's 
permit  therefor,  and  prescribes  the  conoitiona 
ui)on  which  such  permit  may  be  granted.  The 
third  section  relates  to  the  giving  by  physiciana 
of  prescriptions  for  intoxicating  liquors  to  be 
us^  by  Uieir  patients,  and  the  fourth,  to  the 
sale  of  such  liquors  by  druggbts.  The  flftn 
section  forbids  any  person  from  manufacturing 
or  assisting  in  the  manufacture  of  intoxicating 
liquors  in  the  State,  except  for  medical,  scien- 
tific and  mechanical  purposes,  and  makes  pro- 
vision for  the  granting  of  licenses  to  engage  ia 
the  business  oi  manu&cturing  liquors  for  such 
excepted  purposes.  The  seventh  section  de- 
clares it  to  be  a  misdemeanor  for  any  person* 
not  having  the  required  permit,  to  sell  or  bar| 
ter,  directly  or  indirectly,  spirituous,  malt, 
vinous,  fermented,  or  ot&er  intoxicating  liq- 
uors; the  punishment  prescribed  being,  for  the 
first  offense,  a  fine  of  not  less  than  $100  nor 
more  than  $500,  or  imprisonment  in  the  county 
lail  not  less  than  twenty  nor  more  than  ninety 
days;  for  the  second  offense,  a  fine  of  not  leaa 
than  $200  nor  more  than  $500,  or  imprison- 
ment in  the  county  J^l  not  less  than  sixty  dayi 
nor  more  than  six  months;  and  for  every  sul> 
sequent  offense,  a  fine  not  less  than  $500  nor 
more  than  $1,000,  or  imprisoimiient  in  the 
county  jail  not  less  than  three  months  nor  more 
than  one  year,  or  both  such  fine  and  imprison* 
ment  in  the  discretion  of  the  court.  The  eighth 
section  provides  for  similar  fines  and  punish- 
ments against  persons  who  manufacture,  or 
aid,  assist,  or  abet  the  manufacture  of  any  in- 
toxicating liquors  without  havinj;  the  required 
permit.  The  thirteenth  section  declares, 
among  other  things,  all  places  where  intoxicat- 
ing liquors  are  manufactured,  sold,  bartered, 
or  given  away,  or  are  kept  for  sale,  barter,  or 
use,  in  violation  of  the  Act,  to  be  oommon 
nuisances;  and  provides  that  upon  the  Judg- 
ment of  any  court  having  Jurisaiction  finding 
such  place  to  be  a  nuisance,  the  proper  officer 
shall  be  directed  to  shut  up  and  abate  the  same. 

Under  that  statute,  the  prosecutions  against 
Muglcr  were  instituted.  It  contains  otlier  seo 
tions  in  addition  to  those  above  referred  to; 
but  as  they  embody  merely  the  details  of  the 
general  scheme  adopted  by  the  State  for  the 
pioMbition  of  the  manufacture  and  sale  of  in- 
toxicating liquors,except  for  the  purposes  spec- 
ified, it  is  unnecessary  to  set  them  out 

On  the  7th  of  March,  1885,  the  Legislature 
passed  an  Act  amendatory  and  supplementary 
to  that  of  1881.    The  thirteenth  section  of  the 
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former  Act,  being  the  one  upon  which  the  suit 
axainst  Ziebold  &  Hagelin  is  founded,  will  be 
^ven  in  full  in  a  subaequent  part  of  thisopinion. 

The  facts  neceesaiy  to  a  clear  understanding 
of  the  questions,  common  to  these  cases,  are 
the  following:  Ifugler  and  Ziebold  &  Hagelin 
[657]  were  engaged  in  manufacturing  beer  at  their 
rcroecf  ive  establishments  (constructed  especial- 
W  for  that  purpose),  for  several  years  prior  to 
the  adoption  of  the  constitutional  amendment 
of  1880.  Th^  continued  in  such  business  in 
defiance  of  the  Statute  of  1881,  and  without 
baying;  the  required  permit  Nor  did  Mugler 
have  a  license  or  permit  to  sell  beer.  The  sin- 
gle sal^  of  which  he  was  found  guilUr  occurred 
bi  the  State,  and  after  May  1,  1881,  that  is, 
after  the  Act  of  February  19,  1881,  took  effect, 
and  was  of  beer  manufactured  before  its  passage. 

The  buildings  and  machinery  constituting 
these  breweries  are  of  little  value  if  not  used 
for  the  purpose  of  manufacturing  beer;  that  is 
to  say,  u  the  statutes  are  enforced  against  the 
defendants  the  value  of  their  property  will  be 
very  materially  diminished. 

The  general  question  in  each  rase  is,  whether 
the  foregoing  Statutes  of  Kansas  are  in  conflict 
with  that  clause  of  the  Fourteenth  Amendment 
which  provides  that  "No  State  shall  make 
or  oiforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  State  deprive  any 
person  of  life,  liberty,  or  property,  without  due 
process  of  law." 

That  legislation  by  a  State  prohibiting  the 
manufacture  within  ner  limits  of  intoxic^tinff 
Hquors,  to  be  there  sold  or  bartered  for  general 
use  as  a  bev^afe,  does  not  necessarily  infrinse 
any  right,  pri^effe,  or  immunity  secured  by 
tlie  Constitution  or  the  United  States,  is  made 
clear  by  the  decisions  of  this  court,  rendered 
before  and  since  the  adoption  of  the  Four- 
teenth Amendment,  to  some  of  which,  in  view 
of  questions  to  be  presently  considered,  it  will 
be  well  to  refer. 

In  the  Licen$$  0(ue$,  46  U.  S.  6  How.  504» 
[1 2: 2561,  the  question  was  whether  certain  Stat- 
utes of  Massachusetts,  Rhode  Island,  and  New 
Hampshire,  relating  to  the  sale  of  spirituous 
liquors,  were  repugnant  to  the  Constitution  of 
th«  United  States.  In  determining  that  ques- 
tion it  became  necessary  to  inquire  whether 
there  was  any  conflict  between  the  exercise  by 
Congress  of  its  power  to  regulate  commerce 
[658]  with  foreign  countries,  or  among  the  several 
Slates,  and  the  exercise  bv  a  State  of  what  are 
called  police  powers.  Although  the  members 
of  the  court  did  not  fully  agree  as  to  the 
grounds  upon  which  the  aedsion  should  be 
placed,  they  were  unanimous  in  holding  that 
'.he  statutes  then  under  examination  were  not 
'  iocunsiBtcnt  with  the  Constitution  of  the  United 
Slates,  or  with  any  Act  of  Congress.  Ohitf 
JuUiet  Taney  saia:  "If  any  State  deems  the 
retail  and  internal  traffic  in  ardent  spirits  inju- 
rious to  its  citizens,  and  calculated  to  raoduce 
idleness,  vice,  or  debauchery.  I  see  notning  in 
the  Constitution  of  the  United  States  to  prevent 
'  it  from  regulating  and  restraining  the  traffic,  or 
from  prohibiting  it  altogether,  if  it  thinks 
proper."  Mr.  jiatice  MdLean,  among  other 
things,  said:  ''A  State  reguhites  its  domestic 
commerce,  contracts,  the  transmission  of  es- 
'-"tcs,  real  and  personal,  and  acts  upon  internal 
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matters  which  relate  to  its  moral  and  political 
welfare.  Over  these  subjects  the  Federal  Oov- 
emment  has  no  power.  *  *  *  The  acknowl- 
edged police  power  of  a  State  extends  often  to 
the  destruction  of  property.  A  nuisance  may 
be  abated.  Everything  prejudicial  to  the 
health  or  morals  of  a  city  may  be  removed." 
Mr,  Jwiiee  Woodtmry  observed:  "How  can 
they  (the  States)  be  sovereign  within  their  re- 
spective spheres,  without  power  to  regulate  all 
their  internal  commerce,  as  well  as  police,  and 
direct  how,  when  and  where  it  shaU  be  con- 
ducted in  articles  intimately  connected  either 
with  public  morals  or  public  safety  or  public 
prosperity  Y*  Mr,  Justice  Grior,  in  still  more  em- 
phatic language,  said:  "  The  true  question  pro- 
sented  by  these  cases,  and  one  which  I  am  not 
disposed  to  evade,  is  whether  the  States  have  a 
right  to  prohibit  the  sale  and  consumption  of 
an  article  of  commerce  which  they  believe  to 
be  pernicious  in  its  effects,  and  the  cause  of 
disaue,  pauperism,  and  crime.  *  *  *  With- 
out attempting  to  define  what  are  the  peculiar 
subjects  or  limits  of  this  power,  it  may  safely  be 
affirmed,  that  every  law  for  the  restraint  or 
punishment  of  crime,  for  the  preservation  of 
the  public  peace,  health  and  morals  must  come 
within  this  eatery.  *  *  *  It  is  not  neces- 
sary, for  the  sake  of  justifying  the  state  leg^la- 
tion  now  under  consideration,  to  array  the  ap- 
palling statisUcs  of  misery,  pauperiBm  and 
crime  which  have  their  origin  in  the  use  or 
abuse  of  ardent  spirits.  The  police  power, 
which  is  exclusively  in  the^States,  is  alone  com- 
petent to  the  correction  of  these  great  evils;  and 
all  measures  of  restraint  or  prohibition  necessary 
to  effect  the  purpose  are  within  the  scope  of 
that  authorify." 

In  Bartemeyer  ▼.  Iowa,  86  U.  8. 18  Wall  129 
[21: 9291,  it  was  said  that  prior  to  the  adoption 
of  the  Fourteenth  Amendment,  state  enact- 
ments, regulating  or  prohibiting  the  traffic  of 
intoxicating  Uquors,  ndsed  no  question  under 
the  Constitution  of  the  United  States;  and  that 
such  legislation  was  left  to  the  discretion  of  the 
respective  States,  subject  to  no  other  limitationt 
than  those  imposed  by  their  own  Constitutions, 
or  by  the  general  principles  supposed  to  limit 
aU  legislative  power,  deferring  to  the  conten- 
tion ttiat  the  right  to  sell  intoxicating  liquors 
was  secured  by  the  Fourteenth  Amend  mcut, 
the  court  said  that  "  So  far  ss  such  a  right  ex- 
ists it  is  not  one  of  Uie  rights  growing  out  of 
citizenship  of  the  United  States."  In  liouton 
Beer  Co,  v.  MassaehusetU,  97  U.  S.  88  [24:092], 
it  was  said,  that  "As  a  measure  of  police  regu- 
lation, looking  to  the  preservation  of  public 
morals,  astatelaw  prohibiting  the  manufacture 
and  sale  of  intoxicating  liquors  is  not  repug- 
nant to  any  clause  of  the  Constitution  of  the 
United  States."  Finally,  in  FoiUr  v.  Kansas, 
112  U.  S.  206  [28:697],  the  court  said  that  the 
question  as  to  the  constitutional  power  of  a 
State  to  prohibit  the  manufacture  and  sale  of 
intoxicating  liquors  was  no  longer  an  open  one 
in  this  court.  These  cases  rest  upon  the  ac- 
knowledged right  of  the  States  of  tne  Union  to 
control  tneir  purely  internal  affairs,  and,  in  so 
doing,  to  protect  the  health,  morals,  and  safety 
of  their  people  by  regulations  that  do  not  inter* 
fere  with  the  execution  of  the  powers  of  the 
General  Government,  or  violate  rights  secured 
by  the  ConaUtution  of  the  United  States.    The 
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power  to  establish  such  remilatioDs,  as  was  said 
in  GMons  v.  Ogden,  22  IJ.  S.  9  Wlieat.  203 
[6:711,  reaches  everything  within  the  territory 
of  a  State  not  surrendered  to  the  National  Gk>v- 
emment. 

It  is,  however,  contended,  that,  although  the 
State  mav  prohibit  the  manufacture  of  mtox- 
icating  fiquors  for  sale  or  barter  within  her 
limits,  for  general  use  as  a  beverage,  "no  con- 
vention or  Legislature  has  the  n^ht,  under  our 
form  of  government,  to  prohibit  any  citizen 
from  manufacturing  for  his  own  use,  or  for  ex- 
port, or  storage,  any  article  of  food  or  drink 
not  endangenng  or  affecting  Uie  rights  of 
others."  The  ar^ment  made  Ui  support  of  the 
first  branch  of  this  oroposition,  briefly  stated, 
is  that  in  the  implied  compact  between  the 
State  and  the  citizen  certain  rights  are  reserved 
by  the  latter,  which  are  guaranteed  by  Uie  con- 
stitutional provision  protecting  persons  against 
being  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law,  and  with  whidi 
the  State  cannot  interfere;  that  among  those 
rights  is  that  of  manufacturing  for  one's  use 
either  food  or  drink;  and  that  wnile,  according 
to  the  doctrines  of  the  Commune,  the  State  mav 
control  the  tastes,  appetites,  habits,  dress,  food, 
and  drink  of  the  people,  our  system  of  govern- 
ment, based  upon  the  individuality  and  intelli- 
sence  of  the  citizen,  does  not  claim  to  control 
nim,  except  as  to  his  conduct  to  others,  leaving 
him  the  sole  judge  as  to  all  that  only  affects 
himself. 

It  will  be  observed  that  the  proposition,  and 
the  a^ument  made  in  support  of  it,  equallv 
concscte  that  the  right  to  manufacture  drink 
for  one^  personal  use  is  subject  to  the  condi- 
tion that  such  manufacture  does  not  endanger 
Gt  affect  the  rights  of  others.  If  such  manu- 
facture does  prejudiciallv  affect  the  riehts  and 
interests  of  the  community,  it  follows,  from  the 
very  premises  stated,  that  society  has  the  power 
to  protect  itself,  by  legislation,  against  the  in- 
jurious consequences  of  that  business.  As  was 
said  in  Munn  v.  lUirunB,  04  U.  6.  124  [24:  831, 
while  power  does  not  exist  with  the  whole 
people  to  control  rights  that  are  purely  and 
exclusively  private,  government  may  require 
"each  citizen  to  so  conduct  himself,  and  so  use 
his  own  property,  as  not  umiecessarily  to  injure 
another.'^ 

But  by  whom,  or  bv  what  authority,^  is  it  to 
be  determined  whether  the  manufacture  of 
particular  articles  of  drink,  either  for  general 
use  or  for  the  personal  use  of  the  maker,  will  in- 
juriously affect  the  public?  Power  to  deter- 
mine such  questions,  so  as  to  bind  aU,  must 
exist  somcwnere;  else  society  will  be  at  the 
mercy  of  the  few,  who,  regarding  only  their 
own  appetites  or  passions,  may  be  willing  to 
imperil  the  peace  and  security  of  the  many, 
provided  onfv  they  are  permitted  to  do  as  they 
pieasc.  Under  our  system  that  power  is  lodged 
with  the  legislative  branch  of  the  government 
It  belongs  to  that  department  to  exert  what  are 
known  as  the  police  powers  of  the  State,  and 
to  determine,  primarily,  what  measures  are  ap- 
propriate or  needful  for  the  protection  of  the 
public  morals,  the  public  health,  or  the  public 
safety. 

It  does  not  at  all  follow  that  every  statute 
enacted  ostensibly  for  the  promotion  of  these 
ends  is  to  be  accepted  as  a  legitimate  exertion 
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of  the  police  powers  of  the  State.    There  are, 
of  necessitv,  limits  beyond  whk^  legislation 
cannot  rij^htfully  go.    While  every  possible 
presumption  is  to  be  indulged  in  favor  of  the 
validly  of  a  statute,  Binlung  Fund  €kue$,  99 
U.  S.  718  [25:  601],  the  courts  must  obey  the 
Constitution  rather  than  the  law-making  de- 
partment of  government,  and  must,  upon  their 
own  responsioilitv,  determine  whether,  in  anv 
particukur  case,  these  limits  have  been  passed. 
"  To  what  purpose,"  it  was  said  in  Marhury  v. 
Madison,  6  U.  8.  1  Cranch,  187,»167  [2:  W,  70], 
"  are  powers  limited,  and  to  what  purpose  la 
that  umitation  committed  to  writing,  if  these 
limits  may,  at  any  time,  be  passed  bjr  those  in- 
tended to  be  restrained?    The  distinction  be- 
tween a  government  with  limited  and  unlimited 
poweni  S  abolished,  if  those  limits  do  not  con- 
fine the  persons  on  whom  they  are  imposed, 
and  if  acts  prohibited  and  acts  allowed  are  of 
equal  obligation."    The  courts  are  not  bound 
by  mere  forms,  nor  are  they  to  be  misled  by 
mere  pretenses.    They  are  at  liberty — indeed^ 
are  under  a  solemn  duty — ^to  look  at  the  sub- 
stance of  things,  whenever  they  enter  upoa  the 
inquiry  whether  the  Legislature  has  transcended 
the  limits  of  its  authoritv.    If,  therefore,  a 
statute  purporting  to  have  ueen  enacted  to  pro- 
tect the  public  health,  the  public  morals,  or  thi 
public  safety,  has  no  real  or  substantial  re]& 
tlon  to  those  ob^ts,  or  is  a  palpable  invasioi] 
of  riffhts  secured  by  the  fundamental  law,  it  ij 
the  duty  of  the  courts  to  so  adiudge,    &nc 
thereby  give  effect  to  the  Gonstltuuoii. 

Keeping  in  view  these  principleB,  as  aovem 
ing  the  rdations  of  the  Judicial  and  legislative 
departments  of  government  with  each  other,  i 
is  difficult  to  perceive  any  ground  for  the  judi 
darv  to  declare  that  the  prohil^tian  by  Kansa 
of  the  manufacture  or  sale,  within  her  limits 
of  intoxicatlDg  liquors  for  general  use  there  a 
a  beverage,  is  not  fairly  adapted  to  the  end  o 
protecting  the  community  against  the  evil 
whidi  confessedly  result  from  the  excessive  us 
of  ardent  spirits.  There  is  no  Justification  f  c 
holding  that  the  State,  under  the  guise  mercl 
of  police  regulations,  is  here  aiming  to  depriv 
the  citizen  of  his  constitutional  rignts;  for  w 
cannot  shut  out  of  view  the  fact,  within  tt 
knowledge  of  all.  that  the  public  healthi,  tl 
public  morals,  and  the  public  safety,  may  l 
endangered  bv  the  general  use  of  intoxicatic 
drinks:  nor  the  fact,  established  by  statistic 
accessible  to  everyone,  that  the  idleness^  disG 
der,  pauperism,  and  crime  existing  in  U 
coimtry  are,  in  some  degree  at  least,  toaceab 
to  this  evil.  If,  therefore,  a  State  deems  tl 
absolute  prohibition  of  the  manufacture  ai 
sale,  within  her  limits,  of  intoxicatlDg  liQnc 
for  other  than  medical,  scientific,  and  man 
facturing  purposes,  to  be  necessary  to  the  pea 
and  security  of  society,  the  courts  canni 
without  usurping  legislative  functions,  overri 
the  will  of  the  people  as  thus  expressed  by  ttti 
chosen  representatives.  They  have  notmnK 
do  with  the  mere  policy  of  legislation.  ] 
deed,  it  is  a  f  undunental  principle  in  our  in^ 
tutions,  indispensable  to  the  preserraUon 
public  liberty,  that  one  of  the  separate  depa 
ments  of  government  shall  not  usurp  povn 
committed  bv  the  Constitution  to  anc^er  « 
partment  And  so,  if,  in  the  Judgment  ot  l 
Legislature,  the  manufacture  of  intoxicu^u 


=«    C\ 


1887. 


MueiiBB  T.  Kahbab 


628-C78 


[663] 


IM41 


liquon  for  tbe  maker's  own  oae,  as  a  beverage, 
would  tend  to  cripple,  if  it  did  not  defeat,  the 
effort  to  guard  the  community  against  the  evils 
attending  the  ezcoeslve  use  of  such  liquors,  it  is 
not  for  uke  courts,  upon  their  views  as  to  what 
Is  best  and  safest  for  the  oommuDitv,  to  disre- 
gard the  legislative  determination  oi  that  ques- 
tion.  Bo  far  from  such  a  regulation  having  no 
relation  to  the  generpi  end  sought  to  be  accom- 
plished, the  entire  scheme  of  prohibition,  as 
embodied  in  the  Constitution  ana  laws  of  Kan- 
sas, might  faU,  if  the  right  of  each  citizen  to 
manufacture  intoxicating  liquors  for  his  own 
use  as  a  beveraee  were  recognized.  Such  a 
right  does  not  inhere  in  citizenship.  Nor  can 
it  be  said  that  government  interferes  with  or 
impairs  anyone's  constitutional  rights  of  lib- 
erty or  of  property,  when  it  determines  that  the 
manufacture  and  iaXe  of  intoxicating  drinks, 
for  general  or  individual  use,  as  a  beverage, 
are,  or  may  become,  hurtful  to  society,  and 
constitute,  uieref  ore,  a  business  in  which  no  one 
may  lawfully  engage.  Those  rights  are  best 
■ecured,  in  our  government,  by  the  observance, 
upon  the  part  of  all,  of  such  regulations  as  are 
established  by  competent  authority  to  promote 
the  common  Rood.  No  one  may  rightfully  do 
that  which  tne  law-making  power,  upon  rea- 
sonable grounds,  delares  to  be  prejudicial  to 
thegeneral  welfare. 

This  conclusion  is  unavoidable,  tmless  the 
Fourteenth  Amendment  of  the  Constitution 
takes  from  the  States  of  the  Union  those  powers 
of  police  that  were  reserved  at  the  time  the 
ori^al  Constitution  was  adopted.  But  this 
eourt  lias  declared,  upon  full  consideration,  in 
narhier  v.  OannoUy,  118  U.  8.  81  [28: 924]  that 
the  Fourteenth  Amendment  had  no  such  eSecl, 
After  observing,  among  other  things,  that  that 
amendment  forbade  the  arbitrary  deprivation 
of  life  or  liberty,  and  the  arbitraiy  spoliation 
of  property,  and  secured  equal  protection  to 
all  under  like  circumstances,  in  respect  as  well 
to  their  personal  and  civil  rights  as  to  their  ac- 
quisition and  enjoyment  of  property,  the  oourt 
■aid :  *'  But  neitLer  tbe  amendment — broad  and 
comprehensive  as  it  is — nor  any  other  amend- 
ment was  designed  to  interfere  with  the  power 
of  the  State,  sometimes  termed  its  police  poner, 
to  prescribe  regulations  to  promote  the  health, 
peace,  morals,  education,  and  good  order  of  the 
people,  and  to  legislate  so  as  to  increase  the  in- 
dustries of  the  State,  develop  its  resources,  and 
add  to  Its  wealth  and  prosperity." 

Undoubtedly  the  State,  when  providing,  by 
legislation,  for  the  protection  of  the  public 
health,  the  public  morals,  oi  the  public  safetv, 
is  subject  to  the  paramoun  authority  of  the 
Constitution  of  the  United  States,  and  may  not 
violate  rights  secured  or  guaranteed  by  that  in- 
strument, or  interfere  wlu  the  execution  of  the 
powers  confided  to  the  General  Government. 
Henderion  v.  Maytyr  of  N,  J.  92  U.  S.  269  [23: 
5481;  Hannibal  d:St.J,RROo,  v.  Busen,  95 
U.  8.  465  [24:5271;  Hew  Orleans  Oae  Light  Co, 
V.  Louieana  Light  Co,  115  U.  S.  650  [29: 516' 
WaUing  v.  Mieltigan,  116  U.  S.  446  29: 691 
Tick  Wo.  V.  Hofidm,  118  U.  S.  856  [80: 220; 
Morgan'e  SUamehip  Co,  v.  Louisana  Board  of 
nealth.  Id.  455  [80: 2871. 

Upon  this  nound— if  we  do  not  misappre- 
hend the  posi^n  of  defendants— It  Is  contended 
that,  as  tne  primary  and  prindpai  use  of  beer 
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is  as  a  beverage;  as  their  respective  breweries 
were  erected  when  it  was  lawful  to  engage  in 
the  manufacture  of  beer  for  every  purpose;  as 
such  establishments  will  become  of  no  value  as 
property,  or,  at  least,  will  be  materially  dimin- 
ished in  value,  if  not  employed  In  the  manufact- 
ure of  beer  for  every  purpose;  the  prohibition 
upon  their  being  so  employed  Is,  In  effect,  a 
taking  of  propertv  for  public  use  without  com* 
pensation,  and  depriving  the  citizen  of  his 
property  without  due  process  of  law.  In  other 
words,  although  the  State,  in  the  exercise  of 
her  police  powers,  may  lawfully  prohibit  the 
manufacture  and  sale,  within  her  fimits,  of  in- 
toxicating liquors  to  be  used  as  a  beverage,  legis- 
lation having  that  object  in  view  cannot  be  en- 
forced against  those  who,  at  the  time,  happen 
to  own  property,  the  chld^  value  of  which  con- 
sists in  its  ntness  for  such  manufacturing  pur- 
poses, unless  compensation  is  first  made  for  the 
diminution  in  the  valu^  of  their  property,  ro* 
suiting  from  such  prohibitonr  enactments. 

This  interpretation  of  the  Ix>urteenth  Amend* 
ment  is  inadmissible.  It  cannot  be  supposed 
that  the  States  intended,  by  adopting  that 
amendment,  to  impose  restraints  upon  Uie  ex- 
ercise of  their  powers  for  the  protection  of  the 
safety,  health,  or  morals  of  the  community.  In 
respect  to  contracts,  tlie  obligations  of  which 
are  protected  against  hostile  state  legislation, 
this  court  in  Butchere  Union  8.  H.  db  L,  S,  L. 
Co.  V.  Creeent  City  L.  A  Co,  111  U.  S.  751 
[28: 587],  said  that  the  State  could  not,  by  any 
contract,  limit  the  exercise  of  her  power  to  the 
prejudice  of  the  public  health  ana  the  public 
morals.  So,  hi  ISUme  v.  Mimmppi,  101  0.  S. 
816  [25: 1079],  where  the  Coustitution  was  in- 
voked against  the  repeal  by  the  State  of  a  cliar- 
ter,  granted  to  a  private  corporation,  to  conduct 
a  lotterv,  and  for  which  that  corporation  paid 
to  the  State  a  valuable  consideration  in  money, 
the  court  said:  "No  Legislature  can  bargain 
away  the  public  health,  or  the  public  morals. 
The  people  themselves  cannot  do  it.  much  less 
their  servants.  *  *  *  Government  is  organized 
with  a  view  to  their  preservation,  and  cannot 
devest  Itself  of  the  power  to  provide  for  them." 

Again,  in  New  Orleans  Gas  Light  Co.  v. 
Lautsana  Light  Co.  115  U.  8.  650, 672  [29:516, 
524]:  "The  constitutional  prohibition  upon 
state  laws  impairing  the  obligation  of  contracis 
does  not  restrict  the  power  of  the  State  to  pro- 
tect the  public  health,  the  public  morals,  or 
the  public  safety,  as  the  one  or  the  other  may 
be  involved  in  the  execution  of  such  contracts. 
Rights  and  privUeges  arising  from  contracts 
with  a  State  are  subject  to  regulations  for  the 
protection  of  the  public  health,  the  public 
morals,  and  the  public  safety,  in  the  same  sense, 
and  to  the  same  extent,  as  are  all  contracts  and 
all  property,  whether  owned  l^  natural  persons 
or  corporations." 

Tlie  principle  that  no  person  shall  be  deprived 
of  life,  liberty,  or  property,  without  due  procesa 
of  law,  was  embodiea,  in  substance.  In  the  Con- 
stitutions of  nearly  all,  if  not  all,  of  the  State* 
at  the  time  of  the  adoption  of  the  Fourteenth 
Amendment;  and  it  has  never  been  regarded  as 
Incompatible  with  the  principle,— equally  vital, 
because  essential  to  Uie  peace  and  ft&fety  of  so- 
ciety,— that  all  property  in  this  country  is  held 
under  the  implied  obligation  that  the  owner's 
use  of  It  shall  not  be  injurious  to  the  community. 
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BasUyn  Beer  Co.  ▼.  MaeeaehueetU,  97  U.  8.  82 
[24:991];  Oommonwedlth  y.  Aluer^  7  Cush.  58. 
An  illustration  of  this  doctrine  is  afforded  by 
PatUnon  v.  Kentucky,  97  U.  8.  501  [24: 1115J. 
Tbe  question  there  was  as  to  the  validity  of  a 
Statute  of  Kentucky,  enacted  in  1874,  imposing 
a  penalty  upon  anyone  selling  or  offering  for 
sale  oils  ana  fluids,  the  product  of  coal,  petro- 
leum, or  other  bituminous  substances,  which 
would  bum  or  ignite  at  a  temperature  below 
180*  Fahrenheit.  Patterson,  havinff  sold  within 
that  Commonwealth  a  certain  oil,  for  which 
letters  patent  were  issued  in  1867,  but  which 
did  not  come  up  to  the  standard  required  by 
said  statute,  and  having  been  indicted  therefor, 
disputed  the  State's  authority  to  prevent  or  ob- 
struct the  exercise  of  that  right.  This  court 
upheld  the  legislation  of  Kentucky,  upon  the 

ground  that  wliile  the  State  could  not  impair 
le  exclusive  right  of  the  patentee,  or  of  his 
assignee,  in  the  discovery  described  in  the  let- 
ters patent,  the  tangible  property,  the  fruit  of 
the  discovery,  was  not  beyond  control  in  the 
exerdse  of  her  police  powers.  It  was  said: 
' '  By  the  setUed  doctrines  of  this  court  the  police 
power  extends,  at  least,  to  the  protection  of  the 
nvee,  the  health,  and  the  property  of  the  com- 
munity a  j^ainst  the  injurious  exercdse,  by  any  cit- 
izen ,  of  his  own  rights.  State  legislation,  strict- 
ly and  legitimately  for  police  purposes,  does  not, 
in  the  sense  of  tiie  Constitution,  necessarily  in- 
trench upon  any  authority  whidi  has  been  con- 
fided, expressly  or  by  implication,  to  the  Na- 
tional Government.  The  Kentucky  Statute 
under  examination  manifestiy  belongs  to  that 
class  of  legislation.  It  is,  in  the  best  sense,  a 
mere  police  regulation,  deemed  essential  to  tJie 
protection  of  the  lives  and  property  of  citizens." 
Keferring  to  the  numerous  decisions  of  this 
court  guarding  the  power  of  Congress  to  regu- 
late commerce  against  encroachment,  under 
the  guise  of  state  regulations,  established  for 
the  pur^oee  and  with  the  effect  of  destroying 
or  impairing  rights  secured  by  the  Constitution, 
it  was  further  said:  "  It  has.  nevertheless,  with 
marked  distinctness  and  uniiormity,  recognized 
the  necessity,  growmg  out  of  the  fundamental 
conditions  of  civil  society,  of  upholding  state 
police  regulations  which  were  enacted  in  good 
faith,  andbad appropriate  and  direct  connection 
with  that  protection  to  life,  health,  and  property 
which  each  Stnte  owes  to  her  citizens."  See 
also  U.  8,  v.  Dewitt.  76  U.  S.  9  WaU.  41  [19: 
698];  Licenee  Tax  Ccues,  72  U.  S.  5  WalL  462 
'18:497];  Pervear  y.  CammonweaKh,  Id.  475 
18: 6081. 

Another  decision,  very  much  in  point  upon 
this  branch  of  the  case,  is  NorthwesUm  FertiU 
iHfw  Co.  V.  Hyde  Park,  97  U.  S.  659,  667  [24: 
1086, 1088],  also  decided  after  the  adoption  of 
the  Fourteenth  Amendment.  The  court  there 
sustained  the  validity  of  an  ordinance  of  tibe 
Village  of  Hyde  Park,  in  Cook  County.  Illinois, 
passed  under  legislative  authority,  forbidding 
any  person  from  transporting  through  thatviT 
lage  offal  or  other  offensive  or  unwholesome 
matter,  or  from  maintsining  or  carrying  on  an 
offendye  or  unwholesome  business  or  establish- 
ment within  its  limits.  The  fertilizing  com- 
pany had,  at  large  expense,  and  under  author- 
ity expressly  conferred  by  its  charter,  located 
its  works  at  a  particular  point  in  the  county. 
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Besides,  the  charter  of  the  village,  at  that  time, 
provided  Uiat  it  should  not  interfere  with  pa^ 
ties  engaged  in  transporting  animal  matter  nom 
Chicago,  or  from  manufacturing  H  into  a  fer-  [ 
tilizer  or  other  chemical  product  The  en- 
forcement of  the  ordinance  In  question  oper- 
ated to  destroy  the  business  of  me  company, 
and  seriously  to  Impair  the  value  of  its  proper- 
ty. As,  however,  its  business  had  become  a 
nuisance  to  the  community  in  which  it  was  con> 
ducted,  producing  discomfort,  and  often  sick- 
ness, among  large  masses  of  people,  the  court 
maintained  the  authority  of  the  village,  acting 
under  legislative  sanction,  to  protect  the  public 
health  against  such  nuisance.  It  said:  "We 
cannot  doubt  that  the  police  power  of  the  State 
was  applicable  and  adequate  to  give  an  effectual 
remedy.  That  power  oelon^ed  to  tbe  States 
when  the  Federal  Constitution  was  adopted. 
They  did  not  surrender  it,  and  they  ^  have  it 
now.  It  extends  to  the  entire  property  and 
business  within  their  local  jurisdiction.  Both 
are  subject  to  it  in  all  proper  cases.  It  rests 
upon  the  fundamental  principle  that  everyone 
shall  so  use  his  own  as  not  to  wrong  and  injure 
another.  To  regulate  and  abate  nuisances  it 
one  of  its  ordinary  functions." 

It  is  supposed  by  the  defendants  that  the  doo- 
trine  for  whldi  dey  contend  Is  sustained  by 
Pumpeay  v.  Qreen  Bay  Co.  80  U.  8. 18  WA 
168  [20:557].    But  in  that  view  we  do  not  con- 
cur.   That  was  an  action  for  the  reooveiy  of 
damages  for  ^e  overflowing  of  the  plaintiff's 
land  by  water,  resulting  from  the  constructioa 
of  a  dam  across  a  river.    The  defense  was  that 
the  dam  constituted  a  part  of  the  system  adopt- 
ed by  the  State  for  improving  the  navigatioa 
of  Fox  and  Wisconsin  Bivers;  and  it  was  con- 
tended that  as  the  damages  of  which  the  plaint- 
iff complained  were  cmlv  the  result  of  the 
improvement  under  legislative  sanction,  of  % 
navigable  stream,  he  was  not  entiUed  to  com- 
pensation from  the  State  or  its  a^ts.    The 
case,  therefore,  Involved  the  Question  whether 
the  overflowing  of  the  plaintln's  land,  to  sodi 
an  extent  that  it  beo&me  practically  unfit  to  be 
used,  was  a  taking  of  property,  within  the  mean- 
ing of  the  Constitution  of  Wisconsin,  i»ovid- 
Ing  that  "  The  property  of  no  person  shall  be 
taken  for  public  use  without  juat  oompensation 
therefor."    This  court  said  It  would  be  a  very 
curious  and  unsatisfactory  result,  were  it  hdd 
that,  "If  the  government  refrains  from  the  ab- 
solute convcnSon  of  real  property  to  the  uses  of 
the  public,  it  can  destroy  its  value  entirely,  can 
inflict  irreparable  and  permanent  Injury  to  any 
extent,  csn,  in  effect,  subject  it  to  total  deatruo- 
tion,  without  making  any  compensation,  be- 
cause, in  the  narrowest  sense  of  that  word,  it 
is  not  taken  for  the  public  use.    Such  a  con- 
struction would  pervert  the  constitutional  i»o- 
vision  into  a  restriction  upon  the  rights  of  the 
citizen,  as  those  rights  stood  at  the  common 
law,  instead  of  the  government,  and  mmke  it 
an  authority  for  the  mvasion  of  private  rights 
under  the  pretext  of  the  public  good,  which  had 
no  warrant  in  the  laws  or  practices  of  our  an- 
cestors.'* 

These  principles  have  no  application  to  the 
case  under  consideration.  The  question  in 
PumpeUy  v.  Qreen  Bay  Co,  arose  under  the 
State  8  power  of  eminent  domain;  while  the 
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quMtioB  now  before  ns  arises  under  what  are^ 
strictly,  the  police  powers  of  the  State,  exerted 
for  the  protection  of  the  health,  morals,  and 
safety  of  tiie  people.  That  case,  as  this  court 
nid  In  TrantporUUian  Co,  ▼.  Chieaoo,  99  U.  S. 
642  [26:888]  was  an  extreme  qualmcation  of 
the  aoctrine,  universally  held,  that  "acts  done 
in  the  prop^  exercise  of  goyemmental  powers, 
and  not  directly  encroachuig  upon  private  prop- 
erty, though  these  consequences  may  impair 
itB  use,"  do  not  constitute  a  taking  within  the 
meaning  of  the  constitutiooal  provision,  or  en- 
title the  owner  of  such  property  to  compensa- 
tion from  the  State  or  its  agents,  or  give  him 
any  right  of  action.  It  was  a  case  in  which 
there  was  a  * 'permanent  flooding  of  private 
property,"  a  "physical  invasion  of  the  real  es- 
tate of  the  private  owner,  and  a  practical  ouster 
of  his  possession. "  His  property  was,  in  effect, 
required  to  be  devoted  to  the  use  of  the  public, 
and,  consequenUy,  he  was  entiUed  to  compen- 
sation. 

As  already  stated,  the  present  case  must  be 
governed  by  principles  that  do  not  involve  the 
power  of  eminent  domain,  in  the  exercise  of 
which  property  may  not  be  taken  for  Dublic 
use  without  compensation.  A  prohibition 
simply  upon  the  use  of  property  for  purposes 
that  are  aeclared,  by  valid  legislation,  to  be  in- 
jurious to  the  health,  morals,  or  safety  of  the 
[  669 1  community,  cannot,  in  any  Just  sense,  be  deemed 
a  taking  or  an  approprmfion  of  property  for 
the  pubnc  benefit.  Such  legislation  does  not 
disturb  the  owner  in  the  control  or  use  of  his 
property  for  lawful  purposes,  nor  restrict  his 
right  to  dispose  of  it,  but  is  only  a  declaration 
l^  the  State  that  its  use  by  anyone,  for  certain 
forbidden  purposes,  is  prejudicial  to  the  public 
interests.  J^or  can  legislation  of  that  cnarao- 
ter  come  within  the  Fourteenth  Amendment, 
in  any  case,  unless  it  is  apparent  that  its  leal 
object  is  not  to  protect  the  community^  or  to 
promote  the  general  well  being,  but,  under  the 
guise  of  police  regulation,  to  oeprive  the  owner 
of  his  liberty  and  property,  without  due  process 
of  law.  The  power  which  the  States  have  of 
prohibiting  such  use  by  individuals  of  their 
property  as  will  be  preiudicial  to  the  health,  the 
morals,  or  the  safety  of  the  public,  is  not — and, 
consistently  with  the  existence  and  safety  of 
organized  society,  cannot  be— burdened  with 
the  condition  that  tiie  State  must  compensate 
such  individual  owners  for  pecuniary  losses 
they  may  sustain,  by  reason  of  their  not  being 
permitted,  by  a  noxious  use  of  their  property, 
to  inflict  injury  upon  the  community.  T&e 
exercise  of  the  police  power  by  the  destruction 
of  property  which  is  itself  a  public  nuisance, 
or  the  prohibition  of  its  use  in  a  |)articular  way, 
whereby  its  value  becomes  depreciated,  is  very 
different  from  taking  property  for  public  use, 
or  from  depriving  a  person  of  his  property 
without  due  process  of  law.  In  the  one  case, 
a  nuisance  only  is  abated;  in  the  other,  un- 
offending property  is  taken  away  from  an  in- 
nocent owner. 

It  is  true  that  when  the  defendants  in  these 
cases  purchased  or  erected  their  breweries,  the 
laws  of  the  State  did  not  forbid  the  manufact- 
ure of  intoxicating  liquors.  But  the  State  did 
not  tberebv  give  any  assurance,  or  come  under 
an  obligation,  that  its  legislation  upon  thntsub^ 
ject  would  remam  undianged.    Indeed,  as  was 
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said  in  Storie  v.  MMnippi,  101  U.  8.  814  [25: 
1079]  the  supervision  of  the  pubUc  health  and 
the  public  morals  is  a  governmental  power, 
"continuing  in  its  nature,**  and  "to  be  dealt 
with  as  the  special  exigencies  of  the  moment 
may  requirer  &i>d  that,  "for  this  purpoie,  tlie 
largest  legislative  discretion  is  allowed,  and  the 
discretion  cannot  be  parted  with  anymore  than 
the  power  itself."  So  in  Boston  Beer  Go.  v. 
MauachuHtU,  97  U.  S.  32  [24:991]:  "If  the 

Sublic  safety  or  the  public  morals  require  tlie 
iscontinuance  of  any  manufacture  or  traffic, 
the  hand  of  the  Legislature  cannot  be  stayed  \mO'\ 
from  providing  for  its  discontinuance  by  any 
inddental  inconvenience  which  individuals  or 
corporations  may  suffer." 

It  now  remains  to  consider  certain  questions 
relating  particularly  to  the  thirteenth  section 
of  the  Act  of  1885.  That  section— which  takes 
the  place  of  section  18  of  the  Act  of  1881— is 
as  follows:  # 

"Sec.  18.  All  places  where  intoxicating  liq- 
uors are  manufactured,  sold,  bartered,  or  given 
away  in  violation  of  any  of  the  provisions  of 
this  Act,  or  where  intoxicating  liquors  are  kept 
for  sale,  barter  or  delivery  in  violation  of  this 
Act,  are  hereby  declared  to  be  common  nui- 
sances; and  upon  the  iudgment  of  any  court 
having  jurisdiction  finoing  such  place  to  be  a 
nuisance  under  this  section,  the  sheriff,  his 
deputy,  or  under  sheriff,  or  any  constable  of 
the  proper  county,  or  marshal  of  any  city 
where  the  same  is  located,  shall  be  directed  to 
shut  up  and  abate  such  place  by  taking  posses- 
sion thereof  and  destroying  all  intoxicating 
liquors  found  therein,  together  with  all  signs, 
screens,  bars,  bottles,  glasses,  and  other  prop* 
erty  used  in  keeping  and  maintaining  said  nui- 
sance; and  the  owner  or  keeper  thereof  shall, 
upon  conviction,  be  adjudged  guilty  of  main- 
taining a  common  nuisance,  and  shall  be  pun- 
ished by  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars,  and 
by  imprisonment  in  the  county  jail  not  less 
than  thirty  days,  nor  more  thiui  ninety  days. 
The  attorney-general,  county  attorney,  or  any 
citizen  of  the  county  where  such  numnce  ex- 
ists, or  is  kept,  or  is  maintained,  may  maintain 
an  action  in  the  name  of  the  State  to  abate  and 
perpetually  enjoin  the  same.  The  injunction 
shall  be  granted  at  the  commencement  of  the 
action,  and  no  bond  shall  be  required.  Any 
person  violating  the  terms  of  any  injunction 
granted  in  such  proceeding,  shall  be  punished 
as  for  contempt,  by  a  fine  of  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  not  less 
than  thirty  days  nor  more  than  six  months,  or 
by  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court." 

It  is  contended  by  counsel  in  the  case  of  Kan-  [67 1  ] 
909  V.  Ziebold  db  IlageLin  that  the  entire  scheme 
of  this  section  is  an  attempt  to  deprive  persons 
who  come  within  its  provisions  of  their  prop- 
erty and  of  their  liberf^  without  due  process  of 
law;  especially,  when  taken  in  connection  with 
that  clause  of  section  14  (amendatory  of  section 
21  of  the  Act  of  1881)  which  provides  that  "In 
prosecutions  under  this  Act,  by  indictment  or 
otherwise,  *  *  *  it  shall  not  be  necessary  in 
the  first  instance  for  the  State  to  prove  that  the 
party  charged  did  not  have  a  permit  to  sell  in- 
toxicating liquors  for  the  excepted  purposes." 
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We  are  unable  to  perceiye  anything  in  these 
I'^golallons  inconsistent  with  the  constitutional 
guarantees  of  liberty  and  property.  The  State 
SaTing  authority  to  prohibit  the  manufacture 
and  sue  of  intoxicating  liquors  for  other  than 
medical,  scientific,  ana  mechanical  purposes, 
we  do  not  doubt  her  power  to  declare  that  any 
place,  kept  and  nudntained  for  the  illegal  man- 
ufacture and  sale  of  such  liquors,  shall  be 
deemed  a  common  nuisance,  and  be  abated, 
and,  at  the  same  time,  to  provide  for  the  in- 
dictment and  trial  of  the  offender.  One  is  a 
Eroceeding  against  the  property  used  for  for- 
idden  purposes,  while  the  other  is  for  the  pun- 
ish ment  of  the  offender. 

It  is  said  that  by  the  thirteenth  section  of  the 
Act  of  1885,  the  L^lature,  findin^g  a  brewery 
within  the  State  in  actual  operation,  without 
notice,  trial,  or  hearing,  by  the  mere  exercise 
ef  its  arbitrary  caprice,  declares  it  to  be  a  com- 
mon nuisance,  and  then  prescribes  the  conse- 
auences  which  are  to  foUow  inevitably  by  ]u- 
icial  mandate  required  bv  the  statute,  and  m- 
volviuff  and  permitting  the  exerdse  of  no  ju- 
dicial mscretion  or  judgment;  that  the  brewery 
being  found  in  operation,  the  court  is  not  to  de- 
tenmns  whether  14  is  a  common  nuisance,  but, 
imder  the  command  of  the  statute,  is  to  find  it 
to  be  one;  that  it  is  not  the  liquor  made,  or  the 
making  of  it,  which  is  thus  enacted  to  be  a  com- 
mon nuisance,  but  the  place  itself,  including  all 
the  property  used  in  keeping  and  maintaining 
the  common  nuisance;  that  the  judge  having 
thus  signed  without  inquiry — and,  it  mav  be, 
oontraiy  to  the  fact  and  against  hia  own  judg- 
[672]  ment— the  edict  of  the  Le^lature,  the  court  is 
commanded  to  take  possession  by  its  officers  of 
the  place  and  shut  it  up;  nor  is  all  this  destruc- 
tion of  property,  by  legislative  edict,  to  be  made 
as  a  forfeiture  consequent  upon  conviction  of 
any  offense,  but  merely  because  the  Legislature 
60  commands;  and  it  is  done  by  a  court  of  equity, 
without  any  previous  conviction  first  had,  or 
any  trial  known  to  the  law. 

This,  certainly,  is  a  formidable  arraignment 
of  the  legislation  of  Kansas,  and  if  it  were 
founded  upon  a  just  interpretation  of  her  stat- 
utes, the  court  would  have  no  difficulty  in  de- 
claring that  they  could  not  be  enforced  without 
infringing  the  constitutional  rights  of  the  cit- 
izen. But  those  statutes  have  no  such  scope 
and  are  attended  with  no  such  results  hs  the  de- 
fendants suppose.  The  court  is  not  required  to 
give  effect  to  a  legislative  "decree"  or  "ixiict," 
unless  every  enactment  by  the  law  makins^ 
power  of  a  State  is  to  be  so  characterized.  It 
is  not  declared  that  ever^  establishment  is  to  be 
deemed  a  common  nuisance  because  it  may 
have  been  maintained  prior  to  the  passage  of 
the  statute  as  a  place  for  manufacturing  intox- 
icating liquors.  The  stalute  is  prosp^tive  in 
its  operation,  that  is,  it  does  not  put  the  brand 
of  a  common  nuisance  upon  anv  place,  unless, 
after  its  passage,  that  place  is  kept  and  main- 
tained for  purposes  declar^  by  the  Legislature 
to  be  injurious  to  the  community.  Kor  is  the 
court  required  to  adjudge  any  place  to  be  a 
common  nuisance  simply  because  it  is  charged 
by  the  State  to  be  such.  It  must  first  find  it  to 
be  of  that  character;  that  is,  must  ascertain,  in 
some  le^  mode,  whether  since  the  statute  was 
passed  tne  place  in  question  has  been,  or  is  be- 
ing, so  used  as  to  make  it  a  common  nuisance. 
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Eoually  untenable  is  the  proposition  that  pro- 
ceedings in  equity  for  the  purposes  indicated 
in  the  thirteenth  section  of  the  statute  are  in- 
consistent with  due  process  of  law.    "In  re- 
gard to  public  nuisances,"  Mr,  JusHce  Story 
says,  "the  jurisdiction  of  courts  of  equity  seems 
to  be  of  a  very  ancient  date,  and  has  been  dis- 
tinctly traced  back  to  the  reign  of  Queen  Eliza- 
beth.   The  jurisdiction  is  applicable  not  only 
to  public  nuisances,  strictlv  so  called,  but  also 
to  purprestures  upon  public  rights  and  prop- 
erty. *  *  *  In  case  of  public  nuisances,  prof^ 
erly  so  called,  an  indictment  lies  to  abate  tnem,     | 
and  to  punish  the  offenders.    But  an  infc^m*- 
tion  also  lies  in  equity  to  redress  the  grievanca 
by  way  of  injunction."    2  Stoiy,  Eq.  §§  921, 
922.    The  ground  of  this  jurisdiction  in  cases 
of  purprestura,  as  weU  as  of  public  nuisances^ 
is  tne  ability  of  courts  of  equity  to  give  a  more 
speedy,  effectual,  and  permanent  remedy  than 
can  be  had  at  law.    They  can  not  only  prevent 
nuisances  tha^  are  threatened,  and  before  irT^>- 
arable  mischief  ensues,  but  arrest  or  abate 
those  in  progress,  and,  by  perpetual  injunction, 
protect  the  public  against  them  in  the  future; 
whereas,  courts  of  law  can  only  reach  existing 
nuisances,  leaving  future  acts  to  be  the  subject 
of  new  prosecutions  or  proceedings.    This  is  a 
salutary  jurisdiction,  especially  where  a  nui- 
sance anects  the  health,  morals,  or  safety  of  the 
community.    Though  not  frequently  exercised, 
the  power  undoubt^y  exists  in  courts  of  equity 
thus  to  protect  the  public  a^dnst  injury.     Dis- 
trict AUy.  V.  Lynn  dbB.HU,  CoA^  Qxkj,  245; 
AttyOen.  ▼.  New  Jersey  R,  R,  d  T.  O?.  8  N.  J. 
£q.  139;  AUy-Oen.  v.  Tudor  Je$  Oo,  104  Maaa. 
244;.Stot0v.  J^a6»20,5Port.(A1a.)279,294:  HimU 
V.  Atty-Gen,  22  Ala.  194;  Atty-Oen.  v.  Hunter^ 
1  Dev.  Eq.  18;  AUy-Oen.  t.  Forbe$,  2  MyL  & 
0.  128.  129,  188;  AttyGen,  v.  Great  Northern 
R  Oo.  I  Drew.  <&  8. 161;  Eden,  Inj.  259;  Kerr, 
Inj.  2d  ed.  168. 

As  to  the  objection  that  the  statute  makes  no 
provision  for  a  jury  trial  in  cases  like  this  one, 
it  is  sufficient  to  say  that  such  a  mode  of  trial  is 
not  required  in  suits  in  equity  brought  to  abate 
a  public  nuisance.     The  statutory  direction 
that  an  injunction  issue  at  the  commencemeat 
of  the  action  is  not  to  be  construed  as  dispena- 
ing  with  such  preliminary  proof  as  is  necessary 
to  authorize  an  injimction  pending  the  auiu 
The  court  is  not  to  issue  an  injunction  simplw 
because  one  is  asked,  or  because  the  charge  is 
made  that  a  common  nuisance  is  maintained  In 
violation  of  law.    Tlie  statute  leaves  the  court 
at  liberty  to  ^ve  effect  to  the  principle  that  an 
injunction  will  not  be  granted  to  restrain  a  nui- 
sance, except  upon  clear  and  satisfactory  evi- 
dence that  one  exists.    Here  the  fact  to  be  as- 
certained was,  not  whether  a  place,  kept  and. 
maintained  for  purposes  forbidden  by  the  stat- 
ute, was,  per  se,  a  nuisance — that  fact  being 
conclusively  determined  by  the  statute  itself^* 
but  whether  the  place  in  question  was  so  kept 
and  maintained.    If  the  proof  upon  that  point 
is  not  full  or  sufficient,  the  court  can  refuse  an. 
injunction,  or  postpone  action  until  the  State 
first  obtains  the  verdict  of  a  jury  in  her  favor. 
In  this  case  it  cannot  be  denied  that  the  def  en<l. 
ants  kept  and  maintained  a  place  that  ia  wittiin 
the  statutory  definition  of  a  common  nuisance. 
Their  petition  for  the  removal  of  the  cause  from 
the  state  court,  and  their  answer  to  the  bill,  ad- 
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mitted  every  fact  necessaiy  to  maintain  this 
•Hit,  if  the  statute  under  which  it  was  brought 
was  ooostitutional. 

Touching  the  proyision  that  in  prosecutions, 
bj  indictment  or  otherwise,  the  State  need  not. 
In  the  firit  instance,  prove  that  the  defendant 
has  not  the  permit  required  by  the  statute,  we 
nay  remark  that,  if  it  has  any  application  to  a 
proceeding  like  this,  it  does  not  deprive  liim  of 
the  presumption  that  he  is  innocent  of  any  vio- 
lation of  law.  It  is  only  a  declaration  that 
when  the  State  has  proven  that  the  place  de- 
scribed is  kept  and  maintained  for  the  manu- 
ftu^ure  or  sale  of  intoxicating  Hauors— such 
manufacture  or  sale  being  unlawful  except  for 
wptctHed  purposes,  and  then  only  under  a  per- 
mits—the prosecuUon  need  not  prove  a  nega- 
tive; namely,  that  the  defendant  has  not  the  re- 
qujbred  license  or  permit.  If  the  defendant  has 
sodi  license  or  permit,  he  can  easily  produce 
it,  and  thus  overthrow  the  prima  fade  case  es- 
tablished by  the  State. 

A  portloa  of  the  anrnment  in  behalf  of  the 
defendants  is  to  the  effect  that  the  Statutes  of 
Kansas  forbid  the  manufacture  of  intoxicating 
liquors  to  be  exported,  or  to  be  carried  to  other 
Stetes  and,  upon  that  ground,  are  repugnant  to 
Uie  clause  of  the  Constitution  of  the  United 
States,  giving  Ckmgress  power  to  regulate  com- 
merce with  foreign  Nations  and  among  the  sev- 
eral States.  We  need  only  say,  upon  this  point, 
that  there  is  no  intimation  in  the  recora  that 
the  beer  which  the  respective  defendants  man- 
ufactured was  intendea  to  be  carried  out  of  the 
State  or  to  foreign  countries.  And,  without 
expressing  an  opinion  as  to  whether  such  facts 
would  have  constituted  a  good  defense,  we  ob- 
serve that  it  will  be  time  enough  to  decide  a 
of  that  character  when  it  shall  come  before 


[675]  For  the  reasons  stated,  we  are  of  opinion  that 
the  judgments  of  the  Supreme  Court  of|Kan«as 
have  not  denied  to  Mugler,  the  plaintiff  in  er- 
ror, any  risht,  privilege,  or  Immuni^  secwred 
to  him  by  the  Constitution  of  the  United  States. 
and  its  judameni,  in  each  cam,  i$  accordingly , 
^Mrmed,  We  are,  also,  of  opinion  that  the 
Circuit  of  the  United  States  erred  in  dis- 
missing Uie  bill  of  the  State  against  Zicbold  & 
Hagelin.  The  decree  in  t/iat  ease  is  reversed, 
Ma  the  cause  remanded,  with  directions  to  en- 
ter a  decree  granting  to  the  State  such  relief  as 
the  Act  €f  March  7, 1886,  authorizes.  It  is  so 
ordered. 


Mr,  Justice  Field  delivered  the  following 
opinion: 

I  dissent  from  the  Judgment  in  the  last  case, 
the  one  coming  from  the  Circuit  Court  of  the 
United  SUtes. 

I  agree  to  so  much  of  the  opinion  as  asserts 
that  there  is  nothing  in  the  Constitution  or  laws 
of  the  United  States  affecting  the  validity  o) 
any  Act  of  Kansas  prohibiting  the  sale  of  in- 
toxicating liquors  manufactured  in  the  State. 
excq>t  under  proper  regulations  for  the  protec- 
tion of  the  healtn  and  morals  of  the  people. 
But  I  am  not  prepared  to  say  that  the  State 
can  prohibit  the  manufacture  of  such  liquors 
within  its  limits  if  they  are  intended  for  ex- 
portation«  or  forbid  their  sale  within  its  limits, 
under  like  regulations,  if  Congress  has  authoi 
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ized  thehr  importation,  though  the  Act  of  Kan- 
sas is  broad  enough  to  include  both  such  man- 
ufacture and  sale.  The  right  to  import  an  arti- 
cle of  merchandise,  recos^ized  as  such  by  the 
commercial  world — whether  the  rij^ht  be  given 
by  Act  of  Congress  or  by  treaty  with  a  foreign 
country — ^would  seem  necessarily  to  carry  £e 
right  to  sell  the  article  when  imported.  In 
Braum.  y.  Maryland,  26  U.  S.  12  Wheat  447 
[6:  eSS\  Chief  Justice  Marshall,  tn  delivering  [676] 
the  opinion  of  this  court,  said  as  follows: 
"Sale  is  the  object  of  importation,  and  if 
an  essential  ingredient  of  that  intercourse  of 
which  importation  constitutes  a  part.  It  is  as 
essential  an  ingredient,  as  indispensable  to  the 
existence  of  the  entire  thing,  then,  as  importa- 
tion itself.  It  must  be  considered  as  a  compo- 
nent part  of  the  power  to  regulate  commerce. 
Congress  has  a  right,  not  only  to  authorize  im* 
portal  ion,  but  to  authorize  the  importer  to  selL" 

If  one  State  can  forbid  the  flttle  within  its 
limits  of  an  imported  article,  so  may  all  the 
States,  each  selecting  a  different  article.  There 
would  then  be  little  uniformity  of  regulations 
vdth  respect  to 'articles  of  foreign  commerce 
imported  into  different  States;  and  the  same 
may  be  also  said  of  regulations  with  respect  to 
articles  of  interstate  commerce.  And  we  know 
it  was  one  of  the  objects  of  the  formation  of 
the  Federal  Constitution  to  secure  uniformity  of 
commercial  regulations  against  discriminating 
state  legislation,  The  construction  of  the  com- 
mercial clause  of  the  Constitution,  upon  which 
the  License  Oases  in  the  7th  of  Howard  were 
decided,  appears  to  me  to  have  been  substaa- 
tially  abandoned  in  later  decisions.  Hall  v.  Ds 
(Mr,  95  U.  S.  485  [24: 547];  Welton  v.  Mis- 
souri, 91  U.  S.  275  [28: 8471;  Mobile  County  v. 
KinibaU,  102  U.  S.  691  [26: 288];  Pwrker^urg 
A  0,  B.  Transportation  Ob.  v.  Parkersburg,  107 
U.  S.  691  [27:584]:  Olouecster  Ferry  Co.  v. 
Pennsylvania,  114 tf.  S.  196  [29: 158];  Wabash, 
8t.  L,  A  Pac.  R,  Co,  y.  Illinois,  118  U.  S.  557 
[80: 244].  I  make  tills  reservation  that  I  may 
not  hoTAafter  be  deemed  concluded  by  a  gener- 
al ccr^ourrence  in  the  opinion  of  the  majority. 

I  do  not  agree  to  what  is  said  with  reference 
to  the  case  from  the  United  States  Circuit 
Court  That  was  a  suit  in  equity  brought  for 
the  abatement  of  the  brewery  owned  by  the  de- 
fendants. It  is  bai*ed  upon  clauses  in  the  18th 
section  of  the  Act  of  Kansas,  which  are  as  fol- 
lows: 

"All  places  where  intoxicating  liquors  are 
manufactured,  sold,  bartered,  or  given  awav  in 
violation  of  any  of  the  provisions  of  this  Act, 
orwhere  intoxicating  liquors  are  kept  for  sale, 
barter,  or  delivery  in  violation  of  this  Act,  are 
hereby  declared  to  be  common  nuisances;  and 
upon  the  Judgment  of  any  court  having  Juris- 
diction finding  such  place  to  be  a  nuisance  un- 
der this  section,  the  sheriff,  his  deputy,  or  un- 
der sheriff,  or  any  constable  of  the  proper  coun-  [677  ] 
ty ,  or  marshal  of  any  city  where  the  same  is  lo- 
cated, shall  be  directed  to  shut  up  and  abate 
such  place  by  taking  possession  thereof  and  de> 
stroying  all  mtoxicating  liquors  found  therein, 
together  with  all  signs,  screens,  bars,  bottles, 
glasses,  and  other  property  uned  in  keeping  ana 
maintaining  said  nuisance;  and  the  owner  or 
keeper  thereof  shall,  upon  conviction,  be  ad- 
Judged  gwHtv  of  maintaining  a  common  nui- 
sance, and  shall  be  punished  by  a  fine  of  not 
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leaB  than  one  hundred  dollin  nor  more  than 
Ave  hundred  dollan,  and  by  imprisonment  in 
the  oonnty  jail  not  leas  than  thirty  days  nor 
more  than  ninety  days.  The  Attorney-Qener- 
al,  county  attorney,  or  any  citizen  of  the  coun- 
ty where  such  nuisance  exists,  or  is  kept,  or  is 
maintained,  may  maintain  an  action  in  the 
name  of  the  State  to  abate  and  perpetually  en- 
join the  same.  The  injunction  shall  be  grant- 
ed at  the  commeDcement  of  the  action  and  no 
bond  shall  be  required." 

By  a  previous  section  all  malt,  yinous,  and 
fermented  liouors  are  classed  as  intoxicating 
liquors,  and  tneir  manufacture,  barter,  and  sale 
are  equally  prohibited.  By  the  18th  section, 
as  is  "well  said  by  counsel,  the  Legislature, 
without  notice  to  the  owner  or  hearing  of  any 
kind,  declares  every  place  where  such  liquors 
are  sold,  bartered,  or  given  away,  or  kept  for 
sale,  barter,  or  delivery—in  this  case  a  brew- 
ery, where  beer  was  manufactured  and  sold, 
which,  up  to  the  passage  of  the  Act,  was  a 
lawful  industry — to  be  a  common  nuisance; 
and  then  prescribes  what  shall  follow,  upon  a 
court  having  Jurisdiction  finding  one  of  such 
places  to  oe  what  the  Legislature  has  already 
pronounced  it  The  court  \b  not  to  determine 
whether  the  place  is  a  common  nuisance  in 
fact,  but  is  to  find  it  to  be  so  if  it  comes  within 
the  definition  of  the  statute;  and,  having  thus 
found  it,  the  executive  officers  of  the  court  are 
to  be  directed  to  shut  up  and  abate  the  place 
by  taking  possession  of  it;  and,  as  Uiough  this 
were  not  sufficient  security  against  the  contin- 
nance  of  the  business,  they  are  to  be  required 
to  destroy  all  the  liquor  found  therein,  andj.  all 
other  property  used  in  keeping  and  maintain- 
ing the  nuisance.  It  matters  not  whether  they 
are  of  such  character  as  could  be  used  in  any 
other  business,  or  be  of  value  for  any  other  pur- 
poses. No  discretion  is  left  in  the  Judge  or  in 
the  officer. 

These  clauses  appear  to  me  to  deprive  one 
who  owns  a  brewery  and  manufactures  beer 
for  sale,  like  the  defendants,  of  property  with- 
out due  process  of  law.  The  destruction  to  be 
ordered  Is  not  as  a  forfeiture  upon  convicdon 
of  any  olfense,  but  merely  because  the  Le^sla- 
tare  has  so  commanded.  Assuming,  whidi  is 
not  conceded,  that  the  Legislature,  m  the  exer- 
cise of  that  undefined  power  of  the  State, 
called  its  police  power,  may,  without  compen- 
sation to  the  owner,  deprive  him  of  the  use  of 
his  brewery  for  the  purposes  for  whidi  it  was 
constructea  under  the  sanction  of  the  law,  and 
for  which  alone  it  \b  valuable,  I  cannot  see 
upon  what  principle,  after  closing  the  brewery, 
and  thus  putting  an  end  to  its  use  in  the  future 
for  manufacturing  spirits,  it  can  order  the  de- 
struction of  the  liquor  already  manufactured, 
which  it  admits  by  its  legislation  may  be  valu- 
able for  some  purposes,  and  allows  to  be  sold 
for  those  purposes.  Nor  can  I  see  how  the 
protection  of  the  health  and  morals  of  the  peo- 
ple of  the  State  can  require  the  destruction  of 
property  like  bottles,  glasses,  and  other  uten- 
sils, which  may  be  used  for  many  lawful  pur- 
poses. It  has  heretofore  been  supposed  to  be 
an  established  principle,  that  where  there  is  a 
power  to  abate  a  nuisance  the  abatement  must 
be  limited  by  its  necessity,  and  no  wanton  or 
unnecessary  injury  can  be  committed  to  the 
property  or  rights  of  individual.    Thus,  if  the 
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nuisance  consists  in  the  use  to  which  a  build- 
ing is  put,  the  remedy  is  to  stop  such  use,  noC 
to  tear  down  or  to  demolish  the  building  itself, 
or  to  destroy  propertyf ound  within  it.  Bab' 
coek  v.  Anfoto.SeN.  T.  268;  Ohmango  Bridge 
Co.  y.  A^,  88  N.  Y.  189.  The  decision  ot 
the  court,  as  it  seems  to  me,  reverses  this  prin- 
ciple. 

It  is  plain  that  great  wrong  will  often  be  done 
to  manufacturers  of  liouors.  If  legislation  like 
that  embodied  in  this  iSth  section  can  be  up- 
held. The  Supreme  Court  of  Kansas  admits 
that  the  L^lslature  of  the  State,  in  destroying 
the  values  <tf  such  kinds  of  property,  may  nave 
gone  to  the  utmost  verge  of  constitutional  au- 
thority. In  my  opinion  it  has  passed  beyond 
that  verge,  and  crossed  the  line  which  separatee 
regulation  from  confiscation. 


In  the  Matter  of  RUFUS  ^A.  AYEB8,  iV 

UUanar,  * 


Bx  Parte: 
In  the  Matter  of  JOHN  800TT,  IWU&m^. 


Bx  Parte: 
In  the  Matter  of  J.  B.  MoOABE,  Petitioner. 

(Bee  8.  a  Beporter^  ed.  44fr-SUU 

Suit  againet  a  State— ordere  for  contempt— h%i^ 
beas  corpus  ^Eleventh  (hnetitutional  Amend' 
ment—contraei  of  State — remedy  on — etate 
offloere  a§  partiee—euite  againet  eueh  ojkere, 

L  A  suit  by  aliens,  the  objeot  of  which  Is  to  en- 
join  the  Attorney-General  and  the  Oommonwealth** 
attorneys  of  the  several  countlei,  cities  and  towns 
of  Virginia,  from  bringing  any  suit  in  the  name  of 
the  Commonwealth  to  enforce  the  collection  of 
taxes  for  the  payment  of  which  coupons  orlsrinally 
attached  to  her  bonds  had  been  tendered,  to  a  suit 
which  the  Circuit  Court  of  the  United  States  had 
no  jurisdiction  to  entertain ;  such  suit  is,  in  law 
and  facL  a  suit  by  subjects  of  a  foreign  State 
against  the  State  of  Virginia,  and  within  the  pro* 
hlbltlon  of  the  Eleventh  Amendment  to  the  Coo* 
stitution. 

2.  The  orders,  in  such  suit,  of  the  drontt  court  for> 
biddlxur  the  officers  of  the  Commonwealth  charged 
with  the  supervision  and  management  of  legal  pro-> 
ceedings  in  her  behalf  to  bring  such  suits  in  her 
name,  and  the  orders  of  such  court  adjudging  them 
in  contempt  for  bringing  such  suits  were  void,  and 
their  imprisonment  under  such  orders  to  without 
authority  of  law. 

a  When  a  court  of  the  United  States  undertakes^ 
by  its  process  of  contempt,  to  puntoh  a  man  for  re- 
fusing to  comply  with  an  order  which  that  court 
had  no  authority  to  make,  the  order  punishing  for 
contempt  to  void,  and  when  the  proceeding  for 
contempt  in  such  a  case  results  in  imprisonment 
thto  court  wiU,  by  its  writ  of  habeae  corpui,  dis- 
charge the  prisoner. 

4.  whether  a  suit  to  within  the  prohibition  of  th* 
Eleventh  Amendment  to  not  alwajrs  determined  by 
reference  to  the  nominal  parties  on  the  record,  but 
by  a  consideration  of  the  nature  of  the  case. 

a.  For  a  breach  of  its  contract  by  the  State,  there 
to  no  remedy  by  suit  aoainst  the  State  itself :  and  m 
bill  the  object  of  which  to  by  injunction  indireotlr 
to  compel  the  specific  performance  of  the  contract 
by  forbidding  aU  those  acts  and  doings  which  con- 
stitute breaches  of  the  contract,  to  a  suit  against 
the  State. 

5.  In  such  a  case,  though  the  State  be  not  nomi- 
nally a  party  on  the  record,  if  the  defendants  are 
its  officers  and  agents,  through  whom  alone  it  cao 
act  in  doing  and  refusing  to  do  the  things  whicb 
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a  breaehof  tti  eonttaet,  th»  witt  !■  ttfli 

In  subttanoa,  tbooirli  not  In  form,  A  rait  againit  the 

7.  aaUM  are  jQstUlabto  uraiiiit  indivldtml  defend- 
ants who,  nnoer  ecilor  of  tne  authority  of  unoonttl- 
tntional  legtelation  br  the  State,  are  guOtf  of  per- 
■onal  trespaasee  and  wroDge;  and  affalnm  oAcen 
In  their  omcial  capacity,  either  to  arrest  or  direct 
their  oflloial  aetlon  by  injunction  or  motMtemiM, 
wheresuch  suits  are  authorised  by  law,  and  the  act 
to  be  done  or  omitted  Is  purely  minlsterlaL 

[Noa.  4,  5,  6,  Orig.] 
AfgutA  Nao.  14, 16, 1887.    JkauUd  Dee.  5, 1887. 

PBTITIONB   for  writs   of   habeoi  corpus. 
Oranted,  and  petitioners  ordered  discharged. 

Statement  b7  Mr.  Jvidee  Matthewat 

A  writ  of  habeoi  carpus,  directed  to  the  Mar- 
tha] of  tbe  United  States  for  the  Eastern  Dis- 
trict of  Virginia,  hariDg  heretofore  been  issued 
bj  this  court  on  the  application  of  Ruf  us  A. 
Ayers,  Attomejr-General  of  the  State  of  Yir- 
fimtL,  the  marshal  has  made  return  thereto  that 
the  petitioner,  whose  body  he  produces,  was  in 
his  custody  and  detained  oy  him  by  virtue  of 
an  order,  judgment,  decree  and  commitment 
of  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Virginia,  a  certified 
copy  of  which  is  attached  as  a  part  of  the  re- 
turn; and  further  returned  that  the  petitioner 
had  not  paid  and  refuses  to  pay  the  fine  im- 
posed upon  him  by  said  order.  The  order  of 
eommlonent.  dated  at  Richmond,  Odober  8, 
1887,  Is  as  follows: 

*'0n  Attachment  for  Contempt.     ^ 
«qn  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Virginia. 
InBsBjJwv^JL.  Atbbs. 

*This  matter  came  on  this  day  to  be  heard 
upon  the  rule  heretofore  issued  against  Rufus 
A.  Ayers,  Attomey-Qeneral  of  the  State  of  Vir- 
ginia, to  show  cause  whv  he  should  not  be  at- 
tached for  contempt  in  disobeying  the  restrain- 
ing order  heretofore  granted  in  the  suit  of 
CSfper  et  at.  t.  Marys  st  at.,  on  the  6th  day  of 
Jane,  1887,  and  his  answer  thereto. 

"On  consideration  whereof  the  court  Is  of 
opinion  and  doth  order  and  adjudge  that  the 
said  Rufus  A  Ayers  is  guil^  of  contempt  in 
his  disobedience  of  said  order,  and  that  he  do 
forthwith  dismiss  the  suit  of  I7ie  Commonwealth 
T.  The  BalUmors  db  Ohio  Railroad  Company, 
instituted  l^  him  in  the  Circuit  Court  of  the 
City  of  Ridomond,  and  that  for  his  said  con- 
tempt he  be  fined  the  sum  of  $500,  and  stand 
committed  in  the  custody  of  the  marshal  of 
this  court  until  the  same  oe  paid  and  he  purge 
himself  of  his  contempt  by  (usmisdng  said  suit 
last  herein  mentioned.^ 

A  transcript  of  the  proceedings,  orders,  and 
decrees  of  the  Circuit  Court  ot  the  United  States 
for  the  Eastern  District  of  Virginia  in  the  suit 
of  Cooper et  at,  y.  Marye  et  al.,  referred  to  in 
the  order  of  commitment,  is  also  produced,  and 
set  out  in  full  as  a  part  of  the  record  in  this 
matter.  From  that  it  appears  that  on  June  6, 
1887,  James  P.  Cooper  and  others,  suine  on 
their  own  behalf  and  for  aU  others  similarly 
situated,  being  aliens,  subjects  of  Great 
Britain,  filed  tbdr  bill  of  complaint  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 
District  of  Virginia  against  Morton  Marye,  Au- 
ditor of  the  State  of  Virginia,  Rufus  A.  Ayers, 
the  Attomey-Gkneral  thereof,  and  the  treasur- 
ers of  ooundes,  cities,  and  towns  in  Virginia, 
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and  the  commonwealth  attorneys  of  counties, 
cities,  and  towns  in  said  State,  whose  names 
they  orayed  they  might  be  allowed  to  insert  in 
the  bul  as  defendants  when  discovered. 

In  that  bill  it  is  alleged  that,  hv  an  Act  of 
the  General  Assembly  of  Virginia,  approved 
March  80,  1871,  and  another  approved  March 
28, 1879,  the  State  of  Virginia  had  provided  for 
the  issue  of  a  large  numoer  of  bonds  bearing 
interest  coupons,  which  she  thereby  cdntractea 
should  be  received  in  payment  of  all  taxes, 
debts,  and  demands  due  to  her,  of  which  large- 
numbers,  amounting  to  many  millions  of  dol- 
lars, had  been  in  fact  issued;  that  said  coupons- 
issued  under  both  of  said  Acts,  are  payable  to* 
bearer,  and,  both  as  a  contract  to  pay  interest 
and  as  a  contract  that  Uiey  shall  be  received  in 
payment  of  taxes,  are  negotiable  instruments, 
free  in  the  hands  of  any  bona  flds  purchaser  for 
value  from  any  equitv  or  burden  whatever; 
that  there  are  outstanding  and  overdue  in  the 
hands  of  the  public  at  large  more  than 
f4,000,000  of  these  overdue  coupons;  that  in 
pursuance  of  a  plan  subsequently  conceived 
and  adopted  to  destroy  the  marketable  value 
of  these  coupons,  the  General  Assemblv  of  the 
State  of  Virginia,  by  the  15th  section  of  an  Act 
dated  February  14,  1882,  forbade  all  the  ofiS- 
cers  of  the  State  to  pay  and  redeem  the  same  ac- 
cording to  the  tenor  of  the  contract  contained 
Uierein,  and,  by  an  Act  dated  January  26, 1882, 
the  collectors  of  taxes  were  forbidden  to  receive 
the  same  in  payment  of  any  taxes  due  to  them: 
that,  nevertheless,  these  statutes  were  declared 
by  the  Supreme  Court  of  the  United  States  to 
be  unconstitutional  and  void;  that  thereafter 
the  complainants,  on  the  faith  of  said  decision 
and  the  belief  caused  thereby  that  the  said  State 
would  be  utterly  unable  by  any  leidslative  en- 
actment to  impair  the  value  of  said  coupons  as 
a  tender  for  taxes,  had  bought  a  large  quantity 
of  said  coupons  in  the  open  money  market  ox 
the  City  of  London  and  elsewhere,  amouotinff 
to  more  than  |100.000  nominally,  at  A  cost  or 
more  than  $80,000;  that  this  purchase  was  made 
for  the  purpose  of  selling  said  coupons  to  the 
taxpayers  of  Virginia,  to  be  used  by  them  as 
tenders  for  taxes  due  said  State,  the  complain- 
ants believing  that  they  would  be  able  to  sell 
said  coupons  to  such  taxpayers  at  a  consider- 
able advance  on  the  price  paid  for  them;  many 
of  which  the  complainants  have  sold  to  said  tax- 
payers; that  the  General  Assembly  of  Vieinia, 
enacted  another  statute,  dated  May  12, 1^,  a 
copy  of  which  is  set  out  as  an  exhibit  to  the 
bill,  whereby,  as  is  alleged,  "The  treasurer  of 
each  county,  city,  and  town  in  the  State  is  or- 
dered to  furnish  to  the  Commonwealth's  attor- 
ney thereof  a  list  of  all  persons  who  have  tend- 
ered the  said  State's  coupons  in  payment  of 
their  taxes,  and  said  Commonwealth's  attorneys 
are  ordered  to  institute  suits  by  summary  pro- 
ceedings in  the  name  of  said  State  agafnst  all 
such  persons  to  recover  a  judgment  against 
them  for  the  amount  of  said  taxes  so  previous- 
ly due  by  them;  that  the  said  taxpayers  are 
thereby  required  to  submit  to  a  judgment 
against  them  by  default  or  to  appear  in  court 
and  plead  a  tender  of  said  .coupons,  and  then 
prove  affirmatively  that  the  coupons  tendered 
Sy  them  are  the  Stale's  coupons  and  not  coun- 
terfeit and  Ispurious  coupons,  the  burden  of 
proving  the  same  being  placed  upon  the  tax. 
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payer  and  the  coupon  beine  taken  to  be  prima 
facie  spurious  and  counterfeit*^ 

In  the  bill  it  is  further  allc^  "That  said  Ad 
Is  repugnant  to  section  10  of  article  1  of  the 
Constitution  of  the  United  States,  for  the  rea- 
son that,  taking  in  connection  with  said  Act 
before  mentioned  of  January  26, 1882,  it  first 
commands  the  State's  officers  to  refuse  to  re- 
ceive those  coupons  which  are  undoubtedly  her 
own  as  well  as  those  which  are  spurious  (and 
your  orators  charge  that  there  are  none  such), 
and  then  commands  her  officers  to  bring  said 
suits  against  those  who  have  tendered  said  cou- 
pons of  said  State,  as  well  as  against  those  who 
have  tendered  spurious  coupons;  that  it  impos- 
es upon  the  defendants  heavy  costs  and  fees,  al- 
though all  taxes  due  bv  them  were  paid  by  said 
tender,  and  it  makes  the  judgment  to  be  recov- 
ered in  said  suit  a  perpetual  lien  upon  all  the 
property  of  said  taxpayer  for  said  taxes,  and  for 
said  costs  and  fees  also,  thus  fixing  a  perpetual 
cloud  upon  the  title  of  said  taxpayer  to  his 
propertv." 

It  is  further  alleged  in  the  bill  "That.*by  an- 
other Act  of  the  General  Assembly  of  said  State 
approved  January  26, 1886,  it  is  provided  that 
upon  a  trial  of  the  issue  to  be  made  up  under 
said  Act  of  May  12, 1887,  the  defendant  shall 
produce  the  bond  from  which  the  coupon  so 
tendered  by  him  was  cut,  and  prove  that  it  was 
cut  from  said  bond;"  and  that,  as  very  few  of 
said  bonds  are  owned  by  persons  residing  in 
Virginia,  the  taxpayers  would  be  utterly  unable 
to  produce  said  bonds  as  required  by  said  Act 

It  is  further  alleged  therein  "  Tliat,  by  an- 
other Act  of  said  General  Assembly,  approved 
.  1886,  it  is  provided  that  Uie  taxpayer  un- 
dertaking to  prove  said  tender  shall  not  be  al- 
lowed to  introduce  expert  evidence  to  prove  the 
genuineness  of  said  coupons,  and  all  that  have 
been  issued  under  either  of  said  Acts  are  en- 
CTaved  only,  as  said  Acts  provided  they  may 
be,  and  are  not  signed  manually."  Wherefore, 
it  is  alleged,  that  "Said  taxpayers  who  cannot 
produce  said  bonds  will  be  utterly  unable  to 
prove  their  coupons  to  be  genuine  upon  said 
trial,  the  State  thus  forcing  them  into  a  law- 
suit in  her  own  courts,  in  which  she  has  taken 
efifectual  precautions  beforehand  to  make  it  im- 
possible they  can  win,  and  to  make  it  a  legal 
certainty  that  they  must  lose  when  they  cannot 
produce  said  bonds;  that  said  Act  is  a  device 
and  trick  enacted  to  take  away  from  and  de- 
prive said  coupons  of  their  value  as  tender  for 
taxes." 

It  is  further  alleged  therein  that  the  Supreme 
Court  of  Appeals  of  the  State  of  Yirginia  has 
decided  that  said  last  named  two  Acts,  requir- 
ing said  bonds  to  be  produced,  and  forbidding 
the  use  of  expert  testimony,  are  valid  laws,  not 
repugnant  to  the  Constitution  of  the  United 
States. 

It  is'further  alleged  in  the  bill  that,  as  the 
great  bulk  of  the  taxpayers  of  Virginia  pay 
small  sums,  "If  her  officers  are  allowed  to  en- 
force said  Act  of  May  12,  1887,  against  them, 
the  profit  to  be  derived  from  purchasing  your 
orator's  coupons  will  be  too  small  to  inauce 
them  to  do  so;  and,  indeed,  it  will  be  impos- 
sible for  them  to  usib  said  coui>on8  at  all,  except 
in  the  very  limited  cases  in  which  they  can  pro- 
duce said  bonds;"  and  that  "your  orators  will 
not  only  loee  the  profit  which  they  had  a  right 
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to  expect  they  would  make  when  tliej  pur- 
chascu  said  coupons,  but  they  wiU  be  unable 
to  sell  them  to  Virf^nia's  taxpayers  at  any  price, 
and  thus  their  entu«  proper^^  in  the  same  will 
be  destroyed;  and  your  orators  charge  and  aver 
that,  in  any  event,  unless  they  are  granted  the 
injunction  hereinafter  prayed  for,  they  wUl 
lose  a  sum  greater  than  $2,000." 

It  is  further  charged  in  the  bill 'That  the 
treasurer  of  each  county,  dtv  and  town  in  said 
State  la  about  to  report  to  each  Oommonwealth't 
attorney  the  name  of  every  taxpayer  who  baa 
tendered  coupons,  and  each  Commonwealth'a 
attorney  is  going  at  once  to  institute  the  soita 
provided  for  l^  said  Act  of  May  18, 1887, 
against  persons  holding  coupons  bought  frona 
your  orators,  as  well  as  against  all  others ;  and 
they  are  informed  and  believe  and  so  charge, 
that,,  in  every  case  in  which  tenders  of  ooopcuu 
have  heeia  noade  to  the  Auditor  of  the  Stmte, 
who  Is  Morton  Marve  (and  many  have  been 
made  to  him),  the  said  Auditor,  and  Hon.  IL 
A.  Ayers,  who  is  Attorney-General  thereof,  are 
about  to  institute  tbe  suits  which  said  Act  pro- 
vides for  thdr  instituting,  whereby  all  coupoiii 
which  your  orators  have  sold  to  Yirginia  tax- 
payers will  be  condemned  as  spurious,  although 
they  are  all  genuine  coupons  issued  by  the 
State  of  Yirgink,  and  aU  her  taxpayers  wUl  be 
hitimidated  and  deterred  from  buying  from 
your  orators  and  all  others  In  the  future  any 
more  of  said  coupons." 

It  is  further  charged  in  an  amended  bill  **Tbflit 
Acts  of  the  Generfi  Assembly  of  the  State  of 
Virginia,  which  are  repugnant  to  section  10  of 
article  I  of  the  Constitution  of  the  United  States, 
commanded  tbe  treasurer  of  each  county  to 
levy  on  and  sell  the  property  of  each  taxpayer 
who  has  tendered  coupons  in  payment  of   nia 
taxes;  and  said  Acts  also  command  said  treas- 
urers to  return  the  real  property  of  such  tax- 
payers delinquent  where  no  personal  property 
can  be  found  to  be  seized  and  sold;  said  vour 
orators  charge,  therefore,  that  unless  saia  of- 
ficers are  enjoined  from  bringing  said   soita 
hereinbefore   described  the  treasurer  of  each 
county  will  proceed  to  execute  saki  other  un- 
constitutional Acts  by  levying  on  sudi  taxpay- 
er's property,  or  by  returning  the  same  delin- 
auent  where  no  personal  property  can  be  found, 
)us  creating  a  cloud  upon  the  title  of  such 
taxpayer's  property." 

The  prayer  of  the  bill  Is  that  *The  said  Mor 
ton  Marye,  Auditor  of  Virginia,  R  A.  Ayers 
the  Attorney-General  thereof,  and  the  treaaures 
and  Commonwealth's  attomev  of  each  comity 
city,  and  town  in  the  State  of  Virginia,  ma^  l> 
maoe  parties  defendant  hereto,  imd  thmX  t&ey 
their  aiirents  and  attorneys,  may  be  restialoe 
and  enjoined  from  brin^neorcommendxi^  an 
suit  provided  for  by  said  Act  of  May  l»7l88l 
or  from  doing  anv  other  act  to  put  said  stetui 
into  force  and  effect,  and  that  until  the  t&oarin 
of  a  motion  for  said  injunction  a  restrminin 
order  may  be  made  to  that  effect,**  and  for  gei 
eral  relief. 

The  Act  of  May  13, 1887,  set  out  aa  an  e: 
hibit  to  the  bill.  Is  as  follows: 

"An  Act  to  Provide  for  the  Recovery,  tyy  j^ 
tion,  of  Taxes  and  Certain  Debta  due  t\ 
Commonwealth,  for  the  Pavment  of  ^WliU 
Papers  PurporUng  to  be  Genuine    Ocmpo 
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of  the  Commonwealth  HaTe  Been  Tendered. 

Approved  May  12, 1887. 

'*!.  Be  Uenactedby  the  General  Auembly qf 
Virginia,  That  all  taxes,  induding  taxes  on 
licenses,  now  due  or  which  mav  hereafter  he- 
come  dne  to  the  Commonwealth,  in  payment 
of  which  any  paper  or  instrument  purporUng  to 
be  a  coupon  detached  from  a  bond  of  this  State 
shall  have  been  or  may  hereafter  he  tendered 
and  not  accepted  as  payment  and  not  otherwise 
paid,  may  be  recoyeredin  the  circuit  court  hay- 
ing juriaoictionoyer  the  county  or  corporation 
in  which  add  taxes  shall  have  oeen  assessed,  or 
if  the  tender  was  made  to  the  auditor  of  public 
accounts  in  payment  of  taxes  which  he  is  au- 
thorized by  mw  to  reodye,  the  said  taxes  may 
be  recovered  in  the  Circuit  Court  of  the  City  of 
Richmond. 

'*2.  The  court  shall  have  jurisdiction  with- 
out r^;ard  to  the  amount  of  taxes  claimed 
and  though  the  amount  be  less  than  twenty 
dollars. 

*'3.  The  proceeding  shall  be  by  motion,  in 
the  name  oi  the  Commonwealth,  on  ten  days' 
notice,  and  shall  be  instituted  and  prosecuted 
by  the  attorney  for  the  Commonwealth  or  cor- 
poration in  wmch  the  proceeding  is,  or  If  it  be 
instituted  by  direction  of  the  auditor  of  public 
arcounts  in  the  Circuit  Court  oi  the  City  of 
Richmond. 

'*4.  The  notice  may  be  served  in  any  county 
or  corporation  in  the  State  in  the  mode  pre- 
scribed by  the  first  section  of  chapter  one  hun- 
dred and  sixty-four  of  the  Code  (edition  of 
eighteen  hundred  and  seventy-three),  or  it  may 
be  served  on  any  agent  of  the  defendant  in  the 
counU^  or  corporation  in  which  the  proceeding 
is,  and  tiie  word  ^agent,'  as  here  us^,  shall  in- 
dudo  any  person  who  shall  have  inade  the 
tender  aforesaid  on  behalf  of  the  defendant,  or 
if  there  be  no  known  agent  of  the  defendant  in 
the  said  county  or  corporation  it  may  be  served 
by  the  publishing  the  same  one  time  in  some 
newspaper  print^  in  the  county  or  dty  where 
[452]  the  tax  was  assessed,  or  if  there  be  no  paper 
printed  in  such  county  or  city,  then  in  some 
newsimper  published  in  some  county  or  cXtj 
nearest  to  the  county  or  city  where  such  tax 

"5.  The  motion  may  be  tried  or  heard  by  the 
court  or  jury  as  motions  in  other  dvil  cases.  If 
the  defendant  relies  on  a  tender  of  coupons  as 
payment  of  the  taxes  claimed,  he  shall  nlead 
the  same  specifically  and  in  writiii^r,  ana  file 
with  the  plea  the  coupons  averred  therein  to 
have  been  tendered,  and  the  clerk  shall  care- 
fully pfeserve  them.  Upon  such  plea  filed  the 
burden  of  proving  the  tender  and  the  genuine- 
ness of  the  coupons  shall  be  on  the  deiendant. 
If  the  tender  and  the  genuineness  of  the  coupons 
t>e  established,  judgment  shall  be  for  the  de- 
fendant on  the  plea  of  tender.  In  such  case 
the  clerk  shall  write  the  word  'proved,'  and 
thereunder  his  name  in  his  ofildal  character, 
across  the  face  of  the  coupons,  and  transmit 
them,  together  with  a  certificate  of  the  court 
that  they  have  been  inoven  in  the  case,  to  the 
auditor  of  public  accounts,  who  shall  deliver 
the  coupons  to  the  second  auditor,  receiving 
therefor  the  check  of  the  second  auditor  upon 
the  treasurer,  which  check  he  shall  pay  mto 
the  treasury  to  the  credit  of  the  proper  tax  ac- 
count 
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^'6.  If  the  defendant  fails  in  his  defense  and 
the  taxes  claimed  are  found  to  be  due  the  State, 
any  coupon  filed  by  him  with  a  plea  of  tender 
(and  not  spurious)  shall  be  ^turned  to  him,  and 
there  shall  be  judgment  for  the  Commonwealth 
for  Uie  aggregate  amount  of  the  taxes  due  and 
the  interest  thereon  from  the  time  they  became 
due  till  the  date  of  the  judgment,  with  interest 
on  the  said  aggregate  amount  fiom  the  date  of 
the  judgment  untfi  pa3rment,  and  costs. 

* '7.  Ko  antecedent  lien  of  the  Commonwealth 
for  the  taxes  for  which  any  judgment  is  ren- 
dered shall  be  deemed  to  be  merged  in  the  judg- 
ment or  otherwise  impaired  by  the  recovery  of 
the  same,  but  such  lien  shall  continue  in  force 
notwithstanding  the  judgment  [463] 

"  8.  Every  such  juidgment  shall  be  docketed, 
as  prescribed  by  law  In  other  cases,  and  the 
derk  thall  issue  execution  thereon,  directed  to 
the  sheriff  of  any  counts  (or  sergeant  of  any 
dty),  who  shall  account  for  the  money  collect- 
ed thereon  to  the  auditor  of  public  accounts. 

*'  0.  Should  coupons  be  tendered  the  officer 
in  satisfaction  of  said  execution,  be  shall  note 
the  fact  of  such  tender  upon  the  execution  and 
return  it  to  Uie  clerk's  office;  and  thereupon  • 
the  auditor  of  public  accounts  may  direct  an 
action  to  be  brought  upon  the  judgment 
This  action  shall  be  instituted  and  prose- 
cuted in  the  mode  herehi  prescribed  for  actions 
to  recover  iudsments  for  taxes,  and  similar  ac- 
tions may  be  mstituted  whenever  coupons  are 
tendered  in  satisfaction  of  any  judgment  ob- 
tained by  the  Commonwealth  under  the  provis- 
ions of  this  Act 

'*  10.  The  clerk  of  the  court  in  which  any 
such  judgment  is  rendered  in  behalf  of  the 
Conmionwealth  shall,  as  soon  as  it  is  rendered, 
transmit  a  certified  abstract  thereof  to  the  au- 
ditor of  public  accounts,  who  shall  record  Uie 
same  in  a  book  to  be  kept  for  that  purpose. 

"11.  Immediately  after  the  passage  of  this 
Act  the  county  and  dty  treasurers,  and  aU 
other  officers  authorized  by  law  to  collect  or 
receive  money  for  taxes  due  the  Common- 
wealth,  including  the  license  taxes,  shall  re- 
port to  the  Commonwealth's  attorneys  of  their 
respective  counties  and  cities,  and  also  to  the 
auditor  of  public  accounts,  the  names  of  all 
persons  assessed  or  liable  therein  for  taxes  due 
the  Commonwealth  who  have  heretofore  tend- 
ered (otherwise  than  for  identification  and 
verification)  coupons  for  such  taxes,  and  which 
taxes  remain  unpaid,  the  amount  of  the  taxes 
due,  on  what  account,  and  when  they  become 
payable,  and  a  description,  as  far  as  possible, 
of  the  coupons  tendered,  and  when  tendered; 
and  they  snail  thereafter  make  like  reports 
whenever  and  as  soon  as  any  such  tender  may 
be  made.  As  soon  as  the  auditor  of  public  ac- 
counts shall  receive  such  reports  he  snail  cred- 
it the  proper  officer  with  the  taxes  named  there- 
in for  which  coupons  were  tendered. 

"  12.  The  attorneys  for  the  Commonwealth 
and  the  attorney -general,  when  it  is  his  duty 
under  this  Act  to  represent  the  Commonwealth 
in  any  case  in  the  Circuit  Court  in  the  City  of 
Richmond,  upon  such  report  being  made  to 
them,  or  whenever  they  are  otherwise  in- 
formed of  any  such  tender  having  been  made, 
shall  forthwith  institute  and  prosecute  sudi  [454] 
proceedings  as  are  hereinbefore  required. 

"  18.  In  any  case  instituted  under  the  provia- 
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Ions  of  this  Act,  in  which  there  is  a  Judgment 
for  the  Commonwealth,  a  fee  of  ten  dollars 
shall  he  allowed  the  attorney  for  the  Common- 
wealth, or  the  attorney-general,  as  the  case  may 
he,  wbidi  fee  and  fees  of  the  clerk  and  other 
officers  for  services  rendered  in  the  case,  as 
well  as  such  other  costs  as  are  allowed  hv  law 
in  other  cases  in  which  the  Commonwealth  is 
a  party,  shall  he  taz^  in  the  costs  against  the 
d^endant  The  Commonwealth  shall  not  be 
liable  for  any  fees  or  costs  in  any  proceedings 
under  this  Act. 

"  14.  If  any  officer  fail  to  perforin  any  doty 
required  of  hun  by  this  Act  he  shall  be  fined  not 
less  than  one  hundred  dollars  nor  more  than 
five  hundred  dollars. 

* '  15.  This  Act  shall  be  in  force  from  its  pass* 
age." 

On  this  bill  the  follow^  order  was  made: 
'*  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Vhrginia. 

••  James  P.  Cooper,  H.  R.  Beeton,  P.  J. 
Burt,  N.  J.  Chinnery.  W.  M.  Chinnery. 
F.  P.  Leon,  and  W.  G.  Woolston, 

agaimt 

"Morton  Maiye.  Auditor,  R.  A.  Ayers, 
Attomey-Gteneral,  the  Treasurers  of  * 
Counties,  Cities  and  Towns  in  Virginia, 
and  the  Commonwealth  Attorneys  of 
Counties,  Cit<es  and  Towns  in  said  State, 
whose  names  complainants  have  leave 
to  insert  as  they  may  be  discovered. 

"Upon  reading  the  bill  of  the  complainants, 
it  is  ordered  that  Morton  Marye,  Auditor,  R. 
A.  Ayers,  Attorney-General,  eadi  and  every 
treasurer  of  a  county,  dtv,  or  town  in  the  State 
of  Virginia,  and  each  and  every  commonwealth 
attorney  for  a  county,  city,  or  town  in  said 
State,  be  restrained  from  bringing  or  com- 
mendne  any  suit  against  any  person  who  has 
tendered  the  State  of  Virginians  tax-recdvable 
coupons  in  payment  of  taxes  due  to  said  State, 
as  provided  for  and  directed  by  the  Act  of  the 
Legislature  of  Virginia,  approved  May  12, 1887, 
dcM^bed  in  the  bill,  and  of  which  a  copy  is  at- 
tached thereto,  and  that  each  and  all  of  said 
parties,  t^eir  agents  and  attorneys,  be  restrained 
nom  doing  any  act  to  put  said  statute  into  force 
and  effect  unUl  the  further  order  of  the  court. 

"And  it  is  ordered  that  the  motion  for  an 
injunction  in  this  case  be  set  down  for  hearing 
at  the  Circuit  Court  of  the  United  States  at 
Richmond,  Virginia,  on  the  first  Monday  in 
October  next;  Provided,  That  the  Attorney-Gen- 
eral of  the  State  of  Virginia,  or  either  of  the 
defendants,  mav  move  the  court  for  an  earlier 
hearing  thereof  after  ten  dajrs*  written  notice 
to  the  solicitor  of  the  complainants;  and  prO' 
tided  further.  That  a  copy  of  this  bill  and  of 
this  order  be  served  on  the  Attorney-General  of 
the  State  of  Virginia  within  ten  days  after  the 
filing  thereof. 

"June  6,  1887." 

A  copy  of  this  order,  together  with  a  copy 
of  the  biU,  was  served  on  the  petitioner  Ayers, 
the  Attorney-General  of  Virgmia,  on  June  7, 
1887. 

On  October  8,  1887,  the  following  proceed- 
ings took  place,  viz. : 

"  And  now,  at  this  date,  to  vdt:  at  a  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
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trict  of  Virginia,  held  at  Richmond,  in  said 
district,  this  8th  day  of  October  A.  D.  1887. 

"J.  P.  Cooper  and  Others    ^ 

Morton  Ma^e!* Auditor,  etc.  f  ^  Bqol^. 
and  Others.  J 


«« This  cause  came  on  this  day  to  be  heard 
upon  the  motion  of  the  complainants  for  a  pre- 
liminary injunction  and  was  ar^ed  by  counsel; 
upon  consideration  whereof  it  is  adjudced, 
ordered,  and  decreed,  for  reasons  statea  in 
writing  and  made  part  of  the  record,  that  the 
injunction  be  issued  as  prayed  in  the  bill  and 
remain  la  force  until  the  further  order  of  the 
court  "  Hu^  L.  Bond, 

«•  Circuit  Judge. 

"Thereupon  the  complainants,  by  ooimsel, 
called  the  attention  of  the  court  to  the  fad  that 
the  defendant,  R.  A.  Ayers,  Attom^-Oeneral 
of  the  State  of  Virginia,  was  guiltv  ofcontempt 
by  his  disobedience  of  restraining  order  is- 
sued hi  this  cause  on  6th  day  of  June,  1887, 
and  the  said  R  A.  Avers,  being  called  upon  to 
answer  in  this  behalf,  filed  in  open  court  his 
answer  in  writing,  which  answer  is  in  the 
words  foUowing,  to  wit: 

"Answer  of  Defendant  R.  A.  Ayers. 
"The  answer  of  R.  A.  Arers,  Attorney-Gen- 
eral of  the  State  of  Virginia,  to  a  role 
awiurded  against  1dm  by  this  honor- 
able court 

"To  tiie  Honorable  Judge  of  the  Circuit  Oonrt 

of  the  United  States  for  the  Eastern  Diatrict 

of  Virginia: 

"By  an  order  entered  in  the  chanoery  cause 
of  Jame9  P.  Cooper  et  aU,  against  Morion  Marye 
and  oth^rg,  summoning  him  to  show  caBse  why 
he  should  not  be  fineaand  imprisoned  for  dis- 
obeying the  injunction  heretofore  awarded  in 
said,  suit,  restraining  him  and  others  from  insti- 
tuting the  suits  required  by  an  Act  of  the  Gen- 
eral Assembly  of  Virghiia,  entitled  'An  Act  to 
Provide  for  tbe  Recovery  by  Motion  of  Taxeft 
and  Certain  Debts  Due  the  Commonwealth,  for 
the  Payment  of  Whidi  Papers  Purporting  u> 
be  Grenuine  Coupons  of  the  Commonwealth 
Have  Been  Tendered,'  approved  May  12,  1887, 
by  instituting  a  suit  against  the  Baltimore  and 
Cfhio  Railros^  Co.,  respondent,  answering,  says 
that  he  admits  that  he  mstituted  the  suit  against 
the  Baltimore  and  Ohio  Railroad  Company  to 
recover  taxes  due  by  it  to  the  State  of  Virginia 
after  he  had  been  served  with  the  injun<^on 
order  in  this  case;  that  he  instituted  the  said 
suit  because  he  was  thereunto  required  by  the 
Act  of  the  General  Assembly  of  Virginia  afore- 
said, and  because  he  believed  this  court  bad  nc 
jurisdiction  whatever  to  award  the  injunctior 
violated.    Respondent  disclaims  any  intention 
to  treat  the  court  with  disrespect,  and  states 
that  he  has  been  actuated  alone  with  the  desin 
to  have  the  law  properly  administered. 

•*R.  A  Atebs, 
"Atty-Gen.  of  Virgtula. 

"Subscribed  and  sworn  to  before  me  ibis  Sti 
day  of  October,  1887. 

"M.  P.  Pleabantb,  Clerk.." 

And  thereupon  the  order  was  made  adlndi 
ing  the  petitioner  guilty  of  contempt  bv  hJA  ^ 
OMdience  of  said  onler,  and  requiring  hUjx  fort] 
with  to  dismiss  the  suit  of  OommontoettitA  ^ 
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BaiHmare  d  OMo  B.  R  Gb.,  instituted  by  him 
In  the  Circuit  Court  of  the  City  of  Hicbmond, 
fining  him  $500  for  his  coutemptv  and  directing 
that  ne  stand  committed  in  the  custodr  of  the 
marshal  of  the  court  until  the  same  be  paid, 
and  to  purge  himself  of  his  contempt  by  dis- 
misaing  said  suit  last  mentioned. 

In  the  same  case,  the  proceedings  resulting 
in  the  commitment  and  imprisonment  of  the  pe- 
titioner John  Scott,  are  as  follows: 

On  August  28,  1887,  on  affidavit,  showing 
that  John  Scott,  attorney  for  the  Common- 
wealth for  Fauquier  County,  Virginia,  had  been 
served  with  a  copy  of  the  restrdning  order  of 
June  6, 1887,  and  that  in  violation  uieieof  he 
had  brought  certain  suits  against  parties  in  said 
county,  for  the  recovery  of  taxes  alleged  to  be 
due  by  them  to  the  State  of  Virginia  for  the 
year  1886,  for  which  they  had  previously  tend- 
ered tax-receivable  coupons,  said  actions  be- 
ing brought  under  the  Act  of  the  General  As- 
sembly' of  May  13, 1887,  a  rule  was  entered  upon 
the  said  Scott  to  show  cause,  on  September  22, 
1881,  why  he  should  not  be  attached  for  con- 
tempt.   On  that  day  the  said  Scott  answered 
the  rule,  justifying  his  action  on  the  ground 
that  the  order  which  he  had  disobeyed  was  void 
for  want  of  Jurisdiction  in  the  circuit  court  to 
make  it    On  September  24, 1887,  in  pursuance 
of  leave  given,  the  complainants  filed  an  amend- 
ment to  their  bill,  making  Scott,  as  attorney 
for  the  Commonwealth  for  said  County  of  Fau- 
quier, a  formal  party  defendant,  and  alleging 
that  a  jud^ent  had  been  rendered  against  the 
defendant  m  each  of  the  suits  brought  by  the  said 
Scott  under  the  said  Act,a  list  of  wnich,  wiUi  the 
amounts  of  the  several  judgments,  was  set  out 
Thereupon,  on  October  8, 1887,  the  follow- 
ing order  was  made:  '*71ie  court,  therefore, 
doth  adjudge,  order,  and  decree  that,  for  his 
contempt  of  this  court,  said  John  Scott  do  pay 
a  fine  of  $10,  and  dismiss  the  oases  which  he 
has  brou^t  in  the  Circuit  Court  of  Fauquier 
County,  Virginia,  in  violation  of  the  restradn- 
fng  order  heretofore  made  in  the  cause  of  Cooper 
V.  Marye,  on  the  6th  day  of  June,  1887;  and, 
farther,  that  he  enter  satisfaction  of  the  Judg- 
ments heretofore  obtained  by  him  against  the 
defendants  in  said  causes,  and  that  he  stand 
committed  to  the  custody  of  the  marshal  of  this 
court  until  this  order  is  obeyed,  and  the  fine 
hereby  imposed  upon  him  is  paid.    And  it  is 
further  ordered  that  the  said  John  Scott  do  pay 
[458]      the  costs  of  these  proceedings." 

Similar  proceeoings  were  had  in  respect  to 
J.  B.  McCabe,  the  Commonwealth's  attorney 
for  Loudoun  Coun^,  Virginia,  the  other  peti- 
tioner. On  July  11, 1887,  an  order  was  entered 
granting  a  rule  against  him  to  show  cause  why  he 
Should  not  be  attached  for  an  alleged  contempt 
of  the  court  in  disobeying  the  restraining  order 
made  in  the  cause  on  June  6, 1887.  Upon  proof 
by  affidavit  that  the  said  McCabe,  as  sucn  at- 
torney, had  conmienced  proceedings  under  the 
Act  of  May  12, 1887,  to  recover  taxes  alleged 
to  be  due  to  the  State  of  Virgiida  from  certain 
parties  therdn  named,  who  had  previously  tend- 
ered tax  receivable  coupons  in  payment  there- 
of, he  answ»^  the  rule,  denying  the  validity 
of  the  order  which  he  hsd  violate;  and  there- 
upon, on  October  8,  1887,  the  matter  coming 
on  to  be  heard,  it  was  ordered  and  adjudged  by 
the  court  "that  the  said  J.  B.  McCabe  is  guilty 


of  contempt  in  his  disobedience  of  said  order, 
and  that  he  do  forthwith  dismiss  all  suits  un- 
der the  Act  of  May  12, 1887,  now  pending  in  the 
Circuit  Court  of  Loudoun  County.  £dA  the 
court  doth  further  order  and  adjudge  that 
the  said  J.  B.  McCabe,  for  bis  said  contempt, 
be  fined  |100;  that  he  be  taken  into  the  custcdy 
of  the  marshal  of  this  court,  and  by  him  hdd 
until  the  said  fine  be  paid,  and  he  purge  him- 
self of  the  said  contempt  by  dismissing  uie  suits 
brought  or  prosecuted  in  violation  of  the  re- 
strai^g  oroer  of  this  court;  and  that  he  pay 
the  costs  of  these  proceedings." 

Mewn,  0.  F.  Meredith  W.  W,  Gordon,  J. 
Randolph  Tucker  and '  Roscoe  Conk* 
line,  for  petitioners: 

The  restraining  order  or  injunction  was  to 
proceedings  in  a  state  court,  and  is  beyond  the 
Jurisdiction  of  the  court,  under  the  provisions 
of  the  Act  of  Confess. 

R.  S.  §  720;  Missouri,  K.  A  T,  R.  R.  Co.  v. 
Scott,  4  Woods,  88rt;  Fisk  v.  Union  Pae.  R,  R. 
Co.  10  Blatchf.  518;  Diggs  v.  Wolcott,  8  U.  8. 
4  Cranch,  179  (2:  587);  F^k  v.  Jenness,  48  U. 
S.  7  How.  625  (12:  846);  Freeman  v.  Hotce,  65 
U.  S.  24  How.  450  (16:  749);  Waieon  v.  Jones, 
80  U.  S.  18  Wall.  679  (20:  666);  French  v.  Bay, 
89  U.  S.  22  Wall.  260  (22:  857);  Haines  v.  Caw- 
penter,  91  U.  S.  254  m;  845);  Dial  v.  Reynolds, 
96  U.  S.  840  (24:  644);  Dietzsch  v.  ffuidekoper, 
103  U.  S.  494  (26:  497.) 

The  Act  of  1789,  section  16,  continued  in 
Revised  Statutes,  section  728,  provides:  '*  Suits 
in  equity  shall  not  be  sustain^  in  either  of  the 
courts  of  the  United  States  in  any  case  where  a 

Slain,  adequate  and  complete  remedy  may  be 
ad  at  law." 

Baker  v.  Biddle,  1  Baldw.  405. 

Complainants  had  no  equity  by  their  origi- 
nal bill  or  any  of  the  amended  bills. 

Carter  v.  Oreenliow,  114  U.  S.  817  (29:  202); 
Marye  v.  Parsons,  114  U.  S.  825  (29:  205);  Ma- 
good  V.  Bouthem,  117  U.  S.  52  (29:  805). 

If  the  complainants  have  equity,  they  have 
none  to  restrain  an  attorney  who  brings  a  suit. 

Poore  V.  Clark,  2  Atk.  515;  Cockbvm  v. 
Thompson,  16  Ves.  Jr.  825;  WUkins  v.  Fry,  1 
Meriv.  262;  Kerr  v.  Watts,  19  U.  S.  6  Wheat. 
550  (5:  828);  Caldwell  v.  Taggart,  29  U.  S.  4 
Pet  190  (7:  828);  Mechanics  Bank  v.  Setan,  26 
U.  S.  1  Pet.  299  (7: 152);  Story  v.  Livingston, 
88  U.  S.  18  Pet.  859  (10:  200);  McArthur  v. 
Scott,  118  U.  S.  840  (28:  1015);  Williams  v. 
Bankhead,  86  U.  S.  19  Wall.  568  (22: 184). 

It  cannot  be  held  to  be  unconstitutional  for  a 
State  to  provide  for  suits  bv  itself,  in  its  own 
courts,  against  citizens  who  nave  not  paid  their 
taxes,  and  a  trial  by  Jury  to  test  the  claim. 

Murray  v.  Boboken  L.  A  L  Co,  59  U.  S.  18 
How.  272  aS:  872). 

Tnis  is  an  injunction  against  the  State. 

Virginia  Cases,  100  U.  S.  808-870  (25:  664- 
668);  U.  S,  V.  McLemtyre,  45  U.  S.  4  How.  286 
(11:  977);  HiU  v.  JJ.  8.  50  U.  S.  9  How.  886 
(18:  185);  Mississippi  v.  Johnson,  71  U.  S.  4 
Wall.  475  (18:  487);  Georgia  v.  Stanton,  78  U. 
S.  6  Wall.  50  (18:  721);  Board  of  Liquidation 
V.  MeOomb,  92  U.  S.  531  (23:  628);  Cunning- 
ham V.  Macon  &  B.  R,  R.  Co.  109  U.  S.  446 
(27:  992);  Louisiana  v.  Jumel,  107  U.  S.  711 
(g7: 448);  Antoniy,  Greenhow,  Id.  769  (27: 468), 
Eiagood  v.  Southern,  supra, 
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If  the  court,  on  any  ground  previously  main- 
tainedy  was  without  Jurisdiction  or  transcended 
its  jurisdiction,  this  court  will  discharge. 

Ez  parte  Parka,  98  U.  8.  23  (28:  TOS);  Bx 
parte  WOstm,  114  U.  S.  417  (29:  89);  Ex  parte 
Curtis,  106  U.  8.  871  (27:  282);  Ex  parte  CarU, 
Id.  521  (27:  288);  Ex  parte  Bigelow,  118  U.  S. 
828  (28: 1005);  Ex  parte  Fiek,  Id.  718  (28: 1117); 
Ex  parte  Tarbraugh,  110  U.  8.  651  (28:  274^; 
Ex  parte  Virginia,  100  U.  8.  843  (26:  678);  Ex 
parte  Siebold,  Id.  871  (25:  717);  Ex  parte  ffard^ 
ing,  120  U.  8.  782  (30:  824);  Ex  parte  Bain, 
121  U.  8.  1  (80:  849.) 

The  petitioner  is  only  required  to  show  that 
the  lower  court  had  no  power  to  enter  the 
order  complained  of. 

Ex  parte  Fisk,  118  U.  6.  718  (28: 1117);  Ex 
parte  Virginia,  100  U.  6.  889, 841  (25:  676, 677); 
jBkBparte  Rnoland,  104  U.  8.  604  (26: 861). 

Tne  statute  is  not  unconstitutional. 

Antani  v.  Qreehhow,  eupra;  Pcnndexter  t. 
Oreenhow,  114  U.  8.  274  ^9: 187);  Butheffard 
v.  Oreene,  15  U.  8.  2  Wheat.  196  (4:  218); 
Grenada  County  t.  Brogden,  112  U.  8.  261  (28: 
704);  U.  8,  V.  Dickean,  40  U.  8.  15  Pet  141, 
165  (10:  689,  698). 

Expert  testimony  is  never  allowed  to  prove 
the  genuineness  of  coupons. 

liotct  V.  Kile,  1  Leigh,  216,  228;  Strother  t. 
Lucae,  81  U.  8.  6  Pet.  768  (8:  578). 

The  right  to  have  one's  oontrcversies  deter- 
mined by  existing  rules  of  evidence  is  not  a 
vested  right 

(Jooley,  Const.  Lim.  867;  Ogden  v.  Sounder; 
25  U.  8. 12  Wheat  850,  851,  869  (6:  658,  659); 
Black's  Con.  Proh.  §  202;  Moore  v.  IT.  6. 91 U. 
8.  270  (28:  846). 

This  is  a  suit  against  the  8tate. 

Oabam  v.  U,  8.  Bank,  22  U.  8.  9  Wheat  788 
(6:  204);  Dame  v.  Qr<ui,  88  U.  8.  16  Wall.  208 
-220  (21:  447,  458);  Woodruff  v.  TrapnaU,  51 
U.  8. 10  How.  190  (18:  888);  Ourran  v.  Arkan- 
m$,  56  U.  8. 15  How.  804  (14:  705);  8tate  Bank 
of  Ohio  v.  Knoop,m  U.  8.  16  How.  869  (14: 
977);  KendaU  v.  U.  8.  87  U.  8.  12  Pet  618  (9: 
1216);  Decatur  v.  Paulding,  89  U.  8. 14  Pet  497 
(10:  559);  T.  8.  v.  8eaman,  58  U.  8.  17  How. 
280  (15:  227);  U.  8.  v.  Outhrie,  58  U.  8.  17 
How.  804  (15: 106);  Mississippi  v.  Johnson,  71 
U.  8.  4  Wall.  498  (18:  440);  Gaines  v.  7%<wnp. 
son,  74  U.  8.  7  Wall.  852  (19:64);  Litchfield  v. 
Begister,  76  U.  8.  9  Wall.  575  (19:  681);  Score- 
tary  v.  McOarrahan,  76  U.  8.  9  Wall.  298  (19: 
579);  Louisiana  v.  Jumd  and  Poindcxter  v. 
Oreenhow,  supra. 

The  bill  is  without  equity. 

J/arytf  V.  Parsons,  114  U.  8.  827  (29:  205), 
and  Hagood  v.  SouHiem,  supra. 

An  injunction  will  not  lie  against  different 
persons  for  separate  infringements  or  violations 
of  one  and  the  same  right 

2  High,  Ini.  1549;  DiUy  v.  Doig,  2  V«8.  Jr. 
486;  Brinkernoff  v.  Brown,  6  Johns.  Qh,  155. 

A  court  of  equity  will  not  qu  loin  proceedings 
in  an  action  at  law  in  behalf  of  one  not  a 
partyto  the  suit  which  it  is  sought  to  enjoin. 

2  High,  Inl  8  1560;  New  York  v.  Connecti- 
eu^.  4  U.  8. 4  DalL  1  (1: 715);  State  v.  McQlynn, 
20  Cal.  288,  274. 

Messrs,  Wm.  L.  Royall  and  D.  H.  Cham- 
berlain, for  respondent: 

8ectioQ  720,  United  8tates  Revised  8tatutes. 
drcs  not  apply  to  a  case  in  which  the  United 
2:12 


8tates  Court  enjoins  parties  from  commendng- 
suits  in  a  state  court  The  suit  must  have  been 
actually  commenced  in  the  state  court  in  order 
to  bring  section  720  into  operation. 

Fisk  V.  Union  Pao,  B,  B,  10  Blatchf .  520; 
Louisiana  State  Lottery  Co,  v.  Fittpatrick,  i 
Woods,  256;  Live  Stock  D,  A  B.  Asso.  v.  Oreo- 
cent  CityL,  8,  L.  ^8,  H,  Co,  1  Abb.  U.  8.  888; 
Moore  v.  ffoUiday,  4  Dili.  54;  Cropper  t.  Oo- 
bum,  2  C?urt  468. 

When  a  state  court  is  enforcing  a  statute  re- 

Sugnant  to  the  Constitution  of  the  United 
tates  it  is  vdthout  any  jurisdiction  whatever, 
and  therefore  it  cannot  be  said  that  there  ar» 
any  proceedings  in  the  state  court. 

Eb  parte  l&yaU,  117  U.  8.  248(29:  870);  Ex 
parte  SiOold,  100  U.  8.  871, 876  (25:  717,  719); 
Es  parte  Yarbrough,  110  U.  -8.  661,  654  (28: 
274);  Norton  v.  ShOby  County,  118  U.  8. 425  (80: 
178):  Cadle  v.  Tnuw,  11  Blatchf.  102;  Dietuek 
T.  nuidekoper,  108  U.  8.  497  (26: 498);  Ex  parte 
Fisfc,  lis  U.  8.  718  (28:  1117);  Ex  parte  Bain, 
121  U.  8. 1  (80: 849). 

The  federal  courts  will  enjoin  state  otRoen 
from  executing  a  state  law  repugnant  to  the 
Constitution  of  the  United  8tateB. 

Dodge  v.  Woolsey,  59  U.  8. 18  How.  881  (15: 
401);  WamiMton  d  W.  B.  B.  Co.  y.  Bcid,  80  U. 
8. 18  WaU.  264  (20: 568);  TonUinson  v.  Branchy 
82  U.  8. 15  WalL  460  (21:  189);  Charleston  ▼. 
Branch,  Id.  470  (21 :  l^m.  Branch  t.  Charleston, 
92  U.  8.  677  (28:  760);  Hum^irey  v.  P^es,  83 
U.  8. 16  Wall.  244  (21 :  826):  Home  of  the  Friends 
less  V.  Bouse,  75  U.  8.  8  Wall,  m  (19:  ^; 
WashiTUfton  University  v.  Bouse,  Id.  489  (19: 
498);  McQehee  v.  MaiSiis,  71  U.  8. 4  WalL  14» 
(18: 814);  Antoniy,  QreenJtow,  107  U.  a  769  (27: 
468);  Osbomy,  Bankqf  (71  A  22 U.  8. 9  Wheat 
788  (6:  204);  Davis  t.  Oray,  88  U.  8. 16  WalL 
208  (21: 447);  Board  of  lAouidation  v.  MeOomb^ 
92  U.  8.  581  ^:628);  IT.  8,  v.  Lee,  106  U.  8. 
196  (27: 171);  Hagood  v.  Southern  All  U.  8. » 
(29: 805):  Louisiana  v.  Jumel,  107  U.  8. 711  (27: 
4^;  P&indexter  v.  Oreenhow,  114  U.  8. 870  (20: 
185);  Bolston  v.  Missouri  Fund  Comrs,  190  U. 
8. 890  (80: 721);  Hawes  v.  Oakland,  104  U.  8. 450 
(26:  827);  EuiiUngton  v.  PiAfner,  104  U.  8.  489 
(26:  838);  Cummings  v.  MerchanU  Nat,  Bank. 
101  U.  8.  158  (26:  908);  Parkersburg  db  O.  B. 
Tranep,  Co,  v.  Parkersburg,  107  U.  8.  691  (87t 
584);  Moore  v.  JloUiday,  4  Dill.  52;  Watson  t. 
Bondurant,  2  Woods,  166;  Haines  t.  Osrptfa- 
t0r,  91  U.  8.  264  (28:  846);  Diggs  t.  F^t^oc^^ 
8  U.  8.  4  Cranch.  179  (2:587). 

The  complainants  show  themselves  to  have 
such  an  interest  in  the  subject  matter  of  the  suit 
as  to  give  them  a  standing  in  the  court  below. 

Marye  v.  Parsons,  114  U.  8.  827  (29:  205); 
Hagood  v.  Southern,  supra. 

The  Act  of  May  12, 1887,  is  unconstitutionaL 

Poindcxter  v.  Oreenhow,  supra;  Cornwall  v. 
Commonwealth,  11  Ya.  L.  J.  No.  2,  90. 

In  Newton  v.  Commonwealth  and  Burruss  ▼. 
Same,  11  Ya.  L.  J.  p.  93,  the  same  court  de- 
cided that  the  Act  of  January  26,  1886,  was 
constitutional  in  its  requirement  of  the  pro- 
duction of  the  bond  from  which  coupons  tend- 
ered for  taxes  were  cut,  and  that  when  the 
plaintiff  failed  to  produce  such  bond  he  must 
fail  in  his  suit. 

This  is  not  a  suit  against  the  8tate. 

Osbomy,  IT.  A  BaiOr, 22  U. 8. 9  Wheat  788 
(6:  204);  Poindcxter  y.  Oreenhow,  supra. 
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Mr.  Jvgtice  MatUie^ws  deUveied  the  opin- 
km  of  tbe  oouit: 

It  k  established  l^  the  decisions  of  this  court, 
that  while  'the  exercise  of  the  power  of  pun- 
ishment  for  contempt  of  their  oraers,  by  courts 
of  general  jurisdiction,  is  not  subject  to  review 
hy  writ  of  error  or  appeal  to  this  court/'  vet, 
when  "a  court  of  the  United  States  undertaRes, 
by  its  prooete  of  contempt,  to  punish  a  man  for 
refusing  to  comply  with  an  order  which  that 
court  had  no  authority  to  make,  the  order  it- 
self, being  without  jurisdiction,  is  void;  and 
tbe  order  punishing  for  the  contempt  is  equally 
▼oid;"  and  that,  "when  the  proceeding  for  con- 
tempt  in  such  a  case  results  in  imprisonment. 
Ibis  court  will,  by  its  writ  of  lidbeascorpui,  dis- 
charge the  prisoner."  Ex  parte  FUk,  118  U.  8. 
718, 718  [^8:1 117, 11191. 

In  mc  parte  Bawland,  104  U.  S.  604  [26:861], 
the  commissioners  of  a  county  in  Alabama 
were,  on  a  writ  of  hdbeae  eorpue,  discharged  by 
this  court  from  imprisonment  to  which  they 
bad  been  adjudged  in  consequence  of  an  alleged 
contempt  of  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Alabama,  in 
zefusiDg  to  obey  the  comnumd  of  a  peremptory 
wnt  of  mandamue  issued  by  that  court  requir- 
ing them  to  levy  certain  taxes.  This  court  said , 
page  612  [864]:  "If  the  command  of  the  peremp- 
teiy  writ  of  mandamue  was  in  all  respc^such 
as  the  circuit  court  had  jurisdiction  to  make, 
the  proceedings  for  the  contempt  are  not  re- 
viewable here.  But  if  the  command  was  in 
whole  or  in  part  beyond  the  power  of  the  court, 
the  writ,  or  so  mudi  as  was  in  excess  of  juris- 
diction, was  void,  and  the  court  had  no  right 
in  law  to  ptonish  for  any  contempt  of  io*  unau- 
thorized requirements.  Such  is  the  fettled  rule 
of  dedsion  in  this  court.  Ex  parte  Lange,  85 
U.  S.  18  Wall.  168  rai:872];  JEfetwi<»  Parke,  98 
U.  S.  18  r28:787];  Ex  parte  JSMM,  100  U.  S. 
871  [25:717];  Eie  parte  Virginia,  100  U.  S.  889 
[25*75.- 

In  &f  parte  Bain,  181  U  S.  1  [80: 8491.  it 
was  held  thai  a  prisoner  who  had  been  tned, 
convicted,  and  sentenced  to  imprisonment,  by 
a  Ciitniit  Court  of  the  United  States,  the  in- 
dictment having  been  amended  by  the  district 
attorney,  by  leave  of  the  court,  after  it  had 
been  returned  by  the  grand  jury,  was  entitled 
to  his  discharge  under  a  writ  of  ?iabeas  corpus 
issued  by  this  court,  on  the  ground  that  the  pro- 
ceeding was  void.  The  court  said,  page  18 
^^]:  "  It  is  of  no  avail,  under  such  dicum- 
•tances,  to  say  that  the  court  stiQ  has  jurisdic- 
tion of  the  person  and  of  the  crime;  for,  though 
it  has  possession  of  the  person,  and  would  have 
Jurisdiction  of  the  crime,  if  it  were  properly 
presented  by  indictment,  the  jurisdiction  of  the 
offense  is  gone,  and  the  court  has  no  right  to 
proceed  anv  further  in  the  progress  of  the  case, 
xor  want  of  an  indictment" 

The  quesUon  in  the  present  case,  therefore, 
is  wheUier  the  order  of  the  circuit  court  of 
June  6,  1887,  forbidding  the  petitioners  from 
bringing  suits  under  the  Act  A  May  12, 1887, 
in  Uie  name  and  on  behalf  of  the  State  of  Vir- 
ginia, as  its  attorneys,  for  the  recovery  of  taxes, 
in  payment  of  which  the  taxpayers  had  pre- 
vioosly  tendtt^  tax  receivable  coupons,  is  an 
order  which  that  court  had  power  by  law  to 
make.  The  question  really  is  whether  the  cir- 
cuit court  haa  jurisdiction  to  entertain  the  suit 
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in  which  that  order  was  made,  because  the  nole 
purpose  and  prayer  of  the  bill  are  by  a  final  de- 
cree perpetually  to  enjoin  the  defendants  from 
takine  any  steps  in  execution  of  the  Act  of 
May  12, 1H87.  If  the  coiut  had  power,  upon 
the  case  made  in  the  record,  to  entertain  the  [487J 
suit  for  that  purpose,  it  had  equal  power,  as  a 
provisional  remedy,  to  grant  the  restraining 
order,  the  violation  of  which  constitutes  the 
contempt  adjudged  against  the  petitioners 

The  principal  contention  on  the  part  of  the 
petitioners  is  that  the  suit,  nominally  against  * 
them,  is,  in  fact,  and  in  law,  a  suit  against  the 
State  of  Virginia,  whose  officers  they  are,  ju- 
risdiction to  entertain  which  is  denied  by  the 
11th  Amendment  to  the  Constitution,  which 
declares  that  "The  judicial  power  of  the  United 
States  shall  not  be  construed  to  extend  to  any 
suit  in  law  or  equity,  commenced  or  prosecuted 
affainst  one  of  the  United  States  by  citizens 
of  another  State,  or  by  citizens  or  subjects  of 
any  foreien  State."  On  the  other  hand,  it  is 
contended  by  counsel  for  the  complainants  in 
that  cause,  who  have  argued  against  the  dis- 
char^  of  the  petitioners,  that  uie  suit  is  not 
withm  that  prohibition. 

It  must  be  regarded  as  tbe  settled  doctrine  of 
this  court,  established  by  its  recent  decisions, 
"  that  the  question  whether  a  suit  is  within  the 
prohibition  of  the  11th  Amendment  is  not  al- 
ways determined  by  reference  to  the  nominal 
parties  on  the  record."  Paindexter  v.  Green- 
hno,  114  U.  S.  270,  287  [29: 185, 191].  This,  it 
is  true,  is  not  in  harmony  with  what  was  said 
by  Chief  JuHice  Marshan  in  Oabom  v.  Bank  qf 
U.  8,  22  U.  S.  9  Wheat.  788.  857  [6: 204,  282]. 
In  his  opinion  in  that  case  he  said:  "  It  may, 
we  tliink,  be  laid  down  as  a  rule  which  admits 
of  no  exception,  that,  in  all  cases  where  juris- 
diction depends  on  the  party,  it  is  the  party 
named  in  the  record.  Consequently,  the  11th 
Amendment,  which  restrains  the  jurisdiction 
granted  by  the  Constitution  over  suits  against 
States,  iB|  of  necessity,  limited  to  those  suits  in 
which  a  State  is  a  party  on  the  record.  The 
amendment  has  its  full  effect,  if  the  Constitu- 
tion be  construed  as  it  would  have  been  con- 
strued had  the  jurisdiction  of  the  court  never 
been  extended  to  suits  brought  against  a  State 
by  the  citizens  of  another  State  or  by  aliens." 
^d  the  point  as  involved  in  that  case  was 
stated  by  Mr,  Justice  Swayne,  delivering^  the 
opinion  of  the  court  in  Doflois  v.  Gray,  83  U.  S. 
16  Wall.  203;  220  [21: 447,  453],  as  follows: 
"In  deciding  who  are  parties  to  the  suit  the 
court  win  not  look  beyond  the  record.  Mak- 
ing a  state  officer  a  party  does  not  make  the  [^d^l 
State  a  party,  although  her  law  may  have 

gromptea  his  action  and  the  State  may  stand 
ehind  him  as  the  r^  party  in  interest.  A 
State  can  be  made  a  party  only  by  shaping  the 
bill  expressly  with  that  view,  as  where  individ- 
uals or  corporations  are  intended  to  be  put  in 
that  relation  to  the  case."  But  what  was  said 
by  Chief  Justice  Marshall  in  Osbom  v.  Bank  of 
tj,  8,  supra,  must  he  taken  in  connection  with 
its  immediate  context,  wherein  he  adds,  page 
858  [232]:  "  The  State  not  being  aparty  on  the 
record,  and  the  court  having  jurisdiction 
over  those  who  are  parties  on  the  record,  the 
true  question  is  not  one  of  jurisdiction,  but 
whether,  in  the  exercise  of  its  jurisdiction,  the 
court  oug^c  to  make  a  decree  against  the  de- 
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feDdanlB,-r-wbeUier  they  aia  to  be  considered 
•8  having  a  real  interest,  or  as  being  only  nom- 
inal parties."  This  oonveyB  the  intimation, 
that  where  the  defendants,  who  are  sued  as 
officers  of  the  State,  have  not  a  real,  hut  merely 
a  nominal  interest  in  the  controversy,  the  State 
ap|)earing  to  be  the  real  defendant,  and  there- 
fore an  iudispensable  party,  if  the  jurisdiction 
does  not  fail  for  want  of  power  over  the  par- 
ties, it  does  fail,  as  to  the  nominal  defendants, 
for  want  of  a  suitable  subject  matter. 

This,  indeed,  seems  to  be  the  interpretation 
put  upon  this  langaa£;e  by  Chi^  Justice  Mar- 
shall himself  in  the  opinion  of  the  court  deliv- 
ered by  him  in  the  case  of  Oov&mar  of  Georgia 
V.  Madrato,  26  U.  8.  1  Pet.  110, 123. 134  [7: 78, 
79].  After  quoting  the  paragraphs  from  the 
opmion  in  the  case  of  Osboi-t)  v.  f'ank  of  U,  S, 
above  extracted,  the  Ohief  Justice  mentioned 
the  case  of  Georgia  v.  BraiUford,  2  U.  S.  2 
Dall.  402  [1: 4831,  where  the  action  was  not  in 
the  Dame  of  the  State,  but  was  brought  by  the 
Governor  in  its  behalf,  and  added:  **  If,  there- 
fore,' the  State  was  properly  considered  as  a 
party  in  that  case,  it  may  be  considered  as  a 
party  in  this."  He  further  said:  "The  claim 
upon  the  Governor  is  as  a  governor;  he  is  sued, 
not  by  his  name,  but  by  his  title.  The  de- 
mand made  upon  him  is  not  made  personaUy, 
but  officially.  The  decree  is  pronounced,  not 
agahist  the  person,  but  the  officer,  and  appeared 
to  hare  been  pronounced  against  the  successor 
of  the  original  defendant,  as  the  appeal  bond 
was  executed  by  a  different  Governor  from  him 
who  filed  the  information.  In  such  a  case, 
•  where  the  Chief  Magistrate  of  a  State  is  sued, 
not  by  his  name,  but  by  his  style  of  office,  and 
the  claim  made  upon  mm  is  entirely  in  his  of- 
ficial character,  we  think  the  State  itself  may 
be  considered  as  a  partr  on  the  record.  If  the 
State  is  not  a  party,  there  is  no  party  against 
whom  a  decree  can  be  made.  No  personin  his 
natural  capacity  is  brought  before  the  court  as 
defendanO'  It  was  therefore  held,  in  that 
case,  that  the  State  was  in  fact,  though  not  in 
form,  a  party  defendant  to  the  suit,  and  that, 
consequently,  the  circuit  court  had  no  jurisdic- 
tion to  pronounce  the  decree  appealed  frouL 
See  also  Bx  parte  Madrato^  82  U.  S.  7  Peu 
627  [8: 8081.  This  view  was  reiterated  by  Uiis 
court  in  Kentucky  v.  Dennimm,  66  U.  8.  24 
How.  66,  98  ri6, 717,  726],  where  it  wan  daid  to 
be  sealed  "that  whero  the  State  is  u  party, 
plaintiff  or  defendant,  the'Govemor  represents 
the  Stato,  and  the  suit  may  be,  in  form,  a  suit 
by  him  as  Governor  in  behalf  of  the  State, 
where  the  Stato  is  pkintiff,  and  he  must  be 
summoned  or  notified  as  the  officer  represent- 
ing the  State,  where  the  State  is  defendant." 
Accordingly  in  OunninghamY, Macon  A  B,  B, 
B,  Co,  109  U.  8.  446  [27:992],  it  was  decided 
that  in  those  cases  where  it  is  clearly  seen  upon 
the  record  that  a  State  is  an  indispensable  pcutv 
to  enable  the  court,  according  to  the  rules  whicn 
govern  its  procedure,  to  grant  the  relief  sought, 
ft  will  refuse  to  take  jurisdiction.  The  infer- 
ence is  that  whero  it  is  manifest,  upon  the 
face  of  the  record,  that  the  defendants  nave  no 
individual  interest  in  the  controversy,  and  that 
tlic  relief  sought  against  them  is  only  in  their 
official  capacity  as  ropresentatives  of  the  State, 
which  alone  is  to  be  affected  by  the  judgment 
or  decree,  the  question  then  arising,  whether  > 


the  rait  la  not  substantiaDy  %  suit  agafaist  the 
State,  is  one  of  jurisdiction. 

The  very  question  was  presented  in  the  cases 
of  Neivi  Hampehire  y.  Louisiana  and  Nevi  York 
y.  LouiHana,  108  U.  S.  76  L27: 6561.    In  each 
of  those  cases  thero  was  upon  the  face  of  the 
record  nominally  a  controversy  between  two 
States,  which,  according  to .  the  terms  of  the 
Constitution,  was  subject  to  the  judicial  power 
of  the  United  Stetes.    So  far  as  could  be  deter- 
mined by  reference  to  the  parties  named  in  the 
record,  the  suits  were  within  the  jurisdic^on 
of  this  court;  but,  on  an  examination  oi  the 
cases  as  stated  in  the  pleadings,  it  appearad 
that  the  State,  which  was  plamtiff,  was  su- 
ing, not  for  its  own  use  and  interest,  but 
for  the  use  and  on  behalf  of  certain  individual 
citizens  thereof  who  had  transferred  their  cUims 
to  the  State  for  the  purposes  of  suit    It  was 
accordingly  unanimously  held  by  this  court, 
that  it  would  look  behind  and  through  the 
nominal  parties  on  the  record,  to  asoertam  who 
were  the  real  parties  to  the  suit.    The  Chief 
Justice,  speakinir  for  the  court  in  that  case, 
made  a  review  ot  the  circumstances  which  led 
to  the  adoption  of  the  11th  Amendment,  and, 
in  concluding  his  opinion,  said:  "  The  evident 
purpose  of  the  Amendment,  so  promptly  pro- 
posed and  finally  adopted,  was  to  prohibit  all 
suits  against  a  State  by  or  for  citizens  of  other 
States,  or  aliens,  without  the  consent  of  the 
States  to  be  sued;  and,  in  our  o{)inion,  one 
Stato  cannot  create  a  controversy  with  another 
State,  within  the  meaning  of  that  term  as  used 
in  the  judicial  clauses  of  the  Constitution,  by 
asBummg  the  prosecution  of  debts  owins  by  the 
other  Stale  to  its  citizens.    Such  htSus  the 
case,  we  are  satisfied  that  we  are  prohibited, 
both  by  the  letter  and  the  ^irit  of  the  Con 
stitution,  from  entertaining  these  suits,  and  th< 
bill  in  each  case  Is  dismissed.** 

The  convene  of  that  case  is  to  be  found  in  J3a 
goodT.Southem,lVtTJ.8.62{^:B0S\.  There 
the  Stato  of  South  Carolina,  which  was  tin 
party  in  interest,  was  not  nominally  a  defend 
ant  The  nominal  defendants  were  the  Treas 
urer  of  the  State  of  South  Carolina,  ita  Comp 
troller  General,  and  the  treasurers  ox  its  Tariou 
counties  and  their  successors  in  office.  Th 
object  of  the  bULs  was  to  obtain  on  behalf  of  th 
complainants,  by  judicial  process,  the  redemi 
tion  by  the  Steto  of  certain  scrip  of  whic 
they  were  holders,  according  to  the  terms  of 
statute  in  pursuance  of  whi(£  it  was  issued,  b 
the  levy,  collection,  and  appropriation  of  a  sp* 
dal  tax  pledged  to  that  purpose,  as  the 
claimed,  by  an  irrepealable  law  constituting 
contract  protected  from  violation  by  the  Coi 
stitution  of  the  United  States.  The  decrees  < 
the  drouit  court  granting  the  relief  were  i 
versed,  and  the  cause  remanded  with  instru 
tions  to  dismiss  the  bills,  on  the  ground  th 
Uie  suits,  though  nominally  against  the  office 
of  the  Stato,  were  really  a^nst  the  State  itsel 
In^ts  opinion  this  court  said,  page  67  [81( 

icribed 


"  These  suits  are  accurately  described  as  bi 
for  the  sp^dfic  performance  of  a  contract  I 
tween  the  complainants  and  the  State  of  Sou 
Carolina,  who  are  the  only  parties  to  it.  B 
to  these  bills  the  State  is  not  in  name  madi 
party  defendant,  though  leave  is  given  to  it 
become  such  if  it  chooses;  and  except  %v: 
with  that  consent  it  could  not  be  brought  1 
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fore  the  court  and  be  made  to  appear  and  de- 
fend.  And  yet  it  is  the  actual  party  to  the  al- 
leged contract,  the  performance  of  which  is  de- 
creed, the  ODe  required  to  perform  the  decree, 
and  the  only  party  by  whom  it  can  bo  per- 
formed. Though  not  nominally  n  party  to  the 
record,  it  is  the  real  and  only  party  in  interest, 
the  nominal  defendants  being  the  officers  and 
agents  of  the  State,  having  no  personal  interest 
in  the  snbject  matter  of  the  suit,  and  defending 
only  as  representing  the  State.  And  the  things 
required  by  the  decrees  to  be  done  and  per- 
formed by  them  are  the  very  things  which, 
when  done  and  performed,  constitute  a  per- 
formance of  the  alleged  contract  by  the  State. 
The  State  is  not  only  the  real  party  to  the  con- 
troversy, but  the  r^  party  against  which  re- 
lief is  sought  by  the  suit,  and  the  suit  is,  there- 
fore, substantially  within  the  prohibition  of  the 
Eleventh  Amendment  to  the  ConsUtution  of  the 
United  States." 

The  conclusions  in  the  case  of  Eagood  y. 
Scniihem  were  lustifled  by  what  had  previously 
been  decided  by  this  court  in  the  cases  of 
Louisiana  v.  Jumel  and  Miott  v.  WiltB,  107 
U.  a  711  [27: 448].  Those  cases  had  for  their 
object:  one,  by  injunction,  to  restrain  the  of- 
ficers of  the  State  from  executing  the  provisions 
of  the  Act  of  the  General  Assembly  alleged  to 
be  in  violation  of  the  contract  rights  of  the 
plaintiffs;  and  the  other,  by  mandamiu,  to  re- 
quire the  appropriation  of  money  from  the 
treasury  of  the  State  in  accordance  with  the 
contract  This  relief,  it  was  decided,  was  not 
within  the  competency  of  the  judicial  power. 
The  Chief  Justice  saia,  on  that  point,  page  727 
[453]:  **  The  remedy  sought,  in  order  to  be 
complete,  would  require  the  court  to  assume  all 
the  eze<nitive  authori^of  the  State,  so  far  as  it 
14M]  related  to  the  enforcement  of  this  law,  and  to 
sapervise  the  conduct  of  all  persons  charged 
with  any  official  duty  in  respect  to  the  levy, 
collection,  and  disbursement  of  the  tax  in  ques- 
tion unto  the  bonds,  principal  and  interest, 
were  paid  in  full;  and  that,  too,  in  a  proceed- 
ing in  which  the  State,  as  a  State,  was  not  and 
could  not  be  made  a  party.  It  needs  no  argu- 
ment to  show  that  the  political  power  cannot 
be  thus  ousted  of  its  jurisdiction  and  the  judi- 
dary  Bet  in  its  place.  When  a  State  submits 
itseff,  without  reservation,  to  the  lurisdiction 
of  a  court  in  a  particular  case,  that  jurisdiction 
may  be  used  to  give  full  effect  to  what  the 
State  has,  by  its  act  of  submission,  allowed  to 
be  done;  and  if  the  law  permits  coercion  of 
the  public  officers  to  enforce  any  judgment 
that  may  be  rendered,  then  such  coercion  may 
be  employed  for  that  purpose.  But  this  is  very 
for  from  authorizing  the  court,  when  a  State 
cannot  be  sued,  to  set  up  its  jurisdiction  over 
the  officers  in  charge  of  the  public  moneys,  so 
48  to  control  them  as  against  the  political  pow- 
^r,  in  their  administration  of  the  finances  of  the 
State." 

It  is,  therefore,  not  conclusive  of  the  prin- 
^pal  question  in  this  case,  that  the  State  of 
"Virginia  is  not  named  as  a  party  defendant. 
Whether  it  is  the  actual  party,  in  the  sense  of 
the  prohibition  of  the  Constitution,  must  be  de- 
termined by  a  consideration  of  the  nature  of 
the  case  as  presented  on  the  whole  record. 

The  substantial  av^ments  of  the  bill  are  (1) 
that  the    complainants  were  the  owners  of 
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f  100,000  worth  of  tax  receivable  coupons  of 
irffinia,  for  which  they  had  paid  over  $30,000; 
(2)  that  they  have  sold  $50,000  of  that  amount 
for  $16,000  or  more  to  taxpayers  of  Virginia, 
who  have  tendered  the  same  to  the  proper  state 
officials  in  payment  of  their  taxes,  but  that  said 
officers  have  refused  to  receive  the  same;  (3) 
that  if  the  officers  of  the  State  are  permitted  to 
enforce  the  Act  of  May  12, 1887,  the  complain- 
ants will  be  unable  to  sell  the  remaining 
$50,000  of  their  coupons  to  the  taxpayers  of 
Uiat  State  at  any  price,  and  thus  their  entire 
property  in  the  same  will  be  destroyed;  (4)  that 
the  Act  of  May  12,  1887,  is  unconstitutional 
and  void,  because  it  impairs  the  obligation  of « 
the  contract  of  the  State  of  Virginia  by  which 
it  agreed  to  receive  coupons  cut  from  its  bonds 
in  payment  of  debts,  demands,  and  taxes  due 

to  it 

The  particulars  in  which  this  contract  Is  al- 
leged to  be  violated  by  the  provisions  of  that  r493i 
Act  are:  first,  that,  in  disregard  of  tenders  of 
tax-receivable  coupons  mack  by  taxpayers  in 
payment  of  taxes,  the  Act  of  tine  Qeneral  As- 
sembly peremptorily  requires  actions  at  law  to 
be  brought  in  the  name  of  the  State  of  Virginia 
against  all  such  taxpayers  as  are  delinquent:  sec- 
ond, because  in  the  trial  of  such  actions  it  is  re- 
quired that  the  defendant  shall  not  only  prove 
the  fact  of  tender,  but  the  genuineness  of  the 
coupons  tendered;  third  ^at  as  part  of  that 
proof  he  is  required  to  produce  the  bond  itself 
from  which  such  coupon  is  said  to  have  been 
cut;  and,  fourth,  that  he  is  not  permitted  to  ic- 
troduoe  expert  testimony  to  prove  the  genuine- 
hess  of  Uie  coupons  tendered  The  prayer  of 
the  bill  is  that  the  Attomey-C^neral  of  the 
State  of  Virginia,  and  thQ  Commonwealth's  at- 
torneys for  the  counties,  be  restrained  by  in- 
junction from  commencing  and  prosecuting 
any  suits  under  the  Act  or  May  12, 1887,  for 
the  reoovery  of  taxes  against  parties  alleged  to 
be  delinquent,  but  who  in  fact  have  tendereu 
tax-receivable  coupons  in  payment  of  taxes  due. 

It  is  to  be  notea  that  there  is  no  direct  aver- 
ment in  the  original  of  amended  bills  that  the 
coupons  alleged  to  have  been  tendered  in  pay- 
ment of  taxes  by  those  taxpayers  against  whom 
the  defendants  threatened  to  brin  e  siuts  under  the 
Act  of  May  12, 1887,  were  purchased  from  the 
complainants,  although  it  incidentally  appears 
otherwise  upon  the  record  that  some  of  them  may 
have  be<m.  The  injunction,  however,  prayed  < 
for  is  to  prevent  the  bringing  of  any  suits  un- 
der that  Act  against  taxpayers  who  have  ten- 
dered coupons,  whether  the  coupons  were  pur 
chased  from  the  complainants  or  not 

It  is  also  to  be  observed  that  the  only  person- 
al act  on  the  part  of  the  petitioners  soujB^ht  to 
be  restrained  by  the  original  order  of  June  6, 
1887,  in  pursuance  of  the  prayer  of  the  bill,  is 
Uie  bringing  of  any  suit  under  the  Act  of  May 
12,  1887,  against  any  person  who  had  tendered  14941 
tax-receivable  coupons  in  payment  of  taxes  due 
to  the  State  of  Virginia.  Any  such  suit  must, 
by  the  statute,  be  brought  in  the  name  of  the 
State,  and  for  its  use. 

It  is  inmiaterial,  in  our  opinion,  to  consider 
the  matters  which  are  alleged  in  respect  to  the 
course  and  conduct  of  sucn  a  suit  after  its  in- 
sdtution,  by  reason  of  the  provisions  contained 
in  other  Acts  of  the  General  Assembly  of  the 
State  restricting  the  mod^  <«f  proof  of  the  gen-  , 
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aineness  of  the  ooapons  tendered.  What  is  re- 
quired by  the  Act  of  May  12, 1887.  is  that  *'  U 
toe  defendant  relies  on  a  tender  of  coupons  as 
payment  of  the  taxes  claimed,  he  shall  plead 
the  same  specifically  and  in  writing,  and  file 
with  the  plea  the  coupons  averred  therein  to 
have  been  tendered;  and  the  derk  shall  care- 
fully preserve  them.  Upon  such  plea  filed  the 
burden  of  proving  the  tender  and  the  genuine- 
ness of  the  coupons  e^all  be  on  the  defendant. 
If  the  tender  and  the  genuineness  of  the  cou- 
pons be  established,  judgment  shall  be  for  the 
defendant  on  the  plea  of  tender.  In  such  case 
the  clerk  shall  write  the  word  '  proved,'  and 
thereunder  his  name  in  his  official  character, 
*  across  the  face  of  the  coupons,  and  transmit 
them,  together  with  a  certificate  of  the  court 
that  they  have  been  proven  in  Uie  case,  to  the 
auditor  of  public  accounts,  who  shall  deliver  the 
coupons  to  Uie  second  auditor,  receiving  there- 
for the  check  of  the  second  auditor  upon  the 
treasurer,  which  check  he  shall  pay  mto  the 
treasury  to  the  credit  of  the  proper  tax  ao- 
coimt.'^ 

If  a  suit  may  be  rightfully  brought  at  all  by 
the  State  to  recover  a  Judgment  lor  taxes,  in 
such  a  case,  certainly  Uiere  is  nothing  in  these 
provisions  that  violates  any  legal  or  contract 
right  of  the  party  sued.  If  he  defends  the  ac- 
tion on  the  ground  of  a  lawful  tender  of  pay- 
ment, he  must,  of  course,  plead  the  tender,  and 
may  rightf  uUy  be  requirea  to  bring  into  court 
the  tender  alleged  to  nave  been  made.  Under 
the  issue  upon  this  plea,  the  burden  is  upon  the 
defendant  of  proving  Uie  truth  of  its  allega- 
tions. What  shall  be  the  amount  and  kind  of 
proof  necessary  to  establish  the  defense  in- 
volves questions  of  law  which  can  only  be 
raised  and  decided  in  the  course  of  the  triaL 
Their  determination  \b  for  the  court  where  the 
trial  is  to  be  had.  If,  in  pursuance  of  other 
Acts  of  the  General  Assembly,  the  C}(mtract 
rights  of  the  defendant,  as  a  taxpayer  having 
tendered  tax-receivable  coupons,  are  denied  to 

r40Si  ^^  ^  ^^^  ^^'  ^  reason  of  requirements  in 
^  -I  regard  to  the  nature  and  quantity  of  proof  as 
to  ^e  genuineness  of  the  coupons,  Uie  errors  of 
law  thus  committed  can  only  be  remedied,  ao- 
cording  to  the  common  course  of  ludicial  pro- 
ceedings, by  a  writ  of  error,  which,  ag  it  would 
present  a  lederal  quesUon,  might  ultlnujtely  be 
sued  out  in  this  court.  But  it  is  not  to  be  as- 
sumed in  advmce,  either  that  such  questions 
wiU  arise  or  that,  if  they  arise,  they  wul  be  er- 
roneously decided.  The  question,  therefore, 
is  narrowed  to  the  single  inquiry  of  the  eqidta- 
ble  right  of  the  complainants  to  enjoin  Uie  pe- 
titioners against  bringing  any  such  suits  at  all. 
It  seems  to  be  supposed  in  aij^ment,  that 
the  right  of  taxpayers  in  Virginia,  who  have 
tendered  tax  receivable  coupons  in  payment  of 
their  taxes  to  the  proper  collecting  officer,  to  be 
forever  thereafter  free  from  suit  by  the  State  to 
recover  Jud^ent  for  such  taxes,  rests  upon 
the  proposition  that  such  a  tender  is  in  law  a 
payment  of  the  taxes,  so  as  to  extinguish  all 
claim  for  them  on  the  part  of  the  State.  This 
proposiUon,  indeed.  Is  said  to  be  justified  by 
the  authority  of  certain  langua^  in  the  opin- 
ion of  this  court  in  the  case  of  Paind^cter  t. 
Oreenhow,  114  U.  S.  270  [29: 185].  In  that  case 
the  effect  of  a  tender  in  payment  of  taxes  upon 
the  subsequent  act  of  the  collector  in  seidng 
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the  personal  proper^  of  the  taxpayer  was  coo- 
gid^ed  and  decided;  but  there  is  nothing  in 
the  opinion  which  countenances  the  idea  that 
such  a  tender  was  a  payment  of  the  taxes,  so 
as  to  extinffuish  all  subsequent  claim  of  the 
State  therefor.  Its  effect  was  precisely  defined 
in  the  following  statement,  pace  299  [195]: 
"His  tender,  as  we  have  alr^iay  seen,  was 
equivalent  to  payment,  to  far  a»  concerm  ths 
legality  cfaU  svhsequent  stejpi  by  ths  ooUeeUif  to 
enforce  payment  by  distraint  €f  hit  property  J"* 
There  is  nothing  in  the  opinion  to  indicate  thai 
the  i>arty  making  the  tender  was  relieved  from 
the  operation  of  the  rule  of  law,  making  it  nec- 
essary to  keep  the  tender  good,  or  that  a  sub- 
sequent action  at  law  for  the  recovery  of  the 
taxes  would  be  unlawful— reserving,  of  course, 
in  such  a  case,  the  admitted  right  of  tbe  de- 
fendant to  plead  the  fact  of  hb  tender  and 
bring  it  into  court,  in  pursuance  of  the  usual 
practice  in  such  cases,  as  a  defense. 

It  follows,  therefore,  in  the  present  case,  that 
the  personal  act  of  the  peUtioners  sought  to  be 
restrained  by  the  order  of  the  circuit  court,  Vc- 
duced  to  the  mere  bringing  of  an  action  in  the 
name  of  and  for  the  State  i^^nst  taxpayers, 
who,  although  they  may  have  tendered  tax-re- 
ceivable coupons,  are  charged  as  delinquents, 
cannot  be  alleged  against  them  as  an  individual 
act  in  violation  of  any  legal  or  contract  rights 
of  such  taxpayers. 

Much  more  difficult  ii  it  to  conceive  that  it 
constitutes  a  grievance  of  which  the  complain- 
ants in  the  principal  suit  have  any  legal  risrht 
to  complain.    Ko  suits  against  the  compUun- 
ants  themselves  are  apprcuaended;  and  their  pe- 
cuniary  interest   in   the  actions   threataied 
against  taxpayers  who  have  made  tenders  of 
tax-receivable  coupons  purchased  from  them, 
with  their  guaranty  against  lossin  ooniseqaenca 
thereof,  is  collateral  and  remote.    The  Drmg- 
ing  of  such  acUons  is  no  breadi  of  any  contract 
subsisting  between  the  complainants  and  tlie 
State  of  Virginia.    All  rights  under  tbe  con- 
tract contained  in  the  coupons  they  parted  with 
when  they  transferred  them  to  ta^^yeis.     If 
the  complainants  have  agreed  in  that  transfer 
that  they  shall  be  receiveid  by  the  State  in  pay- 
ment of  taxes,  that  is  a  contract  between  Uie 
complainants  and  the  taxpayer,  their  assignee, 
to  which  the  State  is  not  a  party.    It  is  one  the 
complainants  have  voluntarily  entered  into,  and 
for  which  the  State  cannot  be  held  responsible. 

In  that  aspect,  the  case  does  not  differ  in 
principle  from  Ma/rye  v.  Parsont,  114  U.  S.  825 
[29:  2051.  The  consequential  looses  in  the 
diminution  of  the  market  value  of  tbe  coupons 
which  they  still  hold,  and  the  liability  of  the 
complainants  to  make  good  their  warranty  to 
taxpayers  to  whom  they  have  transferred  the 
others,  arc  not  direct  and  legal  consequences  of 
any  breach  of  the  contract  made  with  the  StAte 
of  Virginia  by  which  the  coupons  are  made  re- 
ceivable in  payment  of  taxes.  As  such  dam- 
age could  not  be  recovered  in  a  direct  netion 
upon  the  contract,  if  the  State  were  tmable  nX 
law,  so  neither  can  it  be  made  the  foundation 
of  any  preventive  relief  by  injunction. 

These  considerations,  however,  are  advertec 
to  in  this  connection,  not  so  mudi  for  the  pur 
pose  of  showing  that  the  substance  of  the  bil 
presents  a  case  the  subject-matter  of  whicli  1 
not  within  the  jurisdiction  of  the  court  as  u 
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•how  that  it  does  not  allege  any  groundB  of 
equitable  relief  against  the  individual  defend- 
ants for  any  personal  wrong  committed  or 
threatened  b^  tliem.  It  does  not  diarge  against 
them  in  Uieir  individual  character  anything 
done  or  threatened  which  constitutes,  in  con- 
templation of  law,  a  violation  of  personal  or 
property  rights,  or  a  breach  of  contract  to  which 
they  are  parties. 

The  relief  sought  is  against  the  defendants, 
not  in  their  individual,  but  Id  their  representa- 
tive capacity  as  officers  of  the  State  of  Virginia. 
The  acts  sought  to  be  restrained  are  the  bring- 
ing of  suits  by  the  State  of  Virdnia  in  its  own 
name  and  for  its  own  use.  If  the  State  had 
been  made  a  defendant  to  this  bill  by  name, 
charged  according  to  the  allegations  it  now 
contaioA — supposing  that  such  a  suit  could  be 
maintained — it  would  have  been  subjected  to 
the  jurisdiction  of  the  court  by  process  served 
upon  its  Governor  and  Attomev-Qeneral,  ac- 
cording to  the  precedents  in  such  cases.  New 
Jerfev  v.  New  York,  80  U.  S.  5  Pet  284, 288.  290 
f8: 127, 128, 1291:  Kentucky  y.  Dennisan,  66  D. 
8,  24  How.  66,  96,  97  [16:  717,  725]:  Rule  5  of 
1884,  108  U.  S.  574  [See  Bk.  20:  901].  If  a  de- 
cree could  have  been  rendered  enjoining  the 
State  from  bringing  suits  against  its  taxpayers, 
it  would  have  operated  upon  the  State  only 
through  the  officers  who  by  law  were  required 
to  represent  it  in  bringing  such  suits,  viz. :  the 
present  defendants,  its  Attomey-Creneral,  and 
the  Commonwealth's  attorneys  for  the  several 
counties.  For  a  breach  of  such  an  injunction, 
these  officers  would  be  amenable  to  the  court 
as  proceeding  in  contempt  of  its  authoritv,  and 
would  be  liable  to  puiilsbment  therefor  by  at- 
ta-liment  and  imprisonment. 

The  nature  of  tne  case  as  supposed  is  identical 
with  that  of  the  case  as  actually  presented  in 
the  bill,  with  the  single  exception  that  the  State 
la  not  named  as  a  defendant.  How  else  can 
the  State  be  forbidden  by  Judicial  process  to 
bring  actions  in  its  name,  except  by  constraining 
the  conduct  of  its  officers,  its  attorneys,  and  its 
agents?  And  if  all  such  officers,  attorneys,  and 
agents  are  personally  subjected  to  the  process 
of  the  court,  so  as  to  forbid  their  acting  in  its 
behalf,  how  can  it  be  said  that  the  State  itself 
r40iii  ^  "^  subjected  to  the  jurisdiction  of  the  court 
i^^l     gg  nn  actual  and  real  defendant? 

It  is,  however,  insisted  upoil  in  argument 
that  it  is  within  Uie  jurisdiction  of  the  Circuit 
Court  of  the  United  States  to  restrain  by  in- 
junction officers  of  the  States  from  executing 
the  provisions  of  state  statutes,  void  by  reason 
of  repugnancy  to  the  Constitution  of  the  United 
States;  thatthere  are  many  precedents  in  which 
that  jurisdiction  has  been  exercised  under  the 
sanction  of  this  court;  and  that  the  present 
case  is  covered  by  their  authority. 

The  principal  authority  relied  upon  to  main- 
tain this  proposition  is  the  judgment  of  this 
court  in  the  case  of  Otbom  v.  Bank  of  U,  8,  22 
U.  S.  9  WheaU  738  [6:204].  As  strengthening 
the  argument  based  upon  that  decision,  our  at- 
tention is  (»lled  by  counsel  to  a  feature  of  the 
case  which  it  is  said  does  not  clearly  appear 
from  the  official  report  by  Mr.  Wheaton.  The 
original  record  of  the  case  shows  that  the  bill, 
after  setting  out  the  substance  of  the  Act  of  the 
Legislature  of  Ohio  complained  of,  alleged  that 
Osbom.  the  Auditor  of  the  State,  and  the  officer 
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upon  whom  the  execution  of  the  statute  of  the 
State  was  enjoined,  ''daily  gives  it  out  in 
speeches  that  he  vriil  execute  and  enforce  tho 
provisions  of  the  said  Act  of  Ohio  against  vour 
orators."  And  it  is  part  of  the  pravcr  of  tho 
bill  *'  to  stay  and  enjoin  said  Ralph  Osborn, 
auditor  as  aforesaid,  and  all  others  which  it  mny 
concern  in  anywise,  from  proceeding  against 
your  orators  under  and  in  virtue  of  the  Act  of 
Ohio  aforesaid,  or  any  section,  part,  or  pro- 
vision thereof.  **  It  also  appears  that  it  was  part 
of  the  decree  of  the  circuit  court,  from  which 
the  appeal  was  prosecuted,  '*  that  the  defend- 
ants and  each  of  them  be  perpetually  enjoined 
from  proceeding  to  collect  any  tax,  which  has 
accrued  or  may  hereafter  accrue,  from  the 
complainants  under  the  Act  of  the  General  As- 
sembly of  Ohio  in  the  bill  and  proce«dings 
mentioned. "  But  the  Act  of  the  Legislature  o  f 
Ohio,  declared  to  be  unconstitutional  and  void 
in  that  case,  had  for  its  sole  purpose  the  levy  and 
collection  of  an  annual  tax  of  $50,000  upon  each 
office  of  discount  and  deposit  of  the  Bank  of  tho 
United  States  within  that  State,  to  be  collected, 
in  case  of  refusal  to  pay,  by  the  Auditor  of 
State  by  a  levy  upon  the  money,  bank  notes,  or 
other  goods  and  chattels,  the  property  of  tho 
bank,  to  seize  which  it  was  made  lawful,  under 
the  warrant  of  the  auditor,  for  the  person  to 
whom  it  was  directe<f  jy  enter  the  bank  for  tho 
purpose  of  flndinff  an^^  *  sizing  property  to  sat- 
isfy »he  same.  The  wrong  comp7.<uned  of  and 
sought  to  be  prevected  by  tne  injunction  prayed 
for  was  this  threatened  seizure  of  the  property 
of  the  bank.  An  actual  seizure  thereof,  m  vi- 
olation of  the  injunction,  was  treated  as  a  con- 
tempt of  the  court,  for  which  the  parties  were 
attached,  and  the  final  decree  of  the  circuit 
court  restored  the  property  taken  to  the  posses- 
sion of  the  complainant.  In  disposinff  of  the 
case  in  this  court,  the  opinion  of  Ohi^  Ju»iic6 
Marshall,  page  871  [285],  concludes  as  follows: 
"  We  think  then  that  there  is  no  error  in  the 
decree  of  the  Circuit  Court  for  the  District  of 
Ohio,  so  far  as  it  directs  restitution  of  the 
spedflc  sum  of  |98,000,  which  was  taken  out 
of  the  bank  unlawfully  and  was  in  the  posses- 
sion of  the  defendant  Samuel  Sullivan  when  the 
injunction  was  awarded  in  September,  1820,  to 
restrain  him  from  paying  it  away,  or  in  any 
manner  usinff  it,  and  so  far  as  it  directs  the 
payment  of  the  remaining  sum  of  $2,000  by  tlie 
defendants  Ralph  Osboru  and  John  L.  Harixir; 
but  that  the  same  is  erroneous  so  far  as  respects 
the  interest  on  the  coin,  piirtof  the  said  $98,000, 
it  being  the  opinion  of  this  court  that  while  the 
parties  were  restrained  bv  the  authority  of  the 
circuit  court  from  using  it  they  ought  not  to  be 
charged  with  interest.  The  decree  of  the  Cir- 
cuit Court  for  the  District  of  Ohio  is  affirmed 
as  to  the  said  sums  of  $98,000  and  $2,000,  and 
reversed  as  to  the  residue." 

The  mandate  from  this  court  was  in  accord- 
ance with  the  terms  of  this  judgment. 

There  is  nothine,  therefore,  in  the  judgment 
in  that  cause  as  finally  defined  which  extends 
its  authority  beyond  the  prevention  and  re- 
straint of  the  specific  act  done  in  pursuance  of 
the  unconstitutional  statute  of  Ohio,  and  in  vi- 
olation of  the  Act  of  Congr^  chartering  the 
bank,  which  consisted  of  the  unlawful  seizure 
and  detention  of  its  property.  It  was  conceded 
throughout  that  case,  m  the  argument  at  the 
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Bar  and  in  the  opinion  of  the  court,  that  an  ao- 
f  KOOi  ^^^  ^  ^^  would  lie,  either  of  trespass  or  det- 
louvj  2^^^^  against  the  defendants  as  individual  tres- 
passers guilty  of  a  wrongin  taking  the  property 
of  the  complainant  illegally,,  vainly  seeking  to 
defend  themselves  under  the  authon^  of  a  void 
Act  of  the  Gksieral  Assembly  of  Ohio.  One  of 
the  principal  questions  in  the  case  was  whether 
equity  had  lunsdiction  to  restrain  the  commis- 

K <    gion  of  such  a  mere  trespass,  a  jurisdiction 

which  was  upheld  upon  the  circumstances  and 
nature  of  the  case,  and  which  has  bet^n  repeat- 
edly exercised  since.  But  the  veiy  ground  on 
which  it  was  adjudged  not  to  be  a  suit  against 
the  State,  and  not  to  be  one  in  which  the  State 
was  a  necessary  party,  was  that  the  defendants 
personally  and  individually  were  wrongdoers, 
against  whom  the  complainants  had  a  clear 
r&ht  of  action  for  the  recovery  of  the  property 
taKen,  or  its  value,  and  that  tnerefore  it  was  a 
case  in  which  no  other  parties  were  necessary, 
'nie  right  asserted  and  the  relief  asked  were 
against  the  defendants  as  individuals.  They 
sought  to  protect  themselves  against  personiu 
liability  by  their  official  character  as  represent- 
atives of  the  State.  This  they  were  not  per- 
mitted to  do,  because  the  authority  under 
which  they  professed  to  act  was  void. 
;  In  pursuance  of  the  principles  adjudged  in 
the  case  of  Ofbom  v.  Bank  <^  U,  8.  supra,  it 
has  been  repeatedly  and  uniformly  held  by  this 
court  that  an  injunction  will  lie  to  restrain  the 
collection  of  taxes  sought  to  be  collected  by  seiz- 
ures of  property  imfMsed  in  the  name  of  the 
State,  but  contiury  to  the  Constitution  of  the 
United  States,  the  defendants  being  officers  of 
the  State  threatening  the  distraint  complained 
of.  The  ffrounds  of  this  jurisdiction  were 
stated  in  AUm  v.  BaUimare  dO.  R  RCh.  114 
U.  S.  811  [29:200].  /he  vital  principal  in  oU 
such  cases  is  that  the  defendants,  though  pro- 
fessing to  act  OS  officers  of  the  State,  are  threat- 
ening a  violation  of  the  person  or  property 
rights  of  the  complainant,  for  which  they  are 
personally  and  individually  liable.  This  prin- 
ciple was  plainly  stated  in  the  opinion  of  the 
court  in  Aindexter  v.  Qreenhow,  114  U.  8.  270 
[29: 185],  as  follows,  paee  282  [190]:  "The 
case  then  of  the  plaintiff  below  Is  reduced  to 
this:  He  had  paid  the  tax  demanded  of  him  by 
rsoil  A  lawful  tender.  The  defendant  had  no  au- 
*-  ^  thority  of  law  thereafter  to  attempt  to  enforce 
other  payment  by  seizing  his  property.  In  do- 
ing so  he  ceased  to  be  an  officer  of  the  law,  and 
became  a  private  wrongdoer.  It  is  the  simple 
cose  in  which  the  defendant,  a  natural  private 
person,  has  unlawfully  with  force  ana  arms 
seized,  taken,  and  detained  the  personal  prop- 
erty of  another."  It  was  also  stated,  page  288 
[192];  "The  ratio  decidendi  in  this  class  of 
cases  is  very  plain.  A  defendant  sued  as  a 
wrongdoer,  who  seeks  to  substitute  the  State 
in  his  place,  or  to  Justify  by  the  authority  of 
the  State,  or  to  defend  on  the  gro^md  that  the 
Slate  has  adopted  his  act  and  exonerated  him, 
cannot  rest  on  the  bare  assertion  of  his  defense 
He  is  bound  to  establish  it  The  state  is  a  pc- 
Htical  corporate  body,  can  act  only  through 
agents,  and  can  command  only  bv  laws.  It  is 
necessary,  therefore,  for  such  a  aefendant,  in 
order  to  complete  his  defense,  to  produce  a  law 
of  the  dtate  which  constitutes  Ids  commission 
as  its  agent  and  a  warrant  for  his  act    This 
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the  defendant  in  the  present  case  undertook  to 
do."  The  legislation  under  which  the  defend- 
ant Justified  being  declared  to  be  null  and  void 
as  contrary  to  the  Constitution  of  the  United 
States,  therefore,  left  him  defenseless,  subject 
to  answer  to  the  consequences  of  his  personal 
act  in  the  seizure  and  detention  of  the  plaintiff's 
property,  and  responsible  for  the  damages  oc- 
casioned thereby. 

This  principle  is  iUustrated  and  enforced  ty 
the  case  of  U,  8.  v.  Lee,  106  U.  S.  196  [27:1711 
In  that  case  the  plaintiffs  had  been  wrongfully 
dispossessed  of  their  real  estate  by  defendants 
claiming  to  act  under  the  authori^  of  the  Unit- 
ed States.    That  authority  could  exist  only  at 
it  was  conferred  by  law,  and  as  they  were  un- 
able to  show  any  lawful  authority  under  the 
United  States  it  was  held  that  there  was  nolh- 
ing  to  prevent  the  ludgment  of  the  court  against 
them  as  individuals,  for  their  individual  wrong 
and  trespass.    This  feature  will  be  found,  on 
an   examination,  to  characterize  every  esso 
where  persons  have  been  made  defendants  for 
acts  done  or  threatened  by  them  as  officers  of 
the  government,  either  or  a  State  or  of  th« 
United  States,  where  the  objection  has  been  in* 
terposed  that  the  State  was  the  real  defeudant, 
and  has  been  overruled.    The  action  has  been      [I 
sustained  only  in  those  instances  where  the  act 
complained  of,  considered  apart  from  the  offi- 
cial authority  alleged  as  itslustification,  andaa 
the  personal  act  of  the  individual  defcndaut. 
constituted  a  violation  of  right  for  which  tlie 
plaintiff  was  entitled  to  a  remedy  at  law  or  in 
equity  against  the  wrongdoer  in  his  individual 
character. 

The  present  case  stands  upon  a  footing  alto- 
gether different    Admitting  all  that  is  claimed 
on  the  port  of  the  complainants  as  to  the  breach 
of  its  contract  on  the  part  of  the  State  of  Vir- 
c:inia  by  the  Acts  of  its  General  Assembly  re- 
ferred to  in  the  bill  of  complaint,  there  is  never- 
theless no  foundation  in  law  for  the  retief  asked. 
For  a  breach  of  its  contract  by  the  State,  ii  is 
conceded  there  is  no  remedy  by  suit  against  the 
State  itself.    This  results  from  the  1 1th  Amend- 
ment to  the  Constitution,  which  secures  to  the 
State  immunity  from  suit  by  individual  citi- 
zens of  other  States  or  atiens.    This  immunity 
includes  not  only  direct  actions  for  damages  for 
the  breach  of  the  contract  brought  against  tbe 
State  by  name*,  but  all  other  actions  and  suits 
against  it,  whether  at  law  or  in  equity.     A  bill 
in  equi^  for  the  specific  performance  of  the 
contract  against  the  State  by  name,  it  is  admit- 
ted, could  not  be  brought.    In  Hagood  v.  Son  th- 
em, 117  U.  S.  62  [29: 805],  it  was  decided  that 
in  such  a  bill,  where  the  State  was  not  nomi- 
nally a  party  to  the  record,  brought  against  its 
officer  and  agents,  having  no  personal  interest 
in  the  subject  matter  of  the  suit,  and  defending 
only  as  i-epresenting  the  State,  where  "The  things 
required  by  the  decree  to  be  done  and  performed 
by  them  are  the  very  things  which,  when  done 
and  performed,  constitute  a  performance  of  the 
alleged  contract  by  the  State,"  the  court  'waA 
without  jurisdiction,  because  it  was  a 
against  a  State. 

The  converse  of  that  proposition  must 
equally  true,  because  it  is  contained  in  it :  tliat 
is,  a  bill,  the  object  of  which  is  by  injunction, 
indirectly,  to  compel  the  specific  perforniH.Eioe 
of  the  contract,  by  forbidding  all  those  acta  aod 
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doings  which  constitute  breaches  of  the  con- 
tract, must  also,  necessarily,  be  a  suit  against 
the  State.  In  such  a  case,  though  the  State  be 
not  nominally  a  party  on  the  record,  if  the  de- 
fendants are  its  officers  and  agents,  through 
[503]  whom  alone  it  can  act  in  doing  and  refusing  to 
do  the  things  which  constitute  a  breach  of  its 
contract,  the  suit  b  still,  in  substance,  though 
not  in  form,  a  suit  against  the  State.  Such  is 
the  precise  character  of  the  f  uit  in  the  circuit 
court  against  the  petitioners  m  which  the  order 
was  made,  the  violation  of  which  constitutes 
the  contempt  for  which  they  have  been  com- 
mitted to  the  imprisonment  from  which  they 
seek  delivery  by  these  writs. 

It  may^  be  asked  what  is  the  true  Around  of 
distinction,  so  far  as  the  protection  of  the  Con- 
stitution of  the  United  States  is  invoked,  be- 
tween the  contract  rights  of  the  complainant  in 
such  a  suit,  and  other  rights  of  person  and  of 
property?  In  these  latter  cases  it  is  said  that 
jurisdiction  may  be  exercised  against  individual 
defendants,  notwithstanding  Uie  official  char- 
acter of  their  acts,  while  in  cases  of  the  former 
description  the  Jurisdiction  is  denied. 

The  distinction,  however,  is  obvious.  The 
acts  alleged  in  the  bill  as  threatened  by  the  de- 
fendants, the  present  petitioners,  are  violations 
of  the  assumed  contract  between  the  State  of 
Virginia  and  the  complainants,  only  as  they 
are  considered  to  be  the  Acts  of  the  State  of 
Virginia.  The  defendants,  as  individuals,  not 
being  parties  to  that  contract,  are  not  capable 
in  law  of  committing  a  breach  of  it  There  is 
no  remedy  for  a  breach  of  a  contract,  actual  or 
apprehended,  except  upon  the  contract  itself , 
and  between  those  who  are  by  law  parties  to  it 
In  a  certain  sense  and  in  certain  ways  the  Con- 
stitution of  the  United  States  protects  contracts 
against  laws  of  a  State  subsequently  passed  im- 
pairing thdr  oDhgation,  and  this  provision  is 
recofrnized  as  extending  to  contracts  between 
an  individual  and  a  State;  but  this,  as  is  ap- 
parent, is  subject  to  the  other  consUtutional 
principle,  of  equal  authority,  contained  in  the 
ilth  Amendment,  which  secures  to  the  State 
an  immunity  from  suit  Wherever  the  ques- 
tion arises  in  a  litigation  between  individuals, 
which  does  not  involve  a  suit  against  a  State, 
the  contract  will  be  Judicially  recognized  as  of 
rSA41  ^^^^  force,  notwithstanding  any  subsequent 
^  ^  law  of  the  State  impalrinf?  its  obligation.  But 
this  right  is  incidental  to  the  judicial  proceed- 
ing, in  the  course  of  which  the  quesoon  con- 
cerning it  arises.  It  is  not  a  positive  and  sub- 
si  an  tive  ri^btof  an  absolute  character,  secured 
by  the  Constitution  of  the  United  States  against 
every  possible  infraction,  or  for  which  redress 
is  ffiven  as  a^nst  strangers  to  the  contract  it- 
self, for  the  mjurious  consequences  of  acts  done 
or  omitted  by  them.  Accordingly,  it  was  held 
in  Carter  v.  Qreenhoto,  114  U.  S.  817  [29:202J, 
that  no  direct  action  for  the  denial  of  the  right 
secured  bv  a  contract,  other  than  upon  the  con- 
tract itselx  would  lie  under  any  provisions  of 
the  Statutes  of  the  United  States  authorizing 
actions  to  redress  the  deprivation,  under  color 
of  state  law,  of  any  nght,  .privilege,  or  im- 
niunitv  secured  by  the  Constitution  of  the 
Unitea  States.  In  tiiat  case  it  was  said,  page 
632  [204] :  "How,  and  in  what  sense,  are  these 
rights  secured  to  him  by  the  Constitution  of 
the  United  States?    The  answer  is,  by  the  pro- 
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vision  of  article  I.  section  10,  which  forbids 
any  State  to  pass  laws  impairing  theobliffation 
of  contracts.  That  constitutional  provis&n,  so 
far  as  it  can  be  said  to  confer  upon  or  secure  to 
any  person  any  individual  rights,  does  so  only 
inairectly  and  incidentally.  It  forbids  the  pa^ 
sage  by  the  States  of  laws  such  as  are  described. 
If  any  such  are,  nevertheless,  passed  by  the 
liceislature  of  a  State,  they  are  unconstitutional 
and  void.  In  any  judicial  proceeding  neces- 
sary  to  vindicate  his  rights  under  a  contract 
affected  by  such  le^lation,  the  individual  baa 
aright  to  haveaiudidal  determination  declar- 
ing the  nullity  of  the  attempt  to  impair  its  ot^ 
ligation.  This  is  the  only  right  secured  to  him 
by  that  clause  of  the  Coneftitution. "  But  w  here 
the  contract  is  between  the  individual  and  the 
State,  no  action  will  lie  against  the  State,  and 
any  action  founded  upon  It  against  defendants 
who  are  officers  of  the  State,  the  object  ot 
which  is  to  enforce  its  specific  performance  by 
compelling  those  things  to  be  aone  by  the  de- 
fendants which,  when  done,  would  constitute 
a  performance  by  the  State^  or  to  forbid  the  do- 
ing of  those  things  which,  if  done,  would  bo 
merely  breaches  of  the  contract  by  the  State, 
is  in  substance  a  suit  against  the  State  itself, 
and  equally  within  the  prohibition  of  the  Cod% 
stituUon. 

It  cannot  be  doubted  that  the  11th  Amend* 
ment  to  the  Constitution  operates  to  create  an 
important  distinction  between  contracia  of  a  [5061 
State  with  individuals  and  contracts  between 
individual  parties.  In  the  case  of  contracts  be> 
tween  individuals,  the  remedies  for  their  en- 
forcement or  breach,  in  existence  at  the  time 
they  were  entered  into,  are  a  part  of  the  agree- 
ment itself,  and  constitute  a  substantial  part  of 
its  obligation.  LatMana  v.  Ifeto  Orleans,  102 
U.  S.  208  [26: 182].  That  obligation,  by  virtue 
of  tiie  provision  of  article  I,  section  10,  of  the 
Constitution  of  the  United  States,  cannot  be  im- 
paired by  any  subsequent  state  lesislatiqn. 
Thus,  not  only  the  covenants  and  conaitions  of 
the  contract  are  preserved,  but  also  the  sub- 
stance of  the  ori^al  remedies  for  its  enforce* 
ment  It  is  different  with  contracts  between 
individuals  and  a  State.  In  respect  to  these, 
by  virtue  of  the  11th  Amendment  to  the  Con- 
stitution, there  being  no  remedy  by  a  suit 
against  the  State,  the  contract  is  substantially 
without  sanction,  except  that  which  arises  out 
of  the  honor  and  good  faith  of  the  State  itself, 
and  these  are  not  subject  to  coercion.  Although 
the  State  may,  at  the  inception  of  the  contract, 
have  consented  as  one  of  its  conditions  to  sul> 
ject  itself  to  suit,  it  may  subsequently  withdraw 
that  consent  and  resume  its  original  immunity 
without  any  violation  of  the  obligation  of  ita 
contract  in  the  constitutional  sense.  Beers  y. 
Arkansas,  61  U.  S.  20  How.  527  [15:9911; 
Ilemphis  d  C.  R.  E.  Co,  v.  Tennessee,  101  U.  S. 
387  [25: 960].  The  very  object  and  purpose  of  * 
the  Eleventh  Amendment  were  to  prevent  the 
indignity  of  subjecting  a  State  to  tne  coercive 
process  of  judicial  tribunals  at  the  instance  of 
private  parties.  It  was  thought  to  be  neither 
becoming  nor  convenient  that  the  sevend  State* 
of  the  Union,  invested  with  that  large  residuum 
of  sovereignty  which  had  not  been  delegated 
to  the  United  States,  should  be  summoned  as 
defendants  to  answer  the  complaints  of  private 
persons,  whether  citizens  of  other  States  or 
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8lieD8,  or  tbat  the  course  of  their  public  polk^ 
nnd  tbe  administrotioo  of  tbeir  public  affairs 
diould  be  sublect  to  and  controllea  by  the  man- 
dates of  Judicial  tribunals  without  thdr  consent, 
and  in  favor  of  individual  interests.  To  secure 
the  manifest  purposes  of  the  constitutional  ex- 
emption fi^iarontecd  by  the  11th  Amendment 
rctiuires  uat  it  should  oe  interpreted,  not  liter- 
ally and  too  narrowly,  but  fairly,  and  with 
such  breadth  and  largeness  as  effectually  to  ac- 
complish the  substance  of  its  purpose.  Ir  this 
spirit  it  must  be  held  to  cover,  not  only  suits 
brought  against  a  State  by  name,  but  thoee  also 
a«:ainst  its  officers,  agents,  and  representatiyes, 
"^  here  the  State,  though  not  named  as  such,  i\ 
nevertheless,  the  only  real  party  against  which 
alone  in  fact  tbe  relief  is  astoi,  and  against 
which  the  judgment  or  decree  c^ecUvdy  op- 
erates. 

But  this  is  not  intended  in  any  way  to  im- 
pinfire  upon  the  principle  which  justines  suits 
airainst  individual  defendants,  who,  undercolor 
ox  the  authority  of  unconstitutional  legislation 
by  the  State,  are  guilty  of  personal  trespasses 
aiid  wrongs,  nor  to  forbid  suits  against  officers 
in  their  official  capacity  either  to  arrest  or  direct 
their  official  action  by  injunction  or  mandamus, 
%vhcre  such  suits  are  authorized  by  law,  and 
tlie  act  to  be  done  or  omitted  is  purely  minis- 
terial, in  the  performance  or  omission  of  which 
the  plaintiff  has  a  legal  interest  In  respect  to 
the  iatter  class  of  cases  we  repeat  what  was 
said  by  this  court  in  Board  cf  Liquidation  y. 
MeOomb,  92  U.  S.  581,  541  [38: 028,628]:  "A 
State,  without  its  consent,  cannot  be  sued  by 
an  individual;  and  a  court  cannot  substitute  its 
own  discretion  for  that  of  executive  officers  in 
matters  belonging  to  the  proper  lurisdiction  of 
the  latter.  But  It  has  been  well  settled  that 
when  a  plain  official  duty,  requiring  no  exercise 
of  discretion,  is  to  be  performed,  and  perform- 
aD0e  is  refused,  any  person  wlio  wiU  sustain 
personal  injury  by  such  refusal  may  have  a 
mandamuM  to  compel  its  performance;  and 
when  such  duty  is  threatened  *o  be  violated  by 
some  poeitiye  official  act,  any  person  who  will 
sustain  personal  injury  thereby,  for  which  ade- 
quate compensation  cannot  be  had  at  law,  may 
haye  an  injunction  to  prevent  it.  In  such  cases 
the  writs  of  mandamuM  and  injunction  am  some- 
what <x>rrelatiye  to  each  other.  In  eithei  case, 
if  the  officer  plead  the  authority  of  an  uncon- 
stitutional law  for  the  nonperformance  or  viola- 
tion of  his  duty,  it  will  not  prevent  the  issuing 
of  the  writ  An  unconstitutional  law  will  be 
treated  by  the  courts  as  null  and  void."  An 
example  and  illustration  of  this  class  will  be 
found  in  Seibert  v.  Lewis,  122  U.  S.  284  180: 
1161]. 

Nor  need  it  be  apprehended  that  the  construc- 
tion of  the  nth  Amendment,  applied  in  this 
case,  will  in  anywise  embarrass  or  obstruct  the 
execution  of  the  laws  of  the  United  States,  in 
cases  where  officers  of  a  State  are  guilty  of  act- 
ing in  violation  of  them  under  color  of  its 
authori^.  The  Gk>yemment  of  the  United 
States,  in  the  enforcement  of  its  laws,  deals 
with  all  persons  within  its  territorial  jurisdic- 
tion, as  individuals  owing  obedience  to  its 
authority.  The  penalties  oi  disobedience  may 
be  visited  upon  them,  without  regard  to  the 
character  in  which  they  assume  to  act,  or  the 
nature  of  the  exemption  they  may  plead  in 
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justification.  Nothing  can  be  fnt^posed  be- 
tween the  individual  and  the  obligation  he  owes 
to  the  Constitution  and  hiws  of  the  United 
States,  which  can  shield  or  defend  him  from 
their  just  authority;  and  the  extent  and  limits 
of  that  authority  the  Goyemment  of  the  United 
States,  by  means  of  its  judicial  power,  hiter- 
prets  and  applies  for  itself.  If,  therefore,  an 
Individual,  acting  under  the  assumed  authority 
of  a  State,  as  one  of  its  officers,  and  under  color 
of  its  laws,  comes  into  conflict  with  the  superior 
authority  of  a  yalid  law  of  the  United  States, 
he  is  stripped  of  his  representative  character,  and 
subjected  in  his  person  to  the  consequences  of 
his  mdividual  conduct  The  State  has  no  power 
to  imparl  to  him  any  immunity  from  responsi- 
bility to  the  supreme  authority  of  the  United 
States. 

In  contradistinction  to  these  classes  of  cases, 
for  the  reasons  given,  we  adjudge  the  suit  of 
Cooper  V  Marye,  in  which  the  injunctions  were 
{H'anted  against  the  present  petitioners,  to  be 
m  substance  and  in  law  a  suit  against  the  State 
of  Virginia.  It  is,  therefore,  within  the  pro- 
hibition of  the  nth  Amendment  to  the  Consti- 
tution. By  the  terms  of  that  provision,  it  is  a 
case  to  which  Uie  Judicialpower  of  the  United 
States  does  not  extend.  Tne  circuit  court  was 
without  jurisdiction  to  entertain  it  All  the 
proceedings  in  the  exercise  of  the  jurisdictioQ 
which  it  assumed  are  null  and  void.  Tbe  orders 
forbidding  the  petitioners  to  brine  the  suits, 
for  bringing  which  they  were  adjudged  in  con- 
tempt ofits  authority,  it  had  no  power  to  make. 
The  orders  adjudging  them  in  contempt  were 
equally  void,  and  th&i  imprisonment  is  with- 
out authori^  of  law. 

Itisordered,  ihertfore,  thai  the  petiUmKn  be 
discharged, 

Mr.  JusHee  Field*  concuniug: 

I  concur  in  the  judgment  discharging  from 
arrest  and  imprisonment  the  Attom^-ueoeral 
of  Virginia,  and  other  officers  of  the  State,  who 
were  i^ judged  by  the  circuit  court  to  be  ffuilty 
of  contempt  in  refusing  to  obey  the  oraer  of 
that  court  in  the  case  of  Cooper  v.  Marye^  and. 
were  fined,  and  committed  until  the  fine  should 
be  paid,  and  they  should  purge  themselyes  of 
their  contempt  by  doin^  the  aiicts  commanded . 
1  also  concur  in  the  mam  position  stated  in  tlic 
opinion  of  t^e  court  upon  which  the  diacha»c 
of  the  petitioners  is  oraered;  namely,  that  t£« 
case  of  Cooper  y.  Marye  was  in  law  and  fact  i 
suit  by  subjects  of  a  foreign  State  against  Um 
State  of  Virginia.  To  a  suit  of  that  charactei 
the  judicial  power  of  the  United  States  caonot 
by  the  Eleventh  Amendment  of  the  Constitu 
tion,  be  extended.  The  object  of  that  soXx  ^vt% 
to  enjoin  the  Attorney-General  and  tbe  C«->rr 
mon wealth's  attorneys  of  the  several  counties 
cities,  and  towns  of  Virginia  from  brined 
any  suits  in  the  name  of  the  Commonwesiit 
to  enforce  the  collection  of  taxes,  for  the  ni.j 
ment  of  which  coupons  originally  attacheo.  i 
her  bonds  had  been  tendered.  To  enjoin  ti 
officers  of  the  Commonwealth,  chai^^ed  ^w^ii 
the  supervision  and  management  of  fegal  ^r^ 
ceedings  in  her  behalf,  from  bringing  sui^s 
her  name,  is  nothing  less  than  to  enjofai.  x\ 
Commonwealth,  for  only  by  her  offloera  oa 
such  suits  be  instituted  and  prosecuted.  'X^l. 
seems  to  me  an  obvious  conclusion. 
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The  letBon  giyen  in  the  1>fll  in  (%K(p0r  T.  Ifaf:^ 
for  aeekiii^  the  injunction  is,  that  the  State  has 
ptflsed  Tanona  Acta  creating  impediments  in  the 
way  of  holders  of  coupons  establisbing  their 
l^uineness,  by  which  their  value  will  m  prac- 
ticaUy  destroyed,  and  the  performance  of  these 
obUgationa  be  eviaded,  unless  the  officers  of  the 
State  are  restrained  from  prosecuting  sucb  suits. 
The  numerous  devices  to  which  the  State  has 
resorted  in  order  to  escape  from  her  obligations 
under  the  forms  of  law  may,  it  is  true,  serious- 
ly embarrass  the  coupon  holder  in  the  assertion 
of  his  claims;  but  that  is  not  a  sufficient  reason 

rgQQ^  for  denying  to  the  State  the  right  to  prosecute 
her  demands  for  taxes  in  her  own  courts.  If 
the  obstacles  to  the  maintenance  of  the  claims 
of  the  coupon  holder,  presented  l^  the  state 
leffiBlation,  are  repugnant  to  the  Cfonstitution 
and  laws  of  the  Unit^  States,  we  cannot  assume 
in  advance  that  they  will  be  sustained  bv  the 
courts  of  Virginia  when  the  coupons  tendered 
are  produced  in  the  suits  mentioned,  and  for 
chat  reason  deny  to  her  a  hearing  there  upon 
her  own  demanda.  If  they  should  be  sustained, 
a  remedy  may  be  found  in  this  tribunal,  where 
decisions  in  conflict  with  the  Constitution  and 
laws  of  the  United  States  may  be  reviewed  and 
corrected. 

There  are  many  cases— indeed,  they  are  of 
frequent  occurrence — where  officers  of  the 
State,  acting  under  legislation  in  conflict  with 
the  Constitution  and  laws  of  the  United  States, 
may  be  restrained  by  the  federal  courts — as 
where  those  officers  attempt,  by  virtue  of  such 
legislation,  to  take  private  property  for  public 
%tae  wiUiout  offering  compensation,  or  in  other 
wavB  to  deprive  one  of  the  use  and  enjoyment 
of  his  property.  I  do  not  understand  that  the 
opinion  of  the  court  is  against  this  doctrine; 
but,  on  the  contrarv,  that  it  is  recognized  and 
approved.  There  Ib  a  wide  difference  between 
restraining  officers  of  the  State  from  interfer- 
ing in  sncD  cases  with  the  property  of  the  citl- 
xen,  and  restraining  them  from  prosecuting  a 
anit  in  the  name  of  the  State  in  her  own  courts 
to  collect  an  alleged  claim.  Her  courts  are  at 
all  times  as  open  to  her  for  the  prosecution  of 
her  demands  as  they  are  open  to  her  dtizena 
for  the  prosecution  of  their  claims. 

I,  however,  make  this  special  concurrence  in 
the  opinion  oi  the  majority  because  of  language 
in  it  expressing  approval  of  the  positions  taken 
by  the  court  in  Louisiana  v.  Jumei,  from  which 
I  dissented — not  agreeing  with  the  majority 
either  in  the  statement  of  the  object  of  Uiat 
case,  or  in  the  law  applicable  to  it  107  U.  S. 
728  [27:4541. '  I  considered  that  case  as  brought 
to  compel  tne  officers  of  the  State  to  do  what 
she  haa  by  her  laws  and  former  Constitution 
consented  they  might  by  the  judicial  tribunals 
be  required  to  do.  I  expre^ed,  at  the  time, 
ajgainst  the  majority  of  the  court,  my  convic- 

(5101  ^^^^  ^^  ^^^  invalidity  and  unconstitutionality 
of  the  ordinance  of  repudiation  embodied  in 
the  new  Constitution  of  Louisiana.  At  the 
same  time  I  also  expressed  in  Antoni  v.  Qreen- 
how  my  opinion  of  the  equally  inviUid  legisla- 
Uoo  of  Virginia.  107  U.  S.  784  [27:474].  I 
ndhere  to  my  dissenting  opinions  in  those  cases, 

;   nud  in  concurring  in  the  judgment  in  this  case 

I  do  not  in  any  respect  depart  from  or  qualify 
what  I  there  said. 
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Mr,  Juiiice  Harlaji«  dissenting: 

As  I  adhere  to  the  views  expres^  by  me  in 
Zoui$iana  v.  Jumel,  107  U.  S.746  [27:460]; 
Antoni  ▼.  Qremhmo,  Id.  841  [27:4801  and  Cun- 
ningham V.  Maoon  A  B.  B.  Oo.  100  U.  S.  458 
[27:096];  and  as  I  concurred  in  the  judgments 
in  PoindexUr-v.  Oreenhouf,  114  U.  6.  ^8  [29: 
186]  and  AUen  ▼.  Baltimore  A  0,  B.  (Jo.  Id.  311 
[29:2001  I  feel  obliged  to  dissent  from  the  opin- 
ion  and  judgment  m  these  cases. 

In  Cooper  v.  Marye  the  jurisdiction  of  the 
circuit  court  cannot  oe  questioned,  so  far  as  it  de- 
pends upon  the  citizenship  of  the  parties;  for  the 
plaintifb  are  subjectsor citizens  of  GreatBritain, 
and  the  defendants  are  citizens  of  Virginia. 

Whether  the  plaintiffs  merely  as  holders  of 
Virginia  coupons,  and  not  taxpayers  in  the 
Commonwealth,  have  any  legal  ground  of  com- 
plaint,* by  reason  of  the  refusal  of  her  officers 
to  accept,  when  tendered,  like  coupons  which 
the  plamtifb  sold  or  transferred  to  taxpayers  to 
be  used  in  meeting  their  taxes;  whether  the 
statutes  under  which  those  officers  proceeded,  or 
intend  to  proceed,  are  repugnant  to  the  Consti- 
tution of  the  United  States,  and.  therefore, 
void;  whether  the  preliminary  injunction  in 
question  should  or  should  not  have  been  refused 
ui)on  the  ground  that  such  taxi>ayer8  have  a 
complete  and  adequate  remedy  at  law;  whether 
the  necessity  of  avoiding  conflicts  between  the 
courts  of  the  United  States  and  the  officers  of  a 
State,  acting  in  obedience  to  her  statutes,  was 
not  ample  reason  for  refusing  to  grant*  such  in* 

Junction;  or  whether  an  officer  ought  to  be  en- 
oined  from  merely  brinjring  a  suit  in  behalf  of 
the  public— the  suit  itself  not  necessarily,  or  be* 
fore  judgment  therein,  involving  an  invasion 
of  the  property  rights  of  the  defendant  therein 
— are  all  matters  which  the  circuit  court,  sit- 
ting in  equity  .was  competent  to  determiD<*  upon 
the  flnal  hearing  in  Co<^per  v.  Marye,  etc.  Those 
questions  are  not  open  for  consideration  here 
except  upon  the  appeal  from  the  flnal  decree 
in  that  case;  consequentiy,  I  am  not  at  liberty 
now  to  express  an  opinion  as  to  any  of  them. 

The  only  inquiry  now  to  be  made  is  whether 
Cooper  V.  Marye  is  a  suit  against  Virginia 
within  the  meamne  of  the  11th  Amendment  to 
the  Constitution  of  the  United  States.  If  it  be, 
I  agree  that  the  prisoners  must  be  discharged; 
for  the  judicial  power  of  the  United  States  does 
not  extend  to  suits  against  a  State  by  citizens  of 
another  State,orbjr  subjects  of  foreign  countries. 
But  I  am  of  opinion  that  it  is  not  a  suit  of 
that  character.  I  stand  upon  what  was  adjudged 
in  Orbom  v.  U  8.  Bank,  22  U.  S.  9  Wheat.  857 
[6:282]:  Chief  Justice  Marshall,  speakine  for 
the  court  in  that  case,  said:  "It  may,  we  think, 
be  laid  down  as  a  rule  which  admits  of  no  ex- 
ception, that  in  all  cases  where  jurisdiction  de- 
pends on  the  party,  it  is  the  party  named  on  the 
record.  Consequently,  the  11th  Amendment, 
which  restrains  the  jurisdiction  granted  bv  the 
Constitution  over  suits  against  States,  is,  of 
necessity,  limited  to  those  suits  in  which  a  State 
is  a  party  on  the  record.  The  amendment  has 
its  full  effect,  if  the  Constitution  be  construed 
as  it  would  have  been  construed  had  the  juris- 
diction of  the  court  never  been  extended  to  suits 
brought  against  a  State  by  the  citizen  of  another 
State,  or  by  aliens,  liie  State  not  being  a 
party  on  the  record,  and  the  court  having  juns- 
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diction  over  those  who  are  parties  on  the  rec- 
ord, the  true  qnestion  is  not  one  of  jurisdiction, 
but  whether,  in  the  exercise  of  its  jurisdiction, 
the  court  ought  to  make  a  decree  against  the 
defendants;  whether  they  are  to  be  considered 
as  havinj^  a  real  interest,  or  as  being  only  nom- 
ioal  parties." 

These  principles  have  been  recognized  in 
several  decisions  of  this  court,  notably  in  U,  8, 
y.  Lee  and  Eaufman  ▼.  Lee,  106  U.  8. 196,  218, 
215  [27:171, 179,  180].  That  was  an  action  to 
recover  a  body  of  land  in  Alexandria  County, 
Virginia,  two  hundred  acres  of  which  const!- 
tuted  Arlington  Cemeteiy,  previously  estab- 
lished by  the  United  States  as  a  military  station 
abd  as  a  national  cemetery  for  the  solaiers  and 
sailors  of  the  Union.  When  the  action  was 
brought  that  cemetery  was  in  the  actual  posses- 
sion of  the  United  States,  by  tbe  defendants, 
as  their  affteeri.  Those  officers  certainly  had  no 
personal  mterest  in  the  result  of  the  suit  They 
simply  represented  the  United  States,  who  were 
the  real  parties  in  interest.  As  the  United  States 
were  not  parties  to  the  record,  and  because  they 
could  not  be  made  parties,  the  court  proceeded 
to  a  determination  of  the  case  between  the  par- 
ties before  it.  The  result  was  a  judgment,  de- 
termining that  Lee  had  a  legal  right  to  the  pos- 
session of  Arlin^n  cemete^,  as  against  the  of- 
ficers of  the  Umted  States  having  it  under  their 
controL  The  authority  and  duty  of  the  court 
to  proceed  in  the  case,  notwithstanding  the 
United  States  were  not  before  the  court,  was 
rested  mainly  upon  the  decision  in  Oebom  y. 
Bank  cf  TJ,  a,  from  which  was  quoted,  vdth 
emphatic  approval,  the  following  language: 
"  If  the  State  of  Ohio  could  have  been  miMie 
a  party  defendant,  it  can  scarcely  be  denied 
that  this  would  be  a  strong  case  for  an  in juno- 
tioD.  The  objection  is  wat  as  the  real  party 
cannot  be  brought  before  the  court,  a  suit  can- 
not be  sustained  against  the  agent  of  Uiat  party; 
and  cases  have  been  cited  to  show  Uiat  a  court 
of  chancery  will  not  make  a  decree  unless  all 
those  who  are  substantially  interested  be  made 
parties  to  the  suit.  This  is  certainly  true  where 
it  is  in  the  i)ower  of  the  plaintiff  to  make  them 
parties;  but  if  Uie  person  who  is  the  real  prin- 
cipal, the  person  who  is  the  true  source  of  the 
mischief,  oy  whose  power  and  for  whose  ad- 
vantage it  IS  done,  be  himself  above  the  law, 
be  exempt  from  aU  judicial  process,  it  would  be 
subversive  of  the  best  established  principles  to 
say  Uiat  the  laws  could  not  afford  the  same 
remedies  against  the  agent  employed  in  doing 
the  wrong  which  they  would  anord  against  him 
could  his  principal  be  joined  in  the  smt."  And 
in  order  that  no  one  might  suppose  that  Oebom 
y.  Bank  cf  U.  8.  had  been  modined  or  overruled 
by  subsequent  decisions,  the  court  in  the  Lee 
Case,  after  referring  to  several  dedsions,  said: 
"  These  decisions  haye  never  been  overruled. 
On  the  contrary,  as  late  as  the  case  of  Dame  y. 
Gray,  88  U.  S.  16  Wall.  208  [21:44'n,  the  case 
of  Oebom  v.  Bank  of  U,  8.  is  cited  with  ap- 
proval, as  establishing  these,  among  other  prop- 
ositions: 'Where  the  State  is  concerned,  the 
State  should  be  made  a  party,  if  it  can  be  done. 
That  it  cannot  be  done  is  a  sufficient  reason  for 
the  omjeeion  to  do  it,  and  the  court  may  pro- 
ceed to  decree  against  the  officers  of  the  State 
in  all  respects  as  if  the  State  were  a  party  to 
|he  record*    In  deciding  who  are  parties  to  the 
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suit,  the  court  will  not  look  beyond  the  record. 
Making  a  state  officer  a  party  does  not  make 
the  State  a  party,  although  Mr  law  may  hatt 
prompted  Ms  action,  and  the  State  may  etaml 
oehind  him  as  a  real  party  in  interest.  A  State 
can  be  made  a  party  only  by  shaping  the  biU 
expressly  with  that  view,  as  where  individuals 
or  corporations  are  intended  to  be  put  in  that 
relation  to  the  case.'  Though  not  prepared  to 
say  now  that  the  court  can  proceed  against  tbc 
officer  'in  all  respects'  as  if  the  State  were  a 
party,  this  may  be  taken  as  intimating,  in  a 
general  way,  the  views  of  the  court  at  the 
Sme." 

In  Poindexter  y.  Oreenltow,  114  U.  S.  270 
[29: 185]  we  sustained  a  suit  by  a  private  indi- 
vidual against  a  treasurer,  charged  with  the 
duty  of  collecting  taxes,  to  recover  certain  per- 
sonal property  which  the  defendant  had  seued 
for  the  nonpayment  of  taxes  due  Virginia  from 
the  plaintiff  in  that  suit     In  seizing  the  [»op- 
erty  the  officer  disregarded  the  tend^ ,  previ- 
ously made,  of  the  State's  coupons.    It  was 
earnestly  contended  that  as  the  officer  only  did 
what  the  State  by  her  statutes  had  commanded 
him  to  do,  and  had  himself  no  personal  inter- 
est in  the  matter,  the  suit  a^ninst  him  was,  in 
legal  effect,  one  against  the  State;  that  a  suit  to 
recover  property  seized  for  the  nonpayment  of 
taxes,  in  conformity  with  the  Statutes  of  Vir- 
ginia, had  the  same  result  as   a  direct  suit 
against  the  State  to  compel  her  performance  of 
he:  contract  with  the  coupon  holder,  or  to  en- 
join her  officer  from  carT3ing  those  statutes 
into  effect    But  this  yiew  was  oyermled, 
mainly  upon  the  authority  of  Osbom  v.  Bank 
of  U.  8.,  from  whidi  the  court  quoted,  with 
approyal,  the  tame  passages  as  are  to  be  found 
in  the  opinion  in  I^e^s  Case,  and  in  reference 
thereto  observed:  "This  language,  it  may  be 
observed,  was  quoted  with  approval  in  u,  &. 
y. .  Lee,    The  principal  which  it  enui^dates  con- 
stitutes the  yery  fotmdation  upon  which  the  de- 
cision in  that  case  rested."    In  Boindexter^s 
Case  we  said  that  the  immunity  from  suit  se- 
cured to  the  States  by  the  Constitution  *'does 
not  exempt  the  State  from  the  operation  of  the 
constitutional  provision  that  no  state  shall  pass 
any  law  impairing  the  obligation  of  contracts; 
for  it  has  long  been  settled  that  contracta  be- 
tween a  State  and  an  individual  are  as  fully 
protected  by  the  Constitution  as  contracts  be- 
tween two  individuals.    It  is  true  that  no 
remedy  for  a  breach  of  its  omtract  by  a  State, 
by  way  of  damasres  as  compensation,  or  by 
means  of  process  to  compel  its  performance,  is 
open,  under  the  Constitution,  in  the  oouris  of 
the  United  States,  by  a  direct  suit  against  the 
State  itself,  on  the  part  of  the  injured  party, 
being  a  citizen  of  another  State,  or  a  citlxen  or 
subject  of  .a  foreign  State.    But  it  is  equally 
true  that  whenever,  in  a  controversy  bctweea 
parties  to  a  suit,  of  which  these  courts  bave 
juriBdiction.  the  question  arises  upon  the  va- 
lidity of  a  law  by  a  State  impairing  the  obliga- 
tion of  its  contract,  the  jurisdiction  is  not  there- 
by ousted,  hut  must  be  exercised,  with  whatevei 
legal  consequences  to  the  rights  of  the  litigaiitfl 
may  be  the  result  of  the  determination." 

Upon  identically  the  same  grounds  resta  oui 
decision  in  AUen  v.  BalUmore  db  0.  R.  IL  Co 
114  U.  S.  811  [29: 200]  in  which  we  maintainec 
the  right  of  that  company  to  an  injunction  U 
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prevtpni  the  oollection  of  taxes  by  distraint  upon 
Its  property  after  a  tender  of  the  States  tax  re- 
ceivable ooapona  in  payment  of  such  taxes. 
That  suit  was  against  the  Auditor  of  Public 
Accounts  and  the  Treasurer  of  Vlr^nia.  They 
certainly  Lad  no  personal  interest  in  the  collec- 
tion of  the  taxes,  but  were  only  obeying  the 
statutes  of  the  State  which  they  assumed  to  be 
constitutional  and  binding  upon  them.  But 
the  effect  of  that  suit  was  to  say  to  the  State  of 
Virginia  that  she  should  not  collect  her  revenue 
in  the  mode  proposed  by  the  statute,  and  there- 
by violate  rights  securea  bv  the  Constitution  of 
the  United  States.  In  vain  was  it  urged  by 
the  officers  of  the  State  that  Virginia  was  the 
real  party  in  interest;  that,  as  the  State  could 
only  act  by  her  officers,  to  enjoin  them  was  to 
enjoin  the  State;  and  that  consequently  the  suit 
was  one  against  the  State  within  the  meaning 
of  Uie  11  th  Amendment  This  court  overruled 
that  contention,  holding  in  substance  that,  the 
State  of  Virrinia  not  being  named  as  a  party, 
and  it  being  impossible  to  make  her  a  party,  her 
officeza  could  be  prevented  from  touching  the 
property  of  the  railroad  under  a  statute  void 
under  the  Constitution  of  the  United  States. 

The  result,  then,  of  former  decisions  is: 
That  a  suit  against  officers  of  the  United  States 
to  recover  property  not  legally  in  their  posses- 
sion is  not  ft  suit  against  the  United  States;  and 
that  neither  a  suit  against  officers  of  the  State 
to  recover  property  ulegally  taken  by  them  in 
obedience  to  the  statutes  of  the  State,  nor  a  suit 
brought  against  state  officers  to  enjoin  them 
from  taking,  under  the  command  of  ihe  State, 
the  property  of  a  taxpayer  who  has  tendes^ 
coupons  for  taxes  due  to  her,  were  suits  against 
the  State  within  the  meaning  of  the  1 1th  Amend- 
ment of  the  Constitution.  And  now  it  \b  ad- 
judged, in  the  cases  before  us,  that  a  suit  mere- 
ly against  state  officers  to  enjoin  them  from 
bringing  actions  against  taxpayers  who  have 
preidously  tendered  tax-receivable  coupons  is  a 
suit  against  the  State.  There  is,  1  grant,  adif- 
ference  between  the  cases  heretofore  decided  and 
the  case  of  Cooper  v.  Marye;  but  the  difference 
fa  not  such  as  to  involve  Uie  jurisdiction  of  the 
circuit  cotirt,  but  rather— to  use  the  language  of 
C^Juitiee  Marshall,  "the  exerdse  <»  its  j[U- 
risdiction.'' 

The  Commonwealth  of  Virginia  has  no  more 
authority  to  enact  statutes  impairing  the  obU- 
cation  of  her  contracts  than  statutes  impairing 
the  obligation  of  contracts  exclusively  between 
individuals,  yew  Jeney  v.  TFOaem,  11  U.  S.  7 
Cranch,  164.  166  [8: 808];  Providenee  Bank  v. 
BiUinge,  29  U.  S.  4  Pet.  514,  560 J7:  989,  9551: 
Often    V.   BiddU,    21  U.  8.  8  WheaU  1,  84 

g:  547, 6eS];Woodn^y.  TrapnaU,  51 U.  S.  10 
ow.  190,  207  [18:  m,  8901;  Wolff  v.  New  Or- 
Uane.  108 U.  8. 858,  867  [26: 895,  m\\New  Or- 
leant  Oas  Co,  v.  Lovieiana  Light  Co,  115  U.  S. 
650,  678  [28: 516, 5241.  Astatute  which  is  void, 
as  impainng  the  obligation  of  the  State's  con- 
tract, affonfi  no  justification  to  anyone,  and  con- 
fers no  authority.  If  an  officer  prop(»es  to  en- 
force such  a  statute  against  a  party,  the  obliga- 
tion of  whose  contract  is  sought  to  be  impaired, 
the  latter,  in  my  judgment,  may  proceed,  by 
suit,  against  such  officer,  and  thereby  obtain 
protection  in  his  rights  of  contract,  as  against 
the  proposed  action  of  that  officer.  A  contrary 
view  enables  the  State  to  use  her  immunity 
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from  suit  to  effect  what  the  Constitution  of  the 
United  States  forbids  her  from  doing;  namely, 
to  enact  statutes  iinpairing  the  obligation  of  ber 
contract.  If  an  officer  of  the  State  can  take 
shelter  behind  such  immunity  while  he  pro- 
ceeds with  the  execution  of  a  void  enactment 
to  the  iniury  of  the  citizen's  rights  of  contract, 
it  would,  look  as  if  that  provision  which  de- 
clares that  the  Constitution  of  the  United  States 
shall  be  the  supreme  law  of  the  land,  anything 
in  the  constitution  or  laws  of  a  State  to  the  con- 
trary notwithstanding,  had  lost  most,  if  not 
all,  of  its  value  in  respect  to  contracts  which  a 
State  makes  with  individuolB. 

I  repeat,  that  the  difference  between  a  suit 
against  officers  of  the  State,  enjoining  them 
from  seizing  the  property  of  the  citizen,  in 
obedience  to  a  void  statute  of  the  State^  and  a 
suit  enjoining  such  officers  from  bringing  un- 
der the  order  of  the  State,  and  in  her  name,  an 
action  which,  it  is  alleged,  will  result  in  injunr 
to  the  riffhts  of  the  complainant,  is  not  a  dif- 
ference that  affects  the  jurisdiction  of  the  court, 
but  only  its  exercise  of  jurisdiction.  If  the  for- 
mer is  not  a  suit  against  the  State,  the  latter 
should  not  be  deemra  of  that  class. 


JOSEPH  NATAL  bt  al.,  Plffk.  in  Err.. 

V. 

STATE  OP  LOUISIANA. 

(Bee  8.  G.  Bepoiter*8  ed.  61fr-618L) 

Supertedeat-^viokUione  of. 

L  The  tupenedeoB^  provided  for  in  section  1007  of 
the  Bevised  Statutes,  stays  procen  for  the  execu- 
tion of  the  Judgment  or  decree  brought  under  re- 
view by  the  wnt  of  error  or  appeal  to  which  it  be- 
longs. It  operates  on  the  Judgment  or  decree,  not 
on  the  questions  involved  considered  apart  from 
the  parucular  suit  in  which  they  were  decided. 

2.  New  suits,  not  brought  to  give  effect  to  the 
judgment  in  the  case,  but  to  enjoin  the  plaintiffs  in 
error  from  further  violation  of  the  ordinance 
which  was  the  foundation  of  the  prosecution  now 
here  for  review,  are  not  violations  of  the  auperM- 
d«u  in  this  case. 

[No.  1271.] 
Submitted  Dec.  t,  1887.     Decided  Doc.  5, 1887. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana. 

On  motion  for  sL  rule  on  the  Mayor  of  the 
City  of  New  Orleans,  and  on  the  le^ee  of  the 
public  nuirkets  of  that  city,  to  show  cause  why 
they  should  not  be  punished  for  a  contempt  of 
the  aupersedeae  in  this  case.    Denied. 

The  present  proceedings  result  from  the  ac- 
tion of  J.  V.  Guillotte,  Mayor  of  the  City  of 
New  Orleans,  at  the  instance  of  Henry  Larqui6, 
lessee  of  the  public  markets  of  said  city,  in  in- 
stituting suit  against  Joseph  Hug,  Timothg 
Rouche,  August  Spraul,  and  Joseph  Natal, 
plaintifrs  in  error  in  the  above  entitled  cases, 
for  causes  identical  in  every  particular  with 
the  previous  suits,  now  before  this  court  by 
writs  of  error  to  the  Supreme  Court  of  the 
State  of  Louisiana,  and  this,  after  all  the  re- 
quirements were  fulfilled,  by  the  said  plaintiffs 
in  error  furnishing  bond,  as  eupenedeae,  in  ac- 
cordance with  the  Statutes  of  the  United  States 
in  such  case  made  and  provided.  Under  color 
of  such  subsequent  suits,  one  John  Kenny,  un- 
der pay  of  the  said  Laiqui^,  and  acting  as  a 
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special  policeman  by  appointment  of  the  said 
tuu  vor,  had  the  said  plaintifb  in  error  arrested 
4iDa  imprisoned,  and  a  firm  of  attorneys,  Blane 
«&  Butler  bv  name,  acting  as  counsel  for  the 
«aid  Larqull,  drew  up  petitions,  which  were 
signed  by  the  said  mayor,  by  which  injunctions 
were  obtained  from  the  Ciyil  District  Court  for 
the  Parish  of  Orleans,  and  the  places  of  busi> 
uess  of  said  plaintiffs  in  error  were  forcibly 
closed  by  the  Sheriff  of  the  said  Parish  of  Or- 
leans. 

The  further  facts  are  stated  by  the  court. 

Mesgn,  West  Steever  and  Jr.  Hale  Sy- 
pher,  for  petitioners: 

In  a  suit  brought  to  this  court  from  a  state 
court,  which  inyoWes  the  constitutionalty  of 
ordinances  made  by  a  municipal  corporation  in 
the  state,  this  court  will,  when  necessary,  put 
its  own  independent  construction  upon  tne  or- 

^    Tick  Wo  V.  Hapkin*,  118  U.  8.  356  (80: 230). 

The  jurisdiction  of  we  supreme'  court  to  is- 
sue a  supersedeas  attaches  from  the  time  the 
party  in  whose  fayor  the  writ  is  wanted  com- 
plies with  the  conditions  prescribed  to  make  the 
writ  of  error  operate  as  a  supersedeas  and  stay 
of  execution. 

Slaughter  House  Cases,  77  U.  8. 10  WaU.  278 
(19: 915). 

If  a  state  coort  issues  final  process,  ft  Is  com- 
petent for  the  supreme  court  to  issue  a  superse- 
deas as  an  exercise  of  appellate  power  to  cor- 
rect the  error. 

Slaughter  House  Cases,  supra;  Gfreeny.  Van 
Buskirk,  70  U.  8.  8  WaU.  448(18:245). 

Where,  after  the  allowance  of  an  appeal,  the 
required  eupersedeas  bond  was  duly  approyed 
ana  the  cause  entered  here,  the  court  below 
had  no  longer  any  control  oyer  the  decree,  and 
its  subsequent  order  yacating  that  allowance  is 
yoid. 

KeyserY.  Farr,  106  U.  8.  266  (26: 1025). 

Attachment  for  contempt  issues  at  the  discre- 
tion of  the  judges  of  a  court  of  record;  and 
may  be  awarded  by  them  upon  a  htae  sugges- 
tion, or  on  their  own  faiowledfe. 

1  Bac.  Abr.  180;  Voss  v.  LtSce,  1  Cranch,  C. 
O.  881  and  citations;  U.  S.  y.  Watkins,  4  Cranch, 
C.  C.  272. 

Each  superior  court  is  the  judge  of  its  own 
power  to  punish  contemners,  and  the  facts  con- 
stituting the  contempt  need  not  eyen  be  set  out 
in  the  record. 

Ex parU  Fernandez,  10  C.  B.  N.  8. 8;  Bxparte 
Summers,  5  Ired.  L.  149:  U,  S.  y.  Hudson,  11 
U.  8.  7  Cranch,  82  (8: 259);  First  Cong.  Church 
y.  Muscatine,  2  Clarke  (Iowa),  69;  State  y.  Mor- 
riU,  16  Ark.  884;  Johns  y.  DavU,  2  Rob.  (Va.) 
729;  King  y.  Almon,  Wilmot,  248. 

One  who  pleads  his  own  cause,  through  his 
attorney  at  law,  must  be  regarded  as  any  other 
citizen,  and  may  be  so  punished. 

Satterlee  y.  De  Comeau,  7  Robt.  (N.  Y.),  666 
State  y.  QraiVie,  1  La.  Ann.  188. 

Eyen  If  the  order  Is  improper,  parties  may 
be  punished  for  disobedience  or  resistance. 

Re  Cohen,  5  Cal.  494;  Sullivan  y.  Judah,  4 
Paige,  444;  Moat  y.  Holbein,  2  Edw.  Ch.  188; 
People  y.  Beiyen,  58  N.  Y.  404;  Partington  v: 
Booth,  8  Mcoriy.  149;  Franklin  y.  Smith,  49  Ga. 
112. 

(No  one  appeared  in  opposition.) 
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Mr.  OMtf  Justice  WmHe  delivered  ttie  opin-    m 
ion  of  the  court: 

This  motion  is  denied.  The  pkintiib  in  er- 
ror were  proceeded  against  in  the  name  of  the 
8tate  of  Louisiana  Mfore  the  recorder  of  tiie 
first  Recorder's  Court  of  the  City  of  New  Or- 
leans, for  an  alleged  yiolation  of  an  ordinance 
of  that  dty.  The  judgment  of  the  recorder's 
court  does  not  appear  in  the  printed  record,  but 
the  case  was  taken  by  app^  to  the  Supreme 
Court  of  the  8tate;  and  in  the  opinion  of  that 
court  it  is  stated  that  the  appeal  was  by  the  de- 
fendants "from  judgments  rendered  against 
them  for  the  payment  of  a  fine,  and  in  default 
of  payment  sentencing  them  to  imprisonment 
for  the  violation  of  Ordioance  No.  4798,  A.  8., 
which  forbids  the  keeping  of  private  markets 
within  six  squares  of  a  public  market  within 
the  limits  of  the  City  of  New  Orleans."  The 
order  of  the  supreme  court  was  "That  the  judg- 
ment appealed  from  be  affirmed,  with  costs. '^ 

To  reverse  this  judgment  of  the  supreme 
court  the  present  writ  of  error  was  suca  out, 
and  a  supersedeas  obtained,  in  accordance  with 
the  provisions  of  section  1007,  Revised  Statutes, 
May  12,  1887.    The  complaint    now  is  that 
with  this  supersedeas  in  force,  the  mayor  of  the 
dty  and  the  lessee  of  the  public  markete  have 
caused  suits  to  be  begun  in  the  Civil  District 
Court  of  the  Parish  of  New  Orleans  to  enjoin 
the  plaintiffs  in  error,  and  each  of  them,  "from 
opening,  maintainining,  or  carrying  on  a  pri- 
vate market  ♦  ♦  ♦  anywhere  ♦  •  *  in  the  (Jitjr 
of  New  Orieans  withm  six  squares  of  a  public 
market,''  and  "that  the  grounds  on  which  said 
injunction  are  based  are  the  same  law  and  city 
orainanoe,  the  same  defendants,  and  the  same 
location  of  mercantile  business,  as  that  involyed 
in  said  writ  of  error,  bdng  the  same  persona 
and  same  course  of  action  in  said  injunctions, 
and  based  on  the  same  law  and  dty  ordinance, 
identical  in  every  particular  with  Uie  cases  in* 
volved  in  said  writ  of  error." 

It  is  not  alleged  that  any  attempt  has  been 
made  to  carry  the  judgment  which  is  here  for 
review  into  execution.    The  whole  gravamen 
of  the  charge  made  in  support  of  th&  motion 
is,  that  the  mayor  and  lessee  of  the  markets 
have  commenced  another  suit  in  another  court 
upon  another  cause  of  action  growing  out  of 
violations  of  the  same  ord  inance.    The  sttperte' 
deas  provided  for  in  section  1007of  theReyised 
Statutes  stays  process  for  the  execution  of  the 
judgment  or  aecree  brought  under  review  by 
the  writ  of  error  or  appeal  to  which  it  belongs. 
It  operates  on  the  iud^ent  or  decree,  not  on- 
the  questions  involved  considered  apart  from 
the  particular  suit  in  which  they  were  decided. 
The  new  suits  now  complained  of  are   not 
brought  to  give  effect  to  the  judgment  in  ihi3 
case,  hut  to  enjoin  the  plaintiffs  ha  error  from 
further  violations  of  the  ordinance  which  was 
the  foundation  of  the  prosecution  now  here  for 
review.    This  judgment  is  in  no  way  connectctl 
with  or  made  the  basis  of  the  injunction  in  ibe 
civil  district  court.     Both  suits  may  involve 
the  consideration  of  the  validity  of  the  snme 
ordinance,  but  the  last  is  in  no  sense  process 
for  the  execution  of  the  judgment  in  the  first. 
It  follows  that,  upon  the  showing  made   by 
the  plaintiffs  in  error  themselves,  there  i<«  no 
ground  for  proceeding  here  against  the  mnyor 
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or  the  ksMe  of  the  market,  and  that  the  rule 
oo^DOito  i«ue. 

We  understand  that  the*  motions  in  1272, 
1278,  and  1874  involve  precisely  the  same  ques- 
tkA,  and  M^  am  cansequenUjf  also  dtnidtL 


[MO] 


RICHARD  &   CHAPMAN,  Ptff.  in  Err., 

GEORGB   CRAKE,  Admr.  of  Edwabd  K 
GooDNOw,  Deceased. 


THOMAS   H.    8TRYKER,   Exr.    of  Jomc 
Strykbb,  Deceased,  Pff.  in  Err. 

V. 

SAME. 

0,  C  **Chaipman  ▼.  Ooodnaw*B  AdnnrJ^  Reporter^ 

ed.  5«(Wi4».) 

Ffoderal  question — decree,  iehen  a  baft—state  de- 
cision, 

1.  Where  one  pays  the  taxes  on  lands  of  which  he 
ii  not  the  owner,  and  the  real  owner,  when  sued 
toy  Uie  county  for  such  taxes,  sets  up  such  payment 
as  a  defense,  the  question,  whether  he  thereby 
made  the  previous  act  of  payment  his  own  and 
^os  became  obUsrated  to  the  person  making  the 
n»inent  to  repay  to  him  what  he  had  paid,  is  not  a 
Tfwgal  question. 

2.  A  decree  Isa  bar  to  a  subsequent  suit  for  the 
eame  canse  of  action,  but  not  to  a  suit  for  a  differ- 
ent cause  of  action  arlsinflr  afterward. 

Sb  If  a  federal  question  is  fairly  presented  by  the 
record  and  its  decision  is  actually  necessary  to  the 
<leCerminatlon  of  the  case,  a  juojrment  which  re- 
jects the  claim,  but  avoids  all  reference  to  it  is  as 
mocA  aninst  the  right,  within  the  meaning  of  sec- 
tion TWof  the  Revised  8taiute8.asif  ithadbeen 
«>ecffllaally  referred  to  and  the  right  directly  re- 
fused.   But  if  a  decision  of  such  a  quesdon  is  ren 


unnecessary  by  the  view  which  tue  court 
properly  tiUces  of  the  case,  within  the  scope  of  the 
.^^iings,  the  judgment  is  not  open  tc  review 

[Nob.  214,  48.1 
Atgusd  Nae.  i,  18S7.       Decided  Dec  5,  l€rr. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa.    Affirmed, 

The  facta  are  fully  stated  bythe  court 

Messrs.  C.  H.  Gateh»  and  Wm.  Connor,  for 
plaintiiTs  in  error: 

The  record  preaents  two  federal  questions: 

1.  Whether  or  not  the  plaintiffs  in  error  were 
entitled  to  immunity  from  the  demand  of  the 
d^endant  in  error,  under  the  dedsion  and 
Judgment  of  this  court  in  the  case  of  Iowa 
Honmtead  Co.Y.  DesMoines  Na9.  db  R.R,  CS9.84 
U.  S.  17  Wall.  158  (21:  622). 

S.  The  plaintiff  in  error  claimed  immunity 
from  the  demand  of  the  defendant  in  error, 
by  force  and  virtue  of  the  decision  of  this 
court  in  the  case  of  Wolcott  v.  Des  Moines  Nat, 
4lt  -B.  B.  0>.  72  U.  8.  6  Wall  681  (18: 689).  and 
Burr  V.  DesMoines  Nat.  dB.ROo,fiS  U.  S. 
1  Wall.  99  (17:  661}. 

Whether  or  not  defendants  in  error  were  es- 
topped hy  the  Judgment  of  the  court  in  the 
case  of  Iowa  Homakead  Oo.  v.  DesMoines  Nat. 
lit  B.B.O0,  was  a  federal  question. 

Mackav  ▼.  DiUon,  45  U.  8.  4  How.  421  (11: 
IQSS):  Kennedy  ▼.  Hunt,  48  U.  8.  7  How.  586 
<13: 829). 

The  Judgment  under  which   immunity  is 

i2S  u.  s. 


claimed  is  still  the  Judgment,  unreversed  and  in 
full  force,  of  this  court 

OroweU  v.  Bandei:,  86  U.  a  10  Pet  868 
(9:  458);  MiUer  v.  meMls,  17  U.  8.  4  Wheat 
811  (4:  578):  Biekie  ▼.  Starke,  26  U.  8. 1  Pet  98 
^7:  69);  Wilson  v.  Black  Bird  Greek  Marsli  Go.  27 
U.  8.  2  Pet  245  (7:  412);  WiUiams  v.  Norris, 
25  U.  8.  12  Wheat  117  (6:  571);  WiUiams  ▼. 
Brujfy,  102  U.  8.  248  (26: 185);  Chicaao  L.  Ins. 
Co.  V.  Needles,  118  C.  8.  574  (28:  1084);  Brofon 
V.  Colorado,  106  U.  8. 97  (27: 183);  McManva  v. 
aSuUiwtn,  91  U.  8.  578  (28: 890);  Murdock  v. 
MemphU,  87  U.  8.  20  WaU.  590,  686  (22;  429, 
444);  Chouteau  ▼.  Gibson,  111  U.  8. 200  (28: 400); 
Deiroit  City  R  Go.  ▼.  Quthard,  114  U.  8. 188 
(29: 118). 

The  aecision  of  this  court,  in  Uie  case  of  Wot- 
cott  V.  DesMoines  Nav,  db  R  R.  Co.  supra,  was  a 
final  determination  of  the  question  of  title  and 
Uie  Iowa  decision,  holding  it  not  to  have  been, 
presents  a  federal  question. 

WiUiams  v.  Baker,  84  U.  8. 17  WaU.  144  (21: 
561);  loioa  Homestead  Co.  v.  DesMoines  Nav. 
d}R.R  Co.,  supra;  Litchfiddv.  Webster  County, 
101  U.  8. 777(25:  927);  DupasseurY.  Rochereau, 
88  U.  8. 21  Wall.  180  (22: 588);  Emtyry  v.  Palmer, 
107  U.  S.  20  (27:  852);  Orescent  City  Uve  Stock 
etc.  Co.  V.  BuieJiers  Union,  etc.  Go.  120  U.  8. 148 
(80:  615);  Factors  db  T.  Ins.  Go.  v.  Murphy,  111 
U.  8.  Us  (28:  582). 

Mr.  George  Crane*  for  defendant  in  er- 
ror: 

The  record  in  the  Homestead  Suit  showed 
afllrmatively  that  the  DesMoines  Navigation  ds 
Railroad  dompanv  was  a  citizen  of  the  same 
State  wit)L  the  plaintiff  hi  that  suit;  that  said 
company  was  an  indispensable  party  to  the 
suit  orou/rht,  and  hence  that  the  federal  courts 
had  no  jurisdiction  to  make  a  valid  detennina- 
tion  of  any  issues  involved  therein. 

Shaintcald  v.  Lewis,  108  U.  6.  158  (27:  691); 
Cameron  v.  M Roberts,  16  U.  8.  8  Wheat  591 
(4:  467);  Mansfield,  C.  db  L.  M.  R  Co.  v.  Swan, 
111  U.  8.  885  (28:  464);  Ober  v.  QaUaghor,  98 
U.  8.  201  (28:  829). 

In  suits  brought  from  the  Supreme  Court  of 
Iowa  this  court  can  examine  the  opinions  of 
that  one,  for  the  purpose  of  ascertaining  what 
has  been  decided  therein. 

Jacks  y.  Helena,  115  U.  8.  288  (29:  892);  Mur- 
doekv.  Memphis,  87  U.  8.  20  Wall.  590  (22: 429); 
Adams  County  v.  Burlington  dbM.B.R.Go.\l% 
U.  8.  128  (^:  678). 

In  disposing  of  the  defense  of  former  adju- 
dication no  question  of  federal  cognizance  was 
decided. 

Linton  v.  Stanton,  58  U.  8. 12  How.  426  (18: 
1051);  Adams  County  v.  Burlington  dbM.RR 
Co.  supra. 

At  the  time  this  court  rendered  its  decision 
in  the  Homestead  Suit  tba«  was  no  cause  of 
action. 

Freem.  Judg.  868;  Hurst  y.  Means,  2  Sneed 
(Tenn.)  549. 

The  question  involves  no  question  of  federal 
cognizance. 

New  York  L.  Ins.  Oo.  v.  Hendren,  92  U.  8. 
286  (28:  709);  Kennebec  db  P.  R.  R.  Co.  v.  Port- 
land db  K.  R.  R.  Go.  81  U.  8.  14  Wall  25  (20: 
851);  Gibson  v.  Chouteau,  75  U.  8.  8  Wall.  814 
(19:  817);  Murdock  v.  Memphis,  87  U.  8.  20 
Wall.  688  (22:  448). 

The  claim  for  the  taxes  being  a  cause  of  ao- 
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tioQ  arising  witliin  this  State,  the  Limitatioii 
Statute  of  New  York  ceased  to  apply  to  it  in 
1870. 

Goodnow  ▼.  Btryker,  62  Iowa,  224;  EiggiM  ▼. 
IlendenhaU,  42  Iowa,  675. 

When  a  cause  of  action  accrues  under  the 
statutes  of  a  State,  or  when  the  Statute  of  Lim- 
itation begins  to  run,  are  necessarily  questions 
for  the  determination  of  the  state  and  not  the 
fedfirfti  courts. 

Lptle  V.  Ai'kanstu,  68  U.  S.  22  How.  208  (16: 
^09);  Maroueu  y .  Bloom,  88  U.  S.  16  Wall  851 
(31:  280);  New  York  L.  In*,  Co,  v.  Bendren,  02 
U.  S.  286  (28:  709). 

Messrs.  C.  H«  Gateh  and  Wm.  Oonnor,  for 
plaintiffs  in  error,  in  reply: 

In  SkiUem  ▼.  May,  10  U.  S.  6  Cranch,  267 
(8:220),  it  was  held  too  late  to  question  the  juris- 
diction of  the  circuit  court  after  the  cause  has 
been  sent  back  by  mandate. 

MeCormick  ▼.  hiUivant,  28  U.  8. 10  Wheat 
192  (6:  800). 

In  Kennedy  ▼.  Georgia  State  Bank,  49  U.  8. 
6  How.  586  02: 1209).  it  was  held  that  if  the 
jurisdiction  of  a  circuit  court  is  not  shown  in 
the  proceedings  in  the  case,  its  Judgment  is  er- 
roneous and  liable  to  be  reversed,  but  is  not  an 
absolute  nullity. 

Wa^ington  Bridge  Co.  ▼.  Steteart,  44  U.  8. 
8  How.  418  (11:  658);  BeSobry  ▼.  NiehoUon,  70 
U.  8.  8  Waa  420  (18:  268). 

This  couit  will  consider  and  determine  ques- 
tions of  state  or  common  law,  for  purposes 
which  involye  questionsgiving  it  jurisdiction. 

MarHnY.  Hunter,  14  XL  8.  f  Wheat  804  (4: 
97);  8miih  v.  Maryland^  10  U.  a  j{  Crandi, 
886  (8:  225). 

Mr,  OkitfJuttieeWaSte  delivered  the  opinion 
of  the  court: 

These  are  writs  of  error  for  the  review  of 
two  judgments  of  the  Supreme  Court  of  Iowa, 
one  against  Richard  B.  Chapman,  and  the  other 
against  John  Stoker,  in  suits  brought  by 
Edward  E.  Qooonow,  assignee  of  the  Iowa 
Homestead  Company,  in  his  nf edme,  to  recover 
money  paid  by  the  homestead  company  for 
taxes  levied  by  the  county  of  Webster  on  Des 
]Vf  oines  River  lands  belonging  to  Chapman  and 
Stryker  respectively,  for  the  years  1864  to 
1871,  both  inclusive.    For  a  statement  of  the 

general  facts  on  which  the  right  of  recovery 
epends  reference  is  made  to  the  case  of  Stryker 
▼.  Vrane,  anff,  194.  The  homestead  company  as- 
signed its  claims  against  these  owners  after  the 
decree  in  the  suit  of  lotioa  ffomeetead  Co.  v. 
Bee  Moinee  Nat,  dbKR,  Co.^V,  S.  17  Wall. 
158  [21: 622],  was  rendered. 

The  suits  were  begun  August  5;  1876,  and  in 
each  case  a  demurrer  was  nled  to  the  original 
petition  January  19, 1877.  On  the  12th  of  Feb- 
ruary, 1879,  the  Ck)unty  of  Webster  appeared 
in  eadi  of  tiie  suits  and  filed  a  petition  therein 
setting  forth  "  That  the  taxes  mentioned  in  said 
petition  (thatof  Gkxxlnow)  were  duly  and  legally 
assessed  and  levied  by  said  county  upon  the 
lands  therein  mentioned,  at  the  times,  for  the 
years  and  amounts,  and  in  the  manner  and 
form  alleged  and  set  forth  in  said  petition,  and 
that  the  said  taxes  at  the  times  of  the  said  sev- 
eral assessments  became  and  were  and  still  are 
a  valid  and  binding  hen  upon  said  lands  in  fa- 
vor of  said  county  r  that  Cnapman  and  Stryker 
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were  the  owners  in  fee  of  the  several  tracts  by 
them  respectively  claimed  at  the  Umcs  of  the 
levies,  "and  in  duty  bound  to  pay  said  taxes 
to  said  county:"  that  the  said  taxes  had  never 
been  paid,  and  the  "  whole  thereof  is  still  due 
to  said  county  from  the  said  defendant"  Each 
of  these  petiticms  concluded  with  a  prayer  for 
Judgment  against  the  defendant  for  the  amount 
of  the  taxes,  and  the  enforcement  of  a  lien  on 
the  lands  for  the  payment  thereof. 

On  the  5th  of  April,  1879,  Ck>odnow  filed  an 
amendment  to  his  original  petition  in  each  of 
the  cases,  in  which  he  alleged  that  when  the 
homestead  company  paid  the  taxes  to  the  county 
"  It  was  agreea  and  understood  that  if  the  aaid 
county  should  receive  or  collect  the  said  taxes 
of  and  from  the  said  defendant,   the   said 
county  would  repay  the  taxes  so  collected  to'* 
the  company;  ana  "  that  said  county  would  sue 
defendant  in  its  own  name  for  the  taxes  men- 
tioned in  said  petition,  and  in  case  it  should 
collect  the  same,  would  pav  them  to"  the  com- 
pany.   And  further,  healfi^ed  "That  if  said 
defendant  refuses  to  pay  said  taxes  to  said 
coimty  and  claims  that  said  taxes  have  been 
paid  to  said  county  through  or  by  means  of 
the  plaintiff's  assignor   (the  homestead   com- 
pany) having  given  or  delivered  the  snuio  to  Uic 
county,  then  the  defendant  is  bound  to  repay 
the  same  to  plaintiff." 

The  defendant  in  each  case  answered  the 
original  and  amended  petition  of  Ckx)dnow  by 
denying  every  alleg^ation  therein— setting  up 
the  Statute  of  Limitations  and  charging  that 
the  homstead  company  "  paid  said  taxes  to  said 
county  voluntarily  and  without  the  request, 
knowledge,  or  consent  of  the  defendant,  and 
with  f uu  knowledge  of  the  facts  and  ciitnim- 
stanoes  upon  which  the  def  endanf  •  title  to  said 
lands  was  founded." 

To  the  petition  of  the  county  the  defendani 
in  each  case  filed  an  answer,  and,  in  addition 
to  the  defenses  set  up  to  the  petition  of  Qood' 
now,  claimed  that  the  county  was  not  a  part^ 
to  the  suit  and  not  entitled  to  relief.  He  alsc 
further  said  "  that  all  of  said  taxes  mentioiie^ 
in  said  petition  were  duly  paid  by  the  loynx 
Homestead  Company  as  soon  as  the  same  be 
came  due,  and  said  defendant  is  no  longer  Ua 
ble  therefor." 

Afterwards,  on  the  third  of  June,  1881,  eac] 
of  the  defendants  filed  in  his  own  .case  ai 
amended  answer,  setting  up  the  decree  in  th 
case  of  Iowa  Homestead  Zh.  v.  Be$  Moines  2idi 
&  R.  R,  (^.  asa  bar  to  the  action,  and  also  ir 
sisting  that  the  "  question  of  tide  and  o^wnei 
ship  of  the  lands  *  *  *  was  distinctly  decide 
ana  determined"  in  the  case  of  WolooU  v.  Zk 
Moiws  Nac.  A  U.  A  G?.  73  U.  S.  6  WaU.  65 
[18: 6391. 

The  CJircuit  Court  of  Webster  Coxinty,  i 
which  the  suit  was  originally  begun,  ^ai 
judgment  for  the  defendants;  but  on  appeal 
the  supreme  Court  of  the  State  that  judmnei 
was  reversed  on  the  grounds  stated,  in  i 
opinion,  which  is  as  follows: 

*'  I.  The  defendant  pleaded  as  one  of  its  a 
ditional  defenses  Uiat  the  plaintlfTs  ri^lit 
recovery  is  barred  by  a  prior  adjudica.ti<>xi, 
wit:  an  ad  judication  in  the  case  of  Iouhm  II<ni 
stead  Oo,  v.  Bes  Moines  Nav.  dsR  R.  Cb.  84 
S.  17  WaU.  158  [21:622].    To  this  plea    | 
plaintiff  replies,  in  substance,  that  if  it  ailicnxld 
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conceded  that  the  oourt  made  an  adjudication 
In  Utat  case  denying  a  right  of  recoveiy  for  the 
taxes  in  question  in  this  case,  yet  this  action  is 
not  baned,  because  a  rfeht  of  recovery  has 
Arisen  since  that  time.  The  fact  relied  upon  as 
giTing  such  right  of  recovery  is  that  tne  de- 
fendant now  claims,  as  he  did  not  then,  the 
benefit  of  the  payments  made  by  the  home- 

^1  stead  company.  After  this  action  was  insti* 
^  tuted,  a  X)etition  was  filed  in  the  case  by  Web- 
ster Coimty,  averrinff,  among  other  things, 
that  the  taxes  in  ouesaon  have  never  been  pSd 
by  anyone,  and  tnat  the  same  are  now  due  to 
the  county  from  the  defendant.  To  this  pe- 
tition the  defendant  answered,  averring  *  that 
all  of  said  taxes  mentioned  in  said  petition  were 
duly  paid  by  the  Iowa  Homestead  Company, 
*  *  *  and  ndd  defendant  is  no  longer  liable 
therefor.'  The  question  presented  Is  as  to 
whether,  if  the  payments  in  the  first  instance 
were  officious,  as  we  may  assume  was  held,  and 
the  defendant  for  that  reason  was  not  liable. 
the  subsequent  adoption  of  the  payments  for 
the  purpose  of  escaping  liability  to  the  county 
should  be  regarded  as  an  adoption  of  the  pay- 
ment as  between  the  defendant  and  pidntifl. 

"If  the  plaintifiTs  assignor  had  made  the 
payments  in  the  name  of  the  defendant  as  his 
assunaed  a^t,  any  act  of  the  defendant  indi- 
cating an  mtention  to  claim  the  benefit  of  the 
payments  would  constitute  a  ratification  of  the 
acts  by  which  the  payments  were  made.  But 
the  defendant  contends  that  the  case  is  different 
where  a  person  pays  another  person's  debt,  not 
under  a  claim  of  action  for  such  person*  but 
under  the  mistaken  supposition  that  the  debt  is 
due  from  himself.  The  defendant's  position  is 
that  in  such  case  there  is  no  act  of  assumed 
agency  to  ratify.  It  must  be  conceded,  we 
think,  that  in  one  sense  this  is  so.  The  plaint- 
iff*s  assignor  did  not  hold  himself  out  as  the 
defendant's  agent;  nevertheless,  when  the  de- 
fendant claims  the  benefit  of  the  payments,  he 
elects  to  treat  the  acts  of  payment  as  done  for 
himself.  Having  elected  to  so  treat  the  acts, 
he  ought  not  to  complain  if  the  court  treats 
them  m  the  same  way.  Natural  justice  cer- 
tainly requires  that  if  the  defendant  has  Uie 
benefit  of  payments  as  dischaiging  his  liability 
to  the  county,  he  should  reimburse  the  plaint- 
iff, whose  assignor  made  the  payments.  If 
we  were  to  take  any  other  view,  it  appears  to 
us  that  we  should  attach  more  importance  to 
the  form  than  the  substance  of  things.  We 
do  not  overlook  the  fact  that,  under  ordinary 
circumstances,  every  taxpayer  has  the  right,  as 
between  himself  and  thira  persons,  to  pay  his 

M5]  own  taxes  in  his  own  way,  and  to  pay  them  to 
the  county  to  which  they  are  due,  and  not  be 
compelled  to  nm  after  a  self -substituted  creditor 
.and  make  payment  tohinL  Where,  therefore, 
such  payment  is  made  by  a  third  person,  the 
taxpayer  has  a  right  to  i^ore  the  payment  if 
he  chooses  to  do  so.    But  if  he  chooses  not  to 

1     ienore.  but  to  claim  the  benefit  of  it,  we  see 

DO  reason  why  we  may  not  regard  him  as  treat- 
ing the  act  of  pavment  as  done  for  him;  and, 
if  we  do  so  regara  him,  there  is  no  difficulty  in 
finding  an  implied  promise  to  reimburse  the 
payer  or  his  assignee. 

"We  ought,  perhaps,  \o  say  in  this  connec- 
tion, that  the  doctrine  has  been  announced 
that  there  can  be  no  ratification  of  an  act  not 
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done  avowedly  for  the  principal  Story,  Ag. 
§251;  FOhwi  v.  Chmrs.  86  Barb.  655.  But 
the  case  before  us-  is  peculiar.  The  act  done 
was  such  thai  it  necessarily  inured  to  the  de- 
fendant's sole  benefit.  Besides,  the  circum^ 
stances  under  which  the  act  was  done  should 
not  be  overlooked.  The  defendant  n^lected 
the  payment  of  the  taxes,  which  was  a  duty  of 
public  concern.  He  allowed  the  plaintiff's  as 
signer,  under  an  honest  claim  of  title  to  the 
land,  to  discharge  this  duty  for  several  years  in 
succession.  Now,  while  the  plaintiff  is  not  al- 
lowed, by  reason  of  the  prior  adiudication,  to 
set  up  these  facts  as  alone  sufficient  to  create 
a  liability  on  the  part  of  the  defendant,  they 
may  be  considered,  we  think,  in  connection 
with  the  fact  that  the  defendant  has  since 
claimed  the  benefit  of  the  payments  as  sufficient 
to  render  such  claim  of  benefit  a  ratification, 
if  it  otherwise  would  not  be."  Ooodruno  v. 
Stryker,  61  Iowa,  261. 

The  cause  was  then  remanded  to  the  circuit 
court,  where  a  judgment  was  rendered,  in  ac< 
cordance  with  the  opinion  of  the  supreme  court, 
against  the  defendant  for  the  amount  of  the 
taxes  paid,  without  interest;  but  on  a  second 
appeal  to  the  supreme  court  this  judgment  was 
modified  so  as  to  make  it  include  interest,  and 
a  new  judgment  was  entered  in  that  court  ac- 
cordingly. Upon  that  judgment  the  writ  of 
error  in  the  case  of  Stryker  was  sued  out. 

In  the  case  of  Chapman  a  judgment  was  also 
rendered  bv  the  circuit  court  in  favor  of  the 
defendant;  but  on  appeal  to  the  supreme  court 
tluit  judgment  was  rever8ed,on  the  same  ground 
stateo  in  the  opinion  in  the  case  of  Stryker,  and 
a  final  judgment  was  entered  in  that  court  for 
the  amount  of  the  taxes  paid  and  interest 
Ooodnow  y.  Chapman,  64  Iowa,  602.  For  the 
review  of  that  judgment  the  writ  of  error  was 
sued  out  in  the  case  of  Chapman. 

In  each  of  the  cases  the  supreme  court  has 
certified  that  u^n  the  hearing  the  defendant 
claimed  immunity  from  the  entire  demand  on 
account  of  the  prior  adiudication  between  him 
and  the  assignor  of  Gk)oanow  in  the  case  of  Iowa 
Homestead  Co.  v.  Des  Moines  Nav,  AH,  R,  Co,, 
which  was  denied,  and  also  on  account  of  the 
judgment  in  the  case  of  WolcaU  v.  Des  Moines 
iVao.  A  JR.  R,  Go,  which  was  also  denied. 

These  rulings  areassig^ied  for  error  here. 

As  to  the  effect  of  the  iudjnnent  in  Woleott  y. 
Des  Moines  Nat,  d  R.  R,  Co,  on  the  rights  of 
the  parties  to  this  suit,  it  is  only  necessary  to 
refer  to  what  was  said  on  that  subject  in  the 
other  case  of  Stryker  v.  Crane,  ante,  194,  which 
has  just  been  decided.  The  cases  are  identical 
so  far  as  this  question  is  concerned,  and  there 
was  no  error  in  the  ruling  of  the  supreme  court 
thereon. 

As  to  the  decree  in  the  case  of  Iowa  Home- 
stead Co,  v.  Des  Moines  Nav,  db  R.  R,  Co,  the 
court  held  hi  effect  that  it  was  a  bar  to  a  re- 
covery on  the  cause  of  action  as  it  stood  orig- 
inally and  at  the  time  of  the  decree,  but  that 
since  then  a  new  cause  of  action  had  arisen,  be- 
cause both  Chapman  and  Stryker  had  adopted 
the  payments  made  by  the  Homestead  company 
as  payments  made  on  their  account,  and  from 
this  the  law  implied  a  promise  to  repay  what 
had  been  paid  for  their  use.  The  theory  of  the 
court  seems  to  have  been  that  Chapman  and 
Stryker,  as  owners  of  the  land,  were  bound  ia 
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taw  to  the  county  for  the  payment  of  the  taxes 
notwithstanding  what  had  been  done  by  the 
homestead  company.  When,  therefore,  the 
county  sued  them  for  the  taxes  and  they  set  up 
the  payment  by  the  company  as  a  defense,  they 
made  the  acts  of  the  company  their  own,  and 
thus  became  obligated  to  repay  what  had  been 
paid  for  them. 

Whether  this  was  the  true  legal  effect  of  what 
was  done  is  not  a  federal  question.  All  we 
have  to  consider  is  whether  it  was  the  real 
ground  of  deciMon,  and  not  used  to  give  color 

[5471  ^^^y  ^  *  refusal  to  allow  the  bar  of  the  decree. 
It  cannot  be  doubted  that  if  Chapman  and 
8tryker  had,  after  the  rendition  of  the  decree, 
got  from  the  homestead  company  permission  to 
use  its  payments  as  a  defense  to  the  actions 
brought  against  them  for  the  taxes,  and  in  con- 
sideration thereof  had  promised  to  repay  what 
had  been  advanced  for  that  purpose,  a  new 
cause  of  action  would  have  arisen,  to  which  the 
decree  would  not  have  been  a  bar.  That  is  in 
substance  what  the  supreme  court  held  was 
done.  The  county  sued  Chapman  and  Stryker 
for  the  taxes  which  had  been  levied  on  their 
lands,  assuming  that  the  payments  made  by 
the  homestead  company  did  not  discharge  them 
from  their  liability  as  ue  true  owners.  To  this 
suit  Goodnow,  as  the  assignee  of  th^homestead 
company,  was  a  party,  and  in  his  pleadings  he 
insisted  that  if  they  refused  to  pay  the  county 
because  his  assignor  had  already  made  the  pay- 
ment, then  they  would  be  bound  to  him  for 
the  amount  advanced  b^  the  company  for  that 
purpose.  Such  being  ms  claim  on  the  record. 
Chapman  and  Stryker,  each  in  his  own  suit,  set 
up  as  a  defense  "  that  all  of  said  taxes  *  *  * 
were  duly  paid  bv  said  Iowa  Homest^id  Com- 
pany as  soon  as  the  same  became  due,  and  said 
defendant  was  no  longer  liable  therefor."  This 
the  court  held  to  be  equivalent  to  an  dectionby 
Chapman  and  Stryker  to  treat  the  payments  by 
the  company  as  payments  by  themselves,  and  to 
imply  a  promise  of  reimbursement  for  the  ad- 
vances made.  Whether  this  conclusion  was 
correct  or  not  depends  on  the  tax  laws  of  the 
State  and  the  principles  of  general  law  appli- 
cable to  such  facts,  and  not  on  the  Constitution 
or  laws  or  authority  of  the  United  States.  What 
was  done  was  not  affected  by  the  decree  be- 
cause it  was  done  afterwards.  It  was  in  the 
opinion  of  the  court  a  new  promise,  as  the 
money  of  the  homestead  company  was  in  effect 
used  by  the  defendants  themselves  to  meet  their 
own  liabilities.  The  fact  that  the  company 
gave  the  money  to  the  coun^  for  the  taxes 
could  not  of  itself  be  made  a  ground  of  action 
against  the  defendants;  because  the  court  in  the 
other  case,  to  which  they  and  the  company 
were  parties,  had  decided  otherwise,  and  there 
had  been  at  the  time  no  election  by  them  to 

[548]  treat  this  act  of  the  company  as  done  for  them. 
It  was  only  when  this  election  was  made  that 
the  liability  arose,  and  as  that  was  after  the  de- 
cree, the  new  liability  was  not  affected  by  what 
had  been  adjudicated  before.  The  court  did 
not  refuse  to  give  faith  and  credit  to  the  decree, 
but  it  acted  upon  a  new  cause  of  action  with 
which  the  decree  had  no  legal  connection. 
That  decree  is  a  bar  to  the  cause  of  action  upon 
which  it  was  based,  but  not  to  a  different  cause 
of  action  arising  afterwards. 
Neither  can  we  consider  whether  the  court 
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below  erred  in  allowing  the  county  to  come  ia 
as  a  party  to  the  suit,  and  in  giving  Judgmcot 
upon  the  new  cause  of  action  which  arose  after 
the  original  suit  was  begun.  The  question  pre- 
sented by  the  new  pleadines  was  a  real  ques- 
tion in  the  case,  as  adjudgea  by  the  court;  and 
the  manner  of  getting  it  in  is  no  more  the  sub- 
ject of  review  here  man  the  decision  up^n  it 
afterwards. 

We  are  aware  that  a  right  or  immunity  set 
up  or  claimed  under  the  Constitution  or  laws 
of  the  United  States  may  be  denied  as  well  by 
evading  a  direct  decision  thereon  as  by  positive 
action.   If  a  federal  question  is  fairly  presented 
by  the  record,  and  its  decision  is  actually  neces- 
sary to  the  determination  of  the  case,  a  iu<I^- 
ment  which  rejects  the  claim,  but  avoids  ml 
reference  to  it,  is  as  much  against  the  right, 
within  the  meaning  of  section  709  of  the  Ke- 
vised  Statutes,  as  if  It  had  been  specifically  re- 
ferred to  and  the  right  directly  refused.    But  if 
a  decision  of  such  a  question  is  rendered  un- 
necessary by  the  view  which  the  court  properly 
takes  of  the  rest  of  the  case,  within  the  scope 
of  the  pleadings,  the  judgment  is  not  open  to 
review  here.     Chouteau  v.  Oibaon,  111  U.  S. 
200  [28:4001 ;   Adams  County  v.  BurUngfon  <fc 
M.IL   RCo.  112  U.  S.  128,  127  [28:678.680]. 
Such,  in  our  opinion,  were  these  cases,  so  far 
as  the  question  arising  out  of  the  prior  adjudi- 
cation in  Iowa  Homestead  Co.  v.  Des  Moines 
Nat,  A  R,  R,  Co,  is  concerned.    The  federal 
question  involved  in  that  decree  lay  behind  the 
alleged  new  promise;  and  as  the  new  promise 
was  sustained  and  a  judgment  given  a/rainst 
the  defendants  on  that  account,  the  effect  of 
the  decree  did  not  necessarily  enter  into  the  de- 
termination of  the  cause. 

Inasmuch,  therefore,  as  there  is  no  federal 
question  presented  by  Viis  branch  of  the  eases,  and 
there  was  no  error  in  the  decision  ofthat  invnived 
in  the  other,  the  judgment  of  the  Supreme  Couri 
of  Iowa  in  each  of  the  eases  is  ajirsned. 


MILTON  P.  LAMASTER,  lyr.  in  JStr.. 

9. 

JOHN  W.  KBELER. 

(Bee  8.  OL  Beporter^i  ^  87S-8BLI 

Ntbraska  law—saie  on  execution—eonfirmatioi 

^sale. 

L  The  Act  of  Nebraska,  of  Fel>.  23.  187S,  ^d  no 
OD  Deo.  2. 1875  govern  prooeedings  for  ttie  stay  c 
judgment  in  the  Federal  Courts  of  the  Nebra^b 
bisoriot,  nor  determine  the  liability  of  the  suretl^ 
on  the  bond  or  undertaking  erlven  for  8ucti  tE;ta' 
and  the  aot  of  the  olerk,  extending  the  judKinei 
against  the  sureties  in  this  case  was  without  au  tbo 
ity  and  void. 

8.  The  sale  under  the  execution,  of  the  proporl 
of  one  of  the  sureties  in  this  case,  and  the  deed  < 
the  marshal  to  the  purcLaser  at  such  sale,  tlieref  or 
conferred  no  title. 

8.  The  confirmation  of  the  sale,  bj  the  order  < 
the  court,  did  not  cure  the  invalidity  of  the  exec^ 
tlon  upon  which  it  was  made;  a  oonflrmatlon  of 
sale  may  cure  mere  irregularities  not  RfTtv^tinR  j 
fairness,  but  not  an  infirmity  growing  out  ox  tJ 
nullity  of  the  judgment  under  which  it  wua  liad. 
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Statement  by  Mr.  Jmttee  Field: 

This  case  comes  before  us  from  the  Circuit 
Court  for  the  District  of  Nebraska.  It  is  an 
action  of  ejectment  to  recover  a  parcel  of  land 
in  the  Citv  of  Lincoln,  State  of  Nebraska.  The 
phuntiff  below,  the  defendant  in  error  here, 
tnties  title  to  the  premises  from  a  purchaser  at 
a  sale  under  an  execution  issued  upon  a  judg- 
ment, extended  by  the  clerk  of  the  court  so  as 
to  include  certain  sureties,  and  among  them  the 
defendant  below.  The  contention  of  the  de- 
fendant is  that  the  extension  of  the  judgment 
so  as  to  include  him  was  unauthorized  and  void, 
and  that  the  execution  and  sale  thereunder  of 
his  property  was,  therefore,  without  any  force 
or  validity. 

The  facts  of  the  case,  so  far  as  it  is  necessary 
to  state  them  for  the  disposition  of  the  conten- 
tion of  the  defendant  below,  are  briefly  these: 
on  the  12th  of  November.  1875,  Charles  W 
Seymour  and  William  Wardell,  as  plaintiffs, 
recovered  a  Judgment  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Nebraska, 
against  one  William  P.  Young,  as  defendant, 
for  $6,500  and  costs.  The  defendant  in  that 
oise.  Young,  being  desirous  of  staying  execu- 
tion upon  this  judgement,  obtained  a  bond,  as 
Uie  undertaking  is  termed,  signed  b^  five 
parties,  of  whom  Lamaster,  the  plaintiff  in 
error,  was  one.  in  which,  after  reciting  the 
judgment  recovered,  they  acknowledged  them- 
sdves  ''security  for  the  aefendant  for  the  pay- 
ment of  the  judgment,  interest  and  costs,  from 
the  time  of  rendering  said  judgment,  until  paid, 
to  be  paid  nine  months  from  the  rendering  the 
same.  Attached  to  this  instrument  was  an 
affidavit  of  justification  of  all  the  parties  sign- 
ing it,  except  Lamaster.  Originally,  his  name 
was  signed  to  the  affidavit,  but  he  had  it  cutoff 
before  the  instrument  was  4>re8ented  to  the 
derk.  It  is  unnecessary  to  state  the  circum- 
stances under  which  this  was  done  or  the  effect 
of  it  (if  any  it  had)  upon  his  liability,  as  the 
case  will  be  determined  on  other  points. 

The  bond,  so  called,  was  approved  by  the 
dei^  of  the  court,  on  the  second  of  December, 
1875,  and  filed;  and  thereupon  he  made  in  one 
of  the  books  of  record  of  the  court,  called 
"Judgment  Index  of  the  Court,"  the  following 
entry*  "Defendants,  Lamaster,  M.  F.,  et  aL, 
surety:  Plaintiffs,  Seymour  and  Wardell,  ap- 
pearance. Docket  6,  No.  138;  date  of  judg- 
ment. Nov.  12th,  1875;  amount  of  judgment, 
♦6.500.'' 

This  entry  was  made  by  the  clerk,  under  the 
impression  that  the  Statute  of  Nebraska  of 
February  28, 1875.  entitled  "An  Act  to  Provide 
for  Stay  of  Executions  and  Orders  of  Sale," 
wa^  the  law  governing  the  stay  of  executions  up- 
on jv\dgments  in  the  Circuit  Court  of  the  United 
States.  The  third  section  of  the  statute  pro- 
vides for  a  stay  of  execution  for  a  period  of 
nine  months,  upon  judgments  for  the  recovery 
of  monev  only,  with  certain  exceptions  not 
material  in  this  case,  on  condition  that  the  de- 
fendant shall,  "within  twenty  days  from  the 
rendition  of  judgment,  procure  two  or  more 
sufficient  freehold  sureties  to  enter  into  a  bond, 
acknowledging  themselves  security  for  the  de- 
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fendant  for  the  payment  of  the  Judgment, 
interest  and  cost  irom  Uie  time  of  rendering 
judgment  unUI  paid." 

The  other  sections  which  bear  upon  the  ques- 
tions involved  are  the  following: 

Sec.  4.  "Officers  approving  stay  bonds  shall 
require  the  affidavits  of  the  signers  of  such 
bonds,  that  they  own  real  estate  not  exempt 
from  execution  and  aside  from  incumbrances, 
to  the  value  of  twice  the  amount  of  the  judg- 
ment" 

Sec.  6.  "The  sureties  for  the  stay  of  execu- 
tion may  be  taken  and  approved  by  the  clerk,, 
and  the  bond  shall  be  recorded  in  a  book  kept 
for  that  purpose,  and  have  the  force  and  effect 
of  a  judgment  confessed  from  Uie  date  thereof 
against  the  property  of  the  sureties;  and  the 
clerk  shall  enter  and  index  the  same  in  the* 
proper  judgment  docket  as  hi  the  case  of  other 
judgments. ' 

Sec.  0.  "At  the  expiration  of  the  stay,  the 
clerk  shall  issue  a  joint  execution  against  the 
I>roperty  of  all  the  judgment  debtors  and  sure- 
ties, deiscribing  them  as  debtors  or 'sureties 
therein."    See  Neb.  Laws,  1875,  p.  49. 

Upon  the  assumed  sufficiency  of  the  bond  of 
the  sureties,  and  of  Uie  above  entry  in  the  judg- 
ment index  under  the  Statute  of  Nebraska,  the 
clerk,  on  the  14th  of  April,  1881,  issued  an 
alias  execution  to  the  marshal  of  the  district, 
commanding  him  as  follows: 

"That  of  the  goods  and  chattels,  and  for  want 
thereof,  then  of  Uie  lands  and  tenements  of  Wm. 
P.  Toung,  debtor,  and  John  I.  Irwin,  Jane  T. 
Irwin,  W.  T.  Donovan,  Milton  F.  Lamaster^ 
and  Nathan  F.  Moffit,  sureties,  in  vour  district, 
vou  cause  to  be  made  the  sum  of  $4,744.81.  be- 
ing the  balance  due  April  2,  A.D.  1881,  on  the 
judgment  of  the  Circuit  Court  of  the  United 
States,  for  the  District  of  Nebraska,  at  the  No- 
vember Term  thereof.  Id  theyearl875,bywhich 
Charles  W.  Seymour  and  William  W.  Wardell 
recovered  against  the  said  William  P.  Toung, 
with  interest  thereon  from  the  second  day  oi 
Apri?.  A.  D.  1881.  until  paid,  together  with 

the  further  sum  of ,  costs  of  increase  on 

said  judgment,  and  also  the  costs  Uiat  may  ac- 
crue on  this  writ.  And  have  vou  the  said 
moneys  before  the  clerk  of  the  saia  circuit  court, 
at  the  City  of  Omaha,  in  said  district,  within 
sixty  days,  to  be  paid  to  the  persons  entitled  to 
receive  the  same. 

Under  this  execution,  the  premises  in  con- 
troversy, being  a  lot  in  the  City  of  Lincoln, 
was,  on  the  i7th  of  May,  1881,  sold  to  one 
Thomas  Ewing  for  the  sum  of  $5,600.  A  mo- 
tion to  set  asi£$  the  sale  having  been  denied, 
and  the  sale  confirmed,  the  marshal's  deed  of 
the  premises  was  made  to  the  purchaser,  and 
he  conveyed  them  to  the  plaintiff. 

The  petition,  the  designation  given  to  the 
first  pleading,  in  the  system  of  procedure  in 
civil  cases  in  force  in  Nebraska,  sets  forth  the 
title  of  the  plaintiff  under  the  execution  and 
sale  mentioned,  the  detention  of  the  premises 
by  the  defendant,  and  the  receipt  by  him  of  the 
rents  and  profits  to  the  amount  of  $8,000.  and 
prays  judgment  for  the  possession  of  the  prem- 
ises and  for  Uie  rents  ana  profits.  The  defend- 
ant pleaded  that  the  conveyance  from  Ewing, 
the  purchaser  at  the  execution  sale,  to  the 
plainUff.  was  colorable  and  collusive,  for  the 
purpose  of  enabling  the  latter  to  commence 
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and  maintain  an  action  for  the  recovery  of  the 
property,  in  the  Circuit  Court  of  the  United 
States.  And  in  answer  to  the  petition  the  de- 
fendant denied  Uie  validity  of  the  bond,  the 
extension  of  Uie  Judgment  against  him,  and  the 
proceedings  thereunder;  and  also  set  up  the 
pendency  in  the  state  court  of  a  suit  for  the 
determination  of  his  title  to  the  premises. 

Two  tri^  of  the  case  were  had,  which  is 
permissible  in  actions  of  ejectment  under  the 
laws  of  Nebraska.  On  the  first,  the  verdict  of 
1  he  jury  was  for  tiie  defendant;  on  the  second, 
tncy  found  that  the  convevanoe  by  the  pur- 
cha.^r  at  the  marshal's  sale  to  Ewing,  the 
plaintiff  herein,  was  "  merely  colorable  and 
collusive,  and  was  made  for  the  purpose  of 
creating  a  case  cognizable  in  the  feaeral  court, 
and  the  plaintiff  was  not  the  real  party  in  in- 
terest; but  that  the  action  was  bein^  prose- 
cuted for  the  use  and  benefit  of  Ewing,  and 
tliat  Eeeler  is  only  a  nominal  and  colorable 
party." 

This  verdict  being  set  aside  by  the  court,  a 
third  trial  was  had,  which  resulted  in  a  general 
verdict  for  the  plaintiff,  under  the  instructions 
of  the  court.  The  question  raised  on  the  trial 
and  decided  by  the  court,  upon  the  instruction 
refused  and  thoee  given,  related  to  the  validity 
of  the  proceedings  taken  by  the  clerk  upon  the 
bond  of  the  sureties,  to  authorize  execution 
against  their  property,  and  the  sale  of  the  prem- 
ises. 

The  defendant  requested  the  court  to  instruct 
the  Jury  that  the  Statute  of  Nebraska  respect- 
ing the  stay  of  executions  and  orders  of  sale, 
approved  February  28, 1875,  "  was  not  opera- 
tive to  authorize  the  execution  against  Lamas- 
ter^s  property;"  but  the  court  refused  the  in- 
struction and  charged  the  Jury  as  follows: 
*'That  the  filing  of  defendant's  bond  with  the 
clerk  of  the  court,  and  its  approval  by  him,  and 
his  approval  of  the  sureties  thereto,  including 
the  defendant,  the  record  of  the  same,  the  entry 
of  memoranda  thereof  in  the  Judgment  index, 
called  in  the  statute  'extending  the  Judgment,' 
Justified  the  issue  by  the  clerk  of  tne  court  of 
an  execution  upon  the  Judgment  of  Seymour 
and  Warden  against  Young  and  others,  direct- 
ed to  the  marshal,  commanding  him  to  make 
the  balance  due  ui>on  the  Judgment  out  of  the 

Eroperty  of  the  principal  and  sureties,  includ- 
ig  that  of  the  defendant  Lamaster,  and  the  sale 
by  the  marshal  of  the  defendant's  property  un- 
der and  by  virtue  of  the  execution,  was  author- 
ized by  law."  And  again,  "that  when  the 
bond  was  taken  by  the  clerk,  as  shown  in  evi- 
dence, and  when  the  proceedings  were  taken 
thereon  leading  to  the  sale  by  the  marshal  of 
the  propertv  in  question,  the  Statute  of  this 
State,  passea  on  the28dof  February,  1875,  and 
entitled  'An  Act  to  Provide  for  Stay  of  Execu- 
tions and  Orders  of  Sale,'  was  in  force  in  Uie 
court,  and  was  a  law  theitdn,  the  same  as  in  the 
district  courts  of  the  State." 

And  the  court  further  instructed  the  Jury  to 
find  a  general  verdict  for  the  plaintiff. 

To  tne  refusal  of  the  court  to  give  the  in- 
struction requested,  and  to  the  instructions 
given,  the  deSfendant  at  the  time  excepted. 

The  Jurv  found  a  verdict  for  the  plaintiff; 
and  to  review  the  Judgment  entered  thereon  the 
defendant  has  brought  the  case  here  on  a  writ 
of  error 
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On  the  80th  of  December.  1876.  and  not  be- 
fore, the  Circuit  Court  of  the  United  States  for 
the  District  of  Nebraska  made  the  following 
order: 

"Ordered,  that  the  Uiwb  of  the  State  of  Ne- 
braska, now  in  force,  regulating  the  issuini^  of 
executions  and  of  the  proceeoingB  to  be  bad 
thereon  and  thereunder,  be,  and  the  same  are 
hereby,  adopted  as  the  rule  of  procedure  to  en- 
force the  collection  ofludgments  in  the  United 
States  Circuit  and  District  Court  for  «idd 
State.- 


Mmn,  JohnF  DOlon*  Geo.  W.  Doi 

and  W.  0.  Chudy,  for  plaintiff  in  error: 

The  court  below  erred  in  not  dismissing  this 
case  upon  the  return  oi  said  special  finding! 
and  verdict 


8oe) 

956) 


WiUiam  v.  NoUawa,  104  U.  8. 200 
Bayden  v.  Manning,  106  U.  8.  586 
Bernards  v.  BtebHni,  100  U.  S.  841  (27 
Farmingtan  v.  PilUmry,  114  U.  S.  188  (28 
114). 

.  The  court  erred  in  admitting  the  testimon  j 
objected  to. 

Wdyman  v.  Southard,  28  U.  8. 10  Wheat  1  (6: 
253);  Bank  of  U,  8.  v.  HaUiead,  28  U.  S.  10 
Wheat.  51  (6:  264);  Boa  v.  Butal,  88  U.  8.  18 
Pet  45  (10:51);  Beers  v.  BaugMon^M  U.  8.  0 
Pet.  329(9: 145);  Amii  v.  Smith,  41 U.  S.  16 Pet 
808  (10:  978). 

If  there  was  no  valid  Judgment  upon  which 
to  base  the  execution,  the  sale  thereunder  was 
a  nullity,  and  tiie  court  had  no  lurisdictioD  to 
make  any  order  which  should  be  binding  oa 
Lamaster. 

Doumay.  FuUer,  2]tfet.  185;  CaidweUY.  Wai- 
ten,  18  Pa.  79;  Biggins  v.  POtsor,  49  Mo.  163. 
IHUo  V.  Qeofjhegan,  1  Met  (Ey.)  169;  WiUan 
V.  Arnold,  5  Mich.  98;  Oregory  v.  Tabar,  19  CaL 
*J97;  Totjonsend  v.  TaOant,  88  CaL  45;  Shriter  ▼ 
Lynn,  48  U.  S.  2  How.  48  (X\:  172);  QanU^  ^ 
Ewing,  44  U.  8.  8  How.  707  (11:  794);  ShMot^ 
V.  TiMn,  47  U.  8.  6  How.  168  (12:  887);  Mil- 
waukee di  M.  B.B.  €h.  Y,  Soutter,  69  U.  8.  8 
Wall  609  (17:  886). 

The  court  erred  in  refusing  to  give  to  the  jury 
the  instructions  requested  oy  uie  plaintiff  in 
error. 

Dair  v.  (T.8.  88  U  8.  16  WaU.  1  (21:  491); 
State  V.  Pepper,  81  Ind.  82;  WHd  Cat  Branch  ▼. 
BaU,  45  Ind.  218;  State  v.  Plxk,  53  Me.  dS4; 
Fletcher  y,  Austin,  11  Vt.  U7;  Pawling  y.  U.  S. 
8  U.  S.  4  Cranch,  219  (2:601);  People  v.  Bostu>u^ 
82  N.  Y.  445. 

The  court  erred  in  giving  to  the  Jury  the  in- 
structions requested  by  the  defendant  in  em>r. 

Wayman  v.  Southard,  Bank  of  U.  8.  y. 
stead,  and  Amis  v.  Smith,  supra. 

There  was  no  valid  Judgment  against 
ter. 

Nudd  V.  Burrows,  91  U.  8.  426  (28: 286); 
dianapolisdiSt.L.B.B.Co.y.Borst,9^U.  8. 
291  (iS:  898). 

The  Circuit  Court  of  Nebraska  had  no  po^vrer 
to  adopt  the  State  Statute  of  1875,  authorizing 
a  stay  of  execution  for  nine  months  upon  Uie 
execution  of  a  bond;  and  there  was  no  po^nrer 
in  the  derk  to  approve  of  such  a  bond,  or  ex- 
tend any  Judgment  against  the  sureties  si^n- 
Inffit 

Wayman  ▼.  Southard,  and  Bank  of  U,  Si  ^ 
Balstead,  supra;  Kearoy  v.  Farmers  A  M,  BcsnJt 

12»  l\   sl 
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41 U.  8. 16  Pet  89  (10:  897);  MeOraekm  ▼.  Hay- 
ward.  48  U.  b.  2  How.  608  (11:  897);  Davenport 
w.  U.  8. 76  U.  8.  9  WalL  409  (19:  704);  Duncan 
w,  Dartl,  ^  U.  8. 1  How.  801  (11: 189);  BayU  ▼. 
Zaeharie,  81  U.  8. 6  Pet  648  (8:  682);  Been  ▼. 
Bau^kton,  84  U.  8. 9  Pet  829  (9: 145);  Htnner  ▼. 
Brawii,  67  TJ.  8. 16  How.  854  (14:  970). 

Tbe  dedfiion  of  the  Circuit  Oourt  of  Nebras- 
ka, denying  Uie  motion  of  Lamaster  to  set  aside 
Ibe  sale,  does  not  prevent  bim  from  litigating 
Che  questions  aiising  upon  that  motion. 

Freeman,  Judi^.  ^§  256, 825,  and  cases  cited; 
BMfff  ▼.  Clark,  87  Cal.  286. 

Tbere  are  no  presumptions  in  favor  of  the 
Jurisdiction  of  tbe  United  States  Courts;  but 
the  facts  upon  which  it  rests  must  appear  in 
some  form  in  the  record. 

Ex  parte  Smith,  ^V.  8. 455(24: 165);  Shriver 
▼.  Lynn,  48  U.  8.  2  How.  48  (11: 172);  William' 
eon  V.  Berry,  ^V.  8.  8  How.  541  (12: 1189); 
EUiott  ▼.  Peireol,  26  U.  8. 1  Pet  828  (7: 164); 
HickeyY.  Stewart,  44  U.  8. 8  How.  750(11:814); 
KiBfottm  V.  Thompson,  108  U.  8. 197  (26: 889); 
P^nnoyer  v.  IM[,  95  U.  8.  714  (24:  565). 

Mr,  J.  M.  woolworth,  for  defendants  in 


Section  914,  R.  8.  U.  8.,  adopted,  as  part  of 
Che  Jurisprudence  of  the  Federal  Court  in'  Ne- 
braska, the  statute  of  that  8tate  by  virtue  of 
which  the  proceedings  here  complained  of  were 
bad. 

Wayman  ▼.  Southard,  28  U.  8.  10  Wheat  1 
<6:  2^;  Bank  of  U.  S.  v.  Hahtead,  28  U.  8.  10 
Wheat  51  (6:  264);  Been  v.  HaughUm,  84  U.  8. 
9  Pet  829  (9:  l^YRoee  v.  Duwd,  88  U.  8.  18 
Pet  45  (10:  51);  WiOiame  v.  Benedict,  49  U.  8. 
S  How.  107  (12: 1007);  Bank  of  Tenneeeee  v. 
ifoni,  58  U.  8. 17-  How.  157  (15:  70);  Georgia  ▼. 
AUaniie  ds  Q.  R.  R.  Co,  8  Woods,  iM-,  Smith  ▼. 
ObeknU.lB  U.  8.  6  WalL  756  (18:  9^;  Moneun 
V.  Zunte,  78  U.  8. 11  WalL  416  (20: 181);  U,  8. 
V.  Knight,  8  8umn.  878;  Hiriart  v.  Bauon,  84 
U.  8.  9  Pet  156  (9:  85);  Smith  v.  Gaines,  98  U. 
8.  841  (28:  901);  Amis  v.  Smith,  41  tJ.  8. 16  Pet 
308  (10:  973);  BeaU  v.  New  Mexico,  83  U.  8.  16 
WaU.  585  (21:  292);  Moon  v. Huntington,  84  U. 
a  17  WalL  417  (21:642). 

The  question  discussed  is  not  an  open  one 
between  tbese  parfies. 

Day  V.  Thompson,  11  Neb.  128;  McKeighan  v. 
Bspkins,  14  Neb.  861;  Ndighv.  Kerne,  16  Neb. 
407;  Orchard  v.  Hughes,  68  U.  8. 1  WaU.  78, 76 
(17:  560,  561);  Blossom  v.  Milwaukee  dfG,R,R. 
Co.  Id.  655  (17:  678);  BuUerfiMv,  Ushffr,9i  U. 
8. 246  (28:  818);  Findley  v.  Bowen,  9  Neb.  72; 
OUbert  V.  Brown,  9  Neb.  90;  Berkley  v.  Lamb,  8 
Neb.  892;  Schribar  v.  PlaU,  19  Neb.  625;  Mil- 
waukee  di  M,R.R,  Co,  v.  Soutter,  69  U.  8.  2 
WalL  609  (17:  886). 

When  a  court,  even  of  inferior  lurisdiction, 
ezerdsing  statutory  powers,  is  called  upon  to' 
determine  whether  it  has  jurisdiction,  its  decis- 
ion on  that  subject  is  conclusive. 

Mather  v.  Hood,  8  Johns.  50,  51;  Griswdld  v. 
Stewart,  4  Cow.  458;  Dyckman  v.  Mayor  of  K 
T.  5  N.  Y.  485,  440;  Shddan  v.  Wright,  Id.  497. 

It  was  not  error  for  the  court  to  refuse  to  re- 
duce its  charge  to  the  jury  to  writing. 

Nudd  ▼.  Burrows,  91  U.  8.  426  (28:  286); 
Viekaburg  dbM,  R.  R,  Co,  v.  Putnam,  118  U.  8. 
545  (80:  257);  MarHndaU  v.  Waas,  11  Fed.  Rep. 
651:  8.  C.  3  McCrai7,687. 

The  circuit  court  had  jurisdiction  of  t>^  case. 

Utt  r.  S.  U.  8..  Book  81. 


Cohens  ▼.  Virginia,  19  U.  8. 6  Wheat  264, 879 
(6:257,285);  Osbomy.  BankofU.S.25iV.B,9 
Wheat  788, 824  (6: 208,  224);  New  Orleans,  M, 
dT.R.R.  Co,  V.  Mississippi,  102  U.  8. 185, 140 
(26:  96, 98);  Kansas  POc,  R,  Co,  v.  Atchison,  T. 
d'  8,  F.  R,  R.  Co,112  U.  8. 414. 416  (28:794, 79r 
StaHn  v.  Mayor  cfN,  T,  115  U.  8. 248  (29: 
Nashville  v.  Cooper,  78  U.  8.  6  WalL  247 
851). 

Mr,  Justice  TMd  delivered  the  opinion  of 
the  court:  [887J 

The  contention  of  the  plaintiff  below,  the  de- 
fendant in  error  here,  that  the  Act  of  Nebraska 
of  February  23, 1875,  governed  proceedings 
for  the  stay  of  money  jud^ents  in  tbe  Fedend 
Courts  of  the  Nebra&a  District  equally  as  for 
the  stay  of  such  ludgments  in  the  courts  of  that 
8tate,  and  in  like  manner  determined  the  lia- 
bility of  sureties  upon  bonds  given  for  such 
stay,  is  founded  upon  the  language  of  section 
914  of  the  Revised  8tatutes,  which  is  as  fol-  * 
lows: 

"The  practice,  pleadines,  and  forms  and 
modes  of  proceeding  in  civil  causes,  other  than 
equity  and  admiralty  causes,  in  the  circuit  and 
district  courts,  shall  conform,  as  near  as  may 
be,  to  the  practice,  pleadings,  and  forms  and 
modes  of  proceeding  existing  at  the  time  in  like 
causes  in  the  courts  of  record  of  the  8tate 
within  which  such  circuit  or  district  courts  are 
held,  any  rule  of  court  to  the  contrary  notwith- 
standing." 

This  section  is  a  re-enactment  of  section  6  of 
the  Act  of  June  1, 1872,  "to  further  the  ad- 
ministration of  Justice"  (17  8tat  at  L.  chap. 
255).  and  was  intended  to  assimilate  the  plead- 
ings and  the  procedure  in  common-law  cases  in 
the  federal  courts  to  the  pleadings  and  proced- 
ure used  in  such  cases  in  the  courts  of  record 
of  the  8tate  within  which  the  federal  courts  are 
held.  Much  inconvenience  had  been  previously 
felt  bv  the  profession  from  the  dissimilarity  in 
pleadings,  forms,  and  modes  of  procedure  of 
the  federal  courts  from  those  in  the  courts  of 
the  8tate,  consequent  upon  the  general  adher-  [3881 
ence  of  the  former  to  &e  common-law  forms 
of  actions,  pleadines,  and  modes  of  procedure; 
whilst  the  aistincnons  in  such  forms  of  action 
and  the  system  of  pleading  and  the  modes  of 
procedure  peculiar  to  them  had  been  in  many 
States  abrogated  by  statute.  The  new  codes 
of  procedure  did  not  require  an  accurate  knowl- 
edge of  the  intricacies  of  common-law  plead- 
ing; and  to  obviate  the  embarrassment  following 
the  use  of  different  systems  in  the  two  courts 
the  section  mentioned  of  the  Act  of  1872  was 
adopted.  As  said  by  this  court  in  the  case  of 
NuddY,  Burrows,  91  U.  8.  426,  441  [23:286, 
2901  its  purpose  *  'was  to  bring  about  uniformity 
in  the  law  of  procedure  in  the  federal  and  state 
courts  of  the  same  locality.  It  had  its  orpn  in 
the  code  enactments  of  many  of  tbe  States. 
While  in  the  federal  tribunals  the  common-law 

E leadings,  forms,  and  practice  were  adhered  to, 
1  the  state  courts  of  uie  same  district  the  sim- 
pler forms  of  the  local  Code  prevailed.  This 
involved  the  necessity,  on  the  part  of  the  Bar, 
of  studying  two  distinct  systems  of  remedial 
law,  and  of  practicing  according  to  the  wholly 
dissimilar  requirements  of  both.  The  incon- 
venience of  such  a  state  of  things  is  obvious. 
The  evil  was  a  serious  one.    It  was  the  aim  of 
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the  provision  in  qoestioa  to  remove  it  This  was 
done  by  brindnjg  about  the  conformity  in  the 
courts  of  the  Umted  States  which  it  prescribes." 

The  general  language  of  the  section,  in  the 
absence  of  qualifymj^  provisions,  would  com- 
prehend all  proceedmgs  in  a  cause  from  its 
commencement  to  its  conclusion,  embracing 
enforcement  of  the  ^dgment  therein.  The 
court  which  has  junsdiction  of  a  cause  has 
Jurisdiction  over  the  various  proceedings  which 
roav  be  taken  therein,  from  its  initiation  to  the 
satisfaction  of  Hie  Judgment  rendered.  Anv 
practice,  pleading,  form,  or  mode  of  proceed- 
ing  which  may  be  applicable  in  any  stage  of  a 
cause  in  a  state  court  would  therefore,  under 
the  section  in  question,  in  the  absence  of  other 
clauses,  be  also  applicable  in  a  like  stage  of  a 
similar  cause  in  a  federal  court.  The  section 
would  embrace  proceedings  after  judgment 
equally  within  those  preceding  its  rendition. 

The  first  Process  Act  of  Congress,  passed 
r^AAi  September  2^,  1789, 1  Stat,  at  L.  98,  provided 
loowj  ..ij^j  ^^{1  further  provision  shall  be  made 
*  *  *  the  forms  of  writs  and  executions,  except 
their  style,  and  modes  of  procest  *  *  *  in  the 
circuit  and  district  courts,  in  suits  at  common 
law,  shall  be  the  same  in  each  State  respectively 
as  are  now  used  or  allowed  in  ^e  supreme 
courts  of  the  same." 

The  second  Process  Act,  passed  May  8,  l'79d, 
1  Stat  at  L.  275,  provided  "That  the  forms  of 
writs,  executions  and  other  process,  except 
their  style  snd  the  fomu  and  modes  of  proceed- 
ing  in  suits  in  those  of  common  law  diall  be 
.  the  same  as  are  now  used  in  the  said  courts 
respectivdy  in  pursuance  of  the  Act,  entitled 
'An  Act  to  Regulate  Processes  in  the  Courts  of 
the  United  States,' "  the  first  process  Act  men- 
tioned above. 

In  WaymanY.  Southard,  28  U.  S.  10  Wheat 
1  [6: 258]  these  statutes  were  considered  and 
construed  bv  this  court  And  in  giving  a 
meaning  to  the  language  "forms  and  modes  of 
proceemng  m  suits,"  the  court,  speaking  by 
Chutf  Jvitiee  Marshall,  said  that  it  "Embraces 
the  whole  progress  of  Uiesmt,  and  every  trans- 
action m  it,  from  its  commencement  to  its  ter- 
mination, which  has  been  already  shown  pot 
to  take  place  until  the  Judgment  shall  be  satis- 
fied. It  may  then  and  ought  to  be  understood 
as  prescribing  the  conduct  of  tiie  officer  in  the 
execution  of  process,  that  being  a  part  of  the 
proceedings  in  the  suit"    Id.  &  [260]. 

There  would,  therefore,  be  good  reason  for 
the  contention  of  the  plaintiff  below,  that  the 

general  words  of  section  914  of  the  Revised 
tatutes,  "forms  and  modes  of  proceeding," 
apply  to  proceedings  for  the  enforcement  of 
Judgments,  as  well  as  to  proceedings  before  the 
judgments  were  rendered,  but  for  the  provis- 
ions of  section  916,  which  is  section  6  of  the 
same  Act  of  June  1, 1872,  from  which  section 
914  was  taken.    Section  916  is  as  follows: 

"The  par^  recovering  a  Judgment  in  any 
common-law  cause,  in  anj  circuit  or  district 
court,  shall  be  entitled  to  similar  remedies  upon 
the  same,by  execution  or  otherwise,  to  reach  the 
property  of  the  Judgment  debtor,  as  are  now 
[390]  provided  in  like  causes  by  the  laws  of  the  State 
in  which  such  court  is  neld,  or  by  any  such 
laws  hereafter  enacted  which  may  be  aidopted 
by  general  rules  of  such  circuit  or  district  court; 
and  such  courts  may,  from  time  to  time,  by 
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general  rules,  adopt  such  state  Uiwt  as  may 
ereaf ter  be  in  force  in  such  State  in  relatiou  to 
remedies  upon  Judgments;  as  aforesaid,  by  ex- 
ecution or  otherwise." 

This  section  shows  that  in  pursuing  the  reme- 
dies for  the  enforcement  of  a  j  udgment  in  a  com- 
mon-law cause,  recovered  in  a  federal  court, 
the  "forms  and  modes  of  proceeding"  provided 
for  the  enforcement  of  a  like  Judgment  in  a 
state  court  are  not  to  be  followed,  unless  they 
were  prescribed  by  a  law  of  the  State,  at  the 
time  the  provisions  of  the  section  took  effect;  or, 
if  subsequentiy  prescribed  by  such  law,  until 
they  have  been  adopted  by  a  general  rule  of  the 
court    In  providing  for  remedies  upon  Judg- 
ments, the  section  not  onlv  excludes  ibe  appli- 
cation of  the  provisions  of  section  914  to  such 
remedies,  but  also  indicates  the  extent  to  which 
remedies  upon  Judgments  furnished  by  slate 
laws  mav  be  used  in  the  federal  cour;^.     Con- 
gress, wnich  alone  can  determine  the  remedies 
which  may  be  pursued  for  the  enforcement  of 
Judgments  in  the  federal  courts,  as  well  as  the 
procedure  to  be  adopted  in  the  progress  of  s 
suit,  has  declared  its  will  with  respect  to  both. 
The  procedure  in  civil  causes,  other  than  those 
in  equity  and  admiralty,  from  their  commence- 
ment to  final  Judgment,  must  conform,  as  near 
as  may  be,  to  the  procedure  ein«^ii2i7a<  the  titne 
in  like  causes  in  the  courts  of  r«2.ord  of  the 
State  in  which  the  federal  courts  are  held.     It 
must,  therefore,  follow  subsequent  changes  in 
the  procedure  in  like  causes  in  the  state  courta. 
But  to  enforce  Judgments  in   common-law 
causes,  only  such  remedies  can  be  pursaed  '*aa 
are  now  provide  in  like  causes  by  the  lawa  of 
the  State"— that  is,  when  the  Act  of  Congress 
on  the  subject,  the  above  section,  was  passed  or 
re-enacted— or,  if  provided  by  subsequent  laws 
of  the  State,  such  as  have  been  adopted  bj  the 
federal  courts. 

It  matters  not  that  the  remedies  designated  in 
section  916  are  stated  to  be,  to  reach  by  execu- 
tion or  otherwise  the  property  of  the  Judgment 
debtor;  and  that  proceedings  under  the  Stay 
Law  of  Nebraska  are  only  to  secure,  where  a 
stay  is  obtained,  the  personal  liability  of  tUe 
sureties  for  the  amount  of  the  Judc^ent — in  the 
absence  of  a  designation  of  anv  otner  remedies, 
the  section  is  a  declaration  tlfat,  untfl  adoi>ted 
by  a  rule  of  the  court,  no  other  remedies  pre- 
scribed by  state  laws  shall  be  permitted  in  the 
federal  courts.     The  extent  to  which   the  avi- 
thority  of  the  federal  courts  may  go,  in  the  en- 
forcement of  Judgments,  by  resort  to  remedies 
Provided  by  state  laws  in  mmilar  cases,  is  tl&ua 
efined  ana  limited. 

Section  916,  as  mentioned,  is  taken  from  tlic 
Act  of  Congress  of  June  1, 1873,  and  is  re-en- 
acted in  the  Revised  Statutes,  which  took  effeoi 
as  of  December  1, 1873.  The  Act  of  Kebrasks 
of  February  28,  1875,  had  not  been  adopted  l>3 
any  rule  of  the  federal  court  when  the  iudtr 
ment  of  Seymour  v.  Young  was  rendered  fn  tfi< 
Circuit  Court  of  the  United  States,  Noveixil>ei 
12, 1876,  or  when  that  Judgment  was  extende< 
by  the  clerk  of  that  court,  December  2,  18TS,  8< 
as  to  embrace  the  sureties  on  the  bond  givexx  ti 
stay  execution.  That  Act  was  not  adopte^ji  a 
a  rule  of  procedure  of  that  court  until  Oeoetn 
her  80, 1876. 

It  follows  from  this  construction  of  tlio  ^^w 
sections  914  and  916  that  the  Act  of  Net>r«ia^ 
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did  not  govern  proceedings  for  tbe  stay  of  ex- 
ecution upon  that  judgment,  or  determine  tbe 
liability  of  the  sureties  on  the  bond  or  under- 
taking nven  for  such  sta^;  and  tbat  the  act  of 
tbe  ders  extending  that  judgment  against  the 
sureties  was  without  autbori^  and  void.  The 
sale,  under  the  execution  of  tbe  property  of 
Lamaster,  one  of  the  sureties,  and  the  deed  of 
tbe  marshal  to  the  purchaser  at  such  sale,  there- 
fore, conferred  no  title. 

The  confirmation  of  the  sale  by  the  order  of 
the  court  did  not  cure  the  invalidity  of  the  ex- 
ecution upon  which  it  was  made.  The  exten- 
sion of  the  judgment  against  Young,  so  as  to 
embrace  the  sureties,  being  a  void  proceeding, 
DO  subsequent  action  upon  the  sale  could  g^ve 
tt  validity.  A  confirmation  of  a  sale  may  cure 
mere  irregulariUesnot  affecting  its  fairness,  but 
not  an  infirmity  growing  out  of  the  niillity  of 
theiudgment  under  which  it  was  bad. 

IwjudffmefU  bdow  must  iherrforebe  reversed^, 
and  theetntse  remarkdedfor  a  new  trial;  and  it 
ii  wardered. 


JAMES  B,  WHITE.  Fiff.  in  Err.. 
GEORGE  K  BARBER, 


SAME,  Appt.. 

^' 
SAME. 

flee  8.  C  Beporter*8  ed.  802  125). 

General   exception — charge   to  jury — money, 
when  not  reeoveradle—iUegal  contract,^ 

\,  A  genenil  exception  to  the  whole  of  a  charge 
to  the  jury  cannot  be  regarded,  as  It  Is  a  violation 
9t  Rule  i  of  this  court. 

2.  A  oharse  to  tbe  Jury.whloh  presented  fairlj  to 
them  a  statement  of  tbe  testimony  on  both  sides 
and  which  fairly  submitted  to  them  the  question 
whether  the  contracts  in  question  in  this  action 
were  contracts  to  buy  or  sell  at  a  future  day.  or 
were  absolute  sales,  and  which  instructed  them  that 
If  they  should  find  that  the  dealinsn  of  the  defend- 
ant for  the  plaintUf  were  options  to  buy  or  sell  at 
a  future  day,  their  yerdict  should  be  for  the  pliUnt- 
Iff,  but  if  they  should  find  such  dealings  were  con- 
tracts for  absolute  delivery  of  the  grain,  their  ver- 
dict should  be  for  the  defendaift,  held,  in  this  case, 
not  to  have  been  erroneous. 

8.  Moneys  irrevocably  set  apart,  by  both  the 
plaintiff  and  his  agent,  the  defendant,  for  the  pay- 
mi*nt  of  damages  upon  contracts  for  the  purcnase 
of  wheat,  and  paid  over  by  such  agent  in  satisfao- 
tioo  of  such  damages,  under  the  rules  of  the  board 
of  trade,  cannot,  under  the  circumstances  of  this 
case,  be  recovered  back  by  the  plaintiff. 

4.  A  party  who  has  paid  out  his  money  for  the 
accomplishment  of  a  purpose  made  an  offense  by 
the  law,  and  upon  a  contract  which  was  illegal, 
oriminai  and  void,  cannot  recover  it  back,  in  a  court 
who(«e  duty  it  is  to  give  effect  to  the  law  which  the 
party  admits  he  intended  to  violate. 

[Nos.  72,  78.1 
Argued  Not.  17, 1887,      Decided  Dec,  S,  1887. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  tbe  Northern  District  of  Illinois. 
(No.  72.)    Affirmed, 

APPEAL  from  theCircuit  Court  of  theUnited 
States  for  the  Northern  District  of  Illinois. 
(Na  78.)    Afflhned. 

Statement  of  the  case  by  Mr.  Justice  Blatch- 
tords 
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The  first  one  of  these  cases  it  an  action  at 
law  brou^t  on  the  10th  of  May,  1883,  by 
James  B.  White  against  George  M.  Barber,  in 
tbe  Superior  Court  of  Cook  County,  llliuois. 
The  declaration  demanded  the  sum  of  $15,000 
and  declared  on  the  common  counts.  Tbe  de- 
fendant pleaded  mm  assumpeit.  In  June,  1883, 
the  cause  was  removed  by  the  defendant  into 
tbe  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois.  At  the  trial,  in 
February,  1884,  there  was  a  verdict  for  the  de- 
fendant, followed  by  a  Judgment  for  him,  to 
review  which  the  plaintiff  has  brought  a  writ 
of  error.  There  was  a  bill  of  exceptions,  tiie 
whole  of  which  is  in  substance  as  follows: 

The  plaintiff  introduced  the  following  evi- 
dence: James  B.  White,  the  plaintiff,  '*testi- 
fled,  that  now,  and  during  the  time  in  ques- 
tion, he  resided  at  Fort  Wayne,  -Indiana,  en- 
gaged in  the  business  of  dealing  in  general 
merchandise;  that,  in  1879  and  prior  Uiereto, 
one  A.  8.  Maltman,  of  Chicago,  acted  as  his 
a^nt  in  purchasing  and  forwarding  merchan- 
dise of  various  kinds;  that,  about  Septem- 
ber, 1879,  desiring  to  do  some  trading  on  the 
board  of  trade,  Chicago,  I  asked  Mdtman  to 
recommend  some  good  responsible  broker  on 
the  board  of  trade,  through  whom  I  could  do 
business;  that  Maltman  recommended  the  de- 
fendant, who  then,  and  during  the  time  in 
Question,  was  a  broker  residing  in  Chicago  and 
doing  business  on  the  board  of  trade;  that 
thereupon  I  commenced  trading  on  the  bo-^rd, 
sending  my  orders  at  first  to  Maltman,  who 
communicated  them  to  the  defendtmt:  that 
about  December,  1879,  I  came  to  Chicago, 
made  tbe  acquaintance  of  defendant,  and  there- 
after did  business  directly  with  him;  that  I  con- 
tinued to  do  business  with  defendant  during 
the  years  1879,  1880,  1881,  and  1882,  buvhag 
and  selling  on  the  board,  through  the  defend- 
ant as  broker,  com,  wheat,  oats,  pork,  and 
other  commodities;  and  that,  about  April  10th, 
1882,  I  had  a  settlement  with  defendant,  in 
which  all  previous  dealings  were  adjusted;  tbat 
up  to  this  time  tbe  transSictions  which  I  had 
made  through  defendant  on  the  board  amount- 
ed to  $105,000,  in  1879;  $1,718,000  in  1880; 
$640,000,  in  1881,  and  $672,000,  in  1882;  that, 
in  November  or  December,  1879,  and  at  other, 
times  prior  to  the  settlement  in  April,  1882,  I 
bad  conversations  with  the  defendant  in  which 
I  told  defendant  tbat  I  was  a  merchant  in  Fort 
Wayne,  and  did  not  want  it  known  that  I  was 
en^ged  in  speculating  on  the  board  of  trade  in 
Chicago,  as  it  miffbt  i&ect  my  credit,  and  that 
tbe  account  could  be  kept  in  the  name  of  A.  8. 
Maltman;  that  I  considered  it  a  hazardous bus> 
iness,  but  was  willing  to  gamble  provided  I 
could  bave  a  fair  show;  that  I  wanted inv deals 
placed  with  responsible  parties,  so  that  I  could 
get  my  money  when  I  made  it;  that  I  didn't 
want  any  of  the  property,  but  meant  simply  to 
do  a  gambling  business;  that  defendant  told  me 
(plaintiff)  that  he  knew  wbat  I  wanted;  that 
Maltman  bad  explained  my  situation  and  busi- 
ness; that  he  would  deal  only  with  responsible 
parties,  and  the  deals  should  be  settled  so 
as  to  get  the  profits  or  losses;  that  defendant 
told  me  (plaintiff)  that  not  one  bushel  in  a  mill- 
ion that  wn»  bought  and  sold  on  the  board  was 
legitimate  business;  that  a  few  of  the  large 
houses  did  some  legitimate  business,  but  most 
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of  St  was  simply  trading  in  differences;  tbat  he 
(defendant)  did  nothing  but  business  of  the  lat- 
ter kind;  that  he  dealt  mostly  for  himself;  that 
he  did  a  ffood  deal  of  'scalping/  deals  made 
and  cloeea  the  same  day,  on  the  turn  of  the 
market;  that  he  did  not  let  his  deals  run  over 
niffht;  that,  up  to  April,  1882, 1  (plaintiff)  never 
delivered  or  received  any  of  the  property  so 
sold  or  bought,  nor  was  anything  ever  said  by 
defendant  to  me  about  receiving  or  delivering 
the  property  or  making  arnuigements  todo  so; 
that,  from  time  to  time,  defendant  ^rendered 
statements  to  me  (plaintiff)  showing  the  deals 
made,  the  price  per  bushel,  or,  in  case  of  pork, 
Uie  price  per  100  lbs.,  at  which  the  commodity 
was  bought  and  sold,  the  difference  in  dollars 
and  cents,  the  commissions  charged,  and  the 
total  debit  or  credit  passed  to  my  account;  that 
all  the  deals  made,  were,  in  form,  contracts  for 
future  delivery,  in  which  the  seller  had  the  op- 
tion of  dcHvefmgatany  time  during  some  fut- 
ure month;  that,  up  to  April,  1882,  all  trades 
made  by  defendant  for  me  (plaintiff)  had  been 
settled  or  closed  by  counter  trades  prior  to  the 
month  in  which  delivery  could  be  made;  up  to 
April  19, 1882,  no  commodities  had  been  deliv- 
ered to  or  received  on  these  trades,  nor  had  any 
suggestion  or  requirement  on  the  part  of  Mr. 
Barber  to  deliver  been  made;  that  defendimt 
never  reported  to  me  the  names  of  the  parties 
with  whom  trades  were  made  on  my  account, 
and  that  I  never  knew  or  inquired  who  such 

rirties  were;  that,  after  the  settlement  in  April, 
commenced  selling  wheat  for  Julv  delivery, 
?^nd,  by  the  last  of  May,  had  sold,  tnrough  ae- 
endant,  100,000  bushels  for  that  delivery, 
which  are  the  trades  in  question  in  this  case; 
that  there  was  a  comer  in  July  wheat,  and  the 
price  was  forced  up  ten  or  twelve  cents;  that, 
on  the  last  of  July,  I  came  to  Chicago,  had  an 
interview  with  defendant  in  the  morning,  in 
which  he  (defendant)  proposed  to  make  a  tend- 
er of  No.  2  red  winter  wheat,  the  kind  sold  be- 
inff  No.  2  spring  wheat;  that  No.  2  red  winter 
is  intrinsically  more  valuable  than  No.  2  spring, 
but  that,  on  the  last  of  July,  the  former  sto^ 
4tt  98  cents  per  bushel  and  the  latter  at  $1.85 
to  $1.87;  that  I  (plaintiff)  knew  of  the  tender 
and  I  did  not  object;  that  I  met  defendant  later 
in  the  day,  and  was  informed  by  him  that  he 
had  borrowed  warehouse  receipts  for  ten  thous- 
and bushels  No.  2  red  winter  wheat,  and  had 
made  a  tender  of  the  same  to  the  several  par- 
ties to  whom  he  had  sold  the  wheat,  and  that 
such  tender  was  in  every  case  declined,  and 
that  said  tender  wa»  made  under  the  following 
rules  of  the  board  ol  trade,  viz. :  'On  contracts 
for  grain  for  future  delivery  the  tender  at  Uie 
higher  grade  of  the  same  Mnd  of  grain  as  the 
one  contracted  for  shall  be  deemed  sufficient, 
provided  the  higher  grade  of  grain  tendered 
shall  not  be  of  a  color  or  quali^  that  will  de- 
predate the  value  of  the  other,  if  mixed.' 

"Prior  to  December,  1879, 1  bought  through 
defendant,  100^000  bushels  of  com  for  Decem- 
ber deUveiy.  I  came  to  Chicago  and  defend- 
ant told  me  the  deal  had  gone  against  me 
$4,600,  and  he  said  I  had  to  dose  it  that  day. 
The  loss  was  that  amoimt,  and  I  paid  it  that 
day.  Ho  com  was  delivered  on  either  side. 
In  January,  1880,  I  sold,  through  Barber, 
^000  bushels  of  wheat  My  profit  was  $400. 
I  did  not  take  the  profit,  but  sold  more,  and  the 
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deal  went  against  me  $8,000,  and  I  paid  it  ap. 
I  then  commenced  buying,  and  made  $600  on 
March  wheat  bought  in  January.  I  oonunenced 
selling  wheat  in  March,  1880,  and  made  a  good 
deal  of  money  for  a  few  months;  recovered  loss- 
es in  April  and  commenced  seUing  May  wheat 
The  May  options  took  a  midden  start  up,  and  I 
lost  $8,000,  and  I  paid  it  It  was  expressly  stated 
by  me  to  Barber  that  I  wanted  no  property. 
He  knew  that    He  said,  'Certainly,  I  imow 
that,'  and  that  the  deals  should  be  settled  on 
the  margins— on  the  profits.  Up  to  April,  1882, 
nothing  nad  been  dehvered  by  me  or  received 
by  me,  nor  had  there  been  any  suggestion  or 
requirement  on   defendant's  part  to  deliver 
made;  on  the  other  hand,  it  was  never  ezpectcKi 
to  handle  the  property,  but  merely  to  timde  in 
the  different  deals.    Up  to  the  close  of  the  July 
deal,  1882,  no  demand  had  been  made  on  me 
by  Barber  for  the  delivery  of  wheat  or  com, 
or  any  other  commodity. 

"That  I  received  the  following  statement  of 
account  from  defendant  about  the  day  of  Ui 
date  (which  was  read  in  eyidence): 
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'*That  the  item  of  $12,000  balance  In 
count  consisted  of  money  advanced  and 
to  the  defendant;  that  the  item  of  'July^ 
draft  $8,000,'  consisted  of  $8,000  monev^ 
the  defendant  by  means  of  a  draft.    Pli 
testified  further  that  on  April  2. 1888, 1 

the  followine  notice  upon  the  defendsAit*  

livering  to  mm  a  copy  thereof;  the  def^^^;^ 
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md  the  notice,  admitted  be  bad.  the  money  in 
his  hands,  but  declined  to  pay  it  over. 

"The  notice  was  offered  in  evidence),  and 
is  as  follows: 

•ToG.  M.  Barber,  Esq.: 

'In  a  statement  made  by  yon,  da&ed  October 
80, 1882,  of  deals  made  on  my  account  on  the 
board  of  trade,  Chicago,  yon  acknowledged  a 
balance  in  year  hands  of  $11,412.50  in  my  fa- 
vor, bcdng,  so  the  statement  says,  the  difference 
between  price  you  sold  100  M  July  wheat  for 
me  and  thesellmg  price  of  same  as  fixed  by  the 
board  of  trade,  $1.85,  incladiog  your  commis- 
sion of  i  cent;  now  you  are  hereby  notified  tbat 
I  claim  all  contracts  for  sale  of  said  wheat  to 
be  Pleural  and  void,  and  forbid  you  to  pay  over 
anv  oart  of  said  money  or  balance  to  anyone, 
and  I  farther  demand  the  inunediate  payment 
thereof  to  myself. 

'Dated  Chicago,  April  2nd,  1888. 

Jambs  B.  Whitb.* 

"  On  cross  examination  plaintiff  testified 
that,  during  all  the  time  he  traded  through  de- 
fendant, Maltman  continued  to  some  extent  to 
act  as  his  agent  in  the  business  with  defendant; 
tbat  he  received  some  profits  debited  to  him  in 
the  statement  offered  in  evidence;  that  defend- 
ant complied  with  his  orders,  so  far  as  he 
knows;  that  he  didn't  thinkdefendant  had  any- 
thing to  do  with  the  comer  in  wheat;  that  he 
(plaintiff)  had  nothine  to  do  with  the  appoint- 
ment of  a  committee  oy  the  board  to  fix  a  sell- 
ing price  for  July  wheat;  that  he  knew  what 
was  •going  on,  and  talked  with  A.  M.  Wright 
and  other  members  of  the  board  of  trade  about 
the  deal,  but  did  not  enter  into  any  agreement 
or  arrangement  with  the  other  brokers  similarly 
situated  to  the  defendant  in  regard  to  legal  pro- 
ceedings to  prevent  the  consummation  of  the 
comer;  did  not  emi)loy  counsel  on  behalf  of  de- 
fendant, or  authorize  any  steps  to  be  taken  in 
his  name;  that  he  (plaintiff)  was  an  outsider 
and  was  not  recognized  in  that  matter;  that 
he  did  not  agree  to  pay  attnmey's  fees,  but  ex- 
pected he  would  have  to  do  so,  and  did  after 
the  litigation  was  over;  that  he  knew  a  bill  was 
filed;  that  the  matter  was  contested  and  decided 
by  the  supreme  court  in  favor  of  thecoraerers. 
The  litigation  was  after  a  committee  appointed 
by  the  board  had  fixed  the  selling  price  at  $1.85. 

**In  the  progress  of  the  case  the  plaintiff  tes- 
tified further,  auiung  other  things:  I  left  it  for 
Mr.  Barber  to  put  the  contract  in  form  when  I 
wished  him  to  buy  or  seU.  I  understood  that 
he  would  go  on  the  board  of  trade  and  either 
buy  or  self,  and  I  understood  that  he  did  go  on 
the  board  of  trade  and  buy  and  sell  acconiing 
to  my  orders.  There  was  no  disobedience  of 
my  orders,  so  far  as  I  know.  I  have  no  com- 
plaint to  make  on  the  score  of  nonobservance 
of  my  orders.  I  knew  that  while  we  thought 
the  comer  in  July  wheat  wss  about  to  culmi- 
nate, buying  wheat  at  Milwaukee  or  else- 
where to  fill  orders  was  talked  about — a  great 
roanv  talked  of  it — but  it  was  considered  that 
parties  who  attempted  that  got  beaten,  because 
they  simply  droppNcd  the  gr^e  On  them.  It  is 
possible  I  may  have  talked  with  Maltman 
about  the  possibility  of  buying  wheat  in  Mil- 
waukee to  fill  my  orders,  but  I  never  dreamed 
of  it  I  said  some  were  doing  it;  some  did  do 
it    It  was  generaUy  talked  that  some  people 
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had  done  it,  and  as  to  theproprietyof  doingit; 
it  was  only  three  cents,  I  think,  to  bring  it 
from  Milwaukee  here,  and  twelve,  fifteen,  or 
twenty  cents,  somewhere  alon^  there,  lower  a 
bushel,  and  they  could  fill  their  contracts  here 
with  it  and  not  lose  so  much  as  they  would  in 
the  extortion  of  the  comer.  I  might  have  said, 
'Well,  it  could  be  done,*  'I  wish  I  could  do  it,' 
or  something  of  that  kind.  I  knew  Barber  be- 
ing a  member  of  the  board  of  trade  and  making 
contracts  on  the  board  for  me,  would  be 
obliged  to  observe  the  mles  of  the  board.  I 
understood  there  was  a  rule  that  one  must 
keep  his  margin  good.  I  told  him  to  buy, 
and  told  him  to  sell,  and  told  him  to  sell  out, 
and  when  to  cover  and  when  to  close  trades, 
and  he  observed  my  orders.  If  there  was 
any  corner  it  was  not  my  fault,  as  I  was  sell- 
ing, and  it  was  not  from  Barber's  fault,  so  far 
as  1  know.  After  he  made  the  tender  of  red 
winter  wheat  on  the  Slst  of  July,  1882,  I 
approved  of  what  be  did.  I  went  to  see  Mr. 
A.  M.  Wright,  who  was  one  of  the  parties  pro- 

gosing  to  file  a  bill  to  question  the  propriety  or 
inding  force  of  a  findmg  of  a  committee  of 
the  hoSrd  of  trade  fixinir  the  settling  price  for 
July  wheat.  I  saw  pubTished  a  communication 
in  me  paper,  an  int&view  with  the  reporter,  in 
regard  to  this  comer,  or  at  least  he  published  a 
communication  and  I  went  to  see  him  and  con- 
sulted with  him  about  it  The  complaint  was 
that  the  price  of  July  wheat  was  put  too  high  on 
the  81st  of  July .  Barber  had  spoken  about  the 
contracts  being  imder  the  board  of  trade  mles. 
After  the  culmination  of  the  comer  I  got  a  copy 
of  the  rules  -  printed  copy.  He  showed  me  the 
rules  under  which  the    committee   was  ap- 

S>lnted.  I  think  the  rule  is  on  page  51  of 
ules  of  1882,  sec.  8.  Mr  Wright  beUeved  it 
was  a  legal  tender;  so  did  L  1  believed  that 
'red'  would  be  a  good  tender.  I  went  to  see 
coune^?  ?  it  was  John  E.  Burke.  He  was  a  law- 
yer who  had  charge  of  whathe  called  contested 
cases.  There  were  some  thirty-two  members  of 
the  board  in  contested  cases,  and  Mr.  Barber 
joined  in  with  them.  I  footed  the  lawyer's  bill; 
that  was  all  I  did.  I  told  Mr.  Burke  that  I  was 
one  of  the  fellows  that  got  bled  in  this  affair,  and 
I  did  not  want  to  stand  it  if  he  could  help  it.  He 
was  seemingly  as  much  out  of  humor  about  it  as 
I  was,  as  far  as  the  situation  was  concerned— 
the  unfairness  of  it  When  it  came  to  pay  for 
the  expense  of  those  legal  proceedings,  the  bills 
were  presented  to  Mr.  Barber  and  Mr.  Malt- 
man, and  I  told  them  to  pay  them,  and  I  would 
pay  them  back;  and  I  did.  I  went  with  Mr. 
Wright  to  Mr.  Burke.  Mr. Barber  was  away 
from  home  at  the  time.  I  told  Mr.  Burke 
the  situation.  I  was  in,  and  he  said,  'Well, 
when  your  broker  comes  here  have  him  come 
up  ana  see  me,'  It  was  understood  that  Mr. 
Barber  was  my  broker  or  commission  mer* 
chant,  and,  when  he  returned,  he  went  and 
joined  in  with  the  others,  to  contest  this  thing. 
I  knew  how  the  matter  progressed  after  that. 
It  was  contested  in  the  courts  in  some  formal 
way,  to  get  into  the  supreme  court.  There  was 
a  pro  forma  decision  in  the  court  here,  and  the 
case  was  taken  to  the  supreme  court  and  was 
there  determined  in  favor  of  the  comerers. 
That  was  after  the  committee  of  the  board  of 
trade  appointed  under  these  rules  had  been  ap- 
pointed.   The  case  went  to  the  supreme  court 
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We  simply  bad  to  have  patience  to  wait  utitU 
they  determined  it.  Tliey  determined  it  about 
[400]  a  year  ago  last  January— that  is,  in  January, 
lw3— before  I  had  served  notice  on  him.  In 
most  cases  where  I  bought  or  sold  I  closed  be- 
fore the  end  of  the  month  in  some  way— either 
sold  out  or  covered  it.  If  I  bought  wneat  of  a 
man  for  the  month  of  July  he  had  the  whole 
month  of  July  in  which  to  tender  to  me.  Dur- 
ing the  whole  of  the  month  of  July  I  had  an 
option  at  what  time  I  would  deliver.  The 
buyer  has  to  close  his  trade  the  first  of  the 
month;  and  the  seller  has  to  the  last  of  the 
month,  or,  if  he^pleases,  he  can  close  between 
times. 

**  George  M.  Barber,  defendant,  who,  being 
first  duly  sworn,  testified  as  follows:  That,  after 
the  notice  was  served  upon  him,  by  plaintiff,  in 
AprU,  1883,  he  paid  over  to  the  various  parties 
to  whom  he  had  owed  the  wheat  in  question, 
the  sum  of  $11,412.50,  less  the  amount  of  his 
commissions,  which  were  $250;  and,  on  cross 
examination,  that  he  made  such  payment  be- 
cause char^  had  been  preferred  against  him, 
and  he  had  to  pay  or  be  suspended  from  the 
board. 

"  Plaintiff  here  rested  his  case,  and  the  de- 
fendant, to  maintain  the  issues  on  his  part,  in- 
troduced the  following: 

"  George  M.  Barber,  defendant,  who,  being 
recalled,  testified  that  he  was  a  commiiision 
merchant  and  member  of  the  board  of  trade; 
that  he  was  employed  by  Maltman  to  trade  for 
plaintiff  on  the  bowl  of  trade— to  make  trades 
there;  that,  in  executing  the  orders  of  plaintiff, 
he  dealt  with  other  members  of  the  board; 
that  he  did  not  seek  commission  business,  but 
dealt  mostly  on.  his  own  account;  that  once, 
when  White  was  hanging  on  to  a  deal  which 
had  gone  against  him,  witness  told  him  that 
witness  never  hung  on  to  a  deal,  but,  in  his  own 
trades,  generally  calculated  when  he  went 
home  at  night  to  have  an  equal  amount  bought 
and  sold,  so  that  he  would  not  be  affected  by 
the  fluctuations  of  the  market,  but  did  not  say 
to  Mr.  White  that  White's  business  would  be 
conducted  in  that  way.  Witness  had  to  be 
governed  by  White's  orders,  which  were  to  do 
so  and  so;  did  not  recollect  plaintiff  saying  that 
he  wanted  to  gamble  on  &e  board;  that  the 
manner  of  making  trades  on  the  board  is  as 
follows:  If  the  order  was  to  sell,  he  would  go 
l**'l  J  on  the  board  and  offer  to  sell  so  much  wheat  at 
such  a  price,  and  some  other  broker  would  ac- 
cept the  offer,  or  some  other  broker  might 
offer  to  buy,  and  he  (defendant)  would  accept 
the  offer,  and  thereupon  both  parties  made  a 
memorandum  of  the  trade  on  a  card,  without 
comparison;  that  such  menlorandum  was 
usually  as  follows,  (referring  to  a  card,)  this 
beinc  one  of  the  trades  in  question: '  10  M,  July, 
H.  Q.  Gaylord,  1.25i,  J.  B.  W.;  'that  this  was 
the  only  writing  made  in  the  hurry  of  business 
on  the  board;  that '  10  M '  meant  10,000  bushels; 
*  July '  meant  for  deUvery  in  July,  at  the  seller's 
option:  that  No.  2  spring  wheat  was  under- 
stood; that '  EL  G.  Gaylord '  was  the  name  of 
the  broker  to  whom  the  sale  was  made;  that 
'  1.25i '  denoted  the  price,  and  the  initiids '  J. 
B.  W.'  indicated  that  the  sale  was  on  account 
of  plaintiff;  that  their  trades  were  afterwards, 
on  the  same  day,  entered  on  the  books  of  the 
respective  parties,  and  their  clerks  went  round 
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and  compared  and  checked  them  off;  that  this 
was  the  case  with  the  sales  of  100,000  bushels  for 
deUvery  at  seller's  option  during  July,  1882, 
(the  deals  under  consideration);  that  he  had  do 
different  agreement  with  any  of  the  persontt 
with  whom  he  dealt  for  plaintiff;  that  the  grain 
was  to  be  delivered  or  received;  that  'puts' 
and  *  calls,*  or  mere  options  to  buy  or  sdl,were 
not  recognized  on  the  boaitl;  that  it  is  cus 
tomary  where  a  commodity  is  sold  to  and 
bought  of  the  same  broker,  upon  different  or 
ders,  for  the  brokers  to  settle  their  trades  by 
paying  the  difference,  as  the  case  may  be^ 
(And  a  rule  of  the  board  of  trade  alk>wing 
such  transfers  was  read  in  evidence.)    That 
he  never  told  plaintiff  that  trading  on  the  board 
was  illegitimate,  but  may  have  told  him  many 
other  of  the  trades  went  settled  up,  or  offset, 
without  delivery.    The  volume  of  transactions 
was  too  large  to  make  delivery  practicable  in 
all  cases.    As  to  the  conversation  between  wit- 
ness and  White,  November  80, 1879,  witness 
stated  he  believed  it  was  the  first  time  he  met 
White,  for  whom  there  were  then  to  mature 
contracts  to  buy  100,000  bushels  com,  and  wit- 
ness told  White  that  the  chances  vrere  stroni; 
that  the  com  would  be  delivered,  and  he  must 
either  furnish  the  money  to  pay  for  it  or  order 
him  to  sell  it,  so  that  he  would  have  a  place  to 
put  it,  when  delivered,  or  make  arraneements 
to  transfer  it;  that,  in  the  contracts  for  Mr. 
White,  witness  had  received  and   delivercxl 
property;  had  received  as  high  as  60,000  bush, 
els  in  a  day;  that,  at  the  request  of  plaintiff,  he 
did  not  settle  the  deals  for  July,  but  made  de- 
fault as  to  the  100,000  bushels.    Mr.  Maltman , 
for  >Ir.  White,  gave  me  the  draft  of  $5,000, 
June  12, 1882.   I  was  required  to  give  my  word 
that  I  would  not  buy  in  the  wheat  unless  by  liis 
orders,  but  would  allow  him  to  default,  and 
Maltman  told  me  that  White  said  he  would  set* 
tie — let  the   committee  fix  the  price  and  he 
would  settle  that  way,  if  possible,  if  he  .did  not 
decide  to  buy  in  the  wheat.    White  sent  wit  in*s3 
a  telegram  from  Fort  Wayne,  Aug.  5.  18S2,  as 
follows:  *  Don't  cancel  the  July  trades.     My 
attorneys  here  believe  the  tender  we  made  is 
good  and   can  be  enforced.    J.   B.   While. 
(Telegram  read  in  evidence.)  There  were  about 
thirty  other  brokers  who  made  default;  that  a 
committee  was  appointed  in  accordance  with 
the  rules  of  the  board,  who  fixed  thesettUn!^ 
price  at  $1.85;  that  thereupon  the  brokers  filed 
bills  in  court,  to  enjoin  the  board  from  su5^ 
pending  them  for  not  settling  at  the  price  fixed 
by  the  committee;  that  he  returned  to  the  ciiy 
about  September  10th,  1882,  after  beinc;  absent  a 
month  or  more,  and  was  informed  by^faltman 
that  the  plaintiff  had  made  arrangements  for 
him  to  join  in  the  injimction  proceedings;  tlint 
the  next  day  he  went  to  the  ofiice  of    J.    JBI. 
Burke,  the  attorney  for  the  defaulting  brokers, 
aud  signed  and  swore  to  a  bill  for  the  purpo^^^ 
above  stated;  that  said  bill  was  filed;  that  a.ft> 
erwards  the  supreme  court  rendered  a  deci&ion 
adverse  to  the  prayer  of  the  bill,  and  the  i>iU 
was  dismissed;  that  plaintiff  was  informed  of 
the  result,  and  paid  the  attomejr's  fees  and  dam> 
ages  in  the  case;  that  plaintiff  did  not  suggest 
the  making  of  any  further  contest;  that  at  tlie 
time  plaintiff  made  the   demand  upon  l&iin, 
April  2, 1883,  the  money  in  question  was  under 
his  control,  except  $6,700,  which  had  been  de< 
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posited  In  tbc  bnnk  as  mar^^fns,  on  account  of 

tome  of  the  deals;  that  he  frecjuently  received 

and  delivered  cmin;  bad  received  as  high  as 

4M),000  bushels  in  a  day;  that  he  could  not  recall 

any  trade  in  which  he  bought  for  Mr.  White 

^iioi      where  be  received  any  commodity,  but  had  no 

^^^^      doubt  at  all  in  all  his  tradings  he  did  receive  a 

good  deal,  but  could  not  recall  any  particular 

ui^ance.    There  was  a  certainty  that  delivery 

would  be  made,  unless,  after  the  trades  were 

made,  I  made  offsets.    I  always  do  get  more 

or  less;  do  not  expect  it  will  all  l<e  delivered. 

I  expect  I  can  oflE^t  trades  with  a  good  part  of 

it.    When  the  100,000  bushels  in  question  were 

sold,  witness  expected  it  would  be  delivered; 

that  be  would   buy  here  in  the  market,  the 

largest  grain  market  in  the  world. 

"  Thomas  W.  Bums,  being  duly  sworn,  tes- 
tified for  the  defendant,  that,  in  1882,  he  was  a 
member  of  the  firm  of  Ulrich,  Bu8ch&  Co.  and 
ft  broker  on  the  board  of  trade;  that  on  May 
17, 1882,  he  bought  of  defendant,  for  his  firm 
« 6,  July,  wheat,  at  1.24|,'  No.  2  spring  wheat, 
<5,000  btuhels);  that  the  contract  was  made  in 
the  regular  way;  that  there  was  no  secret  un- 
derstanding or  agreement  that  it  was  not  to  be 
executed,  or  that  it  was  to  be  settle<l;  that  the 
wheat  was  to  be  delivered  at  any  time  in  July, 
•t  the  seller's  option. 

Abel  U.  Bliss,  being  duly  sworn,  testified  for 
defendant,  that  he  was  a  member  of  the  board 
of  trade,  and  was  doing  business  as  a  commis- 
sion merchant  in  lb82;  that  in  May  he  boueht 
10,000  bushels  .July  wheat,  (Ko.  2  spring,  de- 
liverable at  .idler's  option  at  any  time  during 
July)  of  defendant,  which  he  never  received; 
the  wheat  was  to  be  delivered  in  July,  at  the 
seller's  option;  that  there  was  no  agreement 
that  the  wheat  was  not  to  be  delivered,  or  that 
it  was  to  be  settled;  that  he  certainly  expected 
to  get  the  wheat  jf 

'*  It  was  admitted  that  the  other  brokers  to 
whom  defendant  had  sold  the  wheat  in  question 
would  testify  in  a  similar  way,  as  to  the  trades 
with  them,  respectively. 

'•  Alexander  8.  Maltman,  being  sworn,  testi- 
fied for  defendant,  that  he  was  of  the  firii^  of 
A.  S  Maltnmn  &  Co..  and  was  en^ged  in  the 
commission  business  in  Chicago;  tJbat  he  acted 
as  agent  for  plaintiff,  in  his  transactions  with 
defendant;  that  he  never  told  defendant  that 
the  transactions  were  to  be  of  a  gambling  or 
fictitious  character;  that  his  instructions  from 
plaintiff  were  for  the  most  part  contained  in 
telegrams  and  letters,  and  these  he  gave  or 
showed  to  defendant;  that  the  transactions 
were  quite  continuous;  that,  in  Jul^,  1882,  he 
[404]  had  several  conversations  with  plaintiff  as  to 
Barber  defaulting;  that,  when  the  price  was  up 
in  the  thirties,  plaintiff  was  unwilling  to  ad- 
vance more  margins  unless  defendant  would 
agree  to  default,  and  that  he  procured  such  an 
agreement  from  the  defendant  at  the  request  of 
plain liff;  that,  after  default  had  been  made, 
plaintiff  said  he  was  willing  to  leave  it  with  the 
committee  to  be  appointed  by  the  board;  that 
be  went  with  plaintiff  to  the  office  of  Burke, 
the  attorney;  that  plaintiff  went  there  to  eet  out 
an  injunction  to  prevent  the  board  of  trade 
from  suspending  aefendant;  that  he  paid  out 
for  the  plaintiff  on  account  of  the  said  suit 
f^.50,  which  plaintiff  had  repaid  him. 

"  QeorgeF.  Morcom,who,  being  duly  sworn, 
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testified  for  defendant,  that  he  was  of  the  firm 
of  A.  8.  Maltman  &  Co. ;  that  he  heard  plaint- 
iff say  that  the  tender  of  No.  2  red  whiter 
wheat  was  good,  that,  according  to  their  own 
rules,  thev  were  bound  to  accept  it;  that  plaint- 
iff said  that  he  deshred  Mr.  Barber  to  default 
on  the  deals  and  let  the  matter  go  to  a  com- 
mittee and  let  them  Ax  the  price,  and  said  that 
he  would  see  that  Mr.  Barber  was  protected. 

"DeviUe  C.  Bannister,  bein^  auly  sworn, 
testified  for  defendant,  that,  dunng  the  time  in 
question,  he  was  bookkeeper  for  defendant; 
that  plaintiff,  at  the  time  the  injunctions  were 
being  obtained,  went  to  Mr.  Burke's  office  to 
see  about  the  matter,  and  said  he  wished  he 
would  take  the  matter  into  his  own  hands;  that 
Mr.  Barber  did  not  pay  over  Uie  money  until 
it  was  necessary  to  do  so  in  order  to  save  him- 
self from  being  suspended  from  the  board. 

"The  bill  in  chancery  above  referred  to,  be- 
ing a  bill  filed  In  the  8uperior  Court  of  Cook 
Counts,  bv  George  M.  Biarber,  in  the  interest 
of  or  for  the  benefit  of  the  plaintiff,  on  the  11  th 
of  8eptember,  1882,  making  the  Board  of  Trade 
of  the  City  of  Chicago  party  defendant,  was. 
together  with  a  copy  of  the  injunction  issued 
in  pursuance  of  the  vn^t,  read  in  evidence.    It 
set  forth  certain  sections  of  the  charter  of  the 
board  of  trade,  and  referred  to  a  copy  of  the 
rules  of  said  board  in  force  January  1, 1882, 
making  such  copy  a  part  of  the  bill  as  an  ex- 
hibit, and  refeired  also  to  sales  of  number  2 
spring  wheat,  made  by  defendant  for  delivery    [405] 
in  Jmv,  1882,  and  alleged  that  there  was  an  un- 
lawful combination  to  prevent  the  complainant 
and  others  situated  like  him  from  fulfilling 
their  contracts,  etc.,  and  set  forth  a  certain  rule 
of  the  board  of  trade  providing,  aroon^  other 
things,  for  the  appointment  of  a  committee  to 
determine  disputes  as  to  the  price  of  property, 
in  case  of  supposed  excessive  claims  for  dam- 
ages being  made  under  contracts,  on  default, 
etc.,  and  showed  that  application  for  th^  ap- 
pointment of  such  committee  was  made  with 
reference  to  the  defaults  made  upon  contracts  for 
deliverv  of  No.  2  spring  wheat  in  July,  1882,  and 
showed  that  the  committee  determined  the  price 
for  settlement  at  $1.85  per  bushel;  and  the  de- 
cision of  the  committee  was  drawn  in  Question 
by  the  bill  upon  various  grounds,  not  drawing 
in  question  the  validitv  of  the  contracts,  but 
questioning  whether  the   board  of  trade  had 
power  to  compel  membera  to  abide  the  decision 
of  such  coAimittee,  and  also  questioning  the 
regularity  of  the  appointment  of  the  committee, 
and  charging  that,  m  the  conduct  of  the  hear- 
ing had  before  tbe  committee,  and  in  the  find- 
ing of  the  committee,  the  spirit  of  the  rules  of 
the  bouxi  of  trade  was  violated  by  putting  it  in 
the  power  of  persons  who  had  been  concerned 
in  comerinffthe  market  to  get  excessive  dam- 
ages, etc.    The  bill  pointed  out  certain  rules  of 
the  board  of  trade  under  which,  <n  cose  a  mem- 
ber failed  to  comply  promptly  with  the  terms 
of  any  business  contract  or  obh^tion,  or  failed 
to  satisfy,  adjust,  and  settle  the  contract,  or 
failed  to  comply  with  or  fulfill  any  award  of 
the  committee  of  arbitration,  or  committee  of 
appeals,  made  in  conformity  with  the  rules, 
regulations,  and  bv-laws  of  the  association,  he 
should,  upon  admission  or  proof  of  the  delin- 
quency before  the  board  of  directors,  be  subject 
to  be  suspended  ftrom  all  privileges  of  the  asso- 
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ciaiion,  etc;  and  an  injunctioii  to  prevent  sus- 
pension or  ttEpnlslon,  and  especially  to  restrain 
and  enjdn  the  board  from  accepting,  treating, 
or  recognizing  the  decision  of  the  committee 
af oreraad  as  m  force,  or  as  having  an  v  effect, 
was  praved  for  by  the  biU.  Such  injunction 
was  ordered,  and  was  issued  September  11, 
1882,  and  was  served  on  the  board.  There  was 
also  introduced  a  certified  transcript  of  the  or- 
[406]  der  of  said  superior  court,  made  on  the  llth  of 
October,  1882,  dissolving  the  injunction,  and 
assessing  damages  on  account  of  the  issuing 
of  the  same,  but  showintr  that  by  stipulation 
the  cause  was  to  abide  the  final  result  of  the 
case  of  Wrtg?U  v.  Board  qfTradeqf  Ohieago,  in 
the  appellate  court  or  in  the  supreme  court,  and 
that,  in  cases  of  the  reversal  of  the  decree  in 
that  case,  Uien  the  decree  in  the  Barber  case 
should  be  set  aside  on  his  motion,  and  the  in- 
junction in  his  l&vor  was  continued.  This  de- 
cree was  to  be  regarded  as  final  in  case  the  de- 
cree in  the  Wright  case  should  be  afllrmed,  ex- 
cept that,  in  sucm  case,  the  injunction  was  to  be 
dissolved,  on  defendant's  motion.  The  transcript 
further  showed  that,  on  the  16th  of  April,  18^, 
the  said  superior  court,  in  the  said  chancery 
suit  of  Barber,  vacated  the  order  to  continue 
the  injunction,  and  the  bill  thereupon  stood  dis- 
missed under  the  previous  order  of  the  court, 
this  being  because  the  supreme  court  had,  in 
the  case  of  Wright,  affirmed  the  decree  of  the 
superior  court  cuismissing  his  bilL  It  appeared 
that,  after  the  dedsicm  of  the  Wright  case,  in- 
quiiy  was  made  of  Uie  plaintift  as  to  whether 
he  wished  anything  further  done  in  reference 
to  the  prosecution  of  the  chancery  suit  in  the 
name  of  Barber,  and  he  replied: '  Further  ap- 
pearance not  necessarv.' 

"  It  further  appearmg,  from  the  testimony, 
that  the  plaintiff  paid  the  damages  which  were 
assessed  against  Barber  on  account  of  the  issu- 
ing of  the  injunction,  the  testimony  of  the  wit- 
ness Barber  tended  to  show  that,  at  the  time 
of  the  delivery  bv  defendant  to  the  plaintiff  of 
the  statement  droresaid,  dated  October  80th, 
1882,  the  balance  of  $11,412.50  therein  men- 
tioned, that  amount  beinff  the  difference  be- 
tween the  price  at  which  the  one  hundred 
thousand  bushels  of  wheat  were  sold  for  July 
delivery,  and  $1.85  per  bushel,  the  settling 

Srice  so  fixed  by  the  committee— that  is,  the 
ifference  over  and  above  the  commissions  of  i 
of  a  cent  per  bushel  charged  by  the  defendant 
— was  to  remain  with  the  defendant,  to  await 
the  action  of  the  court  upon  the  aforesaid  bill 
in  equity,  seeking  to  impeach  the  decision  of 
the  committee  fiximg  the  settling  price,  and  that, 
after  that  matter  had  been  litigated  in  the  courts, 
through  the  suit  so  brought  in  favor  of  Wright, 
[407]  which  was  made  a  test  case,  complaints  were 
made  before  the  board  of  directors  of  the  board 
of  trade,  against  the  defendant,  on  account  of 
default  on  his  part  in  performing  or  settling 
the  contracts  for  the  sale  of  the  said  one  hun- 
dred thousand  bushels  of  wheat,  notice  of  odc 
or  more  of  which  complaints  were  given  by  de- 
fendant to  plaintiff;  and  the  defendant  appeared 
before  the  directors  to  make  defense,  but  aid  not 
succeed  in  making  any  defense,  and,  bdne 
about  to  be  suspended  unless  he  settled,  did 
thereupon  settle  by  paying  according  to  the  de- 
cision of  the  committee  declaring  $1.85  per 
bushel  to   be  the  settling  price,  so  that  the 
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moneys  paid  out  by  defendant,  together  with 
his  commission,  exhausted  the  said  sum  of 
$11,412.50;  and  this  was  prior  to  the  com- 
mencement of  this  suit,  but  after  the  notice  of 
April  2,  1888,  above  set  forth;  the  testimony 
tended  to  show  that  this  money  was  left  in  de- 
fendant's hands  by  Mr.  White,  when  the  afore- 
said statement  of  account  stating  said  bsUmce, 
etc.,  was  given  by  defendant  to  the  plaintiff, 
and  was  so  left  for  the  protection  of  the  de- 
fendant, as  to  the  contracts,  with  reference  to 
the  liti^tion  arising  as  to  whether  the  dedsion 
of  the  committee  should  be  allowed  to  be  bind- 
ing in  regard  to  the  settling  price.'* 

On  the  foregoing  evidence,  the  plaintiff 
claimed  to  recover  the  before  named  sum  of 
$11,412.50,  as  monev  placed  by  him  in  the 
hands  of  the  defendant  for  the  purpose  of 
dealing  in  gambling  contracts  at  the  Chicago 
Board  of  Trade,  and  which  contracts,  it  was 
asserted,  were  made  illegal  by  a  Statute  of 
Illinois. 

The  court  charged  the  jury,  amone  other 
things,  as  follows:  "The  question  of  fact  for 
you  to  determine  imder  the  proof  is  whether 
these  dealings  made  by  the  plaintiff  on  the 
Board  of  Trade,  through  the  defendant,  as  his 
broker,  were  gambling^  contracts,  within  the 
meaning  of  the  law.    The  Statute  of  the  State 
of  Illinois  upon  the  subject  I  will  now  read  you. 
Section  180,  chap.  88"  (Kev.  Stat  of  Illmoia,  by 
Kurd,  ed.  of  1888,  p.  894;  ed.  of  1885,  p.  405;, 
"reads  as  follows:  'Whoever  contracts  to  have 
or  eive  to  himself  or  another  the  option  to  sell 
or  buy,  at  a  future  time,  any  grain,  or  other 
commodity,  stock  of  any  railroad  or  other 
company,  or  gold,  or  forestalls  the  market  by 
spreading  false  rumors  to  infiuence  the  price 
of  commodities  therein,  or  comers  the  market, 
or  attempts  to  do  so  in  relation  to  any  of  sucb 
commodities,  shall  be  fined  not  less  than  $10 
nor  more  than  $1,000,  or  confined  in  the  coun- 
ty jail  not  exceeding  one  year,  or  both;  and  all 
contracts  made  in  violation  of  this  section  shall 
be  considered  gambling  contracts,  and  shall  be 
void.'    The  plaintiff  contends  that  the  con- 
tracts in  question,  made  by  the  defendant  for 
him  and  in  his  behalf,  were  gambling  contracts, 
within  the  meaning  of  this  law.    The  question 
then  arises.  What  kind  of  contracts  are  pro- 
hibited by  this  statute?    Ton  will  notice  the 
language  is,  'Whoever  contracts  to  have  or  ei ve 
to  himself  or  another  the  option  to  sell  or  buy, 
at  a  future  time' — ^an  option  to  sell  or  buy  at  a 
future  time.    The  courts  have  construed  to 
some  extent  the  meaning  of  this  statute,  and  I 
will  read  from  a  case  d^ded  by  the  supreme 
court  of  this  State  the  constiiiction  which  ia 
there  given  upon  it:  'The  evidence  in  this  rec- 
ord is  by  no  means  conclusive  that  the  con- 
tracts for  grain, made  by  defendants  for  plaint- 
iff, were  unlawful.    They  were  made  in  tbc 
regular  course  of  business,  and,  for  anything 
that  appears  in  this  record,  they  could  have 
been  enforced  in  the  courts.    It  is  true,  the^i 
were  time  contracts — that  is,  the  seller  had  al 
of  the  month  in  which  to  deliver  the  groin ;  bui 
the  testimony  of  Wolcott  is,  they  were  b<mafidi 
contracts  for  the  actual  purchase  of  the  grain 
The  only  option  the  seller  bad  was  as  to  th< 
time  of  dehvery.    The  obligation  was  to  de 
liver  the  grain  at  all  events;  but  it  was  the  sell 
er's  privi^ge  or  option  to  deliver  it  at  any  tim 
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irtifore  Uie  closinff  of  badnen  on  the  last  day 
of  tiie  monUu  Time  contracts,  made  In  good 
faifli,  for  the  fntnie  dehTery  of  grain  or  any 
other  commodity,  are  not  prohibited  by  the 
common  law  nor  any  statute  of  this  State,  nor 
by  any  policy  beneficial  to  the  public  welfare. 
Such  a  restraint  would  limit  commercial  trans- 
actions to  such  a  degree  as  could  not  but  be 
prejudicial  to  the  best  interests  of  trade.  Our 
present  statute  was  not  in  force  when  these  deal- 
ingB  were  had;  consequently,  the  rights  of  the 
parties  are  not  affected  by  it.  What  the  law 
prohibits,  and  what  is  deemed  detrimental  to 
the  public  interests,  is  speculations  in  differ- 
ences  in  market  values,  c^ed,  perhaps,  in  the 
peculiar  language  of  the  dealers*  'puts'  and 
'calls,'  which  simply  means  a  privilege  to  de- 
liver or  receive  the  ^ain,  or  not,  at  the  seller's 
or  hover's  option.  It  is  against  such  fictitious 
gambling  transactions,  we  apprehend,  the  pen- 
alties of  the  law  are  leveled.  The  above  ex- 
tract ia  taken  from  the  opinion  of  the  Supreme 
Court  of  Illinois  in  Wdeott  v.  Heath,  78  111.  488. 
The  circuit  court  then  proceeded  in  its  charge 
as  follows:  "Now,  the  question  is,  in  the  light 
of  the  testimony  in  this  case,  whether  the  con- 
tracts in  ouestion  in  this  case  were  contracts  to 
buy  or  sell  at  a  future  day,  or  whether  they 
were  simply  absolute  sales*  m  which  the  seller 
had  the  entire  month,  the  month  specified,  in 
which  to  perform  his  contract.  Thiis  court  has 
found  it  necessary,  on  several  occasions,  to  con- 
strue this  statute,  and  has  held,  with  the  case 
which  I  have  just  read,  that  the  statute  is  leveled 
sgainst  what  are  called  'puts  and  calls',  that  is, 
the  right  or  the  privilege  which  a  party  may 
have  to  buy  or  sell  of  you  at  a  future  day,  not 
an  absolute  agreement  now  to  sell,  but  where 
one  man  pays  another  (5  or  $10  for  the  privi- 
l^e  of  delivering  to  him  1,000,  5,000  or  10,000 
bujBhels  of  grain  at  a  future  time,  or  pays  him 
a  similar  amount  for  the  privilege  of  buying  or 
accepting  from  him  grain  at  a  future  ume— a 
contract  which  cannot  be  enforced  In  terms, 
because  it  is  wholly  at  the  option  of  the  party 
holding  the  option  whether  he  will  cdl  for  the 
^rain  or  not.  This  is  what  is  termed  a  gamb- 
(Ing  contract,  or  a  put  or  caX\,  or  an  option  to 
buy  or  sell  at  a  future  time,  within  the  meaning 
of  the  Illinois  Statute." 

The  bill  of  exceptions  further  says:  "And 
the  court  further  explained  to  the  Jury  that  the 
•option  to  buy  or  sell,'  prohibited  by  g  180,  ch. 
88,  of  the  Revised  Statutes,  means  a  privilege 
which  the  buyer  or  seller  may  or  may  not  ex- 
ercise at  his  option,  and  that  a  contract  by 
which  the  seller  absolutely  agrees  to  deliver  a 
certain  commodity  to  the  buyer  within  a  speci- 
fied time,  when  the  only  option  is  as  to  the 
delivery  within  a  certain  time,  such  as  within 
•  the  whole  of  some  month  named,  is  not  a  gamb- 
ling contract,  within  the  meaning  of  this  stat- 
ute." 

There  were  other  instructions  to  the  jury,  the 
entire  charge  covering  nearly  seven  printed 
pages  of  the  record.  The  bul  of  exceptioos 
states  that  the  plaintiff  excepted  to  all  of  the 
Instructions  given,  and  especially  to  those  here- 
inbefore set  forth. 

The  second  case  above  named  is  a  suit  in 
equity,  brou^^t  on  July  24,  1883,  in  the  Cir- 
cuit Court  of  Cook  Coun^,  Illinois,  by  the 
Bank  of  British  North  America,  a  corporation 
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of  Oreat  Britain,  against  James  B.  White  and 
George  M.  Barber.  The  bill  alleges  that  the  < 
bank  has  on  deposit,  in  its  office  at  Chicago* 
Illinois,  $6,700,  standing  to  the  credit  of  Bar- 
ber, the  same  having  been  deposited  by  him  as 
security  for  certain  trades  or  deals  In  wheat 
with  members  of  the  Board  of  Trade  of  Chi- 
cago, the  money  bavins  been  turned  over  to  '. 
the  plaintiff  by  me  Mercnants'  Bank  of  Canada, 
to  whose  business  at  Chicago  the  plaintiff  suc- 
ceeded; that  White  claims  that  said  money  be-  ' 
longs  to  him,  and  claims  that  Barber,  in  deposit- 
ing it,  acted  merely  as  the  agent  of  him.  White; 
that,  on  April  2,  f888.  White  made  a  demand 
upon  the  plaintiff  for  the  money,  and  forbade 
it  to  pay  tne  money,  or  any  part  thereof,  to  any 
person  except  upon  the  order  of  him.  White; 
that  White  had  commenced  an  action  against 
the  plaintiff  to  recover  the  money;  and  that 
Barber  had  demanded  of  the  plaintiff  that  it 
should  pay  the  money  to  him.  The  bill  prays 
that  the  defendants  may  interplead  and  settle 
the  controversy,  and  that  the  plaintiff  may  be 
allowed  to  pay  the  money  into  court  Both 
of  the  defenoants  appeared  in  the  suit.  White 
put  in  an  answer  setting  up  that  the  $6,700  was  , 
part  of  a  larger  sum  of  money  placed  by  him 
in  the  hands  of  Barber  to  be  used  by  Barber  as 
margins  in  gambling  contracts  which  Barber 
was  to  make  for  him  on  the  Board  of  Trade  in 
Chicago;  that  Barber,  in  pursuance  of  such 
employment,  and  in  April,  May  and  June,  1882, 
made  certain  gambling  contracts  with  members 
of  the  board  of  trade,  which  contracts  were 
ostensibly  for  the  sale  of  certain  quantities  of 
wheat  by  Barber  to  such  members,  to  be  de- 
livered at  any  time  in  July,  1882,  at  the  option 
of  the  pretended  purchaser,  but  such  pretended 
contracts  were  a  mere  form  and  cover,  and  the 
real  intention  of  all  the  parties  was  to  settle 
them  by  a  pajrmcnt  of  the  difference  between 
the  price  for  which  the  wheat  was  sold  and  the 
market  price  of  the  same  when  delivery  there-  [41 1 T 
of  should  be  called;  that  Barber  took  $6,700  of 
the  money  of  White,  so  placed  in  his  hands,, 
and  deposited  the  same  with  the  Merchants' 
Bank  of  Canada,  as  security  for  certain  of  such 
pretended  contracts,  beine  the  same  $6,700 
turned  over  to  the  plaintiff  by  the  Merchants' 
Bank;  and  that,  while  the  money  was  still  in 
the  possession  of  the  plaintiff,  and  on  April  2, 
1883,  White  notified  both  the  plaintiff  and  Bar- 
ber not  to  pay  the  same  to  anyone  but  White. 
Barber  siso  answered  the  bill,  and  in  his  an- 
swer made  the  following  allegations:  He  was 
not  the  agent  of  White  in  depositing  the 
$6,700.  As  a  commission  merchant  at  Chi- 
cago, he  made  certain  sales  and  purchases  of 
grain  and  pork,  for  future  delivery,  at  the  in- 
stance ana  request  of  White,  beinr,  as  between 
himself  and  those  with  whom  he  made  the 
contracts,  responsible  for  the  performance  of 
them  on  his  part  A  large  number  of  sudi 
transactions  occurred  in  May,  June.  July,  Au- 
gust, September,  and  October,  1882.  Barber 
was  doing  business  on  the  Board  of  Trade  of 
Chicago,  of  which  he  was  a  member,  and 
White  was  living  at  Fort  Wayne,  in  Indiana. 
The  contracts  were  made  with  reference  to  the 
rules  and  regulations  of  the  board  of  trade,  and 
to  the  usages  of  business  on  that  board;  and, 
by  those  rules,  the  persons  with  whom  Barber 
made  such  contract  were  authorized  to  demand 
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margins  and  deposits,  as  securi^  for  the  per- 
formance of  the  contracts  by  Barber,  ana  in 
Taripus  instances  such  demands  were  made, 
and  it  became  necessary  for  Barber  to  make 
deposits  for  margins  or  security  with  reference 
to  the  contracts.  Those  rules  provided  that, 
on  time  contracts,  purchasers  should  have  the 
right  to  require  of  sellers,  as  security,  10  per 
cent  margins,  based  upon  the  contract  price  of 
the  property  bought,  and  further  security, 
from  time  to  time,  to  the  extent  of  any  advance 
in  the  market  value  above  that  price;  also,  that 
sellers  shoi:Qd  have  the  right  to  require  as  se- 
curity from  buyers,  10  per  cent  margins  on 
the  contract  price  of  the  property  sold,  and,  in 
addition,  any  difference  that  might  exist  or  oc- 
cur between  the  estimated  value  of  said  property 
and  the  price  of  sale.  The  rules  also  provided 
that  securities  or  mar/dns  should  be  deposited 
either  with  the  treasurer  of  the  board  of  trade, 
or  with  some  bank  authorized  to  receive  the 
deposits.  The  rules  also  prescribed  the  form 
of  certificate  to  be  used  bv  the  bank,  which 
form  was  adopted  by  the  Merchants  Bank  of 
Canada  and  by  the  plaintiff.  In  accordance 
with  those  rules,  the  certificates  showing  the 
deposits  were  issued  in  duplicate  in  each  case, 
one  being  marked  *'  original  '*  and  the  other 
"  duplicate  **  and  both  heme  marked  *'not  ne- 
gotiable or  transferable."  The  certificates  were 
not  made  with  express  reference  to  any  par- 
ticular contract,  and  the  deposits  were  subject 
to  be  treated  as  security  for  the  fulfillment  of 
any  contracts  made  between  the  parties  to  the 
respective  certificates,  during  the  time  the  de- 
posit remained  unpaid.  During  May,  1882, 
Barber,  at  the  instance  and  request  of  White, 
made  contracts  for  the  sale  and  delivery  bv 
Barber,  to  divers  persons,  members  of  such 
board  of  trade,  of  large  quantities  of  No.  2 
spring  wheat,  for  delivery  at  seller's  option  dur- 
ing July,  18SK2,  at  certidn  prices  specified  in  the 
various  contracts,  ranging  from  $1.22^  per 
bushel  to  $1.25i  per  bu^ef,  which  wheat  was 
to  be  delivered  in  lots  of  5,000  bushels.  White 
did  not  put  Barber  in  funds  to  buy  wheat  for 
delivery  according  to  the  contracts  '* While 
Barber  remained  uable  upon  the  contracts  he 
was,  from  time  to  time,  called  upon  to  deposit 
margins  on  account  of  the  contracts,  to  secure 
their  performance,  and  did,  in  accordance  with 
the  rules  of  the  board  of  trade,  and  in  compli- 
ance with  his  duties  under  the  contracts  make 
deposits  df  money  and  procure  certificates 
therefor  from  the  Merchants  Bank  of  Canada. 
The  answer  then  gives  the  particulars  of  twelve 
different  certificates  for  such  deposits  on  vari- 
ous contracts,  amounting  in  the  aggregate  to 
$6,700.  The  contracts  for  the  delivery  during 
July,  1882,  of  No.  2  spring  wheat  were  not 
performed  by  White.  The  moneys  deposited 
as  margins  were  furnished  bv  Barber  in  large 
part  from  his  own  means,  tor  the  puxpose  of 
keeping  the  contracts  open,  as  was  desired  by 
White.  Barber  also,  in  order  to  avoid  loss  l^ 
White  and  to  protect  the  interest  of  White, 
made,  before  the  close  of  Julv,  1882,  a  tender 
of  No.  2  red  winter  wheat  under  the  contracts, 
which  wheat  was  of  greater  intrinsic  value,  as 
Barber  believed,  than  No.  2  spring  wheat;  but 
the  tender  was  rejected  by  the  purchasers,  on 
the  eround  that  the  wheat  tendered  was  not  of 
the  kind  and  grade  contracted  to  be  delivered, 
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nor  such  as,  under  the  rules  of  the  board  ol 
trade,  was  necessary  to  be  delivered.    The  par- 
ties with  whom  the  contracts  had  been  made, 
and  who  had  the  right  to  call  for  deliveiy, 
made  large  claims  for  damages  against  Barber, 
and  insisted  that  the  tender  was  Irregular  and 
insufildent;  and  White  desired  Barber  to  ob- 
ject to  the  payment  of  such  claims,  and  to  re- 
duce the  same,  if  he  could.    With  this  object 
in  view.  Barber,  at  the  instance  of  White,  med 
a  bill  in  chancery,  in  the  Superior  Court  of  Cook 
County,  on  September  11»  1882,  against  the 
board  of  trade,  seeking  by  the  bill  to  impeach 
the  regularity  and  fairness  of  an  awaid  or  de- 
cision of  a  committee  which  had  been  appc^t- 
ed,  under  the  rules  of  the  board  of  trade,  to 
determine  the  settlement  price  under  contracts 
such  as  those  which  were  so  made  by  Barber, 
and  which  committee  had  determined  that  such 
settlement  price  should  be  $1.85  per  busbeL 
The  bill  also  sou^t  to  restrain  the  board  of 
trade  from  enforcing  such  award  or  disciplin- 
ing Barber  on  account  of  noncompliance  there- 
with.   An  injunction  was  temporarily  ^rantei 
on  the  bilL    The  award  made  Barber  liable  to 
pay,  as  damages,  to  the  parties  with  whom  be 
had  made  the  contracts,  the  difference  between 
the  contract  price  and  the  settlement  price  of 
$1.85  per  bushel.  The  Superior  Court  of  Cook 
County  adjudged,  in  the  suit,  that  Barber  was 
not  entitled  to  anv  relief  on  account  of  any  of 
the  matters  stated  in  the  bill,  and  the  injunc- 
tion was  dissolved  on  April  16, 1888.    The  bill 
was  drawn  up  by  counsel  employed  by  White, 
White  knowing  that  if  the  injunction  should 
be  dissolved  B^ber  would  be  required  to  settle 
on  the  basis  of  the  award  of  the  committee. 
With  reference  to  that  basis  White  drew  from 
Barber,  on  October  80, 1882,  $987.50,  as  an  ex- 
cess of  money,  including  profits,  due  to  him 
from  Barber  after  reserving  enough   to  pay 
damages  at  that  rate.    Prior  to  the  brin^^g  of 
the  suit  in  chancerv,  it  was  the  right  of  the  par- 
ties with  whom  Barber  had  entered  into  the 
contracts,  to  have  the  moneys  which  had  been 
deposited  as  margins  or  security  under  the 
contracts  paid  over  to  them  on  the  order  of  the 
president  of  the  board  of  trade,  they  holding, 
respectively,  duplicates  of  the  certificates;  and 
Barber,  on  making  default  as  to  the  delivery, 
became  amenable  to  discipline  under  the  rales 
of  the  board  of  trade,  for  not  complving  with 
the  terms  of  the  contracts.    One  oi  those  mles 
provided  that,  when  anv  member  of  the  asso- 
ciation failed  to  comply  promptly  with   the 
terms  of  any  business  contract  or  obligation, 
and  failed  to  equitably  and  satisfactorily  adjust 
and  settle  the  same,  he  should,  upon  admission 
or  proof  of  such  delinquency  before  the  board 
of  directors,  be  by  them  suspended  from    all 
privileges  of  the  association  until  all  his  out- 
standing obligations  to  members  of  the  board 
of  trade  should  be  adjusted  and  settled.     The 
parties  who  were  entitled  to  delivery  of  the 
wheat  imder  the  contracts  for  delivery  in  July, 
1882,  were,  by  those  rules,  entitled  to  settle* 
ment  with  Barber  at  the  average  market  price 
of  the  commodity  on  July  81,  1882,  the  day  of 
the  maturity  of  the  contracts;  and  the  damage 
or  loss  due  to  such  purchasers  by  reason  of  t£e 
required  settlement  became  thereupon  imaie<li- 
ately  due  and  payable  by  Barber  to  such  pojr- 
chasers;  but  the  payment  was  delayed  beeauae 
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of  di  (Terence  of  opinioii  m  to  the  amount  of 
damnc^,  and  in  order  to  enable  WMte  to  ob- 
tain,  if  possible,  a  redaction  of  them;  and  tbin 
was  the  object  of  the  suit  in  chancery  against 
the  board  of  trade.  It  was  also,  under  those 
rules,  the  rigtit  of  such  purchasers,  after  a  fail- 
ure for  three  business  days  succeeding  the  ma- 
turity of  the  contracts,  to  cause  to  m  submit- 
ted to  a  select  committee  of  ^ree  members  of 
the  board  any  dispute  between  Barber  and  such 
purchasers,  with  reference  to  any  deposit  of 
moneys  applicable  to  the  contracts;  and  the  de- 
cision of  a  majority  of  the  committee,  reported 
to  the  prendent  or  the  board,  would  have  de- 
termined in  what  manner  and  to  whom  the  de- 
posit should  be  paid;  and  thereupon  the  presi- 
dent would  have  been  authorized,  by  the  rules, 
to  make  an  order  for  the  payment  of  the  de- 
posit in  accordance  with  the  decision  of  the 
committee,  which  order  would  have  been  a 
sufficient  warrant  to  the  bank  by  which  the 
certificates  were  issued,  to  pay  the  money  in 
accordance  with  the  order;  but  action  before 
the  board,  as  against  Barber,  was  postponed 
because  of  the  injunction,  and  the  certificates 
of  deposit  for  margin  and  security,  so  issued, 
having  reference  to  such  wheat  contracts,  were 
held  over  in  view  of  the  injunction.  After  its 
dissolution,  the  payment  m  the  margins  or  se- 
curity moneys  represented  by  the  .certificates 
was  subject  to  be  enforceo  under  the  rules  of 
the  board  of  trade,  and  Barber  was  in  danger 
of  being  suspended  from  the  privileges  of  the 
bottrd  l^cause  of  the  nonsettlement  of  the  con- 
tracts. 

\\l)ite  had  due  notice  of  all  the  foregoing 
facts,  but  failed  to  protect  Barber  or  to  give 
hiro  any  guaranty  for  his  protection.  The 
liability  to  suspension  from  membership  of  the 
ba-ird  of  trade  was  one  of  great  consequence 
to  Barber  in  a  monetary  point  of  view,  as  well 
as  with  reference  to  his  standing  and  reputation 
as  a  merchant,  for  such  suspension  would  have 
operated  as  practically  a  forfeiture  of  his  mem- 
berMhip,  so  long  as  the  contracts  remained  un- 
settled. The  fie  for  membership  was  fixed  by 
the  rules  of  the  board  at  $10,000:  and  any 
permanent  suspension  of  Barber  from  the 
membership  of  the  board  would  have  caused  a 
loss  to  him  of  even  more  than  $10,000^  because 
it  would  have  interfered  with  his  livelihood 
and  business.  He  could  not,  consistentlv  with 
his  rights  or  duties  as  a  member  of  the  board, 
defer  an  adjustment  or  settlement  of  the  con- 
tracts any  longer  than  was  necessary  to  deter- 
mine what  he  would,  under  the  rules  of  the 
board,  be  required  to  do  in  respect  to  such  set- 
tlement. In  order  to  accommodate  White  as 
far  aa  possible.  Barber  delayed  making  settle- 
ment until  after  complaint  was  made  against 
him  before  the  board  in  pursuance  of  its  rules; 
and  he  allowed  the  complaint  to  proceed  to  a 
hearing,  at  which  he  attempted  to  make  de- 
fense as  to  one  of  the  contracts,  setting  up, 
among  other  matters,  such  tender  of  No.  2  red 
winter  wheat;  but  the  board  ruled  against  him 
and  was  about  to  direct  his  suspension  from 
membership  unless  he  made  settlement.  There- 
upon, on  the  24th  of  April,  1883,  he  settled 
sucb  of  the  contracts  as  were  then  outstanding, 
makinf  such  settlement  in  accordance  with  the 
mJea  <3  the  lioard;  and,  on  his  making  it,  the 


I  deposits  for  margins  and  security,  pertaining 
to  the  contracts,  were  liberated,  ana,  on  the  re- 
turn to  the  bank  of  the  original  margin  certifi-  r^.  ^^ 
cates,  so  issued  by  the  Merchants  Bank  of  L^^^i 
Canada,  the  certificates  bein^  indorsed  to  the 
bank,  it  gave  to  Barber  credit  for  the  moneys 
on  his  account  as  a  depositor  in  the  bank. 
White  caused  Barber  to  make  the  contracts 
and  to  become  bound  for  their  performance, 
and  made  it  necessary  for  Barber  to  put  up 
margins  and  security,  and  thus  placed  it  out  of 
the  power  of  Barber  to  control  such  nmrdns 
and  security  in  any  other  way  than  according 
to  the  rules  of  the  board  of  trade,  and  also  so 
involved  Barber,  in  causing  him  to  become 
amenable  to  discipline  byor  suspension  from 
the  board  of  trade,  that  White  could  not  legal- 
ly or  equitably  revoke  the  authority  of  Barber 
to  make  settlement  of  the  contracts  or  pay  over 
the  moneys  when  it  became  necessary  to  settle 
the  contracts.  The  contracts  were  legal,  and 
the  provisions  of  the  rules  of  the  board  of  trade, 
applicable  thereto,  were  binding  upon  Barber, 
and  were  necessary  and  proper  to  be  considered 
with  reference  to  bis  duties  and  rights,  as  be- 
tween himself  and  the  other  contracting  parties, 
and  as  between  himself  and  White.  Barber 
avers  that  it  was  his  right  to  pay  damages  or 
differences  on  default  under  the  contracts, 
when  such  damages  became  due  according  to 
the  rules  of  the  board  of  trade;  that  such  ri^ht 
inured  to  him  by  direct  authority  from  White, 
when  the  contracts  were  made  at  the  instance  of 
White  and  the  moneys  were  paid  or  advanced 
to  Barber;  and  that  thereafter  there  was  no 
time  when  White  had  any  right  or  authority 
to  revoke  the  power  to  pay  over  the  moneys, 
when  in  the  course  of  tnuie,  or  in  accordance 
with  the  rules  of  the  board  of  trade,  it  became 
necessary  to  pay  them  over,  in  making  settle- 
ment of  the  contracts  on  which  White  default- 
ed, and  which  it  became  necessary  for  Barber  to 
adjust,  because  he  had  become  a  party  thereto 
at  the  instance  of  White;  that  the  contracts  in 
question  were  but  a  small  part  of  the  dealings 
which  were  had  by  White  through  Barber,  as 
his  commission  merchant,  with  various  mem- 
bers of  the  board  of  trade;  that,  in  many  of 
those  dealings,  which  were  carried  on  contem- 
poraneously with  the  dealings  in  question, 
there  was  profit  to  White,  and  White  received 
from  Barber,  on  account  thereof,  large  sums  of  [417] 
money  representing  such  profits;  and  that  it 
would  be  inequitable  for  White  to  claim  that 
he  should  be  relieved  at  the  expense  of  Barber 
from  the  efifects  of  the  contracts  for  the  de- 
livery of  No.  2  spring  wheat  in  July,  1882, 
which  remained  open  at  the  close  of  that  month 
because  of  the  nonfulfillment  thereof  on  the 
part  of  White,  while  White  had  received  prof- 
its from  other  contracts  of  a  similar  character, 
made  for  him  by  Barber,  which  White  chose 
to  have  settled  and  closed,  when  the  same  re- 
sulted in  profits  which  were  to  be  paid  to  White 
by  Barber. 

Replications  were  put  in  to  these  two  answers 
and,  in  January,  1884,  the  suit  was  removed  by 
Barber  into  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
Afterwards,  it  was  stipulated  that  the  money 
might  remain  in  the  bands  of  the  bank  until 
the  final  disposition  of  the  cause,  subject  to  like 
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order  by  the  court  as  if  the  money  were  paid 
hito  the  registiy  of  the  court,  and  an  order  was 
made  dlgmlsBlng  the  bank  from  the  litigation, 
aa  well  In  the  suit  at  law  commenced  against  it 
by  White,  as  in  the  interpleader  suit. 

By  a  further  stipulation,  made  in  May,  1884, 
the  testimony  taken  in  the  suit  at  law  before 
mentioned,  of  White  against  Barber,  to  recover 
the  $11,412.60,  at  the  trial  which  took  place  in 
February,  1884,  was  used  and  introduced  by 
the  party  taking  the  same,  as  his  testimony  on 
the  trial  of  the  suit  in  equity.  Such  testimony 
consisted  of  the  detailed  examination  of  the 
witnesses  examined  on  the  trial  of  the  suit  at 
law,and  of  documentary  testimony,  the  sub- 
stance of  which  examinauons  and  documentary 
testimony  is  given  in  the  bill  of  exceptions  in 
the  suit  at  law,  and  is  hereinbefore  recited. 
To  this  were  added,  in  the  suit  in  equity,  the 
further  d^ositions  of  White  and  Barber,  taken 
therein  in  May,  1884.  In  these  supplementary 
depositions,  each  party  goes  over  with  greater 
particularity  the  matters  previouslv  testified  to 
by  him,  as  set  forth  in  the  bill  of  exceptions; 
but  nothing  is  substantially  added  throwing 
light  upon  the  merits  of  the  dispute.  By  the 
same  stipulation,  there  was  put  in,  as  part  of 
the  testimon  V  on  behalf  of  Barber,  a  copy  of 
[418]  the  proceedinf^s  and  Judgment  in  the  suit  at 
law  above  mentioned,  brought  by  White  against 
Barber,  to  recover  the  $11,412.50. 

In  May,  1884,  a  final  decree  was  made  in  the 
suit  in  equity,  adjudging  that  Barber  was  en- 
titled to  the  $6,700,  and  ordering  that  it  be 
pidd  to  him.  From  that  decree  white  has  ap- 
pealed to  this  court 

Mr,  L.  M*  Nindet  for  plaintiff  in  error  and 
appellant: 

The  first  and  principal  question  is  whether 
the  charge  of  the  court  that "  puts  "  and  "calls" 
only  were  prohibited  by  the  State,  and  that  the 
contracts  in  question  were  valid  and  not  pro- 
hibited by  the  statute,  stated  the  law  correctly. 

Statutes  BL  §  180,  chap.  88;  Irtoin  v.  WO- 
Hot,  110  U.  S.  m  (28:225):  Tenneff  v.  Foote,  95 
ni.  99;  iS;  a  4  Bradw.  594;  Pickering  v.  Ocue, 
79  Bl.  828;  Pearce  v.  Ilbate,  118  Bl.  228;  Coffman 
y.  Toung,  Chic.  Leg.  N.  July  17, 1886;  Bever- 
idge  v.  Hewitt,  d  Bradw.  467;  Lyon  y  Oulbert- 
9on,  88  Bl:  88;  Gilbert  v.  Cook,  2  Chic  Leg.  N. 
208;  Coldcrufood  v.  McCrea,  11  Bradw.  548. 

The  question  never  seems  to  have  been  settled 
In  all  its  features  till  the  decision  in  Pearce  v. 
Foote,  tupra.  The  Illinois  Courts  only  fol- 
lowed the  current  of  modem  decisions  on  this 
question. 

North  V.  I^iUipi.  89  Pa.  250;  10  Weekly 
Notes  of  Cases,  109, 112;  Barnard  v.  Baek/taue, 
62  Wis.  598;  Oobb  v.  PteU,  15  Fed.  Rep.  774; 
Orizewood  v.  Plane,  11  C.  B.  R.  588;  Brwfe 
Appeal,  55  Pa.  298;  Eirkpatrick  v.  BonmU,  72 
Pa.  155;  Stewart  v.  achaU,  1  Md.  (L.  ed.)  147, 
8  Cent  Rep.  509.  65  Md.  289;  Firet  Nat.  Bank 
V.  Oekalooia  Packing  Co.  66  Iowa,  41;  Gregory 
V.  Wattowa,  58  Iowa,  711;  Murry  y.  OeheUree, 
59  Iowa,  485. 

White  had  the  right  to  recover  back  the 
money,  although  it  had  been  advanced  to 
Barber  to  be  invested  in  gambling  contracts. 

Love  V.  Hartey,  114  Mass.  SO;  Piearce  y. 
Fbote,  113  ni.  287. 
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Mr.  ThoouM  Dentt  for  defendant  in  error 
and  appellee: 

The  contracts  were  valid« 

Oreenhood,  Public  Policy*  884,  287;  Kirk 
Patrick  v.  Adams,  20  Fed.  Rep.  287;  Lehman  v. 
Straeeberger,  2  Woods,  554;  Gregory  y.  Wen- 
deU,  40  Mich.  432;  WiUiar  v.  Irwin,  11  Bias.  57; 
Irwin  V.  WilUar,  110  U.  8.  499,  508  (28:225, 
228);  Clarke  v.  Foe»,  7  Biss.  540;  Kent  v.  MH- 
tenbergert  16  Cent  L.  J.  433;  8.  6, 18  Mo.  App. 
583. 

It  is  no  ground  for  assigning  error  that  the 
court  below  omitted  to  give  (urections  to  Uie 
Jury  where  they  wate  aoi  requested. 

Pennoek  v.  Dialogue,  27  U.  S.  2  Pet  16 
(7:332);  U,  8.  Exp,  Co.  v.  Kountze,  75  U.  8.  8 
Wall.  342,  354  (19:457,  461);  Thompeon. 
Charging  Jury,  §§  81,  82;  HoUiday  v.  Pheem, 
18  Pa.  465,  470;  Deal  v.  Bogue,  20  Pa.  228. 

A  new  trial  could  not  change  the  result;  and 
therefore  this  court  would  not  reverse  the 
judgment  even  if  it  found  technical  error  in  the 
charse. 

Walbrttn  v.  BaMtt,  88  U.  a  16  WalL  677 

1:  489);  Decatur  Bank  v.  St.  Louie  Bank,  8» 
8.  21  WalL  294  (22:  560);  Phillips.  Pr.  217; 
SltutU  y.  Thompson.  82  U.  a  15  Wall.  151 
(21:123). 

The  plaintiff  had  no  ri^t  to  revoke  defend- 
anf  s  authority  to  pay  over  thoRe  moneys. 

Warren  y.  Hewitt^  45  Qa.  501;  Wyman  y. 
Fieke,  3  Allen,  238;  Thaeker  v.  Hardy,  4  L.  R. 
Q.  B.  Div.  685;  8.  G.  18  Am.  L.  Beg.  N.  S. 
254;  Oreenhood,  Public  Poli^,  234, 23(6;  Head 
V.  Anderson,  10  L.  R  Q.  B.  Div.  100;  S.  C.  1^ 
Cent  L.  J.  832;  Bosewame  y.  BiUing,  109  £ng. 
C.  L.  816. 

The  rules  of  the  board  of  trade  entered  into 
the  contracts,  as  governing  the  same. 

Iknton  V.  Jadbson,  106  Bl.  433;  Ward  y. 
Voeburgh,  81  Fed.  Rep.  12;  ITiome  v.  /^nttss, 
88  Bl.  99;  MckaUsY.  Merrv,  7  L.R.  H.  L.  Cas. 
699:  Patterson  v.  Clark,  126  Mass.  581;  Tates 
V.  Fbot,  12  Johns.  1 ;  Budman  v.  Pitcher,  1  N. 
T.  402;  R  S.  BL  1  Starr  <&  C.  792,  chap.  S8. 
§  179;  Jackson  v.  Foote,  12  Fed.  Rep.  87. 

As  himself  the  chief  party  in  guilt  he  should 
not  have  been  allowed  to  recover. 

Story,  Ag.  §§  25,  235;  Wharton,  Ag.  §  250. 
Patterson  v.  Clark,  supra;  Love  v.  Harvcjf,  114 
Mass.  80;  Wolcott  v.  Heaih,  78  Bl.  488. 

Mr.  Justice  Blatohford  delivered  the  opin 
ion  of  the  court: 

The  only  question  involved  in  the  suit  at  lav 
is  as  to  the  correctness  of  the  charge  to  the  Iut; 
in  the  particulars  specially  excepted  to.  Tb 
proper  construction  of  the  Statute  of  Illitioi^ 
1 180,  ch.  38  of  the  Revised  Statutes,  ^as  dc 
termined  by  the  Supreme  Court  of  liUnois,  i 
Wolcott  V.  Heath,  78  BL  433,  in  the  passag 
from  the  opinion  in  that  case  ouoted  hy  tL 
circuit  court  in  its  charge  to  the  jury,  a 
cording  to  that  copstruction,  the  contracts  f  < 
the  sale  of  No.  2  spring  wheat  deliverable  i 
July,  1882,  made  by  Barber,  were  not  void  i 
gambling  contracts,  if  they  were  bona.  fidLe  eo 
tracts  for  the  actual  sale  of  grain,  and  i£  the  on 
option  the  seller  had  was  as  to  the  time  of  deli 
ery,  the  obligation  assumed  by  Barber  l>eiiig 
deliver  the  grain  at  all  events,  with  the  opS* 
only  to  deliver  it  at  any  time  before    tl^o  ek 
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of  bufiness  on  the  last  day  of  July.  1888.  That 
the  contracts  made  by  Barber  were  of  that 
eharacter,  and  were  not  euch  gambllDg  con- 
tncts  as  Uie  statute  denounoes,  must  be  held  to 
hATe  been  foand  by  the  Jury  under  the  portions 
of  the  charge  specially  excepted  to,  and  under 
other  portions  of  the  charge  contained  in  the 
lecordL  The  plaintiff  did  not  pray  for  any  in- 
structions to  be  given  to  the  Jury,  nor  did  he 
present  to  the  Court  any  propositions  of  law 
which  he  maintained  the  Court  should  lay  be- 
fore the  Jury  as  guides  to  a  proper  solution  of 
the  gnesaons  in  controversy.  The  general  ex- 
cepoon  to  the  whole  of  the  charge  cannot  be  re- 
giiTded,a8  it  is  a  violation  of  Rule  4  of  thisCourt. 

In  its  charge  to  the  jury  the  circuit  court  ex- 
plained fully  to  them  the  theory  of  White, 
that  the  dealings  on  account  of  which  Barber 
paid  out  the  moneys  in  question  were,  as  be- 
tween White  and  Barber,  eambline  or  wager 
contracts  and,  therefore.  illepL  It  presented 
fairly  to  them  a  statement  oi  the  testimony  on 
both  iideB  of  that  question,  as  set  forth  in  the 
bill  of  exceptions.  It  also  submitted  to  them 
the  question  whether,  in  view  of  the  testimony, 
<he  contracts  in  question  were  contracts  to  buy 
or  seU  at  a  future  day,  or  whether  they  were 
absolute  sales,  in  which  the  seller  had  the  en-' 
tire  month  of  July,  1882,  in  which  to  perform 
his  contracts;  and  it  instructed  them  that  if 
they  should  find  that  the  dealings  by  the  de- 
fendant for  the  plaintiff  were  opUone  to  buyer 
Mill  at  a  future  aay,  their  verdict  should  be  for 
the  plaintiff:  but  that  if,  on  the  contrary,  they 
should  find  that  such  dealings  were  contracts 
by  which  the  grain  was  to  be  absolutely  deliv- 
ered during  the  month  of  July,  1882,  the  only 
<^tion  being  the  time  when,  ouringthe  month, 
the  delivery  should  be  made,  their  verdict 
should  be  for  the  defendant.  This  charge  was 
very  favorable  to  the  plaintiff,  for  it  necessarily 
involved  an  afiBrmation  of  the  propositions, 
that  the  plaintiff  had  a  risht  to  revoke  his  ac- 
tion in  advisinff  the  tender  of  the  No.  2  red 
winter  wheat  m  fulfillment  of  the  contracts, 
and  had  a  right  to  revoke  his  express  or  im- 
plied assent  to  the  appointment  of  the  commit- 
tee, under  the  rules  of  the  board  of  trade,  to 
determine  what  was  a  fair  settling  price  for  the 
wheat  on  the  81st  of  July,  1882,  and  had  a 
right  to  recall  his  connection  with  the  chancery 
suit  brought  by  Barber  a^inst  the  board  of 
trade,  in  which  the  validity  of  the  contracts 
was  recognized,  and  had  a  right  to  ignore  the 
fact  that  he  had  placed  Barber  in  the  position 
in  which,  at  the  time  of  the  giving  of  the  notice 
of  April  2,  1888,  by  White  to  Barber,  Barber 
was  not  at  liberty  to  refuse  payment  of  the 
damages  arising  out  of  the  nonfulfillment  of  the 
contracts,  but  was  in  danger  of  being  expelled 
from  the  board  of  trade,  if  he  persisted  in  such 
refnsaL 

The  Jury  must  have  found,  on  the  testimony, 
that  the  contracts  made  by  Barber  for  Uie  plain^ 
iff  at  the  board  of  trade  were  valid  contracts, 
and  that  Barber  was  liable  on  them  to  either 
deliver. the  grain  or  pay  the  damages  in  case  he 
failed  to  deliver,  because  the  court  charged 
the  lury  that  if  the  proof  satisfied  them  that, 
by  the  contracts.  Barber  was  liable  to  either 
deliver  the  grain  or  pay  the  damages,  then  the 
contracts  were  not  gambling  contracts,  and  they 
should  find  for  tbe  defendant 
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Wf  find  no  eftor  in  ih$  record  in  the  wit  a$ 
law^  and  the  Judgment  ie  cjfflrmed. 

In  the  suit  of  equity,  the  contention  on  the 
part  of  White  is,  that  the  contracts  and  trans- 
actions between  Barber  and  himself  were  wa- 
eerinff  contracts,  and,  therefore,  void,  and  that 
the  $0,700  was  subject  to  the  demand  of  White, 
if  such  contracts  were  void.  It  is  ursed  on  the 
part  of  White,  that  the  wheat  was  sold  by  Bar- 
ber for  him  without  any  intention  on  the  part 
of  either  of  them  that  there  should  be  any  de- 
livery thereof,  but  with  the  intention  that  the 
transactions  should  be  settled  by  the  payment 
of  the  differences  between  the  prices  at  which 
the  wheat  was  sold  and  its  prices  at  the  times 
stipulated  for  its  delivery.  White  testifies  that 
such  was  his  understanding,  communicated  to 
Barber  before  Barber  made  the  contracts  of 
sale.  Barber  testifies  that  he  has  no  recolleo- 
tion  of  anything  of  the  kind.  The  evidence  as 
to  what  White  did  in  connection  with  the 
transactions  is  inconsistent  with  White's  ver- 
sion, and  it  clearly  appears  that  Barber  had  no 
such  understanding. 

Thejdefense  set  up  in  the  answer  of  Barber 
is  proved  to  every  substantial  intent,  and  the 
facts  therein  set  forth  constitute  a  valid  bar  to 
the  suit  of  White.  Tbt  evidence  shows  that 
White  in  advance  required  that  Barber  should 
trade  with  parties  whom  he  knew  to  be  re- 
sponsible; that,  in  each  case,  he  gave  special  di- 
rections to  Barber  to  buy  or  to  sell,  as  the  case 
might  be,  and  left  it.to  Barber  to  put  the  con- 
tract in  form,  these  directions  being  generally 
given  by  teleerams  from  White  at  Fort  Wayne 
to  Barber  at  Chicago;  that  it  was  understood 
between  them  that  Barber  should  buyer  sell  at 
the  Chicai^o  Board  of  Trade;  that  Barber,  in  all 
cases,  obeyed  the  orders  of  White;  that  White 
controlled  the  trades  which  Barber  made;  that, 
unless  the  margin  was  exhausted.  Barber  was 
not  to  dose  out  White's  trades  until  White  41- 
rected  him  to  do  so;  that  it  was  understood  that 
Barber  was  to  observe  the  rules  of  the  board  of 
trade;  that  White  knew  that  Barber,  as  a  mem- 
ber of  such  Board,  making  such  contracts  on 
the  board  for  White,  would  be  obliged  to  ob- 
serve those  rules;  that  White  directed  Barber 
when  to  cover  and  when  to  close  trades,  and 
that  Barber  observed  his  orders;  that  White 
acted  on  his  own  Judgment  in  makine  the  sales 
of  wheat  for  delivery  in  July,  1882;  Uiat,  when 
the  contracts  for  those  sales  had  matured. 
White  approved  of  the  tender  being  made  of 
No.  2  red  winter  wheat;  that,  subsequently, 
on  August  5, 1882,  White  telegraphed  to  Bar- 
ber from  Fort  Wayne,  directing  him  not  to 
cancel  the  July  trades,  and  saying  that  White's 
attorneys  at  Fort  Wayne  believed  that  such 
tender  was  good  and  could  be  enforced;  and 
that,  on  the  15th  of  August,  1882,  White,  in  a 
letter  to  Barber,  stated  that  his  attorney  at  Fort 
Wayne  had  examined  the  subject  of  the  July 
deaiB,  in  connection  with  the  rules  of  the  board 
of  trade,  and  had  concluded  that  the  delivery 
which  Barber  had  tendered  was  good  and  was 
"binding  on  the  buyer,  and  that  we  can  collect 
the  difference  in  court"  It  idso  appears  that 
Barber  was  unwilling  to  default  on  the  con- 
tracts lest  it  should  injure  his  reputation  on  the 
board  of  trade,  and  that  he  defaulted  on  them 
because  White  insisted  that  he  should  do  so. 
White  knew  of  the  rule  of  the  board  of  trade 
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under  which  a  committee  could  be  appointed 
to  determine  what  was  a  fair  price  for  property 
to  be  delivered,  and  was  willing  to  leave  it  to 
such  committee.  After  the  oommitee  had 
fixed  the  price  at  $1.85  per  bushel.  White  was 
advised  oi  this  action  and  determined  that  le^ 
proceedings  should  be  taken  to  set  aside  the 
award  of  the  committee.  It  was  in  pursuance 
of  the  wish  of  White  that  the  chancery  suit 
was  brought  by  Barber  against  the  board  of 
trade,  to  enjoin  all  action  under  such  award. 
In  that  suit,  an  Injunction  was  obtained  to  re- 
strain such  action,  which  injunction  remained 
in  force  until  the  determination  by  the  Su- 
preme Court  of  Ilunois  of  a  suit  brought  by 
one  Wright  against  the  board  of  trade  (to  Chic. 
Leg.  N.  280),  It  having  been  stipulated  that  the 
suit  of  Barber  against  the  board  of  trade  should 
abide  the  final  result  of  the  Wright  suit  The 
latter  suit  was  decided  in  favor  of  the  board  of 
trade.  After  all  this  had  occuned  White  de- 
termined to  repudiate  his  obligations  to  Bar- 
ber, and,  on  the  second  of  April,  1888,  he  served 
on  Barber  the  written  notice,  claiming  that  the 
contracts  for  the  sale  of  the  wheat  were  illegal 
and  void,  and  forbidding  Barber  to  pay  over 
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Barber,  having  been  notified  of  complaints 
made  against  him  before  the  Board  of  Trade, 
under  its  rules,  which  provided  for  the  hear- 
ing of  complaints  and  for  suspension  or  expul- 
sion in  case  of  noncompliance  with  contracts, 
notified  White,  in  writing,  9f  these  facts,  and 
asked  White  if  he  could  protect  him  (Barber)  in 
any  way.  Not  receiving  such  protection.  Bar- 
ber, on  the  24th  of  AprU,  1888,  paid  out  the 
moneys  necessary  to  satisfy  the  damagjes  on 
the  contracts,  and  thereby  relieved  himself 
from  being  suspended  from  membership  in  the 
bopjd  of  trade.  He  had  no  idtemative  but  to 
pay  the  money  or  lose  his  business,  and  also 
lose  a  sum  of  monev,  in  the  value  of  his  mem- 
bership in  the  board  of  trade,  equal  to  if  not 
greater  than  the  amount  in  controversy  in  this 
suit.  He  had  acted  strictly  according  to  the 
instructions  he  had  received  from  White. 
White  had  left  the  money  in  his  hands  for  the 
express  purpose  of  paying  such  damages  as  the 
committee  of  the  board  of  trade  should  find  to 
be  due.  Barber  retained  the  money  in  order 
to  allow  White  to  obtain  some  benefit  if  be 
could  from  the  suit  in  chancery  brought  by 
Barber.  By  that  suit  and  bv  the  suit  of 
Wright  all  legal  means  were  exhausted,  leav- 
ing the  rights  of  the  purchasers  under  the  con- 
tracts of  sale  to  be  enforced  according  to  the 
rules  of  the  board  of  trade  under  which  they 
were  made.  The  payment  of  the  money  by 
Barber  in  satisfaction  of  those  damages  was, 
under  the  circumstances,  demanded  by  every 
principle  of  law  and  equity,  and  no  right  was 
left  in  White  to  claim  the  $6,700. 

White  had  no  right  to  forbid  the  payment  of 
the  money  by  Barber,  or  to  recall  it  from  its 
destination.  The  money  is  to  be  regarded  as 
having  been,  for  all  practical  purposes,  irrevo- 
cably set  apart  by  both  White  and  Barber  for 
the  payment  of  such  damages,  prior  to  the  giv- 
ing of  the  notice  by  White  to  Barber  on  the  sec- 
ond of  April,  1888.  White  had  caused  Barber  to 
make  the  contracts  and  to  become  bound  for 
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their  performance,  and  had  made  it  necessary 
that  Barber  should  put  up  the  margins  and  se- 
curity, and  had  thus  placed  it  out  of  the  power 
of  Barber  to  control  the  margins  and  security 
in  any  other  way  than  according  to  the  rules 
of  the  board  of  trade,  in  subordination  to  wbich 
White  as  well  as  Barber  had  acted  throughout. 
It  was  obedience  to  the  orders  of  White  which 
had  made  Barber  subject  to  suspension  or  ex- 
pulsion by  the  board  of  trade.  The  $6, 700  had 
been  put  up  by  Barber  as  margins,  under  the 
rules  of  the  board  of  trade,  j^or  to  the  givinz 
of  the  notice  of  April  2,  1888,  and  thus  had 
been  b^ore  that  time  devoted  by  White  as 
well  as  Bart)er  to  the  purpose  of  paying  the 
damages  under  the  rules  of  the  boara  of  trade. 

For  the  reasons  thus  stated,  we  are  of  opin- 
ion that  the  claim  of  White,  sought  to  be  en 
forced  in  this  suit  in  equity,  cannot  be  allowed. 

A  claim  is  made  on  the  par   of  White,  tiiat 
he  can  recover  this  money  xm  ler  the  provisious 
of  §  182,  ch.  88  of  the  Revised  Statutes  of  lili- 
nois.    (Hurd,  Rev.  Stat.  cu.  1888,  p.  894;  ed. 
1885,  p.  405.)  That  section  provides  that  '*Any 
person  who  ^hall  at  any  time  *  *  *  by  any 
wager  or  bet  upon  any  •  ♦  ♦  unknown  or  con- 
tingent event  whatever,  lose  to  any  person  so 
•  *^*  bettinff,  any  sum  of  money  *  ♦  ♦  amount- 
ing in  the  whole  in  the  sum  of  $10,  and  r'  -^ll 
pay  *  *  •  the  same  or  any  part  thereof,  the 
person  so  losing  and  paying  *  *  *  the  same, 
shall  be  at  liberty  to  sue  for  and  recover  the 
money  ♦  •  *  so  lost  and  paid  ♦  •  ♦  or  any 
part  thereof,  •  ♦  ♦  by  action  of  debt,  •  •  • 
crom  the  winner  thereof,  with  costs,  in  any 
court  of  competent  jurisdiction.*'    ItisasuDl- 
dent  answer  to  thjs  claim  to  say  that  Barber 
was  not  the  "winner"  of  any  money  from 
White. 

There  is  a  further  view  applicable  to  this 
case,  arising  out  of  the  decision  of  this  court 
in  Biggins  v.  MeCrea,  116  U.  8.  671  [29:  764). 
In  that  case,  Higgins,  the  broker  of  McCrea^ 
sued  him  to  recover  moneys  which  Hiicgios 
had  paid  for  the  purchase,   at  the  Chicairo 
Boara  of  Trade,  oi  pork  and  lard,  on  the  in* 
struction  of  McCrea,  in  May,  1883,  deliveralila 
in  August,  1888,  on  such  day  as  the  acUer 
might  elect    In  his  answer,  McCrea  set  up  that 
he  had  engaged  with  the  plaintifF  in  gambliog 
transactions,  and  that  the  contracts  which  the 
plaintiff  had  msde  were  not  contracts  for  the 
actual  delivery  of  any  merchandise,  but  were 
pretended  purchases  and  mere  options,    and 
that  it  was  the  understanding  of  all  the  partiea 
to  the  transactions  that  no  merchandise  should 
be  delivered  on  the  contracts,   but  that    the 
same  should  be  settled  upon  the  differences  be- 
tween the  contract  prices  and  the  market  prioea. 
On  this  basis,  McCrea  claimed,  hy  way  of  coun* 
tercIaim,to  recover  judgment  against  the  plaint- 
iff for  the  sum  of  nearly  $20,000,  which  he  al- 
leged he  had  paid  to  the  plaintiff  to  carry   on 
such  gambling  transactions  and  to  purchase 
option  contracts.    The  plaintiff  deniea  the  ver- 
sion thus  given  by  the  defendant  of  the  trans- 
actions.   The  circuit  court  had  instructed     the 
jury  that  the  defendant  was  entitled  to  reco vei 
upon  hlB  counterclaim,  and  he  had  a  jud^meni 
accordingly.    This  court  held  that  the  cmae  oi 
the  defendant,  as  stated  by  himself  in  his  an 
swer  and  counterclaim,  was,  that  the  monej 
was  advanced  by  him  to  car^  on  a  gamhlini 
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traimodon,  that  with  bis  concurrence  the 
money  so  advanced  was  used  in  such  gambling 
transaction,  and  tbat,  by  the  Statute  of  Illinois, 
where  the  contracts  were  made,  they  were 
treated  as  gambling  contracts  and  were  void; 
that  the  couuterclaim  thus  stated  was  supported 
by  the  testimony  of  the  defendant,  given  on 
the  trial;  that  there  was  no  Statute  of  Illinois 
to  authorize  the  recovery  of  money  paid  on 
such  contracts:  and  that  no  recovery  could  be 
bad  by  the  defendant  This  court  said,  in  its 
opinion:  *'We  do  not  sec  on  what  ground  a  par- 
ty, who  says  in  his  pleading  that  the  money 
which  he  seeks  to  recover  was  paid  out  for  the 
accomplishment  of  a  purpose  made  an  offense 
by  the  law,  and  who  testifies  and  insists  to  the 
end  of  his  suit  that  the-  contract  on  which  he 
advanced  his  money  was  illegal,  criminal,  and 
void,  can  recover  it  back  in  a  court  whose  duty 
it  te  to  give  effect  to  the  law  which  the  party 
admits  he  intended  to  violate." 

The cUeree qf  ths  CHrcuit  Churtii  qfflrmsd. 


LEOPOLD  LAGOMBE  bt  al.,  Oommission- 
era  of  Mibohawicb  &  Tbadbrs  Bank,  AppU,, 

EDMUND     J.    PORSTALL'S    SONS,    as 
Agents  of  Babino  Bbos.  <&  Co.  bt  au 

(Bee  8. 0.  Beporter^s  ed.  66i^-672.) 

Sale  2f  piedffee^-equity  action  far  value  (tf  bonds, 

L  Where  a  pledfleor  of  bonds  Indoned  them  to 
the  bearer  and  deUvered  them  to  the  plediree,  to  be 
bj  Um  Bold  and  disposed  of  at|hl8  free  will  andpleas- 
ure,  without  notloe  or  aocoontabiUty  to  the  piedflre- 
or,  odd  that  this  was  a  consent  to  a  sale  of  the 
bonds  by  the  pledgee  and  a  waiver  by  the  pledgeor 
ot  any  risrht  accniinff  mider  a  former  sale  of  the 
bonds— the  seoond  sale  having  been  to  bona  JUie 
pfnrohasers  for  value  and  fairly  made. 

2.  The  pledgeor  oould  noL  after  waiting  some 
time  after  the  sale,  when  the  bonds  had  risen  to 
par,  maintain  an  aotion  in  equity  to  recover  the 
valoe  of  the  bonds,  where  he  had  never  made  any 
tender  for  the  puiposeof  redeeming  them  nor  any 
effort  to  reclaim  them. 

.  [No.  69.] 

Argued  Nov,  16  and  17, 1887.    Decided  Dee,  6. 

1887. 

APPEAL  tom  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana.    Affirmed. 

The  case  is  fully  stated  in  the  opinion. 

Meesrs,  Crammond  Kennedy  and  W.  S* 
Parkereon,  for  appellants: 

A  pledgee  cannot  sell  without  notice,  because 
notice  was  not  expressly  required  by  the  pledge. 

2  Pars.  Cont.  120,  and  cases  dted  in  note; 
Steams  v.  Mars/i,  4  Den.  227;  Stevens  v.  Hurl- 
but  Bankfil  Conn.  liQiChnyngham's  Appeal,  57 
Pfc.474. 

The  sale  without  notice  was  a  nullity. 

Middlesex  Bank  v.  Minot,  4  Met  825;  Bryan 
T.  Baldwin,  52  N.  T.  282;  Bryson  Y.Raynor,  25 
Md.  424:  Mielioud  v.  Qirod,  46  U.  8.  4  How. 
508  (11:1076). 

The  Barings,  having  lecdved  the  benefits  of 
the  agreement*  aie  estopped  from  changing 
their  position. 

Bigelow  Estop.  Isted.  678,  and  cases  cited. 

Ttesale  being  anullity  the  bonds  are  still  in 


pledge,  and  the  pledgeors  have  the  right  to  re- 
deem. 

To  a  bill  to  redeem  and  for  an  accounting, 
tender  is  not  a  prerequisite. 

Conyngham's  Appeal,  57  Pa.  474  and  casea 
cited. 

Tender  would  have  been  nugatory. 

Steams  Y,  Marsh,  4  Den.  227,  cited  in  Oortel' 
you  V.  Lancing,  2  Cai.  Cas.  200;  Story  Bailm. 
2d  ed.  849;  McLean  v.  Walker,  10  Johns.  472. 

The  form  of  this  action  does  not  determine 
the  rule  of  damages. 

Baker  v.  Drake,  53  N.  Y.  220;  Cortelyou  v. 
Lansing,  2  Cai.  Cas.  200. 

The  cases  of  Fisher  v.  Prince,  8  Burr.  1868; 
Parker  v.  Norton,  6  T.  R.  696,  and  Whitten  v. 
FuUer,  2  W.  Bl.  902,  have  long  since  settled 
that  if  the  chattel  after  the  conversion  increased 
in  value,  or  be  attended  with  other  circum- 
stances, the  damages  may  be  enhanced  accord- 
ingly. 

Sedg.  Damages,  2d  ed.  260  et  seq. 

The  price  on  the  day  of  trial  is  the  true  rule 
of  damages. 

Shepherd  v.  Johnson,  2  East,  211;  Doumes  v. 
Black,  1  Starkie,  818;  McArthur  v.  Seqforth,  2 
Taunt.  258;  Harrison  v.  Harrison,  1  Car.  &  P., 
412;  Weet  v.  Wentworth,  8  Cow.  82;  Clark  v. 
i\»n^,  7  Cow.  e&iiWUson  v.  LittU,  2  N.  Y.. 
448;  aomaine  v.  Van  Allen,  26  N.  Y.  809; 
Markham  v.  Jaudon,  41  N.  Y.  245,  modified  as 
to  the  fixed  and  unqualified  nature  of  the  rule 
of  dunages  in  conversion  by  Baker  v.  Drake, 
58  N.  Y.  211;  CoU  v.  Owens,  90  N.  Y.  868; 
Conyngham's  Appeal,  61  Pa.  474. 

Mr.  Joseph  H«  Cho»te»  for  appellees : 

The  securities  in  question  were  held  by  the 
Barings,  through  their  agents,  under  a  vidid 
pledge. 

Jaequet  y.  Hu  t>editors,  88  La.  Ann.  868L 

That  notice  01  the  time  and  place  of  sale 
should  be  dven  in  case  of  an  express  authority 
is  not  implied  in  the  case  of  an  express  author- 
ity to  sell  at  private  sale. 

MiUiken  y.  Dehon,  27  N.  Y.  Z^\ Robinsons, 
Hurley,  11  Iowa,  410;  Louisiana  Savings  Bank 
A  Safe  Deposit  Co,  v.  Bussey,  27  La.  Ann.  472. 

The  damages  recoverable  by  the  pledgeor 
agdnst  the  pledgee  making  the  irregular  sale 
is  limited  by  the  market  price  at  the  time  of 
such  sale.  Damages  upon  the  basis  of  a  future 
rise  in  price  is  not  recoverable. 

Baker Y,Drake,  58  N.  Y.  211;  Suydany,  Jen- 
kins, 8  Sandf .  614;  Shepherd  v.  Hampton,  16  U. 
S.  8  Wheat  200-204  (4:  869-871);  Ormsby  v. 
Vermont  Copper  Mining  Co,  56  N.  Y.  628-625; 
Baker  V,  Brake,  66  N.Y.  518;  Prince  y,  Conner, 
69  N.  Y.  608;  Oruman  v.  Smith,  81  N.  Y.  25; 
Colt  Y.Owens,  90  N.Y.  868. 

In  Louisiana  the  damages  are  limited  to  the 
price  or  value  at  the  time  of  sale,  with  interest. 

BadilloY,Tio,7  La.  Ann.  487;  WaterJumse  v. 
Bourke,XA^  La.  Ann.  ^S^',VanceY,Toume,\Z  La. 
225;  Chamberlain  v.  Worrell,  88  La.  Ann.  847. 

Mr,  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  decree  of  the  Cir- 
cuit Court  of  tne  United  States  for  the  Eastern 
District  of  Louisiana  dismissing  the  bill  of  the 
complainants,  who  are  appellants  here. 

The  appellants  are  commissioners  of  the  Me- 
chanics and  Traders  Bank,  a  corporation  or- 
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ganized  under  the  laws  of  the  State  of  Louis- 
tena,  which  beioff  in  liquidation  they  were 
appointed  as  sach  by  one  of  the  state  courts  of 
New  Orleans.  Before  the  failure  of  the  bank, 
which  was  declared  to  be  insolvent  on  the  19th 
dav  of  March,  1879,  there  had  been  placed  by 
it  m  the  hands  of  Edmund  J.  Forstall's  Sons, 
as  agents  of  Suing  Bros.  &  Co.,  a  very  con- 
siderable amount  of  public  securities,  bonds  of 
the  City  of  New  Orleans,  and  coupons,  under 
an  agreement  that  they  should  hold  them  as  se- 
curity for  the  indebtedness  of  the  bank  to  Bar- 
ing Bros.  ^  Co.,  an  English  banking  house. 
It  IS  said  that  these  securities,  at  the  time  the 
bill  was  filed,  were  of  the  value  of  $336,400. 

It  is  alleged  in  the  bill  that  shortly  after  the 
bank  was  declared  to  be  insolvent:  to  wit,  on  or 
about  the  22d  day  of  May,  1879,  the  said  E.  J. 
Forstall's  Sonsfraudulently  pretended  tosellsaid 
bonds  and  thereby  attempted  to  deprive  the  com- 
ploinaots  of  a  large  portion  of  the  assets  of  the 
bank,  which  was  a  great  wrong  and  detriment 
to  the  creditors  and  depositors.  The  fraud  al- 
leged in  regard  to  this  pretended  sale  was,  that, 
offering  the  bonds  without  any  advertisement, 
at  a  private  sale,  and  without  notice  to  com- 
plainants, tbe  defendants  employed  one  firm 
of  brokers  to  sell  the  securities  and  instructed 
another  to  buy  them  in  on  account  of  said  For- 
stall's Sons,  as  agents  of  Baring  Bros.  &  Co., 
and  that  they  were  not  sold  according  to  the 
well  known  usage  in  the  City  of  New  Orleans 
in  such  cases,  nor  according  to  the  terms  of 
the  contract  of  pledge.  They  insist  that  this 
sale  was  made  contn^  to  law  and  equity,  and 
is  therefore  void  as  against  the  bank  and  its 
creditors;  they  protested  against  said  sale;  and 
that  thereafter,  to  wit,  cbout  the  third  of  March, 
1880,  their  ri^ht  to  sue  for  said  bonds  and  any 
damages  arismg  from  said  illegal  sale  was  ex- 
pressly reserved  in  an  agreement  and  settle- 
ment with  said  Forestall'sBons,  as  such  agents, 
as  well  as  by  Judgment  rendered  by  the  Fifth 
District  Court,  in  a  suit  entitled  State  ex  rel. 
Wogan  v.  Meehania  tSi  Tradere  Bank  [85  La. 
Ann.  563].  They  further  say  that  the  bonds, 
which  were  sold  for  a  very  small  amount,  less 
than  50  per  cent  of  their  face  value,  are  now 
worth  in  the  market  fully  such  face  value,  if 
Dot  more. 

The  bill  requires  an  answer  from  the  defend- 
ants under  oath,  and  appends  six  specific  in- 
terrogatories to  be  answered.  The  relief  prayed 
is  that  the  pretended  sale  of  the  bonds  may 
be  decreed  to  be  null  and  void,  and  the  com- 
plainants to  be  their  owners,  and  that  tiie  de- 
fendants, Edmund  J.  Forstall's  Sons,  be  or- 
dered to  return  them  to  complainants;  and  that 
in  default  thereof  th^  be  decreed  to  pay  their 
full  value  of  $836,400,  subject  to  the  claim  of 
Baring  Bros.  &  Co.  against  the  bank  of  about 
$120,000;  and  for  such  other  and  further  relief 
88  the  nature  of  the  case  may  require. 

The  answer  to  this  bill  sets  out  a  copy  of  the 
agreement  under  which  Forstall's  Sons  held  the 
securities  as  follows: 


« 


"  Nbw  Obleaitb,  11th  March,  1876. 
Whereas,  Messrs.  Baring  Bros.  &  Co.,  of 
London,  have  continued  in  favor  of  the  Me- 
chanics and  Traders  Bank  of  New  Orleans  a 
credit  of  forty  thousand  pounds  sterling,  in 
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accordance  with  the  terms  of  the  letter  of 
Messrs.  Baring  Bros.  &  Co.,  dated  24th  May, 
1878,  and  addressed  to  the  said  bank,  and  con- 
firmed by  their  cable,  of  Oct  27th,  1878,  to 
Edm.  J.  rorstall  &  Sons:  Now,  in  order  to  se- 
cure the  full  and  punctual  payment  of  such 
amount  as  may  be  or  become  due  on  account 
of  said  credit,  the  Mechanics  and  Traders 
Bank  does  hereby  pled^  to  Messrs.  Baring 
Bros.  &  Co.,  and  place  in  the  hands  of  Edm. 
J.  Forstall's  Sons,  as  their  representatives,  the 
property  described  on  the  list  annexed  to  the 
present 

"And  it  is  herebv  agreed  that  in  the  event  of 
the  nonpavment  oi  the  amount  due  as  above 
stated,  Edm.  J.  Forstall's  Sons  are  hereby 
authorized,  as  agents  of  Messrs.  Baring  Bros. 
&  Co.  and  of  the  bank,  to  cause  said  pledsed 
property  to  be  disposed  of  for  cash,  at  public 
or  private  sale,  at  the  option  of  said  Earn.  J. 
Forstall's  Sons,  and  the  proceeds  of  said  sale 
shall  be  applied  to  the  payment  of  the  amount 
due  as  aforesaid,  with  interest  accrued  thereon, 
and  all  commissions,  costs,  and  charges  attend- 
ing said  sale,  the  obligation  of  the  bank  for  any 
balanoe  that  may  be  left  imcovered  by  the  pro- 
ceeds of  said  f  ale  remaining  in  full  force. 
"  fl.  jIallt,  President, 
"Moass  Habbis,  Cashier, 
"  Edm.  J.  FpBSTALL's  Sons,  Agents." 

The  defendants  deny  any  fraud  in  the  sale 
of  the  securities,  but  admit  that,  finding  it 
necessary  on  the  failure  of  the  bank  to  sell  the 
bonds  held  under  the  foregoing  agreement, 
they  put  them  into  the  hands  of  a  broker  to  be 
sola  on  the  market  in  the  usual  way»  and  in- 
structed another  broker  to  see  that  they  were 
not  sacrificed,  authorizing  him  to  say  that  they 
would  pay  one  eighth  of  one  per  cent  more  for 
them  to  the  purchaser  than  they  would  sell  for. 
They  claim  that  in  this  way  the  securities  were 
returned  to  them,  and  that  this  was  done  with- 
out any  fraudulent  purpose,  but  to  secure  the 
highest  market  price  for  the  bonds  at  the  sale. 
They  further  deny  that  they  ever  made  any 
aCTeement  by  which  they  recognized  the  ri^t 
of  complainants  in  the  bonds  after  this  rale. 
They  admit  that  in  one  or  two  settiements  made 
in  the  fifth  district  coiut,  in  the  course  of  the 
liquidation  of  the  bank,  certain  reservations  vr ere 
made  in  regard  to  the  rights  of  the  commis- 
sioners to  assert  further  claims  on  those  bonds 
by  litigation;  but  that  they  never  admitted  the 
existence  of  any  right  of  recovery  against  these 
defendants.   They  say,  however,  that  whatever 
right  complainants  may  have  had  to  call  these 
defendants  to  account  for  any  value  in  the  bonds 
beyond  that  for  which  they  were  sold,    waa 
abandoned  and  expressly  given  op  by  the  act 
of  the  complainants  in  indorsing  the   bond! 
under  an  order,  obtained  on  the  application  oi 
said  commissioners,  from  the  said  Fifth  I>istrici 
Court  of  the  Parish  of  Orleans,  under  wlios^ 
jurisdiction  the  bank  was  being  liquidated ;  anc: 
that  therafter,  on  or  about  the  20th  day  of  M  av 
1880,  the  complainants  did  indorse    all    saw 
bonds  to  bearer  under  the  certification  and  seti 
of  office  of  A.  Abat,  a  notary  public,  for  th 
piupose  of  ^ving  authentici^  to  suc^  action 
Ana  complainants  did  then  deliver  sai<i  bond 
so  indorsed  by  them  to  Forstall's  Sons,  to  li 
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bj  them  told  and  disposed  of  at  tbeir  free  will 
and  pleasure,  without  any  further  notice  to 
complainants  or  accountabuity  or  responsibility 
of  Baring  Bros.  &  Co. 

They  further  say  that  the  said  bonds  were 
duly  and  regularly  sold  and  disposed  of  to 
strangers  by  said  !Bdmund  J.  Forstall's  Sons, 
in  cood  faitn  and  in  accordance  with  the  usual 
ana  customary  course  of  such  business  in  New 
Orleans,  at  the  dates  and  for  the  prices  stated  in 
Exhibit  No.  8,  annexed  thereto,  and  that  such 
prices  were  the  full  and  fair  values  of  said 
'^inds  at  the  time  of  side,  and  the  utmost  and 
best  prices  that  could  1:<e  had  or  obtained  for 
the  same.  Accompanying  this  is  a  schedule  of 
the  sales,  with  the  dates,  and  the  prices  which 
the  bonds  brought  This  amount  was  consider- 
abljT  leas  tbtm  the  debt  due  by  the  bank  to 
Banng  Bros.  A  Co. 

Thm  is  very  Uttle  contradiction  in  regard  to 
the  facts  of  the  case,  as  shown  by  the  testimony 
[5673  and  the  pleadinn.  As  to  the  question  of  inten- 
tional fraud  in  u»e  first  sale  of  the  bonds,  it  is 
repelled  by  the  testimony  of  the  members  of 
the  firm  of  Forstdl's  Sons,  and  yet  the  trans- 
action is  one  which  it  might  be  difficult  to  sus- 
tain in  a  court  of  equity.  We  do  not  feel, 
howeyer,  called  upon,  in  view  of  other  facts  in 
the  case,  to  decide  this  question.  Nor  do  we 
think  it  necessary  to  pass  upon  the  effect  of 
what  is  called  in  the  bill  of  complaint  the  right 
reseryed  to  the  complainants  to  sue  the  defend- 
ants on  account  of  that  transaction. 

In  the  course  of  the  administration  of  the  af- 
fairs of  the  bank  in  the  Fifth  District  Court  of 
Orleans,  it  became  necessary  to  declare  divi- 
dends; and  Baring  Bros.  &  Co.  asserted  a  claim 
to  a  share  of  such  dividends,  on  acccount  of  the 
difference  between  the  amount  of  their  debt  and 
the  amount  for  which  the  securities  had  been 
sold.  This  difference  was  about  forty-nine 
thousand  dollars.  In  submitting  to  the  pay- 
ment of  these  dividends  the  defendants  ana  the 
complainants  agreed  to  a  judgment  by  the  Fifth 
District  Court,  which  contamed  tba  following 
clause: 

"  It  is  further  ordered,  adjudged,  and  decreed 
that  all  the  rights  of  both  the  opponents  and  the 
bank  in  liquidation  touching  the  value  of  180 
missinff  coupons,  and  any  damages  resulting 
from  the  sale  of  the  bonds  of  the  bank  in  pledge 
by  said  opponents,  are  expressly  reserved." 

It  is  asserted  by  defendants  that  by  subse- 
quent settiements  and  proceedings  in  that  court 
this  reservation  was  abandon^],  and  that  a 
judgment  of  the  court  on  that  subject  is  a  bar 
to  the  prep^nt  suit.  For  a  reason,  presentiy  to 
be  seen,  we  do  not  think  it  necessary  to  decide 
this  question  either.  Whatever  the  reservation 
of  a  right  to  sue  may  mean,  it  cannot  be  con- 
strued into  an  admission  of  a  liability  of  the 
defendants,  or  that  a  just  cause  of  action  existed: 
and  it  may  be  conceded  that  up  to  the  time  of 
the  indorsement  of  these  bonds  to  bearer,  on 
the  20th  of  May.  1880,  of  which  there  is  no  de- 
nial, they  were  stiii  in  the  possession  of  Forstall's 
Sons,  under  such  circumstances  that  if  the 
amount  of  the  debt  to  Baring  Bros.  <&  Co.  had 
[568]  been  tendered  to  them,  and  a  demand  made  of 
the  bonds,  the  plaintiffs  would  have  been  en- 
titled to  have  Uiem  delivered  up.  No  such 
tender  was  made.  No  such  demand  was  made. 
The  bonds  at  that  time  were  but  littie,  if  any, 
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more  valuable  than  they  were  at  the  time  of  the 
first  sale  by  Forstall's  Sons. 

We  are  of  opinion  that  the  action  of  the  pres- 
ent complainants,  in  indorsing  these  bonds  as 
payable  to  bearer,  and  deliveruig  them  in  that 
condition  to  Forstall's  Sons,  with  the  knowl- 
edge that  they  had  been  or  were  to  be  sold 
again  by  that  firm,  and  for  the  purpose  of  en- 
abling them  to  transfer  them  with  a  jgood  titie» 
must  be  considered  a  waiver  of  any  nght  to  sue 
on  account  of  the  first  sale.  This  mdorsemen^ 
and  tiie  subsequent  sale  by  Forstall's  Sons, were 
in  fact  a  waiver  on  both  sides  of  the  previous 
sale,  and  of  any  rights  accruing  under  it,  as 
well  as  a  consent  by  both  parties  to  the  second 
sale. 

The  sales  appear  to  have  been  made  at  differ- 
ent times  and  to  diff eren  t  persons,  each  of  whom  • 
became  therefore  innocent  purchasers  for  value 
of  the  bonds  which  are  the  subject  of  contro- 
versy. No  attempt  is  made  to  impeach  the 
fairness  of  these  stiles.  It  is  not  even  charged 
that  the  prices  obtained  were  less  than  the  mar- 
ket value  of  the  bonds  sold.  If  the  right  to 
sell  these  bonds  for  the  debt  due  to  Baring 
Bros.  &  Co.  at  that  time  be  conceded,  as  we 
think  it  must  be,  then  no  just  complaint  can  be 
made  of  the  sales  or  of  the  proceedings  attend- 
ing them.  A  full  report  of  those  sales,  with 
the  amounts  received,  and  a  statement  of  the 
account  as  thus  adjusted,  is  set  out  by  the  an- 
swer as  an  exhibit. 

If  the  complainants  had  chosen  to  stand 
upon  their  rights,  or  the  rights  of  the  bank, 
growing  out  or  the  fraud  in  the  first  sale,  it  may 
be  well  to  consider  what  course  they  should 
have  pursued.  Treating  the  first  sale  as  a  fraud 
they  might  have  tendered  the  amount  due  on 
the  bonds  and  brought  an  action  of  replevin  or 
sequestration.  But  there  were  two  reasons  why 
they  could  not  do  this.  First,  they  did  not 
have  the  money  to  tender  to  Forstall's  Sons  fox 
the  debt  to  Baring  Bros.  &  Co. ;  and  second, 
the  bonds  were  not  worth  any  more  in  the  rsQgi 
market  than  they  had  been  sold  lor  bv  Forstall's  ^  ' 
Sons,  and  the  amount  credited  on  the  debt  to 
Baring  Bros.  &  Co.  They  might  also  have 
brought  an  action  in  the  nature  01  tort  for  con- 
version, in  which  case,  if  they  had  succeeded, 
the  value  of  the  bonds  would  have  been  the 
measure  of  their  recovery,  after  deducting  the 
amount  due  to  Baring  Bros.  &  Co. 

It  is  obvious,  as  the  testimony  clearly  shows, 
that  the  bonds  were  worth  but  little  more  in  a 
fair  market  at  the  time  this  indorsement  was 
made  than  when  they  were  first  sold  by  For- 
stall's Sons,  and  that  there  was  no  right  of  ac- 
tion at  law  by  which  any  sum  could  have  been 
recovered  worth  the  litigation.  It  is,  therefore, 
easy  to  conceive  that  when  these  commissoners 
of  the  bank  in  liquidation  asked  of  the  court, 
in  which  that  liquidation  was  pending,  for 
power  to  indorse  these  bonds  and  deliver  them 
to  Forstall's  Sons  for  sale,  they  were  doing 
the  wisest  thing  that  could  be  done  at  that 
time  for  the  crcaitors  of  the  bank;  for  by  such 
sale  the  bank  would  get  the  benefit  of  all  that 
the  pledged  securities  were  worth  then  in  the 
market,  and  by  any  aciion  at  law  which  they 
could  bring  they  could  recover  no  more. 

The  complainants  in  this  case  seek  to  avoid 
all  considerations  of  this  kind  bv  bringing  a  bill 
in  equity .    And,  ignoring  all  the  transactions 
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that  haTe  taken  place  about  the  diQ)08ition  of 
the  bonds,  they  ask  that  the  defendants  shall  be 
decreed  to  deuver  up  these  bonds  to  them,  and, 
if  they  fail  to  comply  with  that  order,  that  they 
shall  be  held  Uable  for  the  i>resent  market 
▼alne,  which  has  increased  during  the  contin- 
uance of  this  controversy,  and  since  their  last 
sale  by  Forstall's  Sons,  to  the  sum  of  $386,400, 
being  the  par  value  of  the  various  bonds  and 
coupons. 

It  is  dear  that  complainants,  when  they 
brouf  ht  tills  acUon,  knew  very  well  that  they 
could  not  have  the  relief  asked  for  in  the  first 
part  of  their  claim,  because  by  their  own  in- 
dorsement of  the  bonds  they  had  been  trans- 
ferred under  valid  sales  to  numerous  persons, 
who  either  held  them  as  innocent  purchasers 
for  value  or  had  parted  with  them  to  others  who 
held  them  in  the  same  character.  Their  only 
rKTrn  efficient  prayer  of  relief,  therefore,  was  for  a 
107UJ  ^Q^*f0e  against  the  defenoants  for  the  value  of 
the  bon£,  which  they  now  insist  must  be  esti- 
mated as  of  the  time  of  the  decree. 

The  first  obiection  to  this  relief  is  that  it  is 
simply  what  they  could  recover,  if  they  could 
recover  at  all,  in  an  action  at  law.  It  is  the 
damages  whidi,  on  their  theory,  are  due  for  an 
unla^ul  conversion  of  the  bonds.  It  is  so 
spoken  of  by  counsel  in  the  srsument,  and  the 
authorities  referred  to  as  furnishing^  Uie  meas- 
ure of  damages  are  all  in  cases  of  actions  at  law 
for  what  is  equivalent  to  a  conversion  of  prop- 
erty held  for  another's  use.  We  see  no  reason 
why  a  court  of  equity  should  be  resorted  to  for 
this  remedy;  nor  is  there  anything  in  the  nat- 
ure of  the  transaction,  since  no  actual  fraud  on 
the  part  of  Forstall's  Sons  is  proved,  why  an 
action  at  law  should  not  have  been  the  appro- 

griate  one  to  recover  these  dunages.  The  case 
I  by  no  means  a  complex  or  difficult  one.  The 
facts  are  few  and  easuy  proved.  The  transac- 
tioDS  are  open  and  patent  to  everybody,  and  an 
action  at  law  would  afford  complete  and  a^nle 
remedy  for  the  wrong  complained  of.      ^ 

But  if  we  suppose  that  the  nature  of  tkc  case 
is  one  of  which  a  court  of  equity  has  jurisdic- 
tion, as  equity  is  administered  in  the  circuit 
courts  of  the  United  States,  then  other  consid- 
erations seem  to  forbid  the  relief  prayed  for, 
or  any  equitable  relief  whatever. 

The  first  of  these  considerations  is  that  the 
complainants,  as  representing  the  bank  and  its 
creditors,  have  not  only  never  made  any  tender 
for  the  purpose  of  redeeming  these  bonds,  but 
have  received  their  full  market  value  as  a  credit 
on  the  debt  to  Baring  Bros.  &  Co.  ,to  the  payment 
of  which  they  were  devoted,  as  well  as  permit- 
ted the  transaction  bv  which  these  bonos  were 
sold,  and  the  proceeds  so  appropriated,  to  stand 
from  May,  18^,  when  the  sale  was  made,  until 
May,  18^,  when  the  present  suit  was  brought, 
without  any  further  effort  to  reclaim  the  bonds, 
and  without  any  further  protest  a^nst  that 
Kde,  and  without  payment  of  any  dividend  on 
the  sum  for  which  they  sold.  It  is  obvious  that 
durinff  the  greater  part  of  this  time  the  value  of 
these  bonds  was  riang  in  the  market,  and  the 
persons  who  had  purchased  them  at  open  «ile 
lor  a  fair  consideration  were  recdving  tiie  bene- 
rs7i  1  ^^  ^'  ^^  increase  in  price;  but  they  were  not 
'^  -I  responsible  in  any  way  to  the  compladnants,  who 
had  indorsed  those  bonds  and  thus  enabled 
them  to  purchase  them. 
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The  proposition  now  made  by  complainanta. 
that,  after  waiting  durine  all  this  Ume,  ana 
seeing  the  bonds  nse  in  value,  they  could  dect 
to  bnng  suit  in  equity  when  thdr  price  had 
risen  to  par,  and  they  were  worth,  with  Uie  ac- 
cumulated interest  and  coupons,  nearly  three 
times  what  they  were  sold  and  accounted  for, 
is  one  which  does  not  commend  itself  to  a  court 
of  equity.  It  may  be  true  that  it  was  the  niis> 
fortune  of  the  bank  that  it  had  no  money  dur- 
ing this  time  to  tender  for  the  redemption  of 
these  bonds;  but  it  is  equally  true  that  if  tbey 
had  made  such  tender,  thev  well  tmew  that 
they  could  not  get  them,  because  they  bad 
passed  from  the  possession  of  Uie  present  de- 
fendants. 

Nothing  hindered  them  foom  bringing  their 
action  at  law  at  any  time.    To  say  that  tbey 
could  delay  for  any  length  of  time,  within  the 
period  of  prescription,  and  bring  this  suit  in 
equity  when  the  securities  bore  the  highest 
price  in  the  market,  would  be  very  unjust, 
even  if  they  had  given  no  consent  and  taken  no 
part  in  the  sale  of  the  bonds.    But  when  we 
consider,  in  addition,  that  the  sale  could  not 
have  been  made  wiUiout  thdr  consent,  that 
they  themselves  procured  an  order  of  the  court 
authorizing  them   to   consent,  and  actually 
placed  upon  them  the  indorsement  without 
which  they  could  not  have  been  sold  at  aU,  it  is 
idle  to  say  that  they  were  not  bound  by  that 
sale,  and  that  they  now  retain  a  right  to  go 
upon  the  trustees  of  this  pledge  U,  recover  of 
them  the  increase  in  the  value  of  the  securities 
between  that  time  and  the  present. 

This  attempt  to  play  fast  and  loose  with  a 
supposed  right  of  action,  against  parties  who 
were  mere  agents  or  trustees,  and  who  had  no 
interest  in  the  cause,  while  through  a  series  of 
years  the  value  of  the  matter  in  contest  went 
up  ak#d  down  in  the  scale  of  public  market 
prices,  does  not  commend  itself  to  the  con- 
sdence  of  anyone.    The  truth  is,  that,  conced 
ing  the  first  ^e  to  have  been  simply  void  and 
ineffective,  the  bonds  remaining  in  the  hands 
of  Forstall's  Sons,  it  became  thdr  daty  to  sdl 
those  bonds  at  as  early  a  time  as  possiSle,  and 
place  the  proceeds  in  thehands  of  Baring  Bros, 
&  Co.,  in  payment  of  the  obligation  of  the  bank 
to  them.    That  this  has  been  done  faithfully 
and  with  the  consent  and  aid  of  the  oomplain 
ants,  is  a  suffident  answer  to  all  that  is  alWec 
in  the  bfll. 

The  dsone  qf  the  Oinmii  Court  dumistinff  th 
biU  i$  therrfare  afflrmed. 


NEW  YORK,  LAKE  ERIE  &  WESTBR] 
RAILROAD  COMPANY,  Fff.  %n  Shr.. 

V, 

QEOROE  R.  MADISON. 
(See  8.  GL  Beporter^sed.  62^-6873 
Oround  qf  error— abatraei  queetionm  €ff  iaw. 


1.  Where  the  courts  in'sahmlttlnff  a  nnnu  to  t 
jury,  directed  them  to  disregaid  oenain  testtmoi 
88  improperly  admitted,  and  the  Jury  oould  u 
have  been  misled,  h«ld,  that  the  admlaslon  of  t 
testimony  was  no  around  of  error. 

8.  Abstract  quesaons  of  law  will  not  t^e'oonaldei 

here  on  a  writ  of  error,  unless  it  appeaxB  Irom  t 

bfll  of  exceptions,  or  otherwise  in  the  raoor^  tl 

the  facts  were  such  as  to  make  such  QioestloM  n 

itenalto  the  issue  whioh  was  tried. 

13. 


im. 


Nsw  YoBK,  L.  £.  &  W.  R  It  Co.  y.  Madibov. 
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[No.  66J 
Argued  UTtrn.  11, 1887.      Decided  Dee.  S,  1887. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Korthem  District  of  Ohio. 
Affirmed. 

The  action  was  brought  by  a  brakeman  to 
recover  damages  for  personal  injuries  receiyed 
while  attending  to  the  duties  required'of  him  as 
brakeman,  and  which  he  claims  to  have  resulted 
from  the  negligence  of  the  Railroad  Company. 

As  appeared  from  the  evidence,  Madison,  the 
phuntin,  entered  between  two  cars  of  a  freight 
train  with  intent  to  perfbrm  the  duties  of  a 
brakeman,  but  caueht  his  foot  between  the  rail 
of  the  track  and  uie  plank  which  was  there 
Q>iked  down  between  the  tracks  for  a  roadway 
crossing,  and  before  he  could  extricate  his  foot, 
the  car  wheel  came  upon  him  and  caused  the 
iniuiy. 

The  case  is  further  stated  by  the  court. 

Meetre.  J.  £•  Ingrersoll  and  L,  A,  Eue- 
miUn  for  plaintiff  in  error: 

Additional  precautions  and  safeguards  taken 
by  the  company  after  an  injury  are  not  admis- 
sible to  show  its  negligence. 

Pierce,  R  R.  294;  Baird  v.  Daly,  68  N.  Y. 
547;  Ui^bert  v.  Si.  Louie,  K.  0.  A  N.  K  Co. 
45  Iowa,  27;  Mixree  v.  Minneapolis  4b  8t.  L.  R. 
Co.  11  Am.  &  Eng.  R  R  Cas.  170. 

The  declarations  and  admissions  of  the  com- 
pany's servants  are  admissible  only  when  a 
part  of  theresptftto.  . 

Pierce.  R  R  294. 

Plaintiff  assumed  the  risk  arising  from  the 
negligence  of  the  road  master  or  section  boss  as 
that  of  a  colaborer  or  fellow  servant. 

RandaU  v.  Baltimore  dt  0.  E.  B.  Co.  109  U.  S. 
478  (27: 1008);  FanoeU  y.  Boeton  dW.  R.B. 
Corp.  4  Met.  40;  B.  Co.  v.  Bider,  62  Tex.267;  B. 
On.  V.  Shackelford,  42  Ark.417;  B.  Co.  v.  DoyU, 
60  Miss.  977;  Uollinev.  St.  Pauldt  S.  C.  B.  Co. 
80  Minn.  31;  Bobertson  v.  Terra  Haute  d  I.  B. 
B.  Co.  78  lud.  77;  Enoland  v.  Milwaukee,  L.  S. 
dW.R  Co.  54  Wis.  226;  Slater  y.  Jewett,  86  N. 
Y.  61;  Murphy  v.  Boston  4b  A.  B.  B.  Co.  88  N. 
Y.  146;  Harvey  Y.  N.  T.  Cent.  4b  H.  B.  B.  B.  Co. 
88  N.  Y.  481;  Chicago,  M.  4b  St.  P.  B.  Co.  v. 
Botis,  112  U.  S.  877  (28:  787). 

lu  Northern  Pae.  B.  B  Co.  v.  Herbert,  116  U. 
8.  642  (29: 755),  the  court  by  divided  opinion 
holds,  p.  652  (760)  that  a  superintendent  of  re- 
pairs was,  so  far  as  that  duty  was  concerned, 
the  representative  of  the  Company  and  his  neg- 
ligence was  its  negligence 

ButseeMadBiv&rd:L.K.B.B.  Co. Y.Barber, 
50hio.  St. 541;  ColumbusdbX. B. R  Co.  y.  Webb, 
12  Ohio  St.  475;  Little  Miami  B.  B.  Co.  y.  Htz- 
Patrick.  42  Ohio  St.  818;  WJiaalan  v.  MadBiver 
4b  L.  B.  B.  R.  Co.  8  Ohio  St  251. 

Mr.  Edward  S.  Meyer,  for  defendant  in 
error: 

There  is  no  bill  of  exceptions,  of  which  this 
court  can  take  cognizance. 

R  8.  U.  8.  §  914;  R  8.  of  Ohio,  §  §  5298, 
5301,  5302;  Kerry.  State,  86  Ohio  St.  614;  HUl 
V.  Bassett,  27  Ohio  St  597;  MuUer  v.  Ehl&rs,  91 
U.  8.  249(28: 319);  Hunnicutt  v.  Peyton,  102  U. 
8.  S33  (26: 118). 

The  evidence  claimed  to  be  incompetent  was 
relevant  as  part  of  the  resgestm,  even  though  it 
disclosed  the  immediate  repair  of  the  defective 
rosdbed  by  the  roadmaster  and  section  foreman. 
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Morse  y.  Minneapolis  4b  St.  L.  B.  Co.  80  Minn. 
465;  Baird  v.  Daly,  68  N.  Y.  547;  Casey  y.  JV. 
T.  Cent.  4bH.  B.B.  B.  Q>.7SN.  Y.  518;  Cov- 
ington  4bL.B.B.  Co.  v.  Ingles,  15  B.  Mon.  687; 
DaUy.  Delaware,  L.  4b  W.  B.  B.  Co.  IZ  N.  Y. 
468;  West  Chester  4b  P.  B.  B.  Co.  y.  MeElwee, 
67  Pa  811;  Brehm  y.  Great  Western  B.  Co.  U 
Barb.  256. 

And  even  if  incompetent  and  improperiy  ad- 
mitted, its  admission  would  not  constitute 
ground  for  reversal  of  judgment,  there  being 
competent  prtma/aciiff  evidence  in  the  case  on 
the  same  point 

Cooper  V.  Coates,  88  U.  a  21  WalL  lOfi 
(22: 481). 

The  duty  of  a  railroad  company  to  provide 
and  maintain  in  proper  repair  a  suitable  and 
reasonably  safe  roadbed,  tracks,  and  necessary 
appliances,  is  one  that  cannot  be  delegated  to 
any  of  its  servants  so  as  to  relieve  the  company 
of  responsibility  to  a  servant  who  is  injured. 

In  Uie  performance  of  such  delegated  duty 
the  servant  represents  the  company,  and  his 
negligCDce  is  the  negligence  of  the  company. 

Dat)is  V.  Central  Ft.  B.  B.  Co.  55  Vt.  84; 
Ford  V.  Fitdiburg  B.  B.  Co.  110  Mass.  240; 
AviUa  y.  Nash,  117  Mass.  318;  BMen  v.  Fitch- 
burg  B.  B.  Co.  129  Mass.  268;  Shanny  v.  An- 
droscoggin MiUs,  66  Me.  420;  Hough  v.  Texas  4b 
Pae.  B.  B.  Co.  100 U.  8.  218(25:61^;  Northern 
Pae.  B.B.Co.y.  Herbert,  116  U.  8.  642  (29:755). 

Even  if  the  iniury  to  the  servant  Is  caused  in 
part  by  the  negligence  of  a  fellow  servant,  and 
in  part  by  the  failure  of  the  defendant  com- 
pany to  provide  or  maintain  a  suitable  roadbed, 
track,  or  necessary  appliances,  the  neglisence  of  * 
the  fellow  servant  will  not  exonerate  the  com- 
pany from  the  consequences  of  its  own  default 

mis  V.  New  York,  L  B.  4bW.  B.  B.  Co.  95  N. 
Y.  546;  Grand  T¥unk  B  Co.  v.  Cummings, 
106  U.  8.  700  (27: 266);  Elmer  y.  Locke,  185 
Mass.  575;  Northern  Pae.  B.  B.  Co.  v.  Herbert, 
supra. 

Messrs.  J.  E«  IngpereoU  and  L.  A.  BusseU, 
for  plaintiff  in  error,  in  reply: 

Our  bill  of  exceptions  is  su£Qcient 

U.  S.  V.  BrHUing,  61  U.  8.  20  How.  252 
(15:  900);  Dredgey.  Forsyth,  67  U.  8.  2  Black, 
563  (17:  253);  Phelps  v.  Mayer,  56  U.  8.  15 
How.  160  (14: 648);  Stanton  v.  Bmbrey,  93  U.  8. 
548  (23:983);  Hunnicutt  y.  Peyton,  102  U.  8. 
833  (26: 113);  Cooper  v.  Coates,  88  U.  8.  21 
Wall.  105(22:481). 

It  must  api>ear  beyond  a  doubt  that  admission 
of  improper  evidence  neither  did  prejudice  nor 
could  have  preludiced  a  party  against  whom  the 
error  was  made,  or  the  case  will  be  reversed. 

Smith  y.  Shoemaker,  84  U.  8.  17  Wall.  630 
(21:717);  Deery  v.  Cray,  72  U.  8.  5  Wall.  796 
(18: 653);  Mo(yres  v.  Citizens  Nat.  Bank,  104  U. 
8.  625  r26:870);  Gilmer  v.  Higley,  110  U.  8.  47 
(28: 62);  Vicksburg  4b  M.  B.  B.  Co.  v.  O'Brien, 
119  U.  8.  99  (30: 299). 

What  was  done  by  the  Railway  Company  by 
way  of  changing  the  position  of  the  plans  at  the 
place  of  the  accident,  on  the  afternoon  of  the 
day  and  some  time  after  the  accident,  and  what 
was  said  by  the  employee  then  making  the  re- 
pairs, as  to  the  condition  of  the  plank  at  the 
time  of  the  accident,  were  not  admissible  as 
parts  of  the  res  gesta. 

Cleveland,  C.  4b  C.  B.  B.  Oo.y.  Mara,  26  Ohio 
St.  185;  Williamson  v.  Cambridge  B.  B.  Co.  2 
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Mass.  (L.  ed.)  210,  8  New  Eng.  Rep.  760, 144 
Mass.  148. 

When  are  the  employees  feUow  senrants. 

BandaU  v.  BaUimor§  d  0.  R  B.  Ch.  1Q»  U. 
8.  478  (27: 1002). 

The  law  of  the  place  where  the  right  arises, 
governs. 

The  SeoOand,  106  U.  S.  24  (26:  1001);  Bank 
qfU.  8,  V.  DonnaXly,  88  U.  S.  8  Pet  861  (8:974); 
Andrefos  v.  P&nd,  88  U.  S.  18  Pet  65  (10:  61). 

The  master  is  not  a  warrantor  or  insurer  of 
the  servant  against  harm.  Hough  v.  Texa»  d 
PacB,B.Co,  100  U.  S.  218  (26: 612);  Wabcuih 
B.  Oo.  V.  McDanUU,  107  U.  8.  454  (27: 605). 

Mr.  OhUfJuitiee  Watte  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  Madison,  the  de- 
fendant in  error,  for  injuries  received  by  him 
through  the  alleged  n^ligence  of  the  New 
Tock,  Lake  Ene  and  Western  Railroad  Com- 
pany, while  he  was  in  its  employ  as  a  brake- 
man.  He  charged  in  his  petition  that  '*  After  a 
train  of  cars  operated  by  said  defendant,  and 
on  which  train  he  was  employed  as  aforesaid, 
had  stopped  at  the  Town  of  Mantua,  a  station 
along  the  line  of  said  Company  in  the  district 
and  division  aforesaid,  it  became  necessary  in 
the  course  of  his  duties  to  step  between  two 
cars  of  said  train  for  the  purpose  of  uncoupling 
them,  and  while  so  engaged,  without  any  fault 
or  negligence  on  his  part,  but  through  the  fault 
and  negligence  of  this  defendant  in  ^rmittlng 
Its  roadb^  at  said  town  to  remain  in  an  un- 
safe, insecure,  and  dangerous  condition,  all  of 
which  was  unknown  to  this  plaintiff,  his  right 
foot  was  caught  and  held  fast  in  said  roadbed, 
and  while  so  caught  and  held,  being  unable  to 
extricate  It,  be  was,  without  any  fault  on  his 
part,  but  through  the  negligence  and  careless- 
ness of  defendant,  struoc,  jammed,  and  run 
over  by  one  of  defendant's  cars,  so  InjurlDg  his 
left  1^  as  to  necessitate  its  amputation  and 
cause  the  loss  thereof." 

The  answer  denied  that  the  injury  was  caused 
by  the  negligence  of  the  Ck>mpany,  nnd  iDsisted 
that  it  happened  through  the  fault  ot  ihe  plaint- 
iff himself. 

The  errors  assigned  here  are: 

1.  That  the  circuit  court  erred  In  the  admls- 
don  of  incompetent  evidence  at  the  trial;  and, 

2.  That  the  circuit  court  erred  in  its  charge 
to  the  jury. 

In  reference  to  the  first  of  these  assignments 
the  bill  of  exceptions  shows  that  at  the  trial 
several  witnesses  were  called  by  the  plaintiff, 
who  were  permitted  to  testify  to  certain  altera- 
tions which  were  made  in  the  roadbed  by  Uie 
section  foreman,  wiUi  the  knowledge  and  ap- 
proval of  the  road  master,  after  the  accidcDt  oc- 
curred. This  was  objected  to  at  the  time,  and 
exceptions  were  duly  taken;  but  tiie  court,  in 
submitting  the  case  to  the  jury,  directed  them 
to  disregard  that  testimony  altogether,  as  it  had 
been  Improperly  admitted,  ana  must  not  be 
<x)nsldered  as  tending  to  prove  that  the  "rail- 
road track  was  not  in  a  reasonably  safe  condi- 
tion at  the  time."  It  is  true  that,  in  one  place 
in  its  charge,  the  court  »yd  this  evidence  was 
"not  to  be  regarded  ♦  ♦  ♦  as  an  admission  of 
the  defendant  of  the  defective  character  of  the 
roadbed;"  but  afterwards  it  was  expressly 
stated  that  the  testimony  was  not  to  be  considf- 
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ered  at  all,  as  the  section  foreman  could  not  at 
the  time  Uie  alternaUons  were  made  do  any- 
thing that  would  bind  the  Company  upon  the 
question  of  the  condition  of  Uie  track  when  the 
accident  occurred.  The  jury  could  not  have 
been  misled  on  this  subject 

As  to  the  other  error  anigned,  it  is  sufficient 
to  say  that  there  is  nothing  in  the  record  to  show 
the  materiality  of  the  chi^ge  complained  of,  or 
of  the  requests  to  charge  which  were  refused. 
No  part  of  the  evidence,  save  that  which  was 
excepted  to,  is  set  out  in  the  bill  of  exceptions, 
and  there  is  no  such  statement  of  the  facts 
proven  as  will  enable  us  to  see  that  the  charge 
as  given  or  refused  had  any  reference  to  the 
case  as  it  appeared  at  the  trial.    The  record  as 
it  comes  to  us  presents  only  abstract  questions 
of  law,  which  may  or  may  not  have  been  ruled 
in  a  way  to  affect  the  defendant  iDjuriously. 
It  has  long  been  settled  that  such  quesiions  will 
npt  be  considered  here  on  a  writ  of  error  un- 
less it  appears  tom  the  bill  of  exceptions,  or 
otherwise  in  the  record,  that  the  facts  were 
such  as  to  make  them  material  to  the  issiie 
which  was  tried.    As  was  said  in  Dunlop  ▼. 
Munroe,  1 1 U.  S.  7  Cranch,  270  [8:389]:   "Each 
bill  of  exceptions  must  be  conslnered  as  present- 
ing a  distlDCt  and  sut)stantive  case;  and  it  is  on 
the  evidcDce  stated  in  itself  alone  that  the  court 
Lb  to  decide.    We  cannot  go  beyond  it  and  col- 
lect other  facts  which  must  have  been  in  the 
miDd  of  the  party,  and  the  insertion  of  which 
in  this  bin  of  exceptions  could  alone  have  sanc- 
tioned the  opinion  Its  praved  for."  To  the  same 
effect  is  WoTtHngton  v.  Ma9(m,  101  0.  8.  149, 
152  [25:848,  849],  where  this  appears:  "Aa  we 
understand  the  principles  on  which  judgments 
here  are  reviewed  by  writ  of  error,  that  error 
must  appear  by  some  ruling  on  the  pleadiugs, 
or  on  a  state  of  facts  presented  to  this  court. 
Those  facts,  apart  from  the  pleadings,  can  only 
be  shown  here  by  a  special  verdict,  an  agreed 
statement  duly  signed  and  submitted  to  the 
court  below,  or  by  bill  of  exceptions.     When, 
in  the  latter,  complaint  is  made  of  the  instruc- 
tions given  or  refused,  it  must  be  accompanied 
by  a  distinct  statement  of  testimony  given  or 
offered  which  raises  the  question  to  which  the 
instructions  apply."    "The  proof  of  the  facts 
which  malce  the  charge  erroneous  must  be  dis- 
tinctly set  forth,  or  it  must  appear  that  evidence 
was  given  tending  to  prove  them."   See  also  U. 
8.  V.  Morgan,  52  U.  8,11  How.  154,158  [13:643. 
645]:  Bf€d  v.  Gardner,  84  U.  S.  17  Wall.  409 
[21:6651;  Jonee  v.  Buekell,  104  U.  8.  554  [26:- 
841];  Phctnix  L.  Ins.  Oo.  v.  Baddin,  120  XJ.  S. 
188,  106  [80:  644,  648]. 

Upon  the  record  as  it  come*  to  u$  we  find  yi# 
error,  and  the  judgment  UeoneequenUy  t^ffitrtnetL 


LOUIS  BENTTES,  Flff.  in  Err. 

BENJAMIN  HAMPTON. 

<8ee  8.  C.  Reporter^  ed.  U9-GIL> 

AMsignment  of  err$r$— printed  hri^^ 

"L  Where  section  997,  R.  8.,  and  Rules  8  anil  si  <«ft 
this  court,  have  been  disrenrded,  and  tift««^  ^  27 
assUrnment  of  errors  in  toe  transoript*  nor  anS 
spedfloation  of  errors,  nor  statement  Preeeo^ni 

1«8  u.  s! 


1887. 


B£LNJTl!»  V.    IlAMPTOlf. 


619-521 


[«1»] 


tbe  questioiiA  tnTolTed.  nor  the  manner  In  which 
they  are  raised,  in  the  brief,  nor  reference  to  the 
pages  of  the  record  relied  on  to  support  the  points, 
the  cases  will  be  dismissed,  under  96  of  Rule  21,  for 
want  of  an  assignment  of  errors,  and  of  a  brief  such 
as  Is  required  by  the  rules. 

2.  Die  assignment  of  errors,  on  the  appeal  from 
the  district  court  to  the  Supreme  Court  of  the  Ter- 
ritory, cannot  be  accepted  in  this  court  as  the  equiv- 
alent of  the  assignment  required  by  the  statute. 

[No.  55] 
Submitted  Nov.  8,  1887.    Ikcided  Dec  5,  1887. 

rr  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah.    Diemiseed. 

The  case  is  stated  in  the  opinioD. 

Mr.  E.  D.  HoM*  for  plaintiff  in  error: 

Any  Btatement  Gt  fact  is  not  privileged,  al- 
though made  in  the  course  of  a  compromise. 
It  ia  merely  the  offers  that  are  privileged. 

2  Whart.  Ey.  §  1090:  HoUieter  v.  Brown,  19 
Midu  166:  Boon  v.  Batey,  49  Vt  296;  Snow 
T.  Batdteider,  8  Gush.  518;  1  Greenl.  E^. 
§  192  and  not?6. 

The  defendant,  having  once  refused  to  pro- 
duce the  account,  could  not  afterwards  intro- 
duce it  to  protect  himself  hy  it. 

1  Oreenl.  Ev.  §  560  and  note. 
What  is  an  account  stated. 

2  Greenl.  Ev.  §^  126-128  and  note.  Qodbe 
v.  Toujiff,  1  Utah,  56;  Terry  v.  Susies,  18  CaL 
429;  Loekwood  ▼.  Thrnie,  11  N.  Y.  170;  8.  C. 
18  N.  Y.  288;  White  v.  CampbeU,  25  Mich. 
463;  BuOoek  ▼.  Boyd,  2  Edw.  Ch.  298;  1 
Greenl.  Ev.  g§  40, 197. 

It  is  not  material  when  the  admission  was 
made,  whether  before  or  after  action  brought. 
2  GreenL  Ev.  §§  126-128  and  notes. 
aael 
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'Meeeri,  Samiiei  Sliell»b»rfl^er  and  J. 
K.  Wilson*  for  defendant  in  error: 

This  case  should  be  affirmed,  for  noncompli- 
ance with  Rule  21. 

Portland  Co.  v.  U.  8.  82  U.  8.  15  WaU.  1 
(21:118);  Treat  v.  Jemieon,  87  U.  8.  20  WalL 
652(22:449). 

There  is  no  bill  of  exceptions.  The  stipula- 
tion does  not  relate  to  questions  on  a  wnt  of 
error  to  this  court. 

Kerr  v.  OlampiU,  95  U.  8.  188  (24: 498);  Bead 
T.  Bdrgrave,  105  U.  8.  45  (26: 1028). 

Mr.  Ohirf  JuaUee  Waite  delivered  the  opin- 
ion of  the  court: 

Section  997  of  the  Revised  Statutes  is  hi 
these  words: 

"There  shall  be  annexed  to  and  returned 
with  any  writ  of  error  for  the  removiU  of  a 
cause,  at  the  day  and  place  therein  mentioned, 
an  authenticated  transcript  of  the  record,  an 
assignment  of  errors,  and  a  prayer  for  reversal, 
with  a  citation  to  the  adverse  party." 

Rule  8,  §  1,  of  this  court  is  as  follows: 

"The  clerk  of  the  court  to  which  any  writ 
of  error  may  be  directed  shall  roajce  return  of 
the  same,  by  transmitting  a  true  copy  of  the 
record,  and  of  the  assignment  of  errors,  under 
bis  band  and  the  seal  of  the  court." 

Rule  21  requires  printed  briefs  to  be  filed, 
and  ^  2  of  that  rule  provides  that  the  brief  shall 
contain,  "  in  the  order  here  stated: 

"(1.)  A  concise  abstract,  or  statement  of  the 
case,  presenting  succinctly  the  questions  in- 
volved and  the  manner  in  which  they  were 
raised. 

"(2.)  A  n)ecification  of  the  errors  relied  up- 
on, which,  ID  cases  brought  up  by  writ  of  er-  ^ 
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ror,  shall  set  out  separately  and  particular^ 
each  error  asserted  and  intended  to  be  urged.; 
and  in  cases  brought  up  by  appeal  the  specifl- 
cation  shall  state,  as  particularly  as  may  be,  in 
what  the  decree  is  alleged  to  be  erroneous. 
When  the  error  alleged  is  to  the  admission  or 
to  the  rejection  of  evidence,  the  spedfication 
shall  quote  the  full  substance  of  the  evidence 
admitted  or  rejected.  When  the  error  alleged 
is  to  the  charge  of  the  court,  the  specification 
shall  set  out  the  part  referred  to  totidem  verbis, 
whether  it  be  instructions  given  or  instructioiis 
refused.  When  the  error  alleged  is  to  a  ruling 
upon  the  report  of  a  master,  the  specification 
shall  state  the  exception  to  the  report  and  the 
action  of  the  court  upon  it 

*'(8.)  A  brief  of  the  argument,  exhibiting  a 
dear  statement  of  the  points  of  law  or  fact  to 
be  discussed,  with  a  reference  to  the  pages  of 
the  record  and  the  authorities  relied  upon  in 
support  of  each  point  When  a  statute  of  a 
State  is  dted,  so  much  thereof  as  may  be 
deemed  necessary  to  the  decision  of  the  case 
shall  be  printed  at  length." 

Sections  4  and  5  of  the  same  rule  are  ai  fol 
lows: 

"4.  When  there  is  no  assignment  of  errors, 
as  required  by  sectioii  997  of  the  Revised  Stat- 
utes, counsel  will  not  be  heard,  except  at  the 
request  of  the  court;  i|nd  errors  not  specified 
according  to  this  rule  will  be  disregarded;  but 
the  court,  at  its  option,  may  notice  a  plain  er- 
ror not  assigned  or  specified. 

"5.  When,  according  to  this  rule,  a  plaintiff 
in  error  or  an  appellant  is  in  default,  the  case 
may  be  dismissed  on  motion;  and  when  a  de- 
fendant in  error  or  an  appellee  is  in  default,  he 
will  not  be  heard,  except  on  consent  of  his  ad- 
versary, and  by  request  of  the  court" 

This  statute  and  these  rules  have  been  disre- 
garded altogether  in  this  case.  No  assignment 
of  errors  is  found  in  the  transcript  annexed  to 
and  returned  with  the  writ  The  assignment 
of  errors  on  the  appeal  from  the  District  Court 
to  Uie  Supreme  Court  of  the  Territory  cannot 
be  accepted  in  this  court  as  the  equivalent  of 
the  assignment  required  by  the  statute. 

The  brief  contuns  no  spedfication  of  errors 
such  as  is  required  by  the  rule,  and  there  is  no 
statement  of  the  case  presenting  the  questions 
involved,  or  the  manner  in  which  tbey  are 
raised.  In  the  argument  there  is  no  reference 
to  the  pi^^  of  the  record  relied  on  to  support 
the  points  which  are  made.  Not  only  is  there 
a  failure  to  quote  the  full  substance  of  the  evi- 
dence admitted  or  rejected,  of  which  com- 
plaint is  made,  but  even  the  names  of  the 
several  witnesses  upon  whose  testimony  the  ob- 
jections rest  are  not  mentioned.  In  short,  to 
get  at  the  matter  which  is  complained  of,  we 
must  hunt  through  what  is  called  a  "  proposed 
statement  on  appeal  and  motion  for  a  new  trial," 
filling  tbir^  pases  of  the  record,  with  nothing- 
in  the  brief  to  aid  us  in  the  search.  This  we 
are  unwilling  to  do.  In  the  present  crowded 
state  of  our  docket,  we  must  insist  on  a  reason- 
able compliance  with  tbe  rules  which  have 
been  adopted  to  fadlitate  the  investigation  of 
cases  and  help  us  in  our  work. 

We  therefore  dismiss  the  case,  under  g  5  of 
Rule  21,  for  want  of  an  assignment  of  errors 
and  of  a  brief  such  as  is  requ&ed  by  the  rules. 
Biemiaed. 
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LB  SASSIER  A  BINDER,  Plffi,  in  Err.. 

9. 

SAMUEL  H.  EENNEDT. 

(Soe  8.  a  Beporter^B  ed.  6ta-6BBU 

Federal  qusiUon— banking  law, 

L  A  claim  agaiiist  a  purobaaer  of  shares  of  the 
capital  stock  of  a  national  bank,  for  his  fkUure  to 
insert  his  own  name  or  that  of  some  other  respon- 
sible person  m  the  blank  transf^,  sifirned  on  the 
books  of  the  bank,  presents  no  federal  question. 

2.  The  purchaser's  obiigation,  if  any.  Arrows  out 
of  his  oontraot  and  not  out  of  the  bankinflr  law. 
There  is  nothing  in  that  law  which  makes  it  his  duty 
to  save  his  aasiArnorB  from  harm  by  reason  of  their 
former  ownership,  or  which  requires  him  to  regis- 
ter h^  ownenliip  lor  their  protection. 

[JSo.  68.1 

Submitted  Nat,  8,  1887.    Bedded  Dee,  5, 1887. 

rf  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana.    Dismiesed. 

The  facts  are  slated  by  the  court 

Messre.  Enoch  Totten  and  Henry  C. 
Miller*  for  plaintiffs  in  error: 

As  between  vendor  and  vendee  the  transac- 
tion was  completed,  and  Kennedy  was  the 
owner  of  the  stock. 

Ang.  <&  Ames.  Corp.,  §  854,  Field,  Corp. 
g  854;  Thomp.  Bank  Cas.  848;  Jahmton  v.  Lqf- 
^n.  108U.  S.  804  (36:584). 

The  vendors  remain  liable  *f or  assessments  on 
the  stock,  if  the  purchaser  fails  to  have  the 
stock  transferred  to  him  or  to  some  one  capa- 
ble of  becoming  owner.  Transfers  to  irrespon- 
sible parties  are  disregarded. 

Thomp.  Liabilities  of  Shareholders,  §  217; 
Germama  NaL  Bank  v.  Que,  09  U.  B.  628 
(25:448);  PMman  ▼.  Upton,  96  U.  8.  880 
(24:819);  BowUn  ▼.  Jahnean,  107  U.  S.  260 
(27:889);  Price  v.  Whitney,  28  Fed.  Rep.  297; 
Anderean  v.  Philadelphia  Warehouee  Co.  Ill 
U.  S.  488  (28:480). 

If  the  purchaser  fails  in  this  duty  and  keeps 
bis  stodK  standing  after  the  sale  in  the  names 
of  his  vendors,  so  as  to  subject  them  to  liabil- 
ity for  assessments,  the  purchaser  is  undoubt- 
edly bound  to  his  vendors  for  the  assessments 
th^  have  been  made  to  pay. 

Thomp.  Liabilitiesof  Sharehholders,  §217; 
Walker  v.  Bartlett,  86  Eng.  C.  L.  845;  Lord  v. 
Oatemor  A  Co,  of  Copper  Miners,  2  De  Qex  & 
S.  810;  HumbU  v.  Langeton,  7  Mees.  &  W.  517; 
Webster  v.  Upton,  91  U.  S.  71  (28: 887);  Johnson 
V.  UnderhiU,  52  N.  Y.  203;  Du  Bovchet  v.  Whar- 
ton, 12  Conn.  588. 

The  case  presents  the  federal  question  aris- 
ing under  the  laws  of  the  United  States,  defin- 
ing the  liabilities  of  shareholders  of  national 
banks. 

Rev.  Stat  U.  6.  §  709;  Armstrong  y.  Athens 
County,  41  U.  S.  16  Pet.  285  (10:966);  Ocean 
Ins,  Oo,  V.  PoOeys,  88  U.  S.  18  Pet  164  (10: 108); 
Union  Nat,  Bank  ▼.  Matihetes,  98  U.  S.  621 
(25:188);  Sioope  v.  LeffingweU,  106  U.  S.  8 
(26: 939);  Murdock  v.  Mem^is,  87  U.  S.  20  Wall 
636 (22:444);  Factors  ds.Tlnt.  Co.  v.  Murphy, 
111  U.  8.  741  (28:588);  Dupasseur  ▼.  Roche- 
rcau,  88  U.  S.  21  Wall.  130  (22:588). 

Messrs,  W.  Hallett  Phillips  and  James 
Mo  Connell*  for  defendant  in  error: 

This  court  is  without  Jurisdiction,  as  the  rec- 
ord fails  to  present  a  federal  quec^on.    The 
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question  involTed  and  decided  was  one  of  gen- 
ml  law. 

Chicago  A.  A.  A.  B.  09.  y.  Wiggins  Ferri 
Co.  119  Q.  S.  624(80:528);  WiUiamsv.  Weaver, 
lOOU.  8.547(25:708). 

Shoukl  the  court  decide  to  entertain  Jurisdic- 
tion, the  decision  of  the  state  supreme  court 
was  manifestly  correct 

Mr.  Chitf  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

At  the  hearing  of  this  cause  a  motion  was  f ! 
made  to  dismiss  the  writ  of  error  for  want  of 
jurisdiction,  on  the  crpund  that  no  federal 
question  was  involved  in  the  decision  below. 
This  motion  will  be  first  considered.  The 
facts  as  disclosed  by  the  record  are  as  follows: 

On  the  24th  of  i^bruary,  1873,  Le  Sassier  & 
Bmder  sold  to  Samuel  H.  Kennedy  at  New 
Orleans,  through  his  broker,  £.  C.  Feinour, 
forty  shares  of  the  capital  stock  of  the  Crescent 
City  National  Bank,  and  in  accordance  with 
the  prevailing  custom  at  that  place  upon  such 
sales,  signed  a  transfer  of  the  shares  sold  upon 
the  transfer  book  of  the  bank,  leaving  the  name 
of  the  transferee  blank.    On  the  15th  of  March 
Kennedy  sold  the  same  stock  to  Thomas  A. 
Adams,  a  responsible  person;  but  at  the  request 
of  the  purchaser  the  transfer  on  the  hooka  of 
the  bank  was  made  to  Morris  Dyer,  who  was 
irresponsible,  by  writing  his  name  in  the  blank 
left  for  the  name  of  the  transferee  in  the  as- 
signment which  had  been  signed  by  Le  Sassier 
&  Binder.    The  bank  was  Imown  to  be  embar^ 
rassed  March  14,  and  on  the  17th  of  that  month 
it  closed  its  doors,  and  soon  afterwards  a  re- 
ceiver was  appointed,  under  the  National  Bank- 
ing Act,  by  the  Comptroller  of  the  Currency. 
On  the  first  of  Augus^  1874,  the  receiver,  by 
direction  of  the  Comptroller,  brought  a  suit 
acainst  the  shareholders,  to  enforce  their  indi- 
vidual liability  for  the  debts  of  the  bank,  und^ 
§5151  of  the  Revised  Statutes.    To  this  suit 
Kennedy  was  made  a  parw  as  the  holder  of  the 
shares  which  had  been  sold  to  him  as  above. 
He  appeared  and  filed  an  answer,  setting  op  hia 
sale  to  Adams  as  a  defense.    Upon  the  hearing 
a  fiimd  decree  was  rendered  June  2, 1875,  dis- 
missing the  bill  as  to  him.     A  suit  was  then 
brought  by  the  receiver  against  Le  Sassier  & 
Binder,  alleging  that  they  were  the  owners  of 
the  stock  at  the  time  of  the  failure  of  the  bank. 
They  notified  Kennedy  that  this  suit  had  been 
begun,  and  that  if  their  defense  failed    they 
should  fall  back  on  him,  and  hold  him  for  vrhat- 
ever  amount  they  might  be  compeUed  to  pay 
"  on  stock  which,  from  February  24, 1873,  they 
had  ceased  to  own,  and  had  transferred    to 
him."    In  the  answer  of  Le  Sassier  &  Hinder 
they  set  up  the  sale  to  Kennedy  as  a  def  eo^ie  to 
the  action.    At  the  final  heanng  a  Judgment 
was  rendered  against  them  on  the  pleadings 
and  proofs.  May  16.  1879,  for  $2,800,  and   in 
terest  at  five  percent  per  annum  from   Julx 
23, 1874.    This  judgment  thev  paid,  and  thei 
brought  the  present  suit  against  Kennedy  to 
recover  from  him  the  amount  of  their  pay  meot. 

In  the  petition  it  was  all^^  that,  upon  the 
sale  of  the  stock  to  Kennedy  and  the  ^snin^  of 
the  transfer  on  the  books  of  the  bank,  it  be- 
came his  duty  to  insert  his  name  in  the  blank 
left  for  that  purpose,  und  that  they  had  been 
compiled  to  pay  the  judgment  in  favor  of  the 
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reoeiyer  "owing  to  the  conduct  of  the  said 
Kennedy  In  not  causing  his  name  to  be  insert- 
ed in  the  transfer  book  aforesaid  as  transferee 
of  said  stock,  and  preserving  in  said  transfer 
book  of  said  bank,  contrair  to  liis  obligation 
and  dutjr,  the  said  transfer  in  blank,  with 
joar  petitioners'  name  signed  thereto,  from  the 
time  of  said  sale  to  him  untQ  said  *  *  *  bank 
failed,  and  owine  to  the  other  acts  of  the  said 
♦  *  ♦  Kennedy  in  the  premises,  by  which  he 
8ii]>jected  your  petitioners  to  a  liability  which 
was  his  own,  and  which  he  should  have  met: 
that  his  said  conduct  and  acts  were  violative  of 
his  obligations  in  the  premises  and  your  peti- 
tioners' rights;  were  unlawful,  illegal,  and  have 
caused  to  your  petitioners  loss  and  damage  to 
the  extent  of  *  *  *  said  amount  paia  by 
them." 

From  this  statement  of  the  case  it  is  appar- 
ent that  the  suit  was  not  brought  against  Ken- 
nedy to  enforce  any  liability  of  his  under  the 
National  Banking  Act.  That  liability  was  dis- 
posed of  in  the  suit  of  the  receiver  against  him 
for  its  enforcement  Neither  do  Le  Sassier  Ss 
rS241  ^i°<3^  claim  under  the  receiver,  nor  are  they 
ia«*j  seeking  to  enforce  the  liability  of  Kennedy  as  a 
shareholder.  Their  claim,  and  their  only  claim, 
against  him  is  for  his  failure  to  insert  his  own 
name,  or  that  of  some  otner  responsible  person, 
in  the  blank  which  had  been  left  by  them  in 
the  tranafer  they  signed  on  the  books  of  the 
bank  for  the  stooL  he  had  bought  His  obliga- 
tion to  them,  if  any  there  is,  grows  out  of  his  con- 
tract with  them  as  a  purchaser,  and  not  out  of 
the  banking  law.  That  presents  no  federal 
question.  There  is  nothing  in  that  law  which 
makes  it  his  duty  to  save  his  assignors  from 
harm  by  reason  of  their  former  ownership,  or 
which  required  him  to  register  his  owner^p 
for  their  protection. 

Neither  is  it  at  all  important  that,  in  its  opin- 
ion, the  Supreme  Court  of  the  State  expressed 
a  doubt  as  to  the  correctness  of  the  Judgment 
against  Le  Sassier  &  Binder.  That  judgment, 
as  it  stood,  was  conclusive  on  that  point,  and  if 
Kennedy  had  been  liable  to  them  at  all,  it 
would  have  been  for  the  amount  adjudged,  be- 
cause he  had  been  called  upon  lo  defend  if  he 
desired  to  do  so.  He  was  discharged,  not  be- 
cause the  Judgment  was  wrong,  but  because  he 
had  not,  in  the  opinion  of  the  court  been  guilty 
of  any  neglect  of  duty  towards  those  against 
whom  it  was  rendered,  which  would^make  him 
liable  to  them  therefor. 
The  matian  to  dismiss  is  grcmUd, 
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the  oootzmot  itself  requirioy  it  to  be  in  writinf . 
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t.  Where  It  was  a|rieedtbat  the  qnalitj  of  cattle 
should  be  decided  dv  an  arbitrator  named*  held, 
that  the  parties  were  ooond  to  disclose  to  the  arbi- 
trator any  disease  whioh  to  their  knowledge  the 
cattle  had  and  whioh  could  not  be  discovered  by 
careful  examination. 

8.  Where  one  of  the  parties  to  the  contract  was 
to  preserve  the  hides  of  the  cattle  whioh  died,  as 
evidence  of  death,  and  the  ears  of  any  whioh  had  ear 
marks,  and  there  was  no  provision  in  the  contract, 
when  the  hides  of  cattle  which  had  died  should  be 
counted,  held,  that  the  hides  preserved  should  be 
counted  at  the  time  of  death,  with  a  view  of  mak- 
ing thorn  available  for  use  or  sale. 

[Nos.  61,  62.] 
Argued  Not.  7,  1887.     Decided  Dee,  6,  1887. 

r\  ERROR  to  the  Chrcuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri 
AMrmed. 

The  case  is  stated  by  the  court. 

Messrs,  James  8.  Bottford  and  A.  H.  Chkr- 
land,  for  plaintiffs  in  error: 

A.  V.  Bass  was  to  be  juds^e  of  the  cattle  ar- 
riving; and  in  the  absence  oi  fraud  or  collusion 
with  plaintiffs,  or  intentional  misconduct  on 
his  part,  his  determination  was  conclusive. 

Martinsburg  &P,  R.R.Go,y,  March,  114  U. 
S.  549-664  (29:  266.  266);  Sweeney  t.  U.  8, 109 
U.  S.  618-620(27:1068);  KihXberg  v.  U.  8, 97  U. 
S.  408  (24:1108);  NofsingerY.  lUng,  71  Mo.  149; 
Board  of  Education  v.  8Jiaw,  15  Ran.  88. 

The  diarge  of  the  court  is  erroneous. 
U.  8.  V.  Breitling,  61  U.  S.  20  How.  262  (15: 
900);  Michigan  Bank  v.  Eldred,  76  U.  S.  9 
Wall.  544-654  (19:768,767);  Indianapolis  db  8t. 
L.  B,  B.  Co,  V.  Horst,  98  U.  S.  299  (28:900); 
MMuirsY.  Corwine,  101  U.  S.  Ill  (26:900). 

The  court  is  bound  to  instruct  the  Jury  on  a 
point  of  law  relevant  to  the  issue,  if  requested. 

Douglass  v.  McAllister,  7  U.  S.  8  Cranch, 
298  (2:446);  8mith  v.  Carrington,S  U.  S.  4 
Crandh,  62  (2:560);  Whitney  v.  Sherbom,  12 
Allen,  111;  Banney  v.  Barhw,  112  U.  S.  207 
(28:662),  and  cases  dted. 

The  coart  erred  in  refusing  to  charge  the 
Jury  as  requested. 

ThursUmY,  Ludfsig,  6  Ohio  St  1;  Cutler  ▼. 
Smith,  48  Vt  677;  Pratt  v.  Morrow,  45  Mo.  407; 
Henning  v.  U.  8,  Ins,  Co.  47  Mo.  481;  Cummings 
V.  Arnold,  8  Met.  486. 

To  render  the  waiver  of  performance  of  the 
terms  of  the  contract  effectual,  it  must  have  oc- 
curred before  the  contract  was  broken  by  de- 
fendant. 

Cumber  v.  Wane,  1  Smith,  L.  Gas.  688  and 
cases  cited;  WAar^iwv.  Missouri  Car  Foundry 
Co,  1  Mo.  App.  577  and  cases  cited. 

The  instruction  should  have  been  given  to 
the  Jury. 

StaU  V.  Dwire,  25  Mo.  658;  GiUett.  v  Wimer, 
28  Mo.  77;  PauUtte  v.  Brown,  40  Mo.  62; 
Brown  v.  Hannibal  ds  St.  J,  B.  B.  Co,  66  Mo. 
688-600. 

It  belongs  to  the  Jury  to  determine  matters  of 
fact 

Georgia Y,  BraiUford,  8  U.S.  8Dall.  1  (1: 
488);  McLanahan  v.  Universal  Ins.  Co.  26  U. 
S.  1  Pet  170-183  (7:98-104);  Van  NessY,  Pacard 
27  U.  S.  2  Pet.  187  (7:874);  Chesapeake  &  G, 
Canal  Go,  v.  Knapp,  84  U.  8. 9  Pet  641  (9:222); 
GreenleafY,  Birth,  84  U.  S.  9  Pet  299  (9:185). 

The  charge  was  calculated  to  prejudice  the 
Jurv. 

Phctniz  Ins,  Co.  v.  Doiter,  106  U.  S.  80  (27: 
65);  State  v.  Shields  18  Mo.  286;  State  v.  Breeden, 
58  Mo.  607;  State  v .  Miller,  71  Mo.  590;  Jones 
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▼.  Bandolph,  104  U.  8. 108  (26:  671);  Chicago, 
B.  L  dP.  B.B.  €h.  y.  Hauston,  96  U.  8.  697 
(24:642). 

The  contract  was  the  law  of  the  case. 

Ooo^eUaw  ▼.  Meegan,  82  Mo.  283. 

The  construction  of  the  written  contract  was 
a  question  of  law  for  the  court,  and  not  one  of 
fact  for  the  Jury. 

Lefoyy.  Gadbay,  7  U.  8.  SCranch,  180(2:404); 
Godda/rd  v.  Faster,  84  U.  8.  17  WalL  142  (21: 
695);  StaUy,  Ltfaitre,  63  Mo.  470;  Edwards  v. 
Smith,  68  Mo.  119;  Bohrabaeher  v.  Ware,  87 
Iowa,  85. 

Messrs.  Wm,  Warner,  0,  H,  Bean,  and 
James  Hafperm&n*  for  defendant  in  error: 

The  entire  charge  of  the  court  was  exceed- 
ingly favorable  to  the  plaintiffs. 

iHltoorth  ▼.  MeKelvy,  80  Ma  149;  GiUhamy. 
Eerane,  46  Mo.  487;  Fallon  v.  Manning,  86  Mo. 
271. 

The  defendant  was  entitled  to  recover  for 
his  care  of  the  cattle,  and  for  bis  advances;  and 
the  plaintiffs  were  entitled  to  recover  for  viola- 
tions of  the  contract  which  resulted  in  sub- 
stantial damages  to  them. 

Dermott  yTjanes,  69  U.  8.  2  WaU.  1  a7:762); 
Gutter  V.  Powdl,  2  Smith,  L.  Cas.  1  and  notes; 
a.C.  6  T.  R.  820;  Chitty,  Cont  612  and  notes. 

There  could  be  a  recovery  of  the  purchase 
price  if  the  property  was  not  accepted  upon 
proof  of  the  ins|N9Ction  and  approvaL 

Nofnnger  v.  Ring,  71  Mo.  149. 

As  lonff  as  »  contract  remains  in  part  exec- 
utory ana  an  agreement  is  made  chanfl;ing  its 
terms  and  acted  upon,  that  is  a  consi&ration 
sufficient  to  support  the  modification  of  the 
ccMitract. 

GreenL  Ev.  §  808;  Goss  v.  Nw/ent,  6  Bam. 
A;  Ad.  68:  Emerson  y.  Slater,  68  U.  8.  22  How. 
48  (16:866);  Violett  v.  Potton,  9  U.  8. 6  Oanch, 
160  (8:  68);  Chitty,  Cont  26  TownOey  v.  Bum- 
raU,  27  U.  8.  2  Pet  182  (7:889). 

Mr,  Jiutiee  Miller  delivered  the  opinion  of 
the  court: 

These  are  sqMurate  actions  brousht  by  the 
tame  plaintiffs  against  the  same  ddenduit  in 
the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  MinourL 

The  first  was  an  action  of  replevin,  under 
which  plaintiffs  got  oossession  of  1,293  head  of 
cattle;  and  the  seconcl  was  an  action  to  recover 
damages  for  a  failure  on  the  part  of  defendant 
to  fulfill  a  contract  of  agistment  wiUi  regard  to 
the  same  cattle.  As  the  rights  of  the  parties 
depended  upon  the  same  contract,  and  as  the 
testimony  in  each  case  was  pertinent  in  the 
other,  the  court  very  properly  ordered  their 
consolidation  and  trial  togeUier  before  the  same 
lury.  The  testimony  submitted  to  the  jury  on 
both  sides  of  the  controversy  is  embodied  in  a 
single  bill  of  exceptions  under  the  introductory 

Ehrase  that  each  partv  offered  testimony  tend- 
]g  to  prove  such  and  such  facts.  This  bill  of 
excepdons  is  veir  voluminous,  consisting  of  a 
great  variety  oi  evidence  running  through 
twenty-eight  pages  of  printed  matter;  and  to 
none  of  it  does  there  appear  to  have  been  any 
objection  offered  by  either  party.  The  ques- 
tions presented  in  the  recora  are  exclusively 
upon  the  charge  of  the  Judge  to  the  Jury,  on 
exceptions  taken  by  the  pluntiffs  below,  who 
are  also  plaintiffs  here,  and  to  the  refusal  of 
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the  court  to  grant  such  InstructioDS  as  the 
plaintiffs'  counsel  prayed  for. 

A  verdict  was  render^  forthe  defendant,hold- 
ing  that  he  was  entitled  to  the  return  of  the 
proper^  replevied  from  him,  or  to  the  sum  of 
|28,88o.l2,  which  was  found  by  the  jury  to  be 
the  value  of  his  interest  in  the  property.  In  re- 
gard to  the  other  suit  the  verdict  of 'the  jury  „ 
was  simply  for  the  defendant  Judgments  ^ 
were  rendered  in  accordance  with  these  verdicts 
to  which  the  present  writs  of  error  are  prose^ 
cuted. 

It  seems  from  the  evidence  that  the  plaintiffs, 
under  the  partnership  style  of  J.  T^  &  Com- 
pany, were  owners  of  about  8,000  bead  of  cattle, 
which  they  had  driven  across  theplains  from 
Oregon  to  a  shipping  point  on  the  Union  Padfie 
Raihx>ad.  called  Rock  Creek  Station,  in  Wyom> 
in^  Territory.    These  cattle  were  shipped  rrom 
this  point  to  Council  Bluffs,  in    the  Sute  of 
Iowa,  between  the  14th  day  of  October  and  the 
10th  day  of  November,  1880.   On  the  third  day 
of  November  of  that  year  Teal  &  Company, 
entered  into  a  written  contract  with  John  8. 
Bilby,  of  Nodaway  County,  Missouri,  by  which 
Bilby  agreed  to  keep,  feed  and  care  for  1,500 
of  these  cattle  until  December  1 ,  18S1.    By  this 
instrument  he  agreed  that  he  would  so  feed  and 
care  for  them   that  they  would   increase  in 
weight  460  pounds  each,  on  an  average,  for 
which  the  plaintiffs  were  to  pay  him,  on  their 
delivery  to  them,  at  the  rate  of  five  cents  per 
pound  for  such  increase. 

It  also  appears  that  before  the  terms  of  this 
agreement  were  decided  upon  one  lot  of  about 
200  cattle  had  arrived  at  Council  Bluffs,  and 
had  been  seen  by  Bilby.    It  was  a  part  of  the 
agreement  that  the  remainder,  as  they  arrived, 
should  be  average  lots  with  those  that  BOby 
had  seen,  of  which  fact  Mr.  Bass,  of  the  firm  of 
Kosenbaum,  Bass  <&  Co., who  resided  at  Councdl 
Bluffs,  was  to  be  the  Judge.     The  expense  of 
transporting  the  cattle  to  Dawsonville,  Mis- 
souri, where  Mr.  Bilby  resided,  was  to  be  paid 
by  plaintiffs;  but  if  Mr.  Bilbv  should  pay 
any  of  that  expense,  he  was  to  oe  repaid  witL 
ten  per  cent  interest  upon  his  money  on  final 
settlement. 

There  is  also  evidence  to  show  that  Mr. 
Bilby  was  a  man  of  means,  owning  extensive 
lands  in  the  nei^borhood  of  DawsonviUe,  and 
accustomed  to  the  business  of  feeding  cattle; 
and  the  agreement  was  that  the  cattle  should 
be   weighed  at  DawsonviUe,  or   the  nearest 
scales  hereto,  upon  their  arrival,  under  cir- 
cumstances minutely  provided  for,  and  tha^ 
Bilby  contracted  "to  take  the  cattle  and  win- 
ter  them  well  on  hay,  straw,  and  stalk  fielda 
until  grass  comes;  to  be  kept  in  enclosed  past- 
ures on  good  grass  until  the  15tb  of  August, 
1881,  after  which  date,  on  each  and  every  day 
thev  shall  be  fed  all  the  com  they  will  eat  ui&^ 
til  delivered  to  J.  Teal  &  Company;"  and  tbal 
the  cattle  were  to  be  redeliverea  to  the  plaiDUfiTi 
between  the  15th  day  of  October  and  the  firs 
day  of  December,  18i81,  by  giving  ten  days'  no 
tice.    Bilby  was  also  to  oe  responsible  for  aJ 
cattle  lost,  strayed,  or  stolen,  and  for  any  dyin  \ 
through  his  neglect  or  carelessness;  but  if  an; 
died  through  causes  which  were  unavoidable 
the  loss  of  such  cattle  was  to  be  borne  by  Tec 
iSs  Company,  and  the  loss  of  the  feed  by  Hilb^ 

Another  provision  to  which  some  imoor 
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ftooe  is  attached  is  in  the  following  language: 
"If  any  ateers  die,  John  S.  Bilby  sfaall  preseire 
the  biaea  as  evidence  of  death,  and  the  ears  if 
there  are  any  ear  marks." 

It  is  amed  that  268  of  these  cattle  were  not 
reooyenn  by  plaintiffs  under  the  writ  of  re- 
plevin; nor  were  they  tendered  by  Bilby  under 
the  tender  which  he  sets  up  in  his  answer;  nor 
did  the  weight  of  the  cattle  at  the  time  Bilby 
was  rmdy  to  ddlyer  them,  or  offered  to  deliver 
them,  or  at  the  time  they  were  replevied*  come 
up  to  that  which  was  required  to  make  the  in- 
crease of  4M  pounds  each  on  an  average.  It  is 
on  the  grouna  of  this  failure  to  bring  the  cattle 
up  to  the  contract  weight,  alleging  that  it  was 
the  fault  of  Bilby  in  not  giving  sufficient  care 
and  attention  to  them,  as  well  as  want  of  proper 
feed  according  to  the  contract,  by  reason  of 
which  a  part  of  the  268  died  and  were  lost,  that 
the  plaintiAi  assume  tiiat  they  have  a  right  to 


recover  possession   of    the  property  without 

to  Bil        " 
strvices. 


making  any  compensation  to  Bilby   for  his 


A  large  amount  of  testimony  was  submitted 
to  the  Jury  on  both  sides  with  regard  to  this 
question  of  proper  feeding,  care,  and  attention, 
without  objection  apparently  by  either  party, 
as  well  as  instructious  asked  of  the  court  to  the 
Jury  upon  these  subjects,  and  the  consequences 
of  the  supposed  failure  on  the  part  of  Bilby  to 
comply  with  his  contract.  The  ezoepuons 
taken  to  the  general  charge  of  the  Judge  are 
also  numerous»and  many  of  them  too  unimport- 
ant to  receive  special  notice  at  otir  hands. 

A  principal  question,  and  the  most  important 
one  in  the  case,  arises  out  of  the  fact  that 
BOby  nve  testimony  of  a  subsequent  oral  agree- 
ment changing  verymaterially  the  terms  of  the 
written  contract.  The  bill  of  exceptions  which 
rdatea  to  the  evidence  introduced  on  this  sub- 
ject reads  as  follows: 

"The  defendant  introduced  evidence  tending 
to  show  that  the  appearance  of  the  cattle  when 
they  were  delivered  to  him  by  the  plaintiffs 
wouki  not  disclose  the  treatment  they  had  re- 
ceived previously,  and  that  it  required  time  to 
develop  the  evfl  effects  of  such  treatment;  that 
althotigh  the  cattle  mifbt  appear  to  be  very  thin 
and  weak,  yet  it  wotild  not  be  apparent  that 
they  were  diseased;  on  the  contrary,  experi- 
enced cattle  men  might  well  suppose  that  they 
would,  upon  the  treatment  provided  for  in  the 
contract,  soon  recover  their  flesh  and  strength. 

"He  also  introduced  testimony  tending  to 
show,  not  only  the  death  of  two  hundred  and 
sixty-eight  of  the  cattle  as  aforesaid,  but  that  as 
to  many  of  the  others  that  survived  the  winter 
of  1880  and  1881,  although  they  were  fed  upon 
com,  all  they  could  eat  during  the  winter,  tney 
always  presented  a  scabby  appearance  and  did 
not  thrive  from  their  f ooa,  ana  that  when  the 
spring  came  they  were  placed  upon  grass. 
They  did  not  shed  their  hair,  but  were,  in 
the  language  of  a  number  of  the  witnesses, 
'stuck  cattle.' 

"And  that  upon  an  examination  of  the  cattle, 
it  was  considered  by  said  Coleman  and  defend- 
ant that  the  cattle  could  not  be  wintered  on  hay. 
straw,  and  stalk  fields;  and  it  was  a  few  days 
thereafter  finally  agreed  upon  between  Coleman 
and  defendant  that  defendant  should  let  the 
cattle  into  com,  and  whatever  time  that  they 
went  into  com  that  winter  should  be  deducted 
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off  of  the  com  feed  next  year  at  the  end  of  the 
next  min  feeding,  and  that  defendant  should 
also  be  released  from  the  stipulation  of  the 
written  contract  requiring  him  to  increase  the 
average  weight  of  the  cattle  four  hundred  and 
fiftypounds  per  head." 

While  this  testimony  does  not  seem  to  have 
been  objected  to  at  the  time  it  was  offered  and 
permitted  to  go  to  the  Jury,  the  counsel  of 
plaintiffs  in  error,  in  several  prayers  for  in- 
stractions  to  the  Jury,  and  in  objections  made 
to  what  the  court  said  to  the  Jury,  set  forth  the 
proposition  that  this  being  an  attempt  to  sub- 
stitute a  verbal  contract,  or  change  of  contract, 
for  a  written  one,  it  must  be  made  clear  that,  so 
fares  it  changed  the  obligation  of  Bilby,  it  was 
made  upon  a  good  consideration;  ana  Uiey  in 
various  ways  object  to  the  rights  of  the  parties 
being  governed  by  this  suppled  change  in  the 
contract.  It  is  an  answer  to  a  very  laree 
amount  of  what  is  said  on  this  subject  that  the 
testimony  in  re^rd  to  it  was  permitted  to  go 
to  the  Jury,  as  given  by  Bilby  on  tbe  stand. 
Coleman,  one  of  tbe  plaintiffs,  also  testified  in 
regard  to  this,  and  denied  that  the  agreement 
was  as  stated  by  Bilbv;  and  a  third  witness  was 
introduced  on  this  subject,  who  was  present  at 
the  conversations  in  which  the  chanee  in  the 
agreement  is  said  to  have  been  made.  The 
wnole  testimony  upon  this  subject  was,  there- 
fore, before  the  jury  without  objection. 

It  further  appean  that  Coleman,  whose  in- 
terest in  the  cattle  was  as  larjy^  as  any  of  the 
Slaintiffs,  substantially  remamed  with  them 
urinff  the  whole  period  from  the  time  they 
were  aelivered  to  Bilby  until  their  replevin. 
Part  of  this  time  he  was  at  Bilby's  house,  and 
the  remainder  somewhere  in  the  ndgbborhood, 
giving  his  attention  closely  to  the  cattle,  as  one 
of  the  plaintiffs,  who  were  the  real  owners. 

It  is  also  manife8t,f  rom  Uie  testimony  offered, 
that  the  cattle  were  not  in  good  condition  to  ffo 
through  the  winter  without  other  food  than  the 
hay,  straw,  and  stalk  fields,  which  was  all  that 
Biiby  was  bound  to  furnish  them,  until  grass 
came  in  the  spring,  but  that  some  other  kind  of 
food  was  necessary  to  prepare  them  for  this. 
Of  this  Coleman,  who  was  present  superintend- 
ing them  and  had  a  riffht  to  control  the  matter, 
was  the  best  Judge,  ana  the  most  interested.  It 
must  also  have  been  apparent  to  Bilby  that  if 
the  cattle  entered  upon  the  grass  in  the  spring 
in  an  enfeebled  condition,  or  if  many  of  them 
died  durinff  the  winter,  he  would  nut  be  able 
to  return  £em  in  October  or  December  with  an 
average  increase  of  450  pounds,  according  to  the 
contract  It  was,  therefore,  to  the  mutual  in- 
terest of  the  parties  to  make  some  different  ar- 
rangements, by  which  Bilby  should  furnish  the 
cattle  more  nutritious  food  during  the  autumn 
and  winter,  and  that  he  should  also,  in  consid- 
ation  of  that  change,  be  relieved  of  his  obliga- 
tion to  bring  them  up  to  an  average  increase  of 
450  pounds. 

It  is  hardly  pretended  by  counsel  for  plaint- 
iffs that  it  was  not  competent,  after  the  written 
contract  was  made  and  signed  by  the  parties, 
for  them  to  make  another  verbal  contract  in  re- 
gard to  some  parts  of  it,  which  to  that  extent 
should  be  a  substitute  for  the  first  one.  Tbere 
is  nothing  in  the  nature  of  the  contract  itself  re- 
quiring it  to  be  in  writing;  nor  is  tlicre  ar.y 
principle  making  it  necessary  that  the  new  one 
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should  be  reduced  to  writing  because  the  first 
was  writteu.  1  Greenl.  Ev.  g  808;  Qou  T. 
Nugent,  5  Bam.  &  Ad.  68;  LattimoreY,  Hdrtm, 
14  Johns.  880;  Munroe  v.  Perkins,  9  Pick.  298. 

What  the  judge  said  to  the  Jury  on  the  sub- 
ject of  the  modification  of  the  contract  is  in 
substance  as  foUows:  that  it  was  set  up  by 
Bilby,  and  he  was  bound  to  prove  it;  that  the 
written  contract  roust  prevail  unless  a  change 
or  modification  of  its  terms  is  proved  to  your 
satisfaction;  you  should  inquire  whether  there 
was  a  reason  or  necessity  for  the  change;  the 
parties  alike  interested  in  preserving  the  cattle 
were  upon  the  ground;  the  cattle  were  dying  in 
large  numbers  from  some  cause;  would  a  change 
of  food  suggest  itself  to  meet  the  contin^ncy? 
If  so,  there  would  be  a  reason  and  a  motive  for 
that  change.  He  then  recites  what  Bilby  sa^ 
about  the  contract,  and  Coleman's  denial  of  it, 
and  that  an  unimpeacbed  witness  was  called 
by  Bilby  to  whom  Bilby  had  repeated  the 
agreement  in  the  presence  of  Coleman;  that  a 
number  of  witnesses  testify  the  cattle  were  put 
upon  corn  about  the  time  that  the  change  was 
claimed  to  have  been  made  in  the  contract;  and 
other  testimonv  was  given  of  the  acts,  conver- 
sations, and  admissions  of  the  parties,  both  for 
and  against  the  change.  From  all  this,  he  says, 
you  must  determine  whether  there  was  an^ 
change,  and  if  vou  find  that  there  was.  what  it 
was;  if  you  flna,  however,  that  there  was  no 
modification  or  chaDse,  then  the  written  con- 
tract remained  in  full  force. 

We  are  of  opinion  that  this  charge,  the  sub- 
stance of  which  only  is  given  by  us,  udrly  placed 
before  the  jury  the  law  which  governed  the 
proof  and  effect  of  that  contract  in  the  case,  and 
that  no  other  instructions  upon  that  subject  were 
necessary  to  enable  them  to  arrive  at  a  just 
verdict,  so  far  as  that  was  affected  by  the  sup- 
posed change  of  contract. 

Another  error  is  alleged  in  regard  to  the 
charge  of  the  court,  and  its  refusal  to  grant 
prayers  for  instructions  by  the  plaintiff  ,relative 
to  Uie  conclusiveness  of  Bass'  action  in  passing 
upon  the  cattle  -as  they  arrived  at  Councfl 
Bluffs,  as  being  average  lots  with  the  train  load 
which  had  already  amved  and  been  seen  by 
Mr.  Bilby.  A  portion  of  the  testimony  which 
we  have  already  cited  tended  to  show  that, 
when  the  cattle  were  delivered  to  Bilby  by  the 
plaintiffs,  their  appearance  would  not  disclose 
the  bad  treatment  ttiey  had  previously  received, 
but  that  it  required  time  to  develop  Uie  evil 
effects  of  such  treatment  Much  other  testi- 
mony was  introduced  on  the  same  subject, 
tending  to  show  that  Bass  was  misled  as  to  the 
real  condition  of  the  cattle  when  he  inspected 
them,  and  also  that  he  was  influenced  by  par- 
tiality towards  plaintiffs,  who  emplovea  him, 
not  only  in  reg^  to  the  cattle  now  m  contro- 
versy, but  other  cattle,  as  a  broker  or  agent. 

To  the  reception  of  all  this  testimony  there 
is  no  exception;  and  it  affords suiflcient reason, 
in  our  opinion,  why  the  court  should  not  have 
charged  peremptorily. as  requested  by  plaintiffs, 
that  Bass'  examlDotion  of  these  cattle  and  pass- 
ing them  was  conclusive  that  they  were  in 
proper  condition  and  came  up  to  the  require- 
ments of  the  contract.  We  think  it  was  a  ques- 
tion for  the  jury,  under  all  the  circumstances, 
to  decide  whether  they  were  equal  to  the  lot 
first  examined  by  Bilby. 
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On  that  subject  the  judge  said  to  the  jury: 

"It  is  only  in  case  Bass  was  himself  deceived 
by  plaintiffs,  in  not  putting  him,  Bass,  in  full 
possession  of  the  knowledge  possessed  by  them 
and  necessary  for  proper  discharge  of  his.  Bass', 
duties  as  arbitrator,  that  you  can  go  behind 
Bass'  acU.  Then,  if  the  cattle  of  the  Teal  herd 
were  infected  by  a  disease  incurred  through 
careless  handling,  want  of  sufficient  or  proper 
food  or  water,  and  such  disease  could  not  be 
discovered  by  a  careful  examination,  which 
Bass  is  presumed  to  have  made,  in  such  a  case 
the  plaintiffs  were  bound,  if  they  knew  of  such 
disease,  to  disclose  it  to  Bass  or  Bilby,  and  their 
failure  to  do  so  was  a  fraud  upon  Bilby;  and  if 
damages  have  resulted  to  him,  Bilby,  in  conse- 
quence, he  is  entitled  to  recover  them  in  this 
action." 

We  see  no  objection  to  this  charge,  which  is     rKtkai 
the  one  complained  of  by  plaintiffs  in  error.  ««wjj 

A  third  question,  to  which  some  importance 
.is  attached,  arises  out  of  the  lanj?uage  of  the 
contract,  and  the  action  of  Bilby  under  it, 
in  regard  to  the  hides  of  the  cattle  which 
should  die  while  they  were  under  his  con- 
trol. This  language  which  immediately  suc- 
ceeds the  agreement  as  to  the  responsibility 
for  cattle  lost,  strayed  or  stolen,  or  dying 
through  the  neglect  or  carelessness  of  Bilby,  is 
as  follows:  '*  If  any  steers  shall  die,  John  8. 
Bilby  shidl  preserve  the  hides  as  evidence  of 
death,  and  tlie  ears  if  there  are  any  ear  marks." 
Of  the  268  steers  not  on  hand  at  ihe  time  Bilby 
proposed  to  deliver  the  remainder  of  the  cattle  to 
the  plaintiffs,  the  hides  were  not  produced.  It  is 
insisted  by  plaintiffs  that  the  failure  to  produce 
these  hides  makes  him  responsible  for  the  value 
of  the  steers.  Evidence,  however,  was  offered 
by  Bilby  tending  to  show  that  during  the 
winter  in  which  these  cattle  died  he  had 
produced  the  hides  to  Coleman,  counted  them 
to  him,  and  requested  him  to  accept  the  deliv- 
ery of  them.  Tnere  was  also  testimony  to  prove 
that  during  the  succeeding  summer  the  nides 
decayed  and  became  offensive,  and  could  not 
be  produced  at  the  time  the  cattle  were  to  be 
delivered. 

The  question  of  these  hides  is  considered  in 
two  aspects  by  the  court  in  its  charge  to  the 
iury,  and  in  both  we  think  it  is  justly  treated. 
The  fintt  charge,  which  related  to  the  evidence 
of  the  hides  as  tending  to  show  the  loss  of  the 
cattle  which  Bilby  was  otherwise  bound  to  ac- 
count for,  is  in  Uie  following  language: 

"Bilby,  under  the  written  contract,  was  to 
preserve  the  hides  of  the  cattle  which  died  and 
the  ears  of  any  which  had  ear  marks.  Under 
this  provision  Bilby  was  bound  to  preserve  the 
hides  of  all  the  cattle  which  died;  and  unless 
he  has  done  so,  he  is  bound  to  account  for  the 
whole  of  the  1 .500  cattle,  less  such  as  he  has  pre- 
served the  hides  of,  or  the  preservation  of  them 
was  agreed  to  be  waived. 

**There  is  testimony  showing  the  number  of 
hides  preserved  by  Bilby,and  as  to  an  agreement 
with  plaintiff  Coleman  waiving  the  preserving 
of  some  of  them.  If  the  whoie  of  the  steers  nrj,, , 
which  are  claimed  to  have  died  have  thus  been  l^^^  i 
accounted  for  to  your  satisfaction,  Bilby  can- 
not be  held  responsible,  provided  they  all  died 
through  unavoidable  causes,  and  not  through 
tbe  neglect  or  carelessness  of  Bilby,  as  alreaay 
instructed.    The   offer   to  count   the   hides, 
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dahned  by  BQLj  to  have  been  made  to  Cole- 
man, if  inade  as  claimed,  and  the  count  actual- 
ly made  as  testified  to.  if  satisfactorily  proven, 
may  be  taken  bv  you  as  showing  that  Bilby  hod 
the  number  of  hides  claimed.  There  are  no 
piOTtsions  in  the  contract  where  the  hides  of 
nattle  which  had  died  should  be  counted;  and 
the  reasonable  construction  thereupon  is  that 
the  hides  preserved  should  be  counted  at  the 
time,  and  with  a  view  of  making  the  hides 
themselves  available  for  use  or  sale." 

In  charging  the  lury  in  reference  to  the  dam- 
a^^  whicn  the  plaintifls  might  recover,  he 
afterwards  said:  "Under  the  written  contract, 
the  plaintiffs  are  entitled  to  the  hides  of  the 
cattle  which  unavoidably  died.  Unless  you 
find  that  a  tender  of  these  was  made  by  defend- 
ant to  plaintiffs,  in  which  latter  case  the  de- 
fendant would  not  be  liable  for  them,  there  is 
no  proof  before  you  as  to  the  value  of  the  hides, 
and  in  order  to  recover  their  value  the  plaintiffs 
would  have  to  show  it;  the  hides  seem  to  be 
out  of  the  Question  even  if  defendant's  tender 
was  in  valid. " 

It  is  seriously  urged  in  argument  by  counsel 
that  this  latter  charge  concerning  the  value  of 
the  hides  was  misl^dine,  as  tending  to  divert 
the  Jury  from  the  consideration  of  Uio  failure 
to  proouce  the  hides  as  evidence  of  the  death 
and  loss  of  the  cattle,  and  ezemptinff  Bilby 
from  responsibility  for  these  cattle.  But  it  is 
too  clear  for  argument  that,  in  that  part  of  the 
charge  first  dt^.  he  points  their  attention  to 
that  aspect  of  the  failure  to  produce  the  hides, 
and  to  the  consideration  which  should  govern 
the  Jury  in  that  respect,  in  charging  Bilby  or  in 
releasing  him  from  responsibility  for  their  loss; 
while  in  the  second  ana  later  part  of  the  charee 
he  is  considering  the  mere  moneyed  value  of  the 
hides,  and  charges  the  lury  that  the  plaintiffs 
cannot  recover  for  that,  because  t&ey  have  made 
no  proof  of  such  value. 

While  there  are  other  assignments  of  error 
that  have  been  examined  by  us,  we  do  not  per- 
ceiye  that  any  of  them  are  weu  founded,  nor 
do  we  think  that  they  are  worthy  of  any  ex- 
tended inquiry.  As  these,  to  wnich  we  have 
adverted,  are  the  most  important,  and  as  we  see 
no  error  in  what  the  court  charg^  or  refused 
to  charge  the  Jury  on  these  subjects,  and  ai  we 
haye  already  ^d  there  is  no  exception  to  the 
introduction  of  testimony,  loe  $ee  no  error  in 
ike  record,  and  the  Judgment  of  the  court  below  te, 
inea^eaee,  affirmed. 


WILLIAM  SMITH  «r  al.,  Appte., 

WILLIAM  H,  CRAFT  bt  ai.. 

(8ee&aBeporter«Bed.  480-442.) 

Fraudulent preftfrtinu—fioid  HU  of  eale— fraud- 
ulent itipulation — gueetione  on  division, 

L  Where  there  was  an  understanding  between  a 
iMuik  and  a  borrower  of  money,  that  If  tbo  bank 
wcmld  lend  him  money  from  time  to  time,  and  any- 
tbioff  should  occor  by  whJoh  be  was  not  able  to  pay 
his  debts,  he  would  secure  the  bank,  it  is  aqneetion 
of  teot  and  not  one  of  law  whether  such  agreement 
is  fraudulent  or  not. 

SL  Where  the  borrower  sold  his  stock  In  trade  to 
the  bank  to  pay  such  indebtedness,  the  question 
whether  the  bill  of  sale  was  rendered  void  as  to  oUi- 


er  creditors  by  containing  a  stipulation  ♦I'ftt-  the 
l>ank  should  employ  suchDorrower  in  the  business 
at  a  stipulated  price  per  month,  so  long  as  the  bank 
should  continue  the  Dusinees,  and  whether  such  a 
stipulation  was  valid  or  invalid,  depends  upon  its 
intention.  If  its  object  was  to  secure  a  benefit  to 
the  debtor  or  his  family,  it  would  be  fraudulent  in 
law;  but  if  its  sole  purpose  was  to  obtain  services 
necessary  to  wind  up  the  business  and  turn  the 
goods  into  money,  for  the  benefit  of  the  other 
party,  it  is  valid. 

8.  It  cannot  be  concluded,  as  matter  of  law,  that 
the  compensation  was  unreasonable,  or  that  the 
stipulation  in  question  was  fraudulent;  whether  it 
was  fraudulent  in  fact  was  a  question  to  be  decided 
by  the  trial  court. 

4.  The  whole  case  cannot  be  referred  to  the  decis- 
ion of  this  court  upon  a  certificate  of  division. 

[No.  49.] 
Argued  Nov.  4,  iS87.         Decided  Dec,  6, 1887. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana.    Die- 
miseed. 

The  case  is  stated  by  the  court. 

Mesere.  Benjamin  Haj^son  and  Hor- 
ace Speed*  for  appellants: 

A  safe  by  an  insolvent  to  one  creditor  of  all 
the  insolvent's  property,  where  a  part  of  the 
consideration  is  payment  of  a  debt,  and  where 
part  of  the  conmderation  is  that  the  insolvent 
shall  be  fl:iven  a  valuable  emplovment,  is  fraud- 
ulent and  will  be  set  aside  by  the  court. 

MeOlurg  t.  Leekv,  8  Penr.  &  W.  88-01;  8.  C. 
28  Am.  Dec.  64;  Mackie  v.  Oaime,  5  Cow.  566- 
684;  Lukine  v.  Aird,  78  U.  8.  6  Wall  78  (18: 
750);  Weed  v.  Pierce,  9  Cow.  725,  726;  Orover  v. 
Wakeman,  11  Wend.  202, 208;  Chicago,  B.  I.  db 
P.  n.  B.  Co.  V.  Howard,  74  U.  S.  7  WaU.  892 
(18: 117);  Burrill,  Assignments,  5th  ed.  §  198. 

A  parol  agreement  upon  consideration  of 
loans  then  being  negotiated,  to  pay  or  secure 
the  lender  at  any  time  thereafter  when  the 
borro  wer  I  )ecomes  unable  to  pay  all  his  creditors, 
is  a  chattel  mortgage  by  parol  and  is  an  actual 
fraud  on  other  creditors. 

Ex  parte  FUher,  L.  R.  7  Ch.  App.  644,  645; 
Ex  parte  Kilner,  L.  R  18  Ch.  Div.  248, 249;  EOb 
parte  Burton,  L.  R.  18  Ch.  Div.  108,  109;  Ex 
parte  EauxweU.L.  R.  28  Ch.  Div.  688-642;  Ex 
parte  Maekay,  L.  R.  8  Ch.  App.  648;  Ex  parte 
King.  L,  R  2  Ch.  Div.  262-5. 

It  is  not  important  whether  the  promise  is 
binding  in  law  or  equity,  if  intended  to  be  car- 
ried out. 

Ex  parte  WiUcineon,  L.  R  22  Ch.  Div.  788. 

Mesere.  Joseph  E.  McDonald  and  John 
M.  Butler,  for  appellees: 

This  court  has  no  jurisdiction  of  the  ques- 
tions certified. 

The  difference  must  be  real,  and  if  the  rec- 
ord shows  the  contrary,  the  appeal  will  be  dia- 

Colorado  Cent.  B.  B.  Co.  y.  White,  101  U.  8. 
98  (25:  860). 

The  statute  gives  this  court  Jurisdiction  over 
points  of  law  and  not  over  the  whole  case. 

Waiiamtport  Bank  v.  Kmntp,  119  U.  8.  857 
(80:  446);  Saundere  v.  Oould,  29  U.  8.  4  Pet 
892  (7:  897);  U.  8.  v.  Bailey,  84  U.  8.  9  Pet. 
267  (9: 124);  Weeth  v.  New  England  Mart.  8. 
Ob.  106  U.  8.  605  (27:  99);  California  Art.  8. 
Paving  Co.  y.  Mblitor,  118  U.  8.  609,  615-617 
(28: 1106, 1108,  1109);  Waterville  v.  VanBlyke, 
116  U.  8. 699-704(29: 772-774). 

The  promise  of  the  defendants  to  make  a  prof - 
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erential  assignment  is  not  a  fraud  upon  other 
creditors. 

National  Park  Bank  y.  WhiPmare,  104  N.  Y. 
297;  WcUker  v.  Adair,  1  Bond,  C.  0. 158;  Ander- 
son V.  Lacks,  59  Miss.  Ill;  Spaulding  v.  Strang, 
87N.Y.  185;  8.  0.  88N.Y.  l;Saydocky.  Ooope, 
58  N.  Y.  68. 

As  to  the  point  stated  in  the  second  question, 
namely,  the  employment  of  Craft,  the  decisions 
are  equally  satisfactory. 

Wiieoxon  y.  Annedey,  28  Ind.  285;  ffaU  ▼. 
Wheder,  18  Ind.  871;  Oriprk  v.  OransUm,  1 
Bosw.  281;  Peoples  8av.  Bank  v.  Bate$,  120  U. 
S.  556  (80: 764). 

[440]         Mr.  JuiUee  Ormy  delivered  the  opinion  of 
the  court: 

This  case  also  comes  before  the  court  upon  a 
certificate  of  division  of  opinion,  and  resembles 
in  many  respects  that  ofJetoelly,  Knight,  ante, 
argued  with  it^  and  Just  dedded. 

it  is  a  bill  in  eouity  by  sevei.*J  creditors,  each 
of  whose  claims  is  for  less  thaa  $5,000,  to  set 
aside  as  fraudulent  a  sale  made  bv  their  debtor. 
Craft,  a  dealer  in  watches  and  jewelry,  of  his 
whole  stock  in  trade  to  Fletcher  and  Church- 
man, a  bulking  partnership  known  as  Fletch- 
er's Bank. 

The  first  question  certified  is  whether  the 
understanding  between  the  bank  and  Craft, 
[441]  that  if  the  bank  would  lend  him  money  from 
time  to  time,  and  if  anything  should  occur  by 
which  he  was  notable  to  pay  his  debts,  he  would 
secure  the  bank,  constituted  a  fraud  upon  his 
other  creditors,  so  as  to  invalidate  the  subse- 
quent sale  of  his  stock. 

What  the  understanding  here  referred  to  was, 
or  how  long  it  had  existed,  can  only  be  gathered 
from  the  statement  of  a  different  understand- 
ing at  the  time  of  the  ffiving  of  the  latest  notes 
by  Craft  to  the  bank;  from  the  recital  of  a  con- 
versation between  Craft  and  Churchman  on  the 
very  day  when  the  bank  was  first  informed  of 
Craft's  insolvency  and  when  the  bill  of  sale  was 
executed;  and  from  the  other  circumstances  set 
forth  in  the  certificate  of  division. 

As  the  debtor  might  lawfully  prefer  one  of 
his  creditors  if  there  was  no  actual  fraud,  it 
cannot,  in  the  absence  of  anv  finding  upon  that 
point,  be  said,  as  matter  of  law,  either  that  the 
previous  agreement  to  prefer  was  fraudulent, 
or  that  it  was  not;  but  the  question  of  fraud  or 
no  fraud  involved  a  question  of  fact,  whidi,  if 
this  case  had  been  on  the  conunon-law  side  of 
the  court,  and  either  party  bad  desired  it,  must 
have  been  submitted  to  a  jury.  BanJe  of  Leav- 
enworth V.  Hunt,  78  U.  8. 11  Wall.  891  [20: 1901 ; 
National  Park  Bank  v.  Whitnwre  104  N.  Y. 
297. 

The  second  question  certified  is  whether  the 
bill  of  sale  was  rendered  void  as  to  other  cred- 
itors by  containing  a  stipulation  that  the  bank 
should  "emplov  said  Craft  in  said  business  at 
the  rate  of  $150  per  month  so  long  as"  the  bank 
should  '*carry  on  or  continue  said  business." 

But  whether  such  a  stipulation  is  valid  or  in- 
valid depends  upon  its  intention.  If  its  object 
appearea  on  its  face  to  have  been  to  secure  a 
benefit  to  the  debtor  or  his  family,  it  would  be 
fraudulent  in  law.  Lukim  v.  Atrd,  78  U.  8.  6 
Wall.  78  [18:  750];  MeOlurg  v.  LeeJsy,  8  Penr. 
&  W.  88;  Jfarrie  v.  Sumner,  2  Pick.  129.  But  if 
its  sole  purpose  was  to  obtain  services  necessary 
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to  wind  up  the  business  and  turn  the  goods  into 
money  as  promptly  and  economicaUy  as  po^i- 
ble,  for  the  ben^t  of  the  other  party,  it  is  valid. 
Wilooxon  V.  Anneslev,  28  Ind.  2^;  Baxter  y, 
WIteeler,  9Pick.  21;  Strongy,  Carrier,  17  Conn. 
819.  As  was  well  said  by  the  Supreme  Court  of 
Indiana  in  WileoxonY.  Annesley:  "Where,  ss  in 
this  case,  the  purchase  was  of  a  stock  of  ^^oods  in 
a  store,  and  an  established  trade  existing, it  seema 
but  reasonable  that,  at  a  fair  salary,  the  grantor 
might  be  employed,  for  a  time  at  least,  to  con- 
tinue in  charge  of  the  business;  and  that  circum- 
stance will  not  in  itself  prove  the  transaction 
fraudulent."    28  Ind.  295. 

The  only  facts  stated  in  the  certificate  (other 
than  the  bill  of  sale  itself),  directly  bearing 
upon  the  validitv  of  the  stipulation,  are  that  the 
bank,  with  Craft  as  manager,  carried  on  the 
business,  reducing  the  stock  as  rapidly  as  pos- 
sible, "with  a  view  to  closing  it  out,"  for  about 
six  months,  when  the  stock  remaining  was  sold 
by  auction;  that  the  bank  realized  for  the  entire 
stock  $20,000,  and  Craft  received  the  sum  of 
$150  a  month,  or  about  $900  in  all;  and  since 
Uie  bill  of  sale,  had  no  other  interest,  direct  or 
indirect,  in  the  stock  of  goods  or  its  proceeds, 
it  cannot  be  concluded  as  matter  of  law,  either 
on  the  face  of  the  bill  of  sale,  or  with  the  aid  of 
this  evidence  of  what  was  done  under  its  provis- 
ions, that  the  compensation  was  unreasonable> 
or  that  the  stipulauon  in  question  was  fraudu- 
lent. Whether,  taken  in  connection  with  aU 
the  previous  transactions  between  the  parties, 
it  was  fraudulent  in  fact,  was  a  question  to  be 
decided  by  the  Circuit  Court. 

The  third  question  certified  is  clearly  irregu- 
lar, as  avowedly  referring  the  whole  case  to 
the  decision  of  this  court. 

For  these  reasons,  and  upon  the  authoritim 
eoUeeted  in  Jewell «.  Knight,  ante,  this  eourt  has 
no  authority  to  answer  any  of  the  questions  certi-^ 
fied,  and  Vieentry  must  be,  appeal  dismissed. 


J08IAH  B.  PLUMB,  P^.  in  Err., 

«. 

GEORGE  CRANE,  Admr.  of  Edwabd  K. 
GooDKOW,  Deceased. 

(Bee  8. 0.  Beporter*8  ed.  (WMW.) 

A  decree  binds  pfurties  and  their  privies. 

Where  one  is  not  named  as  a  party  to  a  suit,  but 
is  represented  in  the  suit  by  one  who  is  a  party,  and 
under  whom  be  claims,  and  he  employs  oounseL  4n<l 
puts  in  an  answer  in  the  name  of  suob  party,  settinff 
up  title,  and  pays  his  proportion  of  the  expenses  ot 
litigation,  and  oootrois  toe  defense,  be  is  oound  by 
the  deoreo  therein. 

[No.  850.] 

Argued  Nov.  1, 1887.        Decided  Dee.  6,  2887. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa.    Reversed. 

The  facts  are  stated  bv  the  court 

Mr.  C.  H.  6»tcli«  for  plaintiff  in  error. 

Mr.  George  Crane*  for  defendant  in 
error: 

No  person  can  have  the  benefit  of  an  adjudi- 
cation in  an  action,  except  the  parties  thereto 
or  their  privies. 

Bigelow,  Estoppel,  4th  ed.  98,  8d4,  and  cases 
cited;  Kerr  v.  Watts,  19  U.  8.  6  Wheat.  552(5: 

128  U.  & 


Crawtobd  v.  HxraiXGER. 


6e>-607 


£aia.  I 


Mr.  Cki^Juttiet  Waits  deliTered  the  opis- 

rssoi     *°*'  °^  ^  cooit: 

^  '  This  is  BDoUier  Bult  broagfat  by  Edward  E. 
Goodnow,  asn^ee  of  the  Iow»  Homestead 
Compaqy,  to  recover  t&iei  paid  on  "  Dea 
Itloinei  River  Lauda"  for  the  years  1864  to  1871, 
both  IncliuiTe.  For  a  general  statement  of  the 
facta  reference  is  made  to  Strj/ker  v.  Orane,  ante, 
IM.  Plumb,  the  plaintiS  In  error,  waa  de- 
fendant below,  and  set  up  the  prior  Bd]iidic»- 
lion  in  the  suit  of  Jmm  Homt^aad  On.  t.  Det 
Moinet  Stw.  A S.B.Ce.HV.S.l'I Wall.  16S 
[31:838]  as  a  bar  to  the  actloQ.  Thla  defense 
waa  overruled,  and  a  judgmeK  given  against 
him  on  the  ratiund  that  he  was  not  a  part;  to 
that  auil.  OoodTum  v.  Pfumi,  64  Iowa,  673. 
The  judgment  waa  not  only  against  Plumb  per- 
•onaUf ,  DUt  it  was  made  a  special  lien  oa  the 
lands,  which  were  the  subj^t  of  taxation,  be- 
cause he  was  the  aclnal  owner  at  the  time  of 
.  the  lerj.  The  case  was  treated  In  all  material 
respects  the  same  as  that  of  Lilcfifel^t  Adtar. 
V.  Orane,  ante,  199.  In  thU  there  waa  error, 
in  our  opinion. 
Edward  Wade  was  a  party  to  the  loll  as  the 

I  <di  I     apparent  owner  of  the  lands  now  in  question, 

I^^l  and  which  were  properly  described  In  the  biU 
and  included  in  the  Utlgatioo.  The  record  in 
this  case  shows  that  the  lands  were  conveyed 
b7  the  Navigation  and  Itailroad  Company  to 
Plumb  in  1859;  and  he,  In  1861,  conveyed  them 
to  Wade  in  trust  as  security  f'r  a  debt  he  owed 
a  bank.  This  deed  was  duly  recordnl  in  the 
proper  recording  office.  In  1865  the  lands  were 
sold  by  Wade  under  his  trust,  and  conveyed  to 
Ed  ward  Wesley,  for  the  sole  use  and  benefit  of 
Plumb.  This  deed  was  not  put  on  record  be- 
fore the  suit  of  the  Homestead  Company  was 
b^un.  As  soon  as  Plumb  heard  of  Ibe  suit  he 
employed  counsel,  and  had  an  answer  filed  in 
ibc  name  of  Wsde,  setting  up  a  defense  to  the 
claim  of  the  compnny,  and  asserting  that  the 
superior  title  was  in  those  who  held  under  the 
river  grant.  He  paid  his  proportion  of  tbe  ex- 
penses of  the  litinition,  and  controlled  the  de- 
fense, BO  far  as  Wade  was  concerned.  His  in- 
tereKis  in  the  suit  were  properly  represented  by 
Wade,  whom  he  allowed  to  appear  on  the  rec- 
ords of  tbe  county  ss  the  real  owner  of  Uie 
lands.  If  there  bad  been  a  decree  against  Wade 
lor  the  taxes,  and  alien  therefor eetribllsbed on 
the  lands,  be  would  have  been  boiiod,  and  could 
not  have  resisted  the  enforcement  of  the  lien. 
So,  too.  if  a  penonal  decree  had  been  rendered 
against  Wade  for  the  money,  It  would  have 
been  conclusive  in  an  action  by  Wade  to  recov- 
er from  him  money  paid  for  his  use  in  salistac- 
tiOB  of  the  decree.  He  was  bound,  because  he 
was  represented  in  tbe  suit  by  Wade,  under 
whom  he  claimed.  This  case  is  the  converse 
of  that  of  LitchflebT*  Adntr.  v.  Orane.anle.l^O. 
""     s  Mrs.  LilcbQeld  was  not  reprewnted  ' 


inigbl  have  been  considered  by  the  court  below, 

bat  as  they  were  not,  and  the  dedaion 

lUD.  8. 


entirely  on  the  ground  that  Plumb  was  Dot  a 
party  to  the  decree  which  was  pleaded  In  bar, 
we  need  not  pass  upon  than  here. 

Because,  therefore,  the  court  failed  to  gire 
due  faith  and  cr«dit  to  tbe  deoiee  of  tbe  court     [B62] 
which  was  ple&ded  In  bar,  vt  mgne  tA«  JitOf- 
rami,  and  rmaand  th»  tmue  for  furOur  protM^ 
ingi  not  ineoruitleiU  wiA  IM$  t^nion. 

JAMEB  P,  CRAWFORD,  Appt., 
ISAAC  W.  HETSINQBR  n  ai„  [6891 

(Bee  8.  a  Beporter^  ed.  5W40rj 
Btiuttttl  palMt—daimt  in~inJHng»nutU  tf. 

a  Ilr  when  so 


Inatormei 
g  only  tha 


gi  f,  Heyi,  tor 

an  improvement  uiuevuca  lor  insoniog  metalUo 
stanlo,  do  HOC  oovei  tbe  defendant's  device  oaUed 
tbe  "^^MoT  Tool,"  and  are  notlnllriDKed  ttaerebr. 


J.  f9.  l£S7. 


"'ii 


Argwd  Nov.  f9.  lS87.    Deeidad  Jke.  IM,  1^7. 

APPEAL  from  the  Circuit  Conrt  of  the  United 
States  for  the  Eastern  Diatrictof  Pennsyl- 
vaolo.    RtBtrud. 

Tbe  case  is  stated  bw  the  court. 

Mr.  Hsctor  T.  Fianton,  for  appellant; 

The  case  prMents  facta  like  those  in  Saxbyt. 
Gloucater  Waggon  Co..  7  L.  R.  Q.  B.  Div.  805, 
cited  In  OaTri™rrv.i^CTi,118lr.8.180(80:lM); 
and  la  controlled  by  tbe  decisions  in  the  latter 
case,  as  well  as  by  ThaUlier  Btalinq  Co.  r- 
Burtit.  lai  U.  8.  336  (80: 842).  which  is  a  par- 
allel case '  and  see  also  Olark  Pomace  Holder  Co, 
v.  Fmruton.  IIS  U.  8.  885  (30:  406);  ThomMim 

Boutelier.  114  V.  S.  1  (26: 76).  and  Talelock 
r.  Go.  V.  OreenUqf,  117  C.  8. 554  (28: 952). 

^  it  is  possible  to  sustain  this  patent  for  any 
jurpOBe,  ft  must  be  for  the  precise  device  sbows 
in  the  drawings  and  described  In  the  specifica- 
tion. 

flraag  v.  FibJi.  181  D.  8.  484  (80;  lOlOi; 
SnoK  V.  Lakt  Shore  <6  M.  8.  R.  Co.  121  U.  8. 
620  (SO;  1008};  ThompKii  v.  Boiiaelier,  114  U.  8, 
13(2l.:OU);  White  v.  Dviibar.  119  D.  S.  47  (80: 
803);  Battery.  Kobinion.  119  U.  8.  641(30:  495). 

The  record  and  proof  show  a  bar,  by  reason 
of  laches,  from  asserting  anything  by  reason 
of  this  reissue,  beyond  the  matter  of  tbe  firat 
claim  only,  which  is  substantially  tbe  same  as 
the  fourth  claim  of  the  original. 

Millir  v.  Bridgeport  Brau  Co.  104  D.  S.  850 
(26:  783>afoAnv.//ar«K»<i,  US  U.S.  354(28:665); 
WoUentak  v.  Reiher,  115  U.  S.  99  (29:  851);  Irm 
V.  Sargcnl,  119  U.  8.  653  (80;  544). 

Mr.  Joshaft  Paasr,  for  appellees. 

Mr.  /usffMBUtcbford  delivered  theopin- 
Ion  of  the  court;  1*901 

This  Is  a  bill  In  equity  filed  in  the  Circuit 
Court  of  the  United  Stales  for  the  Eastern  DIs 
trict  of  Peonaylvania,  by  Isaac  W.  Heyslnger, 
Christian  H.  Herahey.  and  J.  Loren  Heyslnger, 
Bzainst  James  P.  Crawford,  founded  on  the 
alleged  Infringement  of  reissued  letters  patent 


S93-007  ScTRBUX  Ck>iiRT  or  t 

No.9,803,grMtedjQly  13,1881,  to  GflorgeW. 
Heyl,  UBJgaee  of  Heory  R.  Heyl,  thelareotor, 
forui  "Improvemait  la  derices  for  ioserting 
metallic  aUples,"  the  appllcatioD  for  the  reusue 
having  been  flled  Har  10, 1881,  and  the  origi- 
nal patent,  No.  IBO.fHw,  baTing  been  granted  to 


g,  1883.  The  answer  of  tba  defendant  sets  up 
as  defenses  the  invalidity  of  the  reissue. 
of  novelty,  and  uon infringement.  After 
tolned,  proofs  nei<e  taken,  and  the  circuit  court. 
In  November,  1883,  entered  an  Interlocutory 
decree,  adjudging  the  reissued  patent  to  be 
valid  as  respects  clatms  1  and  3,  ud  that  those 
daima  bad  been  Infringed  by  (be  defendant, 
and  awarding  a  perpetual  injunction,  and  ~ 
ferringitto  a  master  to  toko  an  account 
profits  and  dama^.    On  his  report,  a  final 


costs. 

In  ofder  to  consider  any  question  involved 
aa  to  tbe  reissue.  It  Is  naceesary  to  compare  the 
■pedflcstlona  of  the  original  and  reissued  pa- 
tenta.  They  are  lierepUtMd  la  parallel  cotumna, 
the  parts  of  each  which  are  not  found  In  the 
other  being  Id  Italics,  the  drawings  !□  the  two 
being  suhalantially  alike,  with  only  immatoia) 
H  Injtae  lettering: 


.f^^ 


/ta«     r^.      rfA. 


VM  Unitbd  Btatxs. 

OrtolnaL 

"To  all  whom  It  mar 
oODoenti  Be  It  known 
that  L  Henry  B.  BeTl,of 
the  Cat;  and  Countv  ot 
Philadelphia  and  ^l^ 
of  FeDDirlTania,  have 
tuTcnlada  new  and  use- 
ful Improvement  Id  pa- 
per riMenera,  which  un- 
pTorement  to  Mlly  set 
forth  In  the  tollowliw 
■pedDcatlon  andaooom- 
panytng  drawings,  In 
wblchFlsureslandBara 
Bide  elevations  ot  tbe 
foateaer  embodjdnc  my 
lovcnUon.  Fls.  £  la  ■ 
vertical  aeoUou  In  line  z 
3^  FlK.  1.  FlB.  8  la  a  Bide 
elevation,  paidr  seo- 
tional.  Pis.  4  la  a  hori- 
--  -  •  ^  -  'ineuu, 
let&TB 

.  Indicate 

oormpondlns  ptuta  In 
the  Beveral  flguRO. 

''Ur  lDveationt»nslMs 
of  an  Impleinent  or  the 
form  of  u  hand  stamp, 
br  which  melalllo  itaplee 
mar  Ira  (omed  tb  rough 
sheets  uf  paper  doou- 
— ""•-    "-d  aeoured  b- 


OcT.  Tkiim, 

"To  all  whom  It  may 
aoooem:  Be  It  known 
that  L  Heurv  R.  Herl.  of 
the  CItr  and  Coontv  of 
Phlladelpbla  and  Btata 
of  Prainsrivanla.    hat's 


,  which  Im- 

. J  fully  set 

forth  In  the  tol  lowing 


riC.   L     ehnUar   1 


panylng  drawings,  in 
which  natures  landSaiv 
aide  etevatlODs  of  tba 
*    '  embodying'  my 

D.     FIB.  t  la  a 
eoctlon  \a  lli 

-, Fig.  8  to  a 

elevnclon.    uarllr 

UonaL    Fto.  ■  ■-  -  ' 

Eontol  aectloi 


.    'otbI  fljruree. 

"My  loveutiOD  oonilsta 
of  an  Implement  of  the 
tona  lit  a  hnnd  ilamp.     ieb«i 
bywblobmctaUlcstwIea     i-O**! 
may  be  forced    througb 
-' of  paper  or  -■ 


clmchlug  tbe  less  on  the   oUncbiDg  the  legs  oi 


drawings,  A  represents 
a  natlonarv  anvil,  which 
to  secured  to  or  formed 
with  an  arm  rising  from 
a  suitable  stand  of  oon- 
venlent  form  for  use 
np<mawrltlng  d«sk;sDd 


befufli 


UAbyasUdlnglolnt. 
—  havlnB  BToovss  C  C, 
which  nuSob  with  the 
tAninieof  the  anvil,  the 
faoe  ot  the  blook 
flat.   The  


to  keep  It  hi  this  posit 
"-  • '-opiMnfpf^ 

,  _,  widoli  may 
ip  under  the  Kulde 
spring.  D',  which 
may  press  against  It,  and 
thus  produce  the  neces- 
sary frtoUon.  B  repre- 
sents a  reciptoeating 
driver,  whose  u  nder  face 


maturely,  I   < 


a  oonoavs  reoe^  F,  nld 
driver  having  aKnob,G, 


a  stationary  nnvfl.whlDli 
to  secured  to  or  formed 
with  an  arm  riainB  from 
Bsuitahleiland  of  eon- 
venleni  form  for  uae 
-.writing  dcskiand 
_  ..,.reaenta  a  slidlus 
galde  block  Qttod  to  the 
an  vU  A '  by  a  sliding  lolnt. 
and  baling  groovea  CC, 
which  matoh  with  tho 
tongue  of  tlie  anvil,  Eho 
npperfaceof  (he  blook 
beinB  Oat.  The  normal 
poslDon  ot  tbe  guide  B  Is 
etevatediand  In  order  to 
keep  It  In  thto  poalUon, 
or  from  dropping  pte- 
maturelr,  1  employ  a 
spring,  u,  which  may 
pieaa  up  under  tbe  guide, 
or  a  spring,  D',  welch 
nMV  prass  against  It,  and 
thus  produce  ths  naoes- 
sarv  friotlon.  B  repie-  . 
seota  a  redprooatlng 
driver,  whoso  under  f  ac* 
Is  flat;  and  In  tbe  same  la 
a  oonoava  reoess,  F.  said 
driver  baring  a  knob.  G,  i 
tor  leeelvlnB  tbe  blows  I 
of  tbe  band,  and  pro-  • 
vided  with  a  spring,  B.   > 


F,  said   a  oonoava 


G,  the  driver  Is  foroed 
downward  upon  the  na- 
pets.  IV  inMdsB  mvtt 
UTif,  and  the  staple  l«s 
come  up  through  the 
papers  Into  the  recess  P, 
where  they  are  bent  . 
over  prcporotonf  fo  (Im 
fnoX  dlncJrinfl.  ITia  J 


Iba  staple   tegs  < 

.1. k  .jjg  papers 

F,  where  they 

are  bent    over  bu  0» 
jlantfnaanil*  thtnaf. 


t,  urhi  a* 

porUd  to  HW  drttw.  and 

dasmdS  f oreOilv  on  A* 
Unla  l«ii.H>  a>  b>  band 
lkBtatC«reIoMeotA<  pa- 
per. SttM  eompletino  ^h« 
opsronoib         


■ipnort  uiil  snide  (be 
rt>pte  lean  duiliiK  their 
paneBBtkoi  tiwufh  tbe 
papen.  end  tlie  nwets 
ri*«oib>ped  tlMttUthe 
•taple  leva  enter  there- 
taito.  tber  wiU  Mrlke  the 
caDcave  or  ilantlDBnUi 
at  MM  i«oc«,  and  thus 
,.■.■■1  he  bent  inward  towacd 
|S»5]  each  otber  wufflelaa- 
ly  to'lMura  IMr  betno 
BfMtdewn  properly  ii*CT> 
ooaiB  tlnidi  MUMnlAe 
fSt^nt  uw  (fuida  B  and 
AplMetibinar 


plojed  to  omrlap  the 
Maple  <(«wn,  lor  jne- 
reDtlnc  the  latter  nom 
Mndtiuirtille  the  lemare 
lMtas™reed  thmush  the 


■upport  Bod  iiilde  the 
Maple  lea  dimes  (l>e)r 
peoetzatlin]  throiuth  tbe 
tttpeta,  and  the  reccM 
F  la  (o  (haped  that,  at  tbe 
staple  leiia  enter  tb«>*- 
ioto,  ther  will  aU-lke  tbe 
ooDcav«  or  alanUnB 
walla  otaaldreceaa,  and 
tbui  be  bent  Inward  to- 
ward «aota  other,  at 
•hownlne^l  and 8.  A 
plate,  0,  mar  be  advan- 
taeeomlr  emplored  to 
overlap  the  Maple  crown, 
for  preventing-tbe  latter 
from  bnxHna  while  the 
lega  are  bcuur  forced 
through  tlio  papen. 


"fntNu  original  mttif^ 
tatianliUBribiamtfaT- 
Hitr  ttparat*  optnMiM 
of  MHvlMMv  Jba^Mm 
down  tbe  «ndi  i^tJie  Mopb 
(btu  bent  ooir,  by  a  an- 
MKt  blow  bMtMtn  tlU  up- 
parond  lOiMrJau  or  tnc 

{kiee  ainoa  Iw  '  " 
tin  aonie  reatt 
C>i<n«d  by  daob 
adMnrMitowa  IMtcnr  wt- 
tmlt^Uw  DittUd^alM. 
BhotM  Om  Ugt  of  tH* 
•biple,  wAenbant  oser  by 

a*     «MM      Mow     WMcA 

drtoat  tbe    eotna,    oa.ta 
berctnoboDa  deacrtbed,  be 

Sitnd  not  to  Ha  nffleUtO- 
Am  lo  the  tmrface  of 
ipwer,  lAa  aon 

be^firtharlliineneil 
buaaeemMblDW  (n. 

gtmfaca  m  {rontof 
a((w)e  eAonn*:  and 
bandtop  reoaaa,  rttftct- 
leelK  prwtdcd  tlmnfor. 
•'figt.h».and»1uma 
kaml  Maiui  ambodutaa 
mm  Ineentfcn.  In  tdhlcA 
■fee  drfur  ree4»rDca(«a  In 
aJbMd beodln  tbe  man- 


band  Mamp  <n  which  cha 
drtnar  tt  mounted  oJ  tlw 
•nd  of  a  MbmUng  arm 

ptootadoKCa ■ 

tta  to   tlu 

rtata  upon  the  loMe.  n 
w«  be  «««n  (bat  Iba  da- 
vleaa  which  oonMtlula  my 
inventfon  ore  (a  tit  fauna 
In  both  Uie«  mndUca- 
Hone,  and  that  both  or- 
•--'    the  at 


MOnnM-,  to  (Mart  by  A 
blow  upon  the  ftnob  a  at 
UW  hand  Monp,  the  Map)* 


"HavlnB  thua  deacilb- 
d  my  iaveoUon,  what  I 


and  MntuKo* 
toMTtAepro- 

*i  Om  oppiy 

*IU  bending  rccuiproMd- 
adthareror. 

"Barlog-thua  deaorlb- 
ed  my  InTentlon.  what  I 
elaltn  aa  new,  and  daeli* 
to  aecure  hr  letten  pa- 
tent,l»- 

"L  The  oombf  notion  0/ 
(ha  aiationaty  tt(Q>is  aui^ 
vori  or  anvlTd',  and  (ha 
aUdIno  aKqUe    guide  B, 


...  Tht  a#|^adtwtlnp 
puldc  block  B,  luwtng 
Blapla  guiilinu  groota  0 
C  and  a  fat  faet,  upon 
which  to  eompleta  the 
-"— ^mooTtbeatapleeub- 

laSy  at  and  for  the 

purpoaeatt/orCh. 

"S.  The  comMnonorf  of 
tht  (totlonoru  ilaptc  aup- 
port  oranoS^wUh  the 
■Mdinqoiiida  B,  {proowd 
toportloBu  embrace  and 
putde  thad^rie  lecB.alib- 
atanUoByaaand  for  lAe 
purpoaa  aat /orlh. 


eomMnotton  a/ 

laryataplaau))- 

port  or  onpa  A  with  tbe 


-  owr. operolfna (olnaerl a  ..a.-. 
I  etiqile  Ihrotwh  loyen  q/  iBBTj 
.  alocft  le  be  tmlCed,  and 

ataultanaoiulu  bandonar 

Ita  projacHng  end*,   eub- 

atonllallv  oa  and  for  (ha 

""'■noaeaat/otth. 

In  a  dedea  for  In- 


tne  eomotnatvm  or  tna 
Maple  outde  B,  ontril  A\ 
apHng  D,  and  reMprocat- 
UH)  drtt>af\  proDlded  witb 
Ihehnobe,  the  whole  or-  , 
ranged  to  oparots  tub- 
Mantlony  at  and  for  tht  . 
purrxwe  aet  forlA. 

"K  A  Mapie-inttrttnQ  l 
«npIanienChaolno(woop-  . 
ptnfte  Joua  anxmoed  wRb 


■^   ^  aiapfe-inai 
«npIanienC  having  Iv 

a*  ahoHXk 
one  or  wmcn  la  provided  ' 
iMth  a  recaaa,  (ha  olhar  ' 
with  a  eerttcaan   ohan- 


neoualir  bandoMrttaprcK 
jMtIng  endt  aubabrntlonu 
aa  on^or  Iha  pwipoaa  aM 


rated,  orter  OrMna  a 
aCaple.  the  ffNlda  wW  be 
optnfor  (he  reeepttonq^ 
tne  (UCcaedlngatapla.  aub- 
i(antla%  oa  deaerlbcd. 

'"I.  ^nlnnjamant  /or 
MaerMno  marine  atople*. 
eonaWlnp  ■)/ (WD  oppoaoa 
Jowa,  one  o/  wMch  la 
proelded  w((h  o  M(q)ie- 
oandMp  receat,  and  (ha 
other  wtth  a(aple-«Nldlna  < 
ffrooiM  and  on  onMl 
jUted  thereto.  In  eomM- 
noMontaitbaJnMb  tora- 
celiK  (he  blow  ottha  hand 
ondtnaert  a  Maple  by  a 
eilddcn  parcuaalon,  aub- 
atantloOy  oa  described. 

"8.  In  a  Marjie-imtrl- 
Ino  muchtne  conMrucfcd 


,  ^it  alople- 

.  puldlna  Mode  B.  havfno 
Mtnjle-AOldlng  orooeea  0 
0,70nnlnii  aide  aitanalont 
<(/(he«e*«ea)Mot8,et>b> 
alanf  (oily  al  ahown  and 
deaeribed. 

"t.  An  fmplament  /or 
Inaertlno  mefidllc  ataplea, 
conMaMncr  of  (wo  mm- 


M  with  a  atopic-  ,_„_, 
10  receaa,  and  (ha  [B987 
uiiHi  ■atth  atopletfuldlng 
oraoeea  and  an  anru 
Sued  (herein,  (he  aald 
Jam  being  arranged  (o  be 
eeparoleii  onif  a(and 
opart,  to  admit  (be  reo- 
Sette  mon^nitatlon  for 

[lenlcnUv   plaekw  a 

■Iain  (ha qiien  end  of 
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should  be  reduced  to  writing  because  the  first 
was  writteo.  1  Oreenl.  Ev.  §  808;  Goti  T. 
Nugent,  5  Bam.  &  Ad.  58;  Lattimorer,  ffanen, 
14  Johns.  880;  Munroe  v.  Perkins,  9  Pick.  298. 

What  the  jud^  said  to  the  Jury  on  the  sub- 
ject of  the  modification  of  the  contract  is  in 
substance  as  follows:  that  it  was  set  up  by 
Bilby,  and  he  was  bound  to  prove  it;  that  the 
written  contract  roust  prevail  unless  a  change 
or  modification  of  its  terms  is  proved  to  your 
satisfaction;  you  should  inouire  whether  there 
was  a  reason  or  necessity  for  the  change;  the 
parties  alike  interested  in  preserving  the  cattle 
were  upon  the  ground;  the  cattle  were  dying  in 
lar^e  numbers  from  some  cause;  would  a  change 
of  food  suggest  itself  to  meet  the  contiD^ncy? 
If  so,  iJhere  would  be  a  reason  and  a  motive  for 
that  change.  He  then  recites  what  Bilby  says 
about  the  contract,  and  Coleman's  denial  of  it, 
and  that  an  unimpeacbcd  witness  was  called 
by  Bilby  to  whom  Bilby  had  repeated  the 
agreement  in  the  presence  of  Coleman;  that  a 
number  of  witnesses  testify  the  cattle  were  put 
upon  corn  about  the  time  uiat  the  change  was 
claimed  to  have  been  made  in  the  contract;  and 
other  testimony  was  given  of  the  acts,  conver- 
sations, and  admissions  of  the  parties,  both  for 
and  against  the  change.  From  all  this,  he  says, 
you  must  determine  whether  there  was  an^ 
chanee,  and  if  vou  find  that  there  was,  what  it 
was;  If  you  fina,  however,  that  there  was  no 
modification  or  cbanse,  then  the  written  con- 
tract remained  in  full  force. 

We  are  of  opinion  that  this  charge,  the  sub- 
stance of  which  only  isgiven  by  us,  udrly  placed 
before  the  Jury  the  law  which  governed  the 
proof  and  dfect  of  that  contract  in  the  case,  and 
that  no  other  instructions  upon  that  subject  were 
necessary  to  enable  them  to  arrive  at  a  Just 
verdict,  so  far  as  that  was  affected  by  the  sup- 
posed change  of  contract. 

Another  error  is  alleged  in  regard  to  the 
charge  of  the  court,  ana  its  refusal  to  grant 
prayers  for  instructions  by  the  plaintiff  ,relative 
to  tlie  conclusiveness  of  Bass'  action  in  passing 
upon  the  cattle  -as  they  arrived  at  CouncO 
Blufib,  as  being  average  lots  with  the  train  load 
which  had  already  anived  and  been  seen  by 
Mr.  Bilby.  A  portion  of  the  testimony  which 
we  have  already  cited  tended  to  show  that, 
when  the  cattle  were  delivered  to  Bilby  by  the 
plaintiffs,  their  appearance  would  not  disclose 
the  bad  treatment  ttiey  had  previously  received, 
but  that  it  required  time  to  develop  the  evil 
effects  of  such  treatment  Much  other  testi- 
mony was  introduced  on  the  same  subject, 
tending  to  show  that  Bass  was  misled  as  to  the 
real  condition  of  the  cattle  when  he  inspected 
them,  and  also  that  he  was  influenced  by  par- 
tiality towards  plaintiffs,  who  employea  him, 
not  only  in  regird  to  the  cattle  now  in  contro- 
versy, but  other  cattle,  as  a  broker  or  agent 

To  the  reception  of  all  this  testimony  tiiere 
is  no  exception;  and  it  affords  sufficient  reason, 
in  our  opinion,  why  the  court  should  not  have 
charged  peremptonly.as  requested  by  plidntiffs, 
that  Bass'  examlDation  of  these  cattle  and  pass- 
ing them  was  conclusive  that  they  were  in 
proper  condition  and  came  up  to  tiie  require- 
ments of  the  contract.  We  think  it  was  a  ques- 
tion for  the  jury,  under  all  the  circumstances, 
to  decide  whether  they  were  equal  to  the  lot 
first  examined  by  Bilby. 
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On  that  subject  the  judge  said  to  the  Jury; 

"It  is  only  m  case  oass  was  himself  deceived 
by  plaintiffs,  in  not  putting  him,  Bass,  in  full 
possession  of  the  knowled^  possessed  by  ibem 
and  necessary  for  proper  discharge  of  his,  Bass', 
duties  as  arbitrator,  that  you  can  go  behind 
Bass'  acts.  Then,  if  the  cattle  of  the  Teal  herd 
were  infected  by  a  disease  incurred  through 
careless  handling,  want  of  sufficient  or  proper 
food  or  water,  and  such  disease  could  not  be 
discovered  by  a  careful  examination,  which 
Bass  is  presumed  to  have  made,  in  such  a  case 
the  plaintiffs  were  bound,  if  they  knew  of  such 
disease,  to  disclose  it  to  Bass  or  Bilby,  and  their 
failure  to  do  so  was  a  fraud  upon  Bilby;  and  if 
damages  have  resulted  to  him,  Bilby,  in  conse- 
quence, he  is  entitled  to  recover  them  in  this 
action." 

We  see  no  objection  to  this  charge,  which  is    ^ 
the  one  complained  of  by  plaintiffs  in  error. 

A  third  question,  to  which  some  importance 
.is  attached,  arises  out  of  the  lanmiage  of  Uie 
contract,  and  the  action  of   Bilby  under   it 
in  regard  to  the   hides  of  the  cattle  whidh 
should   die  while  they  were  under  his  con- 
troL    This  language  which  immediately  suc- 
ceeds the  agreement  as  to  the  responsibility 
for  cattle  lost,  strayed   or  stolen,   or  dying 
through  the  neglect  or  carelessness  of  Bilby,  is 
as  follows:  '*  If  any  steers  shall  die,  John  8. 
Bilby  shall  preserve  the  hides  as  evidence  of 
death,  and  tlie  ears  if  there  are  any  ear  marks. " 
Of  the  268  steers  not  on  hand  at  ihe  time  Bilby 
proposed  to  deliver  the  remainder  of  the  cattle  to 
uie  plaintiffs,  the  hides  were  not  produced.  It  ia 
insisted  by  plainti£b  that  the  failure  to  produce 
these  hides  makes  him  responsible  for  the  value 
of  the  steers.    Evidence,  however,  was  offered 
by  Bilby  tending  to   show  that  during  the 
winter  in   which  these   catUe  died  he  had 
produced  the  hides  to  Coleman,  counted  themi 
to  him,  and  remiested  him  to  accept  the  deliv- 
ery of  them.  There  was  also  testimony  to  prove 
that  during  the  succeeding  sunmier  the  hides 
decayed  and  became  offensive,  and  could  not 
be  produced  at  the  time  the  catUe  were  to  be 
delivered. 

The  question  of  these  hides  is  considered  in 
two  aspects  by  the  court  in  its  charge  to  tbe 
iury,  and  in  both  we  think  it  is  Justly  treated. 
The  first  charge,  which  related  to  the  evidenoe 
of  the  hides  as  tending  to  show  the  loss  of  the 
cattle  which  Bilby  was  otherwise  bound  to  mo- 
count  for,  is  in  the  following  language: 

"Bilby,  under  the  written  contra^  was  to 
preserve  the  hides  of  the  catUe  which  died  SLod. 
the  ears  of  any  which  had  ear  marks.  Under 
this  provision  Bilby  was  bound  to  preserve  Hie 
hides  of  all  the  cattle  which  died;  and  unless 
he  has  done  so,  he  is  bound  to  account  for  t  tie 
whole  of  the  1 .500  cattle,  less  such  as  he  has  pre- 
served the  hides  of,  or  the  preservation  of  tli^ixi 
was  agreed  to  be  waived. 

"There  is  testimonv  showing  the  number  of 
hides  preserved  by  Bilby, and  as  to  an  agreenncxit 
with  plaintiff  Coleman  waiving  the  preserving 
of  some  of  them.  If  the  whoTe  of  the  steers 
which  are  claimed  to  have  died  have  thus  t>eeci 
accounted  for  to  your  satisfaction,  Bilby  can- 
not be  held  responsible,  provided  they  all  died 
through  unavoidable  causes,  and  not  thro^x^ti 
the  neglect  or  carelessness  of  Bilby,  as  alres^  y 
instructed.    The   offer   to  count   the   hides 

123  U.  s[ 


1887. 


Cbawfobd  y.  HETsorauL 


689-60r 


We  do  DOt  find  It  necessary,  however,  to  decide 
whether  the  reissue  is  to  be  considered  »  proper 
one,  80  far  as  claims  1  and  2,  rightly  construed, 
are  concerned,  on  the  view  that  it  was  an  inad- 
vertence, aodaent,  or  mistake  to  have  left  out 
of  daim  4  of  the  original  the  elements  which, 
by  the  description  in  the  original  spedflcation, 
were  made  necessary  to  the  performance  of  the 
operation  specified  in  that  claim.  We  dispose 
of  the  case  on  the  assumption  that  the  reissued 
patent  is  valid  as  respects  claims  1  and  2. 

What  is  the  proper  construction  of  those 
1(1021  claims?  Ic  daim  1,  the  staple  support  or  anvil 
is  described  as  being  "stationary/'  and  the  slot- 
ted or  recessed  hammer  or  driver  as  being  '*re- 
ciprocating."  In  daim  2.  the  anvil  must  be 
regarded  as  a  "stattonary'  anvil,  and  the  ham- 
mer or  driver  is  expressly  stated  to  be  '^recip- 
rocating. "  In  claim  4  of  the  original,  the  staple 
support  or  anvfl  ia  said  to  be  "stationary,*'  and 
the  slotted  or  recessed  hammer  to  be  "redpro- 
cating."  So  in  claim  1  of  the  original,  the 
driver  is  said  to  be  "redprocating,  and  in 
daim  8  of  the  original  the  staple  support  or 
anvfl  is  said  to  be  "stationary.  In  the  de- 
scription in  the  original  specification,  the  anvil 
is  described  as  being  "a  stationair  anvil,"  and 
the  hammer  or  driver  as  being  a  ''reciprocating 
driver."  In  the  specification  of  the  reissue, 
the  staple  support  is  described  as  being  "a  sta- 
tionary anvil,*'  and  the  driver  or  hammer  as  be- 
inff"a  redprocating  driver." 

The  file  wrapper  and  contents  in  the  matter 
of  the  reissue  are  part  of  the  evidence  in  the 
case,  and  tiirow  light  upon  what  should  be  the 
proper  construction  of  claims  1  and  2.  The 
application  for  the  reissue  was  filed  May  10,1881. 
In  the  application  as  then  presented  eleven 
daims  were  proposed,  the  first  and  ninth  of 
which  were  as  follows: 

"1.  The  staple  guide  B,  driving  head  A', 
operating  therein,  recessed  bending  block  E, 
spring  £>,  and  knob  Q,  combined  and  operat- 
ing substantiallv  as  and  for  the  purpose  set 
forth," 

"0.  The  combination  ol  the  anvil  or  driving 
bead  A'  with  the  redprocating  slotted  or  re- 
cessed hammer,  operating  to  insert  a  staple 
through  layers  of  stock  to  be  united,  and  si- 
multaneously bend  over  tiie  projecting  ends, 
substantially  as  and  for  the  purpose  set  forth." 

On  the  12th  of  May,  1881,  the  applicant  can- 
celed claims  1  and  9,  and  converted  daim  9 
into  a  new  daim  1,  and  daim  1  into  a  new 
daim  2,  as  follows: 

"1.  The  combination  of  the  stationary  staple 
support  or  anvil  A^  with  the  redprocating  dot- 
ted or  recessed  hammer,  operating  to  insert  a 
staple  through  layers  of  stock  to  be  united  and 
simultaneously  bend  over  its  projecting  ends, 
substantially  as  and  for  the  purpose  set  forth. 

"2.  In  a  device  for  inserting  metallic  staples, 
IS031    the  oombiuation  of  the  staple  guide  B,  anvn  A', 

3)erating  therein,  spring  D,  recess  F,  and  knob 
.  the  whole  arranged  to  operate  substantially 
as  and  for  the  xmrpose  described." 

On  the  14th  of  May,  1881,  the  examiner 
notified  the  applicant  as  follows:  "Upon  fur- 
ther consideration  of  this  matter,  in  connection 
with  amended  spedfication,  applicant  is  advised 
that  the  1st  clause  of  claim  does  not  present  an 
operative  combination  of  mechanical  devices 
for  the  purpose  stated.    It  is  obvious  that  with- 
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out  a  staple  holdinff  device  the  parts  enumerated 
would  be  inopera^,  in  view  of  which  a  staple- 
holdine  device  should  be  induded.  In  r^erence 
to  the  2d  and  8d  dauses  of  claim,  the  statement 
that  the  anvil  operates  in  the  guide  block  is 
unwarranted,  inasmuch  as  the  anvil  is  station- 
aiy  and  the  guide  block  slides  up  and  down 
upon  the  anvil.  With  proper  correction  as  to 
thiB  point,  the  2d  and  8a  clauses  of  claim  may 
be  allowed  " 

On  the  8l8t  of  May,  1881,  the  applicant 
adopted  the  suggestions  of  the  examiner  and 
amended  daim  1,  by  inserting  after  the  words 
"stationary  staple  support  or  anvU  A',"  the 
words  "and  the  sliding  staple  guide  B,"  and 
amended  daim  2  by  canceling  the  words 
"operating  therein,"  so  that  claims  1  and  2  then 
read  as  foUows: 

"1.  The  combination  of  the  stationair  staple 
support  or  anvil  A'  and  the  sliding  staple  guide 
B  with  the  redprocating  clotted  or  re^ssed 
hammer  operating  to  insert  a  staple  through 
layers  of  stock  tol^  united  and  simultaneously 
bend  over  its  projecting  ends,  substantially  as 
and  for  the  puri)ose  set  forth. 

"2.  In  a  device  for  inserting  metallic  sta- 
ples, the  combination  of  the  staple  ffuide  B, 
anvil  A^  sprinff  D,  recess  F,  and  knob  Q,  the 
whole  arrangedfto  operate  substantiaUy  as  and 
for  the  purpose  described." 

On  the  4th  of  June,  1881,  the  etaminer  noti- 
fied the  applicant  as  follows:  "Upon  further 
consideration  of  tills  matter,  in  connection  with  rA04i 
the  last  amendment,  it  is  obvious  that  the  'recess  ^  -* 
F*  should  not  form  an  element  of  the  medianical 
combination,  as  such  recess  is  a  provision  of  tbB 
'hammer*  referred  to  in  the  first  clause  of  da^ 
and  such  recess  is  not  an  operative  element  ii^ 
dependent  of  such  hammer." 

On  the  14th  of  June,  1881.  the  applicant 
made  further  amendments,  leaving  claim  1  as 
last  redted,  and  as  it  is  found  in  tbc  reissued 
patent,  and  amending  daim  2,  as  lost  recited, 
by  strikhig  out  the  words  "recess  F,"  so  that 
it  read  as  follows: 

"2.  In  a  device  for  inserting  metallic  staples, 
the  combination  of  the  staple  guide  B,  anvil 
A',  spring  D,  and  knob  Q,  the  whole  arranged 
to  operate  substantially  as  and  for  the  purpose 
described." 

On  the  16th  of  June,  1881,  the  examiner  no- 
tified the  applicant  as  foUows:  "Upon  further 
consideration  of  this  matter,  with  a  view  to 
final  action,  the  2d  clause  of  claim  is  found  de- 
fective, in  the  absence  of  any  mechanical  com- 
bination between  the  'knob  G'  and  tbe  other 
elements  induded  in  the  combination.  To 
obviate  this  objection  a  'reciprocating  driver* 
should  be  added  to  the  combination.'' 

On  the  18th  of  June,  1881,  the  applicant 
amended  claim  2  by  substituting  for  the  words 
"and  knob  Q"  the  words  "ana  reciprocating 
driver  provided  with  the  knob  Q,"  so  that  the 
daim,  as  thus  amended,  read  as  follows,  tbe 
same  as  daim  2  in  the  reissued  patent: 

"2.  In  a  device  for  inserting  metallic  staples, 
the  combination  of  the  staple  ^ide  B,  anvil 
A',  spring  D,  and  reciprocating  driver  provided 
with  the  knob  G,  the  whole  arranged  to  oper- 
ate substantially  as  and  for  the  purpose  set 
forth." 

From  these  proceedings  in  the  patent  ofiice, 
in  regard  to  the  allowance  of  daims  1  and  2  of 
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erential  assignment  is  not  a  fraud  upon  other 
creditors. 

National  Park  Bank  y.  WhiPmare,  104  N.  Y. 
297;  WcUkerY.  Adair,  1  Bond,  C.  C.  158;  Ander- 
son v.  Lacks,  59  Miss.  Ill:  Spaulding  v.  Strang, 
37N.Y.  186;  8,  0.  88N.Y.  l;HaydockY.  Coope, 
53  N.  Y.  68. 

As  to  tbe  point  stated  in  the  second  question, 
namely,  the  employment  of  Craft,  the  decisions 
are  equally  satisfactory. 

Wileaxon  v.  Annetiey,  28  Ind.  285;  EaU  ▼. 
Wheeler,  18  Ind.  871;  Qriprk  ▼.  OranUon,  1 
Bosw.  281;  Peofl^B  Sat.  Bank  ▼.  Batee,  120  U. 
8.  556  (80: 764). 

[440]         Mr,  Jneiiee  Ormy  delivered  the  opinion  of 
the  court: 

This  case  also  comes  before  the  court  upon  a 
certificate  of  division  of  opinion,  and  resembles 
in  many  respects  that  oiJetaeUy,  Knight,  ante, 
argued  with  it,  and  Just  decided. 

it  is  a  bill  in  eouity  by  sever.*J  creditors,  each 
of  whose  claims  is  for  less  thaa  $5,000,  to  set 
aside  as  fraudulent  a  sale  made  bv  their  debtor. 
Craft,  a  dealer  in  watches  and  jewelry,  of  his 
whole  stock  in  trade  to  Fletcher  and  Church- 
man, a  banking  partnership  known  as  Fletch- 
er's Bank. 

Tbe  first  question  certified  is  whether  the 
understanding  between  the  bank  and  Craft, 
[441]  that  if  the  bank  would  lend  him  money  from 
time  to  time,  and  if  anything  should  occur  by 
which  he  was  notable  to  pay  his  debts,  he  woula 
secure  the  bank,  constituted  a  fraud  upon  his 
other  creditors,  so  as  to  invalidate  the  subse- 
quent sale  of  his  stock. 

What  the  understanding  here  referred  to  was, 
or  how  long  it  had  existed,  can  only  begaUiered 
from  tbe  statement  of  a  different  understand- 
ing at  the  time  of  the  ffiving  of  the  latest  notes 
by  Craft  to  the  bank;  from  the  recital  of  a  con- 
versation between  Craft  and  Churchman  on  the 
very  day  when  the  bank  was  first  informed  of 
Craft's  insolvency  and  when  the  bill  of  sale  was 
executed;  and  from  the  other  circumstances  set 
forth  in  the  certificate  of  division. 

As  the  debtor  might  lawfully  prefer  one  of 
bis  creditors  if  there  was  no  actual  fraud,  it 
cannot,  in  the  absence  of  anv  finding  upon  that 
point,  be  said,  as  matter  of  law,  either  that  the 
previous  agreement  to  prefer  was  fraudulent, 
or  that  it  was  not;  but  tne  question  of  fraud  or 
no  fraud  involved  a  question  of  fact,  which,  if 
this  case  had  been  on  tbe  conmion-law  side  of 
tbe  court,  and  either  party  bad  desired  It,  must 
have  been  submitted  to  a  jury.  Bank  of  Leav- 
enworth V.  Hunt,  78  U.  8. 11  Wall.  391  [20: 1901; 
National  Park  Bank  v.  Whitmore  104  N.  Y. 
297. 

The  second  question  certified  is  whether  the 
bill  of  sale  was  rendered  void  as  to  other  cred- 
itors by  containing  a  stipulation  that  the  bank 
should  "emplov  said  Craft  in  said  business  at 
the  rate  of  $150  per  month  so  lon^  as"  the  bank 
should  '•carry  on  or  continue  said  business." 

But  whether  such  a  stipulation  is  valid  or  in- 
valid depends  upon  its  intention.  If  its  object 
appeared  on  its  face  to  have  been  to  secure  a 
benefit  to  the  debtor  or  his  family.  It  would  be 
fraudulent  in  law.  Lukins  v.  Atrd,  78  U.  S.  6 
Wall.  78  [18: 750];  JUeOlurg  v.  Lecki/,  8  Penr. 
&  W.  88;  J/arrie  v.  Sumner,  2  Pick.  129.  But  if 
its  sole  purpose  was  to  obtain  services  necessary 
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to  wind  up  the  business  and  turn  the  goods  into 
money  as  promptly  and  economically  as  possi- 
ble, for  the  ben^t  of  theother  party,  itis  valid. 
Wileoxon  v.  Anne^,  28  Ind.  286;  Baxter  v. 
Wlieeler,  9Pick.  21;  Btrongy,  Carrier,  17  Conn. 
819.  As  was  well  said  by  the  Supreme  Court  of 
Indiana  in  Wileoxony.  Annedey:  "Where,  as  in 
this  case,  the  purchase  was  of  a  stock  of  goods  in  ( 
a  store,  and  an  established  trade  existing,  it  seems 
but  reasonable  that,  at  a  fair  salary,  tbe  grantor 
might  be  employed,  for  a  time  at  least,  to  con- 
tinue in  charge  of  the  business;  and  that  circum- 
stance will  not  in  itself  prove  the  transaction 
fraudulent"    28  Ind.  295. 

The  only  facts  stated  in  the  certificate  (other 
than  the  bill  of  sale  itself),  directly  bearing 
upon  the  validitv  of  the  stipulation,  are  that  the 
bank,  with  Craft  as  manager,  carried  on  the 
business,  reducing  the  stock  as  rapidly  as  pos- 
sible, "with  a  view  to  closing  it  out,"  for  abput 
six  months,  when  the  stock  remaining  was  sold 
by  auction;  that  the  bank  realized  for  the  entire 
stock  $20,000,  and  Craft  received  the  sum  of 
$150  a  month,  or  about  $900  in  all;  and  dnoe 
the  bill  of  sale,  had  no  other  interest,  direct  or 
indirect,  in  the  stock  of  goods  or  its  proceeds, 
it  cannot  be  concluded  as  matter  of  law,  dther 
on  the  face  of  the  bill  of  sale,  or  with  the  aid  of 
this  evidence  of  what  was  done  under  its  provis- 
ions, that  the  compensation  was  unreasonable* 
or  that  tbe  sUpulauon  in  question  was  frauda- 
lent.  Whether,  taken  in  connection  with  all 
the  previous  transactions  between  the  partfea, 
it  was  fraudulent  in  fact,  was  a  question  to  be 
decided  by  the  Circuit  Court. 

The  third  question  certified  is  clearly  irr^|^« 
lar,  as  avowedly  referring  the  whole  case  to 
the  decision  of  this  court. 

For  these  reasons,  and  upon  the  autharUi^m 
eoUeeted  in  JeweU  v.  Knight,  ante,  this  court  iUsa 
no  authority  to  answer  any  ef  the  questions 
fled,  and  theentry  must  be,  appeal  dismissed. 


JOSIAH  B.  PLUMB,  P^.  in  Brr„ 

e. 

GEORGE  CRANE,  Admr.  of  Edwaxd 
GoQDKOW,  Deceased. 

(Bee  8.  0.  Beporter^  ed.  (WMW.) 
A  decree  binds  parties  and  their  pritisB, 


Where  one  Is  not  named  as  a  party  to  a  sitft«  l»«i^ 
is  represented  In  the  suit  by  one  who  is  a  party«  mxi^ 
under  whom  he  claims,  and  he  employs  oounsel,  ^i^<i 
puts  in  an  answer  in  the  name  of  such  party,  i 
up  title,  and  pays  his  proportion  of  the  expenses 
litigation,  and  controls  toe  defense,  he  is  bounct  ] 
the  decree  therein. 

rao.  850.] 
Argued  Not,  1, 1887.        Decided  Dec  5,  /^^r. 


IN  ERROR  to  the  Supreme  Court  of  the 
of  Iowa.    Beversed. 

The  facts  are  stated  bv  the  court 

Mr.  C.  BLm  6»tch«  for  plaintiff  in  erTox>. 

Mr.  Georire    Crane*  for   defendaikt. 
error: 

No  person  can  have  the  benefit  of  an  adjxxdi. 
cation  in  an  action,  except  the  parties  tlker^^c 
or  their  privies. 

Bigelow,  Estoppel,  4th  ed.  98,  824,  and  oi^aes 
cited;  Kerr  v.  Watts,  19  U.  8.  6  Wheat.  S^SSdr^ 

1««  U.    S 
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took  to  show  that  tbree  other  clahns  of  the  re- 
isasued  patent,  in  addition  to  claims  1  and  2, 
were  infringed  by  the  "  Yiclor  tool/'  the  cir- 
cait  couit,  m  its  interlocutory  decree,  states 
that  it  considered  only  claims  1  and  2;  and,  as 
the  decree  holds  those  claims  alone  to  be  valid 
and  to  haye  been  infringed,  and  the  master's 
refKMt  and  the  final  decree  apply  only  to  those 
claims,  and  the  counsel  for  the  plaintiffs  does 
not  contend,  in  iiis  brief,  that  any  other  claim 
is  infringed,  we  necessarily  have  confined  our 
consideration  of  the  case  to  those  two  claims, 
kavins  all  questions  as  to  eveiy  other  claim  of 
the  reusued  patent  entirely  open  for  considera- 
tion in  a  case  which  may  myolye  theuL 

The  decree  tf  the  Circuit  Court  i§  reverBed,  and 
the  COM  ie  remanded  to  that  court,  with  a  diree- 
Uen  io  diemiee  the  biU  ^  complaint. 


UNITED  STATES,  Plff,  in  Err., 

CLEMENT  HUGH  HILL  bt  al. 
IQgl]  (See 8.  C  Reporter's ed.  681-688.) 

Jufiedietion  a$  to  amount— rewnue  law. 

L  ^an  action  on  the  ofBoiBl  bond  of  iheolerk  of 
the  dtetriot  court,  for  not  aooountinff  for  moneys  in 
Ub  hands,  although  the  bond  is  in  the  penal  sum  of 
laOgOOO,  yet  where  the  record  shows  that  the  value 
of  the  matter  In  dispute  does  not  exceed  $ft.00O,  and 
that  no  reooyery  could  be  had  in  the  action  for  more 
than  $517Xy7«and  a  small  amount  of  interest,  after 
deducting  the  fees  due  the  clerk,  this  court  has  no 
Jiuisdictton  of  the  cause;  its  Jurisdiction  depends 
on  the  amount  due  for  the  breach  of  the  conmtion, 
and  not  on  the  penal  sum* 

t.  Section  844,  B.  8..  which  provides  for  the  pay- 
ment by  the  derk,  into  the  treasury,  of  the  surplus 
moneys  received  by  him  as  the  fees  and  emoluments 
of  his  office,  is  not  a  revenue  law  within  section 
608,  B.  8^  which  gives  jurisdiction  to  this  court 
without  regard  to  the  sum  in  dispute. 

[No.  1050.] 
Submitted  No9.ei,  1887.  Decided  Dec.  If ,  1887. 

IN  ERROR  to  the  Chrcoit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

On  motion  to  dismiss.     Granted. 

The  case  is  stated  by  the  court. 

Mr.  John  Low^ell*  in  support  of  motion: 

This  court  has  no  jurisdiction,  because  the 
amount  in  dispute  is  not  sufficient,  beinff  only 
$517.07.  ^ 

ffagan  y.  Foieon,  86  U.  S.  10  Pet  160  (9: 881); 
Porker  y.  Morna,  106  U.  S.  1  (27:73):  New 
Jereey  Zinc  Co.  v.  Trotter,  108  U.  S.  664 
(27:828). 

The  amount  in  dispute  was  not  the  penalty, 
but  the  dama^  for  the  breach.  This  court 
always  looks  beyond  the  forms  of  action  to  as- 
certain whether  the  amount  actually  in  dispute 
is  sufficient. 

Brown  y.  Shannon,  61  U.  8.  20  How.  66 
(15:826);  Lee  y.  Wateon,  68  U.  S.  1  Wall.  887 
(17:557);  Gray  y.  Blanehard,  97  U.  S.  664 
(34:1108);  ShaOcer  y.  Hartford  F.  Ins.  Co.  93 
U.  S.  241  (23:863);  Bowman  y.  Chicago  dt  K  W. 
B.  Co.  116  U.  S.  611  (29:502);  Elgin  y.  Marshall, 
106  U.  8. 678(27:249);  Bruce  y.  Manchester  dE. 
B.  R  Co.  117  U.  S.  614  (29: 990);  U.  S.  y.  Me 
DoweU,  8  U.  8.  4  Granch,  816  (2:68^. 

The  judgment  below  should  be  afQrmed,  be 
cause  the  case  is  governed  by  U.  S.  v.  Hill,  120 
U.  S.  169(80:62U 
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Messrs.  A.  H.  Garland,  Atty-Oen.,  and 
William  A.  Maury*  Asst.  Atty-Oen.,  for 
plaintiff  in  error,  opposed: 

The  court  will  not  look  generally  beyond  the 
amoimt  of  the  damages  laid  in  the  declaration 
or  writ. 

Bennett  y.  Butterworth,  49  U.  S.  8  How. 
129  (12:1016);  HUton  y.  Dickinson,  108  U.  6. 
174(27:691). 

The  law  in  question  here  is  a  reyenue  law, 
within  the  meaning  of  section  699,  R.  8.,  giv- 
ing appellate  jurisdiction  to  this  court,  without 
regara  to  the  sum  or  value  in  dispute  R.  S. 
§§888,844. 

The  motion  to  affirm  is  foimded  on  the  judg- 
ment of  this  court  in  U.  S.  y.  BiU,  120  U.  S. 
170  (80:628),  as  an  estoppel;  but  no  question  of 
estoppel  arises. 

Mr.  Chief  Justice  Walte  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  brought  on  the  official  bond  of 
Olement  Hugh  Hill,  as  Clerk  of  the  District 
Oourt  of  the  United  States  for  the  District  of 
Massachusetts,  for  "not  properly  accounting 
for  all  moneys  coming  into  Ids  hands,  as  re- 
quired by  law,  accordmg  to  the  condition  of 
said  bond."  liie  bond  was  in  the  penal  sum 
of  $20,000,  and  in  the  original  writ  the  dama- 
ges were  laid  at  $2,000.  The  bill  of  exceptions 
shows  that  the  controversy  in  the  suit  was  as  to 
the  liability  of  the  clerk  to  account  to  the  United 
States  for  moneys  received  by  him  in  naturali- 
zation business.  The  questions  involved  are  in 
many  respects  the  same  as  in  CT.  iS.  v.  H^ 
120  U.  S.  169  [80:627];  thou^  in  some  import- 
antparticulars  the  two  cases  differ. 

Under  the  instructions  of  the  court  the  jury 
foimd  a  verdict  for  the  defen^mts  on  the  26th 
of  July,  1887.  On  the  third  of  August,  amd 
before  judgment,  the  writ  was  amended,  with 
leave  ot  the  court,  by  increasing  the  ad  damnum 
from  $2,000  to  $20,000.  Then,  on  the  24th  of 
August,  a  judgment  was  entered  in  due  form 
on  the  verdict,  "  that  the  plaintiff  take  nothing 
by  the  writ."  To  reverse  that  judgment  thS 
writ  of  error  was  brought,  which  Uie  defend- 
ants now  move  to  dismiss,  because  the  value  of 
the  matter  in  dispute  does  not  exceed  five 
thousand  dollars.  The  motion  is  based  upon 
the  following  statement  which  appears  as  part 
of  the  bill  of  exceptions: 

"This  is  an  action  upon  the  official  bond  of 
the  defendants,  given  by  the  defendant  Hill  as 
clerk  of  the  district  court  for  this  district. 
The  pleadings  are  made  a  part  of  this  bill  of  ex- 
ceptions, ana  may  be  referred  to.  Tlie  only 
breach  of  the  bond  relied  upon  was  that  set  out 
in  the  declaration  of  the  failure  of  Hill  to  account 
for  all  moneys  received;  and,  under  this  assign- 
ment of  breach,  no  claim  was  made  that  the 
said  Hill  had  neglected  to  account  for  any  oth- 
er sums  or  moneys  than  those  received  by  him 
in  naturalization  cases.  It  appeared  as  a  fact 
that  the  total  amount  of  naturalization  fees  re- 
ceived by  the  defendant  Hill  shice  the  date  of 
former  suit,  viz,  December  4, 1884,  and  not  ac 
counted  for,  was  as  follows: 

"July  to  Dec.,  1884 $2,720  68 

1886 1,146  50 

1886 2,825  00 

"Jan.  to  June,  1887 888  00 

27o 
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No.  9,803,  granted  Joly  13, 1881.  to  G«orgeW. 
Heyl,  uelgDMof  Henry  R  H^l,  tbeIiiT€iiior, 
for  an  "Improvement  In  derioea  for  Inserting 
metallic  ttaples,"  theaiqillcation  fortbe  leiBmie 
havtng  been  Sled  1^  10, 1881.  and  the  origl- 
nal  patent^o.  lOQ.MM,  having  been  granted  to 
Hmty  R  Hey),  September  iS  1877,  on  an  ap- 
pjicaUoii  filed  Beptembei  20, 1877.  Henry  R. 
Heyl  BsslEmed  the  original  patent  to  Oeorge  W. 
Heyl,  Uarch  ao,  1878,  uid  Qearae  W.  Hevl 
aid^ned  the  reissued  patent  to  ue  plaintiffs, 
November  33.  1881.  Tbis  bill  was  filed  June 
0, 1S33.  The  answer  of  the  defendant  sets  up 
■s  defenses  the  uiTalldity  of  the  reissue,  want 
of  novelty,  and  noninfringement    After  issue 

61ned,  proofs  were  taken,  and  the  circuit  court, 
November.  1883.  entered  an  InterlocuUjiy 
decree,  adjudging  the  reissued  patent  to  ob 
valid  as  respectfi  claims  1  and  9.  and  that  those 
claims  had  been  infringed  by  tbe  defendant, 
and  awarding  a  perpetual  injunction,  and  re- 
ferring It  to  a  master  to  take  an  account  of 
Srofits  and  damages.  On  hia  report,  a  final 
ecree  was  entered,  in  Hay,  1884,  In  favor  of 
the  plaiDliffs,  for  (229.70  damages,  and  for 
costs. 

In  order  to  condder  any  question  Involved 
as  to  the  ref«ue.  It  Is  neoeasary  to  compare  the 
■pedflcaiions  of  the  oiigiiial  and  reissaed  pa- 


nther being  in  Italics,  the  drawings  fn  the  two 
being  substontiaUy  alike,  with  ouy  Immaterial 
<"  ting! 


/y«     j(px      rif^ 


^  —  laBtenen,  wliloh  ^ 

trovemeDt  la  fuUr  sat 
ortta  In  tbe  following 
speolflcaUoD  and  aooom- 
paoyliiK  diswinga.  in 
wUcb  nsurea  I  and  Gare 
side  elevatlana  ot  the 
fastener  embodTtns  my 
InveDtlOD.  Kb.  2  H  a 
vartloal  seotlon  In  line  « 

aFlg.L  FlK-Slaadde 
evatloa,  parUy  seo- 
Uonol.  Flff.  1  la  ahocl- 
lODtal  •actlOD  In  BDe  u  V, 
r«  L  similar  tettera 
of  rafennce  Indicate 
oomvpoDdlog  paita  ' 
theaeveral  flgiir«a. 


OrMnnt.  Rrlwuc 

"To  all  whom  tt  mar  "To  all  «bom  It  eu; 
oonoem:  Be  it  known  oonoem:  Be  It  known 
thatLHem7Et.BeyI,ot  that L Henrv R. HerL of 
tbe  CRT  ana  Couo^  ot  tbe  <a»  and  Cbunlr  of 
PhUadelpbla  and  Kate  PhUadelpbla  and  Stale 
of   PenoerlTaiila.   have    of   Pcunajrlvania.    hai-o 

. i..__     invenlcd  a  now  and  uae- 

ful  Improvement  In  pa- 
per euteoen.  which  Im- 
proToment  la  lull;  Kt 
forth  In  the  foltowiDs 
BpecUcallon  and  accom- 
panylng;  dnwiiuca.  In 
whleb  Fvuiee  1  and  kare 
aide  elevaUoni  of  tbe 
batODer  embodjins  m; 


ivatlon,     partly 
uunaL    Fie.  1  Ir  '  *- 
lODial  eeotfon  ir 

Eg -;;■■__■ 

■everal  flirurea. 
"Uy  Invention  oooalMs 


-Myl 

ot  an  Implentent  ol  the 


menlB,  and  aeonrad  bj 
oUnchlnK  iiie  leiia  on  the 
leTeiBBalde. 

"BeferriDs  to  the 
drawlnss.  A  repnKnta 
a  BtaUoowT  anvil,  which 
laseoured  to  or  formed 
with  an  ann  ilalns  from 

venient   tonn    tor   uee 


nenta,  and  aecuied  bj 
oUnobloB  tbe  lega  on  tbe 
reveraeilde. 

"  HeteiTlnB  to  tbe 
drawlnvB,  A'  Tepreaoola 
a  itaUonary  anrfl,  wh  Ich 
Is  secured  to  or  (ornied 
with  an  arm  ililnB  from 
a  suitable  stand  of  coo- 

upon  a  writing  desk;  and 
B  lyprneenM   a  alhllnc 


ivfoK  noovei  C  C 
mSoh  with  tbe 
wngue  ot  the  anvlL  the 
upper  tat»  ot  tbe  liloak 
lielna  Bat.  "Hie  normal 
poaltlon  of  tbe  auMe  B 
M  elevated;  and  In  order 
to  keep  tt  In  this  nialtliNi, 
—  • dropidupre- 

I,  whleh  mar 
odertliegutde 
ur  a  Bprlng.  t>\  which 
mar  press  against  It,  and 
thuB  produee  the  neoee- 
•arv  Motioa.  B  lepre- 
■enta  a  Tedprooatlng 
driver,  whose  under  face 
laflatiandln  tbe  Mme  Is 
reoee^  F,  aald 
:tngaknob,G, 


ir  having  a 


tongue  ot  the  anvIL  tb« 
upper  face  ot  tike  blook 
iMng  flat,  lite  normal 
po^Soa  of  tbe  guide  Bla 
elevated:  and  In  order  to 
keen  It  In  tlila  poeltloiL. 
or  trom  dropping  pt«- 
matorelT,  I  emplor  a 
■pilng.  O,  wUoh  may 
preM  up  under  tbe  guide, 
or  a  apring,  D',  woich 
mar  preaa  againM  It,  bihI 
IbuB  produce  tbe  neoep 
•arr  frtcUoo.  B  repro. 
seals  a  redprooatinK 
driver,  whoso  under  face 
Is  Ibt:  and  In  tbe  same  la 
a  concave  leoeaa.  F.  SKid 
driver  having  a  kiHib.G, 


U  and   pro-    ( 


.   elevation  ot  the  driver. 

I       "The  operation   la    mm 

I    follows:      A     atafde      to 

rdaoed  wtlbln  the  grooves 


Hpon  (hc/oce  nf  llicvufds 
Bacer  tAc  MapU  uofnla, 
and,  br  a  sharp  bMw  of 
the  hand  upon  the  knob 
6,  tbe  driver  la  foroed 
downward  npon  the  pa- 
pen.  ITie  gwldsB  «MS 
viv.  and  the  staple  lea 
come  up  tbrough  tbe 
pnpere  Into  the  toccaaP, 
where  they  are  bent 
over  priEparaloru  to  Ott 
JUtai  dincMiiff.  7^  hand 
fifiow  rtltattd  front  tSt 
fcaob  of  Uw    drtoer,  Ms 


beiMOthlAsdrliKr^Bnd  by- 
aahaipblow  of  the  band 
upon  tlie  knob  0.  tlm 
driver  Is  forced  down- 
waid  upon  tbe  p^mra. 
Ilw  staple  lega  coin« 
through  the  papers  Into 
tbe  reoeea  F.  where  tbe^ 


la  tSerS^. 


CEinoBS  T.  HmteaawM. 


^mK  «d  koUb  tb«  (upMtt    ud  niida^tbe 

■St  HO  tartuUieO'  ■*VM  lendurliis  tb^ 

rmuSHm  tkaSvb  tbr  peoen^oa  througb  the 

■nn.  ibA   (h»  irinri  Mpen,  uia  tlui  receai 


iMk  aovB,   for  ««•   duoocb  the  papei*. 
HM^  ite  bttsr  ftoB 
IMMvUte  tb*  ka  u« 
>Mtti»X  Ifcrnijittia 

"^  "R  win  be  wen  that  Dm 

MatUmmiOTta 

wiSniiedotttd.    

<d  hammtr,  optratti  lo 
tMirt  a  «tapb  Chrough 
■ownqf  kocKtotw  utri^ 


"h  mil  original  (pM<ll- 

Our  MiMiral*    "■  — 

g  <ai-— '- - 


•M  MvwbMwwn  tA<  «»• 
par  MKt  laitrJaiB  qT  Uc 
tatplMMM,  bcB^iOw  (AM 
UwaOMawof  nwtat  f 
lioM  timt*  learned   " 


biidMi«aid(*er<l>- 
— '-tut  lettmuo- 

OnUedStdu. 

I    UM  kgi   D/  tIM 
wkM  tent  over  Iw 
iM    BMM    Now    wMeK 
drftM  Ue    (omi,    oi.' 


(MttlutaSli 
OinM    UM  b 


We^Mo  tl 

e/iuKiirftitlMM-l  Ji 
dMcondUins  bite.^. 
mtrfaut  <n  /mnt  of 
<l^li  duiniM:  and 
fcwJftH  PIMM,  rMptet- 
ftctK  vr«Md«t  llMfVor. 
"IU.l.S.a«dlilli>Ha 

■V  IwMnt&i,  In  lAkjE 
tk«  *iiMr  rvelprani' " 
•  jIndJWadtolKa 

JV  •*<■(>«•  Kte  MM 
•mH«  MOwdltJ  ...  _ 
kMdMaaq)  InwhlcAth* 
AlMTli  iMOMnl«if  ol  Uto 
<ad  of  •  MbroUne  ana 
Biwietf  tf  Hi  FMT  oitreM- 

«V  M    UM    AOM.  MMdl 
mti  apoR  tJM  roU*.    n 


n(t<kUMNn0 
A  Brnovlnii 
IfR0  oroooe*  C 
lot  /(iM,  upon 

„    complete    (Me 

ttn«Miu  ctf  (he  tbwie  lub- 
[antlollvai  ondjor  the 
vrpe»tttt  forth. 

"EL  ne  eomMnoMorf  a/ 
' !  flatlanani  Maple  eup- 
rt  or  amHl  J  uKA  (he 


-LItM  tombktaUontf 
tke  itat(onariii(apte  MD- 
portoranna  ^  «oltk  tM 
rttlproeattnu   tlotUd   or 


■iMMlir  tendoperatpfp- 
JmHub  MUK,  wMantlaBu 


HMUen  iMminCon,  niti- 
jUnllal^  a>  dtrcrlbed. 

"6.  fn  a  idiple-lnKH- 
Inp  machine  eon^ruttea 
to  optrale  mManMollir 
M  dneribed,  (he  *fap«- 
.  vuldfna  binek  B,  haitno 
ri(n>le-h«ld()ig  groma  0 


>-«.  j4n  trnplement  for 
(nierf  inp  mebUlle  itopla, 
emuMtna  of  hoo  oppo- 
lUeiaiM,  OM  of  whleh  K 
prortded  wUh  a  etaple- 
benfMng  recca,  and  the 
other  with  «taple-in<<dina 
araooei  and  on  anvfl 
jUied  thenln.  (h«  Mid 
jaua  belnp  arranoad  to  be 
Mporoled  and^  etonil 
opart,  (o  admtt  the  rtQ- 

•""wnlentlv  piooMu  a 
•Uiit  Ott  <KBtn  and  o/ 
itaplc-giiliflnii  arooB(« 
'taiOUitty  at  id  fOrlK 


SOFBBHX   COUBT   OF  THX   UNITED   STATES. 


Oct.  Tekx, 


upon  a  tomtnp  atuc, 
orttlng   a«rtfrotn,    and 


■eit^gindlno 


/orHMpurpoMi 

■aid  onvft.  mb .. 

<M  (Bid  /or  lAe  pttrpoM 


The  dlffennoei  which  thus  appear  In  the  de- 
BCiiptlTB  parts  of  the  spedflc»tIoii  ue  these: 

Id  the  original,  in  stating  the  operatlor 
the  machine,  it  ia  lald  that  the  points  of  tlie 
staple  point  "upward"  when  the  staple  ia  with- 
in the  grooves.    In  the  reissue,  it  is  stated  Itiat 
thoeepoints  are  'ti;~-iecllon'ardlhebending  ~ 

In  the  original,  it  is  saM  that  the  papers  to 
Iw  united  wee  "placed  upon  ibe  face  of  the  guidt 
B  over  the  staple  points."  Id  the  reissue,  it  it 
■aid  tliat  the  papers  to  be  united  are  "placed 
beneath  the  dnver." 

In  the  origiaat,  it  Is  said  that  "The  guide  u 
rives  waj.  and  uie  staple  legs  come  up  through 
the  papers  into  the  recess  F,  where  the;  are 
bent  over  preparatory  to  the  final  clinching. 
Id  the  reissue.  It  ia  said  that  "The  staple  legs 
come  through  the  papers  iDto  Ote  recess  P, 
where  they  are  bent  over  by  the  slanting  ends 
thereof." 

The  original  then  contains  the  following 
Malement.  which  Is  wholly  omitted  In  the  re- 
issue: "The  hand  is  now  released  from  the 
knob  of  ilie  driver,  the  lalter  then  rising,  and 
the  papers  ore  drawn  somewhat  forward,  until 
the  staple  crownrestsupon  the  face  of  the  guide 
B,  when  another  tlow  is  imparted  to  the  driver, 
dDd  the  flat  portioD  of  il»  lace  descends  forci- 
bly on  the  staple  legs,  so  as  to  bend  the  latter 
close  to  the  paper,  thus  completiug  the  opera- 
tion." ^ 

The  reissue  omits  the  statement  of  the  udg- 
faial.  that  as  the  staple  legs  strike  the  slantlnr 
walls  of  the  recess,  the;  will  be  bent  Inwara 
toward  each  other  sufficiently  to  insure  tlicir 
being  bent  down  properly  wlien  otrain  struck 
between  the  facesof  the  puideB  and  driver  E, 
and  substitutes  the  siatcmeut  that  when  the 
staple  lers  strlkflthe  slanting  wallsof  the  recess 
tbey  wilTbe  bent  inward  toward  each  other,  as 
shown  In  Figures  3  sod  8. 

The  foUowfog  sentence,  not  in  the  original, 
ts  found  in  the  reissue:  "It  will  bo  seen  that 
the  staple  support  or  anvil  A',  with  theslolted 
or  receded  hammer,  operates  to  insert  a  staple 
through  layers  of  stock  to  be  united,  and  sim- 
ultaneously bends  over  Its  projecting  ends." 

The  specification  of  the  reissue  then  states 
(hat  the  separate  operation  described  ia  the  or- 
iginal, of  Batteuing  down  by  a  second  blow  the 
ends  of  the  staple  when  bent  over,  wasnotnew, 
but  that  the  legs  of  the  staple.  If  not  laid  soffl- 
S7S 


bent  over  by  the  driving  blow,  may  b 
flattened  down  by  s  second  blow  between  OtU 
surfaces. 
Figure  5  of  the  dnwings,  though  contained 
the  diawinga  of  the  oiiginal  patent,  was  not 
described  or  refetredto  in  theorigiiu]  specifica- 
tion; but  the  reissued  tpedflcatEoD  speaks  of 
f^^iresl,  2,  and  8  as  allowing  a  hand  stamp  in 
which  the  driver  redprocatea  in  a  flied  head  in 
the  manner  of  a  plunger,  while  Figun  5  shows 
aband  stamp  In  which  the  driver  Is  moimtod 
the  end  of  a  vibrating  arm,  pivoted  at  Its 
ii  extremity  to  the  base  which  rests  upon  the 
table;  that  the  devices  which  coqstitule  the  in- 
vention are  fbnnd  in  both  of  these  modlBca- 
tions;  and  that  both  operate  to  Insert,  byablow 
upon  the  knob  0  of  the  hand  stamp,  a  staple 
through  layers  of  stock  to  be  united,  and  to 
almultaneoualy  bend  over  the  projecting  ends 
in  the  opposite  bending  leccM  provided  there- 
for. 

On  the  question  of  novelty,  the  alleged  prior 
Invention  principally  relied  upon  is  a  patent  of 
the  United  States,  No.  18T1BB.  nanted  to 
George  L.  Ward  and  Oilanna  B.  Smyth,  c»- 
signces  of  James  C.  Smyth,  February  ft,  WTJ, 
for  an  "Improvement  in  machines  for  sdteliing 
books  with  staples." 

The  circuit  court,  in  its  opinion  accompany^ 
Ing  the  record,  held  that  the  patented  invention 


__  as  claim  4  of  the  original  patent,  wbeii 

the  latter  claim  was  read  In  the  light  of  th« 
specification:  and  that  the  defendant's  device 
Infringed  claims  1  and  3  of  the  reiasue. 

Claim  1  of  the  reissue  is  for  a  combination  of 
(1)  the  statiooarj'  staple  support  or  anvil:  (2)  the 
sliding  staple  guide;  and  (S)  the  reciprocating 
slqtled  or  recced  hammer  or  driver;  the  con- 
joined operation  of  the  three  being  to  insert  a 
staple  tltrough  layers  of  stock  to  be  united,  and 
lo  simult-inoously  bend  over  its  projecting  ends. 
Claim  3  of  the  reissue  is  for  a  combination  with 
the  same  three  elements,  of  (4)  the  spring  D, 
nnd  (S)  the  knob  Q.  Claim  4  of  the  orlgioal 
patent  was  for  a  combinatloo  of  only  two  of 
these  elemenia,  namely.  (1)  the  stationary  staple 
support  or  anvil  and  (3|  the  reciprocating  ak>t- 
ted  or  recessed  hammer  or  driver.  It  idt  oat 
the  aliding  staple  guide,  and  yet  the  claim 
stated  that  the  comb&adon  of  the  two  elemeata, 
without  the  staple  guide,  would  operate  to  insert 
the  staple  and  dmultaneously  bend  over  its  pro- 
jectiag  ends.  It  would,  however,  wholly  fail 
to  so  operate  without  the  use  of  the  aliding 
staple  guide.  The  use  and  operation  of  the 
sliding  staple  guide.  Its  arrangement  so  as  to 
slide,  the  use  of  the  spring  D  lo  keep  it  in  its 
normal  elevated  position  so  that  it  will  not  drop 
prematv^y,  ana  the  use  of  the  knob  Q,  with 
which  to  impel  the  driver,  are  fully  set  forth  in 
the  original  spedflcation,  and  described  as 
necessary,  in  combination  with  the  stationtuy 
staple  support  and  the  reciprocatitig  slotted  or 
recessed  hammer,  to  Insert  a  staple  through 
layers  of  stock  and  simultaneously  bend  over 
its  projecting  ends;  and  the  invention  ia  stated, 
in  the  original  specification,  tn  consiBt  InahaiKl 
stamp  by  which  metallic  staples  may  be  forced 
through  sheets  of  "paper  documents"  and  se- 
cured d;  clinching  the  legs  on  the  reverse  side  . 

isa  u.  s. 


1887. 
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took  to  show  that  thiee  other  claims  of  the  re- 
isflsaed  patent,  in  addition  to  claims  1  and  2, 
were  infrinsed  by  the  "  Victor  tool,"  the  dr- 
ctiit  court,  m  its  interlocutory  decree,  states 
that  it  considered  only  claims  1  and  2;  and,  as 
the  decree  holds  those  claims  alone  to  be  valid 
and  to  have  been  infringed,  and  the  master's 
refKHt  and  the  final  decree  apply  only  to  those 
daims,  and  the  counsel  for  the  plainUffs  does 
not  contend,  in  his  brief,  that  any  other  claim 
is  infringed,  we  necessarily  have  confined  our 
oooaideiftion  of  the  case  to  those  two  claims, 
leaving  aU  questions  as  to  eveiy  other  claim  of 
the  reissued  patent  entirelv  open  for  considera- 
tion in  a  case  which  mav  mvolve  them. 

ThedBcreeqfthe  Oircutt  Court  i§  revened,  and 
the  ease  ie  remanded  to  that  court,  with  a  diret- 
tion  to  diemiee  the  biU  of  complaint. 


UNITED  STATES,  Plff,  in  Err., 

V. 

CLEMENT  HUGH  HILL  bt  al. 
T^X]  (See 8.  C  Beporter*8 ed.  681-688.) 

Jurisdiction  a$  to  amount— reeenue  km. 

L  Inanaotlon  on  the  offloial  bond  of  theolerk  of 
the  district  oourt,  for  not  aooounting  for  moneyB  in 
his  hands,  althouirb  the  bond  is  in  the  penal  sum  of 
$80,000,  yet  where  the  record  shows  that  the  value 
of  the  matter  In  dispute  does  not  exceed  $ft.OOO,  and 
that  no  recovery  could  be  had  in  the  action  for  more 
than  $617.07,  and  a  small  amount  of  interest,  after 
deducting  the  fees  due  the  clerk,  this  court  has  no 
Jurisdiction  of  the  cause;  its  jurisdiction  depends 
on  the  amount  due  for  the  breach  of  the  conmtion, 
and  not  on  the  penal  sum* 

2.  Section  844,  B.  &.«  which  provides  for  the  pay- 
ment by  the  derk,  into  the  treasury,  of  the  surplus 
monejrs  received  by  him  as  the  fees  and  emoluments 
of  his  oflBoe,  is  not  a  revenue  law  within  section 
SBO.  B.  8.,  which  gives  Jurisdiction  to  this  court 
without  regard  to  the  sum  in  dispute. 

[No.  1050.] 
Submitted  Not.  91,1887.  Decided  Dec.  IB,  1887. 

r\  ERROR  to  the  Chrcoit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

On  motion  to  dismiss.    Granted. 

The  case  is  stated  by  the  court. 

Mr.  John  Lowell*  io  support  of  motion: 

This  court  has  no  Jurisdiction,  because  the 
amount  in  dispute  is  not  sufficient,  heinir  only 
$517.07.  ^ 

Hagan  v.  Foieon,  86  U.  S.  10  Pet  160  (9: 881); 
Porker  v.  McnriU,  106  U.  S.  1  (27:72):  New 
Jereey  Zinc  Co.  v.  Trotter,  108  U.  8.  664 
(27:828). 

The  amount  in  dispute  was  not  the  penalty, 
but  the  dama^  for  the  breach.  This  court 
always  looks  heyond  the  forms  of  action  to  as- 
certain whether  the  amount  actually  in  dispute 
is  sufficient. 

Brown  v.  Shannon,  61  U.  S.  20  How.  66 
(15:826);  Lee  v.  Watson,  68  U.  8.  1  Wall.  887 
(17:657);  Gray  y.  Blanehard,  97  U.  S.  564 
(24:1108);  Shocker  v.  Hartford  F.  Ins.  Co.  93 
U.  8.  241  (23:862);  Bowman  v.  Chicago  dk  N.  W. 
R.  Co.  115  U.  8. 611  (29:502);  Elgin  v.  Marshall, 
106  U.  S.  578(27:249);  Brtuse  v.  Matuhester  dcK. 
R.  KCo.  117  U.  8.  614  (29:990);  C.  S.  v.  Mc 
DowOl,  8  U.  8.  4  Cranch,  816  (2:68^. 

The  judgment  below  should  he  afQrmed,  be 
cause  the  case  is  governed  by  V.  S.  v.  HiU,  120 
U.  8.  169(80:62^ 
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Messrs.  A.  H.  Oarlajid.  Atty-Gcn.,  and 
WilUam  A.  Maury*  Asst.  Atty-Oen.,  for 
plaintiff  in  error,  opposed: 

The  court  will  not  look  ^nerally  beyond  the 
amount  of  the  damages  lam  in  the  declaration 
or  writ 

Bennett  ▼.  Buiterworth,  49  U.  8.  8  How. 
129  (12:1016);  HUUm  v.  Dickinson,  108  U.  8. 
174  (27: 691). 

The  law  in  question  here  is  a  revenue  law, 
within  the  meaniuff  of  section  699,  R  8.,  giv- 
ing appellate  jurisdiction  to  this  court,  without 
regara  to  the  sum  or  value  in  dispute.  R.  8. 
§§888,844. 

The  motion  to  affirm  is  founded  on  the  judg- 
ment of  this  court  in  U.  S.  ▼.  HiU,  120  U.  S. 
170  (80:628),  as  an  estoppel;  but  no  question  of 
estoppel  arises. 

Mr.  Chirf  Justice  Walie  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  brought  on  the  official  bond  of 
Olement  Hugh  Hill,  as  Clerk  of  the  District 
Court  of  the  United  States  for  the  District  of 
Massachusetts,  for  "not  properly  accounting 
for  all  moneys  coming  into  ms  hands,  as  re- 
quired bv  law,  acconuug  to  the  condition  of 
said  bond."  Ine  bond  was  in  the  penal  sum 
of  $20,000,  and  in  the  original  writ  the  dama- 
ges were  laid  at  $2,000.  The  bill  of  exceptions 
shows  that  the  controversy  in  the  suit  was  as  to 
the  liability  of  the  clerk  to  account  to  the  United 
States  for  moneys  received  by  him  in  naturali- 
zation business.  The  questions  involved  are  in 
many  respects  the  same  bb  ia  U.  S.  v.  HiU, 
120  U.  8. 169  [80: 627];  thou^  in  some  import- 
ant particulars  the  two  cases  differ. 

Under  the  instructioDs  of  the  court  the  iury 
found  a  verdict  for  the  defenduits  on  the  26th 
of  July,  1887.  On  the  third  of  August,  wad 
before  judgment,  the  writ  was  amended,  with 
leave  ot  the  court,  by  increasing  the  ad  damnum 
from  $2,000  to  $20,000.  Then,  on  the  24th  of 
August,  a  judgment  was  entered  in  due  form 
on  the  verdict,  "  that  the  plaintiff  take  nothing 
by  the  writ."  To  reverse  that  judgment  thS 
writ  of  error  was  brought,  which  uie  defend- 
ants now  move  to  dismiss,  because  the  value  of 
the  matter  in  dispute  does  not  exceed  five 
thousand  dollars.  The  motion  is  bAsed  upon 
the  foUowioff  statement  which  appears  as  part 
of  the  bill  of  exceptions: 

''This  is  an  action  upou  the  official  bond  of 
the  defendants,  given  by  the  defendant  Hill  as 
clerk  of  the  district  court  for  this  district 
The  pleadings  are  made  a  part  of  this  bill  of  ex- 
ceptions, ana  may  be  referred  to.  The  only 
breach  of  the  bond  relied  upon  was  that  set  out 
in  the  declaration  of  the  failure  of  Hill  to  account 
for  all  moneys  received;  and,  under  this  assign- 
ment of  breach,  no  claim  was  made  that  the 
said  Hill  had  neglected  to  account  for  any  oth- 
er sums  or  moneys  than  those  received  by  him 
in  naturalization  cases.  It  sppeared  as  a  fact 
that  the  total  amount  of  naturalization  fees  re- 
ceived by  the  defendant  Hill  since  the  date  of 
former  suit,  viz,  December  4,  1884,  and  not  ac 
counted  for,  was  as  follows: 

"July  to  Dec.,  1884 $2,720  68 

1886 1,146  50 

1886 2,825  00 

'•Jan.  to  June,  1887 888  00 
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SiTPKxxx  CouBT  or  T 


I  nHITKD   STATIB. 


l«a«d  patent,  ft  to  apparent  ILat  the  ap- 
it   carelullT  limited   bimaeU,    In   tboae 
claim*,  to  a  stattonair  staple  lupport  or  anvl] 


c4  the  art.  The  various elemeota  enteringtalo 
Ae  comUnatioiia  of  claims  1  and  2  of  toe  re- 
iBBoe  were  old,  considered  siDKlf.    The 

oeated  clinching  base  was  old;  the  driver  in  i 

staple  cue  was  old;  the  combination  of  tboae 
two  dericei  in  a  power  machine  was  old.  Tbe 
J.  C.  Smvth  machine  was  a  hand  lever  ma- 
chine, ana  oontained  In  comUnBtion  all  the 


•tated  that  tbe  novelty  of  the  H«;l  devices  >. .  _ 
aisled  partkolarly  "in  the  automatic  adjusl- 
ment  to  various  thicknesaea  of  paper,  by 
means  of  which,  wltbout  any  added  parts,  llie 
Jansare  adapted  to  grip  and  odd  all  Uiickneaa- 
et  of  paper  while  being  stapled  and  clinched; 
in  their  capacity  for  being  opened  to  allow 
tbe  ejo  to  see  the  staple  while  b^g  inserted 
by  band  at  tlie  open  end  of  the  ataple  case, 
wherebf  a  leneth  of  sUq>le  may  be  aiupted  or 
•elected  to  suit  the  materialj  in  the  retracting 
qviDg  to  keep  the  staple  case  constantly  open 
for  a  Dew  staple;  In  a  hand  knob  for  driving 
down  the  plunger;  and  in  tbe  general  construc- 
tloD  and  adaptation  of  aU  the  pans  to  be  used 
as  a  lixht,  portable  desk  tool,  low  In  price, 
drnpleln  oonstruction  and  operatloD,  ar.d  of 
nnlvenal  ubb." 

In  prior  devices,  the  dinchfng  port  was  the 
bainandtheinsertingdevicewaaaEravelt  Thl« 


the  clinchhig  cavity,  and  redsts  the  dririDe 
and  dlncbingbkiw  of  the  hand  from  tbe  op 
poelte  part  <d  the  loo),  as  Uw  eqafvaleut  foi 
the  "reciprocating  driver  provMed  with  Ok 
knob  O  "  mentioned  In  cUm  S  of  the  reisue. 
As  the  defendant's  tool  is  constructed  with  thi 


angetuent  did  not  permit  of  the  propermp- 
,  rt  M  the  staple  tn  the  tube.  Heyl  reversed 
tbe  podtlon  of  the  parts,  and  placed  tbe  iruert- 


tng  device  tm  the  base,  ao  that  the  staple  could 
be  inserted  bj  band  into  the  open  mouth  of  Uke 
tube,  and  be  supported,  until  It  should  be 
driven,  by  the  tube  and  Its  contained  driver; 
this  reverul  of  tbe  parts  necealtating  tbe  use  of 
a  spring  undeneatb,  to  support  the  tube  and 
keep  it  above  the  end  of  the  driving  bbde,  or 
of  a  springat  tbe  side  to  press  against  the  guide 
and  keep  it  In  place  by  niction.  Claims!  and 
S  of  the  reissued  patent  most  therefore  be 
limited  to  the  spedllc  combinations  and  ar^ 
raogemenla  of  ports  described  and  shown  In 
the  speclflcatioii  and  drawioES,  and  enumer- 
ated in  those  claims.  The  staple  support  or  an- 
vil must  be  stationary,  and  the  slotted  or  re- 
cessed hammer  or  driver  must  be  reciprocat- 

In  the  defendant's  device  called  the '."Victor 
tool,"  the  anvil  or  staple  blade  to  movaUe,  and 
the  recessed  clinching  base  is  fixed  or  station- 
ary. It  Is  a  device  conatrucled  under  and  in 
accordance  with  letters-patent  No.  318337, 
granted  to  William  J.  Brown,  Jr.,  August  6, 
1870.  and  a  second  patent.  No.  96080S,  gmnted 
to  the  same  person  July  4,  1883.  The  drawings 
of  No.  mms  are  a*  follows: 

An  expert  for  the  plaintiSs  testifles  that  he 
regards  tne  lower  part  of  the  defendant's  de- 
vice, which  to  flzea  or  stationary  and  contains  I 
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Btattonary  recessed  clinching  base  made  to  rest 
upon  a  table,  and  to  receive  tbe  impact  from 
above  of  the  detached  driving  tool,  it  to  a  mi»- 
DOmcT  to  say  that  such  stationary  base  to  the 
mechanical  equivalent  of  the  reciprocating 
driver  E  of  tbe  Heyl  patent  Tbe  patentee 
having  Imposed  words  of  limitation  upon  him- 
self In  hto  claims,  eepedsUy  when  so  required 
bj  the  patent  once  In  taking  out  his  reissue, 
to  bound  by  such  limitations.  In  subsequent 
snlls  oo  the  relaaned  patents.  Soch  have  been 
the  uniform  dedalous  of   ^  court  in   like 


. 82^ 

_J,I511;  Jhfv.  Oordetman.  lOB  U.  S. 
408  [37:070];  MaAn  v.  Baraood.  112  U.S.  S&4. 
850  [36;  605,6671;  H.  &  Oartridge  Co.  v.  Union 
Met.  Cartndgt  Co.  112  U.  8.  624, 644  [28:828. 
8341:  Saiytnt  v.  HaU  Safe  AL.Co.  114  U.  S. 
«S  (aOflTj;  SSeparrfv.  Garriga%,  116  D.  a  693 

fiTaai;     Whlu  V,  Du^har,    119    U.  S.    47 
:808l;   duOtr  v.  Bebinwn,  110  U.  S.   5S0 
:403];  Anp?  V.  .PVtdL  121  U.S.  478  [30:1006]; 
w  V.  L<Uce  £Am  <i  M.  S.  R.  Co.  ISt  XJ.  S. 
617  [80: 1004]. 
Assuming,  therefore,  that  claims  1  arid  2  of 
le  reUsued  patent  are  valid,  they  are  lo  be 
construed  as  covering  only  the  preose   oom- 
blnations  enumenteo  In  tnem  and  described 
in  the  spedQcationand  shown  in  the  drawing; 
and  they  do  not  cover  the  defendant's  device, 
which  has  a  statfonary  recessed  clincher  and  ■ 
movable  detached  staple  inserting  tool,  becauM 
claims  1  and  2of  thereiieoed  patent  expraaaly 
call  for  a  reciprocating  clindier  and  a  station- 
ary staple  supporting  aovU.    Those  elenacnia, 
'    those  forms.  In  culms  1  and  S,  were   mads 
cessary  by  the  reauitements  of  the    ptttett 

ice.  before  It  would  grant  the  teissu«;  aiM 

the  applicant,  having  voluntarily  made  tbe  lij^ 
Itations,  to  bound  by  them. 
Althou^,  In  the  proofs,  tbe  pUIntUEs  nnda 

US  u.i 
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look  to  show  tliat  tliiee  other  cUima  of  the  re- 
iBSSued  pateot,  in  additloD  to  claims  1  and  8, 
weie  intriueed  bj  the  "  Victor  tool,"  tlie  cir- 
Guit  court,  in  fu  InlerlocutorT  decree,  Htatea 
tliBt  it  coDsidered  odIj  claims  1  and  3;  and,  as 
tbe  decTM  holds  thom  claims  alone  to  be  valid 
and  to  have  been  Infringed,  and  the  maBter's 
report  uid  the  flnal  decree  appl;  only  to  tboee 
clainu,  and  the  counsel  for  the  plaintiffs  does 
not  contend,  in  his  brief,  that  anj  other  claim 
is  infringed,  we  necessarily  have  confined  our 
conaideiation  of  the  case  to  those  two  claims, 
leaving  all  queMions  as  to  every  other  claim  of 
tbe  reissued  patent  eniirely  open  for  considera- 
tion in  a  case  which  may  involve  them. 

TiedeerteefOu  Gireuit  Court  i»  reterted,  and 
tile  COM  U  nnumded  to  thai  eowt,  with  a  diree- 
Um  to  ditmiM  thtbiUcif  eomflaint. 


mnTED  STATES,  Ptff.  in  Err.. 

OLEHENT  HUOH  ttTtt.  n  al. 
r^ji  (SeeS.C.EtqioTtar'sed.  IS-MJ 

Juritdietion  at  to  amoatU—rntnue  km. 


p«  ERRORlo  the  Circuit  Courtofthe  United 
J.  States  for  the  District  of  Hassachusetts. 
On  modoD  to  dismiss.     ~ 


This  court  has  no  juriadiction,  because  the 
amount  in  dispute  is  not  sufficient,  beine  onlv 
$517.07.  •■         «        J 

Bagant.  V'insan.SSU.  S.  lOPet.  160{9;8ai)- 
Birker  t.  Morrill,  106  U.  8,  1  (37:73);  JTew 
Jer»ty  Zine  Co.  v,  Trotta;  106  U.  8.  664 
{27:838). 

The  amount  In  dispute  was  not  the  penalty, 
but  tbe  damaces  for  tbe  breach.  This  court 
always  looks  beyond  the  forms  of  action  to  as- 
certain whether  the  amount  actually  In  dispute 
is  eufflcieoL 

Brtnim  ».  SAanrum,  61  U.  8.  80  How.SB 
(15:826);  Z«  v.  Watton.  68  D.  S.  1  Wall.  837 
(17:557);  Oraj/  t.  BlaruAard,  07  D.  8.  KM 
(34:1108);  ^adeer  v.  Eart/ord  F.  Ins.  ft,  03 
U.  8.  841  (23:863);  Boaman  v.  Ohieago  A  JV.  W. 
R.  Co.  115  U.  B.  611  (20;  503);  Elgin  v.  Marshall 
106U.  8. 678(27340); Brtu»v.  ManelMterAK. 
a.  B.Co.  117  U.  8.  S14  (2»:0B0);  0.  8.  v.  Me 
Dowea,  8  n.  S.  4  Cranch,  816  (3:6^. 

The  Judgmeol  below  should  be  affirmed,  be 
canse  the  case  is  eovemed  by  O.  8.  v,  HiU,  120 
U.S.  160(80:637). 

uses. 


Man-M.  A.  H.  Oarland,  Atlg-Gen.,  and 
WUUftm  A.  Mmoi7,  Attt.  Atty-Oen.,  lot 
plaintdft  In  error,  oppated: 

The  court  will  not  look  generally  beyond  the 
amount  of  the  damages  laid  in  the  declaration 
or  writ. 

Btnnttt  T.  AUbrtKTlft,  40  U.  S.  8  How. 
120  (13:1015);  SiUon  v.  Diekiium.  108  U.  8. 
174(37:601). 

The  law  in  question  here  is  a  r 


estoppel  ai 

Mr.  CKj^JwtfiM  Waito  delivered  the  oidn- 
lon  of  the  (Xmrt:  [6B1] 

This  is  a  suit  brought  on  the  official  bond  of 
Clement  Hugh  Hill,  as  Clerk  of  tbe  District 
Coan  of  the  United  States  for  the  District  of 
Massachusetts,  for  "not  properly  accounting 
for  all  moneys  comine  into  nls  hands,  as  re- 
quired bv  law,  according  to  the  condition  of 
said  bond."  llie  bond  was  to  the  penal  sum 
of  930,000,  and  in  the  original  writ  the  dama- 
ges were  l^d  at  (3,000.  The  bill  of  eiceptiona 
shows  that  tbe  coatrorefsy  in  the  suit  was  as  to 
the  liabilily  of  tbeclerk  to  account  to  the  United  [BBS] 
States  for  moneys  received  by  him  in  naturali- 
zation buaiacss.  Tbe  questions  involved  ore  in 
many  respects  tbe  same  as  In  IT.  &  v.  BiU, 
120  U.  a  168  [80:627];  though  in  some impoTt- 
antportlculars  the  two  cases  differ. 

Under  the  InstrucUona  of  the  court  the  lun 
found  a  verdict  for  tbe  defendants  on  the  36th 
of  July,  1887.  On  tbe  third  of  Auzust,  and 
before  Judgment ,  the  writ  was  amended,  with 
leave  of  the  court,  by  increasing  tbe  ad <iainnu>n 
from  |3,000  to  $30,000.  Then,  on  the  24th  of 
August,  a  judgment  was  entered  in  due  form 
on  the  verdict,  "  that  tbe  plaintiff  take  nothing 
by  the  writ."  To  reverse  that  Judgment  this 
writ  of  error  was  brought,  which  Cbe  defend- 
ants now  move  to  diamiss.  because  the  value  of 
the  matter  In  dispute  does  not  exceed  five 
thousand  dollars.  The  motion  Is  based  upon 
the  following  Btalement  which  appears  as  part 
of  the  bill  of  eiceptioDS: 

'•  This  Is  an  action  upon  tbe  official  bond  of 
the  defendants,  given  by  tbe  defendant  HUl  aa 
clerk  of  the  district  court  for  this  district. 
The  pleadings  are  made  a  part  of  this  bill  of  ex- 
ceptions, and  may  be  referred  to.  The  only 
breach  of  the  bond  relied  upon  was  that  set  out 
in  the  declaratioD  of  the  failure  of  Hill  lo  account 
for  all  moneya  received;  and,  under  this  assign- 
ment of  breech,  no  claim  was  made  that  th» 
said  Hill  had  neglected  to  account  for  any  oth- 
er sums  or  moneya  than  those  received  by  him 
in  naturalization  cases.  It  appeared  as  o  fact 
that  the  total  amount  of  naturalization  fees  re- 
ceived by  the  defendant  Hill  since  the  dale  ot 
former  suit,  viz.  December  4,  1884,  and  not  ac 
counted  for,  was  as  follows: 

"July  to  Dec.,  1884 $2,720  58 

1885 1,146  aO 

1886 8,825  00 

"Jan.  to  June.  1887 8S8  00 
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"It  also  appeared  that  in  1884,  adding  the 
naturalization  fees  to  the  other  fees,  the  two  to- 
gether exceeded  the  clerk's  maxifnnm  allow- 
ance by  the  amount  of  $517.07;  but  shice  then, 
adding  the  two  together,  the  clerk  has  not  re- 
oeived  the  maximum  allowed  him  by  law." 

Ab  early  as  U.  8.  v.  MelhweU,  8  U.  S.  4 
[683]  Cranch,  316  [2:683T,  it  was  decided  that  hi  an 
action  on  an  official  bood  given  for  the  faithful 
peif  ormaoce  of  the  duties  of  an  office  o\ir  juris- 
diction would  depend  on  the  amount  due  for 
the  breach  of  the  condition,  and  not  on  the  pe- 
nal sum.  This  is  not  denied  in  the  argument 
of  the  Attorney-General  submitted  in  opposi- 
tion to  this  motion,  but  he  insists: 

1.  That  it  does  not  appear  Intimately  on  the 
face  of  this  record  that  the  amount  due  is  less 
than  the  penalty  of  the  bond;  and, 

2.  That  this  is  a  suit  brouj^bt  for  the  enforce- 
ment of  a  "  r«»venue  law"  ofthe  United  States, 
and,  therefore,  this  court  has  lurisdiction  for 
the  review  of  the  Judgment  under  §  699  of  the 
Revised  Statutes  ^'  without  regard  to  the  sum 
or  value  in  dispute." 

In  support  of  the  first  objection,  it  is  claimed 
that  the  foregoing  statement  as  to  the  amount 
due  from  the  clerk  is  not  properly  a  part  of  the 
bill  of  exceptions.  We  cannot  so  imderstand 
tiie record,  which  shows  this  entry:  "The  fol- 
lowing: is  the  bill  of  exceptions  presented  to  the 
plainUffs  and  allowed  by  the  court  before  entr^ 
of  tudffroent."  Then,  evidently  as  the  file 
mark  of  the  paper,  "  Ptaintiff'i  exeeption^—Al- 
Unoed  Auguit  tJ^  1887r 

The  paper  itself,  thus  described  and  identi- 
fied, b^^an  with  the  statement  given  above, 
which  was  evidently  intended  as  an  admission 
on  both  sides  of  the  undi^putbd  facts  in  the  case, 
so  that  the  trial  might  be  confined  to  the  real 
matter  in  dispute,  to  wit,  the  liability  of  Uie 
clerk  to  account  for  moneys  received  In  natural- 
isation business  as  part  of  his  official  emolu- 
ments. To  show  this  liability,  notwithstanding 
the  case  of  U.  8.  v.  Hill,  ubt  mpra,  which  had 
been  decided  on  an  agreed  statement  of  facts, 
the  United  States  attorney  offered  to  prove  that 
"  HUl  had  received  large  sums  of  money  as  the 
ordinary  and  usual  fees  upon  the  application 
of  forefeners  to  be  naturalized  in  the  district 
court  01  which  he  was  clerk,  and  for  the  issu- 
ance of  certificates  of  naturalization^  and  for  fil- 
ing papers  and  administration  of  oaths,  and  for 
other  official  acts  required  by  law  in  the  natu- 
ralization in  due  manner  of  f  orei^ers. "  In  an- 
[684]  other  ^rt  of  the  bill  of  exceptions  it  appears 
that  "The  attorney  for  the  United  States  stated 
that  he  claimed  that  the  fees  received  by  said 
Hill  in  naturalization  cases  were  those  specific- 
ally provided  for  by  statute  for  like  acts  done 
by  the  derk  in  all  cases;  that  he  did  not  claim  to 
recover  for  any  sums  received  for  services  and 
acts  which  any  unofficial  person  mi^ht  do  for 
the  court,  but  for  those  sums  received  for  acts 
done  as  clerk  of  the  district  court,  which  make 
the  history  of  the  case  on  the  records  of  the 
court,  and  which  cannot  legally  be  performed 
by  any  other  than  a  clerk  of  a  United  States 
eourt,  and  which  are  done  in  that  capacity." 
Read  in  the  light  of  this  disclaimer,  the  offer  of 
proof  was  no  more  than  that  "  large  sums"  of 
the  money,  which  it  was  admitted  Hill  had  re- 
ceived in  naturalization  business,  were  for  fees 
specifically  fixed  by  statute,  and  therefore  to 
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be  accounted .  for.  Such  behig  the  case,  there 
is  nothing  hiconsistent  between  the  introduce 
tory  statement  and  the  offer  of  proof.  It  ii 
clear,  therefore,  that  the  statement  was  intend- 
ed to  be,  and  is  hi  fact,  a  part  of  the  record  to 
be  considered  bv  us.  Being  a  part  of  the  rec- 
ord, it  shows  that  the  value  of  the  matter  in 
dispute  does  not  exceed  $5,000.  because  hi  no 
event  could  there  have  been  a  recovery  in  the 
action  of  more  than  $517.07,  and  poesibly  a 
small  amount  of  interest. 

The  part  of  g  699  of  the  Revised  Statutes 
which  is  relied  on  as  riving  us  jurisdiction,  not- 
withstanding the  smSl  amount  involved,  is  the 
second  subdivision,  which  provides  for  a  writ 
of  error  without  regard  to  tne  sum  or  value  in 
dispute,  upon  "any  final  judgment  of  a  circuit 
court  ♦  ♦  *  in  any  civil  action  brought  by  the 
United  States  for  the  enforcement  of  any  reve- 
nue law  thereof."  The  original  Statute,  of 
which  this  is  a  re-enactment,  was  passed  May 
31,  1844,  chap.  81,  5  Stat,  at  L.  658,  and  is  as 
follows: 

"  That  final  judgments  of  any  Circuit  Court 
of  the  United  States,  in  any  dvil  action  brought 
by  the  United  States  for  the  enforcement  of 
the  revenue  laws  of  the  United  States,  or  for 
the  coUection  of  duties  due,  or  alleged  to  be 
due,  on  merchandise  imported  therein,  may  be 
re-examin^,  and  reversied  or  affirmed,  in  the 
Supreme  Court  of  the  United  States,  upon 
writs  of  error,  as  in  other  cases,  without  regard 
to  the  sum  or  value  in  controversy  in  such  ac- 
tion, at  the  instance  of  either  parfy." 

Section  828  of  the  Revised  dtatutes  providea 
that  *'The  following  and  no  other  compenaA- 
tion  sliall  be  taxed  and  allowed  to  *  *  *  clerka 
of  the  circuit  •  ♦  •  coorta."  "  The  following" 
here  referred  to  is  found  in  g  828.  which  pre- 
scribes the  fees  of  a  derk.  Thus  far  the  legis- 
lation has  reference  only  to  the  compenaatkni 
to  be  paid  a  clerk  for  his  services.  But  g  Mm 
proviaes  that  the  derk  shall  be  allowed  to  re- 
tain of  the  fees  and  emoluments  of  liis  office, 
for  his  personal  compensation,  a  sum  not  ex- 
ceeding $8,500  a  year.  Section  888  makes  it 
his  duty  to  report,  semi-annually,  to  the  Attor- 
ney-€toeral,  all  the  fees  and  emoluments  of 
his  office,  and  all  necessary  exnenditures,  with 
vouchers  for  their  payment.  Section  844  then 
requires  him  to  pay  into  the  Treasury  any  sur^ 
plus  of  such  fees  and  emoluments  whidi  his 
return  shows  to  exist  over  and  above  the  com- 
pensation and  allowances  authorized  by  law  to 
be  retained  by  him. 

The  precise  question  for  decision  is  whether 
this  section,  which  provides  for  the  payment 
by  the  clerk  into  the  Treasury  of  the  surplus 
moneys  received  by  him  as  the  fees  and  emo1a> 
ments  of  his  office,  is  a  "  revenue  law,"  withia 
the  meaning  of  that  dause  of  §  699  which  is  re- 
lied on ;  andwe  have  no  hesitation  in  saying  that 
it  is  not    As  the  provision  relates  to  the  junadio- 
tion  of  this  court  for  the  review  of  the  Judj^* 
ments  of  the  drcuit  courts,  it  is  proper  to  refer 
to  the  statutes  giving  lurisdiction  to  those  courta 
to  see  if  there  is  anything  there  to  show  wha^ 
the  term  "revenue  law,^ashere  used,  meana. 
Looking,  then,  to  §  629  ofthe  Revised  Sututea^ 
we  find  that  by  tiie  fourth  subdivision  the  dp- 
cuit  courts  have  been  granted  original  JoriadlO' 
tion  "of  all  suits  at  law  or  in  equi^ mii^n.^ 
I  under  any  Act  providing  for  revenue  rrom  iixm 
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poru  or  tonnage,"  and  ''of  aU  causes  arlsinff  1 
under  any  law  providing  internal  revenue. 
And  again,  by  the  twelfth  subdivision,  "of  all 
suits  brought  by  any  person  to  recover  damages 
for  any  injury  to  his  persoi:  or  property  on  ac- 
count of  any  act  done  by  him  under  any  law 
of  the  United  States  for  the  protection  or  col- 
lection of  any  of  the  revenues  thereof."  This 
clearly  implies  that  the  term  "revenue  law," 
when  used  in  connection  with  the  Jurisdiction 
of  the  Ck)urts  of  the  United  States,  means  a  law 
imposing  duties  on  imports  or  tonnage,  or  a  law 
providing  in  terms  for  revenue;  that  is  to  say, 
a  law  which  is  directiy  traceable  to  the  power 
granted  to  Congress  by  §  8.  Art.  I,  of  the  Con- 
stitution, "to  lay  and  collect  taxes,  duties,  im- 
posts, and  excises."  This  view  is  strengthened 
by  the  third  subdivision  of  §  699,  whioi  gives 
this  court  jurisdiction,  witnout  reference  to 
the  value  in  dispute,  of  "any  final  judgment 
of  a  circuit  court  ♦  *  ♦  in  any  civil  action 
against  an  officer  of  the  revenue,  for  any  act 
done  by  him  in  the  performance  of  liis  official 
duty."  Certainly  it  will  not  be  claimed  that 
the  clerk  of  a  District  Court  of  the  United  States 
is  an  "officer  of  the  revenue;"  but  there  is  noth- 
ing to  indicate  that  the  term  "revenue"  has  any 
different  signification  in  this  subdivision  of  the 
section  from  that  which  it  has  in  the  other. 
The  clerk  of  a  Court  of  the  United  States  col- 
lects his  taxable  "  compensation,"  not  as  the 
revenue  of  the  United  States,  but  as  the  fees 
and  emoluments  of  his  office,  with  an  obliga- 
tion on  his  part  to  account  to  the  United  States 
for  all  he  gets  over  a  certain  sum  which  is  fixed 
by  ]aw«  This  obligation  does  not  stow  out  of 
any  "revenue  law,*^ properly  so  cafled,  but  out 
of  a  statute  governing  an  omcer  of  a  Court  of 
the  United  States. 

ItfoUotDS  tliat  thii  is  a  ease  where  our  juris- 
diction depends  on  the  value  of  the  matter  tn  dis- 
pute^ and,  as  that  is  not  sufficient  in  amount, 
that  the  motion  to  dismiss  must  be  granted.  It 
is  consequently  so  ordered.    Dismitied. 


h,   ZECEENDORF  bt  al..  Partners,  etc. 

Appts,, 

V. 

JOHN  S.  JOHNSON. 

(Bee  8.  C.  Reporter's  ed.  617-618.) 

Jurisdiction  as  to  amounP— -findings  of  fact, 

conclusive, 

1.  Od  appeal  from  the  supreme  court  of  a  Terri- 
tory, the  value  of  the  matter  In  dispute  is  to  be  de- 
termined by  the  amount  due  at  toe  time  of  the 
judgment  brought  here  for  review,  to  wit,  the  Judg- 
moit  of  the  supreme  court;  and  not  at  the  time  of 
the  judgment  of  the  district  court  of  the  Territory^ 
interest  must  be  added  to  the  judgment  of  the  dis- 
trict court  until  the  date  of  that  of  the  supreme 
court,  for  the  purpose  of  determining  the  jurisdic- 
tion of  tbis  court. 

2,  Errors  assigned,  which  relate  only  to  the  suffi- 
ciency of  the  evidence  to  support  the  findings,  c  an- 
not  be  considered  here.  The  findings  of  fact  of  the 
cnnrt  below  are  conclusive,  and  cannot  be  re-ex- 
ominod  here. 

[No.  10441. 

Su/mitted  Nov,  21, 1887,  Decided  Dec.  It,  1887. 

A  PPEAL  from  the  Supreme  Court  of  the  Ter- 
I\  ritory  of  Arizona. 
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On  motion  to  dismiss,  with  which  is  united  a 
motion  to  affirm.  Motion  to  dismiss,  denied; 
motion  to  affirm,  granted. 

The  facts  are  stated  by  the  court. 

Messrs.  Van  H«  Manning  and  J.  B.  Ed* 
mondsi,  for  the  motions: 

The  amount  in  controversy  does  not  exceed 
$5jOOO  and  this  court  has  no  junsdicUon. 

The  matter  in  dispute  is  that  for  which  suit  is 
brought. 

Lee  V.  Watson,  68  U.  6.  1  Wall.  887,  880(17:- 
657.  558). 

The  amount  in  dispute  on  appeal  is  no  more 
than  it  was  below. 

Wabash,  St.  L.dP.R  Co,  v.  Knox,  110  U.  S. 
804,  805  (28: 155);  Shocker  v.  Harlford  F,  Ins, 
Co.^Z  U.  S.  241  (28: 802);  Qray  y.Blanehard,  97 
U.S.  564(24:1108). 

Interest  accruing  on  a  judgment  subsequent 
to  its  rendition  cannot  enter  mto  the  computa- 
tion. 

Knapp  V.  Banks,  48  U.  8. 2  How.  78  (11:184); 
Walkery.  U.  S,  71  U.  S.  4  Wall.  168^18:819); 
Western  Union  Tel,  Co,  v.  Rogers,  98  U.  S.  565 
(28:977);  Baltimore  dt  P.  H.  R.  Co.  v.  Trook,  100 
U.  S.  112(25:571);  Udall  v.  Tlte  Ohio,  58  U.  a 
17  How.  17  (15:42). 

If  the  judgment  be  for  the  plaintiff,  that  as- 
certains the  value  of  the  matter  in  dispufe. 

Gordon  v.  Ogden,  28  U.  S.  8  Pet  88  (7: 592); 
Mernll  v.  Petty,  88  U.  S.  16  Wall  845  (21:500). 
and  the  cases  cited;  Baltimore <t*  P.  R.  B,  Co,  v. 
TrookySupra;  N.  7.  Elevated  R  R  Co.  v.  Fffth 
Nat.  Bank,  118  U.  S.  608  (80:259);  Zeigler  v. 
Hopkins,  117  U.  S.  684(29:1019). 

Suppose,  however,  this  coitrt  has  jurisdiction. 
Then  the  judgmdit  should  be  affirmed.  The 
parties  waived  a  right  of  review. 

Madison  County  y,  Warren,  106  U.  8. 622  (27: 
811)  and  cases  cited;  U,  S,  v.  Ilarris,  Id.  684, 
685  (27: 292). 

The  record  shows  no  demurrer,  objection 
or  exception  taken  below ;  and  they  cannot 
be  taken  for  the  first  time  on  appeal. 

Tumtry,  Tales,  57  U.  S.  16  How.  14  (14:824); 
R  S.  U.  S.  §  700:  Stebbins  v.  Duncan,  108  U.  S. 
82(27:641):  Martinton  v.  Fairbanks,  112  U.  S. 
670  (28:  862);  Canal  db  C,  Streets  R,  R.  Co.  v. 
Hart,  114  U.  S.  665  (29: 226). 

Findings  of  facts  are  not  reviewable  here. 

Martinton  v.  Fairbanks,  supra;  2 he  Abbots- 
ford,  98  U.  S.  448  (25:169);  R,  S.  U.  S.  §1011; 
Booth  V.  Tiornan,  109  U.  S.  205(27:907);  U.  S.  v. 
Dawson,  101 U.  8.  569  (25: 791);  Jeffries  v.  Mu- 
tual L.  Ins.  Co,  110  U.  S.  809(28: 157). 

A  bill  of  exceptions  lor  refusing  a  new  trial 
presents  no  question  reviewable  here. 

Kansas  Pac.  R.  Co.  v.  Ikoombly,  100  U.  8.  78 
(25:550),  and  cases  cited. 

The  errors  assigned  present  no  question  r^ 
viewable  by  this  court,  or  are  frivolous. 

James  v.  Bank,  74  U.  8.  7  Wall  692  a9: 27«9; 
Evans  v.  Brown,  109  U.  8. 180(27:898);  Deitsch 
V.  Wiggins,  82  U.  8. 15  Wall.  589  (21 :228);  Lucas 
V.  Brooks,  85  U.  8. 18  Wall  486  (21:779). 

Mr.  E.  M.  Marble*  in  opposition: 

The  court  will  examine  the  whole  record  to 
determine  the  amount  in  dispute. 

Gray  v.  Blanchard,  97  U.  S.  564.  565  (24:- 
1108.  1109);  Shacker  ▼.  HartfordF,  Ins.  Co,  98 
U.  S.  241  (28:862);  SUnson  v.  Dousman,  61  U. 
S.  20  How.  461-467  (15:966);  Sampson  v.  Welsh, 
65  U.  8. 24  How.  207,  208  (16:682,  688);  Benia- 
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miny,  DuboU,  llS  U.  8. 46-48fl50:52);  Street 
V.  Ferrjf,  119 1.  S.  885, 886  {BO:  4fe). 

Where  interest  is  allowed  and  the  principal 
sums  with  the  ioterest  added  exceeds  the  Juris- 
dictional limit,  this  court  has  jurisdiction. 

TheRio  OrandeY.  OtU,  86  U.  8. 19  WaU.  178 
(22: 60);  Bank  <ff  U.  8,  v.  Daniel,  87  U.  8.  12 
Pet.  82  (9:989);  I%e  Patapeeo  ▼.  Bayee,  79  U.  8. 
12WaU.  451  (20:467). 

And  especially  this  is  so  where  the  hiterest  is 
specificalfy  clidmed  in  the  complaint. 

Olney  v.  The  Faioon,  68  U.  8. 17  How.  19 
(16:48). 

Appeal  is  proper  for  review. 

StnnifelUno  v.  Own,  99  U.  8.  612  (26: 422); 
HechtY.  BoughUm,  105  U.  8. 285,  236  (26:1018); 
WoolfY.  Hamilton,  108  U.  8. 16  (27:686). 

Mr.  Chitf  Justice  WmitedeUYeredi  the  opin- 
ion of  the  court: 
A  judgment  was  rendered  8eptember  28, 

1885.  V  the  District  Court  of  Arizona,  in  and 
for  the  County  of  Pima,  against  L.  Zeckendorf 
&  Co.,  the  appellants,  and  in  favor  of  Johnson, 
the  appellee,  for  $4,804.98,  '*with  interest  on 
$2,800  of  said  sum,  at  the  rate  of  two  per  cent 
per  month  from  the  date  hereof  until  pieiid,  and 
interest  on  $1,604.88,  at  the  rate  of  ten  per  cent 
per  annum  from  the  date  hereof  until  paid." 
This  judgment  was  aflOrmed  by  the  Supreme 
Court  of  me  Territory  on  appeal,  Novemba'8, 

1886.  From  that  juajpnent  of  affirmance  this 
appeal  was  taken,  which  the  appellee  moves  to 
dismiss,  on  the  ground  that  the  value  of  the 
matter  in  dispute  d^es  not  exceed  $5,000,  as  now 
required  by  law.  Act  of  March  8, 1885,  chap. 
855,  28  8tat.  at  L.  448. 

The  value  of  the  matter  in  dispute  is  to  be  de- 
termined by  the  amount  due  at  the  time  of  the 
Judgment  brought  here  for  review,  to  wit.  the 
udgmeot  of  the  supreme  court  of  the  Terri- 
tory, and  not  at  the  time  of  the  judgjnent  of 
the  district  court.  Adding  the  interest  to  the 
judgment  of  the  district  court  until  the  date 
of  that  of  the  supreme  court,  as  we  must  for 
the  purpose  of  determin:ng_our  jurisdiction — 
77ie  Patapeco  v.  Boyee,  79  U.  8.  12  Wall.  451 
[20:4571;  N,  F.  Elemted  R.  R  Co.  v.  Fifth  Nat. 
Bank,  118  U.  8.  608  [80:2591 —we  find  that  the 
amount  due  at  the  time  of  the  judgment  of  the 
supreme  court  was  considerably  more  than 
$5,000.  77ie  motion  to  dismiss  is  therefore  de- 
nied. 

But,  on  looking  into  the  record,  we  discover 
that  the  errors  assi^ed  relate  only  to  the  suffi- 
ciency of  the  evidence  to  support  the  find- 
ings. These  we  cannot  consiaer.  Tlie  find- 
ings of  fact  by  the  court  below  are  conclusive, 
and  cannot  be  re-examined  here.  The  Abbots- 
ford,  98  U.  S.  440  [26: 1681,  and  cases  there 
cited.  Upon  the  facts  as  found  there  can  be 
no  doubt  of  the  correctness  of  the  judgment 
It  is  apparent  if  the  case  is  kept  here  longer  it 
will  be  for  delay  only.  For  that  reason  i&  mo- 
tion to  affirm  is  granted,    AJJUrmed, 
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ROGER  M.  SHERMAN,  Plff.  in  Err., 

V. 

[HYING  GRINNELL  bt  al..  Executors  of 
MoBBS  Gbinnbll,  Deceased. 
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Review  of  order  qf  circuit  court  remanding  suit 

^-repeal  qf  late. 

h  This  court  cannot  review,  on  appeal  or  writ  of 
error,  the  order  of  a  circuit  court  remandia^  a  suit 
made  whUe  the  Act  of  March  8,  187S,  chap.  IHT,  18 
Stat,  at  L.  470,  was  In  force,  where  the  writ  of  error 
was  not  brought  until  after  the  Act  of  March  8, 
1887,  went  Into  effect. 

2.  If  a  law  conferrtnir  jorlsdlotloo  It  rcHDealedv 
without  a  reservation  as  to  pending  oaaca,  afl  suoli 
oases  fall  with  the  law. 

[No.  W2.] 
Submitted  yao.  tl,  1887.  Decided  Dec  If,  18S7. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York.    Dismissed, 

The  case  is  stated  by  the  court 

Mr.  Rosier  M.  raemuui,  plaintiff  in  er- 
ror, in  person: 

It  could  not  judicially  appear,  before  any  ob- 
ligation rested  on  the  defendant  to  present  the 
record,  that  the  suit  did  not  really  and  subetan- 
tially  involve  a  dispute  or  controversy  properly 
within  the  jurisdiction  of  the  circuit  court. 

U.  S.  R.  8.  §  645:  Act  March  8,1875,  g§  5,  6. 
18  Stat  at  L.  472;  Bradstreet  v.  Thomas,  87  U. 
S.  12  Pet  177  (9:1046);  Oold  W.  d  W.  Co.  t. 
Eeyes,  96  U.  S.  204  (24:659). 

The  wiUiholding  of  the  complaint  cannot 
inure  to  the  advantage  of  the  plaintiffs  below. 

Act  of  1875,  g  7;  Dennistoun  y.  Draper,  5 
Blatchf.  886;  Fisk  v.  Union  Pae.  R  R  Co.  H 
Blatcbf.  881;  S  0.  8  Blatchf.  246;  McBrainey 
Y.  Usher,  1  Dill.  867. 

The  determination,  in  the  absence  of  the  com- 
plaint, would  have  been  error  for  which  this 
court  would  reverse, 

U.  8.  V.  Kirkpatriek,  22  U.  S.  9  Wheat  729 
(6:201);  Garland  v.  Davis,  45  U.  S.  4  How.  181 
(11;  907);  Mandcville  y.  Burt,  88  U.  S.  8  Pet 
256(8:936). 

An  essential  ingredient  in  the  cause  of  action 
is  the  legal  title  of  the  plaintiffs.  Public  money  a 
cannot  come  to  hand  so  as  to  be  subject  to  a 
mere  equitable  title  to  the  use  of  the  princi- 
pal. 

2  Story,  Eq.  Jur.  g§  1042,  1045;  U.  S.  R  a 
§8477. 

It  is  presumable  that  such  an  award  could  oc- 
cur only  upon  some  mistake  of  fact 

Daniels  v.  Tec^mey,  102  U.  S.  421  (26:180). 

The  money  has  been  paid  from  the  treasury 
contrary  to  law. 

U.  S.  Const  §  9;  ReeMdcY.  Walker,  52  U.  S. 
11  How.  291  (18:701);  WAttewcfo  v.  U.  8.  93  U. 
S.  247  (28:882);  KnoU  v.  U.  S,  95  U.  S.  154 
(24:448);  Steele  v.  U.  S.  118  U.  S.  184(28:  954); 
OoppellY.  HaU,  74  U.  S.  7  Wall.  558  (19:248); 
U.  8.  Y.  Orossmayer,  76  U.  S.  9  Wall  75  (19: 
629). 

No  estoppel  could  operate  in  favor  of  plaint- 
iffs. 

Holman  v.  Jofinson,  1  Cowp.  848;  Nellis  t. 
Clark,  2l)  Wend.  24;  Armstrong  y.  ToUr,  24  U. 
S.  11  Wheat  258(6:468);  Cm>dl  y.  HaU,  supra- 
Colvin  V.  Nolbrook,  2  N.  Y.  129;  Oox  v.  Am- 
ties,  8  Maule  &  S.  845;  Buller  y.  Harrison,  d 
Cowp.  566;  Smith,  Merc.  Law,  8th  Eng.  ed. 
162,  168. 

Such  cause  of  action  inyolves  a  federal  ques- 
tion. 

The  Siren,  74  U.  S.  7  Wall.  164  a9:180);  Oarr^ 
Y.  U.  8.  98  U.  S.  488  (25:211);  U.  S  ▼.  PtUr9^ 
9  U.  S.  5  Cranch,  115  (8:58). 

128  V.  8^ 


1887. 


Bond  ▼.  Datbnfobt. 


619-«KI 


AV«»r«.  ^^nu  V  Cv»**ts.Joseph  H. 
Choate  &  Chjii  es  Beaaian  and  Tread- 
well  Cleveland*  lur  dofendaDts  in  error. 

Mr,  Chitf  Justice  Waite  delivered  the  opin- 
[079]     ton  of  the  court: 

This  is  a  writ  of  error  brought  for  the  review 
of  an  order  of  a  circuit  court  remanding  a  suit 
which  had  been  removed  from  a  state  court 
The  suit  was  begun  October  28, 1885;  removed 
October  80. 1885,  the  state  court  making  an  or- 
der to  that  effect  on  that  day;  and  remanded  by 
the  circuit  court.  May  4.  1886.  All  this  was 
before  the  Act  of  March  8, 1887,  chap.  878,  24 
8tat.  at  L.  652,  went  into  effect  The  writ  of 
error  from  this  court  was  not  sued  out,  how- 
ever, until  April  8, 1887,  which  was  after  that 
statute. 

The  first  question  which  presents  itself  is 
whether  we  have  jurisdiction  of  the  writ  We 
have  already  decided,  at  the  present  term,  in 
More^  V.  Loekhart,  128  U.  8.  56  [ants,  68]  that 
this  court  cannot  review,  on  appeal  or  writ  of 
error,  the  oitier  of  a  circuit  court  remanding  a 
suit  which  had  been  removed  under  the  Act  of 
1887,  and  which  was  begun,  removed,  and  re- 
manded after  that  Act  went  into  effect.  Later  in 
the  term  we  decided  ( Wilkinson  Y,Nebraska,  128 
U.  S.  286,  ants,  152)  that  we  had  no  jurisdiction 
when  the'suit  was  begun  and  removed  before  the 
Act  of  lb87,  but  not  remanded  until  afterwards. 
[680]  In  the  last  case  we  said  that  this  statute  showed 
"unmistakably  an  intention  on  the  part  of  Con- 
gress to  take  away  all  appeals  and  writs  of  er- 
ror to  this  court  from  orders  thereafter  made  by 
circuit  courts  remanding  suits  which  had  been 
removed  from  a  state  court,  and  this  whether 
the  suit  was  begun  and  the  removal  had  before 
or  after  the  Act  of  1887."  That  was  as  far  as 
it  was  necessary  to  go  in  any  suit  that  had  come 
before  us  down  to  that  time.  Here,  however, 
the  question  reaches  one  step  further,  and  re- 
quires us  to  determine  whether  we  can  take  1u- 
risdiction  on  appeal  or  writ  of  error  if  the  order 
to  remand  was  made  whilst  the  Act  of  March 
8, 1875  (chap.  187, 18  Stat  at  L.  470),  was  in 
force;  but  the  writ  of  error  was  not  brought 
until  after  that  of  March  8, 1887,  went  into  ef- 
fect, and  we  are  of  opinion  that  we  cannot 
This  is  the  logical  result  of  what  has  already 
been  decided.  Until  the  Act  of  1875  there  was 
DO  such  Jurisdiction.  Chicago  i&  A,  RR,Co. 
V.  WisvoaU,  90  U.  8.  28  Wall.  507  [28:103]. 
The  provision  of  that  Act  givine  the  Jurisdic- 
tion was  repealed  by  the  Act  of  1887  without 
any  reservation  as  to  pending  cases,  the  proviso 
in  the  repealing  section  having  reference  "only 
to  the  Jurisdicnon  of  the  circuit  court  and  the 
disposition  of  the  suit  on  its  merits."  Wilkinson 
V.  Ifebraska,  ubi  supra.  As  a  consequence  of 
this  the  repeal  operated  to  take  away  Jurisdic- 
-tion  in  cases  where  the  order  to  remand  had 
been  made,  but  no  appeal  or  writ  of  error  taken, 
because  "If  a  law  conferring  jurisdiction  is  re- 
pealed without  a  reservation  as  to  pending  .»se8, 
all  such  cases  fall  with  the  law."  BcUtimore 
dRB.R  Co.  V.  Grant,  08  U.  8. 8»8, 401  [25: 
^1,  282]  and  oases  there  dted. 

It  follows  that  V)ehavs  nojurisdietion  of  this 
ysrit  of  error ^  and  it  is  accordingly  dismissed. 
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HENRY  R.  BOND,  Appt.,  ,«,-., 

.     8ARAH  G.  DAVENPORT, 

(See  8.  a  Beporfear%  ed.  819-aBU 

Decree  r&cerssd  on  sUpuMian. 

Decree  reverMd  In  aooordanoe  with  the  stipula- 
tion of  the  parttoe,  and  the  cause  remanded  with 
InstruotloDs  to  enter  a  decree  In  favor  of  the  com* 

glalnant,  aa  agreed  hy  the  parties  to  the  appeal, 
ut  without  prejudice  to  the  rights  of  the  other 
parties  to  the  suit 

[No.  145.] 
Submitted  J>ec  8, 1S87.    Decided  Dee.  It,  1887, 

APPEAL  from  the  Circuit   Court  of  the 
United  8tates  for  the  8outhem  District  of 
Iowa.    Rehersed, 
The  facts  are  stated  l^  the  court. 
Messrs.  Jajme   A  HoAmui  and  W.  F. 
Br»nnan»  for  appellant. 
No  one  appeared  for  appellee. 

Mr.Chitf  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  by  the  complainant  below     reigi 
from  the  following  part  of  the  decree  In  the     *- 
cause: 

"It  is  further  ordered,  adjudged,  and  d»> 
creM  that  the  said  respondent,  Sarah  G.  Daven- 
port, pav  to  the  complainant  the  sum  of  five 
hundred  and  sixteen  and  ^  dollars,  with  in- 
terest at  the  rate  of  six  per  cent  per  annum 
from  the  10th  day  of  May,  1888,  the  same 
beinff  the  amount,  with  interest,  which  the  un- 
divided half  of  the  south  half  of  block  fifty- 
nine  (59)  which  descended  to,  and  has  become 
vested  in,  the  said  Sarah  G.  Davenport  as  the 
mother  and  an  heir  at  law  of  tne  said  George 
A.  Davenport,  deceased,  is  chargeable  for  and 
on  account  of  taxes  on  said  block  fifty-nine  (50), 
which  were  paid  and  discharged  out  of  the 
money  advanced  by  the  said  Equitable  Trust 
Company  on  the  28th  of  June,  1876;  and  that 
on  failure  to  pay  the  said  sum  within  the  time 
herein  limited  the  said  nmster  sell,  at  public 
sale,  so  much  of  the  said  Sarah  G.  Davenport's 
undivided  half  of  the  south  half  of  said  block  '620] 
flfty-nhie  (59)  as  shall  be  necessary  to  pay  the 
same. 

''Such  sale  to  be  made  at  the  same  place  and 
in  the  same  manner,  and  in  all  respects  as  is 
herein  prescribed  for  the  sale  of  the  property 
of  the  said  Gteorge  A.  Davenport,  and  with  like 
effect.  It  is  further  ordereo,  adjud^,  and 
decreed  that  upon  payment  by  the  said  Sarah 
G.  Davenport  of  the  said  sum  of  five  hundred 
and  sixteen  and  ^  dollars  to  the  said  com- 
plainant, complainant's  bill  be  dismissed  aa  to 
the  undivided  one-half  of  the  south  half  of  said 
block  fifty-nine  (59),  which  vested  hi,  and  to 
which  the  said  Sarah  G.  has  become  entitled, 
as  the  mother  and  heir-at-law  of  the  said 
George  A.  Davenport,  deceased.  And  it  is 
further  ordered,  adjudged,  and  decreed  that,  as 
between  the  complainant  and  the  said  Sarah 
G.  Davenport,  the  said  Sarah  G.  Davenport  re- 
cover of  complainant  the  costs  of  this  suit,  so 
tar  as  nuide,  in  trying  the  issue  of  the  sanity  of 
said  George  A.  Davenport  at  the  time  of  the 
making  and  deliverv  of  said  mortgage  set  Up 
in  complainanf  a  original  bilL** 
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The  only  parties  to  the  suit  who  are  before 
this  court  are  Henry  R.  Bood,  trustee,  oom- 
^ainant  below  and  appellant,  and  Sarah  G. 
l>ayenport  These  parties  have  filed  in  this 
court  uie  following  stipulation: 

"In  the  Supreme  Court  of  the  United  States. 

"ffenr^  R.  Band,  Tnuiee,  AppeUafU, 

V. 

Sarah  O.  Datenport,  AppellM. 
"Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa. 

'In  the  beforementioned  suit  it  is  stipulated 
br  and  between  Henrr  R.  Bond,  trustee,  com- 
plainant and  appellant.  The  Equitable  Trust 
Clompanv  of  Kew  I/mdon,  Connecticut,  the 
holder  of  the  bonds  secured  by  the  mortgage 
sought  to  be  enforced,  and  Sarah  Q.  Daven- 
port appellee,  being  the  sole'parties  in  interest, 
as  follows,  to  wit: 
[621]  "I-  Bald  Sarah  0.  Davenport  hereby  with- 
draws the  answer  and  cross  petition  filed  by 
her  in  said  suit,  and  all  evidence  offered  and 
introduced  by  her  in  said  circuit  court,  and 
consents  and  agrees  that  the  same  shall  not  be 
considered  as  part  of  the  record. 

"2.  It  is  agreed  that  a  decree  shall  be  en- 
tered by  the  supreme  court  in  said  suit,  revers- 
ing the  decision  and  decree  of  the  said  circuit 
court,  in  so  far  as  said  court  found  in  favor  of 
said  Sarah  O.  Davenport,  and  in  so  far  as  said 
court  by  its  decree  denied  to  complainant  the 
relief  by  him  prayed,  as  acainst  the  undivided 
half  of  the  south  halt  of  block  fifty-nine  (59), 
in  the  Cit7  of  Davenport,  Iowa,  claimed  by 
Sarah  0.  Davenport,  as  mother  and  heir  at  law 
of  George  A.  Davenport,  deceased,  and  in  so 
far  as  sidd  court,  bv  its  said  decree,  undertook 
to  dismiss  complunanf  s  bill  as  against  said 
property,  and  tax  certain  costs  to  complainant, 
and  that  this  cause  be  remanded  to  said  circuit 
court,  with  instructions  to  enter  a  decree  in 
complainants  favor,  declaring  the  sums  owing 
upon  said  bonds,  secured  by  aaid  mortgage,  to 
be  a  lien  upon  the  premises  in  said  mortgage, 
described  as  of  the  date  of  said  mortgage,  ana 
directing  sale  of  sufficient  of  said  premises  to 
pay  the  same,  and  further  directing  that  the  re- 
ceiver heretofore  appointed  in  said  cause  shall 
turn  over  to  the  complainant  all  the  funds  in 
his  hands  arising  from  the  rentals  of  said 
premises,  the  same  to  be  credited  upon  the 
amount  f oimd  to  be  owing  upon  said  bonds  se- 
cured by  said  mortcage  before  sale  of  said 
premises,  and  further  directing  that  the 
complainant  be  permitted  to  further  plead  and 
brinff  in  new  piuties  if  so  advised. 

**9,  The  complainant  and  appellant  is  ex- 
cused from  printing  the  record  in  this  suit, 
save  and  except  such  portions  thereof  as  to  him 
shall  seem  material  to  enable  the  court  to  dis- 
pose of  said  suit  under  this  stipulation. 

'*4.  The  attorney  or  solicitor  who  has  en- 
tered his  appearance  in  this  suit  is  authorized 
to  consent  to  such  demand  or  requirement  of 
the  complainant,  or  the  said  court,  as  shall  en- 
able the  complainant  to  have  the  said  decree 
of  the  circuit  court  reversed,  said  cause  remand- 
ed, and  a  final  decree  entered  in  the  circuit 
court  in  complainant's  favor,  and  for  that  pur- 
pose is  hereby  authorised  to  appear  in  said  cir- 
cuit court  to  any  pleading  filea  by  the  com- 
plainant 
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BENJAMIN  J.  WILSON,  J^pL, 

e. 

WILLIAM  0.  RIDDLE,  Trustee,  ar 
(See  8. 0.  Beporter%  ed.  SOB-flip 

Imtei  in  equitif  eam-^irial  of  them  bv  /uty — 
exeeptian$~-wlunta^  ietUement  by  husband. 


1.  On  the  trial  of  an  eoulty  oaseu  a  Anrj  ^  _  _ 
called  Into  the  court,  and  teues  lobimtted  to  ft  laj 
the  court :  a  previous  order  for  the  trial  of  toe 
teues  by  Jurj  is  unnecessary. 

2.  The  question  ss  to  what  iMoes  should  be  sub- 
mltted  to  the  Jury  is  one  for  the  discrotioa  of  the 
court. 

8.  Where  the  chancellor  adopted  the  flndingB  ot 
the  jury  as  beioff  satisfaotorY  to  him  upon  tJbm 
whole  testimony  in  Uie  case,  it  is  not  the  prsctloe 
Qt  an  appelate  court  to  consider  formal  exoeptioa» 
to  rulings  in  the  course  of  the  trial  of  the  iasues  b»> 
fore  the  iury. 

4.  In  Georgia,  a  yolnntary  eetUcment  may  b» 
made  by  one  for  the  benefit  of  his  wife  and  chllA- 
ren,  provided  it  is  recorded  in  the  ofllce  of  the- 
clerk  of  the  superior  oourt  of  the  county  of  the 
residence  of  the  husband*  within  three  months 
after  its  execution ;  and  such  conveyance  is  valicA 
against  a  subsequent  mortgagee  who  had  notloe  off 
it  before  the  mortgage  to  him  was  executed. 

[No.  86.] 
Argued  Nat,  SO  and  Dee.  1, 1887.    Decided  Dbc^ 

1£,  1887. 

A  PPiS  Ali  from  the  Circuit  Court  of  theXJnitec^ 
States  for  the  Southern  District  of  Georg:l&. 
Affirmed. 

The  facts  and  case  are  fully  stated  by  Uie^ 
court 

Mr.  Clifford  Anderson^  for  appellant: 

A  voluntary  settlement  is  void  as  against  i^ 
bona  fide  purchaser  or  mortgagee  even  witli 
notice. 

1  White  &  T.  Lesd.  Cas.  £q.  ed.  1876,  mar^. 
p.  284;  Dotphiny.  Aylward^  L.  R  H.  L.  Cft^ 
m\  Buckle  V.  MiteheU,  18  Yes.  Jr.  100. 

Defendant's  answer  on  oath,  responsive  to 
bill,  could  only  be  overcome  by  two  credibtl^ 
witnesses. 

12S  U. 


Oct.  Tbbm , 

"5.    No  personal  Judgment  shall  be  entered 
against  the  said  Sarah  G.  Davenpcnt  in  said    ri 
suit,  or  any  costs  taxed  either  against  her  or  in 
her  favor. 
••November  16, 1887. 

"Hbnbt  r.  Bond,  Trustee, 
"By  Jatnb  &  HoFFMAK,  Attomeya. 
"Sarah  G.  Davenpobt.        [SeU.] 
"Thb  EquiTABLB  Tbubt  Company, 
**Bj  Jatnb  &  Hoffman,  Attorneys. 
••W.  F.  Bbannan, 
"Of  Counsel  for  Oomplainant 
"Gborob  E.  Httbbbll. 
"Attorney  for  Sarah  G.  Davenport.** 
The  appellant  now  moves  Uiat  the  foreTOing 
part  of  the  decree,  from  which  the  appeiu  was 
taken,  be  reversed  in  accordance  wi^  the  stip- 
ulation of  the  parties,  and  that  the  cause  be  re- 
manded with  instructions  to  enter  a  decree  in 
favor  of  the  complainant  as  agreed. 

TkiemoUon  iegranted  and  the  decree  retereed 
without  eoeti;  and  the  eauee  it  remanded  with 
inetruetione  to  proceed  in  accordance  with  the 
foregoing  etipulaUon  of  thepartiee  to  thie  ap- 
peal, but  without  pr^fuiice  to  the  rights  ef  tke- 
oiher  partim  to  the  euit. 


1887. 


Wilson  y.  Riddlb. 
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Union  Bank  y.  Oearp,  80  U.  S.  5  Pet  99  (8: 
80);  Banda  ▼.  Broum,  48  U.  S.  2  How.  406 
(11: 81^,  Carpenter  v.  Ffamdtnee  Wa9K  Int, 
Co.  45  U.  8. 4  How.  186  (11: 981);  Tobey  ▼.  Leon- 
ard*, 69  U.  8.  2  WaU.  428  (17:  842);  VoorkeM 
▼.  Bonesteel,  88  U.  8.  16  WaU.  16  (21:  268); 
Ttael  V.  Htmp,  104  U.  8.  441  (26:  766). 

Sotioe  of  a  deed  is  unavailing  to  defeat  a 
mortgage  given  a  year  afterwards. 

EdmtUon  v.  Bcyse,  2  Scb.  &  L.  877;  Eenrp 
▼.  Morgan,  2  Binn.  497;  Boggi  v.  Vomer,  6 
Watto  &  8.  469;  Bracken  v.  M^  4  Watts  & 
&  Ul;  2  Sugd.  Vend.  277. 

The  notice  must  be  actuaL 

Fleming  ▼.  Totonsend,  6  Qa.  1(%  i^enoi^  ▼. 
Waldrip,  10  Ga.  850;  .SZtuO;  v.  Thamtan,  81 
Ga.  641. 

Submission  of  the  issues  of  fact  to  a  jury 
was  error. 

Johnson  ▼.  Harmon,  94  U.  8.  878(24:  278); 
2  Dan.  Ch.  Pr.  4th  Am.  ed.  1,  120;  Watkins  v. 
Carlton,  10  Leigh,  560. 

Such  notice  must  have  existed  as  affects  the 
conscience  of  the  purchaser  or  mortgagee. 

Jordan  v.  PoOoek,  14  Ga.  168;  2  Tom.  Eg. 
Jur.  §  649;  Thraelier  v.  Partee,  87  Qa.  892; 
Lane  v.  Partee,  41  Ga.  202. 

A  voluntary  deed  by  husband  for  benefit  of 
his  wife  is  void  against  a  purchaser  witibout 
actual  notice,  and  the  registry  of  such  a  deed  is 
not  notice. 

Harper  v.  BeoU,  12  Ga.  181;  Catheen^Y,  Bob- 
ineon,  CO  U.  8.  6  Pet.  279  (8: 125);  Kitchen  v. 
Bedford,  80  U.  8.  18  WaU.  418  (20:  687);  Ken- 
nedy V.  Head,  82  Ga.  682. 

Mr,  George  A.  Mercer*  for  appellees: 

If  Judge  Pardee  committed  error  m  ordering 
diange  of  the  pleadings,  the  appeUant  cannot 
urge  the  same,  as  the  alteration  was  made  at 
the  instance  of  his  counsel. 

State  V.  OaekiU,  68  Ga.  618;  Van  Leonard  y. 
Bogle  d  P.  J^.  O^.  60  Ga.  645;  Daniels  v. 
Tean^,  102  U.  8.  415  (26:  187);  Herman. 
Estop,  g  165;  Terry  y.  Abraham,  98  U.  8.  88 
(28:794). 

The  court  of  chancery  has  a  discretion  to 
submit  any  issue  of  fact  to  a  Jury. 

2  Dan.  Ch.  Pr.  5th  Am.  ed.  1071, 1072. 1081. 

The  court  has  a  discretion  to  set  aside  the 
verdict  or  to  disregard  it,  ot  to  adopt  it. 

AUen  V.  Blunt,  3  Story,  746;  Prout  v.  Boby, 
82  U.  8.  15  WaU.  475  (21:  59);  Basey  v.  QaUa- 
gher,  87  U.  8.  20  Wall  680  (22:  458);  Qareed  v. 
3eaU,  92  U.  8.  695  (28:  690). 

This  court  wUl  not  review  on  error  anv  mat- 
ter resting  in  the  discretion  of  the  court  oelow. 

Liter  v.  Qrun,  15  U.  8. 2  Wheat.  808  (4: 246). 

The  exceptions  are  not  sufficient. 

Ingram  v.  LittU,  14  Ga.  173;  8miih  v.  At- 
wood,  14  Ga.  402;  Lopes  v.  MeArdle,  41  Ga. 
414;  Washington  AG.B.B.C0.Y,  VameU,  98 
U.  8.  479  (25:  238). 

If  the  charge  of  the  court  collectively  be 
right  a  new  tnal  wUl  not  be  granted,  although 
some  isolated  part  of  it  be  wrong. 

Newton  v.  Price,  41  Ga.  186;  Bradstreet  v, 
Huntington,  80  U.  8.  6  Pet.  488  (8: 183);  Pen- 
nock  V.  Dialogue,  27  U.  S.  2  Pet.  15  (7:  332); 
U,  8,  Express  Co,  v.  Kountse,  75  U.  8.  S  Wall. 
854  (19:461). 

A  father  not  insolvent  can  make  a  voluntary 
conveyance  in  favor  of  his  wife  and  children. 

1  Am.  Lead.  Gas.  17;  8exton  v.  Wheaton,  21 
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U.  8.  8  Wheat.  229,  252  (5:  608,  610):  SfOman 
V.  BenneU,  1  Conn.  525:  Atherly,  Marriage 
Settlements,  165,  n.  1:  HUl,  Trustees,  88-^, 
106;  4  Kent,  Com.  464,  note;  Hinds  T.  Xcm^ 
wrth,  24  U.  8. 11  Wheat  199(6:454);  Bnnon  v. 
Spivey,  53  Ga.  155. 

The  evidence  clearly  proves  notice. 

Oummings  v.  Boston,  25  Ga.  277;  Urguhart 
V.  Leverett,  69  Ga.  92;  Smith  v.  Phini^,  71  Ga. 
641;  Johnson  v.  Dooly,  72  Ga.  297;  Pimlet  v. 
Johnson,  25  Ga.  408. 

Mr.  Justice  Blateliford  deUvered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District     [6001 
of  Georgia,  originaUy  brought  as  an  action  of 
ejectment,  by  the  wife  of  WUllkm  C.  Riddle,  ' 
four  of  their  married  daughters,  an  unmarried 
daughter,  three  sons,  and  two  daughters  of  a 
deceased  daughter,  against  J.  Ben.  Wilson,  in 
the  Superior  Court  01  the  County  of  Washing- 
ton, in  the  State  of  Georgia,  in  August,  1881,  ■■* 
to  recover  the  possession  of  1,500  acres  of  land, 
and  the  mesne  profits  thereof,  aUeged  to  be  ox 
the  yearly  value  of  $1,800,  since  the  first  of  1 
January,  1877. 

The  original  petition,  by  which  the  suit  was  .' 
brought,  alleged  that  in  the  year  1858  the  said  ^ 
WUIiam  C.  Riddle,  then  being  the  owner  of  the 
1,500  acres  of  land,  conveyed  the  same,  by 
deed  of  trust,  to  himself  as  trustee  for  the 
petitioners,  and  that,  although  the  defendant 
was  in  possession  of  the  l^d,  setting  up  a 
claim  of  title  adverse  to  the  title  of  the  trustee 
and  of  the  petitioners.  Riddle,  in  violation  of 
his  trust,  refused  to  bring  suit  for  the  recovery 
of  the  land  or  to  coUect  the  rents  and  profits. 

In  Marcb,  1882,  J.  Ben.  Wilson  appeared 
and  disclaimed  aU  title  to  the  land  in  dispute, 
and  averred  that  he  had  never  received  anv  of 
the  rents  or  profits  thereof.  At  the  same  tune. 
Benjamin  J.  Wilson,  his  father,  appeared  and 
asked  to  be  made  a  party  to  the  suit,  claiming 
to  be  the  owner  of  the  land  in  dispute,  and  was, 
by  an  order  of  the  court,  made  a  partv  defend- 
ant. He  being  an  aUen,  and  the  petitioners  be- 
ing citizens  of  (steorgia,  the  suit  was  removed 
by  him  into  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Georgia, 
under  the  Act  of  March  3,  1875.  After  the  re- 
moval of  the  cause,  the  original  petition  or 
declaration  was  amended  bv  ^ding,  as  parties 
plaintifT,  WiUiam  C.  Riddle  and  the  husbands 
of  the  four  married  daughters.  The  circuit 
court  then,  by  an  order,  placed  the  case  on  the 
equity  docket,  and  directed  that  the  plaintiffs 
rdorm  their  pleading,  so  as  to  present  their 
cause  of  action  in  an  equitable  shape.  [610T 

In  December,  1882,  all  of  the  above  named 
plaintiffs  filed  in  the  circuit  court  a  biU  in 
equity  against  Benjamin  J.  Wilson,  makins 
the  following  averments:  On  the  23d  of  April, 
1858,  WiUiam  C.  Riddle,  in  consideration  of 
natural  love  and  affection  for  his  wife  and 
children,  conveyed  to  himself  as  trustee,  for 
the  use,  benefit  and  advantage  of  his  wife  and 
their  chUdren,  for  and  durine  the  natural  life 
of  the  wife,  "and,  on  her  decease,  to  such 
chUd  or  chUdren,  or  representative  of  chUd 
or  diildren,  as  she  might  leave  in  life,"  two 
tracts  of  land  in  the  County  of  Washinfl:ton,one 
of  1,000  acres,  known  as  the  Brantley  MiU 
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GIncc,  andthe  other  of  600  acres,  Imown  as  the 
>rowD  place,  to  be  held  for  ever  free  from  the 
debts,  liabilities,  and  contracts  of  Riddle  and 
all  other  persons.  The  trust  deed  was  duly  re- 
corded, on  the  26th  of  May,  1858,  in  the  office 
of  the  clerk  of  the  Superior  Court  of  the  Ck)unty 
of  Washington.  Riddle,  after  the  conveyance, 
held  the  lands  as  trustee  for  his  wife  and  chil- 
dren only,  and  under  the  terms  of  the  trust 
deed.  In  1866  Riddle  was  engaged  in  planting 
operations,  and,  in  order  to  raise  money,  ap- 
plied to  the  firm  of  Wilkinson  &  Wilson,  doing 
business  in  Savannah,  of  which  the  defendant 
was  a  member.  That  firm,  in  consideration 
of  consignments  of  cotton  to  be  sent  to  them 
by  Ridme,  advanced  to  him,  on  his  own  ac- 
count and  not  for  the  trust  estate,  large  sums 
of  money.  The  defendant  was  obliged  to  raise 
the  money  so  supplied  on  the  credit  of  his  firm, 
and  to  furnish  to  parties  advancing  the  money 
to  his  firm,  planters' notes  and  mortgages  and 
other  collateral  security.  On  his  request,  Rid- 
dle gave  a  mortgage  lien,  for  a  large  amount, 
upon  lands  owned  by  him  in  his  own  right, 
and  in  that  mortgage  included  the  lands  em- 
braced in  the  trust  deed.  Riddle,  at  the  time 
he  created  such  mortgage  lien,  notified  the  de- 
fendant that  part  of  the  lands  was  trust  prop- 
erty; but  the  defendant  replied  that  it  dia  not 
matter,  as  he  only  wished  to  use  the  lien  as 
coUateral.  The  defendant  took  the  lien  with 
full  notice  that  it  included  the  trust  estate,  as 
well  as  the  individual  property  of  Riddla  In 
1870,  the  first  mortgage  was  canceled  and  a  new 
mortgage  lien  was  given  to  the  defendant,  at  his 
[  ®  1 1 1  request'  which  lien  was  taken  by  him  with  full 
notice  that  the  trust  estate  was  included  in  the 
lien.  The  defendant,  with  such  knowledge, 
caused  (he  lien  to  be  foreclosed,  and,  in  1877, 
bid  in  all  the  lands  covered  by  it,  including  the 
trust  estate,  and  caused  a  deed  of  the  lands  to 
be  made  to  him  by  the  sheriff  of  the  county, 
and  took  possession  of  the  trust  estate  with  full 
ooUce  of  the  rights  of  the  plaintiffs.  An  an- 
swer on  oath  is  waived,  and  the  prayer  of  the 
bill  is  for  a  decree  for  the  restoratioD  to  the 
plaintiffs  of  the  trust  lands  and  the  recovery  of 
the  mesne  profits;  that  the  defendant  be  ad- 
Judged  to  hold  the  lands  only  as  trustee  for  the 
plaintiffs,  and  be  required  to  convey  them  to 
Riddle,  or  some  other  person,  as  trustee,  on  the 
Mses  and  trusts  contained  in  the  deed:  that  the 
mortga^  lien  and  the  deed  to  the  defendant 
^mder  the  foreclosure  be  declared  null  and  void 
as  to  the  trust  estate,  and  reformed  or  canceled, 
«o  as  to  remove  the  cloud  upon  the  title  of  the 
plaintiffs;  and  for  general  relief. 

The  answer  of  the  defendant  to  the  bill,  filed 
in  February,  1888,  ndses  an  issue  as  to  the  mak- 
ing and  recording  of  the  deed  of  trust  It 
aven  that,  after  Uie  date  of  the  deed.  Riddle 
continued  in  possession  of  the  land  as  before, 
claiming  and  using  it,  and  paying  taxes  on  it  as 
'owner,  m  his  inmvidual  capacity  and  not  as 
trustee.  It  admits  that  the  firm  of  Wilkinson 
^  Wilson  furnished  money  and  plantation  sup- 
plies to  Riddle,  from  1866  to  1870,  on  consign- 
ments by  him  of  cotton  to  that  firm.  It  avera 
that,  at  the  close  of  the  transactions.  Riddle 
owed  the  firm  over  $80,000;  that  he  gave  no 
notice  of  any  trust;  that  he  gave  a  mortgage, 
as  security  for  such  indebtedness,  covering  his 
entire  plantation  and  embracing  Uie  lands  in 
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controversy,  with  others;  that  he  did  not,  befort 
or  at  the  time  of  the  execution  of  the  mortgage, 
notify  the  defendant  that  part  of  the  lands  was 
trust  property;  that  he  was  then  in  poflsession 
of  the  premises,  using  them  as  his  own;  that 
the  first  mortgage  was  superseded  by  a  second 
one,  which  was  also  taken  without  notice  and 
under  like  circumstances  of  possession  and  use 
by  Riddle;  that  money  and  supplies  were  ad- 
vanced on  the  faith  of  the  second  mortgage 
that,  after  its  foreclosure,  the  whole  mortgaged 
premises,  except  8,000  acres,  were  add  at     [< 
sheriff's  sale  under  the  morgage^  /a.,  and  the 
defendant  became  the  purchaser;  that  at  the 
sale  no  distinct  notice  was  given  of  the  trust 
cUim  or  any  particular  claim,  nor  wis  any 
specific  portion  of  the  premises  sold  designated 
as  the  subject  of  an  adverse  title;  that  some- 
thinff  was  said  to  the  effect  that  whoever  bought 
would  have  trouble,  but  the  warning,  such  as 
it  was,  applied  alike  to  all  the  premises  sold, 
and  there  was  nothing  to  restrict  it  to  the  land 
in  controversy  or  any  other  definite  part;  that 
the  defendant  heard  nothing  then  about  any 
trust;  that  the  8,000  acres  not  sold  had  been 
claimed,  in  the  mode  applicable  to  claims  un- 
der the  laws  of  Qeorgia,  by  Mrs.  Riddle,  and 
so  could  not  be  sold  at  that  time;  that  she  suf- 
fered the  property  now  in  controversy  to  be 
sold,  without  interposing  any  claim  to  it,  al- 
though it  was  embraced  In  tlie  same  levy  with 
the  8,000  acres  which  she  did  cUim;  that  it  is 
not  true  that  the  def  endimt  knew  that  the  mort- 
gage deed  included  any  trust  land  when  be 
caused  the  mortgage  to  be  foreclosed,  nor  did 
he  know  that  the  lands  now  in  controversy 
were  trust  lands  when  he  purchased  them  at  the 
sale  and  took  the  sherifTs  deed  for  them,  nor 
did  he  have  notice  of  the  alle^  ri^ht  of  the 
plaintiffs  when  he  took  possession  of  his  pur- 
chase, unless  what  was  so  said  at  the  sale,  mm 
above  set  forth,  amounted  to  such  notice;  and 
that,  even  if  it  did,  the  right  of  the  defendant 
could  not  be  affected  by  notice,  as  be  and  hia 
firm  were  innocent  mortgagees  for  value,  and 
had  no  notice  at  thA  time  they  gave  credit  and 
took  the  security.    In  April,  1§&S,  the  answer 
was  amended  by  averring*  that  the  trust  deed 
was  not  executed,  signed  or  delivered,  noreren 
written,  at  the  time  it  bears  date,  nor  until 
within  the  last  few  yean;  that  it  is  a  much 
youneer  instrument  than  the  mortgage  undo* 
which  the  defendant  claims  title;  andtlutt  it  ^Bras 
fabricated  and  antedated,  and  not  recorded,  and 
could  not  have  been  recorded,  at  the  time  the 
certificate  of  record  entered  on  it  represents  it 
to  have  been  recorded. 

Issue  being  Joined,  the  proofs  on  both  sidea 
were  taken  by  depositions,  according  to  the 
usual  practice  in  equity  cases.  In  December, 
1883,  a  Jury  trial  was  had.  The  record  does 
not  disclose  any  order  of  court  for  the  trial  of 
feigned  issues,  or  of  issues  of  fact,  by  a  Jury, 
but  merely  states  that,  on  the  5th  of  D^eoemb^, 
1888,  a  jury  was  empaneled  to  try  certain  is- 
sues  of  fact,  and  gives  the  names  of  the  jixrcns. 
and  states  the  appearance  of  the  respectiye  par- 
ties at  the  trial,  and  the  result,  as  follows: 

"  To  the  first  issue  of  fact  submitted  by  tbe 
court,  to  wit,  '  Is  the  deed  of  trust  presented  a 
true,  valid,  and  authentic  instrument  executed 
at  the  time  it  purports  to  bef 

*'  We,  tbe  Jury,  find  that  the  deed  of  trust  pre- 
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sented  Is  a  tnie,  valid,  and  authentic  inatroment 
executed  at  the  time  it  purports  to  be." 

'*  To  the  second  issue  of  fact  submitted  by 
the  court,  to  wit,  *  Did  the  defendant,  B.  J. 
WilFon,  have  notice  of  the  existence  of  this  trust 
deed  at  or  before  the  execution  of  mortgage 
by  plaintiff  to  defendant.  May  5, 1870,  or  b3ore 
the  sheriffs  sale  in  1876?* 

"  We,  the  jury,  find  that  the  defendant,  B. 
J.  Wilson,  had  notice  of  the  existence  of  this 
trust  deed  at  or  before  the  execution  of  the 
mortgage  by  plaintiff  to  defendant.  May  5, 
1870,  and  before  the  sheriff's  sale  in  1876." 

There  are  eight  bills  of  iJAUJUliuus  found  in 
the  record.  One  of  them  sets  forth  an  excep- 
tion by  the  defendant  to  the  submission  to  a 
luxy  of  the  issues  of  facts  arising  in  the  case; 
four  of  them  contain  exceptions  by  the  defend- 
ant to  the  rejection  of  evidence;  and  three  of 
them  contain  exceptions  to  instructions  given 
to  the  Jury. 

On  the  6th  of  December,  1888,  the  circuit 
court  made  a  final  decree,  which  contains  no 
reference  to  the  Jury  trial,  but  states  that  the 
cause  came  on  to  be  heard  and  was  argued  by 
counsel,  and  that  the  court,  upon  tibe  proof 
submitted,  finds  and  decrees  that  the  deed  of 
trust  ''is  a  true,  valid,  and  authentic  instru- 
ment, executed  at  the  time  it  purports  to  be,* " 
and  "that  the  defendant,  B.  J.  Wilson,  ha^ 
notice  of  the  existence  of  this  trust  deed  at  or 
before  the  execution  of  the  mortgage  by  the 
complainant,  William  C.  Riddle,  to  defendant, 
May  5, 1870,  and  before  the  sheriff's  sale  in 
1876."  These  findings  are  in  the  exact  lan- 
guage of  the  findings  of  the  lury.  The  decree 
then  proceeds  to  adjudge  that  the  defendant 
acquired  no  valid  title  to  the  lands  embraced 
in  the  trust  deed  bv  virtue  of  the  sheriff's  deed 
made  to  him  in  1876;  that  the  1,500  acres  of 
land  embraced  in  the  trust  deed  are  the  prop- 
erty of  the  wife  of  Riddle  and  her  children  and 
grandchildren,  under  the  terms  and  provisions 
of  the  trust  deed;  that  Uie  decree,  by  its  own 
force  and  effect,  establishes  in  and  confirms  to 
Riddle,  trustee,  and  his  successors  in  the  trust, 
his  right  and  title  to  the  land,  with  the  appur- 
tenances and  the  rents  and  profits,  upon  the 
uses  and  trusts  set  forth  in  the  deed,  with  full 
right  to  the  possession,  use,  and  control  of  the 
same;  that  tiie  defendant,  by  the  first  of  Jan- 
uary, 1884,  do  restore  the  possession,  use,  and 
control  of  the  trust  estate  to  Riddle,  trustee, 
and  his  successors  in  the  trust;  that  the  mort- 
gage lien  created  by  Riddle,  May  5, 1870,  to 
ue  defendant,  and  me  deed  executed  and  de- 
livered to  the  defendant  by  the  sheriff  of  the 
County  of  Washington  in  1876,  are  nuU.  void, 
and  of  no  effect,  as  to  the  land  and  appurte- 
nances embraced  in  the  trust  deed;  and  that 
the  plaintiffs  are  entitled  to  $3,166.50  for  the 
tents  and  mesne  profits  of  the  land,  from  the 
period  when  the  defendant  first  took  posses- 
sion and  control  of  it  to  the  date  of  the  decree, 
to  be  recovered  by  Riddle,  trustee,  or  his  suc- 
cessors in  trust;  that  process  of  execution  for 
the  recovery  of  the  same  issue  against  the  prop- 
erty of  the  defendant;  and  that  the  plaintiffs 
recover  from  him  the  costs  of  the  suit.  From 
this  decree  the  defendant  has  appealed  to  this 
court. 

The  defendant  objects  to  the  submission  to 
the  Jury  of  the  issues  of  fact,  on  the  ground 
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that  the  chancellor  should  have  first  made  an 
order  directing  a  trial  by  a  jury,  at  law,  on  is- 
sues framed;  that  the  verdict  of  the  Jury  on 
such  issues  should  have  been  duly  certified  to 
the  chancellor;  that,  on  the  contrary,  a  jury 
was  called  into  the  court  of  chancery  and  issues 
were  submitted  to  it  by  the  chancellor;  that 
the  findinss  of  the  jury  were  not  proper- 
ly before  the  chanoelfor,  and  he  shonld  have 
given  no  weight  to  them;  and  that  no  weight 
uiould  be  given  to  them  by  this  court. 

But  we  are  of  opinion  that  there  is  no  f  oroe 
in  this  objection.  It  appears  by  the  record 
that  the  same  iudge  before  whom  the  jury  trial 
was  had,  acted  as  chancellor  in  making  the  de- 
cree in  the  suit  in  equity;  and  that  the  proofs  [615] 
taken  and  relied  upon  on  the  hearing  in  the 
suit  in  equity  were  the  same  proofs  wh^  were 
before  the  Jury  on  the  trial  of  the  issues  of  fact. 
Under  these  circumstances,  a  previous  order 
for  the  trial  by  Jury,  and  any  certificate  of  the 
result,  by  the  Judge  presiding  on  the  trial,  to 
himself  as  chancellor,  were  unnecessary,  al- 
though it  would  have  been  more  formal  u  the 
court  in  equity  had  ordered  a  Jury  to  be  em- 
paneled on  the  law  side  of  the  court,  and  the 
verdict  had  been  certified  by  the  clerk  to  the 
equity  side,  as  was  done  in  Kerr  v.  South  Park 
Ckmrs.  117  U.  8.  879 [29:934]. 

As  to  the  objection  to  the  submission  to  the 
jury  of  the  issues  passed  upon  by  them,  it  is 
sufficient  to  say  that  the  question  of  such  sub- 
mission was  .one  for  the  discretion  of  the  cir- 
cuit court,  and  that  it  seems  to  have  been  not 
an  unlawful  exercise  of  such  discretion  to  sub- 
mil  to  the  Jury  the  particular  issues  upon  which 
they  passed. 

The  defendant  assigns  for  error  the  rejec- 
tions of  evidence  set  forth  in  the  bills  of  excep- 
tions, and  the  instructions  to  the  Jury  which 
were  excepted  to.  No  motion  for  a  new  trial 
was  made  in  the  circuit  court.  The  submis- 
sion of  the  issues  to  the  jury  was  for  the  infor- 
mation of  the  conscience  of  the  chancellor.  It 
is  evident  from  the  terms  of  the  decree  that 
the  chancellor  adopted  the  findings  of  the  jury 
as  being  satisfactory  to  him  upon  the  whole 
testimony  in  the  case,  for  the  decree  states  that 
the  court  makes  its  finding  "upon  the  proof 
submitted."  Under  such  circumstances,  it  is 
not  the  practice  of  the  appellate  court  to  con- 
sider formal  exceptions  to  rulings  in  the  course 
of  the  trial  of  the  issues  before  the  jurv. 
Broekett  v.  Broekett,  44  U.  8. 8  How.  691  [I'l: 
786];  Johnson  Y,  Harmon,  94  U.  8.  871  [28:271]; 
Wait  V.  Starke,  101  U.  8. 247  r25:826]. 

On  the  two  issues  submittea  to  the  jury,  we 
concur  with  the  circuit  court  in  its  conclusions 
stated  in  the  decree,  which  were  in  accordance 
with  the  findings  of  the  Jury,  and  in  its  other 
conclusions  stated  in  the  decree.  We  under- 
stand the  finding  of  the  decree  to  be  that  the 
d^endant  had  actual,and  not  merely  construct- 
ive, notice  of  the  existence  of  the  trust  deed,  616] 
at  or  before  the  execution  of  the  mortgage  to 
him  in  1870,  and  before  the  sheriff's  sale  hi 
1876;'  and  we  concur  in  that  finding.  It  is  not 
necessary  to  discuss  the  evidence. 

Nor  do  we  consider  it  necessary  to  pass  upon 
the  question  of  the  effect,  as  constructive  notice 
to  the  defendant,  of  the  recording  of  the  trust 
deed  in  the  office  of  the  clerk  of  the  superior 
court  of  Washington  County,  in  May,  1S58.  in 
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▼lew  of  the  destraction  of  the  records  of  deeds 
in  that  oflflce  by  fire  in  1864. 

Tiie  defendant  had  no  dealincs,  as  a  creditor, 
with  Riddle,  until  the  fall  of  1866;  bat  never- 
theless he  contends  that  a  voluntary  deed  of 
trust,  such  as  that  in  the  present  case,  was  not 
good  as  against  him,  as  a  bona  ilde  purchaser 
or  mortgagee  for  value,  even  though  he  had 
actual  notm  of  the  voluntary  deed  at  the  time 
of  the  purchase  or  mortgage.  We  under- 
stand the  law  of  Georgia  to  have  been  other- 
wise. A  voluntary  settlement  such  as  was 
made  in  this  case  was  authorized  by  the  Stat- 
ute Law  of  Georgia  in  force  at  the  timf-.  pro- 
vided the  conveyance  was  recorded  in  the  of- 
fice of  the  clerk  of  the  superior  court  of  the 
county  of  the  residence  of  the  husband,  within 
three  months  after  its  execution.  That  was 
done  in  the  present  case,  as  the  proof  shows. 

Section  1776  of  the  Code  of  Georgia,  in  force 
at  the  time  the  deed  was  made,  provided  that 
a  husband  might,  at  any  time  during  covert- 
ure, either  through  trustees,  or  directiV  to  his 
wife,  convey  any  property,  subject  to  the  rights 
of  prior  purchssers  or  creditors  without  notice. 
Such  a  conveyance  for  the  benefit  of  the  child- 
ren and  granachildren  of  the  grantor,  was  also 
valid,  if  ne  was  solvent,  and  if  the  provision 
was  a  proper  one  and  free  from  fraud.  Sec- 
tion 1778  of  the  Code,  enacted  in  1847.  pro- 
vided that  every  voluntary  settlement  made  by 
the  husband  on  the  wife  should  be  recorded  in 
the  office  of  the  superior  court  of  the  county 
of  the  residence  of  the  husband  within  three 
months  after  the  execution  thereof;  and  that, 
on  failure  to  comply  with  this  provision,  such 
settlement  should  not  be  of  any  force  or  effect 
against  a  purchaser,  or  creditor,  or  surety,  who, 
bona  fidB  and  without  notice,  might  become 
fuch  before  the  actual  recording  of  the  same. 
Section  2805  provides  that  a  trust  estate  may 
be  created  for  the  use  of  some  other  person 
than  the  grantee;  that  no  formal  words  are 
necessary  to  create  such  an  estate;  and  that, 
whenever  a  manifest  intention  is  exhibited  that 
another  person  thall  have  the  benefit  of  the 
property,  the  grantee  shall  be  declared  a 
trustee.  Section  2682  provides  that  every  vol- 
untary deed  shall  be  void  as  against  subse- 
quent bona  fide  purchasers  for  value  without 
notice  of  such  voluntary  conveyance.  It  fol- 
lows, from  these  provisions,  that  as  the  deed 
in  this  case  was  recorded  in  due  time,  it  was 
valid  as  against  the  defendant,  who  had  notice 
of  it  before  the  mortgage  to  him  of  May,  1870, 
was  executed,  and  before  the  sheriff's  sale  in 
1876.  This  result  is  in  accordance  with  the 
decisions  of  the  Supreme  Court  of  Georgia. 
{Gordon  v.  Oreen,  10  Ga.  684,  648:  5<>r/i  v. 
Bon,  20  Ga.  210,  228;  Oummins  v.  Boston,  26 
Ga.  277,  288;  Brown  v.  Spivey,  68  Ga.  166; 
Adair  v.  Davii,  71  Ga.  769). 

The  decree  of  the  Oircuii  Oourt  i$  qfflrmed. 


WILLIAM  HAILES  bt  al.,  Appte. 

V. 

ALBANY  STOVE  COMPANY. 

(See  8.  C  Reporter's  ed.  SSMHOi) 

Patent  for  ooal  etovee—dieclaimer    eeet,  4917, 

49££,  B.  8. 


L  The  patent  aranted  to  Lewis  Ratbbone  and 
William  Hff<i«ft  Nov.  SI,  1866,  for  an  alleffod  im- 
provement in  ooal  stoves,  was  anticipated  by  prior 
patent?. 

2.  A  disclaimer  cannot  be  used  to  change  tbechai^ 
aoter  of  the  invention.  A  man  cannot,  by  merely 
filing  a  paper,  drawn  up  by  his  solicitor,  make  to 
himself  a  new  patent,  or  one  for  a  different  inven- 
tion from  that  which  he  bad  described  In  his  specU 
floation;  nor  can  the  drawings  be  uaed  on  a  disclaim- 
er to  change  the  patent. 

a.  Sections  4817, 4922,  B.  8^  do  not  opply  to  difTer- 
ent  clnsncw  of  cases:  one  section  authorizes  a  dis- 
claimer to  be  filed  in  certain  cases:  the  other  ena- 
bles patentees  to  maintain  suits  in  those  cases,  pro- 
videa  a  disclaimer  is  filed  without  unreasonable  de- 
lay. 

[No.  79.] 
Argued  Kotrt^,  1387.    Decided  Dee,  If,  18S7. 

APPEAL  from  the  Chrcuit  Court  for  the 
Northern  District  of  New  York.   Affirmed, 

The  facts  and  case  are  fully  stated  by  the 
court. 

Mr,  Andrew  J.  Todd*  for  appeUants: 

Disclaimer  has  heen  properly  filed. 

SiMjf  V.  FooU,  61 U.  S.  20  HTow.  878  (23:953); 
BurdettT.  Ertey,  16  Bhitchf.  847. 

The  time  of  unreasonable  delay  in  filing  a 
disclaimer  begins  when  knowledge  that  cliom 
is  bad  comes  home  to  the  patentee. 

Singer  v.  WaltMiey,  1  Fish.  Pat.  Cas.  658; 
(TBidly  v.  Moree,  66TJ.  8. 15  How.  62  (14:616); 
Seymour  v.  McCormick,  60  U.  8.  19  How.  96 
(15: 557);  McOormiekY.  Seymour,  8  Blatchf.  209; 
Fitter  V.  Whitney,  8  Pish.  Pat.  Cas.  77;  S.  C,  1 
Lowell,  87;  BalstonY.  Smith,  9  C.  B.  N.  8. 147. 

The  disclaimer  meets  all  Uie  requirements  of 
section  4922,  R  8. 

Barlfi  V.  Sawyer,  4  Mason,  1;  Curt.  Pat.  §  262; 
ffowee  Y,Nute,  4  Fish.  Pat.  Cas.  265, 266;  Thorn- 
asY,  Welch,lL.K  C. P.  202. 

Mr.  Esek  Cowen*  for  respondent: 

The  patentee  can  only  recover  for  an  in- 
fringement  of  what  he  claims  as  new. 

Lehigh  VaUey  RB.  Ch.T,  MeUon,  104  U.  8. 
112(26:689). 

The  following  are  cases  in  which  the  claim 
was  for  t«70  or  more  distinct  inventions: 

Sileby  v.  Foote,  55  U.  8. 14  How.  218  (14: 894); 
S,  0. 61 U.  8. 20  How.  878  (22:958);  MeCormiek 
V.  Seymour,  8  Blatchf.  222;  Tuck  v.  BramJiiU,  6 
Blatchf.  95;  Taylor  v.  Archer,  8  Blatchf.  816; 
SdtiUenger  v.  Qunther,  17  Blatchf.  66. 

Mr,  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  is  a  suit  on  a  patent,  in  which  the  court 
below  decided  adversely  to  the  complainants. 
The  patent  sued  on  was  granted  to  Lewis  Rath- 
bone  and  William  Hailes,  November  21,  1865. 
It  was  for  an  alleged  improvement  in  coal 
stoves, of  the  class  known  as  "cannon "  or  cir- 
cular stoves,  so  called  in  consequence  of  their 
consisting  of  one  cylinder  or  cannon,  without 
flues  or  separate  fire  chambers.  The  patentees 
in  their  specification  allege  that  such  stoves 
have  generally  been  constructed  with  a  con- 
tracted outlet,  and  with  provision  for  admit- 
ting air  above  the  fire.  This,  they  say,  they  de- 
sire to  obviate,  having  found  that  a  much  more 
perfect  combustion  can  be  maintained  bv  en- 
larging the  outlet  for  Uie  smoke,  and  admitting 
air  through  the  sides  of  a  suspended  ti  repot,  at 
all  points,  and  thus  facilitating  combustion  br 
supplying  ozvgen  to  the  burning  coals  beneata 
the  surface  of  the  ti  repot.    Another  object,  they 
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«▼,  If  to  coDfltnict  an  open,  circular  firepot, 
which  can  be  applied  U>  or  removed  from  the 
etove  at  pleasure,  with  a  grate  in  its  bottom,  said 
grate  beine  so  applied  that  it  can  be  moved  for 
fuiaking  the  ashes  from  the  firepot  when  de- 
sired. 

They  then  proceed  to  describe  their  improved 
tie  pot,  referring  to  aocompanying  drawings. 
Theysay: 

"  The  firepot  is  made  of  cast  iron  of  a  flar- 
iDg  form  and  of  such  diameter  as  to  leave  a 
free  space,  Vf,  all  around  it  when  arrauffed  within 
the  stove.  It  extends  from  the  enuirged  fire 
chamber  C  down  into  the  ash  chamber  B,  and 
it  IB  made  with  vertical  openings  through  its 
sides  for  the  admission  of  air  into  the  b^y  of 
coal  within  It. 

"  The  bottom  of  this  firepot  is  an  open  grate, 
G,  which  may  be  so  applied  that  it  can  be 
moved  around  a  central  pm,  e,  or  turned  upon 
a  horizontal  bar,  g:  or  both  of  these  movements 
may  be  provided  for. 

"It  wiU  then  be  seen  that  the  firepot  and 
its  grate  are  united  together,  so  that  both  can  be 
removed  tiom  the  stove  together. 

"  By  thus  connecting  the  grate  and  firepot 
together  and  arranging  them  within  the  stove, 
•0  that  they  are  supported  or  suspended  by 
means  above  mentioned,  they  can  be  removed 
very  readily  from  the  stove  when  it  is  necessa- 
ry to  renew  them. 

"At  the  Junction  of  the  body  of  the  stove 
with  the  ash  pit  section  B  is  a  lease,  h,  extend- 
ing entirely  around  the  top  of  said  section,  as 
shown  in  figure  8.  This  ledge  is  perforated  at 
regular  intervals,  and  it  is  covered  by  means  of 
a  marble  ring  plate,  t,  which  is  also  perforated 
in  a  manner  corresponding  to  the  perforations 
through  the  ledge.  This  rinff  plate,  t,  being 
provided  with  a  Knob  or  handle,  it  constitutes 
an  annular  register  for  regulating  the  admission 
of  air  into  the  section  B'of  the  stove  below  the 
point  of  suspension  of  the  firepot.  as  indicated 
by  the  arrows  in  figure  2. 

"  The  fianges  b  and  e  effectually  dose  the  up- 
per portion  of  the  space  4  surrounding  the  fire 
pot,  so  that  no  air  can  pass  at  this  point;  the  air 
which  enters  the  smoke  chamber  above  the  fire 
pot  must  either  be  admitted  through  the  regis- 
ter J,  in  the  feed  door,  or  it  must  pass  through 
the  firepot 

"  Our  object  is  to  maintain  such  an  intense 
beat — in  thefire  pot,  by  the  free  supply  of 
oxygen  to  the  incandescent  coal  therein — all 
around  this  pot — ^that  there  will  be  littie  or  no 
smoke  formed  after  the  fire  is  fully  started.  In 
this  way  we  obtain  a  more  perfect  combustion, 
and  are  enabled  to  bum  soft  coal  and  obtain  the 
greatest  heating  effects  therefrom. 

*'  Having  thus  described  our  invention,  what 
we  daim  as  new  and  desire  to  secure  by  letters 
patent,  is — 

"  Isi  Arranging  a  perforated  firepot  with  a 
grate  bottom  within  a  drcular  stove  having 
provision  for  the  admission  of  air  bdow  the 
point  of  suspension  of  said  firepot,  aubstan- 
tially  as  described. 

"2d.  The  combination  of  an  annular  hori- 
zontal register  with  a  suspended  firepot  which 
has  perforated  sides,8ub6tantially  as  aescribed." 

The  drawings  and  model  exhibited  at  the 
hearing  show  ttiat  the  firepot  referred  to  in  the 
patent  was  in  the  form  of  a  basket,  with  grated 
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bottom,  and  grated  sides,  for  the  admission  of 
air,  not  only  through  the  mted  bottom,  but 
through  the  sides,  in  the  drawing  the  grated 
portion  of  the  sides  extends  from  the  bottom 
nearly  two  thirds  of  the  way  upwards  towards 
the  top:  but  the  specification  speaks  generally 
of  vertical  openings  through  the  sidtf  for  the 
admission  of  air  mto  the  body  of  coal,  with- 
out calling  attention  to  or  specifying  any  lim- 
itation to  the  extent  of  the  opemngs,  whether 
all  the  way,  or  only  part  of  the  way  up  the 
side  of  the  firepot;  and,  as  seen,  the  prindpal 
daim  is  for  arranrinjg  a  perforated  firepot  with 
a  grate  bottom  withm  a  circular  stove,  having 
provision  for  the  admission  of  air  below  the 
point  of  suspension  of  said  firepot 

Now  it  turns  out  that,  before  the  issue  of  the 
patent  sued  on,  there  were  already  in  existence 
two  patents  for  a  firepot  of  predsely  the  same 
descnption;  one  an  English  patent,  granted  to 
Robert  RuMell  in  July,  1857;  and  the  other  an 
American  patent,  granted  to  S^ebulon  Hunt  on 
the  14th  of  June,  1864.  The  English  patent 
shows  two  separate  devices,  one  of  a  tapering 
firepot  or  basket  having  grated  sides,  but  with- 
out a  grate  at  the  bottom.  *  'Another  modifica- 
tion consists  in  constructing  the  fire  basket  with 
perforated  sides  all  around  it  by  means  of 
tubes."  The  patentee  adds  that  "  Solid  bars 
may  be  used  instead  of  tubes;"  and  again,  "In- 
stead of  making  the  fire  dishes  to  turn  on  a 
pivot  as  previously  described,  I  sometimes  hang 
them  by  a  projection  or  fiange  formed  upon 
the  upper  nange  of  a  fire  dish,  which  flanee 
rests  upon  a  corresponding  projection  on  the 
inside  of  the  casing."  When  the  latter  modi- 
fication is  used  Ae  inventor  provides  for  a 
grated  bottom  to  the  fire  dish  in  the  followinff 
languAge :  '  'The  lower  ring  (f)  may  be  formed 
in  one  piire  wiUi  tne  bottom  of  the  fire  basket, 
and  may  be  made  solid  or  with  apertures.  .  . 
.  Apertures  may  be  formed  in  the  plate  (j)  to 
correspond  to  similar  holes  in  the  bottom  ca  the 
fire  basket  so  as  to  regulate  the-admission  of  air 
to  the  fuel" 

The  Russell  stove,  therefore,  contains  all  the 
elements  of  the  first  claim  of  the  complainants' 
patent,  the  perforated  firepot  with  a  grate  bot- 
tom, suspended  b^  a  flange  from  the  bodv  of 
the  stove,  projecting  into  an  ash  pit  or  draft 
chamber,  having  proYision  for  the  admission  of 
air  below  the  point  of  suspension  of  the  fire- 
pot 

It  is  true  that  the  device  of  Russell  is  not 
placed  in  a  circular,  or  "cannon"  stove,  con- 
sisting of  a  dngle  cvlmder,  as  defined  in  the 
patent  of  Rathbone  A  Hailes,  the  Russell  stove 
being  comp<Med  of  two  cylinders,  one  of  which 
forms  the  coal  magazine  or  reservoir.  But  we 
fail  to  see  that  any  inventive  power  was  re- 
quired to  apply  the  same  firepot  to  a  different 
kind  of  circular  stove.  That  no  invention  was 
requir^  seems  to  us  tooplain  for  argument. 
The  patent  of  2^bulon  Hunt  shows  a  crated 
firepot  of  flaring  form,  suspended  within  the 
draft  chamber  of  the  stove,  and  provided  witii 
a  grated  bottom,  the  firepot  suspended  in  pre- 
cisely in  the  same  jnanner  as  in  the  patent  in 
suit,  and  the  ash  pit  is  provided  with  means  for 
the  admission  of  air  below  the  point  of  suspen- 
sion of  the  firepot  Hunt's  stove  was  also  a 
magazine  stove. 

We  have  no  hesitation  in  holding  that  the 
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supposed  invention  of  Rathbone  A  Hafles,  as 
described  and  claimed  in  their  patent,  was  an- 
ticipated by  the  prior  patents  r^ened  to. 

Inx)bably  in  anticipation  or  apprehension  of 
this  result,  the  complainants,  after  the  com- 
mcDcement  of  this  suit,  on  the  80th  of  October, 
1882,  filed  in  the  Patent  Office  a  disdaimer, 
which  they  suppose  has  the  effect  of  narrowing 
their  patent,  and  of  obviating  the  objection  of 
prior  discovery.  The  substantive  part  of  the 
disclaimer  is  as  follows,  to  wit: 

"Your  petitioners,  William  Hailes,  &c.,  rep- 
resent that  in  the  matter  of  certain  improve- 
ments in  coal  stoves,  for  which  letters  patent 
of  the  United  States,  No.  61,085,  were  granted 
Lewis  Rathbone  and  William  Hailes  on  the 
21st  day  of  November,  1866,  ♦  ♦  *  they  have 
reason  to  believe  that  through  inadvertence, 
accident,  or  mistake,  the  specification  and 
claims  of  ^d  letters  patent  are  too  broad,  in- 
cluding that  of  which  said  patentees  were  not 
the  first  inventors. 

"Your  petitioners,  therefore,  hereby  enter 
their  disclaimer  to  so  much  of  the  first  claim 
as  covers  perforations  or  openings  in  the  sides 
of  a  mi8]iended  firepot  eztendinf  throughout 
the  entire 'depth  of  sides,  and  fimitine  such 
perforations  or  openings  to  substantiaUy  the 
lower  half  of  the  firepot,  the  material  or  sub^  I 


stantial  part  of  the  thine  patented  Ui  and  bv )  without  riffht.'" 
said  claim  not  hereby  dtoclaimed  being  as  f ol- 1     We  think  ths 


and  make  it  embrace  a  different  invention  from 
that  described  in  the  specification.  This  is  ful- 
ly 'and  clearly  shown  in  the  recent  case  of 
Parker  A  WhippU  Oo.  v.  TaU  Clock  Co,  123 
U.S.  87  [81:100]. 

The  counsel  for  the  appellants  suggests  that 
there  is  a  difference  between  sections  ^7  and 
4922  of  the  Revised  Statutes  (corresponding 
respectively  to  sections  7  and  9  of  the  A^o! 
18Q1,)  and  that  the  disclaimer  filed  in  this  case 
satisfies  the  conditions  of  the  former  of  these 
sections.    He  says:    "Evidently  there  are  two 
sections  under  which  a  disclaimer  can  be  made 
in   this  country:    First,  under  section  4917, 
where  the  claim  is  too  broad;  that  is  to  say,  in 
the  language  of  the  section,  where  the  patentee 
'has  claimed  more  than  that  of  which  he  was 
the  ork^nal  and  first  inventor  or  discoverer; 
Second,  under  section  4922,  where  a  patentee 
'has  in  his  specification  claimed  to   be  the 
original  and  first  inventor  or  discoverer  of  any 
material  or  substantial  part  of  the  thing  patent- 
ed, of  which  he  was  not  the  original  and  first 
inventor  or  discoverer;'  and  it  goes  on  to  state 
that  he  'may  maintain  a  suit  at  uw  or  in  equity 
for  the  inf rinsement  of  anv  part  thereof  wbicL 
yrBB  bona  fide  hia  own,  if  it  is  a  material  and 
substantial  part  of  the  thing  patented,  and  defi- 
nitely distinguishable  from  the  parts  claimed 


lows: 

"A  firepot  suspended  from  its  upper  edge 
with  substantially  the  upper  half  of  its  sides 
made  solid,  and  substantiaUv  the  lower  hsdf  of 
its  sides  containing  perforations  or  openings.** 

Viewed  as  a  disclaimer,  this  instrument 
naturally  excites  attention.  A  disclaimer  is 
usuallv  and  properly  employed  for  the  surren- 
der of  a  separate  claim  in  a  patent,  or  some 
other  distinct  and  separable  matter,  which  can 
be  exscinded  without  mutilating  or  changine 
what  is  left  standing.  Perhaps  it  may  be  used 
to  limit  a  claim  to  a  particular  class  of  objects, 
or  even  to  change  the  form  of  a  claim  which  is 
too  broad  in  its  terms;  but  certainly  it  cannot 
be  used  to  change  the  character  of  the  inven- 
tion. And  if  it  requires  an  amended  specifica- 
tion or  supplemental  description  to  make  an 
altered  claun  intelli^ble  or  relevant,  whilst  it 
may  possibly  present  a  case  for  a  surrender 
ana  reissue,  it  is  clearly  not  adapted  to  a  dis- 
claimer. A  man  cannot,  by  merely  filing  a 
paper  drawn  up  by  his  solicitor,  make  to  hmi- 
self  a  new  patent,  or  one  for  a  different  inven- 
tion from  that  which  he  has  described  in  his 
specification.  That  is  what  has  been  attempt- 
ed in  this  case.  There  is  no  word,  or  hint,  in 
the  patent,  that  the  invention  claimed  was  a 
firepot  with  sides  gratedonly  half  way,  or  part 
of  the  way  from  the  bottom  towards  the  top,  or 
that  such  partially  grated  sides  have  any  aovan- 
ta^  over  those  gr^ed  dl  the  way  to  the  top. 
The  first  claim,  as  modified  by  the  disclaimer, 
has  nothing  in  the  specification  to  stand  upon, 
nothing  to  explain  it,  nothing  to  furnish  a  reason 
for  it. 

It  is  contended  that  the  drawings  annexed  to 
the  patent  may  be  referred  to  for  the  purpose 
of  aefining  the  invention  and  shovpng  what 
it  really  was.  But  the  drawings  cannot  be 
used,  even  on  an  application  for  a  reissue, 
much  less  on  a  disclaimer,  to  change  the  patent 


that  counsel  is  mistaken  in  sap- 
posing  that  these  sections  have  ref  erenoe  to  dif- 
ferent sets  of  circumstances  as  grounds  for  a 
disclaimer.  They  both  rdate  to  the  same  con- 
dition of  things  m  that  regard,  namely,  to  the 
case  in  which  a  patentee,  through  inadvertence, 
accident,  or  mistake,  and  without  any  ^udu- 
lent  intent,  has  included  and  claimed  more  in  his 
patent  thanhe  was  entitled  to,  and  where  the  part 
which  is  bonaflde  his  own  is  clearly  distinguish- 
able from  the  part  claimed  without  right.  In 
evenr  such  case  he  Js  authorized  by  aectioa 
4917  to  file  a  dischiimer  of  the  part  to  which  he 
is  not  entitled:  and  that  is  the  only  section  wliich 
gives  him  this  right.  The  object  of  the  othei 
section  (4922)  is  to  legalize  and  uphold  suit 
brought  on  such  patents  as  are  mentioned  ii 
section  4917,  to  the  extent  that  the  patentee 
are  entitled  to  claim  the  inventions  thereu 
patented;  but  no  costs  are  allowed  to  the  plaint 
iffs  in  such  suits  unless  the  proper  diaciaime 
has  been  entered  at  the  patent  office  bef  or 
the  commencement  thereof;  and  no  patentee  1 
entitled  to  the  benefits  of  this  section  if  be  ha 
unreasonably  neglected  or  delayed  to  enter 
disclaimer. 

We  do  not  see  how  it  is  possible  to  misundej 
stand  the  two  sections  when  read  together,  t 
it  is  necessary  to  read  them.  One  section  ai 
thorizes  a  disclaimer  to  be  filed  in  certain  caae 
the  other  enables  patentees  to  maintain  suita  i 
those  cases,  provided  a  disclaimer  is  filed  ^witi 
out  unreasonable  delay.  They  are  parta  of  oi 
law,  having  one  general  purpose;  axid  th 
purpose  is  to  obviate  the  inconvenience  ai 
hardship  of  the  common  law,  which  matde 
patent  wholly  void  if  any  part  of  the  inwenti^ 
was  wrongfully  claimed  by  the  patentee,  ai 
which  maaesuch  a  defect  in  a  patent 
ual  bar  to  a  suit  brought  upon  it 

There  is  no  such  difference  in  the 
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same  das,  and,  being  read  together,  throw 
mutual  light  on  each  other.  And  viewed  in 
that  mutual  light,  we  thiuk  it  clear  that  there 
is  no  authority  for  amending  a  patent  by  means 
of  a  disclaimer  in  the  manner  in  which  the  ap- 
pellants have  attempted  to  amend  their  patent 
m  the  present  case. 
Thedeerteqfthe  Circuit  Court  i$  affirmed. 


NORTH   PENNSYLVANIA    RAILROAD 
[727]  COMPANY,  Hff.  in  Err,, 

COMMERCIAL   NATIONAL  BANk    OF 

CHICAGO. 

gSee  8.  C  Beporter^  ed.  7S7-780.) 

Batter  to  direct  terdict—carrier^e  duty  tods- 
Utei^-^directian  on  teay  bilU-^uty  of  last  car- 
rier in  connecting  linee— endoreement  qf  ship- 
ping recdpte    exception,  ^ect  qf. 

1«  Die  otroult  oourt  has  power  to  direct  a  verdict 
for  the  pi««fiHff  uDon  toe  evideDoe,  where  it  is 
dear  that  be  is  enntled  to  recover,  and  no  matter 
affeotinic  bis  claim  is  left  in  douht  to  be  determined 
by  the  jury. 

2.  The  duty  of  a  common  carrier  is  not  merely  to 
carry  safely  the  iroods  intrusted  to  him,  but  also  to 
deliver  them  to  toe  partj  designated  by  the  terms 
of  the  shipment,  or  to  his  order,  at  the  place  of  des- 
ttuation :  and  he  incurs  the  same  obligation  so  far 
as  the  delivery  of  animals,  which  he  carries,  is  con- 
cerned :  delivering  them  to  one  not  entitled  to  re- 
ceive them  is  a  breach  of  duty,  for  which  the  carrier 
is  aooountabie. 

8.  A  direction  on  the  receipts  given  on  shipment 
and  on  the  way  bills,  to  **  Notify  J.  ft  W.  Blaker,** 
does  not  qual^  the  duty  of  the  carrier  to  deliver 
the  animals  to  the  order  of  the  consignee. 

i.  The  last  carrier  in  oonnectlng  lines  is  bound  to 
deliver  the  animals  at  the  plaoe  of  destination,  and 
to  the  oonsiifl^iee  there,  or  to  his  order,  if  he  was 
made  known  to  it  on  recJBiving  the  freight  from  the 
preceding  conneoUng  company.  The  custom  of  a 
company  of  delivering  cattle  without  requiring  the 
prooucaon  of  abUl  or  lading  or  the  anthortcr  of 
the  shipper,  does  not  relieve  the  company  from 
Uafaflity  for  cattle  wrongly  delivered  by  it. 

&.  The  indorsement  by  the  shipper  to  the  plaint- 
iff, the  Oommeroial  Bank  of  Onicago,  of  the  re- 
ceipts, taken  on  the  shipment  of  the  cattle,  trans- 
ferred the  title,  and  gave  to  the  Bank  the  right  to 
their  possession,  and,  if  necessary,  to  sell  them  for 
the  payment  of  the  drafts  taken  by  it  against  the 
shipments 

a.  Under  an  exception  taken  by  defendant,  to  the 
direction  of  the  oourt  upon  the  evidence  to  find  a 
venliot  for  the  plaintiff,  the  defendant  may  show, 
either  that  there  was  suffldent  evidence  to  go  to 
the  jury,  or  that  questions  of  law  apparent  upon 
the  record  would  control  the  case  in  opposition  to 
the  directions. 

[No.  83J 
Argued  Nov.Xt,t3, 1887.  Decided  Dec,  19,1887. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania.   Aprmed, 

Statement  of  the  case  by  Mr.  Ju&Uee  Field: 
[728]  '^'^^  ^^  ^^  action  brought  by  the  Commer- 
cial National  Bank  of  Chicago  against  the 
North  Pennsylvania  Railroad  Company,  to  re- 
cover the  value  of  404  head  of  cattle  received 
by  it  in  November,  1877,  to  transport  to  Phila- 
delphia, and  not  delivered  there  to  the  plaintiff, 
the  assignee  of  the  shipper,  or  to  its  order. 
The  facts  out  of  which  it  arose  are  briefly  as 
foDows: 

188  U.  8. 


Marked. 
Oattle. 


Weight  or  measure. 
210.000 


In  1877  one  Paris  Myrick  was  engaged  at 
Chicago  in  the  business  of  buying  cattle  and 
forwarding  them  by  railway  to  Philadelphia. 
On  the  7th  of  November  of  tliat  year  he  bought 
202  head  of  cattle,  weighing  240,000  pounds, 
and  on  the  same  day  delivered  them  to  the 
Michigan  Central  Railroad  Companv  at  Chi- 
cago, to  be  transported  to  Philadelphia.  That 
company  is  one  of  several  railway  carriers 
forming  a  continuous  line  from  Chicago  to 
Philadelphia.  On  the  delivery  of  the  cattle, 
Myrick  took  from  the  company  the  following 
receipt: 

"Michigan  Central  Railroad  Company, 
Chicago  Station,  Nov.  7th,  1877. 

Received  txom  Paris  Myrick  in  apparent 
good  order.    Consigned  to  order  Paris  Myrick. 

Notify  J.  &  W.  Blaker,  Philadelphia,  Pa. 

Articles. 
Two  hundred 

fttwoGBOB) 

AdFanced 
charges,  I12.00L 

Marked  and  described  as  above  (contents 
and  value  otherwise  unknown),  for  transport!^ 
tion  by  the  Micliigan  Central  Railway  Com- 
pany to  the  warehouse  at  *  *  * 

Notice.— See  rules  of  transportation  on  the 
back  hereof. 

Use  separate  receipts  for  each  consignment. 

Wm.  Qrogan,  Agent." 

On  the  margin  of  the  receipt  was  Uie  follow- 
ing notice: 

*'Thi8  company  will  not  hold  itself  respon- 
sible for  the  accuracy  of  these  weights  as  be- 
tween buyer  and  seller;  the  approximate  weight 
having  bera  ascertained  by  track  scales,  which 
is  sulnciently  accurate  for  freighting  purposes, 
but  mav  not  be  strictly  correct  as  between  buyer 
and  seller. 

This  receipt  cannot  be  exchanged  for  % 
through  bill  of  lading." 

On  the  same  day  Myrick  drew  and  delivered 
to  the  Commercial  National  Bank  of  Chicago 
a  draft,  of  which  the  foUowing  is  a  copy: 

f  12,287.57.  Chicago,  Nov.  7th,  1877. 

'ay  to  the  order  of  Geoige  L.  Otis,  cashier, 
twelve  thousand  two  hundred  and  eighty-seven 
-f/^  doUars,  value  received,  and  OMirge  the 
same  to  account  of — 

Paris  Myrick. 

To  J.  &  W.  Blaker,  Newtown,  Bucks  Co.* 
Pa." 

As  security  for  the  payment  of  the  draft,  My- 
rick indors^  the  receipt  obtained  from  ue 
railroad  company,  and  delivered  it  with  the 
draft  to  the  Bank,  which  thereupon  gave  him 
the  money. 

On  the  14th  of  November,  Myrick  purchased 
202  more  head  of  cattle,  weighing  260.000 
pounds,  and  on  that  day  deliverM  them  to  the 
Michigan  Central  Railroad  Company  at  Chi- 
cago, to  be  transported  to  Philadelphia,  and 
received  from  the  company  a  receipt  similar  to 
the  one  taken  on  the  nrst  shipment.  On  the 
same  day  he  drew  another  draft  and  delivered 
it  to  the  Commercial  National  Bank,  of  which 
the  following  is  a  copy: 
•*il2,448.12.  Chicago,  Nov.  14, 1877. 

Pay  to  the  order  of  Geo.  L.  Otis,  cashier, 
twelve  thousand  four  hundred  &  fortyelghl 
^  dollars,  value  received,  and  charge  same  to 
account  of ^  Paris  Myrick. 
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Oct.  Term, 


1731] 


[732J 


To  J.  A  W.  Blaker»  Newtown,  Bucks  Oo.» 
Pa." 

For  the  payment  of  this  draft,  Hyrick  in- 
dorsed the  receipt  obtained  from  the  railroad 
company,  and  aelivered  it  with  the  draft  to  the 
Bank,  which  thereupon  gave  him  the  money. 
The  cattle  of  both  shipments  were  conveyed  on 
the  road  of  the  Michigan  Central  Railroad 
Company  to  Detroit,  and  theDr^  over  the  roads 
of  other  connecting  companies  to  Philaddphia. 
The  last  two  carriers  were  the  Lehigh  valley 

Form  24— L. 


Railxoad  Company  and  the  North  Pennsylvania 
Railroad  Company,  whose  lines  extended  be- 
tween Waverly,  Tioga  County,  N.  Y.,  and 
Philadelphia.  The  cattle  of  both  shipments 
were  carried  over  the  roads  of  these  companies 
from  Waverly  on  their  joint  way-bills.  The 
thirteen  covering  the  first  shipment  were  dated 
November  10, 1877.  and  twdve  of  them  were 
alike  except  in  the  number  of  cattle  carried  un- 
der them.  The  following  is  a  copy  of  one  of 
them: 

Joint  Wc^BiU. 


Way-bill  of  merchandise  transported  by  L.  Y.  R.  B.  and  .N.  P.  B.  B.,  from  Waveriy  to  Philad*m,  Nov. 

lOUi,  1877.    . 


Kind  and  num- 
ber of  oar. 


Brie,  80488. 


Consigrneeor 
owner*8  name. 


P.  Myrlok. 
Notify  J.  ft 
W.  Blaker. 


Deeorlptlonof 
artfcles. 


18  cattle,  reo... 


^3 


80,000 


^3 


16  75 


I 


8150 


2180 


o 


1 

s 


BofBalo. 


B..  10.88;  L.  y.  ft  N.  P.,  1S.7S. 


Ohicago  thro\  68a 


In  the  thirteenth  ioint  way-bill  of  the  first 
shipment  the  words  ^'  Notify  J.  &  W.  Blaker  " 
were  omitted. 

The  Joint  way-bills  covering  the  second  ship- 
ment were  dated  November  17, 1877,  but,  like 
the  thirteenth  Joint  way-bill  of  the  first  ship- 
ment, they  did  not  contain  the  words  "  Notify 
J.  &  W.  Blaker  "  sf  ter  the  name  of  the  con- 
signee or  owner.  In  other  respects,  except  in 
the  number  of  cattle  carried,  they  were  similar 
to  those  covering  the  first  shipment. 

The  cattle  of  both  shipments  arrived  in 
Philadelphia— the  first  on  November  11,  and 
the  second  on  November  18 — ^and  were  imme- 
diately delivered  by  the  Pennsvlvania  Railroad 
Company  to  the  l^orth  Philadelphia  Drove 
Yard  Company,  which  was  formed  for  the 
business  of  receiving,  taking  care  of,  and  de- 
livering live  stock  to  tneir  owners  or  consignees. 
This  company  notified  the  Blakers  of  the  imri  val 
of  the  cattle,  and  ddivered  them  to  those  par- 
ties. The  Blakers  were  dealers  in  cattle,  and 
had  particular  pens  in  the  yard  assigned  to 
them.  The  cattle  of  both  shipments  were 
placed  in  these  pens  by  the  agent  of  the  Rail- 
road Company  at  the  drove  yard  station;  and 
he  then  wrote  on  the  thirteenth  joint  way-bill 
of  the  first  shipment,  and  on  all  the  Joint  way- 
bills of  the  last  shipment  from  Waverly,  un- 
der the  name  of  the  consignee  or  owner,  these 
words:  "Ac.  J.  &  W.  Blaker."  On  the  day 
after  they  arrived'  and  were  placed  in  these 
pens,  in  each  case,  the  Blakers  sold  the  cattle 
and  ap|)ropriated  the  proceeds.  The  cattle  of 
both  shipments  were  delivered  by  the  Railroad 
Company  to  the  drove-yard  company  without 
anv  direction  to  hold  the  cattle  subject  to  the 
oraer  of  the  consignee,  who  was  also  the  owner 
and  shipper,and  me  cattle  were  delivered  to  the 
Blakers  without  such  order.  It  does  not  ap 
pear  that  any  demand  was  made  by  the  Rail- 
road Company,  or  by  the  drove-yard  company, 
for  anting  to  show  the  right  of  those  parties 
to  receive  the  cattle. 

The  bank  transmitted  the  drafts  for  collec- 
tion, with  the  carriers'  receipts  attached,  to  its 
correspondent    at    Newtown,    Pennsylvania. 

2S8 


The  Blakers  were  notified  of  the  receipt  of  the 
drafts,  but  failed  to  accept  them,  and  they  were 
protested  for  nonacceptance,  November  27. 
1877.  They  disposed  of  the  cattle  before  the 
arrival  of  the  drafts  and  carriers'  receipts,  and 
soon  afterwards  failed,  and  the  drafts  were  not 
paid. 

It  appeared  in  evidence  that  Myrick  had  pre- 
viously made  numerous  shipments  of  cattle 
from  Chicago  to  Philadelphia,  and  taken  simi- 
lar receipts  from  the  Michigan  Central  Hail- 
road  Company;  that  these  cattle  had  been  re- 
ceived by  the  North  Pennsylvania  Railroad 
Company  and  delivered  by  it  at  Philadel|dua 
to  the  drove-yard  company;  that  it  had  been  the 
practice  of  that  Railroad  Company  to  delrver 
the  cattle  to  the  drove-yard  company,  and  of  the 
latter  company  to  deliver  them  to  the  Blakers 
without  the  production  of  the  carrier's  receipt 
or  any  bill  of  lading,  or  any  order  of  the  ship- 
per for  thdr  delivery.  It  also  appeared  tbat 
there  was  no  knowledge  on  the  part  of  the 
Commercial  Bank  at  Chicago,  or  of  its  cor* 
respondent  at  Newtown,  of  any  such  practice; 
that  drafts  of  Myrick,  csshed  by  that  Bank,  bad 
accompanied  previous  shipments  of  cattle;  thai 
such  drafts,  upon  notice  to  the  Blakers  of  theii 
receipt,  had  always  been  promptly  paid,  and 
that  the  bills  of  lading  (the  carriers  receipts 
in  question)  were  not  surrendered  to  the  Blakers 
until  such  payment 

Upon  these  facts  the  Commercial  Nationa 
Bank  originally  recovered  a  verdict  and  ludi^ 
ment  agSnst  the  Michigan  Central  Railroac 
Company,  the  court  below  holdixig  that  the  re 
ceipts  of  Uiat  company  constitutecTcon tracts  t^ 
carry  the  cattle  from  Chicago  to  Philadelphia 
and  deliver  them  there  to  the  shipper  or  to  hi 
order;  but  the  Judgment  was  reversed  by  tbi 
court,  on  the  ground  that  a  through  contrac 
for  their  carriage  was  not  established  by  thrvs 
receipts,  and  that  the  question  of  whether  c 
not  there  was  such  a  contract  for  their  ca^ril^« 
should  have  been  submitted  to  the  jury  to  d^ 
termine  from  the  circumstances  of  the  cas4 
Jfyriek  v.  Michigan  Cent,  E.  R  Oo.  107  TJ.  g 
103  [27:825].    The  present  action  was  8ub» 

12S   U.  s 
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quently  brongiit  against  the  North  PennajlyA- 
oia  Rflolioad  OompaDy,  the  last  of  the  aerlea  of 
raflroad  carrien  in  the  line  f  lom  Chicago  to 
Philadelphia,  for  the  noDdelivery  at  Philadel- 
phia of  the  cattk  of  both  shipments  to  the  order 
of  the  shipper,  as  designated  in  the  receipts 
given  to  him  at  Chicago,  and  in  the  way-bUlB 
given  at  Waverly— that  is,  to  his  assignee,  the 
plaintiff  herein.  Upon  the  evidence  in  the 
case,  which  developed  the  facts  substantially 
«s  stated,  the  court  directed  a  verdict  for  the 
plaintiff  for  the  amount  of  its  claim.  A  ver- 
dict was  accordingly  rendered  for  $84,271.41, 
which  was  the  amount  of  the  drafts  with  in- 
terest from  their  dates.  The  cattle  sold  in  No- 
vember, 1877,  for  a  sum  greater  than  the 
amount  of  both  drafts. 
Judgment  being  entered  on  the  verdict,  the 
was  brought  to  this  court  for  review. 


JfSsMTt.  Wm.  Roteh  Wister  and  Geo. 
F.  Edmonds,  for  plaintiff  in  error: 

The  receipts  issued  to  Myrick  by  the  Michi- 
gan Central  Railroad  Company,  were  not  bills 
of  ladhig  at  common  law,  and  when  they  were 
issued  were  was  no  statute  in  Illinois  giving 
•uch  receipts  the  eAsct  of  bills  of  lading. 

See  Stat,  of  III.  July  1, 1884,  §  96,  chap.  !14; 
R  S.  DL  878;  Fbopi^i  Bank  v.  Qayiey,  93  Pa. 

ei8. 

A  master  of  a  vessel  has  no  right  to  issue 
tills  of  lading  for  goods  not  received. 

JJrooke  ▼.  New  York,  L,  B.  AW,  R.  B.  Ch.l 
Cent.  Rep.  128, 108  Pa.  629;  IUin&i9  OnU.  B. 
B,  Co.  V.  FrofOcenberg,  64  DL  88.  « 

The  Michigan  Central  Railroad  Company 
had  a  riffht  to  demand  the  surrender  of  its  re- 
ceipts.   It  had  fulfilled  its  contract. 

Myriek  v.  Michigan  Cent.  B,  B.  Co.  107  U.  S. 
102  (27: 826)  follows  the  decisions  in  Babcoek  v. 
ZakeShondM.  8.  B.  Co.  4B  N.  Y.  491;  Bli- 
noU  Cent.  B.  B.  Co  t.  MitdieU,  68  HI.  471: 
lUinoie  Cent.  R  R  Co.  y.  Frankenberg,  64 
m.  88;  Michigan  Cent.  B.  B.  Co.y.  Mineral 
Springe  Mfg.  Co.  88  U.  S.  16  WtXL  818 
<21 :  297);  Ogdentburg  d  L.  C.  B.  B.  Co.  v. 
PraU,  89  U.  S.  22  Wall  129  (22:829);  Bankqf 
Kentucky  v.  Adame  Bxp.  Co.  98  U.  8.  174 
<28:872);  8t.  Louie  Ine.  Co.y.  8t.  Louie,  V.  T. 
B.  db  2.  B.  R  Co.  104  U.  S.  146  (26: 679); 
Hutchinson,  Carriers,  ^  861,244;  Bwrroughe  v. 
Norwich  db  W.  R  B.  Co.  100  Mass.  26:  Ontario 
Bank  v.  New  Jenev  8.  B.  Co.  59  N.  Y.  610. 

A  bill  of  lading  issued  by  the  initiating  com- 
pany binds  only  for  the  route  of  that  com- 
pany. 

Camden  dbA.RB.  Co.  v.  Foreyth,  61  Pa.  81; 
Babcoek  v.  Lake  Shore  d  M.  8.  B.  Co.  eupra; 
JStnalne.  Co.y.  Wheeler,  49  N.  Y.  620;  Myriek 
▼.  Michigan  Cent.  B.  B.  Co.  eupra. 

Mr.  Sm  A«  Sl«;eper«'  for  defendant  in 
error: 

The  evidence  was  insufficient  to  support  a 
verdict  for  the  defendant. 

Baylie  v.  TraveUre  Ine.  Co.  118  U.  8.  816 
(28: 999);  BandaU  v.  Baltimore  d  0.  B.  B.  Co. 
109  U.  S.  478  (27: 1008);  Higgine  v.  McCrea, 
116  U.  8. 671  (29: 764);  Viekeburg  d  M.  B.  B.  Co. 
V.  Putnam ,  118  U.  8.  646  (80:  267). 

A  verdict  for  the  defendant,  if  such  a  verdict 
had  been  returned,  must  liave  been  set  aside 
for  want  of  evidence  to  support  it 

Alderman  v.  Baetem  RRCo.  116  Mass.  288. 


1?S  I  .  S. 


U.  8..  Book  81. 


The  way-bills  furnished  evidence  that  the 
cattle  belonged  to  Myrick. 

Neweomb  y.  Boeton  dL.  R  R  Co.  116  Mass. 
21S0:  Fifth  Nat.  Bank  Y.Bayley,  116  Mass.  228; 
StoUenwerek  y.  Thaeher,  116  Mass.  224;  Firet 
Nat.  Bank  y.  Dearborn,  116  Mass.  219;  LibbyY. 
IngaUe,  124  Mass.  608. 

The  delivery  to  C.  H.  Lowell  ft  Co.,  without 
authority,  was  a  conversion. 

Bathatoay  v.  Baynee,  124  Mass.  811;  Forbet 
V.  Fitchburg  R  B.  Co.  188  Mass.  164. 

The  transfer  of  the  draft  and  bill  of  lading 
passed  the  title. 

Wright  v.  Northern  Cent.  R  Co.^  Phila.  Rep. 
19;  HieekeU  v.  Farmere  d  M.  Nat.  Bank,  k 
Pa.  166;  Tisff^>memY.  JTyukv,  68  Md.  612;  8haw 
V.  Little Rm..  d  F.  8.  B.  R  Co.  100  U.  8.  606 
(26: 767);  I>ou}e  v.  National  Exchange  Bank,  91 
U.  8.  618  (28:214);  8t.  Louie  dL  M.  B.  B.  Co. 
Y. Lamed.  108 HI.  298; Holma  v.  Bailey ^W^ Pa. 
67;  Bank  of  Commerce  v.  BieeeU.  72  N.  Y.  616; 
Farmere  d  M.  Nat.  Batik  v.  Logan,  74  N.  Y. 
568;  Farmere  d  M.  Nat.  Bank  v.  A  tkineon,74  N. 
Y.  687;  City  Bank  v.  Bome,  W.dC.RRCo.AA 
N.  Y.  186;  Cayuga  County  Nat.  Bank  v.  Dan- 
ieU,  47  N.  Y.  eSl;  Marine  Bank  v.  Wright,^ 
N.  Y.  UDoweY.  Greene,  24N.  Y.  688;J%inA;o/ 
Bocheeter  v.  Jonee,  4  N.  Y.  497. 

Mr.  Wayne  MaeVeafl^h*  also  for  defend- 
ant in  error: 

One  who  has  discounted  a  draft  drawn 
against  a  bill  of  lading  and  holds  the  bill  of 
Iwiing  is  ^titled  to  the  goods. 

Jones,  Pled/res,  g  278;  The  Thamee,  81  U.  S. 
14  Wall  98  (20: 804);  0^>eon  v.  8tei>ene,  49  U. 
8.  8  How.  884  (12: 1128). 

A  carrier  delivering  the  goods  to  other  than 
the  holder  of  the  bill  of  lading  is  defenseless. 

Dowe^j.  National  Exchange  Bank,  91  U.  8. 
718  (28: 214);  Farmere  d  M.  Nat.  Bank  v.  Zo- 
oan,  74  N.  Y.  668;  2  Ben].  Sales,  480;  Hutch- 
inson, Carriers,  ^IdOet  eeq. 

The  carrier  is  bound  to  hold  the  property  un- 
til  the  bill  of  lading  is  presented. 

Firet  Nat  Bank  v.  8haw,  61  N.  Y.  288;  Ci^ 
Banky.  Bome,  W.  d  C.  B.  B.  Co.  44  N.  Y. 
186;  McEntee  v.  New  Jereey  8.  B.  Co.  46  N.  Y. 
84;  Alderman  v.  EaeUm  R  B.  Co.  116  Mass. 
288;  Libby  v.  IngaiU,  124  Mass.  608;  Bank  of 
Commerce  v.  BieeeU,  72  N.  Y.  616;  Wriffiu  v. 
Northern  Cent.  B.RCo.S  Phila.  Rep.  10;  Firet 
Nat.  Bank  v.  Northern  RB.Co.tiS  N.  H.  208. 

A  carrier's  receipt  gives  title  in  the  goods. 

Bank  of  Bocheeter  v.  J<miee,  4  N.  Y.  497;  Fir%t 
Nat.  Bank  v.  Crocker,  111  Mass.  169;  Newoomb 
Y.  Boston  dL.  R  B.  Co.  115  Mass.  280. 

Parol  evidence  of  a  custom  varying  the  bill 
of  lading  or  carrier's  receipt  is  incompetent. 

Oelri^  V.  Ford,  64  U.  8.  28  How.  49 
16: 584);  Orient  Mut.  Ine.  Co.  v.  Wright,  68  U. 
.  1  Wall.  456  (17;  505);  Joelyn  v.  Grand  Trunk 
B.  Co.  61  Vt  92;  Farmere  d  M.  Nat.  Bank  v. 
Erie  5.  O?.  72  N.  Y.  188;  Pitteburg,  C.  d  8t.  L. 
B.  B.  Co.  Y.Barrett,  86  Ohio  St.  448. 

It  is  no  ground  of  reversal  that  the  court  be- 
low omitt^  to  give  directions  to  the  Jury  upon 
points  of  law  not  requested. 

Pennock  v.Dicdogue,  27  U.  8. 2  Pet  1  (7: 827); 
StormY.  U.  8.  94 U.  8.  76  (24: 42). 

An  objection  not  taken  in  the  court  below 
cannot  be  taken  for  the  first  time  in  this  court. 

WOeon  V.  McNamee,  102  U.  S.  672  (26: 284); 
Spnnger  v.  U.  8.  Id.  686  (26: 268);  BeUc  v. 
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Meagher,  104 U.  8.  879 (26: 785);  OlarkT.  Fred 
eriM,  106U.  8.  4(a6:k»). 

Mr,  Justice  Field  delivered  the  opinion  of 
the  oourt: 

There  is  no  doubt  of  the  power  of  the  circuit 
court  to  direct  a  Tordict  for  the  plaintiff  upon 
the  evidence  presented  in  a  cause,  where  it  is 
clear  Uiat  he  is  entitled  to  recover,  and  no  mat- 
ter affecting  his  claim  is  left  in  doubt  to  be  de- 
termined by  the  Jury.  Such  a  direction  is  emi- 
nently proper,  when  it  would  be  the  duty  of 
the  court  to  set  aside  a  different  verdict,  if  one 
were  rendered.  It  would  be  an  idle  proceed- 
ing to  submit  the  evidence  to  the  Jury,  when 
they  could  Justlr  find  only  in  one  way.  Af^ 
denon  OautUy  Oomtnie$ioner$  v.  Beal,  118  U.  8. 
827,  241  [28: 966,  071]. 

Upon  the  evidence  presented,  and  there  was 
no  conflict  in  it,  the  law  was  with  the  plaintiff. 
The  duty  of  a  common  carrier  is  not  merely  to 
carry  safely  the  goods  entrusted  to  him,  but 
[734]  also  to  deliver  them  to  the  party,  designated  by 
the  terms  of  the  shipment,  or  to  nis  oitier,  at  the 
place  of  destination.  There  are  no  conditions 
which  would  release  him  from  tldsduty,  except 
such  as  would  also  release  him  from  the  safe 
carriage  of  the  goods.  The  undertaking  of  the 
carrier  to  transport  goods  necessarily  includes 
the  duty  of  delivering  them.  A  railroad  com- 
pany, it  is  true,  is  not  a  carrier  of  live  stock 
with  the  same  responsibilities  which  attend  it  as 
a  carrier  of  goods.  The  nature  of  the  prop- 
erty, the  inhmnt  difficulties  of  its  safe  trans- 
portation, and  the  necessity  of  furnishing  to 
the  animals  food  and  water,  liffht  and  air,  and 

grotecting  them  from  injuring  each  other, 
npose  duties  in  many  respects  widely  dif- 
ferent from  those  devolving  upon  a  mere 
carrier  of  goods.  The  most  scrupulous  care 
in  the  performance  of  his  duties  will  not  al- 
wavs  secure  the  carrier  from  loss.  But  not- 
withstanding this  difference  in  duties  and  re- 
sponsibilities, the  railroad  company,  when  it 
undertakes  generally  to  carry  such  freight,  be- 
comes subject,  under  similar  conditions,  to  Uie 
same  obligations,  so  far  as  the  deliveiy  of  the 
animals  which  are  safely  transported  is  con- 
cerned, as  in  the  case  of  goods.  They  are  to 
be  delivered  at  the  place  of  destination  to  the 

SiTty  designated  to  receive  them  if  he  presents 
mself .  or  can  with  reasonable  efforts  be  found, 
or  to  his  order.  No  obligation  of  the  carrier, 
whether  the  freight  consists  of  goods  or  of  live 
stock,  is  more  strictly  enfor^.  JiMee  t. 
Baetcn  d  L,  R.  R.  Co.  188  Mass.  154;  Mc3niee 
V.  New  Jersey  8.  B.  Co.  45  N.  Y.  84. 

If  the  consignee  is  absent  from  the  place  of 
destination,  or  cannot,  after  reasonable  in- 
quiries, be  found,  and  no  one  appears  to  repre- 
sent him,  the  carrier  may  place  the  eoods  in  a 
warehouse  or  store,  with  a  responsible  person, 
to  be  kept  on  account  of  and  at  the  expense  of 
the  owner.  He  cannot  release  hhnsdf  from 
responsibility  by  abandoning  the  goods  or  turn- 
ing them  over  to  one  not  entitled  to  receive 
them.  Fiek  v.  Neteion,  1  Denio,  45.  If  the 
freight  consist,  as  in  this  case,  of  live  stock, 
the  carrier  will  not,  under  the  circumstances 
mentioned  (that  is.  when  the  con^gnee  is  ab- 
sent or  cannot  after  reasonable  inquiries  be 
[735]  'oiii^»  cuid  no  one  appears  to  represent  him)  re- 
lieve himself  from  responsibili^  by  turning  the 
SS)0 


animals  loosei  He  must  place  them  in  some 
suitable  quarters  where  they  can  be  properly 
fed  and  sheltered,  under  the  charge  of  a  com- 
petent person  as  his  agent,  or  lor  acooont  tod 
at  the  expense  of  the  owner.  Turning  them 
loose  without  a  keeper  or  delivering  them  to 
one  not  entitled  to  receive  them  wotud  equally 
constitute  a  breach  of  duty  for  which  hecoula 
be  held  accountable.  These  principles  are 
firmly  established  by  the  adjudged  cases,  and 
rest  upon  obvious  grounds  of  Justice;  Angell» 
Carriers,  g  291. 

The  Railroad   Company,  defendant  below» 
should  therefore  have  given  necessarv  instmo- 
tions  to  the  drove-yard  company,  wbicfa  was 
its  agent  for  the  custody  and  care  eC  the  cattle, 
respectiofl;  their  deliveiT — that  it  should  be 
made  only  upon  the  oraer  of  the  consignee, 
who  was  also  the  owner  and  shipper.   The 
joint  way-bills  given  by  the  two  companies  at 
Waverly,  eaaally  with  the  original  receipts 
siTen  at  Chicago,  disclosed  his  name.    Those 
Joint  way-bills  were  for  the  guidance  of,  and 
were  used  by,  the  conductors  of  both  coin> 
panics.    % 

in  the  case  of  The  Thames,  81 U.  8. 14  Wall. 
98  [20:8041,  it  appeared  that  the  purchaser  of 
cotton  at  Savannah  delivered  it  there  to  a  vea- 
sel  to  be  ouried  to  New  York,  takine  hills  <^ 
ladinff,  in  which  it  was  stated  that  the  cotton 
was  udpped  by  one  Gilbert  Van  Pelt,  and  was 
to  be  delivered  "  unto  order  or  to  his  or  their 
assigns."    Van  Pelt  was  a  meniber  of  a  firm  ia 
New  York,  for  which  he  purchased  the  cotton. 
Against  the  shipment  he  drew  a  draft  on  hie 
firm,  payable  firtcen  days  alter  sight,  and  de- 
livered it,  with  the  bills  of  lading,  to  partiee 
who  obtained  a  discount  of  a  draft  from  e 
bank  in  Atlanta.    The  draft  and  MUs  were  at 
once  forwarded  to  New  York  to  an  agent  of  the 
bank,  to  procure  their  acceptance  by  the  firm. 
Before  the  draft  became  due  the  vessel  arrived 
at  New  York  and  gave  notice  to  the  fiLmk 
of  the  arrival  of  the  cotton.    That  vessel  bad 
previously  brought  cotton  in  the  same  way  for 
the  firm,  and  the  maister  of  the  vessel,  knowing 
that  the  cotton  was  intended  lor  the  firm,  ana 
having  no  information  from  the  bank's  agents 
or  from  any  other  source,  of  any  other  coo* 
signee  or  claimant,  delivered  to  it  the  cotton, 
taking  its  receipt  When  the  draft  beeame  due» 
two  weeks  afterwards,  and  was  not  paid,  the 
cotton  was  demanded  of  the  owner  of  the  vessel 
by  the  bank's  agent    In  the  action  which  fol- 
lowed it  was  contended  bv  the  owner  thai  the 
delivery  was  Justified,  and  tiiat  the  vessel  had 
discharged  its  obligation;  but  this  court  lield 
that,  though  the  delivery  had  been  made   ixt 
ignorance  of  any  outstanding  claim  to  the  <M>t- 
ton,  it  was,  nevertheless,  a  breach  of  the  con- 
tract of  affreightment,  and  that  the  agent  of  the 
bank  could  libel  the  vessel,  which  was  bound 
for  the  proper  delivery  of  the  property,  for  the 
loss  sustained.    And  the  court  said:    '*  By  is- 
suing bills  of  ladinff  for  the  cotton,  stipulatins- 
for  a  delivery  to  order,  the  ship  became  bound 
to  deliver  it  to  no  one  who  had  not  the  order  of 
the  shipper,  and  this  obligation  was  disregarded 
instantly  on  the  arrival  of  the  ship.    And  it  is^ 
no  excuse  for  a  delivery  to  the  wsonf  persons 
that  the  indorsee  of  the  hiUs  of  lading    ^vras. 
unknown.  If  indeed  he  was,  and  that  notice  of 
the  arrival  of  the  cotton  could  aet  be  giwen* 
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uiligent  inqoiiy  for  ibe  consignee,  at  least,  was 
A  duty,  and  no  inqairy  was  nmde.  Want  of  no- 
tice iB  excnaed  when  the  consignee  is  unknown, 
or  is  absent,  or  cannot  be  found  after  diligent 
search.  And  if,  after  inquiry,  the  consignee  or 
the  indorsee  of  the  bUI  of  lading  for  delivery  to 
order  cannot  be  found,  the  duty  of  the  earner 
is  to  retain  the  goods  until  they  are  claimed, 
or  to  store  them  prudently  for  and  on  account 
of  their  owner.  He  may  thus  relieve  himself 
from  the  carrier's  responsihility.  He  has  no 
right  under  any  circumstances  to  deliver  to  a 
stranger." 
The  direction  on  the  receipts  given  at  Chica- 

?;o,  and  on  the  way-bills  of  the  first  sliipment 
rom  Waverly,  to  "  notify  J.  &  W.  Blaker,"  in 
no  respect  qualified  the  duty  of  the  carrier  to 
deliver  tbe  animals  to  the  order  of  the  con- 
signee. If  they  were  consignees,  the  direction 
to  notify  them  would  be  entirely  unnecessary, 
because  the  duty  of  the  carrier  is  to  notify  the 
consignee  on  the  arrival  of  goods  at  their  place 
of  d^tination.  In  the  case  of  Furman  v.  Union 
Piateiflc  R,  Co.,  recently  decided  by  the  Court 
of  Appeals  of  New  York,  9  Cent.  Rep.  284 
ri06  N.  T.  579],  it  was  held  that  placing  in  a 
Dill  of  lading  a  direction  to  notify  certain  per- 
sons is  a  plain  indication,  in  the  absence  of 
further  directions,  that  they  are  not  the  con- 
IT3TJ  signeea.  The  earlier  case  of  Bank  of  Com- 
mercev.  BisieUJt2  N. Y.  615,  is  also  in  i>uint  on 
this  subject.  There  the  action  was  against  the 
defendants  as  common  carriers  ujpon  a  bill  of 
ladine  of  a  boat-load  of  wheat  shipped  at  Buf- 
falo for  transportation  to  New  York  on  account 
and  order  of  the  plaintiff.  The  bill  of  lading 
contained  this  direction:  "  Notify  B.  8.  Brown, 
New  York,"  and  was  given  to  the  bank  as  se- 
curity for  a  draft  drawn  by  the  shippers  on 
Brown.  With  the  draft  annexed  it  was  for- 
warded to  New  York,  with  an  indorsement  by 
the  cashier  of  the  bank  that  the  wheat  was  sub- 
iect  to  payment  of  the  draft,  and  was  to  be  de- 
livered only  on  such  payment.  On  the  arrival 
of  the  wheat  in  New  York  it  was  delivered  to 
Brown,  and  he  became  insolvent  before  the 
draft  fell  due.  It  was  held  that  the  defendants 
were  not  warranted  by  the  bill  of  lading  in  de- 
livering the  wheat  to  Brown,  and  that  the  dis- 
count of  the  draft  and  its  acceptance  did  not 
lustif^  the  delivery.  It  was  also  held  that  the 
fact  that  the  plaintiff  did  not  indorse  over  the 
bill  of  lading  to  anyone  in  New  York  author- 
izing him  to  receive  the  wheat,  did  not  relieve 
the  defendants  from  the  duty  of  holding  it  as 
plain tiiTs  property  or  subject  to  its  lien;  that 
they  could  have  given  notice  to  Brown,  **  and 
if  neither  be  nor  anyone  else  came  with  author- 
ity to  take  delivery,  they  could  and  it  was 
their  duty  to  have  put  the  wheat  in  store." 

It  follows  from  these  vievra  that  the  defend- 
ant, the  North  Pennsylvania  Railroad  Com- 
ity, in  allowing  the  cattle  to  go  into  the  posses- 
sion of  the  Blakers.  through  its  aeent,  the  drove- 
yard  company,  without  the  order  of  the  con- 
signee, who,  as  stated  above,  was  also  the  owner 
and  shipper,  became  responsible  for  their  value 
to  the  Commercial  National  Bank,  which  held 
his  orders  indorsed  on  the  receipts  for  the  ship- 
ments. It  is  true  that  the  original  receipts  onfy 
bound  the  Michigan  Central  Railroad  Company 
k>  carry  safely  the  animals  on  its  own  roaa  and 
fleliver  them  safely  to  the  next  connecting  lino 
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to  carry  on  the  route  beyond.  Myrick  v.  Miehi' 
gan  Cmi.  B.  R  Oo.  107  U.  8.  102  [27:325], 
But  the  last  carrier  in  the  connecting  lines  was 
bound  to  deliver  the  animals  at  the  place  of 
destination,  and  to  the  consignee  there,  or  to 
his  order,  if  they  were  made  known  to  it  on  re- 
ceiving the  freight  from  the  preceding  connect- 
ing company.  In  this  case  there  is  no  quest  ioc 
that  the  company  had  such  knowledge  wbet 
the  cattle  were  received.  The  destination  and 
the  name  ot  ibe  consignee  app^Af  upon  the 
way-bills  given  at  Waverly.  There  were  only 
two  places  at  which  the  cattle  were,  on  their 
way  ftom  Chicago,  reshipped,  that  is,  taken 
from  the  cars,  and,  after  a  short  interval  of 
rest,  replaced.  Waverly  was  one  of  these 
places,  and  when  they  were  reshipped  there 
these  way-bills,  with  a  designation  of  the  des- 
tination and  consignee  of  the  cattle,  were  made 
out. 

The  indorsement  by  Myrick  to  the  plaintiff, 
the  Commercial  Bank  of  Chicago,  of  the  re- 
ceipts, taken  on  the  shipment  of  the  cattle, 
transferred  their  title,  ana  gave  the  Bank  the 
riffht  tc  their  pi^isession,  and,  if  necessary,  to 
sell  them  for  the  payment  of  the  drafts.  The 
fact  that  the  Railroad  Company  at  Philadel- 
phia had  been  in  the  habit  of  delivering  cattle, 
transported  by  it,  to  the  Blakers  through  the 
drove-yard  company,  without  requiring  the 
production  of  any  bill  of  lading  or  receipt  of 
the  carrier  given  to  the  shipper,  or  any  author- 
ity of  the  snipper,  in  no  respect  relieved  the 
company  from  liability  for  the  cattle  in  this 
case,  n  was  not  shown  that  the  shipper  or  the 
bank  which  took  the  draft  against  the  ship- 
ment, or  its  correspondent  at  Newtown  in  Penn- 
sylvania, bad  any  knowledge  of  the  practice; 
and,  therefore,  if  any  force  can  be  given  to  such 
a  practice  in  any  cose,  it  cannot  be  given  in  this 
case  where  the  party  sought  to  be  affected  had 
no  knowl^ge  of  its  existence.  In  Bank  of  Com- 
merce y.  BmeU,  cited  above,  the  defendants  of- 
fered to  prove  a  castom  in  New  York  to  de- 
liver property  under  bills  of  lading  to  the  person 
who  was  to  have  notice  of  its  arnval.  The  evi- 
dence was  rejected  and  the  Court  of  Appeals 
held  that  there  was  no  error  in  its  rejection, 
stating  that  if  the  custom  were  established  it 
could  not  subvert  a  positive,  unambiguous  con- 
tract 

Numerous  other  assignments  of   error  are 

E resented  for  which  a  reversal  of  the  judgment 
I  asked,  but  the  propositions  of  law  embodied 
in  t'bem  were  not  uri^ed  in  the  court  below;  and, 
therefore,  the  fact  that  the  court  did  not  rule 
upon  them  constitutes  no  ground  for  interfer- 
ence with  the  judgment  The  one  exception 
taken  was  to  the  direction  of  the  court  upon  the 
evidence  to  find  a  verdict  for  the  plaintiff  for 
the  amount  claimed.  To  that  direction  the  de- 
fendant excepted,  and  it  is  at  liberty  to  show, 
either  that  there  was  sufficient  evidence  to  go 
to  the  jury,  or  that  the  questions  of  law  appa- 
rent upon  the  record  would  control  the  case  in 
opposition  to  the  direction.  But  this  it  has  not 
done.  As  before  stated,  there  was  no  conflict 
in  the  evidence,  and  the  law  upon  it  was  clearly 
with  the  plaintiff. 
Ths  judgment  u  therefore  affirmed. 
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fW5J       QEOROS  W.  RADFORD,  Aidgnee,  etc.. 

BT  AL.,  Appti,, 

9. 

AGNES  FOLSOM,  Admrx..  bt  al. 
(See  8.  a  fieporter^  ed.  TK-nT J 

Date  of  appeal"  appeal  bondr-appearanee^  tf" 

fectqf, 

L  An  appeal  takes  date  from  Ha  allowance  In 
open  court,  and«tobe  kept  In  force,  it  should  be 
■  docketed  here  before  the  end  of  the  term  to  whiob 
it  was  made  returnable. 

t.  The  Bubeequent  acceptance  of  an  appeal  bond« 
to  perfect  the  appeal,  by  the  district  Judge,  cannot 
be  considered  as  the  allowance  of  a  new  appeal  at 
that  date,  where  that  was  after  the  term  at  which 
the  decree  was  rendered,  and  no  citation  was  ever 
issued  or  served. 

8.  The  appearance  of  counsel  for  appellee  at  the 
present  t^m,  on  the  making  of  this  motion,  is  nut 
a  waiver  of  the  citation. 

[No.  768]. 
Submitted  Lee,  8, 1887,    Decided  Dee.  19, 1887. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Iowa. 

On  motion  to  dismiss.     ChrarUed, 

The  facts  are  stated  in  the  opinion. 

Meetre,  H.  H.  Trimble*  Joseph  G.  Am* 
derson  and  Frank  Hag^riiiaji*  for  the 
motion: 

Where  an  appeal  is  taken  to  this  court,  the 
transcript  of  the  record  must  be  filed  and  the 
case  docketed  at  the  term  next  succeeding  the 
api^al. 

Edmonson  ▼.  Bloomehire,  74  U.  8.  7  WalL 
806.  809. 810  (19:  91,  92):  Hamilton  y.  Moore,  8 
U.  8. 8  DalL  871.  877(1:642,648):  Blair  y.  Mil' 
ler,  4  U.  S.  4  DaU.  21  (1:724);  VUlabokmv.  U, 
S,  47  U.  8.  6  How.  81. 90.(12:862,856);  Steamer 
Virainia  ▼.  West,  60  U.  8. 19  How.  182. 188 
(16:594,595);  Mesa  y.  U.  S.  67  U.  8.  2  Black. 
721.  722  (17:850);  Castro  ▼.  U.  S.  70  U.  8.  8 
WalL  46. 49,  50(18:168, 164);  Mussina y.  Cava- 
SM,78  U.  8.  6  WalL  855,  858(18:810,811);  The 
Lucy,  75  U.S.  B  WalL  807. 809. 810(19:894,89^: 
Tke  S,  8.  Osborne,  105  U.  8.  447,  451  (26:1()66, 
1066);  Hilton  ▼.  Dickinson,  108  XJ.  8.  165,  168 
(27:688,689);  The  Tornado,  108  U.  8.  842 
(27:747);  StaUy,  Demarest,  110  U.  8.  400,  401 
(28:191);  KiUian  y.  (nark.  111  U.  8.  784 
(28:599);  Caillot  y.  Deetken,  118  U.  8.  215, 216 
(28:988). 

Messrs,  W.  F.  Sapp  and  Walter  H. 
Smith,  contra: 

The  decree  of  April  2, 1884.  was  not  flual. 

Bostioick  y.  Brinkerhoff,  106  U.  8. 8  (27:78); 
Grant  y.  Phoenix  Ins.  €h.  Id.  429  (27:28^;  Far' 
sons  y.  Bobinson,  122  U.  8.  112  (80:  1122i 

Messrs,  H.H.  Trimble  and  Joseph  G. 
Anderson*  in  reply: 

The  decree  of  April  2, 1884,  was  finaL 

Curt.  Pr.  74,  77,  78;  Forpay  v.  Conrad,  47 
U.  8. 6  How.  201, 208. 204(12:404.405);  Tfiomp- 
son  y.  Dean,  74  U.  8.  7  WaU.  842,  845,  846 
(19:94. 95);  StovaU  y.  Banks,  77  V.  8. 10  WalL 
588^  586  (19:1086, 1087). 

The  appeal  is  taken  when  it  is  allowed  b j  the 
court,  and  the  transcript  must  be  filed  at  the 
next  term  of  this  court,  or  it  is  too  late. 

Edmonson  y.  BUoomshire,  supra. 

The  order  made,  allowing  the  giyingof  bond, 
and  the  actual  giying  of  oond  in  pursuance 

202 


thereof,  did  not  ooostitiite  a  new  appeal  AmI 
y.  Dm49, 110  U.  a»  897,  228  (SS-STTliS). 

Neither  a  bond  m  citation  was  essential  to  the 
appeaL 

Dodge Y,Knowles,ll^\5.  8.  480,488(29:144. 
297);  Cfiieago  db  P.  R.  B.  Co,  y.  Blair,  100  U. 
8.  662  (25:587). 

The  Judge  of  the  Circuit  Court  iiad  no  power 
to  take  securi^  to  operate  as  a  supersedeas  after 
sixty  days,  although  a  Justice  of  this  court 
would  haye  had  such  power;  but  even  that 
would  only  be  in  case  the  appeal  was  taken  or 
perfc-''^^  within  sixty  days. 

K.  b.  U.  8.  %lWl,&t» Kitchen  Y,BMkdolph, 
98  U.  8.  86  (28:810);  Sage  y.  Central  R  R  Co. 
Id.  412.  416, 417  (28:988,985). 

Mr,  Cliirf  Justice  Waite  deliyered  the  opin- 
ion of  the  court: 

This  suit  was  brou^t  to  foreclose  a  mortgage 
glyen  to  secure  seyend  alle^  debts.  On  the 
second  of  April,  1884,  the  bUl  was  diBmissed  on 
its  merits  as  to  the  principal  one  of  the  debts 
and  some  others;  but  as  to  the  rest,  and  as  to 
matters  contained  in  a  cross  bill  of  the  defend- 
antb,  the  cause  was  referred  to  a  master  to  find 
certain  facts  and  state  certain  accounts.  The 
complainant  on  the  same  day  prayed  an  appeal 
to  this  court,  which  was  sllowed,  but  neyer 
docketed  here. 

On  the  10th  of  October,  1885,  the  court,  after 
oyerruling  certain  exceptions  to  the  master's 
report,  entered  a  second  and  last  decree,  which 
was  against  the  complainant,  for  tl4,084.77. 
At  the  end  of  that  decree  was  the  following: 

'*And  the  complainant  prays  an  appeal  from 
the  foregoing  decree,  which  appeal  is  by  the 
court  hereby  allowed,  and  the  penalty  oil  the 
appeal  bond,  if  the  same  is  to  operate  as  a  super- 
sedeas, is  fixed  at  dollars,  but  if  the  same 
is  not  to  operate  as  a  nmivdftzt,  then  the  penalty 
of  the  appeal  bond  is  fixed  at  doUara." 

The  next  term  of  this  court  thereafter  be^ax 
October  12, 1885.  and  the  appeal  was  not  dock 
eted  here  duringthat  tenn. 

On  the  8th  of  February,  1886,  there  was  fllec 
in  the  office  of  the  clerk  of  the  circuit  court 
an  order  made  by  Uie  district  Judge  at  hi 
chambers,  and  after  the  term  at  which  the  d< 
cree  was  rendered,  fixing  the  amount  of  tb 
appeal  bond  at  $20,000  if  for  supersedeas,  an 
at  $2,000  if  for  costs  only.  On  the  tth  c 
Maroh  the  complainant  filea  a  motion  to  modlf 
the  amount  of  the  appeal  bond.  On  the  8th  c 
June,  whDe  this  motion  was  pending,  the  con 
plainant  filed  with  the  derk  of  the  cucuit  coix 
an  appeal  bond  dated  March  1,  1886.  in  tl 
penal  sum  of  $25,000,  which  had  been  ad 
proyed  by  the  district  Judge  as  Skeupermdm 
Dond.  On  the  second  of  October  the  aiot&c 
to  modify  the  amount  of  the  appeal  bond  w 
oyerruled  by  the  court,  '*  On  the  ground  i 
the  case  was  then  in  the  8i^>reme  Court  of 
United  States."  The  case  was  docketed  in 
court  October  15, 1886.  It  does  not  appear 
any  citation  has  ever  been  signed  or  served. 

This  motion  was  made  on  the  8th  of 
her,  1887.  during  the  present  term,  to 
the  case,  "because  each  of  said  appeals 
null  and  yoid  when  the  return  term  of 
court  passed  without  a  transcript  of  the 
bein^  filed  in  this  court  and  oeiDg  docki 
herein. " 
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BoBtsoK  T.  Pmrum)  Fimalb  Obhum  AmuH. 


Tbe  flrat  apiMft!  token  Id  open  oonrt  on  Ok 
■wind  of  Ainil,  1384,  became  InopentlTe  bv 
D  or  tbe  (idliire  to  docket  the  same  In  thu 


court  before  tbe  end  of  October  Tenn,  1884. 
Whether  tiie  decree  from  which  tb&t  appeal 
wu  tah«a  wu  a  final  decree,  or  interlocutoiy 
,  _,  only.  It  ia  tumeceaurj  now  to  conrfder.  The 
l^^^i  appeal  allowed  Id  open  court  October  10, 188S, 
also  became  InoperatlTe  aa  It  was  not  docketed 
here  beforetheend  of  October  Term,  ISBtS,  and 
thb  loo  whether  the  bond  approved  by  tbedls- 
tria  indge  after  tbe  term  «u  sccepted  to  per- 
fect uat  appeal  or  not.  If  an  appeal  at  all,  It 
was  of  (be  dale  of  Its  allowance  m  open  court, 
■nd  lo  be  kept  In  force  U  should  have  reached 
lieie  before  the  end  of  the  term  to  which  it  was 
made  Ktnraable.  Qrigtliy  t.  Pun^,  W  U.  8. 
605  [26:354]  and  cases  there  cited. 

The  acceptance  of  the  bond  by  tbe  district 
Judge  cannot  be  considered  as  tbe  allowance  of 
»  Dew  appeal  at  that  dale:  because  that  was 
after  tbe  term  at  whicb  tbe  decree  was  rendered, 
ftod  DO  citation  was  CTcr  issued  or  served. 
Beaitt  v.  FObert,  118  D.  8.  142  [28:081].  The 
appearance  of  counsel  for  appdlee  at  the  pre- 
aent  term  on  tbe  making  of  tbli  motion  ia  not 


>  the  three  char- 


.  both  died  before 

deaths  did  oat  cause  the  bequeata 

■table  InsUtutlona,  -*" ■ 

feet,  nor  slve  tbe* 

[No.  108.] 
Arsv*d  Dee.  7. 1887.    Dneidei  Dee.  19. 1S37. 

APPEAL  from  tbeCIrcult  Conrt  of  the  Doited 
StatesforlheDistrict  of  Maine.   Jfflrmed. 

The  facts  are  stated  in  the  opinion. 

Matri.  Elihu  Root  and  S»mvel  B.  Clsf  k«, 
for  appellant; 

No  interest  in  the  testator's  propeitf  has 
been  acquired  hv  the  respondents. 

CatOty  T.  Vituxnt,  15  Beav.  198;  Dm  y. 
Wation,  49  U.  8.  8  How.  268  (1S:1073);  Cm- 
penter  v.  Heard,  14  Pick.  457. 

The  condition  of  the  fourth  paiaprapb  of 
tbe  will  baTing  become  Impossible  of  fulfill- 
meot  bv  the  death  of  both  of  the  teataior's  si^ 
tars  before  the  will  look  effect,  his  whole  es- 
tate fa  vested  absolutely  In  tbe  appellant  indi- 
vidually. 

Theobald,  Wills,  248;  2  Roper,  Legacies. 
1480;  Adamton  v.  Armitage,  19  Ves.  Jr.  418; 
Barl  V.  Grim.  1  Johns.  Ch.  498,  409;  Bo^w. 
Parker.  8  Hd.  Ch.  43;  Collier  v.  Qritaeteg,  80 
Ohio  St.  21-23;  Andrete»  v.  Boyd.  6  Me.  199; 
Earl  v.  Jiove.  85  He.  414;  Sampeon  v.  RandaU. 
12  Me.  112;  Mannaz V.  Oreener.  L.  Rl4Eq., 
460,  462;  Oiitidc  r.  Guliek,  20  N.  J.  Eq.  824, 
827-80;  3.  C.  27  N.  J.  Eq.  4B8;  Fattenon  v. 
BOU,  II  Wend.  298:  Watkint  v.  We*ton,  S2 
Beav.  W&.Jeningfv.  Baily,  ITBeav.  im-.Har- 
rimm  v.  Fortman,  6  Yes.  Jr.  207;  Homard  t. 
CaruH,  109  V.  8.  786  (27:1089). 

If  the  court  is  not  aotlsfled  that  the  appellant 
takes  more  than  a  life  interest  in  tbe  propeny, 
the  coDclnsion  must  be  tbat  there  Is  a  portfal 
Intestacy. 

9  Roper,  Lcgndea,  1471 ;  Feume,  Cont  Rem. 
689. 

Mr.  John  Bwnd,  for  respondents: 

Tbe  words  ^,  and  at  their  death,  do  not 
makeaconlingeikcy,  bnt  merely  indlcnte  when 
an  estate  GhalTtake  effect  in  possession. 

1  Jarm.  WUls,  807,  note  2  end  cases  cited. 

Tbe  reccDt  cases  go  very  strongly  against  al- 
lowing tbe  lapse  of  a  legacy. 

8  Redf.  wEls.  Sd  ed.  cbop.  1,  g|  8,  7.  23 
and  eases  cited.  Preteott  v.  PretKitt,  7  Het 
141. 

The  only  contingency  lo  be  found  In  tbe  will 
ofTccU  but  tbe  interest  of  the  sisters. 

1  Jaim.  Wills,  6th  ed.  880. 


Robert  I.  Bobison,  formerly  of  Portland,  in 
the  State  of  Maioe,  died  od  the  18tb  day  of 
June,  1B78,  at  that  time  a  citizen  of  tbe  Stale 
of  New  York  end  resident  of  Brooklyn,  leaving 
'  last  will  and  testament,  which  was  snbse- 


recorded  on  December  27, 1878.  Letters  testa- 
mentary thereon  were  on  the  same  day  issued 
and  granted  to  Jane  H.  Bobison,  his'widow, 
who  alone  qualified  as  executrix.  The  testator 
at  the  time  of  his  death  was  seised  of  real  estate 
in  the  City  of  Portland,  and  also  posaeeaed  of  a 
considerable  amount  of  personal  pnqterty. 

SOS 
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SUFRBMB  COUBT  OF  THS  UNITED  StATBA 


OOT.  TSRM, 


The  following  Is  a  copy  of  the  will: 

*'I,  Robert  L  Robison,  of  Portland,  in  the 
State  of  Maine,  being  in  a  sound  disposinj^ 
mind  and  memory,  do  make  and  publish  this 
tay  lost  will  and  testament  And,  first,  my 
will  is  that  my  executors  see  that  my  body  be 
buried  in  a  decent  and  proper  manner  in  the 
family  yault  in  the  Eastern  Cemeteiy  in  the 
City  of  Portland  aforesaid.  Secondly.  I  will 
ail  my  just  debts  be  paid  in  full;  and  from  the 
balance  I  will  that  with  whateyer  property 
may  be  standing  in  my  wife's,  Jane  S.  Kobi- 
conV  name,  at  the  time  of  my  death,  that  my 
executors  make  up  said  amoimt  to  the  simi  of 
eight  thousand  and  flye  hundred  dollars,  it 
being  the  amount,  or  thereabouts,  which  she 
receiyed  from  her  father  and  mother's  estate,  it 
beine  my  will  that  the  principal  shall  be  kept 
good  to  her  and  her  hdrs,  but  not  the  interest 
This  is  to  be  in  full  for  all  claims  she  may  haye 
on  my  estate  arising  out  of  the  use  of  her  prop- 
erty. Tl)irdly,  I  further  will  that  she  may 
haye  the  income  of  all  my  estate,  she  having 
the  right  to  spend  the  same,  but  not  to  haye  it 
aocimiulate  for  her  heirs.  Fourthly,  it  is  my 
will  that  if  my  sister,  Ann  Smith,  wife  of  Ja- 
cob Smith,  of  Bath,  in  the  State  oi  Maine,  and 
[704]  Eleonora  Cunmiin^  Robison,  wife  of  Thomas 
Weeks  Robison,  of  Kingston,  Canada  West,  be 
liying  at  the  death  of  myself  and  wif  e»  Jane  S. 
Robison  aforesaid,  that  they  or  the  one  that 
may  be  then  Hying  shall  have  the  income  of  all 
my  estate  as  Ions  as  they  may  liye,  and  at  their 
death  to  be  diyioed  in  three  parts,  one  third 
part  of  the  income  to  go  to  the  Portland  Fe- 
male Orphan  A^um,  one  Uiird  of  the  income 
to  the  Widows'  Wood  Society,  and  one  third  of 
the  income  to  the  Home  for  Aged  Indigent 
Women,  all  of  the  City  of  Portland  and  State 
of  Maine.  Lastly,  I  do  nominate  and  appoint 
my  wife,  Jane  S.  Robison,  and  John  Hand, 
Esq.,  to  be  my  executors  of  this  my  last  will 
and  testament. 

In  testimony  whereof  I  haye  hereunto  sob- 
scribed  my  name  and  affixed  my  seal  this  thirty- 
first  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-two. 
"(S'd)      Robert  I.  Robison.     [L.  S.] 

8i&:ned,  sealed,  and  declared  by  the  said 
Robert  Ilsley  Robison  to  be  his  lost  will  and 
testament  in  the  presence  of  us,  who,  at  his  re- 
quest and  in  his  presence,  haye  subscribed  our 
names  as  witnesses  hereto. 

Chas  H.  Adams, 
B.  F.  Harris, 
Jason  Berry," 

On  December  2v,  188J,  the  present  bill  in 
equity  was  filed  by  Jane  S.  Robison,  as  widow 
and  executrix,  for  the  purpose  of  obtaining  a 
construction  of  the  will,  the  defendants  being 
charitable  institutions  named  therein,  and  the 
only  other  parties  in  interest,  Ann  Smith  and 
Eleonora  Cumminn  Robison,  the  persons  men- 
tioned in  the  fourtn  item  of  the  wiU,  haying 
both  died  before  the  testator. 

It  was  contended  on  the  part  of  the  com- 
plainant that,  in  consequence  of  the  lapse  of 
the  devise  and  legacy  to  Ann  Smith  and  Eleo- 
nora Cummin.c:s  Robison.  the  bequest  to  the 
defendants  never  took  effect,  and  that  conse- 
quently the  complainant  was  entitled  to  the  es- 
[705]  tate  absolutely,  by  virtue  of  the  devise  to  her — 
or,  tn  the  alternative,  because  the  testator  had 
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died  intestate  as  to  that  part  of  the  estate  men- 
tioned in  the  fourth  subdivision  of  the  will 
The  decree  of  the  circuit  court,  however,  was: 
"That  the  complainant  is  entitled  only  to  the 
income  of  the  estate  during  her  natural  life, 
and  that  the  fourth  subdivision  of  the  last  will 
and  testament  of  the  testator  is  operatiye  and 
valid,  and  was  so  at  the  time  the  will  took  ef- 
fect, and  that  the  defendant  Corporations  ac- 
quired by  virtue  thereof  the  right,  from  and 
after  the  death  of  the  complainant,  to  the  per- 
petual income  of  the  said  estate."  To  reinew 
that  decree  the  present  appeal  has  been  brought. 

It  is  now  contended  in  argument  on  the  pan  of 
the  appellant:  1,  that  the  lan&^uageof  the  third 
subdivision  of  the  will,  consideiid  by  itself,  is 
sufllcient  to  give  to  her  the  reid  estate  in  fee 
and  the  personal  estate  absolutely;  2,  that  the 
bequest  m  the  fourth  subdivision  of  Uie  will  to 
Ann  Smith  and  Eleonora  Cummings  Robison 
is  contingent  on  one  of  them  surviving  both 
the  testator  and  the  complainant;  and»  as  the 
event  happened,  never  became  vested,  8,  that 
the  bequest  to  the  defendants  is  dependent 
upon  the  vesting  of  the  bequest  to  Ann  Smith 
and  Eleonora  Cummings  Robison,  being  affect- 
ed by  the  same  conti^ency,  namely;  one  of 
them  surviving  the  testator  and  the  complain- 
ant; and  4,  that  if  the  interest  of  tiie  complain- 
ant under  the  third  subdivision  of  the  will 
must  be  limited  to  a  life  estate,  as  the  bequests 
contained  in  the  fourth  subdivision  have  lapsed, 
or  cannot  take  effect,  the  testator  died  intestate 
in  respect  to  that  portion  of  his  estate. 

In  support  of  the  proposition  that  the  be- 
quest to  the  defendants  must  fall  with  that  to 
Ann  Smith  and  Eleonora  Cummings  Robison, 
counsel  for  the  appellant  rely  upon  the  role 
laid  down  by  Mr.  Jarman  in  the  following  lan- 
guage: "When  a  contingent  particular  estate 
h  followed  by  other  limitations,  a  question  fre- 
quently arises  whether  the  contingency  affects 
such  estate  only  or  extends  to  the  whole  seriea. 
The  rule  in  these  cases  seems  to  ,be  that  if  Uie 
ulterior  limitations  be  immediately  conaecatiye 
on  the  particular  estate  in  unbroken  continuity, 
and  no  intention  or  purpose  is  expressed  with 
reference  to  that  estate,  in  contradistinction  to 
the  others,  the  whole  will  be  considered  to 
hinge  on  the  same  contingency;  and  that,  too, 
although  the  contingency  relate  personally  to 
the  object  of  the  particular  estate,  and,  there- 
fore, appear  not  reasonably  applied  to  the  ul- 
terior ]imitatior:8.    Thus,  where  an  estate  for 
life  is  made  to  depend  on  the  continirency  of 
the  object  of  it  being  alive  at  the  period  when 
the   preceding  estates  determine,  limitations 
consecutive  on  that  estate  have  been  held  to 
be  contingent  on  the  same  event  for  want  of 
somethin;r  in  the  will  to  authorize  a  disUiiction 
between  them."    1  Jarm.  Wills,  5th  Awi.    ed. 
by  Bigelow,  »831. 

But  the  rule  referred  to  is  one  of  construction, 
merely,  and  intended  only  as  a  formula  for  the 
purpose  of  classifying  cases  in  which  the  mean- 
ing is  gathered  from  the  language  of  the  testa- 
tor expressing  such  intention,  and  is  not  to  be 
applied  to  instances  in  which  it  appears  that 
the  contingency  is  restricted  to  the  munediate 
estate.  The  same  author  divides  those  in- 
stances into  two  other  classes:  "First.  ^Wliere 
the  words  of  contingency  are  referable  to  and 
evidently  spring  from  an  intention  which  the 
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testator  has  expressed  in  regard  to  that  estate 
by  way  of  distinction  from  the  others.  Sec- 
ondlj.  The  contingency  is  restricted  to  the  par- 
ticmar  estate  with  which  it  stands  associated 
where  tDe  ulterior  limitations  do  not  follow 
such  contingent  estate  in  one  uninterrupted 
series  in  the  nature  of  remainders,  but  assume 
the  form  of  substantiTe  independent  gifts."  Id. 
831,882. 

Under  the  second  of  these  classes  is  ran^ 
Che  case  of  Boasey  ▼  Gardener,  5  De  Qex,  MT  & 
G.  122.  In  that  case  the  testator  bequeathed  to 
his  two  sisters  the  interest  of  his  long  annuities 
for  their  lives;  and  in  case  of  one  or  both  of  their 
deaths  before  his  he  gave  the  whole  interest  in 
long  annuities  to  his  brother  for  life;  at  his  death 
[707]  (that  is,  the  death  of  the  brother)  the  testator 
save  half  of  the  coital  to  his  niece  A.,  his 
brother's  daughter,  to  help  to  bring  her  up,  till 
•he  attained  me  aee  df  twenty-one,  then  to  re- 
ceive half  the  capital;  likewise,  the  testator  be- 
queathed to  his  nephew  8.,  his  brother's  son,  if 
not  further  family,  his  other  half,  in  case  of 
further  family,  to  be  divided  between  them, 
not  dividing  the  half  left  to  A.  It  was  held  by 
Turner,  L.  J,,  that  the  bequest  to  the  niece  and 
nephew  was  not  contingent  upon  the  death  of 
Che  sisters  in  the  testator's  lifetime,  although 
the  preceding  estate  for  life  to  the  brother 
was. 

But  little  aid,  however,  in  such  cases  Is  to  be 
derived  from  a  resort  to  formal  rules  or  a  con- 
sideration of  judicial  determinations  in  other 
cases  apparenUy  similar.  It  is  a  question  in 
each  case  of  th^reasonable  interpretation  of  the 
words  of  the  particular  will,  wim  the  view  of 
ascertainiuff  through  their  meaning  the  testa- 
tor's intention. 

In  applying  this  principle,  the  Supreme  Judi- 
cial Court  of  Massachusetts,  in  the  case  of  Met- 
talfy,  Framingham  Parish,  128  Mass.  370, 874, 
speaking  by  Gray,  C.  J„  said:  "The  decision 
of  this  question  aoubtless  depends  upon  the  in- 
tention of  the  testator  as  manifested  by  the 
words  that  he  has  used,  and  an  omission  to  ex- 
press his  intention  cannot  be  supplied  by  con- 
jecture; but  if  a  reading  of  the  whole  will  pro- 
ouces  a  conviction  that  the  testator  must  neces- 
sarily have  intended  an  interest  to  be  given 
whidi  is  not  bequeathed  by  express  and  formal 
words,  the  court  must  supply  Uie  defect  by  im- 
plication, and  so  meld  the  language  of  the  tes- 
tator as  to  carry  into  effect,  so  far  as  possible, 
the  intention  which  it  is  of  opinion  that  he  has 
on  the  whole  wUl  sufficiently  declared.  Fenon 
V.  Dodge,  28  Pick.  287;  Towm  v.  Wentwi/rlh,  11 
Moore  P.  C.  520;  Abbott  y.  Middle(on,7H,  L. 
Oas.  08;  Oreenwood  y.  Oreenioood  L.  K.  6  Oh. 
Div.  964." 

Looking  into  the  present  will,  therefore,  for 
that  purpose,  we  find  it  evident  that  the  testator 
did  not  mtend  by  the  third  subdivision  of  his 
will  to  give  to  his  widow  an  interest  in  his  es- 
tate beyond  her  life.  This  conclusion  is  not 
based  on  any  distinction  between  a  bequest 
of  the  income  of  tiie  estate  and  a  bequest  of 
the  body  of  the  estate  itself;  nor  do  we  lay 
any  stress  on  the  declaration  in  that  clause, 
T7081  '*^^  having  the  right  to  spend  the  same,  but 
not  to  have  it  accumulate  for  her  heirs,"  al- 
though that  language  does  afford  an  indication 
in  support  of  the  conclusion.  But  whatever 
force,  standing  by  itself,  the  third  subdivision 
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might  have,  it  Is  dear  that  the  testator  in- 
tended, in  the  event  that  his  sister  Ann  Smith 
and  Eleonora  Oummi;ies  Robison  should  sur^ 
Vive  both  himself  and  h&  wife,  that  they  should 
have  an  estate  for  life,  beginning  at  the  death 
of  his  widow.  That  would  necessarily  limit 
the  widow's  estate  to  her  own  life.  But  as  the 
estate  given  by  the  fourth  clause  to  Ann  Smith 
and  Eleonora  Cummings  Robison  for  their  Uvea 
was  contingent  on  the  event  that  one  or  the 
other  of  them  should  be  living  at  the  death  ol 
the  wife,  the  question  remams  whether  thai 
contingency  also  entered  into  the  bequest  in  re- 
nudnder  to  the  defendants.  The  fact  that  Ann 
Smith  and  Eleonora  Oummings  Robison  died 
before  the  testator,  whereby  the  legacy  to  them 
lapsed  altogether,  is  not  material,  because  if 
property  be  limited  upon  the  death  of  one  per- 
son to  another,  and  the  first  donee  happen  to 
predecease  the  testator,  the  gift  over  would,  of 
course,  take  effect,  notwithstanding  the  failure, 
by  lapse,  of  the  prior  gift.  And  this  applies 
afao  whether  the  gift  over  of  the  legacy  or  share 
is  to  take  effect  on  the  death  of  the  prior  lesa- 
tee  generally  or  on  the  death  under  particular 
circumstances,  and  whether  the  legacy  be  im- 
mediate or  in  remainder.  It  was  so  held  in 
WiUinffY,  Baine,  8  P.  Wms.  118,  where  the  be- 
quest was  to  A,  but  if  he  died  under  twenty- 
one,  to  B. 

In  Humher$ton$  v.  Stanton,  1  Ves.  &  Bea. 
888,  it  was  said:  "It  seems  formerly  to  have 
been  a  question  whether  a  bequest  over,  in  case 
of  the  dfeath  of  the  legatee  before  a  certain  pe- 
riod, could  take  effect  where  he  died  during  die 
testator's  life,  though  before  the  period  speci- 
fied. In  the  case  of  Witting  v.  Aiine  legacies 
were  given  to  children,  payable  at  their  re- 
spective ages  of  twenty-one;  and  if  any  of  them 
died  before  that  age,  the  legacy  idven  to  Uie 
person  so  dying  to  go  to  the  survivors;  one  hav- 
ing died  under  twenty-one  in  the  life  of  the  tes- 
tator, it  was  contended  that  his  le^y  lapsed, 
and  did  not  go  over  to  the  survivors."  The 
argument  was  that  the  bequest  over  could  not  [7091 
take  place,  as  ''There  can  be  no  legacy  unless 
the  legatee  survives  the  testator,  the  will  not 
speaking  until  then;  wherefore,  this  must  only 
be  intended  where  the  legatee  survives  the  tes- 
tator, so  that  the  legacy  vests  in  him,  and  then 
he  dies  before  his  a^e  of  twenty-one.  It  was, 
however,  held,  and  is  now  settled,  that  in  such 
a  case  the  bequest  over  takes  place." 

It  follows,  therefore,  that  unless  it  appear 
on  the  face  of  the  will  that  the  gift  to  the  de- 
fendants was  not  intended  to  take  effect  unless 
the  prior  gift  to  Ann  Smith  and  Eleonora  Cum- 
mings  Robison  took  effect,  the  former  must  be 
considered  as  taking  effect  in  place  of  and  as  a 
substitute  for  the  prior  gift  which,  by  reason 
of  the  contingency,  has  failed. 

The  scheme  ana  intention,  therefore,  of  the 
present  will  seems  to  us,  considering  the  third 
and  fourth  subdivisions  together,  to  be  this:  an 
estate  for  life  to  the  testator's  widow;  an  estate 
over  for  life  to  Ann  Smith  and  Eleonora  Cum- 
min^ Robison,  contingent  on  one  of  them 
surviving  the  widow,  with  the  ultimate  re- 
mainder in  fee  as  to  the  real  estate,  and  abso- 
lately  as  to  the  personalty,  in  the  defendants. 
The  language  of  the  contingency  in  the  fourth 
clause,  m  our  opinion,  affects  only  the  inte^ 
mediate  life  estate  of  Ann  Smith  and  Eleonora 
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Ciimmiii^  KoblGon,  it  being,  we  thinlc.  the 
plain  iDteolloD  of  tbe  testator  to  give  to  hla 
widow  the  estate  Id  queatloD  onlj  for  ber  life,  | 
tnd  not  to  die  intestate  as  to  any  portion  of  the 
estate,  and  to  limit  the  contlngeacj  only  to  tlie 
gift  to  Ann  Smitli  and  Slemora  CummingB 
RobiBon.  It  is  true  that  the  ultimate  gift  ' 
the  defendants  is  described  as  commeodnK  " 
thdr  death,"  that  Is,  at  the  dealb  of  Ann  »nlth 
and  EleoDora  Cumminsi  Robison;  but  tliat  Ian- 


naturallT  iodidge,  tltat  the  beneflciatiea  tiamed 
would  live  to  recdTe  tlie  gift  intended.  Cer- 
bdnlf  those  words  are  not  to  be  construed  so  as 
to  require  that  tlw  gift  to  the  defendauta  shall 
take  effect  at  tfae  death  of  Ann  Smith  and 
Sleonora  Cumnilnn  Roblson,  Irrespectirel)'  of 
the  prior  decease  of  the  widow.  Tbe  limita- 
tions In  tbe  two  subdivisions  of  tbe  will  ai 
be  taken  in  connection  with  each  other 
complete  disposition  in  the  mind  of  tbe  testator 
of  hu  estate,  giTJog  to  the  widow  an  estate  for 
life,  wtih  an  estate  over  for  life  to  Ann  Smith 
uid  Eleonora  Oummings  Robison,  contingent 
upon  one  or  the  other  of  them  surriTlng  the 
mdow,  with  the  ulUnute  lemalnder  to  the  de- 
fendants. 
Tha  Otertt  ^  tig  (Xreuit  Onirt  ia,  aeeord- 

irORTHERN  PACIFIC  RAILWAY  OOU- 
PAMT,  iV  in  Brr., 

RIOHASD  HARES. 

Oes  S.  a  Bapari«r%  ed.  no-7IU 

Imfury  ta  trnfilotee,  UabOity  Jor^-qtutlion  for 
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work  wltE  him  anr  longer,  and  tliathufalluitito  do 
10  would  prercmt  bis  ncoverr.  ttwisfortbojuir 
,  from  all  tfae  atteadbw    droiimstsnces, 

"leptalnturafslluTetoaoso  was,lD  taot, 

.^r  necUienee. 

■s  not  error  for  tbe  court  to  ohanra  tbe 
jnrruiattlieDlalDtill  hsda  rl^t  to  suppose  and 
usnnie  that  tfie  Railroad  Oompur  bad  und  proper 
<llllgeneeand  oara  Id  thaanvloTment  and  lelSDtJoD 


i.  It  WHS  not  error  for  the  oourt  to  oharge  that 
tbe  defendant,  havtu  aUeeed  DevUKeuoe  on  the 
part  of  the  palntiffi  denombiBted  oontrlbutorr 
DBcllsenoe,  tt  must  be  established  t?  prepooder- 
auoe  of  enoence  to  warrant  tbe  Jury  In  Undiitf  it. 

Il  Where,  amn  tfae  oooclosloa  of  plalnUtrs  ease, 
oouDsel  for  defeDdsat  moTed  for  a  nonsuit,  whioh 
the  oourt  denied  and  an  exoeptlon  was  tahco  aod 
defendants  oounsel  ollerod  erldeDoe  In  support  of 
tbe  defease,  be  tbenfar  waiTed  the  eioepHon. 
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This  is  an  actioa  at  law  brought  b^  (he  de- 
feodaot  In  error  ag^nst  the  Northan  PadBc 
Ralltoad  Gompui;,  in  tbe  District  Gourtof  tfae 
Third  Judicial  District  of  tiie  Territory  of  Da- 
kota, lo  recover  damages  for  personal  injuries 
alleged  to  have  been  recdTed  by  tbe  plaiutlff 
while  in  the  employ  of  the  defendant,  by  rea> 
BOD  of  Its  alleged  negligence. 

Tfae  complaint  alleges  that  on  October  81, 
1881,  the  plaintiff  was  in  the  employ  of  thede- 
teodaDt  as  a  biakemao,  aa  duty  as  such  in  the 
yaidat  theCity  ofFaw.usecffortheptiTposo 
of  switching  cars  to  mAe  up  trslos,  In  whidb 
service  a  switch  engine  was  usedi  that  at  tbe 
time  ot  the  Injur*  the  enfrineer  of  the  switch 
engine  was  one  &iaaett,  who  it  is  alleged,  waa 
a  man  of  hasty  and  excitable  dispotdtion  and 
ongQvened,  violent,  aod  hasty  teinpa,  "And 
was  and  had  for  a  long  time  been,  whflefai  tbe 
employ  of  this  defenduit  as  engineer,  accna-  • 
toined  to  become  imduly  and  dangerously 
excited  and  angry,  and  while  imder  the  io- 
fluence  of  anger  or  excitement,  and  while  in 
the  performance  of  his  duty  as  engineer,  waa 
and  bad  been  accuBtomed  to  act  and  coadnct 
biniself  as  eDgioeer  in  a  meet  reckless  nunner, 
oausiDg  great  danger  and  peril  to  his  fellow 
serraDts,  and  especially  to  the  brskemeD  on  the 
trala  or  can  attached  to  or  moved  by  tbe  eo- 
gloe  on  which  be  was  engiDeer;''  and  that  fo 
consequence  thereof  "The  said  Engineer  was,  at 
the  time  of  tbe  injury  berehufter  refoied  lo, 
and  for  a  long  lime  prior  thereto  had  been.  Di- 
ligent, unskillful,  unfit,  and  Incompetent  toacft 
as  en^neer  of  ss^  switch  engine,  or  of  any  en- 
gine or  locomotive;  of  whidi  facts  the  defend- 
ant bad  notice  and  knowledge,  and  by  the  use 
of  ordinary  diligence  defen^uit  would  have  dis- 
covered and  learned  that  be  was  a  negligent 
and  an  unfit,  unskillful  and  unsafe  engines. 
And  tbisphiintUf  hsd  not  notice  or  koowledse 
prior  to  the  injury  to  him  hereinaft^  referrett 
to,  that  the  said  engineer  was  for  any  reason  or 
on  any  account  an  unfit  or  unsafe  person  load 
as  engineer." 

It  Is  further  alleged  that  at  the  time  of  the- 
Injury  the  plaintiff  "was  required,  in  the  per- 
formance of  his  duties  as  switch  hrakeman,  to- 
set  or  fasten  or  to  loosen  thebrakesof  thecnTB- 
which  were  being  switched  or  moved  in  th» 
said  yard,  and  he  was  at  tbe  lime  and  plac« 
aforesaid  required  to  perform  the  arid  duty  on 
tbe  cars  of  the  defendant,  which  were  belns- 
swltched  and  moved  by  the  engine  in  wbi(£ 
the  said  Bassetl  wss  engineer,  and  in  the  mov- 
hir  of  can  it  was  his  du^  as  brakeman  to  rive- 
signals  to  the  said  engineer,  and  of  the  saia  en- 
gineer to  obey  such  signals;  that,  at  the  time 
and  place  aforesaid,  and  while  Ibia  pltindO.  in 
tbe  performance  of  his  duties  as  brakemau  ac^ 
aforesaid,  was  upon  the  top  of  tbe  freiriit  cHr 
(part  of  a  trsln)  being  removed  in  tbe  aud  ysr^ 
by  tbe  engine  in  which  the  ssid  Bassea  wssm 
engineer,  and  while  the  said  Bassett  had  con- 
trol of  and  was  mana^ng  said  engine,  this 
plaintiff,  as  it  was  his  duty  to  do.  gaTetfaeaaid 
eng'jieer  a  signal  to  move  and  '  back '  tbe  caxs. 
attached  to  the  said  switch  engine  the  kngUt  oS" 
us  U.S^ 
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a  oeitaiD  Dumber  of  can  indicated  l^  the  tAg- 
[712]  qaI.  And  the  plaintiff,  as  he  waa  in  datv  re- 
quired to  be,  waa  standing  on  the  top  of  the 
rear  car  so  befaig  moved  backward;  and  before 
said  cars  had  been  moved  backward  the  dis- 
tance -which  they  were  intended  to  be  removed, 
and  the  distance  which  the  signal,  given  by  this 
plaintiff,  required  them  to  be  removed,  the  said 
engineer  unskillfully,  negligently,  recklessly, 
anosuddenly ,  and  contrary  to  his  duty,  stopped 
and  reversea  Uie  said  switch  engine  and  the  cars 
attached  thereto,  and  thereby  threw  thepUint- 
iff  off  the  rear  car  where  he  was  standing,  and 
where  it  was  his  du^  to  stand,  to  the  ground; 
and  thereupon  the  ssld  engineer  suddenly,  neg- 
ligently, recklessly,  and  violently  and  unskill- 
fully, then  and  there,  and  before  the  plaintiff 
had  time  to  or  could  move  out  of  the  reach  of 
the  cars  or  off  the  track,  moved  and  pushed 
the  said  engine  and  cars  backward  upon  said 
trade  and  on  to  and  over  the  plaintiff,  and  there- 
by greatly  injured  the  pliuntiff,  and  crushed 
and  oroke  both  of  his  legs,  so  that  it  then  and 
there  became  and  was  necessary  to  amputate 
them,  and  tbey  were  then  and  there,  on  account 
of  said  injuries,  amputated,"  etc. 

The  answer  of  the  defendant  alleged  "That 
the  said  faD  of  the  phdntiff  and  bis  said  inju- 
ries ranilting  therefrom  were  solely  caused, 
either  by  the  n^ligence  of  the  plaintiff  himself, 
or  by  that  of  some  one  or  more  of  the  employes 
of  the  defendant  engaged  at  work  together  with 
the  plaintiff  in  the  de^ndanf  s  said  yard  at  the 
time  of  the  happening  of  the  said  iniuries,  and 
not  l^  any  negligence  or  fault  on  uie  part  of 
thedefenoant.^ 

The  cause  was  tried  by  a  Jury,  and  resulted 
ip  ^  verdict  and  Judgment  for  the  plaintiff  of 
920,000  and  costs.  An  appeal  was  taken  from 
the  district  court  to  the  supreme  court  of  the 
Territory,  where  it  was  hc^rd  upon  a  record 
containinj^  a  statement  on  motion  for  a  new 
trial,  which  it  was  stipulated  might  be  treated 
as  a  bill  of  exceptions.  It  embocuesall  the  evi- 
dence upon  the  trial,  with  the  rulings  of  the 
court  during  its  progress,  and  the  charge  of  the 
court  to  thejury,  with  all  the  exceptions  there- 
to noted.  The  Judgment  of  the  dfotrict  court 
was  afllrmed.  From  that  Judgment  the  present 
writ  of  error  is  prosecuted. 

Mr.  James  Melf aa^ht,  for  plaintiff  in 
error: 

The  evidence  of  plaintiff  shows  negligence 
on  * ' 


Whenever  the  plaintiff's  case  raises  an  infer- 
ence of  contributory  negligence,  the  burden  of 
proof  is  upon  him  to  show  absence  of  contribu- 
tory negligence. 

Whittaker's  Smith,  Neg.  888,  note;  Pierce 
R  R  208. 290.  800;  2  Rorer  R  R  1028-1025; 
Addision  Torts,  §  586;  15  Western  Jurist,  529; 
Robinaonv,  HVrt^rw  P<w.  5.  iJ.  O?.  48  CaL  426; 
Nehrbeu  v.  Cntral  Bac.  R  R  Co,  14  Am.  & 
Eng.  R  R  Cas.  670,  678;  KeUey  v.  Ohica^  d 
N,W.  R  Co.  60  Wis.  480;  8eh%dtz  v.  Ohicagod 
N.  W.  R  Co.  67  Wis.  616;  Both  v.  Peten,  55 
Wis.  411,412;iVtottM«v.  Jfin<?ra/i\»n<,28  Am, 
Rep.  558;  8.  O.  48  Wis.  618;  Texas  eteR.  Co.  v. 
Murphp,  46  Tex.  856;  BouiUm  dJ.C.R  Co.  v. 
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Cowser,  57  Tex.  298;  New  Jersey  BsBprest  Co.  v. 
NieJioU,  88N.  J.  L.  434;  MooreY.  CerUralR  R 
Co.  24  N.  J.  L.  268;  Lincoln  v.  Walker,  18  Neb. 
244;  KaneoMPac.  R.  Co.  v.  Pointer,  14  Kan.  87; 
Baltimore d  O.RRCo.y.  Whitaere,  85  OhiO" 
St.  627;  Bobison  v.  Gary,  28  Ohio  St  241;  8treet 
R.  R.  Co.  V.  Mltheniui,  19  Am.  &  Eng.  R  R 
Cas.  191;  A  a  40  Ohio  St.  876;  Pttducah  d  M. 
B.  B.  Co.  V.  Boehl,  18  Bush,  44  Oaeeidff  v. 
AngeU,  84  Am.  Rep.  690:  S.  C.  12  R  I.  447;^ 
Hays  V.  Gallagher,  72  Pa.  140;  Beatty  v.  Gilmore, 
16  Pa.  468;  Mocum  v.  Weitherick,  22  Minn.  152;. 
Wimhip  V.  Bnfield,  42  N.  H.  197;  Denver,  8. 
P.  d  P.  R  R  Co.  V.  Piekard,  8  CoL  168; 
Northern  Cent.  R  Co.  v.  State,  81  Md  857; 
Miller  v.  8t.  Louie  R.R  C0.6  Mo.  App.  471; 
BueschinoY.  8t.  Louis  Gaslight  Co.  78  Mo.  219; 
8.  C,  89  Am.  Rep.  503;  Daui  v.  Northern  Pae. 
B.  Co.  18  Fed.  Rep.  625;  Dunmeadv.  American- 
Min.  d  8.  Co.  i  McCrary,  244;  Holland  v. 
Chicago.  M.  d  i^.  P.  B.  Co.  5  McCrary,  549; 
SehoflOdY.  Chicago,  M.  d  8t.  P.  B.  Co.  8  Fed. 
Rep.  488;  Collins  v.  Davidson,  19  Fed.  Rep.  88; 
GraveUe  v.  Minneapolis  d  8t.  L.  B.  Co.  10  Fed. 
Rep.  711;  DelgerY.  St.  Paul,  14  Fed.  Rep.  567; 
Washington  d  G.  B.  B.  Co.  v.  Gladmon,  82  U.  » 
8.  15  Wall.  401  (21:  lU);  Indianapolie  d  8t.  L. 
B.  R  Co.  V.  fforst,  93  U.  8.  291  (28:888). 

Plain  tiff, by  unnecessarily  assuming  a  aanger>^ 
ous  position,  was  guilty  of  contributory  negli- 
gence. 

Pierce,  R  R  879;  Baltimore  d  P.  R  B.  Co. 
V.  Jones,  95  U.  8.  489  (24: 506);  Davis  y.  Detroit 
d  M.  RRCo.A  Am.  Rep.  864;  ffayden  v. 
SmithviUe  Mfg.  Co.  29  Conn.  559;  Mad  River 
dL.  B.  R.R.  Co.Y.  Barber, 60hio  St.  668-5; 
Leary  v.  Boston  dA.RRCo.  189  Mass.  580. 

Plaintiff,  by  remaining  in  the  employment  of 
the  Railroad  Company,  with  knowledge  that 
Bassett  was  incompetent,  without  complaint, 
assumed  the  risks  arising  from  such  cause. 

SchulUv.  Cliieago dN.W.  R  R.  Co.  67  Wi^ 
616;  Hughes  v.  Winona  d  St.  P.  R  R  Co.  2T 
Minn.  137;  Ferguson  v.  Central  Iowa  R  Co.  S^ 
Iowa,  298. 

-  The  law  will  not  permit  the  employer  to  be 
saddled  with  the  consequences  of  neghgenceon 
the  part  of  his  employe. 

Columbus,  C.  d  L  C.  B.  Co.  v.  Troeseh,  5T 
m.  155;  Baltimore  d  P.B.B.Co.v.  Jones,  supra. 

The  employ§  assumes  the  risks  and  negli- 
gence of  his  employer  in  selecting  fellow  serv- 
ants, known  to  emplqyL 

Laning  v.  N  T.  Gent.  B.  B.  Co.  49  N.  Y. 
521;  8.  C.  10  Am.  Rep.  417;  8  Wood,  R  R 
Law.  1454-1456. 1481, 1508,  1509;  Philadelphia 
W.  d  B.  B.  R.  Co.  V.  Stdibing,  19  Am.  &• 
Eng.  R  R  Cas.  86;  Chicago  d  A.B.R  Co.  v. 
Robinson,  106  Dl.  142;  Beach,  Contrib.  Neg. 
191,192,  195;  Schofleldy.  Chicago,  M.  d  St.  P. 
B.  B.  Co.  2  McCrary,  268;  Cliicago,  B.  L  d  P. 
B.  B.  Co.  V.  Houston,  95  U.  8.  697  (24: 542). 

Whenever  an  employe  discovers  anything^ 
affecting  the  safety  of  the  machinery  or  the  fit- 
ness and  competence  of  the  servants,  he  cannot 
be  silent  and  escape  the  consequences. 

Beach,  Contrib.  Neg.  872  and  notes  1  and  8; 
Jaekeon  v.  Kansas  City,  L.  d  8,  K.  R  B.  Co, 
31  Kan.  761. 

It  is  not  sufficient  that  the  plaintiff  report  the 
carelessness  and  recklessness  of  the  coemploy 6. 
There  must  be  a  promise  to  discharge. 

Clark  V.  St.  Paul  d 8.  C.RR  Ob. 28 Minn.  128. 
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Tbc  servant  is  under  no  less  obligation  to 
•provide  for  bis  own  safety  than  the  master  is  to 
provide  it  for  bim. 

Rains  y.  St.  LauU,  1.  M.  A  8.  B,  Oo,  86  Am. 
Hep.  459;  O/iieago,  R.LA  P.  R,  Oo.  v.  Clark, 
15  Am.  &  £ng.  R.  R  Cas.  261;  Umhaek  t.  Lake 
Shore  dt  M.  8.  H.  Co.  8  Am.  &  Ene.  R.  R. 
Cas.  08;  8mith  v.  8t.  Louis,  K.  C.  A  N.  R.  Co. 
38  Am.  Hep.  484. 

Wben  an  employ^,  after  having  an  opportu- 
nity to  become  acquainted  with  the  risks  of  his 
■situation,  volunti^y  accepts  them,  he  cannot 
-complain  if  he  be  subsequently  injured  by  such 
exposure. 

Smith  T.  8t.  Louis,  K.  C,  A  K  B.  Oo.  and 
Jiains  v.  8t.  Louis,  L  M.  A  8.  R  Oo.  supra, 
KeUey  v.  Silver  Spring  Co,  84  Am.  Rep.  615; 
Gibson  V.  ErU  R.  Co.  68  N.  Y.  449;  Michigan 
Cent.  R.  R.  Co.  v.  Smithson,  1  Am.  &  Eng.  R 
R.  Cas,  108,  note;  McOlynn  v.  Brodie,  81  CaL 
r.77;  Stone  v.  Oregon  City  Mfg.  Co.  4  Oregon, 
52;  Kanwu  Ikic.  R.  R*  Co.  ▼.  Pea^^  29  Kan. 
169;  Jackson Y.  Kansas  dip,  L.  AS.  K.  R.  R. 
Co.  supra;  Day  v.  Toledo,  0.  8.  A  D.  R.  Co.  2 
Am.  &  Eng.  R.  R  Gas.  126;  TouU  v.  Sioux 
diy  AP.B.B.  Oo.  21  Am.  A  Eng.  R.  R  Cas. 
.589. 

ifr.Thomas  Wilson,  fordefendantin  error: 

An  error  of  the  court  in  sustaining  the  chal- 
lenge to  the  jurors  would  not  be  ground  for  re- 
versa) 

Northern  Pae.  B.  B.  Co.  v.  Herbert,  116  U. ' 
•8.642(29:755).  ^ 

Evidence  of  the  general  reputation  of  an  en- 
^neer  is  competent. 

Pierce,  R  R  288;  Oilman  v.  Eastern  B.  B. 
Corp.  10  Allen,  288;  Davis  v.  Detroit  A  M.  B. 
B.  Co.  20  Mich.  105;  FYaeier  v.  Pennsylvania 
B.  B.  Co.  88  Pa.  104;  Whart.  Neg.  2d  ed.  §  237; 
^  Tbomp.  Nep:.  1053,  1054. 

This  court  will  not  pass  upon  the  weight  and 
«ufficiency  of  the  evidence. 

K  Y.  Cent.  A  H.  B.  B.  B.  Go.  v.  Fraloff,  100 
U.  8.  81  (25: 584);  Mercantile  Mut.  Ins.  Co.  v. 
Folsom,  85  U.  8. 18  WaU.  248.  249  (21: 882,  888); 
Barreda  v.  Silsbee,  62  U.  8.  21  How.  166.  167 
<16: 92,  08);  Pennsylvania  B.  B.  Oo.  v.  Werner, 
W  Pa.  66. 

It  was  competent  for  the  jury  to  infer  the 
absence  of  fault  on  part  of  plaintiff  from  gen- 
-era!  and  known  disposition  of  men  to  teke 
-aire  of  themselves  and  keep  out  of  the  way  of 
-danger. 

Northern  Cent.  R  Co.  v.  State,  29  Md.  488; 
Weiss  V.  Pennsylvania  B.  B.  Co.  79  Pa.  890; 
Pennsylvania  B.  B.  Co.  v.  Weiss,  87  Pa.  447. 

If  there  had  been  strong  evidence  of  concur- 
ring negligence  on  his  part,  the  question  would 
have  been  a  matter  for  the  jury  and  not  for  the 
<x)urt. 

Hough  V.  Texas  A  P.  B.  B.  Co.  100  U.  8.  225 
<25:617);  Pennsylvania  B.  B.  Co.  v.  Weiss, 
supra;  Lawless  v.  Connecticut  River  B.  B.  Co. 
186  Mass.  1;  Snow  v.  Housatonic  B.  B.  Co.S 
Allen,  441;  Thomas  y.  Western  Union  Tel.  Co. 
100  Mass.156;  Looney  v.  McLean,  129  Mass.  88, 
Z^\Dewire  v.  Bailey,  181  Mass.  169;  Pierce  R 
R  814,  817-819:  Fernandes  v.  Sacramento  City 
B.  Co.  52  Cal.  45;  TItompson  v.  North  Eastern 
B.  Co.  2  Best  &  8.  (110  Eng.  C.  L.  106);  Fa^^ 
^.Northern  Cent.  B.  Co.  82  N.  Y.  870;  WOtem 
T.  N.  7.  Cent.  A  H.  B.  B.B.Co.^TS{.  Y.  455; 
Thurber  v.  Harlem  Bridge,  M.  A  F.  B.  B.  Co. 
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60  N.  Y.  881;  Mayo  v.  Boston  A  M.B.B.  Co. 
104Ma88.187, 141,1^;  Me0uUyY.0larke,40}^tL. 
909, 4Qfi;Bus9eUY.  Minneapolis  A  St.  L.B.  Oo. 
82  Minn.  fS80;  Stoddard  y.  St.  Louis,  K.  0.  A  N. 
B.Co.^  Mo.  514, 520, 621;  Pennsylvania  B.  B. 
Co.  Y.  Bamett,  59  Pa.  264;  West  OJiester  A  P. 
R  B.  Oo.  Y.  MeElwee,  67  Pa.  815;  Orissey  y. 
Hestonville,  M.  A  F.P.  B.  Oo.75  Pa.  86. 

If  plaintiff  knew  Bassett^  at  times,  to  be  care- 
less or  reckless,  that  would  not  have  been  ab- 
solutely condtisive  of  want  of  due  care  on 
plaintiff's  i>art,  or  have  justified  Uie  court  in 
taking  the  case  from  the  jtuy. 

Hough  Y.  Texas  A  P.  B.  R  Oo.,  Lawless  v. 
Contieetieut  Biver  B.  R  Co.,  Looney  v.  McLean, 
BusscUy.  Minneapolis  ASt.  L.B.RO0.  supra; 
Patterson  v.  Pitttbnrg  A  O.B.R  Oo.  76  Pa. 
889;  Ford  v.  Fitehburgh  R  R  Co,  110  Mass. 
261;  Sanborn  Y.  Madera  Flume  A  leading  Oo. 
70  Cal.  261. 

It  is  not  allowable  to  assume  as  existing  facts 
bot  proven,  and  to  ask  a  direction  to  the  jury 
upon  such  assumption. 

Washington  A  O.  B.  R  Oo.  y.  Qladman,  83 
U.S.  15  Wall.  409(21:116). 

The  servant  has  a  right  to  understand  thai 
the  master  has  taken  reasonable  care  by  associ- 
ating him  only  wiUi  persons  of  ordinary  skill 
and  care. 

Plaintiff  had  a  right  to  assume  that  his 
master  had  donehis  du^  and  had  used  due  care 
^  employ  fit  servants. 

Whittaker's  Smith,  Neg.  887;  Bobinson  v. 
Western  Pac.  B.  B.  Co.  48  Cal.  421;  Shearm.  & 
Redf.  Neg.  §81; Beeves  v.  Delaware,  L.  A  W. 
B.  B.  Co.SOPtL.  454,  460, 461;  Brown  y.  Lvnn, 
81  Pa.  510;  Ernst  v.  HudsonBiver  B.R  Oi>.2S 
N.  Y.  28,  88. 85,  86,  40;  P&rter  v.  Hannibal  A 
St.  J.  B.  B.  Co.  60  Mo.  160;  Oonroy  v.  Vulean 
Iron  Works,  62  Mo.  85;  Daley.  St.  Louis,  K.  0. 
AN.  B.  Co.  68  Mo.  455;  Wood,  Mast  &  Serv. 
g§  878, 885, 400;  Muldowney  v.  lUimns  Cent.  R 
Co.  86  Iowa,  462,  470,  471;  Ford  v.  Fitchburg 
B.  B.  Co.  110  Mass.  260. 

Due  care  is  not  merely  such  care  as  other 
railroad  companies  exercise. 

Wabash  R  Oo.  v.  McDaniels,  107  U.  a  454 
(27:606);  CayzerY.  Taylor,  10  Gray,  274. 

The  Durdenis  on  the  defendant  to  show  con- 
tributory negligence  of  plaintiff. 

Indianapolis  A  8t.  L.  9.  B.  Oo.  y.  Horst,  98 
U.  8.  298  (28:  900).  Pennsylvania  B.  B.  Oo.  y. 
Weber,  76  Pa.  157. 

The  verdict  in  this  suit  was  rendered  June 
29, 1888.  On  February  16, 1884,  defendant's 
counsel,  against  the  objection  and  exception  of 
plaintiff's  coimael,  proposed  numerous  ezoep- 
nons.    Such  exceptions  cannot  be  considerecL 

St.  Oroix  Lumber  Oo.  v.  Pennington,  2  Dak. 
467;  Light  v.  Kennard,  10  Neb.  880;  Boode  v. 
Dunbar,  9  Neb.  96;  Phcmix  L.  Ins.  Oo.  t.  Bad- 
din,  120  U.  8. 188, 196(80: 644, 648). 

This  court  will  presume  nothing  in  favdir  of 
the  party  alleghig  error. 

Carman  v.  Pulte,  21  N.  Y.  647;  OrarU  v. 
Morse,  22  N.  Y.  824;  Briant  v.  Trimmer,  47 
N.  Y.  96;  Allegheny  Citu  v.  Nelson,  25  Pa.  888. 

The  jury  could  not  legally  find  that  there 
was  contributory  neglig^ce,  unless  that  fact 
was  ^own  by  the  evidence. 

An  employ^  is  not  bound  to  inquire  at  to  la* 
tent  defects. 

Whart.  Neg.  g  214. 
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Mr.  JusHee  Matthews  deUvered  the  opin- 
ion of  the  court: 

It  appears  from  the  bill  of  ezoeptionB  that  at 
the  conclusion  of  the  plaiotifiTs  case  counsel  for 
the  defendant  moved  for  a  nonsuit,  which  the 
court  denied;  and  an  exception  was  taken, 
which  is  still  insisted  on  here.  The  defend- 
ant's counsel,  however,  offered  evidence  in 
support  of  the  defense,  and  therebv  waived  this 
exception.  Aeddent  Im^  Oo  v.  Urandal^  120 
U.  8.  527  [80:7401.  When  all  the  evidence 
had  been  submittea  on  both  sides,  the  defend- 
ant by  its  counsel  demurred  to  the  evidence  and 
mov^  the  court  to  dismiss  the  action,  which 
the  court  refused  to  do;  and  thereupon  the  de- 
fendant requested  the  court  to  direct  the  Jury 
to  find  a  verdict  for  the  defendant,  which  re- 
quest was  refused,  and  an  exception  taken. 
The  question  raised  by  these  rulings  and  the 
exceptions  thereto  is  whether  there  was  suffi- 
cient evidence  to  justify  the  court  in  submitting 
the  cause  to  the  jury. 

There  was  certainly  evidence  tending  to  es- 
tabUsh  the  following  state  of  facts:  that  Bas- 
sett  had  been  in  the  employ  of  the  defendant 
as  engineer  in  that  yard  before  plaintiff  was  in- 
lured  about  a  year;  that  during  that  time  he 
had  by  his  conduct  f  reauently  &own  his  negli- 
gence, recklessness,  ana  unfitness  for  the  place; 
that  complaints  had  at  different  times  been 
made  of  his  negligent  and  reckless  conduct  to 
the  defendant's  representatives  at  Fargo;  th»t, 
notwithstanding  such  complaints,  he  was  re- 
tained in  the  same  service,  except  during  short 
intervals  when  he  had  been  discharged  two  or 
three  times  for  misconduct;  that  the  plaintiff 
at  the  time  of  the  injury  had  only  been  in  the 
employ  of  the  defendant  about  two  weeks,  and 
only  about  one  week  of  that  time  with  Bassett; 
that  he  worked  as  night  brakeman;  that  on  the 
night  of  the  injury,  and  about  fifteen  or  twen- 
ty minutes  before  the  accident,  the  yard  master 
(»11ed  up  the  switching  crew,  who  had  been 
asleep  for  a  short  time,  and  ordered  plaintiff  to 
direct  Bassett  to  move  his  engine  so  as  to  com- 
mence switching  cars  at  the  point  named;  that 
they  were  in  haste  toget  ready  for  a  train  soon 
to  come  in  from  the  East;  that  the  plaintiff,  as 
directed  by  the  yard  master,  urged  Bassett  to 
move  promptly,  on  account  of  which  angry 
words  passed  between  them;  that  thereafter, 
while  under  the  direction  of  the  yard  master, 
they  were  backing  some  cars,  and  whUe  he 
was  standing  on  top  of  and  near  the  rear  end  of 
the  head  car,  which  was  the  farthest  from  the 
engine,  the  plaintiff  gave  the  signal  to  the 
engineer  to  back  seven  or  eight  car  lengths; 
that  it  was  the  duty  of  the  plaintiff  to  give  such 
signals  and  of  the  engineer  to  obey  them,  and 
to  continue  backing  until  he  was  signaled  to 
stop;  that  when  he  had  backed  about  three  car 
lengths  he,  without  any  warning  to  the  plaint- 
iff and  without  any  reason  or  necessity  there- 
for, very  suddenly,  rec^essly,  and  negligently 
reversed  his  eng^  without  shutting  off  the 
steam,  giving  the  train  so  sudden  and  violent  a 
lerk  as  to  throw  the  plaintiff  off  and  inflict  the 
injuries  complained  of. 

Clearly,  this  made  a  case  for  the  plaintiff, 
unless  overthrown  by  a  successful  defense. 

It  is  daimed,  however,  by  counsel  for  the 
defendant  below,  that  there  was  evidence  diow- 
f  ng  that  the  plaintiff  was  guilty  of  contributory 
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negligence  in  two  particulars:  first,  that  he  had 
knowledge  of  Bassett's  incompetency,  and 
ought,  on  that  account,  to  have  refused  to  serve 
with  him;  and,  second,  that  he  was  standing 
too  near  the  rear  of  the  car  without  sufficiently 
guarding  himself,  by  holding  on  or  bracing 
himself  against  the  effect  of  sudden  changes 
of  motion  which  were  to  be  expected  in  the 
business  of  switching.  But  whether  or  not  the 
plaintiff  was  in  such  fault  as  materially  contrib- 
uted to  the  injury  in  these  particulars  depend- 
ed upon  a  consideration  of  all  the  circumstances 
of  the  case;  and  there  Was  evidence  sufficient  to 
Justify  the  lury  in  concluding,  as  they  did,  that 
the  plaintiff  was  not  guilty  of  negligence  in 
these  particulars. 

At  Uie  request  of  the  defendant  the  court 
gave  to  the  fury  the  following  instructions: 

"In  order  to  recover  in  this  suit,  the  plaintiff 
must  have  established  the  foUowing  proposi- 
tions, to  wit:  1,  ttiat  the  plaintiff  was  hurt  ....^ 
through  the  negligence  or  improper  conduct  of  L  •  *"  J 
Arthur  D.  Bassett;  2,  that  the  defendant  neg- 
lected to  use  ordiifory  care  in  the  selection  of 
Bassett  as  the  employ^  for  running  the  switch 
engine  mentioned  in  the  evidence;  8,  that  the 
plaintiff  was  free  from  negligence  on  his  part 
which  contributed  to  the  injury." 

'*If  the  Jury  believe  that  the  plaintiff  failed 
to  use  due  care  under  all  the  circumstances  in 
conducting  himself  while  standing  on  top  of  the 
car  referred  to  in  the  evidence,  and  that  such 
wai\t  of  care  on  Itis  part  contributed  to  produce 
ms  fall  from  the  car,  then  the  Jury  must  find 
for  the  defendant." 

"If  the  Jiury  believe  tiiat  the  plaintiff  failed 
to  use  due  care,  under  all  the  circumstances,  in 
conducting  himself  while  standing  on  the  car 
referred  to  in  the  evidence,  and  tlmt  such  want 
of  care  on  his  part  contributed  to  produce  his 
fall  from  the  car,  in  such  case  the  Jury  roust 
find  for  the  defendant,  although  it  is  of  opinion 
that  Bassett  was  an  unfit  person  to  run  the 
engine  in  question,  and  was  guilty  of  actual 
negligence  in  running  it  on  thS  occasion." 

"In  order  to  charge  the  defendant  in  this 
suit  on  the  ground  or  Bassett  having  been  an 
unfit  man  to  run  the  engine  in  question,  the 
unfitness  must  have  been  of  a  nature  tending 
to  make  working  with  him  and  his  engine  un- 
usually perilous." 

The  court  also,  among  other  things  not  ex- 
cepted to,  instructed  the  jury  as  follows: 

"The  employer  is  not  hable  for  dama&;es  sus- 
tained by  one  employ^  caused  by  the  negligence 
of  another  employ^  engaged  in  the  same  gen- 
eral business,  unless  the  employer  is  guilty  of 
negligence  from  which  the  injury  resulted,  and 
it  &  held  that  he  who  engages  in  the  employ- 
ment of  another  for  the  penorroance  of  specific 
duties  and  services  for  compensation,  takes 
upon  himself  the  natural  and  ordinary  risks  and 
perils  incident  to  the  performance  of  such  ser- 
vices, and  in  legal  contemplation  the  compen- 
sation is  adjusted  accoraingly.  These  are 
perils  which  the  servant  is  likely  to  know,  and 
against  which  he  can  as  effectually  guard  as 
tiie  employer;  they  are  perils  inciaent  to  the 
services,  and  which  can  be  as  distinctly  fore- 
seen and  provided  for  in  the  rate  of  compensa- 
tion as  any  other."    Also:  [716] 

"The  duties  and  liabilities  of  employer  and 
employ^  to  each  other  are  defined  by  the  Code 
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cr  Statute  of  this  Territory  which  most  control 
this  case,  as  follows:  'An  employer  is  not 
bound  to  indemnify  his  employ^  for  losses  suf* 
fered  by  the  latter  in  consequence  of  the  ordin- 
ary risks  of  the  business  in  which  he  is  employ* 
ed,  or  in  consequence  of  the  negligence  of 
another  person  employed  by  the  same  employ- 
er in  the  same  general  business,  unless  he  has 
neglected  to  use  ordinary  care  in  the  selection 
of  the  culpable  employ^.' "    And: 

"But,  gentlemen,  ii  you  find  from  the  evi- 
dence that  the  defendant  company  was  guil^ 
of  negligence  in  not  providing  a  safe  and  fit 
man  to  run  tliat  engine,  in  consequence  of 
which  you  also  find  the  accident  occurred,  stiU, 
if  the  plaintiif  failed  to  exercise  that  prudence, 
care  and  caution  which  a  prudent  man,  under 
similar  circumstances,  oraioaril]^  would  ex- 
ercise, which  contributed  to  the  injury,  he  is 
not  entitled  to  recover." 

The  court  also  instructed  the  jury  as  follows: 

"It  is  also  true  that  if  the  plaintiff  had  full 
knowledge  of  the  reckless  and  careless  habits 
of  the  engineer  Bassett,  as  complained  of  hj 
him,  or  had  reason  to  know  of  such  reckless- 
ness and  carelessness,  he  should  either  have 
quit  the  service  or  reported  the  facts  to  tiie  of- 
ficers of  the  Ck>mpany  having  the  power  to  dJs- 
charjB;e  him,  and  a  failure  to  do  so  might  be 
negligence  on  his  part:  but,  gentlemen,  it  is  for 
you  to  say,  ^from  all  the  attending  circum- 
stances, whether  he  was  neglectful  m  that  re- 
gard. 

"Whfle  this  rule  of  law  above  stated  is  gen- 
erally true,  a  reasonable  view  must  be  taken  in 
its  application  here.  The  evidence  tends  to 
show  that  this  plaintiff  had  been  at  work  in 
this  yard  but  a  short  time,  and  only  a  part  of 
that  time  with  or  under  this  engineer  &issett^ 
Now,  had  he  such  knowledge,  or  had  he  such 
an  opportunity  to  know  oi  the  careless  and 
reckless  habits  of  Bassett  that  rendered  it 
duigerous  for  him  to  work  with  him,  and  made 
it  his  duty  to  have  refused  to  continue  in  sucli 
service,  or  have  reported  him  to  the  officers  of 
the  Company?^ 

And  also: 

"The  plaintiff  must  establish  every  material 
fact  by  a  preponderance  of  evidence;  and  the 
defendant  having  alleged  negligence  on  the  part 
of  the  plaintiff,  denominated  contributory  neg- 
ligence, it  must  be  established  by  a  preponder- 
ance of  evidence  to  warrant  you  in  finahig  it; 
and  upon  this  question  you  must  decide." 

The  defendant  requested  the  court  to  give  the 
jury  the  following  instruction: 

"If  the  plaintiff  knew,  or  had  the  opportuni- 
ty of  knowing,  before  his  fall  from  the  car  in 
question,  that  Bassett  was  an  unfit  or  unsafe 
man  to  run  ^e  engine  in  question,  in  that  case 
it  was  the  plaintifrs  duty  to  refuse  to  work  with 
him  any  longer,  and  his  failure  to  do  so  would 
prevent  him  from  recovering  in  this  suit." 

Which  request  to  give  said  instruction  the 
court  refused,  to  which  ruling  the  defendant 
duly  excepted. 

The  defendant,  by  its  counsel,  thereupon  re- 
quested the  coiurt  to  give  to  the  jury  thefoUow- 
ing  instruction: 

"The  evidence  adduced  on  behalf  of  the 
plaintiff  tended  to  show  that  Bassett  was  guilty 
of  neglifirence  in  running  his  engine  during  the 
ssme  night  on  which  Uie  plaintiff  was  hurt, 
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previous  to  the  accident,  and  while  the  plainv 
iff  was  working  with  him.  If  the  jury  believe 
such  to  have  been  the  fact,  it  must  find  for  the 
defendant" 

Which  reonest  to  give  said  instruction  the 
court  refused,  to  whidi  ruling  the  defendant, 
by  its  counsel,  duly  excepted. 

At  the  plaintiirs  request  the  court  gave  the 
jury  the  following  instructions: 

"This  plaintiff,  when  he  voluntarily  ratered 
into  the  employ  of  the  defendant,  took  the  risk 
of  dangers  ordinarily  attending  or  incident  to 
the  business  in  which  he  was  employed,  includ- 
inff  the  perils  arisiAg  hom  carelessness  of  hia 
f^ow  servants." 

To  which  the  defendant,  by  its  counsel,  duly 
excepted. 

The  court  thereupon,  at  the  request  of  the 

Klaintiff*s  counsel,  instructed  the  jury  as  fol- 
>ws: 

"But  the  above  rule  is  subiect  to  the  follow- 
ing limitation  or  exception,  yizi  That  the  mas- 
ter or  employer,  whether  a  natural  person  or  a 
corporate  body,  is  legally  bound  to  use  due  care 
not  to  expose  the  servant,  when  conducting  the 
master's  business,  to  perils  or  hazards  against 
which  he  may  be  guarded  by  proper  diligence 
upon  the  part  of  me  master.^' 

To  this  the  defendant,  by  its  counsel,  duly 
excepted. 

The  court  thereupon,  at  the  request  of  the 

{>laintiff's  counsel,  instructed  the  jury  as  fol- 
ows* 

'That  hi  this  case,  while  the  defendant  did 
not  guaranty  to  its  servants,  or  to  this  plaint- 
iff, that  the  engineer  on  the  switch  engine  in 
its  yard  at  Fargo  should  be  careful  or  sknifal 
or  competent,  yet  it  was  bound  to  exercise  prop- 
er care  to  get  a  person  in  all  respects  fit  for  the 
place;  and  if  after  defendant  had  employee^ 
such  engineer  it  learned,  or  had  reason  to  be- 
lieve that  he  was  careless,  reckless,  or  incompe- 
tent, it  was  its  duty  to  discharge  him. 
To  this  the  defendant  duly  excepted.** 
The  court  thereupon,  at  the  reauest  of  the- 

1>laintiirs  counsel,  instructed  the  jury  as  f  ol* 
ows: 

"That  if  the  defendant  was  careless,  either 
in  employing  or  retaining  in  its  service  a  rede- 
less,  incompetent,  or  careless  engineer  on  sai^fi 
engine,  and  on  account  of  the  rectdessnesa,  ixi- 
competence,  or  carelessness  of  such  engineei- 
the  plaintiff  was  injured,  without  fault  or  nof?- 
ligence  on  his  part,  thei:,  in  such  case,  the  R&il- 
road  Company  is  hable  to  him  for  the  dama^^e^ 
resulting  from  such  injury." 
To  this  the  defendant  duly  excepted. 
The  court  thereupon,  at  the  request  of 

{)laintiff's  counsel,  instructed  the  jury  as 
ows: 

"That  sound  sense  and  public  policy 
that  railroad  companies  diould  not  be 
from  liability  to  their  employes  for  injuria 
suiting  from  the  incompetency,  n^igence, 
carelessness  of  co^mploy^s,  when,^  ibe    ex- 
ercise of  proper  diligence,  such  injuries  o^^l^t 
be  Avoided." 

To  which  the  defendant,  by  its  counsel,  <S  .^y 

The  court  thereupon,  at  the  reooest  off   ^;|^ 
plaintiff's  counsel,  instructed  the  jury  mm    Trx^ 
lows: 

"That  the  plaintiff  had  aright  tosKa^i*.. 
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And  avame  thai  the  Railroad  Company  had 
Hied  proper  diligence  and  care  in  the  employ- 
ment ana  retention  of  an  engineer." 
The  conrt  thereupon,   at  the  request  of 

ClaintUTs  counsel,  instructed  the  Jury  as  f ol- 
>W8: 

"That  what  will  amount  to  proper  care  and 
diUsence  in  the  selection  of  a  servant  for  a  par- 
ticular duty  or  in  the  retention  of  such  servant 
will  in  part  depend  on  the  character  and  respon- 
sibility of  that  duty  which  said  servant  fa  to 
perform.  The  greater  the  danger  from  the 
negligence,  incompetence,  or  carelessness,  the 
greater  the  care  should  be  in  his  selection  or  re- 
tention; for  instance,  the  same  degree  of  dili- 
gence or  care  which  is  required  in  the  employ- 
ment of  a  locomotive  engineer  would  not  be  re- 
quired in  the  emplovment  of  a  fireman." 

To  this  the  defendant  duly  excepted. 

The  court  thereupon,  at  the  request  of  plaint- 
ilTs  counsel,  instructed  the  Jury  as  follows: 

*'If  Basset^  the  engineer  in  the  yard  at  Farso, 
was  careless,  reckless,  or  incompetent,  ana  if 
such  carelessness,  incompetency, or  recklessness 
caused  the  injury  to  the  plaintifF,  then  if  the 
amenta  or  servants  of  this  defendant,  whose  duty 
it  was  at  that  time  to  employ  and  discharge  him 
if  unfit,  did  not  exercise  due  care  in  the  em- 
ployment of  6assett,or  if  after  he  was  employed 
they  in  fact  knew  that  he  was  careless,  reckless, 
or  incompetent,  or  if  by  the  exercise  of  due 
care  th^  would  have  discovered  that  he  was 
careless,  reck1ess,or  incompetent,  then  the  Rail- 
road Company  is  liable  to  the  plaintiff  for  any 
injury  he  mav  have  suffered  from  such  care- 
lessness, recklessness,  or  inoompentency  of  Bas- 
sett,  if  the  plaintiff  himself  was  not  ffuilty  of 
any  negligence  which  contributed  to  that  in- 

Jwrj."  -J 

To  this  the  defendant  duly  excepted.     ^ 
The   court   thereupon,  at    the   request  of 

Elaintiff'a  counsel,  instructed  the  Jury  as  fol- 
)ws: 

"Ordinary  care  or  due  care  in  such  cases  is 
not  merely  such  care  as  other  railroad  compa- 
nies exerelse  under  like  circumstances,  for  other 
railroad  companies  may  be  careless.  Ordinary 
care  in  the  selection  or  retention  of  servants  in 
such  cases  implies  that  degree  of  diligence  and 

Erecaution  which  the  exigencies  of  the  particu- 
Lr  service  reasonably  require— that  is,  such  care 
as,  in  view  of  the  consequences  that  may  result 
from  negligence  on  the  part  of  employes,  is  fair- 
ly commensurate  with  the  perils,  or  dangers 
likely  to  be  encountered." 

To  this  the  defendant,  by  its  counsel,  duly 
excepted. 

The  court  thereupon,  at  the  request  of 
plaintiff's  counsel,  instructed  the  Jury  as  fol- 
lows: 

•  '*The  Jury  have  not  legally  a  right  to  find 
that  the  plaintiff  Mares  was  guilty  of  negligence 
which  contributed  to  his  injury  unless  the  Jiuy 
finds  that  that  fact  is  shown  by  a  proponder- 
ance  of  evidence." 

And  to  this  the  defendant  duly  excepted. 

We  think  the  court  was  clearly  right  in  re- 
fusing to  give  the  peremptory  instructions  asked 
for  by  the  defendant,  that  if  the  plaintiff  knew 
or  even  had  the  opportunity  of  knowing,  before 
his  fidl  from  the  car  in  question,  that  Bassett 
was  an  unfit  or  unsafe  man  to  run  the  engine 
in  question,  it  was  the  plaintiff's  duty  abaolute- 
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]y  to  refoae  to  work  with  him  any  longer,  and 
that  his  failure  to  do  so  would  prevent  him 
from  recovering  in  this  suit.    The  duty  of  the 

Slaintiff  under  such:  cireumstancea  is  not  to  be 
etermined  by  the  single  fact  of  his  knowledge 
of  the  danger  he  incurred  by  continuing  to 
serve  with  a  coemploy6  known  oy  him  to  be  an 
unfit  and  incompetent  person.  It  was  enough 
for  the  court  to  say,  as  it  did,  that  a  failure  on 
the  part  of  the  plaintiff  to  refuse  to  work,  in 
view  of  that  knowledge  on  his  part,  might  be 
negligence  on  his  part  The  qualification  was 
correct,  that  it  was  for  the  Jury  to  say  from  all 
the  attending  dreumstances  whether  bis  fail- 
ure to  do  so  was  in  fact  contributoiy  negligence. 
A  suitable  judgment  on  that  question  can  only 
be  reached  oy  carefully  welguinfl;  the  probable  . 
consequences  of  both  courses  of  conduct,  and 
it  might  well  happen  that  even  at  the  risk  of 
injury  to  himself,  occasioned  by  the  unskillful- 
ness  of  his  coemployS,  the  plaintiff  might  still 
leasonablv  be  regarded  as  under  a  duty  not  sud- 
denly and.  instantly  to  refuse  to  continue  in  the 
conduct  of  the  business  of  his  principal. 
Many  cases  might  be  conceived  in  which  the 
latter  course  might  even  increase  the  danger  to 
the  plaintiff  himself  and  entail  great  injury  and 
loss  toothers. 

Counsel  for  the  plaintiff  in  error  criticises 
the  language  of  the  court  in  its  instruction  to 
the  Jury,  given  at  the  request  of  the  plaintiff's  [721  ] 
counsel,  "that  the  plaintiff  had  a  riffht  to  sup- 
pose and  assume  that  the  Railroaa  Company 
nad  used  proper  diligence  and  care  in  the  em- 
ployment ana  retention  of  an  engineer,"  on  the 
jround  of  vagueness  and  want  of  distinctness 
aa  to  whatdUTgence  and  care  under  the  circum- 
stances would  oe  proper;  but  no  explanation  of 
the  chnrfM  was  asked  for  by  the  counsel  for  the 
defendant,  nor  was  any  exception  taken  to  the  - 
instruction  as  given. 

Objection  is  also  taken  to  that  portion  of  the 
chanfe  which  says:  "And  the  defendant,  hav- 
ing alleged  negligence  on  the  part  of  the  plaint- 
iff denominated  contributory  negligence,  it 
must  be  established  by  preponderance  of  evi- 
dence to  warrant  you  in  finding  it."  The  ob- 
jection, as  we  understand  it,  is  that  it  was  cal- 
culated to  mislead  the  jury  by  not  only  putting 
the  burden  of  proof  of  the  fact  on  the  defend- 
ant, but  also  in  assuming  that  they  must  look 
for  that  proof  only  to  the  testimony  adduced 
by  the  defendant.  We  do  not,  however,  think 
it  possible  that  any  lury  could  be  misled  in  that 
way.  The  whole  effect  of  the  charge  is  that 
the  fact  in  question  must  be  established,  from 
the  whole  testimony,  by  a  preponderance  of 
evidence  in  its  favor.  Where  the  burden  of 
proof  rested  was  immaterial  at  that  stage  of 
the  cause  when  all  the  evidence  was  in;  and 
the  Jury  certainly  could  not  suppose  that  they 
were  confined,  m  their  examination  of  that 
question,  to  the  testimony  adduced  only  on  the 
part  of  the  defendant 

On  the  whole  case  it  abundantly  and  satisfac- 
torily appears  that  the  cause  was  submitted  to 
the  jfury,  upon  the  charge  of  the  court,  fairly, 
and  with  an  accurate  statement  of  the  law  ap- 
plicable to  the  rehition  between  the  parties. 

We  find  no  error  in  the  record;  the  judgment 
is,  aeeordingljf,  affirmed. 
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MARQUETTE,  HOUGHTON  A  ONTONA- 
OON  RAILROAD  COMPANY,  Pff.  in 

Err.. 

«. 

UNITED  8TATE& 

<8ee  8.  C  Beporter*t  ed.  TtB-TSU 

Tax  en  railroad  eompcmp, 

A  raflroftd  oompany  Is  not  liable,  under  the  Act  of 
July  14, 1870,  chap.  28&.  115, 18  Stat,  at  L.  2flO,  for  a  tax 
of  fH  per  centum  on  its  profits  for  1871,  not  divided, 
but  used  for  ooDstruotion  during  that  year* 

[No.  99.] 

Arffual  Dec  6,  1887,    Decided  Dee.  19, 1887. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Weetem  District  of  Micfaigao. 
Betereed. 

The  facts  are  stated  in  the  opioioD. 

Mr,  W.  P.  HesU J*  for  plaintiff  in  error 

Net  earnings  expended  in  oonstmction  were 
not  liable  to  me  tax. 

Laws  1864,  chap.  178,  S  1^;  1B06,  chap.  184, 
g  9;  1870,  chap.  256,  §  15.  Michigan  Cent,  R, 
R.  Co,  Y.kack,  100  U.  8.  595  (25: 647);  StoekdaU 
y.  Atlantic  Jne,  Co,  87  U.  8.  20  Wall.  828, 880, 
882  (22: 848, 850. 851);  State  y.  WHeon,  48  N.  H. 
419. 

If  a  revising  statute  embraces  all  the  pro- 
visions of  ant^edent  laws,  such  statute  Virta* 
ally  repeals  the  statutes  revised. 

BartUt  y.  King,  12  Mass.  545;  Ittinoii  d  M. 
Canal  Co,  v.  Chicago,  14  HI.  884;  EUisy.  Pak^ 

1  Pick.  48:  RuUand  v.  Mendan,  1  Pick.  154; 
Bladdmm  y,  WalpoU,  9  Pick.  97;  To^dU  t. 
Marrett,  8  Me.  22;  Woode  y.  Jaekeon  Iron  MJg, 
Co.  1  Holmes,  885. 

If  the  new  law  is  intended  to  pescribe  the 
only  rules,  the  old  law  is  repealed  by  implica- 
tion. 

Dexter  A  L.  Plank  Road  Co,  y,  Allen,  16  Barb. 
18;  U.  8.  y.  Tgnen,  78  U.  8.  11  WaU.  92  (20: 
in^)\  New  London  N,  RROo.y,  BoetondA,R. 
R,  Co.  102  Mass.  889. 

The  parts  omitted  are  not  to  be  revived  by 
construction.    EUis  v.  Pinige,  1  PidL.  45. 

Statutes  Which  levy  a  tax  or  excise  must  be 
construed  strictly. 

Seteall  v.  Jonee,  9  Pick.  414;  Green  y.  Eol- 
itay,  101  Mass.  248,  248;  U,  8,  v.  Wtgglemeorth, 

2  BtoiT,  869;  Adams  v.  Bancroft,  8  Sumn.  884; 
Wroghton  v.  Turtle,  11  Mees.  &  W.  567. 

Expenditures  for  station,  buildings,  shops, 
etc.,  are  charges  that  may  properly  be  made 
against  earnings. 

Union  Pacific  R,  R  Co.  v.  U.  8.  99  U.  8. 422 
CB5:2^ 

Mr,  Q.  A*  Jenks,  Soticitor-General,  for  de- 
fendant in  error: 

No  assessment  other  than  that  made  by  the 
statute  is  necessary. 

Dollar  8av.  Bank  y.  U.  8.  86  U.  8.  19  Wall. 
227.  240  (22: 80,  82). 

The  assessment  of  the  tax  is  not  conclusive 
on  the  United  States. 

U,  8,  V.  Tilden,  9  Ben.  868-894. 

The  Statute  of  Limitations  is  not  a  bar. 

U,  S.  V.  Kirkpatrick,  22  U.  8.  9  Wheat.  785 
(6:203);  Oauseen  v.  tT.  A  97  U.  8.  590  (24: 
1009). 

A  fund  which  is  the  result  of  the  net  earnings 
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applied  to  or  used  for  new  purchases,  or  new 
construction,  during  the  year  1871,  is  subject 
to  the  internal  revenue  tax  of  2^  per  cent,  under 
section  15  of  the  Act  of  July  14, 1870, 16  Stat 
at  L.  260. 

Mr.  Chief  Justice  WsUte  delivered  the  opin^ 
Ion  of  the  cotirt: 

The  single  question  In  this  case  is  whether  a 
railroad  company  is  Uable,  imder  the  Act  of 
July  14, 187(),  chap.  255,  ft  15,  16  Stat  at  L. 
260,  for  a  tax  of  2i  per  centum  on  its  profits  for 
1871,  not  divided,  but  used  for  construction 
during  that  year. 

The  section  referred  to,  so  far  as  material,  is 
as  foUowe: 

"  That  there  shall  be  levied  and  collected  for 
and  during  the  vear  1871  a  tax  of  2^  per  centum 
*  *  on  all  undivided  profits  of  anv  such  cor- 
poration which  have  accrued  and  been  earned 
and  added  to  any  surplus,  contingent,  or  other 
fund." 

The  railroad  company  of  which  the  Mar- 
quette,  Houghton  and  (jntona^Hi  Companv  is 
me  successor,  and  for  whose  debts  it  Is  liable, 
earned,  in  1871,  $102,728.80,  as  profits,  which 
were  not  divided,  but  were  used  durine  the  year 
in  the  construction  of  new  works  ana  in  creat- 
faig  new  facilities  for  business.  This  amount 
was  never  in  fact  placed  to  the  account  of  any 
particular  fuiMl,  but  it  was  taken  from  the 
money  in  the  treasury  to  pay  for  the  new  struct-  , 
ures  and  additions  as  they  were  made. 

The  Act  of  1870  was  entitled  *'An  Act  to 
Reduce  Internal  Taxes,  and  for  Other  Par- 
poses."    It  is  proper,  theretore,  to  constme  this 
particular  provision  in  connecticm  with  the  pnh 
visions  of  like  character  in  the  statutes  impoa- 
faig  internal  taxes  which  preceded  that  of  1870L 
n^  the  Act  of  July  1, 1862,  chap.  119, 12  Stat 
at  L.  482,  which  was  the  first  of  the  series  of 
internal  revenue  statutes,  with  whidi  that  of 
1870  was  directly  coimected,  railroad  companiea 
were  required  to  pay  a  tax  of  8  per  ceatom 
on  all  payments  of  mterest  on  their  bonded 
debt,  and  on  all  dividends  declared  due  or  pay- 
able to  stockholders  "as  part  of  the  eaminn^ 
profits,  or  gains  of  said  companies."    Sea  fil, 
p.  469.    And  by  section  82,  p.  470,  of  the  same 
Act,  banks,  trust  companies,  savings  iostitii- 
tions  and  insurance  companies  were  reqairad 
to  pay  the  same  tax  on  all  dividends  "  declared 
due,  or  paid  to  stockholders,  to  policy  boldera, 
or  to  depositors,  as  part  of  the  earnings,  nrofha, 
or  gains  of  said  *  *  *  companies,  and  on  all 
pums  added  to  their  surplus  or  oontingeoi 
funds." 

Followini?  this  was  the  Act  of  June  80, 1804v 
chap.  178.  i8  Stat  at  L.  238,  which  provided 
(^  120,  p.  288)  for  a  tax  of  5  per  centum  on  the 
dividends  of  banks,  trust  companies,  aavinga 
institutions,  and  insurance  companies  aa  in  the 
Act  of  18^,  and  '*on  all  undistributed  auma, 
or  sums  made  or  added  during  the  year  to  their 
surplus  or  contingent  f  und^.      As  to  railroad 
companies,  it  was  provided  (§  122,  p.  284)  that 
they  should  pay  the  same  tax  on  the  amount  of 
the  interest  on  their  bonded  debt,  on  divideoda 
to  stockholders  "  as  part  of  the  earnings,  prollta, 
income,  or  gpedns  of  such  company,  and  on  all 
profits  of  such  company  carried  to  the  aoooont 
of  any  fund,  or  used  for  eomtmetion. "  Seca.  120 
and  122  were  amended  in  some  respecfa  by  the 
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Act  of  July  18, 1866,  chap.  184, 14  Stat  at  L. 
188;  but  these  particular  providons  were  re- 
laioed  in  aabBtantially  the  same  language. 

That  ibe  tax  here  fevied  was  not  neeessterilj 
a  tax  on  all  the  profits  cd  these  companies,  but 
only  on  such  as  were  used  or  disposed  of  in  the 
ways  spedfled,  is  shown  hy  section  121  of  the 
Act  of  1864, 18  Stat  at  L.  284,  which  provided 
that  if  any  bank  legaUv  authorized  to  issue 
notes  as  drculation  neglected  to  "  make  divi- 
dends or  additions  to  its  surplus  or  contingent 
fund  as  often  as  once  in  six  months "  the  tax 
should  be  on  "the  amount  of  profits  which 
have  accrued  or  been  earned  or  received  by  said 
bank  during  the  six  months  next  preceding  the 
first  days  of  January  and  July.  And  that 
profits  "  used  for  qonstruction"  were  not  looked 
upon  as  profits  "  carried  to  the  account  of  any 
fund,"  or  "  added  to  any  surplus  or  contingent 
or  other  fund,"  is  evident  from  the  fact  that  it 
was  thought  necessary  when  the  taxes  were  in- 
creased in  1864  to  make  special  mention  of  them 
as  something  more  than  had  been  already  pro- 
vided for,  that  is  to  say.  in  "profits  carried  to 
the  account  of  any  fund."  When,  therefore, 
proflta  "used  for  construction"  were  left  out 
in  the  4c^  of  1870,  it  is  evident  to  our  minds 
that  Congress  intended  to  reduce  the  tax  on 
railroad  corporations  to  that  extent  The  ques- 
tion Is  not  what  would  have  been  the  meaning 
of  "  profits  carried  to  the  account  of  any  fund,** 
or  "added  to  any  surplus,  contingent,  or  other 
fund,"  if  this  special  provision  in  respect  to  prof- 
its "used  for  con  struction"  had  never  been  made, 
but  what  the  meaning  is  with  that  provision  left 
off  after  it  had  once  been  added.  This  is  to 
be  ascertained,  not  by  inquiry  into  the  manner 
of  keeping  railroad  accounts,  but  by  interpret- 
ing the  language  used  by  Congress  at  diiferent 
times  to  give  expression  to  its  will;  not  by  de- 
terming  whether  as  matter  of  bookkeeping  it  is 
usual  to  carry  undivided  profits  used  for  con- 
struction to  a  construction  fund,  but  by  study- 
ing the  several  statutes  to  see  if  it  was  intended 
that,  if  80  used,  they  should  be  taxed  under 
the  Act  of  1870.  In  our  opinion  it  was  not. 
and  consequently  the  current  earnings  of  the 
Company  for  the  year  1871,  used  as  earned  in 
new  construction,  were  not  taxable  as  profits 
of  that  year. 

7%e  Judgment  qf  the  OirouU  Cowrt  U  Ttnvrmd^ 
and  tMcaum  remanded  with  iMtrueHaiu  to  eni&r 
a  judgment  in  fator  nf  Vie  BaUroad  Company 
en  the  facte  found. 


TEXAS  AND  PACIFIC  RAILWAY  COM- 
PANY. Pff,  in  Brr.. 

HENRY  8.  MARLOR. 

(Bee  8.  a  Reporter^  ed.O8fr-T0liJ 

RaUway  bonde-^nteriet  howpayabte^-damandn- 
eleetion,  when  exereieed, 

1.  Where  bonds  of  a  rafiway  company  contain  a 
promise  to  pay  htterest^  on  a  day  oertain  in  each 
year,  and  tbe  further  provision,  that  if  the  net  earn- 
faiga  of  the  company  m  any  year  shall  not  be  auffl- 
deotto  enable  the  company  to  pay  the  interest, 
then  acrlp  may,  at  the  option  of  the  company,  be 
Ivned  for  the  Interest,  held,  that  the  option  of  the 


company  to  timie  the  scrip  must  be  exereised  at  the 
time  when,  but  for  the  insuffloiency  of  the  net  earn- 
ings, it  would  be  required  to  pay  the  interest  in 
money:  and  that  the  scrip  so  Issued  should  draw  in- 
terest from  the  day  on  which  the  interest,  which  it- 
takes  the  place  of,  was  due. 

2.  Heid^/urther,  that  in  the  absence  of  an  exercise 
of  the  option,  on  the  day  the  interest  was  due,  to 
pav  It  in  scrip,  the  bondholder  had  an  immediate 
riirht  of  action  tor  the  interest  money. 

8.  No  demand  by  the  bondholder  was  necessary  to 
entitle  him  to  the  payment  of  the  interest  in  money, 
on  the  failure  of  the  company  to  exercise  Its  op- 
tion, on  the  day  the  interest  fell  due,  to  issue  scrip 
therefor, 

4.  If  the  contract  be  that  the  promisor  shnll  do 
one  of  two  thmfrs  by  a  oertain  day,  at  his  election, 
he  cannot  exercise  his  election  a^ter  the  day  haa 
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IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York.    Affirmed, 

Reported  below,  23  Blatcbf .  464. 

Tbe  facts  are  stated  in  the  opinion. 

Meeere,  John  F.  Dillon  and  W.  8.  Pierea* 
Jr.*  for  plaintiff  in  error: 

A  purcbaser  of  bonds  which  refer  to  the 
mortgage  securing  them  is  bound  by  any  state- 
ments contained,  in  the  mortgage  affectiug  the 
security. 

Jones,  R  R  Securities,  g  208;  CaylueY.  New 
York,  K,  dbS.  R.  R.  Co.  10  Hun.  m 

Where  two  or  more  instruments  are  executed 
at  Uie  same  time,  relate  to  the  same  subject 
matter,  and  one  refers  to  the  other,  they  are  to 
be  construed  as  one  instrument. 

Vaaginev.  Taylor,  18  Ark.  65;  Dillingham  v. 
EatiU,  8  Dana,  28;  Adams  v.  Hill,  16  Me.  215; 
Rorabaeher  v.  Im,  16  Mich.  169;  Rogers  v. 
Kneeland,  18  Wend.  114;  Spangler  v.  Springer^ 
28  Pa.  464. 

The  word  provided,  as  well  as  the  whole 
clause  in  which  it  stands,  is  intended  to  qualify 
the  covenant  to  pay  interest. 

Wayman  v.  Bouthard,  28  U.  8.  10  Wheat.  1, 
80  (6: 258,  260);  Voorheee  v.  Jaekeon,  85  U.  8. 
10  Pet  471  (9:4i»);  MinU  v.  C.  8.  40  U.  8. 15 
Pet.  445  aO:  799). 

The  bond  imposes  no  present  liability  for  in- 
terest if  sufficient  net  earnings  have  not  been 
acquired. 

The  Company's  obligation  has  been  uniform- 
ly construed  by  the  Company  and  by  its  bond- 
holders to  be  of  an  income  character. 

Dan.  Neg.  Inst.  8d  ed.  60  ^  m^.  and  cases 
cited;  1  Pars.  Bills  &N.  45;  LatorenecY.  Dough- 
erty, 5  Yerg.  435;  Chicago  y.  Sheldon,  76  U.  8. 
9  Wall.  50  (19: 594);  Price  y,  Evans,  26  Mo.  80. 

The  radlway  company  is  not  in  default  until 
a  demand  by  the  plainuff. 

Barker  v.  Jones,  8  N.  H.  418;  WoodY.  Shee- 
han,  68  N.  J.  865;  Moore  v.  Hudson  River  R, 
R  Co,  12  Barb.  156;  Manvel  v.  HMredge,  45 
N.  Y.  151;  2  Pars.  Cont.  661. 

The  rule  invoked  by  plaintiffs  and  adopted 
by  the  circuit  court,  as  to  tlie  measure  of  oam- 
ages,  was  erroneously  applied  to  this  case. 

Stuart  V.  Binsse,  10  Bosw.  445. 

Upon  obligations  for  a  sum  certain  payable 
in  the  notes  of  a  particular  bank,  in  the  bonds 
of  a  particular  State,  in  railroad  stock,  in  rail- 
road scrip,  or  in  short,  in  any  paper  capable  of 
numerical  valuation,  the  measure  of  damages, 
on  default  in  payment,  is  the  value  of  the  paper 
at  the  time  it  should  have  been  paid* 
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Ifoonan  ▼.  Mey,  17  Wte.  814;  Andetwn  y.* 
Bwing,  8  litt  845;  Gordon  t.  Parker,  2  Smedes 
A  M.  485;  1  8edg.  Dam.  511;  Plielps  v.  iZlY^y, 
^  Conn.  266;  WU9on  t.  /<mef,8  Ala.  586;  ifarr 
▼.  Prather,  8  Met  (Ky.)  196;  SirloU  t.  Ibndir. 
3  Dana,  142;  WUliamtY.  Janes,  12  Ind.  561; 
PiereeY.  Spader,  18  IncL  458;  /Wd v.  i^notf,  42 
Ala,  118;  Ihak  v.  5ikii»,  1  Cold.  180;  Parks 
▼.  ifanAa».  10  Ind.  20;  Porter  y,  Buckfidd 
Branch  B,  B.  Co,  92  Me.  589;  Alexander  y. 
Maeauley,  6  Md.  860;  Orange  db  A,  B,  B,  Oo, 
V.  Fulvey,  17  Gratt.  866;  Moore  v.  Hudson  Biver 
B.B.Co.12  Barb.  156;  Bives  v.  2>ttJfc»,  105  U. 
a  182  (26: 1081);  ThoHngton  v.  8miih,  75  U. 
S.  8  Wall  1  (19:861);  T/u  ConfederaU  Note 
Case,  86  U.  8.  19  Wall.  548  (22:  Iflfe;  Wilming- 
4ondtW.B,  B.  Co.  ▼.  Kirw,  91 U.  8. 8(23:186); 
Bobinson  y.  NoMe,  88  U.  S.  8  Pet.  181  (8: 910). 

Mr,  John  R.  Dos  Passos*  for  defendant 
in  error:     • 

The  present  obligation  is  not  an  income 
bond.    The  bonds  in  suit  are  fixed  and  absolute 

5romises  to  pay  interest  in  money  or  scrip  on 
uly  1  of  each  year. 

Boardman  v.  Lake  Shore  d  M.  8.  B,  Co,  84 
N.  Y.  157. 

By  the  bond  in  question  the  Railroad  Com- 
pany becomes  a  debtor  of  each  of  the  bond* 
holders.  The  mortgage  is  only  an  additional 
security. 

Philaddphia  d  S.  B,  B.  Oo.  y,  Lems,9S'PtL. 
88;  Philaddpliia  db  B,  C,  B,  B,  Co.  v.  Johnson, 
54  Pa.  127;  Florida  t.  Anderson,  91  IT.  8.  667 
(28:290). 

The  plaintiff  is  entitled  to  recover  the  interest 
in  cash. 

Whart.  Cont.  §  619;  Stoir,  Cont.  §  1828; 
Chitty,  Cont  660,  11  ed.  Addison,  Cont.  1187, 
1188;  2  Pars.  Cont  651;  McNitt  v.  Clark.  7 
Johns.  465;  Stephens  v.  Howe,  2  Jones  &  8. 188; 
^ewart  v.  Do  nelly,  4  Yei«.  177;  Lawrence  y, 
DougJurty,  5  Yerg.  485;  MtUer  y.  McCain,  10 
Yerg.  245;  Bute/ier  y.  OarlOe,  12  Gratt  620; 
Plowman  y,  Biddle,  7  Ala.  776;  MeiUer  y. 
Moore,  1  Blackf.  842;  MeBae  v.  Baser,  9  Port 
(Ala.)  122;  TrowMdge  y,  Holeomb,  4  Ohio  8t 
&;  PBrry  y.  Smith,  22  YU  801;  Smith  y.  Smith, 
2  Johns.  285;  Crandal  v.  Bradley,  7  Wend.  811; 
Saacton  v.  Johnson^  10  Johns.  418. 

No  demand  on  tiie  part  of  the  plaintiff  was 
necessary  to  entitie  him  to  the  money. 

Savannah  dh  M,  B  B,  Coy,  Lancaster,  62 
Ala.  555;  PhUadelMa  db  R  0.  R  R  Co,y. 
Johnson,  54  Pa.  127. 

Mr,  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  8tates  for  the  Southern  District  of 
New  York,  brought  by  the  Texas  and  Pacific 
Railway  Company,  a  corporatfon  organized 
and  existing  under  Acts  of  the  Congress  of  the 
United  States,  to  review  a  Judgment  entered 
against  it  bv  that  Court  on  the  17th  of  Sep- 
tember, 1884.  in  favor  of  Henry  8.  Marlor,  for 
the  sum  of  123,204.99. 

The  suit  wns  commenced  in  a  court  of  the 
State  of  New  York,  in  November,  1888,  and 
was  removed  into  the  circuit  court  by  the  de- 
fendant It  was  tried  by  that  court,  on  filing 
a  written  waiver  of  a  Jury,  on  an  agreed  state- 
ment of  facts,  and  on  the  depositions  of  wit* 
nessca.    The  material  facts  of  the  case,  as  found 
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by  the  circuit  court,  are  as  fdlows :  Prior  tc 
the  first  of  July,  1888,  the  plaintiff  becmme  tba 
owner  of  150  bonds  issued  by  the  defendant, 
and  entitled  to  the  interest  due  thereon  on  the 
first  days  of  July  in  the  years  1882  and  188S, 
accordmg  to  the  terms  and  conditions  of  the 
bonds.    Each  bond  was  in  the  following  fonn: 

^TbB  United  States  of  America. 

No.  — .  $i.ooa 

The  Texas  and  Pacific  RaQway  Comi>any. 

Chartered  by  Act  of  Congress. 

Seoen  Per  Cent  Income  and  Land  Grant  Bond 

on  the  Eastern  Division, 

<*The  Texas  and  Pacific  Railwav  Oompaoj 
hereby  acknowledges  itself  to  be  indebted  to 

,  of ^^  or  assigns,  in  the 

sum  of  one  thousand  dollars,  lawful  money  of 
the  United  States  of  America;  which  mm  the 

said  company  promises  to  pay  the  said 

,  or  assigns,  at  the  office  of  the  Company, 

in  the  city  of  New  York,  on  the  first  oay  of 
January,  A.  D.  (1915)  one  thousand  nine  hun- 
dred and  fifteen,  with  interest  thereon  at  the 
rate  of  seven  per  cent  per  annum,  pliable  an- 
nually on  the  first  day  of  Julv  in  each  year,  at 
provided  in  the  mortgage  hereinafter  .men- 
tioned. 

"This  bond  is  one  of  aseries  of  bonds  num- 
bered consecutively  from  one  to  eight  thousand 
nine  hundred  and  eight,  of  the  denomination 
of  one  thousand  dolhuv  each,  of  like  tenor  and 
date,  the  payment  whereof  is  secured  by  a  first 
mortgage  of  even  date  herewith,  duly  recorded, 
upon  certain  lands  heretofore  granted  to  the 
1%xas  and  Padfic  Raflway  Company,  by  the 
State  of  Texas,  or  in  .which  said  Company  ia 
in  any  manner  interested,  being  a  first  lien  oi 
charge  upon  all  those  sections  or  fractiona] 
sections  or  square  miles  of  land  acquired  or  tc 
be  acquired  l>y said Companyin  constructing 
its  lines  of  road  east  of  Fort  Worth,  under  oi 
by  virtue  of  the  Acts  of  incorporatloii  of  tin 
Southern  Pacific  Railroad  Company,  the  South 
em  Transconthiental  Railroaa  Company,  th< 
Memphis,  £1  Paso  and  Pacific  RaOioad  Com 
pany,  or  of  the  several  supplements  and  enad 
ments  relating  thereto,  or  under  any  of  th 
special  or  general  laws  passed  by  the  Legisls 
ture  of  the  State  of  Texas,  and  applicable  t 
said  companies,  or  either  of  them,  or  to  th 
Texas  and  Pacific  Railway  Company,  the  toti 
quantity  of  land  to  be  acmiired  in  coDstmctin 
said  lines  of  railway  under  the  several  grant 
being  estimated  at  or  about  7,600,000  acre: 
This  bond  has  also,  as  security  for  the  inieres 
a  mortgage  lien  upon  the  net  income  of  the  sa: 
Texas  and  Pacific  Railway  Company,  derive 
from  operating  its  lines  of  railway  east  of  Fo 
Worth,  in  the  State  of  Texas,  after  providii 
for  the  operating  expenses,  the  curreut  repai 
and  reconstructions,  and  the  interest  upon  t] 
first  and  second  mortgage  bonds  secured  up< 
said  lines  of  railway,  the  length  of  which,  co 
structed  and  to  be  constructed,  is  estimated 
be  524  miles;  and  in  case  such  net  eamin 
shall  not  in  any  one  year  be  suflSdent  to  enal 
the  Company  to  pay  7  per  cent  interest  on  t 
outstandmg  bonds,  then  scrip  may,  at  the  c 
tion  of  the  Company,  be  issued  for  the  intere 
such  scrip  to  be  received  at  par  and  intere 
the  same  as  money,  in  payment  for  any  of  i 
Company's  lands  acquireo  as  aforesaid  in  Tex 
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at  the  ocdfnaiy  Bchedule  price,  or  it  may  be 
converted  ioto  capital  slock  of  the  Gompany, 
when  preeented  in  amounts  of  $100  or  its  mul- 
tiple. The  holder  of  this  bond  is  entitled  to  the 
benefit  of  the  additional  security  of  the  sinking 
fond  provided  for  in  said  mortgage,  consisting 
of  the  net  proceeds  of  the  sales  of  the  lands  afore- 
said, which  are  to  be  applied  from  time  to  time 
to  the  purchase  of  raid  bonds  at  their  market 
value,  not  exceeding  par,  or  to  their  redemp- 
tion, as  provided  in  the  mortgage  aforesaia. 
This  bond  will  also  be  received  by  the  Company 
at  par  and  accrued  interest,  in  payment  or  ex- 
ch^ge  for  any  of  its  lands  covered  by  the  mort- 
gage idfbresaid,  at  the  current  cash  imce  of  the 
same  as  fixed  from  time  to  time. 

"In  witness  whereof,  the  said  The  Texas  and 
Pacific  BaQway  Company  has  caused  these 
presents  to  be  duly  executed,  sealed  with  its 
corporate  seal,  and  attested  by  the  proper  sig- 
natures of  its  president  or  vice-president  and 
secretary,  this  16th  day  of  Mav,  A.  D.  1875. 

Frank  Bond,  Vice  President 

Attest:  0.  K  Satterlee,  Secretary." 

Upon  each  bond  was  a  certificate  sinied  by 
the  trustees  in  the  mortgage  mentioned  in  the 
bond,  in  the  f blowing  form: 
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This  bond  is  one  of  a  series  of  bonds,  each 
for  the  sum  of  one  thousand  dollars,  lawful 
mon^  of  the  United  States  of  America,  bear- 
ing 7  per  cent  interest  per  annum,  payable 
vearly,  said  bonds  being  numbered  oonsecutive- 
ly  from  number  one  to  number  dffht  thousand 
nine  hundred  and  eight  The  said  bonds  are 
secured  by  a  first  morU;age  upon  all  the  lands 
of  the  Texas  and  Pacific  Railway  Company  in 
the  State  of  Texas,  granted  in  aid  of  tne  con- 
•truction  of  its  lines  east  of  Fort  Worth,  and 
Uso  upon  the  net  income  of  said  lines  of  .rail- 
way, after  deducting  current  expenses,  recon- 
struction and  repairs,  and  the  interest  upon  the 
first  and  second  mortgages  on  viid  lines  of  rail- 
way; and  they  are  also  receivable,  the  same  as 
money,  in  pigment  or  exchange  for  such  lands, 
at  the  ourront  price  of  the  same  as  fixed  from 
time  to  time. 

W.  T.  Walters, 
George  D.  Enunbhaar, 

Trueteet." 

The  complaint  alleged  that  the  defendant  did 
not  exercise  the  option  given  to  it  by  the  bonds 
to  pay  the  plaintiff  the  interest  in  scrip  upon 
the  150  bonds,  which  became  due  and  payable 
on  July  1, 188^,  or  that  which  became  aue  and 
payable  on  July  1, 1888,  and  demanded  judg- 
ment for  the  interest  Mn  money,  with  accrued 
interest  from  those  days,  respectively. 

There  was  no  formal  presentment  by  the 
plaintiff  of  the  bonds  in  suit  for  the  payment 
of  interest  on  July  1, 1882,  or  on  July  1, 1888, 
or  at  any  other  time.  Shortly  after  each  of 
those  days,  the  treasurer  of  the  defendant,  at 
the  defendant's  office,  notified  the  holders  of 
the  bonds,  that  it  was  not  prepared  to  pay  in- 
terest as  the  earnings  of  the  Railway  were  not 
sufficient;  and  no  action  was  taken  by  it  in  ref- 
erence to  the  issue  of  scrip.  Before  the  com- 
mencement of  this  suit,  and  induced  by  the 
suggestion  that  suits  were  about  to  be  brought 
to  recover  the  interest  on  the  bonds,  and  on  or 
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about  October  19, 1888,  the  executive  commit^ 
tee  of  the  def  endimt's  board  of  directors  adopted 
a  resolution  providing  for  the  payment  of  the 
interest  in  question  in  scrip.  KoUce  of  this  ac- 
tion on  the  part  of  the  defendant  was  given  to 
the  plaintiff  and  to  the  bondholders  generally, 
by  publication,  before  this  suit  was  brought, 
and  the  defendant  notified  the  plaintiff  of  its 
willingness  to  deliver  to  him  his  scrip  for  the 
interest  in  suit,  and  tendered  it  to  him  at  the 
trial,  but  he  refused  to  receive  it 

On  the  20th  of  March,  1875,  the  defendant 
had  outstanding  9,252  land-flrant  bondiL  secured 
by  a  first  mortgage  upon  all  the  lands  in  the 
State  of  Texas  which  it  had  acquired,  or  miffht 
thereafter  acquire,  by  virtue  of  its  consol&a- 
tion  with  the  Southern  Pacific  Railroad  Com* 
pany  and  the  Southern  Transcontinental  Rail- 
way Ck>mpany,  or  by  virtue  of  its  consolidation 
with,  or  purchase  of,  any  other  railroad  com- 
panv  in  tiie  State  of  Texas,  under  the  authority 
of  the  Acts  of  Congress  of  March  8,  1871,  and 
May  2, 1872;  also,  certain  construction  bonds, 
secured  by  a  first  mortgage  upon  its  lines  of 
railway  and  their  appurtenances  east  of  Fort 
Worth  in  the  State  of  Texas.  These  knd-grant 
bonds  and  construction  bonds  were  fixed  obli* 
gatlons,  with  coupons  for  semi-annual  interest, 
and  the  mortgages  which  secured  them  oon- 
tained  provisions  for  foreclosure,  in  case  of  df» 
fault  in  the  payment  of  such  interest  On  the  [602] 
29th  of  March,  1875,  the  road  of  the  defendant 
was  only  partially  completed  to  Fort  Worthy 
about  825  miles  of  it  being  then  buOt  and  in 
operation.  The  defendant  had  made  default 
in  paying  the  interest  on  the  bonds  above  men- 
tioned. On  that  day  the  stockholders  met  and 
passed  the  foUowingresolution:  "Betoked,  That 
the  board  of  directors  shall  be,  and  they  are 
hereby,  requested  and  fuUv  authorized  and  em* 

gowered  to  provide  for  and  to  issue  ei^ity-nine 
undred  and  eight  (8,908)  income  and  land* 
ffrant  bonds,  each  for  Uie  sum  of  one  thousand 
dollars,  bearing  7  per  cent  interest  the  interest 
and  the  principal  of  said  bonds  to  be  payable 
in  United  States  currency,  and  said  bonds  to 
mature  in  forty  years  from  their  date,  and  to 
secure  the  pavment  of  the  interest  and  the  prin- 
cipal of  said  Donds  by  a  first  mortgage  upon  all 
the  lands  heretofore  granted  to  this  Company, 
or  in  which  this  Company  in  said  State  is  m  any 
manner  interested,  being  a  first  lien  or  charge 
upon  all  those  sections  or  parts  of  sections  or 
square  miles  of  land  acquired  by  the  Texas  and 
Pacific  Railroad  Company,  or  to  be  acquired 
by  said  Company,  in  constructing  its  lines  of 
road  east  of  Fort  Worth,  under  or  by  virtue  of 
the  Acts  of  incorporation  of  the  Southern  Pa- 
cific Railroad  Company,  the  Southern  Trans- 
continental Railway  Company,  the  Memphis. 
El  Paso  and  Pacific  Railroad  Company,  or  of 
the  several  supplements  or  amendments  relat- 
ing thereto,  or  under  any  of  the  special  or  gen- 
eral laws  passed  by  the  Legislature  of  the  State 
of  Texas,  and  applicable  to  said  companies,  or 
either  of  them,  or  to  the  Texas  and  Pacific 
Railway  Company,  the  total  quantity  of  land 
so  to  be  acquired,  in  constructing  said  lines  of 
railway,  being  estimated  at  about  7,600,000 
acres;  and  said  mortgage  or  deed  of  trust  s^all 
also  include  the  net  income  of  the  Com^ny 
from  the  operating  of  its  lines  east  of  Fort 
Worth,  after  providing  for  the  operating  ex 
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peDses,  the  current  repairs  and  reoonstmctions, 
and  the  interest  on  the  first  and  second  mort- 
gages hereinbefore  provided  for;  and  there  shall 
be  included  in  said  mortgage  or  deed  of  trust  a 
provision  for  a  sinking  fund  out  of  the  net  pro- 
ceeds of  sales  of  land,  and  by  the  receiving  of 
■aid  bonds  in  payment  for  purchases  of  lands 
covered  by  the  mortgage.    The  bonds  thus  pro- 

[  603  ]  Tided  for  shall  be  exchangeable  for  outstanding 
land-grant  bonds  and  used  in  purchase  of  ma- 
terial and  supplies  and  for  construction  work, 
or  may  be  applied  toward  the  payment  of  any 
.  of  the  Company's  indebtedness  or  obligations. 
In  pursuance  of  the  authority  thus  conferred, 
the  board  of  directors  of  the  defendant  issued 
8,857  ^come  and  land-grant  bonds,  in  the  form 
of  the  one  above  set  forth,  and  executed  a  mort- 
gage to  secure  them,  dated  May  15, 1875,  and 
a  supplemental  mortgage  dated  March  28, 1876, 
each  to  Walters  and  Krumbhaar,  as  trustees. 
The  mortgage  of  May  15, 1875,  recites  the  fore- 
going resolution,  and  sets  out  a  form  of  the 
bond  and  of  the  certificate  of  the  trustees,  and 
then  states  that,  In  order  to  secure  the  payment 
of  the  principal  and  interest  of  the  8,90i3  oonds, 
according  to  the  tenor  thereof,  the  Company 
conveys  to  the  trustees  "  aU  the  lands  hereto- 
fore granted  to  this  Company,  or  in  which  this 
Company  in  the  State  of  Texas  is  in  any  man- 
ner interested,  being  aU  those  sections  or  parts 
of  sections  or  square  miles  of  land  acqidred  by 
the  Texas  and  radflc  Railway  Company,  or  to 
be  acquired  by  said  Company,  in  constructing 
its  lines  of  road  east  of  Fbrt  Worth,  in  the  State 
of  Texas,  under  or  by  virtue  of  tiie  Acts  of  in- 
corporation of  the  Southern  Pacific  Railroad 
Company,  the  Southern  Transcondnental  Rail- 
road Company,  the  Memphis,  El  Paso  and  Pii- 
ciflc  Railroad  Company,  or  of  the  several  sup- 
plements and  amendments  relating  thereto,  or 
under  any  of  the  special  or  generailaws paased 
hy  the  Legislature  of  the  State  of  Texas,  and 
applicable  to  said  companies  or  dther  of  them, 
or  to  the  Texas  and  Pacific  Railway  Company, 
the  total  quantity  of  lands  so  to  be  aoquhred  in 
constructing  saia  Unee  of  railway  bdns  esti- 
mated at  about  7,600,000  acres  of  land;  Sao  all 
the  net  income  of  the  lines  of  raflway  and  ap- 
purtenances of  the  said  The  Texas  and  Pacific 
Raflway  Company  east  of  Fort  Worth,  in  the 
State  of  Texas,  being  524  miles  of  raUroad 
nearly  completed,  after  deducting  the  expenses 
of  operating  and  maintaining  the  same,  and  the 
Interest  andf  other  resources  due  by  reason  of 
previous  drcumstanoes  thereon,  the  same  being 
the  Texas  and  Pacific  Railway  Company's  lines 
of  raflway,  constructed  and  to  be  constructed, 

[604]  from  the  state  line  between  Louisiana  and 
Texas,  westward,  through  MarshaU  and  Dallas, 
to  Fort  Worth,  in  the  State  of  Texas,  and  from 
Texarkana,  on  the  state  line  between  Texas  and 
Arkansas,  to  a  point  of  junction,  via  Clarks- 
viUe,  Paris,  Bonham  and  Sherman,  wiUi  the 
line  afcresaid  at  or  near  Fort  Worth,  and  from 
MarshaU  aforesaid,  through  the  Town  of  Jef- 
ferson, to  a  point  of  Junction,  at  or  near  Tex- 
arkana, with  the  said  line  from  Texarkana  to 
Fort  Worth,  together  with  aU  the  depots,  depot 
grounds,  locomotives,  rolling  stock  of  every 
kind,  and  evenr  appurtenance  of  every  kind, 
real  or  personal,  requisite  or  convenient  for  the 
use  and  operation  of  said  lines  of  raflway,  in- 
cluding, also,  aU  the  net  income  arishng  from 


the  leasehold  interest  of  said  Company  in  tbe 
line  of  railroad  of  the  Vlcksbuig,  Shrevepon 
and  Texas  Railroad  Company,  extending  from 
Shreveport,  in  the  State  of  Louisiana,  to  tcoo- 
nection  with  the  line  of  railroad  of  the  Texas 
and  Pacific  Railway  Company  at  the  state  lioe 
between  Louisiana  and  Texas." 

The  mortgage  further  provided  that  no  b(mdi 
should  be  issued  until  at  least  |^,254,O00  of  tbe 
outstanding  land  grant  bonds  theretofore  issued 
should  be  deposiled  with  the  trustees  and  reg- 
istered in  their  names,  to  be  neld  as  additkmal 
security  for  the  bonds  to  be  issued  under  the 
mortffi^,  untfl  aU  the  land  grant  bonds  should 
have  been  so  deposited  or  reared  by  the  Com- 
pany, and  the  mortgage  under  which  th^  wen 
issued  satisfied  of  record,  the  holders  of  ant 
outstanding  land  grant  bonds  tohavetherigfai 
untfl  January  1, 1876,  to  exchange  their  boodi, 
with  accrued  interest,  at  par,  for  the  bonds  b- 
sued  under  the  new  mortga^,  the  bonds  so  re- 
ceived in  exchange  to  ber^iistered  and  held  by 
the  trustees  as  additional  securiu^,  as  befoie 
provided,  and,  after  January  1, 1876,  the  ^^ 
mainder  of  the  bonds  under  the  new  mort^gf 
to  be  disposed  of  as  the  board  of  directors  migtil 
determine.  The  nwrtgage  also  provided  foi 
giving  to  the  trustees  li^  and  maps  of  the  landi 
mortgaged,  with  minimum  prices  of  sale,  to  b( 
approvM  by  both  parties;  and  it  contained  son 
dry  provisions  for  the  sale  of  the  lands,  the  pur 
chase  money  to  be  reodved  by  the  trustees,  sob 
lect  to  the  right  of  purchasers  to  pay  for  ^ 
lands  with  the  bonds  issued  under  the  mortgan 
Out  of  the  proceeds  of  the  sales  of  the  hmds 
the  expenses  of  the  land  department  and  com 
pensation  for  the  services  and  expenses  of  tb 
trustees  were  to  be  paid,  and  the  balance  wa 
to  be  appropriated  to  a  sinking  fund  toredeei 
the  bonds  1^  Provision  was  made  for  i4>piyiii| 
the  sinkioi  fund  yearly  to  purchashig  the  bond 
at  or  less  Uian  par.  or.  if  that  could  not  be  dom 
to  redeeming  bonds  designated  b}r  lot;  also,  fc 
the  sale  of  the  lands  to  pay  the  principal  of  th 
bonds,  and  for  the  termination  of  tbe  trust  o 
the  payment  in  fuU  of  the  bonds  and  interes 
The  Bup^eniental  mortgage  of  tbe  28d  < 
March,  1876,  conveyed  to  the  trustees,  aubje 
to  the  trust  created  by  the  mortgage  of  May  II 
1875,  '*the  lines  of  raflway  and  appuitenano 
of  the  said  Texas  and  Pacific  RaUw^  Coi 
pany  east  of  Fort  Worth,  in  the  State  of  Texa 
being  624  mfles  of  railroad  neariy  oonipktei 
after  deducting  the  expenses  of  operating  ai 
maintainine  the  same,  and  tbe  interest  and  oth 
resources  due  by  reason  of  previous  circui 
stances  thereon,  the  same  being  the  Texas  m 
Pacific  Raflway  Company's  lines  of  lailvra 
constructed  and  to  be  constructed,  frcm  t 
state  line  between  Louisiana  and  Texas,  we 
ward,  through  Marshall  and  Dallas,  to  F< 
Worth,  in  the  State  of  Texas,  and  from  Tex; 
kana,  on  the  state  line  between  Texas  and  J 
kansas,  to  a  point  of  Junction,  via  ClariLsvil 
Paris,  Bonham,  and  Sherman,  with  Uie  ^ 
aforesaid  at  or  near  Fort  Worth,  and  from  11 
shaU  aforesaid,  through  the  Town  of  Jettem 
to  a  point  of  lunction,  at  or  near  Texarkai 
with  the  said  line  from  Texarkaim  to  F 
Worth,  together  with  aU  the  depots,  de 

Sounds,  locomotives,  rolling  ttack  of  ey< 
nd,  and  every  appurtenance  of  every  Id 
real  or  personal,  reqpiisite  or  oonverlent  for 
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-  ise  and  opentlon  of  said  lines  of  railway;  in- 
chiding,  also,  all  the  net  income  arising  from 
the  leMehold  interest  of  said  Ck>mpaoy  in  the 
Une  of  railroad  of  the  Vicksburg,  Shreveport 
and  Texas  Railroad  Ck>mpan7,  extendiDg  from 
Bhreveport,  in  the  State  of  Louisiana,  to  a  con- 
nection wiUi  the  line  of  railroad  of  the  Texas 
and  Pacific  Railway  Company,  at  the  state  line 
between  Louisiana  and  Texas,  under  and  sub- 
[696  ]  lect,  neyertheleas,  to  the  Uen  and  charge  of  prior 
incumbrances  thereon,  and  subject  to  all  the 
trusts,  limitations,  conditions,  and  provisions 
of  every  kind  mentioned  and  set  forth  in  the 
deed  of  trust  dated  May  15th,  1876,  whereto  this 
instrument  of  writing  is  supplementary." 

Subsequently  to  January  1, 1876,  as  of  which 
date  the  first  installment  of  the  income  and 
land-grant  bonds  was  issued,  and  in  the  years 
or  interest  periods  ending  respectively  on  the 
first  days  of  July,  1877, 1878,  and  1879,  the  net 
earnings  of  the  Company,  as  defined  in  the 
bonds  and  mortgage,  were  insufficient  to  en- 
able it  to  pay  the  mterest  on  the  bonds  outstand- 
ing at  those  dates,  and,  throughout'  those  years 
or  interest  periods,  no  interest  was  paid  upon 
the  bonds  nor  any  scrip  issued  for  the  interest 
or  any  part  of  it  On  the  16th  of  Februaiy, 
1880,  in  pursuance  of  a  resolution  of  the 
board  of  directors,  the  defendant  issued  scrip 
for  ihe  interest  accumulated  during  the  entire 
period  included  between  the  first  of  Januaiy, 
1876,  and  the  first  of  July,  1879.  The  net 
eamines  of  the  road  having  been  insufficient 
to  enable  the  defendant  to  pay  the  interest 
on  the  bonds  for  the  years  ending  July  1, 
1880,  and  July  1,  1881.  it  issued  scrip  for 
the  interest  for  those  years,  respectively.  F6r 
the  year  ending  July  1,  1883,  there  was  a 
defidt  of  |195,076.17  in  the  earnings  of  the 
road;  and  for  the  year  ending  July  1,  1888, 
there  were  surplus  earnings  of  $181,807.90; 
thus  showing  a  net  deficit,  for  the  operations 
of  those  two  years,  of  $68,208.37.  The  fact 
that  the  net  earnings  of  those  two  years  were 
insufficient  to  enable  the  defendaut  to  pay 
the  interest  on:!the  income  wod  land-grant 
bonds  as  provided  therein  was  promptly  made 
known  and  decUired  by  it  to  its  bondholders, 
and  the  plaintiff  had  doe  notice  thereof. 

The  income  and  land-grant  bonds  are  regis- 
tered obligations.  Interest  on  them  is  payable 
only  to  r^stered  holders  or  their  assignees,  by 
duly  executed  and  acknowledged  or  authenti- 
cated order  or  assignment,  at  ue  office  of  the 
defendant,  and  upon  the  delivery  by  such  hold- 
ers, or  such  assignees,  of  receipts  for  the  inter- 
est,  or,  in  case  scrip  is  issued,  of  receipts  for  the 
scrip.  By  uniform  practice,  from  the  first  is- 
»ue  of  SCTip,  the  bonds,  or  such  orders  or  as- 
signments, are  presented  t^the  payee  or  regis- 
£697]  ^^'^  holder,  or  such  assignee,  at  the  office  of 
the  defendant,  for  scrip.  When  scrip  is  de- 
livered, no  indorsement  is  made  on  the  bond, 
but  the  receipt  or  voucher  for  the  scrip  is 
signed  by  the  person  receiving  it,  and  the  de- 
fendant cannot  know  to  whom  to  issue  or  de- 
liver scrip,  or  who  is  entitled  thereto,  or  who 
will  receive  the  same,  until  the  bonds,  or  such 
assignments  or  orders,  are  presented  at  its  of- 
fice and  scrip  demanded,  or  unless  the  regis- 
tered holder j[m>perly  identified,  presents  hmi- 
self  at  the  office  of  the  defendant  and  demands 
the  issue  o.  the  scrip.    The  plaintiff,  in  respect 
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of  the  interest  sued  for  in  this  suit,  never  pr&> 
sented  the  bonds  and  demanded  the  issue  of 
the  scrip  for  the  years  1882  and  1883. 

On  the  foreTOing  facts  the  circuit  court 
found,  as  conclusioas  of  law,  that  the  defend* 
ant  ffdled  to  exercise  its  option  to  pay  the 

Slaintiff  the  interest  in  scrip  due  on  the  first  of 
uly,  1882,  and  that  due  on  the  first  of  July, 
18^,on  the  150  bonds;  and  that  the  plaintiff  was 
entitled  to  Judgment  for  the  two  sums  of 
$10,600  each,  with  interest  on  one  from  the 
first  of  July,  1882,  and  interest  on  the  other 
from  the  first  of  July,  1888. 

The  opinion  of  the  circuit  court,  which  accom- 
panies the  record,  and  is  reported  in  23  Blatch- 
lord,  464,  proceeded  upon  the  view  that  there 
was  nothing  in  the  language  of  the  mortgage 
which  controlled  or  qualified  the  absolute 
promise  in  the  bond  to  pay  interest  in  money 
or  in  scrip;  that  the  bona  contained  a  promise 
to  pay  interest  annually;  that  there  was  noth- 
ing in  it  to  show  that  the  owner  was  not  to 
have  his  interest,  or  soip  instead,  at  the  elec- 
tion of  the  defendant,  if  the  net  eaminip  of  the 
Railway  were  not  sufficient  to  pay  the  mterest; 
that  the  plaintiff  was  entitied  to  his  monev^  or 
the  scrip  as  its  substitute,  on  the  day  on  which, 
by  the  terms  of  tiie  bond,  the  defendant  was  to 
pay  the  interest  or  exercise  the  alternative;  that 
there  was  no  reservation,  in  terms  or  by  impli- 
cation, of  a  right  in  the  defendant  to  exercise 
the  option  after  the  day  of  payment;  that,  that 
dav  having  elapsed  without  an  election  by  the 
defendant,  the  bondholder  was  entiUed  to  be 
paid  his  interest  in  monev;  and  that  it  was  not 
incumbent  on  the  plaintiff  to  present  the  bonds 
for  the  payment  of  interest  on  the  day  it  fell 
due,  or  to  then  demand  the  payment  of  inter- 
Wt,  as  a  prerequisite  to  his  right  of  action  to 
recover  the  interest  money. 

It  is  contended  for  the  defendant  that  the 
bond  in  question  is  an  income  bond,  in  the 
sense  that  the  interest  on  it  is  not  payable  in 
money  on  the  first  day  of  July  in  each  year, 
unless  net  eaminss,  as  aefinod  in  the  bondf  and 
mortgage,  have  been  made;  that,  if  sufficient 
net  earnings,  as  thus  defined,  have  not  been 
acquired  during  the  year,  then,  unless  the  Com- 
pany exercises  its  option  to  issue  scrip,  the  in- 
terest accumulates  until  it  is  earned,  or  until  it 
is  paid  out  of  the  sinking  fund  created  by  the 
sale  of  the  mortgaged  lands,  or  until  the  bond 
with  its  accrued  mterest  becomes  due;  that  tho 
effect  of  a  failure  to  exercise  the  option  on  the 
interest  day  is  not  to  create  a  present  fixed  ob- 
ligation to  pay  the  interest  in  money;  that  in 
any  event  the  option  to  pay  in  scrip  need  not 
be  exercised  on  or  by  the  interest  day,  but  it  is 
sufficient  if  the  scrip  is  ready  for  the  bondhold- 
er when  he  demands  it;  and  that  the  effect  of 
any  default  to  pay  in  scrip  is  not  to  make  the 
defendant  liable  for  the  full  amount  of  the  in- 
terest, but  only  for  the  value  of  the  scrip  at  the 
time  of  default 

We  are  of  opinion,  however,  that  the  circuit 
court  was  correct  in  its  construction  of  the  con- 
tract between  the  parties.  Much  stress  is  laid 
by  the  defendant  upon  the  fact  that  the  bond, 
on  its  face,  is  called  a  7  per  cent  income  and 
land-grant  bond;  and  from  this  the  argument 
is  deduced  that  the  interest  is  payable  only  out 
of  income.  But,  the  expresmon  income  and 
land-grant  bond  Is  suffidentiy  Justified  and  sat- 
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isfled  by  the  fact  that  the  mortgage  states  that 
the  principal  and  interest  of  the  bonds  is  se- 
cured by  a  mortgage  upon  the  knd  acquired 
or  to  be  acquired  by  the  Ck>mi>any,  under  the 
statutes  specified  in  the  mortgage,  and  upon 
the  net  income  of  the  lines  of  its  railway  east 
of  Fort  Worth.  The  mortgage  states  that  it  is 
e^ivcn  to  secure  8,908  income  and  land-grant 
bonds,  each  for  $1,000,  bearing  7  per  cent  in- 
terest, the  interest  and  the  prindpal  of  the  bonds 
[699 J  to  be  payable  in  United  States  currency,  as  dis- 
tinguished from  two  other  classes  of  bonds  au- 
thorized at  the  same  time,  which  were  to  be 
payable  in  gold  coin.  The  resolution  of  the 
stockholders  authorizing  the  issuing  of  the 
bonds  was  to  the  same  effect.  The  option  to 
pay  the  interest  in  scrip  was  not  expressed  in 
the  resolution  of  the  stockholders,  but  the  mort- 
gage states  that  the  principal  and  interest  of 
Uie  l)onds  is  to  be  paid  "  according  to  the  ten- 
or thereof.*'  The  bond  contains  a  promise  to 
pay  the  $1,000  on  the  first  of  January,  1916,  in 
lawful  money  of  the  United  States,  "with 
interest  thereon  at  the  rate  of  7  per  cent  per 
annum,  payable  annually  on  the  first  day  of 
July  in  each  year,  as  provided  in  the  mortgage 
hereinafter  mentioned."  The  words  "as  pro- 
vided in  the  mortgage  hereinafter  mentioned  " 
refer  to  the  pajrment  of  the  principal  as  well  as 
the  interest. 
There  is  thus  far  an  absolute  obligation  and 

Sromise  to  pay  the  interest  on  the  first  day  of 
ulv  in  each  year.    How  is  that  promise  qual- 
ifiea  subsequently  in  the  bond?    Only  by  the 

f  provision  that,  in  case  the  net  earnings  derived 
rom  operating  the  lines  of  railway  east  of 
Fort  Worth  sludl  not  in  any  one  year  be  suf- 
ficient to  enable  the  Company  to  pay  7  per 
cent  interest  on  the  outstanding  bonds,  then 
scrip  may,  at  the  option  of  the  Company,  be 
issued  for  the  interest.  The  only  alternative 
to  the  payment  of  the  interest  in  money  on  the 
day  named  is  that  if  the  net  earnings  in  the 
year  shall  not  be  sufficient  to  enable  the  Com- 
pany to  pay  the  interest  on  the  outstanding 
bonds,  it  may  elect  to  issue  scrip  for  the  inter- 
est; but  the  scrip  is  to  be  issued,  if  issued,  as 
and  for  the  unpaid  interest;  and  it  Is  plain  that 
the  option  of  the  Company  to  issue  the  scrip 
must  be  exercised  at  the  tune  when,  but  for 
the  insufficiency  of  the  net  earnings,  it  would 
be  required  to  pay  the  interest  in  money.  If 
the  option  be  tiius  exercised,  reasonable  time 
may  be  allowed  to  prepare  the  scrip  and  iasue 
and  deliver  it;  but  as  toe  scrip  is  to  be  received 
at  par  and  interest,  the  same  as  money,  in  pay- 
ment for  the  lands,  or  for  conversion  into  the 
jcapital  stock  of  the  Company,  it  is  necessarily 
to  draw  interest  from  the  day  on  which  the  in- 
terest which  it  takes  the  place  of  was  payable. 
In  the  absence  of  an  exercise  of  the  option, 
on  the  day  the  interest  was  due,  to  pay  it  in 
scrip,  the  bondholder  had  an  immediate  riffbt 
of  action  for  the  interest  money.  The  security 
TTOOI  £»^^^  ^y  ^®  mortgage  upon  the  lands  and  up- 
*-  -^  on  the  net  income  is  entirely  separate  and 
apart  from  the  obligation  of  the  Company  to 
iny  the  interest  in  money  or  in  scrip.  This 
last  provision  is  one  for  the  benefit  of  the  Com- 
pany, to  enable  it  to  retain  in  its  treasury  the 
net  earnings  derived  from  operating  its  lines 
east  of  Fort  Worth,  if  such  earnings  do  not 
amount  in  the  year  to  enough  to  enable  it  to 
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pay  the  full  interest  on  Ihe  outstanding  bonds; 
DiU,  in  such  case,  it  must  exercise  its  optbn, 
by  the  day  the  interest  falls  due,  to  give  to  its 
bondholders,  for  such  interest,  scrip  for  the 
full  amount  thereof.  The  contract  cannot  be 
construed  so  as  to  make  it  possible  for  the  Com- 
pany to  retain  all  its  net  earnings,  however  lit- 
tie  under  7  per  cent  on  the  amount  of  the  out- 
standing bonds,  and  yet  withhold  from  the 
bondholders  the  scrip,  as  the  representative  of 
the  full  interest  promised  to  be  paid.  We  do 
not,  however,  mean  to  suggest  ttiat  the  Com- 
pany may  not  pay  the  net  earnings  in  money 
for  part  of  the  interest,  and  pay  the  rest  in  scrip. 

By  the  mortgage;  all  the  net  income  frcnn  tm 
lines  east  of  Fort  Worth  was  pledged  to  mean 
the  payment  of  the  principal  and  interest  of  the 
bonds  "according  to  the  tenor  thereof;"  and 
the  bond  states  tlmt  it  is  secured  by  a  mortgsfe 
lien  upon  such  net  income,  **  as  security  for^e 
interest"  The  fact  that  the  bond  also  states, 
on  its  face,  that  it  wiU  be  received  hy  the  Com- 
pany "at  par  and  accrued  interest,"  in  pay- 
ment or  exchange  for  any  lands  covered  by  the 
mortgage,  serves  to  confirm  the  constmctioQ 
above  ^ven.  So.  also,  the  certificate  of  the 
trustees  on  each  tx>nd  states  that  the  bcmds 
bear  7  per  cent  interest  per  annum,  payable 
yearly. 

It  IB  contended  for  the  defendant,  that  it  can- 
not ascertain  by  the  interest  day  whethm*  the 
net  earnings  for  the  year  are  simSdent  to  pay 
the  interest  in  money,  and  that  hence  it  cannot 
exercise  its  option,  oy  the  interest  day,  to  pay 
the  interest  in  scrip.  It  is  a  sufficient  anaw^ 
to  this  position  to  say  that  the  contract  it  has 
made  is  that  it  will  exercise  the  option  by  that 
day.  Funhermore,  it  is  found  that  the  fact 
that  the  net  earnings  of  the  two  years  ending 
July  1,  1882,  and  July  1,  1888,  were  insnfiP 
dent  to  enable  the  defendant  to  pay  tiie  inter- 
est, was  promptly  made  known  liy  it  to  the 
bondholders;  and  it  is  not  found  that  it  oould 
not  have  suffldentiy  ascertained  such  fact  by 
the  interest  day  to  enable  it  to  exercise  the  re- 
served option. 

It  is  urged  for  the  defendant  that,  because  11 
did  not  pay  interest  or  issue  scrip  therefor,  f oi 
the  interest  periods  ending  Ji^  1>  1877,  1876 
and  1879,  but  issued  scrip  in  F^bruary^  1880 
for  the  interest  accumulated  for  the  period  be 
tween  January  1,  1876,  and  July  1,  1879,  i 

Eractical  construction  was  put  l^  the  bond 
olders  upon  the  contract,  which  cannot  be  re 
warded  as  merely  a  forbearance,  ot  a  waive 
for  the  time  being,  of  their  ri^ts  under  tb 
contract  But  it  is  also  found  as  a  fact»  by  tb 
circuit  court,  that  the  net  earnings  of  tbe  roai 
having  been  insoffldent  to  enable  the  Oompax^ 
to  pay  the  intei^  on  the  bondB*,for  tbe  yeaj 
endinff  July  1. 1880,  and  July  1, 1881.  it  issue 
scrip  for  the  interest  for  those  vean  reepec 
ively.  We  see  nothing,  in  all  these  tmcu 
which  amounts  to  a  waiver  which  can  mfi& 
or  preludice  the  right  asserted  by  the  preaei 
plaintiff  in  this  suit. 

We  are  also  of  opinion  that  no  danand  t 
the  plaintiff  was  necessary,  to  entitle  liim 
the  payment  of  the  interest  in  msmty,  oik  tl 
failure  of  the  defendant  to  exercise  its  <^;ytio 
on  the  day  the  interest  fell  due.  to  iaei&e  sen 
therefor.  It  is  stated  in  the  findings  at  tbe  g 
cult  court,  that,  shortly  after  the  first  o€  Juj 
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1889,  and  sliortlr  mfter  the  flnt  of  July,  188S,  i 
the  ireaaurer  of  the  defeuduit,  at  Its  ofSce, 
notified  the  holden  of  its  bonds  th^t  it  wu  not 
prepaied  to  pay  the  Interest,  u  the  earnings  of 
the  Railway  were  not  sufflclent;  and  no  action 
was  taken  by  it  In  reference  to  the  luue  of 
■crip.  Thia  ahows  that  it  did  not  on  the  proper 
days  elect  to  iasue  scrip.  The  bond  states  that 
the  scrip,  U  issued,  is  to  be  issued  "  for  the  io- 
tereat,"  that  ia.  in  place  of  the  Interest,  and, 
under  the  tenna  ol  Uie  bond,  the  company  was 
bound  to  pay  the  interest  on  the  day  it  was  due, 
or  else  to  issue  the  scrip,  on  the  failure  ol  a 
sufficiency  of  net  earning  to  pay  the  full  Inier- 
eeL  There  was,  therefore,  no  obligation  on 
the  part  of  the  boodbolder  to  demand  his  inter- 
est In  money,  in  order  to  perfect  his  right  to  re- 
cover it,  in  the  absence  of  the  exercise  of  an 
option  by  the  Company,  on  the  day  the  interest 
fell  due,  to  pay  il  in  scrip.  He  had  no  right, 
by  the  terms  of  ihe  contract,  to  demand  the 
scrip.  It  was  for  the  Company  to  announce 
its  election  to  pay  in  scrip,  or,  as  it  did,  talie 
no  action  in  reference  to  the  isaiie  of  scrip.  In 
Uie  absence  of  an  election  by  the  Company,  on 
the  day  the  interest  fell  due,  to  issue  the  scrip, 
the  right  of  action  of  the  plaintiff  immediately 
came  into  existence,  without  any  demand  on 
his  part,  to  recover  the  full  amount  of  the  in- 
terest mentioned  in  the  bond. 

The  casuB  dted  hy  the  defendani  on  the 
qnertios  of  damages  do  not  apply  to  an  alterna- 
Uve  contract  like  that  in  tbe  present  case.  It 
tails  within  those  cases  in  which,  if  tbe  con- 
trsct  be  that  the  preroiaor  shall  do  one  of  two 
things  by  a  certain  day,  at  his  election,  be  can- 
not eierciae  his  election  after  the  day  has  passed. 
lids  is  familiar  law,  and  needs  no  citation  ol 
aaUiinitiea. 

ThtJudgmentofO*  Oireutt  Court  it  nfflrmed. 


A.  U.  HEFNER  et  at.,  Plff^  in  Err., 


(Soe  B.  C.  Reportort  ed.  747-181.) 

TtadMd,  alien  barred — lien  for  taxet — efftel  of 
tax  deid — mttltifarivatnei* — decree  at  to  tax 
ttOe^eetcff. 

L  Tbe  tItJeaetnpbf  tbedeloQiIantslntblBBCIloii. 
■mdei  tbe  dei!d  executed  br  the  oounty  tremurer  to 
Oallonan  In  1814.  pumiattt  to  asn[e  In  IBTI,  fornon- 
paymoQt  of  taxes  asKSsed  In  I8TQ.  Is  barred  bj  the 
decree  rendered  tor  the  plalutUIln  ISTT.upon  a  bill 
In  equity  to  foreclose  the  mortnKe  dated  Aus-  £3, 
inO;  to  which  bill  Cbllanan  bad  neen  made  a  party, 
and  upon  whtoh  be  bad  been  defaulted. 

E.  at  tbe  Btabitea  of  Iowa  the  State  or  the  ooun- 
ty  bus  a  Hen  on  tbe  lend  for  tbe  amount  of  the  taxes 
from  tba  time  of  their  nSMtVinent:  and  upon  tbe 
•olsof  the  limd  for  nonpayment  of  tbe  taxes,  the 
lien  passes  to  the  purcbaser;  but  the  title,  subject 
to  the  lien,  rcm.alns  In  the  former  on-ner  until  the 
execution  of  the  tai  deed;  and  If  that  deed  Is  for 

tbe  land  that  the  purohaeer  baa. 

3.  Utbetazdeed  Isvalld.ltclothcs  the  purchaser, 
tnim  the  time  of  Itsdcllvery.  not  only  with  the  title 
otthe  pcnon  aiic^nd  tor  the  taxes  but  with  a  now 
and  complete  title  in  tho  land, under  an  Independent 
Bmnt  from  tbe  soverelni  authority,  nblch  baia  or 
CxiiDirulBbea  all  prior  titles  and  inaumbrsncee  of 
prlTute  pocsonitBnd  all  equities  arising:  out  of  them. 

4.  Uurilfariousneasastosut>)ectaorpaTties.wIUi- 
ISS  U.S. 


intbe juiladletlon o,f  a_ e 


It  of  equity,  cannot  be 
'int.  except  liy  demur- 
.  It  does  not  render  a 
Mated  aa  a  nullity  In 

the  laud  was  In  the 
e  mortgage,  and  the 

rlKbt,  to  ^fitle BO- 
uid  under  the  decree 

the  Jurladlotlon  and 
1  bill  tn  equity  for  the 
to  determine  the  itr 

title;  and  the  owner 


taken  br  oontesdoo, 
title,  aOjudgiiiK  tbai 
aa  against  tbe  plalnt- 
naerat  the  sale  under 
soncluaire  BBaJnst  tt>e 
annot  be  collaterally 
id  bfs  erauteee  from 


Kided  Deo.  19, 1837. 


Mr.  Jiittioe  Orayt 
w.  In  the  nature  of 
:ssion  of  a  tract  of 
868,  In  the  Circuit 
s  for  the  Nortbem 
;efDer  and  wife  and 
Northwestern  Hut- 
ly,  stating  iu  title  la 

iled  a  bill  on  tbe  eq- 

nst  Bates,  Callanan 

I  of  the  sa 


OTtgaseof 
itheplaini 


itiffonAu- 

len  tbe  owner,  con- 

is  of  such  a  bill ;  also 

lims  some  interest  in 

Imaged  premlseB,  the 

r  orator  is  unable  to 

each  and  all  of  said 

defendants  be  made  parlies  to  the  bill,  and  for 

a  writ  of  Bubpena  against  all  of  them,  and  for 

JudEmeot  against  Bates  for  the  sums  due  on  tbe 

mortgage,   and   for  "a   decree  of  foreclosure 


and  that  the  right,  title  and  interest  of  each  and 
every  of  the  said  defendants  be  by  decree  of 
this  court  forever  boired  and  foreclosed,  and 
that  the  master  In  chancery  of  this  court  be  au- 
thorized to  make  sale  of  said  premises,  or  suffi- 
cient Uiereof  to  satisfy  the  said  several  sums  of 
money,  wiUi  interest  thereon,  and  the  costs  of 
this  suit;  and  all  and  singular  such  relief  as 
your  orator  Ja  equitably  entitled  to  receive." 

Upon  that  bill,  a  writ  of  subpena  was  Issued 
against  and  served  upon  all  tbe  defendants 
named  therein,  Including  Callanan, 

On  May  31,  1877,  a  final  decree  was  entered 
In  that  suit,  rccitioe  a  hearing  of  the  plaintiff 
and  of  Bates,  and  a  default  of  the  other  defend- 
ants, conQrmicg  that  default,  ascertaining  the 
sums  due  on  the  mortii^ge,  and  adjudging  that 
the  mortgage  "is  a  lien  upon  the  mort^ged 
premises,  prior  and  paramount  to  the  hen  of 
each  and  every  of  the  said  defendants;"  that 
Bates  pay  those  sums,  with  interest  and  costs, 
to  the  plaintiff  on  or  before  September  1, 1B7T; 
that,  in  default  of  such  payment,  a  sale  and 
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conveyance  of  the  mortiBged  premises,  or  of  so 
much  thereof  as  might  be  necessary  to  satisfy 
those  sums,  be  made  by  a  master;  "and  that 
the  right,  title  and  eauity  of  redemption  of  each 
and  every  of  the  defendants  in  this  suit  be,  by 
a  sale  of  the  said  mortgaged  premises  hereunder, 
forever  barred  and  foreclosed,  and  the  pur- 
chaser at  such  sale  shall  take  the  premises  sold 
by  tiUe  absolute,  and  such  title  shall  relate  back 
to  the  date  of  the  execution  of  the  mortgage  to 
the  complainant,  to  wit,  the  23d  day  of  August, 
1870." 

On  October  5, 1877,  pursuant  to  that  decree, 
the  master  sold  the  mortgaged  premises  b^  auc- 
tion, for  less  than  those  sums,  to  the  plamtiff, 
and  executed  a  deed  thereof  aocordinely. 

In  the  present  action  the  plaint  further 
alleged  that  the  defendants,  Hefner  and  others, 
were  in  actual  possession,  ckiiming  a  right  ac- 
quired from  Callanan  dnce  the  beginning  of 
the  suit  for  foreclosure,  and  had  no  right  to 
possession  against  the  plaintiff,  and  that  Galla- 
nan  claimed  some  interest  in  the  premises  under 
and  by  virtue  of  a  pretended  tax  deed. 

The  defendants  filed  an  answer  to  this  action, 
allying  that,  the  land  in  question  being  sub- 
ject to  taxes  lawf uUy  assessed  thereon  for  1870 
and  remaining  due  and  unpaid,  the  county  treas- 
urer, at  a  tax  sale  on  Novemb^  15. 1871,  in  con- 
formity with  law,  sold  the  land  to  OaUanan,and, 
there  being  no  redemption  from  the  sale,  exe- 
cuted to  Callanan  on  December  1, 1874,  a  tax 
deed  thereof,  which  was  duly  recorded  two 
days  after,  and  a  copy  of  which  was  annexed 
to  the  answer;  and  that  the  right  and  title  cre- 
ated by  the  tax  sale  and  deed,  and  no  other,  was 
owned  by  Callanan  at  the  time  of  the  proceed- 
ings for  foreclosure  and  of  the  decree  therein, 
and  had  since  been  conveyed  by  him  to  the  de- 
fendants. A  demurrer  to  this  answer  was  sus- 
tained, and  Judgment  rendered  for  the  plaint- 
iff; and  the  dSendants  sued  out  this  writ  of 
error. 

Messrs.  C.  H*  Gatishand  Wm«  Connor* 
for  plaintiffs  in  error: 

A  tax  title,  under  the  provision  of  the  Iowa 
Statutes,  is  not  a  derivative  one  but  a  new  and 
Independent  title,  derived  from  the  sovereign 
power  under  which  the  tax  is  levied,  paramount 
to  all  previous  interests,  and  freed  from  all  in- 
cumbrances. 

Orum  Y,  Cottinff,  22  Iowa,  411. 

A  decree  must  be  founded  on  and  sustained 
by  both  the  allegations  and  the  proofs  in  the 
cause;  and  it  cannot  be  based  on  a  fact  not  put 
in  issue  bythe  pleadings. 

2  Dan.  Ch.  Pr.  1003.  n.  6;  1  Dan.  Ch.  Pr.  531. 
658,  note.  Windsor  v.  McVeigh,  93  U.  8.  283 
<23: 917);  Graham  v.  La  Gross  dt  M,  B.  R,  Co, 
70  U.  8. 8  Wall  712(18:251);  Lanum  v.  Bteel,  10 
Humph.  280. 

In  the  foreclosure  suit,  the  mortgagor's  title 
was  the  only  one  which  could  be  barred  or  f  ore- 
•closed.  The  decree  is  necessarily  limited  in  its 
effect  to  the  parties  who  have  some  relation  to 
the  mortgagor's  title.  Junior  and  subject  to  the 
lien  of  the  complainant's  mortgage. 

MeComb  v.  Spavaler,  71  CaL  418;  Graham  v. 
La  Crom  &M.R.R,  Cb.70  U.  8. 8  Wall.  704  (18: 
247);  Rathbons  v.  Hooney,  58  N.  Y.  467;  San 
Francisco  v.  LawUm,  18  Cal.  474. 

In  Peters  v.  B(ruman,  98  U.  8.  56(25: 91),  the 
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court  says  that  upon  a  bill  of  foreclosure,  or,  as 
in  this  case,  a  bill  to  enforce  a  Uen  for  the  pur- 
chase mon^,  and  when  there  has  beennofnud 
and  no  eviction,  actual  or  constructive,  no  one 
claiming  an  adverse  title  can  be  permitted  to 
bring  it  forward  and  have  it  settled  in  that  suit; 
such  a  bill  would  be  multifarious  and  there 
would  be  a  misjoinder  of  parties. 

Citing  Noonan  ▼.  Lee,  67  U.  8.  2  Black,  ^0 
(17-.278);2>Mv.  A9srfui<df,96U.a  840@4:644); 
Roberts  v.  Wood,  88  Wis.  60;  Slrobe  v.  Dotener, 
18  Wis.  10;  POkmY,  Arm»n,18  Wis.  222;  Sum- 
mers  v.  Bromley,  28  Mich.  125. 

The  proper  purpose  and  scope  of  a  foroclos* 
ore  suit  is  to  bfur  interest  in  the  equity  of  redemp- 
timi;  and  the  decree  does  not  affect  rights  par- 
amount to  those  of  the  mortgagor  or  mort- 

^^MonsY.  Hoone$,  58  N.  Y.  468;  Shcri  v. 
Nooner,  16  Kan.  220;  Eagle  Fire  Co.  v.  Lent,  6 
Paige,  685;  Coming  v.  9mith,^^.Y,  S^iMcDen^ 
old  V.  Mobile  L.  in«.  Cb.  56  Ala.  468 . 

In  Winham  v.  Cruteher,  8  Tenn.  Ch.  666,  it  is 
held  that  adecree  pro  eonfessocsnovXy  be  taken 
upon  the  facts  stated  in  tne  bill. 

Windsor  v.  McVeigh,  98  U.  8.  274  (28:914): 
Bigelaw  v.  ForreHJl^  U.  8.  9  WalL  851  (19:700); 
Dayv.  Mieou,  85  U.  8. 18  Wall.  156(21:860); 
meparU  Lange,  85  U.  8.  18  WaU.  168  (21:872). 

Mr,  B«  F.  KanlTinan,  for  defendant  in 
error: 

At  the  time  of  the  execution  of  the  mortgage 
the  taxes  in  question  had  not  been  levied,  and 
were,  of  course,  no  lien  upon  the  property. 
The  mortgage  was  the  first  and  paramount  lien: 
therefore  whatever  interest  Callanan  may  have 
acquired,  by  virtue  of  the  proceedings  there- 
after had,  such  interest  was  acquired  subse- 
quent to  the  execution  of  the  mortgage  to  the 
company. 

He  became  subrogated  to  the  rights  of  the 
8tate  and  County  as  to  the  lien  for  taxes,  if  any, 
paid  by  him. 

Ef)erelt  v.  Bed>e,Vl  Iowa,  452;  Light  v.  Wesit,iSi 
Iowa,  188;  Besare  v.  Dosk,  48  Iowa,  211;  Sex- 
ton V.  Henderson,  45  Iowa,  160;  Miller  ▼.  Cor- 
5tn,^Iowa,  150;  Springer  v.  Bartle,  46  lovra. 
688:   Claussen  v.  Baybum,  14  Iowa,  186. 

The  interest  of  the  tax  purchaser,  prior  to  the 
execution  of  a  deed,  is  that  of  a  lien  holder  only. 

Revision  of  1860,  §  779;  CJode  1873,  g  SW; 
Williams  v.  Heath,  22  Iowa,  519;  Eldridge  ▼. 
Kuehl,  27  Iowa,160. 174;  Lake  v.  Gray,  85  Iowa, 
44;  MalloryY,  French,  88  Iowa,  481. 

The  court  had  the  right  to  pass  opoQ  the 
character  of  the  interest  held  by  (Callanan,  in 
the  foreclosure  proceeding. 

Kelsey  v.  Ahbott,  18  CaJ.  616;  Sargent  ▼.  Wit- 
son,  5  C^.  505;Marks  v.  Marsh,  9 CaL  96;CAa«9 
V.  Abbott,  20  Iowa,  154;  LarsonY.  Bejp^oids,  13 
Iowa,  579;  Lee  v.  Kingsbury,  18  Tex.  68;  Ba^ 
ter  V.  Dear,  24  Tex.  17. 

If  the  court  undertakes  to  determine  claims 
hostile  to  the  title  of  the  mort^gor,  its  decree 
is  not  void.  On  the  contrary,  it  is  valid  until 
reversed,  and  is  not  subject  to  any  colliUeral  at- 
tack. 

Sargent  v.  Wilson,  Marks  v.  Marshy  ChoMe  t. 
Abbott,  Larson  v.  Reynolds,  Lee  v.  fsfi^atery, 
and  Baxter  y.  Dear,  supra. 

The  failure  to  plead  matters  of  defense  whid 
might  have  been  pleaded  is  a  waiver  of  thca 
forever. 
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Deteeyr,  Peek,  88  Iowa,  242;  Lawrence  8av. 
Banky.  8tecen$,46lowA,  429;  MurreUv.  Smith, 
81  Ala.  801;  KeUv  ▼.  Dtmlin,  70  111.  878:  Ga%ne$ 
y.  Kennedjf,bS  msR.  108;  Covington  A  0.  Bridge 
Co.  V.  Sargent,  27  Ohio  8t.  238. 

The  Judgment  and  decree  of  the  court  upon 
this  question,  it  having  Jurisdiction  of  the  per- 
son of  Callanan,  and  of  the  whole  of  the  prop- 
erty, and  ^erefore  of  the  parties  and  subject 
matter,  was  not  coram  noniudiee,  and  it  cannot 
be  oollaterally  assafled;  and  the  purchaser  took 
title  absolute  imder  this  decree  according  to  its 

Or&mweU  y.SaeOo.U  U.S.  857(24:199);  Har- 
rii  T.  Harris,  86  Barb.  88;  Lee  t.  Kingsburtf,  18 
Tex.  68;  Bigelow,  Estoppel,  note,  p.  46;  Tiuka 
V.  (/Brien,  68  N.  Y.  448;  Petereine  y.  Thomas, 
28  Ohio  St.  696;  Bates  y.  Spooner,  46  Ind.  489; 
Campbeilv,  Asters,  1  Iowa,  257;  VoorheesY,  U.  S, 
Bani,  25  uTS.  10  Pet  469  (9:490). 

Certain  classes  of  adverse  titles  diould  not  be 
litigated  in  a  foreclosure  suit 

Peters  Y.  Bouman,  98  U.  8.  56  (26: 91)-  Dial 
Y.  Beffnolds,  96  U.  S.  840  (24:644). 

Mr,  Justice  Grmj*  delivered  the  opinion  of 
the  court: 

The  question  presented  by  the  record  is 
[750]  whether  the  title  now  set  up  bv  t}ie  defendants 
under  the  deed  executed  by  the  county  treas- 
urer to  Callanan  in  1874,  pursuant  to  a  sale  in 
1871  for  nonpayment  of  taxes  assessed  in  1870, 
is  barred  by  the  decree  rendered  for  the  plaint- 
iff in  1877,  upon  a  bill  in  equity  to  foreclose  a 
mortgage  dated  August  28,  1870,  to  wWch  bill 
Callanan  had  been  made  a  party,  and  upon 
which  he  had  been  defaulted.  * 

By  the  Statutes  of  Iowa,  taxes  upon  real  es- 
tate are  assessed  to  the  owner  in  September  of 
«acb  year.  In  real  estate  mortgaged  the  mort- 
gagor retains  the  legal,  title;  and  it  is  listed  by 
and  taxed  to  him,  unless  it  is  listed  by  the  mort- 
ga^cee.  As  between  vendor  and  purchaser,  the 
taxes  become  a  lien  on  the  land  on  the  first  day 
^f  November  ensuing.  If  the  owner  neglects 
to  pav  them  before  the  first  day  of  the  follow- 
ing February,  they  may  be  collected  by  distress 
and  sale  of  his  personal  pmperty,and  also  become 
a  perpetual  lien  on  the  land  against  all  persons 
•except  the  United  States  and  the  State.  The 
county  treasurer  may  collect  them  by  sale  of 
the  land,  and  if  the  owner  does  not  redeem  from 
that  sale  within  three  years,  the  treasurer  exe- 
cutes a  deed  to  the  purchaser,  which  vests  in 
him  •*  all  the  title  of  the  former  owner,  as  well 
an  of  the  State  and  county."  Iowa  R.  S.  1860, 
^5i  710,  714,  784,  746,  756,  759.  768-784,  2217; 
Stats.  May  27,  1861,  chap.  24,  §  2;  April  7. 
1872,  chap.  110;  Code  of  1878,  §^  796. 808, 828, 
880.  H53,  857.  865.  871-897,  19fe. 

The  effect  of  these  statutes,  as  declared  by 
the  supreme  court  of  the  State,  is  that  from  the 
time  of  the  assessment  of  the  taxes  the  State  or 
the  county  has  a  lien  on  the  land  for  the  amount 
thereof;  that  upon  the  sale  of  the  land  for  non- 
payment of  the  taxes  that  lien  passes  to  the 
purchaser;  but  the  title,  subject  to  the  lien, 
remains  in  the  former  owner  until  the  execu- 
tion of  the  tax  deed:  and  that  if  that  deed  is 
for  any  reason  invalid,  the  lien  is  the  only  in- 
terest that  the  purchaser  has  in  the  land.  WiU- 
tnms  v.  Jleaifi,  22  Iowa,  619;  Eldridge  v.  Kuehl, 
27  Iowa,  160 ;  Bfterttt  y  Beebe,  Zl  Iowa.  452; 
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Sexton  Y.  Henderson,  46  Iowa,  160;  Springer  v, 
BartU,  46  Iowa.  688. 

But  if  the  tax  deed  is  valid,  then  from  the  ....,< 
time  of  its  delivery  it  clothes  the  purchaser,  not  l^^  ^  J 
merely  with  the  title  of  the  person  who  had 
been  assessed  for  the  taxes  and  had  neglected 
to  pay  them,  but  with  a  new  and  complete  tiUe 
in  the  land,  under  an  independent  grant  from 
the  sovereign  authority,  which  bars  or  extin- 
guishes all  prior  titles  and  incumbrances  of 
private  persons,  and  all  equities  arising  out  of 
them.  Oram  v.  Cottirw,  22  Iowa.  411;  Turner 
V.  Smith,  81  U.  S.  14  Wall  658  [20:724]. 

It  is  contended  in  behalf  of  the  defendants 
that  the  only  proper  object  of  the  suit  to  fore- 
close the  mortgage  was  to  sell  the  title  of  Uio 
mortgagor,  and  to  cut  off  the  equity  of  redemp- 
tion of  all  persons  claiming  under  him  any  ti- 
tle, lien  or  interest  inferior  or  subject  to  the 
mortgage;  and  that  the  title  under  the  tax  deed, 
being  adverse  and  paramount  to  the  rights  both 
of  the  mortgagor  and  of  the  mortgagee,  could 
not  be  contested  in  that  suit  and  was  not  barred 
bv  the  decree  therein.  But  the  authorities 
cited  fall  short  of  supporting  that  contention. 

Multifariousness  as  to  subjects  or  parties, 
within  the  lurisdiction  of  a  court  of  equity, 
cannot  be  taken  advantage  of  by  a  defendant, 
except  by  demurrer,  plea  or  answer  to  the  bill, 
althoug^h  the  court  in  its  discretion  may  take 
the  objection  at  the  hearing,  or  on  appeal,  and 
order  the  bill  to  be  amended  or  dismissed. 
Oliwr  v.  Piatt,  44  U.  S.  8  How.  888.  412  [11: 
622, 668];  Nelson  v.  HiU,  46  U.  8.  6  How.  127, 
132  [12:81,  88].  A  JorUoH  it  does  not  render 
a  decree  void,  so  that  it  can  be  treated  as  a 
nullity  in  a  collateral  action. 

As  a  general  rule,  a  court  of  equity,  in  a  suit 
to  foreclose  a  mortgage,  will  not  undertake  to 
determine  the  validity  of  a  title  prior  to  the 
mortgage  and  adverse  to  both  mortgagor  and 
mortgagee;  because  such  a  controversnr  is  inde- 
pendent of  the  controversy  between  the  mort- 
gagor and  Uie  mortgagee  as  to  the  foreclosure 
or  redemption  of  the  mortgage,  and  to  Join  the 
two  controversies  in  one  bul  would  make  it 
multifarious. 

Upon  that  ground  'it  has  been  held  by  this 
court,  as  wellas  by  the  Courts  of  New  York, 
Caltfomia  and  Michigan,  on  appeals  from  de- 
crees for  foreclosure  of  mortgages,  that  the 
holders  of  a  prior  adverse  title  were  not  proper  [752] 
parties;  and  Judges  have  sometimes  used  such 
strong  expres^ons  as  that  the  mortga^  "can- 
not make  them  parties,'*  or  that  their  title  "can- 
not be  litigated,  in  a  suit  for  foreclosure.  IHal 
V.  Reifnoids,  96  U.  S.  840  [24:644];  Peters  v. 
Bowman,9SXJ,S.  66,  60  [25:91,  92];  Eagle  FXrs 
Oo.  V.  Lent,  1  Edw.  Ch.  801;  S,  0, 6  Paige,  635; 
Banks  v.  Walker,  2  Sandf.  Ch.  844;  S.  0,  8 
Barb.  Ch.  438;  Ooming  v.  Smith,  6  N.  Y.  82; 
San  Francisco  v.  Lawton,  18  Cal.  405;  Summers 
V.  Bromley,  28  Mich.  125. 

But  in  none  of  the  cases  Just  dted  was  any 
question  presented  or  adjudged  of  the  effect 
that  a  decree  of  foreclosure,  rendered  in  a  suit 
in  which  such  adverse  claimants  were  made 
parties  and  their  claims  were  directly  put  in  is- 
sue and  determined,  might  have  against  them 
in  a  subsequent  action. 

The  cases  of  Strtibe  v.  Doumer,\Z  Wis.  lO.and 
Palmer  v.  Yager,  20  Wis.  91.  were  also  appeals 
from  decrees  of  foreclosure;  and  in  a  later  case 

ill 


747-757 


SUFBBMB  OOUBT  OF  THE  UNITED  StATBB. 


Oct.  Tkric, 


[T531 


in  Wisconsin  the  oonrt  summed  up  the  law 
thus:  '*It  is  freely  admitted  that  a  foreclosure 
suit  is  not  an  appropriate  proceeding  in  which 
to  litigate  the  nghts  of  a  party  claiming  title 
to  the  mortgaged  premises  in  hostility  to  the 
mortgagor;  and  that  if  such  rights  be  so  liti- 
gateo,  and  be  determined  upon  pleadings  and 
proofs,  the  decree  will  be  erroneous,  and  will 
be  revereed.  But  whether,  until  reversed,  such 
decree  is  earam  non  iudice  and  void,  so  Uiat  it 
may  be  collaterally  impeached,  is  quite  another 
question.  The  conclusion  would  seem  to  fol- 
low, from  all  of  the  decisioos,  that  it  is  not." 
Iowa  County  t.  Mineral  Point  B.  R,  Co.  24  Wis. 
98, 121. 

There  are  indeed  two  cases  in  the  Court  of 
Appeids  of  New  York,  in  which  a  common  de- 
cree of  foreclosure  pro  eottfesso  was  held  to  be 
no  bar  to  a  subsequent  action  at  law  by  the 
owner  of  a  title  prior  and  paramount  to  the 
mortga^  But  ihe  decision  in  either  case  turned 
on  the  K>rm  in  which  the  plaintiff  at  law  had 
been  made  a  defendant  to  the  bill  of  foreclos- 
ure. 

In  the  one  case,  a  widow  was  held  not  to  be 
barred  of  her  dower  by  a  decree  of  foreclosure, 
obtained  after  the  death  of  her  husband,  of  a 
mortgage  executed  by  him  alone  during  the 
coverture,  on  a  bill  against  her  and  others  as 
executors  and  devisees  under  his  will,  alleging 
that  die  and  the  other  defendants  "  have  or 
dfdm  to  have  some  interest  in  the  aforesaid 
mortgaged  premises,  as  subsequent  purchasers, 
or  incumbrancers,  or  otherwise,  but  what  par- 
ticular Interest  your  orator  Is  not  informed," 
and  praying  that  they  might  be  foreclosed  "of 
and  from  all  equity  of  redemption  and  claim 
of,  in  and  to'  me  mortgaged  premises.  The 
ground  of  the  decision  was  that  under  the  stat- 
utes and  rules  of  court  the  allegations  and  de- 
cree were  limited  to  rights  subsequent  and 
subject  to  the  mortgage;  and  Judge  Denio,  in 
delivering  judgment,  said:  "It  is  not  intended 
to  decide  that  u  a  paotv  claiming  a  title  prior 
to  the  mortgage  should  be  made  a  party  to  the 
suit,  and  should  answer  and  litigate  the  ques- 
tion, and  should  have  a  decree  against  him,  it 
wouid  not  conclude  him  in  a  collateral  action." 
Lewii  V.  Stfiith,  9  N.  Y.  602,  616. 

In  the  other  case,  a  testator  having  devised 
land  to  his  granddaughter  in  trust  for  his 
daughter  for  life,  with  remainder  to  th,e  grand- 
daughter in  fee,  the  two  afterwards  executed  a 
mortgage,  the  granddaughter  not  executing  it 
as  trustee,  and  naving  no  power  by  law  to  exe- 
cute it  as  such.  The  bill  and  decree  of  fore- 
closure were  against  them  as  individuals,  and 
therefore  the  title  of  the  granddaughter  as 
trustee  was  held  not  to  be  baned  by  the  decree, 
the  court  saying:  "Her  Interest  in  remainder 
was  subordinate  to  the  prior  estate  for  life  in 
trust,  created  by  the  will;  and  she  was  not  bound 
to  set  up  her  claim  as  trustee,  when  made  a 
party  to  the  foreclosure,  in  the  absence  of  any 
averment  in  the  complaint  in  respect  to  that 
interest,  or  daim  that  it  was  subject  to  the 
mortgage."  BoMoru  v.  Hooney,  58  N.  Y.  463, 
467. 

So  in  a  recent  case  in  California,  not  yet  pub- 
lished in  the  official  reports,  in  which  a  decree, 
upon  a  bill  against  husband  and  wife,  foreclos- 
ing a  mortgage,  executed  by  the  wife  alone,  of 
land  held  by  them  in  community,  was  held  not 
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to  bar  a  subsequent  action  of  ejectment  by  the 
husband,  the  mil  to  foreclose  contained  no  aver- 
ment that  the  husband  had  or  asserted  any 
claim  adverse  to  the  title  of  the  mortgagor,  and 
the  decree  in  terms  only  barred  the  ^uity  of 
redemption.  McChmb  v.  SpangUr  [71  CaL 
4181. 

To  a  biU  in  equity  to  forecloee  aseoond  mort- 
gage, although  the  first  mort£»gee  is  not  a  usual 
or  necessary  party  when  the  aecrec  sought  and 
rendered  is  subj^  to  his  mortgage,  yet,  at  least 
when  he  holds  the  legal  tiUe,  and  his  debt  is 
due  and  payable,  he  may — and,  when  the  pirop- 
er^  is  ordered  to  be  sold  free  of  all  incum- 
brances, must— be  made  a  party;  and  if  be  is, 
and  the  bill  contains  sufficient  ailegatioiia,  he  is 
barred  by  the  decree,  the  bill  in  such  case  being 
in  effect  both  a  bill  to  foreclose  the  second  mort- 
gage and  a  bill  to  redeem  from  the  first  mort- 
age. Finley  v.  Bank  of  U.  8.  24  U.  8.  11 
Wbeat  804  [6: 480];  ffagan  v.  Waiker,  55  U.  a 
14  How.  29,  B7  [14: 812,  SIQ};  Jeroms  v.  MeCdT- 
ter,  94  U.  8.  m  ^:136];  Jdiltenberper  ▼.  Lo- 
ganmort,  0.  A  S/W,  B.  Go,  106  U.  S.  2«6,  807 
[27:117, 135];  Woodworth  v.  Blair,  112  U.  S.  8 
[28:615],  Bainei  v.  Beach,  8  Johns.  Ch.  459; 
Hudnit  V.  JVoM,  16  N.  J.  Eq.  550. 

In  all  the  cases  heretofore  referred  to,  the  ad- 
verse title  was  prior  to  the  mortftage  foreclosed. 
But  in  the  cafe  at  bar,  the  tax  title,  thou^  ad- 
verse to  the  mortgage  title,  was  not  prior  to  it. 
The  whole  title  in  ue  land  was  in  tbe  mort- 
gagor at  the  date  of  the  mortgage;  and  the  title 
unaer  the  tax  deed,  if  valid,  was  subsequent  in 
time,  althouffh  paramount  in  right,  to  the  title 
acquired  under  the  mortgage  and  the  decree  of 
foreclosure. 

Upon  the  question  whether  the  vaHditj  of  a 
tax  ntle  subsequent  in  date  to  the  mortgage  may 
properly  be  Ungated  and  determined  in  a  suit  for 
formosure,  there  has  been  a  difference  of  opin- 
ion in  the  courts  of  the  States.  The  Courts  of 
California  and  of  Michigan  have  held  that  ii 
may.  KeUey  v.  Abbott,  18  Cal.  609;  Barton  v. 
Inger$oU,  18  Mich.  409;  WiikiMon  v.  Oreen,  84 
Mich.  221,  228.  Those  of  Wisconsin  and  of 
Kansas  have  decided  that  it  should  not.  Bi{- 
ton  V.  Farmin,  18  Wis.  222;  Boberti  ▼.  Wood,  88 
Wis.  60;  SkoH  v.  Nooner,  16  Kan.  220.  But 
the  question  in  each  of  these  cases  arose  upon 
app^  from  the  decree  of  foreclosure;  and  there 
is  no  case,  so  far  as  we  are  inf ormed»  in  which 
a  decree  upon  apt  allegations  in  a  bill  to  fore- 
close a  mortgage,  adjudging  a  subsequent  tax 
title  to  be  invalid,  has  been  allowed  to  be  col- 
laterally impeached  by  the  holder  of  that  title 
in  a  subsequent  action. 

Upon  pnnciple,  it  was  within  the  jurisdiction 
and  authority  of  the  court,  upjon  a  bill  In  equity 
for  the  foreclosure  of  the  plaintiff's  mortmge, 
to  determine  the  validity  or  invalidity  of  Caua> 
nan's  tax  title;  and  he  was  a  proper,  if  not  a 
necessary,  party  to  such  a  bill. 

If  the  mortgagor  or  the  mortgagee  had  made 
a  conveyance  or  assignment  after  the  date  of 
Uie  mortgage,  the  purchaser  or  as^gnee  ivould 
have  been  a  necessary  party  to  the  bill  to  fore- 
close. Story,  Eq.  PL  fe  198.  199,  201=  TerroU 
V.  AUi9on.  ^  U.  8.  21  Wall  289  [22.*68^.  •  And 
in  Stetenson  v.  TexastibP.  R  Co,  105  U.  8.  703 
[26:1215],  the  circuit  court,  and  this  court  oa 
appeal,  upon  a  biU  in  equity  to  foreclose  a  mort- 
gage, tried  the  validity  of  an  adverse  title  un- 
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der  a  sale  on  exBcntloD  aflainst  the  mortgagor 
upon  judgments  reooverea  since  the  mortgage 
was  nude,  and  adjudged  that  title  to  be  ^alid, 
because  Uie  Judgments  were  recovered  before 
the  mortgage  was  recorded. 

At  the  date  of  the  plaintiffs  mortgage,  the 
entire  estate  in  the  lanid  was  in  the  mortgagor, 
and  was  included  in  the  mortgage.  The  sub- 
sequent assessment  of  the  taxes  created  a  Uen 
upon  that  estate,  which,  upon  the  sale  for  non- 
payment of  the  taxes,  passed  to  Callanan;  but 
the  mortgagor,  so  lonff  as  his  right  of  redemp- 
tion from  wax  sale  ensted,  still  held  the  legal 
title,  subject  first  to  the  lien  for  taxes,  and  then 
to  the  mortgage.  The  deed  afterwards  exe- 
cuted by  the  county  treasurer  to  Callanan,  if 
▼slid,  conveyed  to  nim  all  the  rights  and  inter- 
ests, both  of  the  mortgagor  and  of  the  mort- 
gagee, and  vested  in  mm  a  complete  title;  so 
Uiat  the  mortgagor  had  no  title  and  no  equity 
of  redemption,  and  the  mortgagee  no  lien  and 
no  right  of  foreclosure.*  There  would  seem  to 
be  no  less  reason  for  making  Callanan  a  party 
to  the  bill  than  if  he  had  claimed  under  a  con- 
veyance from  or  judgment  against  the  mort- 
gagor or  the  mortgagee  since  the  date  of  the 
mortgage.  But  if  Callanan  was  not  a  neces- 
sary party  to  the  bill  to  f  oredoee  the  mortgage, 
dearly  the  mortga|[or,  if  not  the  mortgagee, 
might  have  filed  a  mil  in  equity  against  him  to 
redeem  the  land  from  the  tax  sale,  alleging  that 
he  had  a  lien  only,  and  not  an  absolute  title; 
and  by  such  a  bill  the  issue  whether  he  had  or 
had  not  such  a  title  would  have  been  directly 
TTKAi'  pi^^osented.  Tlie  question  whether  that  issue 
l '^ej  flhould  be  determined  in  the  suit  to  foreclose 
the  mortgajge.  or  in  a  separate  suit,  was  a  ques- 
tion of  multiuriousness  or  of  convenience,  af- 
fecting the  discretion  only,  and  not  the  juris- 
diction, of  the  court  By  determining,  before 
finally  decreeing  a  foreclosure  and  sale,*the 
question  whether  Callanan  had  a  good  title  un- 
aer  the  tax  deed,  the  probability  of  obtaining  a 
fair  price  at  a  sale  under  the  decree  of  foreclos- 
ure would  be  increased,  the  rights  of  all  the 
parties  secured,  and  further  litifl»tion  avoided. 
As  was  said  by  Lord  (^emeelhr  Twlbot,  and  re- 
peated by  Ch^fJustiee  Marshall;  "The  court 
of  equity  in  ail  cases  delights  to  do  complete 
justice,  and  not  by  halves."  Knight  v.  Knight, 
8P.  Wms.  881,  884;  Corbet  v.  JohMon,  1  Brock. 
77,81. 

In  the  absence  of  any  statute  or  rule  of  court, 
restricting  the  natural  meaning  of  the  words, 
the  allegation  in  the  bill  to  foreclose,  that  Cal- 
lanan ''claims  some  interest  in  and  to  a  xx>rtdon 
of  the  mortgaged  premises,  the  exact  nature  of 
which  your  orator  is  unable  to  set  out,"  was 
sufadent  to  include  Callanan's  interest,  whether 
it  was  a  mere  lien  for  the  amount  of  the  taxes, 
as  it  would  have  been  if  the  right  of  redemp- 
tion from  the  sale  for  taxes  had  not  expired,  or 
if  the  treasurer's  deed  was  void  for  any  reasoo, 
or  was  a  perfect  title  in  fee,  as  it  would  be  if 
that  right  had  expired  and  there  was  no  defect 
in  the  tax  deed.  The  prayer  of  the  bill  was, 
not  only  for  a  subpena  and  a  decree  of  f ore- 
dosure  against  all  the  defendants  named  in  the 
bni,  but  also  that  the  right,  title  and  interest  of 
eadi  and  every  of  them  be  forever  barred  and 
foredosed  by  the  decree,  and  that  a  sale  of  the 
premises  be  made  by  a  master  and  for  further 
relief. 

12»  U.  8. 


Callanan,  by  the  service  of  the  subpena,  had 
due  notice  of  the  allegations  and  prayer  cA  the 
bUL  By  the  decree  redting  and  confirming 
his  default,  the  bill  was  taken  for  confessed 
against  him;  and  any  final  decree,  warranted 
by  the  allegations  of  the  bill,  bound  him  to  the 
same  extent  as  if  he  had  appeared  in  the  suit, 
and  demurred  to  or  contested  those  allegations. 
ThomBon  v.  Woott&r,  114  U.  S.  104,  111  [28;105, 
lOTTL 

Tne  decree  not*  only  adjudges,  in  the  usual 
form,  that  the  mortgage  "  is  a  lien  upon  the 
mortgaged  premises,  prior  and  paramount  to 
the  lien  of  each  and  every  of  the  said  defend- 
ants;" and  that,  in  default  of  payment  by  the 
mortgagor  of  the  sums  found  due  on  the  mort- 
gage, "  the  right,  title  and  equity  of  redemp- 
uon  of  each  and  every  of  Uie  defendants  in  tms 
suit  be  "  by  a  sale  under  the  decree  "  forever 
barred  and  foredosed."  But  it  further  declares 
that  *'  The  purchaser  at  such  sale  shall  take 
the  premises  sold  by  title  absolute,"  and  that 
"Such  title  shall  relate  back  to  the  date  of  the 
execution  of  the  mortgage,"  specifying  that 
date. 

That  decree  is  a  condusive  adjudication, 
which  cannot  be  collaterally  impeached  by  Cal- 
lanan or  those  claiming  under  him,  that  he  had 
no  valid  title  or  lien  of  any  kind  against  the 
plaintiff  as  mortgagee  of  the  land  in  question, 
and  as  purchaser  at  the  sale  under  the  decree 
of  foreclosure;  and  was  rightly  held  to  estop  the 
grantees  of  Callanan  to  set  up  his  tax  titb  in 
me  present  action. 

Judgment  itflrmed. 


F.  P.  TALKINGTOK  m  aXs.,  Appt$., 

e. 

HENRY  M.  DUMBLETOK. 

(See  8.  a  B0porter*8  ed.  745-1434 

Juritdietion  a»  to  cmount'-HJ^jpda/tiU,   when 

proper. 

In  an  action  to  set  aside  a  deed  of  land,  for  false 
represeotationB,  where  the  value  of  the  land  was  In 
Issue  in  the  court  below,  and  the  court  found  that 
it  did  not  exceed  $5,000,  afBdavlte,  ihowlnff  that  the 
yalne  thus  found  was  not  the  true  value,  are  not 
admiflsible  for  the  purpose  of  establishlnK  the  ju* 
riadlction  of  this  court;  and  where  the  court  found 
such  value  to  be  not  more  than  $ft,000,  heUd^  that  the 
appeal  must  be  dJamlssed. 

[No.  968.] 
Submitted  Dec.  JS,  1887.  Decided  Dee.  19, 1887. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon. 

On  motion  to  dismiss.     Granted. 

The  action  was  brought  to  set  aside  a  convey- 
ance of  land,  made  in  exchange  for  other  prop- 
erty, on  the  groimd  that  the  exchange  was 
brought  about  by  false  representation  of  de- 
fendant as  to  the  value  of  the  property  taken 
by  plaintiff  in  exchange. 

Plaintiff  alleged  that  the  value  of  the  land 
was  f7,000.  Defendant  alleged  that  it  was 
only  $4,000.  The  decree  found  that  the  value 
of  the  land  was  $5,000  and  no  more,  and 
directed  a  reconveyance  to  plaintiff ;  defendant 
appealed  to  this  court.  Plaintiff  now  moves 
to  dismiss  because  the  value  of  the  matter  in 
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dispute  does  not  exceed  $6,000.  The  defendant 
presented  affidavits,  showing  that  such  value 
WBS  sufficient  for  the  Jurisdiction  of  this  court. 

Mt.  IVtuik  V.  Drake,  for  appellee,  in 
support  of  the  motion: 

Ka  to  defendant  there  has  not  heen,  nor  is 
there  now,  a  controversy  in  amount  or  value 
exceeding  $6,000. 

MmviU  V.  Petty,  88  U.  S.  16  WalL  888  (21: 
499);  BOUm  v.  Dickifmm,  108  U.  S.  165  (37K»8); 
Walker  v.  U.  8.  71  U.  8.  4  WiOL  168  (18: 819); 
Thamfmm  v.  ButUr,  95  U.  8.  695  (84:541); 
Oardon  v.  Ogdm,  28  U.  8.  8  PM.  88  (7:592); 
Knapp  V.  Banki,  48  U.  8.  2  How.  78  ai:  184); 
Lamar  v.  iftow,  104  U.  8.  465  (26: 774);  Qraif 
▼.  Bianehard  97  U.  8. 564  (24: 1108):  Titutman 
V.  Fir^  Hat.  Bank,  100  U.  8.  6  m:  580); 
Jennesi  v.  OitiitM  NaL  Bank,  110  U.  8.  62 
(28: 67);  Dawt  v.  Joknmm,  110  U.  8.  228  (28: 
128i 

•  The  amount  in  controversy  as  to  the  co-ap- 
pellants Marx  and  Jorgensen  is  measured  1^ 
their  mortgage,  which  is  but  for  the  sum  of 
$890 

oi>9on  V.  8Ji%rekU,  122  U.  8.  29  (80;:*'^); 
Fhrmen  Bank  v.  Itocff,  82  U.  a  7  Pet.  ^03 
<8: 646). 

Several  defendants  cannot  Join  in  an  appeal, 
and  thereby  increase  the  amount  in'controversy. 

Ruma  V.  StanseU,  105  U.  8.  808  (26: 989). 

The  record  is  conclusive  as  to  Jurisdictional 
emount. 

Rie/imond  v.  Milwaukee,  62  U.  8.  21  How. 
891  (16:60);  U.  8,  ▼.  The  Union,  8  U.  8.  4 
Cranch,  216  (2: 600);  Gray  v.  Bktnchard,  eupra, 

(yontradictory  affidavits  are  inadmissible. 

Webiter  v.  Buffalo  Ine.  Co.  110  U.  8.  886 
^:172);  Ruhmond  v.  Milwaukee,  Gray  v. 
Bianehard,  and  TJiompson  v.  Butler,  eupra;  Lee 
V.  Wateon,  68  U.  8.  1  WaU.  837  (17: 657). 

Neither  subsequent  increase  of  value,  accrued 
interest  nor  costs  can  enter  into  the  computation 
In  determining  the  toisdictional  amount 

Merrill  v.  Pttty,  llumpeon  v.  BuHer,  Walker 
V.  U,  8.,  and  Knapp  v.  Banks,  eupra;  Weet. 
Union  Td.  Co.  v.  lUigere,  93  U.  8.  665  (23: 977). 

Costs  and  damages  ahould  be  awarded. 

Whitney  v.  Cook,  99  U.  8.  607  (26:446). 
Rules  6  and  28  of  this  court;  R.  8.  §§  1010, 
1012. 

Mr,  John  H.  BIItcliell»  for  appellants. 
In  opposition: 

The  amount  in  controversy,  or  value  of  the 
matter  in  dispute,  both  here  and  in  the  court 
below,  is  the  value  of  the  land  in  controversy 
«t  the  date  of  the  Judgment. 

Baton  V.  Diekineon,  108  U.  8.  165  (27: 688); 
0ordon  v.  Ogden,  28  U.  8.  8  Pet.  88  (7: 592). 

The  finding  of  the  court  below  as  to  value 
Is  not  conclusive  on  this  court. 

Tinetman  v.  First  Nat.  J»in*,  100  U.  8. 6  (26: 
580);  Oray  v.  Bianehard,  95  U.  8.  564  (24:1108); 
Daws  V.  Johnson,  110  U.  8.  228  (28:128);  U.  8.  v. 
The  Union,  8  U.  8. 4  Cranch,  216  (2:600);  Toungs- 
town  Bank  v.  Hughes,  106  U.  8.  624  (27;  269); 
Elgin  v.  MarshaU,  Id.  680  (27: 249);  Williamson 
V.  Kim^aid,  4  U.  8.  4  Dall.  20  (1: 728);  Ocmrse 
T.  8tead,4  U.  8.  4  Dall.  22  (1:724);  Oage  v. 
PumpeUy,  108  U.  8.  164  (27: 668). 

The  appeal  as  to  Marx  and  Jorsensen  should 
tiot  be  diiBmissed,  provided  the  value  of  the 
land  in  dispute  is  of  a  sufficient  amount  to  en- 
title the  defendant  Talkington  to  an  appeal. 

tu 


This  is  not  a  motlcm  to  dismisB  the  appeal  of 
Marx  and  Jorgensen,  nor  is  it  a  motion  to  dis- 
miss the  appeal  as  to  them.  It  is  simply  a 
motion  to  dismiss  the  appeal. 

The  Bio  Grande,  86  U.  8. 19  WaD.  189  (22: 61); 
Tupper  r.  Wise,  110  U.  8.  898  (28: 189);  Lynch 
▼.  MUm,  110  U.  a  400  (28: 190);  JfHend  ▼. 
Wise,  111  U.  a  797  (28: 602). 

Mr.  Chief  JuMes  Wftite  delivered  the  opin- 
ion  of  the  court: 

This  suit  was  brought  on  the  10th  of  April, 
1886,  by  Henry  M.  DumbletoiL  the  appdlee, 
to  set  aside  a  conveyance  of  lands  made  i^  him 
to  F.  P.  Talkington,  one  of  the  appellants,  on 
the  28d  of  February,  1885,  in  exchange  for  the 
interest  of  Talkington  in  asaloon,  on  t£B  groand 
that  the  exchanse  was  brought  about  and  the 
conveyance  obtamed  by  the  fuiw  and  fhradulenl 
representadons  of  Talkincton  as  to  the  vmhie 
of  Ids  property.  InhisbinDumbletonalleced 
that  the  value  of  the  land  was  $7,000,  and^t 
Talkington  represented  to  him  that  the  Taloe 
of  the  property  to  be  given  in  exchange  thare- 
for  was  of  eqiuJ  amount,  or  more. 

In  his  answer,  which  was  filed  May  14, 1886^ 
Talkington  denied  that  the  land, "  or  oomplaiii- 
anf  s  interest  therein,  was  on  February  16, 1884, 
or  at  any  time  shioe,  has  been  of  the  vidoe  of 
$7,000,  or  of  any  greatervalue  than  $4,000,"  and 
he  averred  that  at  the  time  of  Uie  exchange 
'^The  said  saloon,  stock  in  trade,  and  thesKKM- 
will  thereof  was  of  the  value  of  at  least  $4,000." 
Upon  the  issue  thus  presented  testimony  was 
taken  by  both  parties,  that  ttx  Dumbletoo 
tending  to  prove  that  the  value  was  $7,(X)0,  and 
that  for  TsJkingtonthatit  was  less  than  $4,000. 
A  decree  was  entered  November  8, 1886,  find- 
ing that  the  value  of  the  land  "  vras  and  atiU  is 
$6.()p0,  and  no  more,"  and  directing  Talkington 
to  reconvey  on  the  payment  to  him  of  the  som 
of  $812. 

From  that  decree  Talkington  and  his  oode- 
f  endants,  who  claim  under  him,  took  this  ap- 
peal, which  Dumbleton  moves  to  dismisB  be- 
cause the  value  of  the  matter  in  dispate  does 
not  exceed  $6,000,  that  being  the  amount  now 
required  for  our  Jurisdiction  on  appeals  and 
writs  of  error  from  the  supreme  courts  of  the 
Territories  in  cases  like  this.  28  Stat.  «t  L. 
448,  Act  of  March  8, 1886,  chap.  865.  To  OTer- 
come  the  effect  of  the  finding  of  the  coart  upon 
the  question  of  value,  the  appeUanta  present 
here  the  affidavits  of  sundry  pefsons^  tending 
to  show  that  the  actual  value  oi  the  land  nt  the 
time  of  the  decree  was  sufficient  for  our  Juris- 
diction; and  they  ask  that  these  affidaTita  msjr 
be  considered  upon  this  motion. 

Inasmuch  as  the  appellants  sou^t  in  the 
court  below  to  establish  as  part  of  their  defense 
the  fact  that  the  land  was  not  worth  %70M,  bul 
only  $4,000,  and  succeeded  so  &r  as  to  set  the 
court  to  find  that  it  did  not  exceed  ^.(wO,  w« 
are  not  inclined  to  allow  the  same  paitSes,  foi 
the  purpose  of  establishing  our  Jurisdiction,  to 
show  by  affidavits  that  the  answer  of  TnBking^ 
ton,  the  principal  defendant,  and  sworn  to  ha 
Um,  was  erroneous  in  that  particular,  even  i| 
under  any  circumstances,  it  would  be  permia 
sible  to  diow  by  affidavits  that  the  ▼uoe  an 
pearing  in  the  record  was  not  the  true  Talud 
which  we  by  no  means  admit  In  Zeihler^ 
"    •     f,  117  U.  a  688,  (»•  [29:  lOlSTlWll 
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where  affldavits  weredubmitted,  the  finding  of 
the  court  below  as  to  value  was  not  a  material 

T7471  Qu^^ioi^  >Q  ^6  c^i^  ^PO^  ^^  merits,  but  was 
more  in  the  nature  of  an  inquiry  for  the  pur- 
poee  of  determining  whether  an  appeal  should 
be  allowed,  as  in  WiUan  v.  Blair,  119  U.  8.  887 
[80:441].  Here,  however,  the  value  of  the 
property  was  one  of  the  questions  in  the  case 
aad  necessarily  inyolved  in  its  determination. 

ABtlistHilueqfthefnatierind$ipuieii,aecard' 
ing  to  the  finding  cf  the  Oaurt  belov,  not  more 
than  S5,000,  the  motion  to  diemiee  ie  granted. 


JSTUTA  MFB  INSURANOB  COMPANY, 

Flff.  in  Err., 

ADA  DAVET. 

(See  8. 0.  Baporter^ed.  7V-74B.) 

Qmeiruetion  qfpoUcv—eondition  at  to  intemper- 
anee^uee  if  aicoholie  etimulante—queetion 
forjury. 

h  Inanaotiononapolicjof  nfeliisuranoa^where 
the  application  oontalned  the  question,  **  Has  the 
party  ever  been  addicted  to  the  exoeaslTe  or  intem- 
perale  use  ot  any  alcoholic  sUmulant  or  opium,  or 
does  he  use  any  of  them  often  or  daily,*^  and  the 
'  No,'^ 


.  **  Ko,*'  held,  that  an  instruction  to  the 

jury  was  correct,  that  they  could  not  find  the  an- 
swer to  be  untrue  unless  the  insured  had,  prior  to 
the  issuing  of  the  policy,  been  addicted  to  excessive 
or  intemperate  use  of  alcoholic  stimulants  or  opium 
or  at  the  time  of  the  application  habitually  used 
some  of  them  often  or  dafly. 

Z,  Where  the  policy  contained  the  condition  that 
it  should  become  nail  and  void  if  the  insured  **  shall 
become  so  far  intemperate  as  to  impair  his  health,** 
an  instruction  to  the  jury,  to  the  efTOct  that  such 
condition  was  not  broken  unless  intemperance  be- 
oame  the  habit  or  rule  of  life  of  the  insured  after 
the  policy  was  issued,  was  erroneous. 

8.  If  the  substantial  cause  of  the  death  of  the  tn- 
•iired  was  an  excessive  use  of  alcoholic  stimulants, 
not  taken  in  good  faith  for  medical  purposes  or 
under  medical  advice,  his  health  was  unpaired  by 
intemperance,  within  the  meaningr  of  the  words, 
**so  far  intemperate  as  to  impair  nis  health,**  al- 
though he  may  not  have  had  deliirlvm  tremena^  and 
although,  previously  to  his  last  illness,  he  had  not 
indulged  in  strong  drink  for  such  a  long  period  of 
time  or  so  freouently  as  to  become  habitually  in- 
temperate. Whether  death  was  so  caused  is  a  mat- 
ter to  be  determined  by  the  jury  under  all  the  evi- 


[No.  78.] 
Argued  Noo.  iS,  1887,    Bedded  Bee.  19,  1887. 

P\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey.  Be- 
^ereed. 

Action  upon  a  policy  of  insurance.  Plaintiff 
recovered  judgment;  defendant  brought  error. 

The  facts  are  further  stated  in  the  opinion. 

Mr,  Theron  0«  Stroiiif,  for  plaintiff  in 
error: 

The  physician's  certificate  of  death  furnished 
to  the  Company  by  the  plaintiff  below  was  evi- 
dence of  the  facts  stated  in  it. 

Ooldsehmidt  v.  Mutual  L,  In$.  Co.  8  Cent.  Rep. 
«46, 102  N.Y.  491;  Covenant  Mut.  Ben.  Amo.  ▼. 
Hoffman,  110  III  608;  Conn.  MxU.  L.  Ine.  Co.y. 
JSdiwenkM^'  8.  698  (24: 294);  Mutual  Ben.  L. 
Ine.  Go,yr.  Higginbotham,^  U.  8. 880  (24:499);  N. 
T.  Cent.  Ine.  Co.  v.  Watson,  28  Mich.  486;  Bay  ▼. 
Mutual  Ben.  L.  Ine.  Co.  1  MacAr.  598;  Wal- 
iher  ▼.  Mutual  L.  Lu.  Co.  65  Cal.  417;  Conn. 
Mut.  Ine.  Co.  ▼.  diegd,  9  Bush,  452. 

t28  U.  8. 


Statements  in  proofs  of  loss  famished  by  the 
insured,  showing  a  violation  of  the  policy,  are 
not  only  evidence  but  amount  to  an  estoppel. 

Mutual  Ben.  L.  Ine,  Co.  v.  Nevoton,  89  U.  8. 
22  Wall.  82  (22: 793);  Campbell  r.  Charter  Oak 
F.  A  M,  Ine.  Co.  10  Allen,  218;  Irving  v.  Ex- 
eeleior  F.  Ine.  Co.  1  Bosw.  607;  N.  T.  Oenl.  Ine. 
Co.  V.  Wateon,  28  Mich.  486. 

The  error  was  clearly  prejudicial  to  the  de- 
fendant below. 

Beery  ▼.  Cray,  72  U.  8.  5  Wall.  807  (18: 657); 
Smith  V.  Shoemaker,  84  U.  8.  17  Wall.  630 
(21: 717);  Mooree  v.  Citisene  Nat.  Bank,  104  U. 
S.  625  (26: 870);  Oilmer  v.  Higley,  110  fj.  8. 50 
(28:68). 

Individuals  become  so  far  intemperate  as  to 
impair  health  or  induce  delirium  tremens,  with- 
out having  contracted  the  habit  of,  or  being  in- 
juriously addicted  to  the  use  of  alcohblic  liquors. 

Kniekerboeker  L.  Ine.  Co.  v.  Foley,  105  U.  8. 
860  (26: 1055). 

The  true  test  of  the  condition,  so  far  in- 
temperate as  to  impair  his  health,  is  whether 
or  no!  there  was  an  impainnent  of  health;  and 
if  so,  was  intemperance  in  any  degree  the  cause  ? 

Odd  Fellou>s  Mut.  L.  Ine.  Co.  v.  Bohkopp,  94 
Pa.  59;  North  Western  L,  Ine.  Co.  v.  Muskegon 
Nat.  Bank,  122  U.  8.  501  (80: 1100). 

Mr.  Jolm  Linn*  for  defendant  in  error: 

A  psrty  is  always  at  liberty  to  contradict  his 
own  witness. 

1  Whart.  Ev.  §  549;  1  GreenL  Ev.  §  448. 

The  occasional  use  of  intoxicating  liquors  did 
not  render  the  insured  a  man  of  intemperate 
habits,  nor  would  an  exceptional  case  of  ex- 
cess Justify  the  application  of  this  character  to 
him. 

Kniekerbofiker  L.  Ine.  Co.  ▼.  Foley,  105  U.  8. 
854  (26: 1056). 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

By  its  policy,  issued  July  16,  1878,  the  iEtna 
Life  Insurance  Company  insured  the  life  of 
William  A.  Davey  in  the  sum  of  $10,000,  pay- 
able to  his  wife,  the  present  defendant  in  error, 
within  ninety  days  after  due  notice  and  proof 
of  the  death  of  the  insured,  during  the  con- 
tinuance of  the  policy.  Among  the  questions 
in  the  application  for  the  policy  were  the  fol- 
lowing: "5.  Are  the  habits  of  the  party  sober 
and  temperate?  6.  Has  the  party  ever  been 
addicted  to  the  excessive  or  intemperate  use  of 
any  alcoholic  stimulants  or  opium,  or  does  be 
use  any  of  them  often  or  daily?"  To  the  first 
question  the  answer  was  "  Yes;"  to  the  second, 
**  No."  The  application,  which  by  agreement 
was  made  the  basis  of  the  contract,  contained 
a  warranty  of  the  truth  of  the  answers  to  the 
above  and  other  questions,  and  that  the  policy 
should  be  void  if  they  were  in  any  respect  false 
or  fraudulent 

The  policy  was  issued  and  accepted  upon  the 
following  among  other  conditions:  1,  Uiat  the 
answers,  statements,  representations,  and  dec- 
larations contained  in  or  indorsed  upon  the  appli  ■ 
cation,  made  part  of  the  contract,  are  warranted 
to  be  true  in  all  respects,  and  that  the  policy 
should  be  absolutely  null  and  void  if  obtained 
by  or  through  any  fraud,  misrepresentation, 
concealment,  or  false  statement;  2,  that  if  the 
insured  **  shall  become  so  far  intemperate  as  to 
impair  his  health  or  induce  delirium  tremens, 
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or  if  his  death  ahall  result  from  injuries  re- 
ceived while  under  the  influence  of  alcoholic 
liquor/'  the  policy  should  be  null  and  void,  ex- 
cept as  provided  in  the  eighth  section  of  the 
conditions.  The  latter  section  is  in  these  words: 
*'  In  every  case  when  the  policy  shall  cease,  be 
or  become  void  (except  by  fraud,  misrepresen- 
tation, concealment,  or  any  false  statement),  if 
the  premiums  for  three  entire  years  shall  have 
been  paid,  the  amount  which  by  the  seventh 
section  of  these  conditions  would  be  applied  to 
the  purchase  of  a  paid  up  policv  shall  not  be 
f orfdted  to  the  said  Company,  but  the  same 
shall  be  due  and  pavable  in  ninety  days  after 
due  notice  and  proof  of  death  of  the  said  in- 
sured." 

The  insured  died  August  6, 1881,  while  on  a 
visit  at  Alexandria  Bay.  The  Company  hav- 
ing received  due  notice  and  proof  of  his  death, 
and  havinff  refused  to  pay  the  amount  named 
in  the  pohcy,  this  action  was  brought  by  his 
widow.  The  Company,  besides  pleading  the 
general  issue,  made  these  special  defenses:  that, 
contrary  to  the  statements  made  in  his  applica- 
tion, the  insured,  for  a  long  time  prior  to  the 
issuing  of  the  policy,  was  addicted  to  the 
excesdve  and  intemperate  use  of  alcoholic 
stimulants,  and  had  used  them  often  and  daily; 
and  that,  in  violation  of  one  of  the  conditions 
of  the  contract,  he  beoune,  qfUr  the  isnting  of 
the  policy,  so  f^  intemperate  as  greatly  to  im- 
pair his  health  and  to  induce  delirium  tremene. 

At  the  trial,  evidence  was  introduced  tending 
to  establish  both  of  these  special  defenses.  But 
there  was  also  evidence  tending  to  show  that 
the  insured  was  not,  prior  to  the  issuing  of  the 
policy,  addicted  to  the  excessive  or  intemperate 
use  of  alcoholic  stimulants,  and  .that  his  did 
not,  after  that  date,  become  so  far  intemperate 
as  to  impair  his  health  or  induce  d^irium  tre- 
mens, ^ 

There  was  a  verdict  and  ludgment  for  the 
plaintiff  for  the  sum  named  m  the  policy,  with 
damages  to  the  amount  of  $l,419.Sd. 

Upon  the  issue  as^to  the  truth  or  falsity  of  the 
[742]  answer  to  tbe  sixth  question  in  the  application 
for  the  policy,  the  court  instructed  the  jury,  in 
substance,  that  they  could  not  find  the  answer 
to  be  untrue,  unless  the  insured  had,  prior  to 
the  issuing  of  the  policy,  been  addicted  to  the 
excessive  or  intemperate  use  of  alcoholic  stim- 
ulants or  opium,  or  at  the  time  of  the  applica- 
tion /labituaUp  used  some  of  them  often  or  oaily. 
The  charge,  upon  this  point,  followed  almost 
the  identical  words  of  the  question  propoimded 
to  the  insured,  and  is  unobjectionable,  unless,  as 
is  contended,  tbe  court  erred  in  using  the  word 
**  habitually;"  implying  thereby  that  the  ttnswer 
of  *'  No  "  was  a  fair  and  true  one,  if  the  use  by 
the  insured  of  stimulants,  at  the  time  the  policy 
was  issued,  was  not  so  frequent  or  to  such  an 
extent  as  to  indicate/in  that  r^pect,  a  fixed,  set- 
tled course  or  habit  of  life.  We  are  of  opinion 
that  the  question  put  to  the  insured  was  prop- 
erly interpreted  by  the  court.  The  inquiry  as 
to  whether  the  insured  had  ever  been  addicted 
to  the  excessive  or  intemperate  use  of  alcoholic 
*  stimulants,  and  whether  at  the  time  of  the  ap- 
plication he  used  alcoholic  stimuhmts  "often 
or  daily  "  was,  in  effect,  an  inouiry  as  to  his  hab- 
it in  that  regard;  not  whether  he  uised  such  stim- 
ulants or  omum  at  all,  but  whether  he  used  any 
of  them  habitually.    If  he  was  addicted  to  the 
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excessive  use  of  them,  he  was  habitually  intcnh 

Ssrate;  and  to  use  them  often  or  dailv  is,  accord- 
g  to  the  ordhiary  acceptation  of  those  words, 
to  use  them  habitually.  That  this  is  the  correct 
interpretation  of  the  words  is  partly  shown  bj 
the  fifth  question:  ' '  Are  the  habits  of  the  party 
sober  and  temperate?" 

But  we  are  of  opinion  that  the  court  below 
erred  in  Its  interpretation  of  the  words  in  the 
policy  which  refer  to  the  use  of  strong  drinks 
by  the  insured  after  he  obtained  it.  Having  se- 
cured his  agreement  and  warranty  that  he  was 
not  at  that  tune,  nor  ever  had  be^,  habitually 
intemperate,  the  Company  sought  to  protect  it> 
self  against  an  improper  use  by  him,  in  the  fut- 
ure, <n  alcoholic  stimulants,  by  the  provision 
that  the  policy  should  become  null  and  void 
"if  he  shall  become  so  far  intemperate  as  to  im- 
pair health  or  induce  ddirium  tremene.'*  The 
court  instructed  the  jury:  "Theimpairmentof 
health  contemplated  by  this  condition  of  the  pol- 
icy is  not  necessarily  permanent  or  irremediable, 
nor  is  it  the  temporary  indisposition  or  disturb- 
ance usually  resulting  from  a  drunken  debauch; 
but  it  is  the  development  of  disease  or  the  im- 
pairment of  constitutional  vifor  by  the  use  of 
intoxicating  bevera^  in  such  a  degree  and  for 
such  a  time  as  is  ordinarily  understood  to  consti- 
tute intemperance." 

The  defendant  then  asked  the  court  to  say  to 
the  Jury  that  the  words  in  the  policv,  "  become 
•0  far  intemperate  as  to  impair  health,"  do 
not  necessarily  imply  habitual  intemperance, 
and  that  an  act  of  intemperance,  producing  im- 
pairment of  health,  was  within  the  conditions 
of  the  ])olicy,  and  rendered  it  null  and  void,  ex- 
cept as  provided  where  the  premiums  for  three 
entire  years  had  been  paid,  and  the  policy  had 
ceased  upon  other  nounds  than  fraud,  nusrep- 
resentation,  concealment,  or  false  statement  of 
the  insured.    The  court  dedined  to  so  instruct 
the  jury,  and  said:    "  The  words  of  the  condi- 
tion are  to  be  expounded  according  to  the  coxst- 
mon  and  popular  acceptation  of  their  meaniDg. 
In  this  sense  of  them  a  single  excessive  iodiu- 

gence  in  alcoholic  liquors  is  not  intemperance; 
ut  there  must  be  such  frequency  in  their  uae» 
continued  for  a  longer  or  shorter  period,  as  ia- 
dicates  an  injurious  addiction  to  such  indul- 
eence."  The  effect  of  these  and  other  instruo- 
tions  was  that  the  condition  that  the  policy 
should  be  void  if  the  insured  became  so  rar  in< 
temperate  ap  to  impair  his  health,  'was  not 
broken  unless  intemperance  became  tbe  habit 
or  rule  of  his  life  after  the  policy  was  issued. 
The  jury  may  have  believed — and  there  was 
some,  we  do  not  say  conclusive,  evidence,  to  jus 
Ufy  them  in  so  believing—that  the  efficient,  con 
trolling  cause  of  the  death  of  the  insured  wai 
an  exc^si  ve  and  continuous  use  of  strong  drink) 
for  several  days  and  nights  immediately  pre 
ceding  his  death;  yet  they  were  not  at  liberty 
under  the  instructions,  to  find  that  he  becam 
so  far  intemperate  as  to  impair  his  hc^tb^  un 
less  it  further  appeared  that  his  intemperance  i 
the  use  of  alcoholic  stimulants  covered,  such 
period  of  time  as  to  constitute  the  habit  of  hi 
life.  This  construction  of  the  contract  is,  i 
our  judgment,  erroneous.  If  the  substantia 
cause  of  the  death  of  the  insured  was  an  exec 
sive  use  of  alcoholic  stimulants,  not  taken  j 
good  faith  for  medical  purposes  or  under  medi 
al  advice,  his  health  was  impaired  by  iaien 
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peranoe,  wtthin  the  meaning  of  the  words  "  so 
far  intemperate  as  to  impair  his  health,"  al- 
though he  may  not  hare  had  delirium  tremens, 
and  although,  previously  to  his  last  illness,  he 
had  not  indulged  in  strong  drink  for  such  a  long 
period  of  time  or  so  frequently  as  to  become  ha- 
bitually intemperate.  Whetner  death  was  so 
caused  is  a  matter  to  be  determined  by  the  Jury 
under  all  the  evidence. 

It  is  supposed  by  the  plaintiff  that  the  Instruc- 
tioos  of  the  court  are  sustained  by  North  Wertem 
X.  Ins.  Co.  V.  Muikegon  Nat.  Bank,  133  U.  8. 
C02  [80:1101].  In  that  case  the  insured  an- 
swered "Tes,  occasionally,  **  to  the  question 
whether  he  then  was  or  had  ever  been  '*  in  the 
habit  of  using  alcoholic  beverages  or  other  stimu- 
lants;" and  stipulated,  in  the  application,  that 
he  was  not  then,  and  would  not  become,  "habit- 
ually intemperate."  The  policy  contained  a 
provision,  not  f  ullv  set  out  in  the  report  of  the 
case,  that  it  should  be  null  and  void  if  the  in- 
sured "  shall  become  either  habituallv  intem- 
perate ^80  far  intemperate  as  to  impair  health 
or  induce  delirium  tremens. "  No  question  was 
made  or  could  have  been  made  in  this  court  in 
respect  to  the  meaning  of  the  words,  "  so  ftur 
intemperate  'as  to  impair  health,"  because  the 
jury  were  instructed,  at  the  request  of  the  com- 
pany, that  if  the  insured^  Oomstock*  became  so 


far  intemperate  as  to  Impittr  his  health,  they 
must  find  for  the  defendant.  The  contest  in 
this  court  was  as  to  what  constituted  habitual 
intemperance,  and  as  to  the  rulings  in  the  court 
below  upon  that  point  Indcied,  it  was  assumed 
at  the  trial  of  that  case,  as  well  as  in  this  court, 
that  there  was,  or  might  be  a  difference  be- 
tween habitual  intemperance  imd  intemperbn 
that  impaired  health.  There  was,  conseqr  .nt- 
ly,  no  occasion  for  this  court,  iii  that  case ,  to  de- 
cide what  construction  was  to  be  put  upon  the 
words  "wo  tan  intemperate  as  to  *mpa'  r  health," 
when  standing  alone  in  a  polic/.  The  Jury 
having  found,  under  proper  instriictioos.  that 
the  insured  had  not  become  bo  its  iotemperate 
as  to  impair  his  health,  that  f.nding  wuik  not 
open  to  review  here.  It  is  clea  r,  tberetG7%,  that 
there  is  nothing  in  North  Western  L.  Ins,  Co.  ▼. 
Muskegon  Nat.  Bank  that  concludes  the  present 
case,  or  that  militates  against  our  interpretation 
of  the  polipy  here  in  suit 

Other  questions  have  been  liscussed  by  cou 
sel;  but,  as  they  may  not   rise  upon  another 
trial,  or  in  the  precise  form  in  whtoh  they  are 
now  presented,  we  will  not  onsiderthem. 

For  the  reasons  stated,  the  judment  must  be 
rsosrssd,  with  direetions  for  inoAer  trial  in  ao- 
eordanee  with  the  prineifiles  qf  this  opinion.  It 
is  so  ordered- 
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m  V.  &  l-8t  SI  U  51.  COFFEE  ▼.  GROOVBB, 
PlMdliic:.— Trial  on  merits  waives  objection  to  oTemxling  pleat 

9t  former  recovery  and  to  Jarisdlctlon,  p.  8. 
PabHe  lands.--  Grants  in  disputed  territory  by  de  facto  sovereign  . 

•re  void.  If  contesting  government  prevails,  p.  8.  '" 


Cited  In  The  James  G.  Swan.  50  Fed.  Ill,  arguendo. 
PaUle  lands.—  Sovereign  de  facto  cannot  grant  lands  within  dls- 
poted  tOTltory  as  against  rightful  government  p.  80. 

Apptoved  In  Jones  ▼.  United  States,  187  U.  8.  214,  84  L.  600,  11 
H  Ot  84.  conrts  must  notice  territorial  extent  of  government's 
Jv1s4UctSoo« 

•Istas/—  Grant  by  de  facto  sovereign  State,  confirmed  by  de  Jure 
•late;  win  not  prevail  over  prior  grant  by  latter,  p.  81. 

Approved  In  Jones  v.  United  States,  187  U.  &  215,  84  U  007,  11 
H  Ot  81,  eourt  may.  Inquire  of  State  department  as  to  international 


»  U.  &  O-W.  81  L.  00,  UNITED  STATES  v.  liOUISIANA. 

Osvt  of  Claims  has  jurisdiction  to  determine  claim  by  Stats 
sgalDst  United  States,  p.  87. 

Approved  In  Abed  v.  Culberson,  66  Fed.  888,  action  by  Stats 
•gainst  Individual  will«  on  removal,  be  tried  as  actions  between  in- 
dMtaals;  Jones  v.  Reed,  8  Wash.  61,  27  Pac  106S,  constitutional 
pruvlsloo  conferring  original  habeas  corpus,  etc,  jurisdiction  on 
talseuM  Oourt.  does  not  destroy  that  of  superior  courts. 

DlBdBgnlsbed  In  In  re  Pac  By.  Commission,  12  Sawy.  581,  82 
VM.  280^  Congress  cannot  empower  commission  to  Investigate 
^Mks  of  corporation  Indelited  to  government 

Statute  runs,  in  suit  by  State  for  proceeds  of  swamp 
from  time  account  Is  stated  by  commissioner,  p.  87. 

Approved  in  United  SUtes  v.  Louisiana,  127  U.  &  lOQ,  82  L.  70, 
i  &  Ct.  1001,  against  State's  claim  for  proceeds  of  sale  of  public 
fov^mment  can  set  off  amount  due  on  State  lands. 

.^Direct  tax  of  1861  created  do  liability  upon  States 
SKcepC  where  assumed,  p.  8& 
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123  U.  S.  39^^  Notes  on  XJ.  8.  Reports. 

123  U.  S.  89.  31  L.  73,  UNITED  STATES  T.  MISSISSIPPI. 

128  U.  8.  89,  81Lw  73,  UNITED  STATES  T.  ALABAMA. 

Both  adjudged  In  conformity  with  United  States  t.  Loolsiaiui, 
q.  ▼.  supra. 

123  U.  S.  40-51.  31  D.  76,  THE  EXCELSIOB. 

Salvage.— Where  amount  Is  not  fixed,  case  of  salTiige  Is' pre- 
sented, notwithstanding  agreement  to  arbitrate,  p.  49. 

Approved  in  Ck>le  Mfg.  Co.  ▼.  Oollier,  91  Tenn.  630,  30  Am.  St 
Bep.  900,  19  S.  W.  673,  refusal  of  party  to  building  contract  to  sub- 
mit to  arbitration  cannot  be  pleaded  by  other  as  bar  to  action  om 
contract. 

Salvage.— To  bar  claim  for  salvage,  binding  contract  must  be 
pleaded  and  proved,  p.  60. 

Approved  in  The  Burlington,  78  Fed.  266,  denying  salvage  claim 
where  there  was  such  contract. 

Salvage.—  Agreement  to  submit  claim  for  salvage  service  to  arbi- 
tration, does  not  change  nature  of  claim,  p.  51. 

Approved  in  Mitchell  v.  Dougherty,  90  Fed.  646,  62  U.  &  App. 
466,  stipulati<m  by  parties  to  building  contract  that  decision  of 
architects  be  final,  cannot  oust  jurisdiction  of  courts. 

Salvage^—  Since  act  1875,  salvage  decree  may.  be  altered  only  for 
•rror  in  law,  p.  51. 

Approved  in  Cape  Fear,  etc,  Co.  v.  Pearsall,  90  Fed.  439,  61  U. 
B.  App.  530,  trial  court's  division  of  salvage  between  owners  and 
crew  will  not  be  disturbed. 

Salvage  allowance  of  8%  per  c»it  of  value  saved  is  not  ex- 
cessive as  matter  of  law,  p.  51. 

123  U.  &  52-66,  31  Lw  73,  BUBLINGTON,  BTG.,  BY.  v.  SIMMONS. 
Appeal  does  not  lie  from  foreclosure  decree  referring  cause  to 
master  to  find  amount  due,  p.  66. 

The  following  held  not  appealable,  upon  authority  of  principal 
case:  McGourkey  v.  Toledo,  etc..  Ry.,  146  U.  S.  545,  36  L.  1083,  13 
S.  Ct  172,  reviewing  cases  distinguishing  between  final  and  inter- 
locutory judgments;  Defer  v.  De  May,  168  U.  S.  704,  42  L.  1211,  18 
S.  Ot  941,  a  like  case;  Chicago,  etc..  By.  v.  McCammon,  61  Fed. 
776,  18  U.  S.  App.  628,  to  authorize  appeal,  decree  must  be  final,  ao 
that  affirmance  would  end  suit;  Postal  Tel.,  etc.,  Co.  v.  Southom 
By.,  90  Fed.  212,  Judgment  sustaining  answer  to  demurrer,  leaving 
proceedings  for  assessment  still  before  court;  Davie  v.  Davie,  52 
Ark.  228,  20  Am.  St.  Bep.  178,  12  S.  W.  669,  interlocutory  decree 
adjudicating  proportionate  interests  in  land  and  directing  reference 
to  determine  liens,  chargeable. 

Following  held  appealable:   Andrews  v.  National,  etc..  Works,  73 
Fed.  618,  84  U.  8.  App.  632,  decree  adjudging  superiority  of  lien* 
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and  orderinf  sales;  Chase  ▼.  Driver,  92  Fed.  784,  decree  orderliif 
final  sale. 

128  U.  &  (MM»»  81  L.  68,  MORBY  ▼.  liOOKHART. 

Appeal  does  net  lie  from  order  remanding  cause  te  State  const 
pi  67. 

Approved  In  Wilkinson  v.  Nebraska,  123  U.  8.  287,  81  L.  153,  S 
8.  Ct  121,  Sherman  v.  Grinnell,  128  U.  8.  679,  81  L-  279,  8  S.  Ot. 
260,  Richmond,  etc,  Ry.  v.  Thonron,  134  U.  8.  46,  83  L.  872,  10  8. 
Gt  617,  Gnmee  v.  Patrick  Oonnty,  187  U.  8.  148,  84  L.  602,  11  & 
Ct  85,  Chicago,  etc,  Ry.  v.  Roberts,  141  U.  8.  694,  85  L.  905,  12  8. 
Ct  124,  and  Missouri  Pac  Ry.  v.  Fitzgerald,  160  U.  &  581,  40  Lw 
642,  16  8.  Ct  396,  Circuit  Court's  order  remanding  cause  is  not 
reviewable  by  any  direct  proceeding;  In  re  Coe,  49  Fed.  482,  5  U.  8.  ^ 

App.  6,  order  remanding  cause  is  not  final  decision  for  purpose  of 
appeal  to  Cireuit  Court  of  Appeals;  Henderson  v.  Cabell,  83  Tex. 
547,  19  8.  W.  290,  Federal  court's  judgment  is  final  adjudication  of  ^ 

its  right  to  jurisdiction,  and  binds  parties  collaterally. 

Courts.— Prohibition  against  appeals  and  writs  of  error  In  act 
1887,  applies  to  removals  generally,  p.  58. 

Approved  in  Birdseye  v.  Shseffer,  37  Fed.  825,  order  vacating  order 
remanding  cause  removed  for  local  prejudice  is  not  flnaL 

128  U.  8.  59-61,  81  L.  74,  GILSON  v.  DAYTON. 

Town  bonds,  reciting  meeting  called  on  application  of  fifty  votera, 
show  issue  under  act  requiring  such  application,  p.  61. 

Cited  in  Ninth  Nat  Bank  v.  Knox  County,  37  Fed.  79,  recital 
that  bonds  were  issued  under  certain  act  does  not  estop  holders 
from  showing  authorization  under  general  law;  Commissioners  v. 
Can,  128  N.  C.  320,  81  8.  B.  485,  44  L.  R.  A.  255,  where  bonds  recite 
issuance  under  certain  act  holders  are  estopped  from  asserting 
validity  under  different  act 

128  U.  a  61-65,  31  L.  92,  HENDERSON  v.  LOUISVILLB,  ETC., 
RY. 

Carrier  is  not  liable  for  refusal  of  conductor  to  stop  train  to  re- 
cover valuables  dropped  through  window,  p.  68. 

Cited  in  Defrier  v.  The  Nicaragua,  81  Fed.  748.  shipovmer  is  not 
liable  for  loss  of  baggage  of  steerage  or  deck  passengers. 

Pleading.— In  Louisiana,  amendment  inconsistent  with  original 
allegations  is  not  allowable,  p.  64. 

Pleading.— Circuit  Court  may  modify  order  allowing  amended 
petition  and  treat  amendment  as  mere  addition,  p.  65. 

123  U.  8.  65-67,  81  L.  79,  SUN  INS.  CO.  v.  KOUNTZ  LINE. 

AppeaL—  Mandate  in  8.  C^  122  U.  &  588,  80  L,  1187,  7  a  Ct  1278^ 
modified. 

Not  dted. 
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128  IT.  &  67-70;  8i  U  68,  ORIENT  INS.  GO.  T.  ADAH& 

Znsiirsaco  company  cannot  set  up  Insured's  negUgenoe^  where 
proxlmsts  cause  of  loss  was  perils  of  rlrer,  p.  72. 

Approved  In  LlTorpool  Steam  Go.  ▼.  Phenlx  Ins.  Go.,  129  U.  & 
488;  82  L.  791,  9  S.  Gt  471«  policj  against  loss  from  perils  of  sea, 
corers  stranding  through  master's  negligence;  The  Barnstable^  84 
Fed.  901,  public  policy  does  not  forbid  owner  contracting  with 
charterer  for  liability,  from  negligence  for  latter's  unskillful  narl- 
gatlon;  Loulsyllle  Ins.  Go.  ▼.  Monarch,  99  Ky.  592,  86  S.  W.  566, 
evidence  as  to  competency  of  crew  Is  admissible  where  answer 
alleges  unfitness.    See  note  In  86  Am.  St.  Rep.  852. 

Insurance.— Fault  of  captain  causing  vessel  to  drift  into  daa- 
gerous  current  is  no  defense,  unless  willful,  p.  72. 

Approved  in  Gallfomla  Ins.  Ga  v.  Union  Gompress  Go.,  188  U.  8. 
415»  88  L.  788,  10  S.  Gt  871,  carrier  may  Insure  himself  from  loss 
from  servants'  negligence;  Northwest  TraniqK  Go.  v.  Boston,  etc., 
Ins.  Go.,  41  Fed.  797,  reversing  S.  O.,  87  Fed.  228,  stranding  not 
caused  by  negligent  rate  of  speed,  where  master  turned  vessel  at 
wrong  time;  Hutchlns  v.  Ford,  82  Me.  371,  19  AtL  834,  policy  cova» 
disaster,  caused  by  peril  insured  against,  resulting  from  master's 
negligence;  Kansas  Glty,  etc.,  Ry.  v.  Southern  Ry.  News,  151  Mo. 
386,  74  Am.  St  Rep.  552,  52  S.  'W.  208,  45  L.  R.  A.  384,  and  Trenton 
Pass.  Ry.  V.  Guarantors,  etc..  Go.,  60  N.  J.  L.  252,  87  AtL  611,  44 
L.  R.  A.  215,  contract  to  indemnify  carrier  against  losses  from  in- 
juries to  passengers  is  not  illegal  because  covering  neglig^ice  oC 
assured. 

Insurance.— liisconduct  of  master,  unless  fraudulent  or  wlllfitl, 
cannot  defeat  recovery,  p.  78. 

Approved  in  Louisville  Ins.  Go.  v.  Monarch.  99  Ky.  668,  86  S.  W. 
666,  mere  negligence  of  owner  or  captain  will  not  defeat  recovery. 
See  note  in  86  Am.  St  Rep.  858. 

Insuraaee.— Bxemptl<m  from  loss,  caused  by  defective  engines, 
aiH;>lies  only  where  such  cause  Is  proximate,  p.  74. 

Approved  in  Northwest  Transp.  Go.  v.  Boston,  etc,  Ins.  Co.,  41 
Fed.  801,  where  stranded  vessel  is  voluntarily  scuttled  to  save  het 
from  storm,  scuttling  is  proximate  cause  of  loss;  LoulsvUle  Under- 
writers V.  Pence,  98  Ky.  102,  40  Am.  St  Rep.  179.  19  a  W.  11« 
where  vessel  was  stranded  by  master's  negligence. 

Insurance.— Assured  may  abandon  where  repair  would  be  im- 
practicable, and  damage  amounts  to  50  per  cent  of  agreed  value, 
p.  74. 

Approved  in  Louisville  Underwriters  v.  Pence,  96  Ky.  104,  40 
Am.  St  Rep.  181,  19  S.  W.  12^  reaffirming  rule. 

Insurance.—  Right  to  abandon  is  determinable  from  facts  ezle^ 
Ing  at  tUne,  p.  74. 
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Appffvred  In  Loulsrllle  Ins.  Go.  t.  Hontodit  80  Ky.  OM,  86  8.  W. 
IT,  tw«  months'  flood,  after  sinking  of  Tossel,  Jnstiflod  abandon- 


XnsnnaosL— Bight  existing  at  time  of  abandonment,  cannot  bo 
iffectod  b7  subsequent  floating  of  ressel,  p.  74. 

iBsimacsL— Bight  to  abandon  does  not  depend  upon  certalntj. 
1st  upon  probability,  of  total  loss,  p.  76. 

THaL^  It  is  not  error  to  refuse  to  charge  that  repair  of  Tesssl 
was  best  srldence  of  practicability,  p.  76. 

128  n.  &  76-78,  81  li.  91,  TUFTS  T.  TUFTS. 

Bqolty.— Substantial  agreement  of  facts  found  and  facts  stated 
h  bin  for  fraud  is  suflldent,  ^  7& 

Not  cited.  "d 

m  U.  8.  7^-62.  81  Lu  112,  DAVIS  T.  KEY. 

fsrtnsffshlp.—  Bill  for  accounting  dismissed  where  person  against  M  | 

whom  sought  never  regarded  partnership  as  existing,  p.  82. 

KoC  cited. 

m  U.  8.  88-86,  81  L.  94,  DAVBNPOBT  BANK  T.  BOABD  OF 
EQUALIZATION. 
Vszatlon  of  State  and  national  banks  need  not  be  equal  under 
I  8219,  B.  S.;  discrimination  only  is  aimed  at,  p.  85. 

ApproTed  In  First  Nat  Bank  y.  Stone,  88  Fed.  411,  exemption, 
dvw^  application  of  doctrine  of  res  adjudicata  of  certain  State 
banks.  Is  not  illegal  discrimination.   See  note  In  69  Am.  St  Bep.  50. 

DIsdngnlshed  in  Owensboro  Nat  Bank  t.  Owensboro,  178  U.  S. 
nck,  19  S.  Ot  642,  where  Kentucky  tax  was  assessed  on  bank's 
franchise;  First  Nat  Bank  ▼.  Bichmond,  89  Fed.  814,  taxation  of 
Mock  In  soUdo  Is  inraUd;  State  ▼.  Mann,  76  Wis.  477,  45  N.  W.  529, 
Isw  requiring  payment  of  percentage  on  estates  rained  at  over 
flOOiOOO  In  certain  counties,  is  lllegaL 

TsTstlon.— State  tax  laws  not  discriminating  against  holders  of 
satSooal  bank  shares,  are  constitutional,  p.  85. 

Approred  In  Chaipberlaln  t.  Walter,  60  Fed.  790,  State  assess- 
mtnt  cannot  be  reriewed  on  mere  ground  of  excesslTenees;  Padflc 
Vat  Bank  t.  Pierce  County,  20  Wash.  686,  66  Pac  969,  upholding 
SMeHmeot  of  banks  for  taxation  on  stocks  of  other  corx>orations 
Md  thereby. 

TsTstlim  ^  Difference  in  mode  of  taxing  ssTings  banks  is  not 
•sgiUiinatloo,  pi  8a 

Approved  In  Bank  of  Bedemption  ▼.  Boston,  125  U.  S.  67,  81  L. 
ML  S  8.  Ct  776,  case  on  all  fours;  Chapman  ▼.  National  Bank,  56 
OMo  at  829,  47  N.  E.  69,  national  bank  shareholder  must  pay  tax 

for  his  debts. 
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123  U.  S.  87-104,  31  L.  MO.  PARKER,  ETC..  CLOCK  CO.  ▼.  TilLB 
CUOCK  CO. 
Fateats.— Reissue  (or  invention  substantially  different  from  that 
claimed  In  original  is  void,  p.  96. 

Approved  in  Matthews  ▼.  Ironclad  Mfg.  Co.,  124  U.  S.  351,  31  L. 
479,  8  &  Ct  641,  Huber  v.  Nelson  Mfg.  Co.,  148  U.  S.  292,  37  L. 
454,  13  B.  Ot  Gil,  and  Featherstone  v.  Bidwell  Cycle  Co^  57  Fed. 
686v  14  U.  S.  App.  632,  reissue  omitting  element  of  original  is  in- 
valld;  Yale  Lock  Co.  v.  James,  125  U.  S.  464,  31  U  812,  8  S.  Ct. 
974,  reissue  describing  different  mode  of  fastening  is  void;  Yale 
Lock  Co.  T.  Berkshire  Bank,  135  U.  S.  379,  34  L.  183.  10  S.  Ct  897. 
Holmes,  etc.,  Co.  v.  Metropolitan,  etc.,  Co.,  83  Fed.  260.  and  Buff- 
Ington's,  etc  Co.  v.  Eustis,  65  Fed.  808,  27  U.  S.  App.  693,  device 

t  described,  but  not  covered  by  original  patent,  is  dedicated  to  pub- 

lic, and  reissue  including  same  is  void;  Topliff  v.  Topliff,  145  U.  S. 
^  169,  36  L.  C64,  12  8.  Ct  830,  patentee  may  amend  in  reissue,  to 

perfect  description,  not  to  make  addition;  Freeman  v.  Asmus,  145 
U.  8.  240,  36  L.  690,  12  S.  Ct  943,  reaffirming  rule;  Carpenter,  etc., 
Mach.  Co.  V.  Searle,  60  Fed.  86,  20  U.  8.  App.  301,  affirming  8.  C, 
52  Fed.  818,  reissue  containing  new  element  is  invalid. 

Patents.— Mere  suggestions   in   original  specificaticms  or  draw 
ings  cannot  be  embraced  in  reissue,  p.  99. 

Approved  in  Hailes  v.  Albany  8tove  Co.,  123  U.  S.  587,  31  L.  286, 
8  8.  Ct  266,  drawings  cannot  be  used  to  enlarge  claims  of  patent; 
Hoekin  v.  Fisher,  125  U.  8.  223,  31  L.  762,  8  8.  Ct  837,  Flower  ▼. 
Detroit  127  U.  8.  571,  32  L.  178,  8  8.  Ot.  1296.  and  Peoria  Target 
Co.  V.  Cleveland,  etc.,  Co^  47  Fed.  734,  736,  all  reaffirming  rule; 
Freeman  v.  Asmus,  145  U.  8.  239,  36  L.  690,  12  8.  Ct.  9(2,  where 
specifications  showed  original  patent  complete;  Peoria  Target  Co. 
▼.  Cleveland,  etc.,  Co.,  58  Fed.  240,  16  U.  8.  App.  78,  affirming  8.  C. 
47  Fed.  786,  reissue  must  fail  where  specifications  show  old  patent 
operative. 

Patents.— First  eight  claims  of  reissued  Hotchkiss  patent  for 
Improvement  in  clocks  are  invalid,  p.  102. 

Patents.— Only  mistake  or  inadvertence  can  justify  reissue  for 
purpose  of  enlarging  original  claim,  p.  103. 

Approved  in  Freeman  v.  Asmus,  145  U.  8.  241,  36  L.  691,  12  8. 
Ot  948,  Peoria  Target  Co.  v.  Cleveland,  etc.,  Co.,  58  Fed.  239,  16 
U.  8.  App.  78  (affirming  8.  C,  47  Fed.  739),  American,  etc.,  Co.  t. 
Zwietusch,  75  Fed.  578,  Mast  et  aL  v.  Iowa,  etc.  Pump  Co.,  76 
Fed.  822,  40  U.  8.  App.  362,  and  Adams,  etc..  Ry.  Co.  v.  Lindell  Ry. 
Co.,  77  Fed.  451,  40  U.  8.  App.  482,  all  holding  reissues  expanding 
original  claims  void. 

Distinguished  in  Hutchinson  v.  Bverett  33  Fed.  504,  where  pat- 
entee sought  to  reissue  to  cover  certain  omissions  in  original^ 
caused  by  misapprehension  of  commissioner's  objections. 
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.—  Statement  In  general  terms  In  specification  can  bara 
BO  sfllBet  In  TalldatinK  reissue,  p.  104. 

U3V.B.  iOS-112,  81  U  97,  BULL  ▼.  BANK  OF  KAiSSON. 

Bills  and  notes.— Bank  checks  are  negotiable  instnxments,  within 
acts  prescribing  jurisdiction  of  Federal  courts,  p.  109. 

Approved  In  Exchange  Bank  ▼.  Button  Bank,  78  Md.  686,  28  AtL 
564,  23  L.  R.  A.  176,  and  n^  instrument  drawn  on  bank  directing 
payment  of  specified  sum  on  deposit,  without  specifying  time,  is  a 
check;  Simmons  v.  Bank  of  Greenwood,  41  S.  G.  190,  44  Am.  St 
Rep.  707,  19  S.  B.  507,  as  to  differences  between  bills  of  exchange 
and  checks;  Golumbia  Nat  Bank  ▼.  German  Nat  Bank,  66  Neb. 
805.  77  N.  W.  347,  arguendo. 

Bills.— Where  drawer  of  check  is  not  prejudiced  by  Indorsee's  a 

delay  in  presenting.  It  is  not  subject  to  set-off,  p.  112. 

Approved  in  Garrettson  t.  North  Atchison  Bank,  47  Fed.  871,  \^ 

bank  sued  on  check  refused  for  lack  of  funds  cannot  first  raise 
objection  that  presentment  was  delayed;  Bowen  ▼.  Needles  Nat 
Bank,  87  Fed.  438,  default  in  presenting  check  is  excused  by  non- 
injury to  drawer;  Exchange  Bank  v.  Sutton  Bank,  78  Md.  588,  28 
Atl.  564,  28  L.  R.  A.  177.  and  n.,  failure  to  notify  drawer  of  non- 
payment does  not  discharge  him  In  absence  of  injury,  actual  or 
presumptive;  Thompson  v.  Sioux  Falls  Nat  Bank,  150  U.  S.  244,  37 
L.  1068,  14  8.  Ct  99,  arguendo. 

Distinguished  in  Angaletos  ▼.  Meridian  Nat  Bank,  4  Ind.  App. 
577,  31  N.  E.  369,  plaintiff  presenting  drafts  three  months  after 
issuance,  drawee  suspending  meanwhile,  is  guilty  of  laches. 

Bills  and  notes.- Bank  check  payable  in  ''current  funds"  is 
negotiable,  p.  112. 

Approved  in  Woodruff  v.  Mississippi,  162  U.  S.  302,  40  L.  976,  16  S. 
Ct  824,  bonds  payable  In  gold  coin,  are  solvable  In  any  lejral  cur- 
rency; Kirkwood  v.  First  Nat  Bank.  40  Neb.  492.  42  Am.  St  Rep. 
688,  58  N.  W.  1018.  24  L.  R.  A.  447,  certificate  of  deposit  payabla 
in  current  funds,  is  negotiable. 

128  U.  8.   113-117.  31  L.  138.  UNITED  STATES  v.   PHILADEL- 
PHIA, ETC.,  RT. 
Trial  judge  in  Federal  court  may  comment  upon  testimony  and 
give  opinion  to  jury  upon  questions  of  fact  p.  114. 

Approved  In  Rucker  v.  Wheeler,  127  U.  8.  93,  32  -L.  106,  8  8.  Ot 
1146.  Baltimore,  etc.,  Ry.  v.  Baptist  Church,  137  U.  S.  574,  34  L. 
787,  11  S.  Ct  187,  Simmons  v.  United  States,  142  U.  S.  155,  35 
L.  971,  12  S.  Ct  173,  Capital  Traction  Co.  v.  Hof.  174  U.  S.  16,  19 
S.  Ct  586,  Atchison,  etc.,  Ry.  v.  Howard,  49  Fed.  208,  Van  Gunden 
V.  Virginia  Coal  etc.,  Co..  52  Fed.  856,  8  U.  S.  App.  229.  and  Smith 
▼.  Sun  Printing,  etc  Assn.,  56  Fed.  246.  14  U.  8.  App.  173,  all 
reaffirming  rule. 
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VaacatioiiL— GoTemmenf ■  acquiescence  for  twtfre  yean  In  paj* 
nents  raises  presnmiytlon  of  correctness  of  assessment,  ^  116w 

128  U.  &  U7-181«  81  L.  107,  OOAN  v.  PLAOG. 

Pablio  lands.— Congress  maj  grant  lands  corered  ty  entry  nnd 
sory^  greatly.  In  excess  of  that  named  In  warrant,  p.  128. 

Pablio  lands.— Right  to  relief  .against  excesslTe  snryeys  under 
Virginia  mllltaiy  warrants  does  not  now  exist,  p.  124. 

Pablio  lands.— Where  survey  calls  for  excesslTe  amount  under 
Virginia  warrant,  department  must  refuse  patents,  p.  124. 

Pablio  lands.— ProTlso  In  act  liarch  2,  1807,  withdrew  from 
entry  and  sunrey,  lands  preTlously  surveyed,  p.  126w 

Approved  In  Board  of  Trustees  v.  Ouppett,  52  Ohio  St  680,  40 
N.  E.  794,  patent  upon  void  survey,  after  cession  to  State,  conveys 
no  title. 

Pablio  lands.— Act  1871  granted  to  Ohio  all  lands  In  Virginia 
militaiy  district  not  previously  sold,  p.  128. 

Oited  in  Board  of  Trustees  v.  Cuppett,  62  Ohio  St  679,  40  N.  B. 
798,  arguendo. 

Pablio  lands.— Section  4,  act  May  27,  1880,  confirmed  tltls  t» 
lands  sold  by  Ohio  Agricultural,  etc,  Ck>llege,  p.  129. 

Approved  in  Board  of  Trustees  v.  Cuppett,  62  Ohio  St  686,  40 
N.  B.  796,  cession  to  Ohio  under  act  of  1871  was  grant  In  praesentL 

Pablio  lands.—  Bntry  on  military  land  district  having  been  prior 
to  1852,  survey  must  have  been  returned  before,  p.  129. 

Approved  in  Board  of  Trustees  v.  Cuppett,  52  Ohio  St  681,  40 
N.  B.  794,  entries  and  surveys  made  prior  to  1852,  but  not  returned 
until  thereafter,  became  void,  and  title  vested  in  State. 

Pablio  lands.— Letters  from  commissioner  to  claimant  are  com- 
petent to  prove  that  survey  had  not  been  made,  p.  180. 

128  U.  S.  181-182,  81  Lu  80,  SPIBS  v.  ILIANOI& 

Courts.— Writs  of  error  from  Supreme  to  State  court  are  not 
allowed  as  of  right;  Federal  question  must  appear,  pp.  143-164. 

Approved  in  Winona,  etc..  Land  Co.  v.  Minnesota,  159  U.  S. 
640,  40  L.  253,  16  S.  Ct  88,  dismissing  where  Federal  question 
urged  had  not  been  presented  In  State  court;  Water-Power  Oo.  t. 
Street  Ry.  Co.,  172  U.  8.  488,  19  S.  Ct.  252,  where  Federal  question 
appears  in  record,  fact  that  it  was  not  specially  set  up  Is  not  cmi- 
dusive  against  review;  State  v.  Schuman,  —  Or.  — ,  58  Pac  668^ 
defense  that  sale  was  In  original  packages,  cannot  be  first  made  on 
appeal  from  conviction  for  selling  trout  unlawfully  shipped  Inte 
State. 

Courts.— Writ  will  not  issue  to  State  court  whore  record  shown 
clearly  Federal  question  was  rightly  decided,  p.  164. 
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▲ppcored  In  In  TO  Kemmler,  186  U.  8.  438,  84  L,  521, 10  S.  Ot  930. 
tner  to  State  oonrt  should  not  be  allowed  where  record  shows 
iDowaiiea  would  result  In  affirmance ;  Krug  ▼.  Washington,  164 
a  a.  TM.  41  U  1188,  17  8.  Ot  096,  reaffirmed  on  authority  of 
prtndpal  case;  In  re  Boardman,  160  U.  &  48,  42  U  664,  18  8.  Ot 
288;  denjlng  habeas  corpus  wh«re  only  result  of  granting  writ 
would  bs  to  remand  prisoner. 

OHmliisl  law«—  First  ten  amendmento  are  restrictions  cm  Federal 
fOTemmoit  alone,  p.  166. 

Reaffirmed  in  MiUer  ▼.  Texas,  163  U.  8.  688,  88  L.  818,  14  a  Ot 
876.  FaUbrook  Irr.  Dist  t.  Bradley,  164  U.  8.  168,  41  L.  888,  17 
&  Ot  63,  Brown  t.  New  Jersey,  176  U.  8.  174,  20  8.  Ot  78,  The 
Liquors  of  Fitzpatrick,  16  B.  L  68,  8tate  ▼.  Brown,  etc,  Mfg.  Oo., 
IS  R.  L  20.  26  AtL  248,  17  L.  R.  A.  859.  State  ▼.  Baker.  33  W. 
?s.  880,  10  8.  B.  643,  Bx  parte  HcNeeley,  86  W.  Va.  96,  32  Am. 
8t  Rep.  841,  14  8.  B.  440,  16  L.  R.  A.  230.  Approred  in  In  re 
flswyer,  124  U.  8.  219,  81  L.  408,  8  &  Ot  492,  and  Brooks  ▼. 
MisMmrt  124  U.  8.  397,  81  L.  467,  8  8.  Ot  445.  sixth  amendment 
ooDtalns  no  guaranty  of  right  of  jury  trial  in  State  courts;  Flelden 
▼.  nUnois,  148  U.  8.  466,  86  L.  226,  12  S.  Ot  530,  *«  due  process  ** 
docs  not  require  presence  of  defendant  in  appellate  court;  Iowa 
Oent  By.  ▼.  Iowa,  160  U.  8.  394.  40  L.  469,  16  S.  Ot  346,  denial 
of  jury  trial  in  civil  case  in  State  court  does  not  Tiolate  Oonstltu- 
don;  Keith  t.  Henkleman,  173  IlL  143,  60  N.  B.  693,  right  to 
jury  trial  does  not  extend  to  chancery  cases;  Oity  of  8t  Joseph  t. 
Lerin,  128  Mo.  692^  49  Am.  8t  Rep.  679,  upholding  ordinance 
requiring  pawnbrokers  to  keep  and  submit  lists  of  transactions; 
BtMtm  T.  Oaldwell  116  N.  0.  803,  20  &  B.  626^  constitutional  pro- 
risSon  for  trial  in  State  where  crime  was  committed  applies  only 
to  Federal  prosecutions;  State  ▼.  Atkinson,  40  8.  O.  870,  42  Am. 
8t  Rep.  883,  18  8.  B.  1024,  fourth  and  fifth  amendments  do  not 
spply.  te  State  courts;  Stete  ▼.  Nordstrom,  7  Wash.  608,  36  Pac 
388.  Federal  Oonstitution  does  not  regulate  prosecutions  for  ofFenses 
sgalnst  8Uto  laws. 

OHmiaal  law.^  Dissllowance  of  challenge  does  not  prejudice  ds- 
tendant  who  has  peremptory  challenges  left  P*  168. 

Approred  In  People  ▼.  Larubla,  140  N.  Y.  91,  86  N.  B.  414,  r^ 
rule  In  like  case;  Wooten  t.  Stete,  99  Tenn.  100.  41  8. 
flU.  error  in  requiring  defendant  to  challenge  peremptorily  is 
iTttllable  unless  defendant  exhausted  all  peremptory  challenges 
completion. 
DIsSSngulsbed  tai  Burke  t.  McDonald,  2  Idaho.  1026,  29  Pac.  100, 
after  exhsQSting  peremptory  challenges,  party  discorers  that 
juror  swore  falsely,  challCTge  should  be  restored. 

/«ry.—  Rigbt  to  challenge  Is  right  to  r^ect  not  to  select  jurors, 

it 
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Approved  in  Territory  ▼.  Roberts,  9  Mont  14,  22  Pac.  133,  im- 
proper sustaining  of  territory.'s  cliallenge  is  not  reversible  error 
where  impartial  jory  was  sworn. 

Criminal  law.— Statute  providing  that  reading  newspaper  arti- 
cles shall  not  disqualify  juror  is  constitutional,  p.  169. 

Approved  in  Thiede  ▼.  Utah,  169  U.  8.  516,  40  L.  241,  16  8.  Ot. 
04,  and  Gallot  ▼.  United  States,  87  Fed.  450,  juror  with  opinion 
formed  from  newspapers,  but  amenable  to  evidence.  Is  competent; 
Territory  v.  Bryson,  9  Mont  89,  22  Pac.  148,  and  People  v.  Thiede, 
11  Utah,  272,  273,  89  Pac.  845,  upholding  like  statutes;  Haugen  v. 
Oblcago,  etc.,  Ry.,  8  8.  Dak.  400,  53  N.  W.  771,  overruling  challenge 
to  juror  who  had  formed  opinion  which  he  thought  would  not 
Influence  him,  not  error;  dissenting  opinion  in  Goughlin  v.  People, 
144  UL  193,  33  N.  E.  17,  19  L.  R.  A.  76,  arguendo. 

Distinguished  in  Oougblin  v.  People,  144  lU.  180,  33  N.  B.  13,  19 
L.  R.  A.  72  (see  dissenting  opinion  in  144  IlL  192,  194,  33  N.  B.  17, 
18,  19  L.  R.  A.  76),  disqualifying  juror  with  fixed  opinion,  but 
stating  he  could  be  impartial. 

Griminal  law.— Challenge  on  ground  that  Juror  had  expressed 
opinion  must  show  impartiality  Impossible,  p.  179. 

Approved  in  Williams  v.  United  States,  93  Fed.  399  (see  dissent- 
ing opinion  in  93  Fed.  402),  juror  uncertain  whether  he  could  re- 
turn verdict  on  evidence  alone,  properly  challenged;  Garlitz  v.  State, 
71  Md.  301,  18  AtL  41,  4  U  R.  A.  604,  trial  court's  finding  on  com- 
petency of  jurors  should  only  be  set  aside  for  manifest  error;  State 
V.  Sawtelle,  66  N.  H.  503,  32  Atl.  833,  disinterestedness  of  juror  la 
question  of  fact  to  be  determined  at  Trial  Term;  State  v.  Ekanger, 
8  N.  Dak.  561,  80  N.  W.  482,  voir  dire  statement  of  impression  re- 
quiring evidence  to  remove,  does  not  disqualify  juror;  People  v. 
Thiede,  11  Utah,  275,  39  Pac.  845,  juror  testifying  that  fact  that 
defttidant  was  saloon-keeper  would  influence  him  as  to  credibility, 
is  competent;  Baker  v.  State,  88  Wis.  152,  153,  59  N.  W.  574,  refus- 
ing to  disturb  trial  court's  decision,  permitting  juror  to  serve; 
Flelden  v.  Illinois,  148  U.  &  453,  36  L.  225  (see  12  8.  Gt  52^, 
arguendo. 

Gourt8.~How  far  defendant  ofFering  himself  as  witness  may  be 
cross-examined,  is  not  Federal  question,  p.  180. 

Courts.—  Federal  question  cannot  be  raised  for  first  time  on  writ 
of  error,  p.  181. 

Approved  in  Williams  v.  State,  100  Ga.  519,  28  &  B.  627,  39  L.  R. 
A.  272,  and  Gindrat  v.  People,  138  IlL  106,  27  N.  B.  1086,  fact  that 
articles  were  unlawfully  obtained  is  no  objection  to  admission  as 
evidence. 

Courts.— Federal  question  must  have  be&k  decided  below  to 
tiUe  to  writ  to  State  court  p.  182. 
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▲pproTed  In  Brooks  v.  Bilssouri,  124  U.  S.  3M,  81  L.  406,  S  B.  Ot 
443,  French  v.  Hopkins,  124  U.  8.  524,  81  L.  587,  8  S.  Ot  589,  Cbsp- 
pell  T.  Bradshaw,  128  U.  8.  134,  82  L.  870,  9  S.  Ct  40,  Baldwin  t. 
Kansas,  129  U.  S.  57,  32  U  642,  9  S.  Ot  196,  Manning  v.  French,  188 
U.  8.  191,  33  L.  585,  10  8.  Ot  260,  Northern  Pac.  Ry.  ▼.  Austin,  135 
U.  a  318,  34  L.  219,  10  S.  Ct  759.  Leeper  v.  Texas,  139  U.  S.  467, 
35  Ia  227,  11  8.  Ot  579,  Brown  v.  Massachnsetts,  144  U.  8.  579,  86 
L.  550,  12  8.  Ct  759,  McNulty  ▼.  California,  149  U.  8.  648.  87  U 
884,  18  8.  Ct  960.  8chuyler  Nat  Bank  y.  Bnllong.  150  U.  S.  88,  87 
L.  1009,  14  8.  Ct  25.  and  Morrison  y.  Watson,  154  U.  8.  115,  38  L. 
929,  14  8.  Ct  997.  all  holding  where  record  on  error  from  State 
court  fails  to  show  claim  of  constitutional  right  set  up  and  denied 
therein.  Supreme  Court  has  no  Jurisdiction  to  reylew;  dissenting 
opinion  In  O'Neil  t.  Vermont  144  U.  8.  361,  36  U  466,  12  8.  Ot  707, 
majority  holding  record  from  State  court  showed  no  adyerse  Jud|^ 
ment  on  Federal  question. 

123  U.  8.  182r-186,  81  L.  127,  MATHEWS  y.  UNITED  STATBa 

Ambassadors.—  Act  fixing  class  and  salary  of  consulate  Impliedly 
repealed  prior  act  Inconsistent  therewith,  p.  186. 

Not  cited. 

123  U.  8.  186-189,  31  L.  140,  UNITED  STATES  y.  MULI4AN. 

Army  and  navy.— Act  March  3,  1883,  chapter  97,  applies  ta 
officers  In  regular  nayy  whose  service  has  been  continuous,  p.  188. 

Approved  in  United  States  y.  Alger,  151  U.  8.  364,  38  L.  194,  14 
8.  Ct  347,  officer  resigning  before  appointment  to  higher  grade  mt- 
titled  to  longevity  pay  as  of  lower  grade. 

128  U.  8.  189-214.  31  L.  114,  CRAIG  v.  LEITENSDORFER. 

Public  lands.—  Courts  cannot  Interfere  where  adjustment  of  titles 
by  survey  has  been  intrusted  to  register,  p.  205. 

Reaffirmed  in  Howell  v.  Klllle,  17  Colo.  91,  28  Pac.  466. 

Mandamus,  not  suit  in  equity.  Is  proper  proceeding  on  refusal  of 
commissioner  of  land  office  to  hear  appeal,  pp.  208.  209. 

Public  lands.—  Fact  that  register's  decision  was  fraudulent  does 
not  give  equity  jurisdiction,  p.  209. 

Distinguished  in  Lee  v.  Justice  Min.  Co.,  2  Oolo.  App.  125,  29  Pac 
1024,  sustaining  equitable  action  against  holders  under  invalid  loca- 
tion. 

Oonstitational  law.— Federal  courts  cannot  supervise  or  control 
action  of  executive  officers  within  scope  of  authority,  p.  211. 

Approved  In  Sioux  City,  etc.,  Ry.  v.  United  States,  34  Fed.  887« 
and  Sioux  City,  etc.,  Ry.  v.  United  States,  86  Fed.  612,  Circuit 
Court  cannot  restrain  land  department  from  allowing  entry. 

Public  lands.—  Decisions  of  land  officers,  within  scope  of  antlisr- 
ity,  are,  In  general,  conclusive,  p.  212. 
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Approved  In  Sejjmoiir  ▼.  Flsber,  1<(  Oolo.  194,  27  Pac  2I2»  micb 
dectelons  can  onlj  be  reviewed  bj  equity  for  purpose  of  correcting 
mistakes. 

Judgments.—  Decisions  of  land  officers  are  conclusive,  when  titles 
are  later  questioned  in  courts,  p.  212. 

Public  lands.— Equity  will  not  declare  title  under  register's  de- 
cision fraudulent,  where  it  cannot  settle  rights,  p.  213. 

Public  lands.— Equity  can  give  no  relief  to  one  entitled  to,  but 
denied,  appeal  from  register's  decision,  p.  214. 

123  U.  8.  215-222,  81  L.  124,  STATB  OF  MISSOUBI  v.  WINTEBr 
BOTTOM. 
Officers.—  County  creditors  cannot  recover  on  collector's  bond  be- 
cause of  latter's  act  in  hindering  payment,  p.  220. 

Officers.— Accounting  and  settlement  between  county  and  officer 
bars  suit  by  creditor  on  officer's  bond,  p.  220. 

County  Court  may  waive  irregularities  in  presentation  of  county 
warrants,  p.  221. 

Reaffirmed  in  United  States  v.  Macon  County  Court,  45  Fed.  406. 

County's  creditor  cannot  interfere  with  county  collector  in  per- 
formance of  duties,  p.  222. 

Taxation.— County's  creditor,  not  showing  special  damage,  can- 
not object  to  collection  of  taxes  in  warrants,  p.  222. 

128  U.  a  222-227,  31  L.  130,  HOARD  v.  CHESAPEAKE,  ETC..  BY. 
BailSroads.—  Grant  providing  for  reverter  when  property  ceases  to 
be  used  for  railroad,  contains  no  contract  to  build,  p.  224. 

Distinguished  in  Midland  Ry.  v.  Fisher,  125  Ind.  21,  21  Am.  8t 
Rep.  100,  24  N.  E.  766,  8  L.  R.  A.  606,  and  n.,  grantee's  promise  to 
fence  both  sides  of  right  of  way,  is  covenant  running  with  land. 

Spedflc  performance  will  not  He  to  compel  building  of  road  on 
such  property,  p.  226. 

Distinguished  In  Lusby  v.  Kansas  City,  etc.,  Ry.,  73  Miss.  876, 
19  So.  243,  36  L.  R.  A.  616,  and  n.,  railroad  having  filed  map  of 
route  cannot  change  same. 

Railroads.— Remedy  for  breach  of  covenant  to  build  road 
through  lands  granted  is  at  law  for  damages,  p.  226. 

Distinguished  in  Lusby  v.  Kansas  City,  etc,  Ry.,  73  Miss.  870^ 
19  So.  244,  36  L.  R.  A.  616,  and  n.,  railroad  cannot  abandon  con- 
demned right  of  way  and  condemn  another  across  same  property. 

Bailroady  purchasing  property  of  another  road  at  foreclosure, 
does  not  acquire  latter's  debts  and  obligations,  pp.  226,  227. 

Approved  in  Behlmer  v.  Louisville,  etc.,  Ry.,  71  Fed.  836,  Inter- 
state Commerce  Commission's  order  to  reduce  rates  does  not  bind 
subsequent  :>urchaser;  Atchison,  etc.,  Ry.  v.  Young,  —  Ind.   Ter. 
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-^  n  8w  W.  481;  Difw  eomiMiigr,  pnzchasing  at  tonclovan,  is  BOt 
Utblt  tor  roGOiTCf't  obligations;  Dickey  t.  Kansas  Olty,  etc  Bj««  122 
Ma  2901,  26  8.  W.  687,  purchaser  of  railroad  is  not  bound  to  honof 
perpetual  pass  flTen  plaintiff  tw  right  of  waj.;  Sherwood  t.  At^ 
lisdCi  etc,  Ry^  94  Ya.  297,  26  S.  B«  94B,  foreclosure  purchase  of 
rsOroad  Is  not  bound  tj  tts  contracts  made  after  mortgage;  Pen^ 
BitoB  T.  Chicago,  etc.  By.,  96  Wis.  647,  67  N.  W.  702,  purchaser  of 
nilroad  is  not  liable  for  its  prior  torts. 

DIstilngQlshed  In  Interstate,  etc.  Commission  ▼.  Western  N.  T., 
etc.  By.,  82  Fed.  194,  order  against  discrimination,  binding  on  rall- 
losd,  binds  successor;  Wallace  ▼.  Ann  Arbor,  etc^  By.,  —  Bilch.  — , 
80  N.  W.  573,  railroad  buying  another  must  honor  its  pass,  glTsn 
for  use  of  Isnd;  Frank  t.  New  y<Nrk,  etc.  By.,  122  N.  T.  217,  26 
K.  B.  387,  f  orsdosnre  purchaser,  taking  possession  of  leased  land.  Is 
ttable  tor  rent 

128  U.  &  227-288,  81  L.  128»  FINN  ▼.  UNITED  STATES. 

Courts.^  Claim  against  government  must  be  presented  within  sis 
jean  aftsr  right  of  action  accrues,  p.  281. 

Reaffirmed  In  United  States  ▼.  Connor,  188  U.  &  66,  84  U  862, 
U  &  Ct  281,  and  United  States  t.  Oreathouse,  166  U.  S.  602,  41 
U  mo,  17  8.  Ct  702. 

Approved  In  United  States  ▼.  Wardwell,  172  U.  &  62,  19  &  Ct 
88^  i  1069,  B.  8.,  Is  not  a  mere  statute  of  limitations,  but  is  Jurls- 
OetSooaL 

United  States  cannot  be  sued  without  its  consent  p.  232. 

Osurt  of  Claims.—  Where  claim  is  within  bar  of  statute  It  must 
hs  dtsmlsssd,  whether  statute  pleaded  or  not  p.  232. 

Beaffirmed  In  De  Amaud  ▼.  United  States,  151  U.  &  496,  88  U 
218.  14  &  Ct.  879^  and  United  States  ▼.  Uts,  80  Fed.  861,  89  U.  & 
AppL68a 

Courts.— General  rule  that  statute  must  be  pleaded  is  inappll- 
eahie  tai  Court  of  Clalma,  p.  288. 

Approved  In  De  Anaud  v.  United  SUtes,  151  U.  S.  496,  88  U 
US,  14  8.  Ct  879,  government  officials  cannot  waive  bar  of  statute; 
United  SUtes  v.  Uts,  80  Fed.  852,  89  U.  S.  App.  630,  presenUtkm 
sad  Investigation  of  claim  does  not  interrupt  statute. 

Olstlngnlsbed  in  United  SUtes  v.  New  York,  160  U.  &  616^  618, 
49  Im  557,  558,  16  &  Ct  4061  departments  delay  cannot  prejudice 
fighu  of  claimant 

Osmts,  Judgment  for  amount  of  claim,  which  record  shows  Is 
kamd,  is  erroneous,  p.  288. 

128  U.  8L  288-3ttl  81  L.  182,  BICHTEB  v.  JBBOHB. 

Bondholders,  claiming  under  mortgage,  have  ••  Ib^ 
te  secuilty,  except  that  which  trustee  holds,  p.  246. 
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Affpnfwtd  M  BnlB  ▼.  IlBDoiB,  cte^  By^  IBS  U.  &  »^  SS  U  OX 
]•  &  Ot  Slfl^  dccvw  <^wyfltng  boodi  btnds  holden,  trustee  beinf 
peitr;  PmnoB.  etcu  Traet  Go.  ▼.  Kmnsas  CHj,  etc^  B7«,  5S  FM. 
18S^  buiU.1  has  paver  t»  Med  bondlMMefB;  PoOtts  t.  Fknnen, 
etiu  Traet  Oow  53  Fed.  213;  bondlKMcTB  are  bound  hf  decree  to 
which  trustee  is  psrty;  Clyde  t.  Rl<±mood,  ete^  By.,  55  Fed.  44a 
oiere  fact  that  same  fwrty  is  trostee  mider  diffranoit  mortgages  does 
not  jnstttj  interrention  of  boodholderi;  Watldns  t.  Bryant  91  CaL 
504,  27  Pac.  777.  jodsment  canceling  deed  Is  vaUd  against  cred- 
itors represented  t^  trustee;  Oxiey  Stave  Ca  t.  Butter  Oo.,  121  Ha 
d37,  26  S.  W.  372,  bMidlftolders  cannot  intoraie  in  action  by  trustees 
for  appotaitm«it  of  receiTer;  Bay  t.  EDxon,  90  Wis.  45,  48  Am.  St 
Rep.  901^  62  N.  W.  924,  assignee's  waiv^  of  right  to  appeal  binds 
creditor;  dissenting  opini<m  in  Northern  Trost  Go.  t.  Albert  Lea 
College.  68  Minn.  115,  71  N.  W.  10.  majority  relieving  bondholders 
from  trustee's  default 

IMstingnished  in  Chaffin  t.  HuU,  49  Fed.  526,  expectancy,  of  con- 
tlngait  remainderman  cannot  be  distinguished  when  represented 
only  by  trustee  of  executed  trust;  Farmers'  Loan,  etc,  Co.  v.  Cape 
Fear,  etc.  By.,  71  Fed.  39.  allowing  bondholders,  with  conflicting 
interests,  to  be  made  parties. 

Mortgages.—  Whatever  forecloses  trustee,  forecloses  bondholders, 
in  absence  of  bad  faith,  p.  246w 

Approved  in  Kent  y.  Lake  Superior  Canal  Co.,  144  U.  S.  90,  M 
Lw  358,  12  8w  Ct  655,  recognition  of  paramount  lien  of  receiver's 
certificates  is  within  trustee's  discretion;  Bob^rtson  v.  Van  Cleave, 
129  Ind.  220,  26  N.  H  900,  15  L.  B.  A.  70,  and  n.,  decree  of  fore- 
closure binds  trustees  and  oth^  creditors. 

Distinguished  in  Tdler  v.  East  Tennessee,  etc.  By.,  67  Fed.  112, 
majority  of  bondholders  may  appear  as  defendants  in  action  by 
trustee  to  foreclose. 

Trusts.— Foreclosure  sale  of  trust  property,  if  binding  on  tras- 
tee,  binds  cestuis,  p.  247. 

Mortgages.— Bondholders,  whose  rights  have  been  injured  bj 
fraudulent  foreclosure,  may  sue  to  set  aside  sale,  p.  247. 

Kortg^ages.— Parties  in  contractual  relations  with  mortgagor  are 
not  necessary  parties  to  trustee's  suit  to  foreclose,  p.  247. 

Mortg^ages.—  Trustee  represents  all  interests  of  bondholders    1a 


i  mortgaged  property,  p.  248. 


123  U.  &  24^267,  81  L.  141,  SMITB^  BTC,  BiFG.  CO.  v.  SPBAQUS. 
Patents.— -  Inventor  cannot  after  two  years'  use  of  machine  Car 
profit  obtain  patent  by  adding  trivial  improvements,  p.  255. 

Beaffirmed  in  Lettelier  v.  Mann,  91  Fed.  919. 
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Patents.— Use  by.  inventor  to  test  machine  Is  not  public  use, 
although  profit  incidentally  results,  p.  256. 

Approved  in  Campbell  v.  New  York,  47  Fed.  520,  inventor's  right 
will  not  be  defeated  by  prior  sale  by  another  of  a  form  of  his 
Invention;  Whitney  v.  Boston,  etc.,  Ry.,  50  Fed.  73,  Inventor  may 
sue  for  infringement  of  valid  claims  of  patent,  although  others 
were  barred  by  public  use;  Harmon  v.  Struthers,  57  Fed.  642, 
afltoalDg  8.  0.,  43  Fed.  443,  where  Inventor,  to  test  efficacy,  placed 
Invention  on  employer's  engines,  which  were  sold. 

Distinguished  in  Craig  v.  Michigan  Lubricator  Co.,  72  Fed.  180^ 
allowing  another  to  use  invention  to  test  its  practicability  is  public 
use. 

Patents.— Use  is  public  where  mainly  for  purpose  of  profit,  ex- 
perimental use  being  only  incidental,  p.  256. 

Approved  in  International  Tooth,  etc.,  Co.  v.  GayJord,  140  U.  S. 
62,  85  L.  350,  11  S.  Ct  719,  Simonds,  etc.,  Mfg.  Co.  v.  Knox,  39 
Fed.  703,  and  Smith,  etc.,  Mfg.  Co.  v.  Mellon,  52  Fed.  149,  reaffirm- 
ing rule;  Root  ▼.  Third  Ave.  Ry.,  146  U.  S.  226,  36  L.  960,  18  S.  CL 
104,  affirming  S.  C,  37  Fed.  675,  where  Inventor  allowed  use  of 
cable  mechanism  by  railroad;  De  Lameter  v.  Deeley,  53  Fed.  381, 
where  inventor  sold  several  machines  substantially  like  patented 
one;  Delemater  v.  Heath,  68  Fed.  417,  20  IT.  S.  App.  14,  proof  of 
■ingle  unrestricted  public  sale,  establishes  bar  of  prior  use;  Smith, 
etc.,  Mfg.  Co.  V.  Mellon,  58  Fed.  707,  19  U.  S.  App.  239,  advertising 
and  sale  to  test  market.  Is  public  use;  Craig  v.  Michigan  Lubricator 
Co.,  72  Fed.  182,  patentee  must  clearly  prove  two  years'  use  to  have 
been  merely  experimental;  Brooks  v.  Sacks,  81  Fed.  405,  50  U.  S. 
App.  161,  and  Wheaton  v.  Kendall,  85  Fed.  673,  complainant  claim- 
ing better  right  to  patent  must  clearly  establish  priority,  of  Inven- 
tion: Campbell,  etc.,  Mfg.  Co.  v.  Duplex,  etc.,  Co.,  86  Fed.  328,  two 
years'  open  use  in  own  business  defeats  patent;  Lettelier  v.  Mann, 
91  Fed.  917,  use  for  profit,  and  exposure  to  public,  constitute  public 
use;  Campbell  v.  New  York,  47  Fed.  521,  generally. 

Distinguished  In  American,  etc..  Pulp  Co.  v.  Howland  Falls  Pulp 
Oo.,  70  Fed.  993,  prior  foreign  use  will  not  defeat  patent. 

Patents.—  Public  use  for  more  than  two  years  before  application 
iMurs  right  to  patent,  p.  256. 

Approved  in  Craig  v.  Michigan  Lubricator  Oo.,  72  Fed.  181,  one 
well-defined  public  use  Is  effectual  to  avoid  patent 

Patents.—  Sprague  patents  for  buckle-lever  machhies  are  void  ai 
to  certain  claims,  p.  266. 

123  U.  S.  267-276,  81  U  160,  ANDREWS  T.  HOVHY. 

Patents^— Green  driven- well  patent,  issued  January  1868,  reti|» 
sued  May,  1871,  la  void  for  prior  use,  p.  268. 

Approved  in  Andrews  t.  Hovey.  124  U.  49^  710»  81  U  668»  S  8.  Ot 
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684»  conflrmlng  principal  case  on  rehearing;  Andrews  t.  Gone,  121 
U.  S.  720,  81  L.  564,  8  S.  Gt  686^  decided  in  accordance  with  prin- 
cipal case,  by  stipulation;  Green  v.  Lynn,  55  Fed.  521,  same  patent 
covers  process,  whether  tube  be  driven  whole  length  of  well,  or 
only  part  thereof;  Beach  v.  Hobbs,  82  Fed.  920,  arguendo. 

Patent  is  void  where  invention  was  in  public  use  more  than  two 
years  before  application,  p.  269. 

Approved  In  Andrews  v.  Hovey,  124  U.  &  TOO,  715,  81  L.  668,  568, 
8  8.  Ot  676,  684,  confirming  principal  case  on  rehearing;  Graham 
T.  Piano  Mfg.  Go.,  88  Fed.  021,  applying  two  years'  use  rule;  Bless- 
ing V.  Trageser,  etc..  Works,  84  Fed.  764,  755,  Gonsolidated,  etc 
Go.  V.  Detroit,  etc..  Go.,  47  Fed.  895,  and  Goop  v.  Savage,  etc 
Institute,  47  Fed.  900,  allegation  that  patent  had  not  been  in  public 
use  two  years,  with  maker's  consent,  is  insufficient  in  bill  for  in- 
fringement; United  States,  etc  Lighting  Go.  v.  Edison,  etc  Ga« 
61  Fed.  28^  use  of  invention  in  workshop,  is  public  use;  Smith,  etc 
Mfg.  Go.  T.  Mellon,  52  Fed.  149,  where  material  elements  of  patent 
for  bed-bottoms  had  been  in  public  use;  Green  v.  Icr^n*  65  Fed. 
617,  618,  519,  520,  facts  found  in  principal  case  do  not  act  as  es- 
toppel herein.  Involving  same  patent;  Smith,  etc  Mfg.  Go.  v.  Mellon, 
58  Fed.  707,  19  U.  S.  App.  239,  advertising  and  sale  to  test  market 
furnishes  no  excepticm  to  rule;  Front  Bank,  etc  Go.  v.  Wrought, 
etc  Bange  Co^  68  Fed.  998,  priority  of  conception,  without  re- 
duction to  practice  or  filing  application,  will  not  sustain  patent; 
Mast  et  aL  V.  Dempster,  etc  Mfg.  Go.,  71  Fed.  702,  defense  of 
abandonment  to  public  is  distinct  from  that  of  two  years'  use; 
Graig  V.  Michigan  Lubricator  Go.,  72  Fed.  182,  two  years'  public  oae^ 
prior  to  application,  need  not  have  been  continuous  to  invalidate 
patent;  American  BelL  TeL  Go.  v.  United  States,  68  Fed.  568,  83 
U.  8.  App.  286^  arguendo. 

Distinguished  in  Gampbell  v.  New  York,  85  Fed.  606,  606;  1  Ij.  B. 
A.  49,  51,  use  and  sale  as  experiment  does  not  invalidate  patent; 
Campbell  v.  New  York,  86  Fed.  261,  262,  and  Gampbell  v.  New 
York,  47  Fed.  516,  619,  620,  521,  where  inventor  experiments  in 
good  fiLith,  and  applies  test  within  two  years  of  completion,  patent 
vFin  not  be  defeated  by  sale  by.  another  of  like  device. 

128  U.  &  276-286,  81  U  168,   SIBMBN'S  ADMINISTRATOB   ▼. 
SBLUCBS. 
Bataats.»8iemen's  patents  for  improved  funnels,  issued  Mnick 
1864,  are  tat  same  invention  as  Slemen*s  Bnglish  patents,  p.  283. 

Patently—  American  patent  for  invention,  previously  patented  tn 
England,  runs  from  date  of  sealing  Bnglish  patent,  p.  288. 

Approved  in  Holmes,  etc  Go.  v.  Metropolitan,  etc  Oow  88 
900,  and  Brash  Blectrlc  Go.  v.  Electrical,  etc  Co^  47  FML  61; 
Improvements  in  American  patent  over  foreign  patent  will  not  pro- 
long  ftmner;  BtoctJlcal,  etc  Obw  v.  Julien,  etc  Oc  88  BM.  141« 
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EhgBih  patent  dated  before  bnt  eealed  after  American,  does  net 
otldpate  latter;  Accumulator  Co.  t.  Jullen,  etc.,  Oo.,  67  Fed.  007, 
test  of  Identity  depoida  upon  whetber  foreign  patent  would  In- 
frlogt  American;  Mott  Iron  Works  y.  McShane  Bifg.  Oo.,  80  Fad. 
518.  identity  of  patents  required  is  of  substance,  not  of  minor  de- 
taOt. 

Statutes  may  be  construed  In  Ugbt  ot  circumstances  and  preced- 
lug  history,  p.  285w 

Approred  in  In  re  Cbase,  48  Fed.  681,  interpreting  tariff  act 

Patents.— Words  ''seyenteen  years  from  issue"  in  act  1881, 
merdy  cbanged  lengtb  of  term,  p.  288. 

Patents.— Act  1861  did  not  change  proyislon  in  act  1839  as  to 
term,  where  patented  abroad,  p.  286. 

Approved  in  Telephone  Cases,  126  U.  S.  572,  81  L.  1002,  8  S.  Ct 
802,  f  4887,  R.  8.,  limits,  but  does  not  invalidate,  patent  bearing 
dllTerent  date  from  foreign  patent  for  same  invention. 

12S  U.  &  286-28a  31  L.  152,  WILKINSON  y.  NEBRASKA. 

Ooorts.— No  appeal  lies  from  order  of  Circuit  Court  remanding 
cauM  removed,  p.  287. 

Approved  In  Sherman  v.  Grinnell,  128  U.  8.  679,  680,  81  Lw  279,  8 
8.  Ot  260,  28t  Gumee  t.  Patrick  County,  137  U.  8.  148,  144,  84 
L.  0Q2,  606,  11  8.  Ct  35,  and  Blrdseye  v.  Shseffer,  87  Fed.  825,  act 
of  1887  applies  to  pending  causes. 

128  U.  8.  288-297,  81  U  149.  SANDS  y.  HANISTEB  RIYBB  IMP. 
CO. 
OoBstltittioiud  law.—  Exaction  of  tolls  for  use  of  improved  water- 
way is  not  deprivation  of  property,  p.  298. 

Approved  In  Honongahela  Nav.  Co.  v.  United  States,  148  U.  8. 
BS2,  87  L.  470,  18  8.  Ct  629,  company  whose  lock  is  condemned  Is 
tntltled  to  compensation  for  taking  of  franchise  to  exact  tolls; 
Hopkins  V.  United  States.  171  U.  S.  592,  19  &  Ot  45^  charges  tw 
■eiilt'es  rendered  are  not  regulations  of  commerce;  dissenting  opln- 
ta  In  Button  v.  Webb,  124  N.  C.  755.  33  S.  E.  170,  majority  denying 
power  to  levy  tolls  for  purpose  of  cleaning  out  fords. 

Dtetingnlshed  In  Harman  v.  Chicago.  147  U.  8.  408.  87  L.  221, 
18  8.  Ct  810  (reversing  S.  a,  140  in.  806,  29  N.  E.  788).  Chicago 
ordinance  exacting  license  for  navigation  of  Chicago  river,  la  In- 
valid. 

Vavlgable  waters,  wholly  within  State,  may  be  Improved  to 
any  extent  State  desires,  p.  295. 

Approved  In  Willamette,  etc..  Cb.  v.  Hatch.  125  U.  8.  9,  81  Ij. 
Ml  8  8.  Ct  815,  State  may  tnidge  its  navigable  rivers  below  port 
tf  entry:  Ebea  v.  Newport  etc,  Ry.,  50  Fed.  20,  State  may  erect 
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bridge  across  narlsable  riyer  wboUy  within  State;  East  Hdqolam, 
etc.,  Co.  T.  Neeson,  20  Wash.  147,  54  Pac.  1002»  State  may  ImproTO 
naylgablUty  of  Its  streams,  charging  tolls  to  repay  expense;  dis- 
senting opinion  in  Hntton  ▼.  Webb,  124  N.  O.  767,  83  Sk  B.  171, 
majority  holding  act  levying  tolls  <m  narlgation  for  benefit  ^  att* 
tain  counties,  Inyalid. 

Commerce  entirely  within  State  Is  SDbJect  ezdnsiyely  to  Stats 
control,  p.  295. 

Approved  in  Hofrfdns  v.  United  States,  171  U.  8.  596,  19  &  Ct 
47  (reversing  8.  CL,  82  Fed.  540),  interstate  commerce  clanse  does 
not  cover  agreements  between  owners  of  stock  yards  partly  in  Hls- 
souri  and  partly  in  Kansas;  United  States  v.  Boyer,  85  Fed.  435, 
act  providing  for  Federal  inspection  of  State  slaughter-houses  is 
void;  Dugan  v.  State,  125  Ind.  133,  25  N.  E.  172,  9  L.  R.  A.  322, 
affirmlDg  conviction  of  steamboat  pilot  for  violation  of  Sunday 
law;  FaDs  Mfg.  Co.  v.  Oconto  River,  etc.,  Co.,  87  Wis.  151.  58  N.  W. 
261,  company  authorized  to  erect  flooding  dams  is  not  liable  for  in- 
jury, to  millowner;  dissenting  opinion  in  Northern  Pac.  Ry.  y. 
Barnes,  2  N.  Dak.  382,  51  N.  W.  409,  arguendo. 

Distinguished  in  Harman  v.  Chicago,  147  U.  S.  412,  37  L.  223, 
18  S.  Ct.  312,  Chicago  ordinance  imposing  license  tax  on  tugs  navi- 
gating Chicago  river,  is  void;  The  Katie,  40  Fed.  482,  7  U  R.  A.  59, 
and  n.,  act  (1886)  extending  beneflts  of  limited  liability  laws 
internal  navigation,  is  valid. 

Commerce.—  States  may  improve  rivers  and  harbors  if  free  narl- 
gation is  not  thereby  impaired,  p.  295. 

Approved  in  Burrows  v.  Delta  Transp.  Co.,  106  Mich.  594,  64  N* 
W.  505,  29  L.  R.  A.  472,  upholding  requirement  that  all  steam 
vessels  provide  themselves  with  fire-screens;  Monongahela  Nav.  Oo. 
y.  United  States,  148  U.  S.  330,  37  L.  469,  13  S.  Ct  628,  arguendo. 

Kaylgable  waters.— State  may  exact  toll  for  use  of  harbor  or 
river,  to  meet  cost  of  improvements,  p.  295. 

Cited  in  27  Am.  St  Rep.  555,  note. 

Kaylgable  waters.— Article  4,  ordinance  of  1787,  contained  no 
contract  respecting  freedom  of  navigation  in  Northwest  T^ritory. 
p.  295. 

Approved  in  Keator  Lumber  Co.  v.  Boom  Corp.,  72  Wis.  82,  7 
Am.  St  Rep.  848,  38  N.  W.  536,  State  may  authorise  construction 
of  logbooms  interfering  with  internal  navigation. 

Kavigable  waters.— Ordinance  of  1787  became  Uioperative  as  to 
States  carved  out  of  Northwest  Territory,  p.  296. 

Approved  in  People  v.  Thompson,  156  111.  472,  40  N.  E.  818,  as  to 
apportionment  of  representatives;  State  v.  District  Board,  76  Wis. 
207,  20  Am.  St  Rep.  58,  44  N.  W.  977,  7  L.  R*  A.  340,  provisions  of 
ordinance  for  **  fostering  religion  "  are  inoperative  in  Wisconsin. 
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States  are  all  admitted  upon  equal  tooting,  p.  206. 

Kavigable  waters.—  Ordinance  of  1787  does  not  forbid  States  to 
Isyy  toll  for  harbor  Improvements,  p.  297. 

Approved  In  Willamette,  etc.,  Co.  v.  Hatch,  126  U.  S.  12,  81  U 
683,  8  S.  Ct  817,  provision  for  freedom  of  waters  In  Oregon  does 
not  refer  to  physical  obstructions. 

123  U.  S.  297-307,  81  L.  166,  HITZ  v.  Jl^NKS. 

Husband  and  wife.— Statute  ezemptipg  wife's  property  from 
husband's  debts  does  not  forbid  Joint  mortgage,  p.  800. 

Acknowledgment  does  not  bind  wife  incapable  of  oonveTlng  be- 
cause of  Infancy,  p.  802. 

Cited  in  64  Am.  St.  Bep.  161,  note. 

Acknowledgment.— Except  in  case  of  fraud,  certificate  ts  con- 
dusive  evidence  of  separate  examination,  p.  803. 

'Approved  in  Miller  v.  Texas,  etc.,  Ry.,  182  U.  S.  690,  88  L.  601, 
10  S.  Ct.  215,  failure  of  acknowledgment  of  married  woman  to  state 
private  examination,  cannot  be  supplied  aliunde;  Morrow  v.  Cole, 
—  N.  J.  Eq.  — ,  42  Atl.  674,  acknowledgment  of  mortgage  to  exec- 
utor before  master,  also  co-executor.  Is  valid,  mortgagee  not  disclos- 
ing his  Interest;  Murrell  v.  Diggs,  84  Va.  906,  10  Am.  St  Rep.  896, 
6  S.  B.  462,  certificate  of  acknowledgment  of  deed  cannot  be 
attacked  In  ejectment.    See  note  in  64  Am.  St.  Rep.  164. 

Banks.— National  bank  receiver  is  not  responsible  for  rents  and 
profits  deposited  in  United  States  treasury,  p.  806. 

Approved  In  Sowles  v.  First  Nat.  Bank,  46  Fed.  618,  suit  against 
national  bank  to  reach  property  held  by  receiver,  arises  under  Fed- 
eral laws;  American  Nat  Bank  v.  Northwestern  Ins.  Go^  89  Fed. 
616,  60  U.  S.  App.  702,  arguendo. 

Mortgages.- Receiver  may  apply,  rents  and  profits  te  second 
mortgage,  where  foreclosure  Is  insufficient,  p.  307. 

Approved  in  Shepherd  v.  Pepper,  133  U.  S.  662,  88  L.  716,  10  & 
Ot  447,  court  through  receiver,  takes  possession  of  rents,  to  pre- 
serve them  for  party  ultimately  found  entitled  thereto. 

Miscellaneous.— Spalding  v.  Mason,  161  U.  S.  881,  40  L.  741,  16 
8.  Ct  694,  as  to  appeals  from  District  Court 

123  U.  S.  307-328,  31  L.  182,  COLORADO  COAL  AND  IRON  CO. 
V.  UNITED  STATES. 
Public  lands.—  Patent  may  be  cancelled  for  false  proof  of  settle- 
ment and  improvement,  p.  313. 

Approved  in  United  States  v.  San  Jacinto  Tin  Co.,  126  U.  S.  283, 
81  L.  761,  8  S.  Ct  866,  suit  by  United  States  to  cancel  patent  for 
fraud;  United  States  v.  BeU  Tel.  Co.,  128  U.  S.  366,  32  L.  461,  9 
S.  Ct  96.  United  States  may.  sue  to  set  aside  patent  for  invention, 
fraudulently  obtained. 
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Pablie  lands.— False  proof  of  settlement  and  fanproremat  wfD 
not  preyent  legal  title  from  passing  mider  patent  P>  SlBw 

Approved  in  United  States  ▼.  Budd,  144  U.  8. 161,  86  L.  886^  12  & 
Ct  677,  refusing  cancellation  where  entryman  sold  to  another  pilor 
ts  issuance. 

Pablie  lands.— Bona  fide  porchase  is  good  defense  to  suit  to 
cancel  patent  for  false  proof  of  settlement,  p.  813. 

Reaffirmed  in  United  States  y.  Oalifomia,  etc..  Land  Oo.,  4^  Fed. 
496,  7  U.  8.  Api^  128,  and  United  States  y.  Sierra  Ney.,  etc.  Oo., 
79  Fed.  694.  Approved  in  United  States  y.  California,  etc.  Land 
Co.,  148  U.  8.  41,  87  L.  869,  18  8.  Ct  462,  where  purchaser  held  un- 
der quitclaim  deed;  United  States  y.  Winona,  etc.  By.,  166  U.  8. 
479,  41  L.  796,  17  8.  Ct  872,  and  United  States  y.  Southern  Pac 
Ry.,  88  Fed.  837,  upholding  title  of  citizen  purchasing  from  alien; 
United  States  y.  BeU  Telephone  Oo.,  167  U.  8.  240,  42  L.  164,  17  & 
Ot  810,  applying  principle  to  patent  for  invention;  United  States  v. 
Dalles,  etc,  Ry.,  14  Sawy.  894,  41  Fed.  497,  purchasers  of  military 
foad-grant  lands  might  rely  upon  certificates  of  completion  of  road. 

Distinguished  in  DlUer  v.  Hawley,  81  Fed.  667,  48  U.  &  App. 
476,  purchasers  from  entryman  before  patoit,  take  subject  to  can- 
cellation by  department 

Vraud.— Grantor  induced  by  fraud  to  part  vrith  title,  cannot  re- 
claim from  innocent  purchaser  for  value,  p.  814. 

Approved  in  People  v.  Swift,  96  CaL  168,  81  Pac  17,  patent  will 
not  be  cancelled  for  fraud  aftw  transfer  to  innocent  purchaser,  pur- 
chasing prior  to  its  issuance;  Janes  v.  Wilkinson,  2  Kan.  App.  868^ 
42  Pac.  788,  innoc^it  purchaser,  undw  voidable  patent,  takes  good 
title  as  against  government 

Distinguished  in  McSorley  v.  HOI,  2  Wash.  8t  646^  27  Pac  664, 
grantee  of  equitable  intnest  cannot  acquire  rights  superior  to 
grantor's. 

Cancellation  of  Instrument  will  not  be  decreed  where  proof  of 
fraud  or  mistake  ts  not  clear  and  convincing,  p.  816. 

Public  lands.— Clear  and  unequivocal  proof  of  fraud  Is  neces 
sary.  to  annul  patent,  p,  817. 

Approved  in  United  States  v.  Hancock,  188  U.  8.  197,  88  L.  604, 
10  S.  Ct  266,  proof  that  surveyor  subsequently  took  deed  of  portion 
of  land  is  insufficient;  United  States  v.  Des  Moines,  etc,  Co^  141 
U.  8.  641,  86  L.  1108,  12  S.  Ct  316,  government  seeking  cancella- 
tion must  clearly  prove  fraud;  Richards  v.  Griffith,  67  Kan.  238,  46 
Pac  601,  State  patent  to  school  lands  conveys  prima  facie  valid 
title;  United  States  v.  King,  9  Mont  79,  22  Pac.  498,  conflicting 
testimony  as  to  discovery  of  vein  will  not  warrant  cancellation; 
Board  of  Trustees  v.  Blair,  46  W.  Va.  822,  32  S.  E.  207,  party  alleg- 
ing fraud  must  strictly  and  clearly  prove  It  as  alleged. 
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PnUle  lands.—  In  suit  sgalnst  tanocent  purchasers  to  amml  pat- 
borden  Is  abraTS  on  goyemxnent,  pp.  821,  822. 

DIstlnffiilshed  In  Headley  t.  Ooffman,  88  Neb.  72,  66  N.  W.  702, 


Pnblis  lands  ^  GoTemmenfs  only  Interest  In  suit  to  cancrt  pat- 
mt.  Is  to  establish  justice  of  transaction,  p.  821. 

Pnblle  lands.—  Suspicion  of  fraud  on  part  of  goremment  officers 
win  not  shift  burden  to  defendant,  p.  821. 

FobUo  lands.^  Ooyemment  is  bound  to  make  all  proof  of  fraud 
«f  which  case  Is  susceptible^  p.  822. 

▲pproTOd  In  United  SUtes  v.  Marshall  Min.  Co.,  129  U.  8.  588, 
O  Lb  788,  9  S.  Ot  848,  patentee  cannot  be  called  upon  to  explain 
trrefularities;  United  SUtes  ▼.  Bell  Telephone  Co.,  167  U.  S.  241, 
43  L.  IfiO^  17  8.  Ct  811,  applying  principle  to  patent  for  iuTentloii, 
•ought  to  be  cancelled  for  fraud;  United  States  t.  Union  Pac.  Ry., 
87  VM.  566^  under  act  of  1869,  defendant's  grant  was  continuous 
fkom  Kansas  City,  to  Cheyenne;  United  States  t.  King,  88  Fed. 
191,  48  U.  S.  App.  646,  government  seeking  cancellation  must  OTor- 
eome  presumption  of  Talidlty  by  clear  proof  of  fraud. 

Mines.— Mere  indications  of  coal,  do  not  constitute  **  known 
■tees  "*  of  coal,  p.  828. 

Ofted  In  dlssoiting  opinion  in  Northern  Pac.  Ry.  ▼.  Barden,  4tl 
Ped.  616,  arguendo;  Shreve  ▼.  Copper  Bell  Min.  Co.,  11  Mont.  836, 
28  Pac  820,  majority  holding  indications  warranting  exploitation. 


To  constitute  *'  known  mines  **  there  must  be  ascertained 
deposits  rendering  land  more  yaluable,  p.  828. 

▲pproTod  In  United  States  t.  Iron,  etc,  Min.  Co.,  128  U.  8.  677* 
n  Lb  ff78,  9  8.  Ct  197,  and  Montana  Cent.  Ry.  ▼.  MIgeon,  68  Fed. 
818^  to  exclude  lode  within  limits  of  placer  claim,  it  must  appear 
ts  baTe  been  known  and  worth  exploitation;  Davis  t.  Wlebold,  189 
U.  8.  m,  85  L.  244,  11  S.  Ct  684,  prior  town-site  patent  preyails 
•fsr  mineral  patent  In  absence  of  proof  that  mineral  character  was 
kaown;  Pranooeur  ▼.  Newhouse,  14  Sawy.  867,  40  Fed.  622,  exception 
eC  mineral  lands  from  Central  Pacific  grant  extends  only  to 
'known**  mineral  lands;  United  States  ▼.  Central  Pac  Ry.,  98 
FM.  874,  one  attacking  agricultural  patent  must  show,  with  cer^ 
tnlsty,  superior  mineral  value;  Hunt  v.  Steese,  76  Cal.  626,  17  Pac. 
ijoinlng  defendants  in  ejectment  pending  i>roof  of  superior 
value;  Brownsfleld  v.  Bier,  15  Mont  414,  89  Pac  464,  to 
eittstltnte  land  lode  rather  than  placer  land,  lode  must  be  more 
vnSnnble  to  work  than  placer;  dissenting  opinions  In  Iron  Silver 
Co.  ▼.  Mike,  etc  Co.,  148  U.  S.  424,  86  L.  211,  12  8.  Ct  668,  ma- 
ymftj  reaffirming  rule;  Northern  Pac.  Ry.  v.  Barden,  46  Fed.  615, 
CU».  majority  holding  exception  of  mineral  lands  from  Northern 
Pactflc  grant  applied  only  to  those  known;  Shieve  v.  Copper  Bell 
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MiiL  Oo^  11  Mont  841,  28  Pac.  322,  majority,  holding  ezlstence  of 
lode  containing  sufficient  Indications  to  warrant  exploltatloii  ren- 
ders location  valid.  Cited  in  Shaw  t.  Kellogg,  170  U.  8.  833»  42  L. 
1068,  18  S.  Ot  641,  arguendo. 

128  U.  &  829-884,  81  U  179,  D0Winr  ▼.  WBST  PAIBMONT.  BtTO, 
CO. 

Courts.—  Where  Federal  court  has  Jurisdiction  at  law,  it  has  alao 
OTer  ancillary  suit  in  equity,  p.  888^ 

Approved  in  White  ▼.  Ewlng,  169  U.  8.  39,  40  L^  68,  15  £L  Ot 
1019,  suit  by  receiver  against  debtors  is  ancillary  to  general  cred- 
itors' suit;  Symmes  v.  Union  Trust  Co.,  60  Fed.  853,  reaffirming 
rule;  Pullman,  etc.,  Car  Co.  v.  Washburn,  66  Fed.  793,  scire  facias 
ts  enforce  against  Indorser  of  writ,  liability  for  costs  In  Federal 
suit,  is  ancillary;  Compton  ▼.  Jessup,  68  Fed.  279,  31  U.  S.  App. 
486,  Federal  court  In  possession  of  railroad  may  entertain  fore- 
closure suit,  irrespective  of  citizenship;  dissenting  opinion  in  Cates 
V.  Allen,  149  U.  S.  464.  37  L.  810,  13  S.  Ct  979,  majority  denying 
Federal  Jurisdiction  over  suit  by  non-judgment  creditor  to  vacate 
conveyance. 

Courts.—  Federal  court,  having  acquired  Jurisdiction  at  law,  may 
subject  fraudulent  assets  to  payment  of  damages,  p.  333. 

Sales.— In  absence  of  warranty,  action  will  not  lie  for  dellvezy 
€f  inferior  quality,  paid  for  without  objection,  p.  334. 

128  U.  S.  835-^345,  81  L.  171,  UNITED  STATES  v.  MORANT. 

Execution.—  In  Florida,  sheriCTs  deed  may  be  Introduced  without 
judgment  and  execution,  p.  340. 

Public  lands.— Cultivation,  within  meaning  of  Spanish  grant  la 
proven  by  building  and  residence,  p.  841. 

Public  lands.— Date  of  transfer  of  Florida,  tested  validity  of 
grants,  p.  842. 

Public  lands.—  Spanish  grant  in  Florida,  confirmed  and  surveyed 
before  July,  1822,  was  completed  in  time,  p.  848. 

Public  lands.—  Part  owner,  or  heirs  or  representatives,  may  have 
benefit  of  act  of  1860,  p.  348. 

Public  lands.—  Failure  to  annex  copy  of  surveys  to  petition,  doea 
not  defeat  jurisdiction  under  act  of  1860,  p.  843. 

Public  lands.-  Certified    translation    of   original   testlmonlo 
record,  is  sufficient  proof  of  grant,  p.  844. 

Public  lands.—  Spanish  grant  in  Florida,  is  not  void  because 
v^icd  after  January  in  1818,  p.  344. 

Not  cited. 

123  U.  S.  345-849,  31  L.  147,  UNITED  STATES  v.  AI/LEN. 

Army  and  navy.— In  adjusting  claim  under  longevity  act  of 
1883.  amount  statedly  received  by  naval  officer,  governs,  p.  848. 
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Army  and  luiTy.^  P^centage  allowed  naval  officer  for  commiiti^ 
tion,  la  to  be  baaed  on  atatntory  pay,  p.  848. 

Not  dted. 

128  U.  S.  84^-^56,  81  U  175,  THB  MAGQIB  J.  SMITH. 

Admiralty.— Findings  of  fact,  nnder  act  of  1875,  have  same 
effect  as  special  verdict,  p.  852. 

Approved  in  Tbe  Propeller  Burlington,  137  U.  8.  892,  84  L.  78^ 
11  S.  Ct  140,  and  Tbe  City  of  New  York,  147  U.  8.  76^  87  L.  87,  IB 
S.  Ot  218,  facts  found  by  District  Oourt  are  conclusive. 

Collision.—  Vessels  meeting  end  on  sbould  port  belma,  p.  863. 

Approved  In  Tbe  Marguerite,  87  Fed.  900,  preferred  steamer  la 
not  in  fault  for  maintaining  course  and  speed,  wbUe  It  is  possible 
for  other  to  avoid  ber  by  porting. 

OoUiaion.— Special  cause  must  exist  to  render  departure  from 
rules  necessary,  p.  864. 

Approved  in  Tbe  Blue  Jacket,  144  U.  8.  891,  86  L.  478,  12  8.  Ct 
719,  reaffirming  rule;  Tbe  H.  F.  Dimock,  77  Fed.  230,  83  U.  8.  App. 
647,  master's  bonest  Judgment  does  not  excuse  departure  from  rules 
of  navigation. 

Admiralty.—  Costs  and  Interest  are  discretionary,  p.  356. 

Approved  in  Tbe  Maggie  M.,  88  Fed.  592,  signer  of  stipulation  for 
value  of  libelled  vessel,  defending  suit,  is  liable  for  interest  from 
date  of  stipulation;  Moors  v.  Washburn,  159  Mass.  176,  84  N.  B. 
188,  and  Leigbton  v.  Morrill,  159  Mass.  280,  84  N.  B.  258,  where 
judgment  is  affirmed  on  merits,  judge's  discretion  as  to  costs  sbould 
not  be  disturbed. 

Distinguished  hi  Tbe  H.  F.  Dimock«  77  Fed.  240,  88  U.  &  App. 
647,  cause  arising  under  limited  liability  act 

Collision.^  Erroneous  order  in  extremis,  is  not  fault,  p.  866. 

Approved  in  The  Blue  Jacket,  144  U.  8.  392,  36  L.  478,  12  8.  Ot 
719,  The  Cyclops,  45  Fed.  124,  Slyfield  v.  Penfold,  66  Fed.  866,  81 
U.  8.  App.  317,  and  Tbe  Mexico,  78  Fed.  656^  reaffirming  rule;  The 
West  Brooklyn,  45  Fed.  62,  where  question  of  reversing  or  not  was 
of  doubtful  expediency  In  extremis;  Blgelow  v.  Nlckerson,  70  Fed. 
123,  34  U.  8.  App.  261,  30  L.  R.  A.  342,  and  Tbe  Robert  Holland  et 
aL,  59  Fed.  202,  sailing  vessel's  change  of  course  in  presence  of  im- 
minent danger,  caused  by  steamer,  will  not  preclude  recovery.;  The 
Ohio,  91  Fed.  558,  62  IT.  8.  App.  106^  where  one  vessel  suddenly 
sheered. 

Distinguished  in  La  Champagne,  47  Fed.  128,  rule  does  not  apply 
where  wrong  manoeuvre  to<^  place  2,000  feet  from  other  vessel; 
The  New  York,  53  Fed.  559,  failure  to  stop  and  reverse  is  not  excus- 
able aa  fault  in  extremia,  where  vessel  bad  notice  of  dangw  before 
other's  change  in  course. 


^ 
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128  U.  &  866-869.  81  L.  164,  OBLBBRBfANN  ▼.  MBRRITT. 

OnstomB.— Importer  Ib  entitled  to  bare  merchant  appralaer  wlM 
to  flunlliar  with  Talue  and  character  of  goods,  p.  861. 

Onstoms  officer's  appraisement  is  final;  but  qneBti<Mis  relating  to 
rate  and  amount  of  duty,  are  reviewable,  p.  868. 

Approved  in  Anflteordt  ▼.  Hedden,  187  U.  S.  826,  84  U  679,  11  8. 
Ct  107,  in  suit  for  duties  paid  under  protest,  i^praiser's  Talnation 
is  conclosive. 

Distinguished  in  Schoenfeld  t.  Hendricks.  lJS2  U.  8.  694,  88  U  603» 
14  8.  Ot  756,  action  is  not  maintainable  against  collector  to  recover 
Illegally  exacted  duties,  reappraisement  not  having  been  sought. 

Gnstoms  officer's  valuation  cannot  be  questioned  in  acti<m  at  law. 
In  absence  of  fraud,  p.  868. 

Approved  in  Muser  v.  Magone,  155  U.  8.  247,  89  L.  137,  16  8.  Ot. 
80.  decisi<m  of  collector  is  flinal,  where  general,  and  merchant  ap- 
praisers disagree;  United  States  v.  Gabriel.  86  Fed.  889,  arguendo. 

Customs.—  Importer  may  question  merchant  appraiser's  qualifica- 
tion by  protest,  and  appeal  to  secretary,  and  suit,  p.  864. 

Approved  in  United  States  v.  Bamshaw.  45  Fed.  782,  788,  784, 
objections  to  appraiser  must  be  made  to  collector,  and  followed  by 
protest  and  appeal,  to  entitle  merchant  to  raise  them  as  defense  to 
suit  for  duties. 

Customs.—  Ruling  that  merchant  appraiser's  qualifications  are  da- 
terminable  solely  by  collector,  is  erroneous,  pu  864. 

Customs.—  Merchant  appraiser  is  compet^it  witness  to  pnyve  hto 
familiarity  with  value  and  character  of  goods,  p.  867. 

Approved  in  Musthi  v.  Cadwalader.  123  U.  8.  872.  81  U  170.  8  8. 
Ot  159,  a  like  case;  Magone  v.  Origet,  70  Fed.  781,  35  U.  &  App.  744, 
importer,  objecting  in  protest,  may  show  by.  appraiser's  own  testi* 
mony  that  statute  was  disregarded;  Aulfmordt  v.  Hedden,  187  U.  8. 
828.  84  L.  680,  11  8.  Ct  106.  arguendo. 

Customs.—  Merchant  appraiser  is  competent  witness,  to  prove  ex- 
tent of  examinaticm  he  made  of  goods,  p.  869. 

128  U.  &  869-^72,  81  L.  169,  MUSTIN  v.  CADWAI4ADBR. 

Customs.—  In  suit  to  recover  duties  paid  under  protest  movant 
appraiser  may  be  shown  incompetent  p.  371. 

Approved  in  Magone  v.  Origet  70  Fed.  781,  85  U.  8.  App.  744, 
importer,  objecting  in  protest  may  show  by  appraiser's  testimony 
that  statute  was  disregarded;  Aulfmordt  v.  Hedden,  187  U.  8.  828L 
84  U  680,  11  8.  Ot  108,  arguendo. 

Customs.—  Provisions  of  $  2930,  R.  8..  relating  to  quallflcationa  of 
merchant  appraisers,  are  mandatory,  p.  871. 

Customs.—  Collector's  appointment  of  merchant  appraiser  is  su^ 
Ject  to  revision  in  suit  to  recover  duties,  p.  872. 
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Dlstlngiitshed  In  Hnser  t.  Magone,  156  U.  8.  247,  89  L.  187,  15  8. 
Ot  80,  collector's  decision  is  final,  where  general,  and  mercbast 
appraisers  disagree. 

128  U.  8.  872-875»  81  U  174,  IN  RD  HBNRY. 

Bost-oi&oe.—  Each  letter  mailed  or  received  in  furthering  firandn- 
lent  scheme,  is  distinct  violation  of  i  5480.  R.  8.,  p.  874. 

Olted  in  Durland  ▼.  United  States,  161  U.  S.  815,  40  U  712»  16  & 
Ot  512,  aflOrmlng  8.  CL,  65  Fed.  415,  objection  to  mnltlfarionsness 
of  Indictment,  comes  too  late,  after  verdict 

Post-oi&ce.— Provision  in  i  5480,  R.  8.,  for  joinder  of  separate 
offenses  in  same  indictment,  means  only  for  trial,  p.  375. 

Approved  in  Tingle  v.  United  States,  87  Fed.  324,  and  Howard  v. 
United  States,  75  Fed.  996,  43  U.  S.  App.  678,  34  L.  R.  A.  517,  and 
n.,  statute  does  not  require  that  there  be  but  one  punishment  for 
all  offenses  committed  within  six  months. 

Post-oi&ce.— One  convicted  for  several  violations  of  f  5480,  may 
be  punished  for  them  separately,  p.  375. 

Approved  in  BfacDonald  v.  United  States,  63  Fed.  432,  24  U.  & 
App.  25,  aftoning  conviction  on  two  counts,  irrespective  of  erroneous 
overruling  of  motion  to  quash  third;  Howard  v.  United  States,  75 
Fed.  992,  48  U.  &  App.  678,  84  L.  R.  A.  514,  and  n.,  cumulative 
sentences  may  be  imposed  upon  convicti<m  on  separate  counts  in 
Indictment. 

128  U.  8.  875-876»  81  U  178,  OOX  v.  WBSTBRN  LAND,  BTO.,  OO. 
Appeal  will  be  dismissed,  where,  during  pendency,  part  of  matter 
Is  settled,  reducing  it  below  Jurisdictional  value,  p.  876. 

Molelted. 

128  U.  8.  876-^91,  81  L.  238,  LAMAfiTER  v.  KBBI/BR. 

Oourts.—  Words  **  forma  and  modes  of  proceeding  "  in  i  914,  R.  8., 
do  not  apply,  to  remedies  on  Judgments,  p.  889. 

Ooinrts.—  Procedure  in  trials  in  Federal  courts,  conforms  as  nearly 
as  possible  to  that  in  State  courts,  p.  390. 

Approved  In  Sowles  v.  Witters,  46  Fed.  497,  reaffirming  rule;  Oiti- 
sens'  Bank  v.  Farwell,  56  Fed.  573,  12  U.  8.  App.  409,  following 
Kansas  practice  in  trying  Issue  on  garnishee's  answer;  Parker  v. 
Ogdensburg,  etc,  Ry.,  79  Fed.  819,  51  U.  S.  App.  92,  following  New 
York  practice  as  to  reference  of  case. 

Distinguished  in  Davis  v.  Davis,  72  Fed.  82,  80  U.  8.  App.  728, 
Federal  courts  may  not  disregard  distinctions  between  law  and 
equity. 

Couxts.— FMeral  remedies  on  Judgments,  conform  to  State  laws 
In  force  when  f  916  re-enacted,  or  later  court  rules,  p.  890. 

Approved  in  Oooke  v.  Aveiy,  147  U.  S.  885^  87  L.  212,  18  8.  Ot 
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S44,  reftfflrming  rule;  Bowles  v.  Witters,  46  Fed.  499,  State  laws  Te> 
■pecting  enforcement  of  judgments,  adopted  by  Federal  courts,  de> 
rlTe  force  from  United  States. 

Courta.— State  law,  passed  after  re-enactment  of  f  916^  cannot 
gOTem  Federal  proceeding  for  stay  of  execution,  p.  391. 

ApproTed  in  Ohateaugay  Iron  Co.,  Petitions,  128  U.  8.  664,  82  Lb 
612,  9  8.  Ct  163,  State  court  practice  does  not  extend  to  proceedings 
In  Olrcult  Court  for  review  of  Its  judgment  by  Supreme  Court; 
United  States  v.  Arnold,  69  Fed.  992,  84  U.  S.  App.  177,  power  of 
Federal  courts  to  issue  capias  ad  satisfaciendum,  is  not  affected  by 
local  limitations;  Davis  t.  Davis,  72  Fed.  88,  80  U.  S.  App.  723,  Stat« 
practice  cannot  authorize  Federal  courts  to  confound  law  and  equity. 

Distinguished  in  Citizens'  Bank  v.  Farwell,  66  Fed.  674,  12  U.  S.. 
App.  409,  following  Kansas  practice  in  garnishment  proceedings. 

Execution.— Void  extension  of  judgment,  to  embrace  surety,  li 
not  cured  by  confirmation  of  sale  of  surety's  property,  p.  391. 

Cited  in  Burton  v.  Platter,  68  Fed.  906,  10  U.  8.  App.  667,  argu- 
endo.   See  29  Am.  St.  Rep.  496,  496,  note. 

Distinguished  in  Pullman's,  etc..  Car  Co.  v.  Washburn,  66  Fed. 
794,  Federal  judgment  in  removed  case,  is  not  collaterally  attackable 
for  want  of  jurisdictional  allegations  in  petition. 

123  U.  &  392-426,  31  L.  243,  WHITB  v.  BARBER. 

Qamlng.—  In  Illinois,  bona  fide  contract  tor  actual  sale,  aUowlnf 
seller  option  as  to  delivery,  is  not  void,  p.  419. 

Approved  in  Morrissey  v.  Broomal,  87  Neb.  784,  66  N.  W.  88T, 
whether  parties  intended  dealing  in  actual  grain,  or  betting  on 
prices,  is  determinable  from  conduct. 

Distinguished  in  Schneider  v.  Turner,  ISO  IlL  41,  22  N.  B.  499,  ft 
L.  R.  A.  167,  and  n.,  contract  to  sell  certain  railway  stock  at  stated 
price  ••  if  taken  before  certain  day,"  is  void. 

Appeal.^  General  exception  to  whole  charge,  will  be  disregarded 
in  Supreme  Court,  p.  419. 

Cited  in  dissenting  opinion  in  Bram  v.  United  States,  168  U.  8. 
671,  42  L.  683,  18  S.  Ct  198,  majority  holding  objection  to  evidence, 
twice  presented  and  allowed,  need  not  be  renewed  at  termination 
of  evidence. 

(Himing.— Court  may  submit  to  jury,  question  whether,  under 
facts,  contracts  in  suit  are  gaming  contracts,  p.  420. 

Approved  in  Osgood  v.  Bander,  76  Iowa,  667,  39  N.  W.  890,  1  U 
R.  A.  668,  and  n.,  contract  tor  privilege  of  purchasing  at  future 
time,  is  void  under  Illinois  laws. 

Qaming.— Broker  cannot  sue  in  equity  to  recover  margins  on 
notes  paid  by  him  by  order  of  board  of  trade,  p.  423. 

Approved  in  Dows,  etc.  v.  Glaspel,  4  N.  Dak.  268,  60  N.  W.  661, 
money  paid  as  margins  in  wheat  deals,  cannot  be  recovered. 
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G«iniiig.^  Broker  paying  money  as  damages,  under  roles  of  board 
of  trade,  is  not*"  winner "  within  Illinois  statute,  p.  424. 

ApproTed  in  Sondhelm  t.  Gilbert,  U7  Ind.  79, 10  Am.  8t  Bep.  80» 
dealing  In  options  Is  not  winning  or  losing,  by  playing  at  or  betting 
apon  a  game. 

Gaming.—  Mpney  advanced  under  gaming  contract,  cannot  be  re- 
eoTered,  p.  425. 

Gositracts.—  One  paying  money  to  accomplish  illegal  purpose,  can- 
not recoTer  on  ground  tiiat  Qontract  was  illegal,  p.  425. 

128  U.  &  42^-436^  81  Lw  190,  JSWBLL  T.  KNIGHT. 

AppeaL—  Claim  of  each  of  several  creditors  in  creditors'  tUl,  de- 
termines jurisdiction,  p.  482. 

Approved  in  Smith  v.  Craft,  123  U.  &  440,  81  L.  268,  8  &  Ct  196, 
a  similar  case;  Chicago,  etc..  Bank  t.  Kansas  City  Bank,  186  U.  S. 
229,  84  L.  343,  10  8.  Ct  1015,  where  disputed  amount  is  InsufElcient 
appellate  jurisdiction  is  confined  to  points  certified;  McMurray  t. 
Moran,  134  U.  S.  160,  83  L.  818,  10  8.  Ct  431,  arguendo. 

Courts.—  Only  questions  of  law  can  be  certified,  p.  432. 

Approved  in  Fire  Ins.  Assn.  y.  Wickham,  128  U.  S.  434,  82  U  506, 
9  S.  Ct  115,  whether,  upon  all  the  evidence,  plaintiff  was  entitled 
to  verdict  iB  not  a  proper  question;  Sigafus  v.  Porter,  85  Fed.  690, 
56  U.  8.  App.  67,  ultimate,  not  evidentiary  facts,  must  be  stated; 
Dooley  v.  Pease,  88  F^  448,  60  U.  S.  App.  252,  mixed  questions 
of  law  and  fact  cannot  be  reviewed  on  error;  Grannan  v.  Westches- 
ter, etc.,  Assn.,  153  N.  Y.  458,  47  N.  E.  899,  certified  question  should 
be  distinct  proposition  of  law,  clearly  stated;  Darnell  v.  Lyon,  86 
Tex.  469,  22  8.  W.  310,  Waco  Water  Co.  v.  Waco,  86  Tez.  665,  26 
S.  W.  945,  81  U  It  A.  898,  and  n.,  and  Kelley,  etc.,  8hoe  Co.  v. 
Liberty  Ins.  Co.,  87  Tex.  114,  26  8.  W.  1063,  certificate  embracing 
mixed  questions  of  law  and  fact  will  not  be  considered. 

Courts.— Where  question  involves  fraud,  fact  must  be  distinctly 
found  by  court  below,  p.  433. 

Approved  in  Hoeford  v.  Germania  Ins.  Co.,  127  U.  8.  402,  32  L. 
197,  8  8.  Ct  1201,  and  United  States  v.  Rider,  163  U.  S.  137,  41  L. 
103,  16  8.  Ct  985,  construing  Judiciary  act  of  1891,  and  holding  cer- 
tification not  applicable  to  criminal  cases;  Independence  Creamery 
Co.  V.  Lockway,  94  Wis.  150,  68  N.  W.  657,  lower  court  certifying 
question  must  distinctly  state  ultimate  facts. 

Courts.—  Whole  case  cannot  be  sent  up  on  certificate,  p.  488. 

Approved  in  Columbus  Watch  Co.  v.  Bobbins,  148  U.  8.  269,  37  L. 
446,  13  8.  Ct  595,  statement  that  two  Circuit  Courts  have  differed 
on  question.  Is  not  proposition  of  law;  Graver  v.  Faurot  162  U.  8. 
487,  40  L.  1081,  16  8.  Ct  800,  whether  previous  judgments  of  Su- 
preme Court  conflict  la  not  a  proposition  of  law. 
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Courts.—  Splitting  up  of  wholo  ease  will  not  glTO  Jurisdiction,  pi. 
488. 

Approved  in  Smith  t.  Craft,  128  U.  &  442,  81  U  268,  8  a  Ot  197, 
Dublin  Twp.  T.  Hilford  Inst,  128  U.  &  518,  82  U  684,  9  &  Ot  149, 
United  States  t.  Perrin,  181U.  &68,88U90,9&Ot682,and 
McHenry  t.  Alfc^d,  168  U.  S.  668^  42  L.  617,  18  a  Ct  245,  aU  re- 
affirming rule;  Kelley,  etc..  Shoe  Co.  t.  Liberty  Ins.  Oo.,  87  Ite.  115, 
26  S.  W.  1064,  same  ruling  under  like  Texas  statute. 

Court  will  dismiss,  where  certiled  questions  are  not  such  as  it  Is 
called  upon  to  answer,  p.  484. 

Approved  in  United  States  t.  Oleeson,  124  U.  a  260,  81  U  428, 
8  a  Ct  504,  dismissing,  where  lower  court  allowed  judgment 
against  its  decision,  for  purpose  of  obtaining  Supreme  Oourfs 
opinion. 

Fraud.—  Question  of  fraud,  in  suit  to  set  aside  transaction,  is  not 
pure  question  of  law,  p.  434. 

Bankruptcy.—  Sale  to  satisfy  honest  debt  cannot  be  avoided  by 
creditors,  in  absence  of  fraud,  p.  485. 

Approved  in  Btheridge  v.  Sperry,  139  U.  a  278,  85  L.  177,  11  a 
Ct  569,  mortgage  of  stock  is  not  invalidated  by  parol  agreement 
that  mortgagee  retain  possession;  Baraett  v.  Kinney,  147  U.  S.  482, 
87  L.  249,  18  a  Ct  405^  Utah  assignment  for  all  creditors,  with 
preferences,  is  valid  against  Idaho  creditor;  Gamer  v.  Second  Nat 
Bank,  151  U.  S.  483,  38  L.  223,  14  S.  Ct  395,  where  husband  con- 
veyed to  wife,  property  purchased  with  her  separate  funds. 

Distinguished  in  Hardt  v.  Heidw^er,  162  U.  a  558,  88  L.  552,  14 
8.  Ct  678,  failing  debtor  may  not  transfer  to  preferred  creditors 
amounts  exceeding  their  claims. 

Courts.—  Supreme  Court  cannot  consider  certification  of  question 
of  fraud,  where  only  facts  are  recited,  p.  485. 

Distinguished  in  Rocheleau  v.  Boyle,  11  Mont  468|  28  Pac  876, 
baker's  mortgage  on  stock  on  hand,  he  retaining  possession,  and 

making  sales,  is  void  as  to  creditors. 

Courts.— Certificato  of  division  should  state  only  ultimate  facts, 
p.  434. 

128  U.  a  486-442,  81  L.  267,  SMITH  v.  CRAFT. 

Courts.— Question  whether  certain  agreement  was  fraudulent 
cannot  be  certified,  p.  441. 

Approved  in  Dooley  v.  Pease,  88  Fed.  448,  60  U.  a  App.  262, 
mixed  questions  of  law  and  fact  cannot  be  reviewed  on  error. 

Assignment  for  creditors.—  Debtor  may  lawfully  prefer  one  of  his 
creditors,  if  there  Is  no  actual  fraud,  p.  441. 

Approved  in  Huntley  v.  Kingman,  152  U.  S.  634,  88  U  543,  14  a 
Ct  691,  upholding  assignment  to  trustee  for  benefit  of  sureties,  on 
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underdve  paper;  Darlf  t.  Schwartz,  156  U.  8.  639,  89  L^  291,  15  8. 
Ot  240,  assignment  to  preferred  creditor  does  not  operate  as  gen- 
eral assignment  In  Iowa;  Marquese  t.  Felsenthal,  58  Ark.  297,  24 
8.  W.  494,  upholding  chattel  mortgage  to  preferred  creditor;  Adler- 
Ooldman,  etc,  Co.  v.  Phillips,  68  Ark.  54,  37  8.  W.  300,  upholding 
deed  of  trust,  reserving  possession  and  liring  expenses;  Teitig  v. 
Boesman,  etc,  Co^  12  Mont  450,  31  Pac  38(^,  agreement  that  if 
debtor  becomes  insolvent,  notes  given  for  advancements  shall  fall 
due,  is  valid. 

Distinguished  in  Hardt  v.  Heidweyer,  152  U.  &  558,  88  U  652,  14 
8.  Ct  678,  failing  debtor  may  not  transfer  to  preferred  creditors, 
amounts  exceeding  their  claims. 

Fraudulent  conveyances.— Agreement  to  employ  debtor  renders 
sale  void.  If  made  for  debtor  or  family's  benefit,  p.  441. 

Fraudulent  conveyances.— Such  stipulation  is  valid,  if  made  to 
enable  creditor  to  wind  up  business  economically,  p.  441. 

Approved  in  Etherldge  v.  Sperry,  139  U.  S.  278,  35  U  177,  11  S.  Ct. 
569,  mortgage  of  stock  is  not  inyalidated  by  parol  agreement  that 
mortgagee  retain  possession;  Bamberger  v.  Schoolfield,  160  U.  S.  164, 
40  L.  380,  16  S.  Ct  229,  employment  of  vendor  as  clerk  does  not 
invalidate  transfer;  Adler-Goldman,  etc..  Go.  v.  Phillips,  63  Ark.  55, 
87  S.  W.  300,  upholding  provision  that  grantor  of  trust  deed  con- 
tinue in  possession  of  business,  but  deducting  from  profits  bare 
living  expenses. 

Courts.— Whether  bill  of  sale  is  invalid  because  of  fraudulent 
stipulation,  cannot  be  certified,  p.  442. 

Courts.—  Whole  case  cannot  be  sent  up  on  certificate,  p.  442. 

123  U.  8.  448-516,  31  L.  216,  IN  RE  AYEB& 

Contempt.— Order  punishing  for  contempt  is  void,  where  court 
had  no  autiiority  to  make  order  disregarded,  p.  485. 

Approved  in  In  re  Sawyer,  124  U.  8.  222,  31  L.  409,  8  8.  Ot  494, 
commitment  for  contempt  in  disregarding  Federal  injunction  against 
removing  public  ofilcer,  is  void;  Ex  parte  Buskirk,  72  Fed.  21,  25  U. 
8.  App.  613,  releasing  party  committed  for  contempt,  in  doing  act 
forbidden,  after  its  commission;  Dexter  et  aL  v.  Sayward,  84  Fed. 
800,  where  record  shows  that  court  acted  without  jurisdiction, 
judgment  is  void;  SUte  v.  Milligan,  3  Wash.  Sti  152,  28  Pac.  870, 
disobedience  of  injunction  beyond  court's  jurisdiction,  cannot  be 
punished;  Savage  v.  Sternberg,  19  Wash.  683,  67  Am.  St  Rep.  754, 
54  Pac.  612,  that  treasurer  has  been  enjoined  from  paying  warrants 
is  no  excuse,  where  owner  was  not  party  to  action.  See  28  Am.  St 
Rep.  110,  note. 

Distinguished  in  In  re  Tyler,  149  U.  S.  188,  37  L.  697,  18  8.  Ot 
792,  where  commitment  was  for  disobeying  valid  injunction. 

Habeas  corpus  will  issue  to  discharge  person  imprisoned  for  con- 
tempt of  void  order,  p.  485. 
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Approved  in  Ex  parte  Gardner,  22  Nev.  285,  39  Pac.  CTl,  wImn 
commitment  was  for  disobeying  order  made  by.  court  after  its 
attempted  transfer  to  itself,  of  canae  in  another  court 

DistingalBhed  in  Ex  parte  Marx,  86  Va.  44,  9  S.  B.  477,  suffidency 
of  evidence  cannot  be  investigated  on  habeas  corpus. 

ConstitatioiLal  law.—  Whether  State  is  actual  party  to  suit  against 
officer,  depends  on  nature  of  case,  p.  492. 

Approved  in  Hickman  v.  Missouri,  etc.  By.,  151  Mo.  056,  52  8.  W. 
354,  action  by  railroad  commissioners  against  railroads  charging 
excessive  rates,  is  not  removable;  Stanley  v.  Schwalby,  85  T^ 
353,  19  S.  W.  266,  suit  may  be  brought  against  military  officers, 
claiming  to  hold  by  Federal  authority;  Railroad  Commrs.  v.  Pensa- 
cola,  etc.,  Ry^  24  Fla.  461, 12  Am.  St.  Rep.  224,  5  So.  131,  2  Li.  B.  A. 
506,  arguendo. 

Taxation.— Mere  tender  of  tax-receivable  coupons.  Is  not  pay- 
ment, so  as  to  preclude  suit  by  State,  p.  495. 

Reaffirmed  in  McGahey  v.  CJommonwealth,  85  Va.  523,  8  S.  B. 
245,  and  Ck>oper  v.  Commonwealth,  85  Ya.  528,  8  S.  E.  247,  like 
cases,  upholding  same  act  Cited  In  McGahey  v.  Virginia,  135 
U.  S.  682,  34  U  311,  10  S.  Ot  979,  arguendo. 

Distinguished  in  Ex  parte  T^rry,  128  U.  S.  305,  82  L.  409,  9  8.  Ot 
79,  reprinted  in  13  Sawy.  463,  refusing  to  discharge  party  com- 
mitted for  contempt  of  Federal  court 

TazatioxL.— One  who  has  sold  tax-receivable  coupons  cannot  en- 
loin  officers  frpm  suing  vendee  who  has  tendered  them,  p.  496. 

Approved  in  McOuUough  v.  Virginia,  172  U.  S.  106,  19  8.  Ot  135» 
owner  of  coupons  may  tender  same  for  taxes. 

Courts.— Suit  against  officers  to  enjoin  suit  hj  State,  is  suit 
against  State,  p.  497. 

Approved  in  North  Carolina  v.  Temple,  134  U.  S.  80,  83  L.  852» 
10  S.  Ct  511,  suit  to  compel  State  auditor  to  levy  special  tax  to 
pay  bonds;  Louisiana  ex  reL  v.  Steele,  134  U.  S.  232,  38  I^ 
892,  10  S.  Ct  512,  suit  against  State  auditor,  to  compel  him  to 
raise  a  tax;  Belknap  v.  Schild,  161  U.  S.  22,  40  L.  608,  16  S.  Ct  447, 
plaintifr  cannot  secure  injunction  against  Federal  officer  using  in- 
vention, under  orders  of  United  States;  Fitts  v.  McGhee,  172  XT.  S. 
525,  526,  19  S.  Ot  272,  273,  suit  by  railroad  receivers  against 
attorney-general,  to  restrain  enforcement  of  law  reducing  tolls; 
Thebo  V.  Choctaw  Tribe,  66  Fed.  376,  27  U.  S.  App.  657,  denying 
jurisdiction  over  suit  against  executive  officers  of  Choctaw  nation 
for  debt  of  nation;  Green  v.  Mills,  69  Fed.  863,  25  U.  8.  App.  383, 
30  L.  B.  A.  97  (reversing  S.  C,  67  Fed.  823),  refusing  to  enjoin 
county  registration  officer  from  performing  function  under  uncon- 
stitutional law;  Smith  v.  BacklifTe,  87  Fed.  966,  59  U.  S.  App. 
430,  suit  against  State  treasurer  by  citizen  of  another  State,  to 
prevent  collection  of  taxes,  is  suit  against  State;  Manchester,  etc, 
Ins.  Co.  V.   Herrlott,  91   Fed.  714.    Federal  court  cannot  comp^ 
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State  s«dltor  to  tesne  certificates  to  foreign  insurance  companies; 

Water-Fower  Co.  v.  Electric  Co.,  4S  S.  C.  165,  20  S.  B.  1006.  where 

Btate  to  indispensable  party  to  snlt  for  injunction,  court  has  no 

JnrlsdlctlOB,  if  It  refuses  to  appear;  Bntler  t.  Ellerbe,  44  S.  O.  263, 

286,  22  8.  B.  430,  431,  refusing  to  enjoin  State  oflScers  from  disburs- 

tng  fnnds  pursuant  to  legislatlye  act;  Bates  v.  Taylor,  87  Tenn. 

8S0. 11  8.  W.  268;.  3  L.  IL  A.  319,  and  n.,  refusing  to  enjoin  governor 

from  Issuing  certificate  of  election  to  Congress;  MlUer  t.  Board  of 

Africultnre,  46  W.  Va.  194,  76  Am.  St.  Rep.  — .  32  S.  E.  1008,  refusing 

to  compel  State  officers  to  execute  contract  between  State  and  in- 

dlTiiual;  dissenting  opinion  in  Stanley  y.  Schwalby,  147  U.  S.  523, 

S7  U  26S,  18  8w  Ct  424,  majority  holding  State  court's  judgment  in 

•Hit  to  recover  property  in  possession  of  Federal  officer,  reviewable. 

Distinguished  in  Pennoycr  v.  McConnaughty,  140  TJ.  S.  10,  12,  17, 

1»,  85  Ll  365,  366,  368.  11  S.  Ct  701.  702,  704,  affirming  S.  C,  14 

Sawy.  507,  698,  43  Fed.  340,  341,  reaffirming,  on  rehearing,  S.  C,  - 

U  8twy.  588.  43  Fed.  199,  suit  against  parties  wrongly,  claiming  \\ 

to  be  8tate*s  agents;  Reagan  v.  Farmers*  Loan,  etc.,  Co.,  154  U.  8. 

SSa  389,  38  L.  1020,  14  &  Ot  1051,  and  Chicago,  etc,  Ry.  v.  Dey, 

V  Fed.  870,  1  L.  R.  A.  747,  and  n..  suit  by  foreign  railroad,  to 

cajoiD  commissioners  from  promulgating  rates;  Tlndal  v.  Wesley, 

167  U.  8.  219,  42  L.  142,  17  S.  Ct  776,  suit  by  non-resident  to  re- 

c^tt  property,  defendant  pleading  possession  as  officer  of  State; 

Secor  V.  Singleton,  30  Fed.  3S0,  suit  against  county,  officers  to  pre- 

^Mt  assessment  of  property  exempt  tiy  statute;  Tuchman  v.  Welch, 

42  Fed.  560,  suit  to  enjoin  county  attorney  from  instituting  con- 

^lopt  proceedings  against  violator  of  Kansas  liquor  law  Injunction; 

Western  Union  Tel.  Co.  t.  Henderson,  68  Fed.  595,  suit  against 

^ts  auditor  to  restrain  him  from  certifying  to  county  auditor's 

▼ihistloDS  for  taxation,  is  not  against  State;  Metropolitan  Life  Ins. 

Ool  t.  McNall.  81  Fed.  896,  suit  to  enjoin  State  commissioner  from 

reroklDg  foreign  Insurance  company's  license,  is  not  against  State; 

Btilroad  Commrs.  t.  Pensacola.  etc.  Ry.,  24  Fla.  467.  12  Am.  St. 

ttp.  228.  5  So.  134,  2  L.  R.  A.  608,  suit  to  enjoin  promulgation  of 

mm  by  railroad  commission,  la  not  against  State. 

■lato  cannot  be  sued  for  breach  of  its  contracts,  p.  502. 

Olted  in  Chicago,  etc  Ry.  v.  Dey,  86  Fed.  869,  1  L.  R.  A.  747, 
and  tt^  arguenda 

Ooorta^—  State's  immunity  from  suit  under  Seventh  amendment, 
taclndes  aO  actions,  whether  in  law  or  equity,  p.  502. 

ApproTod  in  Christian  v.  Atlantic,  etc.,  Ry.,  133  U.  S.  243,  33  I«. 
■6k  10  8.  CL  268,  bin  must  be  dismissed,  where  State  is  indispen- 
sable party;  Hans  v.  Ix>uisiana.  134  U.  S.  10,  33  L.  845.  10  S.  Ct 
f06.  Doo-coosenting  State  cannot  be  sued  in  Federal  court  upon 
— ggestioo  that  case  involves  Federal  question;  Harkrader  v.  Wad- 
ter.  172  U.  S.  169,  19  S.  Ct  127,  Federal    court    cannot    enjoin 
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criminal  proceedings  In  State  court;  Ferguson  t.  Rom,  88  BM.  168| 
8  Lb  B.  iu  224^  and  n^  action  hy  shore  Inspector,  to  recoTer  penalty, 
cannot  be  removed;  Smith  v.  Rackllffe,  87  Fed.  968,  69  U.  S.  App. 
484,  purpose  of  eleyenth  amendment  was  to  prevent  snb]ectl<m  ot 
States  to  suits  by  Individuals;  Mills  Pub.  Co.  v.  Larrabee,  78  Iowa, 
100,  42  N.  W.  594,  executive  council  cannot  be  compeUed  to  con- 
tract with  lowest  bidder  for  publishing  court  reports;  Taylor  v. 
Hall,  71  Tex.  218,  9  8.  W.  149,  refusing  mandamus  to  compel  State 
land  officer  to  issue  patent  to  petitioner  for  building  capitol;  West- 
em  Union  TeL  Co.  v.  Henderson,  68  Fed«  597,  generally;  Chicago, 
etc..  Ry.  V.  Dey,  35  Fed.  871,  1  L.  R.  A.  748,  and  n..  Metropolitan 
Life  Ins.  Co.  v.  McNall,  81  Fed.  802,  and  Dexter  et  aL  v.  Sayward, 
84  Fed.  301,  arguendo. 

Distinguished  in  United  States  v.  Beebe,  127  U.  8.  844,  82  L.  124, 
8  S.  Ct  1087,  equity,  may  administer  relief  where  United  States 
is  merely  formal  party;  Lincoln  County  v.  Luning,  133  U.  8.  530,  33 
L.  767,  10  S.  Ct  363,  eleventh  amendment  does  not  protect  counties 
from  suit  in  Federal  courts;  Abe^  v.  Culberson,  56  Fed.  833,  State 
suing  individual  accepts  conditions  of  ordinary  suitor. 

Courts.— Injunction  suit  against  State,  to  compel  performance  of 
contract,  is  within  eleventh  amendment,  p.  503. 

Approved  in  McGahey  v.  Virginia,  136  U.  8.  683,  84  L.  312,  10  S. 
Ot  980,  Virginia  act  of  1871  constitutes  contract  between  State  and 
bondholder,  but  State  cannot  be  sued;  Railroad  Commrs.  v.  Pensa- 
cola,  etc.,  Ry.,  24  Fla.  462,  12  Am.  St  Rep.  225,  5  So.  132,  2  U  R.  A. 
606,  507,  State  cannot  be  compelled  to  perform  her  contract  by 
suit  against  her  officers. 

Constitutional  law.—  Remedy  existing  when  contract  la  made,  la 
part  of  obligation,  p.  506. 

States.—  Binding  force  of  State's  contract  arises  only  from  State's 
honor  and  good  faith,  p.  506. 

Approved  in  McGahey  v.  Virginia,  135  U.  8.  681,  84  U  811,  10  8. 
Ot  979,  State  cannot  be  sued  directly  or  Indirectly  on  its  contract 

Oonstitational  law.— State  does  not  violate  contract  by  with- 
drawing submission  to  suit  p.  505. 

Approved  in  Hans  v.  Louisiana,  134  U.  8.  18,  88  L.  848,  10  &  Ot 
506,  and  Ball  v.  Halsell,  161  U.  8.  83,  40  L.  625,  16  8.  Ct  657, 
sovereign  may  prescribe  terms  and  conditions  under  which  it  may. 
be  sued,  and  withdraw  same;  Thomson  v.  Baker,  90  Tex.  168,  38 
8.  W.  22,  upholding  act  repealing  all  laws  granting  land  or  certifi- 
cates to  railroads. 

Distinguished  In  In  re  Oomingore,  96  Fed.  563,  mandamus  win 
met  Ue  to  compel  collector  of  internal  revenue  to  certify  copies  of 
reports  in  his  office. 

Courts.— State  officers  guilty  of  personal  trespass  and  wrong, 
may  be  sued  to  arrest  official  action,  p.  506. 
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ipproTed  to  In  i«  T^ler,  149  U.  8.  191,  37  Lu  <»a  IB  8.  Ot  796. 
Btit*  ofllcer  maj  be  restrained  from  executing  onconstitntiona] 
Hitote  of  State;  Belknap  t.  SchUd,  lei  U.  a  19,  40  L.  002.  16  & 
(X.  446i  otBcera  of  United  States,  acting  therennder,  are  personally 
Biblt  tor  infringement;  Yale  €k>llege  t.  Sanger,  62  Fed.  183,  State 
tiMimer  may  be  enjoined  from  threatened  diversion  of  funds 
QDto  nnconstitutlonal  law;  Mills  t.  Green,  67  Fed«  824,  enjoining 
ooonty  registrar  from  proceeding  under  unconstitutional  law;  Mu- 
tual Life  Ins.  Co.  t.  Boyle,  82  Fed.  710,  Federal  court  may  man- 
dinrat  State  officer  to  perform  purely  ministerial  act;  e.  g.,  issue 
iBsannce  certificate;  MiUilLan  y.  Lafayette,  118  Ind.  828,  20  N.  B. 
SO,  dty  la  bound  by.  decree  to  which  Its  treasurer  was  party; 
Scottlth,  ete.,  Ins.  Go.  t.  Herriott,  109  Iowa,  610,  80  N.  W.  666,  suit  . 

hf  foreign  Insurance  company  to  compel  State  treasurer  to  return  jT^ 

tues  IDe^lly  collected,  is  not  against  State;  Stanley  v.  Schwalby, 
8S  Tex.  356,  19  8.  W.  267,  writ  of  possession  may  be  Issued  against 
toilfridQals  claiming  possession  as  govern ment  officers;  Railroad 
Oomaui.  y.  P^isacola,  etc.,  Ry.,  24  Fla.  470,  12  Am.  St  Rep.  230, 
i  So.  18S,  2  L.  B.  A.  609,  arguendo. 

IQsrtilaneous.—  Tuchman  y.  Welch,  42  Fed.  552,  citing  dissenting 
«NnloQ;  Shugart  y.  Miles,  125  Ind.  453,  25  N.  B.  654,  erroneously 


m  tr.  8.  516-5ia  81  L.  238,  SPRAUL  y.  LOUISIANA. 

Super  sedeas  operates  only  on  judgment  or  decree  under  reylew, 
91  51& 

Approved  in  Knox  County  y.  Harshman,  132  17.  8.  17,  88  I^  251« 
M  8L  Ot  9,  appeal  from  decree  granting,  refusing  or  dissolylng 
l^ivactlon,  does  not  disturb  its  effect 

SuperBedeaa  does  not  bar  another  suit  Inyolvlng  same  questlona 
ef  tew,  founded  oo  same  g^ieral  facts,  p.  518. 

Dlstlsculsbed  In  8Ute  y.  PhlUlps,  82  Fla.  406,  IS  So.  921,  pend- 
teg  appeal  from  order  oyerruling  demurr^,  application  for  alimony 
bt  maintained. 


ta  U.  &  518,  81  L.  235,  BOUCHB  y.  LOUISIANA. 

tnu.  8.  na  81  U  S85,  SPRAUL  y.  LOUISIANA. 

ta  U.  a  518,  81  L.  235,  HUQ  y.  LOUISIANA. 
An  adjudged  in  conformity  with  Sproul  y.  Ix>uisiana,  supra. 

13  r.  8.  51{M»2t  81  L.  280.  BBNITBS  y.  HAMPTON. 

Appsal  ~  Writ  dismissed,  there  being  no  assignment  of  erron^ 
f^rord  paf»  references,  quotations,  or  parties'  names,  p.  521. 

ApfwoTed  te  Marshan  y.  Burtis,  172  U.  8.  634,  19  &  Ot  291,  la 
of  findings  or  statement  Supreme  Court  assumes  Judg- 
JOBtffled  by  eyidenoe,  and  affirms;  Sterling  y.  Parsons,  9 
Vol.  XI -28 
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Utah,  84,  83  Pac  246,  motion  for  new  trial  mtist  be  denied,  wbert 
statement  does  not  contain  specification  of  errors. 

AppeaL— Assignment  of  error  an  appeal  from  District  to  TenI* 
torial  Supreme  Court,  insufficient,  under  f  997,  p.  621. 

123  U.  &  621-624,  81  L.  262,  LB  SASSIER  ▼.  KENNEDY. 

Courts.— Suit  by  transferrer,  in  blank,  of  national  bank  stock, 
against  transferee,  for  failure  to  flU  blanks,  involves  no  Federal 
Question,  p.  624. 

Approved  in  Leyson  v.  Davis,  17  Mont  292,  42  Pac  796»  81  U  K. 
A.  463,  whether  transfer  of  national  bank  shares  was  a  gift,  pre- 
sents no  Federal  question. 

Banks.— National  banking  act  did  not  require  assignee  of  ttodL 
to  save  assignor  from  harm,  p.  624. 

123  U.  S.  524-627,  31  L.  258,  NEW  YORK,  ETC.,  R.  R.  v.  BdADISON. 
TrlaL—  Erroneous  admission  of  testimony  Is  cured  by  instructkm 
to  Jury  to  disregard  it,  p.  626. 

Approved  in  Texas  &  Pac.  Ry.  v.  Yolk,  161  U.  8.  77,  88  L.  80,  14 
8.  Ct  240,  exceptions  to  rulings  upon  exemplary  damages,  beconM 
immaterial,  if  court  withdraws  claim  therefor  from  jury. 

Appeal.—  Bill  of  exceptions  must  show  that  facts  make  questtoiM 
arising  from  instructions  material,  p.  626. 

Approved  in  United  States  v.  Wingate,  44  Fed.  ISl,  error  cannot 
be  predicated  on  refusal  to  grant  instruction,  where  evidence  Is  not 
shown;  Hudmon  v.  Cuyas,  67  Fed.  869,  13  U.  8.  App.  443,  judg- 
ment will  not  be  reversed  because  of  oroneous,  but  immaterial 
charge. 

123  U.  &  627-^^,  81  L.  194,  STRYKER  v.  GOODNOW. 

Courts.—  Whether  lands  are  taxable  within  year  after  title  paasoa 
from  government,  is  not  Federal  question,  p.  686. 

Approved  in  Litchfield  v.  Goodnow,  128  U.  8.  660,  81  U  201,  8  8. 
Ct  210,  reaffirming  ruling;  Des  Moines  Nav.  Co.  v.  Iowa  Home- 
stead Co.,  123  U.  8.  663,  81  U  203,  8  &  Ct  217,  incidentally,  further 
litigation,  same  parties. 

Courts.- 8upreme  Court  Is  concluded  by  8tate  dedslon,  as  ta 
taxability  of  public  lands  after  title  passed,  p.  686. 

Judgment  will  not  operate  as  estoppel  in  later  case,. on  similar 
facts,  unless  between  same  parties,  p.  639. 

Reaffirmed  in  Chapman  v.  Groodnow,  123  U.  8.  646,  81  L.  2S7, 
8  8.  Ct  214. 

Judgment's  operation  as  estoppel  is  confined  to  title  of  parties 
to  suit  and  to  particular  cause,  p.  639. 

Judgment  is  not  estoppel  as  against  one  merely  filing  brief,  but 
not  party  to  action,  p.  540. 
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Vftxation.— Act  admlttiBg  Iowa  did  not  prevent  State  from  tax- 
Inir  lands  after  title  passed  from  goTemment,  p.  536w 

MlsceUanaons.— Giiapman  t.  6oodnow»  128  U.  8.  542»  81  L.  286^ 
t  &  Gt  212»  Lttchfield  t.  Goodnow,  128  U.  8.  &^  81  L.  201,  8  & 
Ct  210,  and  Plnmb  ▼.  Goodnow,  128  U.  8.  560,  81  L.  269.  8  &  Ot 
216,  all  referring  to  principal  case  for  statement  of  facts;  Coffin  ▼. 
United  States,  162  U.  a  677,  40  L.  1114,  16  S.  Ot  949.  erroneouslj 
citing  case  to  seomd  syllabus  point  In  preceding  case. 

123  U.  8.  S40-549,  81  U  285,  OHAPMAN  t.  GOODNOW. 

Oourts.— Qneetion  as  to  liability  of  owner  to  assignee  wt  mm- 
owner  paying  taxes,  is  not  Federal,  p.  647. 

Gited  incidentally  in  Des  Moines  Nav.  Oo.  t.  Iowa  Homestead 
Co.,  123  U.  8.  653,  31  L.  208,  8  8.  Ct.  218,  incidentally  further  pro- 
ceedings of  same  nature. 

Judgment  Is  not  bar  to  different  cause  arising  subsequently, 
p.  64a 

Supreme  Court's  Jurisdiction  is  unaffected  by  fact  that  State 
court  denied  Federal  right  without  direct  reference  to  it,  p.  548w 

Approved  in  dissenting  opinion  in  0*Neil  v.  Vermont,  144  U.  S. 
358,  36  L.  466,  12  S.  Ct  706,  majority  holding  State  decision  based 
oo  groimds  excluding  Federal  question. 

Courts.— Supreme  Court  has  no  Jurisdiction,  where  considera- 
tion of  Federal  question  was  unnecessary,  p.  548. 

Approved  in  Broolcs  v.  Missouri,  124  U.  S.  400,  31  L.  453,  8  S.  Ct. 
446,  denying  Jurisdiction  disposed  of  question  without  direct  de- 
cision; Wells  y.  Goodnow,  150  U.  8.  84,  37  L.  1007,  14  8.  Ct  22» 
dismissing  error  under  authority  of  principal  case. 

123  U.  8.  549-562,  81  L.  199,  LITCHFIELD  v.  GOODNOW. 

Judgment  does  not  estop  one  not  party,  although  he  paid  part 
of  expenses  of  suit,  p.  550. 

Approved  in  Bailey  v.  Bundberg,  49  Fed.  586,  1  U.  8.  App.  101^ 
decree  dismissing  libel,  notice  not  being  given  under  admiralty  rules,. 
binds  libellant  only;  Des  Moines  Nav.  Co.  v.  Iowa  Homestead  Co.,. 
128  U.  a  554,  81  L.  204  (see  8  &  Ct  218),  and  Des  Moines  Nav.. 
Oo.  V.  Iowa  Homestead  Co.,  128  U.  8.  553,  31  L.  203,  8  8.  Ct  218^ 
incidentally,  further  proceedings,  same  parties. 

Distinguished  in  Plumb  v.  Goodnow,  123  U.  S.  660,  561,  81  L. 
269,  8  8.  Ct.  216,  decree  binding  party  in  whose  name  land  standa, 
binds  equitable  owner  allowing  other  to  appear. 

Parties  include  those  directly  interested,  having  right  to  de- 
fend, control  proceedings,  and  appeal,  p.  55L 

Approved  in  Johnson  v.  Richmond,  etc.,  Co.,  63  Fed.  495,  decree  <tf 
foreclosure  against  husband,  binds  wife;  Wilgus  v.  Germain,  72 
Fed.  776^  44  U.  8.  App.  869,  decree  against  corporation  for  inf ringe> 
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ment  does  not  estop  stockholders  subsequently  sued  personslly; 
Sheffield,  etc^  By.  t.  Newman.  77  Fed.  79i.  41  U.  &  App.  76^ 
bolder  of  certificates,  secured  concurrently  wltli  those  in  suit  by 
eommon  lioi,  is  necessary  party  to  such  suit. 

JodgmsBit.— All  privies,  in  estate,  in  blood,  or  in  law,  are  es- 
topped by  judgment  binding  him  with  whom  in  priTity,  p.  66L 

Approved  in  Uchty  t.  Lewis,  68  Fed.  636,  judgment  against  hus- 
band, in  suit  to  determine  adverse  claims  to  land,  bars  action  bgr 
husband  and  wife  against  former  plaintiff. 

Bstoppels,  to  be  good,  must  be  mutual,  p.  6fi2L 

Reaffirmed  in  Lanning  v.  Osborne,  76  Fed.  889l 

123  U.  &  552^559,  31  L.  202,  DBS  MOINBS  NAV.  00.  v.  IOWA 
HOMESTEAD  CO. 
Courts.—  State  courts  ignoring  Federal  question,  necessarily  In- 
volved, is  equivalent  to  adverse  decision,  p.  555. 

Distinguished  in  Oxley  Stave  Co.  v.  Butler  County,  166  U.  8. 
659,  41  L.  1153,  17  S.  Ct  713,  final  State  judgments  denying  Fed- 
eral right  is  not  reviewable,  unless  same  was  set  up. 

Judgments,  although  erroneous,  if  records  do  not  show  jurisdic- 
tion, are  binding  until  reversed  or  set  aside,  p.  557. 

Approved  in  In  re  Cooper,  143  U.  S.  506,  36  L.  243,  12  S.  Ot  462, 
Admiralty  Courts'  decrees  are  binding  collaterally;  Do  well  v.  Apple- 
gate,  152  U.  Sw  340,  38  L.  468,  14  S.  Gt  616,  final  unreversed  Federal 
decree  cannot  be  treated  as  nullity,  when  assailed  collaterally  by 
party  to  suit;  Elvers  v.  Watson,  156  U.  S.  533,  39  U  623,  15  &  Ct. 
433,  apparent  want  of  jurisdiction  cannot  be  availed  of  collaterally; 
Oxley  Stave  Ca  v.  Butler  County,  166  U.  S.  660,  41  U  1153,  17  8. 
Ot  713,  and  In  re  Baton,  51  Fed.  804,  Circuit  Court's  judgments  bind 
parties  until  set  aside,  irrespective  of  jurisdictional  averments   In 
records;  Foltz  v.  St  Louis,  etc.,  Ry.,  60  Fed.  318,  19  U.  S.  App.  576, 
judgment  condemning  land  cannot  be  attacked  collaterally  for  ^r- 
ror;  Board  of  Commrs.  v.  Piatt,  79  Fed.  571,  49  U.  S.  App.  222, 
judgment  of  court  within  jurisdiction  cannot  be  collaterally    at- 
tacked fOT  fraud  or  error;  Dexter  et  al.  v.  Sayward,  84  Fed.  803, 
Circuit  Court  cannot  declare  judgment  of  Circuit  Court  of  Appeals, 
on  appeal  in  reversed  action,  void  in  collateral  action;  Wonderly 
V.  La  Fayette  County,  150  Mo.  646,  51  S.  W.  748^  45  L.  B.  A.  389, 
Federal  Circuit  Court's  judgments  are  entitled  to  equal  rank  i^rltb 
State  Circuit  Court's  judgments;  Tzschuck  v.  Mead,  47  Neb.   267, 
66  N.  W.  430,  order  denying  deficiency  judgment  in  foredosure  ia 
not  collaterally  attackable;  Sherman  v.  ELanno,  66  N.  H.  lOQ^    28 
AtL  21,  reference  is  not  ground  upon  which  judgment  can  be  ooi« 
laterally  attacked. 

Distinguished  in  Kingsbury  v.  Buckner,  134  U.  8.  675,  33  L.  X06T« 
10  B.  Ct  646,  decree  void  becauae  party  was  not  before  court* 
be  attacked  in  original  bilL 


or  Notes  on  U.  &  Beporta.  l»U.a660-&73 

JudgaMBty  In  canae  remoTod  without  objection,  is  binding  unto 
reveraedt  slthongb  record  shows  no  jurisdiction,  p,  6S8L 

Approved  In  Noble  t.  Union  Riyer,  etc^  Bj^  147  U«  8.  178,  87  Ia 
128,  18  8.  Ot  278,  secretary's  dedsion  that  railroad  is  authorised 
to  receive  grant  is  not  collaterally  attackable;  Dowell  v.  Apple- 
gate,  162  U.  8.  839,  88  L.  468,  14  &  Ct  616,  Judgmoit  is  not  nuUity, 
although  record  fails  to  properly  show  citizenship;  In  re  Bat<m,  51 
Fed.  806,  and  on  rehearing  in  51  Fed.  806,  refusing  to  release  one 
Imprisoned  for  violatiDg  injunction,  necessary  Jurisdictional  facts 
not  appearing  on  pleadings;  Skirring  t.  National,  etc,  Ins.  Co.,  59 
Fed.  746^  19  U.  8.  App.  442;  refusing  to  enj<to  suit  on  Judgment 
because  record  failed  to  state  proper  Jurisdictional  facts;  Polts  t» 
8t  Louis,  etc.  By.,  60  Fed.  819,  19  U.  8.  App.  676,  Judgment  of 
condemnation  Is  not  collaterally  attackable  because  for  party  with- 
out legal  capacity  to  condemn;  Pullman's,  etc..  Car  Oo.  v.  Washburn, 
66  Fed.  794,  Federal  Judgment  cannot  be  collaterally  attacked  for 
want  of  proper  Jurisdictional  allegations  In  removal  petiticm.  See 
note  in  16  Am.  St  Bep.  217. 

Distinguished  in  In  re  Sawyer,  124  U.  8.  221,  81  L.  409,  8  S.  Ct 
498,  injunction  forbidding  mayor  to  remoTe  dty  officer  is  beyond 
Federal  Jurisdiction  and  void. 

Judgment,  affirming  Judgment  of  court  lacking  Jurisdiction,  is  In- 
ralid  as  estoppel,  p.  669. 

Oited  in  16  Am.  8t  Rep.  216^  note. 

Distinguished  in  Dexter  et  aL,  ▼.  Sayward,  84  Fed.  802,  Circuit 
Court  cannot  declare  Judgment  of  Circuit  Court  of  Appeals  Toid 
collaterally,  though  record  shows  improper  removaL 

123  U.  &  660-662,  81  L.  268,  PLUMB  t.  GOODNCW. 

Judgment.— One  beneficially  interested  in  land  and  defending 
suit  against  legal  owner,  is  bound  by  judgment,  p.  561. 

Approved  in  Johnson  v.  Richmond,  etc.,  Co.,  68  Fed.  496^  decree 
of  foreclosure  against  husband,  binds  wife;  Lichty  v.  Lewis,  68 
Fed.  536,  Judgment  against  husband,  in  suit  to  determine  adverse 
claims  to  land,  bars  action  by  husband  and  wife  against  former 
plaintiff. 

128  U.  6.  662-672,  81  L.  266,  LACOMBB  v.  FOBSTALU 

Judgment.— Reservatlcm  of  rights  of  parties  in  coupons  scrfd,  Ib 
Judgment  declaring  dividend,  admits  no  liability,  p.  667. 

Pledgor's  indorsement  of  bonds,  previously  sold  by  pledgee,  to 
waiver  of  rights  against  pledgee,  p.  668w 

Pledgor's  remedy,  against  pledgee  unlawfully  selling  bonds.  Is 
at  law  for  damages  for  conversion,  p.  670. 

Approved  in  Summerlin  v.  Fronteriza,  etc,  Co.,  41  Fed.  266,  com- 
plaint showing  specific  performance  impossible,  remedy  is  at  law. 
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Sledgor  cannot,  after  two  years,  sue  in  equity  for  bonds  sold  by 
pledgee  without  objection*  p.  570. 

ApproTed  in  Raymond  t.  Palmer,  41  La.  Ann.  488,  17  Am.  St. 
Sep.  404,  6  So.  695,  bank  cannot  reclaim  stock  illegally  disposed  of 
without  tendering  return  of  consideration  offered  therefor.  Bern 
note  in  82  Am.  St  Rep.  731. 

128  U.  &  572-582,  31  L.  263.  TKAL  r.  BILBx. 

Actions  of  repleyin  for  cattle,  and  for  breach  of  agistment  con- 
tract, may  be  consolidated,  p.  573. 

Actions  depending  upon  same  contract,  testimony  being  appli- 
cable to  both,  may  be  consolidated,  p.  578. 

Contract  in  writing  may  be  later  modified  by  parol,  p.  678. 

Oontracts.— Party  setting  up  parol  modification  has  burden  of 
proof,  p.  578. 

Animais.— Arbitrator's  determination  under  agistment  contract, 
as  to  quality  of  cattle.  Is  not  conclusive  in  favor  of  party  Imowing 
of  disease,  p.  579. 

Animals.—  Hides  of  agisted  cattle  dying  are  to  be  counted  at 
death,  where  contract  fixes  no  time,  p.  581. 

Miscellaneous.—  Farmers,  etc..  Bank  v.  Greene,  74  Fed.  441,  48 
U.  8.  App.  446,  as  to  striking  out  evidence. 

128  U.  S.  582-589,  81  L.  284,  HAILBS  v.  ALBANY  STOVB  CO. 

Patents.— Rathbone  patent  of  November  21,  1865,  for  improve- 
ment  in  stoves,  is  void  for  anticipation,  p.  586. 

Approved  in  Collins  Co.  v.  Coes,  130  U.  S.  68,  82  L«.  862,  9  6.  Ot. 
518,  disclaimer  in  this  case  was  admission  of  invalidity  for  lack 
of  novelty;  Holmes,  etc.,  Co.  v.  Metropolitan,  etc,  Co.,  83  Fed.  2S^ 
patent  120,874,  for  electric  safe-linings,  consisted  In  mere  change 
of  position;  Electrical,  etc,  Co.  v.  Jullen,  etc.,  Co.,  38  Fed.  139, 
party  cannot  claim  well-known  construction  of  cells  because  he 
uses  new  electrodes;  American  Patents  Co.  v.  De  Beer,  57  Fed. 
625,  Brown's  patent  216,305,  for  ball-making  machine,  involving 
only  mechanical  sklU. 

Patents.—  Disclaimer  surrenders  separate  claim  or  other  distinct 
matter,  not  necessary  to  patent,  p.  587. 

Approved  in  Sessions  v.  Romadka,  145  U.  S.  41,  86  U  614,  12  8. 
Ct  801,  power  to  disclaim  should  be  denied  only  when  sought  for 
fraud;  Electrical,  etc,  Co.  t.  Jullen,  etc,  Co.,  38  Fed.  136^  reafilrm- 
ing  rule. 

Patents.— Paper  requiring  amended  specification  to  render  al- 
tered claim  intelligible  is  not  disclaimer,  p.  587. 

Approved  in  National,  etc.  Paper  Ck>.  t.  Stecber;  etc,  Goi,  SI 
Fed.  899,  51  U.  &  App.  417,  reaffirming  rule. 
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DMlngolilied  !n  Blectrical,  etc.,  Co.  t.  Jnllen,  etc,  Co.,  S8  Fed. 
nr,  tnowlnf  meritorious  patent  to  stand  on  filing  disclaimer; 
Tliompson  t.  Bnshnell  Co.,  96  Fed.  241,  disclaimer  as  to  drcnlar 
and  bnck-sawB,  limiting  tDTentlon  to  hack  and  band-saws.  Is  proper. 

Patents.— Disclaimer  cannot  change  character  of  Inrentlon, 
p.  687. 

Patents.— On  disclaimer,  drawings  cannot  be  referred  to  to 
duuge  character  of  invention  in  specifications,  p.  687. 

Patents.— Sections  4917  and  4922,  relative  to  disclaimers,  applj 
to  same  class  of  cases,  p.  688L 

128  U.  8.  689-^07,  81  L.  269,  CRAWFORD  v.  HBYSINOER. 
Patentee  is  bound  by  limitation  of  his  claims,  p.  606. 

Approved  In  Reiter  v.  Jones  et  aL,  35  Fed.  422,  Johnson  v.  Olsen, 
61  Fed.  833,  Erie  Rubber  Co.  v.  American,  etc..  Tire  Co.,  70  Fed. 
62,  and  Thomas  v.  Rocker,  etc.,  Co.,  77  Fed.  431,  47  U.  8.  A  pp. 
125,  all  reaffirming  rule;  Ball  &  Socket  etc.,  Co.  v.  Ball  Glove,  etc., 
Co.,  58  Fed.  824«  6  U.  8.  App.  688^  amendment  of  rejected  broad 
claim  by  Insertion  of  specific  details,  restricts  to  precise  details 
specified;  Roemer  v.  Pedd!e.  132  U.  8.  317,  33  L.  383,  10  8.  Ct  99, 
Knapp  V.  Morss,  160  U.  S.  228,  37  L.  1062,  14  8.  Ct  84,  and  Morgan, 
etc^  Co.  V.  Albany  Paper  Co..  152  U.  8.  429,  38  L.  502,  14  S.  Ct 
629.  patfflitee  accepting  patent  with  claim  changed  to  correspond 
with  officer's  rlevrs.  Is  estopped  to  claim  benefit  of  rejected  claim; 
Ttaman  v.  Holmes,  87  Fed.  747,  66  U.  8.  App.  748.  withdrawal  of 
original  specifications,  after  rejection,  limits  to  specific  invention 
described  In  amended  specifications;  United  States  Glass  Co.  v.  Atlas 
Glass  Co.,  88  Fed.  600,  applicant  filing  i^'^n'owed  claim  and  dls- 
dalmer,  upon  rejection  of  application.  Is  bound  thereby;  Campbell, 
etc.,  Bifg.  Co.  V.  Dnplez,  etc,  Co.,  86  Fed.  828,  generally. 

Dlstlngnlshed  In  Reece,  etc,  Mach.  Go.  v.  Globe,  etc,  Mach. 
Co.,  61  Fed.  969,  21  U.  8.  App.  244,  where  Invention  Is  broad  and 
meritorions,  spedflcatlons  will  be  liberally  construed. 

Patents.— Victor  tool,  made  under  Brown  patent  does  not  In- 
fringe Heyl  reissued  patent  p.  606w 

Approved  In  Truman  v.  Holmes,  87  Fed.  747,  66  U.  8.  App.  749^ 
Putnam's  patent  No.  232,207,  for  breaking  carts,  not  Infringed; 
Hendy  v.  Miner's  Iron  Works,  127  U.  8.  876,  82  U  210,  8  8.  Ct 
1279,  arguendo. 

123  U.  S.  608-617,  81  L.  280,  WILSON  v.  RIDDLB. 

Equity.— Circuit  Court  may  try  Issue  of  fact  with  Jury,  wlth- 
•at  previous  order  for  jury,  p.  616. 

Equity.— Formal  method  Is  for  equity  court  to  order  jury  Im- 
panelled OB  law  side  and  verdict  certified,  p.  616. 

Equity.— Submission  of  issues  to  jury  is  discretionary,  p.  616. 
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Approved  In  Idaho*  etc.  Land  Od.  t.  Bradbnry,  182  IT.  8.  818»  88 
Ix  4S7t  10  8.  Ot  179,  eqaity  maj  enter  decree  opposed  to  verdict 
without  formally  setting  same  aside; 

Sqnitj^^  Whether  tmst  deed  was  ezecnted  at  time  purported  Is 
proper  qnestion  for  advisory  jury*  p.  615. 

Equity.— Whether  mortgagee  had  notice  of  trust  deed  is  also 
proper  questioz^  p.  615. 

Appellate  court  will  not  ccmsider  formal  exceptions  in  course  of 
trial  in  equity  before  Jury,  p.  615. 

Approved  in  Hamm^  v.  Garfield  Min.  Co.,  180  U.  8.  801,  82  Ik 
068,  9  S.  Gt  552,  finding  of  equity  jury  in  Montana  will  be  treated 
as  if  made  by  court;  Brown  v.  Cranberry  Iron,  etc,  Co.,  66  Fed. 
638,  25  U.  S.  App.  107,  findings  of  chancery  jury  are  not  review- 
able on  bill  of  exceptions;  McClave  v.  GIbb,  157  N.  Y.  420,  52  N. 
E.  187,  verdict  in  equity  cases  is  a  mere  aid  to  court,  to  inform  its 
conscience. 

Mortgages.— Trust  deed  for  grantor's  family,  duly  recorded*  la 
good  as  against  purchaser  with  notice,  in  Georgia,  p.  617. 

128  U.  8.  617-618,  81  L.  277,  ZECKENDORP  v.  JOHNSON. 

On  appeal  from  Territorial  Supreme  Court,  value  in  dispute  Is 
amount  due  at  time  of  judgment,  p.  618. 

Approved  in  District  of  Columbia  v.  Gannon,  180  U.  S.  228;  82  U 
022,  9  S.  Ct.  509,  jurisdictional  amount  is  determined  by  judgment 
without  interest,  unless  same  is  part  of  claim  litigated  or  runs 
from  p^od  antecedent  to  judgment:  Keller  v,  Ashford,  188  U.  8. 
618,  S3  L.  671,  10  8.  Ct  495,  applying  rule  to  appeals  from  Supreme 
Court  of  District  of  Columbia. 

On  appeal  from  such  court,  if  judgment  added  wltli  interest 
exceeds  $5,000,  Supreme  Court  will  take  jurisdiction,  p.  618. 

Approved  in  Massachusetts  Benefit  Assn.  v.  Miles,  137  U.  S.  692, 
84  Lh  836v  11  8.  Ot  285,  upholding  jurisdiction  over  Federal  court 
judgment,  including  interest  on  verdict;  Benson  Min.  Co.  v.  Alta 
Min.  Co.,  145  U.  &  429,  86  L.  768,  12  8.  Ct  877,  Supreme  Court  has 
jurisdiction  when  amount  is  reached  by  adding  interest 

On  appeal  from  Territorial  Supreme  Court,  findings  of  court  be- 
low are  conclusive,  p.  618. 

Approved  in  Idaho,  etc.  Land  Co.  v.  Bradbury,  182  U.  S.  515,  88 
lu  437,  10  S.  Ct  179,  and  San  Pedro,  etc.,  Co.  v.  United  States,  146 
U.  8.  131,  36  Li.  914,  13  8.  Ct  97,  reafllrming  rule;  Nseglin  v.  De 
Cordoba,  171  U.  8.  640,  19  S.  Ct  86,  Supreme  Court  can  only  con- 
sider whether  findings  justify  decree;  Reed  v.  Stapp,  52  Fed«  644, 
9  U.  8.  App.  84,  Circuit  Court  of  Appeals  cannot  examine  evi- 
dence to  see  if  it  justifies  finding;  Sldnner  v.  Franklin  County,  56 
Fed.  784,  9  U.  S.  App.  676,  findings  of  trial  court  on  facts  are  not 
reviewable  on  appeaL 
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8.  ei9-fl22,  81  li.  279,  BOND  T.  DAVBNPOBT. 
Decree  rerersed  as  per  stlpnlatloii,  p.  622. 


•       &  62&-e78,  81  L.  206,  HUGLBB  T.  KAN8A& 

liquors.— State  laws  prohibiting  manufacture  for 
not  necessarily  nnconstitntlonal,  p.  657. 

tn  Bowman  t.  Chicago,  etc.,  Ry.,  125  U.  8.  476,  81  U 
Ct.  603  (see  dissenting  opinion  in  125  U.  8.  516,  81  U  715^ 
707),  Iowa  act  prohibiting  importation  of  intoxicants  is 
restraining  Interstate  commerce. 

totional  law.— While  statute  is  presumed  oonstitotlonal, 
ar  case  mnst  determine,  p.  66L 

Ted  In  Powell  t.  Pennsylyania,  127  U.  8.  684,  32  L.  256,  8 

905,  courts  most  look  beyond  purport,  to  real  Intent  eC 

police  regulation;  Ex  parte  Kieffer,  40  Fed.  401,  inspection 

<e.  In  effect  excluding  meat  brought  from  other  States,  Is 

^  Lyons  t.  Cooper,  30  Kan.  829,  18  Pac.  290,  alleged  munlc- 

tax  on  druggists  permitted  to  sell  liquor  Is  void  where 

^Ure;  State  t.  Aiken,  42  8.  C.  239,  20  S.  B.  227,  26  U  R.  A. 

'^■■itboldlng  dispensary  act  of  1893;  Chicago,  etc.,  Ry.  t.  Park 

101  m.  2ia  87  N.  B.  1084,  25  L.  R.  A.  804,  arguendo. 

^^^^vtltatioiial  law.— Statute  purporting  to  be  p(^ce  measure, 
^ot  In  fact  so,  win  be  declared  rold,  p.  661. 

^Vprored  In  Donald  t.  Scott  74  Fed.  861,  South  Carolina  dis- 
^(■ttaiy  act  Is  InTalid  as  applied  to  liquors  Imported  from  other 
Btates;  Arkansas  t.  Kansas,  etc..  Coal  Co.,  96  Fed.  360,  refusing  to 
Mjotai  importation  of  "undesirable**  laborers  into  State;  Platte, 
ile,  Oo.  T.  Lee,  etc  2  Colo.  App.  191,  29  Pac  1068,  city  cannot 
tfrttr  reconstruction  of  ditch  constructed  while  land  was  public;  Pen- 
sscola,  etc  Ry.  t.  State,  25  Fla.  327,  5  So.  841,  8  L.  B.  A.  067,  and  n., 
where  railroad  commission  attempted  to  enforce  rates  insufficient 
to  meet  running  expenses;  McCullough  t.  Brown,  41  8.  C.  248,  19 
8.B.471,28L.R.A.419(see  dissenting  opinion  in  41  a  C.  279,  281, 
19  8.  B.  485,  486,  28  L.  R.  A.  438,  434),  State  cannot  embark  in 
business  of  buying  and  selling  liquors.  Upon  authority  hereof,  fol- 
lowing hare  been  held  inyalid:  Helena  t.  Dwyer,  64  Ark.  426,  428, 
tt  Am.  8t  Rep.  207,  209.  42  8.  W.  1071,  1072,  89  L.  R.  A.  267.  ordl- 
asaee  prohibiting  sale  of  fresh  pork  between  June  and  October; 
tx  parte  Whltwea  98  CaL  79,  85  Am.  St  Rep.  156,  82  Pac.  872, 
It  U  R.  A.  780,  county  ordinance  regulating  private  hospitals  for 
Rustics,  drunkards,  etc.,  and  providing  for  height  of  walls,  etc; 
f'MpIt  V.  Omson,  100  N.  T.  407,  4  Am.  St  Rep.  476,  17  N.  B.  850, 
let  prehlbltinf  sale  of  articles  of  food  upon  promise  of  premiums; 
Ex  parte  Brown,  88  Tex.  Crim.  304.  70  Am.  St  Rep.  747,  42  a  W. 
Ml  statats  prohibiting  keeping  of  goods  of  other  persons  in  cold 
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■Corage;  State  r.  Gilman,  88  W.  Va.  149,  10  S.  E.  284,  6  L.  R.  A. 
848,  statute  prohibiting  person  without  license  to  keep  liquors  for 
another;  State  t.  Goodwill,  83  W.  Va.  186,  25  Am.  St  Rep.  86S, 
10  8.  B.  287,  6  Ia  R.  A.  624,  and  n.,  statute  prohibiting  paying  em- 
ployees In  paper  unless  redeemable  in  United  States  money;  dis- 
senting opinion  in  Ah  Llm  t.  Territory,  1  Wash.  St.  17T,  24  Pac. 
694,  9  li.  R.  A.  401,  majority  upholding  law  penalizing  opium 
smoking. 

Distinguished  in  Sprigg  t.  Garrett  Park,  89  Md.  409,  4S  AtL  814. 
upholding  power  ot  city  to  abate  use  ot  prlyy  rault  by  summary 
proceedings. 

latoxioating  liquors.— State  may  forbid  manufacture  and  sale 
except  for  certain  purposes,  p.  662. 

Reaffirmed  hi  Kldd  y.  Pearson,  128  U.  S.  16,  32  L.  348^  9  &  Ot. 
6,  State  y.  Fulker,  48  Kan.  240,  242,  22  Pac  1021,  1022,  7  U  R.  A. 
186,  186;  Giozza  y.  Tieman,  148  U.  S.  662,  37  L.  602,  18  S.  Ot  724, 
In  re  Spickler,  48  Fed.  664,  10  Ii.  R.  A.  447,  Cantinl  y.  TUlman, 
64  Fed.  978,  Jacobs'  Pharmacy  Go.  y.  Atlanta,  89  Fed.  247,  Car^ 
leton  y.  Rugg,  149  Mass.  661,  22  N.  B.  69,  6  L.  R.  A.  198,  State  y. 
Kibllng,  68  Yt  643,  22  Aa  616,  and  United  States  y.  Cohn,  — 
Indian  Ter.  — ,  62  8.  W.  44.  Approyed  In  Champion  y.  Minnehaha 
County,  6  Dak.  Ter.  431,  41  N.  W.  742,  certiorari  la  proper  remedy 
to  reylew  action  of  commissioners  in  calling  election  under  local- 
option  laws;  Fears  y.  State,  102  Ga.  281,  29  S.  B.  466^  sale  of 
liquors  under  execution  may  be  nuisance  if  at  retail  and  with  in- 
tent to  evade  law;  State  y.  Bonnell,  119  Ind.  496,  21  N.  B.  1101,  and 
Moore  y.  Indianapolis,  120  Ind.  493,  22  N.  B.  427,  both  holding 
liquor  licenses  revocable;  Drake  v.  Kaiser  et  al.,  73  Iowa,  704,  36 
N.  W.  653,  and  Dickinson  v.  Heeb  Brewing  Co.,  73  Iowa,  706.  36  N. 
W.  662,  denying  removal  of  suit  to  abate  liquor  nuisance;  Trageser 
v.  Gray,  73  Md.  255,  259,  26  Am.  St  Rep.  591,  694,  20  Ati.  906,  907, 
9  L.  R.  A.  784,  786,  and  n.,  city  may  restrict  licenses  to  persons  of 
good  character;  Commonwealth  y.  Intoxicating  Liquors,  172  Mass. 
316,  62  N.  B.  389,  State  may  regulate  transportation  of  Intoxicants 
into  non-license  towns;  State  y.  Kittelle,  110  N.  C.  669,  28  Am.  St. 
Rep.  705,  16  S.  B.  106,  16  L.  R.  A.  697,  agents  unauthorized  dealer 
is  criminally  responsible  for  sale  to  minors;  State  y.  City  Council, 
7  Wyo.  432,  52  Pac.  978,  40  L.  R.  A.  714,  city  may  specify  localities 
wherein  liquors  may  be  sold. 

Citing  principal  case,  following  have  been  upheld  as  within  this 
principle:  Cantinl  v.  Tillman,  64  Fed.  974  (S.  C),  and  State  y.  Alken« 
42  S.  C.  237,  20  S.  B.  227,  26  L.  lU  A.  354,  dispensary  act  of  1893 
providing  for  sale  of  liquors  by  State  only;  E*x  parte  Christensen, 
86  Cal.  213,  24  Pac.  748,  ordinance  making  Issuance  of  license 
dependent  upon  permission  of  majority  of  police  commissioners; 
Kellkopf  y.  Denver,  19  Colo.  328,  35  Pac.  636,  ordinance  prescribini^ 
$200  fine  for  keeping  unlicensed  dramshop;  Territory  v.  O'Connor, 


^43  Muster  w.  Kansas.  128  a  a  €23^78 

i'Dik.  411,  41  K  W.  762,  Dakota  local-option  law  aC  1887;  Oalllna 
T*  Bma,  77  Iowa,  18S,  41  N.  W.  672,  3  L.  R.  A.  118,  antl-Ilqnor  law, 
aren  aa  to  goods  sold  In  original  packages;  Bnmslde  ▼.  Irlncoln 
Gonnty,  86  Ey.  429,  6  8.  W.  278,  act  prohibiting  sale  of  llqnor  In 
certain  connty;  Powers  ▼.  €k)mmonwealtli,  90  Ky.  169,  IS  S.  W* 
4G0,  law  prohibiting  giving  away,  of  Intoxicating  liquors;  Carleton 
▼.  Rngg,  149  Ma88.  553,  14  Am.  St.  Rep.  447,  22  N.  E.  56,  5  L*.  R.  A« 
195  (see  dissenting  opinion  in  149  Mass.  562,  22  N.  B.  59,  5  L.  R.  A. 
198),  law  proTlding  for  abatement  of  llqnor  nuisances  on  petition  of 
ten  legal  voters;  Whitney  ▼.  Township  Board.  71  Mich.  244,  39 
N.  W.  46,  law  prohibiting  sales  of  Intoxicants  within  mile  of 
soldiers'  home;  People  t.  Lyng,  74  Mich.  580,  42  N.  W.  141,  act  de- 
fining wholesale  dealers  and  punishing  sale  of  liquor  without  pay- 
ing tax;  Territory  v.  Guyott  9  Mont  52,  22  Pac.  186,  law  prohibiting 
sale  of  liquor  to  Indians;  State  t.  Barrlnger,  110  N.  O.  627,  14  6.  B. 
782,  act  prohibiting  sale  of  liquor  within  three  miles  of  orphans' 
home;  Guy  y.  Commissioners,  122  N.  0.  474,  29  B.  E.  772,  act  regu- 
lating sale  of  liquor  in  particular  localities;  State  t.  Pitzpatrick,  16 
R.  L  57,  11  Atl.  769,  law  prohibiting  keeping  liquors  except  for  own 
use;  dted  In  dissenting  opinion  in  Rhodes  t.  Iowa,  170  U.  S.  427, 
42  L.  1096,  18  S.  Ot  669,  670,  majority  holding  Iowa  act  compelling 
carrier  to  certify  that  consignee  of  liquors  is  licensed,  void;  argru- 
endo  in  Jamleson  t.  Indiana  Gas,  etc.,  Co.,  128  Ind«  576,  28  N.  B. 
88,  12  L.  R.  A.  659. 

Distinguished  In  Bowman  t.  Chicago,  etc,  Ry.,  126  U.  8.  602» 
81  L.  713,  8  S.  Ct  1063,  Iowa  liquor  law  la  void  as  prohibiting  sale 
af  imported  liquors  in  original  packages;  Lelsy  y.  Hardin,  135  U.  S. 
121,  123,  34  L.  137,  10  8.  Ct  688,  689  (see  dissenting  opinions  la 
185  U.  8.  129,  130,  131,  147,  154,  156,  34  L.  139,  140,  145,  148,  10  & 
Ot  691,  692,  697,  700),  and  Ex  parte  Jerrey,  66  Fed*  961,  State  law 
prohibiting  sale  of  intoxicants  is  TOld  as  to  sales  in  original  pack- 
ages; Scott  T.  Donald,  165  U.  S.  91,  41 1*.  641,  17  S.  Ct  269  (see  dla- 
senting  opinion  in  165  U.  8. 103,  41  L.  646^  17  S.  Ct  273),  statute  regu- 
lating sale  of  liquor  Is  Told;  Vandercook  Co.  v.  Vance,  80  Fed.  798, 
statute  prohibiting  Importation  of  liquor  is  void  where  sale  thereof 
is  allowed  in  State;  Ex  parte  Theisen,  80  Fla.  637,  32  Am.  8t  Re|l. 
41,  11  So.  903,  power  to  regulate  liquor  dealing  does  not  authoriao 
arbitrary  discrimination  as  to  personal  fitness;  State  t.  Winters, 
44  Kan.  727,  26  Pac  237.  10  L.  R.  A.  618,  prior  to  -  Wilscm  biU  "  Im- 
porter might  sell  imported  liquors  in  original  packages,  irrespectlTa 
of  State  liquor  law. 

Intoxicating  liquors.— State  may.  forbid  manufacture^  OTen  for 
maker's  own  use  as  beyerage,  p.  662. 

Cited  in  26  Am.  St  Rep.  890,  note. 

Ckmstitutional  law.— Fourteenth  amendment  doea  not  depftra 
States  of  any  police  powers,  p.  666. 
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901,  17  8.  Ct  592,  uncompensated  obedience  to  police  refolaHoB 
la  not  taking  of  property  without  due  process;  NcNth  Oarcdina  ▼. 
Vanderford,  85  Fed.  286,  reyenue  officers'  destmctlcm  of  unstamped 
whiskey  found  on  private  property  is  not  tortious;  Platte,  etc^  Go. 
y.  Dowell,  17  Ck>lo.  888,  80  Pac  71,  State  in  granting  canal  com- 
pany's charter  did  not  surrender  police  poww;  State  t.  Gardnw, 
58  Ohio  St  609,  65  Am.  St  Rep.  790,  51  N.  B.  188,  41  L.  R.  A.  6M, 
but  holding  part  of  plumbing  regulation  permittiDg  partnership  to 
engage  in  plumbing  where  one  partner  has  license,  invalid;  Tele- 
graph Co.  V.  Mellon,  100  Tenn.  484,  45  S.  W.  444,  interstate  char- 
acter of  telegraph  company  does  not  exempt  from  liability  for  non- 
delivery. Upon  authority  of  principal  case,  following  have  been 
held  valid  exercises  of  police  power:  Powell  v.  Pennsylvania,  127 
U.  S.  687,  82  L.  257,  8  S.  Ct  997  (see  dissenting  opinion  in  127  U«  8. 
697,  82  L.  261,  8  S.  Ct  1262),  Pennsylvania  law  prohibiting  sale  of 
oleomargarine;  Wilkerson  v.  Rahrer,  140  U.  S.  556,  86  U  575^  U 
S.  Ct  867,  act  of  1890,  making  imported  liquors  subject  to  State 
laws  upon  arrival  in  State;  New  York,  etc.,  Ry.  v.  Bristol,  151  U.  S. 
567,  88  L.  278,  14  S.  Ct  440,  city  ordinance  compelling  street  rail- 
way, to  change  grade;  Henningt<m  v.  Georgia,  168  U.  S.  804,  41  U, 
169,  16  S.  Ct  1088,  statute  prohibiting  operating  freight  trains  on 
Sunday;  8t  Louis,  etc.,  Ry.  v.  Mathews,  165  17.  S.  28,  41  L.  620,  17 
S.  Ct  251,  Missouri  act  making  railroads  absolutely  liable  for  fires 
caused  by  locomotives;  Chicago,  etc.,  Ry.  v.  Nebraska,  170  U.  S.  74, 
42  Jj,  954,  18  S.  Ct  520,  Maine  act  compelling  railways  to  keep 
crossings  in  repair;  Western  Union  Tiel.  Co.  v.  New  York,  88  Fed. 
555,  8  L.  R,  A.  452,  act  requiring  telegraph  wires  to  be  placed  un- 
der streets;  Humes  v.  Fort  Smith,  98  Fed.  868,  ordinance  impos- 
ing license  on  dealers  in  trading  stamps;  Bx  parte  Byrd,  84  Ala. 
19^  6  Am.  St  Rep.  880,  4  So.  898,  ordinance  establishing  markets 
and  forbidding  sales  of  certain  articles  outside  thereof;  Bx  parte 
Tuttle,  91  CaL  591,  27  Pac.  984,  city  ordinance  prohibiting  pool 
selling  outside  race-track  inclosures;  Woodrutf  v.  New  York,  etc, 
Ry.,  59  Conn.  85,  20  Atl.  20,  act  ordering  removal  of  tracks  from 
grade  crossing  and  changing  approaching  tracks;  In  re  Application 
of  Clark,  65  Conn.  41,  81  AtL  528,  28  L.  R.  A.  247,  Imprisonment  of 
witness  for  refusal  to  testify  before  grand  jury;  Porter  ▼.  Ritch, 
70  Conn.  254,  89  AtL  175,  SO  L.  R.  A.  858.  law  providing  for  tem- 
porary detention  of  supposed  lunatics;  Terrltoiy  v.  O'Connor,  5 
Dak.  410,  41  N.  W.  751,  and  Gordon  v.  State,  46  Ohio  St  686,  23 
N.  B.  67,  6  L.  R.  A.  755,  and  n.,  local-option  laws;  Jacksonville  v. 
Ledwith,  26  Fla.  194,  23  Am.  St  Rep.  566,  7  So.  889,  9  L.  R.  A. 
74,  and  n^  ordinance  regulating  markets;  Jamieson  v.  Indiana  Oas, 
etc,  Co.,  128  Ind.  566,  28  N.  B.  79,  12  L.  R.  A.  656  (see  dissenthoLir 
opini<m  in  128  Ind.  589,  28  N.  B.  87,  12  L.  R.  A.  668),  regulatioB 
of  pressure  of  natural  gas;  State  ▼.  Lewis,  184  Ind.  256^  88  N.  IK. 
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1026,  20  I«.  R.  A«  65,  and  n.,  act  prohibiting  possession  of  glU-nets 
except  in  certain  cases;  State  t.  Hoby  et  al.,  142  Ind.  192,  51  Am. 
St  Rep.  191,  41  N.  E.  163,  83  L.  R.  A.  221,  act  regulating  horse- 
racing,  as  to  time  and  place:  United  States  ▼.  Cohn,  —  Indian  Ter. 
— V  62  8.  W.  48,  Congress*  prohibition  of  sale  of  malt  in  Indian 
Territory.;  Missouri  Pac.  Ry.  ▼.  Flnley.  88  Kan.  667,  16  Pac  956, 
and  Rouse  ▼.  Youard,  1  Kan.  App.  282,  41  Pac.  430,  statutes  im- 
posing damages  for  spread  of  Texas  fever  from  imported  cattle; 
Singer  t.  fitate,  72  Md.  466,  466,  19  Atl.  1046,  8  L.  R.  A.  651,  act 
requiring  plumbers  to  obtain  certificate  of  competency  from  com- 
missioners; Deems  y.  Baltimore,  80  Md.  173v  176,  46  Am.  St  Rep. 
342,  343,  80  Atl.  650,  26  L.  R.  A.  643,  644,  ordinance  proTiding  for 
destruction  of  impure  milk. 

BHirther  applications  of  the  rule  are  found  in:  Baltimore  t. 
Keeley  Inst,  81  Md.  116,  31  Atl.  438,  27  L.  R.  A.  648^  sustaining 
act  proTiding  for  sending  drunkards  to  State  institution  for  treat- 
ment; Ford  y.  State,  85  Md.  476,  60  Am.  St  Rep.  389,  87  AtL  173, 
41  L.  R.  A.  552,  act  making  possession  of  policy  tickets  unlawful; 
Sprigg  y.  Garrett  Park,  89  Md.  414,  43  AtL  816,  ordinance  ordering 
abolition  of  priyies  already  constructed;  State  y.  Broadbelt,  89  Md. 
m9,  73  Am.  St  Rep.  205,  43  AtL  773,  45  L.  R.  A.  435,  act  for  registra- 
tion of  dairy  cattle  and  certain  sanitary  regulations;  Rldeout  ▼. 
Knox,  148  Mass.  374,  12  Am.  St  Rep.  565,  19  N.  E.  393,  2  L.  R.  A.  83, 
act  declaring  fences  unnecessarily  exceeding  six  feet  in  height  pri- 
vate nuisances;  Newton  v.  Joyce,  166  Mass.  84,  55  Am.  8t  Rep.  386, 
44  N.  B.  116,  act  prohibiting  mainteni^ce,  without  license,  of  stable 
for  over  four  horses;  People  v.  Worden,  etc.,  Co.,  —  Mich.  — ,  77 
N.  W.  316,  act  requiring  branding  of  vinegar  as  fermented  or  dis- 
tilled, and  regulating  its  constitution;  State  v.  South  Orange,  56 
N.  J.  L.  262,  26  AtL  77,  township  regulation  of  construction  of 
sewers  from  adjoining  townships;  Newark  v.  Watson,  56  N.  J.  L. 
673,  29  Atl.  489,  24  L.  R.  A.  849,  prohibition  of  use  of  certain  land 
for  burial  purposes;  State  y.  Moore,  104  N.  C.  720,  721,  17  Am.  St 
Rep.  701,  702,  10  S.  E.  146,  statute  regulating  sale  of  seed  cotton; 
Bagg  y.  Wilmington,  etc.,  Ry.,  109  N.  O.  288,  26  Am.  St  Rep.  577, 14 
S.  E.  82,  14  L.  R%  A.  599,  statute  requiring  railroads  to  forward 
freight  five  days  after  receipt;  Rosenbaum  v.  Newborn,  118  N.  C. 
97,  24  S.  B.  3,  32  L.  R.  A.  125,  act  requiring  dealers  hi  second-hand 
clothing  to  turn  it  over  to  city,  for  disinfection,  at  apecifled  rate; 
Bx  parte  Mon  Lruck,  29  Or.  426»  64  Am.  St  Rep.  806,  44  Pac  694, 
32  L.  R«  A.  739,  act  punishing  possession  of  opium  without  physi- 
cian's certificate;  Titusville  v.  Brennan,  143  Pa.  St  648»  24  Am.  St 
Rep.  682,  22  Att.  896,  14  L.  R.  A.  101,  and  n.,  act  prohibiting  peddling 
without  license;  State  y.  Aiken,  42  S.  0.  249,  20  8.  E.  231,  26  U  R. 
A.  868»  dispensary  act  of  1893,  prohibiting  sale  of  liquor,  except  by 
State;  Austin  y.  State,  101  Tenn.  679,  70  Am.  St  Rep.  712,  48  S.  W. 
810.  act  prohlbtting  Importation  of  cigarettes  into  State;  Waterii 
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etc..  Oil  Co.  V.  State,  19  Tex.  Olv.  App.  12,  44  S.  W.  941,  act  pco- 
hibitlng  a^^reements  in  restraint  of  trade;  State  y.  Hodgson,  66  Tt. 
146,  28  AtL  1091,  act  providing  imprisonment  for  furnishing  intoxi- 
cating liquors;  Halgb  v.  Bell,  41  W.  Va.  24,  23  S.  E.  668,  81  L.  R,  A. 
132,  act  making  it  unlawful  for  owner  of  hogs  to  permit  them  to 
run  at  large;  Bitt^ihaus  y.  Johnston,  92  Wis.  598,  66  N.  W.  807, 
82  L.  R.  A.  888,  act  regulating  fishing,  and  discriminating  between 
different  localities  and  species.  Oited  in  dissenting  opinion  in 
Bowman  y.  Chicago,  etc.,  Ry.,  125  U.  8.  512,  517,  31  L.  716,  718,  8 
a  Ct  707,  708,  710,  711,  majority  holding  Iowa  liquor  law  invalid* 
as  applied  to  imported  liquors.  Cited  in  McKean  y.  Archer,  52  Fed. 
795,  BuUard  v.  Northern  Pac.  R.  R..  10  Mont  184,  25  Pac.  124,  11 
L.  R«  A.  251,  and  n.,  and  State  v.  Eason,  114  N.  C.  792,  41  Am.  St. 
Rep.  813,  19  S.  fiS.  89,  23  L.  R.  A.  524,  and  n.,  arguendo;  State  v. 
Ryan,  70  Wis.  681,  36  N.  W.  825,  act  providing  for  arrest  and 
imprisonment  of  drunkards,  denies  due  process.  See  25  Am.  St. 
Rep.  882,  883,  27  AuL  St  Rep.  552,  and  62  Am.  St.  Rep.  172,  notes. 

OoBBtltutloxial  law.— State  cannot,  in  exercising  police  power, 
violate  constitutionid  rights,  or  interfere  with  Federal  powers,  p. 

Approved  in  Baltimore  v.  Fairfield  Imp.  Co.,  87  Md.  362,  67  Am. 
St  Rep.  347,  39  AtL  1083,  enjoining  city  from  maintaining  leper  in 
private  house  near  complainant's.  Upon  this  principle,  following 
laws  have  been  held  invalid:  Minnesota  v.  Barber,  136  U.  S.  320, 
84  L.  458,  10  S.  Ct  864,  Swift  v.  Sutphin,  39  Fed.  632,  In  re  Barber, 
89  Fed.  648,  and  In  re  Rebman,  41  Fed.  870,  all  holding  statutes 
prohibiting  sale  of  meat  not  inspected  before  slaughter,  void; 
Crutaier  v.  Kentucky,  141  U.  S.  61,  36  L.  653,  11  S.  Ct  856,  State 
act  attempting  to  regulate  foreign  express  companies;  Schollen- 
berger  v.  Pennsylvania,  171  U.  S.  17,  18  S.  Ct  763,  Pennsylvania 
statute  prohibiting  sale  of  oleomargarine,  is  void  as  to  original 
packages;  Smith  v.  Bivens,  66  Fed.  356,  act  excepting  certain  land 
from  distraint  for  cattle  trespassing  thereon;  Sawrie  v.  Tennessee, 
82  Fed.  617,  statute  prohibiting  sale  of  cigarettes,  void  as  to  original 
Imported  packages;  Richmond  v.  Southern,  etc,  Tel.  Co^  85  Fed. 
26,  42  17.  8.  App.  686,  ordinances  of  restrictive  character,  regulating 
telephone  companies;  Pensacola,  etc.,  Ry.  v.  State,  25  Fla.  329,  6  So. 
841,  3  L.  R,  A.  668,  and  n.,  enforcement  of  rates  insufiQcient  to  pay 
operating  expenses,  is  deprivation  without  due  process;  Ritchie  v. 
People,  155  lU.  Ill,  46  Am.  St.  Rep.  325,  40  N.  E.  458^  29  L.  R.  A. 
84,  act  prohibiting  enployment  of  females  in  factories  for  over  eight 
hours  per  day;  State  v.  Jackman,  60  N.  H.  330,  41  Atl.  348,  42  K  R. 
A.  440,  ordinance  compelling  property-own^s  to  keep  sidewalks  free 
from  snow;  State  v.  Tenant  110  N.  C.  612,  28  Am.  St  Rep.  716,  14 
8.  B.  388,  16  L.  R.  A.  424,  act  prohibiting  erection  of  buildings  in 
dty  limits  without  permission  of  aldermen;  State  v.  Moore,  113 
N.  C.  705,  18  S.  E.  846,  22  L.  R.  A.  476,  act  Imposing  $1,000  Ucense 
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OB  **  emigrant  agents,"  hiring  laborers  to  go  outside  of  State;  State 
▼.  Speyer,  67  Vt  505,  48  Am.  St  Rep.  888.  82  AtL  477,  29  L.  R.  A. 
575,  regulation  prohibiting  maintaining  pig-pens,  within  100  feet  of 
any  spring  or  well;  State  t.  Ryan,  70  Wis.  687,  36  N.  W.  828,  pro- 
Fision  for  arrest  and  imprisonment  of  common  drunkards;  dissent- 
ing opinions  in  Bowman  v.  Chicago,  etc.,  Ry.,  125  tJ.  S.  516,  81  L^ 
718,  8  S.  Ct  710,  and  State  v.  Wilson,  61  Kan.  41,  68  Pac.  084,  argu- 
endo; State  T.  Aiken,  42  S.  C.  264,  20  S.  B.  237,  26  U  R.  A.  363. 
majority  upholding  dispensary  act  of  1893.  See  27  Am.  St  Rep. 
568.  note. 

Intoxicating  liquors.— Prohibitory  law  does  not  violate  four 
teenth  amendment  because  diminishing  value  of  property,  p.  664. 

Approved  In  Kaufman  v.  Dostal,  73  Iowa,  602,  36  N.  W.  644,  up- 
holding like  Iowa  law;  State  v.  Griffin,  60  N.  H.  26,  76  Am.  St  Rep. 
— ,  39  AtL  26Q»  41  L.  R.  A.  181,  upholding  prohibition  against  saw- 
dust In  lake;  State  v.  Brennan,  2  S.  Dak.  800,  60  N.  W.  626,  right 
to  sell  intoxicants  is  not  a  privilege  secured  by  fourteenth  amend- 
ment; Waters,  etc,  Oil  Co.  v.  State,  19  Tex.  Civ.  App.  20,  44  8.  W. 
946,  forfeiture  of  foreign  corporation's  right  to  do  business  In  State, 
Is  not  deprivation  without  due  process;  Jamleson  v.  Indiana  Gas, 
etc.,  Co.,  128  Ind.  667,  28  N.  S.  80,  12  L.  R.  A.  656,  argoenda  See 
20  Am.  St  Rep.  668,  note. 

•Bmineat  domain  does  not  Include  prohibition  of  use  ef  property 
for  purposes  InJuriOTis  to  health  or  morals,  p.  664. 

Approved  In  Dunbar  v.  City  Council,  90  Ga.  896,  17  &  B.  909, 
damp  grain  te  destroyed  by  city  In  exercise  of  police  power,  not 
eminent  domain;  Morris,  etc.,  Ry.  v.  Orange,  68  N.  J.  L.  260,  48  Atl. 
733,  railroad  not  entitled  to  compensation  for  expenses  of  flagman, 
etc,  incident  to  crossing  of  tracks  by  highway.  Under  authority  of 
principal  case,  following  have  been  upheld:  Louisville,  etc.,  Ry.  v. 
Kentucky,  161  U.  S.  696»  40  L.  857,  16  S.  Ct  722,  State  law  prohibit- 
ing consolidation  of  parallel  railroads;  Reeves  v.  Coming,  61  Fed. 
788,  statute  regulating  sale  of  patents;  Cantlni  v.  Tillman,  64  Fed. 
975,  South  Carolina  dispensary  law  of  1898,  does  not  take  property 
without  due  process;  Waters,  etc..  Oil  Co.  v.  State,  19  Tex.  Civ.  App. 
13,  44  S.  W.  942,  anti-trust  law;  dissenting  opinion  in  United  States 
V.  Douglas,  etc,  Co.,  8  Wyo.  304,  22  Pac.  98,  majority,  liolding  act 
of  188Q  invalid,  as  far  aa  It  forbids  erection  of  fences  on  one's  own 
land. 

Distinguished  In  Houston  v.  State,  98  Wis.  486,  74  N.  W.  118,  42 
L.  R.  A.  48,  allowing  recovery  for  destruction  of  uninfected  cattle 
by  State  veterinarian. 

Conatitationid  law.—  Individual  inconvenience,  resulting  from  dis- 
continuance of  manufacture.  Is  immaterial,  p.  670. 

Approved  In  Woodruff  v.  New  York,  etc,  Ry*,  69  Conn.  93,  20 
AtL  22,  great  expense  to  Individual  does  not  make  police  regulation 
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fnyalid*  Undsr  aatborlty  of  principal  case,  fonowing  are  upheld: 
Powell  ▼.  PenxiBylTania,  127  U.  8.  688,  82  L.  266,  8  S.  Ot  905,  law 
prohibittng  mannfacture  and  sale  of  oleomargarine;  Oommonwealth 
T.  Hnntley,  156  Mass.  242,  80  N.  B.  1130,  15  L.  B.  A«  848,  statute 
prohibiting  sale  of  oleomargarine;  Portland  t.  Meyer,  82  Or.  871,  67 
Am.  St  Rep.  580,  52  Pac.  22,  grant  of  right  to  slanght^  does  not 
prevent  city  from  excluding  slaughter-houses.  Bee  27  Aul  St.  Repw 
566,  note. 

IzLtoxioatiJtg  liquors.— State  may  declare  place  kept  tosr  Huum- 
faeture,  public  nuisance,  and  Iseeper  indictable,  p.  671. 

Approved  in  Sprigg  t.  Garrett  Parle,  80  Md.  411,  48  AtL  815^ 
power  to  determine  what  are  nuisances,  primarily  bel<mgs  to  legis- 
lature; State  T.  Saunders,  66  N.  H.  88,  25  AtL  505,  18  L.  R.  A.  656, 
upholding  law  declaring  use  of  building  for  prostitution,  gambling, 
etc,  a  common  nuisance;  Lawton  v.  Steele,  119  N.  Y.  284,  16  Am. 
St.  Rep.  816,  28  N.  E.  870,  7  L.  R.  A.  186,  and  n.,  upholding  law 
authorizing  destruction  of  fishing  nets  found  in  waters  contrary  to 
law;  State  y.  Frascr,  1  N.  Dak.  430,  48  N.  W.  845^  upholding  State 
liquor  law;  Bx  parte  Keeler,  45  S.  G.  542,  55  Am.  St  Rep.  780,  28 
S.  B.  806,  81  li.  R.  A.  670,  upholding  constitutionality  of  punish- 
ments imposed  by  dispensary  act;  dissenting  opinion  in  Bowman  ▼. 
Chicago,  etc.,  Ry.,  125  U.  S.  511,  81  L.  716,  8  S.  Ct  707,  majority 
holding  Iowa  liquor  law  an  interference  with  Interstate  commerce. 
Gited,  arguendo.  In  Newman  t.  People,  28  Colo.  307,  47  Pac  2S1. 
See  25  Am.  St  Rep.  887,  note. 

Distinguished  in  Tuchman  v.  Welch,  42  Fed.  550,  suit  to  restrain 
county  attorney,  from  instituting  contempt  proceedings  against  vio- 
lator of  liquor  injunction,  is  removable 

Intoxifiating  liquors.—  Kansas  act  does  not  dispense  with  Judicial 
determination  of  illegal  use  In  each  case,  p.  672. 

Nuisances.— >  Equity  has  undoubted  poww  to  protect  public 
against  public  nuisances,  p.  678. 

Approved  In  Bilenbecker  v.  Plymouth  Gounty,  134  U.  8.  40,  M 
Lb  805, 10  S.  Gt  427,  Iowa  County  Gourts  may  enjoin  sale  of  liquor; 
In  re  Debs,  158  U.  8.  506,  80  L.  1106,  15  S.  Ot  Oil,  United  SUtes 
may  enjoin  obstructing  mails;  United  States  v.  Sweeney,  05  Fed. 
450,  enjoining  conspiracy  of  strikers  to  prevent  non-union  men 
working;  l^rigg  v.  Garrett  Park,  80  Md.  415,  43  AtL  816,  arguendo. 

Distinguished  In  State  v.  Patterson,  14  Tex.  Giv.  App.  460,  87 
S.  W.  470,  equity  cannot  restrain  use  of  property  as  public  gaming- 


Vuisance.— Bqulty  Jurisdiction  of    public  nuisance  is  based  on 
abUHy  to  exercise  injunction  in  all  such  cases,  p.  673. 

Cited  te  dissenting  <9inion  in  Hartl^  v.  Henretta,  86  W.  Ta.  287» 
13  8w  B.  880,  arguenda. 
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VnlBaaoe.— Xnjiinetion  proTided  l^  statute  on  oommendiiff  •alt, 
can  only,  be  glTen  on  preliminary  proof,  p.  678. 

Approred  in  Hartley  t.  Henretta,  85  W.  Ya.  229,  18  S.  B.  877 
(»ee  dissenting  opinion  in  86  W.  Va.  289,  18  S.  B.  881),  nnder  West 
Yirglnia  statute,  equity  cannot  restrain  party  charged  with  sale 
ot  liquors  until  conviction  of  unlawful  selling. 

Intoxicating  liquors.— Act  providing  that  State  need  not  prove 
defendant  had  no  permit,  is  constitutional,  p.  674. 

Kulsance.— Jury  trial  is  not  necessary  in  suit  to  abate  public 
nuisance,  p.  673. 

Approved  in  State  v.  Linker,  5  Kan.  App.  268,  47  Pac  672,  one 
charged  with  contempt  for  violating  injunction  against  liquors,  not 
oitltled  to  jury;  Oarleton  v.  Rugg,  149  Mass.  664,  14  Am.  St  Rep. 
448,  22  N.  B.  66,  5  L.  R.  A.  196  (see  dissenting  opinion  in  149  Mass. 
563,  22  N.  B.  59,  6  L.  R.  A.  199),  upholding  like  provision  for  in- 
junction to  abate  sale  of  liquor;  Hartley  v.  Henretta,  36  W.  Va. 
238,  13  S.  B.  880,  majority  holding  Injunction  cannot  be  issued 
until  after  conviction.    See  20  Am.  St  Rep.  666,  note. 

Miscellaneous.—  Iowa  v.  Chicago,  etc.,  Ry.,  87  Ped.  602,  8  L.  R.  A. 
668^  and  n.,  as  to  removal  of  criminal  cases. 

123  IT.  S.  679-680,  81  L.  278,  SHBRMAN  v.  GRINNBDL. 

Courts.—  Brror  win  not  lie,  since  act  of  March  8, 1877,  took  effect 
to  review  order  remanding  cause  removed,  p.  679. 

Approved  in  Birdseye  v.  ShsefTer,  87  Fed.  827,  act  of  1887,  regard- 
ing remanding  of  causes  removed  for  local  prejudice,  applies  to 
pending  causes. 

Courts.—  Pending  cases  abate  upon  repeal  of  law  conferring  Juris- 
diction, unless  excepted  from  operation,  p.  680. 

Approved  in  Gumee  v.  Patrick  County,  187  U.  8.  144,  84  L.  603, 
11  S.  Ct  86,  reaffirming  rule;  Birdseye  v.  Shseffer,  87  Fed.  826^  act 
of  1887  Is  constitutional  as  regards  pending  causes. 

123  U.  &  681--686,  81  L.  276,  UNITED  STATES  v.  HILL.. 

On  appeal  from  Judgment  on  official  bond.  Jurisdictional  amount 
is  that  due  for  breach,  not  penal  sum,  p.  683w 

Approved  in  Cabot  v.  McMaster,  61  Fed.  131,  dismissing,  'when 
damages  from  breach  were  under  jurisdictional  amount 

Distinguished  in  United  States  v.  Shaw,  89  Fed.  484,  3  L.  R.  A. 
283,  limitation  as  to  amount  in  controversy  necessary  to  give  Cir- 
cuit Court  Jurisdiction,  does  not  apply.  United  States  being  party. 

Appeal.-- Statement  in  document  commencing  ''follovring  is  biU 
of  exceptions,**  is  part  of  record,  p.  688. 

Courts.— Section  844,  R.  S.,  providing  for  payment  d  suiploa 
fees  of  clerk  into  treasury,  is  not  revenue  law,  ^  68Qw 
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Approved  In  United  States  r.  Broadhead,  127  U.  S,  218,  tt  Lw  HT, 
8  S.  Ct  1192,  action  against  sureties  on  ball  bond  of  one  accused 
of  forging  treasurer's  checks;  United  States  t.  Haynea,  190  U.  8. 
654,  82  Li,  1060,  9  8.  Ct  649,  Supreme  Court  has  not  appellate 
Jurisdiction  oyer  action  on  collector's  bond,  Irrespecthre  of  sum; 
United  States  v.  McMillan,  165  U.  8.  516,  41  L.  809,  17  a  Ct  400, 
Territorial  District  Court  clerk  need  not  account  for  naturalization 
fees;  Northern,  etc^  Trust  Co.  t.  Sears,  30  Or.  402,  41  Pac  935,  35 
L.  R.  A.  195,  and  n.,  act  prescribing  for  court  fees  is  not  an  act 
for  raising  revenue;  Jolmson  v.  Hanscom,  90  Tex.  329,  88  S.  W.  764, 
Galveston  charter,  establishing  fees  of  Recorder's  Court,  is  not 
a  revenue  law;  United  States  v.  Jahn,  155  U.  8.  112,  89  L.  89,  15 
8.  Gt  40,  arguendo.  Cited  incidentally  in  Hill  v.  United  States,  40 
Fed.  442. 

Xntemal  rerenue.— Revenue  law  is  one  traceable  to  power  of 
Congress  to  levy  taxes,  duties,  imposts  and  excises,  p.  686. 

Approved  In  United  States  v.  Hopewell,  51  Fed.  800,  5  U.  8.  App. 
137,  Circuit  Court  judgment  on  appeal  from  customs  appraisers,  is 
reviewable  in  Circuit  Court  of  Appeals,  as  arising  under  revenue 
laws. 

123  U.  8.  687-702;  81  L.  308,  TBXAS.  BTO,  RY.  ▼.  MARLOR. 

BaOroad's  option  to  pay  bond  interest  in  scrip,  must  be  exercised 
on  date  when  interest  becomes  due,  p.  698. 

Bailroada.—  Failure  to  exercise  option  entitles  bondholder  to  im- 
mediate suit  for  interest  p.  698. 

Bailroada.— Where  company  fails  to  exercise  option  to  pay  In 
scrip,  bondholder  may  sue  without  demand,  p.  701. 

Approved  in  Strauss  v.  United  Telegram  Co.,  161  Mass.  133,  41 
N.  B.  58,  burden  is  on  defendant  to  show  impossibility  of  payment 
•n  date  named;  Haskins  v.  Dem,  19  Utah,  101,  56  Pac  966,  party 
contracting  to  return  stock  within  certain  time,  or  pay  fibced 
amount  is  liable  for  latter  after  date. 

CoxLtracts.—  Right  of  election  to  do  one  of  two  things,  cannot  be 
exercised  after  date  fibced,  p.  702. 

128  U.  &  702-7ia  81  L.  298,   ROBISON   v.   PORTLAND,  BTO., 
ASYLUBi. 
Wills  are  to  be  reasonably,  construed  to  discover  Intent  p.  TOT. 

Approved  in  Heard  v.  Read,  169  Mass.  223,  47  N.  B.  782,  reafBrm- 
tng  rule;  Bills  v.  Putnam,  64  N.  H.  561, 15  AtL  140,  testator's  change 
of  property  from  real  to  personal,  after  executing  will,  will-  not 
defeat  Intention  to  give  as  specified. 

Will  leaving  income  of  estate  to  wife,  and  after  her  death  to 
testator's  sisters,  if  surviving,  and  after  their  death  Income  %m 
«haritles^  passes  life  estate  to  wife,  p.  lUk 
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Approred  in  Perkins  t.  Fisher.  C6  Fed.  804,  8  17.  8.  App.  512, 
where  prerious  disposition  is  void,  subsequent  disposition  of  sanM 
property,  in  same  will,  is  not  necessarily  so. 

128  IT.  &  710-721,  81  L.  296,  NORTHBRM  PAO.  BHT.  T.  MARB8. 

VrlaL— Exception  to  denial  of  non-suit,  is  waired  by  offering 
•rtdence  in  support  of  defense,  p.  718. 

Approved  in  Manufacturers,  etc.,  Co.  v.  Dorgan,  58  Fed.  040,  16 
U.  8.,  App.  200,  22  Lr.  lU  A.  623,  error  in  refusing  to  strike  out 
plaintiff's  testimony  after  he  rests,  is  waived  by  defendant's  intro- 
duction of  testimony;  (Columbia  By.  y.  Hawthorne,  144  U.  8.  206,  36 
L.  406,  12  8.  Ct  602,  Bogk  v.  Gassert.  140  U.  S.  23,  37  L.  634,  13 
8.  Ot  740,  Western  tJnion  Telegraph  Co.  y.  Thorn,  64  Fed.  291,  28 
U.  S.  App.  12S,  Union,  etc..  Surety  Co.  y.  Schwerin,  80  Fed.  639.  42 
U.  8.  App.  514,  and  Jefferson  y.  Burhans,  85  Fed.  027,  error  in 
oyerruling  motion  for  non-suit  is  not  reyiewable  where  bill  of  ex- 
ceptions does  not  contain  all  the  testimony;  Philadelphia,  etc.,  Ry. 
y.  Young,  90  Fed.  710,  62  U.  S.  App.  431.  Brown  y.  Southern  Pac. 
By.,  7  Utah,  292,  26  Pac.  580,  and  Thompson  v.  Ayery,  11  Utah, 
223.  80  Pac.  831,  objection  to  error  in  oyerruling  motion  for  non- 
suit, is  waiyed  by  introduction  of  evidence. 

Xailroad  is  prima  fade  liable  on  plaintifTs  showhig  that  incom- 
petent fellow  servant  was  retained  after  complaint  and  knowledge 
of  incapacity*  p.  714. 

BaUroads.—  Failure  of  plaintiff  to  refuse  to  work  with  such  fel- 
low servant  will  not  prevent  recovery,  p.  720. 

Approved  ia  Hamilton  v.  Bich  Hill  Min.  Co.,  106  Mo.  876,  18 
8.  W.  980,  and  Francis  v.  Kansas  City,  etc..  By.,  127  Mo.  660,  28 
8.  W.  845,  mere  knowledge  of  defect  in  appliance  will  not  defeat 
recovery. 

AppeaL—  Objection  to  charge,  on  ground  of  vagueness,  cannot  be 
made  for  first  time  on  appeal,  p.  720. 

Hegligence.— Charge  that  -  allegation  of  contributory  negligence 
must  be  sustained  by  preponderating  proof,  upheld,  p.  721. 

Approved  in  Inland,  etc..  Coasting  Co.  v.  Tolson,  139  U.  8.  558,  35 
L.  272,  11  S.  Ct  655,  Griffin  v.  Baltimore,  etc..  By.,  44  Fed.  584, 
Oriflin  V.  Overman,  etc,  Co.,  61  Fed.  572,  21  U.  8.  App.  161,  Union 
Pac.  By.  v.  Novak,  61  Fed.  590,  15  U.  S.  App.  400,  Clark  v.  Canadian 
Pac.  By.,  69  Fed.  544,  Northern  Pac.  By.  v.  O'Brien,  1  Wash.  St. 
607,  21  Pac.  35,  and  Spurrier  v.  Front  St  By.  Co.,  8  Wash.  St.  662, 
29  Pac.  847,  contributory  negligence  is  an  affirmative  defense; 
Robostelll  V.  New  York,  etc..  By.,  33  Fed.  800,  upholding  instruction 
that  whether  practice  of  alighting  Justified  so  doing,  in  case  at  bar, 
was  for  jury;  Louisville,  etc..  By*  v.  Kelly,  68  Fed.  410.  24  U.  S. 
App.  108,  question  of  contributory  negligence  should  go  to  jury; 
Canadian  Pac.  By.  v.  Clark,  74  Fed.  362,  38  U.  8.  App.  573,  defend* 
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ant  maj  proTO  oontrlbntory  negligence  not  alleged  In  answer; 
Toledo,  etc..  By.  t.  Chlsbolm,  83  Fed.  657,  49  U.  8.  App.  708;  burden 
Is  net  on  administrator  of  proTlng  that  decedent  nsed  ordinary 
care. 

Htocellaneons.— Nelson  r.  Ballway  Co.,  49  La.  Aan.  601,  21  So. 
689,  and  Stneke  ▼.  Railway  OOn  60  La.  Ann.  206,  28  So.  864,  as  to 
proper  damages  for  loss  of  leg. 

128  U.  &  722-724,  81  L.  302,  MARQUBTTB,  BTC,  BY.  ▼.  UNITBD 
8TATH1S. 
Internal  rerenue  act,  July  14,  1870,  did  not  apply  to  railroad 
pcofits,  nsed  for  constmctlcm,  p.  724. 

Approred  in  United  States  t.  LouiSTiUe,  etc.  By.,  83  Fed.  888, 
act  of  1870^  taxing  interest  on  bonds,  refers  only  to  interest  actually 
paid. 

128  U.  8.  725-727,  31  L.  292,  BADFORD  ▼.  FOLSOIL 
Appeal  is  of  date  of  allowance  in  open  court,  p.  727. 

Appeal  must  readi  Supreme  Court  during  term  at  wbldi  rstmn- 
able,  p.  727. 

Approred  in  Buby  r.  Atkinson,  98  Fed.  679,  where  appeal  to  not 
perfected  during  term,  citation  must  be  issued  and  returned  wlthla 
return  day. 

Ai»peaL— Acceptance  of  bond  after  term,  no  citation  haTlng  !•> 
sued,  to  not  allowance  of  new  appeal,  p.  727. 

AppeaL— Appearance  to  more  for  dtomissal*  to  not  walTsr  ml 
citation,  p.  727. 

128  U.  &  727-789^  81  L.  287,  NORTH  PSNNSTLVANLl  BY.   ▼. 
OOMMBBOIAL  BANK. 
TriaL— Court  may  direct  Terdict  for  plaintiff,  where  right  to 
clearly  estabUshed,  p.  788. 

ApproTed  in  Northern  Pac.  By.  t.  Sullivan,  53  Fed.  222,  10  U.  & 
App.  478|  court  may  instruct  that  party  to  guilty  of  negligence,  mm 
matter  of  law;  Gowen  t.  Harley,  56  Fed.  980,  12  U.  &  App.  574, 
jury  should  be  instructed  for  delfendant,  where  master  had  viototed 
no  duty;  Northwestern  Fuel  Co.  v.  Danielson,  57  Fed.  920,  12  U.  8. 
App.  688^  where  facts  were  undisputed,  and  question  was  whether 
negligence  was  of  fellow  serrant  as  vice-principal;  Flint,  etc,  Co. 
V.  Marine  Ins.  Co.,  71  Fed.  213,  and  Brown  v.  Oregon  Lumber  Co., 
24  Or.  817,  33  Pac  558,  evidence  need  not  be  submitted  to  jury 
when  they  could  find  only.  <me  way  therefrom;  Swallow  v.  Bain, 
7  N.  Hex.  114,  32  Pac.  504,  in  absence  of  evidence  on  which  verdict 
for  defendant  could  rest,  court  must  direct  for  plaintiff;  Burgess  t. 
Salt  Lake  City  By.,  17  Utah,  411,  53  Pac.  1014,  where  all  reasonable 
men  would  draw  same  conclusion  from  facts,  questi<m  of  negU- 
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li  for  court;  Pool  r.  Southern  Pac  By.,  20  Utab,  2S2,  58  Pac. 
80*  iv-liera  facta  are  undisputed,  question  of  negligence  Is  for  court 
Otetizigulsbed  In  Beatty  v.  Mutual*  etc,  Life  Assn.,  75  Fed.  68» 
44  XT.  ai  App.  527,  question  whether  course  of  dealing  was  shown 
trBteli  would  eatop  claim  of  forfeiture,  should  go  to  Jury;  United 
^t^ties  ir.  GoBun,  9  N.  Mex.  610,  66  Pac.  899,  where  there  is  compe- 
tt0t  crwMence,  auffldent  to  sustain  verdict,  case  cannot  be  taken 
ffpo*  Jury. 

^V^aX— Oourt  oitltled  to  direct  verdict.  Is  bound  to  set  aside 
ditf^v^ent  one,  pl  788. 

^^I»pct»Ted  In  Orlmea,  etc.  Go.  t.  Malcolm,  164  U.  B.  492,  41  L.  527, 

17  ^  Gt  161,  refusal  to  permit  second  retirement  of  junnr,  la  not 

tr^^*^,  where  rerdlct  could  have  been  directed;  Bobertson  ▼.  Bdel- 

lioCt  122  U.  &  626,  88  L.  481,  10  a  Ct  190,  Delaware,  etc.  By.  t. 

converse,  189  U.  a  47S,  85  L.  215,  11  a  Ct  571,  Dwyer  v.  St 

U>^^  etc,  Bj.,  62  Ped.  88,  Monroe  v.  British,  etc,  Ins.  Co^  52  Fed. 

'7^«  S  U.  a  App.  179,  United  States  v.  Shaplelgh,  54  Fed.  188,  12 

^*  ^  App.  26,  Goodlander  Mill  Co.  v.  Standard  Oil  Co.,  68  Fed.  401, 

^  ^.  8.  App.  7,  27  li.  B.  A.  584,  Knapp  v.  Sioux  Falla  Bank,  6 

^^  886,  40  N.  W.  690,  and  Candelarla  v.  Atchison,  etc.  By.,  6 

^'  McoL  285,  27  Pac.  508,  all  holding  Jury  must  be  instructed  for 

*Be  ptrty,  wb«:e  contrary  verdict  would  have  to  be  set  aside; 

WnDetpona  r.  Lundln,  58  Fed.  529,  19  U.  S.  App.  245,  verdict 

iteald  be  dIreeCod  for  defendant  where  negligence.  If  any«  was 

AlttDtira  fallow  servant's;  Brady  v.  United  life  Ins.  Co.,  60  Fed. 

TSi  90  U.  a  App.  887,  and  Chicago,  etc.  By.  v.  Belliwlth.  88  Fed. 

441,  65  U.  a  App.  120,  Federal  court  must  direct  verdict  atthougb 

ttee  la  aome  errldence,  but  Inauffldent  to  support  contrary  verdict 

Center  la  booiid  to  carry  aafely  and  d^var  to  proper  party* 

Approved  In  The  Pletro  Q.,  88  Fed.  150,  ship  Is  Uable  for  misde- 
Iveiy  to  consignee  of  less  than  proper  weight  of  iron;  Baltimore, 
Kc  By.  ▼.  McLaughlin,  78  Fed.  528,  48  U.  8.  App.  181,  exemption 
«f  earlier  tnm  UabiUty,  In  drover's  paaa,  la  void;  Missouri  Pac 
ty.  V.  Grocery  Oo.,  55  Kan.  581,  40  Pac  901,  carrier's  liability  ex- 
tends ontfl  oooalfnee  has  reasonable  time  to  Inapect  and  remove; 
Seothem  KApieaa  Go.  v.  Gskamp,  etc,  Co.,  14  Ghio  G  C.  181,  where 
goods  are  consigned  to  two  parties  of  same  name,  delivery  should 
be  to  party  ordering;  Hill  v.  Georgia,  etc.  By.,  48  a  G.  470,  21 
a  a  840,  railroad  la  bound  only  to  carry  safely  over  own  route,  and 
Mlvtr  to  connecting  carrier;  Ayres  et  aL  v.  Chicago,  etc.  By.,  71 
Wi«.  ssa  6  Am.  8t  Bep.  280,  87  N.  W.  436,  carrier  of  live-stock 
BQst  have  cars  ready  to  receive,  or  notify  shipper  in  time. 

Ctrrim  of  Uvo-stock  undertakes  to  deliver  to  consignee  at  destlna- 
tte.p.784. 

Apviofod  ta  Butchers,  etc,  Stock-Tarda  Co.  v.  LoulavUla,  ate 
if ^  fT  Fed.  42.  81  U.  a  App.  252,  arguendo. 
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Ouxlw  maj  store  at  owner's  expense,  If  consignee  ts  absent  or 
cannot  be  found,  p.  784. 

Approred  in  ProYldence,  etc^  Co.  r.  Prorldence,  etc,  Bj.,  Id  B.  L 
42S,  84  AXL  740,  where  consignee  cannot  be  foond,  carrier's  dntj 
la  to  store  on  owner's  account 

Caniir,  unable  to  flind  consignee,  must  place  animate  In  sultabie 
fuarters,  witli  competent  keeper,  p.  786b 

Approved  in  OoTingUm  Stock-Yards  Go.  T.  Keith,  189  U.  &  194, 
85  L.  76;  11  S.  OL  468»  carrier  must  furnish  suitable  ^H^Uuices  for 
loading  stock. 

Oarrier  cannot  deliyer  animals  to  droye-yard  company,  without 
consignee's  consult  or  knowledge  of  custom,  p.  787. 

Carrier'a  duty  towards  consignee  is  not  qualified  l^.  direction  on 
bill  to  notify  third  person,  p.  786. 

Oarrier  must  noti^  consignee  of  arrival  of  goods,  p.  786L 

Oarriera.—  Indorsement  on  bill  to  noti^  certain  person,  is  notice 
tiliat  he  is  not  consignee,  p.  787. 

Oarriera.— Ck>nnecting  road,  deUvering  property  without  oo»- 
signee's  ord»,  is  liable  to  indorsee  of  receipt,  p.  727. 

Approved  in  Walters  y.  Western,  etc.  By.,  66  Fed.  866»  80  U.  & 
App.  25,  affirming  8.  0.,  68  Fed.  898,  carrier  is  liable  for  goods 
delivered  to  consignee's  vendee,  carrier  not  having  required  d^vecy 
up  of  bill  of  lading.    See  9  Am.  St  Bep.  511,  note. 

Oarriera.— Indorsement  of  receipt  carries  title,  p.  788. 
Oarrier'a  custom  to  deliver  animals  at  drove-yard,  cannot  modify 
positive  contract  to  d^ver  to  c<msignee,  p.  738. 

Approved  in  Boatmen's  Sav.  Bank  v.  Western,  etc.  By.,  81  Ga. 
228,  see  7  &  B.  126,  carrier  cannot  deliver  to  third  person  without 
production  of  bill  of  lading;  Western,  etc.  By.  v.  Trust  Co.,  107  Cku 
516,  33  S.  B.  823,  rights  of  holder  of  bill  are  not  affected  by  custom 
between  consignor  and  carrier,  allowing  consignee  to  alter  destina- 
tion; Weyand  v.  Atchison,  etc.  By.,  75  Iowa,  581,  9  Am.  St.  fiep. 
511,  39  N.  W.  908,  1  L.  B,  A.  658,  and  n.,  mere  local  custom  to 
deliver  to  holder  of  bill  of  lading,  cannot  be  pleaded;  Union  Stock- 
Yards  V.  Westcott,  47  Neb.  810,  66  N.  W.  421,  carrier  haa  no  author- 
ity to  deliver  to  person  to  be  notified,  without  production  of  bill  oT 
lading.    See  9  Am.  St  Bep.  513,  note. 

TriaL— Upon  exception  to  order  directing  verdict  adverse  party: 
may  show  that  there  was  sufficient  evidence,  p.  729. 

128  U.  S.  739-745.  31  L.  315,  -ETNA  LIFE  INS.  CO.  v.  DAVBY. 

Insurance.— Instruction  that  policy  was  not  vitiated  unless  in* 
sured  was,  prior  to  Issue  of  policy,  addicted  to  excessive  use  oT 
stimulants,  or  habitual  daily  use,  upheld,  p.  742. 

Insurance.— Charge  that  impairment  of  health  must  be  develop- 
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ment  of  dlBease  or  constStutional  weakness,  from  nse  of  llqnors» 
held  erroneous,  p.  743. 

fiiksiiraikce.— Under  clause  in  policy  regarding  Impairment  of 
health,  policy  is  Toid  if  substantial  cause  of  death  was  excessir* 
use  of  liquor,  p.  744. 

Approved  in  Hadley  r.  ProTldent,  etc,  Soc.,  90  Fed.  892,  and 
Oonnecticut  etc..  Life  Ins.  Co.  v.  Attee,  8  Ohio  O.  O.  654,  reaffirm- 
ing ruling. 

Insurance.-- Whether  cause  of  death  was  intemperance,  is  to  be 
determined  by  Jury,  p.  744. 

Reaffirmed  and  applied  in  ^tna  Life  Ins.  Ck>.  t.  Ward,  140  U.  & 
82,  35  L.  878,  11  8.  Ct  722. 

128  U.  &  745-747,  31  L.  818,  TALKINGTON  ▼.  DUMBLBTON. 

AppeaL— >On  motion  to  dismiss  because  value  found  was  Insulll- 
cient,  court  will  not  considw  affldavits,  p.  748. 

Approved  in  Red  River,  etc,  Co.  v.  Needham,  187  U.  Sw  684,  84  L^ 
800,  11  8.  Ct  200,  refusing  to  receive  affldavits  to  vary  value,  as 
shown  by  record. 

Appeal  will  be  dismissed,  where  value  in  dispute  was  material 
question  below,  and  was  found  Insufficient,  p.  747. 

128  U.  S.  747-757,  81  L.  809,  HBFNBR  v.  NORTHWBSTBRN  LIFB 
INS.  CO. 
Tax  deed,  if  valid,  clothes  purchaser  with  new  title,  under  grant 
from  sovereign  authority,  pw  761. 

Approved  in  Hussman  r.  Durham,  166  U.  8.  148,  41  L^  665,  17  8. 
Ct  254,  in  Iowa,  header  of  fee,  and  claimant  under  tax  deed,  axe 
not  privies;  Textor  v.  8hlplC7,  86  Md.  488^  88  AtL  933,  title  of  pur- 
chase from  city*  acquiring  under  tax  sale,  is  based  on  tax  sale. 

Bquity.—  Multifariousness  can  be  objected  to  by  defendant  only 
by  demurrer,  plea  (ht  answw,  p.  751. 

Equity.— Multifariousness  does  not  render  decree  void,  so  as  te 
render  it  nullity  in  c<^lateral  action,  p.  751. 

Xortgagew—  Purchaser  at  subsequent  tax  sale,  is  proper  party  to 
suit  to  foreclose  mortgage,  p.  756. 

Approved  in  Cohen  v.  8olomon,  66  Fed.  412,  tax  title  to  mortgaged 
property,  may  be  litigated  in  foreclosure  suit;  Allison  ▼•  Corscm,  88 
Fed.  586,  60  U.  6.  App.  894,  a  similar  case;  Southard  v.  Smith,  8  8. 
Dak.  236,  66  N.  W.  818,  party  to  action  to  enforce  lien,  failing  to  set 
up  superior  Interest,  is  bound  by  decree;  Shepherd  v.  Pepper,  183 
U.  S.  651,  83  L.  716,  10  8.  Ct  446,  and  Compton  v.  Jesup,  68  Fed. 
306,  31  17.  8.  App.  486,  arguendo.    See  68  Am.  St  Bep.  360,  note. 

Distinguished  in  Appleton  Water  Co.  v.  Central  Trust  Co^  98  Fed. 
289,  paramount  title,  adverse  to  mortgagor,  cannot  be  tried  la  ac- 
tion to  foreclose. 
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Xortgagvs.—  Bill  to  foreclose  need  not  state  predst  Int^ests  la 
premises,  to  include  that  of  tax  purchaser,  p.  756. 

Xortgagew  Decree  by  default,  against  bold^  of  tax  titto,  mads 
party  to  foreclosure^  bars  bim  and  grantees,  p.  757. 

Approved  in  Adair  t.  Mergentbeim,  114  Ind.  806;  16  N.  B.  605, 
parties  acquiring  liens  later  in  date  tban  mortgage^  are  bound  te 
notice  foreclosure  proceedings,  when  made  parties;  GajlMd  ▼.  La- 
fayette City,  115  Ind.  488,  17  N.  B.  904,  decree  estops  mortgagor, 
party,  tbereto,  from  asserting  anterior  rights  to  land;  Plant  t.  Car- 
penter, 10  Wash.  626,  58  Pac  1109,  Judgment  sustaining  demurrer 
to  complaint  in  interrention,  concludes  against  reassertion  of  sams 
rights;   McLaugbliii   t«  Nicholson,  70   Hina.  76^   72  M.  W.  6S% 
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missed  the  bilL  We  are  called  upon  to  reTiae 
this  decision. 

In  the  specification  of  the  patent  the  pa- 
tentee states  that  the  object  of  his  invention  is 
to  improve  the  process  of  working  flaxseed, 
linseea,  and  other  oil  seeds,  in  such  a  manner 
tiiat  a  jneater  yield  of  oil  is  obtained  at  a  con- 
siderable saving  of  time  and  power  in  the  run- 
ning of  the  cnuhing,  mixing,  and  pressing  ma- 
chines, while  also  a  cake  of  superior  texture  is 
produced. 

The  specification  proceeds  as  follows:  '  ''Hith- 
erto it  has  been  the  practice  to  crush  the  oil 
seeds  between  revolving  rollers,  and  completing 
the  imperfect  crushing  by  passing  them  under 
heavy  stones  known  as  edge-runners  or  mullers, 
under  addition  of  a  quantity  of  water,  the 
crushed  and  moistened  seed  beine  then  taken 
from  the  muller  stones  and  stirrea  in  a  heated 
steam  Jacketed  reservoir  preparatory  to  being 
placed  into  the  presses  for  extracting  the  o'l. 

**  This  process  has  been  found  imperfect  in 
regard  to  many  points,  but  mainlv  on  account 
of  the  over  grinding  of  portions  of  the  seed  and 
the  husks  or  bran  when  the  seeds  were  exposed 
for  too  long  a  time  to  the  action  of  the  muller 
stones,  BO  as  to  form  a  pas^  mass  and  produce 
an  absorption  of  oil  by  the  fine  partides  of 
bran,  while  on  the  other  hand  the  under  grind- 
ing, by  too  short  an  action  of  the  stones,  ren- 
dered the  presses  incapable  of  extracting  the 
full  amount  of  oil  from  the  seed.  *  *  * 

"  My  process  is  intended  to  remedy  the  de- 
fects of  the  one  at  present  in  use,  and  consists 
mainly  in  conveying  the  oil  seeds  through  a 
vertical  supply  tube  and  feeding  roller,  at  such 
degree  of  pressure  to  powerful  revolving  roll- 
ers that  each  seed  is  individually  acted  upon, 
and  the  oil  cells  fully  crushed  and  disintegrated. 
They  are  then  passed  directly,  without  the  use 
of  muller  stones,  to  the  mixing  machine  to  be 
stirred,  moistened,  and  heatea  by  the  admis- 
sion of  small  Jets  of  water  or  steam  to  the  mass, 
and  then  transferred  to  the  presses.  *^ 

**  The  oil  seeds  are  by  my  new  process  first 
conveyed  to  a  hopper  and  fluted  seed  roller  at 
the  top  of  an  upnght  feed  tube  of  the  crushing 
machine,  by  whidi  the  seeds  are  fed,  under 
suitable  pressure,  to  revolving  rollers  of  suf- 
ficient power,  which  run  at  a  surface  speed  of 
alx>ut  150  to  200  feet  per  minute. 

"  The  pressure  on  the  seeds  in  the  feed  tube 
is  necessary,  as  the  oil  seeds  would  otherwise 
not  feed  readily  into  rollers  revolving  under 
great  pressure.  The  oil  seeds  are  thereby  com- 
pelled to  pass  evenly  and  steadily  through  the 
rollers,  which  have,  therefore,  a  chance  to  act 
on  all  of  them  and  break  the  oil  cells  uniformly 
without  reducing  any  portion  to  a  pasty  con- 
dition. The  bran  is  also  left  comparatively 
coarse,  so  that  it  shows  the  nature  oi  the  seed 
afterpressinff. 

**  Tne  muller  stones  and  their  over  or  un- 
der grinding  of  any  portion  of  the  seeds  are 
entirely  done  away  with  by  this  mode,  which 
not  only  makes  the  machinery  less  expensive, 
but  produces  also  a  saving  of  power  reouired 
in  running  the  same.  The  cnished  seeos  are 
next  placed  in  a  steam  jacketed  reservoir  of  the 
mixing  machine,  where  they  are  stirred,  moist- 
ened, and  heatea  by  perforated  revolving  stir- 
rer arms,  which  throw  Jets  of  water  or  steam 
into  the  mass  so  as  to  thoroughly  permeate  and 
826 


mix  the  same.  The  crushed  and  moistened  mast 
is  transferred  to  the  presses  for  the  extraction 
of  the  oil,  which  operation  requires  less  power 
on  account  of  the  uniformity  of  the  mass,  pro- 
duces a  greater  yield  of  oil,  and  furnishes  an 
improved  quality  of  oil  cake,  or  residue,  of 
open  grained,  flaky  nature,  capable  of  being 
split  in  regular  pieces  at  right  angles  to  the  d^ 
rection  of  the  pressure." 

Having  thus  described  his  invention,  the  pa- 
tentee states  his  claim  to  be  the  process  of  crush- 
ing oleaginous  seeds  and  extracting  the  oil 
therefrom,  consisting  of  the  following  succes- 
sive steps,  viz.:  the  crushing  of  the  seeds  un- 
der pressure,  the  moistening  of  the  seeds  by  di- 
rect subjection  to  steam,  and  finally  the  ex- 
pression of  the  oil  from  the  seed  by  suitable 
pressure,  as  and  for  the  purpose  set  forth. 

The  purpose  and  effect  of  the  inventioo 
claimed  by  the  patentee  as  a  new  process^ 
and  the  argument  against  the  validity  of  the 
patent  as  a  patent  for  a  process,  cannot  be  bet- 
ter or  more  clearly  stated  than  is  done  in  the 
opinion  of  the  court  below,  pronounced  by 
judffe  Dyer,  31  Fed.  Rep.  611.  We  quote  there- 
from as  follows:  '*The  proofs  show,  and  im 
fact  it  is  undisputed,  that  formerly  in  the  proc- 
ess of  extracting  oil  from  fiaxseed,  the  seed 
was  subjected  to  the  crushing  and  disintegrat- 
ing action  of  the  muller  stones,  which  con^Bted 
of  two  large  and  very  heavy  stone  wheels, 
mounted  on  a  short  horizontal  axis  attached  to 
a  vertical  shaft.  By  the  rotation  of  tlds  shaft 
the  stones  were  caused  to  move  on  their  edget 
shortly  around  in  a  circular  path  upon  a  stons 
bed  plate,  with  a  peculiar  rolling  and  grinding 
action,  upon  a  layer  of  fiaxseed  placea  on  the 
bed  plate.  This  was  the  usual  mechanical  ap- 
pliance in  connection  with  the  operating  move- 
ment of  the  muller  stones.  By  this  means  sudi 
portions  of  the  seed  as  came  in  contact  with  the 
muller  stones  were  reduced  to  a  complete  state 
of  pulverization.  To  facilitate  the  disintegrat- 
ing action  of  the  muller  stones,  the  seed  was 
generally  first  more  or  less  crushed  by  passing  it 
through  one  or  more  pairs  of  rollers,  thus  Mt- 
ter  preparing  it  for  the  rubbing  and  grinding 
action  of  the  muller  stones.  The  further  trea^ 
ment  of  the  seed  required  the  application  of 
heat  and  moisture,  and  this  was  accomplished 
in  various  ways.  Sometimes  the  heat  and 
moisture  were  applied  by  a  steaming  device  be- 
fore the  seed  was  crushed  by  the  muller  stones; 
sometimes  the  seed  was  moistened  when  it  was 
under  the  action  of  the  muller  stones  by  sprink- 
ling water  upon  the  layer  of  seed  beneath  the 
stones,  the  heat  beinff  applied  afterwards  by  a 
separate  operation.  At  other  times  both  heat 
and  moisture  were  applied  after  the  seed  had 
been  run  through  the  mullers,  and  was  in  the 
form  of  meal  in  the  heater  As  the  last  step  in 
the  process  the  seed  thus  crushed  and  disinte- 
grated and,  in  moist  and  warm  condition,  was 
usually  placed  in  haircloth  mats  or  bags,  and 
subjectea  to  hydraulic  pressure,  by  which  means 
the  oil  was  extracted.  This  was  the  state  of 
the  art,  and  this  the  usual  process  when  the 
complainant  obtained  his  patent." 

The  court  then  states  the  process  set  out  in 
the  appellants  patent  and,  after  some  observe 
tions  thereon,  proceeds  to  say: 

''The  crushing  of  oleaginous  seed,  so  thai 
ultimately  it  may  be  In  condition  for  the  appli 
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eopj  of  opinloD  reoofd  strictly  followed,  except  as  to  sooli  loftoeoee  wotdi  toA 
flgures  as  are  endoaed  In  oraoketa.] 


ALFRED  B.   LAWTHER,  Appt., 

V, 

(SABLES  8.  HAMILTON  et  at. 

0ea  ft.  a  Bepotter^ed.  1-lU 

l^tm/tr  trmUng  oUaginoui  9eed»—tpeeifloar 
iim,  0f^  cf-^pwrtham  qf  instrumefU, 

gTBnted  to  Alfred  B.  Lawther^Sept. 

tmpForenienti  in  procoases  of 

aaeda,  ia  ndld*  as  apatent  for  a 

diMOTery  thereby  muented  ia 

sofllcleQUy  deacribea  the 


of  a  patent  ia  to  be  construed 
;  cf  Chat  knowtodce  whloli  existed  in  the 
of  Ita  date, 
pafeeoted  by  the  above  mentioned 
10  be  llmlted,  by  the  clear  trirms  of  the 
10  the  use  of  the  kind  of  Instmment- 
onely:  In  the  flnt  part  of  the 
■e  of  powerful  rerolTinflr  rollers  for 
nls  between  them  under  preasure; 
the  oatent  Is  sustainable. 
pwelBae  of  a  set  of  these  rollers,  by  de- 
.wirii  the  koowledse  and  consent  of  the 
confer  coiiseot  upon  defendant 


[No.  ».J 
OC  «9«  SI,  1887.  DeeidtdJM.  9, 1888. 

IHIAL  f  roB  the  Circuit  Court  of  tbeUnited 
■Mb  lor  tbe  EMt«rn  District  of  Wisoon- 


for  fafringiiif  a  patent    The  circuit 
tbe  actiovL    The  plaintiff  ap- 

are  follj  stated  in  the 

W.  MmnAmjwoA  Bimund 


ot  the  patent  sued  upon 
pttteotable. 

94  U.  8.  780  (84: 189); 
—  ,109  U.  8.  708  (26:279); 
'.  I  Web.  Pat  Caa.  487. 
Um  oatoit  precbely  corers  the 
Of  Lawtber.  and  no  more, 
a  eombfoaUoo  of  aeTenl  steps 
•Hraji  10  be  oonatruad  at  cortg* 

V.  8.  Boos  91. 


Sevm^ur  ▼.  OOoms,  78  XJ.  8. 11  Wall  618 
(90: 88);  8.  0.  2  Whitm.  Pat  Cas.  292;  Chmld 
▼.  Bee$,  82  U.  8.  15  WaU.  187  (21:89);  8.  C.  2 
Whitm.  Pat  Cas.  442*;  Goodyear  ▼.  N.  J.  Cent. 
B.B.(h.2  Wall.  Jr.  856;  8  0.1  Fish.  Pat. 
Cas.  681. 

The  patent  is  for  an  entire  process,  made  up 
of  several  constituents.  The  patentee  does  not 
claim  to  have  been  the  inventor  of  the  constitu- 
ents. The  exclusive  use  of  them  singly  is  not 
secured  to  him.  Wbat  is  secured  is  their  use 
when  arranged  in  the  process. 

Mnory  yr.WhUney,  2  Whitm.  Pat  Cas.  486; 
Rvan  ▼.  Goodwin,  8  Sumn.  614;  Lee  v.  Blandy, 
2  Fish.  Pat  Cas.  98;  Oould  ▼.  Bee$,  2  Whitm. 
Pat  (Das.  489;  How  ▼.  Morion,  1  Fish.  Pat. 
Cas.  586;  Mantf  ▼.  8iter,  1  Fish.  Pat  Cas.  17. 

Mr.  Charles  E.  Shepaj?d*  for  appellees: 

The  appellant's  process  is  not  a  novel  and 
patentable  invention. 

It  is  not  a  process  within  the  sense  of  the 
patent  law. 

Coming  v.  Burden,  56  U.  8.  15  How.  259 
(14: 68(0;  MaeKayy.  Jademan,  12  Fed.  Rep. 
615;  Qom  V.  Cameron,  14  Fed.  Rep.  576; 
Walker,  Patents.  §§8-14;  Baehuey.Broomaa, 
115  U.  S.  429(29:419);  Weetam  Electric  Mfg. 
Co.  V.  An»onia  Bran  S  C.  Co.  114  U.  S.  447 
(29:210);  BoUieterY,  Benedict  S  B.  Mfg.  Co. 
118  U.  8.  59  (28:  901);  King  ▼.  GaUun,  109  U. 
8.99  (27:870):  F^reey  Mulford,  m  U.  8. 
112^96:98);  RfU^m  T.  Ji<im^t<m,  104  U.  8.  485 
(26: 807). 

Mr.  Justice  Bimdloj  deUvarad  tbe  (^rfnioo 
of  the  court: 

The  appellant,  Alfred  B.  Lawtber,  filed  his 
bill  in  the  court  below  against  tbe  appellees, 
alleging  that  they  were  mfringing  a  patent 
mntea  to  him  on  the  28th  of  September,  1875, 
for  certain  improvements  in  processes  of  treat- 
ing oleaginous  seeds,  and  pr^ins  for  an  ac- 
count of  profits  and  damages,  and  an  in]un<>- 
tion.  Tbe  circuit  court,  bdng  of  opinion  that 
tbe  patent  oould  not  be  sustained  at  a  patent 
for  a  process  (which  it  was  claimed  to  be)  dis- 
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missed  the  bilL  We  are  called  upon  to  reTiae 
this  decision. 

In  the  specification  of  the  patent  the  pa- 
tentee states  that  the  object  of  his  invention  is 
to  improve  the  process  of  working  flaxseed, 
linseea,  and  other  oil  seeds,  in  such  a  manner 
that  a  jneater  yield  of  oil  is  obtained  at  a  con- 
siderable saving  of  time  and  power  in  the  nm- 
ning  of  the  ending,  mixing,  and  pressing  ma- 
chines, while  also  a  cake  of  superior  texture  is 
produced. 

The  specification  proceeds  as  follows:  '  ''Hith- 
erto it  has  been  the  practice  to  crush  the  oil 
seeds  between  revolving  rollers,  and  completing 
the  imperfect  crushing  by  passing  them  under 
heavy  stones  known  as  edge-runners  or  mullers, 
under  addition  of  a  quantity  of  water,  the 
crushed  and  moistened  seed  beinfl;  then  taken 
from  the  muller  stones  and  stirred  in  a  heated 
steam  jacketed  reservoir  preparatory  to  being 
placed  mto  the  presses  for  extracting  the  o*l. 

"  This  process  has  been  found  imperfect  in 
regard  to  many  points,  but  mainlv  on  account 
of  the  over  grinding  of  portions  of  the  seed  and 
the  husks  or  bran  when  the  seeds  were  exposed 
for  too  long  a  time  to  the  action  of  the  muller 
stones,  BO  as  to  form  a  pasty  mass  and  produce 
an  absorption  of  oil  by  the  fine  partides  of 
bran,  while  on  the  other  hand  the  under  grind- 
ing, by  too  short  an  action  of  the  stones,  ren- 
dered the  presses  incapable  of  extracting  the 
full  amount  of  oil  from  the  seed.  *  *  * 

**  My  process  is  intended  to  remedy  the  de- 
fects of  the  one  at  present  in  use,  and  consists 
mainly  in  conveying  the  oil  seeds  through  a 
vertical  supply  tube  and  feeding  roller,  at  such 
degree  of  pressure  to  powerful  revolving  roll- 
ers that  each  seed  is  individually  acted  upon, 
and  the  oil  cells  fully  crushed  and  disLotegrated. 
They  are  then  passed  directly,  without  the  use 
of  muller  stones,  to  the  mixmff  machine  to  be 
stirred,  moistened,  and  heatea  by  the  admis- 
sion of  small  jets  of  water  or  steam  to  the  mass, 
and  then  transferred  to  the  presses.  «^ 

"  The  oil  seeds  are  by  niv  new  process  first 
conveyed  to  a  hopper  and  fluted  s^  roller  at 
the  top  of  an  upnght  feed  tube  of  the  crushing 
machine,  by  which  the  seeds  are  fed,  under 
suitable  pressure,  to  revolving  rollers  of  suf- 
ficient power,  which  run  at  a  surface  speed  of 
about  150  to  200  feet  per  minute. 

"  The  pressure  on  the  seeds  in  the  feed  tube 
is  necessary,  as  the  oil  seeds  would  otherwise 
not  feed  readily  into  rollers  revolving  under 
great  pressure.  The  oil  seeds  are  thereby  com- 
pelled to  pass  evenly  and  steadily  through  the 
rollers,  which  have,  therefore,  a  chance  to  act 
on  all  of  them  and  break  the  oil  cells  uniformly 
without  reducing  any  portion  to  a  pasty  con- 
dition. The  bran  is  also  left  comparatively 
coarse,  so  that  it  shows  the  nature  or  the  seed 
afterpressing. 

**  Tne  muller  stones  and  their  over  or  un- 
der grinding  of  any  portion  of  the  seeds  are 
entirely  done  away  with  by  this  mode,  which 
not  only  makes  the  machinery  less  expensive, 
but  produces  also  a  saving  of  power  required 
in  runniD^  the  same.  The  crushed  seeas  are 
next  placcNci  in  a  steam  jacketed  reservoir  of  the 
mixing  machine,  where  they  are  stirred,  moist- 
ened, and  heatea  by  perforated  revolving  stir- 
rer arms,  which  throw  jets  of  water  or  steam 
into  the  mass  so  as  to  thoroughly  permeate  and 
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mix  the  same.  The  crushed  and  moistened  masi 
is  transferred  to  the  presses  for  the  extnctbo 
of  the  oil,  which  opmtion  requires  less  power 
on  account  of  the  uniformity  of  the  mass,  pro- 
duces a  greater  yield  of  ou,  and  furnishes  an 
improved  quality  of  oil  cake,  or  reeidne,  d 
open  grained,  flaky  nature,  capable  of  beinf 
split  in  regular  pieces  at  right  angles  to  the  £ 
rection  of  the  pressure." 

Having  thus  described  his  invention,  the  pi- 
tentee  states  his  claim  to  be  the  process  of  cnuli- 
ing  oleaginous  seeds  and  extracting  the  oil 
therefrom,  consisting  of  the  following  sacces- 
sive  steps,  viz.:  the  crushing  of  the  seeds  un- 
der pressure,  the  moistening  of  the  seeds  by  di- 
rect subjection  to  steam,  and  finally  the  ex- 
pression of  the  oil  from  the  seed  by  suitable 
pressure,  as  and  for  the  purpose  set  forth. 

The  purpose  and  effect  of  the  inventioD 
claimed  by  the  patentee  as  a  new  process, 
and  the  argument  against  the  validity  of  the 
patent  as  a  patent  for  a  process,  cannot  be  bet- 
ter or  more  clearly  stated  than  is  done  in  the 
opinion  of  the  court  below,  monounced  by 
/tM^  Dyer,  31  Fed.  Rep.  611.    We  quote  there- 
from as  follows:  '*The  proofs  show,  and  in 
fact  it  is  undisputed,  that  formerly  in  thepnx;- 
ess  of  extracting  oil  from  fiaxseed.  the  seed 
was  subjected  to  the  crushing  and  disintomt- 
ing  action  of  the  muller  stones,  which  consisted 
of  two  large  and  very  heavy  stone  wheels, 
mounted  on  a  short  horizontal  axis  attached  to 
a  vertical  shaft.    By  the  rotation  of  this  shaft 
^e  stones  were  caused  to  move  on  their  edges 
shortly  around  in  a  circular  path  upon  a  stone 
bed  plate,  with  a  peculiar  rolling  and  grinding 
action,  upon  a  layer  of  fiaxseed  placed  on  th* 
bed  plate.    This  was  the usual  mechanical  ap- 
pliance in  connection  with  the  operating  move- 
ment of  the  muller  stones.    By  this  means  such 
portions  of  the  seed  as  came  in  contact  with  the 
muller  stones  were  reduced  to  a  complete  stats 
of  pulverization.    To  facilitate  the  disintegrst- 
ing  action  of  the  muller  stones,  the  seed  was 
generally  first  more  or  less  crushed  by  passing  it 
mrough  one  or  more  pairs  of  rollers,  thus  bet- 
ter preparbg  It  for  the  rubbing  and  grinding 
action  of  the  muller  stones.    The  further  trea^ 
ment  of  the  seed  required  the  application  of 
heat  and  moisture,  and  this  was  accomplished 
in  various  ways.     Sometimes  the  heat  and 
moisture  were  applied  by  a  steaming  device  be- 
fore the  seed  was  crushed  by  the  muller  stones; 
sometimes  the  seed  was  moistened  when  it  was 
under  the  action  of  the  muller  stones  by  sprink- 
ling water  upon  the  layer  of  seed  beneath  the 
stones,  the  heat  beinff  applied  afterwards  by  a 
separa^  operation.    At  other  times  both  heal 
and  moisture  were  applied  after  the  seed  had 
been  run  through  the  muUers,  and  was  in  the 
form  of  meal  in  the  heater.     As  the  last  step  in 
the  process  the  seed  thus  crushed  and  disinte- 
grated and,  in  moist  and  warm  condition,  was 
usually  placed  in  haircloth  mats  or  bags,  and 
subjectea  to  hydraulic  pressure,  by  wiiicb  meanj 
the  oil  was  extracted.    This  was  the  state  oi 
the  art,  and  this  the  usual  process  when  th< 
complainant  obtained  his  patent." 

The  court  then  states  the  process  set  out  ii 
the  appellants  patent  and,  after  some  observa 
tions  thereon,  proceeds  to  say: 

''The  crufdung  of  oleaginous  seed,  so  tha 
ultimately  it  may  be  in  condition  for  the  applj 
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cation  of  hydraulic  presfore,  was  alwa ja  a  step 
iDd,  Dece^arily,  tbe  first  step  in  the  process  of 
eztractiDg  the  oil  theref  ronL  As  we  have  seen, 
that  step  was  formerly  accomplished  by  means 
of  rollers  and  muller  stones.  The  complainant 
ascertained,  by  practice,  that  in  crashing  the 
seed  the  teanng,pu]Terizing  action  of  the  muller 
stones  was  injurious,  and  so  he  dispensed  with 
that  mechanical  operation  in  the  crushing  step 
of  the  process,  and  employed  the  rollers  alone. 
He  thereby  simply  omitted  one  of  the  instru- 
mentalities preTiouslv  used  in  the  first  stage  of 
treatment  of  the  seea.  This  was  undoubtedly 
a  usefiil  improvement,  but  it  was  not  the  in- 
vention or  discovery  of  a  new  process.  Each 
step  in  the  process  existed  and  was  known  be- 
fore, namely:  crushing  the  seed,  beating  and 
moistening  it,  and  fiiudlv  tbe  application  of 
hydraulic  pressure.  What  the  complainant 
accomplished  was  a  change  in  mechanical  ap- 
pliances and  operation,  by  which  an  existing 
process  and  eacn  step  thereof  were  made  more 
effective  in  its  results.  For  this  he  may  have 
been  entitled  to  a  mechanical  patent  *  *  * 
He  discovered  that  more  advantageous  results 
were  attainable  by  dispensing  with  the  use  of 
muller  stones;  and  that  these  results  were  also 
promoted  by  Uie  improved  construction  of  the 
rollers  and  other  mechanical  appliances  for 
heating  and  moistening  the  seed  is  quite  ap- 
parent. The  discovery  or  invention  was  not  of 
a  new  series  of  acts  or  steps  constituting  a  proc- 
ess, bat  only  of  certain  mechanic  dianees  in 
carrying  into  effect  the  well  known  old  steps 
of  the  process." 

Tbe  view  thus  taken  by  tht  court  below 
seems  to  us  open  to  some  criticism.  If,  as  that 
court  says,  and  we  think  rightly  says,  the  omis- 
sion of  me  muller  stones  is  a  real  improvement 
in  the  process  of  obtaining  the  oil  from  the 
flaxseed,  if  it  produces  more  oil  and  better  oil 
cakes,  and  it  is  new,  and  was  not  used  before, 
why  is  it  not  a  patentable  discovery  ?  And  why 
is  not  such  new  method  of  obtaining  the  ou 
and  making  the  oil  cakes  a  process?  There  is 
no  new  machinery.  The  rollers  are  an  old  in- 
strument, the  mixing  machinery  is  old,  the  hy- 
draulic press  is  old;  the  only  thing  that  is  new 
is  the  mode  of  using  and  applying  these  old 
instrumentalities,  i&id  what  is  that  but  a  new 
process?  This  process  consists  of  a  series  of 
acts  done  to  the  flaxseed.  It  is  a  mode  of  treat- 
ment. The  first  part  of  the  process  is  to  crush 
the  seeds  between  roUers.  rerhaps,  as  this  is 
the  only  breaking  and  crushing  of  the  seed 
which  is  done,  the  rollers  are  required  to  be 
stronger  than  before.  But  if  so,  it  is  no  less  a 
process. 

The  evidence  shows  that,  although  the  crash- 
teg  of  the  seed  by  two  horizontaf  rollers,  and 
then  passing  it,  thus  crushed,  under  the  muller 
stones,  was  the  old  method  commonly  used, 
yet  that,  for  several  years  before  Lawther  took 
out  his  patent,  a  more  thorough  crushing  had 
been  effected  by  the  employment  of  four  or  tve 
strong  and  heavy  rollers  arranged  on  top  of  one 
another  in  a  stack,  stiU  using  the  muller  stones 
to  grind  and  moisten  the  crushed  seed  after  it 
WW  passed  through  the  rollers.  The  invention 
of  Lawther  consisted  in  discarding  the  muller 
stones  and  passing  the  crushed  seed  directly 
into  a  mixing  madiine  to  be  stirred,  moistened 
nnd  heated  l^  Jets  of  steam  or  water,  and  then 
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transferring  the  mass  to  the  presses  for  the  ex- 
pression of  the  oil  by  hydraulic  or  other  power. 

The  machinery  and  apparatus  used  by  Law- 
ther had  all  been  used  before.  His  only  dis- 
covery was  an  improvement  in  the  process. 
He  found  that  by  altogeUier  omitting  one  of  the 
steps  of  the  former  process,  the  grioding  and 
mixin|^  under  the  muller  stones,  and  mixing  in 
the  mixing  machine  by  means  of  steam,  a  great 
improvement  was  effected  in  the  result. 

Why  should  it  be  doubted  that  such  a  dis- 
covery is  patentable?  It  is  highlv  useful,  and 
it  is  shown  by  the  evidence  to  have  been  the 
result  of  careful  and  long  continued  experi- 
ments, and  the  application  of  much  ingenuity. 

By  the  omission  of  the  mullers  greater  care 
may  be  necessary  on  the  part  of  the  workman 
in  carrying  on  the  operations,  especially  in 
watching  tne  moistening  and  mixing  process  so 
as  to  produce  the  proper  moistare  and  consist- 
ency of  the  mass  before  subjecting  it  to  hy- 
draulic pressure.  But  though  it  be  true  that 
the  new  process  does  reqaire  greater  care,  and 
even  greater  skill,  on  the  part  of  the  workman 
than  was  formerly  required,  this  does  not 
change  its  character  as  being  that  of  a  process, 
nor  does  it  materially  affect  its  utilitv. 

The  only  question  which,  in  our  view,  raises 
a  doubt  on  the  validity  of  the  patent  is  wheth- 
er it  sufficiently  describes  the  process  to  be  fol- 
lowed in  order  to  secure  the  beneficial  results 
which  it  promises.  The  patentee,  when  on  the 
witness  stand,  stated  that  the  invention  was 
perfected  on  Uie  second  day  of  June,  1874:  that 
it  was  the  result  of  a  long  series  of  experiments 
which  were  not  entirely  successful  until  that 
date.  His  account  of  it  is  thus  elicited  on  his 
cross  examination: 

67.  When  did  this  invention,  as  you  claim 
it,  as  you  describe  it  in  this  patent,  first  t^DB 
tangible  and  practical  shape  in  your  mind  aa  a 
whole  process? 

A.  Complete  and  perfect  in  1874. 

68.  Whatthne? 

A.  Between  the  81st  of  May  and  the  second 
of  June. 

69.  What  was  the  particular  improvement 
that  produced  the  chan^  in  results  at  that  time? 

A.  It  was  the  perfectmg  of  all  of  the  improve- 
ments, the  harmonious  working  of  all  the 
changes  that  we  had  made  in  the  matter;  most 
of  the  changes  had  taught  us  something,  and 
when  we  learned  it  all  we  knew  it. 

60.  What  particular  thing  brought  about  that 
change  at  that  time? 

A.  I  don't  know  that  I  could  locate  anjr  par^ 
ticular  thing  of  any  importance  or  magnitude. 

61.  What  did  you  do  different  on  the  first  or 
second  of  June  or  thereafter  from  what  you 
had  done  on  the  80th  of  May  or  theretofore? 

A.  I  have  answered  that  before  as  near  as  I 
can.  I  onlv  know  it  was  the  culmination  of  all 
previous  efforts,  our  knowledge,  and  our  ap- 
paratus. 

62.  Was  the  change  caused  by  anything  more 
than  your  men's  increased  practical  skill  and 
expenence  in  working  seed  m  that  new  way? 

A.  Added  to  the  apparatus,  yes,  sir;  that  was 
just  it  exactly.  We  couldn't  have  done  it  with- 
out the  proper  appliances;  and  with  the  proper 
appliances  we  couldn't  have  done  it  without  the 
knowledge;  the  two  things  come  together.  The 
whole  thing  was  a  series  of  infinitely  small  steps. 
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68.  Wasn't  the  apparatus  the  same  on  the 
80th  of  May  and  after  the  second  of  June? 

A.  I  have  no  record  of  anj  experiment  or 
change  having  been  made  dunng  that  time,  nor 
do  I  recollect  of  any  changes.  It  is  possible 
that  it  was  precisely  similar. 

64.  Isn't  that  your  best  recollection,  that  it  is 
similar? 

A.  I  have  no  recoUection  about  it  one  way 
or  the  other.  One  of  our  greatest  difficulties 
was  the  unilorm  moistening  of  the  seed.  We 
changed  the  moistening  apparatus  in  a  great 
many  different  ways.  Some  of  them  involyed 
the  delay  of  a  day,  some  of  them  an  hour,  some 
of  them  a  few  minutes.  Some  such  changes 
as  that  might  have  been  made  in  the  time 
spoken  of. 

65.  No  change  was  made  in  the  rolls  in  that 
time,  was  there? 

A.  Not  that  I  know  of. 

66.  Nor  in  the  heater  apparatus  or  in  the 
presses  at  that  time? 

A.  No;  we  didn't  change  the.  body  of  that 
beater;  probably  not  the  presses. 

67.  On  the  SOth  day  of  May,  and  some  time 
previously,  didn't  you  crush  the  see*^  under 
rolls  as  the  first  step? 

A.  Yes. 

68.  And  then  moisten  it? 
A   Yes. 

69.  And  then  heat  it? 
A.  Yes. 

70.  And  then  extract  the  oil  by  pressure  In 
the  presses? 

A.  Yes;  some  of  it;  all  that  we  did  extract. 

71.  Are  not  those  the  same  steps  in  the  proc- 
ess of  making  oil  that  you  used  on  the  second 
of  June,  and  ever  since? 

A.  That  is  the  process  today." 

From  this  statement  it  is  apparent  that  the 
beneficial  result  is  due,  not  only  to  a  proper  de- 
gree of  crushing  of  the  seed  in  the  rolls,  but  to 
a  proper  and  uniform  moistening  of  the  crush^ 
material  in  the  heatingmachine  before  it  is 
subjected  to  pressure.  The  question  is  wbeUier 
the  patent  sufficiently  descnbei»  the  operation 
to  be  performed  in  order  to  accooiPiish  these 
results. 

After  a  careful  consideration  ot  the  specifica- 
tion of  the  |)atent,  and  in  view  of  the  principle 
of  law  that  it  is  to  be  construed  in  the  light  of 
that  knowledge  which  existed  in  the  art  at  the 
time  of  its  date,  we  are  satisfied  that  it  does 
sufficiently  describe  the  process  to  be  followed. 
EveiT  step  of  this  process  was  already  under- 
stooa,  although  not  connected  in  the  manner 
pointed  out  in  the  patent  The  following  things 
were  known  and  used  before  the  ^nting  of 
the  patent,  to  wit:  first,  the  crushme  of  the 
seed  between  powerful  revolving  roUers,  fed 
thereto  by  a  supply  tube  and  feedm^  roller,  so 
as  to  pass  in  a  sheet  of  uniform  thickness  be- 
tween the  roUers;  second,  the  moistening,  mix- 
ing and  heating  of  the  crushed  mass  by  means 
of  steam  and  water  in  a  mixing  machine;  third, 
the  pressure  of  the  material  thus  prepared,  in 
molds,  by  means  of  hvdraulic  power.  These 
several  steps  being  well  known  in  the  art  when 
the  patent  was  applied  for,  required  no  partic- 
ular explanation.  The  patentee  hod  only  to 
say  to  the  oil  manufacturers  of  the  country  what 
he  did  sav,  namely:  crush  your  seed  evenly  and 
sunicicutly  between  powerful  rollers  ashereto- 
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fore;  and,  then,  instead  of  passing  it  under  the 
mailer  stones,  as  ^ou  have  heretofore  done, 
transfer  it  immediately  to  the  well  known, 
steam  mixing  machine,  and  moisten  and  mix  it 
equably  and  sufficienUy  tor  pressing.  Every 
ou  manufacturer  in  the  country  womd  under-  [1 
stand  him.  They  would  also  understand  that 
it  might  require  additional  care  and  skill  to 
make  the  new  process  work  successfully.  It  ii 
evident  that  they  did  understand  him,  and  that 
the  manufacture  of  linseed  oil,  and  oil  cakes, 
has  ever  since  been  greatly  improved  and  facil- 
itated by  the  invention. 

But  whilst  we  are  satisfied  that  the  inven* 
tion  is  that  of  a  process,  it  is  nevertheless  lim- 
ited by  the  clear  terms  of  the  specification,  at 
least  so  far  as  the  crushing  of  the  seed  ii  con- 
cerned, to  the  use  of  the  kind  of  instrumental 
ity  described,  namely:  in  the  first  part  of  the 
process,  to  the  use  of  powerful  revolving  roll- 
ers for  crushing  the  seed  between  them  under 
pressure.  The  claim  cannot  have  the  broad 
generality  which  its  terms,  taken  literally, 
miffht  at  first  siffht  seem  to  imply.  But  lim- 
ited as  suggestea,  it  seems  to  us  sustainable  in 
law. 

It  is  true  that  the  descri^on  also  calls  for  the 
use  of  a  vertical  supply  tube  and  feeding  roller. 
The  latter  is  probably  essential  as  a  means  of 
distributing  the  fiow  of  the  seed  in  a  sheet  of 
even  thickness  to  the  rolls.  But  the  vertical 
supply  tube  is  evidently  an  incidental  arrange- 
ment, suited  to  one  position  of  the  rollers, 
namely:  where  a  pair  of  rollers  are  set  side  by 
side.  Where  they  form  a  pile,  on  top  of  one 
another,  a  vertical  tube  would  be  inapplicable. 
In  such  case  the  equivalent  would  be  a  slanting 
tube,  or  inclined  plane.  The  vertical  tube  is 
clearly  not  an  essential  part  of  the  instrument- 
ality used,  and  constitutes  no  limitation  of  the 
process. 

The  appellees  also  contend  that  they  do  not 
(in  the  words  of  the  claim)  '*  moisten  the  seeds 
by  direct  subjection  to  steam."    It  is  proven, 
however,  that  they  do  moisten  the  seeds  by  a 
shower  of  sproy  in  the  mixing  machine,  pro- 
duced by  directing  a  jet  of  steam  against  a 
small  stream  of   water.    This  is  within  the 
claim  of   the  patent.    The   specification   de- 
scribes the  process  of  moistening  the  seeds  as 
follows:    "They  are  then  passed  (after  being 
crushed)  directly,  without  the  aid  of  muller 
stones,  to  the  mixinc  machine  to  be  stirred, 
moistened  and  heated  oy  the  admission  of  small 
jets  oi  water  or  steam  to  ihemsss."  Again:  **The 
crushed  seeds  are  next  placed  in  a  steam  jack- 
eted reservoir  of  the  mixing  machine,  where 
they  are  stirred,  moistened  and  heated  by  per- 
forated revolving  stirrer  arms  which  throw  jets 
of  toater  or  steam  into  the  mass,"  etc.  Then  the 
claim  is  for  three  successive  steps,  viz. :  the 
crushing  of  the  seeds  under  pressure,  the  moist- 
ening of  the  seeds  by  direct  subjection  to  steam, 
and  the  expression  of  the  oil  by  suitable  pres- 
sure.   These  words  are  to  be  read  in  tbe  Ught 
of  the  explanations  in  the  descriptive  part;  and 
thus  read,  it  is  apparent  that  the  meaning  of 
the  claim  is  that  the  crushed  seeds  are  to  be 
moistened  and  heated  by  the  use  of  steam,  ur 
steam  and  water,  immediately  after   coming 
from  the  rollers,  without  any  aid  from  muller 
stones.  This  is  precisely  what  the  appellees  do. 

One  of  the  defenses  set  up  is  an  implied 
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HceDse.  It  seems  that  Lawther  has  aootber  pa- 
tent for  some  improvement  in  the  stack  of  roll- 
ers now  conmionly  used  for  crushing  the  seed, 
and  supplies  them  to  order  through  a  foundry- 
man  by  the  name  of  McDonald.  The  appel- 
lees purchased  a  set  of  these  rollers  from  Mc- 
Donald, with  the  knowledge  and  consent  of 
Lawther.  These  roUers  were  returned  on  ac- 
count of  some  imperfection  in  the  material; 
but  the  frame  was  retained,  and  the  appellees 
procured  fdmilar  rollers  made  elsewhere.  They 
contend  that  by  this  transaction  Lawth^gave 
his  consent  to  tbdr  use  of  his  process.  We  do 
not  think  that  there  is  sufficient  evidence  of  any 
such  consent.  The  \ise  of  the  rollers  did  not 
necessarily  involve  the  use  of  the  process,  and 
there  is  no  proof  that  anything  was  said  about 
the  process. 

Other  points  were  raised  which  we  do  not 
deem  it  necessair  to  discuss.  We  cannot  but 
think  that  Lawther  discovered  a  new  process 
of  manufacturing  oil  from  seeds,  and  Uiat  he 
was  entitled  to  a  patent  therefor;  and  we  are  of 
opinion  that  the  patent  in  suit,  construed  as  we 
have  suggested,  is  a  good  apd  valid  patent. 
We  are  b&o  of  opinion  that  the  appellees  in- 
fringe the  patent,  and  that  they  have  not  shown 
any  legal  oefense  to  the  suit  It  follows  that 
the  appellant  is  entitled  to  a  decree  for  an  in- 
junction and  an  account  of  profits  and  damages, 
as  prayed  in  the  bilL 

Thedeere^ofUije  Oireuii  Court  i»  therefore  re- 
Ter$ed,  and  the  eatt»e  remanded^  with  inetruetioni 
to  enter  a  decree  for  the  appellatU,  and  take  such 
further  Tproetedingeae  may  be  ineonfcrmitywith 
thU  opinion. 


UNITED  STATES,  ex  rel,  J.  K.  McLEAN, 

Plff.  in  Err., 

WILLIAM  F.  yiLAS,  Ft^nuuter- General. 

(See  8.  a  Reporter's  ed.  85-97.) 

Beat^ustment  of  poetmaster^  ealarie^^-uohen 

made — baeieqf. 

L  Under  the  statutes  on  the  subieot,  the  post- 
master-ffeneral  is  not  under  legal  ohUcration  to  re- 
adjust the  salaries  of  postmasterB  oftener  than  onoe 
in  two  years. 

2.  The  postmaster-general  is  expressly  authorized, 
within  his  discretion,  to  make  such  readjustment, 
in  special  casen,  upon  satisfactory  representation, 
as  much  oftener  as  he  may  deem  expedient. 

8.  Sucdi  readjustment,  when  it  takes  place,  can 
only  establish  the  amount  of  the  salary  for  two 
years  thereafter;  and  no  such  readjustment  can  be 
m&de,  unless  there  are  quarterly  returns  for  two 
years  preceding  such  readjustment,  on  which  it  can 
Debased. 

[No.   1041.] 

Argued  Not).  £1,  SS,  1887.  Bedded  Jan.  9, 1888. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia.    Afflrmed. 

A  iudgment  of  the  Supreme  Court  of  the 
District  of  Columbia  was  rendered  in  favor  of 
the  Postmaster-Gteneral,  in  an  action  for  a  writ 
of  mandamus  to  compel  him  to  readjust  the 
plaintiff's  salary. 

The  facts  and  case  are  fully  stated  in  the 
opinion. 

Mesere.  S.  F.  Phillips  and  H.  Spaiildinijf, 
for  the  relator: 
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The  ministerial  duty  imposed  upon  the  Post- 
master-General by  the  Statutes  of  1864,  1866 
and  1888  required  readjustment  for  cases  like 
that  of  the  relator  from  one  quarter  to  another; 
each  readjustment  to  be  upon  the  basis  of  the 
quarter  preceding,  and  to  take  effect  for  the 
quarter  following.  The  Act  of  1886  is  without 
effect  upon  this  case. 

Meesre.  A.  H.  Garland,  Atty-Oen.  Robt. 
A.  Howard,  Aeet.  Atty-Gen.,  and  Edwin  £• 
Bryant,  Asst  Atty-Gen.  P.  0.  Dept.,  for  de- 
fendant in  error: 

The  writ  of  mandamue  can  issue  against  the 
head  of  the  department  only  to  compel  the  per- 
formance of  a  simple  ministerial  duty,  involv- 
ing the  exercise  of  no  discretion. 

Kendall \.  U,  8.  87 U.S.  12 Pet. 524(9:1181); 
Decatur  v.  Paulding,  89 U.  S.  14  Pet.  521(1 0:571); 
U.  8.  V.  Guthrie,  58  U.  S.  17  How.  802(15:105); 
HuU  V.  Comr.  of  Patents,  2  MacAr.  189;  Ex  rel. 
Bigelow,  2  MacAr.  24;  U.  8.  v.  Edmunds,  73 
U.  S.  5  Wall.  568  (18:692);  Coxy,  U.  8,  76  U. 
S.  9  Wall.  812  (19:588);  U,  8.  v.  Key,  8  MacAr. 
828;  U.  8.  v.  McLean,  95  U.  S.  750  (24:579) 

The  courts  will  not  send  this  writ  to  compel 
the  head  of  a  department  to  revise  and  overrule 
the  judgment  and  action  of  his  predecessor, 
even  if  that  action  and  judgment  be  erroneous. 

U.  8.  V.  Chandler,  2  Mackey,  527;  U.  8.  v. 
Bank  of  Metropolis,  40  U.  S.  15  Pet.  401  (10:783); 
6  Ops.  Attys-Gen.  29.  240;  9  Ops.  Attys-Gen. 
800  and  887;  12  Ops.  Attys-Gen.  169,  856;  18 
Ops.  Attys-Gen.  88  and  226,  887.  457;  14  Opa. 
Attys-Gen.  275;  lU.  v.  U.  ^a  20  Ct  CL  842; 
Jackson  v.  U.  8.  lO.Ct.  CI.  505;  17.  8.  v.  8tone, 
69  U.  S.  2  WaU.  585  (17:767). 

The  Act  of  1888  was  an  act  of  grace  on  the 
part  of  Congress.  Postmasters  who  had  lost 
their  rights  by  laches  could  not  sue  in  the  Court 
of  Claims,  because  a  readjustment  was  first 
necessary. 

U.  8.  V.  McLean,  95  U.  S.  750^:679);  17. 8. 
▼.  CJiandler,  2  Mackey,  527;  De  Groot  v.  U.  8. 
72  XT.  S.  5  Wall.  419  (18:700);  Gordon  v.  U.  8. 
74  U.  S.  7  Wall.  188(19:85);  Chorpenning  y.  U. 
8.  94  U.  S.  897  (24:126). 

Mandamus  is  but  an  action  at  law. 

Kendall  v.  8tokes,  44  U.  S.   8  How.   100 

Sl:512);  Kentucky  v.  Dennison,  65  U.  S.  24 
ow.  97  (16:725). 

The  Act  prohibiting  the  institution  of  this 
action  took  effect,  by  approval,  August  4, 
1886 

Matthews  V.  Zane,  20  U.  S.  7  Wheat  164, 211 
(5:425,486);  Lapeyre  v.  U.  8  84  U.  S.  17  Wall. 
198  (21:607);  U.  8.  v.  Iforton,  97  U.  S.  164 
(24:907). 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  District  of  Columbia. 

In  the  case  of  U,  8,  v.  McLean,  95  U.  S.  750 
[24:579], will  be  found  the  report  of  the  decision 
of  this  court  in  an  action  instituted  by  the  pres- 
ent plaintiff  in  error  against  the  United  States. 
The  appeal  was  taken  irom  a  judgment  of  the 
Court  of  Claims  in  favor  of  McLean  for  the  sum 
of  $569.50,  for  compensation  as  deputy  post- 
master at  Florence,  Kansas,  from  April  14, 
1871,  to  July  1,  1872,  which  was  rendered  on 
the  ground  that  he  was  entitled  to  a  readjust- 
ment of  his  salary  by  the  Postmaster-General 

929 


^97 


SUPRBMB  COXTBT  OF  THE  UnTTBD  StATM. 


Oct.  Tbut, 


) 


for  the  period  between  those  dates,  and  that  If 
such  readjustment  bad  been  made  hla  salary 
would  hnve  been  increased  by  the  amount  for 
[87]  which  the  court  rendered  judgment  in  his 
favor. 

This  court,  however,  held  on  the  appeal  that 
the  Court  of  Claims  could  not  perform  the  duty 
of  readjusting  the  sdary  under  the  Acts  which 
conferred  that  power  on  the  Postmaster-Gen- 
eral^and  that  there  was  no  legal  liability  against 
the  United  States  for  the  amotmt  claimed  by 
him  until  that  officer  had  readjusted  the  salary 
in  accordance  with  those  Acts  of  Conirress.  La 
its  opinion  the  court  suggested  that  if  the  ez- 
ecunve  officer  failed  to  do  his  duty  in  that  re- 
spect he  mij^ht  be  constrained  by  a  mandamui 
to  perform  it 

Acdnfl;  upon  this  suggestion,  and  under  the 
Act  <^  Confess  of  March  8,  1888,  which  au- 
thorized and  directed  the  Postmaster-General, 
in  proper  cases,  to  make  readjustments  of 
salaries  which  should  act  retrospectiyely,  Mr. 
McLean  made  a  dem<ind  upon  tnat  officer,  in- 
deed, he  made  two  demanos.  one  upon  Post- 
master-General Gresham  ana  the  other  upon 
Postmaster-General  Vilas,  for  such  a  readjust- 
ment. Both  of  these  officers  declining  to  com- 
ply with  his  demand,  he,  on  the  4th  day  of 
Augttst,  1886,  commenciKl  the  present  suit  in 
the  Supreme  Court  of  the  District  of  Columbia 
by  filing  therein  his  petition  tor  a  writ  of  man- 

This  petition  alleges  that  McLean  served  as 
-m  postmaster  of  the  fifth  class  at  Florence, 
Kansas,  from  or  prior  to  April  14, 1871,  to  June 
80, 1872,  and  made  full  returns  cf  the  business 
and  receipts  of  his  office  on  the  last  day  of  each 
quarter  to  the  officer  designated  by  law  to  re- 
ceive such  returns;  that  upon  the  retomsmade 
on  the  30th  of  June,  1871,  he  was  allowed  and 
paid  a  ailary  of  $1.48,  and  that  if  paid  in  com- 
missions upon  said  returns,  under  the  Act  of 
1854.  he  would  have  received  $89.12.  He  fur- 
ther declares  that  upon  all  the  returns  made  by 
him  between  July  1,  1871,  and  July  1,  1872. 
h^  was  allowed  and  paid  a  salary  of  $7,  aind 
that  if  he  had  been  paid  in  commissions  upon 
said  returns,  under  the  Act  of  1854,  he  would 
have  received  $568.64.  He  also  alleges  that 
the  Postmaster-General  refused  to  leadiust  his 
salary  as  such  postmaster  during  his  said  term 
of  service,  whereby  he  had  been  unable  to  re- 
cover his  just  compensation  In  the  Court  of 
Claims;  and  further,  that  imder  the  Act  of 
March  8,  1888.  22  Stat,  at  L.  487,  he  did,  in 
[881  writing,  present  his  application  for  such  read- 
justment to  William  F.  Vilas,  Postmaster-(Jen- 
eral,  who  refused  to  readjust  his  salary  for  the 
term  of  service  between  April  14,  lS71,  and 
July  1,  1872.  or  for  any  part  of  that  term;  and, 
therefore,  prays  the  court  for  a  writ  of  man- 
damuB  to  compel  this  readjustment 

An  amendea  petition  was  filed  in  the  lower 
court,  a  demurrer  to  the  petition  as  thus  amend- 
ed was  overruled,  and  the  respondent  then  filed 
pleas  to  the  jurisdiction  of  the  court  to  issue  a 
mandamui  in  the  case.  He  also  filed  a  very 
elaborate  answer,  in  which  many  defenses  were 
set  out,  and  among  others  a  denial  that  by  a 
true  construction  of  the  statutes  by  which  he 
was  governed  in  the  matter  of  the  readjustment 
of  sdaries  of  postmasters,  the  plaintiff  is  now 
or  ever  was  entitled  to  such  a  readjustment. 
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The  court  below,  having  issaed  a  rule  to  show 
cause  why  a  mandamui  should  not  issue,  to 
which  these  defenses  on  the  part  of  the  V<ntX 
master-Genend  were  set  up,  on  final  hearing  de> 
cided  in  his  favor,  and  discharged  the  rule.  To 
that  judgment  the  present  writ  of  error  is  di- 
rected. 

Before  proceeding  to  examine  with  minute 
ness  the  various  statutes  on  which  the  argu- 
ments turn,  it  may  be  well  to  st^te  in  condensed 
shape  the  two  propositions  relied  on  by  the  oon- 
testmg  parties  growing  out  of  the  constmction 
of  these  statutes: 

Counsel  for  the  defendant  assert  the  proposi- 
tion, that,  under  the  statutes  on  this  subject, 
which  will  hereafter  be  referred  to,  there  was 
no  obligation  resting  upon  the  Postmaster-G^en- 
eral  to  readjust  the  salaries  of  these  oflloers 
oftener  than  once  in  tifo  years;  that  such  read- 
justment, when  it  took  place,  could  only  es- 
tablish the  amount  of  the  salarv  for  two  years 
thereafter,  and  that  no  such  readjustment  could 
be  made  unless  there  were  quarterly  returns 
for  two  years  preceding  sach  readjustment  on 
which  it  could  be  baseo. 

Coimsel  for  the  plaintiff,  on  the  other  hand, 
indst  that  whenever,  upon  the  filing  of  any 
Quarterly  return  by  a  postmaster  of  the  third, 
fourth,  or  fifth  class,  it  is  shown  that  the  salary 
allowed  is  10  per  cent  less  than  it  would  be  on 
the  basis  of  commissions  tmder  the  Act  of  1854;, 
then  the  Postmaster-General  shall  review  and 
readjust  his  salary  under  the  provisions  of  the      [ 
Act,  and  that  this  duty  devolves  upon  him  at 
the  end  of  every  quarter  when  the  return  of 
the  postmaster  lor  that  quarter  shows  this  oon- 
dition  of  affairs;  so  that  he  is  compelled,  bv 
this  construction  of  the  law.  to  make  thisreaa- 
lustment  four  times  a  year  if  the  returns  juirtify 
it,  instead  of  once  every  two  years,  astheooon- 
sd  for  the  Postmaster-Genertu  contend. 

From  the  beginning  of  theGovemment  down 
to  the  year  1864  postmasters  were  paid  by  com- 
missions on  the  receipts  at  their  of&cea,  ascer- 
tained by  their  quarterly  returns  of  the  moneys 
received  for  postage,  stamps,  box  rents,  etc 
Until  1886  all  postmasters  were  appointed  bT 
the  Postmaster-General,  and  were  thence  calleSl 
deputy  postmasters.  So  much  of  the  Statute 
of  June  22, 1854,  as  is  pertinent  to  the  oonaid- 
eration  of  this  case,  is  here  inserted: 

"That  in  place  of  the  compensation  now  al- 
lowed deputv  postmasters  the  Po6tmaster-Qen> 
eral  be,  and  ne  is  hereby,  authorized  to  allo^w 
them  commissions  at  the  following  rates  on  tbe 
postage  collected  at  their  respective  ofllcea,  in 
each  quarter  of  the  year,  and  in  due  proportion 
for  any  period  less  than  a  quarter,  via.: 

"On  any  sum  not  exceeding  $100,  60  per 
cent;  but  any  postmaster  at  whose  ofllce  tbe 
man  is  to  arrive  regularly  between  the  bours 
of  9  o'clock  at  night  and  5  o'clock  in  the  inom> 
ing,  may  be  allowed  70  per  cent  on  the  first 
$100; 

"On  any  sum  over  and  above  $100,  and  iM>t 
exceeding  $400,  50  per  cent; 

"On  any  simi  over  and  above  $400,  bat  not 
exceeding  $2,400, 40  per  cent; 

"And  on  ail  sums  over  $2,400, 15  per  cent,** 
10  U.  S.  Stat,  at  L.  298. 

In  1864  Congress  changed  this  system  of  %i- 
lowing  oommiadons  on  uie  amounts  leoelvod 
by  the  postmasters  as  their  compeuMtion.  suhI 
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determined  thai  it  should  be  a  fixed  salair  in 
lieu  of  8ucb  comminions,  and  also  divided  these 
officials  into  five  classes.  So  much  of  this  stat- 
ute as  is  necessary  to  be  considered  in  this  con- 
I  ^OJ      nection  is  here  inserted : 

'*8ec  1.  That  the  annual  compensation  of 
postmasters  shall  be  at  a  fixed  salary,  in  lieu  of 
commissions,  to  be  divided  into  five  classes,  ex- 
dusive  of  the  Postmaster  of  the  City  of  New 
York. 

"Poetmasteis  of  the  first  class  shall  receive 
not  more  than  $4,000,  nor  less  than  $8,000; 

''Postmasters  of  the  second  class  shall  receive 
less  than  $8,000,  and  not  less  than  $2,000; 

"Postmasters  of  the  third  class  shall  receive 
less  than  $2,000,  and  not  less  than  $1,000; 

"Postmasters  of  the  fourth  class  shall  re- 
ceive less  than  $1,000,  and  not  less  than  $100; 

"Postmasters  of  the  fifth  class  shall  receive 
less  than  $100. 

'  "The  compensation  of  the  Postmaster  of  New 
York  shall  be  $6,000  per  annum,  to  take  effect 
on  the  first  day  of  July,  1864;  and  the  compen- 
sation of  postmasters  of  the  several  classes  afore- 
said shall  be  established  by  the  Postmaster- 
General  under  the  rules  hereinafter  provided. 

"Whenever  the  compensation  of  postmasters 
of  the  several  offices,  except  the  office  of  New 
York,  for  the  two  consecutive  years  next  pre- 
ceding the  first  day  of  July,  1864,  shall  have 
amounted  to  an  average  annual  sum  not  less 
than  $8,000,  such  offices  shall  be  assigned  to 
the  first  class;  whenever  it  shall  have  amounted 
to  less  than  $8,000,  but  not  less  than  $2,000, 
such  offices  diall  be  assigned  to  the  second  class; 
whenever  it  shall  have  amounted  to  less  than 
$2,000,  but  not  less  than  $1,000,  such  offices 
shall  be  assigned  to  the  third  dass;  whenever 
it  shall  have  amounted  to  less  Uian  $1,000,  but 
not  less  than  $100,  such  offices  shall  be  assiffned 
to  the  fourth  class;  and  whenever  it  shall  nave 
amounted  to  less  than  $100,  such  offices  shall 
be  assigned  to  the  fifth  class.  • 

"To  offices  of  the  first,  second,  and  third 
[91]  classes  shall  be  severally  assigned  salaries,  in 
even  hundreds  of  dollars,  as  nearly  as  practi- 
cable in  amount  the  same  as,  but  not  exceeding 
the  average  compensation  of  the  postmasters 
for  the  two  yean  next  preceding;  and  to  offices 
of  the  fourth  dass  shall  be  asngned  severally 
salaries,  in  even  tens  of  dollars,  as  nearly  as 
•  practicable  in  amount  the  same  as,  but  not  ex- 
ceeding, such  average  compensation  for  the 
two  years  next  preceding;  and  to  offices  of  the 
fifth  class  shall  be  severally  assigned  salaries, 
in  even  dollars,  as  nearly  as  practicable  in 
amount  the  same  as,  but  not  exceeding,  such 
average  compensation  for  the  two  years  next 
preceding. 

"Whenever  returns  showing  the  average  of 
annual  compensation  of  postmasters  for  the 
two  years  next  preceding  the  first  day  of  July, 
1864,  shall  not  nave  been  received  at  the  Post 
Office  Department  at  the  tbne  of  adjustment, 
the  same  may  be  estimated  by  the  Postmaster- 
General  for  the  purpose  of  adjusting  tbe  sala- 
ries of  postmasters  herein  provided  for. 

"Ana  it  shall  be  the  du^  of  the  Auditor  of 
the  Treasury  for  the  Post  Office  Department  to 
obtain  from  postmasters  their  quarterly  ac- 
counts with  the  vouchers  necessary  to  a  cor- 
rect adjustment  thereof  and  to  report  to  the 
Postmaster-General  all  failures  of  postmasters 
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to  render  such  returns  within  a  proper  period 
after  the  dose  of  each  quarter. 

"Sec  2.  That  the  Postmaster-General  shall 
review  once  in  two  years,  and  in  special  cases, 
upon  satisfactory  representation,  as  much  oft- 
ener  as  he  may  deem  expedient,  and  readjust, 
on  the  basis  of  the  preceaing  section,  the  salary 
assigned  by  him  to  anv  office;  but  ai^  change 
made  in  such  salary  shall  not  take  effect  until 
the  first  day  of  the  quarter  next  following  such 
order;  and  all  orders  made  assigning  or  chang- 
ing salaries  shall  be  made  in  writmg  and  re> 
corded  in  his  journal,  and  notified  to  the  Audi- 
tor for  the  Post  Office  Department. 

"Sec.  8.  That  salaries  of  the  first,  second, 
and  third  classes  shall  be  adjusted  to  take  effect 
on  the  first  day  of  July,  1864,  and  of  the  fourUi 
and  fifth  classes  at  tbe  same  time  or  at  the  com- 
mencement of  a  quarter  as  early  as  practicable 
thereafter. 

"Sec.  4.  That  at  offices  which  have  not  been 
established  for  two  years  prior  to  the  first  of 
July,  1864,  the  salary  may  be  adjusted  upon  a 
satufactory  return  by  the  postmaster  of  the  re- 
ceipts, expenditures,  and  business  of  his  office." 
18  Stat,  at  L.  886. 

By  the  Act  of  June  12, 1866,  this  Act  of  1864 
was  amended  by  adding  the  following  proviso 
to  its  second  section: 

**Pramdad,  That  when  the  quarterly  returns 
of  any  postmaster  of  the  third,  fourth,  or  fifth 
dass  snow  that  the  salary  allowed  is  10  per 
centum  less  than  it  woula  be  on  tbe  basis  of 
commissions  under  the  Act  of  1854,  fixing  com- 
pensation, then  the  Postmaster-General  shall  re- 
view and  readjust  under  the  provisions  of  said 
section."    14  U.  S.  Stat  at  L.  60. 

The  law  stood  on  these  enactments  during  the 
period  of  McLean's  service,  except  that  by  the 
consolidating  Statute  of  June  8,  1872,  17  U .  S. 
Stat  at  L.  288,  the  readjustment  of  salaries 
was  only  obligatory  when  the  compensation 
was  20  per  cent  instead  of  10  per  cent  less  than 
it  would  have  been  under  the  Act  of  1854.  Its 
language  is  as  follows: 

'^Sec.  82.  That  the  salaries  of  postmasters 
shall  be  readjusted  bv  the  Postmaster-General 
once  in  two  years,  and  in  special  cases  as  much 
oftener  as  he  may  deem  expedient;  and  when 
the  quarterly  returns  of  any  postmaster  of  the 
third,  fourth,  or  fifth  class  show  that  the  salary 
allowed  is  20  per  centum  less  than  it  would  be 
on  the  basis  of  commission,  the  Postmaster- 
General  shall  readjust  the  same." 

The  Act  of  March  8, 1888,  wbicV  authorized 
and  directed  the  Postmaster-General  to  read- 
just the  salaries  of  aU  postmasters  and  late 
postmasters  of  the  thira,  fourth,  and  fifth 
classes,  is  as  follows: 

"That  the  Postmaster-General  be,  and  he  i» 
hereby,  authorized  and  directed  to  readjust  the 
salaries  of  all  postmasters  and  late  postmasters 
of  the  third,  foiulh  and  fifth  classes,  under  Uie 
classification  provided  for  in  the  Act  of  July  1, 
1864,  whose  salaries  have  not  heretofore  been 
readjusted  under  the  terms  of  section  8  of  the 
Act  of  June  12, 1866,  who  made  sworn  returns 
of  recdpts  and  business  for  readjustment  of 
salary  to  the  Postmaster-Gteneral,  the  first  As- 
sistant Postmaster-General,  or  the  Third  As- 
sistant Postmaster-General,  or  who  made 
quarterly  returns  in  conformity  to  the  then 
existing  laws  and  regulations,  showing  that 
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the  salary  allowed  was  10  per  centum  less  than 
it  would  hav9  been  upon  the  basis  of  commis- 
sions under  the  Act  of  1854;  such  readjust- 
ments to  be  made  in  accordance  with  the  mode 
presented  in  section  8  of  the  Act  of  June  12, 
1866,  and  to  date  from  the  beginning  of  the 
quarter  succeeding  that  in  which  such  sworn 
returns  of  receipts  and  business,  or  quarterly 
returns,  were  made;  Provided,  That  every  read- 
justment of  salary  under  this  Act  shall  be  up- 
on a  written  application,  signed  by  the  post- 
master or  late  postmaster,  or  legal  representa- 
tive, entitled  to  said  readjustment;  and  that 
each  payment  made  shall  be  by  warrant  or 
check  on  the  Treasurer  or  some  assistant  treas- 
urer of  the  United  States,  made  payable  to  the 
order  of  said  applicant,  and  forwaraed  by  mail 
to  him  at  the  postofflce  within  whose  delivery  he 
'  resides,  and  which  address  shall  be  set  forth  in 
the  application  above  provided  for."  22  U.  8. 
Stat  at  L.  487. 

With  the  answer  of  the  Postmaster-General 
are  presented  as  exhibits  two  opinions  of  At- 
tomey-Gtoeral  Brewster,  given  in  response  to 
requests  of  the  Postmaster-General;  also  an 
opinion  by  the  Assistant  Attorney-General  for 
the  Postofflce  Department;  and  &e  opinion  of 
Postmaster-General  Gresham  in  a  letter  to  the 
Hon.  Frank  Hatton,  First  Assistant  Postmaster- 
GeneraL  All  of  these  sustain  the  proposition 
already  stated  on  behalf  of  the  defendant. 

These,  with  the  argument  of  counsel,  and 
the  briefs  now  before  us,  cover  the  whole  field 
of  controversy.  Many  objections  are  taken 
by  the  counsel  for  the  defendant  which  would 
be  worthy  of  serious  consideration  if  it  were 
necessary  to  decide  them;  but  aa  we  agree  with 
the  Postmaster-General  in  such  a  construction 
of  these  statutes  as  cAows  that  they  imposed  no 
obligation  upon  him  to  make  the  readjustment 
of  salary  claimed  by  the  plaintiff,  ana  as  this 
goes  to  the  merits  of^the  controversy,  we  prefer 
to  rest  the  case  on  this  point  without  any  con- 
sideration of  the  others. 

Upon  a  very  careful  examination  of  these 
statutes  we  are  forced  to  the  conclusion  that  the 
Legislature  in  these  enactments  did  not  con- 
template a  readjustment  of  the  salaries  of  any 
of  these  officers  oftener  than  once  in  two 
years,  as  a  legal  duty  or  obligatioo  upon  the 
part  of  the  Postmaster-General.  It  is  true,  un- 
doubtedly, that  many  cases  of  hardship  might 
arise  for  want  of  a  more  frequent  adjustment. 
In  towns  where  the  population  and  business 
grew  very  rapidly  an  adjustment  made  at  a 
time  when  the  compensation  would  amount  to 
$3  or  $4  a  quarter  might  be  very  inadequate, 
when,  if  readjusted  according  to  the  later  re- 
turns, the  salary  might  amount  to  $600  or  $800 
per  annum,  while  the  officer,  if  he  served  at 
all«  would  be  compelled  to  serve  at  the  incon- 
siderable compensation  originally  established. 

The  answer  to  this  suggestion  is  that  the 
Postmaster-Gkneral  was  expressly  authorized, 
within  his  discretion,  to  make  readjustments  in 
special  cases,  upon  satisfactory  representations, 
as  much  oftener  as  he  mij^ht  deem  expedient 
The  veiy  fact  that  this  discretion  was  left  to 
him  in  these  special  cases,  and  the  rule  which 
should  govem'him  in  the  exercise  of  that  power 
was  left  to  his  sense  of  right  and  propriety,  is 
an  argument  against  the  necessity  of  any  more 
frequent  readjustments  than  once  In  two  years, 
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as  a  positive  duty  arising  from  a  proper  con^ 
strucaon  of  the  statutes. 

The  Act  of  1864,  which  abolished  the  system 
of  compensation  by  a  fixed  commission  on  al) 
the  receipts  at  the  postoffices,  evidently  adopted 
a  principle  of  establishing  a  salary  for  two 
yeara,  which  was  to  be  &ed  by  a  relation  in 
each  of  the  five  classes  of  postmastera,  to  tbe 
amount  received  at  those  offices.  It  enacts  that 
the  compensation  of  the  postmastera  of  tbe  sev- 
eral offices,  except  the  office  at  New  York,  for 
the  two  consecutive  yeara  next  preceding  the 
firat  day  of  July,  1864,  shall  be  the  basis  at 
which  the  salaries  of  those  offices  sbidl  be  filed 
for  the  next  two  yeara.  The  second  section  de- 
clares that  the  Postmaster-General  shall  revieiv 
once  in  two  yeara,  and,  in  special  cases,  upon 
satisfactory  representation,  as  much  oftener  aa 
he  may  deem  expedient,  and  readjust,  on  the 
basis  of  the  preceding  section  and  of  the  rates 
there  fixed,  the  salary  assigned  by  him  to  any 
office;  and  that  any  chance  made  in  such  salary 
shall  not  take  effect  imtfl  the  firat  day  of  tbe 
quarter  next  foUowing  such  order. 

Here  is  a  very  clear  statement  that  the  sala- 
ries of  these  offices  are  to  be  fixed  once  In  two 
yeara,  that  this  shall  be  done  by  the  Postmaster- 
Gteneral,  and  that  it  shall  be  based  upon  the  re- 
ceipts at  those  offices  for  the  two  consecutiTe 
jeara  next  preceding  the  time  when  it  is  made. 
The  manifest  purpose  of  this  statute  is,  first,  to 
change  the  conipensation  of   the  postmaster 
from  a  mere  fixed  commission  on  the  receipts  of 
his  office  to  a  regular  saluy;  second,  Uiat  this 
salary  shall  be  fixed  for  a  period  of  two  years 
prospectively;  and  third,  that,  owing  to  the  va- 
rying amount  of  receipts  at  postoffices,  which 
may  rapidly  grow,  the  Postmaster-General  is 
reqiiirea  to  make,  on  the  basis  already  given,  a 
readjustment  once  in  two  yeara.    If,  as  already 
said,  cases  of  great  hardsnip,  where  there  Is  a 
sudden  increase  of  business,  seem  to  demand  a 
more  frequent  readjustment,  the  power  to  do 
this  Is  left  with  the  Postmaster-General,  but 
rests  entirely  In  his  discretion. 

The  statutory  provision  on  which  It  is  asseiV 
ed  that  a  change  of  this  rule  rests,  r>  that  it  is 
the  duty  of  the  Postmaster-General  to  make  a 
readjustment  at  the  end  of  any  quarter  where 
the  return  from  an  office  shows  that  the  salary 
allowed  Is  10  per  cent  less  than  It  would  be  od 
the  basis  of  the  commissions  under  the  Act  of 
1854,  is  the  proviso  foimd  in  section  8  of  the 
Act  of  1866,  which  reads  as  follows:  "  Pro- 
tided,  That  when  the  quarterly  returns  of  any 
postmaster  of  the  third,  fourth,  or  fifth  claaa 
show  that  the  salary  allowed  Is  10  per  centum 
less  than  it  would  be  on  the  basis  of  comniia- 
sions  under  the  Act  of  1854  fixing  compensation, 
then  the  Postmaster-General  shall  review  and 
readjust  under  the  provision  of  said  section.** 

What  quarterly  returns  are  here  meant,  as 
showing  Uiat  the  salary  is  10  per  cent  less  than 
the  commissions  under  the  Act  of  1854?  Tbe 
argument  of  counsel  is  that  when  any  one  miar- 
teny  return  shall  show  this  condition  of  anain 
the  Postmaster-General,  on  the  request  of  th« 
postmaster,  must  make  a  readjustment;  but 
such  is  not  the  language  of  the  statute.  The 
expression  used  Is  *'when  tbe  quarterly  re 
turns"  shall  show  this;  and.  Inasmuch  as  th< 
law  had  already  established  that  readjustment] 
must  be  made  on  the  basb  of  the  quarteriy  re 
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tarns  for  two  jeaiB,  it  is  reasonable  to  suppose 
that  that  was  the  meaning  of  Congress  in  this 
proTiso. 

To  require  the  Postmaster-Gteneral,  who 
alone  can  make  these  readjustments,  to  act  upon 
CTery  case  where  the  last  quarterly  return  shows 
a  case  for  a  readjustment,  would  be  imposing  a 
duty  which  it  would  be  impossible  for  one  man 
to  perform,  and  which  in  itself  would  be  an  in- 
oonvenience  not  justified  by  any  benefit  to  the 
faicumbents  of  such  offices.  This  compensation 
mi^ht  Tacillate  every  quarter.  A  salary  might 
be  mcreased  one  quarter,  and  it  might  be  prop- 
er to  diminish  it  the  next;  so  that,  instead  of 
having  a  salary,  or  yearly  compensation,  as  we 
think  the  spirit  of  all  the  statutes  requires,  and 
as  it  must  be  prospective,  it  would  be  in  the  end 
paying  a  man  for  a  future  quarter  a  compensa- 
uon  which  he  had  earned  on  a  past  quarter. 
The  whole  spirit  of  the  statutes  seems  to  imply 
that  the  returns  for  the  past  two  years  are  to  be 
taken  as  the  best  conjectural  basis  that  can  be 
obtained  for  fixing  the  salary  for  two  years  in 
the  future.  Before  we  can  adopt  such  a  con- 
struction, therefore,  as  is  contended  for  by 
plainUflPs  counsel,  words  imperatively  dedar- 
mg  such  a  proposition  should  be  found  in  the 
statutes. 

The  language  which  is  used  in  the  proviso, 
instead  of  ae<£uring,  as  could  easily  have  been 
done,  that  the  return  of  every  quarter  shtll  be 
the  basis  upon  which  to  determine  the  com- 
pensation of  the  officer  for  the  next  succeeding 
quarter,  is  "Uiat  when  the  quarterly  returns  oi 
any  postmaster^  of  the  classes  speofied  "show 
that  the  salary  allowed  is  10  per  centum  less 
than  it  would  be  on  the  basis  of  commissions 
under  the  Act  of  1854,  fixing  compensation, 
then  the  Postmaster^Gtoeral  shall  review  and 
readjust  the  salary  under  the  provisions  of  said 
section."  The  provisions  of  that  section,  as 
we  have  already  seen,  direct  the  Postmaster- 
General  to  review  and  readjust  the  salaries  of 
postmasters,  once  in  two  years,  except  in  spe- 
cial cases,  upon  the  basis  of  the  preceding  sec- 
tion, namely:  section  2  of  the  Act  of  1864. 

That  basis  of  the  preceding  section  is  the  re- 
turns for  the  two  years  consecutively  preceding 
the  readtustment ;  so  that,  taking  the  use  of 
the  plural,  "quarterly  returns,"  instead  of  the 
singular,  "  any  quarterly  return;"  taking  the 
reference  to  the  second  section  of  the  Act  of 
1864,  which  is  the  basis  of  the  whole  system, 
as  the  provision  under  which  the  readjustment 
shall  be  made;  and  the  dear  statement  of  that 
section  that  the  review  shall  be  made  once  in 
two  years,  and  shall  be  based  on  the  provisions 
of  section  1  of  the  same  statute,  whidi  requires 
returns  of  two  consecutive  years, — we  do  not 
think  that  the  proviso  is  fairly  susceptible  of 
the  construction  which  counsel  for  plaintiff 
daim  for  it 

If  that  construction  be  a  sound  one,  the  salary 
for  the  first  quarter  under  it  might  not  be  half 
as  much  as  would  be  a  proper  compensation 
for  the  preceding  quarter  on  the  same  basis, 
and  the  return  of  a  postmaster  for  the  quarter 
on  which  this  basis  may  be  made,  while  doing 
him  no  good,  might  produce  a  vay  exaggerat- 
ed salary  for  the  man  who  should  succeed  him 
at  Uie  end  odT  the  quarter.  We  see  nothing  in 
this  construction  whidi  commends  it  to  the 
wisdom  of  Congress,  and  we  see  nothing  in  the 
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language  used  by  Congress  which  requires  it. 
It  is  in  conflict  with  the  opinions  of  the  two 
able  Postmasters-General  who  have  had  the 

auestion  under  consideration,  as  well  as  with 
lose  of  the  Attomey^Gkneral  and  his  assistant; 
and  it  is  also  opposed  to  our  own  judgment  of 
its  fair  meaning,  taken  in  connection  with  the 
whole  legislation  on  the  subject. 

As  the  record  shows  that  there  were  not  re- 
turns from  the  post  office  of  the  plaintifiT  for 
two  years  preceaing  the  time  when  he  demand- 
ed that  a  readjustment  should  take  place,  and 
also  that  a  readjustment  was  made  tor  tbe  pe- 
riod from  July  1, 1872,  to  July  1, 1874,  it  is  ob- 
vious, according  to  this  construction  of  the 
statutes,  that  there  is  no  duty  on  the  Postmaster- 
General  to  make  the  readjustment  asked  for. 

The  judgment  of  the  Supreme  Court  ef  the 
Diitrict  of  Columoia  t#,  therrfore^  qfflrmed. 


BALTIMORE    AND    OHIO    RAILROAD 

COMPANY,  P^.  in  Err,,  [lesi 

JOHN  BURNS  ET  AL.  j 

(See  8.  C.  Reporter's  ed.  IflS,  lOS 
Bemotal  cf  action — when  to  be  done, 

h  A  petltionfora  removal  of  aoause  from astate 
court  must  be  filed  at  or  before  the  term  at  whloh 
the  cause  ooold  be  lint  tried  in  the  state  court. 

2.  Where  a  cause  is  removed  for  trial  from  the 
state  court  of  one  county  to  the  state  court  of  an- 
other county  a  removal  of  the  cause  to  the  United 
States  Court  is  too  late,  unless  the  petition  for  re- 
moval is  filed  at  or  before  the  term  at  which  the 
cause  could  be  first  tried  in  the  former  county. 

[No.  681.] 
Submitted  Dec.  15, 1887,    Decided  Jan.  9, 1888. 

rr  ERROR  to  the  Circuit  Cour«  of  the  United 
States  for  the  District  of  Maryland,  to  re- 
view an  order  of  that  court  remanding  the  suit 
to  the  State  Court  from  which  it  haa  been  re- 
moved.   Jfflrmed. 

The  facts  are  stated  in  the  opinion. 

Measrt,  John  K*  Cowen  and  Hufl^h  L. 
Bond,  Jr.*  for  plaintiff  in  error: 

The  December  Term  was  the  trial  term  of 
this  case,  and  not  the  September  Term,  as  con 
tended  by  defendants  in  error. 

Pullman  Palace  Car  Go.  v.  Speck,  118  U.  8. 
87  (28: 92e). 

Mr.  Albert  Constable*  for  defendants  in 
error: 

The  September  Term  of  the  Circuit  Court  for 
Cecil  County  was  the  term  at  which  plaintiff  in 
error  was  bound  to  file  its  petition,  if  it  wished 
the  cause  removed. 

Gregory  v.  Hartley,  118  U.  S.  745  (28: 1151); 
Act  of  March,  1875,  chap.  137,  §  8;  Babbitt  v. 
Clark,  108  U.  S.  606  (26: 607). 

Mr.  Ohirf  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  for  the  review  of  an 
order  of  the  circuit  court  made  March  6,  1886, 
remanding  a  suit  which  had  been  removed  from 
a  state  court  under  the  Act  of  March  8,  1875, 
chap.  187,  18  Stat,  at  L.  470.  The  material 
facts  are  these: 

The  suit  was  begun  in  the  Circuit  Court  of 
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petfiloned  tbe  court  for  the  remoral  of  the 
to  tbe  Circuit  Court  of  Dorchester  County  tor 
trl&l,  and  this  was  gnsted  Ja&uarj  S3,  ISSS. 
Tile  cauM  was  docketed  in  Dorcheeter  Countv 
Fcijruuy  3,  1885,  and  on  the  2Sd  of  April, 
1880,  the  Railroad  Compaiiy  Sled  la  that  county 
Its  petition  for  the  removal  of  the  suit  to  the 
Circuit  Court  of  the  United  Slates  for  tho  Dis- 
trict of  Marjlaod,  dd  the  ground  that  thepleint- 
iffs.  Burns  and  Nokea^  were  dilzens  of  New 
Jersey  and  PenoBylvania  respectively,  and  the 
riSan  Railroad  Company,  the  defendant,  a  Man-land 
*■  ■'  corporation,  and  in  law  a  citizen  of  that  State. 
A  removal  was  ordered  by  the  Dorchester 
Court  April  37,  1835,  which  was  at  its  April 
Term,  1866.  and  tlie  cause  entered  in  the  Cir- 
cuit Court  of  the  United  States  May  16,  1885. 
A  motion  to  remand  was  made  November  2, 
13S5;  and  this  motion  was  Knmted  March  B, 
1880,  on  tbe  ground  that  the  petition  for  re- 
moval was  not  in  time. 
,  In  our  opinion  this  orderwas  properl^made. 

t  According  to  the  asreed  facts  tbe  Circuit  Court 

I   ,  of  Cecil  County  holds  four  terms  in  each  year, 

'  commencing  respectively  on  the  third  Monday 

of  March,  the  third  Monday  of  June,  tbe  third 
Mondav  of  S^tember.  and  tbe  third  Monday  of 
December.  It  is  conceded  that  tbe  cause  could 
have  been  forced  to  trial  at  the  December 
Tenn,  1880,  if  it  had  remained  In  Cecil  Coun». 
The  terms  In  Dorchester  County  begin  on  the 
fourth  Monday  of  tbe  months  of  January, 
April  and  July,  and  on  the  second  Monday  of 
November  in  each  year.  AlUiougb  the  record 
from  Cecil  County  was  filed  in  Dorchester 
County  on  the  second  day  of  February,  and  the 
petition  for  removal  filed  on  the  22d  of  April, 
It  does  not  appear  that  It  was  brought  to  the  at- 
tention of  tbe  court  or  any  action  taken  there- 
on uDtU  the  27th  of  that  month,  which  was  the 
first  day  of  the  April  Term.  Under  these  cir- 
cumstances It  is  clear  that  tbe  petition  for  re- 
moval was  not  presented  In  time.  The  first 
term  of  the  state  court  at  which  the  cause 
could  bare  been  tried  was  the  December  Term 
in  Cecil  County,  That  t«rm  must  have  ended 
k  on  or  before  the  third  MondayinManjh.    The 

m  transferwas  madetoDorchesterCountyduring 

B  the  January  Term  of  that  court.     I'hat  was 

^  another  term  of  tbe  state  court  from  that  In 

which  the  trial  couldfirstbebad.  Coo&equcnt- 
ly,  the  time  for  removal  had  passed  when  the 
case  got  to  Dorchester  County.  The  Rsilroad 
Company  bad  its  election  at  tbe  December 
Term  in  Cecil  Countyto  remove  the  suit  to  the 
Circuit  Court  of  the  United  States  or  to  trans- 
fer it  to  Dorchester  Coun^  for  trial.  It  chose 
the  latter  and  thereby  lost  its  right  to  the  re- 
moval. 

7^  order  to  remajid  it  t^fflmud. 


HENRT  C.  ROBERTS  m  ai.,  I^.  ii 

HENRY  H.  BENJAMIN. 

(See  S.  C  Beportcrt  ad.  MrfU 
FaeU  ftinnd  by  r^trte — marktt  eoltu— 
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referee  or  an;  ezoeptlona  to  Ills  retuaol  to  flad  taoti 
as  regueslad,  tba  case  not  bavlDii  t>een  tried  br  tha 
olroult  court  on  tlia  flllnc  tn  trriuog  ot  a  ml*^  o4 
a  trial  by  Jurj. 

rao.  120.] 
Argued  Dee.  tt,  1887.      Deddad  Jan.  9,  ISSS. 

IN  ERROR  to  the  arcuit  Comtof  tbe  United 
Slates  tor  the  Northenk  District  of  New 
York,  to  review  a  Judgment  of  a  refeice  in 
favor  of  plaintifl  for  i&mages  for  the  fa3ur« 
of  defendanta  to  deliver  a  quantity  of  iron  con- 
tracted to  be  sold  by  them  to  the  plaintiff.  4f- 
firmed. 

The  facia  are  fully  stated  in  the  opinion. 
ifr.  Junea  Br«ck  Parkin*,  for  plalntlSa 

The  contract  was  void  for  uncertainty. 

Ptn^roka  Iron  Oo.  r.  Parmm*.  S  Gray,  589; 
Morrit  v.  Lenmm,  L.  a  1 C.  P.  Div.  165;  Oark 
V.  BaJter.  S  Met.  403. 

Tbe  referee  erred  in  taking  the  market  price 
of  Iron  in  November  as  the  measure  of  dun- 
asea.  Instead  of  the  market  price  in  September, 
irtien  the  iron  was  to  be  delivered  and  when  ths 
brMcb  of  the  contract  occurred. 

i^mkerd  T.  SimpUm.  16  U.  B.  8  Wheat  200 
a:9m;  Hadleg  v.  BMmdafa,  0  Ezch.  841;  Meat- 
mart  T.  Jf.  T.Siot  4  £.  a>.  40  N,  Y.  422;  Jfiv 
Hott  V.  Vvlmer.  78  Pa.  Seii;  ^ak»  t.  Drakm.  SB 
N.  Y.  811 ;  NffrUm  v.  WaU*,  1  Robt.  061 ;  B»t>iU 
V.  JftKer.  01  Barb.  G6T;  Btv-ter  v.  I^att&ltln^  4S 
111.48. 

The  raferee  erred  In  refusing  to  open  the  ma- 
count  between  the  parties,  and  to  allow  tlie 
defendants'  claim  for  tl, 926.77,  WTongfullr 
charged  them  by  the  pMntiS  for  shortage*  od 
coal,  which  had  no  existence. 

CTampfoft  V.  Jo»ijin,44  N.  Y.  66S;  AitcAsia- 
wn  V.  Markit  Bimk,  48  Barb.  802;  JfanAattoia 
€o.  V.  I/^dig,  4  Johns.  877;  PhiU^  v.  BetOett.,  % 
Edw.  Cb.  1;  AniKony  v,  Dan,  52  How,  Fr.  SS. 

Morn.  Ma-tthevT  Hale  and  Eidc  Go»eit, 
for  defendant  In  error: 

This  case  having  been  sabmltted  to  the  decis- 
ion of  a  referee,  upon  whose  report  Judgment 
was  rendered  by  the  circuit'  coort,  the  only 
question  presented  bythe  writ  of  erroriswhetli- 
er  there  is  any  error  of  lawln  the  Judgment  ren- 
dered by  the  court  upon  the  facts  found  tiy  Lli,e 

Fairu  V.  Central  Vermont  &  Jt  Cb.  lis  JJ 
S.  153, 168{30:198. 105);  Band  v.  D'utin,  lia  u 
S.  604,608,  eOT  (38:830,  886).  and  cases  citcKt- 
BoegAer  t.  IT.  T.  L.  Int.  Q>.  103  U.  H.  SO   (aA'* 


IS*  u.  s. 
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See  l^f^  T.  Merchanii  F,  Im,  Oo,  60  U.  8. 
9  How.  898  a3:190);  MacHer  t.  FHth,  6  Wend. 
108. 

The  measnie  of  damages  is  the  difference  be- 
tween Uie  conti-act  price  and  the  market  value 
of  the  artide  at  the  time  of  the  breach  of  the 
contract  by  defendants. 

Beni.  Sales,  2d  Am.  ed.  edited  by  J.  0.  Per- 
kins, ^OTO  and  cases  dtod;  2  Sutherland,  Dam- 
ages, 372  and  cases  dted. 

None  of  the  exceptions  of  plaintiffs  in  error 
to  the  referee's  findings  of  fact  or  to  his  refusal 
to  find  facts  as  requested  present  any  question 
that  can  be  considered  by  this  court 

R.  8.  g§  649,  700;  Miller  v.  Brooklyn  L.  Ins, 
Oo.  79  U.  S.  12  Wall.  285, 800, 801  (20:898, 401); 
Byan  v.  Carter,  98  U.  8.  78,  81  ^:807,  SOS);  U. 
S,  V.  Dofcson,  101  U.  8.  669  (25:791);  Stanley  y. 
Albany  County,  121 U.  8.  586, 547,  548(80:1000, 
1008). 

None  of  the  assignments  of  error  are  wdl 
made. 

Qpto  y.  Vane,  L.  R  2Q.  B.  275;  8,  C,  affirmed, 
L.  R.  8  Q.  B.  272;  Hickman  v.  Haynee,  L.  R  10 
C.  P.  698;  Em  v.  Smith,  84  Vt  585,  547;  Neuh 
ion  y.  Walee,  8  Robt.  458;  Douglau  v.  McAUi9- 
ier/t  U.  8.  8  Cranch,  298  (2:445). 

The  evidence  raised  a  presumption  that  the 
tetter  in  question  was  mailed  and  received. 

Eaward  v.  Daly,  61  N.  T.  862;  JTetherington 
T.  Ken^,  4  Camp.  198;  Dana  v.  KemNe,  19  Pick. 
112. 


Mr,  Jue$iee  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law.brouffht  in  the  Circuit 
Court  of  the  United  States  for  the  Northern  Dis- 
trict of  New  York,  by  HenryM.  Benjamin,  a 
dtizen  of  Wisconsin,  against  Henry  C.  Roberts 
and  Archibald  8 .  Clarke,  dtizens  or  New  York, 
composhig  the  firm  of  H.  C.  Roberts  &  Co., 
doing  biiamess  at  Rochester,  New  York,  to  re- 
cover damages  for  the  alleeed  failure  of  the  de- 
fendants to  deliver  to  the  plaintiff  a  quantity  of 
iron,  on  a  contract  for  its  sale  by  the  former  to 
Che  latter. 

The  complaint  alleged  that  at  the  time  of  the 
breach  of  the  contract  bv  the  defendants  the 
market  value  of  iron  of  the  kind  and  quality 
agreed  to  be  sold  was  mudi  greater  than  the 
contract  price  of  the  hon,  and  that,  if  the  iron 
had  been  delivered  pursuant  to  the  contract, 
theplaintiff  could  have  sold  it  at  a  large  profit. 

The  defendants,  in  thdr  answer,  besides  de- 
nying any  liability  to  the  plaintiff,  set  up  by 
way  of  counterclaim:  (1)  that  the  plaintiff  was 
indebted  to  them  in  the  sum  of  %7wM,  for  coal 
and  iron  sold  and  ddivered  by  them  to  him, 
and  that,  as  a  part  of  the  contract  for  the  sale 
of  the  iron  upon  which  the  action  was  brought, 
it  was  a  condition  that  the  plaintiff  should  pay 
to  the  defendants  the  $796.99,  which  he  had 
not  done;  (2)  that,  on  the  sale  and  delivery  to 
the  pUintiff  by  the  defendants  of  certain  coal, 
the  plaintiff  had  claimed  various  items  of  short- 
age in  the  coal,  for  which  the  defendants  had 
allowed  to  him  $1,926.78;  that  they  had  after- 
wards ascertained  that  the  statements  of  the 
plaintiff  as  to  the  shortage  were  untrue,  and 
that  they  were  ready  to  deliver  the  iron  upon 
the  payment  to  them  by  the  plaintiff  of  the 
$1,926.78. 

The  reply  of  the  plaintiff  admitted  an  indebt- 
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edness  to  the  defendants  of  $112.78,  on  account 
of  the  item  of  $796.99  claimed  in  the  answer; 
and  in  regard  to  the  $1,926.78,  it  alleged  that 
the  items  of  shortage  had  been  allowed  and 
agreed  to  by  the  defendants. 

After  issue  was  Joined,  it  was  stipulated  in 
writing  by  the  parties,  that  the  action  be  re- 
ferred to  a  person  named,  "as  sole  referee,  to 
hear,  try  and  determine  the  issues  therein." 
Upon  this  stipulation,  an  order  was  entered  by 
the  court  that  the  action  be  referred  to  such 
person,  "to  determine  the  issues  therein." 

The  referee  filed  his  report  as  follows: 

*'I,  the  undersigned,  the  referee  to  whom 
were  referred  the  issues  in  the  action  above  en* 
titled,  do  respectfully  report  that  I  have  beard 
the  alle^tions  and  proofs  of  the  respective  par 
ties,  ana  the  arguments  of  counsel  thereon,  ana, 
after  due  deliberation,  report  the  following  as 
my  findings  of  facts: 

"First.  The  plaintiff  is  a  citizen  of  the  State 
of  Wisconsin,  and  resides  in  the  City  of  Mil- 
waukee, in  said  Htate;  and  the  defendants,  on 
and  prior  to  the  17th  day  of  July,  1879,  were, 
have  since  then  continucKi  to  be,  and  now  are, 
citizens  of  the  State  of  New  York,  residing  at 
Rochester,  in  said  State,  and  partners  in  busi- 
ness in  said  dty,  under  the  firm  name  of  H.  C. 
Roberts  &  Co. 

"Second.  On  of  about  the  17th  day  of  July, 
1879,the  plain  tiff  inquired  of  the  said  defendants, 
by  telegraph,  their  lowest  price  for  400  tons  of 
number  2  iron  and  400  tons  of  number  1  iron, 
or  one  cargo  of  each,  delivered  afloat  at  Mil- 
waukee; to  which,  on  the  22d  day  of  July,  1879, 
the  said  defendants  replied  by  telefl;ram,  statins 
the  price  at  $19.60  cash,  per  ton,  for  number  1 
foundry  iron  ddivered  afloat  at  Milwaukee,  and 
declining  to  put  any  price  or  to  make  any  agree- 
ment for  ilie  sale  of  number  2  iron;  and  in  a  let- 
ter written  on  the  following  day  promised  and 
agreed  to  ship  a  cargo  of  the  iron  about  the  first 
day  of  September,  1879,  if  the  plaintiff  should 
accept  the  offer. 

"  On  the  26Ui  of  July,  1879,  the  plaintiff,  by 
letter,  accepted  the  offer  of  a  cargo  of  the  iron, 
at  $19.50  per  ton  afloat  at  Milwaukee,  provided 
that  the  plaintiff  should  be  allowed  the  deduc- 
tion from  the  price  per  ton,  if  freight  could  be 
had  for  less  than  $1  per  ton;  and  tSso  provided 
that  the  terms  should  be,  instead  of  cash,  a 
credit  of  four  months,  with  ihterest  at  Uie  rate 
of  7  per  cent  per  annum  after  thirty  days. 

"  The  defendants,  by  lener  dated  July  28th, 
1879,  accepted  the  modification  of  the  terms 
and  conditions  of  sale,  and  agreed  to  ship  the 
iron  about  September  1, 1879,  or  as  soon  as  they 
could  manufacture  it. 

"  Third.  The  term  '  cargo,'  employed  in  this 
correspondence,  was  understood  by  the  plam^ 
iff  and  the  defendants  to  mean  a  cargo  of  400 
tons. 

"  Fourth.  The  contract  for  the  delivery  of 
the  cargo  of  iron  had  no  relation  to  or  connec- 
tion with  any  other  dealings  between  the  par- 
ties, and  the  performance  thereof  by  the  defend- 
ants was  not  conditioned  upon  the  performance 
of  any  act  on  the  part  of  the  plaintiff  other  than 
as  stated  in  the  preceding  findings. 

"  Fifth.  The  defendants  did  not  deliver  the 
iron  or  any  part  of  it  to  the  plaintiff  on  or  about 
the  time  specified  in  their  offer,  nor  did  they 
deliver  it  as  soon  as  thev  had  manufactured  the 
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tf  required  amount.  They  postponed  tbe  execu- 
I  tion  of  tbe  contract  from  time  to  time,  and 
finally  insisted,  as  a  condition  of  tbe  delivery 
of  tbe  iron,  tbat  tbe  plain tiH  sbould  pay  certain 
outstanding  indebtedness  on  otber  aealings, 
wbicb  tbe  defendants  claimed  to  be  due  to  tbem 
from  tbe  plaintiff;  and  also,  as  a  furtber  con- 
dition, tbat  payment  for  tbe  iron  sbould  be 
made  upon  delivery,  tbat  sbipment  sbould  be 
bv  rail  instead  of  by  boat,  and  in  installments 
[60]  of  100  tons  per  montb,  instead  of  one  cargo  of 
tbe  full  amount,  and  tbat  tbe  plaintifiF  sbould 
pay,  in  addition  to  tbe  contract  price,  $1  per 
ton  for  extra  freigbt.  Tbe  plaintiff  did  not 
comply  witb  tbese  conditions,  and  tbe  iron  bas 
never  been  delivered. 

"  Sixtb.  At  tbe  timewben  tbe  letter  contain- 
ing tbese  conditions  was  sent  by  tbe  defendants 
to  tbe  plaintiff,  November  7, 1879,  tbe  market 
value  of  number  1  foundry  iron  of  tbe  kind 
manufactured  by  tbe  defendimts  was  $84  per 
ton  afloat  in  Milwaukee. 

"  Seventb.  From  May,  1878,  to  November, 
1878,  tbe  defendants  delivered  to  tbe  plaintiff 
485  tons  of  iron,  of  tbe  value  of  $17  per  ton,  to 
be  s'^'ounted  for  by  tbe  plaintiff  to  tbe  defend- 
ants ut  tbat  price.  Tbe  plaintiff  bas  accounted 
and  paid  for  all  of  tbis  iron  except  6  HH  ^i^» 
for  wbicb  amount  payment  bas  not  been  made, 
nor  bas  tbe  iron  been  returned  to  the  defend- 
ants. A  statement  of  tbis  account  was  sub- 
mitted by  the  defendants  to  the  plaintiff,  show- 
ing that  there  was  due  and  unpaid  tiiereon 
$117.02.  on  tbe  18th  day  of  June,  1879.    * 

*' Eighth.  Between  April  20,  1876,  and 
October  5,  1878,  the  defendants  sold  and  de- 
livered to  tbe  plaintiff  a  quantity  of  coal,  a 
statement  of  the  weights  and  prices  of  which 
was  rendered  by  tbe  defendants  to  tbe  plaintiff. 
Upon  receipt  of  tbe  cargoes  at  Milwaukee,  tbe 
coal  was  weighed  at  tbe  dock  by  the  plaintiff, 
and  thereafter  he  submitted  to  the  defendants 
a  statement  of  tbe  weights  and  demanded  a  de- 
duction on  account  of  shortage  in  weight,  which 
be  claimed  to  exist  The  defendants  assented 
to  and  allowed  the  daim  for  shortage,  and  tbe 
plaintiff  paid  tbe  balance  of  tbe  account  in  full. 
The  claim  for  shortage  was  made  by  the  plaint- 
iff in  good  faith,  upon  the  basis  of  weights 
taken  at  bis  dock;  and  the  defendants  did  not 
in  any  manner  object  to  the  plaintiff's  claim 
until  after  he  had  insisted  upon  tne  performance 
of  the  contract  upon  wbicb  tbis  action  was 
brought 

"  Ninth.  In  the  months  of  October  and  No- 
vember, 1878,  tbe  defendants  sold  and  delivered 
TTm  ^  ^^  plaintiff  coal  at  certain  prices,  which, 
L  •  o J  ^^^  ^g  interest  added  to  the  day  of  the  adjust- 
ment of  the  account,  April  16,  1879,  amounted 
to  the  sum  of  $20,804.71.  Of  tbis  amount  the 
plaintiff  paid  to  tbe  defendant  sums  of  money 
from  time  to  time,  wbicb,  witb  interest  to  tbe 
said  16tb  day  of  April,  1879,  amounted  to 
$19,678.94.  A  statement  of  said  account  was 
made  by  the  defendants  to  tbe  plaintiff,  showing 
a  balance  due  from  the  latter  to  tbe  former  on 
said  day,  amounting  to  $625.77.  This  balance 
has  not,  nor  has  any  part  of  it,  been  paid  by  the 
plaintiff  to  the  defendants. 

"Upon  tbese  facts  I  do  respectfully  report  as 
my  conduaions  of  law: 

"  First  The  plaintiff  is  entitled  to  recover 
from  the  defendants  the  difference  between  the 
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contract  price  of  the  400  tons  of  iron  which 
were  to  be  delivered  about  the  first  of  Septem- 
ber, 1879,  and  tbe  market  value  of  tbe  said  iron 
afloat  in  Milwaukee,  on  the  7tii  day  of  Novem- 
ber, 1879,  when  tbe  contract  was  finally  broken 
by  the  said  defendants,  amounting  to  the  sum 
Of  $5,800,  with  interest  from  November  7, 1879, 
to  the  date  of  this  report. 

"Second.  The  plaintiff  is  indebted  to  the 
defendants  in  the  sum  of  $117.02,  with  ioterest 
from  June  18,  1879,  for  the  6  KH  ^^  ^^^^ 
as  stated  in  the  seventb  finding  of  fact,  amount> 
big,  at  the  date  of  tbis  report,  to  tbe  sum  of 
$148.20,  and  they  are  entitled  to  have  tbe  said 
amount  offset  against  the  amount  otherwise 
due  from  them  to  tbe  plaintiff,  as  stated  in  the 
first  conclusion  of  law. 

"  Third.  The  plaintiff  is  indebted  to  tbe  de- 
fendants in  tbe  sum  of  $625.77,  with  interest 
from  April  16,  1879,  for  the  balance  of  the  ac- 
co!:nt  for  coal  sold  to  tbe  plaintiff,  as  stated  in 
the  nbitb  finding  of  facts,  amounting,  at  tbe 
date  of  this  report,  to  the  sum  of  $799;  and 
they  are  entitled  to  have  tbe  said  amount  off- 
set against  the  amount  otherwise  due  from  tbem 
to  the  plaintiff,  as  stated  in  the  first  conclusion 
of  law. 

'*  Fourth.  The  defendants  have  not  estab- 
lished their  right  to  reopen  the  account  between 
them  and  tbe  plaintiff  for  coal  delivered  from 
AprU  20. 1876,  and  October  5, 1878.  as  sUted 
in  the  eighth  finding  of  facts;  and  they  are 
therefore  concluded  by  the  setUement  and  ad- 
justment made  in  that  reroect,  and  not  entitled 
to  the  counterclaim  in  that  behalf  stated  id 
their  answer  herein. 

"Fifth.  Tbe  plabitiff  is  entitled  to  judgment 
against  tbe  defendants  for  the  sum  of  $8,1^  12^ 
with  interest  thereon  from  the  date  of  this  re- 
port, with  tbe  costs  of  this  action,  and  Jud^ 
ment  for  tbat  amount  is  accordingly  direckedu 

The  defendants  moved  the  court  for  a  new 
trial  upon  a  case  and  exceptions,  made  accord- 
ing to  the  practice  in  the  State  of  New  Totk, 
in  which  they  excepted  to  the  first,  fourth,  and 
fifth  conclusions  of  law  found  by  the  referee; 
but  tbe  motion  was  denied,  and  the  court  there- 
upon made  an  order  denying  it  and  directing 
"that  judgment  be  entered  herein  pursuant  to 
tbe  report  of  the  referee,  with  costs."    There- 
upon, judgment  was  entered  for  the  plaintiff 
for  the  $6,264.12,  and  $192.08  interest  from  the 
date  of  the  report,  and  $899.70  costs,  amoanV 
ing  in  all  to  $6,855.90.    Tbe  defendants  have 
brought  a  writ  of  error  to  review  the  judgment. 

Tbe  item  of  recovery  allowed  to  the  {Main tiff 
by  tbe  referee  was  for  400  tons  of  iron  at  $14.50 
per  ton,  being  the  difference  between  $19.50, 
the  confract  price,  and  $84,  tbe  market  vtdue 
on  November  7, 1879. 

The  only  questions  open  to  review  here  are 
wbctlier  there  was  any  error  of  law  in  the  judg- 
ment rendered  by  the  Circuit  Court  upon  the 
facts  found  by  the  referee.  The  Judgmeni  hav 
ing  been  entered  ^'pursuant  to  tbe  report  of  ih^ 
referee,"  the  facts  found  by  him  are  concluaiv) 
in  this  court.  Thornton  y.  Oar»n,  11  XJ.  S 
7  Cranch,  596,  601  [8: 451,  452];  AUixBmari* 
Canal  Cd.  y.  StMnn^  46 U.  8. 5 How.  88  [IS:  eO] 
York  dC.  B.  RCh.Y.  Myen,  59 U.  8.  1&  Ho^ 
246  [15:8801;  Heckeri  v.  Fbtder,  69  IT.  8. 
Wall  128  [17:759];  jRmdv.  DtuHn,  Ua  XJ.  ( 
604,  606,  607  [28:885,  886];  Bdn§  y.  CfnUn 
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Vermont  R.  R.  Co.  118  U.  8. 168. 168  [80: 188, 
1961. 

Tue  second  and  third  flndincs  of  fact  show 
that  there  was  a  complete,  TaHd  and  binding 
contract  made  between  the  parties,  which  was 
not  void  for  uncertainty,  or  for  any  other  rea- 
son. It  is  expressly  found  that  the  term  "car- 
go/' employed  in  the  correspondence  between 
the  parties  by  which  the  contract  was  entered 
into,  was  understood  by  both  of  them  to  mean 
a  cargo  of  400  tons.  It  is  also  expressly  found 
that  the  contract  for  the  deliveiy  of  the  iron 
had  no  relation  to  or  connection  with  any  other 
<lea]ing8  between  the  parties,  and  that  the  per- 
formance thereof  by  the  defendants  was  not 
conditioned  upon  the  performance  of  any  act 
on  the  part  of  the  pliuntifF,  other  than  as  stated 
in  the  second  and  third  findinffs  of  fact 

It  is  contended  by  the  defendants  that  the 
referee  erred  in  taking  the  $84  per  ton,  the 
market  value  of  the  iron  on  November,  7, 1879, 
as  the  measure  of  damages,  instead  of  the  mar- 
ket price  ,in  September,  when  the  iron  was  to 
be  delivered,  and  when,  it  is  alleged,  the  breach 
of  the  contract  occurred.  But,  although  the 
defendants  did  not  deliver  any  of  the  iron  on  or 
about  September  1, 1879,  nor  as  soon  as  thev 
had  manufactured  the  required  amount,  yet  it 
appears  from  the  findings  of  fact,  considered 
together,  that  the  breach  of  the  contract  did  not 
take  place  imUl  November  7,  1879.  The  state- 
ment in  the  findings,  that  the  defendants  "post- 
poned the  execution  of  the  contract  from  time 
to  time,"  and  finally  insisted  upon  certain  re- 
quirements as  conditions  of  the  delivery  of  the 
iron,  must  be  accepted  as  a  statement  that  the 
postponement  of  the  execution  of  Uie  contract 
from  time  to  time  down  to  November  7,  1879, 
was  with  the  assent  of  the  plaintiff.  From,  tbe 
fact  that,  as  late  as  November  7, 1879,  the  de- 
fendants were  naming  conditions  on  which  they 
would  deliver  the  iron,  it  must  be  inferred  that 
the  question  of  delivery  was  still  regarded  by 
both  parties  as  an  open  one,  and  that  the  mere 
failure  to  deliver  the  iron  by  the  first  of  Sep- 
tember, 1879,  or  even  thereafter  as  soon  as  the 
required  amount  had  been  manufactured,  was 
not  regarded  by  either  party  as  a  breach  of  the 
contract.  It  was  in  the  power  of  Uie  defend- 
ants, instead  of  merely  postponing  the  execu- 
tion of  the  contract  from  time  to  time,  to  have 
absolutely  refused  to  perform  it,  if  they  found 
that  the  price  of  iron  was  rising  in  the  market, 
as  is  alleired  in  argument.  But  it  is  not  foimd 
as  a  fact  by  the  reteree  that  there  was  any  ad- 
vance in  the  market  value  of  Uie  iron  in  ques- 
tion between  September  1,  1879,  or  the  time 
the  iron  was  manufactured,  and  November  7, 
1879,  nor  is  the  price  of  the  iron  in  the  market 
found  as  a  fact,  at  any  other  date  than  Novem- 
ber 7,  1879. 

On  the  findings  of  fact,  the  rule  of  damages 
applied  to  this  case  was  in  accordance  with  the 
authorities.  Benjamin,  Sales,  g  872;  2  Sedg- 
wick, Damages,  7th  ed.  184.  note  b;  Ogle  v. 
Vane,  L.  R.  2  Q.  B.  275,  and  in  the  Exchequer 
Chamber.  L.  K.  8  Q.  B.  272;  Hickman  v. 
Haynee,  L.  R  10  C.  P.  598;  HtU  v.  Smith,  84 
Vt.  685,  647;  Netoton  v.  Walee,  8  Robt.  468. 

It  is  also  alleged  for  error,  that  the  referee 
erred  in  refusing  to  open  the  account  between 
the  parties  and  to  aUow  the  defendants'  coun- 
terclaim for  $1,926.78,  as  wrongfully  charged 
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to  them  by  the  plaintiff  for  shorti^es  on  coal 
The  finding  of  the  referee  is  that  the  plaintiff, 
after  weigmng  the  coal,  submitted  to  the  de 
f endants  a  statement  of  the  weights  and  aske 
a  deduction  on  account  of  shortage;  that  ^IM 
defendants  assented  to  and  allowed  the  r^'jaim; 
that  the  plaintiff  paid  the  balance  of  the  ac- 
count in  full;  that  the  claim  for  Fhortage  was 
made  by  the  plaintiff  in  ^ood  faith,  upon  the 
basis  oi  weights  taken  at  his  dock;  and  that  the 
defendants  aid  not  in  any  manner  object  to  the 
phiintifTs  claim  until  after  he  hac^  insisted  upon 
the  performance  of  the  contract'  on  which  this 
action  was  broueht  On  these  facts  the  referee 
found  as  a  conclusion  of  law  that  the  defend- 
ants had  not  established  their  Hght  to  reopen  the 
account  for  the  coal  in  quest'ion;  that  they  were 
concluded  by  the  settlemei^t  and  adjustment 
made  in  that  respect;  and  that  they  were  not 
entitled  to  the  counterclain*  ii^  that  behalf 
stated  in  their  answer. 

The  answer  alleged,  in  rcapect  to  such  coun- 
terclaim,  that  the  statemeiits  of  the  weight  of 
the  coal  made  by  the  plaii^^  to  the  defend- 
ants were  false,  and  were  ■©  known  to  be  l»y 
the  plaintiff,  and  that  the  amount  which  he 
had  received  from  the  defei  ^anto  for  shortage 
was  obtained  from  them  by  Ws  unlawful  act    r 
No  facts  in  support  of  this  allegation  of  the  -'^ 
answer  are  founu  by  the  ref«wc,  and  his  con-      L  •  *J 
elusion  of  law  was  correct 

This  case  not  having  been  ti ted  by  Ihe  turcun. 
court  on  the  filing  of  a  walven  in  writing,  of  a 
trial  by  Jury,  this  court  cannot  on  this  writ  of 
error  review  any  of  the  exceptions  taken  to  the 
admission  or  exclusion  of  evidence,  or  any  of 
the  exceptions  to  the  findings  of  fact  by  the 
referee,  or  to  his  refusal  to  find  facts  as  re- 
quested. Bond  V.  Dustin ,  1 1 2  U.  S.  604. 606, 607 
[28:885,8861;  Paine  v.  Central  Vermont  R  R. 
Uo,  118  U.  S.  152,  158  [^0: 193.  lOq. 

The  judgment  of  the  Circuit    Court  is  af- 
firmed. 


CHARLES  S.  HINCHMAN,  Plff.  in  Err., 

V, 

RUFUS  P.  LINCOLN. 

(See  8.  C  Reporter's  od.  dS-lse.) 

Statute  of  Frauds — receipt  and  acceptance—^ 
eeisnon  of  $ale — vendee — effect  of  action. 

1.  It  Is  a  question  for  the  jury  whether,  under  at 
the  circumstances,  the  acts  which  the  buver  doef 
or  forbears  to  do  amount  to  a  receipt  and  accept- 
ance, within  the  terms  of  the  Statute  of  Frauds. 
But  where  the  facte  in  relation  to  a  contract  of 
sale,  alleged  to  be  wlthin'the  Statute  of  Frauds,  are 
not  in  dispute,  it  belongs  to  the  court  to  determine 
their  legal  effect. 

2.  To  satisfy  the  Statute  there  must  be  a  delivery 
bj  the  vendor,  with  an  intention  of  vesting  the 
right  of  possession  in  the  vendee :  and  there  must 
be  an  actual  acceptance  by  the  latter  with  the  in- 
tention of  taking  possession  as  owner ;  mere  words 
are  not  sufficient  to  constitute  a  delivery  and  ao- 
oeptance  which  will  take  a  verbal  contract  of  sale 
out  of  the  Statute  of  Frauds. 

8.  Where  the  vendor  made  a  written  demand, 
upon  one  to  whom  he  had  delivered  securities  for 
the  defendant,  for  the  immediate  return  of  the 
seourltieB,  on  the  ground  that  defendant  had  re- 
fused to  fulfill  the  contract  for  their  purchase,  this 
act  was  inconsistent  with  the  assertion  that  there 
had  been,  prior  to  that  time,  any  delivery  by  plaint- 
iff to  defendant  of  the  securities,  and  was  a  di^ 
tinot  reedsBlon  of  the  contract  of  sisUa. 
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4.  In  onlrr  tbnt  n  rocdpt  and  acceptance  shall  be 
tufflcient  to  t«ke  Uie  case  out  of  the  prohibition  of 
the  statute,  the  ttcccptauce  by  the  vendee  must  be 
in  the  quality  of  veudee;  and  the  act  or  acts  relied 
on  as  oonRtitutlDir  a  receipt  and  acceptance  must 
be  such  as  definitely  establish  that  the  relation  of 
▼endor  and  vendee  exists. 

6.  Where  there  was  no  transfer  of  possession  of 
the  securities  to  the  defendant,  and  no  agreement  by 
the  person  holdincr  the  securities  to  hold  them  as 
his  a^ent  by  consent  of  defendant  as  vendee,  under 
a  contract  of  sale  with  the  plaintlfr,  the  brinflriiur 
of  an  action  by  the  plaintiff  to  recover  the  consid- 
eration of  the  sale,  is  not  a  waiver  of  the  condition 
of  the  previous  payment  of  the  consideration,  nor 
an  autnorization  to  such  person  to  deliver  the  se- 
curities to  the  defendant  without  performance  of 
the  contract  on  his  part. 

[No.  77.] 

Argued  Nofi,18,  fi,  1887.    Decided  Jan,  9, 18S8, 

FEKROR  to  the  Circuit  Cotirt  of  the  United 
States  for  the  Southern  District  of  New 
York.    Bevened, 

Action  to  recover  the  agreed  price  of  certain 
■ecurities  alleged  to  have  been  sold  and  deliv- 
ered by  the  plaintiff  to  the  defendant.  A  ver- 
dict was  rendered  in  favor  of  plaintiff,  on 
which  iudgment  was  entered;  to  reverse  which 
this  writ  of  error  is  prosecuted. 

The  facts  are  iujJjj  stated  in  the  opinion. 

Mesers.  A.  H,  Wtntertteen,  Waam«  Mae- 
Vea^h  and  Theo,  F,  H,  Meyer,  lor  plaintiff 
in  error: 

Vun  Rensselaer  was  at  best  a  special  agent 
Ilis  real  authority  is  all  that  may  be  allowed  to 
govern  in  the  case. 

Whart.  Agency,  g  126.  note  6;  PeopU^tBank 
V.  Gaylep,  92  Pa.  528,  529. 

Mere  delivery  without  acceptance  is  insuf- 
ficient. 

Rccd,  Slatute  of  Frauds,  g  268;  Oaulkiru  v. 
Bellman,  47  N.  Y.  449;  Heermanee  v.  Taylor, 
14  Hun,  149;  Q<yrham  v.  FUher,  80  Vt  428; 
Shindler  y.  Bouetan,  1  N.  Y.  261,  269,  270; 
Brand  y.  Fbeht,  1  Abb.  App.  Dec.  185;  Bod- 
gen  V.  PhiUipi.  40  N.  Y.  619;  Marth  ^.  Bouse, 
44  N.  Y.  648,  647. 

The  receipt  was  in  writing  and  it  w«s  the 
court's  du^  to  construe  it. 

Fbster  v.  Berg,  14  Pittsb.  L.  J.  N.  S.  188. 

The  instruction  to  Van  Rensselaer  not  to  de- 
liver unless  the  purchase  money  was  paid  was 
fatal. 

2  Add.  Cont.  118-116,  citing  Baldey  v.  Par- 
ker, 2  Bam.  &  C.  87;  8.  C,  8  Dow.  &  Ry.  220. 

A  vendor,  to  satisfy  the  Statute,  must  sur^ 
render  all  right  to  stoppage  in  transitu. 

Story,  Sales,  §  276,  citing  Buthel  v.  Wheeler, 
16^.  B.  442. 

The  delivery  must  be  such  as  to  put  a  com- 
plete end  to  all  the  rights  of  an  unpaid  vendor. 

2  Add.  Cont.  §  554,  118,  citing  Oueack  y. 
Bobineon,  1  Best  ^.  S.  229;  Shindler  v.  Houston, 
1  N.  Y.  261. 

As  long  as  something  remains  to  be  done  to 
complete  the  delivery  by  the  vendor  or  effectu- 
ate tne  receipt  by  the  vendee,  the  statute  is  not 
satisfied. 

1  Chitty,  Cont  656  and  cases  there  cited; 
Mechanics  A  T.  Bank  y.  Farmers  A  M.  Nat. 
Bank,  60  N.  Y.  40. 

As  there  may  he  an  acceptance  without  a 
receipt  and  a  receipt  without  an  acceptance, 
both  must  be  proven. 

Crota  V.  (yjbonnea,  44  N.  Y.  661;  Cooke  y. 
Millard,  C5  N.  Y.  354. 
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Mr.  Aoi^stiM  C*  Brown,  for  defendtnl 
in  error: 

The  question  as  to  whom  the  credit  wit 
given  was  for  the  Jury  to  decide. 

Whart.  Agency,  §  490;  Pentt  y.  Stanton,  10 
Wend.  271. 

The  evidence  sought  by  the  first  two  ques- 
tions was  clearly  incompetent;  but  whether  so 
or  not,  no  harm  was  done. 

Gregg  y.  Moss,  81 U.  S.  14  Wall  564  (20:740). 

The  verdict  of  the  jury  is  conclusive. 

Bassett  v.  U.  8.  76  U.  S.  9  Wall.  88  (19: 548); 
Oregg  v.  Moss,  supra;  Taylor  y.  Angetins,  8 
Rep.  643. 

When  the  Judge  had  already  charged  sah 
stantiallv  the  same  proposition,  an  exception  to 
a  refusal  to  charge  as  requested  is  unayailiDg. 

PakaUnsky  y.  N.  T.  Cent.  S  H.  FL  B.  <%. 
18  N.  Y.  Weekly  Dig.  44;  Zabriskie  t.  Smithy 
18  N.  Y.  822. 888;  Bets  v.  Conner,  7  Daly,  550; 
Walsh  y.  KeUy,  40  N.  Y.  556,  558;  AyrauU  v. 
Padjtc  Bank,  47  N.  Y.  570,  676;  SehOe  v. 
BrokhaJius,  80  N.  Y.  614,  620. 

It  was  clearly  for  the  iury  to  say  whether  the 
circumstances  proved,  aid  or  did  not  amount 
to  an  acceptance. 

PmtB  y.  Stanton,  10  Wend.  271;  Oarfield  v. 
Paris,  96  U.  8.  567  (24:  821). 

Acceptance,  in  a  case  where  the  contract  is 
for  a  specific  ascertained  chattel,  may  precede 
receipt 

Cross  y.  aDonndl,  44  N.  Y.  661,  664;  Cook^ 
Millard,  65  N.  Y.  854,  869. 

It  need  not  be  at  the  time  of  theforal  agreenieot. 

Jackson  y.  Tapper,  2  Cent  Rep.407, 101 N.  Y. 
616,619. 

The  acceptance  required  by  the  statute  i* 
simply  the  identification  and  recognitioD  of  the 
goods. 

tirowne,  Stat  of  Frauds,  4th  ed.  §  816  b, 
816  c,  821  iL  826  a;  Ousftck  v.  BMnson.  1  Best 
&  8.  299;  Bog  Lead  Mining  Co.  v.  Montague^ 
10  C.  B.  N.  8.  481. 

A  subsequent  delivery  is  sufficient 

SaU  y.  Darragh,  2  fiUt  184;  BoutweU  t. 
0*  ^xerfe,  82  Barb.  484;  Woodford  v.  Patterson^ 
82  Barb.  680;  McKnight  v.  DuiUap,  6  N.  T.  587. 

The  verdict  of  the  Jury  determines  what  the 
contract  was,  and  that  the  receipt,  if  found, 
was  under  that  contract 

Tomkinson  y.  Staight,  17  C.  B.  697;  a.  CI  25 
L.  J.  C.  P.  85;  Benjamhi,  Sales,  g  170;  J^^er 
y.  Forest,  2  Abb.  Pr.  282;  WHeox  8.  P.  Cb.  ▼. 
Green,  72  N.  Y.  17. 

It  is  not  necessaiy  that  the  title  actually  ptam 
at  the  time  of  deliyery. 

Pinkham  y.  Mattox,  68  N.  EL  600;  I>odsi^ 
y.  Varley,  12  Ad.  &  £L  682. 

Dealing  with  a  commodity  as  if  it  was  in  one's 
possession  is  evidence  of  receipt 

Chaplin  y.  Bogers,  1  East,  192, 196;  Be  Hoaih 
er,  88  Hun,  658,  655;  Parker  y.  TToOm,  5  £1 
&  Bl.  21. 

An  acceptance  sufficient  to  satisfy  the  statute 
may  be  constructiye. 

Garfield  y.  Paris,  96  U.  8.  667,  668  Cd4:  821. 
824). 

Lapse  of  time  connected  with  other  ciicum- 
stances  may  show  an  acceptance. 

BiM^y.  Wheeler,  16  Q.  E.  442. 

Mr.  Justice  Matthaws  deliyered  tlie  opln> 
ion  of  the  court: 
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This  Is  an  action  at  law  brongfat  by  Rofos  P. 
Lincobi,  a  citizeD  of  New  York,  against  Charles 
8.  Hindiman,  a  citizen  of  Pennsylvania,  to  re- 
coTer  $18,000  as  the  agreed  price  and  value  of 
certain  securities,  stocEs  ana  bonds  alleged  to 
have  been  sold  and  delivered  by  the  plaintiff 
to  the  defendant.  The  sale  is  alleged  to  have 
taken  place  on  July  8,  1882.  It  is  set  forth  in 
the  complaint  that  the  plaintiff  acquired  title 
to  the  securities  in  question  by  purchase  of  one 
John  R  Bothwell,  subject  to  any  claim  Wells, 
Far^  &  Company  bad  upon  the  same  for  ad- 
vances made  by  them  to  or  for  lae  account  of 
the  said  Bothwell;  "That  thereafter  this  plaint- 
iff paid  to  Wells,  Fargo  &  Company  the  amount 
of  their  said  advances  and  toolf  nossession  of 
said  securities,  stocks  and  bonds,  out  stated  to 
the  above  named  defendant  that  be  was  willing 
and  would  pay  over  to  the  Stormont  Silver 
Mining  Company,  which  company  was  a  larp:e 
creditor  of  the  said  Bothwell. 'and  in  which 
company  said  defendant  was  very  largely  in- 
terested, any  surplus  which  he  derived  in  any 
way  from  said  securities,  stocks  and  bonds, 
^ter  having  reimbursed  himself  in  the  sum  of 
about  $26,^  and  interest  for  advances  there- 
tofore made  by  him  to  and  for  the  account  of 
the  said  Bothwell." 

The  answer  denied  the  alleged  sale  and  de- 
livery. The  action  was  tried  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York  bv  a  jury.  There  was  a 
verdict  in  favor  of  the  plaintifT.  on  which  Jude- 
ment  was  rendered,  to  reverse  which  thiq  writ 
of  error  is  prosecuted. 

A  bni  of  exceptions  sets  out  all  the  evidence 
in  the  cause,  together  with  the  charge  of  the 
court,  and  the  exceptions  taken  to  its  nilin^^s. 
At  the  close  of  the  testimony,  defendant's  coun- 
sel, among  oUier  things,  requested  the  court  to 
charge  the  jury  "  That  there  is  no  evidence  in 
the  case  of  a  completed  sale  of  the  securities  to 
Uie  defendant,  and  the  plaintiff  therefore  can- 
not recover."  This  request  was  refused,  and 
an  exception  taken  by  the  defendant  This 
raises  the  general  question  whether  there  was 
sufficient  evidence  in  support  of  the  plaintiff's 
case  to  JpiBtify  the  court  m  submitting  it  to  the 
jury.  The  defense  rested  upon  two  propo- 
ntions:  1,  that  there  was  no  evidence  of  any 
agreement  between  the  parties  for  a  sale  ana 
purchase;  and  2,  that,  if  there  were,  the  asTee- 
ment  was  not  in  writing,  and  there  had  been 
no  receipt  and  acceptance  of  the  subject  of  the 
sale  or  any  part  thereof  by  the  defendant,  and 
that  consequently  the  agreement  wns  within 
the  prohibition  of  the  Statute  of  Frauds  in 
New  York. 

In  regard  to  the  first  branch  of  the  defense, 
we  thinK  there  was  sufficient  evidence  of  a  ver- 
bal agreement  between  the  parties  for  the  sale 
of  tbe  securities  at  the  pnce  named.  It  ap- 
peared in  evidence  that  the  plaintiff,  havinpr 
acquired  title  and  possession  to  the  securities 
previously  belongingto  Bothwell  bv  paying  off 
the  advances  due  to  Wells,  Fargo  &  Company, 
agreed  with  the  defendant,  as  representing  the 
Stormont  Silver  Mining  Company,  to  give  to 
that  company  and  other  creditors  of  Clark  and 
Bothwell  the  benefit  of  any  surplus  there  might 
be  after  thepayment  of  the  amount  due  to  the 
plaintiff.  There  is  evidence  tending  to  show 
that  thereupon,  a  suggestion  having  been  made 
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that  the  defendant  should  purchase  the  securr 
ties  from  the  plaintiff,  it  was  amed  bet^veea 
them  that  the  plaintiff  would  sdl  and  the  de- 
fendant would  take  them  at  the  price  of 
$18,000,  and  the  next  day  at  3  o'clock  was  ap- 
pointed as  the  time  for  a  delivery.  By  way  of 
explanation,  and  as  havin^^  a  bearing  upon 
other  items  of  evidence  io  tne  cause,  it  1b  prop- 
er to  say  that  the  defendant's  testimony  in  do* 
nial  of  the  fact  of  the  agreement  tends  to  the 
point  that  the  proposed  purchase  by  him  was 
not  in  his  individual  capacitv,  but  as  the  repre- 
sentative of  the  Stormont  Silver  Mining  Com- 
pany, of  which  he  was  one  of  the  trustees,  and 
was  made  conditional  on  his  procuring  the  as- 
sent thereto  of  the  other  trustees.  We  assume, 
however,  in  the  further  consideration  of  the 
case,  that  the  jtiry  were  warranted  in  finding 
the  fact  of  a  verbal  a^eement  of  sale  as 
alleged  by  the  plaintiff.  The  question  as  thus 
narrowed  is  whether  there  was  sufficient  evi- 
dence, to  submit  to  the  jury,  of  a  receipt  and 
acceptance  by  the  defendant  of  the  securities 
sold. 

It  appears  that  on  July  8,  1882,  in  pursur 
ance  of  the  appointment  made  the  day  previ- 
ously, the  plaSlntiff  handed  the  securities  in 
question,  at  the  office  of  the  Stormont  Silver 
Mining  Company  in  New  York,  to  Schuyler 
Van  Rensselaer,  who  was  the  treasurer  of  thai 
company,  and  took  from  him  the  following  re- 
ceipt: 

"Office  of  Stormont  Silver  Mining  Company^ 
No.  9  Nassau,  cor.  of  Wall  Street, 
New  York,  July  8,  188£ 
President  William  S.  Clark. 
Secretar}^:  John  R.  Bothwell. 

Received  of  Dr.  Rufus  P.  Lincoln  the  fol- 
lowing certificates  of  stock  on  behalf  of  C.  S. 
Hinchman,  and  to  be  delivered  to  him  when 
he  fulfills  his  con^:^t  with  Dr.  Lincoln  to 
purchase  said  stocks  for  $18,000  for 
28,400  shares  Stormont  Silver  M'g  Co. 
24,800 
800 
500 
1,819 
1,410 


(« 


u 
«< 


600 
100 


«• 
<« 


San  Bruno  Copper  M'g  Co 
Eagle  Silver  M'g  Co. 
Hite  Gold  Quartz  M'g  Co. 
Star  Grove  Silver  M'g  Co. 
Menlo  Gold  Ouartz  Co.,  &  or- 
der on  Welb,  Fargo  &  Co.  for 
45.000  shares. 
Satemo  Gold  Quartz  Co. 
N.  Y.  &  Sea  Beach  R  R.  Co. 

Also  $9,500  in  first  mortgage  bonds  of  the  Bat- 
tle Mn.  &  Lewis  R  R.  Co. 

Schuyler  Van  Rensaelaer. 

Witness:  M.  W.  Tyler." 

The  defendant  was  not  present  The  re- 
ceipt, signed  b^  Van  Rensselaer,  and  which  he 
gave  to  the  plaintiff,  was  witnessed  by  M.  W. 
Tyler,  the  plaintiff's  attorney,  and  had  been 
prepared  by  him.  The  securities  mentioned 
therein  are  the  same  with  those  described  in 
the  complaint.  For  the  purpose  of  proving 
the  authority  of  Van  Rensselaer  to  receive  ana 
receipt  for  the  securities,  some  correspondence 
between  the  parties  was  put  in  evidence  by  the 
plaintiff,  the  material  parts  of  which  are  as 
follows: 

On  July  21,  1882.  Tyler,  as  attorney  for  the 
plaintiff,  wrote  to  the  clefendant  as  follows: 

"I  was  much  disappointed  in  receiving  your 
letter  this  afternoon,    postponing  your  ap- 
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pointment  with  me  in  re  Lincoln  negotiation. 
When  Dr.  Lincoln  accepted  your  offer  of 
$18,000  for  his  position  in  reference  to  the 
Bothwell  securities,  he  did  so  unqualifiedly, 
without  even  suggesting  a  modification  of  your 
offer,  in  the  hope  that  m  this  ^ay  he  would  ex- 
pedite a  conclusion  of  the  matter,  and  believing 
that  nothing  was  open  except  the  delivery  oi 
the  securities,  and  the  receipt  of  the  price. 
This  was  on  July  7th.  On  July  8th,  learning 
from  Mr.  Van  Kensselaer  that  you  had  left 
word  with  him  to  receive  the  securities.  Dr.  L. 
called  on  Mr.  Van  R  and  left  with  him  the 
securities  just  as  he  received  them.  Now,  un- 
der these  circumstances.  Dr.  L.  feels  as  if  there 
was  nothing  left  to  be  done  except  the  payment 
of  the  money,  and  that  ought  not  to  take  very 
long.  Now,  I  will  do  anything  to  accommo- 
date you  in  this  matter  in  the  way  of  an  ap- 
pointment. If  it  is  inconvenient  for  you  to  see 
me  in  New  York,  if  you  will  appoint  an  early 
day  I  will  meet  you  in  Philadelphia.  If  you 
desire  anytbios  in  particular  should  be  signed  or 
done  bv  Dr.  llncoln  in  addition  to  what  he  has 
done  already  in  delivering  the  securities  to  Mr. 
Van  R.,  if  you  wDl  write  me  what  you  request, 
I  will  prepare  it  and  take  it  on  with  me  for  de- 
livery to  you." 

On  the  same  day  the  plaintiff  wrote  to  the 
defendant  as  follows: 

"Agreeable  to  a  note  from  Col.  Tyler,  I  went 
down  this  P.  M.,  to  meet  you  as  per  appoint- 
ment and  receive  pavment  for  Stormont  and 
other  stocks  in  accordance  with  your  offer.  I 
was  especially  disappointed,  for  I  had  prom- 
ised to  apply  this  money  this  week  to  cancel 
that  which  I  borrowed  when  I  took  up  the 
the  stock.  I  hope  nothing  wiU  prevent  your 
carrying  out  our  arrangement  by  Monday  or 
Tu^tday  at  the  furthest,  and  I  will  esteem  it  a 
favor  ii,  on  receipt  of  this,  you  will  telegraph 
me  when  I  shall  receive  a  check  for  the  amount 
of  the  consideration." 

In  answer  to  this,  the  defendant  wrote  to  the 
plaintiff  from  Philadelphia,  July  22,  1882,  as 
follows: 

**Dear  Sir:  Your  favor  of  the  21st,  as  well  as 
^Ir.  Tyler's,  duly  received.  I  did  not  under- 
stand that  the  negotiation  between  us  was  fin- 
ally concluded,  but,  as  I  explained  to  Mr.  Ty- 
ler, there  were  some  other  questions  which 
would  have  to  be  settled  before  I  could  act  in 
the  matter  on  account  of  my  being  a  trustee. 
I  told  3Ir.  Van  Rensselaer  that  he  could  receive 
the  Stormont  stock,  held  by  you  for  joint  ac- 
count of  yourself  and  Stormont,  without  re- 
quiring you  to  advance  any  more  money,  and 
that  I  would  arrange  with  you  about  it;  and  he, 
knowing  that  I  was  in  negotiation  with  you, 
took  charge  of  the  whole  as  handed  to  him  by 
Mr.  Tyler,  your  counsel.  There  are  several 
questions  which  come  up  in  regard  to  it,  and  I 
cannot  give  you  any  definite  reply  until  I  have 
conferred  with  counsel  and  my  cotrustees  on 
the  subject.  My  advice  to  you  is  to  exchange 
the  Stormont  stock  for  receipts,  as  a  majority 
have  already  done,  on  receipt  of  this;  and  if 
you  do  so  and  not  convenient  for  you  to  ad- 
vance the  contribution  for  additional  stock,  I 
will  see  that  it  is  carried  until  we  have  an  op- 
portunity to  fix  up  the  whole  matter." 

It  is  further  in  evidence  that,  a  short  time 
after  the  date  of  Van  Renssehier's  receipt,  it 
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was  seen  by  the  defendant,  but  he  said  or  did 
nothing  to  repudiate  it  Tyler  also  testifies 
that  on  July  90, 1882,  he  met  the  defendant, 
and  had  this  conversation  with  him: 

"I  said  to  Mr.  Hinchman  that  I  had  been 
looking  for  him  for  several  days,  and  that  I 
suppoMd  he  knew  we  had  delivered  the  secu- 
rities—the Bothwell  securities— to  Mr.  Van 
Rensselaer,  as  he  had  directed;  and  he  said, 
'Yes,  that  was  all  right;'  and  I  said,  'Well, 
now,  when  will  you  be  able  to  close  this  mat- 
ter?* 'Well,'  be  says,  'I  am  in  a  great  hurry 
this  morning,  but  1  will  come  to  your  office 
certainly  this  afternoon  or  tomorrow  afternoon, 
at  8  o'clock.  You  can  rely  upon  my  coming 
and  seeing  you  upon  one  or  the  other  of  those 
days.' " 

The  plaintiff  also  testified  that  he  had  an  ac- 
ddeDtal  meeting  with  the  defendant  at  Long 
Beach  about  the  first  of  August,  1882.  The 
defendant  was  in  company  with  his  attorney, 
Mr.  Meyer.  The  interview  is  stated  by  the 
plfdntiff  as  a  witness  as  follows: 

"I  spoke  to  him.  I  do  not  know  that  he  rec- 
ognized me,  for  I  was  not  well  acquainted  with 
him  before,  and  he  introduced  me  to  Mr.  Meyer, 
and  he  said,  *This  is  Dr.  Lincoln,  from  whom 
I  have  the  Bothwell  securities;'  and  we  had 
some  conversation  about  it,  but  nothing  veiy 
definite,  although  there  came  up  during  the 
conversation  a  statement  that  there  was  some 
controversy  about  it  I  don't  know  whether  I 
made  the  statement,  or  Mr.  Meyer,  or  Mr. 
Hinchman.  I  remarked  that  there  ndghi  be 
seme  difference— had  heard  something  about 
some  difference— of  opinion  about  it,  but  that 
I  had  none;  and  I  tola  Mr.  Meyer  that  the  idea 
of  turning  them  over  to  the  Stormont  company 
was  an  afterthought  of  Mr.  Hinchman;  that  I 
conceded  nothing  of  the  Idnd.    I  never  had." 

The  following  letter  also  is  in  evidence: 

"Office  of  Stormont  Mining  Company  of  Utah, 

No.  2  Nassau,  cor.  of  Wall  St., 
Preeident:  Charles  S.  Hinchman. 
Secretary  and  Treasurer: 
Schuyler  Van  Rensselaer. 

New  York,  Aug.  24, 1882. 
Schuyler  Van  Rensselaer,  Esq., 

Sec'y  and  Trees.  Stormont  S.  M.  Co., 
No.  2  Nassau  St.,  N.  Y. 
Dear  Sir:  Dr.  Lincoln,  through  his  attorney. 
Col.  M.  W.  Tyler,  having  seen  fit  to  disavow 
the  understanaing  and  agreement  by  which  he 
obtained  'his  pcKsition'  in  carrying  the  J.  R. 
Bothwell  securities  in  your  hands  left  there  by 
CoL  Tyler,  after  conference  with  a  majority  of 
our  trustees,  I  am  instructed  to  notify  you  to 
retain  possession  of  said  securities  until  a  court 
of  competent  jurisdiction  shall  direct  you  what 
to  do  with  them,  I  claiming,  as  trustee,  for  the 
benefit  of  Stormont  treasury,  an  equitable  and 
bona  flde  interest  therein,  rlease  acknowledge 
safe  nosiist.    Yours  Truly, 

Chas.  ».  Hinchman, 
Prest  and  Trustee  8.  8.  M.  Co." 

There  was  some  other  correspondence  be- 
tween Uie  parties  not  material  to  the  present 
pohit,  but  nothing  further  was  done  until  No- 
vember 16, 1882,  when  a  written  demand  was 
made  by  the  plaintiff  upon  Van  Rensselaer  for 
the  return  of  the  securities.    This  demand  was 
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read  in  eridenoe  on  the  pari  of  the  plaintiff. 
The  following  is  a  copy  oi  it: 

'To  Schu^er  Van  Rensselaer: 

As  Mr.  Charles  S.  Hinchman  refuses  to  fnl- 
fill  his  contract  with  Dr.  Lincoln  to  purchase 
certain  securities  delivered  to  you  on  the  8th 
day  of  July,  1882»  for  Mr.  Hinchman,  I  hereby 
demand  the  immediate  return  of  the  securities 
to  me,  to  wit,  certificates  for 

28,400  sharen  of  the  Stormont  Oo^  stock,   or  its 

OQulyalent. 

Ban  BruQO  Mining  Co*8  itook. 
Eagle  Silver         "  " 

Bite  Gold  Quarts''  ** 

Star  Grove  Silver  ^ 


zaod 

800 
fiOO 

1^9 

46,410 

000 

100 


Menlo  Gtold  Quartz  Go's 
Stttemo         *      " 


•4 


N.  T.  ft  Sea  Beaoh  R.  R.  Go*s 
stock. 
$0  JSOO  in  first  mortgage  bonds  of  the  Battle  Moun- 
tain ft  Lewis  R.  R.  Co. 
Dated  New  York,  November  16, 1883. 

Youra,  eto^  Ruf  us  P.  Lincoln, 

By  M.  W.  Tyler,  Atty." 

The  reply  to  it  by  Van  Rensselaer,  as  proven. 
Is  as  follows: 


"New  York,  November  20.  1882. 
Dr.  R  P.  Lincoln. 

Sir:  In  answer  to  the  demand  made  upon 
me  through  Mr.  M.  W.  Tvler,  I  beg  to  say  that 
I  hold  the  securities  mentioned  therein  on  be- 
half of  yourself  and  Mr.  C.  8.  Hinchman,  and 
1  have  no  interest  in  or  claim  upon  them  per- 
sonally. I  have  been  notified  by  Mr.  Hinchman 
not  to  deliver  them  to  you,  and  for  that  reason 
shall  not  be  able  to  accede  to  your  demand. 
Any  arrangement  agreed  to  by  yourself  and 
Mr.  Hinchman  shall  have  my  prompt  acqui- 
escence. I  am,  etc.,  etc., 

8.  Van  Rensselaer, 
per  Nash  &  Eingsford,  his  attya." 

Nothing  further  occurred  untO  the  bringing 
of  this  sun  on  November  25, 1882. 

It  is  conceded  by  the  counsel  for  the  plaintiff 
Chat  the  delivery  of  the  securities  in  question 
by  the  plaintiff  to  Van  Rensselaer  was  accord- 
ing to  tne  terms  of  the  receipt  taken  from  him 
at  the  time,  and  of  itself  was  not  sufiicient  evi- 
dence of  a  receipt  and  acceptance  by  the  de- 
fendant to  satisfy  the  Statute  of  Frauds.  The 
lury  were  so  instructed  bv  the  court.  In  speak- 
ing of  it  in  his  charge,  the  Judge  said: 

"'Tou  will  recollect  that  it  recites  that  the 
property  was  to  be  delivered  to  Mr.  Hinchman 
(I  will  simply  state  the  language  in  substance) 
'when  he  bad  performed  his  cootract  with  Mr. 
Lincoln;'  in  other  words,  it  attached  a  condi- 
tion. If  you  find  upon  the  evidence  that  that 
wss  all  there  was  of  this  transaction,  I  think  it 
my  duty  to  say  as  matter  of  law  that  there  was 
not  such  delivery  as  would  take  the  case  out  of 
the  Statute;  because,  if  that  were  true,  if  he 
simply  delivered  the  stock  to  Mr.  Van  Rensse- 
laer, to  be  delivered  to  Mr.  Hinchman,  upon 
the  payment  of  the  sum  by  Mr.  Hinchman,  it 
would  not  be  a  receipt  and  acceptance  by  him. 
the  possession  would  not  be  in  liim,  he  could 
exercise  no  dominion  over  it  until  he  had  per- 
formed the  act  which  it  was  necessary  for  him 
to  perf  onn  in  order  to  obtain  the  title. 

"To  put  it  more  plainly,  perhaps  the  plaintiff 
would  have  in  that  event  made  Mr.  Van  Rens- 
selaer his  agent  as  well  as  the  agent  of  the  de- 
fendant" 

The  i>osition  of  the  plaintiff's  counsel  on  this 
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part  of  the  case  is  stated  by  him  in  a  prinfcd 
Driid^  as  follows: 

"That  receipt  was  put  in  evidence  not  as  con- 
clusive of  a  delivery  to  Hinchman,  but  as  a  fart 
to  be  taken  into  consideration,  after  the  Jury 
had  determined  the  question  of  defendant's  ca- 
pacity, in  connection  with  his  admission  that 
he  had  given  Van  Rensselaer  some  authority  in 
the  premises;  'his  admission  to  Tyler  after  be 
saw  the  receipt  that  the  delivery  to  Van  Rensse 
laer  was  "  all  riffht;"  his  admission  at  Long 
Beach  that  he  haa  the  securities,  and  his  direc 
tion  to  Van  Rensselaer  on  August  24  not  to 
surrender  any  of  the  securities.  If  the  jur 
should  find,  as  it  actually  did  find,  thatHincli- 
man  was  acting  in  his  individual  capacity,  and 
that  his  claim  of  a  representative  capacity,  first 
intimated  in  his  letter  of  July  22,  was  an  after- 
thought and  false,  then  the  authority  given  by 
him  to  Yah  Rensselaer  was  not  the  limitcKl  au- 
thority he  said  it  was,  and  in  view  of  the  ad- 
mission to  Tyler  that  the  delivery  was  "  all 
right,"  the  admission  at  Long  Beach  of  posses- 
sion, and  the  subsequent  assertion  of  dominion 
over  Uie  securities,  it  was  a  fair  inference  for 
the  Jury  that  Van  Rensselaer's  authority  was  a 
general  one  to  receive  the  securities  for  Hinch- 
man. If  the  Jury  should  so  find,  then,  under 
the  terms  of  the  receipt,  the  delivery  to  Van 
Rensselaer  was  a  delivery  to  Hinchman  and  an 
acceptance  by  him  sufllcient  to  satisfy  the  stat- 
ute, for  nothing  remained  but  for  him  to  pay 
the  purchase  price." 

In  dealing  with  the  question  arising  on  this 
record  we  keep  in  view  the  general  rule  that  It 
is  a  question  for  the  Jury  whether,  under  aU  the 
circumstances,  the  acts  which  the  buyer  does 
or  forbears  to  do  amount  to  a  receipt  and  ac- 
ceptance within  the  terms  of  the  Statute  of 
Frauds.  BusM  v.  Wheeler,  16  Q.  B.  442;  Mor- 
tanY.Tibbett,  15  Q.  B.  428;  BorrcwecdU  v.  Boe- 
to&rth,  09  Mass.  881;  Wwtman  v.  Breed,  117 
Mass.  18.  But  where  the  facts  in  relation  to  a 
contract  of  sale  alleged  to  be  within  the  Statute 
of  Frauds  are  not  in  dispute,  it  belongs  to  the 
court  to  determine  their  legal  effect,  iihepherd 
V.  Preesey,  82  N.  H.  56.  And  so  it  is  for  the 
court  to  withhold  the  facts  from  the  Jury  when 
they  are  not  such  as  can  in  law  warrant  finding 
an  acceptance,  and  this  includes  cases  where, 
thouffh  the  court  might  admit  that  there  was  a 
scintflla  of  evidence  tending  to  show  an  accept- 
ance, they  would  still  feel  bound  to  set  aside  a 
ver4ict  finding  an  acceptance  on  that  evidence. 
Browne,  Stat.Frauds.g821;  />^wy  v.  Williama, 
5  Allen,  5;  Howard  v.  Borden,  18  Allen.  299  ; 
Pinkham  v.  Maitox,  58  N.  H.  604. 

In  order  to  take  the  contract  out  of  the  opera- 
tion of  the  statute,  it  was  said  by  the  New  York 
Court  of  Appeals  in  Marsh  v.  Rouee,  44  N.  Y. 
648,  Uiat  there  must  be  ''acts  of  such  a  charac- 
ter as  to  place  the  property  unequivocally 
within  the  power  and  under  the  exclusive  do- 
minion of  the  buyer  as  absolute  owner,  dis- 
charged of  all  ifen  for  the  price."  This  is 
adopted  in  the  text  of  Benjamin  on  Sales,  §  179, 
Bennett's  4th  Am.  ed.,  as  the  language  of  the 
decisions  in  America.  In  Shindlery.  Houston, 
1  N.  Y.  261,  49  Am.  Dec.  816.  Gardner,  /., 
adopts  the  language  of  the  court  in  Phillips  v. 
Bisioli,  2  Bam.  &  C.  511,  ''That  to  satisfy  the 
statute  there  must  be  a  delivery  by  the  vendor 
with  an  intention  of  vesting  the  right  of  posses- 
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doD  in  tlMTendee,  and  there  must  be  an  actual 
acceptance  l^  the  latter  with  the  intent  of  tak- 
ing possesBion  as  owner."  And  adds:  "This, 
I  apprehend,  is  the  correct  rule,  and  it  is  obrl- 
ous  that  it  can  only  be  satisfied  by  something 
done  subsequent  to  the  sale  unequiTOcally  in- 
dicating the  mutual  intentions  ci  the  parties. 
Mere  words  are  not  sufficient  BaiUy  y.  Ogden, 
8  Johns.  421,  8  Am.  Dec.  509.  *  *  *  In  a 
word,  the  statute  of  fraudulent  conveyances 
and  contracts  pronounces  these  agreements, 
when  made,  void,  unless  the  buyer  should  'ac- 
cept and  receive  some  part  of  the  goods.'  The 
language  is  unequivocal,  aud  demands  the  ac- 
tion of  both  parties,  for  acceptance  implies  de- 
livery, aud  Uiere  can  be  no  complete  delivery 
without  acceptance. "  In  the  same  case  Wright, 
J.,  saidi  "Tlie  acts  of  the  parties  must  be  of 
such  a  character  as  to  unequivocally  place  the 
property  within  the  power  and  under  the  ex- 
clusive dominion  of  the  buyer.  This  is  the 
doctrine  of  those  cases  that  have  carried  the 

{>rinciple  of  constructive  deJiveiv  to  the  utmost 
imit  •  •  ♦  Where  the  acts  of  the  buyer  are 
equivocal,  and  do  not  lead  irresistibly  to  the 
conclusion  that  there  has  been  a  trao^er  and 
[50]  acceptance  of  the  possessioD,  the  cases  qualify 
the  inferences  to  be  drawn  from  them,  and  hold 
the  contract  to  be  within  the  statute.  *  *  *  I 
think  I  may  afflnn  with  safety  that  the  doctrine 
is  now  clearly  settled  that  there  must  not  only 
be  a  delivery  by  the  seller,  but  an  ultimate  ac- 
ceptance of  the  possession  of  the  eoods  by  the 
buyer,  and  that  this  delivery  and  acceptance 
can  only  be  evinced  bv  unequivocal  acts  inde- 
pendent of  the  proof  A  the  contract" 

This  case  is  regarded  as  a  leading  anthority 
on  the  subject  in  the  State  of  New  York,  and 
has  been  umf ormly  followed  there,  and  is  recQg* 
nized  and  supported  by  the  decisions  of  the 
highest  courts  m  many  other  States,  as  will  ap- 
pear from  the  note  to  the  case  as  reported  in  to 
Am.  Dec  816,  where  a  laigo  number  of  them 
are  oollected.  ^  in  BmickY.  Bandfcrd,  tiO 
Mass.  809,  816,  it  was  said  by  Devens.  /., 
speaklnff  of  the  distinction  between  an  accept- 
ance which  would  satisfy  the  statute  and  an 
acceptance  which  would  show  that  the  goods 
corresponded  with  the  warranty  of  the  contract, 
that  "  If  the  buyer  accepts  the  goods  as  those 
which  he  purchased,  he  may  afterwurds  reject 
them  if  th^  were  not  what  they  were  war- 
ranted to  be,  but  the  statute  is  satisfied.  But 
while  such  an  acceptance  satisfies  the  statute,  in 
order  to  have  that  effect  it  must  be  l^  some 
unequivocal  act  done  on  the  part  of  the  buyer 
with  intent  to  take  possession  of  Uie  goods  as 
owner.  The  sale  must  be  perfected,  and  this 
is  to  be  shown,  not  by  proof  of  a  change  of 
possession  only,  but  of  sudi  change  wiUi  sudi 
btent  When  it  is  thus  definitely  established 
that  the  relation  of  vendor  and  vendee  exists, 
written  evidence  of  the  contract  is  dispensed 
with,  although  the  buyer,  when  Uie  sale  is  with 
warranty,  may  still  retain  his  right  to  reject  the 
goods  if  they  do  not  correspona  with  the  war- 
ranty. That  tiiere  has  been  an  acceptance  of 
this  character,  or  that  the  buyer  has  ocmducted 
himself,  in  regard  to  the  goods,  as  owner  is  to 
be  proved  l^  the  party  setting  up  the  con- 
tract *• 

Mr.  Benjamin,  in  histreatise  on  Sales,  1 187. 
says:  "It  wiU  already  have  been  perceived  that 
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in  many  of  the  cases^  the  test  for  determining 
whether  there  has  been  an  actual  receipt  by  the 
purchaser,has  been  to  inquire  whether  tne  vend- 
or has  lost  his  lien.  RcKsdpt  implies  delivery, 
and  it  is  plain  that  so  long  as  vendor  has  not 
delivOTed,  there  can  be  no  actual  receipt  by  ven- 
dee. The  subject  was  placed  in  a  very  clear 
light  by  Holroyd,  .T,  in  his  decision  in  Baidtjf 
V.  Pairker,  2  ^am.  &  C.  87:  'Upon  a  sale  of 
specific  goods  for  a  specific  price,  by  parting 
with  the  possession,  the  seller  parts 'with  his 
lien.  The  statute  contemplates  such  a  parting 
with  the  possession,  and,  therefore,  as  long  »s 
the  seller  preserves  his  control  over  the  gtXKls 
so  as  to  retain  his  lien,  he  prevents  the  vendee 
from  acceptiDg  and  receiving  them  as  his  own, 
within  the  meaning  of  the  statute.'  No  excep- 
tion is  known  in  tne  whole  series  of  decisions 
to  the  proposition  here  enunciated,  and  it  is  s^e 
to  assume  as  a  general  rule,  that  whenever  no 
fact  bas  been  proven  showing  an  abandonment 
by  the  vendor  of  his  lien,  no  actual  receipt  by 
the  purchaser  has  taken  place.  This  has  been 
as  strongly  insisted  on  in  the  latest  as  in  the 
earliest  cases.  The  prindpid  decisions  to  this 
effect  are  referred  to  m  the  note." 

In  accordance  with  this,  the  rule  is  stated  in 
Browne  on  The  Statute  of  Frauds,  par.  817a, 
as  follows:    '* Where,  by  the  terms  of  the  con- 
tract, the  sale  is  to  be  for  cash,  or  any  other 
condition  precedent  to  the  buyer's  acquiring 
title  in  the  goods  be  imposed,  or  the  (CKkIs  be 
at  Uie  thne  of  the  allegoa  receipt  not  fitted  for 
delivery  according  to  the  contract,  or  anything 
remain  to  be  done  by  the  seller  to  perfect  the 
delivery,  such  fact  wOl  be  generally  conclusive 
that  there  was  no  receipt  by  the  buyer.     There 
must  be  first  a  delivery  by  the  seuer  with  in- 
tent to  give  possession  of  the  goods  to  the 
buyer." 

It  is  dear,  and,  as  we  have  sedn,  is  conceded, 
that  the  original  delivery  by  the  plaintiff  to 
Van  Rensselaer  of  the  securities,  according  to 
the  terms  of  the  receipt  taken  at  the  time,  waa 
not  a  delivery  to  the  aefendant  in  the  aoiae  of 
the  rule  established  by  the  authorities,  and  thmt 
consequoitly  there  was  not  and  could  not  baiTe 
been  at  that  time  a  leodpt  and  acceptance  of 
them  by  the  defendant  to  satisfy  theStatate  of 
Frauds.    How  far  can  it  be  cuumed  that  tliat 
inchoate  and  incomplete  delivery  was    made 
perfect  by  any  subsequent  act  or  condact  of  the 
parties? 

The  firstdrcomstance  relied  on  by  the  plalnV 
iff  as  material  to  that  point  is  that,  ahortlj 
after  the  recdpt  was  given,  the  defendant  irme 
informed  of  it  and  made  no  ol^ection  to  it;  but 
certainly  this  is  insignificant     It  added  noth- 
ing to  the  transaction  stated  hn  the  receipt  thmt 
the  defendant  assented  to  it    That  aaseot  ^Wi» 
simply  that  the  securities  had  been  deli  wed  to 
Van  Kenssdaer  to  be  delivered  to  him  ^vrben 
paid  for.    It  did  not  alter  the  implied  oontxmct 
between  Van  Rensselaer  and  the  plaintiff  aris- 
ing upon  the  the  terms  of  the  receipt  tlia.t  the 
subject  of  the  sale  should  not  be  deUvexed  to 
the  defendant  unto  he  had  paid  the   i^ieed 
price. 

The  next  circumstance  relied  upon  la  tike  (con- 
versation tei^ed  to  by  TVler  as  having  takea 
plaoe  on  July  20  between  himand  the  defendsurt. 
In  that  conversation  Tyler  testifies  that  Ike  eaid 
to  tba  defendant  that  ^1  supposed  he  knew 
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bad  deliyered  the  flecorities— the  Bothwell  ae- 
curities—to  Van  Rensselaer  as  be  had  directed, 
and  he  said,  Tea,  that  was  all  right' "  Here 
certainly  nothing  was  added  to  the  transaction. 

Both  these  dronmstaDces  are  also  fully  met 
by  the  weU  established  rule  that  mere  words 
are  pot  sufficient  to  constitute  a  delivery  and 
acceptance  which  will  take  a  verbal  contract  of 
■de  out  of  the  Statute  of  Frauds.  Shindier  v. 
Mmiston,  vbi  mipra. 

The  next  item  of  evidence  in  support  of  the 
plaintilTs  contention  is  the  conversation  on 
August  1,  1882,  at  Long  Beach,  between  the 
defoidant  and  the  plaintiff,  in  which  the  de- 
fendant, i^^trodudng  Meyer  to  the  plaintiff, 
•aid:  "This  is  Doctor  Lincoln,  from  whom  I 
have  the  Bothwell  securities.'*  This  declara- 
tion of  the  defendant  is  treated  in  the  argument 
as  an  admission  by  him  distinctly  of  the  fact 
that  he  had  at  that  time  possession  of  the  secu- 
rities in  question,  which  he  could  only  have  by 
a  delivery  from  Van  Rensselaer,  either  actual 
or  constructive.  This  construction  of  the  state- 
ment, however,  in  our  opinion,  is  entirely  inad- 
missible. The  context  plainly  shows  such  not 
to  have  been  its  meaning  .  for,  as  appears  by 
the  testimony  of  the  plaintiff  relating  it,  the  con- 
versation immediately  turned  to  the  controver- 
sy between  the  parties  as  to  whether  the  defend- 
ant had  been  negotiating  for  the  securities  in 
his  individual  capacity  or  as  trustee  for  the  Stor- 
mont  Sflver  Mining  Ck>mpany.  The  expres- 
sion testified  to  cannot  fairly  oe  extended  be- 
yond a  casual  reference  to  the  transacuon  as  it 
had  taken  place,  and  as  it  then  stood  upon  the 
terms  of  the  Van  Rensselaer  receipt.  There  is 
nothing  whatever  in  the  conversation  to  justi- 
fy Uie  inference  that  there  had  been  a  subse- 
quent deliveiy  by  Van  Rensselaer  to  the  de> 
xendant,  whereby  the  possession  of  the  securi- 
ties had  been  changed,  or  whereby  the  control 
and  dominion  over  them  had  been  given  to  the 
defendant  by  Van  Rensselaer,  contrarv  to  the 
terms  of  hu  agreement  with  the  pluntiff  4S 
contained  in  the  receipt.  « 

And  such  was  and  must  have  been  the  un- 
derstanding of  the  plaintiff  himself ,  for  sabse- 
auentlY,  on  the  loth  of  November,  he  made 
the  written  demand  upon  Van  Rensselaer  for 
the  immediate  return  of  the  securities  to  him 
on  the  ground  that  up  to  that  time  the  defend- 
ant baa  refused  to  fmflll  his  contract  for  their 
purchase.  This  is  certainlv  an  unequivocal  act 
on  the  iMirt  of  the  plaintiff,  entirely  inconsist- 
ent with  the  assertion  that  there  had  been,  pri- 
or to  that  time,  any  delivery  by  him  or  by  bis 
authority,  to  the  defendant,  of  the  subject  of  the 
alleged  sale.  Its  legal  effect  ffoes  beyond  that; 
it  was  a  distinct  rescission  ox  the  contract  of 
sale;  it  was  a  notice  to  Van  Rensselaer  not  to 
delirer  to  the  defendant  thereafter,  even  if  he 
should  offer  to  complete  the  contract  by  pay- 
ment of  the  consideration;  it  put  an  end,  by  Its 
own  terms,  to  the  relation  between  the  parties 
of  vendor  and  vendee;  it  made  it  unlawful  in 
Van  Rensselaer  thereafter  to  deal  with  the  se- 
curitiea,  except  by  a  return  of  them  to  the 
plaintiff  as  their  owner.  The  refusal  of  Van 
Rensselaer  to  comply  with  the  terms  of  the  de> 
mand  subjected  him  to  an  immediate  action  by 
the  plfinttflf  f^  the  recovery  spedflcall v  if  he 
could  reach  them  by  process,  or  otherwise,  for 
damages  for  their  conversion.    This  certainly 
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is  conclusive  of  the  question  of  a  prior  deliv 
eiy  to  the  defendant,  and  a  receipt  and  accept 
ance  by  him.  Taylors,  WakeMd,  6 El.  &  BL 
765;  Benjamin  on  Sales,  par.  171. 

To  meet  this  view,  however,  the  letter  of  the 
defendant  to  Van  Rensselaer  on  August  24  is 
relied  on  as  evidence  of  a  receipt  and  accep^ 
ance  by  the  defendant  at  that  time,  bcin^.  as  it 
is  argued,  the  exercise  of  control  and  domin- 
ion over  the  securities  by  the  defendant  as  own- 
er. That  letter,  it  will  be  observed ,  is  addressed  [  54] 
to  Van  Rensselaer  as  secretary  and  treasurer  of 
the  Stormont  Silver  Mining  Company  by  the 
defendant,  signing  himself  president  and  trus- 
tee of  the  same.  It  declares  that  the  plaintiff 
had  seen  fit  to  disavow  the  understaodmg  and 
agreement  by  which,  as  claimed  by  the  defend- 
ant, he  had  obtained  control  of  tne  securities 
in  question  which  had  been  left  in  Van  Reosse- 
laers  hands;  that  after  conference  with  a  ma- 
jority of  the  trustees  of  the  company  he  had 
been  instructed  to  notify  Van  Rensselaer  to  re- 
tain possession  of  them  until  a  court  of  compe- 
tent Jurisdiction  should  direct  him  what  to  do 
with  them;  adding,  "  I  claiming  as  a  trustee, 
for  the  benefit  of  Stormont  treasury,  an  equi- 
table and  h<ma  fide  interest  therein."  Clearly 
there  is  nothing  in  the  sending  of  this  docu- 
ment or  in  its  contents  which  can  have  the  ef- 
fect contended  for,  whether  considered  alone 
or  in  connection  with  the  subsequent  refusal  of 
Van  Rensselaer  to  return  the  securities  to  the 
plaintiff  in  pursuance  of  his  demand.  Taken 
together,  they  do  not  constitute  either  the  as- 
sertion or  exercise  of  any  right  in  respect  to  the 
securities  under  any  contract  of  sale  between 
the  plaintiff  and  the  defendant  as  individuals. 

It  is  quite  true,  and  the  authorities  so  declare, 
that  the  receipt  and  acceptance  by  the  vendee 
under  a  verbal  agreement,  otherwise  void  by 
the  Statu^  of  Frauds,  may  be  complete,  al- 
thouffh  the  terms  of  the  contract  are  in  dispute. 
Receipt  and  acceptance  by  some  uneoui  vocal 
act,  suflSdently  proven  to  have  taken  place  un- 
der some  contract  of  sale,  is  sufQcicnt  to  take 
the  case  out  of  the  prohibition  of  the  statute, 
leaving  the  Jury  to  ascertain  and  find  from  the 
testimony  what  terms  of  sale  were  actually 
agreed  on.  Mofrah  v.  Hyde,  8  Orey ,  881 ;  Town- 
eend  v.  Eargravee,  118  Mass.  825;  Benjamin, 
Sales,  par.  170.  But,  as  was  said  by  WiUiams, 
J.,  in  Tomkin$<m  v.  Staiffht,  17  C.  B.  Wt,  the 
acceptance  by  the  defendant  must  be  in  the 
quid%  of  vendee.  "The  statute  does  not 
mean  that  the  thing  which  is  to  dispense  with 
the  writing  is  to  tale  the  phiceof  all  the  terms 
of  the  contract,  but  that  the  acceptance  is  to 
establish  the  broad  fact  of  the  relation  of  vend- 
or and  vendee."  The  act  or  acts  relied  on  as 
constituting  a  receipt  and  acceptance,  to  satisfy  [55] 
the  statute,  must  be  such  as  definitely  establish 
that  the  relation  of  vendor  and  vendee  exists. 
Bemiekv.  8ane(fard,  120  Mass.  809. 

Li  the  present  case  the  notice  of  the  defend- 
ant, as  president  and  trustee  of  the  Stormont 
Company,  to  Van  Rensselaer  to  retain  posses- 
sion of  the  securities,  and  Van  Rensselaer's  re- 
fusal to  return  the  securities  to  the  plaintiff  on 
his  demand  in  consequence  thereoi,  certainly 
are  not  facts  which  tend  to  establish  the  exist- 
ing relation  of  vendor  and  vendee  between  the 
plaintiff  and  the  defendant  ThedefendtDtln 
bis  notice  makes  no  claim  as  such,  and  certain- 
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ly  no  assent  on  the  part  of  the  plaintiff  to  his 
exercise  of  any  such  dominion  is  diown.  It  is 
clear  heyond  all  controversy,  so  far  as  this  rec- 
ord shows,  that  the  plainuff  had  never  con- 
sented that  Van  Rensselaer  should  deliver  the 
securities  to  the  defendant  except  upon  pay- 
ment of  the  price;  nor  is  there  a  particle  of 
proof  that  Van  Rensselaer  has  ever  done  so. 

It  is  further  and  finally  urged,  however,  by 
his  counsel,  that  it  was  competent  for  the 
plaintiff  to  waive  the  condition  of  a  previous 
payment  of  the  consideration,  and  to  authorize 
Van  Rensselaer  to  deliver  the  securities  to  the 
defendant  without  performance  of  the  contract 
on  the  part  of  the  latter,  and  that  the  bringing 
of  the  present  action  was  such  a  waiver.  If! 
in  point  of  fact.  Van  Rensselaer  bad  transferred 
the  ninnual  possession  of  the  securities  to  the 
defendant,  or  if,  contrary  to  the  terms  of  his 
original  receipt,  he  hod  agreed  with  the  defend- 
ant to  bold  the  securities  subject  to  bis  order  as 
tiis  agent,  free  from  the  conmUons  of  the  pur- 
chase, and  as  bis  absolute  property,  the  plaint- 
iff's assent  to  this  new  arrangement  might  be 
well  implied  from  his  bringing  an  action  against 
the  defendant  to  recover  &e  consideration. 
But  the  premises  on  which  this  conclusion  rests 
are  not  to  be  found  in  the  present  case.  There 
was  no  transfer  of  possession  from  Van  Rens- 
selaer to  the  defendant,  nor  has  there  been  any 
change  in  the  relation  of  Van  Rensselaer  to  hfs 
possession  of  the  securities,  whereby  he  has 
agreed,  with  the  consent  of  the  defendant,  to 
hold  them  as  agent  for  the  latter  as  vendee  un- 
der any  contract  of  cale  with  the  plaintiff. 

On  the  whole,  we  are  well  satisfied  that  there 
was  no  evidence  of  a  receipt  and  acceptance  of 
the  securities  in  question  by  the  defendant  to 
authorize  a  recovery  against  him  upon  the  al- 
leged contract  of  sale.  It  was  error  in  the  cir- 
cuit court  to  r^use  to  charge  the  Jury  to  that 
effect,  as  requested  by  the  counsel  for  the  de- 
fendant. 

Fbr  thai  error  the  Judgment  t#  renened  and 
the  eauee  remanded,  toith  direetione  to  grant  a 
new  trial. 


ANTHONY  J.  LANGDON   et  il.,  P^, 

inBrr., 

WILLIS  M.  SHERWOOD. 

(See  8.  C  Beporter*8  ed.  74-8aj 

Mode  of  trantferring  real  eetate-^Nebrcuka  law 
— eertifleate  of  regieter  or  receiver-^ed  ^— 
eeideneee  of  title, 

1.  The  question  of  the  mode  of  transf  errins  real 
estate  is  one  peculiarly  within  the  jurisdiotloQ  of 
the  legislative  power  of  the  State  in  which  the  land 
Ues,  in  cases  where  the  title  has  pasMd  from  the 
Government  of  the  United  States,  and  is  in  oontio- 
VOTsy  between  private  citixens. 

Z,  trader  section  489  of  the  Code  of  Nebraska, 
when  a  Judgment  or  decree  is  rendered  for  a  con- 
Teyanoe,  release  or  acquittance,  in  any  court  of  the 
State,  and  the  parties  aaainst  whom  the  judgment 
or. decree  Is  rendered  do  not  comply  uierewith. 
within  the  time  therein  mentioned,  such  Judgment 
or  decree  has  the  same  operation  and  effect  as  if 
the  conveyance,  release  or  aoqulttanoe  has  been 
executed  pursuant  thereto. 

8.  A  eertifleate  of  the  register  of  the  land  office 
at  Omaha  of  the  location  of  a  military  land  war- 
lant,  or  a  eertifleate  of  the  receiver  at  the  same 
place,  aoknowledglnff  payment  for  the  purchase  of 
a  lot  of  land«  cannot  be  received  in  the  Circuit 


Court  of  the  United  states  as  establishing  the  legal 
title  in  the  bolder  of  8u<di  eertifleate.  notwtthslMMl- 
ing  section  411  of  the  Code  of  dvu  Prooednreof 
Kebi 


4.  The  oertlfloate  only  gives  the  holder  of  it  ea 
equitable  right  to  demand  a  patent  of  the  govem- 
ment;  and  until  su<di  patent  is  Issued,  the  Mgal  title 
remains  in  the  United  States. 

ft.  It  is  for  the  United  States  to  fliz  the  dignity  and 
character,  in  its  own  courts,  of  the  evldenoes  of  ti« 
tie  which  issue  from  the  government;  and  In  suoh 
courts  a  recovery  in  eJeiDtment  can  only  be  had 
upon  the  strict  legal  tltte;  the  courts  of  law  do  aot 
enforce.  In  that  manner,  the  equitable  title,  eri- 
denced  by  suoh  certlflcates. 

[No.  1801.] 
Submitted  Dee,  If,  1887.  Decided  Jan.  9, 1888, 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska.  Be- 
verted  in  part  and  remanded,  with  instructioDS 
to  render  judgment  against  the  plaintiff  for  part, 
and  in  his  favor  for  the  remainder,  of  Uieland. 

Sherwood,  plaintiff  in  the  court  below,  re- 
covered a  Judgment  in  an  action  of  ejectment 
for  several  tracts  of  land;  from]  which  Judg- 
ment the  defendants  below  brought  a  writ  of 
error  to  this  court 

The  facts  of  the  case  are  stated  in  the  opinion. 

Mr,  J.  M*  Woolwortli,  for  plaintiffs  hi 
error: 

The  certificates  of  the  register  and  receiver  d 
the  local  land  office  were  mcompetent  to  du>w 
title  in  the  plaintiff  below. 

BagneU  v.  Broderiek,  88  U.  8.  18  Pel.  4» 
(10: 285);  Fenn  v.  Holme,  63  U.  S.  21  How.  481 
(16:  iSS);  Bennett  y,  Butterworth,  58  U.  8.  11 
How.  669  (18: 850);  Booper  v.  Seheimer,  64  X3. 
8.  28  How.  285  (16: 452);  Clagett  v.  KUbohtme, 
66  U.  8. 1  BhickJ846  (17:218).  See  alao  Fbe- 
ter  y.  Mora,  9STJ.  8.  425  (25: 101),  and  8im- 
mone  v.  Ogle.  105  U.  8.  271  C86: 1087). 

The  decree  of  the  Circuit  Court  for  Nebras- 
ka WBB  also  incompetent  for  the  sameimTpoee. 

Biekey  v.  Stewart,  44  U.  a  8  fiow.  75C 
(11: 814^ 

Mr,  iobn  M.  Thiftraion*  for  defendant  Vi 
error: 

The  decree  perfected  the  legal  title  in  Willi 
M.  Sherwood. 

Biekeg  y.  Stewart,  44  U.  8.  8  How.  79 
(1) :  814). 

The  record  of  a  Judgment  constitutes  a  xm^ 
feet  link  in  a  chain  of  title,  and  can  be  intn 
duced  in  an  action  of  law  to  prove  title. 

Freeman,  Judgments,  2d  ed.  g§  416.  42)1 
Fmeler  v.  Savage,  8  Conn.  00. 

Mr,  Juetiee  Miller  delivered  the  opinion  < 
the  court: 

This  is  a  vnit  of  error  to  the  Circuit  Oon 
of  the  United  States  for  the  District  of  1^ 
braska. 

The  defendant  in  error  brought  in  that  cov 
a  suit  in  the  nature  of  an  action  of  ejectmc 
to  recover  several  tracts  or  parcels  of  land  th 
in  the  possession  of  the  plaintifb  in  error.  T 
case  was  first  tried  before  a  Jury,  and  tbe  vqd 
afterwards  set  aside.  By  a  written  a^^i^enM 
of  tbe  parties,  it  was  then  submitted  to  the  ooi 
without  a  jury.  That  court  made  a  g^ie 
finding  in  fovor  of  the  plaintiff,  Shervrood,  i 
certain  special  findings,  and  upfon  both  of  lb 
rendered  a  Judgment  for  him,  for  aU  the  h 
claimed  in  nis  petition.  A  bill  of  excepti 
was  taken,  which  related  to  tbeintrod^ocUoi 
evidence  and  the  findings  of  tbe  oonrt. 
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tbiB  bin  of  exceptions  and  the  special  findings 
of  fact  the  plaintifTs  here  assign  two  principal 
errors. 

The  first  one  of  these,  which  affects  all  the 
land  embraced  in  the  suit,  has  reference  to  the 
introdaction  and  effect  of  a  decree  in  chancery, 
rendered  in  the  Circuit  Court  of  the  United 
States  for  the. District  of  Nebraska,  AprQ  9, 
1888,  in  which  Sherwood  was  complainant  and 
the  Sauntee  Land  and  Ferry  Company  was  de- 
fendant. The  plaintiff  in  the  action  of  eject- 
ment, having  given  evidence  which  he  asserted 
showed  title  to  all  the  land  in  controversy  in 
the  Sauntee  Land  and  Ferry  Company,  intro- 
duced the  record  of  this  suit  in  chancery  to  es- 
tablish a  transfer  of  the  title  by  means  of  the 
Eroceedings  in  that  suit  from  that  company  to 
imself.  The  bill  of  complaint  set  out  that 
this  company,  while  owner  of  the  land,  had 
made  a  verbal  agreement  with  WiUiam  A. 
Gwver  that  the  latter  should  take,  have,  and 
hold  the  real  estate  mentioned,  as  his  own  prop- 
erty, and  as  consideration  for  the  same  should 
pay  off,  settle,  and  discharge  the  indebtedness 
of  the  company. 

The  decree  of  the  court  established  tbe  fact 
that  Sherwood  had  acquired  the  interest  of 
Qwyer  in  the  property,  whereby  Ii^  became  the 
equitable  owner  of  ft  all,  and  that  he  was  en- 
titled to  have  a  conveyance  of  the  legal  title 
from  the  Sauntee  Land  and  Ferry  Company. 
The  decree  then  proceeded  in  tiie  following 
langua^: 

"It  IS  further  ordered  and  decreed  that  the 
respondent,  the  Sauntee  Land  and  Feny  Corn- 
pan  v,  ahall,  within  twenty  days  after  the  entry 
of  this  decree,  execute,  acknowledge,  prove 
and  record,  in  the  manner  provided  oy  law,  a 
good  and  sufficient  deed  of  conveyance  to  the 
complainant  of  all  said  real  estate,  to  vest  the 
entire  legal  title  thereof  in  the  respoudent,  and 
to  deliver  said  deed  of  conveyance,  so  executed, 
acknowledged,  proved  and  recorded,  to  the 
complainant. 

"  It  is  further  ordered  and  decreed  that  in 
case  said  respondent  shall  fail,  neglect,  o;  re- 
fuse to  make,  execute,  acknowledge,  prove,  re- 
cord and  deliver  to  the  complainant  such  deed 
of  conveyance  within  the  time  hereinbefore 
fixed,  then  and  in  that  case  this  decree  shall 
stand  and  be  a  good,  sufficient  and  complete 
conveyance  from  the  respondent,  the  Sauntee 
Land  and  Ferry  Company,  to  the  complainant, 
Willis  M.  Sherwood,  of  all  the  riffht,  title,  and 
estate  of  said  respondent  in  and  to  said  real 
estate,  and  shall  be  taken  and  held  as  good, 
complete,  and  perfect  a  deed  of  conveyance  as 
would  be  the  deed  of  conveyance  hereinbefore 
specified;  and  that  the  respondent,  and  all 
persons  claiming  through,  from,  or  under  it,  be, 
and  they  are  hereby,  perpetually  barred,  re- 
strained, and  enjoined  from  asserting  any  right, 
title,  ownership,  or  interest  in  or  to  said  real 
estate  adversely  to  the  complainant,  and  from 
in  any  manner  interfering  with  the  peaceable 
and  quiet  possession  of  complainant  in  and  of 
the  same." 

No  conveyance  was  ever  made  under  this  de- 
cree hv  that  company,  and  it  is  objected  that 
for  this  reason  Snerwood  did  not  acouire  by 
that  proceeding  the  strict  legal  title,  6ut  only 
obtained  an  equitable  one,  and  the  quieting^  of 
that  title  as  against  the  Sauntee  Land  and  Fer- 
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ry  Company.  Section  420  of  the  Code  of  Ne- 
braska is,  however,  relied  upon  by  Sherwood's 
counsel  as  giving  to  the  decree  in  his  favor  in 
Uie  chancery  sun  the  effect  of  an  actual  con- 
veyance of  the  title.  That  section  is  as  fd^ 
lows: 

"When  any  Judgment  or  decree  shall  be  ren- 
dered for  a  conveyance,  release,  or  acquittanca 
in  any  court  of  this  State,  and  the  party  or  par- 
ties against  whom  the  Judgment  or  decree  snail 
be  rendered  do  not  comply  therewith  within 
the  time  mentioned  in  said  judgment  or  de- 
cree, such  Judgment  or  decree  shall  have  the 
same  operation  and  effect,  and  be  as  available, 
as  if  the  conveyance,  release,  or  acquittauca 
had  been  executed  conformable  to  such  Judg- 
ment or  decree." 

We  are  of  opinion  that  if  this  section  of  the 
Code  be  valid,  it  was  the  intention  of  the  mak- 
ers of  it  that  a  Judgment  and  decree,  such  aa 
the  one  before  us,  should  have  the  same  effect, 
where  the  parties  directed  to  make  the  coavey- 
ance  fail  to  comply  with  the  order,  as  it  would 
have  had  if  they  bad  complied,  in  regard  to  ^e 
transfer  of  title  from  them  to  the  party  to  whom 
they  Were  bound  to  convey  by  the  decree.  The 
language  of  this  section  of  the  Code  hardly  ad- 
mits of  any  other  construction.  When  the 
party  decreed  to  make  the  conveyance  does  not 
comply  therewith  within  the  time  mentioned 
in  the  Judgment  or  decree,  such  Judgment  or 
decree  shall  have  the  same  effect  and  operation 
and  be  as  available  as  if  the  conveyance  bad 
been  executed.  The  operation  or  effect  here 
meant  was  the  transfer  of  title,  and  it  could  not 
have  been  made  any  clearer  if  it  bad  said  thai 
it  should  have  the  effect  of  transferring  the  title 
from  the  party  who  fails  to  convey  to  the  one 
to  whom  It  ought  to  be  conveyed.  This  must 
have  been  the  meaning  in  the  minds  of  the  leg* 
islators. 

It  was  undoubtedly  the  ancient  and  usual 
course  in  such  a  proceeding  to  compel  the  par- 
tv  who  should  convey  to  perform  the  decree  of 
the  coturt  by  fine  and  imprisonment  for  refus- 
ing to  do  so.  But  inasmuch  as  this  was  a 
troublesome  and  expensive  mode  of  compelling 
the  transfer,  and  the  party  might  not  be  within 
reach  of  Uie  process  of  the  court  so  that  he 
could  be  attached,  it  has  long  been  the  prac- 
tice of  manv  of  the  States,  under  statutes  en- 
acted for  that  purpose,  to  attain  this  object, 
either  by  the  appointment  of  a  special  commis- 
sioner who  should  convey  in  the  name  of  the 
party  ordered  to  convey,  or  by  statutes  similar 
to  the  one  under  consideration,  by  which  the 
Judgment  or  decree  of  the  court  was  made  to 
stand  as  such  conveyance  on  the  failure  of  the 
partv  ordered  to  convey. 

The  validity  of  these  statutes  has  never  been 
questioned,  so  far  as  we  know,  though  lon^  in 
existence  in  nearly  all  the  States  of  the  Union. 
There  can  be  no  doubt  of  their  efficacy  in 
transferring  the  title,  in  the  courts  of  the  States 
which  have  enacted  them;  nor  do  we  see  any 
reason  why  the  courts  of  the  United  Slates  may 
not  use  this  mode  of  effecting  that  which  ia 
clearly  within  their  power. 

The  question  of  the  mode  of  transferring  real 
estate  is  one  peculiarly  within  the  Jurisdiction 
of  the  legislative  power  of  the  State  iir  which 
the  land  lies.  As  this  court  has  repeatedly 
said,  the  mode  of  conveyance  is  subject  to  the 
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oontrol  of  the  legislature  of  the  State;  and  as 
the  case  in  hand  goes  upon  the  proposition  that 
the  title  had  passed  from  the  GoTemment  of 
the  United  States  and  was  in  controversT  be- 
tween private  dtizens,  there  can  be  no  Talid  ob- 
jection to  this  mode  of  enforcing  the  contract 
for  conveyance  between  them  according  to  the 
law  of  Nebraska.  U,  6.  t.  Ontby,  11  U.  8.  7 
Ornnch,  116;  [8:  2871;  Clarky.  Oraham,  10  U. 
8. 6  Wheat  577  [5:  884];  MeCtfnmek  v.  auUi- 
tarU,  28  U.  S.  10  Wheat.  192  [6:  800];  U.  8,  ▼. 
Fox,  94  U.  S.  816  [24: 192];  Brins  v.  ffarffard 
F.  Tn$.  Co.  96  U.  6.  027  [24:  868];  OonneOieui 
Mvt,  L,  Ins.  Go.  v.  Ouihman,  108  U.  S.  51 
[27:  6481.  We  cannot  see,  therefore,  anj  error 
in  the  drcult  court  in  permitting  the  proceed- 
ings in  the  chancery  suit  to  be  given  in  evi- 
dence, nor  in  giving  to  them  the  dect  of  trans- 
ferring from  the  Sauntee  Land  and  Feny  Com- 
pany such  legal  title  as  it  had  to  any  of  the 
property  In  controversy. 

The  plaintifF,  in  order  to  sustain  his  right  of 
action  in  this  suit,  offered  in  evidence,  first,  a 
certificate  of  the  register  of  the  land  office  at 
Omaha,  Nebraska,  of  the  date  of  August  14, 
1867,  of  the  location  by  John  Joseph  Wright  of 
a  mflitary  land  warrant  upon  the  southwest 
quarter  of  the  southwest  quarter  of  section  28, 
and  the  west  one  half  of  the  northwest  quar- 
ter of  section  88,  in  Township  18  North  of 
Range  ten  East,  containing  120  acres.  He 
also  offered  the  assignment  of  this  land  and 
the  certificate  to  the  Sauntee  Land  and  Ferry 
Company.  Another  certificate  of  the  re- 
ceiver at  Omaha,  of  the  same  date,  was  also 
offered,  acknowledging  the  payment  of  |45.50 
for  the  purchase  of  ^t  number  1  of  quar- 
ter section  number  88,  in  Township  num- 
ber 18,  North  of  Range  ten  East,  containing 
86|V\r  &cr^i  And  an  assignment  thereof  ^  the 
same  company. 

To  both  of  these  certificates  and  assignments 
the  defendants, objected.on  Uieground  uiat  they 
were  immaterial  and  did  not  purport  to  be  a 
conveyance  of  said  lands,  and^that  t^tle  could 
not  be  shown  in  this  action  of  ejectment  by  a 
certificate  of  a  register  or  receiver.  In  its  find- 
ings, the  court  upon  this  subject  finds  special- 
ly that  by  virtue  of  these  certificates  *'  The 
said  Wright  became  seised  in  fee  of  the  said 
lands,  and  that  by  his  deed  of  conve^nce 
thereof  the  same  passed  to  the  Sauntee  Land 
and  Ferry  Company." 

It  has  been  repeatedly  decided  by  this  court 
that  such  certificates  of  the  officers  of  the  land 
department  do  not  convey  the  legal  title  of  the 
land  to  the  holder  of  the  certificate,  but  that 
they  only  evidence  an  equitable  title,  which 
may  afterwards  be  perfected  by  the  issue  of  a 
patent,  and  that  in  the  courts  of  the  United 
States  such  certificates  are  not  sufficient  to  au- 
thorize a-recovery  in  an  action  of  ejectment. 
The  ground  of  these  decisions  is  that  in  these 
courts,  a  recovery  in  ejectment  can  only  be  had 
upon  the  strict  legal  title;  that  this  cla»  of  cer- 
tificates presupposes  the  existence  of  the  title  in 
the  United  States  at  the  time  they  were  given; 
and  that  something  more  is  necessary  to  show 
that  this  legal  title  was  ever  devestea  from  the 
United  States  by  a  patent  or  otherwise.  The 
decisions  on  this  subject  are  quite  numerous, 
and  the  principle  on  which  th^  rest  has  been 
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frequently  asserted  and  maintained  with  uni- 
formi^. 

In  the  case  of  BaoneU  ▼.  Brodmiek,  88  U.  8. 
18  Pet  486  [10:  286L  thU  question  was  very 
fully  considered,  anothe  language  of  the  court, 
expressive  of  the  result  arrived  ^  Is  tbal  "Ooii- 
gress  has  the  sde  power  to  dedare  the  ^gnity 
and  effect  of  titles  emanating  fenn  the  United 
States;  and  the  whole  legislmm  of  the  FMerml 
Government,  in  reference  to  the  pnhUc  lands, 
declares  flie  patent  the  aoperior  jmd  ooodurive 
evidence  of  legal  title;  until  to  iswunce  tiiefee 
is  in  the  government,  wfaidi,  1^  the  patent, 
passes  to  me  grantee:  and  he  is  entitled  to  re- 
cover the  poasesslon  in  ejectment" 

Fenn  v.  EoUne,  62  U.  8.  21  How.  481  [16: 
166],  nasiteftflHBflC  jtfris  flhmoler,  end  in 
that  the  court  said:  "This  is  an  attempt  to  •■- 
sen  at  law,  and  by  a  legal  remedy,  a  right  to 
real  property — an  action  of  ejectment  to  estab- 
lish the  right  of  poesessbn  in  land.  That  the 
plaintiff  in  ejectment  must  in  idl  cases  prove  a 
teoai  title  to  the  premises  In  himself,  at  the  time 
of  the  demise  laid  In  the  declaration,  and  that 
evidence  of  an  equitable  estate  will  not  be  sulfl- 
dent  for  a  recovery,  are  principles  so  elMiient- 
ary  and  so  familiar  to  the  profession  as  to  rea- 
der unnecessary  the  citation  of  authority  in 
support  of  them." 

The  case  of  Uoowr  v.  Scheimer,  64  U.  8.  28 
How.  285  [16:  452],  was  an  action  of  ejectment 
in  the  Ohrcuit  Ck>urt  of  the  United  States  for 
the  Eastern  DisMct  of  Arkansas.    The  plaint- 
iff endeavored  to  maintain  his  ri^t  to  recover 
possession  by  the  production  of  an  entry  made 
in  the  United  States  Land  Office.    A  statute  of 
Arkansas  enacted  that  an  action  of  eioctmeDt 
may  be  maintained  where  the  plaintiff  claims 
possession  by  virtue  of  an  entry  made  with  the 
renter  or  receiver  of  the  proper  Land  Office. 
This  court,  however,  after  referring  to  the  case 
of  Ba0ieU  v.  Broderiek,  and  declanno^  that  Its 
principles  are  the  settled  doctrine  of  the  court, 
adds:  "But  there  is  another  question  standing 
in  advance  of  the  foregoing,  to  wit:  Can  an  ac- 
tion of  ejectment  be  maintained  in  the  federal 
courts  against  a  defendant  in  possession,  oo  an 
entry  made  with  the  register  and  receiver?^ 
To  which  question  it  responds  by  saying:  *'It 
is  also  the  settled  doctrine  of  this  court  that 
no  action  of  ejectment  will  lie  on  such  an  equi- 
table  title,  notwithstanding  a  State  Legislature 
may  have  provided  otherwise  by  statute.     Tlie 
law  is  only  binding  on  the  state  courts,  and  has 
no  force  in  the  Circuit  Courts  of  the  Union.** 
See  also  Fbster  v.  Mora,  98  U.  S.  425  [26: 191], 
for  an  assertion  of  the  same  principle. 

The  defendants  in  error  relv  upon  section 
411  of  the  Nebraska  Code  of  Cfivil  Procedure. 
which  is  analogous  in  its  provisions  to  the  Stsa- 
ute  of  Arkansas  referred  to  in  the  case  of  Hoop- 
er V.  Seheimer,     That  section  is  as  foQows: 
"The  usual  duplicate  receipt  of  the  receiver  of 
any  land  office,  or,  if  that  be  lost  or  destroyed, 
or  beyond  the  reach  of  the  party,  the  certificate 
of  such  receiver,  that  the  books  of  his  office 
show  the  sale  of  a  tract  of  land  to  a  certain  in- 
dividual, is  proof  of  title  equivalent  to  a   pa> 
tent,  against  all  but  the  holder  of  an  actual  pa- 
tent"   But,  whatever  effect  may  be  given  to 
this  statute  in  the  Courts  of  the  State  of  ICe- 
biaska,  it  is  obvioua  that,  in  the  Circuit  Ooutt 
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of  tlw  United  State*,  tt  cannot  be  recelTod  as 
eaiatiliaUng  the  legal  title  in  ilie  holderof  such 
oeitidcate.  Where  the  quesdoo  ia  one  of  ft 
derlvatioa  of  dUe  from  the  United  Btetea,  It 
b  idain  thftt  this  daea  of  erldmce  impllea  that 
the  title  remalna  in  the  United  Statea.  The 
cetttflcate  la  giren  for  the  purpose  of  Teating  In 
the  RcetTor  of  It  an  equitable  rixfat  to  demand 
the  patent  of  the  government  ftfter  each  far- 
ther proceedings  as  Qie  law*  of  Ibe  Untied 
Butes,  and  the  cotineot  business  In  the  depart- 
tnenls  raar  tequire. 

Tbe  circuit  oourt  cannot  presume  that  a  patent 
has  been  i«oed  to  the  party  to  whom  such  certlfl- 
cale  was  lamed,  or  to  anyone  to  whom  he  may 
hare  transferred  It  The  fact  of  the  Issue  of  a 
patent  to  a  matter  of  record  in  the  Land  De- 
partment of  file  United  States,  and  a  copy  of 
that  record  may  be  so  eaall;  obtained  l^  ap- 
pUcMloD  at  the  proper  office  tliat  no  iwceeslty 
exists  for  the  acceptance  in  an  aedon  of  law  of 
th«  receipt  of  a  regtoter  or  reoelTer  as  a  tabeti- 
tote  for  the  patent  It  it  never  issued,  it  ia  oh- 
vioua  that  the  l^al  title  remains  In  the  United 
Statea,  and  according  lathe  well  settled  nrln- 
dplos  of  tbe  action  ot  tbe  ejectment  the  pielnt- 
iff  cannot  be  entitled  to  recover  In  the  action 
at  law. 


of  such  a  receipt,  because  tbe  statute  of  the 
State  proposes  to  give  to  it  mich  an  effect,  is  to 
violate  tbe  prindple  asserted  in  BagrUB  v.  Brod- 
widt,  that  it  to  for  the  United  States  to  fix  the 
dtenl^  and  character  of  the  evidence  of  title 
which  Issue  from  tbe  govemmeot.  And  It  to 
also  in  vlototlon  of  the  other  principle  settled 

St  tbe  dted  decisions,  that  Id  tbe  courts  of  tbe 
nited  Statea  a  recovery  in  etectment  can  be 
bad  alone  upon  the  strict  legal  title,  and  that 
the  courts  <n  law  do  not  enforce  in  that  nuu- 
ner  the  equitable  Utle  evidenced  by  these  oer- 
Uflcates. 

There  was  error,  therefore,  in  tbe  dedsicu  ol 
the  court  admitting  these  certificates  from  the 
land  office  as  evidence  of  title,  and  Id  the  find- 
log  that  there  was  such  evidence  of  title  in  the 
plaintiff  as  JumSed  the  recovery.  Tbe  judg- 
ment of  the  court  on  the  facts  found  In  regard 
to  tbe  remainder  of  tbe  land  is  correct,  h 
muttthtnomer,  beretmned  lot  tlic error  In  retrard 
to  the  IWfff  acrw  included  in  the  two  certifi- 
cates of  the  land  office.  It  it,  tiitrefore,  re- 
~  with  instructions  to  render  judgment 


1108]     ROBERT  M.  LiWBON.  En,  of  AsTHom 
I^wsoM,  Deceased,  Appt., 

GEORGE  R.  C.  FLOTD. 
(toe  8.  0.  Beporter^  ed.  IDB-UL) 


—^ . at  ranoDsfbts  I 

eoorlnaipiantltTOf  land  soM  by  him 
t,  iAa«  tbe  qneetloD  wwwbetlier  deteoi 
de'tepreHntMonslnngardto  Um  noinb 
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dollars,  was  left  a  little  uncertain  by  reason  of 
the  necessity  of  aaoertainingtbe  amounts  due  on 
some  of  the  liens,  and  was  to  be  paid  by  Floyd 
in  cash. 

The  contract  for  this  exchange,  which  is  ap- 
pended to  the  bill  in  this  suit  as  Exhibit  A,  is 
as  follows: 

'*  Memorandum  qf  an  agreement,  made  this 
second  day  of  December,  1857,  between  George 
R  C.  Floyd,  of  the  one  part,  and  Anthony 
Lawson,  of  the  other  part,  witneeeeth:  That 
the  said  Floyd  has  sold  to  the  said  Lawson,  for 
twenty-six  tnousand  dollars,  two  several  tracts 
of  land  lying  in  the  west  end  of  Burke's  Gar- 
den, in  the  County  of  Tazewell,  one  known  as 
the  Wateif  ord  Place,  and  supposed  to  contain 
eight  hundred  and  two  acres,  and  the  other 
known  as  the  Smith  Place,  adjoining  the  other, 
and  supposed  to  contain  four  hundred  and 
sixty-seven  acres;  the  title  to  the  Waterford 
Place  Ib  in  John  B.  Floyd;  and  the  said  George 
R.  C.  Floyd  binds  himself  to  procure  a  deed 
therefor  to  the  said  Lawson,  with  general  war- 
ranty and  relinquishment  of  dower;  and  the 
title  to  the  Smith  Place  is  in  one  Ballard  P. 
Smith,  who  will  make  a  deed  therefor,  with 
general  warranty  and  relinquishment  i  •!*  dower, 
upon  the  payment  of  the  purchase  money  here- 
inafter named;  and  the  said  Floyd  is  to  deliver 
possession  of  said  tracts  of  land  at  once;  and 
[HO]  ^e  said  Lawson  for  the  said  tracts  of  land 
binds  himself  to  pay  as  follows,  viz. :  to  Bal- 
lard P.  Smith  the  amount  for  which  said  Smith 
Place  sold  for  under  a  decree  of  the  Circuit 
Court  of  Washington  Coimty,  which  is  sup- 
posed to  be  $8,410,  but  if  that  is  not  the  correct 
sum,  it  is  to  be  ascertained,  and  to  pay  to  A.  S. 
Gray  the  sum  of  $9,850,  which  may  be  paid  in 
three  installments  of  $8,288.38  each— one 
due  January  1, 1869,  one  due  January  1, 1860, 
and  the  other  due  January  1, 1861,  each  bear- 
ing interest  from  January  1,  1858— and  also 
to  convey  to  the  said  Floyd  the  property  of 
said  Lawson  at  Logan  Court  House,  consisting 
of  five  h(Uf  acre  lots,  viz. :  Nos.  8,  9,  10, 11, 
and  12  in  the  original  plan  of  the  Town  of 
Lawnsville,  now  Aracoma,  and  about  1,000 
acres  of  land  lying  on  the  east  side  of  Guy  an  • 
dotte  and  north  of  Aracoma,  being  all  the  lands 
owned  by  said  Lawson  below  or  north  of  Ee- 
zer's  Branch,  lyinr  back  of  lots  Nos.  6  and  7, 
and  below  the  piu>lic  souare,  and  down  as  far 
as  McDonald's  land;  ana  the  said  Lawson  puts 
the  property  at  ten  thousand  dollars,  and  the 
said  Lawson  is  to  make  the  said  Floyd  a  deed, 
with  gen^td  warranty  and  relinquishment  of 
dower,  to  the  above  described  property,  except 
one  recent  grant  and  part  of  another  tract  ly- 
ing back  from  the  river,  which  he  is  only  to 
coQvey  specially;  and  the  said  Lawson  is  to  de- 
liver possession  of  the  lands  and  lots  by  first 
Mutih  next,  except  the  storehouse  and  dwelling- 
house,  and  of  them  by  the  first  of  May  next; 
and  whereas,  the  above  payment  to  Gray  and 
Smith,  and  the  above  property  at  $10,000, 
makes  more  than  the  sum  of  ^,000,  which 
the  two  tracts  of  land  in  the  garden  are  rated 
at,  it  is  agreed  that  the  difference,  whatever  it 
may  be,  between  six  thousand  dollars  and  the 
sum  necessary  to  be  paid  to  Smith,  shall  be  due 
from  said  Floyd  to  said  Lawson,  to  be  paid 
when  said  Lawson  delivers  possession  of  the 
lands,  lots,  etc.,  at  Aracoma;  and  the  said 
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Lawson  has  the  privilege  of  retaining  Uie  title 
to  the  land  to  be  conveyed  by  him  tifl  the  aald 
balance  is  paid. 

Witness  the  following  signatures  and  seali. 
Geo.  R.  C.  Floyd.    [Seal.] 
A.  Lawson.  [SeaLj** 

£ach  party  took  possession  of  the  i^operty 
which  he  acquired  under  this  exchange,  and 
Lawson  paid  the  liens  on  the  property  which 
he  received  from  Floyd  and  had  the  title  odd- 
veyod  to  himself.  The  iMilance  which  was  due 
from  Floyd  to  Lawson  remained  unpaid  for 
fourteen  years,  when  Lawson  brought  suit  in 
the  Circuit  Court  of  Logan  Coun^,  West  Vir- 
ginia, to  collect  the  debt  by  the  enforcement  of 
the  lien  which  he  held  on  the  limd — the  title 
remaining  in  him  up  to  this  time. 

It  seems  that  Floyd  had  sold  the  whole  or  a 
large  part  of  the  property  he  received  from 
Lawson  to  one  Johnston,  who  was  made  a  de> 
fendant  to  that  suit.  This  action  was  com- 
promised on  the  third  day  of  August,  1871,  by 
a  written  agreement  of  that  date,  signed  by 
Lawson,  Floyd  and  Johnston.  This  compro- 
mise recognized  that  there  was  due  to  Lawson 
from  Floyd  the  sum  of  $5,051.80.  which  was 
a  lien  on  the  real  estate  described  in  the  con- 
tract, and  Johnston  assumed  and  bound  him^if 
to  pay  to  Lawson  that  sum  in  three  install- 
ments, with  6  per  cent  interest;  and  it  was 
agreed  that  the  property  and  control  of  the 
limd  should  be  in  Johnston  as  an  indonnity  to 
him  for  the  payment  of  this  purchase  money. 
This  agreement  is  marked  Exhibit  B  in  the  bffl, 
and  is  as  follows:' 

**Thu  emtraet.  Made  this  third  day  of  Au- 

gist,  1871,  between  Anthony  Lawson,  Gea  R. 
.  Floyd,  and  John  W.  Johnston,  witneeeeth: 
That  whereas,  a  certain  suit  is  pendine  in  the 
Circuit  Court  of  Logan  County,  West  THrsinia, 
in  which  Anthony  Lawson  is  plaintiff,  and  saki 
Floyd  and  Johnston  and  others  ddTendants, 
touching  a  balance  of  purchase  money  claimed 
by  said  Lawson  for  a  tract  of  land  near  Logan 
dourt  House:    Ifaw,  therrfore.  The  said  sutt  ia 
to  be  dismissed  at  the  next  term  of  the  oourt, 
eadi  party  paying  his  own  costs,  and  all  matters 
in  said  suit  arc  settled  on  the  following  tenna, 
viz.:  a  note  executed  by  A.  Lawson  to  Geo. 
R.  C.  Floyd,  which  was  filed  bv  said  Floyd  as 
an  offset  against  sldd  Lawson  in  the  said  suit, 
is  to  be  credited  with  the  sum  of  two  thousand 
seven  hundred  and  sixty  dollars,  as  of  the  date 
of  June  80,  1858,  being  the  amount,  principal 
and  interest,  at  that  date,  of  the  l^^des  given 
by  the  wUI  of  Mrs.  Letitia  Floyd  to  LeUy  P. 
iJewis  and  Mikattie  P.  Johnston,  which  legacies 
were  paid  by  said  Lawson,  the  said  payments 
so  maae  being  heroby  ratified  by  said  Floyd; 
and  it  is  further  agreed  that  said  Johnston  aoaU 
assume,  and  he  <K)es  herebv  assume  and  bind 
himself,  to  pay  to  Anthony  Lawson  the  balance 
of  said  purchase  money,  amounting,  principal 
and  interest,  at  this  date,  to  $4,851.80,  and  the 
costs  of  said  suit,  estimated  to  be  $200,  mak- 
ing in  all  five  thousand  and  fifty-one  doUara 
and  thirty  cents,  as  follows,  viz.:  one  third  on 
or  before  the  first  day  of  Januaiy.  1878;  one 
third  on  or  before  the  first  day  of  January,  1874, 
and  one  third  on  or  before  the  first  day  of  Jan< 
uary,  1876,  all  bearing  interest  at  5  per  cent 
per  annum  from  this  date;  and  it  is  further 
agreed  that  said  Lawson  and  said  Floyd  ahaU 
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each,  and  they  do  hereby,  bind  themselTes  that 
the  property  and  the  control  of  the  tract  of 
land  herem  mentioned,  sold  by  the  said  Lawson 
to  said  Floyd,  estimated  to  contain  1,000  acres, 
shall  be  in  said  Johnston  as  an  indemnity  to 
him,  which  is  described  as  follows,  viz. :  all 
the  land  owned  by  said  Lawson,  lying  below 
Eezer's  Branch  above  Aracoma,  lying  back 
of  the  lots  Nos.  6,  6  and  7,  in  the  original 
plan  of  the  Town  of  Lawnsville  (now  Aracoma). 
mcluding  tbe  following  town  lots,  as  laid  down 
in  said  plan  of  the  Town  of  Lawnsville,  viz. : 
Koe.  8, 9, 10, 11  and  12;  thence  down  the  river 
to  box  elders,  at  the  lower  end  of  said  Lawsoo's 
land;  thence  with  Uie  division  line  between  said 
Lawson's  land  and  McDonald's  land;  thence 
up  the  point  of  the  ridge  below  the  sugar  camp 
hollow  to  the  back  line  of  said  Lawson's  land; 
thence  with  the  back  line  to  said  Kezer's  Branch, 
and  thence  down  the  same  to  the  beginning; 
but  the  said  Lawson  is  to  retain  the  lend  title 
to  said  lands  and  lots  as  a  security  for  the  pay- 
ment of  the  said  purchase  money,  except  the 
land  and  lots  sold  to  Isaac  Morgan  and  John 
and  Unas  Buskirk;  and  it  is  further  agreed  that 
said  portions  of  said  land  as  may  be  sold  by  said 
Johnston  or  his  agent  shall  be  conveyed  by 
the  said  Lawson  to  the  purchaser,  upon  the 
payment  to  him  of  the  purchase  money  of  the 
said  portion;  and  the  balance  of  the  land,  if 
any,  not  sold  by  the  said  Johnston  or  his  agent 
to  ttiird  parties,  is  to  be  conveyed  by  the  said 
Lawson  to  the  said  Floyd  when  the  said  Bum 
of  $5,061.80  is  paid,  with  its  interest;  and  it  is 
further  agreed  that  the  portions  of  land  sold  by 
Geo.  R  C.  Floyd  to  Isaac  Morgan,  being  about 
fifty  acres,  at  the  lower  end  of  the  tract,  and 
lots  Nos.  11  and  12  in  the  original  plan  of  the 
Town  of  Lawnsville,  now  Aracoma,  lyine  be- 
tween the  river  and  Uie  present  street,  and  ex- 
tending down  to  the  lower  comer  of  the  stable, 
and  thence  to  the  river,  sold  to  Urias  Buskirk, 
shall  be  ratified,  and  the  legal  title  shall  be  con- 
veyed by  said  Lawson  to  the  said  Morgan  and 
to  the  said  Buskirk,  respectively,  or  to  such 
persons  as  they  shall  in  writing  direct,  when- 
ever requestecf  to  do  so  by  said  Floyd.  And 
the  said  Lawson  shsJl  convey  all  the  old  patent 
lands  with  eeneral  warranty  and  the  back  lands 
with  special  warranty. 

Witness  the  following  signatures  and  seals. 
A.  Lawson.  [Seal." 

Geo.  R.  C.  Floyd.       [Seal. 
John  W.  Johnston.    [Seal.' 

In  October,  1877,  the  present  bill  in  chancery 
was  brought  by  Floyd,  against  Lawson  and 
Johnston  and  divers  persons  who  had  purchased 
from  Johnston  parts  of  the  land.  The  case 
being  removed  into  the  District  Court  of  the 
United  States  for  the  District  of  West  Virginia, 
various  proceedings  were  had,  all  the  parties 
answered,  and  the  record  presents  considerable 
complexity  and  irregularity. 

The  purpose  of  Floyd's  bill  was  to  enjoin 
Johnston  from  making  any  further  sales  of  the 
land,  and  to  enjoin  lawson  from  any  further 
enforcement  of  his  claim  for  the  sum  recognized 
to  be  due  by  the  agreement  of  1871.  He  based 
the  relief  thus  sought  on  the  ground  that  the 
9ale  to  him  of  the  Lawson  property  was  by  a 
contract  for  a  thousand  acres  of  land,  and  that 
in  the  compromise  agreement  of  1871  this  pro- 
vision was  repeated. 
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His  contention  is  that  by  the  language  of  the 
contract  Lawson  sold  him  1,000  acres  of  land, 
which  he  is  bound  to  make  good;  also,  that  in 
the  conversations  preliminary  to  the  execution 
of  that  contract,  Lawson  represented  to  him 
that  there  was  1,000  acres  in  tne  tract  which  ha 
was  selling  to  him,  and  that  he,  Lawson,  knew 
very  well  about  how  much  land  there  was,  rii47 
while  Floyd  himself  was  utterly  ignorant  of  the 
extent  of  the  tract,  and  relied  upon  Lawson's 
statements  upon  that  subject.  He  also  alleges 
that  these  statements  of  Lawson  were  false  and 
fraudulent,  and  intended  to  deceive  him;  that 
before  bringing  Uiis  suit  he,  the  plaintiff,  had 
an  accurate  survey  made  of  the  land  according 
to  the  boundaries  mentioned  in  the  contract, 
and  that,  instead  of  there  being  1,000  acres,  as 
represented  by  Lawson,  there  were  only  592 
acres,  leaving  a  deficiency  of  408  acres.  He 
claims  that  Lawson  should  be  held  to  account 
for  this  deficiency,  at  the  average  value  of 
$10,000  for  the  thousand,  and  that  Lawson  and 
JohnsU)n  had  been  selling  off  parts  of  the  land, . 
the  purchase  money  on  which  went  to  Lawson 
to  ^y  the  amount  supposed  to  be  due  to  him. 
If  deduction  is  made  for  the  deficiency  in  quan- 
tity,  he  prays  that  Johnston  and  Lawson  be  held 
to  account,  and  for  such  relief  as  may  be  Just 
and  right 

Lawson  answers  this  bill  by  denying  em- 
phatically that  the  land  was  a  sale  by  the  acre, 
or  that  it  was  ever  considered  to  be  such;  denies 
that  the  contract  on  its  face  is  susceptible  of 
any  construction  which  binds  him  for  Uie  quan- 
tity of  1,000  acres,  that  he  ever  made  any  repre- 
sentations with  regard  to  the  quantity  that  was 
in  the  tracts  which  he  sold,  or  that  he  knew 
anything  more  about  the  quantity  within  the 
boundaries  mentioned  in  the  contract  than 
Flovd  did,  and  denies  any  fraudulent  purpose 
or  intent.  He  says  that  the  sale  was  an  ex- 
change of  lands  in  the  lump,  and  the  phrase 
"  about  1,000  acres  of  land  lying  on  the  east 
side  of  Guyandotte  and  north  of  Aracoma,"  and 
particulariv  described  bv  its  boundaries,  was 
understood  by  both  parties  to  be  a  conjectural 
estimate  of  the  quantity  contained  therein,  and 
neither  a  warranty  nor  a  representation  that 
there  was  that  much  land  there.  He  also  avers 
that  the  repetition  of  the  description  in  the  com- 
promise agreement  fourteen  years  afterwards, 
where  it  is  said  that  the  land  ''sold  by  said 
Lawson  to  said  Floyd."  the  boundaries  of  which 
are  given  with  more  precision,  is  "  estimated  to 
contain  1,000  acres."  cannot  fairly  be  construed  [  1 1 5  j 
to  be  a  warranty  of  sale  of  that  many  acres  of 
land. 

Testimony  was  taken  on  this  subject,  mainly 
consisting  of  that  of  Floyd  and  Lawson;  and 
the  court,  after  deciding  that  Lawson  was 
bound  to  make  good  the  quantity  of  1,000  acres 
of  land  or  account  for  the  deficiency,  had  a  re- 
survey  made,  in  which  it  was  ascertained  that 
the  amount  of  the  deficit  was  868  instead  of  408 
acres,  for  which  the  court  decided  Lawson  to 
be  responsible.  The  case  was  then  referred  to 
a  master,  who  made  two  or  three  reports,  which 
were  excepted  to.  and  then  to  another  master 
to  state  the  accounts  between  the  parties,  on  the 
basis  of  the  court's  decision  that  Liawson  should 
account  for  the  quantity  which  was  lacking. 
Further  reports  were  made  and  exceptions 
taken,  and  reports  filed  after  the  decrees,  in  a 
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▼eiyiiT^alar  manner.  A  flnal  decree  was  ren- 
dered by  the  court  in  faror  of  Floyd  and  against 
LawsoQ  for  the  earn  of  $6,046.40,  with  interest 
thereon  from  the  first  day  of  November,  1888, 
from  which  decree  Lawson  takes  the  present 
«ppea]. 

It  is  proper  to  state  thata  cross  bfll  was  filed 
bj  Lawson,  insisting  upon  his  right  to  recover 
the  sum  found  to  be  due  in  the  compromise  of 
1871,  and  that  it  be  held  to  be  a  lien  on  the 
property  and  enforced  against  it  by  decree  of 
the  court. 

The  principal  contest,  and  indeed  the  onlr 
one,  necessary  to  be  decided  in  this  court  is 
whether  Lawson  should  be  held  responsible  for 
the  8(^  acres  which  Uie  land  he  put  into  the 
exchanse  with  Floyd  fcdl  short  of  the  amount 
of  1,000  acres;  for  it  does  not  seem  to  be  dis- 
puted that  upon  an  actual  survey  of  the  bound- 
aries according  to  the  contract  there  was  that 
much  less  than  that  quantity  within  its  area. 
The  question  of  this  responsibility  of  Lawson 
presents  itself  in  two  aspects: 

First,  whether,  apart  from  the  written  con- 
tract oi;  1857,  and  at  or  about  the  time  it  was 
made,  Lawson  made  representatioDS  in  regard 
to  the  number  of  acres  within  the  boundaries 
of  the  tract  whidi  he  was  selling,  under  circum- 
stances that  authorized  Floyd  to  rely  upon  them 
as  true,  and  that  these,  representations  were 
either  intentionally  false  and  made  to  deceive 
or  were  in  fact  imtrue  and  known  to  Lawson  to 
be  so;  "^ 

1 1 1 6]  Second,  whether,  upon  a  fair  construction  of 
the  contract,  it  is  an  agreement  to  sell  and  con- 
vey 1,000  acres  of  land  for  the  sum  of  $10,000, 
or  whether  it  is  a  contract  to  convey  the  tract 
of  land  described  in  the  agreement,  which  was 
supposed  by  the  parties  to  contain  about  1,000 
acres,  without  any  obligation  on  the  part  of 
lAwson  that  there  should  be  that  much. 

It  would  serve  no  profitable  purpose  to  go 
over  the  testimonv  concerning  representations 
or  statements  made  bv  Lawson  at  the  time  of 
the  making  of  the  original  contract,or  at  the  time 
the  compromise  of  1871  was  entered  into,  with 
re^rd  to  the  quantity  of  land  in  the  tract.  The 
evidence  is  slmost  exclusively  that  of  Floyd  and 
Lawson,  and  it  will  be  suflScient  for  the  pur- 
poses of  this  decision  to  say  that  it  does  not 
leave  upon  us  the  impression  that  Lawson  made 
any  positive  representations  as  to  the  quantity 
i  of  land  within  the  boundaries  described,  and 

I  especially  as  to  the  tract  containing  1,000  acres, 

r  much  less  any  statements  on  that  subject  which 

were  intended  to  deceive,  and  which  he  knew 
to  be  false  or  untrue. 

Johnston,  who  was  a  brother-in-law  of  Floyd, 
as  he  states,  and  a  lawyer,  and  who  drew  the 
compromise  agreement  of  1871,  was  introduced 
as  a  witness  in  the  case.  He  says  that  he  does 
not  recollect  hearing  Mr.  Lawson  makr  any 
statement  or  representation  to  Mr.  Floyd  at 
that  time  about  the  land.     He  then  says:* 

"I  wrote  the  contract,  Messrs.  Floyd  and  Law- 
son  sitting  at  the  table.  When  I  came  to  that 
part  of  the  contract  where  I  bad  to  describe 
the  number  of  acres  I  asked  the  question,  ad- 
dressed to  both  ot  them,  how  many  acres  Uiere 
were.  Mr.  Floyd  said,  'A  thousand.'  Mr. 
Lawson  said,  'ifo;  1  won't  be  bound  to  any 
particular  number  of  acres;  there  are  severs! 
tracts,  and  I  dont  know  how  they  would  run 
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out'  Then  I  used  the  language  contained  In 
the  contract  describing  thefim^  which  seemed 
to  be  satisfactory  to  them  both." 

It  is  not  easy  to  resiit  the  condusion  that  at 
this  moment,  when  they  were  compromising  a 
troublesome  lawsuit,  the  fag  end  ox  the  oontro- 
versy  about  all  these  lands,  and  the  writing 
embracing  that  compromise  was  being  drawn 
up  for  both  of  them  tosign,  and  when  the  scribe 
put  to  them  both  the  questions  as  to  the  num- 
ber of  acres  to  be  inserted  in  this  description, 
their  attention  must  have  been  called  to  that 
matter  as  one  of  importance,  if  either  of  them 
looked  upon  the  number  of  acres  as  an  essential 
part  of  the  contract  And  when  Floyd  sug- 
gested the  words  "a  thousand,"  and  Mr.  Law- 
son  said  "No:  I  won't  be  bound  to  any  particu- 
lar number  of  acres;  there  are  several  tracts, 
and  I  don't  know  how  they  would  runout,'^ 
and  Floyd  made  no  objection  to  that  statement, 
but  consented  to  the  use  of  the  words  "estimat- 
ed to  contain  1,000  acres,"  the  evidence  seems 
to  us  satisfactory  that,  at  least  at  that  time,  it 
was  not  considered  that  Lawson  was  bound  for 
the  1,000  acres,  or  for  any  particular  quanti^ 
of  land. 

As  regards  the  question  of  law  arising  on  the 
construction  of  the  words  "about  1,000  acresof 
land"  in  the  original  contract,  and  especially 
the  similar  expression  used  in  the  compromise 
agreement;  if  there  was  nothing  but  the  lan- 
guage to  be  looked  to,  it  must  be  confessed  that 
under  the  state  of  the  authorities  on  that  sub- 
ject it  would  not  be  very  easy  to  arrive  at  a  con- 
clusion entirely  satisfactory.  But  in  a  case  of 
this  kind  it  is  eminently  proper  to  consider  the 
circumstances  surrounmng  the  parties,  and 
which  woidd  probably  influence  tnemin  mak- 
ing the  contract,  at  the  time  it  was  entered  into. 
These,  we  think,  throw  much  llffbt  on  the  ques- 
tion in  this  case,  and  leave  but  little  doubt  that 
it  was  not  intended  to  bind  Lawson  to  any  par- 
ticular number  of  acres  in  the  transfer  which 
he  made  to  Floyd,  but  that  the  transaction  was 
an  exchange  of  different  tracts  of  land  between 
the  parties  to  the  contract,  the  parcels  belong- 
ing to  each  of  them  being  estimated  in  the  lump 
or  indicated  by  the  boundaries  and  descriptions 
given  in  the  instruments. 

The  case  is  not  that  of  a  purchase,  standing 
alone,  of  a  tract  of  land  bv  one  person  from 
another,  which  is  to  be  paid  for  by  a  particular 
sum  of  money.  It  is  a  case  of  an  exchange  of 
several  tracts  of  land  between  the  parties. 
This  was  a  governing  element  in  the  transacr 
tion.  The  consideranon  received  by  Lawson 
for  the  land  which  he  was  to  convey  to  Floyd 
was  not  $10,000  in  money,  but  two  distinct 
pieces  of  land  described  by  the  names  of  the 
places,  to  which  Floyd  agreed  to  give  him  a 
good  title. 

It  is  obvious  that  the  parties  in  making  this 
exchange  also  had  reference  to  the  further  cir- 
cumstance that  Lawson  would  have  to  pay  out 
over  $18,000,  to  relieve  the  land  he  was  to  re- 
ceive from  Floyd  from  liens,  a  part  of  which 
were  in  Judgments  or  decrees.  The  contract, 
then,  is  not  to  be  construed  bv  that  strict  rule 
in  regurd  to  Uie  quantity  of  land  which  Law- 
son  was  to  convey  to  Floyd  that  might  govern 
its  interpretation  if  it  were  an  independent 
pnrehase  to  be  paid  for  in  money. 

In  the  description  of  the  land  that  Floyd 
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idid  toLawaon  it  Ib  described  as  "two  several 
tracts  of  land,  lying  in  the  west  end  of  Burke's 
Garden,  in  the  County  of  Tazewell,  one  known 
as  the  Wateiford  Place  and  supposed  to  con- 
tain 802  acres,  and  the  other  known  as  the 
Smith  Place,  adjoining  the  other,  and  supposed 
to  contahi  487  acres."  The  value  of  these  par- 
ens was  estimated  at  $38,000.  There  is  also 
an  uncertain^  in  the  suggestion  as  to  the 
amount  ci  lioos  on  these  lands.  It  was  "sup- 
posed to  be  98,410"  as  to  one  tract,  and  $0,850 
as  to  the  other.  It  is  in  accordance  with  this 
loose  and  graenl  way  of  describing  these 
lands  that  the  phrase  "about  1,000  acres  of 
land"  is  used  in  the  original  contract  inregard 
to  that  belonging  to  Lawson. 

Bon  to  pay  the  liens  on  the  lands  conveyed  to 
him  by  Floyd,  the  contract  proceeds:  "And 
also  to  convey  to  the  said  Floyd  the  property 
of  s^  Lawson  at  Logan  Court  House,  consist- 
ing of  five  half  acre  lots,  viz.:  Nos.  8,  0, 10, 
11  and  12  in  the  original  plan  of  the  Town  of 
Lawnsville,  now  Axacoma,  and  about  1,000 
acres  of  land  lying  on  the  east  side  of  Ouyan- 
dotte  and  north  of  Anicoma;  being  all  the 
lands  owned  by  said  Lawson  below  or  north 
of  Eezer's  Branch,  lyins  back  of  lots  Nos.  6 
and  7  and  below  the  public  square,  and  down 
as  far  as  McDonald's  land ;  and  the  said  Lawson 
puts  the  property  at  $10,000." 

It  is  not  easv  to  see  that,  under  the  circum- 
stances of  thiB  exchange  of  proper^,  either 
party  was  binding  himself  by  tms  loose  lan- 
tll9]  guage  to  a  definite  number  of  acres  in  the  land 
which  he  was  conveving  to  the  other;  and  it 
seems  probable  that  the  sum  of  $26,000,  said  to 
be  the  value  of  the  Floyd  land,  and  $10,000, 
the  value  at  which  the  tract  of  Lawson  was 
put,  was  conventional,  and  adopted  as  a  mode 
of  adjusting  the  terms  of  the  exchange,  and 
was  not  intended  or  supposed  by  either  party 
to  be  the  actual  value  of  the  property  so  de- 
scribed. 

It  vdll  be  observed,  also,  that  the  description 
of  the  lands  to  be  conveyed  by  Lawson  is,  "all 
the  lands  owned  by  said  Lawson"  in  that  place 
with  a  suflSdent  designation  of  the  locality  to 
enable  anybody  to  find  out  where  it  is.  It  is 
also  evident  that  a  small  part  of  this  land  was 
bottom  land,  lying  on  the  Ouyandotte  River 
and  near  the  town,  and  therefore  of  consider- 
able value,  while  the  Iar/B;er  part  of  it  ran  up 
on  to  the  mountain  rioses.  Li  accordance 
with  this  understanding,  the  original  contract 
states  that  "Lawson  is  to  make  me  said  Floyd 
a  deed,  with  general  warranty  and  relinquish- 
ment of  dower,  to  the  above  described  prop- 
erty, except  one  recent  grant  and  part  of  an- 
other tract  lying  back  m>m  the  river,  which 
he  is  only  to  convey  specially:"  thus  showing 
tbe  difference  in  value  attached  to  different 
parts  of  the  land. 

In  the  de8crii>tion  found  in  the  articles  of 
I  compromise,  which  were  made  fourteen  years 
after  Floyd  had  obtained  possession  and  con- 
trol of  the  parcels  allotted  to  him,  and  after 
legal  proceeoinss  to  collect  the  purchase  money, 
ilie^  seem  to  have  made  a  more  definite  de- 
itcnption  of  the  land  by  metes  and  bounds  and 
^y  corners  and  objects  than  was  made  in  the 
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original  contract;  and  accordmg  to  the  state- 
ment of  the  conversation  which  took  place  at 
that  time,  as  testified  to  by  Johnston,  it  is  fair 
to  suppose  that  this  more  definite  description 
was  intended  to  stand  as  the  only  means  of  as- 
certaining what  was  sold,  leaving  no  obIifi;a- 
tion  as  to  the  particular  quantity  of  land  that 
miffht  be  found  within  its  limits. 

u  is  also  to  be  noted  that  in  addition  to  the 
time  which  had  elapsed  while  the  property 
was  under  Floyd's  control  and  possession,  be- 
tween the  time  of  the  original  tu&  and  the  com- 
Eiise  of  1871,  seven  years  more  passed  dur- 
vhich  he  was  selling  off  portions  of  it  to 
money  to  pay  Lawson,  and  that  during  .lom 
all  this  time  he  made  no  complaint  of  any  de-  i  ^^^J 
fidenc^  in  the  Quantity,  nor  of  any  other  fault 
which  he  found  in  regard  to  the  property  re- 
cdyed  by  him  from  Lawson.  It  is  true  that 
this  consideration  is  not  conclusive,  as  the 
contract  still  remained  an  executory  one,  the 
title  remaining  in  Lawson  as  security  for  the 
unpaid  purchaBe  monev;  but  it  affords  a  strong 
presumption  that  vdtn  such  a  large  deficU 
Floyd  had  ample  opportunity  to  disoDver  that 
there  was  only  about  two  thirds  of  the  quanti- 
tv  which  he  claimed  to  have  purchasea,  and 
that  if  he  had  understood  the  contract  as 
obliging  Lawson  to  convey  or  make  good  to 
hii9  the  full  amount  of  one  thousand  acres  of 
land  he  would  long  before  have  ceased  to  pay 
Lawson  that  which  he  did  not  owe  him,  under 
the  construction  of  the  contract  which  he  now 
asserts,  and  would  not  have  submitted  to  a 
forced  sale  of  the  property  by  Johnston  to  raise 
money  for  that  purpose. 

Nor  do  we  think  it  unimportant  to  consider 
that  this  compromise  agreement  of  1871,  made 
fourteen  years  after  Floyd  was  in  the  full  pos- 
session and  actual  control  of  the  land,  and  ex- 
ecuted in  an  adjustment  of  the  suit  for  ^e  very 
purchase  money,  which  Floyd  now  seeks  to  re- 
cover back,  must  have  been  made  with  a  fair 
knowledge  of  the  location,  boundaries  and  de- 
scription of  the  land  in  controversy,  and  that 
it  was  determined  at  that  time  to  describe  it 
with  more  particularity  as  to  metes  and  bounds, 
and  to  reject  a  phrase  bv  which  Lawson  misht 
have  been  bound  for  1,000  acres,  substituting 
in  its  place  an  expression  which  l^t  it  in  the 
form  of  a  conjectural  estimate  of  the  quantity 
therein  contained. 

Under  all  these  drcamstances  we  are  of 
opinion  that  Lawson  is  under  no  obligation  to 
make  jrood  the  difference  between  the  amount 
of  1,000  acres  and  the  quantity  found  within 
the  boundaries  bv  actual  survey.  The  decree 
of  (he  court,  based  upon  the  erroneous  idea  that 
he  should  be  hdd  so  accountable,  tnuit  there- 
fore be  reversed. 

As  this  error  pervades  all  the  accounting,  and 
all  the  reports  of  the  referees  to  state  the  ac- 
counts between  the  parties,  it  is  not  possible 
for  this  court  to  make  a  correct  accounting 
and  state  what  the  decree  should  be,  tiding 
into  consideration  the  cross  biU  and  the  oric^ 
inal  bilL  T^  case  is,  thertfore,  remanded  to  the 
District  Court ,  with  directions  to  take  an  ac-  ■ 
counting  on  the  prindples  here  established,  and 
to  render  a  decree  accordingly. 
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r«  ERROR  to  the  Supreme  Court  of  the  Slate 
ot  Michigan.  Petition  by  ssslgoee  of  plaint- 
iffs in  error  to  set  aside  &n  order  of  discontin- 
uance.    Ortier  amendtd. 

The  facts  are  stated  Id  the  opinion. 

Mr.  Db  Foroat  Paln«,  for  plalntilb  in 
enor  and  Scmud  D.  Cugill: 

The  plaintiffs  in  error  having  transferred  all 
their  Intereata  In  tbe  luul  in  controversy  in  this 
suit,  the  suit  abatea. 

WaUau  V.  Dtmning.  Walker  Cb.  418;  Wdh 
tier  T.  Hitduxek,  11  Mich.  M;  Widner  v.  Lane, 
UHlcb.  124;  Ptrki-Mt.  AtjUm,  ieMicb.l«3; 
Brtaer  v.  Dodgt,  28  Hlch.  8fi9. 

Mr.  Oeor^a  WIUiMa  Hiwre.  for  ps- 
titioner. 

Mr.  OhitfJuttiee  Waite  dollTered  theopin- 
foD  of  the  court: 

TUiB  w  rit  of  error  was  docketed  here  October 
12,  lUeS.  On  the  8tb  of  June,  1887.  the  parties 
of  record  entered  into  tbe  following  stipula- 
tion: 

"  It  is  hereby  stipulated  and  agreed  by  and 
between  the  parties  to  this  cause,  by  tbur  " 
ipectlve  attorneys,  that  the  writ  of  error  t 
appeal  herein  be  dismissed  sod  the  said  cause 
discontinued  without  costs  to  either  party ; 
that  eacli  patty  pay  his  own  costs  in  this  court 
and  In  the  courts  b«tow;  that  the  bond  for  dam- 
ages executed  by  plaintifFs  in  error  and  sureties 
be  canceledand  the  liability  of  the  obligors  dla- 
charged. 

"  An  order  shall  be  entered  with  the  clerk 
sccordingly." 

Our  Rule  28,  is  as  follows; 

"  Whenever  the  plaintiff  and  defendant  in  a 
writ  of  error  pending  in  this  court,  or  the  ap- 
pellant or  appellee  in  an  appeal,  shall  in  vaca- 
(loD,  by  their  atlomeys  of  record,  si^  and  file 
with  the  clerk  an  ngreement  in  writiOE  direct- 
ing the  cose  to  be  dismissed,  and  specifying  the 
UrmB  on  which  it  is  to  be  dismissed  as  to  costs, 
and  shall  pav  to  the  clerk  any  fees  that  mav  be 
due  to  him,  it  shall  be  the  duty  of  tbe  clerk  to 
.enter  the  case  dismissed,  and  to  give  to  either 
party  requesting  it  a  copy  of  the  agreement 
filed:  but  no  mandeie  or  other  process  shall '~ 
sue  without  an  order  of  the  court." 

Pursuant  to  this  rule  the  stipulation  of  t 
pnrlies  was  presented  to  the  clerk  of  this  cou    , 
on  llic  8th  i<f  June.  1B87,  in  vacation,  and  he 
entered  the  case  dismiased.    No  mandate 


other  proceaa  has  as  yet  been  ordered  by  itie 
court 

Albert  H.  Henty  idaims  to  have  purchaaei) 
from  Ctiarlea  B.  Colton  and  Lester  A.  Roberts, 
two  of  the  plaintiffs  in  error,  their  respective 
interests  in  UiB  land  which  is  tbesubject  matter 
of  the  controversy  in  tbe  suit,  on  the  16Ui  of 
Hay,  1887,  before  tbe  stipulation  was  riKned. 
Be  now  comes  here  and  by  petition  asks  "thai 
an  order  be  entered  in  this  court  setting  aside 
and  vacating  said  order  of  discoDdnnance,  so 
that  your  pcljlioner  may  have  said  cause  revived 
as  to  himself  as  the  grantee  and  assignee  of  said 
complainants,  Coltou  and  Roberts,"  on  the 
ground  that  thMtipulation  was  dgned  after  his 
purchase  and  mthont  authority  from  him. 

"       consideiation  of  this  petition  it  it  or- 


tion  be  ammded  l>y  adding  tt 
"  Without  prejudice  to  the  right  of  Albert  M. 
Henry  to  proceed  as  be  may  be  advised  in  the 
court  bdow  for  the  protectJoa  of  his  ioterert." 


JOHN  GLENN,  Tnube,  F^.  in  1 
t). 
HAMILTON  a.  FANT. 


^ipulation  to  itAmit. 

"aivument,  wiUiout  an;  parttoolMi 

_. .  _jnlloned.aiidnoreferenoahmadeto 

Bulen,B  motion  lo  require  defeodaot  tn  error  to 
sutmlt  nndsr  Bala  al  wlU  be  denied, If  qppoaed; 
the  terms  of  ■Upulalioa  wtu  be  tuUuUd  uT  a  Kib- 
— ■— >—  ■-  made  whea  the  case  la  rsaobed  In  Ita 


Pr  ERROR  lothe  Supreme  Court  of  the  Dia- 
trict  of  Columbia.  Motion  to  reqairc  de- 
fendant in  error  lo  submit  the  cause  under  Rule 
aO.    Dmitd. 

Mr.  Conwkr  Boblnaon.  Jr.,  in  aupport 
of  the  motion. 
Jfr.  M.  F.  Horria.  In  opposition. 

Mr.  ChUfJvmet  WaJta  delivered  tbe  opin- 
ion of  the  court: 

Thi*  motion  it  dmitd.  While  the  sUptil&tioD 
binds  tbe  parties  to  submit  the  cause  without 
oral  argument,  there Isnothtng  which  reqafree 
this  to  be  (ions  at  any  particular  time.  Ita 
terms  will  t>e  fulfilled  if  the  submission  ia  made 
when  the  case  is  reached  in  its  order.  As  no 
reference  ia  made  to  Rule  30,  we  cannot  apply 
that  rule  to  the  case  on  the  suggestion  of  oikeol 
the  parties  against  the  protest  of  the  otiier. 

BENJAMIN   DRETTC8    bt   al.,    Copan- 
nera.  Apptt., 


Fatetitfor  improeing  w 
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■n  Improved  prooeaa  ot  iapanina  a«e  to  wia«A, 

beld,  tOBtthei«wainonovelt7lD^proocan:  uu3 

1*4  U.    K. 


1887. 


Drstfus  y.  Sbablb. 


6l>-64 


[611 


that  there  was  no  patentable  Invention  In  applying, 
to  the  heatinff  of  wine  from  the  Inside  of  the  oaak, 
Hppiiratiu  wMoh  had  been  preTlously  used  to  heat 
another  Uquid  in  the  same  manner*  and  that  the 
«uit  be  dlmlned. 

[Nalia] 
Argued  Dec.  20, 21, 1887.  Decided  Jan.  9, 1888. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  California,  from 
a  decree  of  said  court  awarding  a  recovery  to 
theplaintifF  for  damages  and  costs.    Eevereed. 
The  ^Msts  are  stated  by  the  court 
Mr.  J.  Hnbley  Ashton»  for  appellants: 
The  court  below  erred  in  sustaining  the  va- 
lidity of  the  patent  sued  upon,  and  in  not  dis- 
misBing  the  bill,  upon  the  ffround  that  the  pa- 
tent was  void  for  want  of  patentable  novelty 
and  invention. 

Brown  v.  Piper,  91  U.  8.  41  (28:201); 
Knight's  Mechanical  Dictionary,  art.  Heat- 
ing Apparatue,  and  2  Ure's  Dictionary  of 
Arts,  art.  DisUUation,  51;  Orier  v.  Wilt,  120 
U.  8.  429  (80:  717);  Pennsylvania  B.  E,  Co, 
V.  Locomotive  E.  8.  Truck  Co.  110  U.  8.  490 
(28: 222);  make  v.  Ban  Francisco,  118  U.  8.  688 
(28: 1072);  HoUUter  v.  Benedict  db  B,  Jffg.  Co. 

118  U.  8.  59  (28: 901);  Thompson  v.  Boissdier, 
114  U.  8.  1  (29:  76);  Miller  v.  Fmw,  116  U.  8. 
27(29:554);  TaU  Lock  Mfg.  Ckf.  Y.  Sargent,  111 
U.  8.  554  (29: 960);  Qardner  v.  Heru,  118  U.  8. 
180  (80: 158):  Pmaee  Bolder  Co.  y.  Ferguson, 

119  XJ.  8.  885  (80:406);  I7iateher  Beating  Co. 
Y.  Bums,  121  U.  8.  294  (80:946).  v 

The  court  below  erred  in  adjud^^  that 
profits  were  made  by  the  defendants  by  the  use 
of  the  so  called  Searle  process. 

Cawood  Palent,  94  U.  8.  710  (24: 243);  Illinois 
Cent.  B.  B  Co.  r.  TurriU,  110  U.  8. 802  (28:155); 
Black  V.  Thome,  111  U.  B.  124  (28: 878);  Loco- 
motive 8.  Truck  Co.  v.  Pennsylvania  B  B.  Co. 
2  Fed.  Rep.  679;  Wetherill  v.  New  Jersey  Zinc 
Co.  1  Bann.  &  Ard.  486. 

The  profits  recoverable  in  equity  for  the  in- 
fringement of  a  patent  are  Uiose  only  which 
defendanui  actually  realized. 

Livingston  v.  Woodwcrth,  56  U.  8. 16  How. 
546  (14: 809);  Seymour  v.  IfcCormick,  60  U.  8. 
19  How.  98  (15:557);  New  York  y.  Bansom, 
64  U.  8.  28  How.  487  (16: 515). 

Messrs.  Am  C.  Bradley  and  W.  J.  Newton, 
for  appellee: 

A  process  is  a  mode  of  treatment  of  certain 
materials  to  produce  a  given  result  If  new 
and  useful,  it  is  Just  as  patentable  as  a  piece  of 
machinery. 

Cochrane  v.  Deen&r,  94  U.  8.  788  (24: 141); 
Tilghman  v.  Proctor,  102  U.  8.  722  (26: 285); 
Americ€m  Wood  Paper  Co.  v.  Fiber  Disintegrat- 
inqCo.  90  U.  8.  28  Wall  566  (28: 81). 

The  defense  that  the  patent  is  defective  will 
not  be  entertained  where  it  is  not  set  up  in  the 
answer. 

Providence  Bubber  Co.  v.  Goodyear,  76  U.  8. 
9  WalL  788  (19: 566);  Webster  Loom  Co.  v.  Big- 
gins, 106  U.  8.  687  (26: 1180). 

Mr.  Justice  Blatchford  delivered  the  opin- 
f  m  of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  California,  bv  Sophia  Searle,  as  executrix  of 
the  last  will  and  testament  of  John  Searle,  de- 
ceased, against  Benjamin  Dreyfus,  Emanuel 
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Ooldstein,  Jacob  Frowenfeld,  and  John  J. 
Weglein,  copartners  under  the  firm  name  of  B. 
Dreyfus  &  (^.  for  the  infringement  ot  letters 
patent  of  the  United  States,  No.  48728.  granted 
to  John  Searle,  July  11,  1866,  for  seventeen 
years  from  June  16,  l866,  for  an  improved  proc- 
ess of  imparting  age  to  wines.  The  bill  was 
filed  December  21,  1881. 

The  specification  and  claim  of  the  patent  are 
in  these  words: 

*'  Be  it  known  that  I,  John  Searle,  of  the 
CitjT  and  County  of  San  Francisco,  State  of 
Caflfomia,  have  invented  a  new  and  improved 
process  for  imparting  'age  to  wines  and  liquors;' 
and  I  do  hereby  declare  that  the  within  is  a  full 
and  exact  description  of  the  same. 

*'The  nature  of  my  invention  consists  in 
providing  a  process  for  shortening  the  time  that 
IS  now  required  for  ripening  wines  and  liquors 
to  about  one  half  the  period,  without  deteri- 
orating their  fiavor  by  the  use  of  steam. 

"Madeira,  sherry,  port,  teneriffe,  and  other 
wines  have  been  prepared  for  many  years,  for 
imparting  age,  through  the  medium  of  '  entu- 
fas,'  or  large  ovens,  having  fines  by  which  tbev 
are  heated.  These  *estufas'  are  filled  with 
wines  and  spirits  in  casks  or  pipes,  and  are  kept 
at  a  proper  heat  until  the  contents  of  the  casKS 
show  the  desired  age  through  the  staves.  By 
this  process  the  heat  must  necessarily  be  very 
great  (say  140*),  which  impairs  the  fiavor  of 
Sie  wine,  by  imparting  to  it  the  taste  of  the 
cask;  and  of  tentunes  the  casks  have  to  be  taken 
out  and  recoopered  before  the  process  can  be 
completed. 

"  By  the  use  of  my  process  the  following  ad- 
vantages are  derived: 

"  1.  There  is  a  great  saving  of  time  and  fuel, 
the  building  and  air  not  being  heated  within  as 
by  the  old  process. 

"  2.  It  can  be  effected  in  casks  of  the  largest 
size,  thereby  insuring  uniformity  of  quality  in 
the  wine. 

'*  8.  Tlie  process  can  be  carried  on  in  any 
storehouse  or  cellar. 

"  4  Tbere  is  no  injury  to  the  casks,  whereas, 
by  the  old  system  they  hecome  damaged  and  re- 
quire constant  repairs. 

"  5.  The  breakage  and  loss  on  the  liquors  is 
very  much  reduced,  which  is  sometimes  exces- 
sive in  the  '  estufas,'  by  the  falling  to  pieces  of 
the  heated  and  dried  up  casks.  • 

"6.  No  bad  taste  is  imparted  to  the  liquors 
during  my  process,  which  is  too  often  the  case 
in  the  '  estufas,'  where  the  wine  receives  the 
heat  through  the  sides  of  the  cask. 

"  To  enable  others  skilled  in  the  art  to  make 
use  of  my  improvement,  I  will  proceed  to  de- 
scribe mv  process  and  its  operation.  I  use 
casks  or  ianka  (as  the  case  may  be)  for  holding 
the  wine;  if  c^ks,  they  may  be  placed  on  end. 
Through  each  of  these  casks  or  tanks,  near 
the  base,  I  pass  an  iron  or  metallic  pipe  (copper 
is  preferable)  of  about  one  inch,  and  open  at 
its  end.  These  pipes  connect  with  a  main 
steam  pipe,  and  can  be  closed  and  the  steam  shut 
off,  ^should  the  heat  become  too  great  for  the 
wine,  by  means  of  a  stopcock  attached  to  each 
of  the  pipes. 

"  The  degree  of  heat  which  I  use  in  the  op- 
eration varies  from  100**  to  140°. 

"  The  time  required  to  perfect  the  operation 
of  ripening  wine  by  this  process  is  about  six 
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'  weeks;  vet,  of  course,  it  will  be  left  to  tbe 
kDowledge  and  discretion  of  tbe  keeper  of  tbe 
cellar  to  determbie  wben  tbe  ripening  process 
is  completed. 

"  Hayinff  tbus  described  mj  invention,  wbat 
I  claim  and  desire  to  secure  by  letters  patent  is 
tbe  introducing  tbe  beat  by  steam,  or  otber- 
wise,  to  tbe  wme  itself,  by  means  of  metallic 
pipes  or  cbambers  passing  tbrougb  tbe  casks  or 
vessels,  substantially  as  set  fortb." 

Tbe  answer  of  tbe  defendants  denied  tbat  tbe 
invention  was  new  or  useful,  and  alleged  tbat 
it  was  in  public  use  in  San  Francisco  for  more 
tban  two  years  prior  to  tbe  date  of  tbe  appli- 
cation by  Searle  for  tbe  patent,  by  two  persons, 
named  Wieland  and  Voorman. 

Issue  being  joined,  proofs  were  taken  on 
botb  sides,  and,  on  tbe  22d  of  May,  1888,  tbe 
circuit  court  entered  an  interlocutory  decree, 
adjudging  tbe  patent  to  be  valid,  tbat  tbe  de- 
[63]  fendants  bad  infringed  upon  it  by  treating  and 
aging  wine  by  tbe  process  described  and  claimed 
in  it,  and  ordering  a  reference  to  a  master  to 
take  and  report  an  account  of  profits  from  tbe 
infringement  He  reported  tbe  amount  of 
profits  to  bave  been  ^,249.60.  Botb  parties 
excepted  to  tbe  report,  but  all  tbe  exceptions 
were  overruled,  and  a  final  decree  was  entered 
in  August,  1884,  awarding  a  recovery  to  tbe 
plaintiff  of  $8,249.60,  witb  interest  from  tbe 
date  of  tbe  entry  of  tbe  interlocutory  decree. 
May  22, 1888;  and  costs.  From  tbis  decree  tbe 
defendants  bave  appealed  to  tbis  court 

It  is  stated  in  tbe  specification  of  tbe  patent, 
tbat  age  bad  been  imparted  to  wines,  for  many 
years,  by  placing  tbem  in  casks,  in  estufas,  or 
large  ovens,  wSl  keeping  up  a  proper  beat 
tberein,  on  the  outside  of  tbe  casks,  untfl  the 
contents  of  tbe  casks  showed  the  desired  age. 
Tbe  application  of  artificial  beat  to  impart  age  to 
wines  was,  therefore,  old.  The  beat  was  applied 
to  the  wine  from  tbe  outside.  The  new  process 
claimed  in  the  patent  is  to  introduce  tne  heat 
by  causing  steam,  or  other  heating  medium,  to 
pass  through  metallic  pipes  or  chambers  placed 
on  the  inside  of  the  cask,  and  within  the  body 
of  the  wine  in  the  cask.  This  is  called  in  tbe 
patent  a  new  process;  but,  so  far  as  the  action 
or  effect  of  heat  on  the  wine  is  concerned,  in 
respect  to  ripening  it  or  imparting  to  it  what  is 
calM  "  age,"  or  any  other  quali^  imparted  to 
it  by  heat,  the  effect  or  result  is  the  same  as 
that  produced  by  imparting  tbe  heat  to  the 
wine  from  tbe  heated  air,  in  the  old  fashioned 
estufa  or  oven.  It  is  shown  by  the  evidence 
that  the  appliostion  of  tbe  beat  to  the  wine 
from  the  inside  of  tbe  cask  has  no  differtot  ef- 
fect upon  it  from  that  of  the  beat  as  applied  by 
the  old  process,  and  that  no  chemical  or  other 
change  is  produced  in  the  wme  different  from 
that  produced  by  the  old  process. 

There  was  no  novelty  in  the  process  as  a  pa- 
tentable process.  Whalevtu- novelty  there  could 
have  been  must  have  consisted  wholly  in  the 
apparatus  used  for  introducing  the  heat  to  the 
inade  of  the  bodv  of  the  wine.  But  it  appears 
by  the  evidence  that  the  apparatus,  as  a  means 
of  imparting  heat  from  tt  to  the  body  of  the 
liquid  inside  of  which  it  was  placed,  was  not 
[64]  new.  Wieland  testtfles  that  lor  twenty-five 
years  prior  to  November,  1882,  he  had,  in  con- 
ductin£  his  business  as  a  brewer  in  San  Fran- 
Cisco,  heated  water  by  means  of  a  copper  coU 
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filled  with  exhaust  steam,  placed  in  the  water, 
tbe  water  being  in  a  dosed  tab  containing  fifty 
or  sixty  barrels,  the  copper  pipe  entering  the 
tube  on  the  side,  near  the  bottom,  and  forming 
a  coil  inside,  and  then  passing  out  through  the 
top.  It  also  appears  that  a  like  apparatus  was 
used  in  the  Umted  States,  prior  to  the  issuing 
of  tbe  plaintiff's  patent,  lor  the  purpoee  <» 
beating  high  wines  by  means  of  steam  in  a  cop- 
per coil,  so  as  to  evolve  tbe  alcoholic  vapors. 
There  was  no  patentable  invention  in  applying 
to  tbe  beating  of  wine  or  any  other  liquor, 
from  tbe  inside  of  the  cask,  the  apparatus  whkh 
bad  been  previously  used  to  heat  another  liquid 
in  tbe  same  manner, 

Tbe  case  falls  directly  within  the  dedsioos  of 
this  court  in  Pomace  Holder  Co.  v.  Ferguton, 
110  U.  S.  886,  888  [30:406,  408]  and  the  cases 
there  collected,  and  m  Thatcher  Heating  Co.  v. 
BurHs,  121U.S.  286  [80:942]. 

There  having  been,  therefore,  nothing  new 
as  a  process  in  the  operation  or  effect  of  tbe 
beat  on  the  wine,  and  nothing  patentable  in  the 
application  of  the  old  appanSus  to  the  heating 
of  the  wine,  the  decree  afthe  Cireuit  (hurt  mvsC 
be  retereed,  and  theeaeebe  remanded  to  the  Oir 
euit  Ckmrt  for  the  Northern  Dietrict  of  CaUfor- 
nia,  tDith  a  direction  to  diemim  the  biO. 


RANSOM  F.  HIHinSTON.  to  the  Uae  of 
WnjiiAM  P.  HoBTON,  Ftff.  in  Brr., 
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JAMES  P.  WOOD  BT  AU,  Copentaen. 
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When  eaee  should  be  mibmitted  to  Jyerp. 

InanaotkmtoreoovrtheoonsWeratloii  for  the 
sale,  to  defendants,  of  the  right  to  make, 
vend  a  patented  anparatos  m  Pei 
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solBoleot  to'  entitle  the  plali 
sabmltted  to  the  Jury;  and  that  tt  wis  error  to  dlreoa 
a  verdict  for  the  defendants,  tiie  evMeooe  teadlii« 
to  establish  an  agreement  between  plaintiff  oa    ~ 
one  partand  defendants  on  the  other,  that  tlis 
fendants  would  take  the  patent  and  paj  the  I 
eratlon. 

[Na88.] 
Argued  JTm.  i9, 1887.    Decided  Jmn,  9,  2888^ 

rr  ERROR  to  the  Circuit  Coort  of  tbe  Unitecl 
States  for  the  Eastern  District  of  Pennayl. 
vania.    Beeereed, 

The  Jury,  under  the  direction  of  tbe  oonri, 
returned  a  verdict  for  defendants.    This  direc* 
tion,  being  excepted  to,  is  assigned  for  error;  an<i 
all  the  e^dence  is  brought  into  tbe  rec(»d  by 
bill  of  exceptions. 

The  facts  and  case  are  follj  stated  in  Ui^ 
opinion. 

Meetre,  Fr&aeis  E.  Brewster*  Damid  W, 
SeUen  and  F.  Carroll  Brewster*  for  plsdnt 
iff  in  error: 

The  court  below  erred  in  instructing    the 
jurv  to  find  a  verdict  for  the  defendants. 

There  was  evidence  for  the  considermtScm  oT 

^  ^ngr.Banktf  IT.  A  24 U.  a  11  Wli«ttt. 
69  (6:419);  Ph4Bni9  In$.  Oo.  v.  LoeUr,  106  TJ.  8. 
80  (27H»):  Kegee^.  Grant.  118  U.  8.  86  CB0:54^. 
PM  V.  Good.  2  Binn.  486:  McGeer.  Northmm^ 
berland  Bank,  6  Watts,  88;  Gartenerr.  fTitBrm^ 
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17  Barb.  688;  ChtehsMter  y.  ^JUUUather,  51  HI. 
209;  Kane  ▼.  Learned,  117  Mass.  190;  Firei 
Nat,  Bank  v.  Dana,  79  N.  Y.  108;  Conover  v. 
Middletaum^^N,  J.  L.  882;  LitOe  Sock  dk  Ft. 
8.RB.  Co.  V.  Fierry,  87  Ark.  164;  DemiU  v. 
jrqfal,  45  Mich.  410;  Taylor  ▼.  McNutt,  58 
Tex. 71 ;  -Biriter  v.  MiddleUm,  65  Iowa,  200;  Cunr 
ninghamY.  Cambridge 8av.  BanA;,188 Mass.  480. 

Meeere.  A.  H.  Wintenteen  and  Wayne  M»c- 
Veacrh«  for  defendants  in  error: 

An  act  of  one  partner  to  bind  the  firm  must 
be  within  the  scope  of  the  partnership  business. 

Lindley,  Partnership,  286-289. 290-292;  Clay 
V.  Carter,  16  Weekly  Notes  of  Oases  (Pa.)  885; 
Brettel  ▼.  WiUiams,  4  Exch.  680:  SehuylkiU  A 
D.  Improvement  A  B.  B.  Co.  y.  Muneon,  81 
U.  S.  14  Wall  448  (20:872). 

If  the  court  can  see  that  if  a  verdict  for  the 
plaintiff  should  be  rendered,  it  ought  to  be  set 
aside  as  being  unwarranted  by  the  testimony, 
an  instruction  to  find  for  the  oefendants  should 
be  given  in  advance  of  the  verdict. 

PUoiante  v.  Fant,  89  U.  8.  22  Wall.  116  (22: 
780);  Se^ofleld  v.  Chieago,  M.  A  St.  P.  B.  Co. 
114  U.  8. 616  ^39:224);  Manhatt  v.  Httbbard,  117 
U.  6. 415  (29:919;)  Ooodlett  v.  LouiwiUe  A  N.  B. 
^  a».  122  U.  8.  891  (80:1280). 

The  acts  and  declarations  of  the  defendants, 
made  before  the  execution  of  the  agreement 
dated  July  81,  or  of  the  assignment  of  8eptem- 
ber  80,  are  not  evidence  to  show  an  alleged 
ownership  in  the  patent,  contraiy  to  the  terms 
of  those  papers. 

Hunt  V.  Bauemani&r,  21  U.  8.  8  Wheat. 
174  (5:689);  ShankHand  v.  Waehington,  80  U.  8. 
6  Pet.  890  (8:166);  Bpeeht  v.  Howard,  88  U.  8. 
16  WaU.  664  (21:8^;  BaileyY.  Hannibal  A 
8t.J.RB.Oo.UV.B.  17  WaU.  96  (21:611). 


Mr.  JuMtice  Matthews  delivaed  the  opinion 
of  the  court: 

This  is  an  action  of  assumpsit,  brought  by 
the  plaintiff  in  error  to  recover  Uie  sum  of 
t26,000  as  consideration  for  the  sale  and  trans- 
fer to  the  defendants  below  of  the  exclusive 
right  for  the  States  of  Pennsylvania  and  New 
Jersey  to  make,  use  and  vend  to  others  Hum- 
iston's  atmospheric  hydrocarbon  apparatus 
for  generating  light  and  heat,  under  letters 
patent  dated  June  24, 1879,  No.  216868,  issued 
to  Ransom  F.  Humiston. 

The  defense  relied  upon  was  the  plea  of  non- 
assumpsit  The  cause  was  tried  toa  Jury;  and, 
the  testimony  having  dosed  on  the  {Mut  of  the 
plaintiff,  the  defendants  offering  none,  the 
Judge  charged  the  jury  to  return  a  verdict  for 
the  defendints,  which  was  accordhiffly  done. 
This  ruling,  bdng  duly  excepted  to,  u  now  as- 
led  for  error,  all  the  evioenoe  in  the  cause 
brou£^t  into  the  record  by  a  bill  of  ex- 
oeotions. 

'he  principal  witness  on  the  part  of  the 
plaintiff  below  was  Ransom  F.  Humiston,  the 
patentee.  He  testified  that,  having  received 
his  patent  on  June  24, 1879,  he  was  mtroduced 
to  the  defendants  on  the  second  of  July,  by 
their  superintendent,  they  being  manufacturers 
of  ranges  and  heaters.  Having  tried  and  tested 
the  prtented  apparatus  at  their  numuftustory,  a 
n^otiatlon  was  entered  into  for  the  sale  oi  the 
patent.  In  answer  to  the  question  how  he  pro- 
posed to  sell  it,  the  witness  stated  that  he  bad 
no  experience,  but  understood  that  the  usual 
1«4  U.  S. 


way  was  to  form  a  stock  company,  and  that  if 
he  did  not  find  a  purchaser  he  should  organize 
one.  One  of  the  defendants  asked  him  if  he 
was  particular  about  forming  a  stock  company, 
and  whether  he  would  be  willing  to  sell  it  to 
the  firm.  He  said  he  would  pr^er  to  do  this, 
and  named  $20,000  as  the  price  for  Pennsylva- 
nia, $5,000  cash  and  $6,000  in  monthly  install- 
ments. After  some  further  conversation,  the 
defendant  said  that  it  would  be  easier  to  raise  the 
money  bv  forming  a  stock  company,  and  went 
to  the  office  of  an  attorney  for  the  purpose  of 
having  the  papers  drawn  to  contain  tbdr  agree- 
ment At  this  time  it  was  further  agnKd  to 
include  New  Jersey  at  an  additional  price  of 
$5,000  on  the  same  terms.  The  interview  at 
Uie  attorney's  office  when  the  papers  were  drawn 
was  on  July  81, 1879,  and  they  were  signed  on 
the  second  of  August.  The  witness  added: 
"The  substance  of  what  was  said  by  defend- 
ants was  that  we  will  be  the  owners  of  the  pa- 
tent, but  it  is  necessary  to  have  certsin  names 
to  an  application  for  a  charter,  and  we  (myself, 
Myers  and  Feltwell)  consented  to  go  on  appli- 
cation articles."  The  papers  rcferried  to  by  the 
witness,  and  put  in  evidence  are  two.  The 
first  is  an  agreement  concluded  July  81,  1879, 
the  parties  to  which  are  Joseph  Wood,  James 
P.  Wood,  B.  M.  Feltwell,  William  H.  Myers, 
and  K.  F  Humiston.  It  was  thereby  agreed 
that  the  parties  named  would  *'  associate  them- 
selves together  for  the  object  of' obtaining  a 
charter  of  incorporation  under  the  name  and 
title  of  the  '  American  Light  and  Heat  0>m- 
I>anv  of  Philadelphia,  Pennsylvania,'  said  or- 
ganization to  be  perfected,  and  to  be  for  the 
manufacture  and  sale  of  Humiston's  atmos- 

Sheric  hydrocarbon  apparatus  for  generating 
ght  and  heat,  and  for  the  manufacture  and 
sale  of  fixtures  for  the  same;  also,  for  the 
preparation  and  sale  of  oil  suitable  for  the 
use  of  the  said  apparatus,  and  for  any  other 
business  or  matter  necessary  in  carrymg  out 
the  purposes  aforesaid."  The  capital  stc^  of 
the  company  was  phiced  jst  $200,000,  and  it 
was  providea  that  each  oi  the  parties  should 
use  his  best  endeavors  in  disposing  of  the  stock. 
It  was  also  provided  "That  the  sdd  party  of  the 
fifth  part  (Humiston)  shall  forthwith  transfer 
to  the  other  parties  hereto  the  sole  right  of  the 
improvement  in  apparatus  for  bummg  hydro- 
carbons for  the  States  of  Pennsylvania  and 
New  Jersey,  letters  patent  for  said  improve- 
ment No.  216858,  and  bearing  date  the  24th 
day  of  June,  A.  D.  1879,  said  tnmsfer  to  cover 
any  and  all  fanprovements  hereafter  to  be  made 
on  said  apparatus.  That  the  said  party  of  the 
fifth  part  shall  receive  from  the  concern  or  asso- 
ciation or  corporation  for  said  patent  right  for 
said  States  the  sum  of  $26,000,  to  be  jSdd  to 
him  as  follows,  to  wit:  $6,000  thereof  within 
thirty  days  from  the  date  hereof;  the  further 
sum  of  $5,000  in  sixty  davs  from  Uie  date  here- 
of; the  further  sum  of  $5,000  in  ninety  days 
from  tbe  date  hereof ;  the  further  sum  of  $6,000 
in  one  hundred  and  twenty  days  from  the  date 
hereof;  and  the  balance  of  $6,000  in  one  hun- 
dred and  fifty  days  from  the  oate  hereof;  the 
said  payments  to  be  made  to  the  said  party  of 
the  fifth  part,  or  his  legal  representatives.''^ 

The  other  paper,  also  dated  July  81, 1879» 
and  signed  l^  It.  F.  Humiston  alone,  is  as 
foDows: 

$63 
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"  Wiereat,  By  a  certain  agreement  made  the 
8l8t  day  of  Jmy,  1870,  wherein  James  P. 
Wood,  Joseph  Wood,  Benjamin  M.  Fdtwell, 
•  William  H.  Myers  and  Ransom  F.  Humiston 
agreed  to  form  a  company  for  the  manufacture 
and  sale  of  Humiston's  improvement  in  appa- 
ratus for  burning  hydrocarbons,  and  also  agreed 
to  pay  the  said  Bansom  F.  Humiston  for  all 
his  interest  in  the  letters  patent  for  said  im- 
provement  for  the  States  of  Pennsylvania  and 

[151  ^^^  Jersey  the  sum  of  $26,000,  to  be  raised 
from  sales  of  the  stock  of  said  company,  in 
payments  of  $5,000  each,  the  first  payment  to 
be  made  in  thirty  davs  after  the  execution  of 
the  agreement,  aud  $5,000  every  thirty  days 
thereafter  until  Ibe  whole  sum  be  paid;  there- 
fore, in  consideration  of  said  agreement,  I 
hereby  agree  with  the  said  James  P.  Wood, 
Josedb  wood,  Benjamin  M.  Feltwell  and  Will- 
iam H.  lilyers  that  I  will  not  bold  them  per- 
sonally responsible  for  the  payment  of  the  said 
sum  of  $25,000,  but  will  look  to  them  only  as 
trustees  for  the  sale  of  the  stock  of  the  said 
company  and  the  payment  to  me  of  such  mon- 
eys as  may  be  received  for  such  sales  until  the 
whole  is  paid;  and  I  further  agree  that  if  suf- 
ficient money  be  not  received  to  pay  the  first 
installment  of  $5,000  when  it  becomes  due, 
that  I  will  extend  the  time  of  payment  for  ten, 
twenty  or  thirty  days,  as  may  he  necessary." 

The  witness  further  testified  that  finding 
difficulties  in  tJie  way  of  obtaining  a  charter  in 
Pennsylvania  that  idea  was  abuidoned  at  a 
meeting  of  the  parties  held  on  the  7th  of  Octo- 
ber at  the  office  of  the  defendants,  when  a  com- 
mittee was  appointed  to  ascertain  the  laws  of 
New  Jersey  relative  to  corporations  iu  that 
State,  to  report  at  a  subsequent  meetmg  on 
November  8.  At  that  intenriew,  the  witness 
testifies:  "  I  spoke  to  Joseph  Wood,  asked  him 
when  the  committee  would  report,  and  Joseph 
said  to  me.  It  you  are  perfectly  satisfied  we 
don't  care  about  Uie  company;  we  will  take  the 
owneiship  ourselves  on  tne  same  terms  (I  mean 
as  to  price  and  payment).  I  cannot  give  the 
exact  language;  tne  substance  was  that  James 
and  Joseph  Wood  would  take  the  patent  on 
the  same  terms  as  the  company  had.^  In  the 
mean  time,  as  the  witness  further  stated,  the 
defendants  received  offers  from  various  parties 
to  buy  territorial  rights;  amongst  others,  an 
offer,  as  he  learned,  from  Joseph  Wood  for  the 
county  in  which  Newark,  New  Jersey,  was, 
of  $10,000,  and  asked  the  witness  what  he 
thought  of  it  He  testifies  that  he  replied:  "I 
would  take  it,  as  it  was  twice  as  much  as  he 
had  given  for  the  whole  stock.  He  said  it  was 
DO  one's  business  what  they  had  given  for  it. 
He  said  Jersey  City  was  in  it    It  is  worth 

ri61  $40,000."  The  witness  further  testified  that 
Joseph  said  "That  parties  in  Pennsylvania  were 
proposinfi;  to  buy  the  State  west  of  the  Alle- 
gheny Mountains,  and  talked  of  $25,000  for 
about  one  third  of  the  State.  He  said  it  was 
worth  more.  I  said  it  was  his  business  and  not 
mine.  I  wanted  my  pay."  He  also  testified 
that  Mr.  Moran  had  seen  the  apparatus  at  tne 
state  fair,  and  entered  into  an  agreement  in 
writing  with  James  P.  Wood  in  reference  to 
the  patent  This  writing  Moran  brought  to 
the  witness,  and  thereupon  he  says:  "I  told 
Mr.  Wood  that  Moran  had  brouflit  an  article 
to  me  to  be  signed,  and  I  stated  that  I  was  not 

8«0 


the  owner,  but  that  they  were;  and  then  the 
agreement  was  signed.    When  I  told  James 
Wood  this,  he  saia  to  Moran:    Draw  up  the 
contract  and  I  will  look  it  over!**    The  witness 
further  testified  that  the  defendants  issued  cir- 
culars advertising  the  apparatua  as  their  own, 
and  employed  him  to  go  to  Western  Pennsyl- 
vania to  make  sales  of  rights  under  it  for  them. 
He  remained  in  Pittsburgh  for  that  purpoee 
about  a  month,  correspon£ng  vrith  the  defend- 
ants in  reference  to  the  subject    He  also  went 
to  New  York,  upon  letters  of  introductton  from 
the  defendants,  to  see  about  putting  in  the  ap- 
paratus there.    The  witness  further  testified  si 
follows:    "  In  March,  1880, 1  called  on  the  de- 
fendants for  some  money  imd  they  handed  me 
|200;  I  told  them  I  needed  money;  I  think 
$200  was  the  amount;  defendants  had  paid  me 
$640  on  account  of  purchase  money:  the  last 
payment  in  June  or  July,  1880,  of  $40.    De- 
fendants said  they  could  not  pay  it  then;  this 
was  in  Jime,  1880.    They  gave  no  reason  at 
that  time.    At  a  subsequent  time,  late  in  June, 
they  called  to  see  me,  and  said  the  reason  they 
could  not  pay  me  was  because  there  had  been 
a  great  deal  of  competition  in  thehr  business, 
and  they  had  made  nothing  in  two  or  three 
years,  but  that  they  had  some  contracts  which 
were  better,  and  if  I  would  not  press  thera  they 
would  pay  me  from  time  to  time.    I  did  not 
press  the  matter  for  the  time  being;  that  was 
the  end  at  that  time.    I  oUled  on  them  for 
some  money  and  they  paid  me  this  $40.    I 
called  on  them  again,  and  they  said  it  was  ins- 
possible.     I  told  them  $1,000  was  wanted. 
They  said  they  were  getting  some  money  from 
some  institution,  but  they  were  disappointed. 
I  asked  them  if  they  could  let  me  have  $500, 
and  thev  said  no;  POO,  no;  $50,  no;  $10«  and 
they  said  no;  they  had  men  to  pay  off  and 
could  not  let  me  have  $10,  and  I  saw  it  was 
time  to  be  looking  after  my  secvitiea.     Thla 
was  the  last  interview." 

In  the  mean  time,  on  the  80th  of  September, 
1870,  the  witness  had  executed  an  asognment 
of  the  patent,  recitinff  that  "  WhereoMj  James 
P.  Wood,  Joseph  Wood,  Benjamin  M.  Felt- 
well  and  William  H.  Myers,  of  the  City  of 
Philadelphia  and  State  of  Pennsylvania,  and 
said  Ransom  F.  Humiston,  have  aasociated 
themselves  together  for  the  purpose  of  form- 
ing a  company  to  manufacture  and  aell  said 
apparatus  and  territorial  rights  under  said  pa- 
tent, and  have  appointed  the  said  Joseph  Wood 
their  trustee  to  take  the  title  of  said  pateot  oo 
behalf  of  said  association,  and  are  desirous  o? 
acquiring  an  interest  therein,"  etc.,  and  assign- 
ing the  patent  accordingly  for  the  States  of 
Pennsylvania  and  New  Jersev  to  Joseph  W^ood , 
trustee  for  the  said  association.    The  'witness 
also  testified  to  having  received  at  various  time 
from  the  defendants  the  sum  of  $616;  of  tht* 
$100,  paid  July  26, 1879.  was  before  the  exe 
cution  of  the  contract,  and  for  which  he  gav< 
his  due  bilL    He  gave  another  due   I  till   foi 
$150,  paid  on  the  8th  of  November,  1370,     Fo 
the  other  sums  no  due  bills  were  given.      H 
testified  that  he  understood  that  d    the  pav 
ments,  except  the  first  $100,  were  on   aooDuc 
of  purchase  money. 

The  only  other  witness  called  was  WiIIIai 
H.  Myers,  a  notarv  public,  in  whose  office  Ui 
agreements  were  drawn  up,  and  whose  nam 
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was  pat  in,  as  he  says,  to  furnish  the  number 
to  get  the  charter,  though  he  had  no  interest  in 
the  business  or  in  the  patent  He  says  the 
cliarter  did  not  go  through  because  money  bad 
to  be  paid,  and  that  at  a  meeting  of  the  parties 
10  interest  at  his  ofiSce  he  and  James  P.  Wood 
were  appointed  a  committee  to  obtain  informa- 
tion in  regard  to  getting  a  charter  in  New  Jer- 
sey, but  nothing  further  was  done.  Later,  in 
18i^,  he  says  that  he  saw  Joseph  Wood,  who 
told  him  it  might  be  a  good  thing;  the  terri- 
tory might  be  sold  probably  for  sufficient  to 
pay  for  the  patent.  ' '  During  the  conversation 
we  spoke  of  the  difficulty  of  raising  the  com- 
pany. Joseph  said  they  hod  thought  some- 
thing of  taking  it  themselves  and  of  abandon- 
ee®] ioe  the  company;  they  thought  territory  suf- 
fident  might  be  sold  to  pay  Humiston.  De- 
fendants spoke  to  me  of  sending  the  plaintiff  to 
Pittsburgh.  ♦  ♦  •  Wlicn  they  said  they  thought 
of  abandoning  the  company,  defenoants  em- 
ployed me  to  make  sale,  and  th^  said  they 
would  give  me  a  commission— $5,000  if  $25,000 
were  realized,  or  a  less  sum,  a  proportionate 
commission.  This  was  about  the  10th  of  De- 
cember, 1879/* 

In  the  correspondence  between  the  narties 
put  in  evidence  there  is  a  letter  from  Humis- 
ton, dated  February  12, 1880,  addressed  to  J. 
P.  Wood  &  Co.,  in  which  it  is  stated  that  the 
writer  had  an  interview  with  the  superintend- 
ent of  the  elevated  railroads  in  New  York  in 
regtad  to  the  use  of  the  invention  in  running 
locomotives  on  the  railroads.  In  that  letter  it 
is  also  stated  that  a  party  had  called  upon  him 
"  to  know  if  I  had  yet  sold  the  right  to  use  my 
apparatus  for  railroad  purposes  m  any  of  the 
States.  I  told  him  that  I  had  sold  the  right 
for  all  purposes  for  Pennsylvania  and  New 
Jersey.  He  told  me  that  I  had  made  a  neat 
mistake,  for  that  sale  almost  shut  up  New  York 
City  from  her  most  important  outlets.  I  told 
him  that  I  felt  confident  that  I  could  buy  back 
the  right  for  railroad  purposes  for  those  States 
at  a  reasonable  figure.  Now,  I  feel  confident 
that  this  man  means  business,  and  he  is  known 
to  be  connected  with  a  wealthy  corporation; 
and  I  believe  that  if  you  will  authorize  me  to 
sell  Just  so  much  of  the  right  as  is  applicable 
to  railroad  purposes  alone  for  Pennsylvania 
and  New  Jersey,  that  I  can  do  it  within  thirty 
days  from  this  date,  and  bring  you  money 
enough  to  pay  me  off;  and  still  vou  will  own 
the  right  for  the  above  named  States  for  aU 
purposes  except  for  use  on  railroads.  Now,  I 
want  you  to  name  your  lowest  price  for  sixty 
days.  I  mean  that  you  diaU  give  the  refuscu 
for  sixty  days  at  the  price  you  name,  selling 
only  the  railroad  right  He  is  to  call  for  mj 
answer  on  Saturday,  P.  M.  at  8  o'clock.  ♦  •  •  ^ 
Oive  me  your  minimum  price,  and  I  will  get 
as  much  more  as  possible. '^ 

On  the  next  day,  February  18,  1880,  the  de- 
fendants, by  a  letter  signed  J.  P.  W.  &  Co., 
per  Hinkle,  addressed  to  Prof.  R  F.  Humis- 
ton, say:  **  Yours  of  yesterday  received.  We 
[19]  are  pleased  to  learn  of  your  prospective  success 
with  railroads.  With  reference  to  price  for 
our  interest  in  Pennsylvania  and  New  Jersey 
for  railroad  purposes,  we  leave  it  entirely  with 
}  ou  to  make  such  arrangements  as  you  may 
deem  best  for  the  interest  of  all  concerned." 

On  the  18th  of  February,  1880,  at  New  York, 
124  U.  ft  V.  S..  Book  81. 


Humiston  writes  again  to  James  P.  Wood  ^ 
Oo.  on  the  subject  of  trying  the  heatinff  appa- 
ratus for  running  looomoaves,  in  wmch  he 
says:  "Please  do  not  forget  to  talk  with 
James  about  the  money  matters.  I  should  not 
trouble  you  now,  but  I  need  it  more  than  ever; 
send  what  you  can  spare."  And  also:  "James 
will  remember  saymg  to  me  that  until  sales 
were  made  that  I  coiud  have  such  small  sums 
as  I  needed  for  my  current  expenses." 

This  was  the  substance  of  all  the  testimouT 
in  the  case,  so  far  as  necessary  to  the  determi- 
nation of  the  question  involveo. 

We  think  that  this  evidence  was  sufildent  to 
entitle  the  plaintiff  to  have  the  issue  submitted 
to  the  Jury.    We  assume  that  ti:e  original  ne- 

gotiations  prior  to  July  81, 1879,  were  mersed 
I  the  written  agreements  of  that  date,  wmch 
contemplated  the  organization  of  a  corporation 
to  receive  an  assignment  of  the  patent  for  the 
States  of  Pennsylvania  and  New  Jersey  in  con- 
sideration of  $25,000,  to  be  paid  by  the  corpora- 
tion, and  the  contemporary  agreement  by  which 
the  individual  corporators  (including  the  de- 
fendants!) were  exonerated  from  any  personal 
responsioility  for  the  payment  of  the  consid- 
eration. Humiston  tiiereby  agreeing  that  he 
would  look  to  them  only  as  trustees  K>r  the  sale 
of  the  stock  of  the  company,  and  the  payment 
to  him  of  such  moneys  as  might  be  received 
for  such  sales  until  tiae  whole  was  paid.  But 
this  project  was  abandoned:  and  the  tendency 
of  Humiston's  testimony  certainly  was  to  es- 
tablish an  agreement,  between  himself  on  the 
one  part  and  James  and  Joseph  Wood  on  the 
other,  that  the  defendants  would  take  the  pa- 
tent on  the  same  terms  as  it  had  been  agreed 
that  the  company  should;  that  is  to  say,  that 
the  defendants  were  to  stand  in  the  matter  pre- 
cisely as  it  had  been  agreed  that  the  corpora- 
tion should  if  it  had  been  formed.  That  being 
so,  the  defendants  would  succeed  to  the  obliga- 
tion of  the  company  to  pay  the  consideration  of 
$25,000  absolutely  and  unconditionally.  The 
collateral  agreement  of  July  81, 1879,  by  which 
the  individual  corporators  were  not  to  be  person- 
ally responsible  for  the  consideration,  would 
thus  be  rendered  nugatory;  as  it  was  only  in- 
tended to  have  effect  In  the  event  of  the  organ- 
ization of  the  corporation. 

Upon  this  state  of  facts,  if  proven  to  their 
satisfaction,  the  Jury  would  have  been  war- 
ranted in  finding  a  verdict  for  the  plaintiff. 
It  wa%  error,  therefore,  in  the  Circuit  Court  to 
direct  a  verdict  for  the  defendante.  For  t/iie 
error  ite  Jtidgment  i$  reversed,  and  the  cause  ii 
remanded  with  direetiane  to  grant  a  new  trial. 


DUNDEE  MORTGAGE  AND  TRUST 
INVESTMENT  COMPANY,  Lim- 
ited, Plf,  in  Err., 
«. 
ELLIS  G.  HUGHES. 

(See  S.  C.  Beporter^  ed.  167-100.) 

Btference  of  euit^Oregon  law-stipulation-* 
nUinge  of  trial  court,  when  not  reviewable. 

1.  Under  a  common-Jaw  ref  erenoo  the  court  has 
no  power  to  modify  or  to  vary  the  report  of  a  ref- 
eree as  to  matters  of  fact  Its  only  authority  is  to 
confirm  or  reject;  and  If  the  report  be  set  aside  the 
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came  stmdgfOT  trial,  preoHely  the  Mine  as  tftt  bad 
oevev  oeeo  ireveFFed* 

2.  In  Oregon,  under  Its  Oode  of  CivU  Prooeouie, 
where  there  waa  no  written  consent  to  the  order  for 
a  trial  bj  referee,  tt  would.  If  objection  had  been 
made,  have  been  error  in  the  court  to  proceed  with 
a  new  trial  after  the  referee^  report  was  set  aside, 
without  a  stipulation  in  writing  waiving  a  jury;  bui 
where  no  such  objection  was  made  and  the  court 
proceeded,  eridentlv  in  accordance  with  the  under- 
Btanding  of  the  narties,  to  make  new  tlndings,  pre- 
cisely as  it  would  if  theorder  of  reference  had  been 
actually  made  under  the  Oode  (upon  the  consent  in 
writing)  and  no  exception  was  taken  to  this  pro- 
ceeding in  the  trial  court,  ha<U  that  it  Is  too  late  to 
make  it  here  for  the  Hist  time. 

8.  Rulings  of  a  circuit  court,  upon  a  trial  by  It 
without  a  jury,  when  there  has  been  no  waiver  of  a 
jury  OS  the  statute  requires  by  stipulation  in  writing 
signed  by  the  parties  or  their  attorneys  and  filed 
with  the  olerk,  are  not  reviewable  here. 

[No.  94.] 
Argued  Dee.  t,  1887.        ikddod  Jan.  9, 1888. 

F\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon,  from  a 
judgment  in  favor  of  plaintiif,  upon  findings 
made  by  the  court,  after  the  findings  of  the  iSl- 
eree  were  set  aside.    Affirmed. 

The  facts  and  case  are  stated  in  the  opinion. 

Mewre.  Thomas  DeWitt  Cnjler  and 
Georfl^  F.  Edmnnda,  for  plaintiff  in  error: 

Where  the  parties  have  insatuled  a  suit,  they 
may  submit  it  to  arbitrators. 

Kyd,  Award,  846,  note;  Moore  y.  Bamett,  17 
Ind.  850;  Russell,  Awards,  69,  75;  Morse,  Ar- 
bitration &  Award,  48,  47,  830;  Wait,  Actions 
&  Defenses,  508. 

Where  a  suit  is  pending,  and  it  is  agreed  to 
refer  it  to  arbitration,  it  may  be  so  referred 
onder  a  rule  of  the  court. 

Franeie  v.  Amee,  14  Ind.  252. 

Had  the  reference  been  directed  by  the  court, 
defendant  would  have  had  a  remedy  l»y  writ  of 
CRor. 

Dederiek  r.  Biehlei/,  19  Wend.  112;  Neteeomb 
T.  Wood,  97  U.  8.  581  (24: 1085). 

Under  a  common-law  reference  the  court  has 
DO  power  to  modify  an  award,  nor  to  vary  the 
report  of  the  referee.  If  the  report  be  set  aside, 
the  cause  remains  as  if  it  had  never  been  sent  to 
the  referee  at  alL  and  stands  for  trial  in  the 
court  in  which  it  is  pending. 

Morse,  Arbitration  &  Award,  888,  817;  Rus- 
lell.  Award,  674. 

The  resolution  of  the  company's  directors  in 
reference  to  the  attorney's  fees  is  clear  and  pre- 
cise in  its  terms,  and  constitutes  a  contract 

Brown  v.  Qenet,  68  How.  Pr.  230. 

A  court  cannot  construe  an  illegal  contract  in 
a  different  and  legal  sense. 

2  Persons,  Contracts,  686. 

Where  a  contract  has  reference  to  another 
paper  for  its  terms,  the  effect  is  the  same  as  if 
the  words  of  the  paper  referred  to  were  insorted 
in  the  contract. 

Adame  y.  mu,  16  Maine,  216. 

Amereassertion  in  theopinion  of  the  court  does 
not  amount  to  a  finding.and  has  no  force  assuch. 

DiMneon  r.  Fianien  Bank,  88  U.  8.  16 
Wall  257(21:979). 

There  is  no  luch  ambiguity  here  as  to  Justify 
the  admisiioD  of  parol  evidence  to  explain  the 
intent 

Van  Bdgen  t.  Van  Benmelaer,  18  Johns.  420; 
Ooepwoodr.  WaUaee,  12  Ala.  790;  1  Pltrsons, 
Contracts,  116. 

An  attorney  does  not  warrant  or  guaran^ 
the  correctness  of  bis  work. 
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Dundee  Mortgage  Oo.  t.  Hughee,  10  8awy.  147. 

An  attorney  owes  perfectly  good  faith  to  his 
client 

Wait,  Actions  &  Defenses,  465. 

In  England,  counsel  have  no  legal  claim  for 
services. 

Kennedy  ▼.  Broun,  106  Eng.  C.  L.  18  0.  B. 
N.  8.  677;  Mostyn  v.  Moetyn^L.  R  5  Ch.  A]^. 
Cas.457. 

The  client  is  under  the  influence  of  the  attor- 
ney; and  for  that  reason  the  conduct  and  sett 
of  the  latter  are  closely  watched  and  scrutinized. 

Goodenough  v.  Spencer,  46  How.  Pr.  851; 
Homberger  ▼.  PlarUere  Bank,  4  0>ld.  578; 
Tate  V.  WUliamaon,  L.  R.  1  Eq.  528;  Starr  v. 
Vanderheyden,  9  Johns.  253;  Sutherland,  Dam- 
ages. 448. 

If  the  lanj^uage  used  by  the  parties  is  indefi- 
nite or  ambiguous,  the  practical  interpretatioD 
by  the  parties  themselves  is  entitled  to  greaX  if 
not  controlling  influence. 

0/ticago  v.  Sheldon,  76  U.  a  9  Wall  54  (19: 
596). 

In  all  cases  of  contract  the  measure  of  dam- 
ages is  a  question  of  law. 

Sedg^vick,  Damages,  87,  485. 

Counsel  shoidd  be  awarded  as  compensation 
what  his  services  are  reasonably  worth. 

Van  Every  v.  ^d^ims,  10  Jones  &  8. 126;  Peo- 
ple V.  Bond  St.  Sav.  Ban*,  10  Abb.  N.  C.  15; 
Stow  V.  Hamlin,  11  How.  Pr.  453. 

Mr.  J.  N.  Dolph*  for  defendant  in  error  r 

The  seventh  section  of  the  Act  of  February 
19, 1864, 18  Stat  at  L.  4,  was  superseded  by 
the  general  Statute  of  March  8,  1866. 

La.  Mut.  In».  Oo.  v.  Tweed,  74  U.  8. 7  WalL 
44  (19:65);  Flandere  r.  Tweed,  76  U.  8.  9  WalL 
42^19:678). 

With  the  consent  of  the  parties  the  United 
State  Courts  have  power  to  refer  the  issues  ii» 
an  action,  whether  of  law  or  fact 

Newcomb  y.  Wood,  97  U.  8.  581  (24: 1085); 
Heckere  v.  Fowler,  69  U.  8.  2  WalL  128  (11:799), 

The  parties  must  be  held  to  have  omsented  U> 
the  trial  by  the  court:  the  objection  cannot  be 
raised  here  for  the  first  time. 

BeU  V.  Bruen,  42  U.  8.  1  How.  169  (11: 89>; 
MaHne  Bank  v .  Fulton  Bank,  69  U.  8. 2  WalL 
252  (17: 785);  Klein  v.  RueeeU,  86  U.  8. 10  WalL 
488  (22: 116):  Edwards  v.  BlUeU,  88  U.  B.  M 
WalL  582  (22: 487);  Walker  v.  ^vmimC.  08  U. 
8.  90(28: 678);  Wheder  v.  Sed^fwiek,  94  U.  8. 1 
(24: 81). 

Parties  may  waive  a  Jury  without  filing  a 
written  stipulation. 

Flandenv.  Tweed,  eupra;  OuHdY.FSrtmHn 
59  U.  8.  18  How.  185  (15: 290);  CampbM  ▼ 
Boyreau,  6211.  8.  21  How.  228(16: 96);  Keamei 
V.  Case,  79  U.  8. 12  WalL 27500: 896);  Oilmtk^ 
V.  lUinoie  AM.Td.Oo.  91  U.  8. 6(»  (88: 405) 
Boogher  v.  N.  T.  L.  Int.  Co.  108  U.  8.  90  CM 
810);  Madison  Oo.  y.  Warren,  106  U.  S.  fSSt 
(27:811);  Bond  y.DusHn,  112U.  8. 604(28:835 

Findings  of  fact  and  law  by  the  court  cai 
onlv  be  reviewed  in  this  court  when  a  JuTy  ] 
wMved  and  a  cause  submitted  to  the  court  b 
the  written  stipulation,  in  pursuance  of  acetic 
649  of  the  Revised  Statutes. 

R  8.  S  700;  Fkreneh  t.  Edwards,  88  XT.  8.  S 
WalL  147 122: 584);  AUen  y.  8L  Lsuim  ^^a 
Bank.  120  U.  8.  20  (80:578). 

This  is  the  case  whether  the  trial  bdo^vr  ^w 
by  the  court,  a  referee,  or  an  arbitrator. 
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Guild  T.  Fhmtin,  ntpra;  KeUey  ▼.  Fortythe, 
62  U.  8.  21  How.  86  (16:  82);  Dickinson  ▼. 
JHanten  Bank,  88  U.  8.  16  Wall.  250  (21;  278). 

If  one  is  employed  in  tbe  service  of  another, 
the  law  implies  &  promise  to  pay. 

Moreland  Twp,  v.  Damdsan  I\op,  71  Pa.  877; 
Prince  v.  McRae,  84  N.  C.  674;  Dougherty  v. 
Whitehead,  81  Mo.  255;  Cham  y.  Corcoran,  106 
Mass.  286;  AmeeY.  Potter, 7 R.  1. 265;  Handy  y. 
Clark,  4  Houst.  16;  Rider  y.  Union  India  Ruth 
ier  O.  28  N.  Y.  879;  iZaj/  v.  Fa/iter,  65  Mo. 
17;  AOen  v.  Riehmowl,  41  Mo  802-  Darlings. 
McDonald,  77  UL  520;  Mednker  v.  Richardson, 
72  Ind.  828;  ZetMi  v.  ^tfov  JIftit.  X.  Ins.  Co,  61 
Mo.  584;  fieall  y.  Fan.8^fr,  19  La.  Ann.  434; 
Camfraneg  v.  iH7i0,  1  La.  Ann.  197;  Martin  y. 
Fox  <ft  W,  Imp.  Co,  19  Wis.  552. 

Where  the  court  tries  issues  of  fact  without 
a  jury  under  a  stipulation  of  tbe  parties,  its  spe- 
cial findings  should  set  forth  ultimate  facts  and 
not  evidence  establishing  them. 

Union  C.  Silver  Mining  Co.  y.  Taylor,  100  U. 
8  87(25:541). 

Mr.  Chief  Justice  Wait«  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  Ellis  O  Hughes 
against  the  Dundee  Mortgage  and  Trust  Invest- 
ment Company,  to  recover  an  amount  claimed 
to  be  due  for  professionol  services.  After  the 
pleadings  were  complete  and  the  issues  joined, 
the  following  entry  was  made  on  the  minutes 
of  the  court: 

*•  Now  at  this  day  comes  the  plaintiff  ••  •  ♦ 
by  Mr.  Qeorge  H.  Williams,  of  counsel,  and 
the  defendant  by  Mr.  William  H.  Efflnger,  of 
counsel,  and  by  consent  of  parties  it  is  ordered 
that  this  cause  be,  and  tbe  same  is  hereby,  re- 
ferred to  Mr.  Wm.  B.  Gilbert  to  take  Uie  testimo- 
ny herein,  pursuant  to  a  stipulation  to  be  filed 
herein  witmn  three  months  from  this  date,  to 
try  said  cause,  and  to  report  to  this  court  his 
conclusions  of  fact  and  law  herein;  and  said 
Wm.  B.  CHlbert  is  hereby  appointed  referee  for 
Ihejpnrpose  aforesaid." 

Under  this  order  the  referee  reported  May  6, 
1884,  that  the  parties  appearea  before  him 
January  16, 1884;  "  and  thereupon  the  testi- 
mony in  said  cause  was  taken  before  me,  and 
the  same  is  herewith  filed.  That  upon  the  con- 
clusion of  said  testimony  the  said  cause  was  ar- 
gued before  me  by  the  respective  counsel  of  said 
parties.  That  upon  consideration  of  the  plead- 
ings and  the  testimony  herein  I  make  the  fol- 
towing"  "findings  olf  fact"  and  "oonclusions 
of  law  *' — which  were  then  stated. 

To  this  report  each  party  filed  exceptions. 
These  exceptions  were  heard  by  the  court,  both 
parties  appearing;  and  on  consideration  the 
findings  of  the  rderee  were  set  aside  and  new 
findings  made  by  the  court,  on  which  a  Judg- 
ment was  rendered  in  favor  of  Hughes  aiS 
against  the  Company  for  $8,407.61.  From 
that  Judgment  thto  writ  of  error  was  brought 

There  is  no  bill  of  exceptions  in  the  record, 
and  it  nowhere  appears  that  any  exception 
whatever  was  taken  to  the  action  of  the  court 
at  the  hearing  or  in  giving  the  Judgment  The 
testimony  taken  by  the  referee  ana bjhim  re- 
ported to  the  court  is  not  here.  The  case 
stands  on  the  pleadinss;  the  order  of  reference 
made  by  consent,  which  was  not,  so  far  as  ap- 
pears, in  writing;  the  report  of  the  referee;  the 


exceptions  thereto;  the  rulinn  of  the  court 
thereon;  and  the  new  findings  by  the  court  and 
theiudgment. 
The  errors  assigned  are  in  substance: 

1.  That  tbe  court  erred  in  substituting  its  own 
findings  of  facts  for  those  of  the  referee,  and 
in  entering  ludgment  upon  its  conclusions  of 
law  founded  thereon;  and, 

2.  That  the  conclusions  of  law  are  not  sup- 
ported by  the  facts  found. 

Section  221  of  tbe  Code  of  Civil  Procedure 
of  Oregon  provides  that  **  All  or  any  of  tibie  is- 
sues in  the  action,  whether  of  fact  or  law,  or 
both,  may  be  referred  upon  the  written  con- 
sent of  the  parties."  A  trial  by  referee  is  to 
be  conducted  in  tbe  same  manner  as  a  trial  by 
the  court  (§  226);  and  the  report  of  the  referee 
must  state  the  facts  found;  and  when  the  order 
of  reference  includes  an  issue  of  law,  the  con- 
clusions of  law  separate  from  the  facts.  Sec. 
227.  Section  229  is  as  follows:  "The  court 
may  affirm  or  set  aside  the  report  either  in 
whole  or  in  part  If  it  affirm  the  report,  it 
shall  give  iudgment  accordingly.  If  the  re- 
port shall  be  set  aside,  either  in  whole  or  in 
part,  the  court  may  make  another  order  of  ref- 
erence, as  to  all  or  so  much  of  the  report  as 
may  be  set  aside,  to  the  original  referees,  or 
others;  or  it  may  find  the  facts  and  determine 
the  law  itself,  and  give  iudgment  accordingly. 
Upon  a  motion  to  set  aside  the  report,  the  con- 
clusions thereof  shall  be  deemed  and  considered 
as  the  verdict  of  a  jury." 

The  argument  in  support  of  the  first  assign- 
ment of  error  is  that  as  no  allusion  is  made  to 
the  Oregon  Code  in  the  order  of  reference,  and 
no  written  consent  was  filed  as  required  by  that 
Code,  the  order  was  in  its  legal  effect  only  a 
reference  at  common  law;  and,  such  being  the 
case,  it  was  error  after  rejecting  the  report  to 
make  the  new  findings.  It  is  undoiibtedly 
true  that  under  a  common-law  reference  the 
court  has  no  power  to  modify  or  to  vary  the 
report  of  a  referee  as  to  matters  of  fact  Its 
oidy  authority  is  to  confirm  or  reject:  and  if 
the  report  be  set  aside  the  cause  stands  for  trial, 
precisely  the  same  as  if  it  had  never  been  re- 
ferred. As  there  was  in  this  case  no  written 
consent  to  the  order  for  a  trial  by  referee, 
it  would  have  been  error  in  the  court,  if  objec- 
tion had  been  made,  to  proceed  with  a  new 
trial  of  the  case  after  the  report  was  set  aside» 
without  a  stipulation  in  writing  waiving  a  jury, 
as  provided  by  section  649  of  the  Rev&d  Stat- 
utes; but  no  such  objection  was  made,  and  the 
court  proceeded,  evidently  in  accordance  with 
the  understanding  of  the  pajties,  to  make  new 
findings,  precisely  as  it  would  if  the  order  of 
reference  had  been  actually  under  the  Code 
upon  a  consent  in  writing.  No  exception  was 
tfOcen  to  this  proceeding  in  the  court  below, 
and  it  is  too  late  to  make  it  here  for  the 
first  time.  Had  the  attention  of  the  court 
been  called  to  ^e  exact  condition  of  the  rec- 
ord, the  error  would  probably  have  been  avoid- 
ed bv  the  filing  of  the  necessary  stipulation  in 
wridfng,  or  in  some  other  way.  The  case, 
therefore,  comes  here  upon  the  ruling  at  the 
trial  by  the  circuit  court  without  a  Jury,  when 
there  had  been  no  waiver  of  a  Jury,  as  the  stat^ 
ute  requires,  by  stipulation  in  writuiff,  signed  by 
tbe  parties  or  their  attorneys,  and  fifid  with  the 
derk.    Rulings  of  a  circuit  court  made  under 
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•udi  drcomstances  are  not  rerlewable  here. 
Bcmd  y.  Dustin,  112  U.  8. 604  [28:^,  and  tbe 
cases  there  dted«  Tbe  concession  on  both 
sides  that  there  was  actually  no  consent  in 
writlDg  to  the  order  of  reference,  distinguishes 
this  case  materially  from  Booghir  ▼.  Jf,  T,  L. 
Iru.  O?.  108  U.  8.  90  [26:810]  where  the  exist- 
ence of '^  stipulation  in  writing,  waiving  a  Jury, 
was  presumed  under  the  drcmnstances  wbidi 
were  there  presented. 
The  judgment  qf  Vie  Oirowt  Court  uqfflrmed. 


LEWIS  H.  BEE80N   bt  al..  Trustees  un- 
der the  Will  of  Stbother  M.  Bebsoh, 
Deceased,  Plffs.  in  Err., 

JOHN  J0HN8,  Admr.  of  Henbt  Johns, 
Deceased,  bt  al. 

(See  8.  C.  Reporter^  ed.  66-00.) 

Taxes  on  nonrendents— errors,  how  corrected. 

1.  In  an  action  to  set  aside,  as  void,  three  tax 
deeds  made  upon  sales  for  taxes  on  lands  of  plalnt- 
Ur,  on  the  ground  that  the  lands  belonireid  to  a 
nonresident  of  the  State  and  were  aaeessed  and 
taxed  at  a  higher  rate  than  the  lands  of  resident 
owners,  held,  that  there  was  no  sufficient  evidence 
in  the  case  of  any  purpose  to  discriminate  aipiinst 
the  nonresident  owner  of  the  lands  in  controversy, 
nor  of  any  actual  injury  to  him  by  the  assessment 
which  was  made  upon  his  property. 

2L  If  a  tax  were  levied  under  a  law  of  a  State 
which  required  either  the  assessment  or  the  rate 
levied  upon  that  assessment  to  be  more  favorable 
to  the  resident  ownen  of  the  property  than  to  those 
who  resided  in  another  State,  aH  assessments  and 
sales  under  such  a  statute  misrht,  possibly,  be  de- 
clared void.  But  where  the  question  relates  to  the 
action  of  a  single  assessor,  or  of  a  township  or 
county  board  of  equalization  which  does  not  pro- 
fess to  be  carried  on  with  any  purpose  of  maxinf 
such  discrimination,  the  mere  errors  in  assessment 
should  be  corrected  by  proceedings,  which  the  law 
allows  before  suuh  sale  or  before  a  deed  is  finally 
mafl6b 

[No.  98.] 

Submitted  Dee.  6, 1S87.    Decided  Jan.  9, 1888. 

r\  ERROR  to  the  8upreme  Court  of  the 
State  of  Iowa.    Affirmed. 

Action  in  state  court  to  set  aside  tax  deeds  as 
▼old.  That  court  dismissed  the  action,  and 
from  this  decree  an  appeal  was  taken  to  the 
supreme  court  of  tbe  State,  where  the  decree 
was  affirmed.  From  that  decision  a  writ  of 
error  is  taken  to  this  court 

Tbe  facts  are  stated  in  tbe  opinion. 

Mr.  NathaAiel  Baeoii«  for  plaintiffs  in 
error: 

Tbe  taxation,  and  the  tax  title  based  thereon, 
are  void,  because  said  unequal  taxation  was  in 
violation  of  that  part  of  tbe  Ordinance  of  1887, 
and  of  said  supplemental  Act,  each  of  which 
provides:  "In  no  case  shall  nonresident  propri- 
etors be  taxed  higher  than  residents." 

Cooley,  Taxation,  844;  TreadweU  ▼.  Potter- 
eon,  51  CaL  687;  BueknaU  ▼.  Story,  86  Cal.  67; 
Blackwell,  Tax  Titles,  192;  Drew  y.  Davie,  88 
Am.  Dec  218;  Willi  ▼.  Austin,  58  Gal.  152; 
Harper  ▼.  Bowe,  58  CaL  288;  OliddenY.  Chase. 
56  Am.  Dec.  694,  Kote;  WatOes  y.  XopMr,  40 
Alicb.  625. 

In  Humes  y.  Scruggs,  94  U.  8.  28  (24:58),  it 
Is  said:  "Fraud  or  no  fraud  is  generally  a 
question  of  fact  to  be  determined  by  all  the  dr- 


cumstanoes  of  the  case.**    Acts  indicate  the  fai 
tention. 

Broom,  Legal  Maxims,  861. 

The  Constttntion  of  the  United  8tateB  pre- 
cludes any  8tate  from  imposing  upon  the  prop- 
erty within  its  limits  belonffing  to  citizens  of 
other  8tates  any  higher  buraens  by  way  of  tax- 
ation than  are  impoaed  upon  the  like  propert? 
of  its  own  citizens. 

CorfiMY.  CorveU,  4  Wash.  0.  C.  880;  WQqr 
y.  Piarmer,  14  Ala.  627. 

Wbeneyer  public  officers  exceed  their  au- 
thority, their  acts  are  yoid. 

Jones  y.  Oibson,  K.  0.  Term  Rep.  41;  8.  C. 

7  Am.  Dec.  690. 

But  where  a  court  has  not  by  law  an  author- 
ity to  act,  its  acts  are  yoid  and  may  be  set  asida 
on  motion. 

WhitUy  y.  Blaek,  2  Hawks,  179;  8.  C.  11 
Am.  Dec  7^^. 

Although  a  court  has  Jurisdiction  both  of  sub- 
ject matter  and  of  person,  its  Judgment  is  void 
if  it  exceeds  its  power. 

Ex  parte   Lange,  85  U.   8.   18  WalL    168 
(21:872):  Voorhees  v.  Jackson,  85  U.  8.  10  Pet. 
449(9:490);    Reynolds  v.  StanAwry,  20  Ohio, 
844;  U.  8.  y.  Arredando,  81  U.  8.  6  Pet.  729 
(8: 561);  Marbury  y.  Madison,  5U.  8.  1  Cranch, 
170, 171  (2:  71);  McOuUoch  y.  Md.  17  U.  a  4 
Wheat  428  (4: 605);  Satterlee  y.  Mattheweon^ 
27  U.  8.  2  Pet.  412  (7:468);  Prot.  Bank  y.  BO- 
lings,  29  U.  8.  4  Pet  568  a:  056):  PMtsns  y. 
Fairfield,  11  Mass.  227;  MePherson  y.  OunUff, 
11  8erg.  &  R  429;  Thompson  y.  Tbtmie.  27  U. 
8.  2  Pet  167, 168  (7: 885);  Rogers  y.  Bradehaw, 
20  Johns.   789,  740;  Shand  y.  Hendermi^  % 
DowL  P.  0.  521. 

In  sales  for  taxes,  if  any  of  the  statutory  re- 
quirements are  neglected,  no  title  passes. 

MeClung  y.  Ross,  18U.  8. 5  Wheat  116  (5: 46); 
Ronkendorf  y.  Taylor,  29  U.  8.  4  Pot  849 
(7:882);  Thatcher  y.  PoweU,  19  U.  8.  6  Wheat 
119  (5: 221). 

Provisions  of  tax  laws  are  not  merely  direct- 
ory, when  a  departure  from  them  would  bo 
prejudicial  to  the  owners  of  the  property  taxed. 

People  y.  Auditor  Oen.  41  Mich.  80;  F^^iich 
y.  Edwards,  80  U.  8.  18  WalL  514  (20: 704). 

Where  the  assessors  did  not  follow  tbe  law, 
but  their  action  was  in  opposition  to  tbe  plaio 
words  of  the  statute,  the  assessment  Is  ytnd. 

Desty,  Taxation,  648,  citing  Chemung  Nat, 
Bank  y.  Elmira,  58  N.  Y.  49  and  caaes  cited 

Assessments  made  in  willful  disregard  ol 
the  rule  of  uniformly  and  assessments  noty^r 
ified  by  the  affidavit  of  the  assessor,  as  requiret 
by  the  statute,  are  invalid. 

Id.  648;  Tierney  v.  Union  LvnberinQ  Oo.  4 
Wis.  250;  Philleo  v.  Biles,  42  Wis.  5d7;  PYunM 
y.  Marathon  Co.  46  Wis.  163;  Torry  ▼.  Mil 
bury,  21  Pick.  64;  Sibley  y.  Smith,  2  tiOcb.  4« 
Clark  y.  Cram,  5  Mich.  154;  Seott  w.  Babooci 

8  Greene  (Iowa),  188;  McGahen  v.  Cbrr*.  71  An 
Dec.  425. 

Mr.  Oalasha  Parsonst  for  def endsoita  i 
error: 

Tbe  assessment  and  levy  were  not  void;  ax 
for  tbe  correction  of  the  error  the  reinedy  pi 
vided  by  law  is  ample  for  the  complete  prou 
tion  of  the  taxpayer. 

Pdton  y.  Com.  Nat.  Bank,  101  XJ.  B.  1^ 

S:901);  CummingsY.  Merchants  2y<a(.  ^Ram 
01  U.  8.  158  (25:908);  Stanly  y.  uUbas^i 
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121  U.  8.  686  (80: 1000);  WiOiami  ▼.  Albany 
Cb.  123  U.  8. 164  (80: 1088). 

As  to  all  matters  wittiin  the  Jurisdictloo  of  a 
special  iribtuial,  the  party  niust  submit  his 
glieyaDce  to  that  tribunal  before,  as  a  party 
plaintiff,  he  can  demand  the  aid  of  a  court  of 
equity. 

Maekht  ▼.  Davenport,  17  Iowa,  870;  Nugent 
T.  Batee,  61  Iowa,  77. 

The  ordinaiT  proceedinn  in  the  different 
Stales  for  the  leyy  and  collection  of  taxes  are 
due  process  of  law. 

McMUkn  y.  Andereon,  96  U.  S.  87  (24:886); 
KOly  ▼.  Pittsburgh,  104  U.  8.  82  (26: 660); 
State  Railroad  Tax  Cases,  02  U.  8. 575  (28: 668); 
Kirtland  ▼.  Hoteftkiss,  100  U.  8.  408  (26: 562): 
Witherspoon  v.  Duncan,  71  U.  8.  4  Wall.  210 
(18: 889). 

Mr.  JusHee  Miller  deUvered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Iowa.  In  one  of  the  inferior 
courts  of  that  State,  Strother  M.  Beeson  brought 
suit  against  Henry  Johns  and  Henry  Ohrt, 
the  defendants  in  error.  Beeson  having  died, 
the  present  plaintiffs,  as  his  executors,  were 
substituted;  and,  as  the  record  comes  to  us  from 
the  supreme  court  of  the  State,  there  was  filed 
in  that  court  an  abstract  of  the  case  from  the 
court  below.  The  object  of  the  suit  was  to  set 
aside  and  have  declared  void  three  tax  deeds 
purporting  to  have  been  made  upon  sales  for 
taxes  on  lands  of  the  plaintiff,  Beeson. 

The  original  petition  relied  mainly  upon  the 
fact  that  there  was  fraud  in  the  tax  saie  by 
reason  of  a  combination  of  bidders  to  prevent 
a  fair  competition  and  sale.  An  amenaed  pe- 
tition set  out:  First,  that  there  was  no  legal 
and  valid  assessment  for  taxes  of  the  land  so 
sold,  neither  to  plaintiff  or  his  grantor  nor  to 
unknown  owners,  and  that  in  fact  there  was 
no  assessment  of  the  land  for  that  year: 

'*  Second.  That  said  lands  belonged  at  the 
time  of  assessment  for  the  year  1869  and  on 
the  first  day  of  January,  A.  D.  1869.  to  a  non- 
resident of  the  State  of  Iowa;  and  that  if  any 
assessment  of  said  land  for  the  year  1869  was 
ever  made,  it,  together  with  aU  the  lands  be- 
longing to  nonresidents  of  the  State  in  the 
township  in  which  said  land  is  situated,  was 
assessed  and  valued,  and  equalized  and  taxed, 
by  the  ofiScers  and  authorities  making  such  as- 
sessment and  equalization  and  taxation,  at  a 
higher  price  and  value  and  at  a  higher  rate  of 
tax  than  the  property  and  lands  of  resident 
owners  of  property  and  lands  in  said  township 
and  county  for  the  same  year,  and  that  all  the 
other  lands  and  property  in  said  township,  ex- 
cept the  lands  of  nonresidents  of  Iowa,  were 
assess^,  equalized  and  taxed  at  a  value  and 
rate  far  below  its  actual  cash  value,  and  the 
said  assessment  was  void,  and  was,  in  fact,  no 
legal  assessment  of  said  land,  and  the  proceed- 
ings based  thereon  and  sale  are  void: 

"  Third.  That  at  the  time  the  assessment  of 
said  land  was  made  there  was  a  rule  established 
by  the  .board  of  supervisors  and  equalization 
of  said  county,  and  recognized  and  followed  bv 
the  assessors  of  the  different  townships,  includ- 
ing the  township  where  said  land  was  situated, 
to  assess  improved  lands  belonging  to  resident 
owners  and  personal  property  at  from  one  third 
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to  one  half  of  its  actual  cash  value,  and  that 
said  assessment  for  the  year  1869  was  made  on 
that  basis  and  value,  and  at  ^om  one  third  to 
one  half  its  value,  and  the  same  was  iUesal 
and  void."  ^ 

These  allegations  were  put  in  issue  by  a  gen- 
eral denial. 

It  is  in  regard  to  these  last  two  charges  in 
the  amended  petition  that  the  plaintiffs  m  er- 
ror claim  a  right  to  brinz  the  case  to  this  court 
That  right  they  base  in  Uieir  brief,  first,  upon 
a  provision  of  the  ordinance  of  1787,  to  the  ef- 
fect that  in  no  case  shall  nonresident  proprie- 
tors be  taxed  higher  than  residents;  and  al^  to 
a  similar  provision  contained  in  the  Act  of 
Congress  of  March  8,  1845,  providing  for  the 
admi^on  of  the  States  of  Iowa  and  Florida 
into  the  Union. 

As  Uie  case  was  decided  against  therieht 
set  up  by  the  plaintiffs  in  error  under  this  Act 
of  Congress,  we  must  inquire  whether  the  de- 
cision of  the  Supreme  Court  of  the  State  on  the 
subject  is  sound.  After  carefullv  examining 
the  testimony  on  this  subject,  as  found  in  the 
record,  it  does  not  appear,  to  us,  as  it  did  not 
apipear  to  the  Iowa  Supreme  Court,  that  there 
was  any  clear  discrimination  in  the  valuation 
of  the  property  of  this  nonresident  owner  in 
the  State  of  Iowa,  nor  any  purpose  to  disorim- 
inate  against' citizens  of  other  states  in  favor 
of  those  residing  in  that  State.  The  only  eW- 
dence  on  this  subject  which  had  any  tendency 
whatever  in  that  direction  was  the  statement 
of  one  witness  that  lands  which  had  valuable 
improvements  upon  them  were  not  estinuited  so 
near  their  real  cash  value  taken  altogether,  as 
were  the  lands  which  had  no  improvements 
upon  them;  and  the  following  extract  from 
the  proceedinifs  of  the  board  of  equalization  of 
the  county  in  which  the  lands  in  controversy 
lay,  to  wit: 

"On  motion  the  board  proceeded  to  the 
equalization  of  assessments.  A  motion  was 
made  that  all  lands  in  the  countv  assessed  to 
unknown  owners  be  assessed  at  six  dollars  per 
acre;  and  an  amendment  was  offered  that  said 
lands  be  assessed  at  five  dollars  per  acre,  which 
motion  carried;  after  which  the  motion,  as 
amended,  was  adopted." 

It  is  true  that  one  witness  testified  that  the 
improved  lands  were  mainly  owned  by  resi- 
dents. The  language  of  the  supreme  court  of 
the  State  on  this  subject  in  its  opinion  is  as  fol- 
lows: 

**  Conceding  the  land  in  controversy  be- 
longed to  nonresidents  and  that  it  was  assessed 
at  a  greater  value  than  similar  land  belonging 
to  residents,  is  the  tax  title  void  under  the  Or- 
dinance of  1787  or  the  Act  of  Congress  admit- 
ting the  State  of  Iowa  into  the  Union?  We 
are  not  preparcMl  to  say  if  such  an  assessment 
was  objected  to  at  the  proper  time  and  manner 
it  could  be  sust^ed;  but  we  do  not  believe, 
under  the  facts  in  this  case,  the  title  of  the  pur- 
chaser at  the  tax  sale  by  reason  thereof 
is  void.  The  authorities  cited  by  counsel 
for  appellant  do  not  go  to  this  extent 
Fraud  is  not  alleged  or  shown;  nor  Is 
it  claimed  there  was  an  actual  intent  to  dis- 
criniinate  against  nonresidents.  At  most  it  ap- 
pears the  improved  lands  of  residents  were  not 
assessed  as  nigh  in  proportion  as  the  unim- 
proved lands.    Ko  discnmination  was  made 
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between  the  unimproTed  lands  of  residents  and 
nonieddents.  For  aught  that  appears,  the  rel- 
ative  value  of  the  improved  and  unkbproved 
lands  were  erroneous  only.  Under  such  dr- 
cumstances  a  correction  or  abatement  should 
have  been  applied  for  as  provided  for  by  law. 
The  assessment  and  levy  were  not  void,  and 
for  the  correction  of  the  error  the  remedy  pro> 
vided  by  law  is  ample  for  the  comi^ete  protec- 
tiflji  of  the  taxpayer." 

while  we  do  not  decide  that  in  no  case  of  a 
settled  purpose  to  discriminate  in  the  taxation 
of  lands  in  a  county  or  State  against  owners 
residing  in  anoUier  State  would  such  a  sale  be 
held  void,  we  do  not  see  in  the  case  before  us 
sny  reason  for  holding  the  tax  sale  complained 
of  here  to  be  void  on  that  account.  If  a  tax 
were  levied  under  a  law  of  the  State  which  re- 
quired either  the  assessment,  or  the  rate  levied 
upon  that  assessment,  to  be  more  favorable  to 
the  resident  owners  of  the  property  than  those 
who  resided  in  another  State,  all  assessments 
and  sale  under  such  a  statute  might  possibly 
be  declared  to  be  void.  But  where  the  ques- 
tion relates  to  the  action  of  a  sinde  assessor,  or 
of  a  township  or  county  board  of  equalization, 
and  does  not  profess  to  be  carried  on  with  any 
purpose  of  making  such  discrimination,  the 
mere  errors  in  assessment  should  be  corrected 
by  proceedings  whidi  the  law  allows  before 
such  sale  or  before  a  deed  is  finally  made. 
There  is  no  sufficient  evidence  in  this  case  of 
any  purpose  to  discriminate  against  the  owner 
of  the  lands  in  controversy,  nor  of  any  actual 
injury  to  him  by  the  assessment  which  was 
made  upon  his  property. 

The  only  discrimination  made  was  between 
improved  and  unimproved  lands,  without  re- 
gard to  the  residence  of  the  owners  and  the  ac- 
cidental circumstance  that  more  improved 
lands  were  owned  by  residents  than  by  nonres- 
idents, does  not  show  a  violation  or  a  purpose 
to  violate  the  Act  of  Congress. 

The  judgment  of  the  mipreme  Court  qf  lo^oa 
uafflrmed. 


LOUIS  DRYFOOS,  Appt, 

WILLIAM  WIESE. 

(See  a  a  Beporter'8  ed.  8^86., 

Patent  for  improvement  in  quUting  irachine^— 
equivalent  meeKa7ii$m~4T\fringement, 

L  In  an  actton  for  the  infrlDgement  of  reissued 
letters  patent,  granted  to  Louis  Dryf  oos,  assignee 
of  Augiist  Beok,  Feb.  ZL 1880,  for  an  improvement 
In  auiltinflr  machines,  held,  that  said  patent  must  be 
limited  to  mechanism  deeorfbed  and  claimed  by  It, 
and  cannot  be  extended  so  as  to  cover  all  meonan- 
Ism  for  glvtnff  a  ciroubur  direction  to  the  feed  mo- 
tion, nor  to  the  process  of  operation  of  the  mechan- 
ism described  in  the  patent. 

Z,  Held  further,  tiiat  the  defendants  meqhanism, 
in  each  form  of  his  machine,  cannot  be  regarded  as 
merely  an  equivalent  for  the  plalntiirs  mechanism: 
that  neither  one  of  defendant's  machines  infringed 
said  patent;  that  the  plalntUTs  machine  gave  the 
drcuiar  motion  to  the  goods  by  mechanism  which 
accomplished  the  result  in  one  way,  while  in  the 
defendant's  machine  the  result  was  accomplished 
by  different  mechanism  in  a  different  way,  and 
that,  although  the  same  result  might  be  produced, 
it  was  not  produced  by  the  same  means. 

Plo.  109.] 
Argued  Dee,  U,  1887.    Decided  Jan.  9,  1888. 
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APPEAL  from  a  decree  of  the  Chrcuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  TOTk,  dismissing  a  biH  of  com- 
plaint, chaiging  infringement  of  reissued  let- 
ters patent  granted  to  the  complaimint  Louis 
Dryfoos,  as  assignee,  for  an  impffovenmit  in 
quUting  machines.    Affirmed. 

The  caae  and  fKta  aie  folly  stated  in  the 
opinion. 

Mr.  EdBsnad  WstoMre*  for  appelknt: 

The  second  claim  of  the  reissue  in  nut  ia  valid. 

A  claim  may  be  lawfully  added  by  leiasofl^ 
provided  it  is  Justified  by  the  original  specifici> 
tion  and  is  applied  for  with  due  djUgenflfi. 

BaUHn'w.  Tbggeri.mV.  8.  17  How.  88(15: 
40);  Jfmy  V.  ixwJhoMNi,  76  U.  S.  8  Wall.  280  (19: 
889):  Seymour  r.  (kbome,  78  U.  S.  11  WalL  616 
(90:88);  Mahn  v.  ffarwood,  119  U.  S.  854  (98: 
665);  MiUer  v.  Bridgeport  Braee  Co.  104  U.  8. 
860(96:788);  WoOeneaky.  Reiher,  U6  U.  S.  101 
(99:861). 

The  second  daim  of  the  reissue  in  suit  has 
been  infringed  by  the  defendant. 

HoOnwfk  V.  8maU,  10  Off.  Quz.  608;  TaU  Lock 
Mfg.  Co.Y.  Norwieh  Nat.  Bank,  10  Blatchf .  198; 
Potter  V  Braunedorf,  7  Blatchf.  07;  Dederiek  v. 
CaeeeU,  0  Fed.  Rep.  806;  Winane  v.  Denmead, 
66  U.  S.  16  How.  380  (14:717);  Maeon  v.  Gra. 
ham,  90  U.  S.  98  Wall.  961.  974  (98:86, 87);  Iwi 
V.  Hamilton,  99  U.  S.  426(93:404);  ManhY.  Sey- 
mour, 97  U.  S.  848,  850  (94:968,  966);  Cfnm  v. 
MacKinnon,  11  Fed.  Rep.  601;  Putnam  v.  Von 
^<jf<;;6Fed.Rep.897. 

Dctfendant  is  clearly  personally  liable. 

Steigery.  Heidelberger,  4  Fed.  Rep.  455;  St. 
Louis  Stamping  Go.  v.  Quinby,  18  Off.  Gaz.  571. 

(No  counsel  appeared,  on  the  argument,  for 
appellee.) 

Mr.  Justice  Blatehford  delivered  the  opiii>     I 
ion  of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Gir^ 
cuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  by  Louis  Dryf oos  afainsl 
William  Wiese,  for  the  infringement  of  reia- 
sued  letters  patent  No.  9097,  granted  to  said 
Dryfoos,  assignee  of  August  Beck,  February 
94, 1880.  for  an  improvement  in  quilling  ma- 
chines, on  an  application  for  a  reissue  filed 
January  94, 1880,  the  original  patent.  No.  190- 
184,  having  been  granted  to  Louis  Dirfoos  and 
Joseph  Dryfoos,  as  assignees  of  Beck,  May  1. 
1877,  on  an  application  filed  February  27, 
1877.  Joseph  Dryfoos  assigned  all  his  ioterest 
to  Louis  Dryfoos,  and  the  patent  was  reiasued 
to  Louis  Dryfoos  January  29,  1878,  aa  No. 
8063,  on  an  application  filed  January  9,  1873. 

There  are  six  claims  in  the  second  reissue, 
but  the  bill  alleges  infringement  only  of  clulm 
1,  and  prays  for  an  injunction  only  as  to  claim 
1.  The  plaintiGTs  proofs,  however,  were  di- 
rected to  showing  an  infringement  of  rl5>inn^  x 
and  9. 

The  circuit  court  (99  Blatchf.  10)  considered 
the  case  in  respect  to  both  claim  1  and  clatm  2« 
It  held  the  second  reissue  to  be  invalid  in  re- 
spect to  claim  1,  and  to  be  valid  as  to  daim  2; 
but  it  held  that  the  defendant  had  not  infringed 
claim  9,  and  dismissed  the  bilL  From  Uiat  de- 
cree the  plaintiff  has  appealed. 

In  the  opinion  of  the  circuit  court,  delivered 
by  Judge  wheeler,  the  questions  involved  are 
so  well  stated  that  we  adopt  Ids  language,  aa 
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foUowi:  "The  invention  wss  and  is  stated.  In 
the  orij^nal  and  reissues,  to  be  of  improTementt 
on  the  quoting  machine  shown  in  letters  patent 
Ka  160684,  dated  February  16, 1876,  granted 
to  tiie  same  inventor^  (tliat  is,  to  Louis  Ihyfoos, 
as  assignee  of  Beck  as  inventor).  '*  That  ma- 
chine was  for  ouilting  by  gangs  of  needles  in 
[3^1  ciszag  parallel  lines,  ana  was  fed  by  cylindrical 
*  rolls  navine  an  intermittent  rotary  motion, 
which  wouKI  move  the  cloth  whUe  tbe  needles 
were  out  of  it,  and  could  be  arranged  to  feed 
In  straight  lines,  direct  or  oblique.  The  orig- 
inal 01  the  patent  in  suit  showed  different 
mechanism  for  actuaiinff  the  feed  rolls,  so  that 
the  leneth  of  stitch  could  be  varied  aft  pleasure, 
and  corneal  rolls  having  an  intermittent  motion 
to  feed  the  conical  bodies  of  skirts  and  sUrt 
twrders  in  a  circular  direction,  when  the  nee- 
dles were  out  of  the  doth,  as  well  as  cylindrical 
colls  for  strai^t  goods,  and  other  improvements 
opon  other  parts  of  the  machine,  and  had 
claims  for  the  feed  mechanism,  and  improve- 
ments upon  the  other  oarts  of  the  machine,  but 
sMme  for  the  conical  feer!  rolls.  The  first  re- 
Issue  further  described  the  conical  feed  rolls  as 
made  of  such  taper  as  to  conform  to  the  shape 
of  the  skirt  or  border  to  be  quilted,  and  claimed 
the  combination  of  the  series  of  needles  with 
the  conical  feed  rolls  acting  intermittinglv,  in 

Slaoe  of  one  of  the  other  claims.  The  reissue 
1  suit  still  further  describes  the  conical  feed 
rolls  as  the  embodiment  of  a  ^eed  device  which 
extends  substantially  throughout  the  width  of 
the  conical  strip  of  goods,  and,  as  it  departs 
from  the  shorter  curved  edge  and  approaches 
the  loncer  curved  edge,  is  adapted  to  have  a 
proportioDately  increased  range  of  feed  move- 
ment, so  that  it  will  feed  the  conical  strip  of 
goods  in  the  requisite  curved  path  evenly  and 
without  any  injurious  strain  or  drag;  and 
further  claims  tbe  combination  with  the  gang 
of  sewing  mechanisms,  and  the  doth  plate 
which  supports  the  goods  under  them,  of  a  feed 
device  operating  intermittinffly  in  tbe  intervals 
between  the  formation  of  Uie  stitches,  which 
extends  and  operates  substantially  across  the 
conical  strip  of  goods,  and  which,  as  it  departs 
from  the  shorter  curved  edge,  and  approaches 
the  longer  curved  edge,  of  the  goods,  is  adapted 
to  have  a  proportionately  increased  range  of 
feed  movement  The  deifcndant  is  engaged  in 
usinff  a  quilting  machine  for  ouilting  conical 
goods,  having  a  gang  of  needles,  and  short 
cylindrical  feed  rollers  at  each  edge  of  the 

E)ds,  which  they  feed  in  a  circular  direction, 
moving  at  different  rates  of  speed  constanUy, 
I  needles  having  a  forward  movement  cor- 
responding to  that  of  the  doth  while  in  it;  and 
also  one  with  a  four  motion  feed,  which  is  capa- 
£35]  ble  of  feeding  in  a  circular  direction,  bv  length- 
ening the  feed  at  the  longest  edge  of  t£e  goods, 
but  is  not  shown  to  have  been  so  used,  or  in- 
tended to  be  soused.  The  validly  of  the  reis- 
sue and  infringement  of  it,  if  valid,  are  de- 
nied." The  circuit  court  then  proceeds:  "Beck 
well  appears  to  have  meritoriously  invented  ef- 

" ^    fective  means  for  givinff  drcular  direction  to 

the  feed  of  quilting  macnines  having  gangs  of 
needles  for  quilting  several  paralld  seams.  He 
set  forth  these  means  in  the  spedflcations  and 
drawings  of  hit  original  patent,  and  seems  to 
have  been  well  entiUed  to  then  have  a  patent  for 
them,  and  for  the  combination  of  the  mechan- 
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ism  with  the  gang  of  needles.  But  ha  does  not 
a|^>ear  to  have  bera  entitled  to  a  patent  for  mere- 
ly giving  such  direction  to  sucn  feed  motion, 
aput  from  the  mechanism,  nor  to  the  process 

01  operation  of  his  mechanism  for  giving  such 
direodon.  Neither  could  he  dam  the  com- 
Unation  of  mechanism  not  then  known,  or  its 
processes,  with  the  needles.  He  invented  hit 
own  mechanism,  and  the  combination  of  that 
with  the  co-operating  parts  of  the  machine,  and 
nothing  more;  and  seems  to  have  been  entitled 
to  a  patent  for  those  and  no  more.  Tbe  first 
reiHue  was  within  a  few  months  of  the  origi- 
nal, and  before  others  appear  to  have  done  anT« 
thing  in  that  region  of  uvention,  and  seems  to 
have  been  weU  enough.  Tbe  second  reissue 
was  more  than  two  years  after  the  orisinal, 
but,  whether  too  long  after  or  not,  was,  ui  ef- 
fect, for  tlie  combintmon  of  Uie  gang  of  needles 
and  doth  plate  with  any  feedmg  mechanism 
which  would  reach  across  the  doth  and  feed 
the  long  side  faster  than  the  other.  This  was, 
dearly,  beyond  the  invention  shown  in  the 
original,  uod,  except  as  to  the  mechanism 
shown  in  the  original,  beyond  the  Invention  in 
every  way.  Thb  daim  of  the  rdssue  is,  there- 
fore, wholly  invalid." 

Claims  1  and  2  in  tbe  second  reissue  are  as 
follows: 

"1.  In  a  machine  for  qufltine  conical  strips 
of  goods,  the  combination,  wiu  the  s^ies  on 
gang  of  sewing  mechanisms  and  the  doth  plate 
which  supports  the  goods  under  the  action  of 
the  samv  of  a  feed  device  operating  intermit- 
tingly  in'tiie  intervals  between  the  formation 
of  the  stitches,  which  extends  and  operates  sub- 
stantially across,  or  from  edge  to  edge  of,  the 
conical  strip  of  goods,  and  which,  as  it  departs 
from  the  shorter  curved  edge  and  approaches 
the  longer  curved  edge  of  sud  goods,  is  adapt- 
ed to  have  a  proporaonately  increased  range 
of  feed  movement,  substantially  as  and  for 
the  purposes  set  forth. 

'*2.  The  combination,  with  a  series  of  verti- 
cally redprocating  aeedles  moimted  in  a  later- 
ally-reciprocating sewing  frame,  of  conical  feed 
roUs,  and  mechanism  for  causine  them  to  act 
intermittinglv  during  the  intervals  between  the 
formation  of  stitches,  substantiaUy  as  herein 
shown  and  described." 

Claim  1  is  not  brought  before  us  by  the 
counAel  for  the  appellant;  for  in  his  brief  he 
states  that  it  is  only  necessary  to  consider  claim 
2,  for  the  reason  that  if  claim  1,  first  intro- 
duced into  the  second  reissue,  is  broader  than 
claim  2  (which  is  substantially  in  the  same  lan- 
ga&ee  as  claim  1  of  the  first  reissue)  it  is  an  un- 
lawful expansion,  introduced  nearly  three 
years  after  the  oririnal  patent  was  granted;  and 
that  if  the  defendant  has  not  infnng^  claim 

2  of  Uie  second  reissue,  he  has  infrins:ed  no 
lawful  claim  of  it  We,  therefore,  miake  no 
ruling  as  to  claim  1. 

As  to  claim  2  the  circuit  court  held  that  as  it 
was  valid  as  claim  1  of  the  first  reissue,  in  the 
form  in  which  it  there  appeared,  and  was 
brought  forward  into  the  second  reissue,  as 
claim  2  thereof,  in  substantially  the  same  lan- 
guage, it  was  not  made  invalid  by  the  fact  that 
claim  1  of  the  second  reissue  was  invalid;  and 
that  the  plaintiff  appeared,  therefore,  to  be  en- 
titled to  a  monopoly  of  the  conical  feed  rollers 
in  claim  2. 

ses 
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On  the  qnestloii  of  the  InfrinffemeDt  of  claim 
2,  the  circuit  oomt  held  that  Dotber  one  of  the 
defendant's  machines  above  described  infringed 
that  claim^  because  neither  one  of  those  ma- 
chines had  conical  rollers,  nor  any  of  the  oth- 
er mechaidsm  of  the  plaintiff:  that  what  the 
defendant  did  was  not  to  diviae  the  plaintiff's 
conical  feed  rollers  into  sections  or  parts,  in 
such  manner  as  to  make  the  parts  the  equiva- 
lent of  the  whole,  but  that  the  plaintiff's  ma- 
chine gave  a  circular  direction  to  the  goods  by 
mechanism  which  accomplished  the  result  in 
one  way,  while  in  the  defendant's  machines  the 
result  was  accomplished  by  different  mechan- 
ism in  a  different  way.  We  are  of  opinion 
that  this  view  of  the  case  was  correct. 

The  specification  of  the  second  reissue  states 
that  Beck's  feed  device  "extends  substantially 
throughout  Uie  width  of  the  conical  strip  of 
goods;"  that,  as  such  feed  device  "departs 
nom  the  shorter  curved  edge  and  approaches 
the  longer  curved  edge  oi  the  goods,"  it  "is 
adapted  to  have  a  proportionately  incressed 
range  of  feed  movement;"  that  such  feed  device 
''consists,  as  shown  in  the  drawings,  of  feed 
rolls  H,  which  are  made  of  conical  shape,  and 
of  such  taper  or  relative  diameters  at  their  re- 
spective ends  as  to  conform  to  the  shi^  of  the 
skirt  or  border  to  be  quilted."  In  one  of  the 
defendant's  machines  there  are  short  cylindri- 
cal feed  rollers  at  each  edge  of  the  goods, 
which  they  feed  In  a  circular  direction  by 
moving  at  different  rates  of  speed  constantly, 
the  needles  having  a  forward  movement  cor- 
responding to  that  of  the  cloth  while  the  nee- 
dles are  in  it.  The  other  one  of  the  defend- 
ant's machines  has  the  well  known  sewing  ma- 
chine four-motion  feed,  which  is  capable  of 
feeding  in  a  circular  direction  by  lengthening 
the  feed  at  the  longest  edge  of  the  goods.  Nei- 
ther of  these  madiines  has  any  such  conical 
rollers  as  are  found  in  the  plaintiffs  patent, 
and  are  particularly  speciflea  as  an  element  in 
daim  2  of  the  second  rdssue. 

It  is  contended  for  the  plaintiff  that  as  Beck 
was  the  first  to  devise  a  combination  the  gist  of 
which  is  a  feed,  feeding  faster  at  one  end  than 
at  the  other,  with  a  laterally  moving  gang  or 
series  of  needles,  and  an  intermittent  feed  when 
the  needles  are  out  of  the  stitches,  he  is  enti- 
tled to  cover  all  variations  In  the  form  of  the 
feed,  so  long  as  by  any  means  it  operates  to 
feed  faster  at  one  end  than  at  the  other;  and 
that,  if  that  result  is  accomplished,  the  mech- 
anism must  be  an  equivalent  for  that  of  the 
plaintiff. 

The  plaintiff's  patent  must  be  limited  to  the 
mechanism  described  and  claimed  by  him,  and 
cannot  be  extended  so  as  to  cover  all  mechan- 
ism for  giving  a  circular  direction  to  the  feed 
motion,  nor  to  the  process  of  operation  of  the 
mechanism  described  in  his  patent;  and  the  de- 
fendant's mechanism,  in  each  form  of  his  ma- 
diine,  cannot  be  regarded  as  merely  an  equiv- 
alent for  the  plaintiff's  mechanism.  The  case 
is  substantially  like  that  of  TaU  Lock  Mfg.  Oo, 
▼.  AifVeiU,  117  U.  8.  878  [29:950].  There  the 
daim  of  the  patent,  which  was  for  an  improve- 
ment in  permutation  locks,  claimed  the  ar- 
rangement of  two  or  more  rollers,  of  varying 
eocentridty,  resting  upon  the  periphery  of  a 
cam,  for  the  purpose  of  preventing  the  picking 
of  the  lock.    In  the  defendant's  lock,  the  roll- 
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ers  were  identical  with  each  other  In  eccentri^ 
it^  and  shape;  but  it  was  claimed  by  tiw 
plaintiff  that,  when  in  revolution,  they  vtried 
in  eccentricity  In  reference  to  the  cam  which 
operated  them,  so  that,  in  action,  their  eocen 
tridty  varied,and  the  same  result  waJB  produced 
But  this  court  hdd  that  the  description  in  tb« 
patent,  and  the  claim,  required  that  the  ?srtt- 
tion  of  eccenlricity  should  be  between  the  roll- 
ers themsdves,  and  not  a  variation  in  action  in 
reference  to  the  cam;  that,  although  the  same 
result  might  be  produced,  it  was  not  produced 
by  the  same  means,  and  there  was  no  infringe* 
ment. 
DecTtc  a^h^nddm 


EMORY  B.  NORTON,  Assignee  hi  Bank- 
ruptpy  of  QovT  Hood,  Appi,, 

9. 

GOVT  HOOD  BT  AL.,  Exrs.  of  Hbkbt 
Fbbllsen,  Deceased. 

(See  8.  O.  Beporter%  ed.  ae-88.) 

Sale  under  Judgment  and  exeouiian^  held  taUd. 

In  an  aotion  by  an  aaslsDee  tn  bankniptcj, 
against  the  bankrupt  and  nls  irranteoa  under  a 
Judgment  and  execution  sde,  alleging  that  the 
Judgment,  exeootion  and  aale  were  frauaolent  rim- 
ulaoona  for  the  purpooe  of  putting  the  property 
beyond  the  readi  of  creditora  and  to  confer  an  un- 
lawful preference,  and  asking  for  a  decree,  adjudg- 
ing the  assignee  in  bankruptcy  to  be  the  owner  of 
the  property,  and  that  a  mortgage  executed  by  the 
bankrupt  might  be  oanc^ed,  heUL  thai  the  case 
made  by  the  biU  is  not  established  by  the  pro^ 
that  the  acti  and  doings  alleged  to  have  beeo 
fraudulent  were  fair  ana  honest;  and  that  the  re- 
lief demanded  hy  the  biU  should  be  denied  and  the 
biU  dismlsBed. 

[No.  111.] 
Argued  and  tuhmiUed  Dec.  14,  1887.    Decided 

Jan.  9, 1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  affirming  a  decree  of  the  Dis- 
Uict  Court  as  to  one  party  and  remanding  tbo 
cause  to  the  District  Court  for  further  proceed- 
ings.   Affirmed.  ,  ^    —   « 

Meeere.  4.  D.  Roase  and  E.  H.  Farrajr» 
for  apppellant: 

The  failure  to  seize  the  property  and  todw- 
possess  Hood  was  a  f atd  defect  in  the  proceed- 
ings; and  the  subsequent  sale  by  the  sheriff  did 
not  devest  Hood's  title.  _,^ 

Morgans.  Johna(m,21  La.  Ann.639;  Stlbtmm^ 
V.  FreOeen,  22  La.  Ann.  207;  Coree  v.  8ta;^rd^ 
24  La.  Ann.  268;  Watecm  v.  Bondurant,  88  U- 
8.  21  Wall.  128  (22:509). 

A  debtor  in  failing  circumstances  cannot 
waive  an  appraisement  or  any  other  legal  for- 
mality. 

Lawrence  v.  Young,  1  La.  Ann.  297. 

A  contract  of  sale,  although  absolute  la  Its 
terms,  may  always  be  shown  to  be  a  m<wt- 

^^ughr.  Da/He,  96  U.  8.  836  (24:776). 

A  court  of  equity  will  treat  a  deed,  absoUite 
in  form,  as  amortgage,  when  it  is  ezecirted  as 
a  security  for  a  loan  of  money.  Any  evideinoe, 
written  or  oral,  tending  to  show  this  is  admis- 
sible. 

Brick  V.  .«ric*,98U.  a  616  (26:256); 
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▼.  BdwETdi.  22  U.  8.  9  Wheat.  480(6:142);  Aut- 
teU  T.  StmtAard,  68  U.  8.  12  How.  189  (18:927); 
Taylor  Y.  Luther,  2  8umn.  228;  Pieree  ▼.  Bob- 
inwn,  18  Cal.  116;  Livingston  y.  Story,  86  U. 
8.  11  Pet  851  (9.-746);  Cdtdentood  ▼.  Caider- 
vH)od,  28  La.  Ann.  668;  OoUint  y.  PeUerin,  6 
La.  Ann.  99;  iSmitA  y.  Dwighi,  10  La.  Ann. 
691. 

A  general  denial  of  fraud  in  an  answer  is 
nothing  more  than  a  denial  of  condusion  of 
law 

Laihrop  y.  Drake.  91  U.  8.  620  (28:  416); 
Parkman  v.  Welch,  19  Pick.  284. 

The  limitation  of  two  years,  contained  in 
section  6057,  R  8.,  creates  no  bar  of  a  suit 
brought  by  the  assignee  against  the  bankrupt 
himself. 

Phelps  y.  MDl>onald,99  U.  8.  298  (26:  478); 
Clark  y.  Clark,  68  U.  8.  17  How.  815  (15:  77). 

The  knowledge  of  one's  attorney  is  his  own 
knowledge. 

Bogers  v.  Palmer,  102  U.  8. 268  (26:164). 

The  bar  of  the  statute  does  not  begin  to  run 
in  cases  of  concealed  fraud,  until  the  fraud  is 

Carr  v.  Hilton,  1  Curtis,  288;  Bailey  v.  Oloffer, 
88  U.  8.  21  WalL  842  (22:  686);  Bosenihal  y. 
Walker,  IV  U.  8. 185](28:895);  ffierwood^.  Sut- 
ton, 6  Mason,  148;  Briekson  y.  Quinn,  47  N. 
Y.  418. 

Haying  shown  that  the  existence  andeyidence 
of  the  fraud  was  concealed  by  the  defendants, 
the  onus  was  thrown  upon  them  to  show  af- 
firmatiyely  that  there  was  neffligenoe  or  laches 
upon  the  part  of  the  assignee  in  coming  to  such 
knowledge. 

I^ler  y.  Anfeoine,  16  Blatchf.  644. 

Mr,  John  Ju  Campbell*  for  appellees: 

The  Civil  Code,  art.  2487,  does  not  place  the 
thing  at  the  risk  of  the  promisee,  nor  transfer 
ownership  of  it,  if  by  consent  the  promise  is 
canceled  * 

McDonald  Y.  Auhert,  17  La.  448;  Garrett  y. 
Crooks,  16  La.  Ann.  488;  Dean  y.  Frellstn,,  28 
La.  Ann.  518;  Bebert  y.  Brown,  14  La.  Aim. 
606. 

Hood  has  not  offered  to  perform,  and  has 
surrendered  his  property  to  an  assignee  in  bank- 
ruptcy and  disabled  himself  from  performin/a:. 

Civil  Code,  2462-2464;  Bichardson  v.  Eard- 
wiek,  106  U.  8.  252  (27:145);  Storm  y.  U.  S.  94 
U.  8.  76  (24:42);  H.  0.  y.  Bigney,  24  La.  Ann. 
285;  Dean  v.  Frellsen,  28  La.  Ann.  618;  Pol- 
lock, Contracts,  160. 

The  dear  intention  of  the  parties  should  be 
carried  into  effect. 

Dalloz,  De  Vente,  Gen,  J.  No.  1270;  1  Dover- 
gier,  De  Vente,  No.  462;  Troplong,  De  Vente, 
No.  668;  4  Zach.  812-816;  Touillier,  Nos.  568, 
667. 

The  supreme  court  of  the  State  sustained  the 
executory  process  and  the  seizure,  and  dis- 
missed tne  petition  of  Hood. 

Ebod  V.  F'rellsen,  81  La.  Ann.  677. 

The  appointment  of  an  assignee  was  made  in 
February,  1869.  The  ri^ht  of  Norton  to  main- 
tain this  suit  terminated  two  years  after  the 
date  of  that  appointment 

Intemat  Bankv.  Slierman,  101 U.  8. 403(26: 
866);  Bailey  y.  Qhver,  88  U.  8.  21  Wall.  842 
(22:686). 

The  plaintiff  has  not  pleaded,  nor  proved 
bow  and  in  what  manner  ne  discovered  fraud, 
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and  what  that  fraud  was  that  he  had  discoyered, 
and  at  what  time  and  why  that  was  not  sooner 
made. 

Wood  y.  Carpenter,  101  U.  8.  185  (26:  807); 
Gifford  y.  Eekns,  98  U.  8.  248  (26:67);  Ken- 
nedy y.  Green,  8  MyL  &  K,  722;  Niidd  y.  Hamlh 
lin,  8  Allen,  180;  Hudson  v.  Wheeler,  84  Tex. 
856;  Shannon  y.  White,  6  Rich.  £q.  96;  MeLurs 
v.  AMy,  7  Rich.  £q.  480. 

Mr.  Justice  Blatohford  delivered  the  opin- 
ion of  the  court: 

On  the  15th  of  February,  1862.  Govy  Hood, 
a  planter  residing  in  the  Parish  of  Carroll, in  the 
State  of  Louisiana,  made  his  seven  promissory 
notes,  payable  to  the  order  of  tlie  mercantile 
firm  of  Frellsen  &  Stevenson,  of  New  Orleans, 
composed  of  Henry  Frellsen  hd(1  John  A. 
Stevenson,  for  the  afgregate  amount  of 
$89,019.49,  all  the  notes  beat  in?  interest  at  the 
rate  of  8  per  cent  per  annum  fiom  tlieir  matur- 
ity respectively  until  paid,  and  l>etng  for  the 
following  several  amounts  and  due  at  the  fol- 
lowing &tes:  October  15,  lbi>2,  $5,278.88; 
November  8,  1862,  $5,291.11;  Noveml>er  17, 
1862,  $5,807.88;  December  8,  1«<»2,  $5,327.77; 
J>ecember  18,  1862,  $5,888  89;  December  20, 
1862,  $5,846.66;  and  January  10.  1868, 
$7^88.86. 

The  firm  of  Frellsen  &  Stevenson  was  dis- 
solved in  December,  1865,  and  the  seven  notes 
became  the  property  of  Frellsen.  On  the  sec- 
ond of  April,  1866,  Frellsen  commenced  a  suit 
in  the  Thirteenth  Judicial  District  Couri  of  the 
State  of  Louisiana,  in  and  for  the  Parish  of 
Carroll,  against  Hood,  to  recover  the  amount 
of  the  seven  notes, with  interest,  and  the  further 
sum  of  $800,  with  interest  from  March  24, 
1862,  sJleged  to  be  the  amount  of  premiums 
paid  on  the  insurance  of  Hood's  gin  house  and 
machineiy.  A  Judgment  was  entered  in  the 
suit,  in  favor  of  frellsen,  on  the  second  of  April, 
1866,  founded  upon  a  confession  dated  Febru- 
ary 18, 1866,  signed  by  Hood  and  accompany- 
ing the  petition,  in  the  following  words:  "I 
accept  service  of  this  petition  and  waive  cita- 
tion, and  agree  to  confess  Judgment  for  the 
amount  as  above  set  forth,  sav,  the  sum  of 
thirty-nine  thousand  three  hundred  and  nine- 
teen dollars  and  fortv-nine  cents,  and  interest 
and  cost,  as  prayed  for,  with  the  understand- 
ing that  no  execution  is  to  issue  on  said  judg- 
ment for  one  year  from  this  date,  when,  if  i 
pay  $8,000  upon  said  Judgment,  there  shall  be  a 
lurther  stay  of  execution  for  one  year  more; 
when,  if  I  pay  one  fourth  of  the  whole  amount 
of  the  balance  of  aaSd  judgment,  there  is  to  be 
a  stay  of  execution  for  one  year  more;  when, 
if  I  pay  one  third  of  the  balance,  there  is  to  be 
a  further  stay  of  execution  for  one  year  more; 
when,  if  I  pay  one  half  the  balance,  there  is  to 
be  a  further  stay  of  execution  for  one  year 
more;  when  execution  may  issue  for  the  bal- 
ance, it  beine  understood  that  execution  is  not 
to  be  stayed  if  I  fail  to  make  any  of  said  pay- 
ments punctually." 

The  judgment  was  in  thefoUowing  terms:  "It 
is  ordered,  adjudged,  and  decreed,  that  the  said 
plaintiff  recover  of  the  said  defendant  the  sum 
of  thirty-nine  thousand  three  hundred  and  nine- 
teen dollars  and  forty-nine  cents,  with  interest 
at  the  rate  of  8  per  cent  per  annum  on  $6^278.88 
of  said  amount  from  October  16, 1862;  and  same 
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tnteieft  on  $5,291.11  from  KoTcmber  8, 1882; 
and  the  same  interest  on  $5,807.88  from  No- 
vember 17. 1882:  and  same  rate  of  interest  on 
$5,827.77  nom  December  8, 1882;  and  the  same 
interest  on  $5,88a89  from  December  18. 1882; 
and  the  same  interest  on  $5,848.88  fronr  Decem- 
ber 20, 1882;  and  the  same  interest  on  $7,188.86 
from  10th  day  of  January,  1888,  mitu  paid, 
wad  all  costs;  and  that  there  be  a  stay  of  exe- 
cution on  the  Judgment  until  the  18tn  Febru- 
ary, 1887;  whoi,  u  the  said  Hood  pays  upon 
the  judgment  $8,000,  there  shall  be  a  further 
stay  of  execution  until  the  18th  of  February, 
18(fe:  when,  if  the  said  Hood  punctually  pays 
one  f  omrth  of  the  amount  of  the  judgment  then 
due,  there  shall  be  a  further  stay  of  execution 
thoreon  to  the  18th  of  February,  1888;  when, 
if  the  said  Hood  punctually  pays  one  third  the 
balance  then  due,  there  shall  be  a  further  stay 
of  execution  thereon  to  the  18th  of  February, 
1870;  when,  if  the  said  Hood  punctually  paysone 
half  the  balance  then  due,  there  shall  be  af  urther 
stay  of  execution  until  the  18th  of  Febr'iaiy, 
18fl :  when  execution  may  issue  for  the  balunce; 
and  it  is  further  ordered,  by  consent  of  parties, 
that,  upon  failure  of  sidd  Hood  to  punc;ually 
pay  any  of  the  installments  as  stated,  execution 
may  issue  for  the  whole  amount  of  tli^  lud^ 
ment,  or  the  balance  then  unpaid." 

Hood  haying  made  default  in  complying 
with  the  terms  of  the  judgment,  a^.  fa.  was  if 
sued  by  the  court  to  the  snerifP  of  the  pari8b,on 
the  22d  of  July,  1888,  to  collect  the  full  amount 
of  the  Judgment,  with  interest  until  paid,  "by 
seizure  and  sale  of  the  property,  real  and  per- 
sonal, rights  and  credits  otOory  Hood,  in  the 
manner  prescribed  by  law."  On  the  28d  of 
July,  18w,  Hood  signed  the  following  indorse- 
ment upon  tbe^.  fa. :  "I  accept  senru^  of  no- 
tice of  seizure,  after  pointing  out  to  the  sheriff 
the  lands  described  on  the  reyerse  hereof,  in  Uiis 
case." 
123]  On  the  5th  of  September,  1888,  the  sheriff 

made  a  return  to  the^.  fa, ,  setting  forth  that  he 
had  receiyed  it  on  the  22d  of  July,  l888,aDd  had, 
on  the  28d  of  July,  1888,  seized  three  plantations 
situated  in  the  parish,  and  pointed  out  by  the 
defendant;  namely,  (1)  the  Black  Bayou  Place, 
of  840  acres;  (2)  the  Home  Place,  of  1,600  acres, 
and  (8)  the  undiyided  half  of  the  plantation 
known  as  the  Hood  and  Wilson  Place,  con- 
taining in  the  aggr^te  700  acres;  that  notice 
of  the  seizure  had  been  waiyed  by  Hood  on 
the  28d  of  July,  1868;  that  on  the  26th  of  July, 
1888,  the  sheriff  adyertised  the  property  in  a 
weekly  newspaper  named,  published  In  the 

?arish,  to  be  sold  on  the  6tn  of  September, 
868,  for  cash;  and  that  he  had  sold  the  prop- 
erty on  that  day,  at  public  auction,  to  FreUsen, 
for  the  sum  of  $24,210.  that  beinff  two  thirds 
of  the  appraised  yalue  of  the  lands.  On  tbe 
6th  of  September,  1868,  the  sheriff  executed  a 
deed, selling  and  adjudicating  to  Frellsen  all  the 
right,  title,  interest,  and  claim  which  Hood  had 
to  said  property. 

On  the  28d  of  Noyerober  1868,  a  second  fl.fa. 
was  issued  by  the  court  for  tbe  collection  of  the 
amount  of  the  judgment,  with  interest,  subject 
to  a  credit  of  $24,210.  On  the  same  day. 
Hood  signed  a  waiver  of  notice  of  seizure  and 
adyertisement,  except  by  posting  in  three  pub- 
lic places  from  that  date,  and  a  consent  that 
the  property  seized  might  be  sold  on  the  6th  of 


December,  1888L  To  thk  aeooiid  /.  /«.  the 
sheriff  made  return  that  he  had  leodved  tbe 
writ  on  the  28d  of  November,  1888,  and  on  tbe 
same  day  had  seized  certain  described  land* 
containing  in  all  1982.75  acres,  and  had,  on  the 
same  day,  advertised  it  to  be  sold  on  the  5th 
of  December.  1888,  bv  posting  advertisenienta 
in  three  public  places  in  the  panah,  and  had,  on 
the  6th  of  December,  1888,  sold  it  aft  publio 
auction,  to  FreUsen,  for  $884.27,  and  credited 
that  amount  on  the  execution. 

After  receiving  the  deed  of  Sqitember  5» 
1888,  Frellsen  entered  into  an  agreement  for 
the  sale  of  hit  Judgment  and  mortgage  rights 
to  persons  named  ueuk  and  Pearoe;  baft  the 
transactioa  fell  thiooA^  resulting  in  a  suit 
brought  by  Dean  and  Pearoe  against  FreUsen, 
which  ultimately  terminated  in  &vor  of  FMI- 
sen,  and  is  reported  as  Deanr.  .^VvOsni,  88  La. 
Ann.  518.  After  the  ajoeement  of  Frdken 
with  Dean  and  Pearoe  fm  through,  a  written 
contract  was  made  between  FreUsen  and  Hood, 
on  the  26th  of  October,  1888,  in  the  foUowing 
terms: 

"It  has  been  agreed  between  Henry  Frellsec, 
of  tbe  City  of  New  Orleans,  and  Goyy  Hood, 
-of  the  Pansh  of  CarroU,  Louisiana,  as  f oUowa: 

"Whereoi,  the  said  FreUsen  did,  on  the  5th 
September  last,  purchase  at  sherilTs  sale,  under 
an  execution  iEsued  upon  a  Judgment  obtained 
by  him  in  the  distru^  court  of  said  pariah 
against  the  said  Hood  for  the  sum  of  thirty-nine 
thousand  three  hundred  and  nineteen  ^  dol* 
lars,  with  interest  as  stated  therein,  certain 

Eroperty  belonging  to  said  Hood,  consisting  oi 
inds  and  plantations,  as  follows:  the  planta- 
tion on  I^e  Providence  occupied  by  said 
Hood,  known  a^  the  Home  Place,  and  the 
plantation  on  said  Lake  Provid^ice,  known  as 
the  Black  Bavou  Place,  and  also  the  undivided 
half  of  the  plantation  known  as  the  Hood  and 
Wilson  Place,  and  certain  lots  and  landa  ad- 
Joining,  all  of  which  are  described  in  the  act  of 
sale  made  by  the  Sheriff  of  CarroU  to  said  FreU* 
sen  and  of  record: 

**And  uhereas,  the  said  Frellsen  does  not  d^ 
sire  to  speculate  on  the  said  Hood,  or  to  tato 
any  advantage  of  him  or  his  family,  or  to  do 
more  than  to  secure  the  balance  due  him  on  his 
said  Judgment,  after  crediting  the  same  with 
the  amount  of  the  sale  of  the  property  on  said 
lake,  known  as  the  Wilson  Place,  ana  sold  un* 
der  a  mortage  and  Judgment  held  by  said 
Frellsen  agamst  Oeo.  6.  Wilson: 

"Now,  the  said  Frellsen  hereby  stipulates  and. 
promises  as  foUows:     That  he  wul  sdl  and 
transfer  tbe  above  named  property  to  the  said. 
Hood,  or  to  his  assigns,  without  any  warranty » 
however,  of  any  nature,  as  to  the  title  to  saidl 
property  or  the  incumbrances  upon  it,  aU  ot 
which  aftid  Hood  is  fully  informed,upon  condi- 
tion that  said  Hood,  or  his  asdnis,  as  the  cas9 
may  be,  punctuaUv  pay  said  l^ellsen  the  bal 
ance  due  upon  hu  siud  judgment,  less  the 
credit  above  stated,  as  foUows:  Seven  thousaiMl 
dollars  on  or  before  tbe  15th  day  of  December 
next,  and  eight  thousand  dollars  annuaUy  frooa 
that  date  for  four  years,  and  the  balance  at  tl^e 
end  of  five  years  from  the  16th  c/i  December* 
next,  and  also  aU  costs  and  expenses  attendiix^ 
said  sheriff's  sale,  and  other  inddental  expenses 
attendinff  this  arrangement,  and  aU  taxea  no^«v> 
due  or  which  may  bMome  due  hereafter  on 

124  U. 


1887. 


NoBTOR  T.  -Hood. 


80-89 


C«6] 


property:  and  also  par  to  Sparrow  and  Mont- 
gomery two  thousana  five  bnndred  doDar^Jn 
four  equal  annual  payments,  from  10th  De- 
cember next,  with  8  per  cent  interest  thereon 
from  that  date,  it  bang  understood  that  the 
failure  of  the  said  Hood  or  his  assigns  to  punct- 
ually pay  any  of  the  amounts  aboTe  stated  at 
the  dates  fixed  is  to  operate  as  a  discharge  and 
to  release  the  said  Frellsen  from  all  his  obliga- 
tions hereon.  The  costs  and  expenses  named 
abore  axe  to  be  paid  on  or  before  the  15th  De- 
cember next 

'*The  said  Frellsen  agrees  further  that  he 
wiU  lease  to  said  Hood,  or  to  his  assigns^the  said 
^m/frntty^^-imm  ymK^ymr^^mMbA  Mb  agree- 
ment is  in  force,  until  he  is  paid  In  f uU  for 
cuch  annual  rent  as  he  may  think  Just,  not, 
however,  to  exceed  $8,000  a  year,  with  the 
onderstandinj^  that  he  will  credit  the  rent  which 
may  be  paid  him  upon  the  yearly  installments 
as  above  stated;  and  further,  that  if  the  said 
Hood  or  his  assigns  fail  to  pay  pimctually  any 
of  Uie  annual  in&illmentsas  above  stated,  after 
having  paid  one  or  more  of  them,  and  this 
agreement  has  become  null  and  void  thereby, 
the  said  Frellsen  will  pay  back  to  him  or  lus 
assigns  any  surplus  remaming,  after  deducting 
aU  Interest  which  might  accrue  on  the  said 
above  named  Judgment  from  this  date. 

^'Witness  our  hands  this  26th  day  of  Octo- 
ber, 186a 

Henry  Frellsen, 
By  his  att'y  in  fact,  Edw.  Sparrow, 

€k)vy  Bfood. 
Henry  Frellsen." 

Hood  failed  to  pay  the  amount  provided  to 
be  paid  on  the  16th  of  December,  1868.  On  the 
29m  of  I>ecember,  1868,  he  filed  a  voluntary 
petition  in  bankniptcy,  in  the  District  Court  of 
me  United  States  for  the  District  of  Louisiana, 
and  was  adiudged  a  bankrupt  on  the  26th  of 
Januarv,  1860.  Emory  £.  Norton  was  op 
pointea  his  assignee  in  bankruptcy,  and  the 
usual  assi^ment  was  made  to  iforton.  Hood 
received  his  discharge  in  bankruptcy  on  Janu- 
ary 27.  1871. 

In  the  latter  part  of  the  vear  1869,  Frellsen 
sold  and  conveyed  the  Blacx  Bayou  Plantation 
to  one  Ailing  for  the  sum  of  $82,000,  upon  a 
credit  He  had  also  collected  $2,212  on  the 
sale  of  the  Wilson  Place,  mentioned  in  the 
agreement  of  October  26,  1868,  and  had  re- 
ceived, as  proceeds  of  cotton  ctowu  on  the 
plantations  after  the  seizure  and  sale  of  1868, 
and  accepted  by  him  in  payment  of  rent, 
$5,598.92.  On  the  first  of  May,  1871,  an  ac- 
count current  was  stated  between  Hood  and 
Frellsen,  charging  Hood  with  the  amounts  of 
the  seven  notes  oated  February  15.  1862,  and 
with  the  $800  for  the  insurance  premiums,  and 
with  interest  on  those  amounts  to  the  18th  of 
February.  1866,  making  due  on  the  last  named 
date  $49,921.52,  and  cbar^ghim  with  inter- 
est thereon  to  January  14, 1869, viz.,  $11,648.85, 
and  with  sheriff's  fees  on   the   sale  of  Uie 

groperty,  $227,  making  a  total  amoimt  due  by 
im,  JanuMj  14. 1869,  of  $61,807.87.  The  ac- 
count credited  him,  on  the  last  named  date, 
with  the  proceeds  of  the  cotton,  $5,598.92, 
leaving  a  balance  due  on  that  date  of  $56,208.45. 
It  then  charged  him  with  interest  on  that 
amount  to  January  1, 1870,  namely,  $4,820.88, 
making  the  amount  due  on  the  last  named  date 
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$60,528.88.  It  than  credited  him,  on  that  date, 
with  $82,000  as  the  proceeds  of  the  sale  of  the 
Black  Bayou  Plantation,  and  with  $2,212  col- 
lected on  the  Wilson  note,  leaving  due  January 
1.  1870,  $26,816.88,  to  which  was  added,  for 
the  taxes  of  1869,  $721.50,  and  interest  to  May 
1,1871,  $8,118.68,maklng  due  on  the  last  named 
date,  by  Hood  to  Frellsen,  tt0,152.08. 

On  the  first  of  May,  1871 ,  Frdlsen  executed  n 
deed  to  Hood,  convening  to  him:  (1)  the  Home 
Place,  containing  1600  acres;  (8)  the  south  half 
of  the  Hood  and  Wilson  Pkice,  containing  846 
acres  (the  Hood  and  Wilson  Place  havingbeen 
partitioned  between  Frellsen  and  the  Wilson 
heirs  in  May,  1870,  and  the  south  half  of  it, 
containing  846  acres,having  been  set  off  to  Frell- 
sen).  and  (8)  the  191Kd.75  acres,  for  the  consid- 
eration of  $B0,152  (being  the  amount  stated  to 
be  due  by  the  account  current),  payable  in  six 
equal  annual  installments,  for  whicn  Hood  gave 
six  notes  for  $5,025.88  each,  bearing  8  per  cent 
interest  from  May  1, 1871,  p«yable  respectively 
at  one,  two,  three,  four,  five  and  six  years  after 
date,  to  the  order  of  Frellsen.  The  conveyance, 
which  was  executed  also  by  Hood,  declared 
that  Hood  spedallv  mortgaged  and  hypothe- 
cated to  FreUsen  aU  the  property  so  conveyed, 
and  contained  a  poet  ds  non  alienando.  Hood 
went  into  possesnon  of  the  proper^,  but  did 
not  make  any  payments  upon  any  of  the  notes. 

On  the  24th  of  December,  1874,  Frellsen  ob- 
tained from  the  ThirteenUi  Judicial  Oourt  for 
the  Parish  of  Carroll  an  order  of  executory  pro- 
cess, in  a  suit  then  brou^t  by  him  in  that 
Oourt  against  Hood,  oraering  the  seizure 
and  sale  of  the  property  covered  bv  the  in- 
strument of  May  1, 1871.  Notice  of  the  order 
was  served  upon  Hood.  Thereupon,  Hood 
conmienced  a.  suit  by  petition  against  Frellsen 
in  the  same  district  court  The  petition  alleged 
that  certain  credits  ought  to  be  allowed  on  the 
!>ix  notes,  which  sums  the  petitioner  pleaded  in 
compensation  and  payment  of  the  claim  of 
Frellsen.  The  petition  also  prayed  for  an  in- 
junction against  further  proceedings  in  the 
seizure  and  sale  of  the  property,  and  for  a  Judg- 
ment that  the  six  notes  were  paid,  and  for  a 
further  Judgment  in  favor  of  Hood  against 
Frellsen  for  $8,000,  as  the  amount  due  him  bv 
Frellsen  in  excess  of  the  notes.  By  an  amend- 
ed petition.  Hood  prayed  a  trial  by  Jury.  He 
also  filed  another  amended  petition,  in  which 
he  set  forth  that  the  sale  unaer  the  executions 
on  the  Judgment  of  April  2,  1886,  was  in  effect 
a  consent  conveyance;  that  it  was  agreed  that 
Frellsen  should  take  title  to  the  property  as  se- 
curity for  his  debt;  that  Hood  was  to  continue 
to  reside  on  the  Home  Place  as  before,  which 
he  did;  that  Frellsen  was  to  lease  out  the  land 
and  collect  the  rents,  and  credit  Hood  with  the 
amount  on  the  indebtedness  evidenced  by  the 
Judgment;  that  it  was  also  agreed  that  Hood 
should  have  the  right  to  negotiate  a  sale  of  the 
property,  and  Frellsen  should  pass  the  title,  and 
collect  the  price,  and  credit  Hood  with  the 
amount  on  the  judgment  debt;  that,  accord- 
ingly, the  Black  Bayou  Place  was  conveyed  to 
Afiing  for  $82,000;  that  Frellsen  was  to  recon- 
vey  to  Hood  the  legal  title  to  the  remainder  of 
the  property  after  the  payment  of  the  Judgment; 
that,  in  pursuance  of  such  agreement,  Frellsen, 
in  May,  1871,  reconveyed  such  title  to  Hood; 
that,  at  that  time,  Hood  was  induced  by  the 
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ugeotof  Frelteento  sign  the  mortgagee  notes, 
whereas  hi  fact,  he  did  not  then  owe  Frellsen 
ftDythine;  that  he  was  old,  ignorant,  feeble  in 
bociy  and  mind,  and  broken  down  and  crushed 
by  his  misfortunes  and  losses  in  the  war;  and  that 
ihe  entire  business,  as  well  as  the  bankruptcy 
proceedinffs,  were  gotten  up  by  the  agent  of 
Frellsen,  m  the  interest  of  Frellsen  and  said 
agent,  for  the  purpose  of  defeating  other  credit- 
ors of  Hood  and  of  defrauding  bhn. 

On  the  commencement  of  the  suit  by  Hood, 
he  obtained  an  injunction  forbidding  a  sale  by 
Frellsen.  Frellsen  answered  the  petition,  de- 
nying its  allegations,  averring  that  Hood  had 
received  ^1  the  credits  to  which  he  was  entitled, 
and  set  up  as  a  defense  the  fact  that  Hood  had 
been  discharged  in  bankruptcy  on  tne  27th  of 
January,  1871.  The  State  District  Court,  in 
December,  1878,  sustained  the  petition  of  Hood, 
80  far  as  to  reduce  the  amount  due  by  him  on 
May  1,  1871,  to  $6,564.06,  with  interest  at  8  per 
cent  per  annum  from  that  date,  less  a  credit 
thereon  of  $1,200,  to  take  effect  from  January 
1, 1872.  On  an  appeal  token  by  Frellsen  to  the 
Supreme  Court  of  Louisiana,  that  court,  in 
May,  1879,  reversed  the  Judgment  of  the  lower 
court,  and  gave  judgment  in  favor  of  Frellsen, 
rejecting  the  demand  of  Hood  and  dissolving 
the  injunction.  Hood  v.  FrelUen,  81  La.  Ann. 
677. 

Norton,  the  assignee  in  bankruptcy  of  Hood, 
then  filed  the  bill  in  equity  in  this  suit,  in  the 
District  Court  of  the  United  States  for  the  Dis- 
trict of  Louisiana,  against  Hood  and  Frellsen 
and  one  Asberry,  Sheriff  of  the  Parish  of  East 
Carroll.  The  bill  set  forth  that  Hood  was  insolv- 
ent durinetbe  whole  of  theyears  1866, 1867,  and 
1868;  thatFrellsen  advis  d  Hood  to  go  into  bank- 
ruptcy and  relieve  himself  of  his  d^ts;  that  the 
conft^on  of  Judgment  by  Hood,  the  issuing 
of  executions  upon  it,  the  rales  at  auction  of  the 
four  parcels  of  land  to  Frellsen,  and  the  con- 
veyance of  May  1,  1871,  by  Frellsen  to  Hood, 
were  fraudulent  simulations,  for  the  purpose 
of  enabling  Hood  to  put  his  property  beyond 
the  reach  of  his  creditors  and  of  enabling  Frell- 
sen, by  means  of  an  unlawful  preference,  to  ob- 
tain payment  of  his  claim  in  full;  that,  to  that 
end,  it  was  agreed  that  Frellsen  should  nomi- 
nally execute  the  confessed  Judgment,  and 
should  nominally  buy  in  all  the  property  of 
Hood,  and  should  hold  the  same  until  after 
Hood  should  have  obtained  his  discbarge  in 
bankruptcy,  and  then  a  reconveyance  should 
be  made  to  Hood;  that  Hood  should  remain  in 
possession  and  control  of  the  properties,  and 
they  should  be  his,  he  being  liable  for  all  taxes, 
costs  and  expenses,  and  entitled  to  all  the  rents 
and  revenues  and  the  proceeds  of  sales;  that  the 
agreement  on  the  part  of  Frellsen  was  that  he 
was  simply  to  receive  the  amoimt  of  his  Judg- 
ment, principal,  interest  and  costs,  in  full,  and 
was  to  be  considered  only  as  the  nominal  own- 
er of  the  property;  ibat  the  sheriff  took  no  pos- 
session of  the  property  under  the  Jf.  fa,  of  July, 
180^;  that,  during  the  whole  time  Hood  was  m 
bankruptgr,  from  December  29, 1868.  to  Janu- 
ary 27, 1871,  he  remained  in  pos<«ssion  of  all 
the  properties  except  the  Black  Bayou  Place, 
and  regularly  paid  the  taxes,  and  was  treated 
as  tlie  owner  by  Frellsen,  who  accounted  to 
him  for  some  of  the  rents  and  for  the  proceeds 
of  the  sale  of  the  Black  Bayou  Plantation,  by 
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crediting  them  on  the  Judgment  daring  the  time 
when  Hood  was  an  undisciiarged  bankrupt;  that 
such  fraudulent  conspiracy  between  Hood  and 
FreUsen  was  not  known  to  the  plaintiff  until 
within  a  few  weeks  past;  that  the  existence  of 
the  fraud  was  brought  to  light  during  the  trial 
of  the  above  named  suit,  brought  by  Hood 
against  Frellsen,  when  the  agreement  of  Octo- 
ber 26, 186^  was  first  produced,  in  December, 
1878;  and  that,  in  consequence  of  the  dissolu- 
tion of  the  injunction  in  that  suit.  Frdlsen  wu 
Sroceedingto  sell  the  Home  Place  and  the 
[ood  and  Willson  Place  under  the  executory 

process  so  i4lydAy  ^^^*  '^^  ^^  prayed  for 
a  decree  ad  juoging  the  plaintiff  to  be  the  owner, 
as  assignee  in  bankruptcy,  of  all  the  properties 
above  mentioned,  from  the  time  of  the  filing  of 
the  petition  in  bankruntcy,  and  entitled  to  re- 
cover the  rents  thereof;  uiat  the  mortgage  of 
May  1, 1871,  made  by  Hood,  might  be  can- 
celed ;  and  that  the  sale  under  the  executory  proc- 
ess of  Frellsen  might  be  enjoined.  On  the 
filing  of  the  bill,  a  restraining  order  was  issued 
in  accordance  with  its  prayer. 

Frellsen  answered  the  bill,  asserting  the  va- 
lidity of  the  judgment  confessed  by  Hood  and 
of  the  executions  issued  thereon,  and  of  the 
purchases  made  by  Frellsen  at  the  auction      c; 
sales.    He  denied  tne  allegations  that  there  was 
any  pretended  sale  or  simulated  title,  or  any 
fraud  or  colludon  at  the  sales  or  in  the  par- 
chases.    He  averred  that  the  consideration  for 
the  agreement  of  October  26, 1868,  and  the  mo- 
tives for  it  were  set  forth  therein;  that  the  mo- 
tives were  a  disposition  to  oblige  and  aaslsl 
Hood  by  affording  him  an  opportunity  to  rein- 
state himself,  if  he  should  find  it  practicable; 
that  the  consideration  was  that  Hood  should 
pay  with  exact  punctuality  the  debt  owing  by 
him,  in  the  manner  set  forth  in  theagreemeDt; 
that  not  one  of  the  payments  provided  for  by 
the  agreement  was  made;  that  the  agreement 
ceased  to  be  operative  before  any  order  was 
made  on  Hood's  petition  in  banWruptcy;  that 
neither  the  plaintiff  nor  Hood  had  ever  offered 
to  pay  the  installments  of  money  mentioned  in 
the  agreement;  that,  in  1868,  1869,  1870,  and 
afterwards,  the  property  was  under  the  exclu- 
rive  control  of  Frellsen  and  subject  to  his  title 
and   possession,  as  purchaser;  that  Frellsen 
made  no  concealment  of  the  agreement  of  Oo 
tober  26,  1868;  that  that  agreement  became  in- 
operative  and  valueless  by  the  discharge    of 
Hood  in  bankruptcy;  that  the  conveyance  and 
mortgage  of  May  1, 1871,  were  made  after  suqb 
discharge  in  bankruptcy;  and  that  the  properly 
specified  in  that  mortgage  was  never  vrithin 
the  possession,  control  or  authority  of  tlie  I>is- 
trict  Oourt  of  the  United  States,  or  of   the 
plahitiff. 

A  replication  was  filed  to  this  answer  and 

? roofs  were  taken  on  both  sides;  and,  on  the 
8th  of  June,  1881,  the  District  Oourt  entered 
a  decree,  that  the  judgment  in  favor  of  Frell- 
sen against  Hood  in  1866,  and  the  execuUona 
thereunder  in  1868,  with  the  sales  and  convey- 
ances by  the  sheriff,  were  valid  and  operative; 
that  no  fraud,  collusion  or  malpractice  was  ee^ 
tablished  against  Frellsen;  that  those  proceed- 
ings entitled  him  to  the  property  conveyed  to 
him,  discharged  from  any  claim  of  the  plaint- 
iff; that  any  surplus  arismg  from  the  sale  un- 
der the  executory  process  in  favor  of  F^rellaeo 
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tbould  not  be  paid  to  Hood,  but  shoald  be  paid 
to  the  complaioaot  as  assiniee  iD  bankruptcy; 
that  the  injunction  .«boula  be  dissolTed;  and 
that  the  sheriff  should  dispose,  under  the  direc- 
tion of  the  court,  of  the  surplus  thtft  might  re> 
main  after  paying  the  debt  duetto  Frellsen,  and 
the  costs  of  suit. 

The  plaintiff  appealed  to  the  circuit  court, 
which,  on  the  second  of  February,  1884,  af- 
firmed the  decree  in  favor  of  Frellsen,  and  dis- 
missed the  bill  as  against  him,  and  remanded 
the  cause  to  the  district  court  to  enter  such  de- 
cree, and  for  such  further  proceedings  against 
Hood,  in  favor  of  the  plaintiff,  as  midt  be 
consistent  with  the  equity  of  the  bill,  ai^  pro- 
ceedings against  him  personally.  From  that 
decree  the  plaintiff  has  appealed  to  this  court 

We  find  no  difficulty  in  holding  that  the  de- 
cree of  the  circuit  court  was  correct.  The  case 
made  by  the  bill  is  not  established.  On  the 
contrary,  the  answer  of  Frellsen  is  supported 
by  the  proofs.  His  acts  and  doings  through- 
out appear  to  have  been  fair  and  honest.  The 
debt  due  to  him,  as  secured  by  the  confessed 
judgment,  was  an  honest  debt.  By  means  of 
his  purchases  at  the  auction  sales  on  the  exe- 
cutions, he  became  the  absolute  owner  of  the 
properUes  he  bought.  The  agreement  of  Oc- 
tober 26,  1868,  does  not  contain  or  suggest  any- 
thing fraudulent  It  assigns  fair  and  natural 
motives  for  the  favor  he  was  doing  to  Hood. 
Although  the  agreement  was  executed  by  Hood 
as  well  as  Frellsen,  it  contains  no  covenants  or 
stipulations  on  the  part  of  Hood,  and  no  agree- 
ment by  Hood  to  pay  the  amounts  mentioned 
in  it,  making  up  the  balance  due  on  the  judg- 
ment The  only  idpulations  in  it  are  those 
made  by  Frellsen.  He  does  not,  by  the  agree- 
ment, sell  and  transfer  the  property  to  Hood, 
but  only  stipulates  that  he  will  sell  and  trans- 
fer it  on  condition  that  Hood  shall  punctually 
make  the  payments  specified  in  it;  and  it  con- 
tains an  express  stipulation  that  the  failure  of 
Hood  or  bis  assigns  to  punctuallv  pay  any  of 
the  amounts  stated,  at  the  times  nxed,  is  to  op- 
erate as  a  discharge  of  Frellsen  from  all  his  ob- 
ligations therein  contained. 

Hood  wholly  failed  to  take  the  benefit  of 
this  agreement,  but,  instead  thereof,  immedi- 
ately after  the  first  day  of  payment  mentioned 
in  it,  he  filed  a  petition  in  bankruptcy.  By  the 
terms  of  the  agreement,  all  rights  existing  un- 
der it  in  favor  of  Hood  had  ceased  prior  to  Uie 
filing  of  the  petition  in  bankruptcy,  and  there 
was  no  right  growing  out  of  the  agreement 
which  passed,  or  coula  pass,  to  the  assignee  in 
bankruptcy,  as  representing  Hood,  because,  in 
that  respect,  the  rights  of  the  plaintiff  attached 
only  to  rights  whidi  existed  in  favor  of  Hood 
at  the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy. The  only  other  right  which  the  plaint- 
iff could  have,  in  his  capacity  as  assignee  in 
bankruptcy,  was  the  rifht  to  reach  property 
transferred  by  Hood  in  fraud  of  his  mditors. 
As  to  that,  the  proof  is  that  no  property  was 
transferred  by  Hood  in  fraud  of  his  creditors,  or 
taken  by  Frellsen  in  fraud  of  such  creditors. 

We  $ee  nothing  to  impeach  the  uMdiiy  ef  the 
righte  qf  FreUeen  eought  to  he  enforced  by  ike  ex- 
eeutont  proeea,  and  (Affirm  the  aeeree  nfihe  Ctfr- 
euit  Omtrt, 
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GEORGE  W.  HALL. 
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OaeefoHowed, 

Judgment  reversed,  and  cause  remanded  wftb 
direolioiis  to  take  further  prooeedlogs  therein.  In 
aooordanoe  with  the  opinion  in  Metropolitan  B.  B. 
Go.  V.  Moore,  m  U.  8. 558  (80:  lOB). 

[No.  131.] 

Submitted  Dee,  t$,  1887.  Decided  Jan,  9, 1888, 

rr  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia.    Reeereed, 

Mr.  Natlukiiiel  Wilson,  for  plaintiff  in 
error: 

The  court  below  erred  in  dismissing  the  ap- 
peal taken  from  the  order  made  at  Uie  special 
term,  disallowing  the  defendant's  motion  for  a 
new  trial,  on  the  ground  that  the  yerdict  was 
against  the  weight  of  evidence. 

Metropolitan  B,  R  Oo,  v.  Moore^  121  U.  8. 
658(80:1022). 

Meeere,  L.  O*  Hine  and  Sidneys  T« 
ThomiM,  for  defendant  in  error: 

The  appellee  was  not  a  volunteer  upon  de- 
fendant's wharf,  but  was  there  upon  appel- 
lant's invitation;  and  it  was  bound  to  exercise 
ordinary  care  that  no  harm  came  to  him  by 
reason  of  anyunsaf e  condition  of  its  premises. 

Hotmee  v.  Ihrth  Eastern  R,Oo,JmTLA  Exch. 
264;  Cooley,  Torts,  660,  606;  Indermaur  r. 
Dames,  L.  R.  2  C.  P.  811. 

Appellee  was  not  a  fellow  servant 

Bwke  V.  Norwich  d  W,  B,  B.  Oo,  84  Conn. 
474;  Bmith  v.  New  York  A  H.  B,  B.  Oo.  19  N. 
Y.  127;  dwainson  v.  North  Bkutem  R  B.  Co. 
L.  R  8  Exch.  Div  841. 

The  verdict  for  $4,000  was  not  ezcessive. 

llUnoie  Oent.  R  R  Oo.y,  Barron,  72  U.  S. 
6  Wall.  90  (18:  691);  Thurston  y.  Martin,  6 
Mason,  497;  Walker  v.  Erie  R  Oo,  9d  Barb. 
260;  ChioagoAA.  B,  R  Co.  y. Wilson,  68  DL 
167; Louisville  AN,  RRCo.y, Fox,  11  Bush, 
496;  Metropolitan  RRCo.y.  Moore,  121 U.  S. 
668  (80: 1022). 

Mr,  ChitfJusUee  Watte  delivered  the  opin- 
ion of  the  court: 

This  judgment  is  reoereed  on  the  authority 
of  MetropolitanR  B.  Oo.  t.  Moore,  121  U.  S. 
668  [80: 10221  and  the  cause  remanded,  with  di- 
rections to  take  further  proceedings;therein  in 
accordance  wiUi  the  opinion  in  that  case;  that 
is  to  sav,  to  consider  tne  appeal  from  the  order 
at  special  term  denying  the  motion  of  the  In- 
lana  and  Seaboard.  Coasting  Company  for  a 
new  trial,  made  on  the  ground  that  the  verdict 
was  against  the  weight  of  the  evidence. 
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MARY  B.  R  BOTD,  By  Her  Next  Friend 
Jambs  R.  Botd,  Appt., 

V, 

WILLIAM  G.  WYLY  bt  al. 


(See  8.  C  Beporter*s  ed.  SS-107.) 
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1.  In  prooeedlngB  to  remove  a  testamentary  exec- 
utor, where  It  appeared  that  he  had  abandoned  his 
duties  and  deserted  his  trust  and  had  no  domlcU  or 
residence  in  the  State*  and  that  certain  attorneys 
were  authorized  to  oppose  the  application  for  his 
removal,  and  appeared  for  him  for  Uiat  purpose, 
held,  that  he  was  an  actual  party  to  the  proceeding 
which  resulted  In  his  removal  from  his  office  as 
executor,  and  that  the  appointment  of  another  per- 
son in  his  place,  to  continue  the  unfinished  adminis- 
tration of  the  succession,  was  valid. 

2.  Where,  owinff  to  a  general  depreciation  of 

f>roperty  immediate] v  after  the  war  and  the  scarc- 
ty  of  ready  money,  laiids  were  sold  for  low  prices 
wnen  disposed  of  at  forced  sale,  heid,  that  the  opin- 
ions of  the  witnesses,  of  the  intrinsic  value  of  the 
land  in  question  to  hold,  and  not  of  the  actual  cash 
market  value  at  the  time  when  sold,  are  not  suf- 
ficient, under  the  circumstances  of  this  case,  to 
establish  that  the  lands  in  question  were  sold  at  a 
price  so  grossly  Inadequate  as  to  shock  the  con- 
science, or  that  the  sale  was  effected  by  fraudulent 
means  and  through  fraudulent  motives,  or  to  im- 
peach It  to  such  a  degree  that  it  should  be  set  aside. 

pSTo.  118J 
Argued  Dee.  U,  IS,  1887.   Decided  Jan.  9, 1888, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Louisiana,  dismipsing  a  bill  to  set  aside 
proceedings  for  the  sale  of  property  by  an  ad- 
ministrator appointed  in  plaoB  of  a  testamentary 
executor.    Affirmed. 

Statement  by  Mr.  Justice  Matthews: 
This  is  a  bin  in  equity,  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Western 
District  of  Louisiana  on  September  10,  1881, 
on  behalf  of  Mary  £.  R.  Boyd,  wife  of  Fred- 
erick W.  Boyd,  by  her  son  and  next  friend, 
James  H.  Boyd,  dtizensof  Wisconsin,  against 
William  G.  Wylv  and  Charles  £^lly»  of  the 
Parish  of  East  Carroll,  citizens  of  liOuisiana, 
and  to  which  by  an  amendment  Frederick  W. 
Bovd,  of  Wisconsin,  was  made  an  additional 
defendant  as  datiTe  testamentary  executor  of 
the  last  will  of  James  Railey,  late  of  Adams 
County,  Mississippi.  The  bill  avers  that  on 
February  1, 1860,  James  Railey,  the  father  of 
the  complainant,  made  his  last  will,  and  died 
in  the  summer  of  that  year,  leaving  large  es- 
tates in  Mississippi,  Arkansas  and  Louioana, 
which  were  disposed  of  by  the  will,  bequeath- 
ing to  the  complainant  a  certidn  plantation  in 
the  Parish  of  Carroll,  Louisiana,  known  as  the 
Raleiffh  Plantation;  that  James  G.  Carson  was 
named  in  the  will  as  executor;  that  the  will  was 
duly  probated  in  the  proper  court  of  the  Parish 
of  Carroll,  and  that  Carson  qualified  accord- 
ing to  law  as  executor,  and  took  upon  himself 
the  burden  of  the  execution  of  the  will;  that 
an  inventory  and  appraisement  of  the  property 
of  the  succession  in  the  Parish  of  Cturoll  were 
made  on  December  12, 1860,  and  that  the  lands 
of  said  Raleigh  Plantation  were  valued  at 
$119,898,  which  was  the  fair  and  reasonable 
value  of  the  same:  that  thereafter,  Ciu-son  hav- 
ing died,  Frederick  W.  Boyd,  the  husband  of 
the  complainant,  was  duly  appointed  dative  tes- 
tamentuy  executor  of  sud  will,  and  qualified 
as  such,  and  that  on  July  16,  1866,  in  due 
course  of  administration,  he  caused  the  said 
Raleigh  Plantation  to  be  again  inventoried  and 
f^iypnused  as  containing  1(^  acres  at  $56  per 
acre,  making  Id  the  acgr^gate  $96,645,  which 
is  allied  to  be  the  tm^  and  reasonable  value 
of  the  same  at  that  time. 

The  bai  further  alleges  that  In  July,  1868. 
the  defendants  Wyly  and  Egelly  combined  and 
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confederated  with  Edward  Sparrow  and  J. 
West  Montgomery,  attorneys  at  law,  and  with 
divers  other  persons,  to  defraud  the  complain- 
ant by  Mocuring  under  the  forms  of  law,  a 
sale  to  Wylv  of  the  Raleigh  Plantation  at  a 
price  far  below  its  real  value:  that  to  accom- 
plish the  said  fraud  they  took  advantage  of  ths 
temporary  absence  of  Frederick  W.  Boyd,  the 
dative  testamentary  executor,  and  instituted 
on  July  16,  1868,  proceedings  in  the  Parish 
Court  of  Carroll  Parish  to  destitute  him  from 
his  said  oflSce,  and  to  procure  the  appointment 
of  Egelly  as  administrator  of  the  successioQ; 
that  Boyd  was  not  made  a  party  to  the  pro- 
ceedings, either  personally  or  by  the  appoiot- 
raent  of  a  curator  ad  hoc  to  represent  him,  and 
had  no  notice  of  the  proceedings  nor  of  any 
subsequent  proceedings  resultin]^  in  the  sale  A 
the  Raleigh  Plantation  to  Wylv,  until  after 
the  same  had  been  consummated;  that  on  the 
same  day  on  which  said  proceedings  to  desti- 
tute Boyd  of  the  executorship  were  instituted 
(merely  upon  the  ex  parte  affidavit  of  Montr 
gomery,  one  of  the  lawyers  who  had  instituted 
the  proceedings)  judgment  was  rendered,  re- 
moving the  executor  from  his  office,  and  there- 
after, on  September  16,  1868,  the  defendant 
Egelly  was  appointed  administrator  of  the  suc- 
cession, and  gave  bond  as  such,  with  his  attor- 
ney. Montgomery,  as  surety. 

The  bill  further  alleges  that  on  the  same  day 
the  proceedings  for  the  destitution  of  the  exec- 
utor were  instituted  and  ended,  July  16,  1868, 
an  order  was  obtained  for  a  new  inventory  and 
appraisement  of  the  property  of  the  succession, 
and  that  the  defendants,  Wyly  and  E^gelly,  in 
combination  with  Montgomeiy.  caused  such  an 
in  ventoiT  and  appraisement  to  be  made  on  Sep- 
tember 4, 1868,  by  ignorant  and  incompetent 
appraisers,  who  corruptly  and  f  raudulenUT  ap 

? raised  the  value  of  Uie  lands  of  the  Ralei^ 
'lanUtion  at  the  insignificant  sum  of  $2,588.ite. 
The  bill  further  alleges  that,  under  the  pfretexl 
that  it  was  necessary  to  sell  the  said  plantatioQ 
in  Older  to  nay  debts  of  said  succesmon  to 
the  amount  of  $46,000,  of  which  $6,000  wa« 
alleged  to  be  due  to  Sparrow  &  Montgonuerr,  as 
attorneys  of  the  estate,  an  order  was  obtained 
from  the  parish  court  for  the  sale  of  the  same 
for  cash,  and  that,  after  a  single  ad  verttaement 
in  an  obscure  paper,  the  plantation  was.  with- 
out the  knowledge  of  the  oomplahiant,  or  the 
said  Frederick  W.   Boyd,    on   October    20, 
1868,  fhiuduiently  adjudicated  to  Wyly  for  tbe 
said  sum  of  $2,583.06,  being  at  the  rate  of  $1.50 
per  acre  for  the  said  lands.    The  bill  further 
alleges  that  the  fraudulent  character   of  tbe 
transaction  was  well  known  to  Wyly,  wbo  par> 
tidpatod  therein  and  who  thereby  becajne  % 
purchaser  of  the  said  plantation  in  bad  faith, 
and  should  be  held  in  equity  to  have  aoquired 
the  legal  title  to  the  said  Raleigh  PlantaUon  in 
trust  for  the  complainant,  responfdble  to  ber 
from  the  date  of  his  purchase  for  the  rents  said 
revenues  thereof.    The  bill   further    alleges 
that  shorUy  after  the  adjudication  of  tbe  plan- 
tation to  Wyly  he  sued  out  in  tbe  proper  ooort 
a  process  known  to  the  law  of  Louisiana  mm  a 
monition,  alleging  that  he  was  an  innocent  tbird 
party,  wbo  lutd  purchased  tbe  plantation  in 


good  faith,  and  praying  for  an  adjodicatioii  of 
homologation  of  title,  whici 


entered. 


184  U.  S. 


1887. 


fiOTD  V.  WtLT. 


96-107 


The  bin  chaigM  that  under  the  laws  of  Loa- 
iaiana  said  ludgment  of  homologatioii  of  title 
extendit  omy  to  the  core  of  delects  of  form, 
and  not  to  the  validatioD  and  ratificatiou  of 
acts  of  fraud  and  spoliatioD,  such  as  are  al- 
leged to  have  iDfected  the  pretended  purchase 
odfsaid  property  by  Wyly.  The  bill  calls  for 
answers,  but  not  under  oath,  and  prays  for  a 
decree  declaring  the  pretended  sale  of  the  Ra- 
leigh Plantation  by  the  said  Egelly  to  Wyljr  on 
October  20, 1868,  to  be  collusive,  fraudulent, 
nuU  and  void,  and  that  Wyly  was  a  purchaser 
thereof  in  bad  faith,  and  that  he  be  required 
to  deliver  possession  thereof  to  the  complain- 
ant, to  accoun^  to  her  for  the  fruits  and  reve- 
nues  thereof,  and  for  ^neral  relief. 

The  defendants,  Wiley  and  Egelly,  answered 
the  bUl,  setting  up  various  technical  objections 
to  its  frame  in  bar  of  the  relief  prayed,  and 
flOll  ^^  denying  positively  and  circumstantially 
all  allegations  therein  imputing  or  charging 
fraud  in  the  sale  and  purchaw  of  the  said 
plantation. 

The  cause  was  heard  upon  the  pleadings  and 
full  proofs,  when  the  court  found  that  Wyly 
had  acquired,  by  the  proceedings  referred  to,  a 
valid  title  to  the  property  without  fraud  in  fact 
or  in  law  on  his  part,  and  was  entitled  as  a  pur- 
chaser in  TOod  faith  to  the  protection  of  the  de- 
fense based  upon  the  statutory  prescription  of 
ten  years.  The  bill  was  accordingly  dismissed; 
from  which  decree  this  appeal  is  prosecuted. 

Jfessff .  Robert  Matt  and  Wm.  A*  Maorxt 

for  appellant: 

That  the  rtslief  prayed  for  in  the  bill  should 
have  been  granted,  see  Ptyche  v  Paradol,  6  La. 
806. 

Where  a  legacy  Is  given  to  two  jointly,  one 
cannot  sue  for  it  alone;  although  where  there 
are  several  legacies  each  may  sue  for  his  own. 

1  Dan.  Ch.  PL  &  Pr.  201,  211. 

A  legatee  may  sue  alone  for  his  own  legacy. 

A  particular  legatee  may  pursue  specific 
property  aliened. 

JieLeod  v.  Drummcnd^i,  Yes.  Jr.  868;  8,  C, 
17  Ves.  Jr.  167;  1  Stoiy,  Eq.  Jur.  §  424. 

No  previous  acceptance  of  the  succession  is 
necessary  before  bringing  suit. 

(TDondld  V.  Lobm,  2l4u  801;  0.  Code,  La. 
162,  art.  74. 

He  who  assumes  the  quality  of  heir  in  a 
Judicial  proceeding  accepts  the  succession. 

Le  Ceme  ▼.  Cottin,  2  Mart  N.  8.  475:  Le 
P^e  V.  N.  0.  OasUght  d  B.  Oo.l  Bob.  (La.) 

Against  a  spoliator  or  unlawful  possessor  of 
succession  property,  a  Joint  heir  or  proprietor 
may  maintiun  a  petitory  action  for  tlie  entire 
property,  without  Joining  with  him  in  the  ac- 
tion his  coheirs  or  coproprietors. 

Dufour  ▼.  Can^iwic,  11  Mart  718;  P^airmm 
Oriee,  6  La.  Ann.  285;  Compton  ▼.  Mathetes,  8 
La.  184. 

There  is  no  law  requiring  a  particular  legatee 
in  any  case  to  give  security  for  the  payment  of 
other  legatees  or  of  creditors. 

C.  C.  1012, 1671  (1664);  Bwscmion  cf  FUk,  8 
La.  Ann.  707;  8ueee9$ionifBautte,901jiL  Ann. 
128. 

Nor  is  it  necessary  that  the  particular  leffatee 
should  have  bad  poiieioion  or  seisin  of  the 
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sjpedflc  property  bequeathed  to  him,  and  been 
dispossessed  of  it,  in  order  to  enable  him  to 
maintain  an  action  to  recover  it  from  an  unlaw- 
ful possessor  or  spoliator,  claiming  title  to  it 
\mder  a  collusive  and  fraudulent  sale  by  an 
executor  or  administrator. 

Art  1680,  C.  C;  Ftychs  v.  Paradol,  6  La.  866; 
C.  P.  43. 

All  claims  to  real  property  belong  to  courts 
of  ordinary  jurisdiction. 

(/Donogan  v.  Knox,  11  La.  888;  DoncUdion 
V.  Dormf,  4  Mart.  N.  8.  5(19;  CasaTiova  v. 
Acogta,  1  La.  188;  Lesassier  v.  Le$as$ur,  15  La. 
55;  Triehel  v.  Borddon,  9  Rob.  (La.)  191; 
Choppin  V.  Forstall,  28  La.  Ann.  808;  Pratt  v. 
NorUiam,  5  Mason,  95;  Midioud  v.  Oirod,  45  U. 
8.  4  How.  503  (11: 1076);  Oaina  v.  Hennen,  65 
U.  8.  24  How.  558  (16: 770). 

In  Louisiana  relief  will  be  afforded  in  courta 
of  ordinary  jurisdiction,  against  proceedings 
and  judgments  of  courts  of  probate,  where  ef- 
fected by  fraud  and  collunon.  The  equity 
iurisdiction  of  the  Courts  of  the  United  States 
is  not  affected,  nor  its  remedies  limited,  by  state 
practice  or  legislation. 

Papne  v.  Hook,14  U.  8.  7  WalL  425  (19: 260) 
and  cases  there  dted.  Dupuy  v.  Bemisi,  2  La. 
Ann.  509:  8/uslton  v.  Tijln,  47  U.  8.  6  How. 
185  (12: 897);  OilUipie  v.  TmteheU,  84  La.  Ann. 
299. 

€k>mplainanf  s  right  of  action  is  not  barred 
by  prescription,  by  the  law  of  Louisiana. 

Art  85&.  La.  Civil  Code. 

A  total  defect  of  citation  or  notice  does  nol 
come  within  the  scope  of  the  rule  of  prescrip- 
tion enacted  by  article  8548;  nor  do  defects  m 
Judicial  proceedings  or  sales  attributable  to 
fraud  and  collusion  of  parties. 

Morton  v.  Beynoldt,  4  Rob.  (La.)  26;  Mo- 
CluMkey  v.  WM,  4  Bob.  (La.)  202;  Qaine9  v.  N. 
0,  78  U.  8.  6  WalL  642  (18:950):  Qaine$  v.  Be 
la  Onrix,  78  U.  8.  6  Wall.  720  (18:966). 

By  the  Code  of  Practice,  arta.  1017, 101^,  it 
is  essential  to  the  i^idity  of  a  proceeding  to 
remove  an  executor,  that  the  action  shoula  be 
commenced  bv  petition  and  citation,  and  be 
conducted  in  the  usual  form. 

Scott  V.  La%D9on,  10  La.  Ann.  547;  Sueeeuion 
of  Winn,  27  La.  Ann.  688;  Bueceitionof  White, 
9  Bob.  (La.)  858;  Suceeaian  qf  QuiJheau,  25  La. 
Ann.  474. 

The  order  removing  F.  W.  Boyd  from  the 
executorship,  having  been  made  without  cita- 
tion, notice  or  appearance,  was  a  nullity. 

When  a  Judgment  is  absolutely  null,  anyone 
having  the  least  interest  in  opposing  its  dOfect 
may^  at  any  time  and  in  any  form  ox  proceed- 
ing, have  such  nullity  pronounced. 

(iaine  v.  Maye%,  2  Bob.  (La.)  610;  Oon&ry  v. 
Bn^^ord,  80  La.  Ann.  692. 

The  probate  court  cannot  have  JurisdictioD 
to  order  the  sale  of  property  unless  its  Juris- 
diction is  invoked  by  parties  lawfully  entitled 
to  do  so,  and  imless  those  against  whom  the 
Judgment  is  to  have  effect  are  notified  of  the 
prooeedinff,  by  citation  or  other  lawful  process^ 
or  unless  Uiey  voluntarily  appear. 
,  BowM  V.  me,  50  U.  8. 9  How.  850  (18: 170); 
WaldMi  V.  Oraig,  89  U.  8. 14  Pet.  154  (10:  897). 

The  complainant  was  an  indispensable  party 
to  any  suit  to  subject  that  property  to  the  pay- 
ment of  the  testator's  debts. 

Jkriooouri  v.  Jo/oche,  1  La.  Ann.  214. 
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The  Judgmeat  under  which  the  Raleigh  Plan- 
tatioD  was  sold  to  Wyly  was  void,  for  want  of 
jurisdiction  in  the  court  which  rendered  it 

Nation*  ▼.  Johnson,  65  U.  8.  24  How.  200 
06: 630);  Baldwin  v.  Hale,  68  U.  8. 1  Wall  288 
(17: 684). 

The  purchaser,  at  a  sale,  under  and  hy  virtue 
of  a  void  Judgment,  is  without  title. 

Freeman,  Executions,  §  20. 

Defendant  cannot  protect  himself  in  the  en- 
oyment  of  the  fruits  of  his  fraud  and  spoliation 
ij  the  effect  of  the  process  of  monition. 

Citv  Bank  ▼.  Walden,  1  La.  Ann.  46. 

Tbis  demurrer  is  utterly  untenable. 

Shelton  v.  2¥jWn,  47  XL  8.  6  How.  186  (12: 
897);  ikindi  Y.  Codwise,  4  Johns.  688;  Muse  t. 
Yarborough,  11  La.  631;  Martin  v.  Smith,  1 
DHL  86. 

Inadequacy  of  the  price  may  be  so  gross  as 
to  sbock  the  conscience,  and  amount  in  itself 
to  conclusive  and  decisiye  evidence  of  fraud. 

Coles  V.  Treeothick,  9  Ves.  Jr.  246;  JJnd&t^ 
hiU  V.  Hormod,  10  Ves.  Jr.  219;  CbpM  v.  Midaie- 
ton,  2  Madd.  410;  Stilwell  ▼.  Wilkins,  Jacob, 
280;  Peacock  v.  Evans,  16  Ves.  Jr.  612;  Qwynne 
▼.  Beaton,  1  Bro.  Ch.  9;  Owood  v.  Franklin,  2 
Johns.  Ch.  23;  8.  C.  14  Johns.  627;  Perry, 
Truste.  §  810;  Scott  v.  Tyler,  2  Dick.  726. 

Messrs,  4.  R.  BeckwiU&  and  John  T. 
Ludelin^,  for  appellees: 

The  nlamtLflf,  a  married  woman,  is  not  an- 
thorizea  to  brinff  tbis  suit 

Daniell,  Ch.  PI.  109. 

The  succession  of  James  RaH^  is  still  un- 
settled in  the  Probate  Court  of  Eiast  Carroll; 
the  succession  and  heirs  axe  both  necessary 
parties. 

The  debts  must  be  paid  before  any  legacies 
can  be. 

CivU  Code,  art  1671;  N.  0.  ▼.  Prats,  10  Rob. 
QLia.)  469;  Tucker  y.  Beatty,  18  Rob.  (La,)  648; 
Pltelan  y.  Aas,  26  La.  Ann.  879;  Brown  y.  Jacobs, 
24«Ija.  Ann.  680. 

Fraud  is  not  to  be  presumed. 

2  Stoiy,  £q.  Jur.  199. 

The  complainant  has  never  tendered  the 
purchase  money. 

Barrelii  v.  Oauche,  24  La.  Ann.  824;  Janin 
v.  Franklin,  4  La.  198;  Barrett  v.  Bullard,  19 
La.  281;  Stockton  v,  Downey,  6  La.  Ann.  681; 
Chambers  v.  Wortham,  7  La.  Ann.  118;  Brown 
V.  Bowny,  80  La.  Ann.  174. 

The  judgments  are  all  final  and  conclusive 
against  all  persons. 

Code  Practice,  698,  618;  Meraan  v.  Locke,  28 
La.  Ann.  807;  Shields  v.  Chase,  82  La.  Ann.  409; 
Succession  of  Quin,  30  La.  Ann.  947;  McOoon 
V.  Scales,  76  U.  8. 9  Wall.  30  (19: 647). 

The  prescri]>tion  of  five  years  under  article 
8643  cures  aU  informalities  in  public  sales. 

Davis  V.  Qaines,  104  U.  8.  399  (26:762); 
WeUs  Y.Wells,dO  La.  Ann.  939;  BiekneU  v. 
Comstock,  113  IJ.  S.  149  (28: 962). 

The  defendant,  Wyly,  is  protected  by  the 
decree  or  judCTpent  of  Uie  probate  court  order- 
ing the  sale.  He  is  not  required  to  look  beyond 
the  Judgment  of  the  court  having  jurisdiction 
of  the  thing. 

Succession  of  Qemon,  14  La.  Ann.  622;  La- 
lanne  v.  Moreau,  18  La.  431 ;  WoodsY.  Lee,  21  La. 
Ann.  607;  State  v.  Gordon,  18  La.  Ann.  680; 
Succession  of  Hdjrand,  18  La.  Ann.  493^  Hump- 
son  v.  Tolmie,  27  U.  8. 2  Pet  166  (7r88^;  DaoU 
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V.  Qaines,  104  U.  8.  891  (26: 769);  Oriawm  v. 
AMtoT,  43 U.  8.  2  How.  319(11: 283);  Oomkoek 
V.  Crawford,  70  U.  8.  3  WalL  403  (18:87); 
NewU  V.  Norton,  70  U..8. 8  Wall.  267  a8: 278). 

Mr,  Justice  Matthews  delivered  the  oi^n- 
ion  of  the  court: 

The  first  point  raised  in  argument  on  the 
part  of  the  complainant  is  as  to  the  validity  of 
the  proceedinfi^  in  the  Court  of  East  Carroll 
Parish,  by  which  Frederick  W.  Boyd  was,  in 
the  language  of  the  Louisiana  law,  dckituted  of 
his  office  as  dative  testamentary  executor,  and 
the  defendant  Eeelly  substituted  in  his  place. 
It  is  alleged  in  the  bill,  and  insisted  upon  in  ar- 
gument, that  this  proceeding  ^as  baa  without 
any  actual,  and  without  any  legal  constructive 
notice  to  Bo^d  and  that  it  is,  therefore,  niitl 
and  void.  It  is  charged  as  a  consequence,  that 
Egclly  became,  not  the  rightful  executor,  but 
executor  de  son  tort^  and  that  of  tbis  Wyly  had 
notice  imputed  to  liim  by  law  because  snown 
jy  the  record.  It  is  thence  argued,  as  an  infer- 
ence reasonably  to  be  deduc«i,  that  the  pro- 
ceeding must  have  been  in  pursuance  of  the 
fraud  diarced  in  the  bill,  and,  taken  in  connec- 
tion with  the  subsequent  proceedings  and  their 
result,  constitutes  proof  of  the  fraud  charged. 

It  appears  from  a  transcript  of  the  recora  of 
the  proceedings  in  question,  that  on  July  16, 
1868,  there  wns  filed  in  the  office  of  the  Parish      { 
Court  for  the  Parish  of  Carroll,  a  petition  on 
behalf  of  certain  creditors  of  the  succession  of 
James  Railey,  among  whom  are  named  £d> 
ward  Sparrow  and  J.  W.  Montgomery,    in 
which  it  is  alleged  that  Frederick  W.  Boyd, 
after  qualifying  as  dative  testamentary  execu- 
tor in  1866,  had  leased  out  the  plantation    for 
one  year  and  cultivated  it  himself  during  the 
year  1867;  that  he  had  never  filed  any  account 
of  his  administration,  but  had  appropriated 
and  used  the  rents  and  revenues  ox  the  estate 
for  his  individual  benefit,  without  paving  any 
of  the  creditors  any  portion  of  their  just  dues; 
that  he  had  abandoned  his  administration,  and. 
had  no  domicil  or  residence  in  the  State,  and 
was  permanently  absent  therefrom;  that  be  had 
never  given  any  sufficient  bond  for  the  faitl^ 
fulness  of  his  administration,  the  sureties  there- 
on being  insolvent,  and  had  no  propertv  in  tlie 
parish,  nor  in  the  State,  and  that  he  haa  left  no 
power  of  attorney  authorizing  anyone  to  rep- 
resent him  in  the  management  of  the  est&ic 
The  petitioners,  therefore,  praved  that  the  of  > 
fice  of  the  said  Boyd  and  the  admin  tstratioii  of 
the  estate  misht  be  declared  to  be  vacated  mod 
uurepresentea;  that  Boyd  be  decreed  to  lia 
abandoned  his  trust,  and  that,  in  order  to  pi  _ 
tect  the  interest  of  the  creditors,  an  adirtlni! 
trator  be  appointed  to  finish  the  administrat^ton 
of  the  estate,  and  that  Egelly  be  appointed 
thereto.    This  petition  was  signed  on  behaif^  of 
the  petitioners  by  Sparrow  and  Mont^mcir  v  «hs 
their  attorneys,  and  was  verified  by  the  a£6ki«^ 
vit  of  Mont^meiy. 

Among  the  papers  on  file  in  the 
this  proceeding  in  the  ^rish  court  appears 
styled  ''Opposition  of  F.  W.  Boyd,**  wtxie 
as  follows: 


rtxida  ia 


To  the  Hon.  Geo.  C.  Benham,  Parish  JmdjEn 
hi  and  for  the  Parish  of  Carroll,  St&£eof 
Louisiana: 

"  The  petition  of  Frederick  W.  JSoyd^  ^  ^^^ 
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dent  of  tbe  State  of  Mississippi,  with  respect 
shows  that  he  is  the  duly  appointed  executor  of 
the  lost  will  and  testament  of  Jas.  Railey,  late 
resident  of  joor  said  parish  and  State;  that  he 
has  duly  administerea  the  property  of  the  sno- 
oession  of  the  said  Rafley  since  nls  appoint- 
ment and  confirmation  as  executor  under  the 
will. 

"  Petitioner  further  shows  that  an  application 
has  been  made  to  your  honorable  court,  praying 
that  C.  R  Egelly,  Esq.,  be  appointed  datiye 
testamentary  executor  of  the  said  succession, 
notwithstanding  your  petitioner  is  acting  as  ex- 
ecutor of  the  same. 

"  Wherefore  your  petitioner  prays  that  the 
said  application  be  rejected,  and  that  the  said 
applicant  pay  all  costs  of  this  proceeding,  and 
for  all  general  relief." 

This  is  signed  by  Goodrich,  Pilcher  and 
Montgomery,  as  attorneys.  There  are  no  offi- 
cial marks  upon  it  showing  the  fact  or  date  of 
its  being  filed.  The  testimony  of  Charles  M. 
Pilcher,  one  of  the  firm  who  signed  it,  is  that 
the  document  was  written  bv  him  from  a  mem- 
orandum given  to  him  by  his  partner,  Qood- 
rich,  who  was  the  member  of  the  firm  who  had 
charge,  during  the  administration  of  Boyd,  of 
the  business  m  the  succession  of  the  Ralley  es- 
tate. The  witness  states  that  the  paper  was 
prepared  and  filed,  as  he  believes,  on  behalf  of 
Boyd,  by  virtue  of  authority  of  the  firm  to  act 
for  him;  and  he  states  as  his  belief,  that  when 
prepared  and  filed  it  was  upon  a  full  sheet  of 
paper,  upon  the  back  of  which  the  style  of  the 
case  was  noted,  and  on  which  would  also  be  in- 
dorsed the  fact  and  date  of  its  being  filed  in 
court,  and  that  the  paper  bears  evidence  of 
having  been  since  mutilat^  by  this  half  sheet 
being 'torn  off.  P.  P.  Montgomery,  the  only 
other  surviving  member  of  the  firm  whose  name 
appears  signed  to  the  paper  in  question,  was 
examined  as  a  witness,  and  has  no  recollection 
of  the  paper  nor  of  the  transaction,  but  testifies 
that  the  document  is  in  the  handwriting  of  his 
partner,  Pilcher.  Another  witness,  R.  J.  Lon- 
don, testified  that  he  was  deputy  clerk  of  tbe 
court  at  the  time  when  these  proceedings  took 
place,  and  having  examined  the  document, 
stated  that  he  believed  it  to  be  tbe  original  op- 
position of  Boyd  to  the  appointment  of  C.  K. 
Egelly ;  that  his  impression  is  that  it  was  marked 
filed,  and  put  among  the  mortuary  papers  of 
the  succession  of  James  Hailey  by  himself  ss 
deputy  clerk,  though  the  part  of  the  sheet  upon 
which  the  title  was  written  and  the  filing  in- 
dorsed thereon  seemed  to  have  been  torn  off. 
Tbe  handwriting  is  that  of  Charles  M.  Pilcher. 
He  says:  "  I  know  that  an  opposition  was  filed, 
and  my  impression  is  that  the  document  marked 
B  is  the  one.  The  opposition  I  refer  to  was 
regularly  filed  and  put  away  among  the  mort- 
uary papers,  as  was  customary  in  like  cases." 

ftederick  W.  Boyd  was  not  called  by  the 
complainant  as  a  witness,  though  he  was  a  party 
defendant  in  the  cause,  having  entered  his  ap- 
pearance in  person,  but  filed  no  answer,  per- 
mitting a  decree  to  be  taken  against  him  lE)y 
default.  If  the  facts  were  as  alleged  on  behalf 
of  the  complainackt,  that  this  proceeding,  by 
which  he  was  removed  from  his  office,  was 
without  notice  to  him,  the  fact  could  easily  have 
been  established  by  his  oath.  Tbe  aUegations 
contained  in  the  petition  for  his  removal,  that  he 
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had  abandoned  iiis  duties  and  deserted  his  trust 
as  dative  testamentary  executor  of  the  estate  of 
Railey,  and  that  he  had  no  domlcfl  or  place  ol 
residence  in  the  locality  or  in  the  State,  are  not 
denied  by  him;  nor  does  he  deny  that  the  firm 
of  Goodrich,  Pilcher  &  Montgomery  were  «i- 
thorized  to  oppose  the  application  for  his  re> 
moval,  and  tnat  they,  in  lact,  appeared  for  him 
for  that  purpose.  The  conclusion,  therefore, 
cannot  be  resisted  that  he  waa  an  actual  party 
to  the  proceeding  which  resulted  in  his  removid 
from  his  office  as  executor,  and  that  the  ap- 
pointment of  Egellv  in  his  place,  to  continnt 
the  unfinished  administration  of  the  succession, 
was  valid. 

The  next  point  urged  in  support  of  the  equity 
of  the  bill  is  that  the  sum  at  which  the  planta- 
tion was  valued  by  the  appraisers  and  sold  to 
the  defendant  Wyly  is  so  grossly  inadequate, 
compared  with  the  true  value  of  the  property, 
as  to  shock  the  conscience  of  the  court,  and  to 
furnish  full  proof  of  the  fhmdulent  means  by 
which  it  was  effected,  and  of  the  fraudulent 
motives  and  intent  of  the  parties  in  effecting  it 
A  laige  mass  of  testimony  in  the  case  bears 
upon  this  point.  It  is  undoubtedly  .cue  that, 
compared  with  the  previous  apprsisements  of 
the  property  and  with  its  real  value  prior  to  the 
breaking  out  of  the  Civil  War  in  1861,  the  price 
at  which  the  plantation  was  sold  to  Wyly  ap- 
pears  grossly  out  of  proportion ;  and  several  wit-  L  ^ "» 1 
nesses  are  caUed  who  do  testify  that  the  appraise- 
ment was  below  what  it  ought  to  have  been,  when 
made  in  1868.  On  cross  examination ,  however, 
some  of  these  very  witnesses  also  show  by  their 
testimony  that  t^e  standuxl  in  their  own  minds 
by  which  they  test  the  fairness  of  the  appraise- 
ment is  their  opinion  of  the  intrinsic  value  of 
the  property  to  hold  and  to  use  in  reference  to 
the  future,  and  not  the  actual  market  value  of. 
the  property  at  the  time  to  be  sold  for  cash. 

It  also  abundantly  appears  from  the  evidence 
in  the  cause  that  immediatel)r  at  the  close 
tbe  war  in  1 865,  and  during  that  y eai  and  the  f  o  • 
lowing  year  1866,  there  were  a  great  many  spec- 
ulative enterprises  entered  into  by  persons  from 
tbe  Northern  States  investing  large  sums  of 
cash  capital  in  the  cultivation  of  cotton  planta- 
tions in  the  expectation  of  larsce  profits.  These 
exi)ectations  were  not  realizea;  on  the  contrary, 
almost  universally  they  resulted  in  disaster,  the 
pecuniary  losses  usually  absorbing  the  entire 
amount  invested.  A  reaction  immediately  set 
in,  producing  a  corresponding  depression  in 
vaJues.  There  was  scarcely  any  cash  capital 
in  the  country  for  investment  In  addition  to 
this,  the  labor  of  the  country  was  disorganized 
as  a  result  of  the  war,  and  of  the  political  and 
social  disorders  whic^  followed  it.  According 
to  the  proof  in  the  case,  this  disorganization 
seemed  so  complete  and  so  hopeless  as  to  par- 
alyze the  business  and  industry  of  the  com- 
munity, and  to  lead  quite  a  number  to  such  a 
despau*  of  the  situation  as  to  induce  them  to 
abandon  the  country  in  order  to  better  their 
fortunes  by  emigration  to  Mexico  and  South 
America.  The  result  of  the  testimony  on  this 

Joint  is  stated  very  moderately  by  the  District 
udge,  Boarman,  in  his  opinion  in  this  case,  in 
the  following  extract,  18  Fed.  Rep.  855: 

**  In  the  early  years  after  the  war,  the  testi- 
mony in  this  case  afllrms  what  is  historically 
known  to  be  true,  that  the  section  of  the  State 
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writ  of  attachment,  whidi  be  alleges  was  exe- 
cuted by  a  seizure  of  tbe  def eudant's  property, 
heiug  the  same  as  that  levied  on  by  tbe  mar- 
sbal  In  tbe  actions  in  the  circuit  court;  that  sub- 
sequently judgment  was  rendered  in  his  favor 
for  the  amount  of  bis  claim  and  interest,  on 
which  a  writ  of  JL/a,  was  issued  to  the  ^er- 
iff  of  said  dvil  district  court,  directing  the 
seizure  and  sale  of  the  same  property  to  satisfy 
bis  ludgment;  that  the  sheriff  was  obstructed 
in  the  execution  of  said  writs,  and  the  petitioner 
prevented  from  realizing  the  fruits  thereof  by 
Uie  fact  that  the  property  subject  to  his  attach- 
ment is  in  the  actual  custody  of  the  Marshal  of 
the  United  States.  The  petition  particularly 
sets  out  the  facts  constituting  a  conflict  of  Ju- 
risdiction to  be,  that  on  the  morning  of  the  29th 
of  October,  188KB,  when  it  was  claimed  that  the 
sheriff  had  made  his  levy  under  the  petitioner's 
writ  of  attachment,  he  found  at  the  store,  claim- 
ing to  exercise  rights  of  possession  and  control, 
deputy  marshals  of  the  circuit  court  in  charee 
[1341  as  keepers,  and  in  execution  of  writs  of  attach- 
ment issued  from  that  court;  that  at  the  time 
of  the  seizure  made  by  the  sheriff  no  valid  or 
legal  virrit  had  issued,  from  the  circuit  court; 
\}Ski  the  writ  or  writs  under  which  the  marshal 
or  bis  deputies  were  holding  and  claiming  to 
hold  the  property  had  been  issued  on  Sunday, 
October  28,  18B3,  and  were  absolutely  null  and 
void,  both  by  common  law  and  the  statute 
law  of  Louisiana;  that  said  writs  so  issued  on 
Sunday,  on  account  of  thehr  illegalitv,were  dis- 
continued and  abandoned  by  the  plaintiffs  in 
the  several  suits  in  which  they  had  been  issued; 
that  other  writs  subsequently  issued  in  the  same 
actions  were  issued  to  the  marshal,  and  under 
them  he  detained  the  property,  which,  however, 
in  the  mean  time  bad  become  subject  to  the 
seizure  under  tbe  petitioner's  writ  in  the  hands 
of  tbe  sheriff.  The  petition  prays  that  the  prop- 
erty in  the  custodv  of  the  marshal  then  adver- 
tised for  sale  should  be  restored  to  and  placed 
in  the  hands  of  the  dvil  sheriff,  to  be  sold  un- 
der the  petitioner's  writs  of  execution,  in  order 
that  the  proceeds  mi^t  be  distributed  by  the 
dvil  district  court,  or,  if  sold  by  the  marshal, 
that  the  proceeds  of  the  sale  be  ordered  to  be 
paid  over  to  the  dvil  sheriff,  to  be  distributed 
by  the  dvil  district  court,  and  also  "  for  such 
other  and  further  aid,  remedy,  and  relief  as  the 
nature  of  the  case  may  require  and  law  and 
equiQr  permits."  This  petition  of  intervention 
was  filed  by  leave  of  tiie  court,  and  with  it  a 
transcript  of  the  proceedings  in  the  civil  dis- 
trict court  in  the  case  of  Gumbd  against  Drey- 
fus. The  motion  of  the  intervener  for  a  stay 
of  the  marshal's  sale  of  tiie  goods  levied  on  was 
denied;  and  thereupon,  on  January  31,  1)^, 
by  leave  of  the  drcuit  court,  an  amended  and 
supplemental  petition  of  intervention  ^hf  filed 
by  him,  and  also  on  the  8th  of  March,  lbt54,  a 
second  supplemental  petition.  In  these,  the  pe- 
titioner claims  that  if  it  be  held  in  fact  and  in 
law  that  the  marshal  of  the  circuit  court  had 
effected  a  seizure  of  the  property  attached, 
which  vested  the  Jurisdiction  of  the  circuit 
court  as  to  its  dispodtion  and  the  distribution 
of  its  proceeds,  and  rendered  impossible  any 
actual  seizure  or  physical  control  over  the  prop- 
erty by  the  dvil  sheriff,  the  intervener  h  en- 
tiUod  to  have  his  attachment  recognized  by  the 
circuit  court,  and  to  share  in  the  £stributicn  of 
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the  proceeds  of  the  property  accordine  to  prior- 
ity of  time  of  seizure  under  the  laws  of  the  Stute; 
and  alleges  that,  tn  addition  to  the  efforts  mmlo 
and  proceedings  had  in  behalf  of  the  intervener, 
the  United  States  Marshal  had  been  served  witii 
interrogatories  as  garnishee,  and  in  every  legal 
and  practicable  way  notified  of  the  writ  held 
by  the  sheriff,  whereby  a  valid  seizure  was  ef- 
fected on  petitioner's  behalf,  to  take  rank  ac- 
cording to  the  time  at  which  it  was  thus  execut- 
ed, and  claims,  in  consequence,  to  be  entitled 
to  payment  out  of  the  fund  in  preference  to  all 
other  attaching  creditors. 

The  attaching  creditors,  plaintiffs  in  the  cir- 
cuit court,  were  made  parties  to  these  petitions 
of  intervention,  to  which  they  appearea  and  an- 
swered. The  cause  came  on  for  hearing  in  the 
circuit  court,  and  Judgment  was  rendered 
therein  dismissing  tbe  petitions  of  intervention 
and  distributing  the  entire  fund  in  court,  being 
the  proceeds  of  the  sales  of  the  attached  prop- 
erty, to  the  other  parties  phiintiffs  in  the  at- 
tachments in  that  court  The  facts  in  relation 
to  the  levies  under  the  attachments  are  found 
by  the  court  as  follows,  20  Fed.  Rep.  426: 

'*  Various  creditors  bad  obtained  aiincliments 
on  Sunday  in  this  court  which  were  also  levied 
on  Sunday.  The  same  and  other  creditors  ob- 
tauaed  attachments  in  several  suits  also  in  this 
court,  some  early  Monday  morning,  shortiy  af- 
ter  midnight,  and  others  between  8  ana  10 
o'clock  A.  M.,  which  were  also  levied  upon  the 
same  property. 

"Tbe  intervener  had  obtained  his  writ  from 
the  state  court  on  Saturday.  Early  Monday 
momine,  shortly  after  midnight,  and  while  the 
marshiu  was  holding  possession  of  the  property 
under  the  Sunday  wnt  alone,  the  sheriff  came 
to  the  store  where  the  proper^  was  situated  for 
the  purpose  of  serving  the  writ  and  demanded 
entrance,  which  the  marshal  refused.  The 
sheriff  placed  his  keepers  around  the  building 
and  ^uflArded  the  same  continuously  down  to 
the  tune  of  the  sale,  and  served  notice  of  seiz- 
ure and  subsequently  process  of  garnishment 
upon  the  marshal  in  charge  of  the  store  (before 
the  service  of  any  of  the  Monday  writs),  who 
had  executed  the  process  of  attachment  from 
this  court.  The  marshal  preserved  his  posses- 
sion without  interruption  from  the  moment  of 
seizure  down  to  the  time  be  sold  the  property 
under  the  Monday  writs,  the  Sunday  writs 
having  been  abandoned.  The  property  seized 
was  the  wines  and  brandies,  etc.,  Uie  stock  of 
a  wholesale  liquor  store." 

The  grounds  of  law  on  which  the  circuit 
court  denied  the  right  of  the  intervener  to  par- 
ticipate in  the  distribution  of  the  proceeds  of 
the  sale  are  stated  as  a  condusion  of  law,  as 
follows: 

"  1.  As  to  the  effect  of  what  was  done  by  the 
sheriff,  nothing  is  before  the  court  except  the 
proceeds  of  a  s3e .  They  and  they  alone  can  have 
an  award  who  show  title,  and,  since  all  claim 
under  process  against  the  property  of  a  com- 
mon debtor,  those  alone  who  show  a  levy  of 
the  process  upon  the  property.  For  tn  this 
State  the  issuance  and  existence  of  the  process 
create  no  lien.  It  disposes  of  this  part  of  the 
case  to  say  that  the  sheriff  made  no  seizure,  no 
caption  of  the  property;  Its  possession  was  with- 
held from  him  and  access  to  it  was  forcibly  de- 
nied biro.    Whether  this  was  done  under  r.olor 
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of  good  or  bad  writ,  or  without  any  writ,  all 
seizure  was  prevented  and  no  lien  was  effected. 
This  would  end  the  case  of  the  intervener  as  to 
any  privilege  upon  the  fund,  unless  he  can  main- 
tain that  the  marshal,  holding  under  color  of 
a  writ  from  this  court,  can  be  made  to  hold  also 
under  a  writ  from  the  state  court  subsequently 
served  by  the  garnishment  process.  The  au- 
thorities for  thu  proposition  cited  are  Pattenon 
V.  Stephenson,  77  ^lo.  329,  and  £ate$  v.  Dayt, 
17  Fed.  Rep.  167.  Those  cases  are  put  by  the 
courts  whidi  decided  them  upon  a  Statute  of  the 
State  of  Missouri,  which  was  deemed  to  have 
been  adopted  by  the  Practice  Act  of  Congress 
regulating  the  procedure  in  the  federal  courts. 
In  Louisiana  we  have  no  such  statute,  and 
there  is,  therefore,  no  need  to  discuss  the 
qu^tion  as  to  what  would  be  the  legal  conse- 
quences if  one  existed.  In  this  State  the  courts 
are  to  be  guided  by  the  doctrine  which  is  set- 
tled by  the  cases  of  Bagan  v.  Lueas,  85  U.  8. 
10  Pet  400  [9:  4701  and  Taylor  v.  Carryl,  61 
U.  8.  20  How.  583  [15:1028],  to  the  effect  that 
when  property  susceptible  of  manual  delivery 
has  been  seized  and  to  held  by  the  officer  of  and 
riSTi  u^^^^f  process  from  the  court  of  one  jurisdic- 
*■  J  tion,  it  is  incapable  to  be  subjected  to  seizure  by 
another  officer  of  and  under  process  from  the 
court  of  another  iurisdiction.  The  authorities 
are  collated  in  Wumer  v.  Atlanta  d:  R.  A.  L,  R, 
Go.  2  Woods,  427, 428.  It  follows,  then,  that 
since  the  goods  were  and  continued  to  be  in  the 
physical  possession  and  custody  of  the  marshal, 
under  wnts  of  this  court,  the  mtervener  could 
have  acquired  and  did  acquire  no  interest  in 
the  goodb  under  his  writ  from  the  state  court, 
and  ne  can  have  no  claim  to  the  proceeds  arisi'^g 
from  their  sale." 

Proceeding  further  in  its  judgment  to  deter- 
mine the  order  of  priority  of  the  creditors  who 
attached  under  the  writs  from  that  court,  the 
circuit  court  said:  "No  right  is  claimed,  and  no 
right  could  have  been  acquired,  under  the  Sun- 
day writs  or  seizures.'  The  statute  prohibits 
SO.  P.  an  307)  the  institution  of  suits  and  all 
udicial  proceedings  on  Sunday.  The  question 
then  is  as  to  the  prioritv  of  the  attachments 
which  were  issued  on  Monday,  t.  «..  after  12 
o'clock  on  Monday  morning."  The  judgment 
then  proceeds  to  award  priority  among  these 
writs  according  to  the  order  in  which  they  were 
levied,  after  they  came  into  the  possession  of 
the  marshal,  by  him.  On  the  trial  of  the  issues 
upon  the  petitions  of  intervention,  as  appears 
by  a  bill  of  exceptions  in  the  record,  the  inter- 
vener offered  in  evidence  a  transcript  of  the 
proceedings  and  Judgment  of  the  Oivil  District 
Court  for  the  Parish  of  Orleans  in  the  suit  in 
which  he  was  plaintiff  against  Dreyfus,  to  the 
introduction  of  which  the  defendants  objected. 
From  that  transcript  it  appears  that  by  a  peti- 
tion in  that  cause  it  was  alleged  that  Pi&in,  the 
Marshal  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  was  indebted  to  the  de- 
fendant or  had  property  and  effects  in  his  pos- 
session or  under  his  control  belonging  to  the 
defendant;  wherefore  it  was  prayed  that  Pitkin, 
as  marshal,  be  made  garnishee,  and  ordered  to 
answer  under  oath  the  accompanying  interrog- 
atories filed  therewith.  A  citation  was  issued 
thereon  to  Pitkin  requiring  him  to  answer  the 
interrogatories,  which,  according  to  the  sheriff's 
return,  was,  together  with  a  copy  of  the  ori^rinal 
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and  supplemental  petition  and  interrogatories 
in  the  cause,  served  on  Pitkin  in  person  on  Go-     [  131 
tober  29,  1888,  at  25  minutes  past  12  A.  M« 
The  sheriff's  return  to  the  writ  of  attaidiment 
is  as  follows* 

"  Received  Oct  27, 1888,  and  on  the  2Qth 
day  of  October,  1883,  proceeded  to  execute  thia 
writ  against  the  movable  property  of  deft  de- 
scribed more  fully  in  my  notice  of  seizure  when 
I  found  the  said  property  in  possession  of  the 
U.  S.  Marshal,  and  by  instructioDs  of  pl'f  fl^ 
att'y  placed  my  keepers  on  th»  sidewalk  in 
front  of  said  property,  and  kept  them  continu- 
ally, both  night  and  day,  untllJanuary  25th, 
•84,  when  they  were  withdrawn  by  order  of  the 
prt'ffs*  att'y;  also  made  general  seizure  by  gar- 
nishment in  the  hands  of  J.  R  G.  Pitkin,  Mar- 
shal of  the  U.  S.  Dist.  Oourt;  from  said  gen- 
eral seizure  nothing  has  as  yet  come  into  mj 
possession  or  under  my  control,  and  this  return 
is  made  up  to  date  for  the  purpose  of  enabling 
the  clerk  of  this  court  to  complete  a  transcript 
of  appeal." 

It  further  appears  from  the  transcript  that 
on  November  7,  1888,  Pitkhi  appeared  in  the 
civil  district  court  as  garnishee  without  an- 
swering the  interrogatories,  and  excepted  to 
the  Iurisdiction  of  Uie  court  On  November 
16, 1883,  Jud^ent  was  rendered  by  the  ciTfl 
district  court  in  favor  of  Gumbel  and  agidnst 
Drevfus  for  the  sum  of  $^,184.57.  with  inter- 
est from  October  24, 1»88,  "with  lien  and  privi- 
lege  on  the  property  herein  attached,  and  that 
plaintiffs  claim  be  paid  by  preference  over  and 
above  all  other  creditors,  with  costs  of  suit" 

On  December  6, 1883,  a  rule  was  granted  bj 
the  civil  district  court  upon  Pitkin,  requiring 
him  to  show  cause  why  ne  should  not  desist 
firom  interference  with  the  sheriff  in  the  cus- 
tody of  the  attached  property  or  be  punished 
for  contempt  of  the  court  in  obstructing  tlie 
execution  of  its  orders  and  judgments;  and 
also  a  rule  was  granted  December  17, 18^,  up- 
on the  marshal.  Jointly  with  the  attaching  cred- 
itors hi  the  Oircuit  Court  of  the  United  8tatea» 
reciuiring  them  to  show  cause  why  Uie  properly 
seized  under  the  attachment  issued  at  the  suit 
of  Gumbel  should  not  be  sold,  and  the  nrooeeda 
of  the  sale  distributed  in  that  cause.    On  Janu- 
ary 4, 1884,  some  of  the  defendants  to  that  rule, 
without  answering  the  same,  excepted  to  Uie 
iurisdiction  of  the  court,  on  the  ground  "  that       { 
It  is  incompetent  to  either  sell  the  proper^,  or 
determine  the  rank  of  the  attaching  creditora, 
or  distribute  the  proceeds  of  said  property,  for 
the  reason  that  the  said  property  was  in    the 
hands  of  the  United  States  >iarshal  under  at- 
tachment issued  by  order  of  the  Judge  of  the 
Circuit  Court  of  the  United  States  for  the  Elast- 
em  District  of  Louisiana  at  the  time  of  said 
pretended  seizure  by  the  civil  sheriff."     On 
January  14,  1884^  the  transcript  of  the  record 
shows  the  following  entry:  "  The  rule  and  ex- 
ception herein  fixecTfor  this  day  was  by  oooaent 
of  counsel  ordered  to  be  continued  indefinitely.** 

Mmn.   Chmm.   F.   Bnek  and   €h9. 

Braughn,  for  plaintiff  in  error: 

For  the  purpose  of  administering  the  i^ti      _ 
ment  laws  of  the  State,  for  the  benefit  of  cred- 
itors, against  a  common  debtor,  who  is  Insol- 
vent, and  all  of  whose  property  is  attached »  tli^ 
federal  and  state  courts  are  courts  of  concur- 
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rent  Jurisdiction.  Each  court  retains  its  juris- 
diction, as  between  the  plaintiff  and  defendant; 
but  the  court  whose  officer  first  seizes  must 
distribute  it  among  the  various  claimants. 

bates  V.  Dapi,  17  Fed.  Rep.  167;  Patterson  y. 
StMlteruon,  77  Mo.  881;  Drake,  Attach.  §§263, 
265,  269  and  authorities  cited;  Tamlinson  y. 
OoUins,  20  Conn.  864;  Bagan  y.  Lucas,  85  U. 
S.  10  Pet.  400  (9:470);  Taylor  v.  CJarryl,  61  U.  8. 
20  How.  583  (15:1028);  Wilmer  y.  Atlanta  A  R, 
A,  L.ROo.ii  Woods,  427. 

Messrs.Wm.AMmuvj  and  Thos.  J.  Semmes, 
for  defendants  in  error: 

Actual  physical  possession  is  necessary  to 
constitute  a  yalid  seizure  under  a  writ  of  at- 
tachment. 

Unggerty  y.  WUber,  16  Johns.  287;  8coU  y. 
Davis,  26  La.  Ann.  9I&^\  Stockton  y.  Downey,  6 
La.  Aim.  585;  Page  ▼.  Oeneres,  6  La.  Ann.  551; 
Dennistoun  y.  N.  T.  C.  A  8,  Faneet  Ob.  6  La. 
Ann.  782;  Ndson  y.  Simpson,  9  La.  Ann. 
811. 

Priority  is  dependent  upon  the  date  of  the 
seizure. 

0.  P.  art  728;  Sehol^flM  y.  Bradlee,  8  Mar- 
tin,  O.  S.  495;  EeppiY,  Qlaoer,  15  La.  461; 
Harmon  y.  Juge,  6  La.  Ann.  768;  Tufts  y.  Car- 
radine^  8  La.  Ann.  480. 

Seizure  alone  will  not  confer  priority  unless 
(t  is  followed  up  by  a  Judgment  in  the  lifetime 
of  the  debtor. 

Jiarr  Y,Lartigue,  2  Martin,0. 8.98;  Hanna  y. 
Ortditors,  12  Martin,  O.  8.  82;  Beck  y.  Brady,  6 
La.  Ann.  444;  Fisher  y.  Vose,  8  Rob.  (La.)  457; 
CoUins  y.  Duify,  7  La.  Ann.  89. 

Hagan  v,  Lucas,  85  U.  8.  10  Pet.  400  (9: 
470)  and  Taylor  v.  Oarryl,  61  U.  8.  20  How. 
588  (15:1028)^  setde  the  question  that  goods  in 
possession  of  the  marshal  are  not  susceptible  of 
seizure  by  process  from  a  state  court. 

WiUiams  y.  Benedict,  49  U.  8.  8  How.  l(/7 

g 2:1007);  WiswaU  y.  Sampson,  55  U.  8.  14 
ow.  52(14:822):  Pleale  y.  Phipps,  55  U.  8.  14 
How.  868  (14:459);  PuUiam  y.  Osborne,  58  U. 
8.  17  How.  471  (15: 154). 

A  debt  cannot  be  attached  in  a  state  court 
after  suit  has  been  brought  upon  it  in  a  court 
of  the  United  States. 

WaOaee  y.  McConneU,  88  U.  8.  18  Pet.  186 
(10:  95);  Thomas  y.  Wooldridge,  2  Woods,  668; 
Harris  Y.  Dennie,  28  U.  8.  8  Pet  292  (7: 688). 

The  marshal  was  in  possession  of  the  goods 
gua  marshal:  such  possession  was  the  posses- 
sion of  the  court  which  issued  the  writ  by  yir 
tue  of  which  the  marshal  took  possession. 

Saunderson  y.  Baker,  8  Wilson,  809;  Camp- 
bell y.  Phelps,  17  Mass.  246;  Knowlton  y.  Bart- 
leU,  IPick.  271;  Walden Y.Davison,  15 Wend. 
675;  James  y,  McCuhbin,  2  Call.  2n^\Lammon 
v..  Feusier,  111  U.  8. 19;  (28:887);  LoweU  y. 
Parker,  10  Met.  818. 

The  issue  of  the  Sunday  writs  was  not  an 
unlawful  act 

StaU  y.  BoU,  81  La.  Ann.  668;  Minden  y. 
^^iverstein,  86  La.  Ann.  916;  Swann  y.  Broome, 
8  Burrows,  1595;  Pearce  y.  Atwood,  18  Mass. 
847;  Purdee  y.  Cocke,  18  La.  485;  HoghtaUng  ^ . 
(kiiom,  15  Johns.  119;  Baxter  y.  P^le,  8  111. 
868;  SmithY.  Ihlimt,  47  Mich.  614;  Johnston  y. 
Beople,  81  111.  478;  Johnson  y.  Day,  17  Pick.  109. 

Jf^M^rs.  1«  A.  Gilmore  and  J.  C*  Gilmore* 
for  William  Adler  and  C.  Lazsrd,  defendants 
In  error:  I 
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The  relief  soucfht  by  the  plaintiff  in  error 
cannot  be  allowed. 

Plaintiff  in  error  inyokes  the  proyisions  of 
section  915,  Revised  Statutes,  U.  8.,  Act  of 
June  1,  1872. 

To  the  plaintiff  coming  from  a  state  court  it 
is  so  utterly  inapplicable  as  to  be  not  at  all  in- 
yolved  in  the  consideration  of  bis  case. 

Nudd  V.  Burrows,  91  U.  S.  441  (28: 290);  In- 
dianapolis  &  St,  L.  R,  R.  Co,  y.  Horst,  98  U. 
8.  801  (28:901);  Amis  y.  Smith,  41  U.  S.  16  Pet 
814  {lOiQrrhOfiittenden  v.  Dardcn,  2  Woods. 
487;  Field,  Fed.  Procedure,  175;  Boogher  y. 
New  York  L,  Ins,  Co.  103  U.  8.  95  (26: 311); 
Kern  y,  ffuidekoper,l()&  U.  8.  485  (26: 854); 
EzparU  Boyd,  105  U.  8.  647  (26:1200);  Canal 
AC.Sts,R,  R,  Co.  y.  Hart,  114  U.  8.  661  (29: 
228). 

When  the  property  got  into  the  custody  of 
the  circuit  court  it  was  in  the  actual  custody  of 
the  law,  and  the  case  was  one  of  superior  dili- 
gence of  the  parties. 

Drake,  Attachment,  §  251,  p.  158;  §§  508- 
506. 

The  property  was  withdrawn  from  the  reach 
of  process  of  other  courts. 

Hagan  y,  Lucas,  85  U.  8. 10  Pet  400(9:470); 
PuUiam  y,  Osborne,  58  U.  8. 17  How.  471  (15: 
154);  Taylor  y,  Carryl,  61  U.  8.  20  How.  588 
(15:1028);  CoveU  y.  Heyman,  111  U.  8.  176  (28: 
890):  Williams  y.  Benedict,  49  U.  8.  8  How. 
107  (12: 1007);  Freeman  y.  Howe,  65  U.  S.  24 
How.  460  (16: 749);  Buck  v.  Colbath,  70  U.  8.  8 
Wal\.  884  (18: 257);  Tonley  y.  Lavender,  88  U. 
8.  21  Wall.  276  (22: 536);  Peoples  Bank  y.  Cal- 
houn, 102  U.  8.  266  (26: 101);  Barton  y.  Bar- 
bour,  104  U.  8.  126  (26:672)]  LammonY.Feu^ 
Her,  111  U.  8.  17(28:887);  Heidntter  y,  Eliza- 
beth Oil  Cloth  Co.  112  U.  8.  294  (28:729);  Krip- 
pendorf  y.  Hyde,  110  U.  S.  276  (28: 145);  WU- 
wM  y.  Sampson,  56  U.  8. 14  How.  52  (14:322). 

Messrs,  Oeorfce  Denegrre*  Walter  D« 
Denei^re  and  ThoouM  L.  Bayne»  for  Hoff- 
heimer  &  Bros. : 

There  was  no  leyy  upon  the  property,  no  act- 
ual seizure;  such  a  seizure  is  essential,  without 
which  there  is  no  lien  created,  and  Uie  court 
acquires  no  Jurisdiction. 

The  Ann,  18  U.  8.  9  Crancb,  280-291  (8:734, 
785);  The  Josefa  Segunda,  23  U.  8. 10  Wheat 
822-826(6:832,  883). 

The  seizure  giyes  jurisdiction  to  the  court 

The  Silver  luring,  1  Sprague,  551;  Freeman 
Y.  Howe,  65  U.  8.  24  How.  454  (16:750);  Taylor 
Y.  Carryl,  61  U.  8.  20  How.  583(16: 1028);  V. 
S.  V.  TarbU,  80  U.  8. 13  Wall.  406(20:  (KM));  Re 
NeiU,  8  Blatchf.  166;  Oaubcau  y.  New  Orleans^ 
dtN.  R.  Co.  6  Rob.  (La.)  345;  Page  v.  Gcnercs, 
6  La.  Ann.  561;  Nelson  y.  Simpson,  9  La.  Ann. 
811 

Jurisdiction  accrues  only  when  the  officer  of 
the  court  has  possession  or  the  res. 

Pennoyer  y.  Neff,  95  U  8.  714  (24:  565);  Ha- 
gan y.  Lucas,  85  U.  S.  10  Pet.  402  (9:471); 
Bronson  v.  Schulten,  104  U.  8.  410  (26: 797). 

When  the  property  is  in  the  possession  of 
one  court  for  administration  it  is  not  liable  to 
be  seized  by  process  from  another. 

Taylor  y.  Carryl  and  Freeman  y.  Howe,  su- 
pra; Buck  Y.  Oo&ath,  70  U.  8. 8  Wall.  884  (18: 
267);  PiBopl^s  Bank  y.  Calhoun,  102  U.  S.  250 
(26:101);  KHppendorf  y.  Hyde,  110  U.  8.  276 
(28:14(50;  Tua  y.  Carriere,  117  €.  8.  208  (29: 
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867);  WilrMT  ▼.  Atlanta  d  K  A.  L.  E.  Oa.  2 
Woods,  427. 

Mr,  Justice  Matthews  delivered  the  opinion 
of  the  court: 

The  grounds  on  which  the  circuit  court  pro- 
ceeded in  denying  the  relief  prayed  for  hy  the 
intervener,  and  which  have  been  reiterated  in 
ar^ment  at  the  bar,  are:  (1)  that  no  levy  of  the 
writ  of  attachment  was  in  fact  made  by  the 
sheriff,  because  he  did  not  and  could  not  ac- 
quire actual  possession  of  the  property  sought 
to  be  seized  then  in  the  possession  of  the  mar- 
shal, it  being  essential,  under  the  laws  of 
Louisiana,  to  the  validity  of  the  levy  of  such  a 
writ,  that  the  officer  should  thereby  acquire  act- 
ual and  exclusive  possession  of  the  property  to 
be  attached;  and  (2)  that  no  levy  by  the  sheriff 
under  his  writ  of  attachment  was  effected  by 
the  Doticc  served  upon  the  marshal  as  gar- 
nishee, because  the  marshal,  as  an  officer  of  the 
Circuit  Court  of  the  United  States,  was  not 
amenable  to  and  could  not  be  affected  by  proc- 
ess frt)m  a  state  court. 

It  may  be  remarked  in  the  outset,  that  if  the 
intervener  is  entitled  to  any  relief,  the  mode  in 
which  he  has  sought  it  is  appropriate.  On  the 
motion  to  dismiss  the  writ  of  error,  118  U.  S. 
645  [28:1128],  it  was  decided  that  his  right  to 
intervene  by  petition  in  this  action  was  Justified 
by  the  laws  of  Louisiana  and  by  the  decision  of 
this  court  in  Freeman  v.  Hawe^  65  U.  8.  24 
How.  460  [16:7491.  In  Krippmdarf  v.  J^de, 
110  U.  8.  276,  m  [28:146,  148],  it  was  said: 
"  The  grounds  of  this  procedure  are  the  duty 
of  the  court  to  prevent  its  process  from  being 
abused  to  the  injury  of  thutl  persons,  and  to 
protect  its  officers  and  its  own  custodv  of 
property  in  their  possession  so  as  to  def  ena  and 
[1441  preserve  its  Jurisdiction,  for  no  one  is  allowed 
to  question  or  disturb  that  possession  except 
by  leave  of  the  court  8o  the  equitable  pow- 
ers of  courts  of  law  over  their  own  process,  to 
prevent  abuses,  oppression  and  injustice,  are 
inherent  and  equally  extensive  and  efficient,  as 
is  also  their  power  to  protect  their  own  Juris- 
diction and  officers  in  the  possession  of  prop- 
erty that  is  in  the  custody  of  the  law.  Buck  v. 
a>foa</i,  70  U.  8.  8  Wall.  884  [18:2671;  Hagan 
V.  Lucas.  85  U.  8.  10  Pet.  400  [9:4701.  And 
when  in  the  exercise  of  that  power,  it  becomes 
necessary  to  forbid  to  strangers  to  the  action 
the  resort  to  Uie  ordinary  remedies  of  the  law 
for  the  restoration  of  property  in  that  situation, 
as  happens  when  otherwise  conflicts  ofjuris- 
diction  must  arise  between  courts  of  the  United 
States  and  of  the  several  States,  the  very  circum- 
stance appears  which  gives  the  party  a  title  to 
an  equitable  remedy,  b^use  he  is  deprived  of  a 
plain  and  adequate  remedy  at  law;  and  the 
question  of  citizenship,  which  might  become 
material  as  an  element  of  Jurisdicti./n  in  a  court 
of  the  United  States  when  the  proceeding  is 
pending  in  it,  is  obviated  by  treanng  the  inter- 
vention of  the  stranger  to  the  action  in  his  own 
interest  as  what  Mr,  Justice  Story  calls  in  Clarke 
V.  Math4!U>s(m,  87  U.  8. 12  Pet.  164.  172  [9:1041, 
1044],  a  dependent  bilL"  In  that  case  it  was 
further  stated,  speaking  of  contests  between 
execution  or  attachment  creditors  in  the  federal 
-^urts  on  the  one  hand  and  strangers  to  the  ac- 
tions claiming  title  to  the  property  on  the 
other,  that  *'If  the  statutes  of  the  State  con- 
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tain  provisions  regulating  trials  of  the  right 
of  properdin  such  cases,  ft  might  be  most  con- 
venient to  make  them  a  part  of  the  practice  of 
the  court  as  contemplated  by  aectioDi  914, 915, 
916,  of  the  Revised  Statutes.^ 

In  the  subsequent  case  of  CbseB  t.  .SSwniaii, 
111  U.  8. 176  [28*890],  it  was  decided  that  the 
principle  that  whenever  proper^  has  been 
seized  by  an  officer  of  the  court,  by  virtue  of 
its  process,  the  property  is  to  be  considered  as 
in  the  custody  of  the  court  and  under  its  con- 
trol for  the  tune  being,  applies  both  to  a  taking 
by  a  writ  of  attachment  under  a  mesne  process 
and  to  a  taking  under  a  writ  of  execution.  It 
was  there  also  decided  that  "property  thus 
levied  on  by  attachment  or  taken  in  execution 
is  brought  by  the  writ  within  the  scope  of  the  (^ 
Jurisdiction  6t  the  court  whose  process  it  is,  and 
as  long  as  it  remains  in  the  possession  of  the 
officer  it  is  in  the  custody  of  tne  law.  It  is  the 
bare  fact  of  that  possession  under  claim  and 
cx>lor  of  that  authority,  without  respect  to  the 
ultimate  right  to  be  asserted  otherwise  and  else- 
where, as  already  sufBdeotly  explained,  that 
furnishes  to  the  officer  complete  immunity  from 
the  process  of  every  other  Jurisdiction  that  at- 
tempts to  dispossess  him."  So  in  Lammon  v. 
Feusier,  111  U.  S.  17, 19  [28:887],  it  was  said: 
'^  When  a  marshal  upon  a  writ  of.  attachment 
on  mesne  process  takes  property  of  a  person  not 
named  in  the  writ,  the  property  is  in  his  offldal 
custody  and  under  the  control  of  the  cooit, 
whose  officer  he  is,  and  whose  writ  he  is  exe- 
cuting; and,  according  to  the  decisions  of  this 
court,  the  rightful  owner  cannot  maintain  an 
action  of  replevin  against  him,  nor  recover  the 
property  specifically  in  any  way  excq[>t  in  the 
court  from  which  the  writ  issued." 
%,^  It  thus  appears  that  the  plaintiff  in  error  came 
rightfully  mto  the  circuit  court  for  whatever 
rdief ,  either  of  a  legal  or  equitable  nature,  thai 
court  was  competent  to  give.  It  is  equally  true 
that  he  must  depend  exclusively  on  the  drcoit 
court  for  such  relief  as  he  can  there  obtain,  for 
it  is  quite  dear  that  the  civil  district  court  ac- 

auired  no  lurisdietion  over  the  property  under 
le  writ  of  attachment  held  by  the  sheriff,  nor 
any  Jurisdiction  over  the  person  of  the  marahal 
as  ganiishee,  by  virtue  of  ue  notice  served  opon 
him  to  answer  interrogatories  as  such.  The 
sheriff  acquired  no  such  possession  of  the  prop- 
erty as  to  brinff  it  within  the  custody  of  the 
state  court,  and  the  marshal  was  not  amenable 
to  the  state  court  as  its  custodian  for  property 
which  he  daimed  to  hold  offidally  under  prooeaa 
from  the  circuit  court.  The  circuit  court 
alone  had  Jurisdiction  to  inquire  into  and  deter- 
mine all  questions  relating  to  the  properU^,  and 
the  rights  growing  out  of  its  custody  held  by 
its  own  officer  undercolor  of  its  authority,  sav- 
ing, of  course,  all  rijB^ts  of  action  against  tlie 
marshal  personally  for  his  wrongful  and  ille- 
gal acts  resulting  m  inlury  to  thira  persons,  ex- 
cept such  as  involved  the  legal  right  to  take  the 
property  out  of  his  i>os8es8ion. 

As  we  have  already  seen,  and  as  has  been 
many  times  declared  by  this  court,  the  equita- 
ble powers  of  the  courts  of  the  United  States, 
sitting  as  courts  of  law,  over  their  own  prooeaa, 
to  prevent  abuse,  oppression  and  injusooe,  are 
inherent,  and  as  extensive  and  effldent  as  may 
be  required  by  the  necessity  for  their  exercise^ 
and  may  be  invoked  by  strangers  to  the  litiga- 
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I  ion  as  incident  to  the  Jurlsdlctioii  already  vested, 
wHhoat  r^;ard  to  the  dtlzenahip  of  tne  com- 
plainjpg  and  intcryening  party.  This  ii  the 
equity  uiyoked  by  the  plaintiir  in  error,  which 
was  oeni^  to  him  by  tne  circuit  court 

It  ii  certainly  true,  and  must  be  conceded,  as 
was  adjudged  m  the  court  below,  that  Gumbel 
acquired  under  liis  writ  of  attachment  no  strict 
and  technical  l^;al  standing  as  an  attaching 
creditor  with  an  actual  levy  on  his  debtor's 
property.  There  was  no  such  actual  seizure  of 
the  property  by  the  sheriff  as  was  necessary  to 
constitute  a  levy  at  law.  That  seizure  was  pre- 
vented, and  the  attempted  levy  thus  defeated, 
by  the  wrongful  and  illegal  act  of  the  marshal 
lliat  officer  had  taken  possession  of  the  goods 
on  Sunday,  under  color  of  process  issued  the 
same  day.  illegal  by  the  laws  of  the  State,  and 
as  such  discontinued  and  abandoned  by  the  par- 
Ues.  The  possession  thus  acquired  was  made 
use  of  for  Uie  benefit  of  the  pfaintifls  in  attach- 
ment in  the  circuit  court  to  defeat  the  execu- 
tion of  the  process  of  the  state  court.  It  was 
Ulc^l  in  the  marshal  to  have  taken  possession 
of  the  goods  under  the  writs  in  bis  hands  issued 
on  Sunday.  It  was  bis  duty,  when  the  sheriff 
appeared  with  a  lawful  vrrit  from  the  state 
court,  to  surrender  possession  to  him.  His  fail- 
ure and  refusal  to  do  so  was  an  actionable  in- 
jury in  which  the  present  plaintiff  in  error,  in 
a  suitable  action  at  law,  would  have  been  en- 
titled to  recover,  both  against  him  and  against 
the  attaching  creditors  for  whom  and  at  whose 
request  he  was  acting,  the  whole  amount  of 
the  loss,  measured  by  what  the  plaintiff  would 
have  made  if  he  haa  secured  the  benefit  of  the 
priority  to  which  he  would  have  been  entitied 
by  a  first  levy  of  his  attachment  upon  the  prop- 
erty. Instead  of  resorting  to  sudi  an  action, 
the  plaintiff  in  error  appealed  to  the  circuit 
court  for  that  equity  which  that  court  was  en- 
titied to  administer  by  virtue  of  its  duty  to  re- 
dress injuries  occasioned  bv  the  abuse  of  its 

E?'^^^'"  ^^  ^®  P^^  ^^  ^^  officers  and  suitors. 
[147]  Why  should  that  equity  not  be  administered  in 
this  proceeding?  The  court  had  before  it  all 
the  parties,  together  with  the  property  which 
was  the  subj^  of  contention.  The  remedy 
«  was  plain,  simple  and  effectual.  It  could  awara 
to  the  intervener  the  position  in  respect  to  the 
property  and  fund  in  court  which,  but  for  the 
injustice  done  him  by  tiie  conduct  of  its  officer 
and  suitors  in  the  abuse  of  its  process,  he  would 
have  acquired  by  a  legal  levy  under  his  attach- 
ment Neither  the  marshal  nor  (be  creditors 
for  whose  benefit  he  acted  ought  to  be  allowed 
to  say  that  the  intervener  had  been  deprived  of 
the  substance  of  his  rights,  because  bv  their  il- 
legal and  oppressive  conduct  he  had  been  pre- 
vented from  clothing  it  with  technicsl  forms. 
It  is  a  cardinal  maxim  that  no  one  sh^  be  al- 
lowed in  a  court  of  justice  to  take  advantage 
of  his  own  wrong.  No  more  fiagrant  instance 
of  a  violation  of  that  fundamental  principle  can 
be  conceived  than  that  which  is  furnished  by 
the  circumstances  of  the  present  case.  The 
very  ground,  and  the  sole  around,  on  which 
relief  is  denied  to  the  pkdn&  in  error  is  that 
he  has  been  prevented  from  asserting  it  legally 
by  the  violence  and  wrong  of  those  who  now 
deny  it 

Tliis  principle  has  especial  application  in 
cases  of  proceedings  by  attachment    "The  ex- 
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istence  of  the  proceedhiff  by  attachment  (it  is 
said  in  Drake  on  Attachments,  §  272)  could 
hardly  f afl  to  give  rise  to  fraudulent  attempts 
to  obtain  preference  where  the  property  of  a 
debtor  is  insufficient  to  tatMy  all  tne  attach- 
ments issued  against  him.  When  it  transpires 
that  there  are  circumstances  justifying  resort 
to  this  remedy,  the  creditors  of  an  individual 
usually  press  forward  eagerly  in  the  race  for 
precedence,  sometimes  to  the  neglect  of  impor- 
tant forms  in  their  proceedings,  and  sometimes 
without  due  regard  to  the  rights  of  others,  (hi 
such  occasions,  too,  notwithstanding  the  safe- 
guards generally  thrown  around  the  useof  tibis 
process,  and  in  violation  of  the  sanctity  of  the 
preliminary  oath,  it  has  been  found  that  men 
in  collusion  with  the  debtor,  or  counting  on  his 
absence  for  impunity,  have  attempted  wrong- 
fully to  defeat  the  claims  of  honest  creditors]^ 
obtaining  priority  of  attachment  on  false  de- 
mands. There  is,  therefore,  a  necessity— ap- 
parent to  the  most  superficial  observation — for 
some  means  by  which  all  such  attempts  to  over-  [  1 48] 
reach  and  defraud,  through  the  instrumentali^ 
of  legal  process,  may  be  summarily  met  and 
defeated.  Hence,  provision  has  been  made  in 
the  statutes  of  some  States  for  this  exigency; 
but  where  such  is  not  the  case,  the  courts  have 
broken  the  fetters  of  artificial  forms  and  rules, 
and  attacked  the  evil  with  commendable  spirit 
and  effect."  Accordingly,  it  has  been  held  in 
New  Hampshire,  in  the  absence  of  a  statute 
authorizing  an  attaching  creditor  to  impeach 
the  good  faith  of  previous  attachments,  that  on 
a  suggestion  that  a  prior  attachment  was  pros- 
ecuted coUusively  between  the  plaintiff  and  de- 
fendant for  the  purx>06e  of  defrauding  creditors, 
the  court  would  permit  a  defense  to  be  made 
Dv  the  creditors  in  the  name  of  the  defendant, 
(kuekman  v.  Buekman,  4  N.  H.  819);  and  that 
a  subsequent  attaching  creditor  might  move  to 
dismiss  a  prior  attachment  on  the  ground  tiiat 
there  was  no  such  person  as  the  plSotiff  there- 
in.   KimbaU  v.  WeUtngUm,  20  N.  H.  489. 

In  Virginia  it  has  been  held  that  a  junior  at- 
taching creditor  may  come  in  and  defend  against 
a  senior  attachment  by  showing  that  the  debt 
for  which  it  issued  had  b6en  paid.  McOluny 
y.  Jaekton,  6  Gratt  96.  In  Smith  v.  Gettinger, 
8  Ga.  140,  it  was  decided  upon  general  princi- 
ples, and  without  any  aid  from  statutory  pro- 
visions, that  a  Judgment  in  an  attachment  suit 
may  be  set  aside  in  a  court  of  law  upon  an  is- 
sue, suggesting  fraud  and  want  of  coxiiBideration 
in  it,  tendered  by  a  junior  attaching  creditor  of 
the  common  defendant  In  Massacnusetts  pro- 
vision is  made  for  appropriate  relief  in  such 
cases  by  statute.  Lodge  v.  Lodge,  5  Mason,  407; 
Oartor  v.  Oregory,  8  Pick.  165;  Baird  v.  WiO- 
iam%,  19  Pick.  »B1;  Swift  v.  Orocker,  21  Pick. 
241. 

The  case  of  Pairadiie  y.  Farmere  <ft  M,  Batiks 
5  La.  Ann.  710,  is  an  important  adjudication, 
having  a  direct  bearing  upon  the  point  now 
under  consideration.  A  suit  in  chancery  was 
institute  in  Memphis,  Tennessee,  by  stock- 
holders of  a  bank  mere  against  the  bank  and 
its  president  and  directors,  in  which  a  receiver 
was  appointed,  an  injunction  obtained,  and  an 
order  f (Mr  the  delivery  of  the  assets  of  tiie  bank 
to  the  receiver  served  on  the  president,  who, 
during  an  unsuccessful  attempt  to  enforce  the  p.  ^q., 
process  of  the  court,  obtained  i>ossession  of  the     L  ^  ^v  j 

879 


^ 
\ 


ISl-lOT 


BUFBBMB  Ck>UBT  OF  THB  (JrITBD  STATBfl. 


Oct.  Tbbm, 


) 


assets  and  ran  off  with  them  to  New  Orleans, 
where  they  were  attached  in  his  hands  by  a 
oeditorof  the  bank,  and  were  claimed  in  the 
attachment  soit  by  the  receiver  appointed  by 
tiie  court  in  Tennessee.  The  courts  of  Louis- 
iana ordered  the  attached  property  to  be  re- 
leased from  the  process  and  delivered  to  the  re- 
ceiver. The  supreme  court  of  the  State,  in  its 
opinion,  said:  "The  property  which  thus 
stands  before  us  for  adjudication  thds  appears 
to  have  been  brought  within  the  Jurisdiction 
of  this  court  in  disobedience  and  in  violation  of 
the  process  of  a  court  of  a  sister  State,  and  in 
fraudulent  violation  of  the  rights  of  property 
of  its   real  owners.    It   is   proved    that  the 

Erocess  of  the  court  of  chanceir  and  a  writ  of 
rjunction  and  an  order  directmg  the  delivery 
of  the  assets  of  the  bank  forthwith  to  the  re- 
ceiver were  duly  served  on  Fowlkes  (the  presi- 
dent), as  well  as  the  directors  of  the  bank. 
The  grounds  on  which  it  is  contended  the  Judg- 
ment of  the  district  court  (ordering  the  proper^ 
to  be  delivered  to  the  receiver)  is  to  be  reversed 
are;  (1)  that  a  receiver  in  chancery  cannot  main- 
tain a  suit  without  special  authority  from  the 
court  which  appoints  him;  f2)  that  the  posses- 
sion of  the  property  attached  not  having  been 
in  the  receiver,  it  is  liable  to  the  process  of  at- 
tachment at  the  instance  of  a  bona  fide  cred- 
ited. We  will  not  inquire  into  the  technical 
question  whether  the  authority  of  the  chancel- 
lor is  necessary  to  institute  a  suit  at  law;  it  is 
sufficient  for  us  that  property,  in  relation  to 
which  an  order  of  a  court  of  a  sister  State  of 
competent  Jurisdiction  has  been  issued,  has 
been  fraudulently  or  forcibly  withdrawn  from 
its  Jurisdiction  by  a  party  to  the  suit,  and  that 
the  injunction  issued  in  this  case  by  the  chan- 
oeUor Is  still  in  force  and  binding  upon  the  of- 
fending par^.  The  order  of  the  court  of  chan- 
cery is  a  sufficient  authority  for  the  intervener 
(the  receiver)  to  receive  the  assets  of  the  bank; 
and  the  delivery  tohim  will  be  a  sood  delivery, 
binding  upon  the  bank  as  well  as  in  fur- 
therance of  Justice.  We  have  uniformly  dis- 
countenanced all  attempts,  in  whatever  form 
they  may  be  made,  of  making  our  courts  in- 
struments  for  defeating  the  action  of  courts  of 
[150J  other  States  on  property  within  their  Jurisdic- 
tion by  means  of  clandestine  or  forcible  re- 
moval to  this  State.  The  only  decree  which 
we  render  in  such  cases  is  that  of  immediate 
and  prompt  restitution,  or  one  preventing  any 
rights  to  be  acquired  by  these  attempts  to  de- 
feat the  ends  of  Justice.  This  is  an  answer  to 
the  question  raised  concerning  the  peculiar 
right  of  the  creditor.  The  onlv  right  which  he 
in  any  event  could  reach  would  be  subordinate 
to  the  injunction  from  the  operation  of  which 
this  property  has  been  attempted  to  be  removed. 
Not  only  on  general  principles,  but  on  the  cases 
cited  by  the  learned  Jud^e  who  decided  this 
case,  the  claim  of  the  plaintiff  to  subject  this 
property  to  attachment  is  without  the  shadow 
of  right," 

The  case  Just  cited  was  not  so  flagrant  as  the 
present  The  attaching  creditor  m  that  case 
was  innocent  of  any  participation  in  the  wrong 
involved  in  the  removal  of  the  property  from 
the  Jurisdiction  of  the  Tennessee  court  Here 
the  attaching  creditors  are  the  veir  parties  at 
wbose  instance  and  for  whose  oenefit  the 
wrong  upon  the  intervener  has  been  perpetrat- 
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od .  Upon  general  principles,  thes  sf  ore»  and  in 
the  exerdse  of  its  equitable  power  is  a  court  of 
law  to  prevent  and  redress  mjui^ce  committed 
upon  a  stranger  by  the  abuse  of  its  process  on 
the  part  of  its  officers  and  suitors,  the  circuit 
court  ought  to  have  granted  the  relief  to  Uie 
intervener  which  by  its  Judgment  it  denied. 

There  is,  however,  another 'mund  on  which 
the  same  conclusion  mav  safdy  rest  Bv  sec- 
tion 915  of  the  Revised  Statutes,  the  caicuit 
court  is  authorized,  in  favor  of  suitors  in  that 
court,  to  administer  the  attachment  laws  of 
the  State  in  which  the  court  is  held,  and  the  ex- 
ercise of  this  lurisdiction  necessarily  draws  to 
itself  everything  properly  incidental,  ev^i 
thouffh  it  mav  bnng  into  the  court  for  Uie 
adjudication  of  their  rights  parties  not  other 
wise  subject  to  its  Jurisdiction.  So  that,  in 
KrippendorfY.  Bpde,  110  U.  8.  276,  284  [38: 
146, 148],  where  Uie  Statute  of  Indiana  regu- 
lating the  process  of  attachment  provided  that, 
after  the  institution  of  the  suit  and  before  fina] 
tadgment,  any  creditor  of  the  defendant  mi^it 
nle  and  prove  his  daim  with  the  right  to  par 
tidpate  in  the  distribution  of  the  proceeds  ol 
the  attached  property,  it  was  said  that  in  an  ac- 
tion rightly  instituted  in  the  circuit  court,  in 
which  the  property  of  the  common  debtor  was  t 
attached,  ail  other  creditors  might  appear  in 
pursuance  of  the  state  law  and  share  in  the 
distribution,  although  dtizens  of  the  same 
State  with  the  defendant,  and  although  the 
amounts  due  them  were  less  than  the  jurisdic- 
tional sum  of  $500. 

«  In  the  case  of  Bates  v.  Daye,  17  Fed.   Rep. 
187,  dedded  bythe  (Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri,  H 
was  hdd,  first  by  Jtu^  Krekd,  and  affirmed 
by  the  Cfrcuit  Judge,  HcQrary,  onamoUon  for 
a  rehearing,  that  questions  ofpriority  betweeik 
attaching  mditors,  some  of  whom  were  plaint- 
iffs in  that  court  and  some  in  the  state  coort, 
might  be  determined  on  proceedings  for  distri- 
bunon  of  the  proceeds  jf  sale  of  the  attached 
property  made  by  the  marshal,  who  had  the 
actual  custody  bv  virtue  of  the  first  seizure, 
upon  the  ground  that  section  915  of  the  Re- 
vised Statutes  incorporated,  as  a  part  of  the 
practice  of  the  courts  of  the  United  States  for. 
that  district,  section  447  of  the  Statutes  of  Mis- 
souri, which  provided  that:    "Where  the  same 
propertv  is  attached  in  several  actions,  by  dif- 
ferent plaintiffs  against  the  same  defendant,  the 
court  mav  setUe  and  determine  all  controver- 
sies whidb  may  arise  between  any  of  the  plaint- 
iffs in  rdation  to  the  property,  and  piioTity, 
validity,  good  faith,  and  effect  of  the  different 
attachments,  and  mav  dissolve   any  attach- 
ment, partially  or  wholly,  or  postpone  it  to  an- 
other, or  make  such  order  in  the  premisea  as 
right  and  justice  may  require;"  it  being  bdd  in 
that  State  that  if  the  writs  issue  from  different 
courts  of  co-ordinate  Jurisdiction,  such    con- 
troversies shall  be  determined  by  Uiat  conxt  in 
which  the  first  writ  of  attachment  was  issued 
and  levied.    In  the  case  referred  to,  the  first 
attachment  was  issued  out  of  the  Circuit  Court 
of  the  United  States,  the  marshal  hsTinir  pos- 
session of  the  property  by  virtue  of  a  seizure 
under  that  writ    The  writ  of  attachm^it  is> 
sued  out  of  the  state  court  was  returned  by  the 
sheriff,  stating  that  he  had  levied  the  same  on 
the  stock  of  goods  of  the  defendant,  sobject  to 
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the  attachment  of  the  plaiDtlff,  in  the  United 
States  Court,  and  that  he  notified  the  marshal 
r  1 521  ^^  ^®  attachment  and  levy,  and  summoned  him 
^  as  garnishee.  In  deciding  the  case,  it  was  said 
by  the  district  judge  tnat  "  The  executive  of- 
ficers of  courts  should  understand  that  when 
writs  issue  from  state  and  federal  courts  against 
the  same  proper^,  the  ofiSoer  first  obtaining 
possession,  on  bemg  notified  that  a  state  court 
officer,  as  in  this  case,  has  a  writ  a^nst  the 
same  property,  all  reasonable  facilities  should 
be  offered  such  officer  to  make  a  full  return, 
and  the  officer  holding  the  property  should 
show  in  his  return  whatever  was  done  by  such 
state  court  officer.  Federal  and  state  courts  are 
not  foreign  courts,  or  in  hostility  to  each  other, 
in  administering  Justice  between  litigants. 
The  citizen  of  the  State  in  the  federal  court  Is 
as  much  in  his  own  court  as  in  the  courts  of 
the  State.  The  rights  be  has  he  cannot  be  de- 
prived of  in  a  federal  court.  The  citizen  of 
another  State  has  the  same  claim  to  a  debtor's 

Property  in  the  State  of  Jiissonri  as  a. resident, 
at  no  more." 

The  same  principle  Is  asserted  by  the  Su- 
preme Court  of  the  State  of  Missouri  in  the  case 
of  Pattermm  v.  Stephenson,  77  Mo.  881,  as  be- 
tween co-ordinate  state  courts.  It  was  there 
said:  "On  principle  and  reason,  the  validity 
of  successive  levies  by  the  same  officers  on  the 
same  property  is  a  recognition  of  the  practical 
fibt  that  there  may  be,  after  a  taking  into  cus- 
tody of  the  law  the  property  of  the  debtor,  an 
effectual  imposition  of  another  writ  without  an 
actual  caption,  or  a  taking  away  of  the  property, 
or  an  appropriation  of  it  for  the  time  beinff.  to 
the  attaching  creditor's  claim.  It  Is  held  in 
such  case  that  the  second  writ  in  the  hands  of 
the  same  officer  is  executed  by  him  eubmodo,  so 
It  will  be  available  to  hold  the  surplus  after 
satisfying  the  previous  attachment,  or  the 
whole,  if  that  (the  first)  attachment  should  be 
dissolved.  In  such  case  no  overt  act  on  the 
part  of  the  officer  Is  necessary  to  effect  the 
second  levy,  but  a  reti2m  of  it  on  the  writ  will 
be  sufficient.  So,  where  the  property  is  in  the 
hands  of  the  bailee,  the  officer  who  placed  it 
there  may  make  another  attachment,  without 
the  necessity  of  an  actual  seizure,  by  making 
return  thereof,  and  giving  notice  to  ttie  bailee.' 
Drake,  Attach,  g  260.  In  TanUimon  v.  GoUini, 
20  Conn.  864,  it  is  held  in  such  case  that  the 
second  attachment  is  valid  even  without  any 
[153]     notice  to  the  bailee." 

"EvidenUy  the  making  of  a  second  levy  by 
the  same  officer  is  recognized  because  it  does 
not  disturb  his  custody  of  the  property.  If  the 
rule  which  prevents  one  officer  from  levying  on 
eoods  seized  by  anoUier  officer  rests  mainly  on 
Uie  prevention  of  oonffict  of  Jurisdiction  and 
the  interference  of  one  officer  with  the  prior 
custodianship  of  another,  then,  on  the  maxim, 
Ceisante  ratione  legii,  cessat  ipsa  kx,  I  can  see 
no  reason  for  the  operation  or  recognition  of  the 
rule,  where  the  second  levy  does  not  produce 
such  conffict  or  interference.  For  it  must  be 
borne  in  mind  that  the  other  requirement  of  the 
law,  that  the  levying  of  an  attachment  is  an 
actual  seizure  of^the  property,  is  satisfied  in 
the  case  of  successive  levies  by  the  same  officer, 
by  a  constructive  applicanon  of  the  suc- 
ceeding writ  ^  the  sunyna  after  satisfying  the 
previous  attachment'    Why,  then,  was  not  the 
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act  of  the  sheriff  in  the  case  now  under  consid 
eration,  in  taking  the  invoice  of  the  goods  in 
connection  with  the  constable,  'availabie  to 
hold  the  surplus  after  satisfying  the  previous 
attachment,'  made  by  the  constable?  The  con- 
stable had  the  requisite  notice.  It  in  nowise 
interfered  with  the  prior  custody.  It  produced 
no  conflict,  and  would  lead  to  no  confusion." 

Upon  this  reasoning  it  is  contended,  on  be- 
half of  the  plaintiff  m  error,  that  he  was  en- 
titled to  the  benefit  of  section  1942  of  the  lie- 
vised  Statutes  of  1870  of  LouisiaBa,  which 
{)rovides  that  "Whenever  a  conflict  of  privi- 
eges  arises  between  creditors,  all  the  suits  and 
claims  shall  be  transferred  to  the  court  by 
whose  mandate  the  property  was  first  seized, 
either  on  mesne  process  or  on  execution,  and 
the  said  court  shall  proceed  to  class  the  privi- 
leges and  tnort^ges  according  to  their  rank 
and  privilege,  m  a  summary  manner,  after 
notifying  the  parties  interested." 

There  are  difficulties  in  the  literal  applica- 
tion of  such  a  statutory  provision,  intended,  of 
course,  to  regulate  the  practice  between  them- 
selves of  co-ordinate  state  courts,  to  cases  of 
confiicting  rights  arising  between  suitors  in  the 
federal  and  state  courts  where  the  systems  are 
independent.  It  is  impossible  to  transfer  suits 
pending  in  the  state  courts  into  the  Circuit 
Courts  of  the  United  States,  except  as  provided 
by  Act  of  Congress  for  the  removal  of  such  [154] 
causes.  Nevertheless,  the  substance  of  the  pro- 
vision may  be  applied  to  the  practice  of  the 
courts  in  attachment  proceedin^^  in  such  a  way 
as  to  promote  and  secure  that  comity  which 
oueht  to  prevail  between  federal  and  state 
tribunals  exercising  concurrent  jurisdiction, and 
to  administer  Justice  in  a  conffict  of  rightsnow- 
ingoutof  their  independent  action.  Wnere, 
under  a  writ  of  attachment,  the  Marshal  of 
the  United  States  has  first  seized  property  and 
taken  it  into  custody,  the  exclusive  Jurisdic- 
tion of  the  circuit  court  is  established  over  it 
and  over  aU  questions  concerning  it;  but  it 
ought  not  to  follow  that  the  proper^  is  there- 
by withdrawn  from  the  assertion  and  enforce- 
ment of  claims  against  it  by  those  who  must 
necessarily  pursue  their  remedy  in  the  first  in- 
stance in  a  state  court .  A  creditor  residing  in 
the  same  State  with  the  defendant  and,  there- 
fore, required  to  institute  proceedings  in  the 
state  tribunal,  ought  to  be  enabled,  by  his 
writ  of  attachment,  to  subject  the  property  of 
the  debtor  in  due  course  and  according  to  the 
order  of  priority,  even  though  when  the  sheriff 
proceeds  to  execute  Uie  writ  lie  finds  that  prop- 
erty in  the  pomession  of  the  marshal  of  the 
United  States,  and,  therefore,  subject  to  the 
jurisdiction  of  the  federal  court  In  tliat  case 
no  rule  of  law  or  of  convenience  is  violated  if 
he  is  permitted,  by  service  of  notice  u]x>n  the 
marshal  to  make  a  constructive  levy  upon  the 
property,  subject  to  all  prior  liens,  and  with- 
out disturbing  the  marshal's  possession.  This 
of  course,  would  not  have  the  effect  of  subject- 
ing the  marshal  personally  or  officially  to  an- 
swer as  garnishee  to  the  state  court  as  custo- 
dian of  the  property  for  the  purposes  of  its 
Jiurisdiction,  but  would  entitle  the  attaching 
creditor  in  Uie  state  court  to  acquire  a  right  in 
the  property  and  to  appear  in  the  proceeding 
in  the  circuft  coiirt  to  enforce  it  on  a  motion  to 
distribute  the  proceeds  of  the  sale  of  the  at- 
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tacbed  properly  in  its  costodf.  This  ii  the  ieo> 
o^ized  practice  in  those  States  where  suooes- 
siye  attachments  are  auUiorized  to  he  seryed  hj 
the  same  officer,  actingas  the  executiye  of  dif- 
ferent courts,  or  hy  difterent  officers  each  act- 
ing independently  of  the  other.  There  seems 
to  be  no  reason  why  a  similar  practice  should 
not  be  adopted  as  between  federal  and  state 
ri551  tribunals  acUng  concurrently  in  the  adminis- 
tration  of  the  same  laws.  Indeed,  eyery  con- 
sideration of  justice  and  oonyenlence  might  be 
adduced  to  support  it.  And  such  a  practice  in 
the  courts  of  the  United  States,  when  author- 
ized by  law  in  the  administration  of  attach- 
ment proceedings  as  between  state  courts,  seems 
to  us  to  be  justified  as  a  reasonable  implica- 
tion from  section  915  of  the  Revised  Statutes. 
That  section  expressly  secures  to  plaintiffs  in 
common-law  causes  in  Circuit  and  District 
Courts  of  the  United  States  similar  remedies  by 
attachment  against  the  property  of  the  defend- 
ant to  those  provided  by  laws  of  the  State  in 
which  such  court  is  held  for  the  courts  thereof, 
and  authorizes  the  courts  of  the  United  States, 
by  general  rules,  to  adopt  from  time  to  time 
such  state  laws  as  may  be  in  force  in  the  States 
where  they  are  held  in  relation  to  the  same 
subject.  The  remedies  here  spoken  of,  of 
course,  are  to  be  understood  as  they  are  de- 
fined in  the  state  laws,  and  subject  to  the  same 
conditions  and  limitations.  The  authority  thus 
conferred  is  ample  to  authorize  and  sanction 
the  practice  of  permitting  the  constructiye  levy 
by  attaching  crnlitors  under  state  process  upon 
the  property  in  possession  of  the  marshal  and 
their  intervention  in  proceedings  in  the  Circuit 
Court  of  the  United  States  for  the  same  dis- 
trict where,  as  between  state  courts  of  concur- 
rent jurisdiction,  a  similar  method  of  acquiring 
and  adjusting  conflicting  rights  is  prescribed. 

Under  such  a  practice,  if  In  the  present  case 
the  marshal  had  acquired  and  hela  possession 
of  the  attached  goods,  l^  yirtue  of  a  yaUd  writ 
first  levied,  the  plaintin  in  error,  by  making 
his  constructiye  levy,  subject  to  the  prior  ri^ht 
and  possession  of  the  marahal,  by  giving  him 
the  appropriate  notice  of  his  claim  to  hold  him 
as  a  garnishee  in  possession  of  Uie  property  for 
his  benefit  as  to  any  surplus  that  might  remain 
after  payment  of  prior  claims,  would  have 
therebjr  acquired  the  right,  after  establishing 
his  claim  by  judgment  in  the  state  court  ana 
presenting  proper  proof  thereof,  to  appear  in 
the  circuit  court  as  an  intervener  and  secure 
his  right  to  share  in  the  proceeds  of  the  sale  of 
the  attached  property  in  his  proper  order. 

But  the  case,  as  actually  presented  upon  the 
circumstances  disclosed  in  this  record,  is  much 
[156]  stronger  for  such  an  intervention.  When  the 
sheriff  of  the  civil  district  court  undertook  to 
levy  upon  the  roods  in  question,  and  served 
the  marshal  with  notice  as  garnishee  holding 
actual  possession  of  the  property,  the  latter 
was  in  fact,  as  we  have  already  seen,  in  posses- 
sion ill^^y  under  a  writ,  which  protected  his 
official  possession  only  po  far  as  to  prevent  the 
propertjr  from  being  forcibly  withdrawn  from 
the  jurisdiction  of  the  circuit  court  by  judicial 
process,  that  court  haying  acquirea  jurisdic- 
tion, ^  yirtue  of  the  seizure  under  color  of  its 
authority,  to  decide  all  ouestions  concerning 
it.  That  writ,  though  illegally  issued  an3 
levied,  was  not  void  on  its  face.     In  a  certain 
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sense,  therefore,  the  proper^  was  in  etuiodia 
Ugit,  and  not  sub je^  to  a  levy  under  procea 
which  would  haye  the  effect  of  taking  it  oat 
of  his  possession  and  control  But  when,  in 
the  exercise  of  jurisdiction  by  the  drcnit  court 
in  the  determination  of  the  question  raised  \ij 
the  petition  of  intervention,  the  nature  of  tiie 
marehal's  title  and  possession  came  to  be  inquired 
into,  it  was  made  apparent  that  he  held  the 
property  illegally  as  a  trespasser,  and  in  that 
forum  could  be  treated  as  holding  it  in  a  pri- 
vate and  not  an  official  capacity.  It  was  sab- 
ject,  therefore,  in  the  view  of  that  court,  to  the 
consequences  of  the  notice  served  upon  the 
marshal  as  garnishee.  It  was  held  by  the 
marshal  as  ii  it  had  been  asurplus  arising  from 
the  sale  of  the  property  of  a  defendant  on  ex- 
ecution, which,  as  is  well  established,  maybe 
attached  in  his  hands.  Drake,  Attachment, 
§  >i51. 

The   case,  therefore,  stands  thus:  for  the 
reasons  growing  out  of  the  peculiar  relation  be- 
tween federal  and  state  courts  exercising  co- 
ordinate jurisdiction  over  the  same  terrttorv, 
the  drcuit  court  acquired  the  exclusive  juris- 
diction to  dispose  of  the  propNBrty  brou^tinto 
its  custody  under  color  of  its  authonty,  al- 
though by  illegal  means,  and  to  dedoe   aU 
Suestions  of  conflicting  right  thereto;  the  plaint- 
f  in  error  having  pursued  his  remedy  by 
action  against  his  debtor  in  the  state  court,  to 
which  alone  by  reason  of  citizenship  he  could 
resort,  attempted  the  levy  of  his  writ  of  attach- 
ment upon  the  goods  in  the  possession  of  the 
marshid;  not  bong  allowed  to  withdraw  from 
the  marshal  the  actual  possession  of  the  piDp- 
erty  sought  to  be  attached,  he  served  upoQ  toe 
marshal  notice  of  his  writ  as  garnishee;  not  be- 
ing able  by  ihis  process  to  subject  the  mM^h^ 
to  answer  personally  to  the  state  court,  be 
made  himself  a  party  to  the  proceedings  in  the 
circuit  court  by  its  leave,  and  procMded  in 
that  tribnnal  agiednst  its  officer  and  the  credit- 
ors for  whom  he  had  acted;  <m  a  regular  trial 
it  appeared  at  a  fact  that  at  the  tinie  of  th« 
notioB  the  marahal  was  in  possession  of  the 
property  wrongfully  as  an  officer,  and  tlieri»> 
fore  chargeable  as  an  individuaL    It  wmA  com- 
petent for  the  circuit  court,  and  havins  the 
power  it  was  its  du^,  to  hold  the  marshal  liable 
as  garnishee,  and  having  in  its  custody  the 
f una  arising  from  the  sale  of  the  proper^,  and 
all  the  paraes  interested  in  it  before  tt«  that 
court  was  bound  to  do  complete  justice  between 
aU  the  parties  on  the  footing  of  these  righta, 
and  give  to  the  plaintiff  in  error  the  priority 
over  all  other  creaitors,  to  which  \fj  virtue  of 
his  proceedings,  and  as  prayed  for  in  bia  peti- 
tion of  intervention,  he  was  entitled. 

On  these  graundi,  the  Judgment  cf  the  Oircnit 
(hurt  ii  reffereed  and  the  eauee  remanded^  with 
directions,  upon  the  facte  found  in  the  Circuit 
Oourt,  to  atoard  judgment  in fawr  of  CA«m 
vener,  Oumbd,  in  coftformitif  with  thie  opii 
and  itie  90  ohtered. 


ISAAC  C.  BAKER  et  al.,  Apptm. 

e. 

THOMAS  0.  POWER,  m  ax^ 
(See  S.  0.  Beporter*B  ed.  lIT-iaa.) 
Decree  entered  dy  direction  ef 
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AtthoaBh  a  dtetrlot  Judge  of  the  diBtrlot  may 
have  no  nffht  to  a  vote  in  a  oauae,  while  sttttnar  in 
the  eiroiiit  ooort,  he  is  xtehtfully  a  member  of  uiat 
ooort,  and  a  decree  of  that  court,  entered  under 
his  mperYWon  and  bj  his  direction,  is  a  decree  of 
the  oonr^  good  untfl  reversed  or  otherwise  va- 
«ated,ana  from  such  a  decree  an  appeal  may  be 


[No.  807.] 
JEkdmdtted  Jan.  9, 1888.   Decided  Jan,  16, 2888. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota.    On 
motion  to  dismiss.    Motion  denied. 

Mr,  William  H.  Bliss*  in  support  of  mo- 
tion of  appellees  to  dismiss: 

The  judgment  from  which  this  appeal  was 
taken  is  not  a  final  Judgment,  and  the  appeal 
must  be  dismissed. 
Bey.  Stat  §  614;  Bodd  r.  EearU,  84  U.  S. 

17Wall.854Cai:637). 

Memn.  James  H«  DaTidson  and  Henry 
!«•  Williams,  in  opposition. 

Mr.  ChUfJuitiee  Waite  delivered  the  opin- 
ion of  the  court: 

ThU  motion  i»  denied.  If  it  be  true,  as  is  al- 
leged but  which  is  by  no  means  clear,  that 
the  decree  appealed  from  was  rendered  bj 
the  district  judge  when  he  had  no  vote 
in  the  cause,  we  still  have  Jurisdiction  of 
the  appeal.  Although  the  district  judge  may 
liave  had  no  right  to  a  vote,  he  was  rightfully 
a  member  of  the  circuit  court,  Bodd  v.  ffeartt^ 
84  U.  S.  17  Wall,  867  [21:62r|,  and  a  decree  of 
that  court  entered  under  his  supervision  and 
by  his  direction  would  be  a  decree  of  the  court, 
untn  reversed  or  otherwise  vacated. 
>m  such  a  decree  an  appeal  can  be  taken. 


ITBW   ORLEANS    PACIFIC    RAILWAY 
COMPANY,  Appt, 

V. 

UNITED  STATES. 

/8ee&  a  B«porter*s  ed.  m-UL^ 

Land  grant^Aei  qf  ISJ^—exeeption — eo$t  nf 
iurvey—power  qfCkmgrest-^paifnunt  of  cost. 

L  The  statutory  provision,  enacted  July  81, 1876, 
efaap.  24S,  19  Stat,  at  L.  in,— that  before  any  land, 
franted  to  any  railroad  oompany  by  the  united 
States,  shall  be  conveyed  to  said  company  or  any 
pevBon  entitled  thereto  under  any  Act  relating  to 
said  oompfluiy,  onless  such  company  is  exempted 
by  law  from  the  payment  of  suon  costs,  there 
cbaU  first  be  paid  into  the  Treasury  of  the  iTnlted 
States  the  cosn  of  surveying,  selecting  and  convey- 
ing the  same,  by  said  company  or  person  in  inter- 
esr-oontrolB  the  present  case,  and  is  conclusive 
against  the  right  of  the  Petitioner  to  recover  the 
money  sued  for  in  this  action,  which  has  been  paid 
for  the  costs  aforesaid. 

S.  Oongrev  had  a  right,  at  the  time  of  the  passage 
of  the  Aet  of  1871,  to  Impose  apon  the  grant  the 
new  condition  of  the  payment  of  such  cost  the 
Company  having  fSHed  to  complete  the  whole  of 
the  road  by  March  8, 1878,  and  the  Petitioner  hav- 
ing accepted  the  conveyance  from  its  grantor  with 
fiul  knowledge  of  the  provision  of  the  Act  of 
1878. 

8.  Hie  restriction  in  the  Act  of  1878,  that  the  pro- 
vision for  the  payment  of  the  cost  of  surveying  the 
land  shall  not  apply  to  a  company  which  is  ex- 
empted by  law  from  the  payment  of  such  cost,  does 
not  apply  to  the  case  of  the  Petitioner. 

i.  Tira  terms  of  the  provision  of  the  Act  of  1878 
are  Intended  to  apply  to  then  existing  grants  and  are 
not  restricted  to  future  grants  or  future  survejrs; 
they  apply  to  all  lands  theretofore  granted  to  any 
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railroad  company  by  the  United  States  and  to  the 
cost  of  surveying  such  land,  whether  previously 
Incurred  or  not. 

8.  CongresBhadpoweronthefailureof  the  Oom- 
pany to  complete  its  road  within  the  time  limited 
and  after  the  lapse  of  the  time  during  which  the 
right  to  any  conveyance  could  have  beeo  earned, 
to  impose  a  new  condition  upon  which  such  right 
coula  be  earned  in  the  future. 

8.  The  payment  of  these  costs  of  surveying  thw 
land  is  a  condition  precedent  to  the  right  to  receive 
the  title  from  the  Government;  and  until  that  is 
done  the  equitable  title  of  the  Company  Is  incom- 
plete. 

[No.  675.] 

Submitted  Jan.  6,  1888.   Decided  Jan.  16, 1888. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims,  (Usmissing  the  petition  of  the  ap- 
pellant on  a  demurrer  thereto  after  it  bad  failed 
to  amend  the  petition  in  accordance  with  leave 
granted  by  the  court    Affirmed. 

The  facts  of  the  case  are  fully  stated  in  the 
opinion. 

Mesere.  John  S.  Blair,  John  F.  Dillon 
and  WwLger  Swayne*  for  appellant: 

The  court  below  erred  in  sustaining  the  de- 
murrer and  in  dismissing  the  petition. 

The  question  presented  by  the  petition  and 
demurrer  is  whether  the  secretary  of  the  inte- 
rior rightfully  demanded  ^rom  the  plaintiff  the 
cost  of  surveving  lands  that  had  been  granted 
to  it  by  the  Act  of  March  8,  1871,  such  cost 
having  been  incurred  and  paid  prior  to  the 
grant. 

Proviso  to  the  Act  of  July  81, 1876, 19  Stat. 
atL.  121;  Act  of  March  8,  1871;  McEwen  v. 
Den,  65  U.  8.  24  How.  244(16: 672);  ITie  Twen- 
ty Bir  Cent  Outftf,  87U.  8.  20  WalL  187  (22: 
841);  Oheto  Beong  ▼.  U.  8.  112  U.  8.  500  (28: 
77^.* 

This  court  has  held,  in  Union  Paeife  B.  B. 
Co.  V.  U.  S.  99  U.  8.  700(25: 496)  and  Ohieago 
AN.  W.  B  Co.  ▼.  U. 8. 104 U. 8.  680 (26:891), 
that  the  United  States  is  as  much  bound  by  its 
contracts  as  individuals  are. 

In  the  two  statutes  passed  prior  to  1876,  re- 
quiring other  railroad  companies  to  pay  these 
costs,  such  companies  themselves  have  acqui- 
0H»d.  Indeed,  they  have  gone  further;  and  in 
Kaneaa  Pac  B.  Co.  v.  Preeeott,  88  U.  S.  16 
Wall.  603  (21:  878);  Union  Pac.  B.  B.  Co.  ▼. 
McShane,  89  U.  8.  22  Wall.  444  (22:  747),  and 
JSTorthem  Pae.  R  B.O0.Y.  TraiU  County.  115 U. 
8.  600  (29:  477)  have  invoked  that  provision  to 
aid  tiiem  in  the  resistance  of  the  payment  of 
taxes. 

What  was  our  interest  in  these  lands,  and 
what  rights  were  conferred  upon  our  assignor 
by  the  Act  of  1871?  "There  is  hereby  granted" 
are  the  words  used,  and  th^  are  words  of  ab- 
solute donation.  They  impart  an  immediate 
transfer  of  interest,  a  grant  tn  pr<BMn^*  and  not 
one  infutwro,  or  the  promise  of  a  grant;  and 
when  our  railroad  was  ultimately  constructed 
and  the  precise  sections  designatea,  our  titles  re- 
lated to  the  date  of  the  grant. 

Sehulenberg  ▼.  Harriman,  88  U.  8.  21  Wall 
44  (22:  551);  Leavenworth,  L.  dk  O.  B.  B.  Co. 
Y.  U.  8.  92  U.  8.  788  J28: 684);  Missouri,  K.  A 
T.  B.  Co.  V.  Kansas  Pac.  B.  Co.VJ  XJ.  8.  491 
(24:  1095);  8t.  Joseph  A  D.  C.  B.  B.  Co.  v.  ' 
Baldwin,  108  U.  8.  426  (26:  578). 

The  Act  of  February  2,  1887,  24  8tat.  at  L. 
891,  recognizes  this,  for  it  confirms  to  us  all 
the  lands  which  it  does  not  forfeit. 
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The  riglit  of  forfeiture  is  one  which  must  al- 
ways be  exercised  with  strictness. 

Jones  V.  CarUr,  15  Mees.  &  W.  718;  Orqft  v. 
Lumley,  6  H.  L.  Cas.  672. 

It  was  laid  down  by  the  supreme  court  in  U. 
5.  V.  BflW/itt.  66  U.  8. 1  Black,  61  (il:  96),  that 
wbat  is  implied  in  a  statute  or  contract  is  as 
much  a  part  of  it  as  what  is  en)res8ed;  and  this 
rule  bas  never  been  questioned. 

WtUm  County  v.  Third  Nat.  Bank,  108  U.  8. 
770  (2G:  488). 

The  object  of  the  proviso  was  toreauire  pre- 
payment, by  the  raibroad  companies,  of  the  costs 
of  survey  of  any  lands  for  which  appropriation 
was  tben  being  made. 

U.  5.  V.  Dickson,  40  U.  8.  15  Pet.  165  (10: 
C98);  Ryan  v.  Carisr,  93  U.  8.  78(28:  807). 

Messrs,  A.  H,  GarUuid*  Atty-Qen,,  and 
Robert  A.  Howard,  Asst,  Atty-Oen.,  for 
appellee: 

The  court  of  claims  was  right  in  sustaining 
the  demurrer. 

Act  of  March  8,  1871,  §  22;  16  8tat  at  L. 
679;  Act  of  July  81, 1876,  19  Stat,  at  L.  121; 
Famsuxyrth  v.  Minn,  d  P.  R  R  Co.  92  U.  8. 
49  (28:  580).  ^ 

r  1 9K->  '^^'  *^^^i^  Blatehford  delivered'the  opin- 
^^*^       ion  of  the  court: 

Tbis  is  an  appeal  by  the  New  Orleans  Pa- 
cific Railway  Company  from  a  judgment  of 
the  court  of  claims  dismissing  its  petition,  on 
a  demurrer  thereto,  after  it  baa  failed  to  amend 
the  petition  in  accordance  with  leave  granted 
to  it  by  the  court 

The  substantial  allegations  of  the  petition  are 
these:  the  petitioner  is  a  Corporation  of  Louis- 
iana. The  New  Orleans  fiaton  Rouge  and 
Vicksburg  Railroad  Company  was  incorporated 
by  Louisiana  in  1869.  By  section  22  of  an  Act 
of  Congress  passed  March  8,  1871,  chap.  122 
(16  Stat  at  L.  579),  there  were  granted  to  the 
New  Orleans,  Baton  Rouge  andYicksburg 
Railroad  Company,  its  successors  and  assigns, 
in  aid  of  tbe  conetruction  of  its  railroad  uom 
New  Orleans  to  Baton  Rouge,  thence  by  the 
way  of  Alexandria,  in  tbe  State  of  LouiSana, 
to  connect  with  the  Texas  Pacific  Railroad  Com- 
pany at  its  eastern  terminus,  tbe  same  number 
of  alternate  sections  of  public  lands  per  mile, 
in  the  State  of  Louisiana,  as  were,  by  the  same 
Act,  granted  in  tbe  State  of  California  to  tbe 
Texas  Pacific  Railroad  Company;  and  it  was 
provided  that  said  lands  should  be  withdrawn 
from  market,  selected,  and  patents  issued  Uiere- 
for,  and  opened  for  settlement  and  preemption 
upon  the  same  terms  and  in  the  same  manner 
and  time  as  was  provided  for  and  required 
from  the  Texas  Pacific  Railroad  Company 
within  the  State  of  California:  '*Protided,  That 
said  company  shall  complete  the  whole  of  said 
road  within  the  five  years  from  the  passage  of 
this  Act" 

By  section  9  of  the  same  Act,  there  was 
eranted  to  the  Texas  Pacific  Railroad  Company, 
Its  successors  and  assigns,  every  alternate  sec- 
tion of  public  land,  not  mineral,  designated  by 
odd  numbers,  to  the  amount  of  ten  alternate 
^ctionsofland  per  mile  on  each  Me  of  said 
railroad  in  California. 

Section  12  of  the  same  Act  provided  as  fol- 

lows:  "That  whenever  the  said  company,*'  the 

[126]    Texas  Pacific  Railroad  C:k)mpany,  "shaU  com- 
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plete  the  first  and  eadi  succeeding  section  of 
twenty  consecutive  milesof  said  railroad  and  put 
it  inrunniig  orderasafirstclassroadin  allitsap- 
pointments,  it  shall  be  the  duty  of  the  secrets^ 
of  the  interior  to  cause  patents  to  be  issued  coo- 
veying  to  said  company  the  number  of  sectioDS 
of  land  opposite  to  and  coterminous  with  nkl 
completed  road  to  which  it  shall  be  entitled  for 
each  section  so  completed.  Said  company, 
within  two  years  after  the  passage  of  this  A^ 
shall  designate  the  general  route  of  its  said  road, 
as  near  as  may  be,  and  shall  file  a  map  of  the 
same  in  the  department  of  tbe  intenor;  and, 
when  the  map  Is  so  filed,  the  secretary  of  the  in- 
terior, immediately  thereafter,  shall  cause  tbe 
lands  within  forty  miles  on  each  side  of  said 
designated  route  within  the  TerritorieR,  and 
twenty  miles  within  the  State  of  California,  to 
be  withdrawn  from  preemption,  private  entry 
and  sale." 

On  .the  11th  of  November,  1871,  the  New 
Orleans,  Baton  Rouge  and  Vicksburg  Com- 
pany filed  in  the  department  of  the  interior  a 
map  of  tbe  general  route  of  its  road  from  Baton 
Rouge  to  Shreveport,  and,  on  the  18th  of  Fi^ 
ruaiy,  1878,  a  like  map  showing  the  general 
route  of  its  road  from  ^ew  Orleans  to  Baton 
Rouge.    In  1871  and  1878,  the  lands  idonir  said 
ireneral  route,  within  the  grant  of  the  Act  of 
March  8, 1871,  were  withdrawn  from  entry  and 
sale  by  order  of  said  Department    On  the  5th 
ot  January,  1881,  the  petitioner  became  tbe 
owner,  by  conveyance  from  the  New  Orleans, 
Baton  Rouse  and  Vlcksbuig  Company,  of  all 
its  interest  In  such  grant  of  public  lands;  nnd 
the  conveyance  and  its  acceptance  by  the  Peti- 
tioner were  duly  recognized  by  the  aepartment 
of  the  interior.    After  January  6, 1881,  the  Pe- 
titioner constructed  260  mUes  of  the  railroad 
from  Shreveport,  by  way  of  Alexandria  and 
West  Baton  Kouie,  to  White  CasUe,  in  Louis- 
iana, within  the  linoits  of  the  lands  withdrawn 
for  its  mntor,  and  >ub6tantially  upoo    the 
course,  direction,  and  general  route  of  the  road 
filed  by  such  grantor. 

On  ttie  18th  of  March,  1888,  the  secretaij  of 
the  interior  transmitted  to  the  President  of  tbe 
United  States  a  report  in  writing  of  the  con»- 
missioner  appointed  by  the  Prendent  to  exam- 
ine mid  260  miles,  ana  recomniended  that  tbej 
be  accepted,  and  that  patents  for  such  lands  as 
misht  have  been  earned  by  their  constructioa 
be  issued  to  the  Petitioner.    This  recommenda- 
t1..n  was  approved  in  writing  by  the  President, 
i  and  on  the  third  of  March,  18^,  patents  were 
issued  to  the  PetiUoner  for  679.284.64  aci>es  of 
land  in  Louisiana,  as  earned  by  the  Petitioner. 
Before  issuing  the  patents,  tbe  secretary  of  tbe 
interior  exacted  from  it  $14,713.68,  all^n^  tbe 
same  to  be  due  for  the  cost  of  surveying  tbe 
lands,  although  such  ooet  had  been  incurred 
and  expended  by  thetniited  States  prior  to 
March  8,  1871.    The  Petitioner  demed    tbe 
right  of  the  United  States  to  that  sum,  and  paid 
it  under  protest.    Tbe  Petitioner  prayed  judg^ 
ment  for  that  sum. 

Tbe  question  in  the  case  is  as  to  the  effect  of 
a  statutory  provision  enacted  July  81,  1876» 
chap.  246. 19  Stat,  at  L.  121,  hi  "An  Act  mak- 
ing appropriations  for  sundir  civil  expexiees  of 
the  Qovemment  for  the  fiscal  year  enmn^  June 
80,  1877,  and  for  other  purposes,"  in  tliese 
words:  "And  provided  further.  That  before  mn  j 
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land  granted  to  any  railroad  company  by  the 
UnitS  States  shall  oe  oonyeyed  to  such  com- 
pany, or  any  person  entitled  thereto  mider  any 
•of  ibe  Acts  incorporating  or  relating  to  said 
•company,  unless  soch  company  is  exempted  bv 
law  from  the  payment  of  such  cost,  there  shall 
first  be  paid  into  the  Treasury  of  the  United 
States  the  cost  of  surveying,  selecting,  and  con- 
Teying  the  same  by  the  sud  company  or  per- 
rsons  in  interest. 

We  are  of  opinion  that  this  provision  of  the 
Act  of  1876  controls  the  present  case,  and  is 
•oondusive  against  the  right  of  the  Petitioner 
to  recover  the  money  in  Question.  At  the  time 
this  Act  was  {Missed,  neither  the  Petitioner  nor 
its  mntor  had  acquired  any  right  to  claim  the 
lands  granted.  The  five  years  from  March  8, 
1871,  within  which,  as  a  condition,  the  whole 
of  the  road  was  to  be  completed,  had  elapsed 
without  Uie  commencement  of  any  part  of  the 
work  of  construction.  That  was  not  begun 
imtil  nearly  ten  years  after  the  Act  of  Mitfch 
S,  1871,  was  passed.  The  Petitioner  accepted 
the  conveyance  from  its  grantor  with  full 
knowledge  of  the  provision  of  the  Act  of  1876. 
Congress  had  a  right  at  that  time  to  impose  up- 
(128]  <m  the  grant  the  new  condition,  the  Company 
having  failed  to  complete  the  whole  of  the  road 
by  March  8, 1876. 

The  restriction  in  the  Act  of  1876,  that  the 
provision  for  the  payment  of  the  cost  of  sur- 
veying the  land  shall  not  apply  to  a  company 
which  is  ''exempted  by  law  from  the  payment 
of  such  cost,"  does  not  apply  to  the  case  of  the 
Petitioner.  There  is  no  express  statutory  pro- 
vision exempting  the  grantor  to  the  Petitioner 
from  the  payment  of  the  cost  of  surveying  the 
land.  Ail  that  can  be  said  is  that  the  Act  of 
March  8, 1871,  was  silent  on  the  subject.  It 
neither  exempted  the  beneficiary  from  paying 
the  cost  of  surveying,  nor  did  it  expressly  re- 
ouire  it  to  pay  such  cost.  It  and  its  grantee, 
tnerefore,  fall  within  the  provision  of  the  Act 
of  1876,  because  not  within  the  exception  oon- 
tained  in  that  provision. 

It  is  urged  for  the  appellant,  that,  in  the 
present  case,  the  surveys  had  been  made  and 
paid  for  by  the  United  States  prior  to  the  pass- 
age of  the  Act  of  March  8,  1871,  and  that,  as 
section  12  of  that  Act  provided  for  the  issuing 
of  patents  without  requiring  the  payment  of 
the  cost  of  surveying,  the  Company  was  there- 
fore exempted  by  law  from  the  payment  of 
such  cost,  within  the  meaning  of  the  provision 
of  the  Act  of  1876;  and  it  is  suggested  that  no 
statute  in  respect  to  the  granting  of  public  lands 
to  either  a  State  or  a  railroad  company,  passed 
prior  to  1876,  contained  a  provision  expressly 
exempting  the  grantee  from  the  payment  of  the 
cost  of  surveying.  It  is  further  urged,  that  the 
terms  of  the  provision  of  the  Act  of  1876  are  not 
intended  to  apply  to  then  existing  grants,  but 
only  to  future  grants  and  to  the  cost  of  surveys 
to  be  made  thereafter. 

But  wo  are  of  opinion  that  the  provision  is  a 
general  one,  and  that,  although  it  is  enacted  in 
connection  with  an  appropriation  of  money  for 
the  survey  of  public  umaiB  and  of  private  land 
olaims,  and  follows  a  requirement  that  no 
patent  shaU  issue  for  a  private  land  claim  until 
the  cost  of  survey  and  platting  shall  have  been 
paid  into  the  Tressurv  by  the  party  in  interest, 
jet  it  ii  not  oontroUea  by  those  circumstances. 
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It  is  manifestly  general  legislation,  applying,  as 
to  the  past,  to  all  land  tneretoforejCTanted  to 
any  railroad  company  by  the  United  States,  ami 
to  the  cost  of  surveving  such  land,  whether  that  [120] 
cost  had  been  previousuy  incurred  or  expended, 
or  was  to  be  incurred  or  expended  in  the  future. 
The  exception  created,  that  the  provision  is  not 
to  apply  to  a  company  exempted  by  law  from 
the  payment  of  the  cost,  is  gener^  in  its  lan- 
guage. If  such  a  companv  is  to  be  found,  the 
exception  applies  to  it;  if  it  is  not  to  be  found, 
the  provision  applies  to  it 

It  is  urged  for  the  appellant,  that,  inasmuch 
as  section  17  of  the  Act  of  March  8,  1871,  pro- 
vided, in  regard  to  the  Texas  Pacific  Railroad 
Company,  that,  upon  the  failure  to  complete  its 
road  within  the  time  limited  by  that  Act,  Con- 
gress might  adopt  such  measures  as  it  might 
deem  necessary  and  proper  to  secure  the  spo»iy 
completion  of  the  road,  and,  inasmuch  as  that 
Act  contained  no  reservation  of  a  power  tc  add 
to,  alter,  amend  or  repeal  its  provisions.  Con- 
gress was  restricted,  on  a  failure  of  the  l^ew 
Orleans,  Baton  Rouge  and  Vicksburg  Com- 
pany to  complete  the  whole  of  its  road  with  in 
five  years  from  the  passage  of  the  Act,  to  the 
adoption  of  measures  for  the  securing  of  a 
speedy  completion  of  the  road,  and  that  the 
imposition  upon  the  company  of  the  cost  of 
survejring  the  land  was  not  such  a  measure. 

But  we  are  of  opinion  that  while,  on  the 
failure  of  the  Company  to  complete  its  road 
within  the  time  limited,  Congress  might  adopt 
measures  to  secure  its  speedy  completion,  no 
limitation  was  imposed  on  the  right  and  power 
of  Congress,  the  Company  having  failea  even 
to  commence  the  construction  of  any  part  of  its 
road  within  the  time  limited,  to  virtuaily  renew 
the  grant  and  extend  the  time  within  which  the 
lana  might  be  earned,  with  the  imposition  of  a 
new  condition,  that,  before  any  patent  should 
be  issued,  the  cost  of  surveying  the  land 
patented  should  first  be  paid  into  the  Treasury. 

In  the  case  of  FamnoorthY,  Minnesota  A  P, 
R,R,Co,n  U.  S.  49  [23:580],  it  was  held  by 
this  court  that  where  a  grant  of  land  and  con- 
nected franchises  is  made  to  a  corporation,  for 
the  construction  of  a  railroad,  by  a  statute 
which  provides  for  their  forfeiture  upon  failure 
to  perform  the  work  within  the  prescribed  time, 
the  forfeiture  may  be  declanKl  by  legislative 
Act,  without  judicial  proceedings  to  ascertain 
and  determine  the  failure  of  the  grantee;  and 
that  any  public  assertion  by  legislative  Act  of  [130) 
the  ownership  of  the  State  after  the  default  of 
the  grantee  is  equally  effective  and  operative. 
See,  also.  McMidcen  v.  U.  8.  97  U.  8.  204,  217, 
218  [24:947,  962]. 

In  the  present  case,  it  is  true  that  the  statute 
did  not  provide  for  the  forfeitura  of  the  grant 
on  f(dlure  to  complete  the  y^hole  of  the  road 
within  the  five  years;  but,  within  the  principle 
of  the  case  referred  to.  Congress  was  left  free, 
on  a  failure  of  the  grantee  to  do  any  of  the  work 
within  the  Q^e  years,  to  impose  the  condition 
it  did  upon  the  grant  of  the  lands.  As  was  said 
in  Farmwarth  v.  Minneaota  A  P,  R.  R.  Co.,  the 
Act  havine  made  the  construction  of  the  whole 
of  the  road  within  five  years  a  condition  preced- 
ent to  a  patent  for  any  of  the  land  sranted,  no 
conveyance  in  disregard  of  that  condition  could 
pass  any  title  to  the  companv.  as  was  held  in 
Schulenlerg  v.  Barriman,  88  l'.  S.  21  Wall.  44 
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[a3:SSl].  It  follow*  tbst  CoDgrees  had  tbe 
poner,  kfter  the  Upse  of  the  time  during  which 
the  right  to  aay  coDvevance  could  bftva  been 
esmed,  to  Impoee  a  coDoitloti  upon  which  >ach 
ririit  could  be  earned  in  the  fature.  The  ap- 
pilcaLion  by  the  Pelttioner  for  a  conveyance  or 
Daleot  must  t>e  token  as  an  asscot  by  it  to  the 
coudilloD  imposed  by  the  Act  of  1B76. 

The  same  principle  was  applied  in  U.  8.  v. 
BepetMgtu/,  TSV.S.B  Wall,  ail  [18.-6271.  In 
ICanta*  At.  R.  Go.  t.  PretecU.  88  U.  8.  16 
WalL  603  [21:378],  «  was  held  by  this  court, 
thattheSIstsectionof  tbe  Act  of  July  2,  lBe4, 
18  Stst.  at  L.  365,  ameudatory  of  the  Act  of 
July  1,  1662,  12  Slat,  at  L.  489,  to  aid  the 
Eauses  Pacific  Railwa;^  in  the  coDstruction  of 
lis  road  by  the  great  of  lands,  which  amend- 
atory aecdon  required  the  prepayment  of  the 
coal  of  surveying,  selecting,  and  conveying  the 
lands,  required  the  prepayment  as  to  unda 
gi-anied  by  the  original  Act,  as  well  as  to  those 
grai]t«d  by  the  amendatory  Act.  It  was  con- 
tended liy  counsel  in  that  case  that,  as  the  orig- 
inal Act  required  no  such  prepayment,  the 
United  Stale*  could  not,  in  dlaie^rd  of  the 
Btntule  which  made  the  grant,  annex  new  coo- 
diiiona  to  It  by  a  subsequent  enactment.  But 
this  court  said,  p.  608  [6741:  "  We  are  of 
opinion  thai  no  patentcould  rightfully  issue  in 
[131]  Aiiycaae  until  the  cost  of  nirvey  had  been  paid. 
None  of  the  rood  had  been  built  when  the 


well  as  intent,  of  Congresetorequire such  pay- 
ment cannot  be  contealed." 

The  lame  statutory  ptovisioDS  were  under 
GOnsideratiaQ  in  Union  Pae.  R.  B.  Co.  t. 
UcShane,  89  U.  S.  23  WaU.  444  [39:747].  In 
that  case,  in  ref  eience  to  the  provision  of  aection 
21  of  the  Act  of  1804,  this  court  aald,  p.  462 
[7S1]:  "  That  the  payment  of  these  costa  of 
survc^g  the  land  Is  a  condition  precedent  to 
the  nght  to  receive  the  title  from  tbe  Oovem- 
menl,  can  admit  of  no  doubt.  Until  tbia  la 
done,  the  equitable  title  of  the  company  is  in- 
complete. There  remains  a  paymeot  to  be 
made  to  perfect  it  There  la  something  to  l)e 
done,  without  which  the  company  is  not  entl- 
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to  a  patent." 


This 

1*110130  Kailroad   Company,   in    the    i „. 

Horthtrn  Pae.  B,  E.  Go.  v.  Traill  County,  115 
D.  S.  600  [29:477],  where,  by  an  Act  paiood  in 
1870,  Congress  bad  provided  that  before  any 
land  granted  to  the  company  by  the  United 
Slatea  should  be  conveyed  Ibere  should  first  be 
paid  into  the  Treasury  of  the  United  States  Ibe 
cost  of  surveying,  selecting  and  conveybig  the 

ThfM  tiaa  teem  to  v*  to  be  Oeeitite  in  tht 
pretent  cat,  and  Ikt  judgment  <f  the  Court  oj 
Ctaimt  M  (yHrmei 

JAMES  P.  WHITNEY  bt  tJ...Ptff».  in  Err., 

WILLIAM  H,  ROBERTBON,  Collector  of 

Uie  PoBT  of  Nbw  York. 

(See  8.  a  B^iorter-a  ed.  IKmtS.) 

Dominican  Treaty—^eet  (^—infl-adiottt  ^— 


WHimST  T.  ROBBBTBOH. 
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J9miianT.Ga.WXJ.  S.SPet. 
Gm.  T.  abmlM,  78  U.  8.  0  Wall  60 

8rUk  Bmi  M<mM  Oiue$,  112  U.  8.  598 
M$;  U.8.r.  BausSUr.  119  U.  8.426(80:481). 

Ov  toTemmeot  hat,  horn  the  beginning  of 
ov  ■Mooal  eziateoce,  adTOcated  equal  and  re- 
dpootl  jntgrpational  relatioos  with  e^ery  for- 
do Katioo  with  whom  it  made  a  treaty. 

OUfUd  T.  Marriott,  61  U.  8.  10  How.  163 
jltir^D^.  Cor.  U.  a  1867,  part  1,  p.  287. 

if  tM  coTemme&t  has  estahUahed  these 
■Wpkt,  It  becomet  the  duty  of  the  judicial 
■ytanjDt  to  conform  to  them. 

lit  of  Anx.  15.  1876, 19  8tat.  at  L.  200;  Act 
cT  Xsch  8/1388,  22  Stat  at  L.  491;  U.  8.  ▼. 
htaAtr,  mtpra;  1  Kent,  Com.  166;  Woolsey, 
hMffuL  Law.  186. 

lo  iakipfetiDg  treaties  regard  should  be  had 
10  the  occMJon  which  produced  them,  the  sub- 
)R1  sttttcr  i4  their  stipulations,  the  object  for 
vUrfa  aad  the  epoch  auring  which  they  were 


!  Pkfl.  inteniat.  Law,  56;  YatteO,  Litemat. 
Liw,l07:  Note  to  Dana's  Wheat  IntematLaw, 
I  Ml;  1  Kent,  Com.  175;  U,  8.  ▼.  UtAuterive, 
n  r.  a.  10  How.  609  a8:560);  U.  8.  v.  Auguii- 
ik  «  U.  S.  1  WalL  852  (17:618);  Hauerutein  v. 
IfUM.  100  U.  8. 487  (25: 629). 

Mr.Q,  A.  Jfmmkm^  Sotidttfr-Otn, ,  for  defend- 

TW  Doainican  Treaty  is  not  self  executing, 
k«  aq«lres  Wislstire  action  to  give  it  effect 
Airier  ▼.  J^raJB?  U.  8.  2  Pet  814  (7:485); 
*<W<igtT.  Sobart$0n,  27  Fed.  Rep.  741:  Tap^ 
^ V.  MrrUa,  SCoitis,  462;  Bartram  ▼.  HoderU 
■a,tl Bktchf.  211;  SamsY.  Aims,  122 U.  8.120 
ftlUOl 
Ap%  iri^  far  plainUgk  in  §rror, 
Ita  tfietkninican  Treaty  is  self  executing, 
^-    T.iWeri*wi.  112  U.  8.  598(28:808). 

FUld  delirefed  the  opinion  of 


TW  nUadfls  aie'merchants,  doing  business 
Ar  City  of  Kcw  York;  andfai  August,  1882, 
" '  ported  a  large  qiMntity of  "centrifugal 
laaaes  socars,"  the  produce  and  manu- 
ot  the  IsJand  of  8an  Domingo.  These 
•oe  ^mllar  in  kind  to  sugars  produced 
Hmwalian  Islands,  which  are  admitted 
dvty  nndcr  the  Treaty  with  the  King  of 
b&aMfts,  and  the  Act  of  Congress,  paned 
Treaty  into  effect  They  were 
at  the  custom  house  at  the  Port 

,  the  pbintifls  claiming  that  by 

Ttrmtf  wbfa  the  Republic  of  8an  Domingo 
rms  ifcinW  be  admitted  on  the  some 
that  la,  free  of  duty,  as  simllnr  articles, 
mad  manufacture  of  the  Hawaiian 
defendant  who  was  at  the  time 
the  Port  refused  to  allow  this 
the  goods  as  dutiable  articles 
of  Congress,  and  exacted  duties 
aiDoan^.of  ^.986.  The  plain t- 
fron  the  Collector's  decision  to 
of  the  treasury,  by  whom  the  ap- 
'  sd.  They  then  paid  under  pro- 
exacted,  and  brought  the  pres- 
rcr  the  amount 
set  forth  the  facU  as  to  the 
(he  goods,  the  claim  of  the 
rfmld  be  admitted  free  of 
articles  from  tK»  v«r^|^ 


Islands  were  thus  admitted,  the  refusal  of  the 
CSollector  to  allow  the  claim,  the  appeal  from 
his  dedston  to  the  secretary  of  the  treasury  and 
its  denial  by  him,  and  the  payment  under  pro- 
test of  the  duties  exacted,  and  concluded  with 
a  prayer  for  judgment  for  the  amount  The 
defendant  demurred  to  the  complaint;  the  de- 
murrer was  sustained,  and  final  Judnnent  was 
entered  in  his  fayor;  to  review  which  Uie  case 
is  brou^t  here. 

The  Treaty  with  the  King  of  the  Hawaiian 
Islands  provides  for  the  importation  into  the 
United  States,  free  of  duty,  of  various  articles, 
the  produce  and  manufacture  of  those  Islands, 
in  consideration,  among  other  things,  of  like 
exemption  from  duty,  on  the  importation  into 
that  country,  of  sundry  specified  articles  which 
are  the  proauce  and  manufacture  of  the  United 
SUtes.  19  8tat  at  L.  625.  The  language  of 
the  first  two  articles  of  the  Treaty,  whi<m  re- 
cite the  reciprocal  engagements  of  the  two 
countries,  declares  that  they  are  made  in  con- 
sideration of  the  rights  ana  privileges  and  as  [102] 
an  equivalent  ther^or,  which  one  concedes  to 
the  other. 

The  plaintiffs  rely  for  a  like  exemption  of 
the  sugars  imported  bv  them  from  San  Do- 
mingo upon  the  9th  article  of  the  Treaty  with 
the  Dominican  Republic,  which  is  as  follows: 

"  No  higher  or  other  duty  shall  be  imposed 
on  the  importation  into  the  United  States  of 
any  article  the  growth,  produce  or  manufact- 
ure of  the  Dommican  Republic,  or  of  her  fldi- 
eries;  and  no  higher  or  other  duty  shall  be  im- 
posed on  the  importation  into  the  Dominican 
Republic  of  any  article  the  inowth,  produce  or 
manufacture  oi  the  United  States,  or  their  fish- 
eries, than  are  or  shall  be  payable  on  the  like 
articles  the  ffiowth,  produce  or  manufacture  of 
any  other  foreign  country,  or  its  fisheries." 
15  Stat  at  L.  475. 

In  Bariram  v.  Bobertion,  l22  U.  8.  116  [80: 
1118],  we  held  that  brown  and  unrefined  sugars, 
the  produce  and  manufacture  of  the  Island  of 
St  Croix,  which  is  part  of  the  dominions  of 
the  King  of  Denmark,  were  not  exempt  from 
duty  by  force  of  the  Treaty  with  that  country, 
because  similar  goods  from  the  Hawaiian  Isl- 
ands were  thus  exempt.  The  first  article  of 
the  Treaty  with  Denmark  provided  that  the 
contracting  parties  should  not  grant  any  par- 
ticular favor  to  other  Nations,  in  respect  to 
commerce  and  navigation,  which  should  not 
immediately  become  common  to  the  other  party, 
who  shoula  enjov  the  same  freely  if  the  con- 
cession were  freely  made,  and  upon  allowing 
the  same  compensation  if  the  concession  were 
conditional  11  SUt  at  L.  719.  The  fourth 
article  provided  that  no  higher  or  other  duties 
should  be  imposed  bv  either  party  on  the  im- 
portation of  anv  article  which  is  its  produce  or 
manufacture,  into  the  country  of  the  other 
party,  than  is  payable  on  like  articles,  being 
the  produce  or  manufacture  of  any  other  for- 
eign country.  And  we  held  in  the  case  men- 
tioned that  "  Those  stipulations,  even  if  con* 
ceded  to  be  self  executing  by  the  way  of  a  pro- 
viso or  exception  to  the  general  law  imposing 
the  duties,  do  not  cover  concessions  Uke  those 
made  to  the  Hawaiian  Islands  for  a  valuable 
consideration.  They  were  pledges  of  the  two  [103] 
contracting  parties,  the  United  States  and  the 
King  of  Doimark,  to  each  other,  that  in  the 
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hnposidoQ  of  duties  on  goods  imported  into 
one  of  Uie  ooontries  which  were  the  produce  or 
manufacture  of  the  other,  there  should  be  no 
discrimination  against  them  in  favor  of  goods 
of  like  character  imported  from  any  other 
country.  They  imposed  an  obligation  upon 
both  countries  to  avoid  hostile  legislation  in 
that  respect.  But  th^  were  not  intended  to 
interfere  with  special  arrangements  with  other 
coimtries  founded  upon  a  concession  of  spedal 
privileges." 

The  counsel  for  the  plaintiffs  meet  this  posi- 
tion by  pointing  to  the  omission  in  the  Treaty 
with  the  Republic  of  San  Domingo  of  the  pro- 
vidon  as  to  free  concessions,  and  concessions 
upon  compensation,  contending  that  the  omis- 
sion precludes  any  concession  in  respect  of 
commerce  and  navigation  by  our  government 
to  another  country,  without  that  concession  be- 
ing at  once  extended  to  Ban  Domingo.  We  do 
Dot  think  that  the  absence  of  this  provision 
changes  the  oblii^tions  of  the  United  States. 
The  9th  article  of  the  Treaty  with  that  Repub- 
lic, in  the  clause  quoted,  is  substantially  like 
the  4th  article  in  the  Treaty  with  the  King  of 
Denmark.  And  as  we  said  of  the  latter,  we 
may  say  of  the  former,  that  it  is  a  pledge  of 
the  contracting  parties  that  there  shall  be  no 
discriminating  legislation  against  the  importa- 
tion of  articles  which  are  the  growth,  produce 
or  manufacture  of  their  respective  countries, 
in  favor  of  articles  of  like  character,  import- 
ed from  any  other  country.  It  has  no  great- 
er extent  It  was  never  designed  to  prevent 
special  concessions,  upon  sufficient  considera- 
tions, touching  the  importation  of  specific  arti- 
cles into  the  country  of  the  other.  It  would 
require  the  clearest  language  to  Justify  a  con- 
clusion that  our  government  intended  to  pre- 
clude itselX  from  such  engagements  with  other 
countries,  which  might  in  the  future  be  of  the 
highest  importance  to  its  interests.  ^ 

But,  independently  of  considerations  of  this 
nature,  there  is  another  and  complete  answer 
to  the  pretensions  of  the  plaintiffs.  The  Act  of 
Congress  under  which  the  duties  were  collected 
authorized  their  exaction.  It  is  of  general  ap- 
plication, making  no  exception  in  favor  ofgooos 
of  any  country.  It  was  passed  after  the  Treaty 
with  the  Dominican  Republic;  and  if  there  tie 
any  conflict  between  the  stipulations  of  the 
Treaty  and  the  requirements  of  the  law  the  lat- 
ter must  controL  A  Treaty  is  primarily  a  con- 
tract between  two  or  more  independent  Na- 
tions, and  is  so  regarded  by  writers  on  public 
law.  For  the  infraction  of  its  provisions  a  rem- 
edy must  be  sought  by  the  injur^party  through 
reclamations  upon  the  other.  When  the  stipu- 
lations are  not  self  executing  they  can  only  be 
enforced  pursuant  to  legislation  to  carry  tnem 
into  effect,  and  such  legislation  is  as  much  sub- 
ieot  to  modification  ami  repeal  by  Congress  as 
legislation  upon  any  other  subject  If  the 
Treaty  contains  stipulations  which  are  self  ex- 
ecuting, that  is,  require  no  legislation  to  make 
them  operative,  to  that  extent  they  have  the 
force  and  effect  of  a  legislative  enactment. 
Congress  may  modify  such  provisions,  so  far  as 
they  bind  the  Unitea  States,  or  supersede  them 
altogether.  By  the  Constitution  a  Trraty  is 
placed  on  the  same  footing,  and  made  of  like 
obligation,  with  an  Act  of  legislation.    Both  are 
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declared  by  that  instrument  to  be  the  supreme 
law  of  the  land,  and  no  superior  efflcacy  is  giveo 
to  either  over  the  other.    When  the  two  relate 
to  the  same  subject,  the  courts  will  alvrays  es- 
deavor  to  construe  them  so  as  to  give  effect  to 
both,  if  that  can  be  done  without  violating  the 
language  of  either;  but  if  Uie  two  are  incon- 
sistent the  one  last  in  date  wiU  control  the  other, 
provided  always  the  stipulation  of  the  Treaty 
on  the  subject  u  self  executing.    If  the  country 
with  which  the  Treaty  Is  made  is  disntisfied 
with  the  action  of  the  legislative  department  it 
may  present  its  complaint  to  the  executive  bttd 
of  the  government,  and  take  such  other  meas- 
ures as  It  may  deem  essential  for  the  protection 
of  its  interests.     The  courts  can  afford  no  re- 
dress.   Whether  the  complaining  Nation  has 
lust  cause  of  complaint,  or  our  country  was 
lustifled  in  its  legislation,  are  not  matters  for 
Judicial  cognizance.     In  Tbjflcr  v.  McrUm,  2 
Curtis,  454,  469,  this  subject  was  very  ekU)o- 
rately  considered  at  the  circuit  by  Mr.  JutUet 
Curtis,  of  this  court,  and  he  held  that  whether 
a  Treaty  with  aforeijgn  Sovereign  had  been  vio- 
lated by  him;  whether  the  consideration  of  a 
particiuar  stipulation  of  the  Treaty  had  been 
voluntarily  withdrawn  by  one  party  so  tliat  it 
was  no  longer  obligatory  on  the  other;  whether 
the  views  and  acts  of  a  foreign  Sovereign  had 
given  Just  occasion  to  the  Legislative  Depart- 
ment of  our  Qovemment  to  withhold  the  exe- 
cution of  a  promise  contained  in  a  Treaty,  or  to 
act  in  direct  contravention  of  such  promise, 
were  not  Judicial  questions:  that  the  power  to 
determine  these  matters  had  not  been  confided 
to  tiie  Judiciarr,  which  has  no  suitable  means 
to  exercise  it  but  to  the  Executive  and  L^:is- 
lative  Departments  of  our  Qovemment;  and 
that  they  oelonff  to  diplomacy  and  legialation. 
and  not  to  the  aaministration  of  the  laws.    Ana 
he  Justly  observed,  as  a  necessary  consequence 
of  these  views,  that  if  the  power  to  determine 
these  matters  is  vested  in  Congress,  it  isvrlu^y 
immaterial  to  inquire  whether  by  tlie  Act  as- 
sailed it  has  departed  from  the  Treaty  or  not, 
or  whether  such  departure  was  by  accident  or 
design,  and,  if  the  latter,  whether  the  reasons 
were  good  or  bad. 

In  these  views  we  fully  concur.  It  follows, 
therefore,  that  when  a  law  is  dear  in  its  pro- 
visions, its  validity  caimot  be  assafled  before 
the  courts  for  want  of  conformity  to  stipula- 
tions of  a  previous  Treaty  not  already  executed. 
Considerations  of  that  character  belong  to  an- 
otiier  department  of  the  government.  The  duty 
of  the  courts  is  to  construe  and  give  effect  to 
the  latest  expression  of  the  sovereign  'wilL  In 
mad  Money  Ocuei,  112  U.  8.  680X28: 798],  it 
was  objected  to  an  Act  of  Congress  that  it  vio- 
lated provisions  contained  in  treaties  "with  for- 
eign ISTations,  but  the  court  replied  thsu  so  f  ai 
as  the  provisions  of  the  Act  were  in  oonflict 
with  any  Treaty,  they  must  prevafl  in  all  thi 
courts  of  the  country;  and,  after  a  full  aiKJ 
elaborate  consideration  of  the  subject,  it  heXi 
that  "So  far  as  a  Treaty  made  by  the  Unite* 
States  with  anv  foreign  i^ation  can  be  the  suli 
Ject  of  Judicial  cogni^ce  in  the  courts  of  thi 
country,  it  is  subject  to  such  Acts  as  Oon^^ree 
may  pass  for  its  enforcement,  modiftcation^  « 
repfeaL" 

Jut^pnerU  c^fflrmed. 
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HUGH  KELLT,  Pifin  Err., 

IDWARD  HEDDEN.  Ute  CoUector  of  the 
PoBT  OF  Nkw  Tore. 

(See  8.  C  Beporter^  ed.  198, 19T.) 

(kMfoUowed—Dominiean  Dreatff. 

L  wimmeit  T.  Robartacm,  ante*  followed. 

tlV  TMty  with  the  Oomlnloan  Beimbtio, 
vikk  proTfclatliftt  no  hlf  her  daty  shall  be  Imposed 
m  the  tmportaiioo  tnto  the  Untied  States  ot  any 
«rtUe  (ran  that  Republic  than  is  or  shall  be  pay- 
•Upoq  Uke  articles  from  another  foreign  county, 
tea  aot  prerent  special  conceesions,  upon  sum- 
ttat  nnasldefBtloii.  as  to  the  importation  of  spe- 
flMiatlsIss,  from  another  country  Into  this. 

[No.  1012J 
iffW  Aml  JS.  U,  1S87.  Decided  Jan,  9, 1888. 

raSHROR  to  the  Circuit  Court  of  the  United 
1  Sutci  for  the  Southern  District  of  New 
Tork,  to  reriew  a  Judgment  in  favor  of  def end- 
SH  it  an  actioo  brought  bj  the  plaintiff  in 
■nr  to  moorer  back  duties  paid  undOT  pro- 


ve 


TW  SUM  oomiad  appeared  for  the 
imiei  Ib  this  caee  aa  in  WhUney  v. 


Mr,  J^uUm  Fiald  deUvered  the  opinion  of 


"f^  CMe,  except  in  one  particular,  presents 

^  Mme  qucatiotts  considered  and  determined 

■  Whainqf  ▼.  RoberUon,    The  exceptional  clr- 

b  this,  that  the  Act  of  1883.  under 

the  duties  were  levied  and  collected,  to 

rUch  the  action  is  brought,  declares 

ttsi  Bothiag  in  it  "ahall  in  anv  way  change 

wl^air  the  f om  and  effect  of  anv  treaty  be- 

t^M  the  United  States  and  any  other  govern- 

■Ml,  or  any  laws  passed  in  pursuance  of  or 

te  the  exBcutioo  of  any  such  treaty,  so  long 

•  Mch  tmty  shall  remain  in  force  in  respect 

<thrmbjecla  embraced  in  this  Act"    22  Stat. 

«  L  SSS.    The  most  that  can  be  conceded  to 

^Ffovtaioii  is  that  it  leaves  a  previous  Treaty 

■huarto  the  same  subjects  unaffected  by  the 

^     Our  observations  in  the  former  case,  as 

te  *he  fffect  of  subsequent  legislation  in  con- 

let  vhfc  tbc  «tipalations  of  a  treaty,  are  there- 

^teappttcable  to  the  present  case.    But  all 

ft  I— iiKiatioos  as  to  specific  exemptions 

VB  for  nedal  ooocnsions  remain,  in  an- 

io  tba  Aliegvd  contention  of  the  plaintiffs 

■rtrlaa^j^  produce  and  manufacture  of 

^■d  «M^  DominjRo  should  be  admitted 

•4  d^ty  vacaoae  rimflar  articles,  the  prod- 

of  the  Hawaiian  Islands, 


rSmXD  STATES,  /v.  i^  Brr., 

9. 

HABRISON  JOHNSTON. 


of  the  system,  do- 
or oapto 


«ir. 


U.  &.  BooE  81. 


oaptored  I 


and  abandoned  property  within  the  fnsnrreotlonary 
districts,  and  Its  safe  thereafter,  was  committed,  by 
the  Acts  of  Consreas,  to  the  secretary  of  the  treaa- 
ury,  with  full  authority  to  decide  what  expenses 
were  fairly  chargeable  against  the  proceeds  of  such 
property,  and  subject  to  no  restriction  but  that  the 
expenses,  charged  upon  the  proceeds  of  sales,  be 
**  proper  and  necessary,**  and  be  approved  by  him. 

z.  The  approval  of  the  Secretary  of  the  Treasurj 
of  an  account  of  expenses,  in  relation  to  the  ooUeo- 
tion  and  sale  of  a  lot  of  captured  and  abandoned 
property,  is  conclusive  evidence  that  such  expenses 
were  proper  and  necessary,  unless  It  appears  that 
the  allowance  of  such  expenses  was  procured  by 
fraud,  or  that  the  expenses  were  incurred  In  vioUu 
tlon  of  some  positive  statute,  or  of  public  policy. 
The  allowance  of  such  expenses  by  tne  secretary  Is 
not  subject  to  review,  as  to  amount,  by  the  courts 
or  byanother  officer. 

8.  The  contemporaneous  construction  of  a  sta^ 
ute,  by  those  charged  with  its  execution,  especially 
when  It  has  long  prevailed.  Is  entitied  to  great 
weight,  and  shoula^  not  be  disregarded  or  over^ 
turned,  except  for  cogent  reasons,  and  unless  It  be 
clear  that  such  construction  is  erroneous. 

4  It  would  be  a  dangerous  doctrine  that  settied 
accounts,  where  the  united  States  had  acted  on 
the  settiement,  and  paid  the  balance  due,  could  be 
opened  or  set  aside,  merely  because  somepreacrlbed 
step  in  the  accounting,  which  It  was  the  duty  of 
the  bead  of  the  department  to  see,  had  been  taJxeiii 
had  been  in  fact  omitted,  or  because  of  technical 
irregularities  in  the  allowance  of  expenses,  years 
afterward,  when  the  remedy  of  the  party  against 
the  United  States  has  become  barred  by  the  Suitute 
of  Limitations,  the  remedies  of  the  United  States 
not  being  subject  to  any  limitation. 

[No.  112J 
Argued  Dee.  15;  16, 1887.    Dwided  Jan.  9, 1888. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  judgment  for  defendant  in 
error  in  an  action  against  him  to  recover  the 
value  of  cotton  which  came  to  his  hands  as  an 
Assistant  Special  Agent  of  the  Treasury  De- 
partment, and  which  it  was  alleged  he  had  con- 
verted to  his  own  use.    Affirmed, 

Statement  of  the  case  by  Mr.  Justice  Harlan: 
This  writ  of  error  brings  up  for  review  a 
Judgment  for  the  defendant  in  error  in  an  ac- 
tion brought  against  him  on  the  29th  day  of 
April,  1879,  for  the  value  of  certain  cotton 
wnich  came  to  his  hands,  as  an  assistant  special 
agent  of  the  treasury  department,  in  the  year 
1865,  and  which,  it  is  alleged,  he  has  not  ac- 
counted for  to  the  plaintiff,  out  converted  to  his 
own  use.  The  defendant  became  such  agent 
on  the  8th  of  May,  1865,  under  a  written  ap- 
pointment by  the  secretary  of  the  treasury.  He 
was  charged  with  the  duty  of  receiving  and 
collecting  such  cotton  in  the  Counties  of  Lown 
dee,  Monroe,  Oktibbeha,  and  Noxubee,  in  the 
State  of  Mississippi,  as  had  been  purchased  l^ 
or  was  held  on  account  of  the  so  called  Confea- 
erate  States  Qovemment,  and  of  forwarding 
the  same  to  agents  of  the  department  at  Mem- 
phis or  Mobile,  as,  in  his  Judgment,  was  best  for 
the  Government. 

His  commission  was  accompanied  by  a  letter 
of  instructions,  requiring  him,  with  as  liUle  da- 
lay  aa  possible,  to  ship  the  cotton  received  or  [2381 
collected  to  Wm.  W.  Orme,  supervising  special 
agent  at  Mobile,  "  sending  forward  with  each 
lot  an  account  of  expenses  (which  will  be  paid 
by  them),  together  with  a  full  record  of  the 
cotton  shipped,  etc.,  as  required  by  the  fourth 
legulation  concerning  captured,  abandoned, 
and  confiscable  personal  property."  He  was 
informed  that  his  compensation  would  be  there- 
after fixed,  and  would  depend,  in  great  meaa- 
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me,  upon  Oie  resull  of  his  efforts;  Iml  that  ft 
should  be  reasonable  and  liberal  for  the  services 
performed. 

The  defendant,  in  his  answer,  denied  that  he 
had  omitted  to  account  for  any  cotton  received 
or  collected  by  him,  as  such  agent.  For  fur- 
ther defense,  he  alleged  that  after  the  times 
meDtioned  in  the  complaint,  and  on  or  about 
March  16, 1866,  a  just,  true  and  full  accounting 
of  bis  acts,  as  such  acent,  was  had  with  the 
United  States,  upon  which  he  surrendered  all 
papers,  documents,  and  vouchers  in  his  hands 
relating  to  bis  agency;  that  upon  such  account- 
ing the  sum  of  $83,972.69  was  awarded  to  him, 
of  which  $2,186.69  represented  his  per  diem  al- 
lowance, and  the  balance  his  commissions;  that 
said  per  diem  allowance  was  paid  on  the  15th 
of  May,  1866,  and  said  commissions  on  the  16th 
of  January,  1868;  and  that  he  was  thereupon 
fully  released,  acquitted,  and  discharged  from 
liability  of  every  kind  to  the  Government 

By  agreement  of  the  parties,  the  issues  were 
heard  and  determined,  in  the  nrst  instance,  by 
Hon.  William  G.  Choate.  as  referee,  who  made 
a  report  of  his  special  findings  of  fact  and  law, 
accompanied  by  an  elaborate  opinioi^  in  sup- 
port of  the  conclusion  that  the  def enoant  was 
entitled  to  a  judgment  dismissing  the  com- 
plaint on  the  merits.  The  case  was  subsequent- 
ly tried  by  the  court— the  parties,  by  written 
stipulation  filed,  having  waived  a  lury.  The 
court  adopted  the  special  findings  of  fact  made 
by  the  referee,  as  its  own  finoings,  and  dis- 
missed the  complaint 

The  several  lots  of  cotton  in  ouestion  were 
delivered  to  one  Stewart,  of  Mobile,  in  tJbe  la^ 
ter  part  of  the  year  1865.  The  circumstances 
under  which  they  were  delivered  were,  accord- 
ing to  the  findings  of  fact,  as  follows:  the  cot- 
ton in  the  counties  jonstitu  tins  defendant's  dis- 
trict was  stored  at  various  pmnts  more  or  less 
remote  from  the  Mobile  and  Ohio  Railroad; 
mudi  of  it  in  very  bad  condition,  requiring  re- 
baling,  or  new  covering  and  ropes.  In  conse- 
quence of  many  impeiuments,  arising  from  the 
unsettled  state  of  the  country,  to  the  successful 
execution  by  the  defendant  of  his  duties  by 
agents  of  his  own  selection,  he  obtained  spedsl 
authority  from  the  secretary  of  the  treasury  to 
make  contracts  with  responsible  persons,  for 
collecting  cotton,  putting  it  in  shipping  order, 
and  delivering  it  at  the  railroad;  the  contract- 
ors to  be  paioT  in  kind  at  the  time  of  delivery, 
or  in  money  after  the  cotton  had  been  sold,  and 
the  proceeds  realized  by  the  Government  The 
first  lots  of  cotton  were  shipi)ed  lo  Dexter,  the 
supervising  agent  at  Mobile.  Aic  r wards,  the 
defendant  was  directed  by  the  secretary  to  ship, 
and  he  did  ship,  the  cotton  directly,  through 
his  own  agents  at  Mobile,  to  Simef>n  Draper,  at 
New  York,  who  had  been  appointed  as  the 
general  agent  of  the  treasury  department  to 
sell  all  the  cotton  collected  in  the  South.  De- 
fendant's first  agents  at  Mobile  were  Weaver  & 
Stark;  but,  on  August  14,  1865,  he  appointed 
one  Cuny.  The  Government  did  not  furnish 
money  to  pay  the  expenses  attending  the  col- 
lection, transportation  and  shipping.  But 
Cuny  undertook  with  the  defend.nut  to  settle  all 
bills  for  railroad  freights,  the  weighing  and 
pressing  of  the  cotton,  and  other  incidental  ex- 
p^ises  coimected  therewith  up  to  the  time  of 
shipment  to  New  York;  and  he  also  agreed 

$90 


with  the  defendant  to  furnish  the  means  neces- 
sary to  cover  such  expenses.  He  arraneed  with 
Stewart  at  Mobile  to  provide  means  for  then 
purposes,  the  latter  to  be  reimbursed  from  time 
to  time  by  government  cotton,  at  the  nuuiet 
value.  Stewart  accordingly  made  larse  ad- 
vances to  Ouny  between  September  4, 1865,  aod 
January  26,  1866.  These  advances  faidoded 
$9,807.21  of  expenses,  which  Dexter,  soper- 
vising  special  agent  for  the  Treasury  Depart- 
ment for  the  district  in  which  Mobile  was  sita- 
ated,  incurred,  on  cotton  from  Johnston's  dis- 
trict, and  which  expenses  Dexter  insisted 
should  be  paid  by  the  defendant  The  ktter  at 
first  decUned  to  pay  that  bill,  but  subsequently, 
upon  the  advice  of  Mellen,  a  general  agent  of 
the  Treasury  Department,  he  sold  cotton  to 
meet  it  Under  the  arrangement  betwcer 
Cuny  and  Stewart,  the  latter  received  betweci 
October  17,  1865,  and  December  16,  1865,  dif- 
ferent lots  of  cotton  a^pgregating  488  bales,  [' 
which  is  the  cotton  now  m  question,  and  gave 
credit  therefor,  at  its  market  value,  in  his  ac- 
count with  Ouny  for  advances.  The  total  value 
of  this  cotton  was  $82,800.*^4.  Stewart  paid 
the  internal  revenue  tax  of  two   cents  per 

Sound— $3,486.64— on  aU  except  the  last  one 
undred  bales,  leaving  $79,818.60  as  the  net 
value  of  the  cotton.  The  first  of  these  trans- 
fers to  Stewart  was  without  the  knowledge  of 
the  defendant,  but  he  subseouenUv  approved 
or  acquiesced  in  what  Ouny  did.  This  dispo- 
sition of  the  488  bales  was  without  authority 
from  the  plaintiff,  except  as  to  the  part  used  w 
meeting  Dexter's  bilL 

The  following  additional  facts  were  found  by 
the  court  below: 

"August  18,  1865,  the  secretary  of  the  treas- 
ury issued  a  general  letter  of  instructions  di- 
recting lUl  cotton  to  be  forwarded  to  Simeon 
Draper,  at  New  York,  for  sale,  and  that  aU 
money  required  by  supervising  agents  to  de- 
fray expenses  should  be  sent  upon  their  esti- 
mates therefor  made  to  the  secretary  on  the 
first  of  each  month.    In  September,  1865,  Mr. 
Johnston  had  made  an  arrangement  to  draw 
bgainst  Simeon  Draper,  at  New  York,  for  the 
expenses  on  the  cotton  incurred  at  Hobfle,  in- 
cluding the  cost  of  transportation  to  Mobile, 
and  such  drafts  were  drawn  accordingly  to  the 
amount  of  upwards  of  $150,000  bctwe^i  the 
29th  of  November,  1865,  and  the  81st  of  Janu- 
ary, 1866.    The  drafts  included  $1  a  bale  com- 
mission, which  defendant  paid  to  Cuny  on  the 
cotton  shipped  by  him  after  the  drafts  were 
paid.    To  carry  out  his  instructions,  that  these 
drafts  should  be  accompanied  bj  vouciierv 
showing  the  details  of  the  expenses  drawn  tor, 
the  receipted  bills  of  the  railroad  company  paid 
by  Oimy  through  the  advances  made  by  Stew- 
art, and  other  bills  so  paid  were  aurreudered. 
and  duplicate  receipts  were  taken  to  con  form  tc 
the  shipments  to  Draper  against  ^whicb  drafti 
were  drawn,  and  these  duplicate  vouchers  ac 
oompanied  the  drafts.     The  same  expenses 
which  bad  thus  been  paid  out  of  the  cotlot 
transferred  to  Stewart,  to  the  amount  of  abou 
$68,000.  were  included  in  the  drafts  upon  Dra 
per,  and  by  him  paid  to  Johnston,  so  that  as  t 
these  488  bales  the  defendant  had  1>eeQa9econ* 
time  paid  by  the  Government  to  that  extent 
the  expenses  for  the  pavment  of  wLich  the 
had  been  transferred  to  Stewart. 
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"Oi  tkt  lltli  of  January,  1866,  the  aecre- 
WT  fl(  tlM  traaaory,  l^  letter,  called  upon  the 
mkac  to  make  up  and  forward  a  full  state- 
am  o(  hk  transacliona,  and  some  time  in  the 
Bonh  U  FMmiary,  1866,  the  defendant  and 
ka  cUrf  derk.  Dr.  Vaoghan,  went  to  Wash- 
acMi  villi  their  books  and  papers,  and  an  ao- 
eouM  canent  or  summary  statement  which  had 
bca  mde  op  at  Columbus,  purporting  to  show 
tk  «Me  smoont  of  cotton  collected  by  the  de- 
imAxA  and  the  diQX>8ition  thereof.  They 
«m  PBfencd,  by  the  subordinate  in  the  secre- 
urj'i  oOee  in  charge  of  the  captured  and 
ftteiODed  property  division,  to  the  commis- 
lioaff  of  cttstoms,  who,  at  that  time,  under  di- 
mekm  of  the  secretary,  had  charge  of  the  ex- 
MiMtioe  and  passing  of  similar  accounts. 
HoawUle,  however,  certain  chargea  against 
Ik  (kfesdaot  had  been  receiired  in  the  treasury 
*r;«iime8t  from  the  war  department,  and  the 
■ovtuy  directed  that  these  charges  should  be 
M««nd  before  the  defendant's  account  was 
pand  apon,  and  a  special  reference  of  these 
rkrjCB  was  made  by  the  secretary  for  exami- 
MtHa  10  s  derk  in  his  office  named  Parker, 
aHi  decesiwL  Theae  chargea  were  satisf  ac- 
Mj  sBswcrcd,  and  the  examination  of  his 
leeivBii  by  the  commissioner  of  customs  fol- 
«M.  Sdoe  objections  were  made  to  the 
!■*  sf  the  account  of  cotton  collected,  and  a 
•r*  leooaac  waa  made  up  upon  blanks  fur- 
br  the  office  of  that  part  of  the  transac- 
u  the  siccoont  current  or  summary 
made  up  at  Columbus,  the  488  balea 
ia  qoeadon  were  stated  as  follows: 

"M  by  R  H.  Cuny,  to  pay  bOls  of 
Dexter  and  oChera 4SS^ 

"it  Che  sajrf^estion  of  the  examining  officer 
^^  fwmfariooer^s  office,  a  new  summary 
**iBeat  waa  made  up  by  Dr.  Yaughan,  di> 
*)fiB(  ihli  item  into  two,  n^nely : 

^old  bf  oooaeot  of  Oeneial  Agent  Md- 
ka,  br  R.  U.  Cony,  to  pay  Dezter's 

Isflotexpenaea 65 

Wd  sad  proceeda  paid  to  officers  and 
lo  aectire  protection  to  cot- 
la  tbdr  charge,  and  to  repd 
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"'Htt  oaly  ▼ouchera  now  remaining  on  flle 
*  ^  Cnasnrr  department  in  support  of  this 


**  Ana  arc  two  affldaTits,  one  by  the  defend- 
**  Md  the  other  bv  Dr.  Yaughan,  the  defend- 
!<^dfert  aad  chM?f  anaiftUnt,  sworn  to  at 
I.  dvriog  the  pendency  of  this  ex- 
sbowing  payments  to  military  offl- 
j*kr  csxra  Wrihuice  in  guarding  the  cotton, 
'pyjag  it  againat  thievea  and  raids;  copies 
-  *tdcft  an  hereto  annexed,  markevi  schedules 
*ad  D  The  number  of  bales  assigned  to  the 
]^  ^  brnrr's  bill  does  not  conform  to  any 
lot  d  cuctoa.  part  of  the  488  boles 
lo  Hcewart,  but  is  substantially  cor- 
iting  apoo  an  average  of  the 
of  tbe  ooctoo  the  amount  of  Dex- 

tbibited  to  the  officers  ap- 
fey  the  aecretoTY  to  examine  his  ac- 
'*^*  rnmt  pnMlM  d  lanre  axpeoditurea  of 
'  '*^  «aac^  to«etbrr  with  the  paymenu  to 
^  "^  eAesra,  tfaey  held  to  be  sufficient  to 
'-fr  AsB  la  [I  Bssinir  thia  item.  Theae  ex- 
finMB  tbe  payments  to  military 


officers,  aggregated  auout  $68,000,  and  the 
military  payments  about  $29,000.  These  ex- 
penses, other  than  the  military  payments,  were 
properly  and  necessarily  incuirea  by  the  de- 
fendant in  the  discbarge  of  his  duty  as  assist- 
ant special  agent  in  the  care  and  protection  of 
the  cotton  after  its  delivery  by  the  contractors, 
and  all  these  payments,  including  the  military 
payments,  were  made  necessary  by  the  unset- 
tled state  of  the  coimtrr.  the  ^reat  accumula- 
tion of  tbe  cotton  which  the  railroad  company 
was  unable  to  transport,  the  danger  of  theft 
and  robbery,  and  the  interference  of  other 
agents  or  persons  daiming  to  be  agents  of  the 
treasury  aeportment  and  of  military  officers. 
The  military  payments  included  $lO,000  paid 
out  for  Colonel  Young,  which,  however,  waa 
not  proved  to  have  been  received  by  him,  and 
which  the  defendant  collected  from  the  con* 
tractors.  These  military  payments  were  aU 
made  in  the  bona  fide  belief  that  they  were  nec- 
essary to  protect  the  interest  of  the  United 
States  in  the  cotton,  to  secure  increased  vigi- 
lance, or  to  prevent  connivance  with  parties  in- 
terfering with  or  attempting  to  intcnere  with 
the  cotton. 

*'The  result  of  the  examination  of  the  ao-  ro^oi 
count  in  the  office  of  the  commissioner  of  cua-  ^  **^  J 
toms  WQS  that  the  commissioner  wrote  to  the 
defendant  a  letter  dated  the  15th  March,  1866, 
as  follows:  'Your  property  accounts  as  Assist- 
ant Special  Agent  of  tne  Treasury  at  Colum- 
bus, Mississippi,  from  May  8,  1865,  to  March 
15,  1866,  have  this  day  been  examined  in 
this  office  and  passed,  there  being  no  differ- 
ence.' 

"Upon  the  recdpt  of  this  letter  tbe  defend- 
ant wrote  to  the  secretary,  communicating  to 
him  the  contents  of  the  letter  received  from  the 
commissioner  of  customs,  and  stating  that  he 
had  presented  to  Mr.  Parker  written  answer  to 
the  military  charges,  and  that  Mr.  Parker  ex- , 
pressed  himself  entirely  satisfied,  and  that  he 
Tould  so  report  to  the  secretory;  and  requested 
an  instruction  to  Mr.  Draper,  at  New  \  ork.  to 
pay  him  his  commissions  allowed  under  the 
rc;;u1ations  on  the  sales  of  such  cotton  as  Mr. 
Draper  had  received  of  his  collecting,  when  the 
secretary  should  receive  a  report  from  Mr. 
Parker. 

"To  this  the  secretary  replied  under  the  same 
date,  March  15,  1866,  as  follows:  'I  have  re- 
ceived your  letter  of  this  date,  advising  me 
that  the  commissioner  of  customs  had  ruvor 
ably  reported  on  your  oroperty  account,  and 
that  your  expln nation  of  charges  made  bv  cer- 
tain military  officers  sfrnnst  you  has  shown 
them  to  be  without  substantial  foundation.and 
asking  me  to  instruct  Uie  cotton  agent  at  New 
York  to  pay  you  the  commissions  allowed  by 
the  regulations  of  August  the  18tb  Inst,  on  ttia 
sales  of  such  property  of  your  collection  as  he 
has  recclvc^l.  It  affords  me  great  pleasure  to 
receive  so  ^ratifying  a  statement  in  regard  to 
your  affairs,  and  I  have  accordingly  this  day 
Instructe<l  the  commissioner  of  customs  to  is- 
Kue  a  requisition  for  your  per  diem  compensa- 
tion, at  the  rate  of  $6  per  day,  from  the  date 
of  your  appointment,  and  for  such  milage  as 
you  may  oe  entitled  to  at  the  rate  of  ten  cents  [244] 
per  mile.  At  present  no  payments  on  actxiunt 
of  commissions  or  percentage  are  made  to  any 
of  the  agents  of  the  department,  and  I  deem 
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it  ioexpedient  to  make  an  exception  to  this  rule 
in  any  case  till  sufficient  time  has  elapsed  to 
enable  me  to  examine  and  understand  the  whole 
matter  connected  with  the  collection  and  for- 
warding of  goyemment  cotton.  Just  now  my 
time  is  too  much  occupied  with  other  matters 
of  vital  importance,  to  afford  me  an  opportur 
nity  to  give  your  case  that  consideration  which 
Justice  to  yourself,  no  less  than  to  the  depart- 
ment, requires.' 

"On  the  same  day,  the  secretary  by  letter  in- 
structed the  commiBsioner  of  customs  as  fol- 
lows: *The  compensation  of  Harrison  Johns- 
ton, Assistant  Special  Agent  to  this  depart- 
ment, whose  appointment  1^  dated  May  8, 1865, 
has  been  fixed  at  $6  per  day,  witii  an  allow- 
ance to  cover  traveling  exp^iaes  of  10  cents 
per  mile  for  all  distances  actually  traveled  by 
him,  and  commissions  on  the  cotton  collected 
by  him  at  the  same  rate  as  is  allowed  to  other 
assistant  agents,  in  accordance  with  general 
letter  of  instructions  dated  August  18,  1865. 
Tou  are  accordingly  hereby  authorized  to  is- 
sue a  requisition  in  the  usual  form  for  his  per 
diem  allowance  at  that  rate  to  date,  and  for 
euch  milage  as  he  may  be  entitled  to.  For  the 
present  no  payments  on  commissions  or  per- 
centage account  are  made  to  any  agents.' 

"On  the  16th  March,  1866.  the  defendant 
was  directed  by  the  secretary  to  answer  certain 
charges  made  in  letters  received  by  the  depart- 
ment from  General  Agent  Mellen.  to  which  the 
defendant  reolied  in  a  letter  to  the  Secretary 
on  the  same  aay  containing  the  following  pas- 
sage: 'I  had  the  honor  on  yesterday  to  request 
you  to  instruct  Mr.  Draper  to  pay  me  my  com- 
missions, basing  that  request  on  the  assurance 
that  my  answers  to  all  charges  were  satisfac- 
tory and  my  property  account  correct,  not 
knowing  then  of  tliese  letters  from  Mr.  Mellen. 
I  now  beg  leave  to  withdraw  the  request  until 
you  are  fully  satisfied  of  my  every  official  act.' 

"No  further  direct  action  was  taken  by  the 
secretary  with  reference  to  these  charges  of 
General  Agent  Mellen,  or  the  defendant's  reply 
thereto. 

"On  the  6th  September,  1866,  the  defendant 
wrote  to  the  secretary  of  the  treasury:  'If  the  e 
are  no  longer  any  reasons  for  withholding  ^.e 
commissions  due  me  from  the  sale  of  cotton 
collected  by  me  and' forwarded  to  Mr.  Draper, 
I  will  thank  you  for  an  order  xxppri  Mr.  Dra^ 
per  to  pay  over  to  me  commissions  due  me 
under  regulations  of  August  18,  1865.'  To 
which  the  secretary  repli^  on  the  17th  Sep- 
tember, 1866:  'The  numerous  undecided  claims 
upon  the  cotton  collected  by  you  make  it  inex- 
pedient to  award  you  at  present  the  promised 
commissions  on  the  net  proceeds  of  sale  of  the 
amount  of  your  collections.' 

"On  the  8th  January,  1867,  the  secretary 
wrote  the  commissioner  of  customs  as  follows: 
'Hereafter,  in  the  adjustment  of  accounts  of 
agents  of  the  department  who  have  been  en- 

faged  in  the  collection  of  captured  and  aban- 
oncd  property,  you  will  make  no  requisition 
in  favor  or  any  of  them  for  any  balance  that 
may  be  found  due  until  the  details  of  such  ac- 
count have  been  referred  to  me,  and  you  have 
received  further  instructions  relative  there- 
to.' 

"On  the  9th  March,  1867,  the  secretary 
wrote  to  the  commissioner  of  customs  as  fol- 
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lows:  'As  the  various  supervising  and  assistant 
special  agents  lately  in  office  are  claiming  the 
amounts  to  which  they  deem  theniselveB  enti- 
tled as  commissions  on  the  proceeds  of  proper- 
ty collected  by  them  under  my  general  letter 
of  instructions  of  August  18,  1»65,  you  will 
please  report  to  me  the  names  of  those  whose 
property  accounts,  as  well  as  money  accounts, 
have  been  satisfactorily  adjusted;'  to  which  the 
commissioner  replied,  on  the  *12th  March,  as 
follows:  'In  reply  to  your  inquiry  of  the  9th 
inst.,  received  this  A.  M.,  asking  for  the 
names  of  those  agents  whose  property  ac- 
counts have  been  examined  and  adjusted,  I 
have  to  report  that  up  to  the  present  only 
money  accounts  have  been  adjusteJ.' 

'*  On  the  18th  March,1867,  the secreta^  wrote 
to  the  commissioner  of  customs  as  u>llows: 
•  Referring  to  your  reply  of  yesterday  to  my  in- 
quiry of  the  9th  inst.,  relative  to  the  property 
accounts  of  supervising  and  assisting  special 
agents,  I  now  request  that  you  will  transmit 
them  to  the  first  auditor  for  immediate  exam- 
ination and  adjustment.' 

"  On  the  4th  June,  1867«  the  defendant  wrote 
the  secretary  as  follows:  '  I  desire  to  be  in-     I 
formed  whether  all  claims  for  proceeds  of  cot- 
ton from  my  district  have  been  adjusted,  and 
whether  there  is  any  further  objection  to  the 
payment  of  my  commissions  as  assistant  roe- 
cial  agent  of  the  treasury  department.'    To 
which,  on  the  12th  June,  1(^,  the  assistant 
secretary  of  the  treasury  replied:  *  The  secre- 
tary directs  me  to  say  that  nothing  can  be 
done  in  the  matter  until  the  accounts  of  the 
New  York  agency  and  the  various  property 
accounts  of  the  supervising  special  agents  are 
collected  and  settled,  which  he  has  ordered  to 
be  done  as  speedily  as  practicable.' 

"  On  the  15th  of  January,  1868,  the  aecre- 
tarv  wrote  to  the  conunissioner  of  customs  as 
follows:  'You  are  hereby  authorized  and  in- 
structed to  issue  a  requisition  on  F.  E.  Spin- 
ner,   Treasurer    and    United   States    Special 
Agent,   in  favor  of  Harrison  Johnston,  late 
A^tant   Special    Agent,    for   the   sum    of 
$26,785.90,  being  the  balance  in  fuU  found 
due  to  him  for  commissions  on  the  net  proceeds 
of  cotton  collected  by  him  and  sold  in  New 
York  on  government  account  in  accordanoe 
with  my  letter  of  August  18,  1865.    The  total 
amount  earned  bv  him  under  that  letter    ia 
$31,785.90,  on  which  he  has  had  previously  an 
advance  of  $5,000.    The  present  requisition  is 
for  the  balance.    This  requisition  foUowed  an 
adjustment  of  Uie  balance  at  that  sum   com- 
municated to  the  secretary  by  the  commission- 
er of  customs  in  a  letter  dated  January  15» 
1868,  and  requesting  a  remittance  to  cover  tlie 
same,  and  tma  amount  was  thereupon  paiU  to 
Mr.  Johnston.' 

"  On  the  16th  of  August,  1868,  the  first  ami* 
ditor  addressed  to  the  oommisdoner  of  cvls- 
toms  a  letter  containing  a  detailed  statement  ol 
the  defendant's  propertv  account,  stating  tlx&t 
he  had  examined  and  aajusted  the  same  cluu^- 
lug  him  with  80,610  bales  collected  and  crecii\< 
inff  him  with  the  cotton  shipped  to  Draper, 
piud  to  contractors  in  kind,  and  various  otliei 
Items  of  credit  as  in  the  previous  account  r^esk 
dered  by  the  defendant  and  passed  bv  the  oom 
missioner  of  customs,  and  included  tlie  f  oUoiar 
ing  credits: 
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'By  cotton  sold  to  pay  expenses... 55  bales. 
Do.     do.  ana  proceeds  paid 
mUitaiy  officers  lor  protecting 
cotton  from  being  burned  and 

stolen  by  raiders 428  bales' 

"  At  the  foot  of  this  account  so  stated  the 
oommisdoner  added: 
'  Admitted  and  certified.      N.  Sargent 
'  Commissioner  of  Customs.' 

"On  the  27th  of  February,  1869,  the  com- 
misrioner  of  customs  wrote  the  defendant  as 
follows:  'Your  account  as  Assistant  Special 
Agent  of  the  Treasury  Department  at  Colum- 
bus, Mississippi,  on  account  of  captured  and 
abandoned  property,  for  cotton  received  and 
disposed  of  has  been  adjusted  and  closed  on 
the  books  of  the  department'" 

Mr.  Wm.  A.  Maury*  AM,  Atty-Oen,,  for 
plaintiff  in  error: 

Mandamus  is  no  remedy  for  the  control  of  a 
judge  in  the  exercise  of  judicial  power.  Yet, 
when  a  judge  abuses  his  power,  mandamus 
does  lie  to  keep  him  within  the  limits  of  the 
law 

Virginia  y.  Bii>e8, 100  U.  S.  818  (25:667);  Bx 
parte  Bradley,  74  U.  8. 7  Wall.  877  (19:219);  Ex 
parte  Seetmbe,  60  U.  S.  19  How.  18  (15:565); 
3g  parte  Burr,  22  U.  S.  9  Wheat.  580  (6:152); 
Wi&es  V,  Dinsman,  48U.  S.  7  How.  89  (12:618); 
Dinman  y.  Wilkes,  58  U.  S.  12  How.  890  (18: 
1086). 

The  settlement  or  adjustment  of  an  account 
hj  the  accounting  officers  of  the  treasury  is  not 
bmding  on  the  United  States,  save  as  a  mere 
execunVe  act 

Ckorpenning  y.  U.  8.  M  U.  S.  899  (24:127); 
U.  8.  V.  Jones,  88  U.  S.  8  Pet  875  (8:979);  Me 
Knight  v.  U.  5. 18  Ct  CL  809;  U.  8.  v.  MeKee, 
97  U.  8.  288  (24:911). 

Congress  alone  can  dispose  of  public  Drop- 
erty,  in  whatever  form  it  may  be,  tangible  or 
intangible. 

Seaimry  y.  Field,  1  McAll.  1 ;  Friedman  y. 
Goodwin,  Id.  142;  U.  8.  v.  Bare,  4  Sawy.  658; 
Knote  V.  U.  8.  10  Ct  a.  897;  FUyres  v.  U.  8. 18 
Ct  CI.  852;  U.  8.  y.  NieoU,  1  Paine,  646;  4 
Ops.  Attys-Gen.  487;  16  Ops.  Attys-Gten.  477, 
152;  Ex  parte  Moir,  L.  R  21  Ch.  Diy.  64. 

Messrs.  B.  H.  Bristow  and  Datid  WiUeax, 
for  defendant  in  error: 

Where  a  public  agent  is  held  out  as  possess- 
ing authority  to  act,  the  €k>yerDment  will  be 
bound  by  his  action. 

Story,  Ag.  §  807,  a;  Whiteside  v.  U.  8,  98  U. 
8.  257  (28:^ ;  PsopU  v.  Stephens,  71  N.  Y. 
527. 

The  account  has  been  finally  closed.  The 
intermediate  steps  are  mere  matters  of  depart- 
mental accounting. 

Chorpenning  v.  U.  8.  94  U.  S.  897  ^:126); 
Miller  v.  Magor  of  2f.  T.  109  U.  8.  »B5,  894 
(27:971, 974). 

The  accounting  officers  acted  immediately 
under  the  secretary's  direction.  Even  if  this 
did  not  appear,  his  authority  would  be  pre- 
sumed from  their  action. 

Wileox  v.  Jackson,  88  U.  8.  18  Pet.  498  (10: 
264);  Confiscation  Cases,  87  U.  S.  20  WaU.  92 
(22:820);  Bankin  y.  Eoyt,  45  U.  S.  4  How.  827 
(11:996);  MiiUerY.  OrommelinfidV,  S.  18 How. 
87  (15:279);  8ouU  y.  U.  8.  100  U.  S.  8  (25:580); 
BoffneU  v.  Broderick,  88  U.  S.  18  Pet.  486,  450 
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(10:285, 242);  U,8.y.  Farden,  99 U.  8.10(25:267); 
Wolsey  V.  Chapman,  101  U.  S.  755. 770  (25:915, 
920) ;  U.  8,  V.  Baehelder,  2  Gall.  15 ;  U,  S,  v. 
Cutter,  2  Curt.  617 ;  Thompson  v.  U.  8,  9  Ct. 
CI.  187;  U.  8,  V.  Humason,  8  Fed.  Rep.  71. 

The  secretary  had  power  to  dispose  of  the 
property.  Provisions  regarding  the  manner  in 
which  that  power  was  to  be  exercised  wQre 
merely  directory. 

French  v.  Edwards,  80  U.  8. 18  Wall.  506  (20: 
102);  People  y.  (^A;,  14  Barb.  259;  Cunningham 
V.  Cassidy,  17  N.  Y.  276;  Miltenherger  y.  Cooke, 
85  U.  S.  18  Wall  421  (21:864);  Bx^  v.  P^, 
11  Wend.  604 ;  Be  Mohawk  S  H.  H.  B.  Co.  19 
Wend  148  ;  Marchant  v.  Langworthy,  6  Hill, 
646;  Striker  v.  KeUy,  7  Hill,  9;  Bex  v.  Loxdale, 
1  Burr.  447;  Pearse  v.  Morriee,  2  Ad.  &  E.  94; 
Potter's  Dwarris,  Stat  222,  226,  note;  Bishop, 
Written  Law,  §  225;  Lamar  y.  McCuUoch,  115 
U.  S.  168  (29:860). 

Contem|)oraDeous  construction  by  the  officer 
charged  with  executing  the  provisions  of  the 
Act  IS  controlling. 

Edwards  v.  Darby,  25  U.  8.  12  Wheat  206, 
210  (6:603,  604);  U,  8.  v.  Moore,  95  U.  S.  760 
(24:588);  U.  S.  v.  Pugh^  U.  S.  265  (25:322) ; 
U,  8.  V.  PhiUmek,  120  U.  S.  52  (80:559);  U,  8, 
y.  Oilmore,  75  U.  S.  8  Wall.  880  (19:896);  U.  8. 
y.  Alexander,  79  U.  S.  12  Wall.  177  (20:881); 
Peabody  v.  Stark,  88  U.  S.  16  Wall  240  (21 :811); 
Smythe  v.  Fiske,  90  U.  S.  28  Wall.  874  (23:47); 
Hahn  v.  U,  8.  107  U.  S.  402  (27:527);  Broken  y. 
U,  A  113U.  S.  568(28:1079). 

Executive  officers  have  power  to  bind  the 
Qovemment  within  the  general  scope  of  their 
duties  by  their  approval  of  action  had  by  in- 
ferior officers. 

Cooke  V.  U.  8  91  U.  S.  889  (28:287) ;  Milten- 
herger y.  Cooke,  85  U.  S.  18  Wall.  421  @1:864) ; 
McKee  v.  U.  8,  97  U.  S.  288  (24:911);  BuronY. 
Denman^  2  Exch.  167;  Bankin  v.  Hoyt,  45  TJ. 
S.  4  How.  827, 885  (11:996,  999);  Fremont  v.  U, 
8.  2  Ct  01.  461;  nnney  v.  U.  8. 10  Ct.  CI.  209; 
ITeal  V.  U,  8. 14  Ct  CL  280;  PeopU  v.  Stephens, 
TL  N.  Y.  549,  560. 

The  settlement  Is  conclusive  as  an  account 

Hager  v.  Thomson,  66  U.  S.  1  Black.  80  (17: 
41);  Standard  Oil  Co.  v.  Van  EtUn,  107  U.  S. 
825  (27:819);  U.  8.  v.  McKnight,  98  U.  S.  179 
^:115);  if.  8.  v.  Smith,  94  U.  S.  214(24:115); 
U.  8.  V.  Corliss  Steam  Engine  Co.  91  U.  S.  821 
(28:  997);  People  v.  Stephens,  71  N.  Y.  549,  560. 

Settlements  of  the  character  of  this  have  even 
greater  force.  If  they  are  subject  to  re-exam- 
mation  at  aH,  it  is  only  for  fraud  or  mistake. 

U.  8.  y.  Jones,  83  U.  S.  8  Pet.  875  (8:979);  U. 
8.  V.  Bank  of  Metropolis,  40  U.  S.  15  Pet.  877 
(10:774);  Chorpenning  v.  U.  8.  supra;  MeKee 
y.  U.  S.  12  Ct  CI.  504;  U.  8.  v.  Kuhn,  4  Cranch. 
C.  C.  401;  Haddock  v.  Kclsey,  8  Barb.  100;  Mul- 
leU  Y.  U.  8.  21  Ct  CI.  485. 

Discretion  conferred  upon  an  executive  offi> 
cer  is  exclusive,  and  cannot  be  collaterally  re-^ 
viewed  by  the  courts. 

Martin  v.  Mott,  25  U.  S.  12  Wheat.  19  (6i 
587);  Borsheimer  v.  U.  8.  74  U.  S.  7  Wall.  168 
(19:187);  U.  S.  v.  Speed,  75  U.  S.  8  Wall.  77 
(19:449);  U.  8.  v.  Wright,  78  U.  S.  11  Wall.  648 
(20:188);  HaU  v.  U.  8.  91  U.  S.  559  (28:446); 
Johnson Y.  Towsley,eO\J,  S.  18  Wall.  72(20:485): 
U.  8.  V.  Throckmorton,  98  U.  S.  61  (25:98),  affg. 
4  Sawy.  42;  Vance  v.  Burhank,  101  U  S.  514 
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(25:929);  St.  Lauii  SmelHng  d  Rrf.  Co.  ▼. 
Kemp,  104  U.  8.  686  (26:875);  iSIM  y.  8i.  Louis 
SmOting  A  Esf,  Co.  106  U.  8.  447  (27:226); 
Decatur  ▼.  l^ittWtTi^ '89  U.  8.  14  Pet  497  (10: 
559);  Marhury  ▼.  MadUon^  6  U.  8.  1  Cranch, 
187(2:60);  IT.  8.  ▼.  fltoman,  58  U.  8.  17  How. 
225  (15:226);  Mtmmppi  v.  Johnson,  71  U.  8. 
4  WaU.  475  (18:487) ;  HoUoway  v.  Whitdey,  71 
IT.  8.  4  WaU.  522  (18:385);  U.  8.  v.  Edmunds, 
72  U.  8. 5  WaU.  563(18:692);  Oaines  v.  7%<w?p- 
«m,  74  U.  8. 7  WaU.  847  (19:62);  i?<w  v.  /^eerf, 
14  U.  8. 1  Wheat.  482  (4:141);  U.  8.  v.  Morris, 
28  U.  8.  10  Wheat.  246  (6:814) ;  Patterson  v. 
Winn,  24  U.  8.  11  Wheat.  880  (6:500);  Phila, 
<ft  T.  R.  R.  Co,  V.  Siimpson,  89  U.  8. 14  Pet.  448 
(10:535);  Wilkes  v.  Dinsman,  48  U.  8.  7  How. 
89  (12:618) ;  U.  8.  v.  Kaufman,  96  U.  8.  571 
(24:798);  Gould  v.  Hammond,  1  McAU.  235; 
TJie  Aeom,  2  Abb.  CJ.  S.  434;  Buckley  v.  U.  8. 
45  U.  8.  4  How.  251  (11:961);  Chorpenning  v. 
(f.  8.  3  Ct.  CI.  140;  Fairchild  v.  U,  8  12  Ct.  C\. 
226;  MarstiaU  v.  (7".  A  21  Ct.  CI.  307;  Vander- 
heydcn  v.  Young,  11  Johns.  151;  Walker  v.  2>ec- 
ereauXy  4  Paige,  229;  /?«?  v.  Mayor  etc.  of  Lon- 
don, 8  Barn.  &  Ad.  271;  Royal Britifh  Banky. 
Turquand,  6  El.  &  Bl.  827. 

Mr.  Justice  Harlan  deUvered  the  opinion 
of  the  court: 

By  the  Act  of  March  18,1863,  providingfor  the 
coUection  of  abandoned  property,  it  was  made 
lawful  for  the  secretary  of  the  treasury,  as 
from  time  to  time  he  should  see  fit,  to  appoint 
a  special  agent  or  agents  to  receive  and  coUect 
all  abandoned  or  captured  property — other 
than  property  used  or  intendea  to  be  used  for 
carrying  on  war  against  the  United  8tate6 — in 
any  portion  of  any  State  or  Territory  desig- 
natea  as  in  insurrection  against  the  lawful 
€k)vemment  of  the  United  States,  by  the  Presi- 
dent's Proclamation  of  July  1, 1862.  The  sec- 
ond section  provided  Uiat  "  Any  part  of  the 
goods  or  property  received  or  collected  by  such 
agent  or  agents  may  be  appropriated  to  pubUe 
use  un  due  appraisement  and  certiticate  there- 
of, or  forwarded  to  anv  place  of  sale  within  the 
loyal  States  as  the  public  interests  may  require; 
and  all  sales  of  sucu  property  shall  t)e  at  auc- 
tion to  the  highest  bidder,  and  the  proceeds 
thereof  shall  be  paid  into  the  Treasurv  of  the 
United  States. "  Id.  The  third  section  direct- 
ed the  secretary  to  cause  a  book  or  books  of 
account  to  be  kept,  showing  from  whom  such 
property  was  received,  and  the  cost  of  trans- 
portation, and  the  proceeds  of  the  sale  thereof. 
The  owner  was  given  the  right,  within  a  pre- 
scribed period,  to  prefer  his  claims  to  the  pro- 
ceeds in  the  court  of  claims,  and  on  proof  of 
his  right  to  the  same,  and  that  he  had  not 
given  any  aid  or  comfort  to  the  rebcUion,  '*to 
receive  the  residue  of  such  proceeds,  after  the 
deduction  of  any  purchase  money  which  may 
have  been  paid,  together  with  the  expenses  of 
transportation  and  sale  of  said  property,  and 
any  other  lawful  expenses  attending  the  dispo- 
sition thereof."    12  Stat,  at  L.  820. 

But  the  Act  of  July  2, 1864,  greatly  enlarged 
the  powers  of  the  secretary  of  the  treasury  in 
reference  to  captured  and  abandoned  property. 
The  first  section  authorized  sales  of  such  prop- 
erty, under  the  Act  of  18G8.  to  be  made  "  at 
such  places,  in  States  declared  in  insurrection, 
as  may  be  designated  by  the  secretary  of  the 
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treasury,  as  well  as  at  other  places,"  authorixed 
by  the  original  Act.    18  Stet.  at  L.  875.    In 
aodition  to  the  property  to  be  received,  collect- 
ed, and  disposed  of  as  provided  in  the  Act  of 
1868,  the  agents,  approved  by  the  secretair, 
were  required  to  take  charge  of  and  lease  the 
abandoned  lands,  houses,  and  tenements  with- 
in the  districts  therein  named,  and  provide  in 
such  leases  or  otherwise,  for  the  employment 
and  general  welfare  of  aU  persons,  witldn  the 
lines  of  national  military  occupation  in  the  in- 
surrectionary States,  formerly  held  as  slaves, 
who  are  or  shall  become  free.    8ec.  2.    It  was 
also  provided  that  all  moneys  arising  from  the 
leasing  of  abandoned  lands,  houses  and  tene- 
ments, or  from  sales  of  captured  and  aban- 
doned property,  coUected  and  sold  in  pursu- 
ance of  the  Act  of  1868,  or  of  the  Act  of  1864, 
^*shaU.  after  satisfying  therefrom  aU  proper 
and  necessary  expenses  to  be  approved  by  the 
secretary  of   the   treasury,  be  paid  into  the 
Treasuryof  the  United  States;  and  aU  accounts 
of  monevs  received  or  expended  in  connectioD 
therewith  shaU  be  auditcMl  by  the  proper  ac- 
counting  officers  of  the  trrasury.'^    Sec   8. 
By  the  eleventh  section  of  the  same  Act  it  is 
provided  that  "The  secretary  of  the   treas- 
ury, with  the  approval  of  the  President,  shall 
make  such  rules  and  regulations  as  are  neoesaary 
to  secure  the  proper  and  economical  cxecutioo 
of  the  provisions  of  this  Act,  and  shaJl  defray 
aU  expenses  of  such  execution  from  the  pio- 
ceoiis  of  fees  imposed  by  said  rules  and  regula- 
tions, of  sales  of  captured  and  abandoned  prop- 
ertv,  and  of  sales  hereinbefore  authorized." 

It  is  ^uite  clear  that  whUe  the  approval  of 
the  President  was  made  essential  to  the  valid- 
ity of  aU  rules  and  regulations  in  relatioa  to 
captured  and  abandoned  property,  the  entire 
administration  of  the  system  devised  by  Con- 
gress for  the  collection  of  such  property,  with- 
m  the  insurrectionaiy  districts,  and  its  aala 
thereafter,  was  comnutted  to  the  secr^ary  of 
the  treasurv.    Upon  him  alone  was  imposed 
the  responsibUity,  in  the  first  instance,  of  mak- 
ing rules  and  regulations  for  the  proper  and 
economical  execunon  of  the  statutes  in  question^ 
through  agents  whom    he  should  designate. 
Coufrreas  was  aware  of  the  unsettled  cooditioa 
of  that  part  of  the  country  dominated  by  tbe 
mUitary  power  of  the  insurrectionanr  Govern- 
ment, and  recognized  the  necessi^  of  investing 
some  one  officer  with  fuU  authoirity  to  deckle 
what  expenses  were  fairly  chargeable  again^ 
the  proceeds  of  captured  and  abandoned  prop- 
erty.   Such  authority  was  conferred  upon  tlie 
secretary  of  the  treasury,  subject  to  no  otber 
restriction  than  that  the  expenses  charged 
the  proceeds  of  sales  be  proper  and  neces 
and  be  approved  by  him.    But  no  rule  was 
scribed  for  his  guidance  in  determining  w] 
expenses  were  to  be  regarded  as  of  that  cluur- 
acter;  for  the  reason,  perhaps,  that  as  eecb 
collection  and  sale  of  captured  and  abandozied 
property  must  depend  upon  its  special  dream- 
stances,  it  was  not  practicable  to  estabUaii    ^ 
rule  that  would  control  every  case.    Aa  no  ex- 
penses could  be  charged  against  the  prooeedia 
of  any  sale  except  upon  the  approval  of  tbe 
secretary  of  the  treasury,  and  as  his  diaoreftioa 
must  have  been  exercised  with  reference  to  tl^e 
special  facts  of  each  case,  his  approval  ot  an 
accoimt  of  expenses  in  relation  to  the  colleotioift 
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rssol  *'^  ^®  ^'  ^'^^  particular  lot  of  captured  and 
ixouj  ^ijimdoDcid  propertj  should  be  deemed  codcIu- 
•tve  evidence  tbat  such  eipenaes  were  proper 
uid  Deceesaiy,  unless  it  appeared  that  the  al- 
lowance of  such  expenses  was  procured  by 
fraud,  or  tbat  the  expenses  were  incurred  in 
violation  of  some  positive  statute,  or  of  public 
policy.  It  is  impossible  to  suppose  that  Con- 
gress intended  tbat  every  such  account — after 
being  approved  by  the  secretary — should  be 
subject  to  review  by  some  subordinate  officer 
of  the  treasury,  or  even  by  the  courts,  and  to 
be  disallowed,  merely  because,  in  the  Judgment 
of  tbat  officer,  or  of  the  courts,  such  expenses 
sbould  not  have  been  incurred. 

It  is,  however,  contended  that  the  words  in 
the  third  section  of  the  Act  of  1864:  "All  ac- 
counts of  moneys  received  or  expended  in  con- 
nection therewith  sbaU  be  audited  by  the  pro^r 
accounting  officers  of  the  treasury,"  negative 
the  supposition  that  those  officers  cannot  disal- 
low expenses  incurred  in  the  collection  and  sale 
of  capto^d  and  abandoned  property,  which  the 
secretary  may  have  approved  as  proper  and 
necessary.  By  "proper  accoimting  officers  of 
the  treasury,"  in  that  statute,  it  is  contended, 
is  meant  the  first  auditor  and  the  first  comp- 
troller. It  is  consequently  argued  that  the  set- 
tlement upon  whidi  the  defendant  relies  con- 
stitutes no  obstacle  to  the  examination  of  the 
items  of  bis  accounts. 

The  Act  of  March  8,  1817,  chap.  46,  $  2,  8 
Stat  at  L.  866,  provides  that  "All  claims  and 
demands  whatever  by  the  United  States,  or 
against  them,  and  all  accounts  whatever  in 
which  the  United  States  are  concerned,  either 
as  debtors  or  creditors,  shall  be  settled  and  ad- 
Justed  in  the  department  of  the  treasury."  By 
the  same  Act,  it  was  made  one  of  the  duties  of 
the  first  comptroller  to  examine  all  accounts 
settled  by  the  first  auditor,  and  certify  the  bal- 
ances arising  thereon  to  the  register.  And 
among  the  duties  of  the  first  auditor  is  that  of 
receiving  and  examining  all  accounts  accruing 
in  the  treasury  department,  certifying  the  bal- 
ance due  on  such  accounts,  and  transmitting 
the  same,  with  Ae  vouchers  and  certificates,  to 
the  first  comptroller,  for  his  decision  thereon. 
These  provisions  have  been  preserved,  and  con- 
stitute sections  286,  260  and  277  of  the  Revised 
Statutes.  It  is  contended  in  behalf  of  the  de- 
fenduit,  that  the  accounts  which  the  third  sec- 
l«51j  tiou  of  the  ^ct  of  1864  required  to  be  audited 
by  the  proper  accounting  officers  of  the  treasury 
were  strictly  money  accoimts,  as  distinguished 
from  property  accounts;  whereas,  the  accounts 
of  the  deiendant.  in  respect  of  the  488  bales  of 
cotton  in  question  belong,  it  is  insisted,  to  the 
latter  class.    The  referee  in  his  opinion  says: 

"What  took  place  in  this  case  was  this:  the 
defendant,  having  finished  the  work  of  his 
agency,  was  called  upon  by  the  secretary  of  tbe 
treasury  to  settle  his  property  accounts.  The 
defendant  presented  himself  at  the  treasuiy  de- 
partment, appeared  before  the  officers  desig- 
nated by  the  secretary  for  the  purpose  of  ad- 
justing accounts  of  that  character,  and  put  in 
a  claim  to  be  credited  with  the  488  bales  in 
<lucstion.  As  to  this  he  claimed  that  he  had  ex- 
pended on  behalf  of  the  Government,  and  as 
neccKsary  disbursements  in  the  execution  of  the 
duties  of  his  agency,  a  sum  considerably  ex- 
ceeding the  vamo  of  the  488  bales  for  which  he 
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acknowledged  himself  liable  to  acoouni.  It 
would  have  been  competent  and  proper  for  the 
secretary,  or  the  accounting  officer,  to  have 
treated  this  claim  for  disbursements  as  a  money 
account,  which  would  then,  according  to  the 
routine  of  the  office  at  that  time,  have  gone  to 
the  first  auditor  for  examination.  That 
this  was  not  done  is,  however,  at  most  an  ir- 
regularis. The  secretary  had  authority  and 
hirisdictfon,  however,  to  settle  and  adjust  the 
defendant's  property  account,  and  this  he  did, 
making  this  offset  or  aUowance.  He  thereby 
necessarily  passed  and  approved  the  expenses 
in  question,  both  as  to  their  nature  as  necessary 
and  proper  and  as  to  their  amount;  and  by  the 
statute  tnis  question  was  confided  to  his  exclu- 
sive determination.  Upon  tbe  basis  of  this  ad- 
justment of  the  ))ropeirty  account  the  defend- 
ant's account  for  commissions  was  duly  ad- 
justed and  paid  by  order  of  tiie  secretary.  In 
fact,  the  department  twice  thus  acted  on  the 
basis  of  the  adjustment  of  the  defendant's  prop- 
erty account.''^ 

While  there  is  much  force  in  this  view  of  the 
case,  we  do  not  deem  it  necessary  to  decide 
whether  the  accounts  of  defendant,  in  respect  roieoi 
to  the  488  bales  of  cotton,  were  required  by  the  l****! 
Statute  of  1864  to  be  audited  by  the  first  audi- 
tor and  transmitted  to  the  first  comptroller  for 
his  decision  thereon.  If  the  Act  of  1864  sbouM 
be  held  to  have  required  this,  it  would  not  fol- 
low that  those  officers  could  have  disregarded 
the  action  of  the  secretary  of  the  treasuiy  in 
allowing  the  expenses  in  question.  In  auditing 
those  accounts,  they  would  have  been  bound  to 
regard  such  action  of  the  secretary  as  final. 
What  was  said  In  United  States  v.  Jonei,  59  U. 
S.  18  How.  96  [16:276]  may  be  repeated  here, 
as  applicable  to  accounts  which  have  been 
finally  acted  upon  by  a  head  of  department,  in- 
vested with  authori^  in  the  premises.  There 
the  question  was  as  to  the  rignt  of  accounting 
officers  to  review  the  action  of  the  secretary  of 
tbe  navy  in  approving  A«itain  disbursements 
made  by  an  officer  of  the  navy  in  conformity 
with  the  orders  of  the  secretary.  This  court 
said:  "The  accounting  officers  of  the  treasury 
have  not  the  burden  of  responsibility  cast  upon 
them  of  revising  the  Judgments,  correcting  the 
supposed  mistaxes,  or  annulling  the  orders  of 
heads  of  departments."  See  SeKnight  v.  U. 
8,  18  Ct  CI.  298,  809. 

But,  waiving  any  decision  as  to  the  power 
of  accounting  officers,  under  the  Act  of  1864,  it 
is  sufficient  lor  this  case  to  say  that  the  sccretury 
of  the  treasury  proceeded  upon  the  ground  that 
the  defendant's  accounts  in  reference  to  this 
cotton  were  property  accounts,  the  settlement 
of  which  belonged  to  him  exclusively,  and  that 
such  settlement  could  be  made  by  him  person- 
ally, or  through  such  of  his  subordinates  as  he 
might  designate  for  that  purpose.  In  Rice  v. 
United  States,  21  Ct.  CI.  419,  it  was  said  by 
Richardson,  (7.  J.,  who  was  entirely  familiar 
with  the  mode  of  conductingbusiness  in  the 
treasury  department,  that  "While  Mr.  Chase 
was  secretary  of  the  treasury,  and  for  some 
time  afterwards,  the  money  received  from  capt- 
ured and  abandoned  property  was  merely  de- 
posited with  the  treasurer,  and  was  not  tech- 
nically, in  departmental  language,  'covered 
into  the  treasury;'  and  so,  according  to  the  con- 
1  struction  then  given  by  the  department,  was 
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not  mibject  to  the  oonstitational  proyisioii  that 
'no  money  shall  be  drawn  from  the  treasury 
but  in  consequence  of  appropriations  made  by 
law.'  Const,  art.  I,  §  9,  i>ar.  6.  More  than 
riS531  ^^^  ^^^  ^  ^^^  millions  of  it  was  paid  out  by 
Secretaries  Chase,  Fessenden,  and  McCulloch 
{Hodges  v.  U.  8. 18  Ct  CI.  704)  without  any  ap- 
propriations therefor, when  Congress  interposed 
and  passed  the  Joint  Resolution  of  March  81, 
1868, 15  Stat  at  L.  251."  By  that  Joint  Reso- 
lution, it  was  provided  that  "All  moneys  which 
have  becoi  received  by  any  officer  or  employ€of 
the  (Government,  or  any  department  thereof, 
from  sales  of  captured  and  abandoned  property 
in  the  late  insurrectionary  districts,  under  or 
under  color  of  the  several  Acts  of  Congress 
providing  for  the  collection  and  sale  of  such 
property,  and  which  have  not  already  been 
actually  covered  into  the  treasury,  shall  imme- 
diately be  paid  into  the  Treasury  of  the  United 
States,  together  with  any  interest  which  has 
been  received  or  accrued  thereon."  The  lan- 
guage of  this  Resolution  affords  some  evidence 
Uiat  Congress  was  aware  of  the  manner  in 
which  the  several  Acts  relating  to  captured  and 
abandoned  property  had  been  executed,  and 
did  not  intend  to  disturb  what  had  been  pre- 
viously done  under  the  practice  prevailing  in 
the  treasury  department 

In  view  of  the  foregoing  facts  the  case  comes 
fairly  within  the  rule  often  announced  by  this 
court,  that  the  contemporaneous  construction 
of  a  statute  bv  those  chttfsed  with  its  execution, 
especially  when  it  has  long  prevailed,  is  en- 
titled to  great  weight,  and  should  not  be  disre- 
garded or  overtumal  except  for  cogent  rea- 
sons, and  unless  it  be  dear  that  such  con- 
struction is  erroneous.  Edwards  v.  IktHfy, 
25  U.  S.  12  Wheat.  206.  21016:608,  604];  U,  8,  v. 
Moore,  95 U.  S.  760  £24:588]:  Hahn  v.  U.  8. 107 
U.  S.  402  [27:6271;  U.  8.  v.  PhUbriek,  120  U.  8. 
52^9  r80:559.  661]. 

We  nave  said  that. the  approval  by  the  secre- 
tary of  the  treasurv  of  an  fuent's  account  of 
expenses  in  the  collection  andsale  of  captured 
and  abandoned  proper^  would  not  be  conclu- 
sive, if  it  appefu:ed  either  that  such  approval 
was  procured  by  fraud,  or  that  such  expenses 
were  incurred  in  violation  of  some  positive 
statute,  or  in  contravention  of  public  policy. 
Much  was  said  at  the  argument  to  the  effect 
that  the  transactions  of  the  defendant  were 
based  upon  fraud;  that  he  withheld  or  sup- 
1-2541  pressed  evidence  that  it  was  in  his  power  to 
^  -*  produce;  and  that  what  he  did  was  calculated 
to  delMuch  military  officers  to  whom  money 
was  paid  by  him  for  the  performance  of  serv- 
ices, in  respect  to  which  they  were  forbidden 
by  law  to  accept  compensation.  It  is  only 
necessary  to  say  that  the  findings  offset  do  not 
sustain  these  propositions.  The  record  con- 
tains nothing  to  Justifv  this  court  in  holding 
that  the  defendant  haa  been  guilty  of  any  fraud 
that  would  invalidate  the  settlement  of  ms  ac- 
counts with  tbe  Government  Taking  the  find- 
ings of  fact  to  be  correct,  as  is  our  dutv  to  do, 
we  must  assume  that  the  payments  maoie  bv  the 
defendant,  of  the  allowance  of  which  complaint 
is  now  made,  were  made  necessary  by  the  unset- 
tled state  of  the  country,  the  ^pat  accumula- 
tion of  the  cotton  which  the  railroad  companv 
was  unable  to  transport,  the  danger  of  theft 
and  robbery,  and  tne  interference  of  other 
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agents  or  persons  claiming  to  be  agents  of  the 
treasury  department,  and  of  militair  officers; 
and,  in  respect  to  what  are  called  military  pay- 
ments, tliat  they  were  all  made  in  the  bona  Jm 
belief  that  they  were  necessary  to  protect  the 
interests  of  the  United  States  in  Uie  cotton,  to 
secure  increased  vigilance,  or  to  prevent  con- 
nivance with  parties  interfering  with  or  at- 
tempting to  interfere  with  the  cotton.    The  ut- 
most that  the  record  establie^es  is  that  there 
were  irregularities,  perhaps  carelessness,  in  the 
final  cloang  of  defendant's  account  with  the 
Qovemment    It  may  be  that  he  should  have 
been  required  to  present  more  satisfactory  evi- 
dence than  it  may  be  supposed  firom  the  record 
he  did  in  fact  i)resent.     These  consideratioos, 
however,  even,  if  entitled  to  weight  as  matter  of 
law,  lose  much  force  after  the  lapse  of  years 
without  action  upon  them  by  the  Government 
The  defendant  ought  not  now  to  be  held  to  the 
same  strictness  of  proof  that  might  iustly  have 
been  required  of  him  when  i3j  the  orcnni- 
stances  connected  with  the  cotton  in  question 
could  have  been  readily  established  by  com- 
petent  evidence.    We  are  of  opinion  that  no 
case  is  made  by  the  Government  to  invalidate 
the  settlement  of  defendant's  accounts.     We 
concur  with  the  referee  when  he  says  that  "It 
would  be  an  exceedingly  dangerous  doctrine 
that  settled  accounts  where  the  United  States 
had  acted  on  the  settlement  and  paid  the  bal- 
ance found  due  on  the  basis  of  that  settlement, 
could  be  opened  or  set  aside,  merely  because 
some  of  the  prescribed  steps  in  the  accounting 
which  it  was  the  duty  of  a  head  of  a  depart- 
ment to  see  had  been  taken,  had  been  in  fact 
omitted;  or,  if  they  could  be  so  opened  and  set 
aside  on  account  of  tedmical  irreguIaritieB  in 
the  allowance  of  expenses  years  afterwards, 
when  the  remedy  of  the  party  against   the 
United  States  is  barred  by  the  Statute  of  Limit- 
ations, and  the  remedies  of  the  United  States 
on  the  other  side  are  intact,  owing  to  its  not  be- 
ingsublect  to  anv  Act  of  limitation.'' 

ThefaeUfounaheingsuJIteieni  to  support  th^ 
Judgment,  itisqffirmod. 


ALFRED  RICHARDS,  AppL, 

V. 

BROOKE  MAOEALL,  JR 
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L  To  let  in  the  defense  to  equit/  that  the  olst^ 
is  stale,  and  that  the  bill  cannot,  therefore,  be  sap* 
ported,  it  is  not  neoessary  that  a  foundation  t)e  laM 
Dj  any  averment  in  the  answer  of  defendants.  If 
the  case  at  tiie  hearing  appears  liable  to  the  oble^ 
tion  of  laches  the  court  will  refuse  relief. 

2.  These  principles,  appUed  to  the  present  oaso* 
lead  to  a  reversal,  upon  the  ground  that  the  appel* 
lee.  upon  his  own  showiDjr,  has  been  guilty  of  grooa 
laches  in  applying  for  reuef ,  and  the  record  shows 
no  excuse  for  the  lacdies. 

8.  Where  the  plaintiff  knew  that  the  premises  In 
dispute  were,  in  fact,  levied  upon  and  sold  for  hia 
debt,  he  cannot,  after  the  property  had  largeir  in^ 
creased  to  value,  and  after  sleeping  upon  his  rigbLa 
for  nearly  twelve  years  with  information  durtn^ 
that  period  of  every  fact  now  vdied  upon  br  htin^ 


ask  the  aid  of  a  court  of  equity  to  set  aside 

and  conveyance,  and  adjudge  htoi  to  be  the  _ 

of  the  property,  necause  of  a  mistalre  of  thet>flloe9 
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■  M|np«l74eteiibtnv  the  premises  In  the  ad- 
wrfhi— locale, mod  In  the oonveyenoe. 

[No.  10«.] 
iffwtf  Dk,  is,  1887.    Decided  Jan.  8.  1888. 

AFPEALfroiD  a  decree  of  the  Sapreroe  Coart 
of  dw  Diitrict  of  OolamMa,  in  favor  of  ap- 
pdK,  Mtsiiig  iside  aiToid  a  sale  and  convey- 
MX  b^  the  manbal,  of  property  sold  on  execu- 
iflt  fu  dediring  the  appellee  to  be  the  own- 
ff  of  tte  pnpertT.  Bevereed. 
Tk  (sett  and  case  are  fully  stated  in  the 


Mmn.  Wm.  A  Webb  and  Enoeh  Totten, 

iorippenint: 
TW  oonplsinant  Is  not  entitled  to  equitable 


9kn,  Eq.  PL  gg  10,  28,  257;  Barton,  Suits 
lq.4£  MuMdap  ▼.  Knight,  8  Hare,  497;  Uw- 
MhiT.  AjfefsiMi,  1  Yes.  8r.  56;  DiUt/y.  Bar- 
•v<  8  (MkJ.  171, 185:  Wright  y.  Dame,  22 
Pktn;  Bmriem  t.  JViuRm,  84  U.  8.  0  Pet. 
M(l: mfi  SUter  t.  JTomo^i;,  78  U.  8.  6 Wall 

TW  grooads  upon  whidi  a  court  of  equity 

itaks  ffiffiirsnoe  must  be  distinctly  set  out. 

Am  ?.  BM%,   00  U.  a   10   How.    276 

Wkff  the  answer  of  defendant  denies  the 
kdiHtfofthiBtbe  bill,  such  denial  must  be 
pveoBe  br  the  testimony  of  two  witnesses,  or 
^  oat  wttneis  and    corroborating  drcum- 

TM ▼.  Hm,  104  U.  a  441  (26:  766):  Story, 

A  Jadids]  sale  cannot  be  impeached  in  acol- 
sBm  pcocsBomg. 

flkiT,  Iq.  Jur.  1674a:  T^^ififMMi  t.  Toimie, 
ftlAt  m.  166(7: 688):  i^iMfloit  t.  Bamee^, 
«r.auWalL(»7(20:218);  Cooper  Y.Be^ 
9dk,n  U.a  10  WaH  OOS  (lO:  081); 
V.  Ayvl, »  U.  a  18  How.  164(15:  807); 
«■  ?.  ilHir,  48  U.  a  2  How.  848  (11: 
iKT.  Jodieial  Salea.  202,  %  480;  J^Ok^tt  t. 
MrK  MU.  a  1  Pet  828  (7: 164);  2>0e<t  t. 
Mv.rifd.  452;  Voorksee  t.  «Ai«A»m,  85  U. 
i  16  FVc  474  (6:  500);  Blaine  ▼.  Ths  OharUe 
£b*r.  8  U.  a  4  Crancb,  828(2: 686);  ArmiMr  y. 
Ban;  S  JfcLeao,  60. 
TW  eoaplafaiaat  has  been  iniOty  of  gross 


▼.  (XneinnaH  eic,  R  R  Cd.  Bi  V. 
IS  m:  668);  Twin^Liek  OU  Co.  w. 
n    U.  a  587  (28:  828):  Mareh  v. 
.  88  U.  8.  21  Wata.  178  (22:  482). 
to  the  origtoal  actions  at  law  are 
lo  this.    Without  them  no  de- 
he  aftde.  and  the  Un  must  be  dis- 
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Oimdnnaa  etc,  RR  Co.  eupra, 

inadequate  and  insuffl- 

h  so  gnmnd  for  setting  aside  a  sale,  if 

fa  a«  allwrt 

.J^*M»  ▼-  Senm,  7  GUI,  287:    ^<ws0  v. 

■«*r.4  Md.  Ol  O;  iraf:JM(f  ▼.  Aw,  88Md. 

"    '  Omarmik,  8  Wash.  0.  0.  546; 

100  U.  a  149  (25:  578);  Awn 

C.  a  12  How.  197  (iZ:  962). 

s  were  properly  Issued. 

UntkieMm,9^V.  8.  14' Pet  84 

▼.  Lemon,  6  Har.  ft  J.  204; 

17   U.  a  4  Wheat  508 


«r,iL 


The  description  of  the  property  was  not  am- 
biguous. 

MaekaU  ▼.  Bieharde,  112  U.  8.  869  (28:  787). 

A  deed  will  not  be  declared  void  for  uncer- 
tainty, as  lonff  as  it  is  possible,  by  any  reason- 
able rules  of  construction,  to  asoeslain  from 
the  deed  what  property  was  intended  to  pass. 

Abbott  Y.  A&ott,  51  Me.  582;  Bond  y.  Mp, 
12  Allen,  88;  CWtt  y.  Hibbard,  4  Met  452; 
Stone  Y.  Stone,  116  Mass.  279;  Earveu  y.  Mitch- 
<«,  81  N.  H.  575;  Kruee  y.  Wileon.T9  111.  288; 
Andrette  y.  Murphy,  12  Ga.  481;  Mulford  y. 
LeFranc,  26  Cal.  88;  5««ww  v.  J/<^|»r  of  N.  T. 
14  Jones  &  8.  274;  WendeilY.  Jaekeon,  S  Wend. 
188;  ^.  a  22  AuL  Dec.  685;  Aim  y.  MitcheU, 
22  Tex.  285;  Boeteorth  y.  SturtetmU,  2  Gush. 
892;  Neteeom  y.  i^yw*,  20  U.  S.  7  Wheat  7  (5: 
882);  ifar<  y.  Eawkine,  8  Bibb.  502;  S.  0.  ^ 
Am.  Dec.  666. 

Where  one  execution  has|been  itsued  and  re- 
turned nulla  bona  an  aliae  execution  may  tw 
issued  at  any  time  thereafter. 

Thomeon  y.  Beteridge,  3  Mackey,  170;  Bjor- 
eevY.  Beetridge,  4  Mackey,  291. 

Keal  estate  cannot  be  taken  into  custody  by 
the  marshal,  so  as  to  give  him  an  interest  in 
the  property. 

BeUingaU  y.  Duncan,  8  HL  480;  Holmee  y. 
Melndoe,  20  Wis.  689;  Sumner  y.  Moore,  2 
McLean,  59;  TarkinUm  y.  Alexander,  2  Dev. 
ft  B.,  L.  87;  Freem.  Executions,  §  291. 

Equity  protects  a  parol  gift  of  land,  equally 
with  a  parol  agreement  to  sell  it,  if  accompa- 
nied by  possession  and  the  donee,  induced  by  the 
promise  to  give  it,  has  made  improYements  in 
the  property. 

NeaU  Y.  NeaU,  76  U.  8.  9  Wall  1  (19:  590); 
Am.  note  to  Leeter  y.  Fostcreft,  1  White  ft  T. 
Lead.  Oas.  £q.  4th  Am.  ed.  pt  H.  1042. 

Mr.  W.  Wuloii|rhby»  for  appellee: 

The  conveyance  of  the  father  to  the  son  in 
1880  was  not  invalid,  for  the  reason  that  at  the 
Ume  the  property  was  in  the  adverse  possession 
<tf  Richards. 

Oreeap  v.  Huteon,  9  Gill,  269;  Schaferman  y. 
(TBrien,  28  Md.  565;  Hadduck  Y.Wilmarth, 
5  N.  H.  188;  HaU  v.  Aehbu,  9  Ghio.  96;  Bob- 
erte  y.  Cboper,  61  U.  8.  20  How.  488  (15:  974); 
Fhxeer  v.  Hunter,  5  Granch,  G.  G.  470;  Bank 

ff  U,  S.  Y.  Benning. 4 Cnnch, 0.0.  81;2Goke, 
nst.  568,  564;  1  Bac  /  br.  576:  7  Yerg.  890; 
10  Terg.  664;  1  Dana,  17;  2  J.  J.  Marsh.  606. 

When  sufficient  evidence  has  been  given  of 
the  loss  of  a  deed,  it  must  be  shown  that  the 
deed  existed  as  a  genuine  instrument 

Clarke  v.  Court^uy,  80  U.  S.  5  Pet.  819  (8: 
140);  Qoodier  v.  Lake,  1  Atk.  446;  Tayloe  y. 
Bigge,2»  U.  8.  1  Pet  600  (7:  279);  Metea^fy. 
Van  Benthuyeen,  8  N.  T.  424;  Jaekeon  v.  Vaa, 
7  Wend.  125. 

As  to  estoppel  by  covenant  of  warranty,  see: 
Me  Carthy  v.  Mann,  86  U.  8.  19  Wall  20  (22: 
49);  Smith  v.  Sheeley,  79  U.  8.  12  Wall  858  (20: 
480);  4  Kent.  Gom.  marg.  p.  202;  Pelletrrau  v. 
Jaekeon,  11  Wend.  116,  and  cases  there  cited. 

The  deed  was  not  recorded  within  six  months 
from  its  execution. 

Greenlee^ Y.  Birth,  81 U.  8. 6  Pet  818  (8:410X 

The  father  and  son  were  tenants  in  common; 
the  sale  was  void,  because  it  was  for  a  spedflc 
portion  by  metes  and  bounds. 

4  Gonn.  510;  28  Gonn.  184;  9  Mass.  84;  7 
Gush.  184;  28  Tex.  51;  7  Gush.  868;  12  Mass. 
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847;  24  Pick.  882;  18  Maine,  820;  88  N.  H.  188; 
80  N.  H.  17;  9  Vt  188. 

When  a  sale  is  made  upon  several  executions, 
«nd  one  of  them  is  unlawful,  the  sale  is  void. 

Br&wn  T.  McKay,  16  Ind.  484. 

Executions  whidi  purport  to  be  in  rem  are 
not  authorized  by  Judgments  which  are  per- 
sonal. 

Tidd,  Pr.  818;  1  Term.  Rep.  80;  8  HI.  625: 
2  Tucker,  Com.  880. 

The  sale  was  void  because  the  executions 
were  issued  to  one  marshal,  while  the  sale  and 
conveyance  ai>on  the  same  executions  were  by 
his  successor. 

McFaHand  v.  Owin,  44  U.  8.  8  How.  717 
(11:  709);  PuH  v.  DuwU,  5  Har.  &  J.  80. 

The  description  in  the  alleged  levies  and  in 
the  advertisement  were  so  vac^ue  and  ambigu- 
ous that  no  proper  sale  could  be  made. 

Freeman,  Executions,  §  281;  11  Barb.  178; 
4  Pet  201;  22  Ala.  487;  4  McLean,  820;  13 
Johns.  550;  18  Johns.  107;  2  Hill.  552;  44  Mo. 
267;  8  Barb.  215;  15  Pet.  184,  215,  275,  810. 

Courts  of  equity  are  governed  by  the  Statute 
of  limitations  applicable  to  analogous  cases  at 
law. 

Godden  v.  Kimmett,  00  U.  8.  210  (25: 434); 
ElmeiuUnf  v.  Taylor,  23  U.  8.  10  Wheat.  152 
(6:  280);  12  Am.  Dec.  368,  note,  and  cases  cited; 
Eiting  v.  Marx,  4  Hughes,  812. 

The  assignment  of  error,  that  there  is  a  de- 
fect of  parties,  cannot  be  made  here  for  the 
first  time. 

Story  V.  Living$Um,  88  U.  8.  13  Pet.  875  (10: 
208);  52  Am.  Dec.  185, 412;  8tory.  Eq.  PL  541; 
1  Dan.  Ch.  Prac.  286-205;  Hooey  v.  WiUon.  76 
U.  8.  0  Wall  501  (10:  762);  LetoU  v.  Darling, 
57  U.  8.  16  How.  1  (14:  810). 

Mr,  Juitice  Harlan  delivered  the  opinion  of 
the  court: 

This  case  is  the  one  referred  to  in  the  last 
clause  of  the  opinion  of  this  court  in  MackcUl  v. 
Riehanh,  112  U.  8.  880.  876  [28:787,  780J. 

In  the  year  1850  Brooke  Mackall,  Sr.,  made 
a  verbal  gift  to  his  son,  Brooke  Mac^aJl,  Jr., 
of  lot  7,  in  square  228,  in  the  City  of  Washing- 
ton; the  father,  at  the  time,  promising  that  he 
would  thereafter  make  a  formal  conveyance 
of  the  property.  The  son,  relying  upon  such 
promise,  took  possession  of  the  lot  and  com- 
menced the  erection  of  a  building  thereon,  at 
the  southwest  comer  of  New  York  Avenue  and 
Fourteenth  Street.  The  lot  was  of  irregular 
shape,  its  line  on  Fourteenth  Street  being  about 
r  1  stA^  1^^  ^^^  ^ong,  and  on  New  York  Avenue  about 
l*^J    160  feet. 

The  I^larshal  of  the  District  of  Columbia  ad- 
vertised in  1860  that  in  virtue  of  three  writs  of 
fieri jae%a$  and  one  writ  of  venditioni  exponas^ 
issued  from  the  clerk's  office  of  the  Supreme 
Court  of  the  District,  he  would,  on  a  named 
day,  sell  at  public  sale,  for  cash,  "all  defend- 
ant's right,  title,  claim  and  interest  in  and  to 
part  of  lot  7,  in  square  228,  in  the  City  of  Wash- 
ington, D.  C.,  beginning  at  the  northeast  cor- 
ner of  said  square  and  running  thence  south 
forty-four  feet;  thence  west  to  the  west  end  of 
the  lot;  thence  in  a  northerly  direction  with  the 
west  line  thereof  to  the  north  line  of  said  lot; 
thence  with  said  north  line  to  the  place  of  be- 
ginning, together  with  all  and  singular  the  im- 
provements thereon,  seized  and  levied  upon  as 
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the  property  of  Brooke  Mackall,  Jr.,  and  win 
be  sola  to  satisfy  executions  Nos.  8477,  8478, 
4117,  and  8708,  in  favor  of  Matthew  O.  Emeiy. 
George  H.  Plant,  A.  dF  T.  F.  Richards,  and 
Owen  &  Wilson." 

Before  the  sale  took  place,  Mackall,  Jr., 
brought  a  suit  in  equity  against  said  ezecatk» 
creditors  and  the  marshal    He  stated  in  hti 
bill  that  although  he  was  equitably  entitled  to 
the  whole  of  lot  7,  under  the  before-mentioned 
gift  of  his  father,  he  had  not  received  a  cod?«y- 
ance  therefor,  and  consequently  did  not  hold 
the  legal  title.    Referring  to  the  descriptioa  of 
the  property  as  eiven  in  the  levies  and  in  the 
advertisement  of  sale,  he  alleged  that  itwiia 
both  an  indefinite  and  an  impossible  descrip- 
tion, and  that  a  sale  in  the  mode  proposal 
would  prejudice  his  rights  in  the  remainao-  of 
the  lot.    He  therefore  prayed  that  the  sale  be 
enjoined.    The  execution  creditors  severallj 
answered,  each  averring  that  the  legal  tiUe  to 
the  properU^  was  in  Mackall,  Jr.,  in  virtue  of  a 
sale  in  1862,  to  one  Hyde,  for  taxes  assessed 
upon  it  bv  the  Corporation  of  Washington,  and 
that  Mackall,  Jr.,  as  assignee  of  the  purchaser, 
had  received  and  then  held  a  tax  d^  for  the 
lot.  dated  October  6,  1865. 

It  does  not  appear  from  the  record  that  any 
motion  for  an  injunction  was  made,  or  that  ao 
injunction  was  issued,  or  that  any  further  steps 
were  taken,  in  that  cause,  beyond  the  filing  of 
the  bill  and  answer.  The  sale  under  the  be- 
fore-mentioned executions,  levies  and  advei^ 
tisement,  occurred  June  18, 1870.  The  present 
appellant  became  the  purchaser  at  the  sum  of 
$2,500,  all  of  which,  except  f646.89,  was  re- 
quired to  pay  judgments  pnor  in  time  to  that 

recovered  by  ^^1'*P-Richi^'<^    Ontlie7th 
of  October,  1870,  he  received  a  deed  containing 
the  following  description  of  theproperty  con- 
veyed: 'Tart  of. lot  7  in  square  228,  b^^ning 
at  the  northeast  comer  of  square  and  run- 
ning thence  south  forty-four  feet;  thenoe  west- 
erly to  the  west  end  of  the  lot;  thence  in  a 
northerly  direction  with  the  west  line  thereof 
to  the  north  line  of  said  lot;  thence  with  said 
north  line  to  the  beginning."    This  deed  was 
dulv  recorded   FcOTuary  8,  1871.    RIch&rds 
took  possession  under  his  purchase,  and  expend- 
ed larse  sums  upon  the  property  in  order  to 
make  it  available. 

On  the  second  of  April,  1878,  Brooke  Mack- 
all, Sr.  (his  wife  uniting  and  r^inquishln^  hex 
contingent  right  of  dower),  made  a  conTeyancc 
of  lot  7.  in  SQuare  223,  to  Joseph  B.  Hill  is 
trust,  to  permit  the  grantor  to  hold,  oocupjr  ao< 
enjoy  the  premises,  with  the  rents,  issues  and 
profits  thereof,  and  to  convey  them  to  sac  J 
persons,  and  upon  such  terms,  as  the  grmnto 
might  in  writing  direct,  and  with  authority  i 
the  latter  to  incumber  the  premises  or  any  par 
thereof  as  he  or  his  heirs  and  assigns  miglit  d 
rect.  This  deed  was  recorded  Septeoiber  2S 
1878.  When  it  was  made  Mackall,  St.,  knei 
that  his  son  held  the  tax  deed  of  1865;  iiuiee^ 
the  tax  deed  was  made  to  the  son  by  the  clirc» 
tion  or  procurement  of  the  father. 

On  the  80th  of  January,  1874,  by  a  deed., 
which  Brooke  Mackall,  Sr.,  and  Josepii '  1 
Hill,  individually  and  as  trustee,  united 
grantors,  lot  7,  with  all  the  buildings  oimI  ii 
provements  thereon,  and  all  the  ri^ts  %.^p< 
taining  thereto,  was   conveyed   to    '^ 
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MttktSi,  to  tnitt,  to  bold  the  saroc  for  the  use 
tfd  taMftt  of  Brooke  MAckall.  8r.,  "and  sub- 
JKtlo  kb  absohitecoDtiol  and  disposal,  and  to 
Kfl  «ddiq>o0e  of  the  same  as  the  said  Brooke 
HadiaM,  8r.,  may  in  writing  direct  and  re- 
qdre."  This  deed,  for  some  reason,  was  not 
noonled  ontll  June  8»  1878. 

Br  deed  of  FdxmaTyST,  1880,  Brooke  Mack- 
■B,  Br..  cooTeyed  the  same  lot,  including  bis 
tBtOHt  ia  a  pending  claim  for  mesne  piofits 
•fijaet  Alfred  Richuxls,  t<^tber  with  all  the 
bufldsfB  and  improvements  thereon,  and  with 
iQ  rights  in  law  or  in  equity  appertaining 
thoelo.  to  Brooke  Mockall,  Jr.,  his  heirs  and 
•encBS  foceTcr,  for  their  sole  use  and  benefit 
lEdEsll.  Sr.,  died  March  7,  1880. 
The  praeot  suit  was  brought  bv  Brooke 
XsdalWr..  on  the  11th  day  of  April,  1882— 
asHl?  twelve  years  after  Richard's  purchase— 
lor  tte  purpoae  of  having  the  sale  of  June  18, 
'^.  the  oonveyance  of  October  7.  1870,  and 
ftll  trusfers  depending  thereon,  aajudgod  to 
he  void  and  of  do  efTect  The  sole  and  convey- 
act  aft  attacked  as  invalid  upon  the  follow- 
taf  rrouods:  the  jwioe  paid  for  it  was  grossly 
ittdeqoate;  the  executionson  which  the  sale  was 
issued  without  authority,  other  pre- 
not  having  been  returned;  the 
on  which  the  executions  were  issued 
Judements  only,  while  the  exe- 
directed  Uie  sale  of  specific  propertv 
<w.nlw.d  therein:  the  executions  did  not  suffi- 
ciady  describe  the  nature  of  the  debtor's  inter- 
ct  ia  the  pcopefty.  whether  lend,  equitable  or 
4herate,  nor  define  Its  bounoariee.  so  that  it 
csaU  be  Idestifled,  nor  conform  to  the  dcscrip- 
ttaa  of  the  property  as  siven  in  the  declant- 
^tam;  the  eourtm  two  of  we  cases  was  without 
jfMictSoo  to  render  any  other  than  personal 
p'^tmetOM,  the  proper  tribunal  for  the  enforce- 
■nt  of  oiecfauiics'  liens  being  a  court  of 
«9UfT;  that  Brooke  Hackall,  8r.,  hehi  the  legal 
*ek  lovhe  property , and  was  not  a  party  to  any  of 
*rsydaalta;tbat  a  sale  of  an  equitable  interest 
fa  aesi  ertaie  coold  not  be  made  at  law,  whether 
f«  the  cnforoemeot  of  a  mechanic's  lien  or 
sifccrviK;  that  at  the  tfaneof  the  sale  Mackall, 
i^  had  BO  iatcrest  in  the  property  except  that 
from  a  verbal  promise  to  convey  and 
thereon;  that  the  alleged  levies  and 
Bade  loogafter  the  return  day  of  the 
the  exeootions  were  issued  and  de- 
lo  D.  8.  Goodinff,  who  was  then  the 
of  the  District  of  Columbia,  whereas 
If.  sale  and  conveyance  purport 
Bade  by  Alexander  Sharp,  who 
at  the  time  of  sale;  that  the  ad- 
not  sufiSdently  describe 
the  nature  of  the  interest  to 
with  the  other  proceedings; 
oonveyaooe  by  the  marshal  does 
to  any  of  the  proceedings  in  said 


bekyw.  to  sperial  term,  dismissed 

tat  that  decree  was  reveried  in  gen- 

.  the  sale  and  conveyance  by  the  mar- 

f&chards,  and  all  transfers  depending 

tftinff  set  askle  as  void  and  of  no  effect. 

n  Ube  oartiea  lo  the  suit,  the  appellee 

red  to  be  the  owner  of  the  propcoty, 

*rt«ht  to bnvethe  legal  title  conveyed  to 
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^Mftcndhor,  as  well  ashisdisbunemenu 
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in  connection  with  said  premises.  The  ground 
ui>on  which  the  court  below,  in  general  term, 
proceeded  was,  that  "On  account  of  the  patent, 
and  palpable  ambiguity  and  uncertainty  in  the 
description  of  the  propertr,  both  in  the  adver- 
tisement and  in  the  mailhal's  deed,"  the  sale 
could  not  be  sustained.  MaekaU  v.  RieJiardt, 
8  Mackey,  271. 

1.  Is  appellee  entitled  to  relief  in  a  court  of 
equity  in  respect  to  the  sale  of  Juno  18, 1870  ? 
In  Badffer  v.  Badger,  69  U.  8.  2  Wall.  95 
[17:888],  it  was  sfud  that  a  par^  who  makes 
an  appeal  to  the  conscience  of  the  chanceUor 
shouia  "set  forth  in  his  bill  specifically  what 
were  the  impediments  to  an  earlier  prosecution 
of  his  claim;  how  he  came  to  be  so  long  igno- 
rant of  his  rights,  and  the  means  used  by  the  re- 
spondent to  fraudulently  keep  him  in  ignor- 
ance; and  how  and  when  he  first  came  to  a 
knowledge  of  the  matters  alleged  in  his  bill; 
otherwise  the  chancellor  may  justly  refuse  to 
consider  his  case,  on  his  own  showing,  with- 
out inquiring  whether  there  is  a  demurrer  or 
a  formal  plea  of  the  Statute  of  LimitiUions  in  his 
answer."  8o  in  Sullivan  v.  Portland  AK.  R, 
R.  Co.  94  U.  8.  811  [24:826]:  "To  let  in  the 
defense  that  the  claim  is  stale,  and  that  the  bill 
cannot,  therefore,  be  supported,  it  is  not  neces- 
sary that  a  foundation  belaid  by  any  averment 
in  the  answer  of  defendants.  If  the  case,  as  it 
appears  at  the  hearing,  is  liable  to  the  objeo- 
tfon  bv  reason  of  the  Jbiches  of  the  complain- 
ants, the  court  will,  upon  that  ground,  be  pas- 
sive and  refuse  relief."  In  the  latter  case,  it 
was  said  that  equity  woidd  sometimes  refuse 
relief  where  a  shorter  time  than  that  prescribed 
by  the  statute  had  elapsed  without  suit.  8ee 
also  Hum  v.  BeaU,  84  U.  8.  17  Wall.  886  [8ee 
$ub,  nom,  Groebvy,  Beale,  21:  602];  Marsn  v. 
Whitmore,  88  U.  8.  21  Wall.  184-^  [22:4851; 
Haytoard  v.  MM  Nat.  Bank,  96  U.  8.  6l7 
•24:857];  Speidd  v.  Benrid,  120  U.  8.  887 
80: 719]. 

X  These  principles,  applied  to  the  present  case, 
lead  to  a  reversal,  upon  the  ground  that  the 
appellee,  upon  his  own  showtog,  has  been  g^tj 
ox  gross  laches  in  applying  for  relief.  When 
the  sale  to  Richards  was  made  the  appellee 
had  in  his  possession  a  tax  deed  to  himself  con- 
veying the  legal  title  to  the  whole  of  lot  7. 
Wnile  he  says  ne  was  advised  bv  counsel  that 
that  deed  was  of  no  value,  and  lor  that  reason 
he  did  not  put  it  upon  reoord,  he  falls  to  sug- 
gest in  his  pleadings  any  reason  why  it  was  not 
sufllcient  to  invest  him  with  the  Iml  title  to 
the  premises.  The  evidence  fairly  Justifies  the 
conclusion  that  he  was  induced,  by  reason  of 
his  embarrassed  financial  condition,  to  keep  it 
from  record  in  order  thereby  to  confuse  tlie 
title  to  the  property,  and  increase  the  difficul- 
ties in  the  way  of  creditors  reaching  it  for  his 
debts.  Bo  that  as  it  may,  and  assuming  that 
the  tax  deed  was  invalid,  the  appellee  having 
gone  into  possession  of  lot  7,  and  improved  it, 
with  the  consent  of  his  father,  and  under  the 
latter^s  promise  to  convey  it  to  him,  he  was  en- 
titled St  any  time  after  the  sale  to  Richards,  to 
raise  the  identical  questions  now  presented,  as 
to  the  invalidity  of  the  sale  and  conveyance. 
He  made,  as  we  have  seen,  an  effort,  before  the 
sale,  to  have  it  stopped;  but  he  did  not  prose- 
cute the  suit  brought  for  that  purpose;  ana  after 
the  sale,  so  far  as  the  record  shows,  he  took  no 
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legal  steps  whatever  to  prevent  a  coziveyaiice 
being  made  to  the  purchaser  or  to  have  the  sale 
set  aside.  It  is  true  he  alleges  that  he  com- 
plained  to  Richards  of  the  injustice  done  bj  the 
sale,  and  endeavored  to  procure  a  compromise 
with  him;  that  the  latter  repeatedly  promised 
to  do  what  was  right,  and  to  release  bis  claim 
on  the  property  when  he  was  reimbursed  by 
rents  and  profits  for  the  money  he  had  ex- 
pended; that  Richards  promised  to  render  an 
account  of  bis  claim,  but  no  account  was  ever 
rendered,  except  one  so  extravagant  that  it 
could  not  be  considered;  and  that  he  has  never 
been  able  to  effect  any  arrangement  with  him. 
The  evidence  does  not  sustain  these  auctions. 
Appellee  testifies  that  in  August,  1873,  his  father 
tendered  to  Richards  the  amount  of  his  judg- 
ment, together  with  all  the  expenses  and  costs 
of  all  kinds.  But  he  admits  that  the  appellant 
declined  to  accept  the  money.  While  appel- 
ant was,  perhaps,  willing  to  surrender  his  pur- 
chase, shortly  alter  it  was  made,  if  he  had  been 
reimbursed  his  expenditures  in  connection 
with  the  property,  there  is  no  satisfactory  proof 
that  he  ever  recognized  the  legal  or  equitable 
right  of  the  appellee  or  of  any  one  else  to  de- 
prive him  of  the  full  benefit  of  that  purchase. 
We  find  nothing  whatever  in  the  record  to  ex- 
cuse the  failure  of  the  appellee  to  institute  legal 
proceedings,  in  due  time,  to  have  the  sale  set 
aside.  He  knew  that  the  appellant  relied  upon 
the  sale,  and  upon  the  faith  of  it  expended 
lar^  sums.  He  knew  that  the  premises  here 
in  dispute  were  in  fact  levied  on  for  his  debts, 
and  were  intended  to  be  sold  in  satisfaction  of 
those  debts.  But  after  the  proprty  has  largely 
Increased  in  value,  and  after  sleepmg  upon  his 
rights  for  nearly  twelve  vears,  with  informa- 
tion, during  the  whole  of  that  period,  of  every 
fact  now  rdied  upon  by  him,  appellee  asks  the 
aid  of  a  court  of  eauitv  to  set  aside  the  sale  and 
conveyance,  and  adluage  him  to  be  the  owner 
of  the  property;  and,  chiefly,  because  of  a  mis- 
take of  the  oflScer  in  not  so  describing  the  prem- 
ises in  the  advertisement  of  sale  andin  the  con- 
veyance, as  to  properly  identi^  them.  In  our 
judgment,  he  is  not  In  a  position  to  claim  the 
Int^erence  of  a  court  of  equity. 

FcT  thai  rtoMn  alone,  the  judgment  muit  be 
reversed  and  the  eauee  remanded,  with  direction 
to  dirnniu  thsbiU.    Itieeo  ordered. 


THEODORE  H.  VETTERLEIN  et  al,, 

Appte,, 

DEMA8  BARNES,  Assignee  in  Bankruptcy 
of  Thbodorb  H.  Vbttebleen  bt  al. 

(See  8.  a  Reportfir*8  ed.  160-173.) 

Void  transfer  of  poUeies^-neeessary  parlies— 
cestui  que  trust 

L  Upon  the  evidence  in  this  caae,  heUL,  that  the 
court  oelow  correotlr  decided  that  a  transfer  of 
certain  pollciee  of  life  Insurance  to  trustees,  for 
the  wife  and  children  of  the  assisnor,  was  made  in 
contemplation  of  the  insolvency  of  the  assignor, 
and  was  void  as  to  his  assifirnee  in  bankruptcy,  and 
that  the  assignee  was  entitled  to  receive  the  insur- 
ance moneys. 

2.  Held  further^  that  the  wife  and  ohUdren  of  the 
aaslffnor  were  not  necessary  parties  defendant  to 
an  action  brought  by  hisassiffnee  In  bankruptcy, 
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anlnst  the  bankrupt  and  the  tasurance  oompi. 
nies,  to  enjoin  the  assignor  from  ooUecting  tbc 
policies,  and  for  the  recovery  of  the  moneyi  due 
thereon. 

8.  Where  the  complainant  claims  in  opposttioD 
to  the  assignmeot  or  deed  of  trust,  and  seefct  toiet 
aside  the  same,  on  the  ground  thai  it  Is  frauduleot 
and  void,  he  Is  at  liberty  to  proceed  against  the 
fraudulent  assignee  or  trustee  who  is  the  holder  ol 
the  legal  estate,  in  the  property,  without  joining 
the  cestui  que  trusU 

[No.  104.1 
Arffued  Ike.  8.  1887.     Decided  Jan.  9,  1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis^ 
trict  of  New  York,  affirming  a  decree  of  the 
District  Court  in  favor  of  the  appellee,  restraio- 
ing  appellants  from  collecting  certain  polides 
and  decreeing  that  the  appellee  is  entitled  to  the 
insurance  moneys.    JJflrmed. 

The  facts  and  case  are  fully  stated  in  the 
opinion* 

Messrs.  T.  M.  Tynfft  John  D.  McPkerson^ 
and    Calderon    Carlisle*  for  appellants: 

A  sale  or  transfer  of  a  policy  on  toe  life  of 
a  living  person  to  one  not  having  an  insurable 
interest  in  the  life  of  such  pmon,  is  absolute- 
ly inoperative  to  pass  the  TOlicy. 

Cammack  ▼.  LewU,  82  U.  S.  15  Wall  643 
(21:244);  Wamoek  v.  Dans,  104  U.  S.  77^ 
(20:924). 

Taylor  was  a  necessary  party,  for  in  the  ab- 
sence of  the  debtor  or  hb  personal  representa- 
tive the  amount  of  the  debt  could  not  be  de- 
termined. 

MaUou>  w.  Hinde,  25  U.  8.  12  Wheat  19$ 
(6:599):  CaldfDeUY.  Taggart,  29 U.  S.  4Pet  190 
(7:828);  Shields  ▼.  Barrow,  58  U.  8.  17  How. 
180  (15: 158);  Story  y.  LivingsUm,  88 17.  8. 1^ 
Pet  859  (10:200);  OareiY.  .Brown, 92  U.  S.  171 
(28:489);  Robertson  v.  Oarson,  86  U.  8. 19  Wall 
94  m:  178);  WUUams  y.  Bankhsad,  86  TJ.  B. 
19  Wall.  568  (22:184);  Barney  v.  BaUimart,  78 
U.  8.  6  WalL280a8:825). 

The  benefidaiies,  the  wife  and  children  of 
Theodore  H.  YetterleiD,  aie  indispensable  par- 
ties. 

WUUams  v.  Bankhead^  supra. 

Messrs.  Hmrvington  P^tnaaa*  Jos.  K, 
HiU  and  Henry  T.  Wing,  for  i^pellee: 

But  little,  if  any.  reliance  can  be  placed  up- 
on the  statement  or  the  assignor:  that  be  had 
no  reason  to  believe  himself  insolvent 

Orahamv.  Stark,Sl^eA.  Bank.  Reg.  98;  JMr 
y  Smith,  87  U  8.  20  Wall  81  (22:818). 

The  assignment  is  void  as  against  creditors. 

Sedgwick  v.  Place,  12Blatchf.  163;  Spaulding 
V.  McGowm,  10  Nat  Bank.  Reg.  188;  Ca^e  v. 
Phaps,  89  N.  Y.  164. 

Mr.  Justice  Harlan  delivered  the  opinioD 
of  the  court: 

In  and  prior  to  the  year  1867  the  firm  of  Yet- 
terlein  &  Co.,  composed  of  Theodore  H.  Yet- 
terlein,  Bembard  T.  Yetterlein,  Theodore  J. 
Yetterlein,  and  Charles  A.  Meurer,  and  doing 
business  in  Philadelphia,  assisted  one  J.  Kin- 
sey  Taylor  by  lending  him  money  and  accept- 
ances.   In  the  summer  of  that  year  for  the  se* 
curity  of  the  firm.  Taylor  caused  his  life  to  be 
insured,  the  poliaes  taken  out  by  htm    heing 
assigned  to  TneodoreH.  Yetterlem  as  security 
for  Taylor's  liability  to  the  firm.    In  July,  18<tf. 
Meurer  retired  from  the  firm,  Taylor's  indebt- 
edness to  it  being,  at  that  time,  nearly  $50,000. 
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Ii  OeoBber,  1860,  Theodore  J.  Yetteriein  al- 
iokfttbeflraL  The  remaining  partners  went 
«■  with  tbebusineei,  at  the  same  place,  nnder 
ibe  aae  UBe.  and  with  the  fame  stock  of 
sMfdModiM,  taken  at  raloation. 

ai« tboat the  ISth  of  July,  1870,  the  pol* 
kirn  (wlicfa,  under  some  arrangement,  bad 
boa  redaoed  in  amoont)  were  assigned  by 
Tkeodore  E  Vetterlein  to  Bemhard  T.  Yet- 
%a)m  aad  Theodore  J.  Yetteriein,  as  trustees 
for  tie  wite  tod  diildreD  of  the  anignor. 

Is  the  District  Court  of  the  United  States 
for  the  Sootbern  District  of  New  York,  sitting 
fa  bttknipCcT,  Theodore  H.  Yetteriein  ana 
Benbsfdt.  YeUeriein  were  adjudged  bank- 
rapbL  The  adjudication  was  made  February 
T.  t9n«  opoQ  a  petition  of  certain  creditors  of 
ifo  tuknipti,  filed  December  28, 1870. 

Tiylor  died  July  1, 1871.  Due  proof  of  his 
detth  wii  ntde  l^  B.  T.  Yetteriein  and  T.  J. 
Tcderiein,  sod  they  were  proceeding  to  collect 
tkiafaruwe  moneys,  when  the  present  suit 
wu  broQgfat  hi  the  district  court,  August  10, 
1*71,  bj  Barnes,  assignee  in  bankruptcy  of 
Theodore  H.  Yetteriein  and  Bemhard  T.  Vet- 
MieiB.  against  the  bankrupts,  Theodore  J. 
TfOeciem,  and  the  insurance  companies.  The 
pris^  object  of  the  suit  was  to  enjoin  B.  T. 
nd  T.  J.  Yetteriein  from  collecting  the 
aoan  doe  oo  the  policies.  Barnes  contend- 
ed ibst,  ss  assignee  in  bankruptcy,  be  was  en- 
ttded  10  recdre  these  insurance  moneys,  which 
■  lea  in  amount  than  Taylor's  indebtedness  to 
Aebukrupcs.  His  claim  was  sustained  by 
lie  diitjict  coart,  and«  upon  appeal  to  the  cir- 
cni  oooit.  the  decree  of  the  former  court  was 
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The  district  court  correctly  held,  uoon  the 
Bce,  that  at  the  time  of  the  traiilfer  by 
TboDdore  H.  Yetteriein  of  the  policies  in  ques- 
ite  for  the  benefit  of  his  wife  and  children. 
MdMT  Hearer  nor  Theodore  J.  Yetteriein  bad 
ttf  nhable  pecuniary  interest  in  the  assets  of 
^  fonaer  flnna,  and  that  the  firm  of  Yetter- 
in  A  Co.,  oompoaed  of  Theodore  H.  Yetter- 
■ad  Bemhard  T.  Yetteriein,  held  the  entire 
'del  interest  in  thepolicies  taken  out  to 
Taylor's  debts.  Tliat  interest  passed  to 
iwicnee  in  bankruptcy. 
Such  transfer,  which  was  within  six 
before  the  filing  of  the  petition  in  bank- 
^^f^,  was  made  in  contemplation  of  the  in- 
«lt«scy  of  Theodore  H.  Yetteriein  and  Bem- 
^id  J.  Yetteriein;  and  according  to  the  weight 
^  mAnce  the  tnmsferees,  at  that  time,  not 
^T  had  rrasnnahle  cause  to  beUeve  that  The- 
44«e  H.  Yetterldn  was  acting  in  oontempla- 
vjs  4#  tenhreocy,  but  that  such  transfer  was 
vtik  a  view  to  prerent  the  moneys  due 
from  condng  into  the  hands  of 
la  famnkruptcy. 

ftteodcd  that  the  wife  and  children 

H.  Yetteriein  were  indispensable 

Ifcat  it  was  error  to  proceed  to  a 

wUlKmt  baring  them  made  defend- 

flOMral  rale  nmloabcedly  \b  that  all 

ily  interested  in  the  result  of  a 

io  be  noade  partiea  ao  that  the  court 

nine  the  entire  controversy, 

jQsCioa  by  adjudging  all  the 

te  ft    Story  ▼.  Lihingtton,  88 

.  «jr  US  rioisoo,  9081;  skiMi  w. 

U.  a.  17  How.  180,  m  [15:158, 
I.  ft. 
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180].  But  in  a  suit  brought  against  a  trustee 
by  a  stranger,  for  the  purpose  of  defeating  the 
trust  altogether,  the  beneficiaries  are  not  nec- 
essary parties,  if  the  trustee  has  such  powers 
or  is  under  such  obligations,  with  respect  to  the 
execution  of  the  trust,  that  **  those  for  whom 
he  holds  will  be  bound  by  what  is  done  aeainst 
him,  as  well  as  by  what  is  done  by  him.^'  In 
such  cases  of  representation  by  trustees,  the 
beneficiaries  will  be  bound  by  the  judgment, 
"unless  it  is  impeached  for  fraud  or  collusion 
between  him  and  the  adverse  party  "  Kerri- 
9on  V.  SUioart,  98  U.  S.  155, 160  [23:848,  845]. 

In  Sears  v.  Hardy,  120  Mass.  520,  the  court, 
after  observing  that  who  shall  be  niade  parties 
to  a  suit  in  equity  cannot  always  be  deter- 
mined by  definite  rules,  but  rests  to  some  de- 
gree in  the  discretion  of  the  court,  said:  '  'Gen- 
erally speakine,  however,  to  a  suit  against 
trustees  to  enforce  the  execution  of  a  trust, 
eatuis  que  trust,  claiming  present  interests  di- 
rectly opposed  to  those  of  the  plaintiff,  should 
be  made  parties,  in  order  that  they  may  have 
the  opportunitv  themselves  to  defend  their 
rights,  and  not  be  obliged  to  rely  upon  the  de- 
fense made  by  the  trustees,  or  to  resort  to  a  sub- 
sequent suit  against  the  trustees  or  the  plaint- 
iff, or  to  take  the  risk  of  being  bound  by  a  de- 
cree rendered  in  their  absence.  But  the  rule 
is  different  where  the  claim  of  the  plaintiff  an- 
tedates the  creation  of  the  trust,  and  the  suit 
is  brought,  not  in  recognition  or  furtherance  of 
the  trust,  but  in  hostility  to  it,  as  fraudulent 
and  void.  In  Rogers  v.  Rogers,  8  Paige.  379 
(which  was  a  suit  by  a  Judgment  creditor  to 
set  aside  as  fraudulent  an  assignment  by  the 
debtor  of  his  personal  estate  in  trust  for  the 
payment  of  a  debt  to  a  particular  bank,  and  to 
pay  the  residue  of  the  proceeds  thereof  to  oth- 
er creditors  of  the  assignor)  it  was  objected,  at 
the  hearing,  that  the  bank  was  not  made  a 
party  defendant  The  objection  was  lield  to 
be  untenable,  the  chancellor  observing:  "As 
a  general  rule,  the  cestui  que  trust,  as  well  as 
tLe  trustee,  must  be  parties,  especiaUy  where 
the  obiect  is  to  enforce  a  claim  consistent  with 
the  validity  of  the  trust.  But  where  the  com- 
plainant Claims  in  opposition  to  the  assignment 
or  deed  of  trust,  and  seeks  to  set  aside  the 
same,  on  the  ground  that  it  is  fraudulent  and 
void,  he  is  at  liberty  to  proceed  against  the 
fraudulent  assijmee  or  trustee,  who  is  the  hold- 
er of  the  legal  estate  in  the  property,  without 
Joining  the  cestui  que  trust,"  WaMeman  v. 
Orover,  4  Paige,  83;  Irttin  v.  Keen,  3  Whart. 
844, 355;  Therasson  v.  Hickok,  87  Vt.  464;  Hunt 
y.  Weiner,  39  Ark.  70;  Windtno  w.  Minnesota 
dP,  RCo„A  Minn.  816;  TSicktr  w.  Zimmer^ 
man,  61  Oa.  601. 

The  anignment  of  the  policies  in  question 
in  trust  for  the  wife  and  children  of  the  as- 
signor, the  trust  having  been  accepted,  carried 
with  it,  by  necessary  implication,  authority  in 
the  trustees,  by  suit  or  otherwise,  to  collect 
the  insurance  moneys  for  the  beneficiaries.  In- 
deed, they  could  not  otherwise  have  fully  dis- 
charged the  obligations  they  assumed  as  trust- 
ees. They  were  entitled  to  represent  the  ben- 
eficiaries in  their  claim  for  the  insurance  mooey, 
and  were  under  a  duty  to  defend  any  suit,  the 
object  of  which  was  to  prevent  the  discharse 
of  that  duty,  and  set  aside  the  transfer  of  the 
policies  as  fraudulent  an^  void.    It  remits  that 
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oned  in  the  ]Ai]  at  Omoba  Id  ihat  Slate  In  ibe 
Marabal  of  tbe  Uniled  States  for  the  Duuid 
of  Nebnulu,  under  an  order  of  attachment  tor 
coDtempt,  made  by  the  Circuit  Court  of  tb« 
United  States  forlbatdlatt{ct,iii>dertbe  follow- 


_  September  31,  1B87,  Albert  P.  Panon* 
preacntea  to  the  circuit  Judge  a  bill  in  eqiiJiT 
affainat  said  mayor  and  coundlmeii,  the  wfaole 
01  wliicli,  except  the  title,  the  addieat  and  Ibe 
Eignalure,  was  oa  follows: 

•'Tour  peiiiioner  1b,  and  for  more  than  Bt- 
teen  years  last  past  baa  been,  a  citizen  of  ihft 
Uniled  States,  aod  a  reddcat  Budcitizen  afitte 
State  of  Nebraska,  andasBoch  citizen  bas  been 
end  i«  entitled  lo  the  equal  protection  of  Uie 
laws,  and  to  life,  liberty  and  property:  noreoukt 
he  be  deprived  thereof  without  due  proceaa  d 
law,  nor  denied  tbe  iame  within  tbe  Jiirisdit 
tlon  of  tbe  United  States  or  of  the  Bute  of  Ne- 

"On  tbe day  of  April,  188fl,  ibia  com- 

plaioant  was  duly  and  le^ly  elected  to  tLa 
office  of  Police  Judge  of  tbe  City  of  Lincoln,  in 
Lancaster  County,  Nebraska,  and  soon  thrre- 
af  ler  did  duly  qualify  and  enter  into  the  ilii- 
cliarge  of  his  duties  as  such  police  Judfi;e:  and 
evei^  since,  and  yet  at  this  time,  complainant 
has  held  and  eierciaed  all  the  functions  and 
performed  all  the  duties  of  the  said  olRce;  anA 
lor  the  last  six  montlis  and  more  all  of  tbe  re- 
BpondenU  except  the  said  Andrew  J.  Sawyer 
hare  been  and  yet  are  the  duly  elected^  quili- 
fied  and  acting  councilmen  of  toe  said  city,  and 
the  taid  Sawyer  has  been  and  yet  ia  the  duly 
elected,  qualified  and  acting  mayor  of  the  mai 
dty. 

''On  tbe dar  of  August,  1887,  and  for 

a  long  time  prior  uereto,  there  was  a  certain 
ordinance  in  tbe  said  city  in  full  force,  relating 
to  the  removal  from  office  of  any  official  of  the 
said  dty,  and  which  said  ordinance  provided 
that  no  officer  of  said  city  should  be  put  upon 
trial  for  any  oBcoie  charged  a^lnst  him,  ex- 
cept before  all  the  members  of  the  mid  axj 
council. 

"On  the day  of  August,  1SS7,  one  John 

Sheedy.  Qus.  Saunders  and  A.  J.  HyttU  filed 
In  writing  with  the  dty  eh^k  ot  said  city  cer- 
tain charges  amklnst  tnis  complainant,^  charg- 
ing this  complainant  with  appropriatiaK  the 
moneys  of  the  said  dty,  and  a  copy  of  which 
is  hereto  attached  and  made  a  part  hereof:* 
and  said  mayor   thereupon  referred   the   aaid 


•ToUie  Honor^>le  Mayor  and  Couaoll  of  the  Cltj 
ot  UhooId: 
Your  petitioners,  John  Sheedy  and  A.  Saundeia, 
nepeetniUy  represent  to  thlebonorablebody.ChBt 
ther  are  dtlienaand  rcsMenc  tnxpayerB  ot  tbe  acy 
of  LlnaolD;  and  your  peuaonera  would  further 
repn^ent  that  on  the  IBlh  day  of  July,  1B8T.  they 
.     _._.,.i,, .:7^_,   ,..^^  jg    an,„X 


a  sklUful  a 


f.  White, 


buaj- 


empluyed  . _.. ._ 

a  resloeDt  and  taxpayer  of  tfalBd  ty.  to  examine  Into 
tbe  dockets  and  fllee  aod  reports  of  A.  L.  Fanoos, 
Polico  Judfe  of  this  taty  of  Lincoln,  to  Icern  sheth. 
er  said  A.  L.  Faivons,  Police  Judjte.  vi 

true  and  proper  statements  to  thed^o 

new  done  by  him  as  police  Judge,  and  to  furthbr 
BBDertaln  whether  or  not  aeid  A.  L.  Paraona.  Police 
Judge,  bad  turned  over  to  theclty  and  coimty  ttreas- 
urera  nil  moneys  coming  Into  bis  hands  as  fines 
and  properly  t)elonsiDg  to  the  city  and  oounty. 

And  your  petitionees  say  that  after  a  proper  and 
oarcfuleiaml nation  nf  thi.' Bice  and  dcaketsand 
reports  of  said  A.  L.  Parnon<>,  Police  Judse,  they 
' ^nod  beyond  question  that  sud  .*    "^ 


id  that  be  now 


your  petltJonen  say  tbatthesald.^  V,  Par- 

,  OB  Polwe  Judge,  collected  Dnes  tor  tba  -<r>i>' 

>n  ot  the  d^  ordlnanoes.  In  the  mondia  off  Ai 


Oeptembor,  botobcr.  November  and  I>eoombeT. 
Usi,  which  Ones  and  moaey*  he  hat  approprtated 
to  his  own  iiae,  and  has  utterly  failed  to  keep  any 
record  or  account  of  the  some  or  toaocount  U>  the 

, , j^thaT- 

April.  May  and^  Juao.  IBST,  the  aald 


.  ,._.  aky  and  June.  IBST,  the  aald  A.  F.  PHraons 
received  Onca  fmiQ  divers  peraoos,  as  Polloo  Judvc. 
hlch  he  lias  appropriated  to  his  own  use.  Kod  had 
holly  failed  to  beep  any  reoord  of  said  Onoa  or  to 
axiunttotbeclty  tortbeaame. 
And  your  petltloneiaau  thatthasald  A.  F.  Par- 
>ns.Bs  PolfoB  Judge.  ooUeoted  One*  from  dtven 
BTSOns  In  tbe  monih  of  Uiiy,  1881,  and  Uts  inontb< 
t  March  and  April,  US7,  and  the  montfa   off  Sop- 

IS*  c.  s 
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to  t  fommtttaft  of  oolj  three  of  the 
..jbcn  «l  the  nid  oonDcfl,  to  make  a  fiodioff 
fffktndkw  upon  the  said  charges;  and  said 
coamian  of  three  caused  a  Dotioe  to  be  serred 
■potToor complainaDt. requiring  him  to  appear 
nd (Head bhnaelf  before  them;  and  compudn- 
m  did  appear  before  said  committee,  ana  then 
tbjBtUd  (0  the  ]urisdicti(Hi  of  tlie  said  commit- 
tee, that  thej  bad  no  right  or  authority  to  ren- 
deri  ferdict  of  the  fact  against  him,  or  give 
tadpMst  of  bw  upon  the  said  charges,  or  to 
kar  or  determine  the  said  trial;  and  thereupon 
ftc  aald  oommitiee  reported   back  the  said 
chargsi  to  said  major  and  council,  that  the  said 
fWMlff,  under  the  charter  to  the  said  city, 
lad  BO  right  or  authority  to  render  a  verdict  or 
tad^iMBt  upon  the  said  charges.    But  thesaid 
SMdjand  Saunders,  who  are,  and  for  more 
iho  toi  years  have  been,  common  gamblers  in 
ftearid  dtj,  and  are  men  of  large  wealth  and 
kfame  in  said  city  Cjooncfl,  at  once  and  on 
te — dar  of  Auffust,  1887,  and  long  after 
■id  eoBittint  agamst  this  complainant  had 
feaa  filed,  and  long  after  said  committee  had 
Rported  back  to  said  mayor  and  city  council 
IM  ihcT  bad  no  right,  power  or  authority  to 
hm  mid  trial  or  to  render  either  verdict  or 
JadfBcatin  aald  proceedinc^,  did  procure  the 
IBB^ft  of  another  and  different  and  eat  post 
>Mt»flwlinance,  granting  to  the  said  committee 
if  ihies,  instead  of  the  council  of  twelve  mem- 
hsEUM  by  aaid  ordinance  required.the  right  and 
|>«cr  u>  try  the  facta  as  alleged  in  said  charges 
■d  make  a  report  thereon,  and,  if  in  tl^ 
they  saw  iK,  to  report  to  said  mayor 
\dtj  eooDcil  that  theofflce  of  the  police  Judge 
AeaU  be  declared  vacant,  and  that  the  salid 
Mr  ahonld  fiU  the  ofllce  of  the  said  police 
JB%.  BOW  occupied  by  your  complainant,  with 


"lad  after  the  passage  of  this  m  poti  facto 
law.  aid  committee  of  tnree  assumea  Jurisdic- 
ii«  to  Rsder  a  verdict  of  fact,  and  to  near  and 
tefviBe  the  said  diargea,  and  add  thereto  a 
oadaiaa  of  law,  and  nodfled  this  complain- 
Mto  again  appear  u  fid  defend  himself  before 
At  ad  ooonDittee,  and  this  complainant  Uien 
mi  ihcie  agnfai  objected  to  the  Jurisdiction  of 
ooaasiaeeto  make  any  finding  of  facts 
or  lo  lender  anv  Judgment  or  re- 
the  gilouna  tnat  said  new  or- 
t  po$i  faelo^  and  that  said  com- 
jurfsdi 
tMh  day  of  September,  1887,  the  said 
httving  heard  before  themselves, 
to  ouanpliunant  a  trial  to  a  Jury,  and 
for  the  prosecution  of  the  said  ac- 
gamblers  and  pimps,  no  mate- 
for  the  prosecution  being  offered 


-— »y 


to  them  otherwise,  did  render'a  finding  of  fact 
ngainsf  this  complainant,  and  recommending  to 
said  mayor  and  dty  council  that  the  oflloe  of 
police  Judge  should  be  declared  vacant,  and 
that  the  said  mayor  shoifld  fill  the  said  ofllceby 
the  appointment  of  some  other  person  than 
complmnant,  and  found  that  said  ordinance 
was  not  expoit  facto;  and  the  said  mayor  and 
city  council  have  set  the  matter  for  final  vote 
on  Tuesday,  the  27th  day  of  September,  1887, 
and  threaten  and  declare  that  on  the  said  day 
they  will  declare  the  office  of  the  said  complain- 
ant vacant,  without  hearing  or  reading  the  evi- 
dence taken  before  said  committee,  and  appoint 
some  other  person  to  fill  the  same,  and  which 
report  untruthfully  states  that  all  their  evidence 
is  filed  therewith  and  fraudulentlv  so;  to  sup- 
press a  certain  book  offered  in  evidence  by  com- 
plainant, which  book  is  in  thebandwritingof  said 
Gus.  Saunders  and  which  is  done  to  favor  and 
aid  and  protect  said  gamblers,  and  to  fraudu- 
lently obtain  the  removal  of  complainant  from 
his  said  ofllce. 

"This  complainant  says  that  all  of  the  said 
proceedings,  trial,  verdict,  and  other  acts  and 
doings  of  the  said  dty  council,  and  the  ordi- 
nance approved ,  as  well  as  the 

said  orainance  approved  August  ,  1887, 

were  and  are  illegai  and  void,  and  contrary  to, 
and  in  conflict  with,  and  prohibited  by,  the  Con- 
stitution of  the  United  States,  whereby  amonff 
other  things  it  is  provided  that  no  person  shaU 
be  depriv^  of  life,  liberty  or  property  without 
due  process  of  law,  nor  deny  to  any  person  with- 
in its  Jurisdiction  equal  protection  of  the  law, 
nor  be  adjudged  of  or  tried  for  any  offense  by 
an  ex  poet  facto  law;  and  complainant  says  that 
forasmuch  aa  by  the  Constitution  of  the  United 
States  it  is  provided  that  no  person  shall  be  de- 
prived of  life,  liberty  or  property  without  due 
process  of  law,  and  that  in  all  criminal  prose- 
cutions ibe  accused  shall  have  the  right  ox  proc- 
ess to  compel  the  attendance  of  witnesses  in  his 
behalf,  ana  a  speedy  trial  by  an  impartial  Jury 
of  the  county  in  which  the  offense  is  alleged  to 
have  been  committed,  and  that  no  ex  poet  facto 
law  shall  be  passed,  and  that  all  of  said  nghta 
shall  remdn  inviolate;  but  such  rights  being 
denied  by  said  ordinance  and  proceedings  afore- 
said to  this  complainant,  he  has  been  and  is, 
and  is  threatened  to  be,  deprived  of  such  rights 
without  due  process  of  law,  and  that  the  same 
is  ex  poet  facto  law,  within  the  meaning  of  the 
Constitution  of  the  United  States,  ana  which 
protection  has  nor  is  not  accorded  to  this  com- 
plainant, he  has  been  by  said  proceedings,  and 
vet  is,  deprived  of  the  equal  protection  of  the 
laws. 

"All  of  which  illegal  and  oppressive  acts  and 


be  has  appropriated  to  his 

bM  wboify  failed  to  keep 

flnea,  or  to  make  an/  report 

aajr  that  the  said  A.  F.  Par^ 

-_ seaiooeAprU,  lass,  and  that 

he  Baa  ooUeoted  floea  for  tbe  vlo- 
9i  Metiraaka  to  tbe  amount  of 
to  kli  doekeia.  and  up  to  tbe  19Ch 
FT,  ke  bad  tuned  In  to  tbe  Oouoty 
■Mter  Oountj  but  tbe  sum  of  $15: 
te  kla  poanarioo  oo  the  first  day  of 
of  IU4,  whtota  properly  be- 
that  on  aald  IStb  day  of 

b  tbe  aocoontaot  M.  M . 

toTcattfatk»  of  tbe  said  poUoe 


Judged  dockets,  said  Parsons  paid  Into  the  county 
treasury  the  sum  of  $195,  wbloh  leaves  due  tbe 
county  the  sum  of  SUO.  which  was  In  his  poasowiop 
on  the  19th  day  of  July,  1HS7. 

Tour  petitioners,  therolore,  ask  that  the  bonor> 
able  Mayor  and  Council  may  appoint  a  committee 
of  your  nonorable  body,  and  that  a  time  and  place 
be  mentioned  on  which  to  take  testimony  inquiring 
Into  the  conduct  of  A«  F.  Parsons  as  Police  Judge 
and  to  Inveetiffate  the  management  of  his  office, 
and  to  give  the  said  A.  F.  Parsons  and  your  peti- 
tioners notice  of  such  time  and  place,  and  your 
petitioners  will  appear  with  the  evidence  and  tes- 
timony proving  the  facts  hereinbefore  stated. 

A.  Baunders. 

JohnSheedy. 

A.  J.  Hyatt. 

4M 
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things  are  in  violation  of  and  in  conflict  with 
the  ConstitutioD  of  the  United  States,  and  oaght 
to  be  redressed  by  the  judicial  powers  thereof. 

"Wherefore,  complainant  prays  that  a  writ 
of  in  j auction  may  be  allowed  bv  Your  Honor 
to  be  issued  out  of  this  honorable  court,  under 
the  seal  thereof,  directed  to  the  respondents 
and  all  thereof,  that  they  proceed  no  further 
with  the  charges  acainst  this  compkinant,  and 
that  no  vote  be  haa  by  the  city  council  or  the 
said  defendants  upon  the  pretended  findings  of 
the  facts,  verdict  or  report,  and  filed  Septem- 
ber 19th,  1887,  with  the  said  dty  clerk,  handed 
in  by  Coundlman  Billingsley,  and  that  said  de- 
fendants nor  any  of  them  do  not  declare  said 
office  vacant,  or  in  any  way  or  manner  proceed 
further  with  said  charges,  nor  appoint  any  per- 
son to  fiU  said  office;  that  said  deifendants  mav 
appear  and  answer  this  vour  complainant's  bill, 
but  answer  under  oath  being  expressly  waived; 
that  on  the  final  hearing  of  this  action  said  in- 
junction be  made  perpetual,  and  that  the  de- 
fendants pay  the  costs  of  this  action,  and  that 
the  complainant  have  such  other,  further  and 
different  relief  as  justice  may  require." 

Annexed  to  the  bill  was  an  affidavit  of  Par- 
sons that  he  had  read  it,  and  knew  all  the  facta 
therein  set  forth,  and  that  the  same  were  true. 

On  reading  the  bill,  the  circuit  judge  ordered 
that  the  defendants  e^ow  cause  oefore  the  cir- 
cuit court,  why  a  preliminary  injunction  should 
not  issue  as  pray«l  for,  "and  that  in  the  mean 
time,  and  until  the  further  order  of  the  court, 
they  be  restrained  from  doing  any  of  the  mat- 
ters sought  to  be  enjoined." 

In  accordance  with  the  prayer  of  thebill  and  tne 
order  of  the  judge,an  injunction  wasforthwith  is- 
sued and  servedupon  the  mayor  and  councilmen. 

After  this,  at  a  meeting  of  the  dty  council 
held  for  the  purpose,  the  mayor  and  councilmen 
proceeded  to  take  up  and  consider  the  charges 
against  Parsons,  and,  after  considering  the  evi- 
dence, passed  a  resolution  by  which  they  "find 
that  said  Parsons  received  a  number  of  fines 
for  the  violation  of  the  city  ordinances,  which 


hefailed  to  turn  into  or  report  tothectW^ 

urer  at  times  rcKjuired  by  law,  and  specified  fai 
the  charges  against  said  Parsons."  and  "that  his  [* 
arrangement  with  the  gamblers  and  prostitutes, 
that  if  they  would  pay  a  fine  monthly  they 
would  not  otherwise  be  molested,  was  in  direct 
violation  of  law,  and  calculated  to  bring  Uie 
dty  government  into  disgrace;"  and  "ibeiefcHB 
confirm  the  report  of  tlie  committee  who  re- 
ported to  this  council  on  the  charges  agsinst 
said  Parsons,  and  declare  the  office  of  Polloe 
Judge  of  the  City  of  Lincoln  vacant,  and  re- 
quest the  mayor  to  fill  the  office  with  aome  com- 
petent person."  Theaneupon  the  mayor  nomi- 
nated, and  thecouncQon  motion  confirmed.  H. 
J.  Whitmore,  to  be  Police  Judge,  to  fill  the  va- 
cancy; and  the  mayor  issued  an  order  to  the 
dty  marshal,  informing  him  that  Whitmore 
had  been  duly  qualified  and  given  bond  and 
been  conunisaoned  aa  police  judge  and  direct- 
ing him  to  see  that  he  be  duly  installed  in  his 
office.  Ptosons  dediiiing  to  recognize  the  ac- 
tion of  the  dty  council,  or  to  surrnider  the  of- 
fice, the  d^  marshal  forcibly  ejected  him  and 
installed  Whitmore. 

Upon  an  affidavit  of  Parsons,  diarging  the 
mayor  and  councilmen  with  willful  and  oon- 
temptuous  violation  of  the  injunction,  stating 
the  above  facts,  and  accompanied  by  a  copy  <3 
a  notice  to  him  from  the  dty  clerk,  setting  forth 
the  resolution  of  the  city  council  and  the  nomi- 
nation and  confirmation  of  Whitmore,  as  well 
as  by  a  copy  of  the  mayor's  order  to  the  city 
marshal,  the  circuit  court  issued  a  rule  to  the 
mayor  and  councilmen  to  show  cause  why  tbay 
should  not  be  attached  for  contempt  Upoo 
their  answer  to  that  rule,  under  oath,  prodac- 
ing  copies  of  the  ordinances  under  which  thetr 
acted  (the  material  iMurts  of  which  are  s^  f oru 
in  the  margin*)  admitting  and  j\istifying  their 
disregard  of  the  injunction,  and  suggeSin^ 
want  of  jurisdiction  in  the  circuit  court  to  nu  ~ 
the  restraining  order,  the  court  granted  an 
tachment  for  their  arrest;  and,  upon  a  heari  _^^ 
found  them  guilty  of  violating  tne  injimctiofQ, 


*The  original  ordinance  contained  these  sections: 

**t5ec.  1.  whenever  any  officer  of  the  City  of  Lin- 
coln, whose  office  is  elective,  shaU  be  £ruilty  of  any 
wlUful  misconduct  or  malfeasance  in  office,  he  may 
be  removed  by  a  vote  of  two  thirds  of  all  the  mem- 
bers elected  to  the  council;  Provided,  That  no  such 
officer  shall  be  removed  from  office  unless  charsres 
in  writing,  specif  yinir  the  misconduct  or  nature  of 
the  malfeasance,  signed  by  the  complainant,  and 
givinff  the  name  of  at  least  one  witness  besides  the 
complainant,  to  support  such  charges,  shall  beffied 
with  the  city  clerk,  president  of  the  council,  or 
mayor,  which  chariice  and  spedflcations  shall  be  read 
at  a  regular  meeiing  of  the  council,  and  a  copy 
thereof,  certlfled  by  said  clerk,  president  of  the 
council,  or  mayor,  accompanied  with  a  notice  to 
show  cause,  at  the  next  regular  meeting  of  said 
council,  why  he  shaU  not  be  removed  from  office, 
shall  be  served  upon  the  officer  so  accused  at  least 
five  days  before  the  time  fixed  to  show  cause. 

*13ec.  2.  In  case  the  said  accused  officer  shall  neg- 
lect to  appear  and  file  a  denial  in  writing,  or  render 
a  reason  for  not  doinff  so,  at  the  first  regular  meet- 
ing of  said  oouncU  after  beinff  duly  notified,  the 
MUd  charge  and  specifications  snail  be  taken  as  true, 
and  the  council  shaU  declare  the  office  vacant. 

**Seo.  3.  In  case  said  officer  shall  file  a  denial  of 
said  charge  and  specifications  in  writing*  the  coun- 
cil shall  adjourn  to  some  day  for  the  uial  of  said 
officer:  and  if  upon  the  trial  of  said  officer  said  coun- 
cil shall  be  satisfied  that  he  is  guilty  of  any  miscon- 
duct willfully,  or  malfeasance  in  offlceTtoey  shaU 
cause  such  finding  to  be  entered  upon  their  min- 
utes, and  shall  declare  said  office  vacant,  and  shall 
proceed  at  once  to  fill  such  vacancy  in  the  manner 
provided  by  statute  and  ordinance. 

404 


'*Sec.  4.  All  proceedings  and  notioe  in  the 
of  such  charges  may  be  served  by  the  "*^*«*»^1  or 
any  policeman,  and  the  return  of  any  sudi  oflioer 
shall  l)e  sufficient  evidence  of  the  senrice  thereof; 
service  and  return  shall  be  in  the  manner  prowttlea 
by  law  for  the  eenioe  of  summonses  in  justioe^ 
courts." 

By  the  Ordinance  of  August  24, 1887,  seotloii  8  of 
the  former  ordinance  was  repealed,  and  the  folkyw- 
Ing  amendment  substituted: 

'^In  case  said  officer  shall  file  a  tenlal  of  the 
charges  and  specifications  in  writing,  the  oou 
or  the  committee  of  the  ooundL  to  whom 
charges  shall  have  been  referreo,  ShaU  ai 

some  day  for  the  trial  of  said  officer,  and  tr  ^    

the  trial  of  said  officer  said  oouncO  or  said  commits 
tee  shall  be  satisfied  that  he  is  guilty  of  may  ixil»- 
oonduct. willfully,  or  malfeasanoe  or  mlnfrmnrniiie 
in  office,  the  councU  shaU  cause  its  flndtnsB,  or  tbe 
findings  of  said  committee,  to  be  entered  upon 
minutes  of  the  council,  and  the  oounoQ  anall 
dare  the  said  office  vacant  and  the  said  oflOoer 
moved  therefrom.  The  oouncQ  shaU  then  f c 
with  cause  the  mayor  to  be  notified  that  tho 
office  is  vacant  and  that  said  officer  is  so  remo 
When  the  mayor  is  so  notified,  the  said  ofltoe  »Wyj| 
be  filled  by  appointment  of  the  mayor  by  the  aaaoo^ 
of  the  council ;  and  such  person  so  appointed  atimll 
hold  said  office  until  the  next  general  etootlOQ. 
as  in  such  case  by  statute  and  ordinance  made 
provided.  If  the  officer  against  whom  said  cb 
are  made  shall  appear  ana  defend  against  theu,^. 
he  shall  be  held  and  deemed  to  have  waived  mil 
regularities  of  proceedings,  if  any,  as  do  not 
the  merits  of  his  defense.^ 
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and  adjadgod  that  six  of  them  nay  lines  of 
[2091  V^  each,  and  the  others  Hues  of  $50  each,  be- 
side costs,  and  in  default  of  payment  thereof 
stand  committed  to  the  custooV  of  the  marshal 
undl  the  fines  and  costs  shoula  be  paid,  or  they 
be  otherwise  legally  discharged.  They  did  not 
pay  the  fines  or  costs,  and  were  therefore  taken 
and  held  in  custody  by  the  marshaL 

The  petition  for  a  writ  of  habeas  earptu  al- 
le^  '*That  the  court  had  no  Jurisdiction  of 
said  suit  commenced  b^  the  said  Albert  F.  Par- 
sons against  your  petitioners,  and  that  said  re- 
straining order  was  not  a  lawful  order,  and  that 
said  judgement  of  said  court  that  your  petition- 
ers were  in  contempt,  and  the  sentence  of  said 
court,  that  your  petitioners  pay  a  fine  and  suffer 
imprisonment  for  violating  said  restraining  or- 
der is  void  and  wholly  without  the  jurisdic- 
tion of  the  Circuit  Court  of  the  United  States, 
and  in  violation  of  the  Constitution  of  Uie  United 
States;"  and  further  alleged  "as  special  cir- 
cumstances, making  direct  action  and  interven- 
tion of  this  court  necessary  and  expedient,  that 
it  would  be  useless  to  apply  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Nebraska 
for  a  writ  of  habeoi  corpus,  because  both  the  cir- 
cuit and  district  Judges  ffave  it  as  their  opinion 
in  the  contempt  proceedings  that  the  said  re- 
strahiing  order  was  a  lawful  order  and  within 
the  power  of  the  court  to  make." 

Mr,  O.  M.  liambertson,  for  the  petitioners: 

A  court  cannot  punish  as  for  contempt  when 
there  is  no  Jurisdiction  to  make  the  oider  vio- 
lated. 

Ex  parU  Rowland,  104  U.  S.  604  (26:861);  Be 
parte  Fish,  118  U.  S.  718  (28:1117);  High,  In- 
iunctions,  ^§  1286, 1426;  Dickey  v.  Reed,  78  HL 
262;  Walton  v.  Ikteling,  61  Hi.  201;  Darst  v. 
People,  62  HI.  806:  Pe^  v.  Kidd,  28  Mich. 
440;  Andrews  v.  Knois  Oo.  10  111.  65. 

A  person  imprisoned  under  a  void  Judgment, 
or  for  the  violation  of  an  order  beyond  the 
power  of  the  court  to  make,  will  be  released  by 
.  writ  of  habeeu  corpus. 

Ex  parte  Rowland,  supra;  Ex  parte  Lange, 
65  U.  S.  18  WalL  168  (21:872);  &parte  CarU, 
106  U.  S.  521  (27:288);  Ex  parte  Wilson,  114  U. 
6.  417  (29:89). 

The  circuit  court  has  no  Jurisdiction. 

ExparU  Smith,  94  U.  8.  455  (24:165);  Bosen^ 
daum  V.  Supervisors,  28  Fed.  Rep.  228;  Kurtz 
V.  MofflU,  116  U.  S.  487  (29:458);  Stewart  v. 
Va,  117  U.  S.  618(29:1006);  Nashmlle  v.  Oooper, 
73  U.  S.  6  Wall.  247  (18:851);  N,  0.  d  R  8, 
Man  Co.  V.  Fernandez,  79  U.  S.  12  Wall.  180 
(20:249). 

The  matters  set  forth  in  the  bill  are  not  cog- 
nizable by  a  court  of  equity. 

High,  ^Junctions,  §§  1811, 1812, 1818, 1828; 
DelaXanty  v.  Warner,  75  111.  185;  Beebe  v. 
Robinson,  52  Ala.  66. 

Nor  will  state  officers  be  restrained  from  en- 
forcing a  law  of  a  State.merely  upon  the  ground 
of  its  unconstitutionality. 

High,  InJuncUons,  1825, 1242. 1248;  OibbsY, 
Green,  54  Miss.  598;  Tlunnpson  v.  Canal  Fund 
Comrs.  2  Abb.  Pr.  248;  Dickey  v.  Reed,  78  HI. 
267. 

A  court  of  equity  will  never  enjoin  a  crim- 
inal prosecution,  on  the  ground  that  the  law  or 
ordinance  authorising  the  prosecution  is  illegal 
or  unconstitutional. 
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High,  Injunctions.  §8  1242-1244;  Spink  v. 
F)'aneis,  19  Fed.  Rep.  671;  SamsT,  Sams,  20 
Fed.  Rep.  567. 

The  complainant  has  a  complete  remedy  at 
law. 

State  V.  Sheldon,  10  Neb.  454;  State  v.  (He- 
son,  15  Neb.  247;  Minkler  v.  State,  14  Neb. 
181;  State  v.  Meeker,  19  Neb.  444;  JWfc  v.  Jen- 
ness,  48  U.  S.  7How.  625  (12:846). 

The  term  ex  post  facto,  as  employed  in  our 
National  and  State  C;onstitutions,  has  reference 
exclusively  to  criminal  laws. 

Wade,  Ketroactive  Laws,  §  271  and  cases 
cited,  §  283;  Out  v.  Minn,  76  U.  S.  9  WalL  85 
(19:573);  Donahue  v.  Will  County,  100  IlL  94. 

Mr,  L.  C.  Burr,  in  opposition: 

The  writ  of  habeas  corpus  cannot  be  made  to 
subserve  the  purpose  of  a  writ  of  error,  and 
the  court  will  only  grant  the  writ  to  examine 
into  the  authority  of  the  court  below  to  act  at 
all. 

People  V.  Sturtetant,  9  N.  Y.  266  and  cases 
cited;  Ex  parte  Va.  100  U.  8.  889  (25:676). 

Habeas  corpus  will  not  He,  for  the  oider  of 
commitment  is  in  the  nature  of  a  final  Judg- 
ment, which  the  supreme  court  has  no  power 
to  review. 

1  Curtis,  Com.  §  204;  Ex  parte  Kearr^,  20  U. 
8.  7  Wheat  88  (6:891);  ExparU  Fisk,  118  U. 
8.  713  (28:1117);  N.  0.  v.  N.  T.  Mail  Steam^ 
ship  Co.  87  U.  8.  20  Wall.  887  (22:854). 

This  is  not  an  interference  with  the  local  con- 
cerns of  the  municipal  i>ower. 

Ex  parU  Va.  supra;  Huber  t.  Rdhi,  58  Pft. 
112. 

It  is  the  duty  of  the  court  to  enforce  the  law 
andprotect  its  citizens. 

Va.  V.  Rites,  100  U.  a  818  (25:667);  Ex  parts 
RoyaU,  117  U.  8.  241  (29:868) :  Arauder  v. 
W.  Va.  100  U.  8.  812(25:667). 

Mr.  Justice  Qrmy  delivered  the  opinion  of 
the  court: 

The  question  presented  by  this  petition  of 
the  Mayor  and  Council  men  of  the  Citv  of  Lin- 
coln for  a  writ  of  habeas  corpus  It  whether  it 
was  within  the  Jurisdiction  and  authoritv  of  the 
Circuit  Court  A  the  United  States,  sitting  as  a 
court  of  equity,  to  mi^e  the  order  under  which 
thepetitioners  are  beld  by  the  marshal. 

Under  the  Constitution  and  laws  of  the 
United  States,  the  distinction  between  common 
law  and  equi^,  a/i  existing  in  England  at  the 
time  of  the  separation  of  the  two  countries,  has 
been  maintained,  although  both  jurisdictions 
are  vested  in  the  same  courts.  Fenn  v.  Holme, 
62  U.  8.  21  How.  481,  484-487  [16: 198-200J; 
Thompson  v.  CentraZ  Ohio  R  R  0?.  78  U.  S. 
6  WaU.  184  [18: 7651;  Heine  v.  Levee  Comrs.  86 
U.  8.  19  WalL  655  [22: 223]. 

The  office  and  jurisdiction  of  a  court  of 
equity,  unless  enlarged  by  express  statute,  are 
limited  to  the  protection  of  rights  of  properly. 
It  has  no  jurisdiction  over  the  prosecution,  the 
punishment  or  the  pardon  of  crimes  or  misde- 
meanors, or  over  the  appointment  and  removal 
of  public  officers.  To  assume  such  a  jurisdic- 
tion, or  to  sustain  a  bill  in  equitv  to  restrain  or 
relieve  against  proceedings  for  tne  punishment 
of  offenses,  or  for  the  removal  of  public  officers, 
is  to  invade  the  domain  of  the  courts  of  com- 
mon law,  or  of  the  Executive  and  Administra- 
tive Department  of  the  Government. 
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Any  JmrlfldlctloQ  orer  criminal  matters  that 
the  English  Ck>urt  of  Chancery  ever  had  be- 
came o^lete  long  ago,  except  as  incidental  to 
its  peculiar  Jurisdiction  for  the  protection  of  in- 
fantSy  or  under  its  authority  to  issue  writs  of 
habeas  earput  for  the  discharge  of  persons  un- 
lawfully imprisoned.  2  Hale,  P.  0. 147;  Gee 
V.  Prttehard,  2Swan8t.  402, 418;  1  Spence.  Eq. 
Jur.  689,  690;  AUy-Qtm.  ▼.  IJUea  IfU.  Oo.  2 
Johns.  Ch.  871,  878. 

From  loDff  before  the  Declaration  of  Inde- 
pendence it  has  been  settled  in  England  that  a 
Dill  to  stay  criminal  proceedings  is  not  within 
the  hirisdiction  of  the  court  of  xdiancery, 
whether  those  proceedings  are  by  indictment  or 
by  summary  process. 

Lord  Ohuf  Justice  Holt,  in  declining,  upon  a 
motion  in  the  Queen's  Bench  for  an  attachment 
against  an  attorney  for  prof e^ional  misconduct, 
to  make  it  part  of  the  rule  to  show  cause  that 
he  should  not  move  for  an  injunction  in  chan- 
cery in  the  mean  dme,  said:  "Sure,  chancery 
would  not  grant  an  injunction  in  a  criminal 
matter  under  ezaminauon  in  this  court;  and 
if  they  did,  this  court  would  break  it,  and  i)to- 
teci  any  that  would  proceed  in  contempt  of  it" 
Holderstaffe  v.  Saunden,  Cas.  temp.  Holt  186; 
A  a  6  Mod.  16.  • 

Lard  (T^n^s^O^rHardwicke,  while  exercising 
the  power  of  the  court  of  chancery,  incidental 
to  the  disposition  of  a  case  pending  before  it,  of 
restraining  a  plaintiff,  who  had  by  his  bill  sub- 
mitted his  rights  to  its  determination,  from  pro- 
ceeding as  to  the  same  matter  before  another 
tribunfi,  either  by  indictment  or  by  action,  as- 
serted in  tbe  strongest  terms  the  want  of  any 
power  or  jtuisdiction  to  entertain  a  bill  for  an 
tnlunction  to  stay  criminal  proceedings,  saying: 
"Thiscourt  bat  not  originally,  and  strictljr,  any 
restraining  power  over  criminal  prosecutions; 
and  again:  "This  court  has  no  jurisdiction  to 
grant  an  injunction  to  stay  proceedings  on  a 
mandamus;  nor  to  an  indictment;  nor  to  an  in- 
formation; nor  to  a  writ  of  jprohibition,  that  I 
know  of."  Mavor,€te,,aTuiOorporationof7ork 
y.  POkington,  2  Atk.  802;  8, 0,  9  Mod.  278;  Man- 
tagusT.  budman,  2  Yes.  Sr.  896,  898. 

The  modem  decisions  in  England,  by  emi- 
nent equity  judges,  concur  in  holding  that  a 
court  of  chancery  has  no  power  to  restrain  crim- 
inal proceedings,  unless  they  are  instituted  by  a 
party  to  a  suit  already  penmng  before  it,  ana  to 
try  the  same  right  that  is  in  issue  there.  Atty- 
Gen,  y.  Cleaver.  18  Ves.  Jr.  211,  220;  Turner 
T.  Turner,  15  Jur.  218;  SauU  y.  Drowns,  L.  R. 
10  Ch.  64;  jr«TV.  Preston,  L.  R  6Ch.  D.  468. 

Mr,  Justice  Story,  in  his  Commentaries  on 
Equity  Jurisprudence,  affirms  the  same  doc- 
trine. Story,  Eq.  Jur.  §  898.  And  in  the 
American  Courts,  so  far  as  we  are  informed,  it 
has  been  strictly  and  uniformly  upheld,  and  has 
been  applied  alike  whether  tbe  prosecutions  or 
arrests  sought  to  be  restrained  arose  under  stat- 
utes of  the  State,  or  under  mtmicipal  ordinances. 
West  y.  Mayor  of  N,  T.  10  Paige.  689;  Davis  y. 
Am,  Society  etc,  76  N.  Y.  862;  T^fler  y.  Earner- 
sley,  44  Conn.  419,  422;  SiuaH  y.  La  8aUe  Oo. 
88  111.  841 ;  Devron  y.  FirH  Municipality,  4  La. 
Ann.  11;  Levy  y.  Shreveport,  27  La.  Ann.  620: 
Moses  y.  MMle,  62  Ala.  198;  GauU  y.  WaUis,  68 
Ga.  676;  PhiUips  y.  Stone  Mountain,  61  Oa. 
886;  Cohen  t.  Goldsboro  Oomrs,  77  N.  C.  2; 
Waters  Peires  OU  Co,  y.  LitUe  Bock,  89  Ark. 
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412:  Spink  v.  FrancU,  19  Fed.  Rep.  670,  and  2C 
Fed.  Rep.  667;  Suess  v.  Noble,  81  Fed.  Rcp.855. 

It  is  equally  well  settled  that  a  court  of  equity 
has  no  jurisdiction  oyer  the  appointment  and  re> 
moval  of  public  officers,  wheUier  the  power  of 
removal  u  vested,  as  well  as  that  of  appoint- 
ment, in  executive  or  administrative  boards  or 
officers,  or  is  entrusted  to  a  judicial  tribunid. 
The  jurisdiction  to  determine  the  title  to  a  pub- 
lic office  belongs  exclusively  to  the  courts  of 
law,  and  is  exercised  either  by  certiorari,  orror 
or  appeal,  or  by  mandamus,  prohibition,  que 
ufarranto,  or  information  in  the  nature  of  a  writ  * — 
of  quo  warranto,  according  to  the  drcumstanoes 
of  the  case,  and  the  mode  of  procedure  estab* 
lished  by  the  common  law  or  by  statute. 

Ko  English  case  has  been  foimd  of  a  bill  for 
an  injunction  to  restrain  the  appointment  or  r»> 
moval  of  a  municipal  officer.  But  an  informa- 
tion in  the  court  of  chancery  for  the  regulation 
of  Harrow  School,  within  its  undoubt^  juris- 
diction over  public  charities,  was  dismissed,  so 
far  as  it  sought  a  removal  of  >rovemors  unlaw> 
fully  elected.  Sir  William  Grant  saying:  "Thia 
court,  I  apprehend,  has  no  jurisdiction  with  re- 
gard either  to  the  election  or  the  amotion  ol 
corporators  of  any  description."  Atty-Gen.  t. 
Clarendon,  17  Ves.  Jr.  491,  498. 

In  the  courts  of  the  several  States,  the  power 
of  a  court  of  equity  to  restrain  by  iniunctioa 
the  removal  of  a  municipal  officer  has  been  de- 
nied in  many  well  considered  cases. 

Upon  a  bill  in  equity  in  the  Court  of  Chan- 
cery of  the  State  of  New  York  by  a  lawfully 
appointed  inspector  of  flour,  chaiging  that  be 
had  been  ousted  of  his  office  by  one  umawfuUy 
appointed  in  his  stead  by  the  Governor,  and  tliaa 
the  new  appointee  was  insolvent,  and  pfmyios 
for  an  injunction,  a  receiver,  and  an  account  c3 
fees,  until  the  plaintiflfs  title  to  the  office  ooold 
be  tried  at  law.  Vice  CftaneeOar  McCoon  said: 
*  'This  court  may  not  have  jurisdiction  to  deter- 
mine that  question,  so  as  to  render  a  judgment 
or  decree  of  ouster  of  the  office;*'  but  he  OTer> 
ruled  a  demurrer,  upon  the  ground  that  the  bin  . 
showed  a  primafaeteUHt  In  the  phiintiff.     J^n. 
pen  y.  6^y,8£<iw.  Ch.450.    Onappeal  Chess^ 
eeUer  Walworth  reversed  the  decree.  ''Ilpon 
the  ground  that  at  the  time  of  the  filine  of  this 
bill  tbe  court  of  chancery  had  no  jurisdiction 
or  power  to  afford  him  any  relief.       9  Paige, 
507,  509, 513.    And  the  chancellor's  decroe  'waa 
imanimously  affirmed  by  the  court  of  errors, 
upon  Chief  Justice  Nelson's  statement  tbat  be 
concurred  with  the  chancellor  respecUn^  tbe 
jurisdiction  of  courts  of  equity  in  cases  or  tbi< 
kind.    7  Hill,  259. 

The  Supreme  Court  of  Pennsylvania  bas  de- 
cided that  an  injunction  cannot  be  s^^anted  vu 
restrain  a  municipal  officer  from  ezerciaing  an 
office  wh^ch  he  has  vacated  by  accepting  an- 
other office,  or  from  entering  upon  an  office  un- 
der an  appointment  by  a  town  council,  alles 
to  be  illegal;  but  that  the  only  remedy  in  ^^1 
case  is  at  law  by  quo  warranto,  Ha^n^r  v    ya 
berger.  7  Watts  &  8. 104;  Updegraff  ▼.  OrmwTJ'j 
Pa.  108. 

The  Supreme  Court  of  Iowa,  in  %  carefnl 
opinion  delivered  by  Judge  Dillon,  bms  ad- 
judfl;edthattherighttoamunicipcil  office 
not  be  determined  in  equity  upon  m 
bill  for  an  injuuction*  Cochran  ▼. 
22  Iowa,  75. 
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In  Ddalianty  ▼.  Warner,  75  HI.  185,  it  was 
decided  that  a  court  of  chancery  had  do  Juris- 
diction to  entertain  a  hill  for  an  injunction  to 
restrain  the  mayor  and  aldermen  of  a  city  from 
unlawfully  removing  the  p)ainti£F  from  the 
office  of  superintendent  of  streets,  and  appoint- 
ing a  successor:  but  that  the  remedy  was  at-law 
by  qvo  toarranto  or  mandamtis. 

In  SfieHdan  v.  Colvin,  78  HI.  287.  it  was 
held  tliat  a  court  of  cbancery  had  no  jurisdic- 
tion to  restrain  by  injunction  a  citv  council 
from  passing  an  ordinance  unlawfully  abolish- 
ing the  office  of  commissioner  oi  police; 
and  the  court,  repeating  in  great  part  the  open- 
ing propositions  of  Kerr  on  InjimctioDS,  said: 
'*it  is  elementary  law  that  the  subject  matter 
of  the  jurisdiction  of  a  court  of  chancery  is  civil 
property.  The  court  is  conversant  only  with 
questions  of  property  and  the  maintenance  of 
civil  rights,  injury  to  property,  whether  actual 
or  prospective,  is  the  foundation  on  which  the 
iurisdiction  rests.  The  court  has  no  jurisdiction 
In  matters  merely  criminal  or  merely  immoral, 
which  do  not  fuSLeci  any  right  to  property.  Nor 
do  matters  of  a  political  nature  come  within 
the  jurisdiction  of  a  court  of  cbancery.  Nor 
has  the  court  of  chancery  jurisdiction  to  inter- 
fere with  tlie  duties  of  any  department  of  gov- 
[214]  c/nment,  except  under  special  circumstances, 
and  when  necessary  for  the  protection  of  rights 
of  property."    78  111.  247.  # 

Upon  like  grounds,  it  was  adjudged  in  Dickey 
y.  lUed,  78  111.  201.  ibat  a  court  of  chancery 
bad  no  power  to  restrain  by  injunction  a  boara 
of  commissioners  from  canvassing  the  results 
of  an  election;  and  that  orders  granting  such  an 
injunction,  and  adjudging  the  commissioners 
giulty  of  contempt  for  oisre^carding  it,  were 
wholly  void.  And  in  Earris  v.  8chryoek,  82 
DL  119,  the  court,  in  accordance  with  its  pre- 
vious decisions,  held  that  the  power  to  hold  an 
election  was  political  and  not  judicial,  and 
therefore  a  court  of  equity  had  no  authority  to 
restrain  officers  from  exercising  that  power. 

Similar  decisions  have  been  made,  upon  full 
consideration,  by  the  Supreme  Ck)urt  of  Ala- 
lia tfia,  overruling  its  own  prior  decisions  to  the 
contrary.  Beebe  v.  RMn$on,  52  Ala.  66;  MotU- 
ton  V.  Beid,  54  Ala.  820. 

The  Statutes  of  Nebraska  contain  special  pro- 
visions as  to  the  removal  of  officers  of  a  coun- 
ty or  of  a  city. 

"AU  county  officers,  including  justices  of  the 
peace,  may  be  charged,  tried  and  removed 
from  office  for  official  misdemeanors"  of  certain 
kinds,  by  the  board  of  county  commissioners, 
upon  the  charge  of  any  person.  ''The  proceed- 
ing shall  be  as  nearly  lilce  those  in  otber  actions 
as  the  nature  of  the  case  admits,  excepting 
where  otherwise  provid^  in  this  chapter." 
"The  complaint  shall  be  by  an  accuser  against 
the  accused,  and  shall  contain  the  charges  with 
the  necessary  specifications  under  them,  and 
be  verified  by  the  affidavit  of  any  elector  of  the 
State  that  he  believes  the  char^  to  be  true." 
No  formal  answer  or  replication  is  required; 
"but  if  there  be  an  answer  and  reply,  the  pro- 
visions of  this  [the?]  statute  relating  to  plead- 
ings in  actions  shall  apply."  "The  questions  of 
fact  shall  be  tried  as  in  other  actions,  and  if  the 
accused  is  found  guilty,  judgment  shall  be  en- 
tered removing  the  officer  from  his  office,  and 
declariDg  the  mtter  vacant,  and  the  clerk  shall 
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enter  a  copy  of  the  judgment  in  the  election 
book."    Nebraska,  Comp.  Stat.  clmp.  18.  art.  2. 

The  nature  of  this  proceeding  Itetore  coun- 
ty commissioners  has  Iteen  the  subject  of  sev- 
eral decisions  by  the  supreme  court  of  the 
State. 

In  the  earliest  one.  the  court  declared:  "The 
proceeding  is  quasi  criminal  in  its  nature,  and 
the  incumbent  undoubtedly  may  be  required 
to  appear  without  delay  and  show  cause  why  [215] 
he  should  not  be  removed.  But  questions  of 
fact  must  be  tried  as  in  other  actions,  and  are 
subject  to  review  on  error.  The  right  to  a  trial 
upon  distinct  and  specific  charges  is  secured  to 
everyone  thus  charged  with  an  offense  for 
which  he  is  liable  to  be  removed  from  office." 

"Neither  is  it  sufficient  for  the  board  to  declare         

and  resolve  that  the  office  is  vacant.  There 
must  be  a  judgment  of  ouster  aeoinst  the  in- 
cumbent." JStaU  V.  Sheldon,  10  Neb.  452, 456. 
The  authority  conferred  upon  county  com- 
missioners to  remove  county  officers  has  since 
been  held  not  to  be  an  exercise  of  strictly  judi- 
cial power,  within  the  meaning  of  that  provis- 
ion of  the  Constitution  of  Nebraska,  which  re- 
quires that  "the  judicial  power  of  this  State 
shaU  be  vested  in  a  supreme  court,  district 
courts,"  and  other  courts  and  magistrates  there- 
in enumerated.  Constitution  of  Nebraska,  art. 
6,  8  1;  State  v.  Oleson,  15  Neb.  247.  But  it 
has  always  been  considered  as  so  far  judicial 
in  its  nature  that  the  order  of  the  county  com- 
missioners may  be  reviewed  on  error  in  the 
district  court  of  the  county,  and  ultimately  in 
the  supreme  court  of  the  State.  State  v.  Shel- 
don, above  cited;  iftnA:^  v.  State,  14  Neb.  181; 
StaU  V.  Meeker,  19  Neb.  444,  44a  See  also 
Sioux  City  dt  P.  R.  B.  Co.  v.  Washington 
County,  8  Neb.  80,  41;  Nebraska  Code  of  Civil 
Procedure,  §g  580-584, 599;  Criminal  Code,  ed. 
1885,  §  572. 

This  view  does  not  substantially  differ  from 
that  taken  in  other  States,  where  similar  orders 
have  been  reviewed  by  writ  of  certiorari,  as 
proceedings  of  an  infmor  tribunal  or  board  of 
officers,  not  commissioned  as  judges,  yet  acting 
judicially,  and  not  according  to  the  course  of 
the  common  law.  Charlee  v.  Hoboken,  27  N. 
J.  L.  208;  Pe^  v.  N,  T,  Fire  Comre,  72  N.Y. 
445;  Donahue  v.  WiU  County,  100  III.  94. 

In  Nebraska,  as  eli^where,  the  validly  of  [216] 
the  removal  of  a  public  officer,  and  the  title  of 
the  person  removed,  or  of  a  new  appointee,  to 
the  office,  maybe  tried  by  ^o  toarranto  or  man- 
damus, Nebraska,  Comp.  Stat.  chap.  19,  §g  13, 
24.  chap.  71;  Code  of  Civil  Procedure,  §§  645, 
704;  Cases  of  Sheldon,  Oleson  and  Meeker,  above 
cited:  Reg.  v.  baddlers^  Co.  10  H.  L.  Cas.  404; 
Osgood  V.  kelson,  L.  R.  5  H.  L.  Cas.  036. 

The  provisions  of  the  Statutes  of  Nebraska 
as  to  the  removal  of  officers  of  cities  of  the  first 
class  (of  which  the  City  of  Lincoln  is  one)  are 
more  general.simply  conferringupon  the  mayor 
and  council  "power  to  pass  any  and  all  ordi- 
nances not  repugnant  tn  the  Constitution  and 
laws  of  the  State,  and  such  ordinances  to  alter, 
modify  or  repeal;"  and  "to  provide  for  remov- 
ing officers  of  the  city  for  misconduct;"  and  to 
fill  any  vacancy,  occurring  in  the  office  of  po- 
lice judge  or  other  elective  office,  by  appoint- 
ment by  the  mayor  with  theassentof  the  coun- 
cil. N'ebraska,  Comp.  Stat  chap.  18,  §§  11, 
15;  Stat.  1887,  chap.  11.  §§  8.  68, 114. 
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The  original  Ordinance  of  the  City  Council 
of  Lincoln,  made  part  of  the  record,  appears  to 
have  been  framed  with  the  object  that  the  rules 
established  by  statute  fbr  conducting  proceed- 
ings for  the  removal  of  county  officers  should 
be  substantially  followed  in  the  remoyal  of  city 
officers  elected  by  the  people. 

After  ordaining  that  whenever  anjr  such  of- 
ficer '*  shall  be  ^lulty  of  any  willful  misconduct 
or  malfeasance  m  office,  he  may  be  removed  by 
a  vote  of  two  thirds  of  all  the  members  elected  to 
the  council,"  it  provides  that  no  such  officer  shall 
be  removed  unless '  'charges  in  writing,  specify- 
ing the  misconduct  or  nature  of  the  malfeasance, 
siened  by  the  complainant,  and  giving  the  name 
01  at  least  one  witness  besides  the  complainant, 
to  support  such  charges,  shall  be  filed  with  the 
city  clerk,  president  of  Uie  council,  or  mayor," 
and  be  read  at  a  regular  meeting  of  the  councU, 
and  a  certified  copy  thereof,  with  a  notice  to 
show  cause  agaiost  the  removal,  be  served  upon 
the  officer  fivedays  before  the  next  meeting;  that 
if  lie  does  not  then  appear,  and  file  a  denial  in 
writing,  "The  said  charge  and  sp^ifications 
shall  l^  taken  as  true,  and  the  council  shall  de- 
clare the  office  vacant;"  but  if  he  does,  the 
council  shall  adjourn  to  some  dav  for  his  trial; 
"  And  if  upon  the  trial  of  said  ofiScer  said  coun- 
cil shall  be  satisfied  that  he  is  guilty  of  any  mis- 
conduct willfully,  or  malfeasance  in  office,  thej 
shall  cause  such  finding  to  be  entered  upon  their 
minutes,  and  shall  d^lare  said  office  vacant, 
and  shall  proceed  at  once  to  fill  such  vacancv 
in  the  manner  provided  by  statute  and  ordi- 
nance;" and  that  all  proceedings  and  notices  in 
the  matter  of  such  ciiarges  may  be  served  by 
the  city  marshal  or  by  a  policeman,  and  the 
"service  and  return  shall  be  in  the  manner 

Erovided  by  law  for  the  service  of  summonses 
1  justice's  courts. " 

The  only  material  change  made  in  that  ordi- 
nance by  the  Ordinance  of  August  24  is  that 
the  trial  of  the  officer  and  the  finmng  of  his  guilt 
may  be  either  by  the  whole  council,  or  by  a 
"committee  of  the  council,  to  whom  such 
charges  shall  have. been  referred."  In  either 
case,  the  finding  is  to  be  entered  upon  the  min- 
utes of  the  council,  "And  the  council  shall  de- 
clare the  said  office  vacant  and  the  said  officer 
removed  therefrom,"  and  certify  the  fact  to  the 
mayor;  whereupon  the  vacancy  shall  be  filled 
bv  appointment  by  the  mayor  with  the  assent 
of  the  counciL 

The  whole  object  of  the  bill  in  equity  filed 
by  Parsons,  the  Police  Judge  of  the  City  of  Lin- 
coln, against  the  mayor  and  councilmen  of  the 
city,  upon  which  the  Circuit  Court  of  the  Unit- 
ed States  made  the  order,  for  the  disregard  of 
which  they  are  in  custody,  is  to  prevent  his  re- 
moval from  the  office  of  police  judge.  No 
Suestion  of  property  is  suggested  in  the  allega- 
ons  of  matters  of  fact  in  the  bill,  or  would  be 
involved  in  any  decree  that  the  court  could 
make  thereon. 

The  case  stated  in  the  bill  is  that  charges  in 
writing  against  Parsons  for  appropriating  to  his 
own  use  moneys  of  the  city  were  filed,  as  re- 
quired by  the  original  orcunance,  by  Sheedy 
and  Saunders  (Hyatt,  not  otherwise  named  in 
those  charges,  would  seem  to  have  signed  them 
as  the  additional  witness  required  by  that  ordi- 
nance); that  the  charges  were  referred  by  the 
mayor  to  a  committee  of  three  members  of  the 
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council;  that  upon  notice  to  the  accused,  and 
hiB  appearance  before  that  committee,  he  ob- 
jectea,  that  the  committee  had  no  authority  to 
try  the  charges,  and  the  committee  so  reported 
to  the  council;  that  thereupon  Sheedy  and 
Saunders  procured  the  passage  of  the  amended 
ordinance,  giving  a  committee,  instead  of  the 
whole  council,  power  to  try  the  chaiges  and  re* 
port  its  finding  to  the  council;  that  after  the 
passage  of  this  ordinance,  and  against  his  pro- 
test, the  committee  resumed  the  trial,  and  in  or- 
der to  favor  and  protect  his  accusers,  and 
fraudulently  to  obtam  his  removal  from  office, 
made  a  report  to  the  city  council,  falsely  stating 
that  they  reported  all  the  evidence,  and  fraud- 
ulently suppressing  a  book  which  he  had  offered 
in  eviaence,  and  finding  him  euilty,  and  rec- 
ommending that  his  office  be  aeclarcd  vacant, 
and  be  fill^  by  the  appointment  of  some  other 
person;  and  tliistt  the  mayor  and  city  council  set 
the  matter  down  for  final  vote  at  a  future  day 
named,  and  threatened  and  declared  that  tliey 
would  then,  without  bearing  or  reading  the  ev- 
idence  taken  before  the  committee,  declare  the 
office  vacant  and  appoint  another  person  to  fill  it 

The  bill  prays  for  an  injunction  to  restrain 
the  Mayor  and  Councilmen  of  the  City  of  lan- 
coln  from  proceeding  any  further  with  the 
charges  against  Parsons,  or  taking  any  vote  on 
the  report  of  the  committee,  or  declaring  the  of- 
fice of  police  judge  vacant,  or  appointing  any 
person  to  fill  that  office. 

The  matters  of  law  suggested  in  the  Inll  as 
grounds  for  the  intervention  of  the  circuit 
court  are  that  the  amended  ordinance  was  an 
ex  po$t  facto  law,  and  that  all  the  proceedings  of 
the  city  council  and  its  committee,  as  well  as 
both  ordinances,  were  illegal  and  void,  and  in 
conflict  with  and  violation  of  those  artides  of 
the  Constitution  of  the  United  States  which 
provide  that  no  person  shall  be  deprived  of  life, 
liberty  or  pro[>erty,  without  due  process  of  law; 
that  in  aU  criminal  prosecutions  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public  trial 
by  an  impartial  jury  of  the  State  and  district 
where  the  crime  shall  have  been  committed, 
and  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor;  and  that  no  State  shall 
pass  any  ex  poet  facto  law;  or  deprive  any  per- 
son of  life,  liberty  or  property,  without  due 
process  of  law ;  or  deny  to  an^  person  within  its 
jurisdiction  the  equal  protection  of  the  laws. 

The  Fifth  and  Sixth  Amendments  to  the 
Constitution  of  the  United  States,  which  pro- 
vide that  no  person  shall  be  deprived  of  life,  lib- 
erty or  property  without  due  process  of  law,  and 
secure  to  tne  accused  in  criminal  prosecutions 
trial  by  jury,  and  compulsory  process  for  ob- 
taining witnesses  in  his  favor,  apply  to  the  Unit- 
ed States  onlv,  and  not  to  laws  or  proceedings 
under  the  authority  of  a  State.  Spies  ▼.  lU.  12Z 
U.  S.  131  [ante,  80l.    And  that  provision  of  the 
Constitution,  which  prohibits  any  State  to  pass 
ex  poet  facto  laws,  applies  only  to  legislation 
concerning  crimes.     Colder  v.  BuU^  8  U.  8.  8 
Dall.  886  [1:648]. 

If  the  ordinances  and  proceeding  of  the  dty 
council  are  in  the  nature  of  civil,  aa  distin- 
guished from  criminal  proceedion  tlie  only 
possible  ground^  therefore,  for  the  mterposition 
of  the  courts  of  the  United  States  in  any  form 
is  that  Parsons,  if  removed  from  the  c^Bce  of 
police  judge,  will  be  deprived  by  the  State  ol 
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life,  liberty  or  property  without  due  process  of 
law,  in  Tiolation  of  the  Fourteenth  Amendment 
to  the  Constitution,  or  that  the  State  ha^  denied 
him  the  equal  protection  of  the  Inws,  secured 
by  that  Amendment. 

It  has  been  contended  by  both  parties  in  ar- 
fftiment  that  the  proceeding  of  the  city  council 
for  the  removal  of  Parsons  upon  the  charges 
filed  a^inst  him  is  in  the  nature  of  a  criminal 
proceeding;  and  that  view  derives  some  sup- 
port from  the  judgment  of  the  Supreme  Court 
of  Nebraska  in  State  v.  Sliddon,  10  Neb.  452, 
456,  before  cited.  But  if  the  proceeding  is  of 
a  criminal  nature,  it  is  quite  clear  for  the  rea- 
sons and  upon  the  authorities  set  forth  in  the 
earlier  i>art  of  this  opinion,  that  the  case  stated 
in  the  bill  is  wholly  without  the  jurisdiction  of 
any  court  of  equity. 

If  these  proceedings  are  not  to  be  considered 
as  criminal  or  quasi  criminal,  yet  if,  by  reason 
of  tlieir  form  and  object,  and  of  the  Acts  of 
the  I^irislature  and  decisions  of  the  courts  of 
Nebraska  as  to  the  appellate  jurisdiction  exer 
cised  in  such  cases  by  the  judicial  power  of  the 
State,  they  are  to  be  considered  as  proceedings 
in  a  court  of  tJhe  State  (of  which  we  express  no 
decisive  opinion),  the  restraining  order  of  the 
circuit  court  was  void,  because  in  direct  con- 
travention of  the  peremptory  enactment  of  Con- 
gress, that  the  writ  of  mjunction  shall  not  be 
[220]  granted  by  any  court  of  the  United  States  to  stay 
proceedings  in  any  court  of  a  State,  except  when 
authorizea  by  a  bankrupt  Act.  Act  of  March  2, 
1793,  chap.  22,  §  6,  1  Blat.  at  L.  885 ;  THggs 
▼.  Wokott,  8  U.  S.  4  Cranch,  179  [2: 587];  Peck 
▼.  Jenncsa,  48  U.  S.  7  How.  612.  625  [12:  841, 
8461;  Rev.  Stat.  §  720:  Watson  v.  Jones,  80  U. 
8.  13  Wall.  679,  719  [20:  666,  6721;  ffaines  v. 
Carpenter,  91  U.  8.  254X28:  8451;  Dial  v.  Hep- 
nolda,  96  U.  S.  840  [24:  644];  Sargent  Y.Helton, 
115U.  8.  848[29:412J. 

But  if  those  proceedings  are  to  be  considered 
as  neither  criminal  nor  judicial,  but  rather  in 
the  nature  of  an  official  inquiry  by  a  munici- 

Eil  board  intiiisted  b;^  the  law  with  the  admin- 
tration  and  regulation  of  the  affairs  of  the 
city,  still,  their  only  object  beintr  the  removal 
of  a  pubhc  officer  frt«m  his  office,  they  are 
equally  beyond  the  jurisdiction  and  control  of 
a  court  of  equity. 

The  reasons  which  preclude  a  court  of  equi- 
ty from  interfering  with  the  appointment  or 
removal  of  public  officers  of  the  government 
from  which  the  court  derives  its  authority  ap- 
ply with  increased  force  when  the  court  is  a 
court  of  the  United  States  and  the  officers  in 
question  are  officers  of  a  State.  If  a  person 
claiming  to  be  such  an  officer  is,  by  the  judg- 
ment 01  a  court  of  the  State,  either  in  appellate 
proceedings  or  upon  a  mandamus  or  quo  war- 
ranto^ denied  any  right  secured  to  him  by  the 
Constitution  of  the  United  States,  he  can  ob- 
tain relief  by  a  writ  of  error  from  this  court. 

In  any  aspect  of  the  case,  therefore,  the  Cir- 
cuit Court  of  the  United  States  was  without 
jurisdiction  or  authority  to  entertain  the  bill  in 
equity  for  an  injunction. 

As  this  court  has  often  said:  "Where  a  court 
has  jurisdiction,  it  has  a  rij^ht  to  decide  every 
question  which  occurs  in  the  ca\ise;  and 
whether  its  decision  be  correct  or  othenvise  its 
^ud^ent,  until  reversed,  is  regarded  as  bind- 
ing in  every  other  court    But  if  it  act  without 
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authority,  its  judgments  and  orders  are  re- 
garded as  nullities.  Th^  are  not  voidable,  but 
simply  void."  EUiott  v.  Peirsot,  26  U.  8.  1 
Pet.  828,  840  [7:  164, 170];  Wileox  v.  Jackson, 
38  U.  S.  13  Pet.  498,  511  [10: 264,  2701;  Hickey 
V.  Stewart,  44  U.  S.  8  How.  750,  762  [11:  814, 
819];  Thompson  v.  Whitman,  85  U.S.  18  Wall. 
457,  467  [21: 897,  901]. 

We  do  not  rest  our  conclusion  in  this  case, 
in  any  degree,  upon  the  ground  suggested  in 
argument:  that  the  bill  does  not  show  a  matter 
in  controversy  of  sufficient  pecuniary  value 
to  support  the  jurisdiction  of  tiie  circmt  court; 
because  an  apparent  defect  of  its  lurisdiction  in 
this  respect,  as  in  that  of  citizenship  of  parties, 
dependmg  upon  an  inquiry  into  facts  which 
might  or  might  not  support  the  lurisdiction, 
can  be  availS  of  only  by  appeal  or  writ  of 
error,  and  does  not  render  its  judgment  or  de- 
cree a  nullity.  Priggy.  Adams,  2  Salk.  674; 
A  C,  Carthew,  274;  JfWter  v.  Bassett,  9  Leigh, 
119,  181-188;  Des  Moines  Nan,  d  R.  R  Co,  v. 
fowa  Homestead  Co.  123  U.  8.  552  [ante,  202], 

Neither  do  we  say  that  in  a  case  belonging 
to  a  class  or  subject  which  ih  within  the  juris- 
diction both  of  courts  of  equity  aiud  of  courts 
of  law,  a  mistake  of  a  court  of  equity,  in  de- 
ciding that  in  the  particular  matter  before  it 
there  could  be  no  full,  adequate  and  complete 
remedy  at  law,  will  render  its  decree  absolute- 
ly voii. 

But  the  ground  of  our  conclusion  is  that 
whether  the  proceedings  of  the  City  Council  of 
Lincoln  for  the  removal  of  the  police  jud^, 
upon  charges  of  misappropriating  moneys  be- 
longing to  the  city,  are  to  be  regarded  as  in 
their  nature  criminal  or  ciyU,  judicial  or  mere- 
ly administrative,  they  relate  to  a  subject  which 
the  Circuit  Court  of  the  United  States,  sitting 
in  equity,  has  no  jurisdiction  or  power  over, 
and  can  neither  try  and  determine  for  itself, 
nor  restrain  by  injunction  the  tribunals  and 
officers  of  the  State  and  city  from  trying  and 
determining. 

The  case  cannot  bts  fiistinguished  in  princi- 
ple from  that  of  **.  judgment  of  the  Common 
Bench  in  England  in  a  criminal  prosecution, 
which  was  eorcm  non  judice;  or  the  case  of  a 
sentence  passed  by  the  Circuit  Court  of  the 
United  States  upon  a  charge  of  an  infamous 
crime,  without  a  presentment  or  indictment  by 
a  grand  jury.  Case  of  t/ie  Marshalsea,  10  llep. 
68,  76;  Ejc  parte  Wilson,  114  U.  S.  417  [29;  80] ; 
Exparte  Bain,  121  U.  8. 1  [30:  8491. 

The  circuit  court  being  without  Jurisdiction 
to  entertain  the  bill  in  equity  for  an  injunction, 
all  its  proceedings  in  the  exercise  of  the  juris- 
diction which  it  assumed  are  null  and  void. 
The  restraininir  order,  in  the  nature  of  an  in- 
junction, it  had  no  power  to  make.  The  ad- 
judication that  the  defendants  were  guilty  of 
a  contempt  in  disregarding  that  order  is  equal- 
ly void ;  their  detention  by  the  marshal  under 
that  adjudication  is  without  authority  of  law, 
and  they  are  entitled  to  be  discharged.  Ex 
parU  Eotoland,  104  U.  8.  604 [26: 881];  Exparte 
Fisk,  113  U.  8.  718  [28:  imV  Ex  parte  Ayers, 
123  U.  8. 448  507  [ante,  216,  230]. 

Writ  of  habeas  corpus  to  issue, 

Mr.  Justice  Field  concurring: 
I  concur  in  the  judgment  of  thi^  court,  that 
the  Circuit  Court  of  &e  United  States  had  no 
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jurisdiction  to  intcrfcrp  with  the  proceedinffs 
of  the  Mayor  and  Common  Council  of  Lincoln 
for  the  removal  of  the  police  Judge  of  that  dty. 
The  appointment  and  removal  of  officers  of  a 
municipality  of  a  State  are  not  subjects  within 
the  cognizance  of  the  Courts  of  the  United 
States.  The  proceedings  detailed  in  the  record 
in  the  present  case  were  of  such  an  irregular 
and  unseemly  character,  and  so  well  calculated 
to  deprive  the  officer  named  of  a  fair  hearing, 
as  to  cause  strong  comment.  But,  however 
irregular  and  violent,  the  remedy  could  only 
be  found  under  the  laws  of  the  State  and  in 
her  tribunals.  The  police  ludge  did  not  hold 
his  office  under  the  United  States,  and  in  his 
removal  the  Common  Council  of  Lincoln  vio- 
lated no  law  of  the  United  States.  On  no  sub- 
ject is  the  independence  of  the  authorities  of 
the  State,  and  of  her  municipal  bodies,  from 
federal  interference  in  any  form,  more  com- 
plete than  in  the  appointment  and  removal  of 
their  officers. 

I  concur  also  in  what  is  said  in  the  opinion 
of  the  court  as  to  the  want  of  Jurisdiction  of  a 
court  of  equity  over  criminal  proceedings,  but 
do  not  perceive  its  application  to  the  present 
case.  The  proceedings,  before  the  common 
council  were  not  criminal  in  the  sense  to  which 
the  principle  applies.  That  body  was  not  a 
court  of  Justice,  administering  criminal  law; 
and  it  \s  only  to  criminal  i>roceedings  in  such  a 
tribunal  that  the  authorities  cited  have  refer- 
ence. In  many  cases  procradings,  criminal  in 
their  character,  taken  by  individuals  or  orgt^n- 
ized  bodies  of  men,  tending,  if  carried  out,  to 
despoil  one  of  his  property  or  other  rights,  may 
be  enjoined  by  a  court  of  equity. 

Mr.  Chief  Justice  Waite»  dissenting: 
I  am  not  prepared  to  decide  that  an  officer  of 
a  mimicipal  government  cannot,  under  any 
circumstances,  applj  to  a  court  of  chancery  to 
restrain  the  municipal  authorities  from  pro- 
ceeding to  remove  him  from  his  office  without 
the  authority  of  law.  There  may  be  cases,  in 
my  opinion,  when  the  tardy  remedies  of  quo 
tcarmnto,  certiorari^  and  other  like  writs  will 
be  entirely  inadequate.  I  can  easily  conceive 
of  circumstiinces  under  which  a  removal,  even 
for  a  short  period,  would  be  productive  of  irre- 
mediable mischief.  Such  cases  may  rarely  oc- 
cur, and  the  propriety  of  such  an  application 
may  not  often  be  seen;  but  if  one  can  arise,  and 
if  the  exercise  of  the  jurisdiction  can  ever  be 
proper,  the  proceedings  of  the  court  in  due 
course  upon  a  bill  fllea  for  such  relief  will  not 
be  void,  even  though  the  grounds  on  which  it  is 
asked  mav  be  insufficient.  If  the  court  can 
take  jurisaicUon  of  such  a  case  under  any  cir- 
cumstances, it  certainlv  must  be  permitted  to 
inquire,  when  a  bill  of  that  character  is  filed, 
whether  the  case  is  one  that  entitles  the  party 
to  the  relief  he  asks,  and,  if  necessary  to  prevent 
wrong,  in  the  mean  time,  to  issue  in  its  discretion 
a  temporary  restraining  order  for  that  purpose. 
Such  an  order  will  not  be  void,  even  though  it 
may  bo  found  on  examination  to  have  been  Im- 
providently  issued.  While  in  force  it  must  be 
obcj^ed,  and  the  court  will  not  be  without  Ju- 
risdiction to  punish  for  its  contempt  Such,  in 
my  opinion,  was  this  case;  and  I  therefore  dis- 
sent from  the  judgment  which  baa  been  or- 
dered. 
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^fr.  Justice  Harlan,  dissenting: 

I  concur  in  the  views  expressed '\)y  the  Chiel 
Justice,  and  unite  with  him  in  dissenting  from 
the  opinion  and  judgment  of  the  court. 

The  proccc<lings  innugurated  by  thedefeod- 
ants  a^nst  Parsons  iire  certainly  not  of  a 
criminal  nature;  nor  are  they  embraced  bytk 
provision  of  the  statute  which  declares  that 
*'  The  writ  of  injunction  shall  not  be  grante^l  [^ 
by  any  court  of  the  United  States  to  sUy  ppt>. 
ceedings  in  any  court  of  a  State,  except  io 
cases  where  such  injunction  nmy  be  authorized 
by  any  law  relating  to  proceedings  in  bank- 
ruptcy."   R.8.§m 

The  Act  of  March  8, 1887,  declares  that  the 
Circuit  Courts  of  the  United  States  shall  have 
oririnal  cognizance,  concurrent  with  the  courts 
of  the  several  States  of  all  suits  of  a  civil  nat- 
ure, at  common  law,  or  in  equity,  arising  un- 
der the  Constitution  of  the  United  States. 

Parson's  suit  is  confessedly  of  a  civil  nattiiv; 
and  it  proceeds  upon  the  ground  that  what  the 
defendants  propose  to  do  will  violate  rights  se- 
cured to  him  by  the  Constitution  of  the  United 
States.  It  is  therefore  a  suit  arising  un<1er  the 
Constitution  of  the  United  States.  Whether  the 
circuit  court,  sitting  in  equity,  could  properly 
grant  to  the  plaintiffthe  relief  asked  is  nota  Ques- 
tion of  Jurisdiction  within  the  rule  that  onlers, 
judgments,  or  decrees  arc  voi(l,  where  the  court 
which  passed  them  was  without  jurisdiction. 
It  is  rather  a  question  as  to  the  exercise  of  ju- 
risdiction. As  this  suit  is  one  arisini;  under  the 
Constitution  of  the  United  States,  and  is  of  a  civil 
nature,  the  inquiry  in  the  mind  of  the  circuit 
judge,  when  he  read  the  bill  was  whether,  ac- 
cording to  the  principles  of  equity,  adecree  couUl 
be  properly  rendered  against  the  defcodant«. 
Osbamv,  tt.  8.  Bank,  22U.  8.  9  Wheat.  788, 858 
[6:204,  282]. 

The  statute  provides  that "  Suits  in  equity 
shall  not  be  sustained  in  either  of  the  Courts  of 
the  United  States  in  any  case  where  a  phiin, 
adequate  and  complete  remedy  may  be  had  at 
law.^'    But  if  one  of  those  courts  should  ren- 
der a  final  decree,  in  behalf  of  the  plaintiff, 
notwithstanding  he  had  a  plain,  adequate  and 
complete  rememr  at  law,  would  the  decree  be  a 
nullity?    Could  it  be  assailed,  collaterally,  as 
void,  upon  the  ground  that  no  case  was  made 
justifyinff  relief  in  etjuity?    When  a  party  has 
disregarded  a  preliminary  injunction  issued  by 
a  Circuit  Court  of  the  United  States,  has  been 
fined  for  contempt,  and  is  in  custody  for  fail- 
ing to  pay  the  fine,  must  he  be  discharged  upon 
habeas  carpus  in  every  case  where  it  appears, 
upon  the  face  of  the  bill,  that  the  plaintiff 
has  a  plain,  adequate  and  complete  remedy  at 
law?    Those  questions,  it  seems  to  me,  should 
receive  a  negative  answer.    I  do  not  under- 
stand the  court  to  decide  that   the    circuit 
court  could  not,  under  any  circumstances,  or 
by  any  mode  of  proceeding,  enforce  the  rights 
which  the  plaintiffs  contend  are  about  to  be 
violated  by  the  defendants;  but  only  that  the 
court  below,  sitting  in  equity,  had  no  authority 
to  interfere  with  the  proposed  action  of  the  de- 
fendants.   It  seems  to  me  that  this  question 
would  properly  arise  upon  appeal  from  any 
final  decree  rendered  in  the  cause,  and  is  not 
determinable  upon  writ  of  habeas  eorptu. 
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between  th«  putter  id  that  aoUoii,ara  not  open  to 
■Dy  further  oootcst. 

(No.  1S61.) 
BOmiiUA  Dee.  6,  1837.    Decided  Jan.  9, 1888. 

IN  ERROR  to  tbe  Qrcuit  Court  of  the  United 
Stales  for  tlie  Dlttrlct  of  Eansai,  to  review 
a  judmncDt  in  fnvurof  the TowDshlpof  Spring 
Valley,  defendant,  ut  an  action  brouslit  against 
It,  on  couiK>u3  o(  boods  alleged  to  oave  been 
mado  liy  it.    Judement  affirmed. 

Statemeni  of  tlie  case  by  Mr.  Juetiee  Field; 

In  October.  1880,  the  plaintiff  below,  who  is 

also  plafotiiT  In  error  heie,  commeaccd  an  ac- 

.-  lion  in  the  Circuit  Court  of  the  Uoiled   Slates 

(xzej    [„^  j|jg  District  of    Kansas,    to  recover  the 

amount  due  on   several   Intercut   coupons    ol 

teventy-threo  bonds  of  J'  'KIO  each,  purporting 

to  bavc  been  issued  by  Spnug  Valle;  Township, 

a  Diunicipal  corporation  of  Kansas,  to  aid  the 

Atlantic  and  Pacific  Railway  Conipanv  in  the 


the  Township.  The  petition  alleged  that  pur- 
suant to  the  Act  of  thcLecislutureoftbe  Slate, 
entitled  "An  Act  to  Enable  Municipal  Town- 
sliipe  to  Subscribe  for  Stock  in  Any  Railroad. 
And  to  Provide  for  the  Paymentof  the  Same," 
approved  Febniarv  26,  1876,  and  In  pursuaoce 
of  no  Older  of  theBoard  of  County  CommisalDn- 
en  of  the  County  of  Cherokee,  In  the  Slate  of 
Kansas,  and  a  vote  of  more  than  three  fifibs  of 
the  oualiBed  voters  of  the  Township,  voting  at 
an  election  held  for  that  purpose,  the  Township 
Issued,  among  others,  seventyihree  negotiable 
bonds,  bearing  date,  December  16,  1871,  by 
och  of  wlilchlt  promised  to  pay  fifteen  years 
after  date,  to  the  rallrottd  company,  or  bauer, 
fl.OOO,  with  luUrert  at  the  rale  of  7  per  cent 
per  annum,  with  coupons  for  the  interest  at- 
tached; that  af  lerwards  each  of  the  bonds,  with 
(he  coupons,  was  put  upon  tbe  market,  and 
told  and  delivered  to  bonajide  purchasers  for 
full  value;  that  Id  April,  1872,  each  of  the  said 
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tered  in  the  office  ofthe  auditor  of  tbe  State, 
and  on  each  a  certificate  of  such  r^Iatration 
wasendoised;  that  after  the  Issue  and  delivery 
of  tbe  bonds,  and  before  their  maturity,  or  the 
maturity  of  cither  of  tbem,  or  of  the  couponi 
sued  upon,  they  were  sold  aoddeUvN«d  to  tbe 

Slaintiil  for  the  price  of  ninety  oeata  on  tba 
ciilor  thereof:  and  that  when  said  coupons  b» 
came  due,  they  were  presented  for  payment  at 
the  place  where  tbey  were  made  payable,  and 
payment  was  retusea  The  pUlntifl,  therefore, 
asked  judgment  for  tbe  amount  due  upon 
them.  Alteched  to  the  petition  was  a  copy  of 
one  of  the  coupons  and  of  one  of  the  bonds,  the 
several  coupons  and  bonds  belog,  except  In 
their  numtieTs,  similar  to  the  coplei  annexed. 
The  boods  were  signed  "William  H.  Clark, 
Chairman  Board  of  Coun^  Commissioneis," 
and  "J.  Q.  Dunlavv.  County  Clerk."  The  [tST] 
coupons  were  signed  In  the  same  way,  except 
that  preceding  the  name  of  Dunlavy  was  the 
word  "attest.  The  Act  of  Kansas,  under 
which  the  bonds  purported  to  be  Issued,  n- 
quired  that  tbey  should  "be  signed  bv  the 
dudrman  of  the  board  of  county  commuaioi^ 
ers,  and  attested  by  the  clerk,  under  the  seal  of 
the  county." 

To  that  petition  the  defendant  answered,  set- 
ting up  Tsrious  matter*  of  defense,  and  amons 
others  that  J.  Q.  DunlaTy,wbose  name  appeal^ 
on  the  bonds  as  county  clerk,  never  signed  or 
authorized  bis  name  to  be  signed  to  tbe  bonds  or 
to  the  coupons;  nor  did  he  affix  to  them,  orttu* 
thorlze  to  oe  affixed,  the  seal  of  tbe  county.  A 
demurrer  was  interposed  to  several  of  the  de- 
fenses, and  among  others  to  theonecontoinlng 
this  allegation  respecting  the  alleged  sienatura 
of  Dunlavy.  The  circuit  court  overruled  the 
demurrer  so  far  as  it  related  to  this  defense, 
holding  that  the  municipality  could  not  be 
bound  upon  any  instrument  of  that  characler 
udIcsb  it  was  eiecuied  by  the  officers  named  in 
tbe  statute;  that  a  purchaser  must  Inquire 
whether  the  bonds  and  coupons  were  so  exe- 
cuted; that  it  the  instruments  were  not  signed 
by  tbe  proper  offlceis,  but  bv  persons  having 
no  authority  or  color  of  authority,  they  were 
void;  and  that  the  allegation  charged  this  In 
substance. 

The  defendant  then  filed  an  amended  answer, 
setting  up  among  other  things  tbe  same  mat- 
ter— that  Dunla^,  whose  name  appeared  on 
tbe  twnds  as  county  clerk  never  signed  or 
authorized  his  name  to  be  signed  to  said  bonds 
or  coupons,  nor  did  be  affix  or  authorize  lo  be 
affixed  the  seal  of  the  county  to  them.  To  this 
answer  the  plaintiff  replied,  admitting  that  tbe 
bonds  to  which  the  interest  couponssued  upon 
belonged,  were  not  attested  by  J.  Q.  Dunlavv, 
County  Clerk  of  the  County  of  Cherokee,  In 
the  State  of  Kansas,  In  peiaon,  but  alleged  the 
fact  to  be  that,  at  tbe  tlmeof  Issuing  the  bonds, 
Dunlavy  was  sick  and  unable  to  discbarge  the 
duties  of  his  office,  and  by  reason  thereof  au- 
thorized his  brother,  John  Dunlavy,  to  attest 
the  bonds  for  him,  by  signing  his  name  aa 
county  clerk  and  affliing  the  sealof  the  county 
to  them.  Subsequently,  it  was  agreed  between  [228] 
the  parties,  and  the  agreemeni  was  signed  by 
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the  defendant  should  file  an  answer,  setting  out 
the  question  of  defense  as  to  the  signature  of 
Dunlayy  and  the  affixing  of  the  county  seal.and 
also  a  plea  of  the  Statute  of  Limitations  as  to 
coupons  barred,  such  answer  to  be  yerified; 
that  the  plaintiff  should  forthwith  file  his  de- 
murrer to  this  answer;  and  that  the  whole  ques- 
tion should  be  submitted  to  the  oourt,and  Judff- 
ment  rendered  in  accordance  with  the  plead- 
ings, upon  its  sustaining  or  oyemiling  the 
demurrer.  This  stipulation  was  carried  out. 
An  amended  answer,  duly  yerified,  settine  up 
those  matters,  was  filed,  to  which  the  plamtiff 
demurred.  The  court  oyerruled  the  demurrer, 
but  the  plaintiff  refused  further  to  plead  and 
stood  upon  it  Final  Judgment  was  thereupon 
entered  for  the  defendant.  Onappc^  to  this 
court  this  Judgment  was  affirmed,  bee  Bissell 
y.  Spring  VaUey  TawrUhip,  110  U.  S.  162 
[28:105]. 

In  April,  1885,  the  plaintiff  brought  the  pres- 
ent action  in  the  circuit  court  against  the  Town- 
ship on  certain  other  of  the  coupons  attached 
to  me  same  seyenty-three  bonds,  allefi:ing  an 
execution  of  the  bonds  and  coupons  and  a  com- 
plete registration  in  the  office  of  the  Auditor  of 
the  State.  To  this  petition  the  defendant  an- 
swered as  follows: 

"1.  As  a  first  defense,  said  defendant  says 
that  it  oufht  not  to  be  charged  with  said  the 
supposed  aebt  by  yirtue  of  said  supposed  bonds 
and  coupons,  because  it,  by  its  attorneys,  says 
that  J.  O.  Dunlayy,  whose  name  appears  on 
said  bonds  and  coupons  as  county  clerk,  neyer 
signed  his  name  thereto  or  thereon,  nor  eyer 
authorized  any  party  or  parties  to  sign  his  name 
thereto  or  thereon,  and  that  said  signature  is 
not  his  signature;  nor  did  he  affix  or  authorize 
to  be  affixed  the  seal  of  said  County  of  Chero- 
kee to  said  bonds  or  coupons. 

"2.  Said  defendant,  rurther  answering  and 
pleading  in  bar  of  this  action,  says  that  said 

Elaintiff  ought  not  to  maintain  his  said  action 
orein,  because  on  the  18th  day  of  October, 
1880,  the  said  plaintiff,  Charles  R.  Bissell,  filed 
hiB  certain  petition  against  this  defendant  in 
this  court  in  debt,  wherein  and  whereb^r  he 
sought  to  charee  this  defendant  with  liability 
upon  certain  of  the  pretended  bonds  and  cou- 
pons attached  thereto,  claimed  by  said  plaint- 
iff to  haye  been  issued  by  this  defendant,  and  tq 
recoyer  judgment  aeainst  this  defendant  there- 
on. Said  pretended  bonds  so  sued  upon  in  said 
action  begun  in  1880  were  the  identical  pre- 
tended bonds  sued  upon  in  this  present  action, 
and  the  said  pretended  coupons  declared  upon 
in  this  action  were  of  the  same  series  and  de- 
tached from  the  identical  pretended  bonds  sued 
upon  in  the  eaid  action  begun  in  1880  as  afore- 
said, Mdd  action  being  No.  8242,  to  the  record 
of  which  reference  is  hereby  made. 

"That  said  defendant  appeared  and  answered 
to  the  said  first  mentioned  petition  in  substance 
and  effect  as  it  has  answered  herein,  to  which 
answer  said  plaintiff,  admitting  the  same  to  be 
true,  demurred,  and  thereupon  the  said  cause 
was  tried  upon  its  merits,  and  by  the  consider- 
ation of  said  court  said  defendant  obtained  a 
Judgment  in  said  action  against  said  plaintiff, 
which  on  appeal  to  the  Supreme  Court  of  the 
United  States  was  duly  affirmed. 

"Wherefore,  said  defendant  prays  Judgment 
and  its  costs  herein  expended." 
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To  the  first  defense  set  up  in  this  answer  tha 
plaintiff  demurred,  and  the  demurrer  was  sus> 
tained  on  the  ground  that  a  complete  registra- 
tion alleffed  in  the  petition  was  condu^ye  of 
the  yaliai^  of  the  bonds,  on  the  authori^  of 
LeuiU  y.  Barbmr  Oouniy,  105  U.  S.  789  [26: 
993],  the  question  of  reajudieata^  presentea  in 
the  second  count,  being  unaffected.  To  the 
second  defense  the  plaintiff  replied  l^  a  general 
denial.  Afterwaros  a  trial  by  Juit  was  waiyed» 
and  the  plaintiff  withdrew  from  ms  petition  the 
allegation  concerning  r^istration,  thus  levying 
the  Issue  to  be  tried  on  the  plea  of  rei  judicata. 
In  support  of  this  plea  on  the  part  of  the  de- 
fendant the  record  of  the  former  action  was  in- 
troduced, against  the  objection  of  the  plaintiff. 
Testimony  was  also  offered  by  the  pl&itiff  to 
proye  the  due  execution  of  the  bonds,  and  th^ 
purchase  by  him  before  maturity,  without  notice 
of  any  defense  to  them  by  the  township,  but  it 
was  excluded  against  his  objection.  The  court 
thereupon  rendered  judgment  for  the  defend- 
ant, giyinff  full  effect  to  the  eyidence  siistainini; 
the  plea  ot  miudicata.  To  reyiew  tills  jud|^- 
ment  the  case  Is  brought  to  this  court 

Mr.  Wm«  Bnrry,  for  plaintiff  in  error: 

When  suit  is  brought  upon  other  coupons, 
constituting  different  and  separate  cauaeA  of 
action,  then  the  judgment  in  the  first  suit  can 
only  be  insisted  upon  as  an  adjudication,  be> 
tween  the  parties,  of  the  facts  or  claims  actQal> 
ly  litigated  and  tried. 

Chuid  y.  BwinniUe  ^k  C,  R  IL  Co.9i  U.  8. 
526  0^8: 416);  2  Tavlor,  Ey.  §  1,  518; HMdermm 
V.  Hendenon,  8  Hare,  115;  ^Afford  y.  Cktrh, 
2  Bing.  882;  MiU^  v.  Catert,  1  Wend.  487;  Bar 
got  y.  WilUatM,  8  Bam.  &  C.  241;  BoberU  ▼. 
Hdm,  27  Ala.  678;  BouchaudY,  Dioi,  8  Denlo^ 
244;  P^Hns  y.  Moore,  16  Ala.  17;  Rcbinmm  ▼. 
Edward,  5  Cal.  428;  Aurora  y.  WeH,  74  U.   S. 
7.  WalL  99  (19: 48);  Goodricfi  y.  Chicago,  72  U. 
S.  5  WalL  578  (18:  512);  BeloU  y.  Morgan,,  7 
Wall.  019  (19: 205);  OromwsU  v.  Sae  Co,  U  U. 
S.  851  (24: 195);  Boileau  y.  RuUin,  2  Exch.  065. 
681;  Hughes  y.  Alexander,  5  Duer,  498;  DamiM 
y.  Brown,  94  U.  S.  428  (M:  204);  Mamn  L^h^ 
ber  Co.  y.  Buchtel,  101   U.   S.   688  (25: 1074); 
OampbeU  y.  Rankin,  99  U.  S.  268  (25:496); 
Stewart  y.  Lansing,  104  U.  S.  510  (26: 868);  iR. 
gin  y.  Marshall,  106 U.  S.  579  (27: 249);  Enfieia 
y.  Jordan,  119  U.  S.  691  (80:  528);  BvsseU  v. 
Place,  94  U.  S.  606  (24: 214);  Merchants  IrU^r- 
nat.  Steamboat  Line  y.  Lyon,  12  Fed.  Rep.  63;. 
Clark  y.  Blair,  14  FW.  Rep.  814;  A   C.  4  Mo- 
Crary,  811;  Fbye  y.  Patc/t,  132  Mass.  110;  Out- 
ram  y.  Morewood,  8  East,  846;  Merriatn    t-. 
Whittemore,  5  Gray,  817;  Norton  y.  Huxley,  IS 
Gray,  290. 

Coupons,  when  detached  from  the  bonds, 
are  separate  and  distinct  causes  of  action;  aiKi 
suit  can  be  sustained  on  them  even  if  the  oii^> 
nal  bonds  were,  for  any  reason,  canceled. 

Clark  y.  loioa  City,  87  U.  S.  20  WaU.  589^ 
(22:429);  Eoerlsen  y.  Newport  Hat.  BanJt,  4 
Hun,  692;  Knox  Co.  y.  AspinwaU,  62  U.  S.  21 
How.  544(16:210);  WMU  v.  Vermont  db  M,  R^ 
R.  Co.  62  U.  S.  21  How.  575  (16:221);  Aurora  v. 
West,  74  U.  S.  7  WaU.  105  (19: 50);  Jfvmiy  v. 
Lardner,  69U.  S.  2  Wall.  121  (17:859). 

Messrs.  J.  R.  Hallowell,  Cluts.  B« 
Smith  and  W.  H.  Rossin^on*  for  def ead- 
ant  in  error 
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In  aU  suits  upon  bonds  a  Judgment  in  fa- 
Tor  of  a  bondholder  upon  certain  municipal 
bonds,  part  of  a  larger  traue,  against  the  town 
issuing  them,  is  conclusive  on  a  question  of  the 
validi^  of  the  issue  on  a  suit  brought  by  the 
same  creditor  against  the  same  town,  on  other 
bonds,  another  part  of  the  same  issue. 

BOoit  ▼.  Morgan,  74  U.  S.  7  Wall.  619  (19: 
205). 

The  converse  of  this  is  equally  true:  that  a 
udgment  against  the  validity  o^  bonds  made 
n  any  suit  upon  a  part  of  the  issue,  or  upon 
coupons,  was  conclusive  against  the  bondhold- 
er and  his  privies  in  any  subsequent  proceed- 
ing by  them  upon  bonds  or  coupons  of  the 
same  issue. 

WUsan  T.  Deen,  121  U.  8.  625  (80:980); 
Oromwea  v.  8a<f  Co,  94  U.  8. 851  (24: 195);  DaHs 
Y.Braum,  94  U.  8.  428(24: 204);  Elgin  v.  Mar- 
shall,  106  U.  8. 578(27: 249);  Mason  Lumber  Co. 
V.  Buchtsl,  101  U.  S.  688  (25:1074). 

A  judgment  inter  partes  is  conclusive  be- 
tween them  in  any  subsequent  proceeding,  al- 
thoueh  different  as  to  all  matters  actually  liti- 
gated in  the  drst  proceeding. 

Louis  V.  Broum  Toumsliip,  109  U.  8. 162  (27: 
892);  Bryan  v.  Eennstt,  118  U.  8. 179  (28: 908); 
Davis  V.  Brown,  supra;  EusseU  v.  Place,  94  U. 
8.  606(24.214);  U,  8.  v.  Parker,  120  U.  8.  89 
(80:601);  OampbeUy,  Rankin,  99  U.  8.  261  (25: 
485);  (Means  Y.  PlaU,  99  U.  8.  676  (25:404); 
Lyons  v.  Munson,  99  U.  8.684  (25:451). 

Every  matter  actually  litigated  between  the 
parties  in  any  proceeding  in  a  court  having  Ju- 
risdiction of  the  persons  and  subject  matter  is 
perpetually  set  at  rest  between  such  parties  by 
a  judgment 

HoMns  V.  Lee,  19  U.  8.  6  Wheat  109  (5: 
218);I7:  8.  V.  4g£  Casks  of  Wine,  26  U.  8. 1  Pet 
647  (7:257);  Bank  of  U.  8,  v.  Befoerly,  42  U.  8. 
1  How.  184  (11 :76);  Stockton  v.  Ford,  69  U.  8. 
18  How.  418  (15:895);  Ingraham  v.  DatMon,  61 
U.  8.  20  How.  486  (15: 984);  Thompson  v.  Bob- 
erU,  65  U.  8.  24  How.  288  (16: 648);  Washing- 
tonetc.  Steam  Packet  Go.  v.  Sickles,  65  U.  8.  24 
How.  838  (16: 650);  Oaines  v.  Bennen,  65  U. 
8. 24  How.  658  (16: 770);  Wright  v.  SiU,  67  U. 
8. 2  Black,  544  (17: 888);  Parrish  v.  Ferris,  67 
U.  8.  2  Black,  606  (17: 317);  Miles  v.  CaldweU, 
69  U.  S.  2  Wall.  85  (17:755);  Minn.  Mining 
Co.  V.  National  Mining  Co.  70  U.  8.  8  Wall 
832  (18: 42);  Goodrich  v.  Chicago,  72  U.  8.  5 
Wall.  666  (18:511);  Washington  etc.  Steam 
Packet  Co.  v.  Sickles,  72  U.  8.  6  Wall.  580  (18: 
550);  Aurora  v.  Wett,  74  U.  8.  7  Wall.  82  (19: 
42);  Durant  v.  Essex  Co.  74  U.  8.  7  Wall.  107 
(19: 154);  Beloit  v.  Morgan,  74  U.  8.  7  Wall. 
619  (19: 205);  WiUiams  v.  Baker,  84  U.  8. 17 
Wall.  144  (21:  561);  Tioga  R.  R.  Co.  v.  Bloss- 
hurgdbO.R,  R.  Co.  87  U.  8.  20  Wall.  137  (22: 
881);  Gould  V.  EcansvilledC.  R  R  Co.  9i  U. 
8.  526  (28: 416);  Gardner  v.  Buckbee,  8  Cow. 
127;  Houchaud  v.  Dias,  8  Denio,  288;  BuH  v. 
Sternburgli,  4  Cow.  559:  Clark  Y.Sammons,  12 
Iowa,  868;  Duchess  of  Kingston's  Case,  20  How- 
ell, 8tate  Trials,  538;  GHffin  v.  L.  L  R.  R.  Co. 
8  Cent  Rep.  740,  102  K  T.  449;  Outram  v. 
Moreu>ood,  8  East.  846. 

A  Judgment  upon  a  demurrer  which  goes 
to  the  merits  is  as  conclusive  as  a  Judgment 
founded  upon  the  verdict  of  a  jury. 

Johnson  v.  Pate,  90  N.  C.  884;  Gould  v.  E^ 
ansoille  dtC.R  R.  Co.  91  U.  8.  638  (28: 418), 
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Goodrich  v.  Chicago,  72  U.  S.  5  Wall.  678  (18: 
612):  Christmas  v.  RusseU,  72  U.  8.  5  Wall.  808 
(18:479);  Bofichaud  v.  Dias,  8  Denio,  244;  Per- 
kins V.  Moore,  16  Ala.  17;  Robinson  v.  Howard, 
6Cal.  428;  Commercial  BankY.  Buekner,  61  U. 
8.  20  How.  108  (15:862);  Los  Angeles  y.  Melius, 
68  Cal.  16;  FeltY.  Tumure,  48  Iowa,  897;  Grav 
V.  Gray,  84  Ga.  499;  Wilson  v.  Ray,  24  Ind. 
156;  Estep  v.  Larsh,  21  Ind.  190;  Campbell  v. 
Hunt,  1  West  Rep.  172,  921,  104  Ind.  210; 
KeaterY.  Hock,  16  Iowa,  28;  Coffin  v.  Knott,  2 
G.  Greene,  682;  U.  8.  v.  Poflrker,  120  U.  8.  8» 
(80:  601). 

The  oountv  derk  did  not  sign  the  bonds,  and 
he  did  not  affix  the  seal;  this  is  an  act  which 
cannot  be  done  bv  a  deputy. 

8ec.  5,  chap.  90,  Laws  1870;  Thayer  v.  Mont' 
gomery  Co.  8  Dill.  889. 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court: 

The  plaintiff  was  defeated  in  his  former  ac- 
tion a^nst  the  municipality,  because  the  cou- 
pons, upon  which  its  liability  was  asserted,  were 
adjudged  to  be  invalid  instruments.  It  appears 
from  tne  record  of  that  action,  as  well  as  from 
the  opinion  of  the  circuit  court  in  passing  upon 
the  demurrer,  and  of  this  court  in  revievnnff  its 
decision,  that  Uieir  invalidity  was  adjudged  be- 
cause the  seventy-three  bonds,  to  which  they 
were  attached,  were  themselves  void  instru- 
ments, the  county  clerk,  whose  signature  ap- 
pears upon  them,  never  having  signed  them  or 
authorized  an^rone  to  siffn  his  name  to  them, 
and  never  having  affizea  or  authorized  anyone 
to  affix  Uie  seal  of  the  countv.  By  stipulation 
of  the  parties,  the  pleadings  in  that  action  were 
so  amended  and  arranged  as  to  present  this  de- 
fense, and  obtain  the  decision  of  the  court 
thereon.  The  new  answer,  as  agreed,  was  ver- 
ified, it  evidently  being  designedby  the  parties 
to  obtain  the  Judgment  of  tne  court  upon  the 
validity  of  the  bonds,  notwithstanding  the  fact 
which  existed,  that  they  were  not  in  truth  sigjned 
by  the  county  clerk,  or  bv  anyone  authorized 
by  him.  The  Judgment  of  the  court  sustaining 
the  demurrer  to  this  answer  was,  therefore,  an 
adjudication  Uiat  the  bonds  thus  defectively  ex- 
ecuted were  not  binding  obligations  of  the  mu- 
nicipality. The  circuit  court  held  that  the  al- 
legation of  the  defendant  was  in  substance  that 
the  bonds  were  not  signed  by  the  proper  officers 
of  the  countv,  and,  u  so,  that  they  were  void. 
This  court,  m  affirming  the  Judgment  of  the 
circuit  court,  held  that  the  Township  had  no 
power  to  bind  itself  for  the  purpose  of  aiding 
in  the  construction  of  a  railroad  bv  subscription 
to  its  capital  stock  and  the  issue  of  bonds  to  pay 
for  the  same,  except  as  authorized  by  the  stat- 
ute of  the  State;  that  the  board  of  county  com- 
missioners did  not  represent  the  Township  for 
any  other  purpose,  and  could  not  execute  its 
power  to  issue  bonds  by  instruments  not  con- 
forming to  the  substantial  requirements  of  the 
law;  uSaX  the  law  required  the  bonds  to  be  ex- 
ecuted in  a  particular  manner;  and  that  the  sig- 
nature of  the  clerk  was  essential  to  the  valid  ex- 
ecution of  them,  even  though  he  had  no  dis- 
cretion to  withhold  it. 

The  final  Judgment  entered  upon  that  de- 
murrer is  a  bar  to  any  further  action  upon  the 
specific  coupons  in  suit  This  is  conceded; 
their  validity  cannot  be  again  litigated  in  any 
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fonn  between  the  parties.  The  question  for 
determination  in  this  case  relates  to  the  effect 
of  the  fonner  Judgment  iqxm  the  present  ac- 
tion, whidi  is  upon  different  coupons,. though 
attached  to  the  same  series  of  bonds.  DoesU^ 
Judgment  preclude  any  inquiry  as  to  the  valid- 
ity of  these  latter  coupons,  that  is,  of  the  bonds 
to  which  they  are  attached?  In  OromweU  y. 
8ae  County,  94  U.  8.  851  [34:195],  we  drew  a 
distinction  between  the  effect  of  a  Jud^ent  as 
a  bar  or  estoppel  against  the  prosecution  of  a 
second  action  upon  the  same  claim  or  demand, 
and  its  effect  as  an  estoppel  In  another  action 
between  the  same  parties  upon  a  different  claim 
or  demand.  In  Uie  latter  case,  which  is  the  one 
now  before  us,  we  held,  following  numerous 
decisions  to  that  effect,  that  the  Judgment  in  the 
prior  action  operates  as  an  estoppel  only  as  to 
those  matterB  in  issue,  or  points  controverted, 
upon  tbe  determination  of  which  the  finding  or 
verdict  was  rendered.  The  inquiry  in  ludi 
case,  therefore,  we  said,  must  always  be  as  to 
the  point  or  question  actually  litigated  and  de- 
termined in  tne  original  action,  for  only  upon 
such  matters  is  the  Judgment  conclusive  in 
another  action  between  the  parties  upon  a  dif- 
ferent demand.  Mtuon  Lumber  Co.  v.  Buehtel, 
101 U.  8.  688 1^:1078];  WUionY.  Been,  121  U. 
8.  525  [30:980]. 

If  the  fact  admitted  by  the  demurrer  in  the 
former  action — that  the  signature  of  the  county 
clerk,  appearing  on  the  bonds  of  the  Township, 
was  not  signed  by  him.  or  by  anyone  authorized 
by  him — ^had  been  found  by  a  Jmy,  or  been 
£  232  ]  aamitted  in  open  court  by  the  plmntiff ,  there  is 
no  doubt  that  the  Judgment  thereon  would  have 
been  conclusive  in  any  other  action  between  the 
{•  ^  same  parties  in  which  the  validity  of  those 
>'  bonds  was  drawn  in  question.  It  would  have 
been  an  adjudication,  both  upon  the  fact  estab- 
lished and  upon  the  law  applicable  to  the  fact, 
concludinfi"  future  litigation  upon  those  mat- 
ters. Is  the  litigation  any  the  less  concluded 
because  the  fact  upon  which  the  judgment 
rested  was  established  by  the  demurrer? 
There  are  undoubtedly  many  cases  where  a 
final  judgment  upon  a  demurrer  will  not  con- 
clude OS  to  a  future  action .  The  demurrer  may 
go  to  the  form  of  the  action,  to  a  defect  of 
pleading  or  to  the  Jurisdiction  of  the  court.  In 
all  such  instances  the  Judgment  thereon  will  not 
preclude  future  litigation  on  the  merits  of  the 
controversy  in  a  court  of  comoeteot  Jurisdiction 
upon  proper  pleadings.  And  it  has  been  held 
that  where  a  demurrer  goes  both  to  defects  of 
form  and  also  to  the  merits,  a  Judgment 
thereon,  not   designating   between   the   two 

grounds,  will  be  presumedto  rest  on  the  former, 
ut  where  the  demurrer  is  to  a  pleading  setting 
forth  distinctly  specific  facts  touching  the 
merits  of  the  action  or  defense,  and  final  Judg- 
ment is  rendered  thereon,  it  would  be  difficult 
to  find  any  reason  in  principle  why  the  facts 
thus  admitted  should  not  be  Considered  for  all 
purposes  as  fully  established  as  if  found  by  a 
jury,  or  admitted  in  open  court.  If  the  party 
a^nst  whom  a  ruling  is  made  on  a  demurrer 
wishes  to  avoid  the  efl^t  of  the  demurrer  as  an 
admission  of  the  facts  in  the  pleading  demurred 
to,  he  should  seek  to  amend  his  pleading  or 
answer,  as  the  case  may  be.  Leave  for  that 
purpose  will  seldom  be  refused  by  the  court 
upon  a  statement  that  he  can  controvert  the 

414 


I  facts  by  evidence  which  he  can  produce.  If  be 
'  does  not  ask  forsuch  permission,  the  inference 
'  may  Justly  he  drawn  that  he  Is  unable  to  pro- 
duce the  evidence,  and  that  the  fact  is  as  all^^ 
in  the  pleading.  Courts  are  not  established  to 
determine  what  the  law  might  be  upon  posible 
facto,  but  U>  adjudge  thei^htoof  oarties  upon 
existing  facte,  and  when  thdr  jurisdiction  Is 
invokea,  pvtiet  will  be  presumed  to  represent 
in  their  pfeaduigs  the  actual,  and  not  suppos- 
able,  facto  touchingthe  matters  in  controversy. 

The  law  on  this  subfed  is  well  stated  m 
Gould's  treatise  on  Pleading,  a  work  of  reoog-  [S 
nixed  merit  in  this  country,  as  follows:  *'  A 
Judgment,  rendered  upon  demurrer,  is  equally 
oonclusive(by  way  oteiloppdjot  the  facto  con- 
fessed by  the  demurrer,  as  a  vudict  finding  the 
same  facto  would  have  been,  since  they  are  es- 
tablished, as  well  in  the  fonner  case  as  in  the 
latter,  by  way  of  reeordU  And  facto,  thus  es- 
toblidied,  can  never  afterwards  be  conterted, 
between  the  same  parties,  or  those  in  privity 
with  theuL"    (Chap.  14,  part  1,  §  43.) 

The  case  of  Bauehaud  v.  Di<u,  8  Denio,  289, 
decided  by  the  Supreme  Court  of  New  York, 
is  an  authority  upon  this  point.    It  i4>pears, 
from  the  statement  in  the  report  of  that  case, 
that  in  1822  one  Castro  had  executed  two  bonds 
to  the  United  States  for  payment  of  duties,  in 
which  the  testotor  and  the  defendant  vrere 
sureties,  and  bound  themselves  JoinUy  luid  sev- 
erally.   The  bonds  were  alike  in  penalty  and 
conmtion,  but  were  payable  at  different  periods 
within  the  year.    In  18SB  the  plaintiff,  aa  ex- 
ecutor of  one  of  the  sureties,  paid  to  the  United 
States  one  of  the  bonds  and  brought  an  action 
to  recover  one  half  of  that  sum  from  the  de> 
fendant  as  cosurety  with  the  testator.     The 
defense  was  that  the  defendant,  with  thecooseot 
of  the  plaintiff,  had  been  released  from  his  ob- 
ligation by  tbe  secretary  of  the  treasury  pur- 
suant to  Acts  for  the  reuef  of  certain  inaoly«it 
debtors  of  the  United  States;  and  on  the  trial 
he  produced  a  release  under  the  hand  of  the 
secretary.    He  also  gave  in  evidence  a  Judg- 
ment record  from  which  it  appeared  that  tbe 
plaintiff  had  sued  the  defendant  for  contribu- 
tion in  the  Superior  Court  of  the  City  of  New 
York,  the  declaration  in  the  case  being  like 
that  in  the  second  case,  except  that  the  other 
bond  was  set  out  as  a  part  of  the  ground  of 
action.    In  that  case  the  defendant  pleaded  in 
bar  the  foregoing  release  and  consent.     The 
plaintiff  demurred  to  tbe  plea,  and  the  court 
rendered  judgment  thereon  for  the  defendant. 
The  plaintiff  in  the  second  case  objected    to 
the  introduction  of  this  record,  because  ti&e 
bonds  were  not  the  same  in  both  suite;  but  the 
court  admitted  the  record  and  charged    the 
jury  that  the  judgment  of  the  superior  court 
upon  the  same  matter,  being  on  a  bond  for 
duties  on   the  same  importation   with     that 
which  was  in  question  in  the  second  case,  ^ras 
a  bar  to  the  action.    The  case  being  taken  to 
the  supreme  court  of  the  State,  the  Judjo^ment 
was  affirmed,  that  court  holding  that  althoui^ 
there  was  a  difference  in  the  actions,  as  they 
were  upon  different  bonds,  yet  as  those  bonda 
were  i»rte  of  the  same  transaction,   and  tlie 
principal  question  in  controversn^  was  the  same 
m  the  two  cases,  the  matter  which  the  plaixxtlll 
attempted  to  aeitate  in  the  second  case  waa   rem 
judicata.    A  duthiction  was  suggested  bet^re^i 
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Che  cases,  on  the  ground  that  the  fonner  Judg- 
ment between  the  parties  was  rendered  on  a 
•demurrer  to  the  defendant's  plea.  But  the 
court  answered  that  *'It  can  make  no  difference 
in  principle  whether  the  facts  upon  which  the 
•court  proceeded  were  proved  by  deeds  and 
witnesses,  or  whether  they  were  admitted  by 
the  fMU^es.  And  an  admission  by  way  of  de- 
murrer to  a  pleading,  in  which  the  facts  are  al- 
lej^,  must  be  just  as  available  to  the  opposite 
party  as  though  the  admission  had  been  made 
4iTt  tenvi  before  a  Jury.  If  the  plaintiff  de- 
murred for  want  of  form,  or  if  for  any  other 
reason  he  wished  to  controvert  the  facts  alleged 
in  the  plea,  he  might,  after  learning  the  opimon 
of  the  court,  have  asked  leave  to  withdraw  the 
demurrer  and  reply.  But  be  suffered  a  final 
judgment  to  be  entered  against  him .  He  prob- 
ably thought  that  the  facts  were  truly  alleged 
in  the  plea,  and  therefore  did  not  wish  to 
amend.  But  however  that  may  be,  the  Judj^- 
ment  is  a  bar  to  this  action.'*  See  also 
V.  KnoU,2  Q.  Greene  (Iowa)  S82;Bir(Meaa  v. 
ihmen,  5  Snndf.  184. 

The  plaintiff  seems  to  consider  the  case  of 
CrtmueU  v.  8ae  Gmnty,  mipra,  as  authority  for 
his  contention,  that  in  the  present  action  he  is 
at  liberty  to  show  that  the  bonds  issued  were 
valid  cultivations  of  the  municipality,  notwith- 
standing the  former  adjudication  against  their 
validity.  That  case  wa^  brought  on  four 
bonds  of  the  County  of  Sac,  issued  for  the  erec- 
tion of  a  court  house,  and  coupons  for  interest 
attached  to  them.  To  defeat  the  action  the 
county  relied  upon  the  estoppel  of  a  Judgment 
rendered  in  its  tavor  in  a  prior  action  brought 
by  one  Smith  upon  certain  earlier  maturing 
coupons  upon  the  same  bonds,  accompanied 
with  proof  that  the  plaintiff  Cromwell  was  at 
the  time  the  owner  of  the  coupons  in  that  ac- 
tion, and  that  the  action  was  prosecuted  for  his 
sole  use  and  benefit.  It  appeared  on  the  trial 
in  tliat  action,  and  it  was  so  found,  that  there 
were  such  fraudulent  proceedings  in  the  issue 
of  the  bonds  to  which  the  coupons  were  at- 
tached, followed  by  the  failure  of  the  contractor, 
to  whom  the  bonds  were  delivered,  to  construct 
the  court  house,  as,  in  the  opinion  of  the  court, 
to  render  them  void  as  against  the  county;  and 
there  was  no  finding  that  the  plaintiff  had  given 
any  value  for  the  coupons,  although  he  had  be- 
come their  holder  before  maturity.  Judgment, 
therefore,  was  given  for  the  county;  andon  ap- 
peal it  was  affirmed,  this  court  holding  that  the 
fraud  and  illegality  in  the  inception  of  the 
bonds,  disclosed  by  the  findings,  were  sufficient 
to  call  upon  the  plaintiff  to  uiow  that  he  had 
given  value  for  the  coupons;  that  the  bonds 
were  void  as  against  the  county  in  the  hands  of 
parties  who  did  not  acquire  them  before  ma- 
turity, and  give  value  for  them;  that  the  plaint- 
iff, not  having  proved  that  he  gave  such  value 
for  the  coupons,  was  not  entitled  to  recover  on 
them;  for  whatever  Dlep^ality  or  fraud  there 
was  in  the  issue  and  delivery  of  the  bonds 
^ually  affected  those  coupons.  It  was,  there- 
fore, adjudged  that  the  finding  and  judgment 
in  that  case,  upon  the  invalidity  of  the  bonds 
as  against  the  county,  estopped  the  plaintiff  in 
the  second  case  from  averring  to  the  contrary, 
unless  he  obtained  them  for  value  before  ma- 
turity. But  the  bonds  being  negotiable  instru- 
ments, and  their  issue  being  authorized  by  a 
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vote  of  the  county,  and  they  reciting  on  their 
face  a  compliance  with  the  law  providing  for 
their  issue,  they  were  valid  obligations  against 
the.  county  in  the  hands  of  a  bona  fld$  holder, 
taking  them  for  value  before  mattmty:  and  so 
this  court  said,  that  if  the  plahitiff  received  the 
bonds  and  coupons  in  suit  in  the  second  case 
before  maturity  for  value,  as  he  offered  to 
prove  he  should  have  been  permitted  to  show 
that  fact;  and  that  there  was  nothing  adjudged 
in  the  former  action  in  the  finding  that  the 
plaintiff  had  not  made  such  proof  in  that  case, 
which  could  preclude  him  from  making  such 
proof  in  the  second  case.  The  fact  that  a  party 
may  not  have  shown  that  he  gave  value  for  cer- 
tain coupons  before  their  maturity  plainly  was 
not  conclusive  evidence  that  he  may  not  have 
given  value  before  maturity  for  other  coupons 
of  the  same  bonds,  or  that  he  may  not  have 
given  value  for  the  bonds  before  they  became 
due. 

There  is  nothing  in  that  decision  which  can 
be  made  to  support  the  contention  of  the 
plaintiff  In  this  case.  In  the  former  action 
against  the  present  defendant  the  adjudication 
was  that  the  bonds  themselves  were  never 
signed  by  the  proper  officers  required  by  the 
statute  of  the  State  to  sign  them,  and  therefore 
they  were  not  legal  obligati<msof  the  Township. 
Their  invalidity  equally  affected  Uie  coupons 
attached  to  tbeni,  and  not  merely  those  in  suit, 
but  all  others.  If  the  plaintiff  could  ^ve  any 
evidence  consistent  with  that  adjudication  there 
would  be  no  objection  to  bis  doing  so,  and  the 
former  action  would  not  estop  him;  but  the 
bonds  being  found  to  be  invalid  and  void,  he  is 
precluded  from  attempting  to  show  the  con- 
trary, either  of  the  fact  or  their  wanting  the 
signature  of  the  county  clerk,  or  of  the  law  that 
for  that  reason  they  were  not  binding  obliga- 
tions of  Uie  municipality.  The  fact  and  the 
law  are  adjudged  matters  between  the  parties, 
and  not  open,  therefore,  to  any  further  con- 
test. 

Judgment  afflrtMd, 


K  8.  8EARL,  Plff.  in  Urr. 

SCHOOL  DISTRICT   NO.  2,  LAKE 
COUNTY,  COLORADO. 

(See  8.  C  Reporter*a  ed«  197-200.) 

Semoval  of  eaum  to   U.  8,    OouH—Cotcrado 

8tatute$. 

1.  A  prooeedlnff  under  the  Statutes  of  Colorado 
for  the  appropriation  of  private  property  for  public 
use,  and  to  fix  the  compensation  therefor,  is  a  suit 
at  law,  within  the  meaning  of  the  Constitution  of 
the  United  States  and  the  Acts  of  Congress  con- 
ferring Jurisdiction  upon  the  Courts  of  the  United 
States. 

2.  It  is  the  right  of  aparty  to  such  a  suit  to  have 
it  removed,  on  the  crround  of  citizenship,  from  the 
state  to  a  federal  tribunal  for  hearing  and  determi- 
nation. 

[No.   117.1 
Argued  Dee,  20,  1887,    Decided  Jan,  16, 1838, 

r TERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado,  to  review 
a  Judgment  of  said  court  remanding  a  cause  to 
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the  State  Court  Becened,  and  came  remand- 
ed to  the  OireuU  (hurt,  toith  direetumt  to  pro- 
ceed therein. 

The  case  and  fadta  are  fully  stated  hi  the 
opinion. 

Messrs,  A.  T,  Briiton  and  A,  B,  Browne,  for 
plaintiff  hi  error: 

The  Circuit  Court  of  the  United  States  erred 
in  remanding  said  cause  to  the  state  court 

The  plainUfl  below  was  a  corporation  created 
by  the  laws  of  Colorado,  and  therefore  a  citi- 
zen of  that  State. 

Sec.  8035,  Qen.  Stat  Colorado;  Gen.  Stat 
1888,  p.  890. 

This  proceeding  is  a  suit 

Weston  y.  Charleston,  27  U.  S.  2  Pet  464 
(7:486). 

It  is  an  attempt  to  enforce  a  legal  right 

Kohl  y.  U.  8.  01  U.  S.  876  (28:452);  Gaines 
y.  Fuentes,  92  U.  S.  19  ^:527);  Mississippi  A 
Bum  Biver  Boom  Oo.y,  Patterson,  98  U.  S.  408 
(26:  206);  Bess  y.  Beynolds,  118  U.  S.  78  (28: 
027);  Pacine  R  B.  Bemoval  Oases,  116  U.  S.  17 
(29:824);  Mineral  Bange  B,  Co.  y.  Detroit,  etc. 
Copper  Co.  25  Fed.  Hep.  616. 

Messrs.  Walter  H.  Smith,  Sam.  P.  Boss 
and  F.  W.  Otoers,  also  for  plaintiff  in  error: 

The  procedure  to  condemn  property  is  a  suit 
at  law. 

Mississippi  dt  Bum  Biver  Boom  Go.Y.Patterson, 
98  U.  S.  m  (25:206);  Gaines  y.  Fuentes,  92  U. 
S.  20  (28:628);  Paeifle  R  R  Bemowd  Cases,  115 
U.  S.  19  (29:826);  KoM  y.  U.  8.  91  U.  S.  867 
(28:449). 

The  right  to  remove  the  same  from  the  state 
to  the  federal  court  should  not  haye  been  re- 
fused. 

Colorado  Midland  R  Co.  y.  Jones,  29  Fed. 
Rep.  198;  Chicago  AN.  W.  R  Co.  y.  Whitton, 
80  U.  S.  18  Wall.  286  (20:576). 

(No  counsel  appeared  for  defendant  in  error.) 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

On  June  2, 1884,  School  District  No.  2,  in 
the  County  of  Lake  and  State  of  Colorado, 
filed  a  petition  in  the  county  court  of  that 
county  against  R.  S.  Searl,  the  owner  of  a  cer- 
tain lot  of  land  in  the  City  of  Leadville,  there- 
in described,  for  the  purpose  of  condemning 
the  same  to  public  use  for  school  purposes,  and 
praying  that  the  amount  to  be  paid  as  compen- 
sation therefor  should  be  assessed  according  to 
the  statute  in  such  cases  provided.  On  <uine 
10,  1884,  the  defendant  appeared  and,  being  a 
citizen  of  the  State  of  Kansas,  filed  his  petition 
and  bond  for  the  removal  of  said  cause  to  the 
Circuit  Court  of  the  United  States  for  that  dis- 
trict, on  the  ground  that  the  controversy  there- 
in was  between  citizens  of  different  States. 
An  order  for  the  removal  of  the  cause  was 
thereupon  made  by  the  state  court  On  June 
28,  1884,  the  plaintiff  moved  to  remand  the 
same,  which  motion  was  granted,  and  the 
cause  was  thereby  remanded.  To  review  this 
judgment  the  present  writ  of  error  is  prose- 
cuted. 

By  section  8035  of  the  Gfeneral  Statutes  of 
the  State  of  Colorado,  the  plaintiff  is  a  body 
ct»rporate,  and  authorized  to  hold  property  and 
be  a  party  to  suits  and  contracts  *' the  same  as 
municipal  corporations  in  this  State."  The 
Code  of  Civil  Proc^ure  of  that  State  provides 
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for  the  appropriation  of  private  property  for 
public  use,  and  authorizes  a  Judicial  proceed- 
mg  in  the  district  or  county  court  for  the  pur 
pose  of  ascertaining  and  awarding  the  amount 
of  compensation  to  be  paid  therefor.    It  re- 
quires the  filing  of  a  petition  setting  forth  itic 
authority  of  the  plaintiff  to  acquire  the  prop- 
erty in  that  mode,  the  purpose  for  which  it  is 
sought  to  be  taken,  a  description  of  the  prop- 
erty, and  the  names  of  all  persons  interested 
therein,  who  are  to  be  made  defendants  aud 
brought  into  court  by  the  service  of  a  sum- 
mons or  other  process,  as  in  other  cases  is  pro- 
vided by  law.    It  provides,  in  the  first  instance, 
for  the  ascertainment  of  the  amount  of  com- 
pensation ortlamagcs  by  a  commission  of  three 
neeholders,  but  also  that  before  the  appoint- 
ment of  such  commissioners  any  defendant  msy 
demand  a  Jury  of  six  freeholders  residing  io 
the  county,  to  ascertain,  determine  and  ap* 
praise  the  damages  or  compensation  to  be  al- 
lowed, and  prescribes  in  such  case  the  mode  of 
trial,  at  which  the  court  or  ludge  shall  presi'le 
in  the  same  manner  and  with  like  power  as  in 
other  cases;  that  evidence  shall  be  admitted  or 
rejected  by  the  court  or  judge  according  to  the 
rules  of  law;  and  at  the  conclusion  of  the  evi- 
dence that  the  matters  in  controversy  may  be 
argued  by  counsel  to  the  jury,  and  at  the  con- 
clusion of  the  argument  that  the  court  or  judge 
shall  instruct  the  jury  in  writing  in  the  same 
manner  as  in  cases  at  law;  that  motions  for  a    { 
new  trial,  and  to  set  aside  the  verdict,  may  bo 
made  ana  heard  as  in  other  cases;  that  an  ap- 
peal may  be  taken  to  the  supreme  court  in  the 
same  manner  as  provided  by  law  for  taking 
appods  from  the  district  court  to  the  supreme 
court;  and  that  a  writ  of  error  from  the  su- 

greme  court  shall  lie  in  every  such  case  to  bring 
1  review  the  final  determination.    Such  a  pro- 
ceeding, according  to  the  decision  of  this  court  in 
KofilY.  U.  8. 91 U.  S.  867  [23:449],  is  a  suit  at  Uw 
within  the  meaning  of  the  Constitution  of  the 
United  States  and  the  Acts  of  Congress  confer- 
ring jurisdiction  upon  the  Courts  of  the  United 
States.  In  Mississippi  d  Bum  River  B*om  Of.v. 
Patterson,  98  U.  S.  408, 406 [25:206. 207],  speak- 
ing of  a  judicial  proceeding  to  appropriate  pri- 
vate property  to  a  public  use  and  to  fix  the 
compensation  therefor,  it  was  said:    "If  that 
inquiry  take  the  form  of  a  proceeding  before 
the  courts,  between  parties,  the  owners  of  the 
land  on  one  side,  and  the  company  seeking  the 
appropriation  on  the  otlicr,  there  is  a  contro- 
versy which  is  subject  to  the  ordinary  inddcnis 
of  a  civil  suit:"  and  among  such  incidents,  it 
was  held  in  that  case,  was  the  right,  on  the 
ground  of  citizenship,  to  remove  it  from  r^siate 
to  a  federal  tribimal  for  liearing  and  determi- 
nation.   The   same  point    was  ruled    in  the 
Pacifc  BaiiroadBemovalCftses.  115  U.  S.  1. 18 
[29:819,  825].    In  Gaines  v.  Fuentes,  92  U.  S. 
20  [28:5281,  it  was  held  that  a  controversy  be- 
tween citizens  is  involved    in  a  suit  whenever 
any  property  or  claim  of  the  parties  capaWc  of 
pecuniary  estimation  is  the  subject  of  liti<^tion 
and  is  presented  by  pleadings  for  judicial  de- 
termination. 

The  fact  that  the  Colorado  Statute  provides 
for  the  ascertainment  of  damages  by  a  com- 
mission of  three  freeholders,  unless  at  the  hear- 
ing a  defendant  shall  demand  a  jury,  does  not 
make  the  proceeding  from  its  commenccmeDt 
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BDj  tbe  1e«s  a  suit  at  Uw  withfu  Uw  mesniogof 
Uke  Constitution  and  Acts  of  Congress  and  tlie 
previous  decUons  of  this  court.  The  Nppol^^ 
ment  of  llie  coininisaioiiera  ti  Eot,  na  In  the 
case  of  Mittimppi  A  11.  B.  Boom  Co.  t.  i^tbr- 
ton  tnd  the  Pa^eBaiiroadllemoDalCaMit  step 
taken  by  tlie  parly  seetlDi;  to  mahe  tbe  appro- 
priation «s  parte,  and  antMedentto  the  actual 
[SOO]  commeDmneat  of  the  adversary  proceeding 
inter  partei,  which  conatitut^  a'  suit  in 
which  the  coQtroveray  takes  on  the  form  of  a 
judicial  proceeding;.  Because  under  the  Colo- 
rado Ian  (he  appotntment  of  the  commissioners 
Is  a  step  in  tlie  suit  after  the  filing  of  the  pe- 
tition and  the  service  of  summons  upon  the  de- 
fcndaaL  It  is  an  adversary  Judicial  proceed- 
ing from  the  beginning.  The  appointment  of 
commicaioners  to  ascerlain  the  compensation  is 
only  one  of  the  modes  by  which  it  is  to  be  de- 
termined. The  proceeding  is,  iLerefore,  a  suit 
at  law  from  the  time  of  the  filing  of  the  peti- 
tion and  tbe  service  of  process  upon  the  de- 
fendant. 

The  precise  question  Involved  here  waa 
passed  upon  and  satisfactorily  dealt  with  by 
-  the  drcult  Judgeln  the  Circolt  Court  for  the 
District  of  Colorado  In  the  case  of  tlie  Colorado 
Midland  Bailaay  Co.  v.  Jotiei.  29  Fed.  Rep. 
198,  and  by  the  Circuit  Court  for  the  Western 
District  of  Michigan,  by  the  Dittriet  Judgi 
Brown,  In  tbe  case  of  Mineral Rangt  R.  Co.  v. 
DttToii  <ti.  5.  Copper  Co.  20  Fed.  Itep.  515. 

Tht  aue  icat  properly  removed,  and  the  mo- 
tion to  remand  errontovilg  granted.  The  judg- 
ment (if  tlie  Cirotiit  Covrt  tJierton  it  arfordin^ 
reverted,  and  theeautt  remttndedto  Vit  Circuit 
CburC,  viith  direetioiit  to  proceed  therein. 


UNION  RAILROAD  COMPANY  OP  BAL- 
TIMORE, Spft., 
*. 
JAMES  J.  DULL  bt  al.,  Admi*.  e.  I.  a.  of 
SAUtJBL  H.  SaoxKAKBB;  bt  AL. 
(Bee  a  C.  Beporter'i  ed.  178-inj 

Bngituer,  reeeimng  ben^  flvm  eontraet—ean- 
eeling  an  eiteeuied  eonWaet,  in  equitg. 


«  aooeptanoe  of  part  i 


LThe  K        

awarded  to  one  iDterested  In  a  i 
Mnunlon  or  a  portion  of  a  raUroad,  i 
enalneer  ot  the  railroad  comnuir,  c 
■umcMDt  Brouad,  In  equi^.  Tor  sel 
award  or  a  sum  due  on  the  eontnic 
meot  entered  pursuant  thereto,  wbt 
ant  eDKlneer  had  no  lotereat  In  tbe 
mmde.  and  did  not  lepieaent  tbe  a 
maklnf  of  tbe  eontnot,  and  bad  e 
while  la  the  servloe  of  tbe  eompi 
--—•-•—  irooDtrolot  the  work,  u. 


t,  OanoellDg  an  eteouled  oontraat  la  an  exertion 
ot  tbe  moat  extraonUiiarj  power  ot  a  oourt  ot 
equity,  whieb  ought  not  to  be  ezerolsed  ezcejit  In 
a  clear  ease,  and  never  for  an  alleged  fraud,  unleae 
tbe  fraud  be  made  eleorl;  to  apnear;  never  for 
alleged  falae  repreaentatloDB.  unleaa  their  falaltv  la 
eertalnl;  proved,  and  unlea  tbe  complainant  hai 
been  deceived  and  Injured  by  them. 

ATgvedSin.}B,ie,18ff7.  Decided  Jan.  16, 1S88. 


\  tbe  United  States  for  the  District  of 
ISl  V,  s. 


Maryland,  dismissing  a  bin  filed  by  appellant 
to  set  aside  a  contract.    Affirmed. 
The  facts  and  case  an  fully  staled  In  tha 

Metrrt.  Tliomai  W.  Ball,  Oliaj-Iea  Mar> 
•hKU.  Bernard  Garter  and  WiUl«m  A. 
Fisher,  for  appellant; 

Contracts,  to  which  officers  or  trusted  em- 
ployees of  corporslions  are  parties  in  their 
own  behalf,  are  ordinarily  not  enforceable;  but 
when  tbe  connection  of  such  offlcera  or  em- 
ployeee  with  them  has  been  concealed  they  are 
void  to  all  Intents  and  purposes,  if  the  com* 
pany  elects  so  to  treat  (hem,  without  any  in- 
quiry whether  the  coiiipnny  has  been  in  fact 
injured,  and  no  rights  can  be  maintained  by 


Co.  4  Cent.  Rep.  191.  103  N.  T,  58;  Aberdeen 
B.  W.  Go.  T.  Blakie,  1  McQueen,  H.  LCaa.  461; 
Oiilett  V.  Peppereorne,  8  Beav.  78,  84;  Kvro- 
pean  *  N.  A.  B.  Co.  v.  Poor,  S9  Maine,  2:7. 
881;  Bf/an  v.  Leatenieorth.  A.  ■£  JT.  W.  B.  Co. 
SI  Kan.  898;  J^int  etc.  R.  Co.  v.  Deieey,  11 
Mich.  487,  488;  Panama  etc.  Trf.  Co.  v.  India 
Svbber  Tel.  Woilci  Co.  L.  B.  10  Cb.  App.  S15, 
530,025;  Harrington-i.  Victoria  Graving Dnek 
Co.  L.  R.  8  Q.  B.  Div.  649;  WardeU  v.  Uniim 
ftw.  a  R.  Co.  108  n.  8.  651  (28:  509);  Thomru 
V.  Brovntiae  etc  R.  R.  Co.  109  U.  S.  523  (87: 
1018). 

Ellicotf  •  clandestine  Interest  In  the  profits  of 
tbe  contract  Introduced  an  element  fatal  to  ita 
existence,  wbetbar  tbe  Interest  began  wllb  the 
contract  or  arose  afterwarda. 

14  Hlcb.  487, 488;  31  Ean,  398;  L.  R  10  Ch. 
App.  528-528,  and  Vice  OAaneeilor  Malin's 
Judgment,  SSI,  632,  In  the  note. 

A  court  of  equity  will  relieve  against  » 


fraudulent  contract  after  It  baa  been  executed. 

Grymet  v.  Sander*,  98  U.  S.  82  (28;  801); 
Hammond  v.  Fmnoek.  61  N.  Y.  158. 

The  drcumstancea  wblcb  rendered  tbe  COD- 
tracts  void  were  concealed  from  the  complalii- 
ant  nntU  after  tbe  judgment  bad  obtained  In 
such  a  case  a  court  of  equity  ought  to  grant  re- 
lief and  enjoin  the  defendants,  even  after  tba 
judgment  at  law. 

8  Story.  Eq.  gS  887.  894;  Marine  Int.  Co.  v, 
Bodgton,  11  U.  8.  7  Cranch.  888,  88B  (8:  868); 
Hendriekion  v.  BineJttes,  58  U.  B.  17  How.  445 
(16: 134);  Orim  v.  Bandies,  94  tJ.  8.  668  (34: 
21^;  Smith  V.  Richardt,  88  U.  S.  IS  Pet.  88 
(10:  47). 

Meiirt.  NeTstt  Steele  and  Artbar  W. 

[»ehen,  for  appellees: 

Tbe  answers,  being  responsive  to  the  alleKa- 
tions  of  tbe  bill,  must  be  taken  to  be  true.  In  Uie 
■twence  of  counlerraillng  proof  to  tbe  contrary, 
by  tbe  satisfactory  teetimony  of  two  witnesses, 
or  (d  one  witness  and  corroborating  drcum- 


heei  V.  Boneetett,  8S  V.  B.  18  Wall.  1 
Forly-Pirst  Equity  Rule;  2  Story.  Eq.  g  1538. 

General  allegations  of  fraud  amount  to  notb- 
ing. 

Ambler  v.  Choteau,  107  TT.  B.  691  (37:  834). 

This  is  an  executed,  not  executory,  oontncL 
Reaciaaion  is  impossible. 

Pollock,  Contracts,  641;  Clarke  t.  Bietton, 
ill 


17d-188 


BUFBBMB  CODfiT  OF  TUB  UNITED  STATBiL 


[175] 


£1..  Bl.  &  El.  148;  GrymM  v.  Sanden^  U.  S. 
55  (28: 708):  JVtfftWt  v.  Matfarland,  92  U.  6.  103 
(23:  471);  Ljfon  v.  Bertram,  61  U.  8.  20  How. 
154  (16:  849):  Houghton  v.  JVash,  64  Maine,  477; 
Macon  v.  Huff,  60  Ga.  221;  Western  Bank  of 
Seotlatid  V.  Addie,  L.  R  1  H.  L.  8c.  146;  Be 
Jioj/al  Brituh  Bank,  Miw&r^a  Oa$e,  4  De  Gex  & 
J.  586. 

Contracts  impeached  for  fraud  are  only  void- 
able, if  the  other  party -can  be  remitted  to  bis 
former  state. 

Urguha/rt  y.  Maepherson.  L.  R  8  App.  Cas. 
881. 

There  must  be  a  fraud  committed  by  the  de- 
fendant, and  a  damage  resulting  from  sudi 
fraud  to  the  plaintiff. 

1  Story.  Eq.  §  203. 

Canceling  an  executed  contract  is  an  extra- 
onlinarv  power  and  ought  not  to  be  exercised 
except  in  a  clear  case. 

AUarUic  Ddaine  Oo.  y.  Jamei,  94  U.  B.  214 
(24:  114). 

A  fraud  which  did  not  exist  at  the  thpe  of 
the  making  of  the  contract  could  not  vitiate  it 

Hale  V.  Continental  L.  Ins.  Co,  IS  Fed.  Rep. 
860;  Panama  d  8.  P.  Tel.  Oo.  y.  India  Bather, 
G.  P.  <fc  Tel.  Worke  Go.  L.  R  10  Ch.  App.  581; 
Oniom  y.  Co?ien,  2  Uem.  A  M.  861. 

Tlic  award  and  the  judgment  in  this  case 
coii8iitute  a  conclusive  bar  to  the  relief  sought 

If.  8.  y.  Throckmorton,  98  U.  8.  61,  65-68 
(25:  98,  95,  96):  i^lbtMr  v.  Uo^d,  10  Ch.  Div. 
827:  a.  0.  27  Week.  Rep.  496. 

Mr.  Justice  HarUtn  deUvered  the  opinion  of 
fhe  court: 

This  suit  was  brought  by  the  appellant  in  the 
Circuit  Court  of  Baltimore  City,  and  was  sub- 
sequently removed  into  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland. 
Its  principal  object  was  to  obtain  a  decree  set- 
ting aside,  as  void  against  the  appellant,  certain 
construction  contracts  between  the  Union  Rail- 
road Company  of  Baltimore,  James  J.  Dull, 
William  M.  Wiley,  andR  Snowden  Andrews;  a 
contract  of  arbitration  between  that  ComMnv 
and  James  J.  Dull,  surviving  partner  of  Will- 
iam M.  Wiley,  together  with  the  award  of  the 
arbitrators,  and  the  Judgment  entered  pursuant 
thereto;  and,  also,  a  written  agreement  between 
the  Canton  Clompany  of  Baltimore  and  James 
J.  DuU,  surviving  psurtner  of  Willimn  M.  Wilev, 
together  with  certain  promissory  notes  given  in 
execution  of  the  last  named  agreement  A  part 
of  the  relief  asked  was  a  decree  compelling 
James  J.  Dull,  as  surviving  partner,  Hamud 
H.  Shoemaker  (now  deceased,  and  whose  ad- 
ministrators with  the  will  annexed  are  before 
the  court)  and  John  Ellicott,  to  refund  certain 
sums  which  they  bad  received  on  account  of 
the  Judgment  based  upon  said  award  and  on 
said  promissory  notes. 

The  defendants.  Dull,  Shoemaker  and  Elli- 
cott, were  required  to  answer,  and  did  answer, 
under  oath,  not  only  the  material  allegations 
of  the  bUl,  but  various  special  interropatories 

Eropounded  to  them.  Upon  final  heanng,  the 
1  junction  granted  at  the  commencement  of 
the  suit  was  dissolved  and  the  bill  dismissed. 
Of  that  decree  the  appellant  complains. 

Stating  only  such  facts  as  are  clearly  estab- 
lished by  the  answers  made  under  oath  ( Vigei 
T.  Hopp,  104  U.  8.  441  [26:765];  2  Story,  £q. 
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§  lu38),  by  the  exhibits,  and  by  the  depositions, 
the  case  lief  ore  us  is,  in  substance,  as  follows: 

On  the  first  day  of  May,  1871,  the  Railroail 
Company  made  a  written  agreement  with  Dull. 
Wiley  and  Andrews,  for  the  con^ruction  by 
those  parties,  for  the  prices  and  upon  the  terms 
therein  stated,  and  to  the  satisfaction  and  ac- 
ceptance of  its  chief  engineer,  of  the  giadaatioD 
and  masonry  of  section  1  of  said  railroad,  in- 
cluding a  tunnel  under  the  bed  of  Hoffman 
Street,  in  the  City  of  Baltimore,  and  such  other 
work  as  might  be  necessary  to  finish  that  sec- 
tion in  accordance  with  the  specifications  and 
agreeably  to  such  directions  as  might  be  dveo 
by  the  company's  chief  engineer,  or  by  lus  as- 
sistant in  charge  of  the  work  for  the  time  beine. 
The  contractors  agreed  to  complete  the  wohl 
on  or  before  January,  1873,  the  parties  exraess- 
ly  stipulating  that  the  time  so  named  snouid 
be  of  the  essence  of  the  contract 

On  the  first  of  May,  1871,  the  parties  entered 
into  a  supplementary  agreement,  providing  for 
the  indemnification  of  the  Company  against  iSX 
claims  or  damases  arising  from  the  timnel  or 
excavation  work  under  Uie  bed  of  Hofltmau 
Street 

Shortly  thereafter,  Andrews,  with  the  con- 
sent of  the  Company,  assigned  and  released  to 
Dull  and  Wiley  all  his  hiterest  in  the  original    ( 
and  supplemental  agreements. 

On  the  20th  of  December,  1875,  Wiley  hav- 
lag  died,  and  Dull,  as  surviving  partner,  liaving 
instituted  suit  against  the  Railroad  Company  iu 
the  Baltimore  Caty  Court,  a  written  agmement 
was  entered   into  between  the  Ck>mpany  and 
Dull,  as  such  surviving  partno-,  which  is  at  the 
foimdation  of  the  present   litigation.     That 
agreement  redtes  the  completion  of  the  work 
covered  by  the  original   and   supplemental 
agreements  of  May  and  July,  1871;  the  <daim 
by  Dull  of  a  large  balance  due  him  as  surviving 
partner;  a  dispute  between  the  parties  as  to 
what  was  due  from  the  Railroad  Company  un- 
der said  contracts  of  construction,  as  well  as 
for  work  done  and  materials  fumUhed  by  the 
contractors;  the  claim  of  Dull,  as  surviviiii^ 
partner,  to  be  paid  for  certain  stone  used  by 
the  contractors,  in  addition  to  what  was  re- 
quired by  said  agreements;  the  daim  of  \h» 
Company  that  the  contractors  had  not  finished 
tJie  work  within  the  time  stipulated,  and  in  a 
substantial  manner,  to  the  satisfaction  and  ac- 
ceptance of  the  chief  endneer  or  his  assistant 
in  charge  of  the  work  for  the  time  being;  its 
claim  that  it  had  been  compelled  to  pay  dam- 
ages against  which  the  contractors  could,  with 
duo  care,  have  guarded  them;  and  the  claim  of 
the  Company,  ttiat,  after  deducting  its  said  dc 
mands,  ft  was  entitled  to  recover  a  balance. 
By  this  agreement,  all  matters  of  difference 
between  the  parties,  and  their  respective  claims. 
against  each  other,  were  referred  to  the  arbi- 
tration of  indifferent  persons  to  be  chosen  as 
follows:  one  by  each  party,  the  two  thus  chosen 
to  select  a  third  arbitrator,  and  no  one  of  the 
arbitrators  to  be  a  lawyer.    The  arbitrators 
were  authorized  to  determine  such  matters  of 
difference,  and  award  what  sum  should  be  paid 
by  the  Railroad  Company  to  Dull,  or  by  tiie  lat- 
ter to  the  former,  and  the  award  to  be  "  final 
and  conclusive  in  the  premises." 

The  agreement  further  provided  that  the  ac< 
tion  of  Dull,  then  docketed  in  the  Baltimore 
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City  Court,  thouM  by  rule  of  court,  "  be  iub- 
milled  and  referred  to  the  award  and  arbitra- 
[177]  meDt  of  tbc  said  three  arbitrators,  whose 
award,  or  the  award  of  a  majority  of  them  in 
the  premises,  shall  be  returned  to  said  court, 
to  the  end  that  Judgment  may  be  given  therein 
in  accordance  with  the  provisions  of  article 
Vn  of  the  Maryland  Code  of  Public  General 
Laws;"  further,  that  the  true  construction, 
meaninf^  and  extent  of  certain  covenants  in  the 
supplemental  agreement  should  be  finaUy  and 
conclusively  determined  by  Alexander  Sterling, 
Jr.,  Esquire. 

Pursuant  to  this  agreement,  Henry  Tyson 
'  and  Robert  K.  Martin  were  selected  bv  the  par- 
lies respectively,  as  arbitrators.  They  con- 
curred in  selecting  H.  D.  Whitcomb  as  the 
third  arbitrator.  By  consent,  an  order  was 
passed  in  the  Baltimore  City  Court,  referring 
the  case  pending  there  to  said  arbitrators. 
Upon  full  examination  of  all  matters  and 
claims  in  dispute,  they  unanimously  awarded 
$54,159.50  to  be  {Kdd  by  the  Company  to  Dull; 
and  Judgment  for  that  amount  was,  accord- 
ingly, entered  in  the  Baltimore  City  Court,  on 
the  11th  of  January,  1877,  in  favor  of  Dull,  )3ur- 
▼iving  partner  of  Wiley. 

On  the  25th  of  February,  1877,  a  wrlft'^en 
agreement  was  entered  into  between  Dull  and 
the  Canton  Company  of  Baltimore,  whereby 
the  former  agreed,  among  other  things,  to  delay 
action  upon  ois  Judgment,  and  to  accept  paj- 
mentof  tne  balance  then  due  upon  it — $47,5^.  16 
-4W  foUows:  $5,000,  July  2, 1877;  $10,000, 
Febnuuy  7, 1878;  $14,000,  February  7,  1879; 
$18,562. 15,FebruarT  7, 1880;  for  which  amounts 
the  Union  Railroad  Compmiy  executed  to  Dull 
its  promissory  notes,  as  well  as  interest  notes 
for  $l,276.8ft,  $1,298.14,  $976.86,  $998.14. 
$556.86,  and  $556.14.  These  notes,  principal 
and  interest,  were  guarantied  by  the  Canton 
Con>pany.  The  latter  agreed  that  it  would 
pay  each  note  within  one  week  after  default  by 
the  Raflroad  Company.  Dull  reserved  the  right, 
in  addition  to  his  recourse  on  the  Canton  Com- 
pany, to  sue  out  execution  on  his  Judgment 
against  the  Railroad  Company  for  any  balance 
due  thereon  at  the  time  of  default  in  paying  any 
of  said  notes  at  maturity. 

The  present  suit  was  brought  on  the  10th  of 

Februsjry,  1879,  at  which  thne  all  of  said  notes, 

principal  and  interest,  had  been  paid,  except 

riTRi    ^^^"^  "^®  the  10th  of  February,  1879,  and  after 

L  ^  'oj    y^  ^}^^     yj^^  Y^y^  already  indicated  what  the 

general  object  of  the  suit  is,  and  the  extent  to 
which  the  appellant  asks  relief.  The  principal 
grounds  upon  which  it  proceeds  are,  that  at  the 
time  the  construction  contracts  and  the  spedfi- 
catioDs  and  other  paoers  connected  therewith 
were  prepared  for  biddings,  and  at  the  time  of 
the  execution  of  those  contracts,  Charles  P. 
Manning  was  the  chief  engineer  and  John  £111- 
oott  the  assistant  engineer  of  tlie  Railroad  Com- 
pany; that,  by  reason  of  Manning's  absence 
durug  long  periods  in  Ohio,  the  preliminary 
arrangements  for  the  biddinffs,  the  interviews 
with  the  parties  proposing  to  bid,  the  construc- 
tion contracts,  and  the  general  superintendence 
of  the  work,  for  some  months  after  its  com- 
mencement, was  left  almost  enthrely  to  Ellicott, 
in  whom  the  appellant  and  Manning  had  the 
fullest  confidence;  that  Ellicott  remained  in 
that  position  for  about  a  year,  when  he  left  ap- 
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pellanl's  service  because  of  differences  between 
nim  and  Mannine.  who  had  then  returned  to 
Baltimore;  that  Uiere  was  no  Just  foundation 
for  any  of  the  claims  of  Dull  allowed  by  the 
arbitrators;  that  Ellicott  '*  was  presented  and 
sworn  by  the  arbitratora  as  a  dismterested  wit- 
ness on  behalf  of  the  said  Dull,  and  upon  his 
testimony,  mainly  if  not  entirely,  the  said  ai^ 
bitrators  allowed  the  pretended  claim  of  the 
said  Dull,  based  upon  an  allegation  of  the 
change  of  the  model  for  the  construction  of  the 
said  tunnel,  and  also  other  claims  made  by 
the  said  Dull,  to  which  change  said  Ellicott 
testified,  although  in  fact  no  change  was  mado 
of  the  execution  of  said  contract:"  that  Dull 
himself  was  sworn  and  examined  before  the 
arbitrators,  and  testified,  among  other  things, 
that  he  was  the  sole  surviving  contractor,  and 
that  the  only  contractors  h£a  been  said  An- 
>drews,  Wiley  and  himself;  that  it  had  learned 
only  recently  before  the  bringing  of  this  suit 
that,  in  an  action  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Penn- 
sylvania, Dull  admitted,  under  oath,  that  he 
and  Wiley  had  two  secret  partners  in  the  con- 
struction contracts,  "who  retained  their  inter- 
ests until  the  completion  of  the  work  and 
during  said  controversy,  one  of  them  being 
Samuel  M.  Shoemaker,  and  the  other  being 
the  said  John  Ellicott ;'*  that  Dull,  on  the  same 
occasion,  admitted  that  *'  he  had  paid  large 
sums  to  the  said  Ellicott  on  account  of  his  in- 
terest in  the  contract,  but  had  not  yet  fully 
^id  him;'*  that  Ellicott  received  from  Dull  and 
Wiley  on  that  account  at  least  $18,000. 

The  bill  charges  that  the  amount  awarded  to 
Dull  was  "so  awarded  by  virtue  of  the  said  con- 
tracts, and  by  means  of  the  covinous  and  fraudu- 
lent conduct  of  the  said  Dull  and  the  said  Elli- 
cott;" that  the  said  construction  contracts  and 
the  said  arbitration  contract  were  obtained  from 
the  Company  "by  the  fraud,  covin,  and  deceit 
of  the  said  Dull  and  Ellicott,  with  the  knowl- 
edge of  the  said  Samuel  M.  Shoemaker;"  and 
that  the  said  contracts,  and  said  awaid  and 
Judgment,  are  in  equity  void  as  to  the  Com- 
p«D^. 

llie  precise  relations  which  BUicott  held  to 
the  Railroad  Company  and  to  the  work  done  by 
the  contractors,  and  which  existed  between  the 
contractors,  Ellicott,  and  Shoemaker,  are  not 
accurately  or  fully  stated  in  the  bilL  It  is  sat- 
isfactorily shown  that  while  Ellicott,  as  Man- 
ning's assistant,  conducted  preliminary  sur- 
veys, located  the  line  of  the  tunnel  and  the  rail- 
road, and  aided  in  the  preparation  of  speciflca- 
tions,  his  work,  in  that  respect,  was  oone  be- 
fora  the  letting  to  the  contractors,  and  was 
approved  and  adopted  by  the  chief  engineer. 
There  is  no  ground  to  suspect,  much  less  be* 
lieve,  that  in  these  preliminary  matters  any  un- 
due advantas^e  was  given,  or  was  intended  to  be 
given,  by  Ellicott  to  the  contractora.  Before 
the  proposals  were  received,  and  before  the  ad- 
vertisement for  letting,  Manning  returned  to 
Baltimore,  and  thereafter  personally  performed 
the  duties  of  chief  enfiineer.  He  was  present 
at  the  opening  of  the  bids,  and  personally  ex 
amined  the  proposals.  In  the  letting  of  the 
work,  the  Company's  officen  acted  upon  their 
own  Judgment,  ana  without  sugeestion  or  ad- 
vice by  Ellicott.  The  latter  had  no  businesa 
relations  with  Dull,  Wiley  or  Andrews,  either 
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wheD  they  bid  for  the  work  or  when  it  was  let 
to  them. 

Some  time  after  the  Company  had  made  ita 
contracts  with  Dull,  Andrews  and  Wil^,  the 

riSOl  ^&^ter  proposed  to  Shoemaker,  a  genUeman  of 
largo  means,  that  he  should  have  an  interest  in 
the  profits  to  he  made,  in  consideration  of  his 
fumisbing  some  money  in  the  nature  of  capi- 
tal. Shoemaker  having  the  utmost  confidence 
in  Wiley's  Judgment  and  integrity,  verbally  ac- 
cepted this  proposition.  At  an  early  period  in 
Shoemaker's  lite  he  had  received  valuable  as- 
sistance from  some  of  the  older  members  of 
Ellicott's  family.  This  circumstance  caused 
him  to  feel  kindly  to  Ellicott;  and  when  the 
latter,  at  the  close  of  the  recent  war,  returned 
with  his  family  to  Baltimore,  laboring  under 
serious  financial  embarrassment.  Shoemaker  had 
a  strong  desire  to  sustain  him  in  his  efforts  for 
a  livelihood,  and  did  assist  him  in  various 
ways.  In  his  answer.  Shoemaker  states:  '*And 
when  the  said  Wiley,  unexpectedly  to  this  re- 
spondent, proposed  to  allow  him  an  interest  of 
one  third  in  the  profits  from  the  said  contract, 
this  respondent,  without  attempting  to  estimate 
the  probable  amount  of  such  share  of  profit8,and, 
In  fact,  wholly  uncertain  whether  there  would 
be  any  profits  or  not,  mentioned  the  fact  of  said 
Wiley's  promise  aforesaid  to  add  Ellicott,  and 
at  the  same  thne  told  him  that  if  anything  came 
of  it  he  would  let  him,  Ellicott,  have  one  half 
of  what  this  respondent  should  so  receive. 
There  was  no  contract  or  agreement  of  any 
kind  between  said  Ellicott  and  this  respondent 
on  the  said  subject.  Whatever  benefit  there 
might  be  in  the  offer  or  promise  to  share  what 
might  never  exist,  it  was  made  by  this  respond- 
ent, and  as  this  r^pondent  Ib  well  assured,  was 
accepted  by  the  said  Ellicott,  merely  as  an  act  of 
kindness  on  this  respondent's  part,  without  one 
thought  of  any  relations  exisong  between  the 
•aid  SsUicott  and  the  Union  Railroad  Company. 
Had  this  respondent  been  base  enough  to  en- 
deavor to  bring  about  a  breach  of  trust  on  the 
part  of  one  in  the  service  of  the  complainant, 
as  imputed  in  the  bUl  of  complaint,  it  would 
have  been  impossible  for  him  to  have  thought 
of  presenting  unworthy  inducements  of  Uiis 
sort  to  a  gentleman  of  the  unblemished  reputa- 
tion of  Mr.  Ellicott,  an  intimate  friend  of  this 
respondent  himself,  and  one  for  whom,  on  ac- 
count of  his  character  and  personal  qualities, 
he  entertained  and  had  manifested  a  high  and 
sincere  regard. "  These  statements  are  substau- 
tially  repeated  in  the  dei>osidon  of  Shoemaker, 

[181]  ftDd  we  ao  not  doubt  their  accuracy.  Ellicott, 
referring  to  Shoemaker's  offer,  says  in  his  an- 
swer: "This  respondent  thanked  the  said 
Shoemaker  for  his  kindness,  and  accepted  it 
without  imagining  that  there  was  anyUiing  in 
the  relation  he  temporarily  occupied  to  the  said 
chief  engineer  to  make  u  improper,  or  even 
questionable  so  to  do." 

Under  the  forcing  arrangement  between 
Shoemaker  and  Ellicott,  the  latter  received 
different  sums  from  the  contractors,  aggregat- 
ing $18,098.14.  His  employment  by  Manning 
was  in  the  fall  of  1870.  It  continued  only  for 
about  a  year,  and  ended  nearly  two  years  be- 
fore the  completion  of  the  work  in  question. 
So  far  from  the  interviews  with  parties  propos- 
ing to  make  bids,  the  contracts  founded  upon 
the  accepted  bids,  or  the  general  superintend- 
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enoe  of  the  work  for  some  months  from  Us 
commencement  being  left  almost  entirely  with 
Ellicott,  as  alleged  in  the  bill,  he  swears  in  hb 
answer  (and  the  evidence  is  substantially  to  the 
same  effect)  that  Manning  returned  f  roni  Ohio 
before  the  letting  of  this  work;  improved  the 
specifications;  was  present  to  give  sill  requisite 
information  to  persons  making  inquiries  witli 
a  view  to  proposals;  gave  such  information  and 
performea  the  whole  duty  of  chief  enginecT 
in  connection  with  the  making  of  the  contracts; 
had  the  sole  andexclusi  ve  superintendenceof  tlic 
work  from  the  very  commencement,  the  imme* 
diatc  direction  thereof  being  devolved  upon  Mr. 
Kenly,  the  resident  engineer;  and  that  he,  £11! 
cott,  had  no  charge  of  it  whatever.  He  alao 
states  in  his  answer,  and  the  statement  is  sus- 
tained by  the  evidence,  that  he  "gave  no  in- 
structions to  the  contractors,  made  no  measure- 
ments or  estimates  of  any  of  their  work,  exer- 
cised no  authority  over  them,  and  had  no  part 
at  all  in  the  construction  of  the  said  railroad 
and  tunnel,  his  whole  work  being  either  pre- 
liminary to  the  advertisement  for  proposalB  or 
ofiice  work  whoUy  unconnected  with  the  con- 
tractors or  their  compensation." 

Taking  the  whole  evidence  together,  tb<>  ut- 
most which  can  be  said  is  that  Ellicott  acquired 
or  accepted  an  interest  in  the  profits  of  construc- 
tion contracts  that  were  made  while  he  was  in 
the  employ  of  the  chief  engineer.    But  as  he 
had  no  such  interest  when  the  contracts  were 
made;  as  he  did  not  represent  the  Company  in 
the  making  of  the  contracts;  and  as  he  had  no 
connection,  while  in  the  service  of  the  Compa- 
ny or  of  its  chief  engineer,  with  the  supervi- 
sion and  control  of  Uie  work  under  the  con- 
tracts»  or  with  the  ascertainment  of  the  amount 
due  the  contractors,  it  is  not  percdved  that  his 
mere  acceptance  of  part  of  the  profits  awarded 
to  Shoem&er  affords  any  ground  in  eqaity  for 
setUng  aside  either  the  award  of  187o  or  the 
Judgment  entered  pursuant  thereto. 

The  complainant  attaches  great  consequence 
to  the  fact  that  Ellicott  was  presented  and 
sworn  before  the  arbitrators  as  a  disinterested 
witness  on  behalf  of  Dull,  and  contends  that 
upon  his  testimony,  mainly,  if  not  entirely,  the 
arbitrators  allowed  the  claim  of  Dull,  based  a^ 
on  an  allegation  in  the  change  of  the  model  for 
the  construction  of  thetunnd,  to  which  change 
EUicolt  testified.  It  is  sufficient,upon  this  poiut, 
to  say  that  there  is  an  entire  failure  to  dtscrcd* 
it  the  testimony  of  Ellicott  before  the  arbitrat- 
ors.   Tbere  is  nothing  to  show  that  he  did  not 
state  what  he  believed  to  be  true;  and  accord- 
ing to  the  weight  of  evidence  all  that  he  stated 
before  the  artntrators  was,  in  fact,  true.     l$c> 
sides,  it  is  satirfactorily  shown  that  a  very  atnall 
part  of  the  sum  awarded  to  DuU  was  on  ac- 
count of  the  claim  based  upon  the   alleged 
change  of  the  model  for  the  construction  of  tlic 
tunnel.    Under  these  circumstances  the    facl 
that  the  arbitrators  were  unaware  of  fitlicotC  j 
arrangement  with  Shoemaker  affords  no  gix>«iiii 
to  set  aside  the  award. 

The  relief  which  the  appellant  seeks  Is  eT> 
tirely  wanting  in  equity.  The  Company  Ua 
had  possession  of  ttie  work  done  by  the  con 
tractors  since  its  completion  in  1878.  The  con 
tracts  in  question  have  been  fully  executed 
and  restoration  of  the  parties  to  their  oHi^im 
rights  has  become  impracticable,  if  not  ;nf>r%^ 
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dble.  Ncyertheless,  tlie  Company,  holding  on 
to  all  it  has  received,  asks  the  court  to  dedare 
void  not  only  the  award  of  1876»  the  Jadgment 
of  1877,  and  the  unpaid  notes  ^ven  in  payment 
of  that  judgment,  but  the  origmal  construction 
agreements  of  1871,  and  give  a  decree  for  a  re- 
turn of  all  that  it  paid  in  cash  or  on  the  notes 
guarantied  by  the  Canton  Company;  and  this, 
withoift  suggesting  fraud  upon  the  part  of  the 
arbitrators,  or  proying  that  it  has  been  injured, 
pecuniarily,  by  anything  that  either  the  con- 
tractors or  ElUoott  did  or  said.  The  case  comes 
within  the  rule  laid  down  by  this  court  in  At- 
laniie  Deiaine  Oo.  v.  James,  94  U.  8.  207,  214 
[24: 112, 114]  where  it  was  said:  "Canceling 
an  executed  contract  is  an  exertion  of  the  most 
extraordinary  power  of  a  court  of  equity. 
The  power  ougntnot  to  be  exercised  except  in 
a  dear  case,  and  never  for  an  alleged  fraud,  un- 
less the  fraud  be  made  clearly  to  appear;  never 
for  alleged  false  representations,  unless  their 
falsity  IS  certainly  proved,  and  unless  the  com- 
plainant has  been  deceived  and  injured  l^ 
them." 
I%«  decree  it  termed. 


UNITED  STATES,  Appt, 

9, 

JAMES  K  T.  GLEESON. 

C9ee  8. 0.  Beporter*S  ed«  2S6-800.) 

BuUt  agaimt  UhHed  Statet-^ppeal  therein— 
juriediction  to  review  court  of  daimt, 

L  The  United  States  can  be  sued  for  such  oaosep, 
and  in  such  oourt  only,  as  It  has  by  Act  of  Conffress 
permitted.  Neither  toe  court  of  olatms  nor  this 
court  can  hear  and  determine  any  claim  against 
the  United  States,  except  in  the  cases  and  under  the 
conditions  defined  by  Congress. 

2.  By  section  T07  or  the  Revised  Statutes  an  ap- 
peal is  allowable  on  behalf  of  the  United  States 
from  all  Judgments  in  the  oourt  of  claims  adverse 
to  the  United  States,  and  on  belialf  of  the  plaint- 
iff in  any  case  where  the  amount  in  controversy 
exceeds  SSlOOO. 

8.  This  court  has  no  Jurisdiction  to  review,  upon 
the  merits,  a  iadsrment  of  the  court  of  claims, 
against  the  United  States,  which  appears  upon  its 
face  to  have  been  rendered  **  pro  forma  for  the  pur- 
pose of  an  appeal  to  the  supreme  court,**  for  less 
than  the  aboye  amount,  where  the  opinion  shows 
that  the  judgment  was  against  the  unanimous  opin- 
ion of  the  judges,  and  that  they  wiU  not  consider  it 
a  precedent  for  a  like  decision  in  any  other  case,  al- 
though the  decision  would  affect  a  class  of  cases, 
and  the  question  involyed  is  noveL 

[No.  1064.1 
Submitted  Jan.  4, 1888.  Decided  Jan.  16,  1888^ 

APPEAL  from  a  judgment  of  the  Court  of 
Claims,  in  favor  oi  the  appellee,  a  clerk 
fn  the  Postoffice  Department,  for  arrears  of 
salary.    Betereed. 

Statement  of  the  case  by  Mr.  Jttetice  Gray: 
This  was  an  appeal  by  the  United  States 
from  a  judgment  of  the  court  of  claims  upon 
the  petition  of  James  M.  T.  Qleeson,  a  clerk 
of  the  Postoffice  Department,  claiming  ar- 
rears of  salary.  Upon  the  proofs  in  the  cause, 
the  oourt  of  claims  made  a  finding  of  facts,  in 
flubsti&nce  as  follows: 

On  November  16,  1871,  the  claimant,  by  an 
order  of  the  Postoffice  Department  addressed 
to  him,  was  "designated  a  railway  postoffice 
bead  clerk  on  cars  between  Washington,  D.  C, 

t24  n.  S.  U.  S..  Book  81. 


and  Lynchburg,  Va.  Pay  $1,400  per  annum. " 
He  entered  upon  his  duties  under  that  order, 
and  continued  to  serve  untU  Mav  28, 1888. 

On  August  14,  1876,  one  .of  the  blank  print- 
ed forms,  used  by  the  department  to  notify 
railway  postoffice  head  clerks  of  a  reduction 
of  their  pay,  and  copied  below,  was  filled  up 
by  inserting  the  words  and  figures  in  brackets. 

"Postoffice  Department,  Washington,  D.  C. 
August  [24],  1876.  FJ.  M.  T.  Qleeson.  R.  P. 
O.  head  clerk,  Wash&gton,  D.  C]  Sir:  The 
Postmaster-General  has  changed  your  pay  as 
R  P.  O.  head  clerk  between  [Washington,  D. 
C,  to  Lynchburg,  Va.,]  from  $[1,400]  to 
$[1,800]  per  annum,  to  take  effect  on  and  after 
Aufl:ust  1, 1876. 

Very  Respectfully,  etc.,  [James  H.  Marr, 
Acting!  First  Assistant  Postmaster-OeneraL" 

On  June  12, 1879,  the  first  assistant  poet- 
master-general  made  an  order  to  reduce  the  pay 
of  the  claimant  and  three  others,  "head  clerkis 
on  the  cars  between  Washington,  D.  C,  and 
Lynchburg.  Va.,  from  $1,800  to  $1,240  per  an- 
num, from  the  first  to  the  80th  day  of  June, 
1879,  hiclusive." 

The  clainumt  received  these  notices  and  or- 
ders, and  received  full  pay  in  accordance  there- 
with. From  August  1,  1876,  to  July  81,  1882, 
his  salary  was  reduced  from  $1,400  to  $1,800 
per  annum,  and  for  the  month  of  June,  1879, 
a  further  reduction  was  made  from  $1,8^  to 
tl,240per  annum,  the  whole  amount  of  the 
deductions  being  $597.84. 

The  further  proceedings  of  the  court  of 
claims  appeared  by  the  transcript  certified  by 
its  clerk  to  this  court,  to  have  been  as  follows: 

Its  conclusion  of  law  was  in  these  words: 
"And  upon  the  foreffoin^  findings  of  fact,  it 
appearing  that  the  dedsion  in  this  case  will 
affect  a  class  of  cases,  and  that  the  statutory 
question  involved  is  novel,  the  court  decides, 
for  the  purpose  of  an  appeal  to  the  supreme 
court,  that  the  claimant  should  recover  the 
sum  of  f597.84." 

One  of  the  judges,  in  behalf  of  the  court, 
delivered  the  following  opinion: 

"It  has  been  the  rule  and  usage  of  this  court, 
when  the  determination  of  a  new  question  will 
affect  a  class  of  cases,  in  none  of  which  a 
claimant,  by  reason  of  the  smallnessof  his  de- 
mand, will  have  a  right  of  appeal,  to  render  a 
judgment  pro  forma  against  tiie  Government  in 
one  case,  to  the  end  that  the  question  may  be 
examined  and  the  rights  of  all  parties  deter- 
mined by  the  supreme  court.      $$ 

"In  the  present  instance,  the  question  is  novel, 
and  the  claimants  are- a  deserving  class  of  offi- 
cials, whose  skiU,  diligence  and  honesty  affect 
the  entire  community  probably  more  than  the 
personal  services  of  any  other  officers.  If  this 
case  were  to  receive  a  final  decision  in  this 
court,  my  own  conclurion  would  probably  be 
adverse  to  the  claimant.  To  me  it  seems  clear 
that  the  postmaster-general  had  authority  to 
reduce  the  claimant's  compensation  prospect- 
ively, whose  continuation  in  the  railway  mail 
service  must  have  been  upon  the  terms  pre- 
scribed; but  it  does  not  seem  more  clear  than 
other  class  cases,  which  have  been  sent  to  the 
supreme  court  in  the  same  way,  and  in  some 
of  which  the  supreme  court  has  thou^t  oth- 
erwise. Twenty  Per  Cent  Oases,  4  Ct.  CI.  227; 
9  Ot.  OL  108. 

27  4f 


[256] 


[«W] 


25(1^-260 


SUFBEMB  COUBT  OF  THB  UNITED  STATES. 


Oct.  Teiui, 


"The  other  members  of  the  court  desire  to 
have  it  understood  that  their  opinion  Is  adverse 
to  the  claimant  upon  the  merits,  and  that  if 
any  other  case  of  this  class  shall  be  brought  to 
a  hearing  before  Che  question  inyolved  be  de- 
termined by  the  supreme  court,  the  decision 
pro  forma  now  rendered  will  not  fiirnish  a  prec- 
edent for  a  recovery, 

"The  judgment  of  the  court  is  that  the 
claimant  recover  of  the  defendants  the  sum  of 
$597.84." 

Final  judgment  was  entered  in  this  form: 
"At  a  court  of  claims  held  in  the  City  of 
Washington,  on  the  24th  day  of  January,  A.  D. 
1887,  it  was  ordered  that  judgment  pro  forma 
for  the  purpose  of  an  appeal  to  the  supreme 
court  be  entered  as  follows: 

"The  court,  on  due  consideration  of  the 
premises,  find  for  the  claimant,  and  do  order, 
adjudge  and  decree  that  the  said  James  M.  T. 
Oleeson  do  have  and  recover  of  and  from  the 
United  States  the  sum  of  five  hundred  and 
ninety-seven  and  ^  dollars  ($597.84)." 

Messrs,  A.  H.  Garland.  Atty-Oen,,  Rob- 
ert A.  Howard*  Asst,  Atty-Oen.,  and  F.  P. 
DeweeSf  Asst,  Attorney,  for  appellant: 

The  court  below  erred  in  ordering  that  judg- 
ment pro  forma  for  the  purpose  of  an  appdu 
to  the  supreme  court  be  entered. 

U,  8.  V.  Stone,  89  U.  8. 14  Pet.  525  (10:572); 
U.  8.  V.  Cliicano,  48  U.  8. 7  How.  192  (12: 
Webster  v.  Cooper,  61  U.  S.  10  How.  54  (18: 
DanielsY,  Chicago  A  R.  L  B.  R  Go.  70  JJ, 
8  Wall.  255  (18:^;  U.  8.  v  Meigs,  95  U.  8. 
749  (24:578). 

In  the  present  case  the  entry  of  judgment 
pro  forma  was  wholly  unnecessary,  as  the  five 
judges  were  unanimously  of  a  contrary  opin- 
ion on  the  merits.  Had  the  judge^  been  (Uvid- 
ed,  it  might  have  been  excusable,  if  legal. 

Ex  parte  Gordon,  66  U.  S.  1  Black.  503(17: 
184);  Bell  v.  C  8.  9  Ct.  CI.  808;  Bakery.  U.  8. 
4  (X  CI.  227;  ifarcft*  v.  U,  8.  5  Ct.  CI.  525; 
Tioenty  Per  Gent  Cases,  80  U.  8.  13  Wall.  668 
(20: 707);  Mallory  v.  U.  8,  8  Ct.  CL  257. 

Theproposition  that  under  the  terms  of  sec- 
tion 4025,  K.  S.,  the  comoensation  for  railway 
postofiSce  head  clerks  is  nzed  at  $1,400  per  an- 
num is  not  warranted  by  the  wonk  or  the  spir- 
it and  meaning  of  the  law.  The  meaning  of 
the  Legislature  is  to  be  ascertained  from  the 
language  of  the  statute. 

Wiggv,U.  8.  Dov.  Ct  CI.  157. 

The  court  can  only  declare  what  the  law  is, 
not  what  it  ought  to  be. 

Beatty  v.  JJ.  8,  Dev.  Ct.  CL  167,  158. 

Messrs.  Robert  C.  Schenek*  Freeman  <ft 
Money  and  MeOrete  d  8maU,  for  appellees: 

The  cases  cited  do  not  oustain  the  objection 
that  the  court  below  erred  in  entering  a  judg- 
ment pro  forma  for  the  purpose  of  an  appeal 
to  the  supreme  court 

TT.  8,  V.  Stone,  89  U.  8.  14  Pet  525  (10: 572); 
Daniels  v.  C/tieago  dk  R 1.  R.  B.  Co,  70  U.  8. 
3  Wall.  258  (18:  225);  U.  8.  v.  Chicago,  48  U. 
S.  7  How.  185  (12:  660);  BeU  v.  XT.  8.  9  Ct  CI. 
314;  TtcentyPtr  Gent.  Cases,  87  U.  8.  20  Wall. 
181  (22:  339). 

The  practical  construction  ^ven  to  a  statute 
by  the  public  officers  of  the  State,  and  acted 
upon  by  the  people  thereof,  is  to  be  consid- 
ered and  is  perhaps  decisive  in  case  of  doubt 
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Union  Ins.Oo,  v.  Hoge,  62  U.  8.  21  How.  85 
(16:61);  Broum  v.  U.  8.  118  U.  8.  668  (28:1079) 
Converse  v.  U  8. 62  U.  S.  21  How.  468  (16:192) 
U.  8.  V.  Kirby,  74  U.  8.  7  Wall  482  (19:278) 
Wilberforce,  Stat  Laws,  88. 


Mr.  Jusiiee  Qvmy  delivered  the  opfaiion  of 
the  court: 

The  United  States  can  be  sued  for  suck  causes 
and  in  such  courts  only  as  they  have  by  Act  of 
Congress  permitted.  Neither  the  court  of  I' 
claims  nor  this  coiut  can  hear  and  determine 
any  claim  against  the  United  States,  except  in 
the  cases,  and  under  the  conditions,  defin^  by 
Congress. 

By  section  1059  of  the  Revised  Statutes,  the 
court  of  claims  had  jurisdiction  to  hear  and  de- 
termine the  claim  of  Qleeson.  The  juriadio- 
tion  of  this  court  over  it  depends  upon  the  pro- 
vision of  section  707,  by  which  "  An  appeiu  to 
the  supreme  court  shall  be  allowed  on  behalf  of 
the  United  States  from  all  judgments  of  the 
court  of  claims  adverse  to  the  United  States, 
and  on  behalf  of  the  plaintiff  in  any  case  where 
the  amount  in  controversy  exceeds  $8,000." 

Congress  has  thus  clearly  manifested  its  wfll 
that  in  any  cause  where  the  amount  in  contro- 
versy does  not  exceed  $8,000,  the  United  States 
alone  shall  have  a  right  of  appeal;  and  that  if 
the  opinion  of  the  court  of  chdms  in  such  a 
cause  is  adverse  to  the  claimant  a  final  uid 
conclusive  judgment  shall  be  rendered  against 
him  in  that  court 

By  the  existing  statutes  Congress  has  neither 
made  nor  authorized  an  executive  department 
or  the  court  of  claims  to  make  the  appellate 
jurisdiction  of  this  court,  over  claims  againsi 
the  United  States  for  $8,000  or  less,  to  depend 
upon  the  question  whether  the  decision  will 
affect  a  cla^  of  cases;  and  the  omission  is  the 
more  significant,  because  former  statutes  gave 
this  court,  on  Uie  certificate  of  the  presiding 
justice  of  the  court  of  claims,  appellate  juris- 
diction,  and  the  court  of  claims,  on  a  submission 
by  an  executive  department,  original  iurisdio- 
tion  of  claims  of  such  an  amount,  where  the 
deciiAon  would  affect  a  class  of  cases,  or  furnish 
a  precedent  for  the  future  action  of  any  exec- 
utive department  in  the  adjustment  of  a  clns» 
of  cases.  Actsof  March  8, 1868,  chap.  92,  g  5» 
12  Stat  at  L.  766:  June  25,  1868,  chap.  71» 
§§  1,  7,  15  Stat  at  L.  75,  76;  R.  8.  §  1063;  Act 
of  March  8,  1887,  chap.  859,  §§  9,  12,  24  8tat. 
at  L.  507. 

In  the  transcript  certified  to  this  court  the 
judgment  of  the  court  of  claims,  that   tlie 
claimant  recover  of  the  United  States  the  sum 
of  $597.84,  appears  upon  its  face  to  have  been 
rendered  **  pro  forma  for  the  purpose  of  an  ap^ 
pc^  to  the  supreme  court"    The  court's  con- 
clusion of  law,  which  is  a  necessary  part  of  tli« 
record,  shows  that  the  decision  was  made  for 
that  purpose,  and  because  it  would  affect  a  class 
of  cases,  and  the  question  involved  was  noveL 
And  the  opinion  (which,  though  perhaps  XK>t 
strictly  a  part  of  the  record,  has  been  sent  up. 
with  the  record,as required  byRule  8  [Bk.20J  ox 
this  court)  shows  that  the  judgment  was  an^iosit 
the  unanimous  opinion  of  the  judges,  and  ttuit 
they  will  not  consider  it  a  precedent  for  a  like 
decision  in  any  other  case. 

The  effect  of  this  way  of  disposing  of  tlie 
case,  if  sanctioned  by  this  court,  would  lie  to 
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nullify  the  restriction  put  by  CoDgress  upon 
appeals  from  the  court  of  claims,  to  subject  the 
Unit^  States  to  be  impleaded  in  this  court 
without  their  consent,  to  make  this  court  a 
court  of  original  instead  of  appellate  jurisdic- 
tion, and  to  compel  it  to  hear  and  determine  a 
daim  which,  if  the  court  below  had  performed 
the  duty,  imposed  upon  it  by  law,  of  applying 
Hs  own  judgment  to  the  merits  of  the  case, 
could  not  have  been  brought  here  at  all. 

In  support  of  such  a  course  of  proceeding  in 
a  court  of  first  instance,  the  appellee  relies  on  a 
Mssagein  an  opinion  delivered  by  OhufJuitice 
Taney,  in  a  case  which  came  before  this  court 
upon  a  certificate  of  division  of  opinion  between 
two  judges  in  the.  circuit  court,  made,  as  the 
report  states,  **  pro  forma,  and  for  the  purpose 
01  obtaining  the  opinion  of  the  supreme  court 
on  the  points  certified."  The  passage  quoted 
is  as  follows:  *'  We  are  aware  that  in  some 
cases,  where  the  point  arisinjg  is  one  of  impor- 
tance and  difficulty,  and  it  u  desirable  for  the 
purposes  of  iustice  to  obtain  the  opinion  of  this 
court,  the  judges  of  the  circuit  court  have 
sometimes,  by  consent,  certified  the  point  to  this 
court,  as  upon  a  division  of  opinion;  when  in 
truth  they  ooth  rather  seriously  doubted  than 
differed  about  it  We  do  not  object  to  a  prac- 
tice of  this  description,  when  applied  to  proper 
cases,  and  on-  proper  occasions."  CT.  8,  ?. 
8Ume,  89  U.  8.  U  Pet  524,  525  [10:572].  But 
that  opinion  contains  nothing  to  countenance 
the  theory  that  the  judges  of  a  subordinate  tri- 
bunal can  be  permitted,  without  considerine  a 
case  themselves,  to  transmit  it  to  this  court  for 
determination,  and  thus  to  shift  a  burden  upon 
r2601  ^^  court  which  none  of  the  judges  below  will 
^  1  have  any  share  in  discharging.  On  the  con- 
trary, the  Chief  Justice  went  on  to  say :  "  But 
they  must  be  cases  sanctioned  by  the  judgment 
of  one  of  the  Judges  of  this  court,  in  ms  circuit 
A  loose  practiccin  this  respect  might  render  this 
court  substantially  a  court  for  the  original  de- 
cision of  all  causes  of  importance;  when  the 
Constitution  and  the  laws  intended  to  make  it 
altogether  appellate  in  its  character;  except  in 
the  few  cases  of  original  jurisdiction  enumer- 
ated in  the  Constitution.  In  that  cose  this 
court  held  that  it  bad  no  jurisdiction,  by  reason 
of  the  irregularity  in  the  proceedings  of  the 
circuit  court,  and  remand^  the  case  to  that 
court  for  further  proceedings  acccrdin^^  to  law. 
And  in  later  cases  brought  up  bv  certificate  of 
division  of  opinion,  this  court  has  steadfastly 
declined  to  answer  questions  not  certified  in  ac- 
cordance with  the  spirit,  as  well  as  the  letter, 
of  the  statutes  upon  that  subject.  Webster  v. 
Cooper,  61  U.  S.  10  How.  64  [13:8251;  Colorado 
Cent.  B.B,Oo.v,  White,  101  U.  S.  98  [25:8601; 
JeweU  V.  Knight,  128  U.  8.  428  [anU,  190]. 

It  is  true  that  there  ore  coses  in  the  books,  in 
which  appeals  from  judgments  of  the  court  of 
claims,  appearing  to  have  been  rendered  pro 
forma,  but  no  objection  being  taken  on  that 
ground,  have  been  considered  and  decided  upon 
the  merits.  Tu>entf/  Per  Cent  Cases,  87  U.  8.  20 
Wall.  179,  181  [22:339],  and  9  Ct  CI.  103,  105, 
80-2.  814;  U.  5.  v.  Martin.  94  U.  8.  400 
[24:128],  and  Martin  v.  U.  S.  10  Ct  CI.  276;  U. 
6,  V.  DriseoU,  96  U.  8.  421  [24:847],  and  Dris- 
coU  V.  U,  A  13  Ct  CI.  16,  40;  U.  8  v.  Fisher, 
109  U.  8.  148  [27:885],  and  Fis/ur  v.  U.  8.  15 
Ct.  CL  828. 
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But  in  the  case  at  Bar,  the  irregularity  of  the 
action  of  the  court  of  claims  has  been  objected 
to  by  the  Attorney-General  in  behalf  of  the 
United  8tates,  and  cannot  be  passed  over. 

Judgment  reversed,  and  case  remanded  to  the 
Court  of  Claims  for  further  proceedings,  accord- 
ing to  law. 

Ex  Parte: 

In  the  Matter  of  ROGER  M.  8HERMAN, 

Petitioner, 

(See  &  C.  Reporter*8  ed.  354-860.) 

Mandamus  to  circuit  court — power  to  issue. 

This  court  has  no  power  to  require  the  Drcult 
Court  of  tbo  United  States,  by  mandamus^  to  set 
aside  an  order  grantincr  a  motion  to  remand  a  suit 
which  had  been  removed  from  a  state  court,  and  to 

Eroceed  to  a  rehearing,  on  the  rround  that  at  tho 
earinir  the  court  did  not  have  before  it  the  com- 
plaint in  the  case.  If  the  coroplnint  bad  been  omit- 
ted by  mistake,  a  rehearing  might  have  been  grant- 
ed In  the  discretion  of  the  court. 

[Original.] 
8ubmitted  Jan,  9,  J8S8,  Decided  Jan.  23,  188S. 

MOTION  for  leave  to  file  a  petition  for  maji- 
damus.    Denied. 

Points  of  Petitioner: 

The  circuit  court  could  not  judicially  deter- 
mine for  or  against  the  Jurisdiction  in  this  case 
in  the  absence  of  the  complaint. 

Winder  v.  McVeigh,  98  U.  8.  282.  288(23. 
917);  Garland  v.  Dams,  45  U.  8.  4  How.  148 
(11: 911);  TheDivina  Pastora,  17  U.  8. 4  Wheat 
64  (4: 515);  MandtviUe  v.  Burt,  88  U.  8.  8  Pet 
257  (8:  987);  U.  8.  v.  Kirkpatrick,  22  U.  8.  0 
Wheat  729  (6: 201);  Bradstreet  v.  Thomas,  87 
U.  8.  12  Pet  177  (9: 104«)  Gold  W.  dh  W.  Co.  v. 
Keyes,  96  U.  8.  204  (24: 659);  Act  of  Mar.  8, 
1875,  §§  5-7;  18  8tat.  at  L.  472;  McBratneu  v. 
Usher,  1  Dill.  867;  Clark  v.  Hancock,  94  U.  8. 
498  (24: 146). 

The  order  of  remand  being  without  Jurisdic- 
tion, this  court,  in  the  absence  of  a  remedy  by 
writ  of  error,  can  by  the  writ  of  mandamus 
command  the  circuit  judge  to  expunge  the  void 
order  and  proceed  to  decide  the  motion  to  re> 
mand  or  entertain  the  cause  according  to  law. 

Ex  parte  Bradley,  74  U.  8.  7  Wall.  875-879 
(19:218.  219):  Chiawo  db  A.  B.  R.  Co.  v.  Wis- 
waU,  90  U.  S.  23  Wall.  507  (28: 108);  Ex  parte 
Va.  100  U.  8.  848  (25: 678). 

Mr.  Chirf  Justice  Waite  delivered  the  opin- 
ipn  of  the  court: 

This  motion  is  denied.  The  object  of  the 
petitioner  is  to  compel  the  Circuit  (Jourt  of  the 
united  States  for  the  Southern  District  of  New 
York  to  set  aside  an  order  granting  a  motion  to 
remand  a  suit  against  him,  which  he  had  caused 
to  be  removed  irom  a  state  court,  and  to  pro- 
ceed to  a  rehearing,  on  the  ground  that  at  the 
former  hearing  the  court  did  not  have  before  it 
and  did  not  see  the  complaint  in  the  case  on 
which  he  relied  to  show  his  right  to  a  removal. 

The  petition  makes  it  apparent  that  the  mo 
tion  was  submitted  by  both  parties,  and  decid- 
ed on  the  papers  then  furnished.  If,  in  point 
of  fact,  the  complaint  was  not  included  among 
those  papers,  and  it  had  been  omitted  by  mis- 
take, a  rehearing  might  have  been  granted  in 
the  discretion  of  the  court  upon  a  showing  tp 
that  effect;  but  this  court  has  no  power  to  re- 
quire that  court  to  do  «o  by  mandamus. 
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THE  FLORENCE  MINING    COMPANY, 

Appt,, 

V. 

FAYETTE  BROWN,  Recdrer  of  Bbowh, 
BoNHELL  &  Company. 

(See  8.  G.  Beporter*8  ed.  8a^-9BL) 

Contract  for  mU  ofgoodi,  retemion  of— cheek  on 
bank,  ^ect  cf—when  not  an  equitable  aseiffn- 
ment, 

L  In  prooeedingB  to  recover  damages  for  non- 
perfonnanoe  of  a  oootraot  for  the  sale  of  iroD  ore 
on  credit.  h/tUL,  that  the  nonaction  of  the  vendee  for 
the  enforcement  of  the  contract,  and  Its  silenoe  on 
the  subject,  was  evidence  that  it  desired  to  rescind 
the  contract;  and  the  action  of  the  vendor,  its  sus- 
pension of  further  shipments  to  the  vendee,  and 
subsequent  failure  to  deliver  the  balance  of  the  ore. 
or  to  oall  upon  the  vendee  to  comply  with  the  con- 
tract, was  evidence  that  it  also  deeored  to  rescind 
the  contract:  and  that  the  conduct  of  vendor  and 
vendee  justified  the  conclusion  of  the  court  below 
that  the  contract  was  in  ftujt  rescinded  by  the  con- 
sent of  both  parties. 

2.  Held,  further^  that  a  check  upon  a  bank,  given 
to  the  vendor,  on  account  of  a  cash  payment  then 
4ue,  did  not  operate  as  an  equitable  assignment  of 
moneys  then  in  the  bank  to  the  credit  of  the  draw- 
er, where  the  check  was  not  drawn  against  any  par- 
ticular fund,  and  there  was  no  fiind  out  of  which  it 
could  have  been  paid,  there  being  only  about  one 
fifth  of  its  amount  on  d^>osit  at  the  time  to  the 
credit  of  the  drawer. 

3.  A  check  upon  a  bank  in  the  usual  form  not  ac- 
cepted or  certified  by  its  cashier  to  be  good,  does  not 
constitute  a  transfer  of  any  money  to  the  credit  of 
the  holder,  nor  create  any  Uen  on  the  money  which 
the  holder  can  enforce  against  the  bank.  It  is  sim- 
ply an  order  which  may  be  countermanded  before 
pfud,  and  does  not  of  itself  operate  as  an  equitable 
assignment.  . 

[No.  92.1        •  * 

Argued  Dee.  1,  f,  1887.  Decided  Jan.  gS,  1888. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio, 
from  a  decree  confirming  the  report  of  a  master 
upon  a  claim  of  the  appellant.    Affirmed. 

The  facts  of  the  case  are  fully  stated  in  the 
opinion. 

Messrs.  Oeorge  D.  Van  Dyke  and  Harwey  D. 
€k>alder,  for  appellant: 

The  Alining  Company  had  the  right  to  retain 
the  ore  still  in  its  possession  as  a  security  for  the 
price. 

Morgan  v.  Bain,  L.  R  10  C.  P.  15;  Ex  parte 
Chalmers.  L.  R.  8  Ch.  289;  TU  Phanix  Bessemer 
Steel  a>.  L.  R  4  Ch.  Div.  108;  Griee  v.  mcltard- 
son,  L.  R.  8  App.  Cas.  819;  Ex  parte  Stapleton, 
L.  K.  10  Ch.  Diy.  686;  2  BonJ.  Sales,  4th  Am.  ed. 

t  1016, 1119-1121;  Blackburn,  Sales,  2d  Eng. 
part  m,  chap.  8;  NewhaU  y.  Vargas,  15 
3raine,  814;  Parker  v.  Byrnes,  1  Lowell,  589; 
Ex  parte  Luce,  2  Lowell,  245;  Milliken  v.  War- 
ren, 57  Maine,  46-50;  Patten's  Appeal,  45  Pa. 
151;  White  y.  WeWi,  88  Pa.  896;  Wanamaker  v. 
r<?rto,70 Pa.  443;  Arnoldv.  Delano,iC\i8h.  83. 

If,  before  payment,  the  vendee  becomes  bank- 
rupt or  insolvent  and  the  vendor  still  retains 
p(Msession  of  the  goods,  or  any  part  of  them,  or 
if  the  goods  are  in  the  hands  of  a  carrier,  and 
the  vendor  can  regain  his  actual  possession  by 
a  stoppage  in  transitu,  then  his  lien  is  restored, 
and  ne  may  hold  the  goods  as  security  for  tiie 
price. 

Mohr  V.  Boston  A  A.  R.  B.'Co.  106  Mass.  67- 
71;  Collins  v.  Ddaporte,  115  Mass.  159-162; 
Daniels  y.  Netcion,  114  Mass.  539;  Rowley  v. 
Biffclow,  12  Pick.  807;  Stanton  y.  Eager,l(i  Pick. 
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467-475;  Jordan  t.  James,  5  Ohio,  88-98;  Bhodes 
T.  Mooney,  2  West  Rep.  866,  43  Ohio  St.  421; 
BtMersY.I^mas,20Cosm.SS;EdrrisY.  Pratt, 
17 -N.  Y.  268;  Hunter  y.  Talbot,  8  Smedes  &  M. 
754;  2  Kent,  Com.  492,  498,  541;  1  Pars.  Cont. 
598;  White  T.Welsh,  9SVA.  896;  Hillianl,  Sales, 
286;  StoiT,  Sales,  286. 

It  was  unpoflBible  to  readnd  this  contract  and 
place  the  psmes  in  anything  like  their  original 
condition. 

Patten's  Appeal,  45  Pa.  151. 

Whenever  notice  is  nven  by  one  party  to 
the  contract  that  he  wiu  not  cany  it  out,  the 
other  party  is  excused  from  tender  of  perform- 
ance. 

CortY.  Amberoateetc  B.  Co.  17  Q.  B.  127-148; 
Smith  T.  Lewis,  26  Conn.  110;  Haines  v.  Tucker^ 
50  N.  H.  807;  James  y.  Adams,  16  W.  Va.  245- 
266;  Derby  y.  Johnson,  21  Vt.  21. 

The  measure  of  damages  is  stated  in  Duetan 
y.  McAndrew,  44  N.  Y.  1^78;  Mason  v.  Decker^ 
72  N.  Y.  595-599;  2  Ben].  Sales.  4th  Adl  ed. 
g  1165;  Cahen  v.  Piatt,  69  N.  Y.  848;  2  Kent. 
Com.  504;  Johneon  v.  Elwood,  58  N.  T.  481; 
Brownlee  v.  BoUonM  Mich.  218;  Holland  v.  Rea. 
48  Mich.  218;  Bagley  y.  Findlay,  82  DL  524;  1 
Sedgwick,  Damages,  591,  marg.  p.  281,  note  b. 

The  taking  of  notes  did  not  affect  the  ques- 
tion, dnce  the  contract  called  for  cash  payments. 

2  Daniels,  Neg.  Inst.  §§  1260. 1261,  and  cases 
cited;  Merrick  v.  Boury,  4  Ohio  St.  60;  SutUjr  t. 
Atwood,  15  Ohio  St.  186;  AmM  y.  Delano,  4 
Cush.  38;  Mohr  y.  Boston  db  A.  R.  R.  Co.  106 
Mass.  67. 

The  notes  are  ready  to  be  delivered  up  and 
canceled  as  the  court  may  order. 

Daniels,  Neg.  Inst,  g  1275. 

The  chedL  gave  us  no  right  of  action  at  law 
against  the  bank. 

Bank  ofRepubUe  v.  Millard,  77  U.  S.  10  WalL 
152  (19:897);  First  Nat.  Bank  v.  Whitman,  94 
U.  S.  848  (24-.229);  Ladede  Bank  y.  Sehuler,  120 
U.  S.  511  (80:704). 

The  Receiver,  in  this  case,  stands  in  no  bet- 
ter position  than  Brown,  Bonnell  &  Ca,  who 
d]%w  the  check. 

High,  Receivers,  g§  188-444;  8  Pomeroy,  Eq. 
Jur.  ^  1836;  Burrill,  Assignments,  2d  ed.  488;  a 
Daniels,  Neg.  Inst.  $  1643;  Dix  v.  CM,  4  Mass. 
50a^ll;  Coates  v.  Emporia  First  Nat.  Bank,  91 
N.Y.  20-26;  Bum  v.  Carvalho,  4  Myl.  &C.  690. 

The  drawer  impliediv  engages  that  at  the 
time  when  the  check  is  Que  ana  payable  he  baa 
and  will  then  have,  and  at  all  times  thereafter, 
sufficient  funds  in  the  bank  to  pay  the  same  on 
presentment;  and  by  the  draft  he  appropriates 
those  funds  absolutely  for  the  use  of  the  header. 

Re  Brown,  2  Story,  502-^19. 

If  the  drawer,  after  doinff  this,  withdraws  or 
otherwise  appropriates  the  indebtedness  ai^ainst 
which  he  checked,  the  authorities  characterize 
it  as  a  fraud. 

Story,  Prom.  Notes,  7th  ed  ^  498  and  note  4. 
p.  694;  Bdl  v.  Alexander,  21  Qratt  1, 6;  P^aee  ▼. 
Landauer,  63  Wis.  20;  Voorhes  v.  Herket,  1  Obio 
Cir.  Ct.  1;  Christmas  v.  Russdl,  81  U.  S.  14 
WalL  69,  84  (20:762.  764);  First  Nat.  Bank  ▼. 
Coates,  8  Fed.  Rep.  540. 

A  check  operates  as  an  equitable  assign  noent 
pro  tcmto. 

Walker  y.  Seigd,  12  Nat  Bankr.  Reg.  894;  a. 
C.  2Cent  L.  J. 508;  German  Sat.  Inst.  t.  AOme 
8  Fed  Rep.  106;  8.C.1  McCiaiy.  501. 
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The  case  at  Bar  presents  strong  equities  in  fa- 
vor of  the  right  contended  for. 

2  Daniels.  Neg.  Inst.  §§  1688-1643;  Morse, 
Banking,  284, 459, 471  and  474;  Byles,  Bills,  7th 
ed.  14  and  note;  1  Story,  Eq.  Jur.  1044;  Mar- 
riwn  Y, Bailey,  5  Ohio  St  18;  Andrew  y.  BlaMy^ 
11  Ohio  St  89;  BeU  y.  Alexander,  21  Gratt  1, 6; 
Natumal  Exch.  Bank  ▼.  Melxxm,  78  Me.  498; 
WheaUejfY.  Strobe,  12  Cal.  92-97:  P&pe  v.  Huih, 
14  Cal.  407;  Eiel^  v.  Phenix  Bank,  88  N.  Y. 
318-828;  OoatesY,  Emporia  First  Nat  Bank,  91 
N.  Y.  20;  Barker  v.  Anderton,  21  Wend.  872- 
881;  Teates  v.  Grovee,  1  Ves.  Jr.  281 ;  Lett  v.  Itor- 
ris,  4  Sim.  607;  Bow  y.  Datoeon,  1  Yes.  Jr.  881; 
Harwood  v.  Taeker,  18  Dl.  544;  TFa«»  v.  Skip- 
man,  21  Hun,  598;  Ex  parte  WaHng,  2  Rose, 
Bankr.  Cas.  182;  Ex  parte  Smart,  L.  R.  8  Ch. 
220. 

As  to  the  length  equity  will  follow  securities 
or  their  proceeds  which  equitably  should  be  ap- 
plied to  a  particular  debt,  see  Bradley  y.  Boot, 
5  Paige,  682-640. 

Mr.  Francis  J.  Win^^t  for  appellee: 

The  fact  of  makinff  a  bill  of  lading  deliyer- 
able  to  the  order  of  the  vendor  is,  when  not  re- 
butted by  evidence  to  the  contrary,  almost  de- 
cisive to  show  his  intention  to  reserve  the  jue 
disponendi,  and  to  prevent  ihe  property  from 
paning  to  the  vendee. 

Benj.  Sales,  8d  ed.  6,  g  78;  0^  v.  muter,  L. 
R 1 C.  P.  Div.  47:  Morffan  v.  Bain,  L.  R 10  C. 
P.  15;  Eb  parte  Chalmers,  L.  R  8  Ch.  289. 

The  exercise  of  the  right  of  stoppage  in  tran- 
situ, or  the  analogous  right  of  detaining  the 
ffoods  when  the  seller  has  not  parted  with  mem, 
u  not  a  rescission  of  the  contract  .^ 

NewhaU  v.  Vargas,  15  He.  814. 

In  BendTick  v.  Lindsay,  98  U.  S.  143-150 
(28: 855-658),  it  is  decided  that  negotiable  prom- 
issory notes  are  eaulvalent  to  the  payment  of 
money,  if  received  by  the  creditor  as  payment 
The  mandate  of  this  court  should  issue,  direct^ 
ing  the  court  below  to  enter  a  Judgment  disal- 
lowing the  claim  of  the  appelUmt,  entirely. 

Sec.  701 U.  S.  R  S.;  Sheehy  v.  MandeviUe,  10 
U.  S.  6  Cranch,  258  (8:215);  N.  0,  Ins.  Am,  v. 
Fiaggio,  88  U.  S.  16  Wall  878  (21: 858). 
Bfply  hrief  tor  appellant: 

No  exceptions  were  filed  by  appellee,  and  he 
has  not  appealed. 

The  Stephen  Morgan,  94X1.  S.  599(24:266). 

Where  a  party  asserts  that  notes  were  taken 
in  payment,  the  burden  of  proof  is  upon  the 
party  so  asserting,  and  he  must  establish  that 
fact  by  clear  and  satisfactory  proof. 

Merrick  y.  Bowry,  4  Ohio  St  60;  Leaeh  v. 
Chnreh,  15  Ohio  St.  169;  2  Daniels,  Neg.  Inst. 
S  1260;  Wheeler  v.  Faurot,  87  Ohio  St.  2d-29. 
See  also  Bank  of  U.  S,  v.  Daniel,  87  U.  S.  12 
Pet  82  (9:989);  Fgter  v.  Beverly,  85  U.  8. 10  Pet. 
538  (9 :52S0;  Duncan  y.  KinOHM,  70  U.  8. 3  Wall. 
37  (18:50). 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court: 

In  February,  1883,  three  corporations, 
'  namely,  the  Lake  Superior  Iron  Company,  and 
the  Jackson  Iron  Company,  created  under  the 
Laws  of  Michigan,  and  the  Negaunee  Concen- 
trating Company,  created  under  the  Laws  of 
New  York,  nled  a  bill  in  chancery  in  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
em   District  of  Ohio  against  the  defendant, 
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Brown,  Bonnell  &  Company,  a  corporation 
created  under  the  Laws  of  Ohio,  alleging  that 
th^  were  creditors  of  the  latter  corporation, 
and  designating  the  amounts  of  such  indebted- 
ness; that  owing  to  the  first  two  named  corpor- 
ations consisting  of  certain  promissory  notes  of 
the  defendant,  and  that  owing  to  the  last  named 
corporation  beinff  a  Judgment  against  the  de- 
fendant in  the  circuit  court  rendered  on  that 
day.  The  bill  purported  to  be  filed,  not  only  [386] 
on  behalf  of  the  complainants,  but  also  on  be- 
half of  all  other  creditors,  whom  it  represented 
to  be  so  numerous  that  it  was  impossibte  to  mi  ke 
them  parties.  It  alleged  that  the  defendant  w  aa 
insolvent;  that  it  had  long  been  engaged  in  the 
business  of  manufacturing  iron,  and  had  erect- 
ed blast  furnaces,  rolling  miUs  and  coke  works, 
and  had  opened  and  operated  coal  mines;  that 
its  plant  was  of  great  value,  as  was  also  the  eood 
win  of  its  business;  and  that  it  employed  atleaat 
4,000  persons  in  its  mills  and  works.  It  also  al- 
leged that  vexatious  litigation  had  been  com- 
menced against  the  defendant,  and  more  was 
threatened;  that  such  litigation  was  accom- 
panied by  attachments  and  seizures  of  property, 
and  the  threatened  litigation  would  also  be  ac- 
companied by  like  attachments  and  seizures, 
and  they  would  give  to  the  creditors  who  were 
pursuing  them  undue  advantage  overthose  com- 
plainants whose  claims  were  not  vet  due,  and 
work  them  irrepanble  injury;  and  that  if  such 
litigation  should  b )  further  instituted,  and  the 
property  of  the  defendant  be  attached,  there  was 
danger  that  it  would  be  to  a  great  extent  de- 
stroyed, and  its  longestablisbedbusiness  broken 
up.  It  therefore  prayed  the  appointment  of  a 
receiver  to  take  charge  of  the  assets  and  prop- 
erty of  the  defendant,  and  for  further  relief. 

The  defendant  appeared  at  once  to  the  lull, 
and  thereupon,  pursuant  to  the  complainant's 
motion,  Fayette  Brown  was  appointea  receiver 
of  its  assets  and  property.  f 

In  March,  1883,  a  supplemental  bill  was  filed, 
setting  forth  that  the  property  of  the  defend- 
ant was  of  such  a  pecufiar  nature  that  great  and 
irreparable  loss  would  be  caused  to  the  com- 
plainants and  other  of  its  creditors,  unless  its 
property  should  be  preserved  bv  the  Receiver  in 
Its  entirety  as  a  business  durm^  the  time  re- 

auired  to  liquidate  and  adjust  its  affairs;  that 
le  Negaunee  Concentrating  Company,  one  of 
the  complainants,  had  recovered  judgment 
a^rainst  the  defendant  prior  to  the  filing  of  the 
bill;  that  its  recovery  gave  to  the  company  a 
lien  upon  all  the  real  estate  of  the  defendant 
within  the  jurisdiction  of  the  court;  that  exe- 
cution had  been  issued  upon  said-ludgment  and 
been  returned  unsatisfied;  that  other  claims  for  r««-.-, 
liens  and  priorities  of  payment  had  been  made  l3o7J 
by  creditors  of  the  defencmnt,  both  secured  and 
unsecured;  and  that  many  claims  were  made, 
the  justice  of  which  was  doubtful,  and  many 
which  were  unliquidated.  It  therefore  prayed 
the  appointment  of  a  special  master  to  ascertxdn 
the  pnorities  of  liens  and  the  rights  and  claims 
of  creditors  generally,  and  report  lo  the  court 
his  findings. 

The  court  thereupon  made  an  order  requiring 
all  the  creditors  of  the  defendant  to  file  their 
claims  in  the  office  of  the  clerk  by  petition  stat- 
ing their  amount  and  nature;  and  in  July  fol- 
lowing it  appointed  the  special  master  prayed 
to  determine  the  rights  of  the  several  creditors 
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of  the  defendant  who  bad,  in  aooordanoe  with 
Hto  previous  order,  filed  their  claims  with  the 
derk,  and  to  marshal  the  liens  and  priorities  of 
such  claims. 

Among  the  claims  filed  with  the  clerk  pur- 
suant to  this  order  was  one  presented  hv  the 
Florence  Mining  Company,  a  corporation  of 
Michigan,  for  an  amount  iuleged  to  be  due  to 
it  upon  a  contract  with  Brown,  Bonnell  &  Com- 
pany for  the  sale  of  certain  iron  ores.  Among 
the  transactions  had  under  the  contract  a  check 
was  given  to  the  Florence  Mining  Company  by 
Brown,  Bonnell  &  Company,  shortly  before 
its  failure,  upon  the  Importers  and  Traders 
Kutional  Bans:  of  New  York,  on  account  of  a 
cusb  payment  then  due,  which  check,  it  was 
contended,  operated  as  an  equitable  assignment 
of  certain  moneys  tben  in  the  bank  to  its  credit. 

Tbese  matters  were  considered  by  the  special 
[388]  master,  who  took  testimony  respecting  them, 
and  beard  counsel  thereon.  He  reported  the 
amount  due  the  Florence  Mining  Company, 
deducting  from  the  price  for  the  whole  ore 
which  was  to  be  delivered  the  value  of  the 
quantity  undelivered,  estimated  according  to 
Uie  contract  price,  and  he  reported  against  the 
alleged  equitable  assignment  Exceptions  to 
his  report  were  overruled,  and  the  report  was 
confirmed.  To  review  this  ruling  the  case  is 
brought  here  on  appeal. 

The  contract  between  the  Florence  lOnlng 
Company  and  Brown,  Bonnell  &  Com^ny  was 
made  on  the  18th  of  February,  1882.  By  it  the 
Florence  Mining  Company  agreed  to  sell  to 
Brown,  Bonnell  &  Company  80,000  gross 
tons  of  Florence  iron  ore,  of  its  standard  qual- 
ity, deliverable  at  Cleveland  and  Ashtabula, 
during  the  season  of  navigation  of  1882,  at  the 
docks  of  the  New  York,  Pennsylvania  and 
Ohio  Railway  Company,  or  of  the  Lake  Shore 
and  Michigan  Southern  Railway  Company, 
Hnd  as  near  one  sixth  of  the  total  quantity  per 
month  as  practicable;  "Said  ore  to  b^  paid  for 
by  the  said  Brown,  Bonnell  &  Co.  at  the  rate  cd 
^0.75  per  ton,  in  ei^bt  equal  payments  of 
$21,562.50  each,  payable  on  the  15th  days  of 
May,  June,  July,  August,  September,  October, 
November  and  December  next,  respectively,  in 
cash  all  in  funds  par  in  Cleveland  or  New 
York,  making  a  total  of  $172,500.  The  said 
ore  is  to  l)e  consigned  to  Florence  Mining  Com- 
pany, and  to  be  subject  to  tbeir  order  until  for- 
warded from  docks.  It  is  further  agreed  that 
promissory  notes  of  Brown,  BonneU  &  Com- 
pany, drawn  at  four  months  from  date,  on 
which  a  cash  payment  is  due,  with  interest  at 
the  rate  of  6  per  cent  per  annum  added  into 
the  face  of  note  (making  $21,098.75),  may  be 
substituted  for  either  of  the  «bove  cash  pay- 
ments except  the  last  two  due  in  November  and 
"December  next,  which  are  to  be  paid  only  in 
cosb.  Said  Brown,  Bonnell  &  Company  for  the 
above  named  consideration  hereby  agrees  to 
buy,  receive  and  pay  for  said  ore  as  above  men- 
tioned." 

The  Florence  Mining  Company  had  the  ore 
on  the  docks  designated,  by  November  1,  1882. 
It  was  ail  consigned  to  the  Companv,  as  pro- 
vided in  the  contract,  and  no  part  of  it  was  de- 
livered to  the  vendee  except  upon  the  order  of 
the  Companv,  which  continued  the  owner  of 
the  ore  not  delivered.  Shipments  to  the  ven- 
dee were,  during  this  period,  that  Is,  from  the 
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date  of  the  contract  mitfl  November  1, 1888, 
suspended  at  the  vendee's  request  for  about 
two  months,  but  at  other  times  shipments  were 
made  as  the  ore  was  wanted.    Prior  to  Febru- 
ary 10,  1888,  the  vendor  had  delivered  to  the 
vendee  20,762  tons  of  the  ore,  and  had  the  re- 
maining 0,288  tons  on  hand,  when  the  vendee   [39 
became  insolvent,  and  the  receiver  of  its  assets 
and  property  was  appointed  by  the  court    On 
the  day'previous  to  this  appointment,  the  ven- 
dor, having  reason  to  fear  the  insolvency  of  the 
vendee,  ordered  the  suspension  of  anv  further 
shipments  of  ores.    No  sbipments  to  the  vendee 
were  subsequently  made,  nor  did  the  vendor 
offer  to  make  any,  or  give  notice  that  it  was 
ready  to  deliver  the  ore.    The  stategient  of  iti 
agent,  that  he  asked  the  Receiver  to  buy  ore  of 
the  Company,  does  not  show  any  offer  to  de- 
liver the  ore  under  the  contract,  nor  was  it  in- 
tended as  such  proof.    In  its  petition  setting 
forth  its  claim,  Bled  with  the  clerk  of  the  court, 
the  Company  alleged  that  it  was  at  all  times 
ready,  willing,  and  able  to  perform  the  con- 
tract on  its  part,  but  that  the  vendee,  by  reason 
of  its  insolvency  and  the  appointment  of  a  re- 
ceiver, was  unable  to  take  and  pay  for  the  ore 
remaining    undelivered.      These   aUegations 
were  not  admitted  before  the  spedal  master; 
but,  if  true,  the  fact  would  not  constitute  any 
performance  of  the  contract  on  its  part  with- 
out an  offer  to  deliver  the  balance,  or,  at  least, 
without  notice  to  the  vendee,  or  its  Receiver,  ot 
a  readiness  to  do  so.    The  insolvency  of  one 
party  to  a  contract  does  not  release  the  other 
from   its   obligations,  provided,  always,  the 
consideration  promised,  if  money,  be  paidi  or 
if  the  consideration  be  the  note  or  other  obliga- 
tion of  the  insolvent,  money  be  tendered  in  Its 
f)]ace.    The  Mining  Company  contended  that 
t  should  be  allowea  the  dmerence  between  the 
contract  price  of  the  undelivered  ore,  $5.75  per 
ton,  and  the  market  price  for  it  at  the  time  of 
the  appointment  ol  the  Receiver,  which  was 
only  lPl.50  per  ton,  making  a  difference  of 
$11,577.    This  contention  rSted,  as  we  have 
seen,  solely  upon  the  fact  of  the  insolvency  <rf 
the  vendee  betore  the  whole  of  the  ore  was  de- 
livered;  but  that  fact,  if  excusing  the  de- 
livery of  the  bolance  without  payment,  did 
not  release  the  Company  from  offering  to  de- 
liver the  property  in  performance  of  the  con- 
tract, if  it  intenoed  to  hold  the  purchasing 
party  to  the  contract    It  could  not  insist  npoo 
damages  for  nonperformance  of  the  contract 
by  the  other  party  without  showing  perform- 
ance, or  an  offer  to  perform  it  on  its  pan 
with  an  ability  to  make  good  the  offer  if  ac- 
cepted. 

Nor  did  the  vendee  or  its  Receiver  call  upon  r 
the  vendor  for  the  balance  of  the  ore  and  o&er  ^ 
cash  in  payment.  Its  nonaction  for  the  en- 
forcement of  the  contract  and  its  silence  on  the 
subject  was  evidence  that  it  desired  to  readnd 
the  contract;  and  the  action  of  the  vendor,  its 
suspension  of  further  shipments  to  the  vendee, 
and  sul^equent  failure  to  deliver  the  balance  of 
the  ore,  or  to  call  upon  the  vendee  to  comply 
with  the  contract,  was  evidence  that  it  alao  de- 
sired to  rescind  the  contract  The  master  was 
therefore  justified  in  holding  that  the  contract 
was  in  fact  rescinded  by  the  consent  of  both 
parties. 

Numerous  cases  have  been  dted  to  us  upofn 
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the  conduct  which  a  Tender  should  pursue  to 
preserve  his  rights  under  a  contract  for  the 
sale  of  goods  on  credit,  when  he  has  refused  to 
proceed  with  its  performance  upon  learning  of 
the  insohrency  of  the  yendee,  but  they  exmbit 
so  much  difference  of  judicial  opinion  on  the 
subject  that  it  is  difficult,  if  not  impossible,  to 
reconcile  them.  Some  of  the  diyerffences  of 
opinion  may  perhaps  be  traced  to  the  differ- 
ent position  of  the  vendor,  where  he  has  sold 
the  goods  on  credit,  the  title  paniog  immedi- 
ately, but  has  stopped  some  of  them  in  iramitu, 
and  where  he  has  merely  contracted  to  sell  the 
goods,  the  delivery  to  be  made  bv  installments, 
and  payment  made  with  each  delivery,  the  title 
only  then  vesting  in  the  vendee.  However 
this  may  be  we  do  not  deem  it  necessary  to  go 
over  the  cases  in  an  attempt  either  to  reconcile 
or  explain  them.  We  rest  our  present  decision 
on  the  fact  that  the  conduct  of  vendor  and  ven- 
dee in  this  case  Justified  the  conclusion  that 
they  both  assented  to  the  rescission  of  the  con- 
tract. 

Upon  the  second  point,  as  to  the  alleged  equi- 
table assignment  of  the  funds  in  the  bank 
against  which  the  check  was  drawn  by  Brown, 
&>nnell  &  Company,  and  given  to  the  Florence 
Mining  Ck)mpany,  we  do  not  think  there  can 
be  any  serious  question  of  the  correctness^  )f 
the  master's  dmsion.  The  check  was  uot 
drawn  against  any  particular  fund.  There  was 
indeed,  no  fund  out  of  which  it  could  have 
been  paid.  There  was  only  a  little  more  than 
one  fifth  of  its  amount  on  deposit  at  the  time 
to  the  credit  of  the  drawer.  The  notes  sent  to 
the  bank  for  discount  at  the  time  the  check 
was  given  were  never  discounted,  and  were  re- 
tumei  to  the  sender.  They  were  not  to  be 
used  for  the  payment  of  the  check  izDiess  dis- 
counted. 

An  order  to  pay  a  partieular  suaoutof  aspe- 
dal  fund  cannot  be  treated  as  an  equitable  as- 
signment pro  to7i(0unlessaccompanied  with  such 
a  relinquishment  of  control  over  the  sum  desig- 
nated that  the  fundholder  can  safelv  pay  it, 
and  be  compelled  to  do  so,  thoueh  forbidden 
by  the  drawer.  A  general  deposit  in  a  bank  is 
so  much  money  to  the  depositor's  credit,  it  is 
a  debt  to  him  by  the  bank  payable  on  demand 
to  his  order,  not  property  capable  of  identifica- 
tion and  specific  appropriation.  A  check  upon 
the  bank  in  the  usual  form,  not  accepted  or 
certified  by  its  cashier  to  be  good,  does  not  con- 
stitute a  transfer  of  any  money  to  the  credit  of 
the  holder;  it  is  simply  an  order  which  may  be 
countermanded,  and  payment  forbidden  by  the 
drawer  at  any  time  before  it  is  actually  cashed. 
It  creates  no  Hen  on  the  money,  which  the 
bolder  can  enforce  against  the  bank.  It  does 
not  of  itself  operate  as  an  equitable  assignment. 

Judgment  qfflrmed, 

Mr,  JviUee  Matthews  did  not  dt  in  this 
cose  or  take  anv  oart  Id  the  decision. 


ALBERT  0.  WIDDICOMBB,  Plff,  in 

Err., 

V. 

OLIVER  P.  OHILDERS  ht  al. 
(See  8*  C.  Reporter's  ed.  40(M06.) 
Leffol  title,    when  not  good  ae  against  prior 
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eguity-^purchoier  in  had  faith,  wtien  decreed 
to  hoid  oi  trustee, 

L  The  holder  of  a  leoal  title  In  bad  faith  must  al- 
WBvsyi^dto  a^saperior  equitj.  As  a^anst  the 
United  States  his  title  may  be  good,  but  not  as 
against  one  who  had  acquired  a  prior  right  from 
the  United  States  in  force  when  nJs  purctiaBe  was 
made  under  which  his  patent  issued. 

8.  Where  the  error  was  one  which  arose  from  the 
mistake  of  the  register,  one  of  the  officers  of  the 
local  land  office,  in  deecribing  the  southwest  quar- 
ter, instead  of  the  southeast  quarter,  which  was  pur- 
chased, and*  which  error  occurred  in  the  application 
and  certiflcate,  but  the  entries  upon  the  record  of 
the  office  were  correct,  and  the  purchaser  had  been 
in  the  undisputed  posBesslon  for  thirty-five  years 
and  more,  of  what  he  supposed  he  purchased  as  his 
own  property  under  a  completed  purchase  with  the 
price  fuOy  paid,  a  third  person,  who,with  full  know- 
ledge  of  the  purchaser^  righta,  secured  a  patent 
vesting  the  title  in  himself,  was  in  law  a  purchaser 
in  bad  faith;  and  under  sacn  circumstances  a  court 
of  chancery  can  charge  him  as  t&ustee,and  com- 
pel a  conveyance  which  shaU  convert  the  superior 
equity  of  the  original  purchaser  into  a  paramount 
legal  title. 

[No.  89.] 
Argued  and  submitted  Dee,  1,  1S87.    Decided 

Jan,  tS,  1888, 

PI  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri,  to  review  a  iudgment  in 
favor  of  defendants  requiring  plaintin  to  con- 
vey lands  to  the  eauitable  owner.    Affirmed, 

The  facts  are  fully  stated  in  the  opmion. 

Mr,  8.  8.  Bardett.  for  plaintiff  in  error: 

Although  under  the  system  of  pleading  in 
civil  cases  in  the  Courts  of  Missouri  there  is 
but  one  form  of  action,  an  equitable  defense  is. 
nevertheless,  permitted  to  be  set  up  by  way  of 
cross  action  in  the  answer. 

Moiiuirov,  Vice,  20  Mo.  A^^UMeyere  v.  Field, 
87  Mo.  484;  BohaU  v.  DiUa,  114  U .  S.  47  (29: 61.) 

The  right  asserted  bv  both  parties  to  tne  land 
in  controversy  is  based  upon  a  purchase  from 
the  United  States.  The  title  of  the  plaintiff  in 
error,  under  a  patent  from  the  United  States, 
is  put  in  issue,  thus  presenting  a  question  of 
which  this  court  will  take  cognizance. 

Moore  v.  Bobbins,  96  U.  S.  681  (24:849);  Minn, 
V.  Baehelder,  68  U.  S.  1  WaU.  109  (17:  551). 

A  patent  raises  the  presumption  that  all  pre- 
vious steps  have  been  taken  to  justify  its 
issue. 

PdUc  V.  Wendai,  18  U.  8.  9  Crauch,  87  (8: 
665);  Minter  v.  Crommdin,  59  U.  S.  18  How. 
87  65:  279). 

There  is  no  proceeding  in  this  case  such  as 
is  requisite  to  the  imi)eachment  or  setting  aside 
of  a  patent  of  the  United  States. 

Field  V.  Seaburp,  60  U.  S.  19  How.  828  (15: 
650);  8t,  Louis  Smelting  (Jo,  v.  Kemp,  104  U.  S. 
686  (26:  875);  U.  ti.  v.  ThrochMyrUm,  98  U.  S. 
61(25:98). 

The  forms  and  conditions  of  the  sale  of  the 
public  lands  are  prescribed  by  law;  and  the 
Acts  of  Congress,  with  the  regulations  of  the 
land  department,  become  a  part  of  the  contract 
in  every  sale. 

BagneU  v.  Broderiek,  88  U.  8.  18  Pet.  486 
(10:  ^;  Wilcox  v.  Jackson,  88  U.  8.  18  Pet. 
498  (10: 264);  Jourdan  v.  Barrett,  45  U.  S.  4 
How.  169  (11:  924);  Irvine  v.  ManhaU,  61  U. 
S.  20  How.  558  (15:  994);  Johnson  v.  TowsUy, 
80  U.  S.  18  Wall  72  (20:  485);  1  Lester,  Land 
Laws.  675. 

The  inquiry  that  a  proper  court  may  insti- 
tute, after  the  title  has  passed  from  the  govern- 
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ment,  is  whether  the  party  having  that  title 
should  hold  it  absolutely  or  as  trustee  for  an- 
other. 

Johnaon  v.  TowUey,  mtpra;  Warren  t.  Van 
Brunt,  86  U.  8.  19  WaU.  646  (23:  219). 

One  invoking  the  aid  of  a  court  of  equity  to 
reverse  the  act  of  the  land  department,  must 
show  that  he  had  done  all  that  the  law  re- 
quired of  him,  and  that  the  decision  ought  to 
have  been  for  him. 

LyUey.  Ark,  50U.  8.  9  How.  814  (18:  153); 
Siark  v.  Starrs,  78  U.  8. 6  Wall.  402  (18:  925); 
BohaUv.  DiOa,  114  U.  8.  47  (29:  61);  Mat- 
theu>$  V.  Zan€,  20  U.  8.  7  Wheat.  164  (5: 425). 

Where  a  written  instrument  is  sought  to  be 
reformed,  the  burden  of  overcoming  the  strong 
presumption  arising  from  its  terms  rests  upon 
the  moving  party. 

mnoland  v.  make,  97  U.  8.  624  (24:  1027); 
Sent  V.  Ladey,  24  Wis.  654;  8tory,  Eq.  Jur. 
g  1201  a,  11th  ed. 

The  Act  of  May  24,  1824,  conferred  a  right 
with  a  statutory  remedy;  in  such  case  the  p^y 
is  confined  to  the  remedy  given. 

Pritehard  v.  Norton,  106  U.  8. 181  (27:  106); 
Pittsburg,  0.  dSt.  L.R,  Co,  v.  JKne,  25  0hio 
8t.  629;  Smith  v.  Loekwood,  18  Barb.  209;  Frank- 
Un  Qlaee  Co.  v.  WhiU,  14  Mass.  286. 

Mistakes  resulting  from  gross  negligence  will 
not  be  relieved  against  by  equity. 

Lewie  Y,  Lewie,  5  Oregon,  169;  Auguet  v. 
Seeekind,  6  Cold.  166;  Moran  v.  MoLariy,  11 
Hun,  66. 

That  the  number  of  the  application  was  writ^ 
ten  upon  another  tract  on  the  plat  in  the  land 
office  is  not  evidence  of  amis^e  entitling  the 
plaintiff  to  relief  in  equity. 

lovoa  R,  R  Land  Co,  v.  Adkine,  88  Iowa,851. 

The  legal  title  cannot  be  made  to  yield  to  an 
eouity  founded  in  the  mistake  of  a  ministerial 
officer. 

Mitler  v.  Kerrj  20  U.  8.  7  Wheat  1  (5: 881). 

The  burden  of  proof  is  on  him  who  asserts 
notice. 

BartleU  v.  Varner,  56  Ala.  580. 

Neither  suspicion,  rumor  nor  vague  specula- 
tion is  sufficient  to  put  one  upon  inquiry. 

Lamont  v.  Stimeon.  5  Wis.  448;  wUeon  v. 
MeOuUough,  28  Pa.  miWaeon  v.  WaU,  78  U. 
8. 6  WaU.  91  (18:  780);  Story,  Eq.  note  4,  402; 
Jones  V.  Smith,  1  Hare,  48. 

Lapse  of  time  is  held  to  bar  relief. 

Clarke  v.  Johnston,  85  U.  8.  18  Wall.  498 
(21:  904);  Sullivan  v.  P&rtland  db  K  R.  R,  Co, 
94  U.  8.  806  (24:  824);  Brown  v.  Buena  Vista 
Co,  95  U.  8.  161  (24:  428);  U,  8.  v.  Tiehsnor, 
12  Fed.  Rep.  415;  Qodden  v.  Kimmell,  99  U. 
8.  201  (25: 481);  U.  8.  McGraw.  12  Fed.  Rep. 
449;  Harkness  v.  UnderhiU,  66  U.  8.  1  Black, 
816(17:  208);  Leavenworth  Co,  v.  Chicago,  R  L 
di  P.  R,  Co.  18  Fed.  Rep.  209. 

All  persons  are  to  be  made  parties  who  are 
legally  orbeueficiallv  interestea  in  the  subject 
matter  and  result  oi  the  suit. 

QUdweU  V.  Taggart,  29  U.  8.  4  Pet.  190  (7: 
828);  Shields  v.  Barrow,  58  U.  8.  17  How.  180 
(15:  158);  Coiron  v.  Millaudon,  60  U.  8.  19 
How.  118  (15:  575);  WyeheY.  Oreen,  82  Ga.  841; 
U.  S.  V.  Central  Pae.  R.  Co.  11  Fed.  Rep.  449. 

That  defendants  Jungher  and  Johnston  were 
notified  by  their  grantees  to  make  defense  to 
plaintiff's  action  m  ejectment  merely  relieves 
the  grantee  from  the  burden  of  being  after- 
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wards  obliged,  in  the  action  on  the  covensnt, 
to  prove  the  ^didity  of  the  title  of  the  adverse 
claimant. 

Cooper  V.  Waison.  10  Wend.  202;  TSirner  v. 
Goodrich,  26  Yt.  708;  SL  Louis  v.  Bissdl,  46 
Mo.  157. 

The  equitable  defense  failing,  the  plaintiff  in 
error  was  entitled  to  judgment  upon  his  I^^ 
title. 

BohaU  V.  DiUa,  114  U.  8.  51  (29: 68). 

Mr,  James  Ha^feniuui»  for  defendants  in 
error: 

There  is  no  federal  question  presented  by  this 
record,  but  only  one  of  general  equitable  imis- 
prudence:  and  therefore  the  app^  should  be 
difiDsissfd 

Chicago  AA.RRO0.Y.  Wiggins  Ferry  Co. 
119  U.  8.  624  (80:  528);  WiOiams  v.  Weaver, 
lOOU.  8.  547(25:708). 

Although  the  legal  title  is  in  the  plaintiff,  yet 
he  holds  the  same  in  trust  for  the  equitable 
owners. 

8tory's  Eq.  §  895;  Bispham,  Eq.  S  262. 

After  the  title  has  passed  from  the  TOvem* 
ment  to  individuals  and  the  question  has  be- 
come one  of  private  riehts,  the  Jurisdiction  of 
equity  may  be  invoked  to  ascertain  if  the  pa> 
tentee  does  not  hold  in  trust  for  other  parties. 

Johneon  v.  Towtiey,  80  U.  8. 18  Wall  72  (20: 
485);  Minn.  v.  Baehelder,  68  U.  8. 1  Wall  109 
(17:  551);  Silver  v.  Ladd,  74  U.  8.  7  Wall.  219 
(19:  188);  Starh  v.  Starr,  78  U.  8.  6  WalL  40d 
(18:  925)  Carman  v.  Johnson,  29  Mo.  84;  S  Q. 
20  Mo.  108. 

Mr.  Chief  Justice  Waite  delivered  the  (pin- 
ion of  Uie  court: 

This  was  a  suit  brought  by  Albert  0.  Widdl- 
combe  to  recover  the  poesesaion  of  the  8.  £.  ^ 
sec.  86.  T.  64,  R.  6,  Clarke  CounW,  Missouri 
He  daimed  title  under  a  patent  of  the  United 
8tate6  bearing  date  December  15, 1871.  issued 
upon  a  location  of  agricultural  scrip  on  the  10th 
of  May,  1871,  under  the  Act  of  July  2. 1862. 
12  8tat.  at  L.  508,  chap.  180.    As  an  equitable 
defense  to  the  action,  such  a  defense  bemg  per- 
missible by  the  laws  of  Missouri,  the  defend* 
ants  alleg^  in  substance  that  they  claimed  ti- 
tle under  Edward  Jenner  8mith,  who,  on  the 
6th  of  July,  1886,  went  to  the  proper  land  of- 
fice and  made  application  for  the  purchase  of 
the  land  in  dispute;  that  bis  apphcation  was 
duly  accepted,  and  he  completed  the  purchaaa 
by  the  payment  of  the  purchase  money  as  re- 
quired by  law;  that  the  entries  made  at  the 
Ume  by  the  proper  officers  in  the  plat  and  tract 
books  kept  in  the  office  showed  that  he  had 
bought  and  paid  for  the  8.  £.  i,  but  that  the 
register,  in  writing  his  application,  described  the 
8.  W.  i  by  mistake;  that  hesign^  the  applica- 
don  without  discovering  the  error;  that  he  inn- 
mediately  went  into  the  possession  <^  the  8.  £ .  ^. 
as  and  for  the  lands  he  had  purchafled,and  he  ana 
those  claiming  under  him  have  asserted  title 
thereto,  and  paid  taxes  thereon  ever  since;  that 
afterwards  the  entries  on  the  plat  and  tract 
books  were  changed,  without  authority  of  law. 
so  as  to  show  that  bis  piuxshase  had  been  of  tho 
8.  W.  f  instead  of  the  8.  E.  i;  that  Widdicombe 
located  his  scrip  on  the  8.  E.  i  with  full  knowl- 
edge  of  all  the  facts,  and  that  he  now  holds  the 
lej^  title  under  his  patent  in  trust  for  those 
claiming  under  8mith,  wbcnn  the  defendants 
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represent  in  the  suit  The  prajer  of  the  answer 
was  that  such  trust  might  be  established,  and 
Widdicombe  decreed  to  convey  the  legal  title 
to  those  who  had  acquired  Smith's  rights. 

The  trial  court  found  the  facts  to  be  substan- 
tially as  stated  in  the  answer.  The  supreme 
court,  on  appeal,  affirmed  this  flndiug,  and 
rendered  Judnnent  in  favor  of  the  defendants, 
requiring  Widdicombe  to  convey  in  accordance 
with  Uie  prayer  of  the  answer.  From  that 
Judgment  this  writ  of  error  was  brought. 

We  entertain  no  doubt  whatever  as  to  the 
correctness  of  the  findings  of  fact  in  the  courts 
.  below.  The  evidence  establishes  beyond  all 
*  question  that  Smith  intended  to  buy,  and 
tne  officers  at  the  land  office  intended  to  sell 
the  S.  E.  i.  That  tract  was  then  unsold,  while 
the  S.  W.  i  had  been  purchased  bv  Robert 
Wooden  at  private  entry  on  the  8th  of  Novem- 
ber, 1^,  and  this  was  shown  by  the  records  of 
the  office.  The  written  application,  by  mis- 
take^ described  the  wrong  land,  and  the  certifi- 
cates of  the  register  and  receiver  followed  the 
appUoBition;  but  the  entries  upon  the  records  of 
the  office  were  correct.  The  officers  sup- 
posed they  had  sold,  and  Smith  supposed  he 
had  paid  for,  the  8.  E.  i.  This  was  in  1886. 
For  twen^-two  years  afterwards,  certainly, 
and,  as  we  are  satisfied,  for  a  much  loD^er 
time,  the  plat  and  tract  books  showed  that  this 
quaiter  section  was  not  subject  to  entry  or  sale. 
At  some  time,  but  exactly  when  or  by  whom 
does  not  distinctly  appear,  the  entrv  of  Smith 
was  changed  from  the  S.  E.  i  to  the  S.  W.  i, 
thus  ^o^^e  two  entries  of  Uie  8.  W.  i— one 
by  Wooden  in  1884,  and  the  other  by  Smith  in 
[403]  1886.  The  fact  of  the  change,  as  well  as  what 
it  was,  appeared  on  the  face  of  the  records;  and 
no  one  could  have  been  misled  by  it  imless  he 
willfully  shut  his  eyes  to  what  was  before  him. 

Widmcombe  was  sworn  as  a  witness  in  his 
own  behalf,  and  the  following  is  the  whole  of 
his  testimony: 

"I  am  plaintifr  in  this  cause.  I  Applied  for 
and  entered  Uie  land  in  controversy  at  the 
BoonviUe  land  office,  as  shown  by  my  applica- 
tion in  evidence,  in  the  early  part  of  1871. 
Never  was  in  Clarke  County,  Mo.,  or  the 
northeastern  part  of  the  State  prior  to  June, 
1874.  Never  saw  the  Hampton  map  of  Clarke 
County,  referred  to  in  evidence,  prior  to  that 
time.  Never  saw  any  records,  other  than  the 
government  or  United  States  records,  having 
reference  to  the  land  in  controversy,  prior  to 
that  time.  I  had  heard  of  no  person  claiming 
the  land  in  controversy  prior  to  the  time  I  went 
to  Clarke  County,  io  1874.  The  defendant, 
Childers,  was  cutting  timber  upon  the  land 
when  I  went  there,  in  June,  1874.  and  was  cut- 
ting about  the  middle  of  the  tract;  so  he  in- 
formed me." 

Cross  examined  by  defendants: 

"I  discovered  the  southeast  quarter  86,  64, 
6  W.,  was  vacant  while  employed  in  making 
an  examination  of  the  records  to  purchase  for 
a  party  in  Scotland  County  an  eighty  acre  tract, 
where  there  were  three  applicants  at  the  same 
time  for  the  same  piece  of  land,  one  of  whom 
was  the  SheriJQf  of  Scotland  County.  There 
had  been  a  correction,  alteration,  or  erasure, 
call  it  as  you  please,  on  the  plat  and  tract  books 
in  the  register's  office,  in  section  86,  township 
64,  range  6  west,  and  I  saw  it  before  I  made 
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the  entry.  The  plat  book,  whereon  the  nura 
bers  of  entries  are  posted,  in  section  86,  and  on 
the  southeast  quarter  of  said  section,  there  is  a 
perceptible  erasure.  On  the  tract  book  the  let- 
ter 'W'  in  the  Smith  entry,  appears  to  have 
been  made  with  a  heavy  stroke  of  the  pen,  and 
has  a  much  heavier  and  darker  appearance 
than  the  letter  'S'  preceding  it,  and  has  the  ap- 
pearance of  having  been  changed  from  some 
other  letter;  and  the  letter  *E*  is  the  only  letter 
over  which  the  letter  'W*  could  have  been  writ- 
ten so  as  to  have  formed  a  correct  description 
of  any  other  entry,  either  in  that  or  any  other 
section,  or  in  the  description  of  lands  similarly 
situated." 

The  evidence  shows  clearly  and  distinctly 
that  Widdicombe  had  been  for  piany  years 
familiar  with  the  books  of  the  office  and  their 
contents,  as  well  as  with  the  way  in  which  the 
business  was  done  there.  He  must  have  known 
that  the  oririual  entry  by  Smith  was  of  the  S. 
E.  i,  and  tnat  it  could  not  be  changed  to  the 
S.  W.  i  without  putting  the  entry  on  a  quarter 
section  that  had  already  been  bought  and  paid 
for.  Under  these  circumstances  the  conclusion 
is  irresistible  that  he  is  legally  chargeable  with 
notice  of  Smith's  prior  entry  and  of  the  rights 
which  had  been  acquired  under  it. 

Such  being  the  case  the  Judgment  below  was 
clearly  right.  There  cannot  be  a  doubt  but 
that  if  the  mistake  in  the  written  applicatioo 
and  in  the  certificates  of  the  register  and  re- 
ceiver had  been  discovered  before  the  patent 
was  issued  to  Widdicombe,  it  would  have  been 
corrected  in  the  land  office  upon  proper  ap- 
plication in  that  behalf.  The  error  was  one 
which  arose  from  the  mistake  of  the  register, 
one  of  the  officers  of  the  local  land  office,  and 
comes  directly  within  the  provisions  of  section 
2869  of  the  Pievised  Statutes,  which  is  a  re-en- 
actment of  the  Act  of  March  8,  1819,  8  Stat,  at 
L,  626,  chap  98,  and  in  force  from  the  time  of 
the  entry  by  Smith  until  now.  The  Act  of 
1819  was  extended  by  the  Act  of  May  24. 1828, 
4  Stat,  at  L.  801,  chap.  96,  to  cases  where  pa- 
tents had  been  or  should  be  issued.  This  ex- 
tension is  now  embraced  in  section  2870  of  the 
Revised  Statutes.  Another  statute,  passed  May 
24,  1824,  4  Stat,  at  L.  31.  chap.  188,  now  sec- 
tion 2372  of  the  Revised  Statutes,  authorizes 
similar  relief. 

The  mistake  in  this  case  does  not  appear  to 
have  been  discovered  by  Smith,  or  those  claim- 
ing under  him.  until  after  Widdicombe  had 
got  his  patent,  and  after  they  had  been  in  the 
undisputed  enjoyment  for  thirty-five  years  and 
more  of  what  they  supposed  was  their  own 
property  upder  a  completed  purchase,  with  the 
price  fully  paid.  Widdicombe,  being  a  pur- 
chaser with  full  knowledge  of  their  rights,  was 
in  law  a  purchaser  in  baa  faith;  and,  as  their 
equities  were  superior  to  his,  they  were  en- 
forceable against  him,  even  thou.£^h  he  had 
secured  a  patent  vesting  the  legal  title  in  him- 
self. Under  such  circumstances,  a  court  of 
chancery  can  charge  him  as  trustee  and  com- 
pel a  conveyance  which  shall  convert  the 
superior  equity  into  a  paramount  legal  title. 
The  cases  to  this  effect  are  many  and  uniform. 
The  holder  of  a  legal  title  in  bad  faith  must  al- 
ways yield  to  a  superior  equity.  As  amdnst 
the  United  States  his  title  may  be  good,  but 
not  as  against  one  who  had  aoquireid  a  prior 
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rij^t  from  the  United  States  in  force  when  his 
purchase  was  made  under  which  bis  patent  is- 
sued. The  patent  vested  him  with  the  legal 
title,  but  it  did  not  determine  the  equitable  re- 
lations between  him  and  third  persons.  linon- 
$end  y.  Oreeiey,  72  U.  S.  6  WaU.  826,  885  £18: 
547,  5491;  Silver  ▼.  Ladd,  74  U.  8.  7  Wall.  219. 
228  [19:  188,  1411;  Meader  v.  Norton,  78  U.  8. 


11  Wall.  442,  458  [20:  184.  1871;  Johmcm  t. 
TatMley,  80  U.  8. 18  Wall.  72.  87  (20: 485, 4881; 
i'arjxnitier  v.  Montgomery,  80  U.  8.  18  Wall. 


1)8  U.  S.  118.  121  [25:  86.  87l;  Marquezv.  Frit- 
hie,  101  U.  8.  478,  475  [25:  SOO,  801]. 
T?ie  judgment  is  affirmed. 


PILAR  GARCIA  De  SABARIEQO  bt  al., 

IHffi  in  Err,, 

if, 

MARY  A.  MAVERICK  bt  al. 

(See  8.  C  Keporter*B  ed.  281-80L) 

Aet$  of  officer  or  tribunal,  tohen  wUid— govern- 
ment documents,  as  evidence  of  title — effect  of, 
as  against  pre-existing,  adverse  title— ^redtals 
in  deed  — presumption — confiscation,  how 
proved—prior  possessioyi — abandonment, 

1.  Where  power  or  iurlsdlotiOD  is  delegated  to 
any  public  officer  or  tribunal  over  a  subjeot  matter 
and  its  exercise  is  confided  to  his  or  its  discretion, 
the  acts  so  done  are  bindmcr  and  valid  as  to  the  sub- 
ject matter;  and  the  only  questions  which  can  arise 
between  an  Individual  claiming  a  right  under  the 
acts  done  and  the  public,  or  any  person  denying 
their  validity*  are  as  to  power  In  the  officer*  and 
fraud  in  the  party. 

2.  But  in  no  case  have  documents,  with  the  re- 
citals therein,  and  the  presumptions  of  law  and  tact 
arising  thereon,  shown  to  have  been  executed  by 
officers  of  the  government,  within  the  apparent 
scope  of  their  authority,  been  held  sufficient,  where 
the  fact  in  issue  was  whether  the  government  at 
that  time  bad  any  titJe  to  convey,  to  establish  the 
fact  in  dispute,  as  against  parties  claiming  a  pre- 
existing, adverse  and  paramount  title  In  them- 
selves. 

3.  AU  that  can  be  reasonably  or  lawfully  claimed 
as  the  effect  of  such  documents  of  title  is  that  they 
)>ass  such  estate,  and  such  estate  only,  as  the  gov- 
ernment itself,  in  whose  name  and  on  whose  behalf 
the  official  acts  appear  to  have  been  done,  had  at 
the  time,  but  not  to  conclude  the  fact  as  to  whether 
the  estate  conveyed  was  lawfully  vested  In  the 
grantor  at  the  time  of  the  grant. 

4.  Recitals  in  a  deed  bind  the  parties  and  those 
who  claim  under  them,  but  do  not  bind  mere 
strangers  claiming  by  an  adverse  title  or  those 
who  claim  by  title  anterior  to  or  paramount  to  the 
deed. 

5.  The  presumption  that  public  officen  have  done 
their  duty  is  a  legal  one:  out  It  does  not  supply 
proof  of  a  substantive  and  independent  fact. 

6. Where  the  documents  relied  upon  as  the  found- 
ation of  plaintlff*s  title  declare  that  the  property 
is  in  the  hands  of  public  officers  charged  with  its 
custody,  as  having  been  confiscated  with  that  of 
others  described  as  rebels,  and  show  a  sale  and  con- 
veyance of  the  premises  according  to  the  recitals 
upon  a  confiscation  of  the  property  by  the  Spanish 
Government,  but  do  not  show  any  decree  or  adju- 
ilication  of  confiscation  sufficient  to  warrant  €tte 
sale  or  that  the  person  whose  property  is  thus  sold 
was  within  the  Jurisdiction  of  any  tribunal  wbldh 
could  pronounce  such  a  decree,  had,  that  such  doc- 
ument were  not  sufficient  to  snow  a  legal  confisca- 
tion, nor  to  pass  title  to  the  purchaser  at  the  sale. 

7.  Notwithstanding  such  recitals  and  the  infer- 
ences to  bo  drawn  from  them,  the  alleged  confisca- 
f  ion  of  the  property,  if  it  ever  took  place,  could 


have  been  lawfuOy  effected  only  by  moanr  of  s 
formal  Judicial  proceeding,  which  must  be  primari- 
ly proved  by  theoflldal  record  of  the  transaction  or 
a  duly  oertmed  copy  thereof,  and,  secondarily,  io 
case  of  Its  loss,  by  proof  of  Its  prevtoua  existence 
and  of  its  contents.  The  certificates  of  other  o0- 
cers  roterring  to  it  only  incidentally  and  collater- 
ally, although  as  the  basis  of  thdr  own  official  ao> 
tlonuaie  not  legal  proof  of  the  fact  Itself. 

8.  rrior  possession  is  sufficient  to  entitle  a  party 
to  recover  In  an  action  of  ejectment,  only  as  against 
a  mere  intruder  or  wrong  doer  or  a  person  subse- 
guentlv  entering  without  right;  and  In  order  to  rs* 
cover  ft  must  appear  that  such  possession  has  bceo 
continuous  and  has  not  been  abandoned. 

0.  The  action  to  regain  the  prior  poaposslon  must 
be  brought  within  a  reasonable  tune  after  it  had 
been  lost.  If  there  has  been  delay  In  bringing  the 
action,  the  animus  revertendi  mustoeshown  and  the 
delay  satisfactorily  accounted  for,  or  the  prior  pos- 
sessor will  be  deemed  to  have  abandoned  his  claim 


to  the  possession. 

[No.  67.] 
Argued  Nov,  11,  U*  1S87,  Decided  Jan.  tS,  18SS. 

P\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texas,  to 
review  a  Judgment  for  the  defendants  in  an  ac- 
tion to  recover  land.    Affirmed, 


Statement  of  the  case  by  Mr,  Justice 
thews: 

This  is  an  action  of  trespass  to  try  title, 
brought  in  theCircuitCourt  of  the  United  Statei 
for  the  Western  Di^rict  of  Texas  by  Pilar 
Garcia  de  Sabariego  and  her  husband  Manuel, 
citizens  of  Mexico,  against  Maverick  and  oth- 
ers, citizens  of  Texas,  to  recover  a  certain  trad 
of  land  lying  in  the  City  of  San  Antonio,  Texas. 
She  claimecf  the  raopeity  as  the  sole  heir  of  her 
deceased  father,  Francisco  Garcia,  and  of  her 
deceased  mother,  Gertrudes  Barrera  de  Garda, 
both  of  whom  it  was  alleged  died  seiaed  and 
~  of  the  said  land.    The  different  de- 


endants  filed  pleas  of  not  guilty,  tlie  Statute  of 
limitations,  alienage  of  the  plaintiffs,  etc    On 
the  trial,  as  shown  oy  the  bill  of  exceptions,  the 
plaintiffs  read  in  evidence  certain  partition  pro 
ceedings  showing  title  in  one  Miguel  Lcsoya  to 
the  suerte  or  tract  claimed  in  the  salt  by  a  grant 
from  the  Eling  of  Spain.    The  plaintiiTs  ne3ct 
offered  in  evideDcc  certain  documents,  the  orif 
inals  being  in  Spani8h,and  translations  of  which 
into  English  are  set  out,  and  a  deed  from  a 
board  or  commissioners  to  Garcia  showing  a 
sale  and  conveTance  of  the  premises  in  oontro- 
versy  to  him,  based,  according  to  the  recitals, 
upon  a  confiscation  of  the  property  of  f  xieoya 
by  the  Spanish  Government  in  the  year  1814. 
lliese  documents,  relating  to  the  confiacmtSou, 
sale,  and  conveyance  of  the  property  in  contnv 
versy,  were  admitted  in  evidence,  the  court 
stating  at  the  time  that,  in  its  opinion,  they  did 
not  show  any  decree  or  adjuaication  of  con^ 
fiscation  sufficient  to  warrant  the  sale,  and  that* 
unless  the  plaintiffs  could  show  some  f urtberl 
proceedingis  upon  which  to  base  the  action  ol 
the  officers  in  the  premises,  the  said  proceeding 
constituted  no  legal  confiscation  and  ffcasse«l 
title  to  the  purchaser  at  said  sale.    Counsel 
the  plaintiffs  then  stated  to  the  court  that  th< 
were  unable  to  offer  in  evidence  any  further 
other  confiscation  decree  or  proceedings  thi 
those  already  offered  and  read  in  CTldeni 
Counsel  for  the  plaintiffs  then  offered  other 
timony  in  depositions,  "but  the  court, 
the  objection  of  defendants,  refused     to 
low   the   depositions  aforesaid,  or    any 
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of  them,  to  be  read,  aod  refused  to  permit 
plaintiSB  to  Tnake  any  of  the  proofs  af orraudd, 
upon  the  groaod  that  the  said  confiscation  pro- 
ceedings were  insuflScient  to  pass  title  of  any 
character,  and  that  no  title  of  any  character  was 
thereby  passed  to  or  vested  in  said  Gkircia,  and 
that  tms  was  fatal  to  plaintiffs'  right  of  recov- 
ery, and  that  all  the  said  evideDce  read  as  well 
as  tbat  proposed  to  be  offered  showed  no  title 
in  plaintiffs  which  would  warrant  a  verdict  and 
juorment  in  their  favor." 

The  court  thereupon  directed  a  verdict  for 
the  defendants,  which  was  rendered,  andludff- 
ment  thereon  accordingly,  to  reverse  which  tms 
writ  of  error  is  prosecuted. 

The  documents  relating  to  the  sale  and  con- 
veyance of  the  premises  in  dispute  are  as  follows: 

The  first  is  entitled:  "The  Gk>vcrnor  of  the 
Province  of  Texas  returns  statements  of  prop- 
erty confiscated  from  the  rebels  in  Bexar,  and 
of  the  condition  thereof,  and  asks  whether  some 
of  it  may  be  sold."  Then  follows  a  list  of  the 
names  of  the  parties  and  a  general  description 
of  the  property  of  each,  extended  into  a  column 
of  valuations.  In  this  list  appears  the  name  of 
l^Iiguel  Losoya;  the  property  descrjibed,  one  half 
du& of  water;  extenued  100.  Thislistispreceded 
by  the  following  heading:  "Statement  of  prop- 
erty confiscated  from  the  rebels  of  this  dty  by 
the  order  of  the  commanding  general,  Don  Joa- 
quin de  Arredondo,  as  shown  by  the  statement 
and  inventory  made  by  Captain  Don  Fran'co 
del  Pmdo  y  Arce  on  the  27tli  of  October,  1814, 
which  I  copy,  and  to  which  I  refer  myself, 
viz.*  It  is  dated  Bexar,  the  27th  of  October, 
1814,  and  signed  Fco  del  Prado  y  Arce,  Juan 
Pran'co  de  Collantes.  Then  follows:  "Gen- 
eral inventory  and  copy  of  property  belonging: 
to  Uic  King,  and  confiscated  from  the  insurgents 
of  this  Province,  which  I  received  from  my 
predecessor.  Lieutenant  Don  Juan  Antonio  Pa- 
dilla,  and  is  now  in  existence,  viz."  In  this  list 
also  appears  Mi^el  Losoya's  one  half  dula  of 
water.  Then  follows,  under  the  head  of  re- 
marks, the  following: 

"  All  the  other  confiscated  property  appear- 
ing in  the  statement  made  by  Don  Francisco 
del  Prado  as  above,  in  the  copy  of  the  state- 
ment of  existing  property  which  I  have  re- 
ceived from  my  predecessor,  Lieutenant  Don 
Antonio  Padilla,  now  wanting?,  shall  be  ac- 
counted for  by  my  predecessor  in  office,  since 
I  have  had  no  knowledge  of  it;  but  I  will  be 
accountable  for  the  pro^rty  which  I  received 
from  said  Padilla,  as  appears  in  this  last  state- 
ment. 

Bezar,  19th  of  September,  1817. 

Juan  Fran'co  de  Collantes." 

On  the  same  document  is  the  following  en- 
dorsement: 

''  [On  margin:]  On  the  20th  inst  receipt  was 
acknowledgea,  stating  that  he  shall  be  aavised 
of  the  result 

"There  are  in  this  dty  several  houses  se- 
questered from  the  insurgents  who  took  part  in 
ue  revolution  of  this  Province,  which  took 
place  in  the  past  year,  1811;  but  all  of  them  are 
BO  deteriorated  that  they  are  becoming  wholly 
unserviceable,  having  never  been  repaired, 
owing  to  want  of  funds  for  that  purpose,  a 
few  of  them  having  been  inhabited  by  persons 
connected  with  the  army,  who,  considering 
thdr  well  known  straitened  ciroumstances,  had 
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means  to  pav  rent  only.  The  result  is  that,  al- 
though at  that  time  they  vrere  appraised  by 
commissioners  appointed  for  that  purpose,  ac- 
cording to  their  inventory  existing  in  these 
archives,  in  amounts  which  wero  then  adequate, 
they  cannot  now  be  worth  one  half  of  what 
they  were  then,  and  some  of  them  may  not  be 
worth  one  third;  and,  considering  that  their 
ruinous  condition  increases  from  &y  to  day,  I 
hope  that  Tour  Lordship  will  please  tell  me 
whether  some  of  them  may  be  sold  in  case  that 
purchasers  be  found,  and  whether,  owing  to 
the  cause  above  specified,  some  rebate  may  be 
made  on  the  appraised  value,  considering  that 
at  this  moment  a  buyer  comes  before  me  of  a 
house  appraised  at  three  hundred  and  eighty 
dollars,  but,  inasmuch  as  the  price  docs  not 
suit  him,  he  asks  for  some  rebate  on  it,  said 
house  being  wholly  imserviceable.  In  these 
terms,  and  considering  that  this  business  is  un- 
der the  authority  of  the  intendancy,  I  sliall  act 
according  to  the  instructions  which  Tour  Lord- 
ship may  give  on  the  subject.  €rod  keep  you 
many  years. 

Bexar,  September  14, 1817. 

Antonio  Martinez. 

To  the  Intendant  of  San  Luis  Potosi.*' 

"One'cuartillo.' 

Fourth  stamp:  'One  cuartillo.'  For  the 
years  dghteen  hundred  and  fourteen  and 
nfteen  " 

"San  Luis  Potosi,  the  20th  of  October,  1817. 

"  Let  the  official  communication  of  the  Qov- 
emor  of  the  Province  of  Texas,  and  inventory 
and  statements  thereto  attached,  upon  houses 
sequestered  from  tiie  rebels  at  Bexar, 
and  asking  whether  some  of  them  may 
[Seal.]  be  sold,  he  filed,  and  let  the  whole  be 
referred  to  the  '  asesor*  for  his  opinion 
upon  such  instructions  as  may  be  proper. 
The  intendant  '  corregidor '  of  this  Province, 
Don  Manud  Jacinto  de  Acevedo,  has  thus  de 
creed  and  ordered  and  did  rign  hereto  with  as- 
sisting witnesses,  in  default  of  a  notary,  which 
Icerttfy. 

[Seal.  1817.]  Manuel  de  Acevedo. 

Assisting,  Jos^  Maria  Burai. 

Man.  Jos6  Domingo. 

One  cuartillo. 

[On  margin:]  Erasures  are  not  valid." 

•*  To  the  Intendant. 

Art.  82  of  the  royal  Ordinance  of  December 
4.  178i3,  gives  powers,  in  case  of  confiscation 
by  sentence  of  any  property  within  the  terri- 
tory of  this  Province,  and  makes  it  the  special 
dufy  of  Tour  Lordship  to  proceed  to  the  aliena- 
tion and  collection  of  the  proceeds  and  to  take 
cognizance  of  ^  litigation  and  claims  subse- 
quently arising;  and  on  the  same  subject  a  su- 
perior order  was  afterwards  issued  referring  to 
property  confiscated  from  the  rebels.  In  these 
terms  and  in  the  case  to  which  the  Governor  of 
the  Province  of  Texas  makes  reference  at  the 
beginning  of  his  report  of  the  19th  of  Sep- 
tember of  this  year,  that  the  confiscation  of 
the  property  mentioned  in  it  was  cfiPected  by 
the  order  of  the  commanding  general  of  the 
eastern  Provinces,  the  provisions  of  said  articles 
are  applicable,  and,  consequently.  Tour  Lord- 
ship should  be  pleased  to  order  that  the  confis- 
cated property,  owing  to  the  deterioration  it  hns 
suffered,  as  stated,  be  reappraised  by  two 
sworn  experts,  thus  altering  the  value  hereto- 
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fore  assessed  on  H,  In  order  to  facilitate  its  more 
speedy  sale,  and  4hat  its  total  loss  may  not  re- 
sult to  the  prejudice  of  the  royal  treasury;  and 
said  property  belnc  thus  appraised  let  it  at  once 
be  offered  m  public  sale  for  the  term  of  nine 
days,  three  outcries  being  afterwards  made, 
and,  at  the  last  outcry,  adjudication  being 
awarded  to  the  best  bidders  for  parcels,  who 
may  appear  with  the  respective  lx)nd  certifi- 
cates by  persons  able  to  give  security  for  their 
[866]  bids;  and  these  bids  shall  be  good  and  may  be 
accepted  for  adjudication  thereon,  provided 
that  others  be  not  made  a  little  more  In  excess 
of  the  two  third  parts  of  the  amount  of  ap 
praisement,  this  being  (the  practice  general^ 
observed  in  all  the  tribunals.  And  Tour  Lord- 
ship will  please  give  notice  of  this  dedsion  to 
the  commanding  general;  whereupon,  these 
proceedings  shouldbe  referred  for  the  specific 
objects  to  the  Qovemor  of  Bexar,  who  should 
in  due  time  report  Uie  results  to  this  intendancy. 

San  Luis  Potosi,  October  29, 1817. 

(Lic'do)  Josef  Ruiz  de  Aguirre. 

"  San  Luis  Potosi,  October  81, 1817. 

"  As  the  '  asesor*  advises,  let  this  be  commu- 
nicated to  the  commanding  general  of  the  east- 
em  Provinces  for  his  information.  This  His 
Lordship  has  decreed  and  signed  hereto,  whi  li 
he  certifies.  Acevedo. 

Assisting,  Juan  Jos6  Domingo,  8. 
Jos6  Maria  BuraL 

"  On  the  same  day  an  oflScial  communication 
was  addressed  to  the  ^neral  commanding  the 
eastern  Provinces,  with  insertion  of  the  fore- 
going opinion,  which  I  certify. 

" ,  Paraph." 

Then  follows  a  *' statement  showing  the 
property  sequestered  from  the  rebels  of  the 
capital  of  Texas,  according  to  the  inventory, 
enstinff  in  the  archives  of  this  n)vemment, 
specif ving  that  which  has  subsequentlv  been  re- 
turned, donated,  and  finally  ruined  bv  the 
swollen  riv^  in  the  overflow  of  the  5th  of  July 
of  this  year,  viz.:"  This  includes  Miguel  Lo- 
soya,  one  half  dula  of  water,  rented  for  one 
fanega  of  com;  dated  at  Bexar,  September  10, 
1819. 

The  next  document  referred  to  is  called  a 
"translation  of  confiscation  proceedings  of 
1819,"  dated  at  the  Intendancy  of  San  Luis 
Potosi,  in  the  year  1819:  "The  Qovemor  of 
Texas  reports  the  injury  caused  by  the  overflow 
undergone  by  the  City  of  Bexar  on  the  fifth  of 
[267j  ^^J  ^  ^®  landed  estate  confiscated  from  the 
insurgents.  Statement  of  the  houses  and  '  jo- 
cales*  (thatched  cabins)  belonging  to  the  royal 
domain,  as  confiscated  from  the  rebels,  which 
have  been  ruined  in  the  overflow  of  tiie  City 
of  Bexar,  which  took  place  in  the  morning  of 
the  5th  of  July."  Then  follows  a  list  of  houses 
and  "  jocales,'^'  dated  Bexar,  the  8th  of  July, 
1819,  signed  Jose  Flores;  Examined,  Martinez; 
with  the  following  statement  at  its  conclusion : 

**  On  the  morning  of  the  5th  instant,  in  con- 
sequence of  a  terrific  waterspout  which  bursted 
north  of  this  city,  the  river  became  so  swollen 
as  to  run  over  its  banks,  causing  a  general  over- 
flow such  as  has  never  been  beheld  in  the  Prov- 
ince before,  lea  vine  the  city  in  such  a  condition 
that  it  may  be  said  to  exist  no  longer,  and  its 
inhabitants  (those  who  were  not  victims  of  the 
fuiy  of  the  waters)  beingreduced  to  the  most 
lamentable  destitution.    The  landed  estate  be- 
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longing  to  the  royal  domain  by  sequestrstion 
has  been  ruined  by  that  overflow,  a  statement 
of  which  property  I  enclose  herewith  to  tbe 
knowledge  of  your  lordship.  The  unfortnnats 
condition  of  this  people  did  not  allow  me  l» 
offer  that  property  for  sale,  as  Your  Loidsblp 
had  instructed;  now  and  for  better  cause  it  wiU 
be  more  difficult,  and  all  the  houses  left  stand- 
ing will  by  degrees  fall  in  ruins,  as  they  liav» 
been  consideraoly  shattered  by  the  overflow; 
even  the  parcels  of  cultivable  lalid  are  no  longer 
flt  for  cultivation.  Therefore  your  lordsbi]^ 
will  please  determine  as  you  may  deem  most 
advisable,  in  order  that  the  royal  domain  may 
not  suffer  a  total  loss.  May  Cfod  preserve  yoo 
many  years. 
Bexar,  July  9, 1819.       Antonio  Martinez. 

To  the  intendant,  Don  Manuel  Acevedo. 

One  quartillo  fourth  [L.  S.I  stamp,  one 
quartillo,  years  eighteen  hundred  and  sixteen 
and  eighteen  hundred  and  seventeen.  One 
quartillo. 

September  18th,  1819. 

PL.  8.]  Luis  Potosi.- 

*'  Let  the  Gk>vemor  of  the  Province  of  Texas 
be  notified  that  this  intendancy  is  informed  of 
the  occurrence  referred  to  in  the  foregoing  letter, 
and  that,  inasmuch  as  the  property  mentioned 
in  the  accompanying  list  hiss  suffered  so  great 
injury,  while  other  property  \&  completely  fall- 
ing into  ruin,  he  will  cause  the  same  to  be  ap- 
praised again  by  experts  swom  in  doe  form, 
and  that  it  be  sold  at  auction,  to  be  awarded  to 
the  best  bidder,  conforming  himself,  so  |ar  as 
the  said  occurrence  allows,  to  the  order  eiven 
on  the  subject,  and  contained  in  the  proceedings 
addressed  to  him  on  the  thirty-first  of  Octob^. 
eighteen  hundred  and  seventeen.    Tlios  it  has 
been  determined  and  signed  by  the  "  Senor  In- 
tendente  Corrc^idor"  of  this  province,  by  the 
advice  of  his  '  *  Jjitendente  Letrodo,"  before  me,, 
which  I  certify. 

Manuel  de  Acevedo, 
lAemdado  Jo9rf  Ruti  de  Aguim^ 

Before  mo—         Antonio  Maria  Juares, 

Nciary  Bapal  and  Miiitanf 
InUndenU  of  State. 

On  the  seventeenth  of  the  same  month  tli» 
letter  was  dispatched  as  by  orders. 

Juares.  ** 

This  list  of  houses  and  **  Jocales  **  does  not 
contain  any  reference  to  Miguel  Losoym,  but  b^ 
the  same  document  follows  a  "stat^neot  of 
property  this  day  in  existence  confiscated  from 
the  rebels  of  the  capital  of  Texas,  viz. "  In  that 
list  is  found  the  name  of  "  Miguel  Losoya.  one 
half  stock  watering  privilege  {media  dula  di 
aqua),  with  its  land;"  dated  Bexar,  Septembei 
10, 1819;  signed  Jos6  Flores  and  Martinez. 

Then  follows  an  "exhibit  of  the  property 
sequestered  from  the  rebels  of  the  capital  oi 
Texas,  according  to  the  inventory  existing  in  Hm 
archives  of  this  government,  stating  what  ^v^ 
subsequently  restored,  donated  and  recexred 
and  finally  swept  off  by  the  waters  of  the  tW^ 
in  the  overflow  of  the  oth  of  July  of  this  yeai 
viz."  In  this  again  appears  "  Miguel  Loooyc 
one  half  stock  watering  privilege,  with  lan^ 
rented  for  one  fanega  of  com;"  dated  Be: 
September  10, 1819;  signed  Jos^  Flores; 
amined,  Martinez.  And  there  Is  added 
following  statement: 
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"  ConsideriDg  that  the  OYerflow  of  the  5th  of 
July  last  past  resulted  in  the  ruin  of  several 
houses  ana  all  the  'Jocales'  which  were  seques- 
tered and  belonff  tothe  roval domain,  I  instructed 
the  agent  of  atld  property  to  make  statements, 
which  I  inclose  herewith  to  Your  Lordship  for 
▼our  information.  One  of  these  statements  ex- 
hibits all  the  sequestered  property,  as  I  did 
formerly  report  to  Tour  Lorduiip,  stating  the 
disposition  made  of  that  property.  The  other 
statement  shows  what  is  this  ofay  remaining 
of  said  property,  with  the  remark  that  in 
relation  to  the  arable  lands  most  of  it  has  been 
destroyed  by  the  overflow,  beinff  situated  in 
close  proximity  to  the  banks  of  toe  river,  and 
thev  are  no  longer  fit  for  cultivation.  I  also 
iDClose  to  Your  Lordship  a  statement  as  re- 
quired, of  the  same  commissioner,  who  has  not 
one  'rear  on  liand,  but  holds  some  bills,  part  of 
which  may  be  collected,  being  against  the 
troops,  to  which  they  may  be  charg^  on  their 
accounts;  others,  however  will  be  of  difficult 
<x>l]ection,  being  due  by  several  parties  whom 
the  late  misfortune  has  left  in  the  greatest  des- 
titution, and  now  exclusively  depending  on 
the  charity  of  His  Excellency,  the  Viceroy. who 
has  sent  $29.00  for  the  purpose,  and  of  the 
most  illusmous  prelate,  Don  Joro  Ignacio  de 
Aransivia,  who  contributed  $19.00.  However, 
Your  Lordship  will  determine  as  you  deem  just. 
M^  God  preserve  Your  Lordship  many  years. 

Bexar,  September,  1819. 

Antonio  Martinez. 

To  the  Intendant,  Don  Manuel  de  Acevedo. 

"  Luis  Potosi,  October  20th,  1819. 

Let  this  letter  and  accompanying  documents 
be  filed  with  the  former  proceedings  existing  in 
this  intendancy,  and  be  referred  to  the  'promot- 
er fiscal,'  and  according  to  his  request  to  the 
assessor. 

[L.  8.]  Acevedo. 

Antonio  Maria  Guares,  one  'quartillo;'  fourth 
stamp,  one  quartillo;  years  eighteen  hundred 
and  sixteen  and  eighteen  hundroi  and  seventeen, 
one  quartillo. 

[L.  S.]    [L.  8.]     One  quartUlo." 

Also  the  following: 
"  Proceedings  of  Swe  of  the  Property  Seques- 
tered from  the  Rebels  for  the  Account  of  the 
Boyal  Revenues.  Year  1819. 
The  real  estate  sequestered  in  this  capital 
from  the  rebels,  having  to  be  sold  for  the  bene- 
fit of  the  royal  treasiuy ,  in  order  Uiat  said  royal 
treasury  may  not  lose  all  its  interests  owing  to 
the  great  depreciation  suffered  by  said  property, 
and  by  virtue  of  the  orders  recdved  oy  me  on 
the  subject,  I  commission  you  jointly  with  the 
inliabitants,  Don  Vicenti  Gortori,  first  regidor, 
and  Don  Jos6  Flores,  aj^nt  of  said  property,  to 
proceed  to  said  sale,  in  accordance  with  the 
opinion  of  the  assessor  of  the  intendancy  of  San 
Luis  Potosi,  a  copy  of  which  I  inclose  to  you 
in  order  that  vou  may  conform  with  it  in  all 
its  points,  and  to  form  the  heading  of  the  pro- 
ceedings to  be  instituted  on  the  subject.  I  do 
likewise  inclose  a  statement  of  the  houses  and 
lands  which  must  be  sold  according  to  the  last 
appraisement  made  by  the  experts,  JosS  Dona- 
ciano  Ruiz  and  Francisco  Zapata,  master  ma- 
sons, for  the  houses,  and  for  the  lands  l^  the 
farmers  Francisco  Flores,  Don  Santiafi;o  Seguin, 
Diago  Perez,  and  Jos6  Gomez,  to  whom  1  did 


administer  the  oath  to  proceed  to  the  c^praise- 
ment;  and  vou  will  inform  me  of  the  result, 
and  forward  said  proceedings  to  me.  May  G  od 
preserve  you  many  years. 

Bexar,  6th  of  November,  1819. 

Antonio  Martinez. 

To  Captain  Don  Manuel  Cedron." 

"  Potosi,  the  20th  of  October.  1817. 

Let  the  letter  of  the  Gk>vemor  of  the  Province 
of  Texas  and  the  accompanying  inventory  and 
statement  of  houses  sequestered  from  the  rebels 
of  Bexar  be  filed,  advising  whether  an  v  of  Uiem 
may  be  sold;  and  let  the  whole  be  referred  for 
ad^ce  to  the  assessor  for  such  determination  as  [871] 
hedeems  proper.  The  'intendante  corregidor*  of 
this  Province,  Don  Manuel  Jacinto  de  Acevedo, 
has  thus  determined  and  ordered  and  signed 
hereto,  with  assisting  witnesses,  in  default  of  a 
notary,  which  I  certify. 

Manuel  de  Aceveda 

"Assisting,  Juan  Jos6  Dominguez. 
Jos^  Maria  Loma. 

"To  the  Intendant 

Article  82  of  the  royal  Ordinance  of  Decem- 
ber 4, 1786,  gives  power  in  case  that  in  the  ter- 
ritory of  this  Province  the  case  should  arise  to 
confiscate  any  property,  it  should  be  the  special 
duty  of  Your  Lordship  to  proceed  to  the  alien- 
ation and  to  the  collection  of  the  proceeds,  not- 
withstanding all  pleadings  and  applications  sub- 
sequently made.  On  this  same  subject  orders 
were  subsequently  issued  referring  lo  property 
confiscated  from  the  rebels.  Consequently ,  and 
w?:*ereas,  the  Governor  of  the  Province  of 
Tt  i  as  states  at  the  beginning  of  the  statement 
made  on  the  19th  of  September  of  this  year  that 
the  confiscation  from  the  inhabitants  referred 
to  in  it  was  made  by  the  order  of  the  command- 
ing general  of  the  eastern  Provinces,  the  case 
referred  to  in  said  article  exists,  and  therefore 
Your  Lordship  should  order  that  the  confiscated 
propertv,  owing  to  the  depreciation  suffered 
by  it,  shall  be  appraised  again  by  two  sworn 
experts,  thus  modifving  the  prices  formerly  as- 
se^ed,  in  order  to  facilitate  a  prompt  sale,  and 
to  avoid  a  total  loss  to  the  injury  of  the  it>yal 
treasury;  and  that  said  property,  upon  being 
thus  appraised,  be  placed  at  auction  for  nine 
days,  and  afterwards  cried  three  times,  and  at 
the  last  cry  be  adjudicated  to  the  best  bidder 
or  bidders  for  parts,  who  mav  appear  with 
proper  security  papers  by  individuals  able  to  be 
good  for  their  bids,  and  said  securities  shall  be 
good  and  may  be  accepted  in  proceeding  to  the 
adjudication,  provided  that  other  parties  do  not 
offer  a  little  more  than  two  thirdis  of  the  ap- 
praisement, this  being  the  practice  habitually 
observed  by  all  courts;  and  Your  Lordship 
should  inform  the  commanding  eeneral  of  this 
determination,  and  subsequently  refer  these 
proceedinjra  for  the  contemplated  purpose  to 
the  said  Governor  of  Bexar,  who  will  in  due 
time  report  the  results  to  the  intendancy. 

San  Luis  Potosi,  October  29,  1817. 

Licenciado  Jos6  Ruiz  de  Aguirre. 

"  San  Luis  Potosi,  October  81,  1817.  [27«] 

ACTceably  to  the  advice  of  the  assessor,  this 
will  be  communicated  to  the  commanding  gen- 
eral of  the  eastern  Provinces  for  Wa  informa- 
tion. 
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Thus  his  lordship  has  decreed  and  did  sign 
hereto,  which  I  certify. 

Acevedo. 

AflsistiDg.  Juan  Jos6  Dominguez. 
Jos6  Maria  Loma.^ 

"  I,  Don  Antonio  Martinez.  Knight  of  the 
Hoyal  Order  San  Hermenegildo,  coUinel  in  the 
royal  armies,  and  Oivil  and  Military  Governor 
for  His  Majesty  of  this  Province  of  the  Texas, 
New  Philippines,  etc.,  do  certify  that  the  fore- 
going opinion  is  a  literal  copy  of  that  appearing 
m  the  proceedings  referred  from  the  intendancy 
of  San  Luis  Potosi  and  existing  in  the  archives 
of  government  in  my  charge;  and  for  due  au- 
thenticity I  have  signed  hereunto  at  Bexar,  the 
6th  of  November,  1810. 

Antonio  Martinez. 

To  this  Is  attached:  *'  Exhibit  of  property 
sequestered  from  the  rebels  to  be  offered  at 
piu>]ic  auction,  with  statement  of  the  value  of 
the  same  according  to  the  last  appraisement" 
In  this  list  is  contdned  Miguel  Losoya's  suerie, 
and  extended  in  a  column  of  figures  at  50. 
This  list  is  dated  Bexar,  the  6th  of  November, 
1819,  and  signed  Antonio  Martinez. 

Then  follows  a  return  by  the  commissioners 
of  the  sale,  as  follows: 

"  Pursuant  to  Your  Lordship's  order  to  pro- 
ceed to  the  sale  and  adjudication  of  the  property 
sequestered  from  the  rebels  of  this  Pro^ance,  the 
same  was  placed  at  auction  for  the  term  of  nine 
days,  after  which  it  was  cried  three  times,  as 
prescribed  by  the  order  of  the  Intendant  of  San 
Luis  Potosi,  said  property  and  grounds  being 
adjudicated  at  the  last  cry,  as  appears  from  the 
documents  which  we  return  to  Your  Lordship, 
[873]  with  others  referred  by  you  to  this  board,  for 
your  information,  with  the  understanding  that 
the  buyers  have  been  notified  to  keep  the 
amounts  in  which  the  adjudication  was  made 
subject  to  your  lordship's  pleasure.  The  other 
property  has  not  been  adiudicated,  because  no 
bidders  presented  themselves. 

May  God  preserve  Tour  Lordship  many 
years. 

Bexar,  November  22, 1810. 

Manuel  Cedran. 
Vicente  QoftorL 
Jos6  Flores." 

"  To  Governor  Don  Antonio  Martinez. 

In  the  City  of  San  Fernando  de  Bexar,  on  the 
twenty-second  day  of  the  month  of  November, 
in  the  year  eighteen  hundred  and  nineteen,  we^ 
the  bciurd  of  commissioners  organized  for  the 
sale  of  the  property  sequestered  from  the  rebels 
of  this  Province  by  the  order  of  the  Governor 
of  the  same.  Colonel  Don  Antonio  Martinez, 
viz..  Captain  Don  Manuel  Cedran,  Don  Vi- 
cente Gorton,  first  regidor  of  the  ayuntamiente 
of  this  capital,  and  the  inhabitant  Don  Josef 
Flores  de  Abrego,  by  virtue  of  the  order  of  the 
said  Governor  neadmg  these  proceedings,  in 
consequence  of  the  oruer  received  by  that  chief 
from  the  Intendancy  of  San  Luis  Potosi,  also 
herein  inserted,  to  nroceed  to  the  sale  of  said 
property  sei^uesterea,  as  appears  in  the  exhibit 
accompanying  the  order  of  said  Governor,  the 
whole  for  the  benefit  of  the  royal  treasury,  do 
certify  and,  sofaras  we  are  able,  do  pledge  our 
faith  that,  after  having  placed  said  sequestered 
property  mentioned  in  the  above  recited  order 

484 


and  exhibit  at  auction  for  the  term  of  nine  days, 
and  caused  the  same  to  be  cried  thjnee  thnes. 
according  to  the  order  of  the  Intendant  of  Sao 
Luis  Potosi,  thev  were  adjudicated  at  the  last 
cry,  which  took  place  on  the  tweoty-fin>i 
instant." 

Then  follows  a  list  of  the  property  sold,  in- 
cluding *'  that  of  Miguel  Loeqya,  also  in  favor 
of  Captain  Don  Frandaco  Garcia,  in  $55." 
The  return  proceeds: 

"  To  which  piuties  adiudication  was  made, 
being  the  onlv  ones  whose  respective  bids 
reached  the  Ixmits  specified,  no  other  party 
having  bidden  over  them,  nor  did  buyen  pre- 
sent themselves  for  the  other  property  con- 
tained in  the  Gh>vemor's  statement;  and  for  due 
authenticity,  wherever  it  may  be  proper,  we 

five  the  presents,  signed  by  us  on  the  aforesaid 
ay,  month,  and  year. 

Manuel  Cedran, 
Vicente  Gortori, 
Jo86  Flores, 
Pruidial  Company  cf  Bexar," 

"Received  from  the  board  commissioned  by 
the  Governor  of  the  Province,  Colonel  Don 
Antonio  Martinez,  the  sum  of  three  thousand 
one  nundred  and  fifty-five  dollars,  proceeds  of 
the  sale  of  rebel  property  in  favor  of  the  royal 
treasury,  which  shall  be  charged  to  this  com- 
pany, of  which  I  am  the  fiscal  a^nt,  and  used 
lor  the  support  of  the  troops  in  said  Province. 

Bexar,  November  27th,  1810. 

|8, 155.00.  Alexandro  Travmo. 

Examined:    Martinez." 


"  The  property  sequestered  from  the  rebels 
in  this  capital  having  been  offered  for  sale  by 
virtue  of  Tour  Loroship's  order  to  me  on  Uie 
subject,  I  inclose  to  you  the  proceedings  f ormeil 
concerning  said  sale,  together  with  the  receipt 
of  the  sum  of  three  thousand  one  hundred  and 
fifty-five  dollars,  proceeds  of  the  sale  of  said 

Sroperty,  which  amount  was  received  by  the 
nancitu  acent  of  this  presldial  company  for  the 
support  of  the*  troops  of  this  Province,  which 
had  no  means  whatever.  Therefore  I  hope 
that,  should  Tour  Lordship  deem  it  proper,  t£e 
royal  treasurv  department  at  Saltillo  will  be  in- 
structed to  charge  the  same  against  the  said 
Bexar  Company. 

As  to  the  property  still  remaining  unsold,  no 
bidder  having  presented  himself,  owing  both  tc 
the  depreciated  condition  of  the  same,  and  tc 
the  poverty  of  the  population,  which  does  no< 
permit  them  to  buy  it;  some  purchasers  mieh 
present  themselves  if  it  were  sold  on  credit 
which  point  I  did  not  wish  to  detennine 
because,  although  some  honorable  peraons  maj 
be  found  able  to  assume  that  indebtedness.  Hi 
uncertainty  of  the  crops  and  their  reduced  pre 

e>rtion  might  prevent  them  from  meeting  \\ 
owevcr.  Your  Lordship  will  determine  as  yo 
deem  advisable. 

Respecting  the  house  sequestered  from  xXi 
rebel,  Vicente  Travieso  (which  has  been  pr« 
visionally  transferred  to  the  ajmntamiento  < 
this  city  by  Tour  Lordship's  order),  no  biddi 
will  ever  appear,  because  it  has  been  nuitcrial  1 
injured  by  Uie  overflow;  and  it  would  be  ic 
possible  for  the  whole  population  to  raise  tl 
lour  thousand  five  huncued  dollars,  amount 
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iU  redaoed  appralaement    Uaj  God  presenre 
Your  Lordsbip  many  yean. 

Bexar,  December  10th,  1810. 

Antonio  Martinez. 

To  the  Intendant,  Don  Manuel  de  Aceyedo. 

Potod,  January  20, 1820." 

'  *  To  the '  promoter  fiscal/  in  whose  office  the 
former  proceedings  exist,  Licenciado  Ruiz  de 
Aguerro:  I  return  these  proceedings,  after 
baying  taken  proper  action  tbereon  and  on  the 
former  prooeedines,  without  the  respective  re- 
quests, in  order  that  the  ' juez  de  letros '  of  the 
respectiye  district  may  act  as  he  deems  Just 

Potosi,  April  16,  1821. 

Licenciado  Marouez." 

The  next  document  is  the  deed  of  Uie  com- 
missioners, as  follows: 

"  TranOatian  cf  Deed.    Nov,  23,  1810. 
Valid  during  the  reign  of  our  Lord  Ferdinand 

7th. 
4th  stamp,  1810. 
The  party  interested  paid,  in  this  revenue 
office,  in  my  charge,  the  half  'real,'  coat  of  this 
stanip. 
"  Bexar,  Nov.  28, 1810. 

Luis  Galau  (Paraph.) " 

"  In  the  cit^  of  San  Fernando  de  Bexar,  on 
the  twenty-third  day  of  tue  month  of  Novem- 
ber in  the  year  eighteen  hundred  and  nineteen, 
we,  the  commissioners  of  the  board  organized 
for  the  sale  of  property  confiscated  from  the 
rebels  of  this  Provmce,  by  the  order  of  the 
Oovemor  of  the  same,  ColoDel  Don  Antonio 
Martinez,  viz..  Captain  Don  Manuel  Cedron, 
DoD  Vicente  Gortori,  first  redder  of  the  ayun- 
tamieDto  of  this  capital,  and  the  resident  Jos^ 
[276]  Flores  de  Abrego,  by  virtue  of  the  order  of  the 
said  Governor,  In  consequence  of  the  order  re- 
ceived by  said  chief  .from  the  Litendancy  of 
San  Luis  Potosi,  to  proceed  to  the  sale  and  ad- 
judication of  said  confiscated  property  for  the 
benefit  of  the  royal  treasury,  do  certify  and 
do,  so  far  as  we  can,  bear  evidence  that  tdter 
said  property  was  offered  in  public  auction, 
accorainff  to  accustomed  processes,  the  'suerte' 
of  Miguel  Losoya  was  adjudicated  in  favor  of 
Don  Francisco  Garcia  in  the  sum  of  fifty-five 
dollars,  being  bounded  on  the  north  by  the 
laod  of  the  widow  of  Vicente  Amador,  on  the 
south  by  that  of  Cipriano  Losoya,  on  the  east 
by  the  wall  of  the  mission  of  Balero,  and  on 
the  west  by  the  land  of  Don  Francisco  Collantcs 
uid  Manuel  Himines,  which  tract  of  land  was 
delivered  by  said  board  to  Captain  Don  Fran- 
ciso  Garcia  in  the  specified  sum  of  fifty-five 
dollars,  which  he  paid  in  ciirrent  money  for 
the  benefit  of  the  roval  treasury,  in  coDsidera- 
tion  whereof  he  shall  possess  it  now  and  here- 
after as  its  lawful  lord  and  owner,  remaining 
at  lilterty  to  seU  it  again,  to  donate  or  transfer 
it  bv  inheritance  to  whomsoever  it  may  be  his 
^vill,  so  that  no  contradiction  may  be  opposed 
as  to  the  freedom  in  which  he  remains  to  make 
iise  of  it;  and  for  due  authenticity ,  and  in  order 
that  this  evidence  of  sale  may  avail  him  as  a 
title  and  muniment  in  the  archives  of  the 
government,  and  that  as  many  copies  of  the 
same  may  be  delivered  to  the  party  interested 
as  he  may  desire,  we  sign  these  presents  in  the 
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dtj  of  Bexar  on  the  day,  month,  and  year 
above  stated. 

Manuel  Cedron  (Paraph). 
Vicente  Gtortori  (Paraph). 
Jose  Floras  (Paraph). 
I  approve  this  sale. 

Martmez  (Paraph.)^ 

Among  the  depositions  offered  in  evidence 
on  the  pfut  of  the  plaintiffs  were  those  of  Juan 
N.  Seguin  and  Jos^  Flores.  The  former  of 
these,  Juan  N.  Seguin.  testified  that  he  had  re- 
sided in  San  Antonio  from  the  year  of  Ids  birth, 
1807,  until  the  year  1842;  that  in  1888  he  was 
Mayor  of  the  Ci^of  San  Antonio  and  political 
chief  pro  tempore  of  the  department  of  Texas; 
that  in  1885  he  was  captain  of  a  company  of 
Mexican  volunteers,  ana  took  part  in  the  battle 
of  San  Jacinto,  hi  defense  of  the  independence 
of  Texas,  April  21,  1886;  that  hi  1838  he  was 
elected  Senator  in  the  Congress  of  Texas,  and 
in  May,  1840,  Mayor  of  the  City  Council  of  the 
City  of  San  Antonio;  and  that  in  1869  he  was 
appointed  County  Judge  of  Wilson  County, 
Texas,  but  subsequently  removed  to  Mexico. 
He  also  testified  that  he  waspersonally  acquaint- 
ed with  the  lands  in  controversy,  known  as  the 
Miguel  Losoya  suerte,  and  had  been  since  the 
year  1818,  when  Francisco  Garcia  consulted  his 
father  as  to  its  purchase,  and  Was  acquainted 
with  it  as  the  property  of  Garcia,  who  went  into 
and  maintained  peaceable  possession  of  it  until 
the  year  1884,  when  he  died  of  cholera  in  the 
Bahia  del  Esperita  Santo,  near  €k)liad.  He  says 
the  possession  of  the  land  by  Garcia  was  public 
and  notorious,  and  that  from  1824  to  1885  it  was 
cultivated  by  Felipe  Musquize,  whose  brother, 
Don  Raymond  Musquize,  was  the  attorney  in 
fact  of  Don  Francisco  Garcia.  This  testimony 
as  to  possession  is  corroborated  by  the  witness 
Flores,  who  says  he  leased  it  himself  in  1885 
from  Raymond  Musquizes,  which  fact  is  also 
testified  to  by  another  witness,  Louis  Gomez. 

It  further  appears  from  the  record  that  the 
plaintiffs'  demurrcr  to  the  answers  of  the  de- 
fendants, pleading  the  alienage  of  the  plaintiffs 
and  the  statutes  of  limitation  as  defenses,  be- 
ing overruled,  the  plaintiffs  took  issue  by  a 
general  denial  of  the  allegations  by  a  supple- 
mental petition,  which  also  alleged  "That  in 
the  year  1888,  and  from  said  year  and  up  to  the 
institution  of  this  suit  by  the  plaintiffs,  Pilar 
Garcia  de  Sabariego  had  been  &  feme  covert  and 
married  woman,  and  during  the  whole  of  said 
period  labored,  and  still  labors,  under  the  dis- 
ability of  being  a  feme  cavert  and  married 
woman;  that  her  father,  Francisco  Garcia,  died 
intestate  at  Goliad,  Texas,  in  the  vear  1834,  and 
her  mother,  Gertrudes  Barrerra  de  Garcia,  died 
intestate  at  Matamoras,  in  Mexico,  in  the  year 
1848;  that  at  the  times  of  the  death  of  her  said 
father  and  mother,  and  from  said  times  until- 
the  bringinir  of  this  suit,  she  labored,  and  still 
labors,  under  the  disability  of  bein^  a  feme 
c/rvert  and  married  woman;  and  plaintiffs  plead 
the  said  disability  as  excepting  and  saving  the 
said  Pilar  from  the  operation  of  all  limitation 
laws  and  from  all  presumptions  of  grant,  and 
any  and  all  other  presumptions  and  pleas  in  de- 
fendants' answers  contained,  which  are  not 
good  as  against  a  feme  covert  and  married 
woman." 
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Meun,  W.  Hallett  Phillips,  John  Hanr 
€ock  and  S,  R,  FMer,  for  plaintifTs  in  error: 

The  determination  of  the  question  whether 
the  deed  to  Grarcia  and  the  other  confiscation 
proceedings  constituted  valid  evidences  of  title 
depends  upon  the  force  and  effect  of  the  docu- 
ments, tested  ^y  the  law  of  Spain,  from  which 
60verein)ty  the  title  emanatecL 

If  valid  under  that  law,  it  remained  valid 
through  the  successive  changes  of  the  govern- 
ment of  the  country  in  which  the  property  is 
situated. 

U.  8,  V.  Percheman,  82  U.  S.  7  Pet  87  (8: 617). 

As  regards  titles  made  in  the  name  and  as- 
sumed authority  of  the  sovereign  power  of  the 
•country,  the  public  acts  of  public  officers,  pur- 
porting to  be  exercised  in  an  official  capacity 
and  by  public  authority,  are  not  presumed  to  tie 
usiuped,  but  a  legitimate  authority  previously 
;given  or  sub8e<iuently  ratified. 

An  official  title  is  evidence  both  of  the  facts 
it  recites  and  declares,  leading  to  and  the  found- 
4ition  of  the  grant,  and  all  other  facts  legally 
Inferable  from  what  is  apparent  on  its  face. 

U,  8,  V.  Arredando,  81  U.  8.  6  Pet.  724-728 
<8:  569-561);  DOassus  v.  U.  8,  84  U.  8.  9  Pet 
184  (9: 78);  StrotAer  v.  Luem,  87  U.  8.  12  Pet 
487  (9: 1147);  U.  8,  v.  Fisralia,  60  U.  8. 19  How. 
^7  (15:  680);  Jenkins  v.  CItamben,  9  Tex.  285; 
^ohn$Y.  8ehute,  47  Tex.  578;  Hannck  v.  Jack- 
•son,  55  Tex.  17;  8UUe  v.  DeLeon,  64  Tex.  553. 

Even  in  Texas,  under  the  very  liberal  system 
of  practice  there  prevailing,  the  defense  of  stale 
^demand  is  not  available  as  against  a  strictly  le- 
gal title.  ^ 

Sattenohite  v.  Basser,  61  Tex.  172;  WiUiams 
V.  Chnger,  49  Tex.  602;  Murphy  v.  Welder,  58 
Tex.  285;  Carlisle  y,  Bart,  27  Tex.  850. 

The  presumption  of  the  regularity  and  va- 
lidity of  a  grant,  indulged  in  favor  of  innocent 
purchasers,  is  a  very  different  thing  from  pre- 
suming the  existence  of  a  grant 

Sulphen  v.  Norris,  44  Tex.  204;  Sheppard  v. 
Harricon,  54  Tex.  91-96;  Enders  v.  8ternbergh, 
-2  Abb.  App.  Dec.  81. 

The  presumption  of  a  grant  cannot  be  in- 
-dulged  as  against  a  feme  covert. 

Oilman Y.TUton,  5  N.  H.  238-4;  Washburn, 
Easements,  2d  ed.  156:  Watkin$yf,  Peek,  18  N. 
H.  860;  iWwnv.  Whiting,  18  Pick.  184;  Reimer 
V.  Stuber,  20  Pa.  458-463;  EdsonY,  MunseU,  10 
Allen.  557;  McGregor  v.  Wait,  10  Gray,  74; 
Biencourt  v.  Parker,  27  Tex.  558. 

To  sustain  the  presumption  of  grant  it  must 
be  by  definite  boimdaries,  and  coextensive  with 
them. 

8ulphen  v.  I^orris,  44  Tex.  204;  Dangerfidd 
V.  Paschal,  11  Tex.  579. 

No  facts  amounting  to  an  estoppel  were  al- 
leged against  plaintifb.  That  they,  for  a  long 
period,  nave  failed  to  assert  title  to,  or  exercise 
dominion  over,  or  pay  taxes  or  other  charges 
against,  the  land  is  not  sufficient  to  defeat  their 
action. 

Moss  V.  Berry,  58  Tex.  688;  Williams  y.  Con- 
:ger,  49  Tex.  602;  Murphy  v.  Welder,  58  Tex.  241. 

In  OrtiM  V.  Be  Benavaides,  61  Tex.  62,  the 
Supreme  Court  of  Texas  expressly  recognize 
upon  the  authority  of  Jones  v.  McMosters,  61 
U.  8.  20  How.  8  (15: 805);  Sabariego  v.  White, 
80  Tex.  576,  and  Andrews  v.  Spear,  48  Tex.  567, 
the  right  of  an  alien  plaintiff  claiming  title  by 
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inheritance  to  maintain  an  actkm  for  the  recov- 
ery of  lands  in  Texas. 

Wiederanders  y.  State,  64  Tex.  188;  Hanriek    ^ 
y.  Patrick,  119  U.  8. 156  (80: 896);  State  y.  8ais, 
47  Tex.  807;  SIoUy.  OuOlar,  47  Tex.  804;  U.  8. 
V.  Moreno,   68  U.  8.  1  Wall  404  07:685); 
BrownsffiOeY,  Cawuos,  100  U.  8.  188  (25: 574). 

The  Treaty  of  Gaudalupe  Hidalgo  must  be 
construed  to  protect  a  title  which  accrued  be- 
fore the  independence  of  Texas;  8up.  Protocol 
to  the  Treaty  of  May  26, 1848. 

But,  whether  covered  by  treaty  or  not,  rach 
a  title,  when  valid,  has  always  been  respected 
and  sustained  in  Texas. 

Jones  v.  McMasters,  61  U.  8.  20  How.  8 
(15: 805);  Sabariego  y.  White,  80  Tex.  576;  Air- 
hartY.  Massieu,  98  U.  8.  491  (25: 218);  Hanriek 
V.  Hanriek,  54  Tex.  101;  Hanriek  y.  Pia^iek, 
1 19  U.  8. 156(80: 896);  Kilpatriek  y.  Sisneros^  28 
Tex.  125;  Barrett  v.  KeUy,  81  Tex.  488;  (kter- 
man  v.  Baldwin,  78  U.  8. 6  Wall.  116  (18:780); 
PhiUips  y.  Moore,  100  U.  8.  208  (25: 608);  SoU- 
monY.  Menard,  Dallam,  548. 

The  UUe  to  the  half  derived  in  1884  having 
arisen  before  the  independence  of  Texas,  decla- 
ration whereof  was  made  Mieirch  2,  1836,  its 
validity  is  to  be  determined  by  the  laws  of  Mex- 
ico then  in  force. 

BrOwnsmUe  v.  Covobos,  100  U.  8.  188  (25: 
574);  State  v.  Sais,  47  Tex.  807;  Sabariego  y. 
White,  80  Tex.  576;  Peeler,  Law  &  £q.  §  55, 
p.  195. 

Of  these  laws  the  courts  take  judicial  notioe, 
and  no  proof  thereof  is  oecessary. 

U.  8  V.  Ptrot,  98  U.  8.  428  (Si5:  251);  8iaU 
V.  OueUar,  47  Tex.  804. 

The  interpretation  thereof  bv  the  state  courts 
will  be  followed  by  the  federal  courts. 

Christy  v.  Pridgeon,  71  U.  8.  4  Wall.  19e 
(18:  822). 

Mr,  John  Irelaadv  for  defendants  in  error: 

At  conunon  law  a  married  woman  could  noC 
sue  or  hold  property  in  her  own  right 

In  Texas  she  can  do  both;  and  there  is  notb- 
ing  in  our  situation  to  induce  or  call  oa  the 
courts  to  extend  this  exemption  in  her  favor. 

O'Brien  Y.HiUmm,  9  Tex,  2S7;  Cannon  ▼. 
HemphiU,  7  Tex.  184:  Wright  Y.Wright,  8  Tex. 
168:  Mitchell  v.  Wright,  4  Tex.  288;  €hapfR4in 
Y,  Allen,  15  Tex.  278. 

At  the  expiration  of  twenty  years,  an  abso- 
lute deed  will  be  presumed. 

Barclay  v.  HoweU,  81  U.  8.  6  Pet  498  CBt 
477);  Elmendorf  v.  Taylor,  22  U.  8.  10  Wheat. 
153  (6: 289);  Jackson  v.  Huntington,  80  IT.  S.  8 
Pet  402(8:  170):i>tM:fv.  J/ar«Aaa,80  U.  B.  Q 
Pet  470  (8: 195);  Hawkins  y.  Barmy,  80  U.  a. 
5  Pet  457  (8: 190);  AirhariY,  Massisu,  98  17.  8^ 
491  (25:  218). 

No  presumption  can  or  will  be  indulged  iiL 
by  court  or  Jury;  because  the  conffscatioD.  ££  fl 
ever  took  place,  was  an  extraordinary  proceed 
ing  and  not  in  the  regular  or  ordinuy  oonraj 
of  justice. 

Whart.  Evidence,  §  1808;  Stats  y.  SuUiw^m'sd 
9  Tex.  166;  Gaines  v.  Hennen,  65  U.  S.  ^ 
How.  553  (16:  770);  Jones  v.  Muisbaeh,  85  T*e^ 
235;  2  Domat,  Oivil  Law,  2457, 2669;  1  WKllbS 
Recopilacione,  255,  288,  289,  280. 

This  routed  and  defeated  dynasty  could  s^ 
confiscate  the  real  property  of  the  victorloj 
and  successful  Mexican  people.  ' 
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Wheat  Law  of  Nations,  56;  Emuttm  db  G.  N, 
JL  R  Ch.Y.  KueMer,  86  Tex.  426;  Lawrence'a 
Wheaton,  Internat.  Law,  86, 529, 580, 609, 688; 
Mclltaine  ▼.  Ooxe,  8  U.  S.4  Cranch,  212  (2: 699). 

There  was  no  authority  to  confiscate  prop- 

Constitation  of  Spain,  of  1812;  Cadiz,  Con- 
stituUon,  arts.  24,  242-244,  246,  804. 805:  Ak- 
man.  History  of  Mexico,  Vol.  8277. 

AJ]  the  property  attempted  to  be  confiscated 
by  the  vanquisbed  Spanish  troops  was  restored 
by  royal  orders  under  Iturbide. 

Decree  of  December  15,  1821;  Orders  and 
decrees  Mexican  Congress.  Vol.  1,  p.  21,  1822. 

The  claim  is  a  stale  demand. 

WillardY,  Dorr,  8  Mason,  161;  Sloiy,  Eq. 
1520;  CarlisUY,  Hart,  27  Tex.  850;  iV  Cordom 
▼.  Smith,  9  Tex.  129;  MeMoHers  v.  MiUi,  80 
Tex.  695;  FUmming  v.  Beed,  87  Tex.  152;  Bar- 
reU  V.  KeUv,  81  Tex.  4^0:  WiUiamt  v.  Conger, 
49  Tex.  602;  Earpending  v.  Brfarmed  Dutch 
Church,  41  U.  S.  16  Pel.  455  (10: 1029);  Barclay 
V.  Hou>ca,  81  U.  S.  6  Pet.  498  (8:  477);  Elmers- 
dmfY,  Taylor,  22  U.  8. 10  Wheat.  158(6:289); 
Jadwm  V.  Huntington,  80  U.  S.  5  Pet.  402  (8: 
170);  Lgwii  V.  Marshall,  80  U.  8.  5  Pet.  470 
(8: 19S);Airhart  y.  Maisieu,  98  U.  S.  491  (25: 
il8). 

As  a  matter  of  law  the  court  must  presume 
from  the  allegation  in  the  petition  of  the  eyic- 
tion,  forty  years  before  suit  was  brought,  that 
defendants  had  an  absolute  feedmple  ntle,  and 
will  not  allow  them  eyicted. 

1  Grecnl.  Ey.  §§  15, 17. 

If  on  inspection  of  the  case  it  is  clear  that 
plaintiff  cannot  recoyer,  this  court  will  not  re- 
yerse,  although  the  trial  court  may  haye  com- 
mitted errors. 

Brobit  y.  Broek,  77  U.  8.  10  Wall.  519  00: 
1002). 

Ten  years  is  the  longest  limitation  known  to 
tbe  laws  of  Texas. 

Texas  R.  8. 

Prescription  is  founded  on  the  highest  con- 
siderations of  public  policy. 

Gautier  y.  Franklin,  1  Tex.  732. 

Public  policy  demands  that  the  law  of  estop- 
pel sliall  haye  full  force. 

Herman,  Estop,  p.  501. 

At  the  time  the  transactions  took  place  in 
Texas,  1810-1822,  the  Spanish  Ck>n8titution 
and  laws  and  decrees  of  the  Emperor  and  Con- 
gress of  Mexico,  being  then  the  supreme  law  in 
Mexico  and  Texas,  are  now  the  laws  of  the  case 
at  bar,  and  this  court  wiU  take  Judicial  know- 
ledge of  them. 

Whart.  Ey.  §8  283,  285,  291;  Rrnnero  y.  U, 
S.  68  U.  8.  1  Wall  721  (17:  627);  Chandler  y. 
Von  Boeder,  65  U.  8.  24  How.  227  (16: 684). 

An  alien  cannot  sue  to  recoyer  lands,  either 
at  common  law  or  under  the  laws  of  Texas. 

White  y.  Sdbariego,  28  Tex.  243;  Barrett  v. 
Kellff,  81  Tex.  476;  McKinney  y.  Saviego,  59  U. 
8. 18  How.  235  (15:  865). 

Plaintiffs  allege  that  they  are  citizens  and  res- 
idents of  Mexico,  and  the  presumption  of  law 
is  thatthej^  have  always  been  citizens  of  Mexi- 
co, and  aliens. 

Whan.  Ey.  §1284;  Walrod  y.  BaU,  9  Barb. 
271;  Cooper  y.  Dedriek,  22  Barb.  516;  Smith  y. 
Smith,  4  Paige,  482;  Wilkins  v.'EarU,  44  N. 
Y.  172;  Morse,  Citizenship,  pp.  18, 87;  1  Greenl. 
Ey.  g  41. 

t24  U.  S,  U.  8.  Book  81. 


If  there  had  been  formal  confiscation  it 
would  haye  conferred  no  rights  beyond  the  oe> 
sation  of  hostilities. 

Oocper  y.  Tcffair,  4  U.  8.  4  DalL  14  (1: 721); 
Fairfam  y.  Hunter,  11  U.  8.  7  Cranch,  608  (8: 
458);  Georgian.  Brailrford,  8X1.  8.  8  Dall.  1  (1: 
488);  The  Emulous,  1  Gall.  568;  TTaiv  y.  Hyl- 
ton,  8U.  8.  8  Dall.  225  (1: 579);  Brown  y.  U.  S. 
12  U.  8.  8  Cranch,  110  (8:  504);  Planters  Bank 
y.  Union  Bank,  88  U.  8. 16  Wall.  488  (21: 
478). 

No  title  could  pass  unless  confirmed  by  treaty, 
after  the  war. 

Lawrence's  Wheaton,  2d  ed.  688;  Wheaton, 
§  898,  p.  465. 

Mr,  Justice  Matthews  deliyered  the  opin- 
ion of  the  court: 

The  precise  point  ruled  by  the  circuit  court 
in  rejecting  the  eyidence  offered  by  the  plaint- 
iffs was  that  the  documents,  including  the 
deed  to  Garcia,  notwithstanding  their  recitals, 
failed  to  establish  eyen  prima  facie  any  trans- 
fer of  Lo6oya*8  title,  to  effect  which  it  was 
necessary  to  proye  by  other  eyidence  a  lawful 
confiscation  of  his  estate.  This  ruling  is  as- 
signed for  error  on  the  ground,  contended  for 
by  counsel  for  the  plaintiffs  in  error,  that  the 
documents  referred  to,  according  to  the  laws 
preyidling  in  the  locality  at  the  time  of  their  ex- 
ecution, were  suflQdent,  with  the  aid  of  pre- 
sumptions supplied  by  that  law,  to  establish  in 
the  first  instance  the  truth  of  the  facts  recited 
and  on  the  basis  of  which  alone  the  proceed- 
ings could  be  lawful,  including  the  principal 
fact  of  a  lawful  confiscation  of  the  estate  of 
Miguel  Losoya. 

The  contention  on  the  part  of  the  plaintiffs 
in  error  is  stated  by  counsel,  furnishing  an 
opinion  to  that  effect  from  Sefior  Emilio  Velas- 
co,  an  eminent  lawyer  of  the  City  of  Mexico, 
as  follows: 

"The  documents  upon  the  confiscation  and 
sale  are,  therefore,  authentic  documents,  and 
in  their  whole  contents  are  entitled  to  fuU 
faith  and  credit.  Thus,  when  the  Goyemor  of 
Texas  affirms  in  them  that,  by  order  of  the 
commanding  general,  the  property  was  confis- 
cated, the  flmrmation  is  entitled  to  full  faith 
and  CTedit  A  direct  proof  by  the  introduc- 
tion of  a  certified  copy  of  the  oraer  of  confisca- 
tion iraued  by  the  commanding  general  would  roToi 
undoubtedly  haye  been  proper;  but  if  it  is  not  i*  ■ '^  J 
in  existence,  the  facts  are  sufficient  proof  that 
it  did  in  fact  exist: 

"L  The  inyentory  made  by  Captain  Don 
Francisco  dd  Prado  y  Arce,  October  27, 1814, 
states  that  the  said  property  was  confiscated  by 
order  of  the  commanding  general.  Brigadier 
Don  Joaquin  de  Arredondo.  From  the  tenor 
of  that  document  it  is  to  be  deduced  that  the 
said  Prado  y  Arce  held  the  character  of  deposi- 
tory (custodian)  and  administrator  of  the  con- 
fiscated property,  and,  consequently,  when 
stating  in  the  inyentory  that  the  confiscation 
had  been  done  by  the  order  of  the  commanding 
genera],  be  affirmed  a  fact  connected  with  the 
exercise  of  public  functions  and  on  account  of 
which  ho  exercised  these  same  functions. 

"11.  The  Goyemor  of  Texas  forwarded  to 
the  Intendant  of  San  LuisPotosi  the  inyen- 
tory established  by  Captain  Pradoy  Arce;  and 
in  his  communication  he  stated  that  the  prop- 
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erty  had  been  sequestered  from  the  insurgents 
vfLo,  in  1811»  took  part  in  the  revolution  in 
Texas.  The  GoYemor  of  Texas  proceeded  in 
the  confiscation  business  in  the  exercise  of  the 
functions  intrusted  to  him  by  law.  YHien  for- 
warding the  inventory  to  the  Intendant  of  San 
Luis  Potosi  he  accepted  its  contents  and  as- 
sumed Uie  responsibihty  thereof;  consequently 
it  results  from  the  documents  authenticated  by 
the  Governor  of  Texas  that,  in  consequence  of 
having  taken  part  in  the  insurrection  which 
occurred  in  Texas  in  1811,  the  propertv  of  Mig- 
uel Losova  was  confiscated  by  the  order  of  the 
comm:  n  ling  general  Brigadier  Don  Joaquin  de 
Arredondo. 

"in.  The  opinion  of  Don  JosS  Ruiz  de 
Aguirre,  the  assessor  intendanc^  of  San  Luis 
Potosi,  and  the  decree  of  the  intendant,  Don 
Muiuel  de  Acevcdo,  in  which  he  concurs  in 
the  opinion,  are,  as  stated  bv  the  Governor  of 
Texas,  in  the  beginning  of  his  statement  of  Sep- 
tember 19, 1817,  founded  on  the  fact  that  the 
confiscation  of  the  property  was  effected  by 
Uie  order  of  the  commanding  general  of  the 
eastern  Provinces.  As  will  subsequently  ap- 
pear, both  the  intendant  and  his  assessor  were 
iudges,and  in  these  cases  acted  as  Judges;  there 
s  reason,  therefore,  for  a£Snning  t£al,  by  a 
Lxouj  jn^ci,^  resolution  (Judgment),  it  was  declaim 
that  the  property  had  been  confiscated  by  the 
order  of  the  commanding  general,  and  tliatthe 
report  of  the  Governor  of  Texas  was  consideied 
a  sufficient  foundation  for  this  declaratioa^ 

"ly.  Finally,  in  Uie  assessor's  opinion  and 
in  the  decree  of  the  Intendant  of  San  Luis  Po- 
tosi, it  was  directed  that  a  report  of  the  decis- 
ion of  these  functionaries  should  be  made  to 
the  commanding  general.  It  further  appears 
that  Uiis  decree  was  complied  with,  and  there 
is  no  evidence  whatever  that  the  commanding 
general  denied  the  correctness  of  the  re- 
port made  by  the  Governor  of  Texas. 

* 'These  several  reasons  admit  of  no  doubt 
that  the  confiscation  was  effected  by  order  of 
the  commanding  general;  and  authorizes  the 
affirmation  thatlt  was  done  by  a  Judicial  reso- 
lution by  a  competent  authority.  It  was  so 
declared;  therefore  this  point  cannot  be  ques- 
tioned." 

In  support  of  this  conclusion  counsel  cite 
also  the  declarations  of  this  court  in  cases  sup- 
posed to  be  similar,  and  reference  is  made  to 
that  of  the  U.  8,  v.  Arredondo,  81 U.  S.  6  Pet. 
691  [8:5471.  That  case  related  to  the  validity 
of  a  Spanish  grant  of  title  to  lands  in  Florida 
as  affected  by  the  Treaty  between  Spain  and 
the  United  States  of  1819;  an^  the  question  was 
as  to  the  effect  of  the  documents  in  evidence  to 
show  a  grant  of  its  own  public  lands  by  the 
Spanish  Government,  entitled  to  be  recognized 
as  valid  under  the  treatv  with  this  country. 
Speaking  to  that  point,  this  court  said  p.  727 
[560] :  "It  is  thus  clearly  evidenced  by  the 
acts,  the  words,  and  intentions  of  the  Legisla- 
ture that,  in  considering  these  claims  by  the 
special  tribunals,  the  authority  of  the  officer 
makinjg  the  grant  or  other  evidence  of  claim 
to  lan£  formed  no  item  in  the  title  it  conferred: 
that  the  United  States  never  made  that  a  point 
in  issue  between  them  and  the  claimants  to  be 
even  considered,  much  less  adjudicated.  They 
have  submitted  to  the  principle  which  prevails 
as  to  all  public  grants  of  land,  or  acts  of  public 

4M 


officers  in  issuine  warrants,  orders  of  survey, 
permission  to  cultivate  or  improve,  as  evidence 
of  inceptive  and  nascent  titles,  which  is,  that 
the  public  acts  of  public  officers,  purporting  to 
be  exercised  in  an  official  capacity  and  by  pub 
lie  authority,  shaU  not  be  presumed  to  be  an 
usurped  but  a  legitimate  authority,  previously 
given  or  subsequently  ratified,  which  is  equi?- 
alent    If  it  was  not  a  legal  presumption  that 
public  and  responsible  officers,  churning  and 
exercising  the  right  of  disposing  of  the  public 
domain,  did  it  by  the  order  and  consent  of  the    r 
government,  in  whose  name  the  acts  were  doue, 
the  confusion  and  uncertainty  of  titles  and  pos- 
sessions would  be  infinite,  even  in  this  coun- 
try; especially  in  the  States  whose  tenures  lo 
land  depend  on  every  description  of  inceptive, 
vague  and  inchoate  equities  rising  in  the  grade 
of  evidence  by  various  intermediate  acts  to  a  full 
and  legal  confirmation  by  patent  under  the  great 
seaL  *  *  ♦  Without  the  recognition  of  this  prin- 
ciple there  would  be  no  safety  in  title  papers,and 
no  security  for  the  enjoyment  of  property  under 
theuL     It  is  true  that  a  |[rant  made  without 
authority  is  void  under  aB  governments  (Folk 
V  Wendal,  18  U.  S.  9  Craned,  99  [8:669];  aC. 
18  U.  S.  5  Wheat  808  [5:94]);  but  im  all  the 
question  is  on  whom  the  law  throws  the  burden 
of  proof  of  its  .existence  or  nonexistence.    A 
grant  is  void  unless  the  grantor  has  the  ix>wer 
to  make   it;  but  it  is  not  void  because  the 
grantee  does  not  prove  or  produce  it.    The  law 
supplies  this  proof  by  legied  presumption  aris- 
ing from  the  full,  legal  and  complete  ezecutloo 
of  the  official  grant,  under  all  the  solemnities 
known  or  proved  to  exist,  or  to  be  required  by 
the  law  of  the  country  where  it  is  made  aoa 
the  land  is  situated.    •  *  *  This  or  no  other 
court  can  require  proof  that  there  exists  io 
every  government  a  power  to  di^KMe  of  ita 
proper^;  in  the  absence   of  any  elsewb^^ 
we  are  bound  to  presume  and  consider  that  it 
exists  in  the  officers  or  tribunal  who  exercise 
it  by  makinir  grants,  and  that  it  is  fully  evi- 
denced by  occupation,  enjoyment  and  transfer 
of  property  had  and  made  under  them,  without 
disturbance  by  any  superior  power,  and  re- 
spected by  all  co-ordinate  and  inferior  officers 
and  tribunals  throughout  the  State,  Oc^ony  or 
Province  where  it  lies.    A  public  grant,  or  one 
made  in  the  name  and  assumed  authority  of 
the  sovereign  power  of  the  country,  has  nerer 
been  considered  as  a  special  verdidi,  capable  of 
being  aided  by  no  inference  of  the  existence  of 
other  facts  than  those  expressly  found  or  apper 
rent  by  necessary  Implication;  an  objection  to 
its  admission  in  evidence  on  a  trial  at  law  or  a 
hearing  in  equity  ia  in  the  nature  of  a  demurr^er 
to  evidence,  on  the  ground  of  its  not  conducing 
to  prove  the  matter  In  issue.     If  admitted,  tbe 
court.  Jury  or  chancellor  most  receive  it  as  evi- 
dence, boU)  of  the  facts  it  recites  and  declares 
lading  to  and  the  foundation  of  the  CTaut.atKl 
idl  other  facts  legally  inferable  by  either  f roTz^ 
what  is  so  apparent  on  its  face,  ♦  ♦  •     Tii^ 
validity  and  legality  of  an  act  done  by  a  ^ov« 
emor  of  a  conquer^  Province  depends  oi&    tt^c 
jurisdiction  over  the  subject  matter  delegs^tcH] 
to  him  by  his  instruction  from  the  kln^  ana  ttt* 
local  laws  and  upases  of  the  Ck>lony,  wlien  'tli^x 
have  been  adopted  as  the  rules  for  its  go^^ena 
ment.    If  any  jurisdiction  is  given,and  no%  Um 
itedf  all  acts  done  in  its  exercise  are  legal    g^^^ 
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valid;  if  there  is  a  discretion  conferred,  its  abuse 
is  a  matter  between  the  goyemor  and  his  gov- 
ernment, etc  Th^  King  v.  Picum,  80  Howell, 
St  Tr.  869-871.  It  is  a  universal  principle 
that  where  power  or  Jurisdiction  is  delenited 
to  any  pubuc  officer  or  tribunal  over  a  subject 
matter,  and  ite  exercise  is  confided  to  his  or 
their  discretion,  the  acts  so  done  are  binding 
and  valid  as  to  the  subject  matter;  and  individ- 
ual righto  will  not  be  disturbed  collaterally 
for  anything  done  in  the  exercise  of  that  discre- 
tion, within  the  authority  and  power  conferred. 
The  only  questions  which  can  arise  between  an 
individual  claiming  a  right  under  the  acts  done 
and  the  public,  or  any  person  denying  ito  val- 
idity, are  power  in  the  officer  and  fraud  in  the 
Sarty.  All  other  questions  are  settled  bv  the 
ecision  made  or  the  act  done  by  the  tribunal 
or  officer;  whether  executive  (1  Cranch,  170, 
171).  legislative  (4  Wheat.  428;  2  Pet.  412;  4 
Pet  563),  judicial  (11  Mass.  227;  11  Serg.  &  R. 
429.  adopted  in  2  Pet.  167-8).  or  special  (20 
Johns.  739-40;  2  Dow,  P.  C.  621),  unless  an  ap- 
peal is  provided  for  or  other  revision  by  some 
appellate  or  supervisory  tribunal  is  pr^cribed 
by  law." 

The  same  principles  were  applied  in  the  case 
of  atrother  v.  Lucas,  37  U.  8.  12  Pet  410  [9: 
1187],  and  have  been  uniformly  recognized  by 
the  Supreme  Court  of  Texas  in  dealing  with 
claims  of  title  based  on  the  official  acte  of  the 
public  authorities  of  the  preceding  Ctovem- 
mento  of  Mexico  and  Spain.  Jona  v.  MuU- 
bae/t,  26  Tex.  285. 

But  in  all  these  cases  the  question  was  wheth- 
er the  documento,  with  the  recitals  therein, 
and  the  presumptions  of  law  and  fact  arising 
thereon,  shown  to  have  been  executed  by  offi- 
cers of  the  government,  within  the  apparent 
scope  of  theCr  authority,  were  sufficient  m  the 
first  instance  to  show  that  the  title  of  the  gov- 
[283]  emment  assumed  by  them  to  exist  passed  by 
the  conveyance  wmch  undertook  to  transfer 
it  In  no  case,  however,  have  they  been  held 
sufficient,  where  the  fact  in  issue  was  whether 
the  government  at  that  time  had  any  title  to 
convey,  to  establish  the  fact  in  dispute,  as 
against  parties  claimini;  a  pre-existing,  adverse 
and  paramount  title  in  themselves.  All  that 
can  be  reasonably  or  lawfully  claimed  as  the  ef- 
fect of  such  documents  of  title,  is  that  they 
passed  such  estate,  and  such  estate  only,  as  the 
government  itself,  in  whose  name  and  on  whose 
behalf  the  official  acts  appear  to  have  been 
done,  had  at  the  time,  but  not  to  conclude  the 
fact  that  the  estate  conveyed  was  lawfully 
vested  in  the  grantor  at  the  time  of  the  grant 
This  is  the  doctrine  declared  by  this  court  in  the 
case  of  Herran  v.  Datet,  120  U.  8.  464  [30: 748]. 
In  that  case  it  was  sought  to  give  effect  to  a  re- 
cital in  a  patent  from  the  State  of  Pennsyl- 
vania as  against  the  party  who  at  the  date  of 
the  patent  was  shown  to  have  a  title  good  as 
against  the  State.  It  was  said  by  the  court,  p. 
478  [754]:  "Clearly  that  recital  was  not  evi- 
dence  against  the  plaintiffs,  for  if  the  patent 
could  not  take  effect  against  them  without  it 
It  could  not  give  any  effect  to  that  recital. 
Their  right  had  already  vested  prior  to  the 
existence  of  the  patent,  and  the.grant  to  them 
could  not  be  affected  by  a  subsequent  grant  to 
a  stranger."  So  in  the  present  cvse,  the  ques- 
tion is  not  whether  the  title  whicii  the  King  of 


Spain  had  to  the  lands  in  controversy  passed 
by  the  documents  in  question  to  Garcia,  but 
whether  at  that  date  the  King  of  Spain  haid  ihe- 
title  which  they  purport  to  convey. 

The  law  on  this  subject  was  stated  by  this 
court,  in  iU  opinion  delivered  by  Mr,  Justice 
Story  in  Carver  v.  Astor,  29  U.  S.  4  Pet  1,  88 
[7:761,790],  as  follows:  'It  is  laid  down  ^n- 
erally  that  a  recital  of  one  deed  in  another  bmds 
the  parties  and  those  who  claim  under  them. 
Technically  speaking,  it  operates  as  an  estop-  [284] 
pel,  and  binds  parties  and  privies — privies  m 
blood,  privies  m  estate,  and  privies  in  law. 
But  it  does  not  bind  mere  strangers,  or  those 
who  claim  by  title  paramount  me  deed.  It 
does  not  bind  persons  claiming  by  an  adverse 
title,  or  persons  claiming  from  the  parties  by 
title  anterior  to  the  date  of  the  reciting  deed. 
Such  is  the  general  rule.  But  there  are  cases 
in  which  sucn  a  recital  may  be  used  as  evidence 
even  against  strangers.  If,  for  instance,  there 
be  the  recital  of  a  Tease  in  a  deed  of  release,  and 
in  a  suit  against  a  stranger  the  title  under  the 
release  comes  in  question,  there  the  recital  of 
the  lease  in  such  release  is  not  per  se  evidence 
of  the  existence  of  the  lease.  But  if  the  exist- 
ence and  loss  of  the  lease  be  established  by  other 
evidence,  there  the  recital  is  admissible  as  sec- 
ondary proof,  in  the  absence  of  more  perfect 
evidence,  to  establish  the  contents  of  the  lease; 
and  if  the  transaction  be  an  ancient  one,  and 
the  possession  has  been  long  held  under  such 
release,  and  is  not  otherwise  to  be  accounted  for, 
there  the  recital  will  of  itself,  under  such  cir- 
cumstances, materially  fortify  tBe  presumption 
from  lapse  of  time  and  length  of  possession  of 
the  ori^al  existence  of  the  lease." 

So  in  United  8tata  v.  Bou,  92  U.  S.  281 
[28:  707],  this  court,  speaking  by  Mr.  Juitice 
Strong  on  this  point  said,  p.  S»i  [709]:  * 'Be- 
cause property  was  capturea  by  a  military  offi- 
cer and  sent  forwaxd  by  him,  and  because  there 
is  an  unclaimed  fund  in  the  treasury  derived 
from  the  sales  of  property  of  the  same  kind  as 
that  captured,  because  omnia  proiumuntur 
rite  esse  acta,  and  officers  are  presumed  to  have 
done  their  duty,  it  is  not  the  law  that  a  court 
can  conclude  that  the  property  was  delivered 
by  the  military  officer  to  a  treasury  agent,  that 
it  was  sold  by  him,  and  that  the  proceeds  were 
covered  into  the  treasury.  The  presumption 
that  public  officers  have  done  their  duty,  like 
the  presumption  of  innocence,  is  undoubtedly 
a  legal  presumption,  but  it  does  not  supply 
proof  of  a  substantive  fact  Best,  in  his  Treatise 
on  Evidence,  g  300,  says:  'The  true  principle 
intended  to  be  asserted  by  the  rule  seems  to  be 
that  there  is  a  general  disposition  in  courts  of 
justice  to  uphold  judicial  and  other  acts,  rather 
than  to  render  them  inoperative;  and  with  this  [285] 
view,  where  there  is  general  evidence  of  facta 
having  been  legally  and  regularly  done,  to  dis- 
pense with  proof  of  circumstances,  stricUy 
speaking,  essential  to  the  validity  of  those  acts, 
and  by  which  they  were  probably  accompanied 
in  most  instances,  although  in  others  the  as-  ^  " 
sumption  may  rest  on  grounds  of  public  policy.' 
Nowhere  is  the  presumption  held  to  be  a  sub- 
stitute for  proof  of  an  inaependent  and  material 
fact" 

It  is  contended,  however,  by  counsel  for  the 
plaintiffs  in  error,  that  the  validity  and  effect 
of  the  documents  under  consideranon  must  be 
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tried  by  the  system  of  law  in  force  in  the  local- 
ity at  tne  time  of  the  transactions,  and  that,  by 
reference  to  the  Spanish  Law  in  force  at  the  time 
in  Mexico,  the  aocnmentary  evidence  offered 
was  sufficient  to  establish  prima  fade  the  title 
of  Oarcia  as  legitimately  derived  through  a  con- 
tiscation  and  sale  of  the  property  or  Miguel 
Losoya. 

By  that  law,  as  it  appears,  among  the  cases 
of  treason  the  following  is  enumerated:  "Tbe 
third  is,  if  anyone  induce,  by  deed  or  advice, 
a  country  or  people,  owing  obedience  to  their 
King,  to  rise  against  him,  or  not  to  obey  him 
as  well  as  they  formeriy  did."  Lev  1,  tit.  2, 
partida  7;  Law  5,  tit  W  of  the  Ordonamicnto 
de  Alcula;  Recopilacion,  Leyl,  tit  8,  18  lib.  8. 
'*The  punishment  of  death  and  confiscation  of 
property  is  intiicted  upon  persons  guilty  of  this 
crime."  L.  2,  tit  18,  lib.  8,  Rec.  IJVhite's 
New  Recopilacion,  355. 

It  is  admitted  that,  by  the  proTiaions  of  the 
Spanish  Law  in  force  at  the  tmie,  confiscation 
of  property  as  a  punishment  for  the  crime  of 
treason  could  only  be  effected  by  regular  Judi- 
cial proc^dings.  The  text  cited  on  that  point 
ia  Lev  4,  tit  7,  lib.  12,  of  the  Novissima  Keco- 
pilacion,  as  follows:  "It  is  not  our  will  that 
such  persons  should  forfeit  their  property  and 
offices  without  having  first  been  heard  and 
found  guilty;  and  let  the  laws  of  our  kingdom 
be  observed  in  such  case,  unless  their  treason 
or  evil  deed  be  notorious."  The  authority  of 
the  King  to  take  cognizance  of  cases  of  confis- 
cation as  a  pun^hment  for  treason  was  entrusted 
in  the  Spanish  Colonies  to  other  functionaries 
designated  for  the  Territory  of  New  Spain, 
which  subsequently  became  the  Mexican  Re- 
public, in  the  Real  Ordenanza,  or  Royal  Ordi- 
nance, for  the  establishment  and  instruction  of 
the  army  and  provincial  intendants  of  the  Elinc^- 
dom  of  New  Spain,  December  4,  1786.  It  is 
to  article  82  of  this  Ordenanza  that  the  asesor, 
Josef  Ruiz  de  Aguirre.  refers  as  the  ground  for 
recommending  the  sale  of  the  property  in  ques- 
tion in  one  of  the  documents  offered  in  evi- 
dence. 

The  following  summary  of  the  provisions  of 
the  Ordenanza  bearing  on  that  point  is  taken 
from  the  opinion  of  Si&or  Emilio  Velasco  fur- 
nished by  counsel  for  the  plaintiffs  in  error, 
and  to  which  reference  has  already  been  made: 

"In  article  1  of  the  Ordenanza  twelve  in- 
tendancies  were  established,  one  of  which  was 
that  of  San  Luis  Potosi.  In  article  7  it  was 
provided  that  the  alcalde,  mayor,  or  corregidor 
(chief  alcalde  or  corregidor)  of  San  Luis  Potosi 
should  be  united  with  the  intendancy  estab- 
lished in  its  capital  and  Province.  For  this 
reason,  in  the  procedure  of  confiscation,  the 
tiUe  of  the  intendant  corregidor  of  San  Luis  Po- 
tosi  is  assumed.  This  government  by  intend- 
ants continued  until  the  independence  of  Mex- 
ico.   Hall,  Mex.  Law,  §  16. 

"The  hitendants  were  very  high  function- 
aries in  the  Colony.  The  King  reserved  to  him- 
self their  appointment.  See  end  of  article  1. 
Their  functions  were  various  and  of  very  dif- 
ferent nature  from  each  other.  In  article  7  it 
was  ordered  that  they  should  take  charge  of 
the  departments  of  Justice,  of  police,  of  finance, 
and  war.  Each  of  these  departments  embraced 
hifrhly  important  business  of  various  kinds, 
minutely  mentioned  in  the  Ordenanza. 
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"Article  10  provides  that  the  civfl  and  mili- 
taiy  governors,  among  them  the  Governor  of 
Texas,  should  subsist  The^  governors  still  re- 
tained cognizance  of  Judicial  and  police  matters, 
together  with  the  military  conmiand  of  their 
respective  territories  and  matters  pertaining  to 
the  departments  of  finance  and  war.  The  same 
article,  at  its  close,  provided  that  the  intendants 
should  appoint  as  their  subdelegates  the  stkl 
governors  within  the  territories  of  their  respect- 
ive commands. 

"Article  77  also  says,  in  order  that  the  man- 
dates of  the  intendants  be  complied  with  in  re- 
lation to  this  matter  (the  department  of  finance) 
and  to  that  of  war  •  ♦  ♦  ^ey  shall  appoint 
♦  ♦  •  subdelegates  only  for  matters  of  contro- 
versy connected  with  these  two  branches,  it  lic- 
ing  understood  that  in  the  capitals  and  the  dis-  ^ 
tricts  of  the  ♦  ♦  •  government  the  said  mity- 
delegate  shall  be  attributed  to  the  governors 
themselves  as  is  provided  in  article  10. 

"In  the  same  Ordenanza,  the  matter  of  the 
department  of  finance  is  included  in  articles  75 
to  249,  and  among  them  article  82  is  included. 
This  article  refers  to  confiscation  which,  there- 
fore, belonflned  to  the  department  of  finance,  in 
which  the  Governor  of  Texas  acted  as  sobdele- 
gate  of  the  intendant;  and  on  this  account  it  is 
to  be  observed,  in  the  procedure  of  the  confis- 
cation of  Losoya's  property,  that  the  Governor 
applied  to  the  Intendant  of  San  Luis  Potosi  for 
instructions,  and  acted  according  to  the  oiders 
of  the  hitter.    Aa  said  before,  the  functions  of 
the  intendants  were  various.    The  whole  ^- 
ministration  of  the  department  of  war  was  en- 
trusted to  them;  that  which  referred  to  tazatioa 
and  fiscal  property  also  pertained  to  them;  they 
were  the  sup^or  authority  in  the  departaient 
of  police;  and,  finally,  they  were  Judicial  au- 
thorities. 

"In  this  latter  capacity  their  functions  were 
exceedin^y  comprehensive.    The  intendants 
were  Chief  Justices  in  their  Provinces,  and 
were  entrusted   with   the  Jurisdiction  which 
formerly  belonged  to  the  corregidores  and  chief 
alcaldes.    Art  11.    Article  21  specifies  the  laws 
to  which,  in  the  administration  of  justice,  tbey 
ought  to  subject  themselves.    Articles  ^  and 
28  confer  upon  them  the  power  of  supervision 
and  vigilance  over  the  other  justices   of   the 
Province." 

"Each  intendant  should  have  a  *  Teniente  L> 
trado* — a  deputy  versed  in  law.  The  powers 
of  this  'TenienU  Letrado*  as  a  Judicial  fonc- 
tionarv,  had  a  dual  character  (art  15.)  By 
himself,  in  civil  and  criminal  cases,  he  exercised 
contentious  jurisdiction;  in  this  point  of  view 
he  was  independent  of  the  intendant's  coorl, 
and  his  sentences  were  appealed  from  before  tbe 
audienda  (art  10).  But,  besides  this,  be  was 
asesor  (adviser)  of  the  intendant;  in  Uiis  capa 
city  all  the  intcndancjr's  business,  nvhetba 
administrative  or  Judicial,  whereia  m  lesa] 
question  was  involved,  was  referred  to  bimfoi 
hut  opinion  to  enable  the  intendant  to  act,  Ii 
this  point  of  view  the  asesor  was  an  int^grai^ 
part  and  parcel  of  the  intendancy's  couru  Fo 
this  reason  in  the  procedure  relating  to  tbe  con 
fiscation  of  Miguel  Losoya's  property  tbe  Inteii^ 
ant.Don  Manuel  de  Acevedo.called  for  tbe  opi] 
ion  of  the  asesor,  Don  Jo66  Ruiz  de  A.^uirTe«  ** 

Article  82  of  the  Ordenanza  providtes    aa  f  o 
lows: 
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*'In  cases  of  conflscation  of  property  situated 
in  their  ProTiiioes  (those  under  an  intendant)  and 
of  which  a  viceroy,  the  commandinfi^  general 
of  the  frontiers,  the  audiencias,  or  other  tribu- 
nals have  cognizance,  they  (the  intendants) 
ought  not  to  Intervene  without  a  special  per- 
mission or  trust  from  them  (the  viceroy,  the 
commanding  general,  the  audiencia  or  other 
tribunal)  while  the  said  property  is  kept  seques- 
tered; but,  if  the  same  come  to  be  confiscated 
by  a  sentence  ordered  to  be  executed,  it  shall 
be  the  special  duty  of  the  intendant  to  proceed 
to  the  auenation  thereof,  and  the  collection  of 
the  proceeds,  and  also  to  take  cognizance  of  all 
claims  and  controversies  subsequently  arising 
upon  the  confiscated  property." 

It  is  argued  from  this  ana  the  otfier  provis- 
ions of  the  Ordenanza  that  the  commanding 
general  of  the  frontiers  had  the  right  in  the  mat- 
ter of  confiscation  to  take  cognizance  and  pro- 
nounce sentence,  not  only  jlr  acting  in  the  exer- 
cise of  his  military  command,  but  as  in  charge 
of  civil  administration  as  a  tribunal  of  justice; 
it  being  his  duty  in  this  matter  to  follow  Uie 
procedure  established  by  law,  and  to  exercise 
the  powers  which  the  King  himself  exercises  in 
the  metropolis.  It  therefore  pertained  to  him 
to  inquire  whether  or  not  the  crime  was  noto- 
rious, in  order  that  he  might  pronoimce  sen- 
tence of  confiscation  without  an  actual  hearing 
of  the  accused.  In  the  proceedings  relating  to 
the  confiscation  of  Miguel  Losoya  s  property  it 
is  stated  that  "the  commandinfl^  general  of  the 
eastern  Provinces  "  confiscatea  Uiis  property. 
The  intendant  corregidor  of  San  Luis  rotocd, 
and  his  assessor,  recognized  him  as  such.  It  is 
therefore  inferred  that  the  commanding  gen- 
eral of  the  eastern  Provinces  was  a  command- 
ing general  of  the  frontiers,  in  the  sense  of  ar- 
ticle 82  of  the  Ordenanza,  and  consequently 
had  power  to  take  cognizance  of  matters  of  con- 
flscation. 
.  Article  78  of  the  Ordenanza  is  also  referred 

l*«»j     to.    It  reads  as  follows: 

"As  to  what  pertains  to  the  exercise  of  con- 
tentious jurisdiction  in  the  proceedings  and 
business  of  my  revenue,  the  intendants  shall 
take  special  and  exclusive  cognizance,  with  in- 
hibition of  all  magistrates,  Uibunals,  and  au- 
diences of  that  kingdom.  *  ♦  ♦  They  shall  ^Lso 
act  in  all  causes  in  which  any  interest  may  ac- 
crue. •  *  ♦  to  my  roval  exchequer,  or  which 
may  pertain  to  any  oi  the  branches  or  rights 
thereof  under  administration  or  in  lease,  both 
in  respect  to  collection  and  to  all  matters  inci- 
dent thereto." 

From  this  it  appears  that,  confiscation  once 
declared,  the  property  belonged  to  the  fiscal, 
and,  therefore,  as  property  in  which  the  royal 
exchequer  held  an  mterest,  it  remained  subject 
to  the  exclusive  jurisdiction  of  the  intendants. 
both  in  ordering  the  sale  and  for  taking  cogni- 
zance of  controversies  raised  concerning  it.  Ac- 
cording to  article  77,  the  military  governors 
were  subdclc^tes  to  the  intendant,  and  subor- 
dinate to  him  in  authority;  and  their  powers,  in 
reference  to  the  two  branches  of  administration 
included*  UTider  the  head  of  finance  and  war, 
extended  only  to  the  institution  of  proceedings 
by  them  until  they  were  placed  in  a  position 
for  final  adjudication,  when  their  proceedings 
u'ere  required  to  be  forwarded  to  the  intendant 
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of  the  Province  for  his  dedsion,  in  concurrence 
with  his  assessor. 

In  the  present  case  it  if  shown  by  the  docu- 
ments that  the  (2h>vemor  of  Texas  instituted 
the  proceedings  in  the  condition  in  which  the 
connscated  property  was  in  1817.  The  pur- 
pose of  this  procedure  was  to  effect  the  sale  of 
the  property  as  confiscated.  Under  article  77 
it  pertained  to  him  to  institute  it;  but  the  sen- 
tence that  had  to  be  pronounced,  as  to  whether 
or  hot  it  must  be  sold,  whether  or  not  there 
was  a  legal  cause  for  sale,  and  whether  or  not 
the  condition  of  the  property  was  such  as  to  re- 
quire a  sale,  was  a  judgment  which  could  only 
be  pronounced  by  the  intendant  after  having 
heard  his  assessor.  The  intendant  and  his  as- 
sessor, therefore,  in  the  determination  of  this 
point,  were  called  upon  to  inquire  whether  the 
confiscation  was  legaJ,  or,  in  other  words,  wheth- 
er a  competent  authority  had  ordered  it.  In 
the  present  case,  as  appears  by  the  documents,  rogni 
the  intendant  and  his  assessor  assumed  that  the  *■  ^^ 
commanding  general  of  Uie  eastern  Provinces 
bad  made  the  confiscation;  they  considered  as 
sufQcient  proof  of  that  fact  the  statement  con- 
tained in  the  proceedings  instituted  by  the  Gov- 
ernor of  Texas.  It  lis  thence  inferred  and 
argued  that  their  decision  in  this  case,  directing 
the  sale  of  the  property,  was  the  exercise  or 
jurisdiction  in  a  judicial  capacity  wherein  they 
were  required  to  examine  and  settle  the  proofs 
of  the  existenoe  of  the  fact  of  confiscation,  and 
that,  therefore,  the  order  directing  the  sale  ad- 
judged the  fact  and  the  legality  of  the  confis- 
cation* without  which  that  sale  could  not  have 
been  authorized.  It  is  thus  sought  to  give  to 
the  recitals  contained  in  the  documents  the  force 
of  a  judicial  determination  operating  as  conclu- 
sive evidence  of  the  fact  supposed  to  be  con- 
tained in  it 

It  will  be  observed,  however,  that  this  rea- 
soning in  regard  to  the  probative  force  of  the 
documents  in  question  docs  not  rest  upon  any 
positive  provision  of  the  Spanish  Law  then  and 
there  in  lorce  ^ving  that  effect  to  such  recitals. 
The  only  positive  provision  on  that  subject  to 
which  wo  are  referred  is  that  contained  in  Ley 
1,  tit.  18,  partida  8,  which  says:  "Every  writ- 
ing  executed  by  the  hand  of  a  notary  public 
of  the  council,  or  sealed  with  the  Kind's  seal, 
or  with  that  of  any  other  person  having  au- 
thoiity  to  affix  his  seal,  is  an  authentic  act 
(escriptura)  w  hich  is  of  itself  full  proof.  From 
the  faith  given  to  these  writing  the  greatest 
good  arises;  for  *hey  are  the  evidence  oi  what 
has  taken  place,  and  full  proof  of  the  con- 
tract they  contafi."  1  Moreau  and  Carleton's 
Partidas,  222,  tit  18,  law  1. 

We  do  not,  however,  understand  this  provis- 
ion as  giving  to  ^uch  instrument  any  greater 
effect  as  evidence  Ihan  similar  documents  have 
in  our  own  law.  They  are  proof,  in  solemn 
form,  as  ordained  by  the  law,  which  defines 
the  mode  of  their  execution  and  preservation, 
of  the  transaction  which  they  record  and  con- 
summate. They  certainly  cannot  be  regarded 
as  conclusive  proof  as  to  all  persons,  wnether 
parties  or  not.  of  every  fact  to  which  they  re- 
fer, or  the  existence  of  which  seem«  to  be  im-  root  i 
pUed.  ^***J 

In  the  present  case,  the  documents  in  ques- 
tion declare  that  the  property  of  Miguel  Losoya 
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is  in  tbe  hands  of  public  officers  cbarged  with 
its  custody,  as  having  been  confiscated  with 
that  of  others  describe  as  rebels,  and  regular 
and  appropriate  steps  are  officially  taken  to 
procure  its  sale  as  such.  To  justify  the  law- 
lulness  of  these  proceedings  unquestionably 
requires  us  to  assume  a  prior  and  le^  proced- 
ure against  Mig[uel  Losoya.  resulting  in  the 
confiscation  of  ma  property  for  the  alleged  of- 
fense in  accordance  with  existing  law;  ouX  the 
legality  of  the  procedure  resulting  in  the  sale 
of  his  property  on  the  basis  of  that  assumption 
is  the  very  thin^  in  question  to  be  proved,  and 
we  are  at  last  still  confronted  with  the  inquiry 
whether  the  absence  of  proof  of  the  principal 
fact,  on  which  the  legality  of  everytiung  suc- 
ceeding it  depends,  can  be  supplied  by  a  mere 
presumption. 

In  considering  this  question  further,  it  is  to 
be  remarked  that  the  documents  under  con- 
aideration  do  not  even  expressly  recite  that  any 
judicial  proceeding  whatever  was  had  against 
Miguel  Losoya  charging  him  with  treason, 
that  he  ever  had  notice  of  such  an  accusation, 
or  an  opportunity  to  appear  and  defend 
against  it;  or,  in  the  alternative,  that  his  of- 
fense was  found  to  be  notorious,  so  as  to  dis- 
pense with  any  other  notice  than  that  given  by 
the  actual  seizure  of  his  property  as  the  prop- 
er subject  of  confiscation.  Nor  in  fact  is  it 
expressly  stated  that  there  had  been  any  official 
seizure  of  the  property  for  purposes  of  confisca- 
tion in  any  judicial  proceeding.  All  these  are 
the  matters  the  existence  of  which  we  are  asked 
to  infer  from  the  simple  fact,  which  these  docu- 
ments do  attest,  that  the  property  of  Miguel 
Losoya  was  sold  to  Garcia  by  oraer  of  the  inten- 
dant  of  San  Luis  Potosi,  as  though  it  had  been 
regularly  proceeded  against  and  adjudged  to 
be  confiscated.  Li  the  absence  of  any  positive 
provision  of  the  local  law  to  the  contrary,  we 
are  bound  to  determine  this  question  upon 
those  principles  of  right  reason  and  abstract 
justice  which  are  recognized  in  our  own  system 
of  jurisprudence.  The  presumption  to  which 
we  are  asked  to  resort  tor  an  answer  to  the 
question  is,  however,  not  peculiar  to  any  sys- 
tem of  law.  It  is  found  in  the  law  of  all  civil- 
ized States,  and  the  phrases  in  which  the  maxim 
is  expressed  are  taken  from  the  civil  law,  the 
basis  of  the  jurisprudence  of  Spain  as  of  all 
other  European  states,  and  imported  into  the 
common  law  of  England  as  adopted  by  us. 
Omnia  prtBBumuntur  rite  esse  acta  is  its  familiar 
form,  but  as  said  by  Mr.  Best,  Principles  of 
Evidence.  §§  858,  861 :  "The  extent  to  which 
presumptions  will  be  made  in  support  of  acts 
depends  very  much  on  whether  they  are  favored 
or  not  by  law,  and  also  on  the  nature  of  the 
fact  required  to  be  presumed,"  It  docs  not  ap- 
ply to  give  jurisdiction  to  magistrates  or  other 
inferior  tribunals;  nor  to  give  jurisdiction  in 
proceedings  not  according  to  the  common 
course  of  justice. 

We  are  asked  to  assume  that  Miguel  Losoya 
was  guilty  of  the  offense  of  treason  a^nst  the 
King  of  Spain,  and  that  he  was  so  adjudged  in 
regiHar  judicial  proceedings,  on  tbe  basis  of 
which  conviction  his  property  was  officially 
seized  and  confiscated;  and  this  we  are  askea 
to  do  as  a  judicial  tribunal,  sitting  in  a  case 
wherein  we  are  called  to  apply  and  administer 
the  Laws  of  Mexico,  our  government  being  the 
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successor  of  that  Republic,  as  the  RepubUc 
was  the  successor  of  the  'Spanish  Ck)vemnieot. 
in  order  to  justify  the  taking  of  Miguel  Losoya'i 
property  and  transferring  it  to  another  for  the 
sole  offense  on  his  part  of  assisting  to  achieve 
the  independence  of  his  own  country,  whose 
justice  is  now  invoked  against  him.    If  we  had 
before  us  an  actual  and  formal  decree  of  a 
competent  tribunal  adjudging  him  guilty  of  tbe 
offense,  and  confiscating  his  proper^  m  pun- 
ishment therefor,  that  of  itself  womd  not  be 
sufficient  to  establish  its  own  validity.    We 
should  stUl  require  record  evidence  of  the  ex- 
istence of  those  facts  which  brought  him  and 
his  property  within  ther  jurisdiction  of  the  tri- 
bunal pronouncing  such  a  decree.   **Where?ei 
one  is  assailed  in  his  person  or  his  property,** 
said  this  court  in  Windsor  v.  Mc  Veign,  93  li.  S. 
274,  277  [23;  914, 9151  "  there  he  may  defend, 
for  the  liability  and  the  right  are  inseparable. 
This  is  a  principle  of  natural  justice,  recug' 
nized  as  such  by  the  common  intelligence  and 
conscience  of  all  Nations.    A  sentence  of  a 
court  pronounced    against  a  party,    without 
hearing  him  or  giving  him  an  opportunity  to 
be  heard,  is  not  a  judicial  determination  of  his 
rights,  and  is  not  entitled  to  respect  in  any 
other  tribunal.    ♦  ♦  ♦     The  jurisdiction  ac- 
quired by  the  court  by  seizure  of  the  res  was 
not    to  condemn  the  property  without  fur- 
ther proceeding.    The  physical  seizure  did  not 
of  itself  establish  the  idlegations  of  tbe  libel, 
and  could  not,  therefore,  authorize  the  imme- 
diate forfeiture  of  the  property  seized.     A  sen- 
tence rendered  simply  from  the  fact  of  seizure 
would  not  be  a  judicial  determination  of  the 
question  of  forfeiture,  but  a  mere  arbitrary 
edict  of  the  judicial  officer."     To  tlie  s:lnre 
effect  is  the  case  of  Alexandria  v.  Fairfax,  96 
U.   S.  774  [24:583].     The  subject  \vis  very 
thoroughly  examined  by  Mr,  Justice  Story  in 
Bradstreet  v.  Neptune  Ins,  Go,  8  Sumn.  600.  In 
that  case,  the  question  discussed  had  relation 
to  the  effect  to  be  given  to  the  decree  and  sen- 
tence of  a  foreign  court  of  admiralty  and  prize 
in  rem.    The  learned  justice  said,  p.  608:     **  I 
hold,  therefore,  that  if  it  does  not  appear  upon 
the  face  of  the  record  of  the  procicedings  in 
rem  that  some  specific  offense  is  charged,   for 
which  the  forfeiture  in  rem  is  sought,  and  that 
due  notice  of  the  proceedings  has  been  eiven. 
either  personally,  or  by  some  public  proclama- 
tion, or  by  some  notification  or  monition,  act- 
ing in  rem  or  attaching  to  the  thing,   so  that 
the  parties  in  interest  may  appear  and  ninke 
defense,  and  in  point  of  fact  the  sentence  of 
condemnation  has  passed  upon  ex  parte  state- 
ments without  their  appearance,  it  is  not  a 
judicial  sentence  conclusive  upon  the  rights  of 
foreigners,  or  to  be  treated  in  the  tribunals  of 
foreign  Nations  as  importing  verity  in  its  stale 
ments  or  proofs."    In  another  place  he  said  : 
"It  amounts  to  little  more  in  common  sense  and 
common  honesty  than  the  sentence  of  the  tri- 
bunal which  first  punishes  and  then  hears  tbe 
party — castigatque  auditque," 

This  was  said,  it  is  true,  of  the  effect  to  be 
given  in  our  courts  to  the  decree  of  a  court  in  i 
foreign  jurisdiction.  But  the  rule  is  tlie  sanM 
in  regard  to  domestic  judgments,  the  recordi 
of  which,  to  be  effective  as  evidence,  mua 
show  upon  their  face  a  case  within  the  app:ii 
ent  jurisdiction  of  the  court.    If  the  mere  dc 
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crce  am)  sentence  of  a  court  standing  by  itself, 
without  the  record  of  those  prior  proceeding 
necessary  in  law  to  support  the  judnnent»  is 
not  receivable  in  evidence  as  proof  of  Its  own 
legality,  a  fortiori  no  effect  can  be  given  to  the 
proceedings  in  this  case,  unless  sustained  by 

Eroof  of  the  actual  proceedings  against  Miguel 
losoya  and  his  propertv  conducted  according 
to  law  to  a  sentence  of  Judicial  confiscation. 
The  mere  recital  of  the  fact  in  the  documents 
of  sale  is  not  evidence  of  the  fact. 

The  statement  made  by  Captain  Don  Fran- 
cisco del  Prado  y  Arce  in  the  inventory  dated 
October  27, 1814.  that  the  property  described  in 
Uie  list  was  confiscated  by  order  of  the  com- 
manding general,  Brigadier  Joaquin  deArre- 
dondo,  while,  as  contended,  it  may  be  regarded 
as  an  affirmation  on  his  part  of  the  fact  con- 
nected with  the  ezerdse  of  his  public  functions, 
Is  nevertheless  not  a  certificate  of  the  fact 
which  he  was  by  law  authorized  to  make  as 
proof  of  its  existence.  So  when  the  (Governor 
of  Texas  forwards  that  inventory  to  the  Intend- 
aut  of  San  Luis  Potosi,  and  in  his  communica- 
tion states  that  the  property  had  been  sequest- 
ered from  the  insurgents,  who,  in  1811,  took 
part  in  the  revolution  in  Texas,  it  is  a  mere 
narration  of  a  fact  supposed  to  exist  by  him  on 
the  authority  of  others,  and  not  by  virtue  of 
any  lawful  authority  on  his  part  to  certify  to 
its  truth.  Neither  can  the  opmion  of  Don  JosI 
Ruiz  de  Aguirre,  the  assessor  of  the  intendancy 
of  San  Luis  Potosi,  and  the  order  of  the  in- 
tendant,  Don  Manuel  de  Acevedo,  concurring 
in  the  opinion,  be  regarded  as  a  Judicial  find- 
ing of  the  fad  that  the  property  bad  been  con- 
fiscated lyjr  the  order  of^  the  commanding 
general  of  the  eastern  Provinces.  It  is  not 
shown,  and  is  not  pretended,  that  these  officers 
had  any  authority  under  the  law  to  pass  Judi- 
cially upon  the  question  of  the  fact  or  the  regu- 
larity of  j)roceedings  for  confiscating  the 
property  oi  offenders,  which  must  have  taken 
plnce  within  the  Jurisdiction  of  another  and  a 
superior  authority;  nor  is  anything  to  be  in- 
ferred from  the  fact  recited  that  a  report  of  the 
decision  of  these  functionaries  should  be  for- 
warded to  the  commanding  general.  It  does 
not  appear  as  a  fact  that  they  were  laid  before 
him,  or  were  approved  by  him;  and  if  they  had 
been,  his  approval  could  not  be  construed  to 
extend  beyond  the  formal  regularity  of  their 
proceedings  in  the  sale.  Notwithstanding  all 
these  recitals,  and  the  inferences  and  implica- 
tions that  are  sought  to  be  drawn  from  them, 
it  still  remains  that  the  alleged  confiscation  of 
the  properhr  of  Miguel  liOsoya,  if  it  ever  took 
place,  could  have  bieen  lawfuUv  effected  only 
by  means  of  a  formal  judicial  proceeding, 
which  must  be  primarily  proved  by  the  official 
record  of  the  transaction  or  a  duly  certified 
copy  thereof,  and,  secondarily,  in  case  of  its 
loss,  by  proof  of  its  previous  existence  and  of 
its  contents.  The  certificates  of  other  officers 
referring  to  it  only  incidentally  and  collaterally, 
although  as  the  basis  of  their  own  official  ac- 
tion, are  not  legal  proof  of  the  fact  itself. 

This  principle  Is  illustrated  by  the  case  of  At- 
wood  T.  Wintorport,  80  Maine,  250,  where  it 
was  decided  that  a  certificate,  officially  signed 
by  the  provo8^marshal  of  the  district,  that  the 
plaintiff  "has  this  day  been  credited  as  a  re- 
cruit in  the  navy  to  the"  defendant  town  "  by 
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order  of  the  A.  A.  Pro.  Mar.  Gen.  of  Maine," 
was  not  legal  evidence  of  his  enlistment.    Ap- 

Eleton,  0.  J,,  said:  '*  The  fact  of  enlistment 
I  a  matter  of  record.  It  must  be  proved  by  a 
duly  authenticated  copy  from  the  army  records. 
A  sworn  copy  is  admissible,  or  a  copy  certified 
by  the  proper  certifying  officer.  But  the  cer- 
tificate offered  is  not  and  does  not  purport 
to  be  a  copy  of  any  recorded  fact  or  of  any 
record.  It  is  the  assertion  of  the  person  certify- 
ing that  the  fact  therein  stated  is  true.  A  mere 
c^ficate  that  a  certain  fact  appears  of  record, 
without  the  production  of  an  authenticated 
copy  of  the  record,  is  not  evidence  of  the  ex- 
istence of  the  fact" 

There  am  certain  departments  of  scientific 
knoTii^ge  where  an  entire  series  of  facts  or 
forms  may  always  be  inferred  from  the  exist- 
ence of  anyone,  according  to  the  maxim  Expode 
HeretUem,  The  concluuon  in  such  cases  is  de- 
duced from  the  observed  uniformity  of  phys- 
ical nature,  which  by  a  necessity  of  our  own 
minds  we  believe  to  be  invariable.  But  this 
mode  of  reasoning  has  but  a  very  limited  appli- 
cation in  the  law  of  evidence  as  Judicially  ap- 
plied to  ascertain  the  facts  and  motives  of  hu- 
man conduct.  It  is  the  foundation  of  the  doo- 
trine  of  presumptions  to  the  extent  to  which  they 
are  admitted,  the  Umits  of  which  in  its  appli- 
cation to  the  circustances  of  this  case  we  have 
already  considered.  The  principal  fact  in  con- 
troversy in  this  case  is  one  of  that  nature, 
which  the  policy  of  the  law  reouires  to  be 
proved  by  direct  evidence  of  a  formal  char- 
acter. The  absence  of  that  proof  cannot  be 
supplied  by  argument  and  inference  from  casual 
and  collateral  cirumstances. 
0fr\tis  further  argued,  however,  that,  admittinff 
this  to  be  the  case  so  far  as  Miguel  Losoya  fi 
concern^,  and  those  claiming  title  under  him, 
nevertheless  the  documents  are  sufficient  evi- 
dence, in  the  first  instance,  against  everyone 
else,  and  that  consequently  the  defendants  in 
this  action  are  not  entitled  to  make  the  objec- 
tion. In  support  of  this  contention  it  is  said: 
"  Among  the  laws  quoted  by  Escriche  is  Ley 
50,  tit.  6,  partida  5,  in  the  final  part, whereof  it 
is  said  that  if  a  thing  belonging  to  another 

Eerson  is  sold  to  two  persons  at  different  times, 
e  who  took  possession  first  has  the  better  right 
to  it,  always  reserving  the  riffht  of  the  true 
owner;  consequently,  color  of  title,  coupled 
with  possession,  gave  to  the  vendee  a  real  nght 
against  everyone  except  the  owner;  and,  there- 
fore, it  is  not  lawful  for  third  parties  to  impugn 
the  title,  thus  exercising  the  right  reserved  alone 
to  the  ownor  or  his  successors. 

"  If  subsequently  to  taking  possession  the 
vendee  loses  possession  before  prescribing 
the  thing,  his  right  is  superior  to  that  of  all 
persons  except  the  owner.  He  may  pursue  his 
action  against  third  parties  in  the  capacity  of 
owner,  restine  on  the  purchase  and  on  suDse- 
quent  possession,  because  third  parties  have  no 
nght  to  question  the  validity  of  the  title.  In 
such  case  Judgment  should  be  pronounced  de- 
claring ownership  in  favor  of  the  vendee;  but 
such  judgment  bears  no  prejudice  to  the  true 
owner  who  had  not  litigated,  and  who,  during 
the  term  of  prescription,  may  either  exercise  hS 
right  de  dom%nio,OTm  case  the  thing  has  returned 
to  his  power,  oppose  the  exception  de  dominie 
against  the  person  who  would  sue  him  for  it" 
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This  is  also  the  rule  of  the  common  law  as 
declared  by  this  court  in  the  case  of  Ohristy  v. 
8coU,  56  U.  8.  14  How.  282  [14: 432].  where  it 
was  applied  to  a  case  from  Texas  arishiff  under 
a  Mexican  title.  The  court,  speaking  dv  Mr, 
Jvitiee  Curtis,  p.  292  [426]  said:  *'  According 
to  the  settled  principles  of  the  common  law, 
[207]  this  is  not  a  defense  to  the  action.  The  plaint- 
iff says  he  was  seised  in  fee,  and  the  defendant 
ejected  him  from  the  possession.  The  defend- 
ant,not  denying  this,  answers  that  if  the  plaint- 
iff had  any  paper  title  it  was  under  a  certain 
grant  which  was  not  '-slid.  He  shows  no  title 
whatever  in  himsell  But  a  mere  intruder  can- 
not enter  on  a  person  actually  sdsed  and  eject 
him,  and  then  question  his  title  or  set  up  an 
outstanding  title  in  another.  The  mi^m  that 
the  plaintin  must  recover  on  the  strength  of  his 
own  title,  and  not  .on  the  weakness  of  the  defend- 
ant's, is  applicable  to  aU  actions  for  the  recov- 
ery of  property.  But  if  the  plaintiff  had  act- 
ual prior  possession  of  the  land,  this  is  strong 
enough  to  enable  him  to  recover  it  from  a  mere 
trespasser  who  entered  without  any  title.  He 
may  do  so  by  a  writ  of  entry,  where  that  reme- 
dv  is  still  practiced  (Jaetion  v.  Boston  d  W, 
&  R.  Corp,  1  Cush.  675);  or  by  an  ejectment 
(AUen  T.  BivinqUm,  2  Saund.  Ill;  Doe  v. 
Beade,  8  East,  866;  Doe  v.  Dyeon,  1  Mood.  & 
M.  77;  Jaekeon  v.  UoMen,  2  Johns.  488;  WhU- 
ney  v.  Wright,  16  Wend.  171);  or  he  may  main- 
tain trespass  (Caiterie  v.  Qnoper,  4  Taunt  648; 
Oraham  v.  Psat,  1  East,  246).  Nor  is  there 
anything  in  the  form  of  the  remedy  in  Texas 
which  renders  these  principles  inapplicable  to 
this  case." 

This  rule  is  founded  upon  the  presumption 
that  every  possession  peaceably  acquired  is  law- 
ful, and  is  sustained  by  the  policy  of  protect- 
inff  the  public  peace  against  violence  and  dis- 
oraer.  But,  as  it  is  intended  to  prevent  and  re- 
dress trespasses  and  wrongs,  it  is  limited  ^o 
cases  where  the  defendants  are  trespassere  and 
wrongdoers.  It  is,  therefore,  qualified  in  its 
application  b^  the  circumstances  which  consd- 
tute  the  origin  of  the  adverse  possession,  and 
the  character  of  the  claim  on  which  it  is  de- 
fended. It  does  not  extend  to  cases  where  the 
defendant  has  acquired  the  possession  peace- 
ably and  in  good  faith,  under  color  of  title. 
Fowler  v.  Wntteman,  2  Ohio  St.  270;  Drew  v. 
8ufift,  46  N.  T.  204.  And  in  the  language  of 
the  Supreme  Court  of  Texas  in  mls(m  v. 
Palmer,  18  Tex.  692, 695,  "  The  evidence  must 
show  a  continuous  possession,  or  at  least  that 
it  was  not  abandoned,  to  entitle  a  plaintiff  to 
recover  merely  by  virtue  of  such  possession." 

rfiOfii  '^^^^  ^  ^  ^^'  ^^  defendant's  possession  is  in 
Lxvoj  jjjg  gj^^  instance  presumed  to  be  ripjbtful.  To 
overcome  that  presumption  the  plaintiff,  show- 
ing no  better  nght  bv  a  title  regularly  deduced, 
Is  oound  to  prove  that,  beinc  himself  in  prior 
possession,  he  was  deprived  of  it  by  a  wrongful 
intrusion  by  the  defendant,  whose  possession, 
therefore,  originated  in  a  trespass.  This  im- 
plies that  the  prior  possession  relied  on  by  the 
plaintiff  must  have  continued  until  it  was  lost 
through  the  wrongful  act  of  the  defendant  in 
dispossessing  him.  If  the  plaintiff  cannot 
show  an  actual  possession,  and  a  wrongful  dis- 
possession by  the  defendant,  but  daims  a  con- 
structive possession,  he  must  still  show  the  facts 
amounting  to  such  constructive  possession.    If 
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the  lands,  when  entered  upon  by  the  defendant,      'k 
were  apparentlv  vacant  and  actually  onooou-      a 

Sied,  and  the  plaintiff  merely  proves  an  anteoe-  -^ 
ent  possession,  at  some  prior  time,  he  must  go  u 
further  and  show  that  his  actual  possession  was  a 
not  abandoned;  otherwise,  he  cannot  be  add  :i 
to  have  had  even  a  constructive  possession.  :i 

To  the  same  effect  are  the  cases  of  oaekeon  v.      :i 
Walker,  7  Cow  637;  Jackion,  v.  Denn,  5  Cow.      v\ 
200.    aU  Smith  V.  LoriUard,  10  Johns.  856,      s 
Kent,  Chief  Justice,  said:     "A  prior  posses-     :i 
sion  short  of  twentv  years,  un^ler  a  claim  or  as-      ji 
sertion  of  right,  wiU  prevail  over  a  subsequent      j 
possession  of  less  than  twenty  years  when  no      j 
other  evidence  of  title  appears  on  either  side.     :i 
There  are  many  decisions  of  this  court  whidk     i 
look  to  this  point    Jaekeon  v.  Hcuen,  3  Johns.     , 
22;  Jcuskson  v.  Meyers,  8  Johns.  888;  Jacksony,     -; 
Harder,  A  Johns.  202.  «Itis,  however,  to  be 
understood,  in  the  cases  to  which  the  rule  of 
evidence  applies,  that  the  prior  possession  of 
the  plaintiff  had  not  been  voluntarily  reUn-      i 

?[uisbed  without   the  animus  recertenai  (as  is 
requently  the  case  with  possessions  taken  by 
squatters),  and  that  the  subsequent  possessioQ 
'Of  the  defendants  was  acquired  by  mere  entry, 
withoutanvl^nl  right    That  the  first  posses- 
sion should  in  such  cases  be  the  better  evidence 
of  right  seems  to  be  the  just  and  necessary  in- 
ference of  law.    The  ejectment  is  a  possessory 
action,  and  p<Msession  Is  always  presumption 
of  ri^t,  and  it  stands  good  until  other  and 
stronger  evidence  destroys  that  presumption. 
This  presumption  of  ri^ht  every  possessor  of 
land  has  in  the  first  instance;  and  after  a  con-     t 
tinned  possession  for  twenty  years  under  pre- 
tense or  claim  of  right,  the  actual  posseasiou 
ripens  into  a  right  of  possession  which  will  toll 
an  entry;  but  until  the  possession  of  the  tenant 
has  become  so  matured,  it  would  seem  to  fol- 
low that  if  the  plaintiff  shows  a  prior  posses- 
sion, and  upon  which  the  defendant   entered 
without  its  having  been  formally  abandoned  as 
derelict,  the  presumption  which  arose  from  the 
tenants  possession  is  transferred  to  the  prior 
possession  of  the  plaintiff,  and  the  tenant,  to 
recall   that   presumption,  must  show  a  stiU 

grior  possession;  and  so  the  presumption  may 
e  removed  from  one  side  to  the  other,  totie* 
quotiee,  until  one  party  or  the  other  has  shown 
a  possession  which  cannot  be  overreached,  or 
puts  an  end  to  the  doctrine  of  presumptions 
founded  on  mere  possession  by  showine  a  r^u- 
lar  legal  title  or  a  right  of  possession , 

In  Jaekeon  v.  mghtmyre,  16  Johns.  814, 
CfianceUar  Kent,  delivering  the  opinion  of  the 
court  of  errors,  speaks  of  the  rule  expressed  by 
himself  in  the  case  of  Smith  v.  LortHard,  and 
says  that  its  qualifications  are  "that  no  other 
evidence  of  title  appeared  on  either  side.  azKl 
that  the  subsequent  possession  of  the  defendant 
was  acquired  by  mere  entry  without  any  legral 
right" 

It  therefore  appears  that  prior  possession  is 
sufficient  to  entitle  a  party  to  recover  in  an  ac- 
tion of  ejectment  only  against  a  mere  intruder 
or  wrongdoer,  or  a  person  subsequently  enter- 
ing without  right  Another  qualification  of 
the  rule  \b  that  the  action  to  regain  the  pxior 
possession  must  be  brought  withm  a  ] 
time  after  it  has  be^  lost.  If  there  has 
delay  in  bringing  the  suit,  the  animus ' 
must  be  shown  and  the  delay  tatisf  artorQy 
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ooonted  f6r,  or  the  prior  possessor  will  be 
deemed  to  have  abandoned  mis  claim  to  the  pos- 
sesdoii.  Thus  in  Whitney  v.  WrigM,  15  Wend. 
171,  it  was  held  that  where  there  was  a  prior 
possession  of  eleven  years,  and  then  ati  entry 
oy  the  defendants  claiming  under  a  title  adverse 
to  sudi  possessory  title,  the  omission  to  bring  a 
suit  for  thirteen  years,  with  knowledge  of  the 
adverse  entrv  and  continuance  of  possession  un- 
der it,  would  authorize  a  jury  to  find  an  aban- 
donment of  claim  by  the  prior  possessor. 

In  Jackton  v.  Denn^  5  Cow.  1^0,  the  defend- 
ant had  entered  on  a  vacant  possession,  with- 
[300]  out  any  claim  or  color  of  title;  and  it  was  held 
that  the  plaintiff  was  entitled  to  recover  on  the 
strength  of  his  prior  possession,  but  the  reason 
whv  the  premises  haa  been  left  vacant  was  ex- 
plamed  by  proving  that  the  plaintiff  did  not 
know  his  tenant  had  left  the  property  until  he 
found  the  defendant  in  possession. 

It  follows  that  in  cases  where  the  proof  on 
the  part  of  the  plaintiff  does  not  show  a  posses- 
sion continuous  until  actual  dispossession  by 
the  defendant,  or  those  under  whom  he  claims, 
the  burden  of  proof  is  upon  the  plaintiff  to 
show  that  his  prior  possession  haa  not  been 
abandoned. 

There  is  nothing  in  the  record  to  show  that 
the  evidence  offered  and  rejected  was  tendered 
as  proof  of  a  possessory  title  relied  upon  as  the 
basis  of  recoveij  by  the  plaintiffs.  There  was 
certainly  no  distinct  statement  to  that  effect 
made  to  the  court  by  counsel  when  the  offer 
was  made;  and,  for  aught  that  appears,  the  sole 
ground  of  the  offer  may  have  been  the  suppo- 
sition that  in  some  way  the  facts  testified  to  in 
the  depositions  might  be  used  to  supply  that 
defect  in  the  evidence  of  the  existence  of  a  con- 
fiscation decree,  on  which  the  court  ruled  that 
the  documentaiy  title  was  not  complete.  It  is, 
nevertheless,  true  that  the  court  dia  rule  upon 
the  offer  made  "that  all  the  said  evidence  r^d, 
as  well  as  that  proposed  to  be  offered,  showed 
no  title  in  the  plaintiffs  which  would  warrant 
a  verdict  and  judgment  in  their  favor."  I*,  may, 
therefore,  with  reason  now  be  contended  by 
the  plaintiffs  in  error  that  this  was,  in  effect,  a 
direction  to  the  jury  to  return  a  verdict  for  the 
defendants  upon  the  whole  case  as  contained  in 
the  documentary  evidence  admitt^,  coupled 
with  the  tcstimonv  offer^  and  rejected,  and 
that  they  are  entitled  to  the  benefit  of  their  ex- 
ception m  any  aspect  of  the  case  as  thus  made; 
and  from  this  it  is  argued  that,  having  shown 
color  of  title  by  the  defective  documents  relat- 
ing to  the  confiscation,  and  an  entry  into  pos- 
session under  them,  they  were  entitled  to  prove 
a  continuance  of  that  possession  so  as  to  autho- 
rize a  recovery  upon  the  strength  of  that  title 
alone, 
1302]  Assuming  this  to  be  so,  the  question  is  pre- 
sented upon  the  whole  testimony  as  offered, 
taken  in  connection  with  the  documents  read, 
whether  the  plaintiffs  had  thereby  presented 
such  a  case  as,  in  the  absence  of  all  other  testi- 
mony, would  have  justified  a  verdict  in  their 
favor.  The  evidence  on  the  subject  contained 
in  the  depositions  did  not  tend  to  establish  any 
possession  of  the  premises  in  dispute  later  than 
the  vear  1885.  At  that  time  Garaa  himself  had 
diea,  his  daughter  had  married  in  the  year 
1888,  and  from  the  year  1835  the  mother 
and  daughter  with  the  husband  of  the   lat- 
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ter,  had  left  Texas  and  gone  into  Mexioo, 
where  they  have  ever  after  remained.  There 
is  no  evidence  whatever  that  after  the  year  188& 
they  exercised  any  dominion  or  control  over 
this  property  in  San  Antonio,  or  were  in  pos- 
session of  it  through  tenants  or  agents.  The- 
proof,  therefore,  cbes  not  satisfy  the  rule  as 
stated  by  the  authorities  cited;  for,  although  it 
shows  that  the  possession  on  the  part  oi  the 
plaintiffs  had  been  originally  acquired  under 
color  of  title,  it  does  not  show  that  that  posses- 
sion had  been  continuous  and  had  not  been 
abandoned.  On  the  contr^,  so  far  as  the 
proof  extends,  it  leaves  a  period  of  time,  from 
1885  to  1848,  when,  it  is  alleged  in  thepetition^ 
that  the  defendants,  or  those  under  whom  they 
claim  title,  entered  into  possession,  entirely  un* 
acounted  for,  and  during  which,  so  far  as  the 
plaintiffs  are  concerned,  the  possession  appears 
to  have  been  vacant  and  abandoned,  it  fol- 
lows, therefore,  that  the  court  committed  no> 
error  in  rejecting  the  offered  proof  of  a  prior 
peaceable  possesnon  under  color  of  title. 
The  judgment  %$  accordingly  afflrmed. 


OATEiERINE  SHIELDS  bt  al.,  P[^ 

e. 
ARTHUR  RHIFP. 

(Bee  8.  C.  Beporter*s  ed.  861-mj 

Oonfiecatwn  Act,  tffeet  of'—eale  cf  the  property 
under  mortgage — mortgaged 9  right^-preserip' 
Hon,  when  la»t — inecrtption  or  reineoription, 
v>hen  neceeeary, 

1.  In  a  sale  of  raoper^  oonflsoated  under  the  Act 
of  ConerreflB  of  July  VL  186S,  generally  known  as 
the  ConflMMitioD  Act,  all  that  oould  be  sold  was  the 
light  to  the  property  seized,  terminating  with  the 
life  of  the  person  for  whose  offense  it  had  been 
seized 

2.  Such  proceediDgB  and  sale  do  not  affect  a 
mortgage  in  favor  of  third  persons  on  the  proper- 
ty, and  a  subsequent  sale  under  such  mortgage  is- 
vaiid;  and  it  makes  no  difference  that  the  purchas- 
er of  the  life  estate  under  the  oonflsoation  proceeds 
log  became  also  the  purchaser  under  the  mort- 
gage. 

3.  A  mortgagee  under  an  Act  containing  the  pact 
de  non  (Menando^  can  proceed  against  the  mortgag- 
or, after  the  latter^  ezpropriatJon  through  confis- 
cation proceedings,  aa  uiough  the  latter  had  never 
been  devested  of  nis  title. 

4.  Prescription  is  forever  lost  to  the  mortgagor 
and  his  heirs,  where  he  has  failed  to  plead  it.  In  an 
action  for  the  foreclosure  of  his  mortgage. 

6.  Neither  inscription  nor  reinscription  is  neces- 
sary to  preserve  a  mortgage,  as  against  the  mort- 
eragor  and  his  heirs. 

e.  The  Ooofisoation  Act  makes  no  disposition  of 
the  property  confiscated,  after  the  death  of  the 
owner,  but  leaves  it  to  devolve  to  his  heirs  accord- 
ing to  the  lex  rei  eiim:  and  those  heirs  take  as  heir» 
by  inheritance  and  not  by  donation  from.the  gov- 
ernment. 

pro.  61.1 

Argued  Nov,  9, 1887.    Decided  Jan,  tS,  1888. 

rl  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana,  to  review  a  jud^ent 
affirming  a  Judgment  of  the  Civil  District 
Court  for  the  Parish  of  Orleans,  in  favor  of 
defendant,  in  an  action  to  recover  certain  lands 
in  New  Orleans.    AJflrmed. 

The  case  and  facts  are  stated  in  the  opin- 
ion. 

44& 


851-850 


SUPRBMB  COUBT  OF  THB  UkITED  StATBS. 


Oct.  Tbrm, 


Mr.  Chis.  A.  Breauz*  for  pUdntlfte  in  er- 
ror: 

TbeplaintifbhayeastaDding  in  court  to  claim 
the  property  in  controversy,  notwithstanding 
the  MTill  in  ravor  of  Mrs.  Surcnt. 

The  Confiscation  Act  of  Congress  seized, 
and  dispcMod  of  all  the  interest  of  the  offender 
in  the  property.  His  estate  was  separated  en- 
tirely irom  tliat  of  his  heirs  after  ms  death. 

Fhneh  v.  Wade,  102  U.  8. 182  (26:44);  Wat- 
laeh  v.  VanRi9Uiick,  92  U.  8.  209  (28:476);  Pike 
V.  Wassdl,  94  U.  8.  714  (24:810);  Ohaffraix  v. 
flWf,  92  U.  8.  214  (28:478). 

Tiie  intent  of  (ingress  was  to  sever  all  con- 
nection between  the  confiscated  property  and 
the  offender;  to  place  it  absolutely  beyond  his 
reach  at  any  time;  and  to  establish  a  reserva- 
tion as  to  the  property  in  favor  of  the  heir 
aJone. 

The  term  fteir  is  not  necessarily  used  to  de- 
note a  person  whose  ancestor  is  dead. 

Dwarr.  Stat  Oould  &  8on's  ed.  199;  Lock- 
wood  V.  Jetup,  9  Conn.  274;  Cox  v.  Bdizhoater, 
11  Mo.  142. 

In  the  statute  the  intent  was  that  the  fee  to 
the  confiscated  and  forfeited  estate,  which  vest- 
ed in  the  government,  was  to  be  transferred  to 
the  heir  apparent,  the  heir  presumptive,  at  the 
death  of  the  offender;  in  no  event  could  the 
latter  be  permitted  to  desigiiate  to  whom  it 
should  go,  by  will  or  otherwise.  The  right  of 
the  heir  is  not  derived  from  the  offender,  but 
from  the  government 

Civil  Code,  8869;  R.S.8141;  LemdU  v.  Thomp- 
son, 84  La.  Ann.  1048;  WaUon  v.  Bondurant, 
80  La.  Ann.  11;  Sitepherd  v.  Orleans  Cotton 
Press  Co,  2  La.  Ann.  100. 

The  foreclosure  proceeding,  under  which 
Shiff  ac<}uired  the  title  was  not  valid  as  against 
tliese  plaintiffs.  There  was  no  existing  claim 
or  mortgage  when  the  action  was  instituted; 
the  claim  was  prescribed,  and  the  mortgage 
had  fallen  with  it.  a 

J^lane  v.  Daniel,  11  Rob.  (La^  449;  McMa^- 
tersY,  Mazier,  4  La.  Ann.  418;  union  Bank  v. 
Dosson,  7  La.  Ann.  548;  Fowler  v.  Beatty,  10 
La.  Ann.  275;  Taylor  v.  HiU,  21  La.  Ann.  627; 
Union  Bank  v.  Marin,  8  La.  Ann.  84;  MieJiie 
V.  Armat,  15  La.  Ann.  225;  MeDaniel  v.  La- 
lanne,  28  La.  Ann.  668;  Succession  of  Eualer, 
28  La.  Ann.  456;  Lartliet  v.  Bogan,  1  La.  Ann. 
881;  Orayson  v.  Mayo,  2  La.  Ann.  927;  Day  v. 
Micou,  85  U.  8. 18  WaU.  161  (21:862). 

The  fee  of  confiscated  property  was  abso- 
lutely devested  from  the  onenaer. 

Frendi  v.  Facfo,  102  U.  8. 182  (26:44);  CJiaf- 
fraix  V.  Shiff,  92  U.  8.  214  (28:478). 

The  possession  of  Shiff  was  simply  that  of 
a  person  enjoying  a  life  estate. 

N.O.  Ins,  Amso.y,  Labranche,Si  La.  Ann.  845. 

Mr,  John  A.  Cajapbell,  for  defendant  in 
error: 

The  will  of  8urget  in  favor  of  his  wife  was 
the  institution  of  an  heir. 

Rev.  av.  Code,  884,  1606,  1609;  8  Touillier, 
Tit.  Don.  and  T.  no.  492,  p.  282;  Succession  of 
Langley,  5  La.  Ann.  199;  Fowler  v.  Boyd,  15  La. 
562;  Bamsid^s  Succession,  85  La.  Ann.  708. 

Whatever  succession  Eustace  8urget  had  to 
transmit  was  legally  and  validly  devolved 
upon  Madame  8urget,  the  universal  legatee, 
and  not  upon  the  heirs  by  blood. 

2  BL  Com.  267. 
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Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

Catherine  8hield8,  a  dster  of  Buatace  8ur- 
get,  deceased,  and  the  children  of  two  other 
sisters  of  his,  claiming  to  be  his  nearest  rela- 
tives and  only  heirs  at  law  rhe  having  left  nei- 
ther ascendants  nor  descenoants)  filM  a  peti- 
tion in  the  Civil  District  Court  for  the  Parish 
of  Orleans  against  Arthur  8hiff,  in  March, 
1888,  alleging  that  said  Eustace,  in  1860  siM 
thereafter,  owned  certain  property  in  New  Or- 
leans, consisting  of  certain  lots  of  ground  and 
buildings,  particularly  described,  acquired  bv 
purchase  from  R  P.  Hunt  by  Act  passed  April 
18, 1S60;  that,  hj  proceedings  in  the  United 
8tates  District  Court  said  property  was  con- 
demned and  confiscated  as  property  of  said 
8urget,  under  the  Act  of  Ongressof  July  17, 
1862,  and  sold  at  marshal's  sale  on  the  80th  of 
May,  1865,  to  Arthur  8hiff ;  that  8urget  died 
on  the  first  of  February,  1882;  and  that  Shiff 
had  continued  in  possession  since  that  time,  re- 
ceiving the  rents  and  revenues.  The  petition- 
ers prayed  to  be  declared  owners  of  the  prop- 
erty and  entitled  to  the  possession  thereof  since 
the  death  of  Surget,  and  for  a  judgment 
against  Shiff  for  the  rent  and  damages. 

Shiff,  by  his  answer  claimed  to  be  the  owner 
and  possessor  of  the  property  bv  lawful  title 
acqmred  at  public  sale  made  by  the  civfl  Sher- 
iff of  Orleans  on  -the  third  day  of  August, 
1880,  under  and  by  virtue  of  a  writ  of  seizure     [j 
and  sale  for  the  foreclosure  of  a  mortgage  given 
upon  said  property  on  the  28th  of  January, 
1860,  by  the  former  owner,  R.  P.  Hunt,  to  one 
Edward  Shiff,  to  secure  $24,000,  payable  in 
notes  which  matured  in  January.  1862;  which 
mortgage  the  said  Eustace  Surget,  in  his  act  of 
purchase  from  Hunt,  assumed  to  pay  as  part 
of  the  price;  and  that  the  defendainL  Arthur 
Shiff,  was  holder  of  the  notes  secured  by  said 
mortgage. 

Under  these  pleadings  the  parties  went  to 
proof,  and  the  statements  of  both  petition  and 
answer  were  verified.    The  act  of  mort^^age 
given  by  Hunt  to  Shiff,  January  28,  1860;  the 
act  of  sale  b^  Hunt  to  Surget,  April  18,  1800; 
the  confiscation  proceedings  and  sale;  thefore* 
dosure  proceedings  and  sale;  and  testimony  of 
witnesses  as  to  the  family  of  Su^^  were^ven 
in  evidence.    The  mortgage  fiom  Hunt    to 
Shiff  contained  the  clause  agreeing  not  to  alien  - 
ate,  caUed  thejEMK;^  de  non  aiienando.    The  act 
of  sale  by  Hunt  to  Surget  contained  a  state- 
ment that  the  amount  of  the  notes  secured  by 
the  mortgage  was  part  of  the  purchase  price. 
and  an  assumption  W  Surget  to  pay  the  s&me. 
and  a  promise  to  fulfill  and  comply  witli  all 
the  conditions  and  clauses  therein  contained. 

It  appears  that  Arthur  Shiff  intervened  in 
the  confiscation  proceedings  for  the  protec- 
tion  of  his  mortgage  upon  the  property^  and 
at  the  sale  became  the  purchaser  for  the  sum 
of  $22,000,  the  residue  of  which,  after  pay- 
ment of  costs  and  expenses,  was  duly  creciited 
on  his  notes.  From  the  time  of  said  sale,  Alay 
17,  1865,  Shiff  had  possession  of  the  property. 

There  remained  a  large  sum  due  to  Shiff  on 
the  notes,  amounting,  on  the  28d  of  Jiuie, 
1880.  to  over  t80,000.  On  that  day,  he  inatl- 
tuted  proceedings  to  foreclose  his  mon^a^e, 
by  seizure  and  sale,  making  Eustace  Siir^e^* 
the  debtor,  party  to  the  proceedings,    ^ixr^et^ 
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being  then  In  France,  could  not  be  personally 
served  with  the  notice  of  demand  of  payment, 
and  it  was  aeryed  upon  a  tiwraioT  adnoc  ap- 
pointed  by  the  court;  and  a  wrltlof  seizoie  and 
sale  was  issued,  and,  on  the  third  of  July,  1880, 
the  property  was  sold,  and  6hifl  became  the 
purchaser  for  the  sum  of  $19,000.  Monition 
proc-ccdings  were  afterwards  had.  homologat- 
10  £;  the  sale. 

It  appears  by  a  certificate  of  the  authorities 
[354]  of  the  City  of  Bordeaux,  France,  that  Surcet 
died  in  that  place  on  the  first  of  February,  18§2. 
He  left  a  will,  dated  July  11,  1872,  with  a  codi- 
cil thereto,  dated  November  12, 1870.  By  the 
will  he  jrave  all  his  property  to  his  wife.  Mary 
Atwell  Surget,  (who  survived  him),  and  made 
her  his  sole  exiecatrix;  and  the  oooicU  was.  in 
these  words,  to  wit: 

'  'I  hereby  forcibly  enjoin  upon  my  dear  wife, 
or,  should  she  not  be  living  at  the  time  of  my 
own  demiy,  upon  my  natural  heirs,  to  make 
immediately  unto  Arthur  ShifF,  of  the  City  of 
New  Orleans,  Louisiana,  a  clear  and  valid  title 
to  certain  property  situated  on  Rampart  Street, 
in  that  city,  and  conveyed  to  him  by  me  by 
notarial  act  executed  by  mo  before  T.  O.  Btarke, 
notarv  public,  in  the  City  of  New  Orleans,  on 
the  18th  of  July,  1866,  the  confiscation  laws  of 
the  United  States  Gk>vemmeDt  havine  deprived 
Mr.  Shifl  up  to  the  present  time  of  £e  full  en- 
joyment and  possession  of  said  property,  which 
is  justly  his,  it  having  been  my  filed  and  hon- 
est iutention  to  make  him  a  good  and  valid  title 
to  the  said  property." 

It  is  understood  that  the  property  referred  to 
is  the  same  property  now  in  question  io  this 
suit 

The  Civil  District  Court  of  New  Orleans,  in 
accordaDce  with  the  decisions  of  this  court  in 
Bigdmo  v.  Forrest,  76  U.  S.  9  Wall.  889  [19: 
6961;  Day  v.  Micou.  85  U.  S.  18  Wall.  156r21: 
860];  TJie  Canfscation  Cases,  87  U.  S.  20  Wall. 
92  [22:820];  and  Waples  v.  Hays,  108  U.  S.  6 
[27:  6821;  and  also  in  accordance  with  the  de- 
cision of  the  Supreme  Court  of  Louisiana  in 
Ategno  v.  Sdimtdt,  85  La.  Ann.  685  (which  has 
since  been  affirmed  by  this  court),  held  that  the 
confiscation  of  Sur^t's  estate  did  not  affect 
the  mortgage  which  his  grantor.  Hunt,  bad 
given  to  Sbiff,  and  that  a  sale  of  the  property 
under  that  mortgage  in  1880  was  pertecliv 
valid;  and  that  it  made  no  difference  that  Shiff, 
the  purchaser  of  Sur^t's  life  estate  under  the 
conhscation  proceedings,  became  also  the  pur- 
chaser under  the  mortgage. 

It  was  objected  by  the  plaintiffs  a^nst  Sbiff's 
title  under  the  foreclosure  proceedmgs,  that  the 
notes,  to  secure  which  the  mortgage  had  been 
given,  had  been  long  prescribed,  and  that  the 
mortgage  had  lapsea  for  want  of  reinscription. 
But  the  civil  district  court  overruled  this  ob- 
jection and  said:  "Like  the  mortgage  in  the 
case  of  Avegno  v.  ScJimidt,  Shiff's  mortgage 
[355]  contained  thepc^  de  non  aUenando.  As  we 
have  seen  above,  the  confiscation  proceedings 
did  not  disturb  the  contractual  relations  exist- 
ing between  Surget  and  Shiff.  And  as  long  as 
the  debt  was  not  prescribed,  or,  if  prescribed, 
and  the  debtor  did  not  plead  it,  the  foreclosure 
was  in  time. "  The  court  also  held  (though  this 
was  not  necessary  to  the  decision)  that  Surget's 
instituted  heir,  and  not  his  natural  heirs,  was 
entitled  to  succeed  to  the  estate  upon  his  death. 
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Judgment  was  given  in  favor  of  the  defendant. 
This  judgment  was  appealed  to  the  Supreme 
Court  of  Louisiana,  and  was  affirmed.  Bhieldt^ 
y.  Shiff,  86  La.  Ann.  645.  The  judgment  of 
the  supreme  court  is  now  before  us  For  revis- 
ion; and  substantially  the  same  questions  are 
raised  here  which  were  made  in  me  Courts  of 
Louisiana. 

The  opinions  of  the  Justices  of  the  Supreme 
Court  of  Louisiana  are  presented  to  us  m  the 
record,  and  seem  to  us  satisfactorily  to  dispose 
of  every  question  which  is  necessarily  involved. 
The  leading  opinion  states  the  point  to  be  do 
cided,  and  the  propositions  on  which  the  decis- 
ion should  rest,  as  follows: 

^Tinder  our  views  of  the  controversy,  in  the 
light  of  the  established  jurisprudence  on  the 
true  and  correct  meaning  of  the  Confiscation 
Act,  the  pivotal  issue  in  5ie  case  hinges  upon 
the  validity  of  the  sale  effected  under  the  ex- 
ecutory process  instituted  against  Surget  by 
the  defendant  Shiff  In  June,  1880.  A  proper 
solution  of  that  issue  involves  a  consideration 
of  the  question  of  the  effect  of  the  confiscation 
on  the  perpetual  ownership  or  fee  of  the  con- 
fiscated property.  In  the  recent  case  of  Avegno 
V.  Schmidt^  85  La.  Ann.  585,  we  had  occasion 
to  consider  some  of  the  effects  of  proceedings 
instituted  under  that  legislation.  Under  the 
guidance  of  numerous  decisions  of  the  Supreme 
Court  of  the  United  S'  ates  we  established  in 
that  case  the  following  propositions,  which  are 
to  some  extent  involve  in  the  present  contro- 
versy, and  which  we  shall  therefore  abstain 
from  discussing  in  this  opinion: 

"  1.  The  Act  of  Congress  of  July  17,  1862, 
generally  known  as  the  'Confiscation  Act*,  and 
the  Joint  Resolution  of  the  same  day  explana- 
tory thereto,  must  be  construed  together. 

*'2.  In  a  Kile  of  property  confiscated  there- 
under, all  that  could  be  sold  was  a  right  to  the 
property  seized,  terminating  with  the  life  of 
the  person  for  whose  offense  it  had  been  seized. 

'*8.  Such  proceedings  and  sale  do  not  affect 
the  rights  of  mortgage  in  favor  of  third  per- 
sons on  the  property,  which  goes  to  the  gov- 
ernment or  to  the  purchaser  cum  (mere. 

"4.  A  mortgagee  under  an  act  containing 
the  poet  de  non  alienando,  can  proceed  against 
the  mortgagor,  after  the  latter^  expropnation 
through  confiscation  proceedings,  as  though  the 
latter  had  never  been  devested  of  his  title. 
BigeUfW  v.  Forrest,  76  U.  S. 9  WaU.  839  £19:696]; 
Day  V.  Mieou,  85  U.  S.  18  Wall.  160  [21:8621; 
Waples  Y.Hays,  108  U.  S.  6  [27:6821. 

"Under  the  principles  thus  laid  down,  rest- 
ing on  the  high  authority  of  the  first  tribunal 
of  the  land,  and  which  we  do  not  understand 
to  be  contested  by  either  party  in  the  case  at 
Imr,  we  conclude  that  the  following  proposi- 
tions can  be  considered  as  fully  established  in 
the  present  controversy: 

•*1.  That  the  title  which  Shiff  acquired  at 
the  confiscation  sale  in  May,  1865,  expired  with 
Surget  at  his  death,  in  1882. 

••2.  That  the  morteage  rights  of  Shiff  on  tiie 
fee  of  the  confiscatecTproperty  for  the  security 
of  the  unpaid  balance  of  his  notes  were  not 
affected  by  that  sale,  but  remained  in  full  force 
notwithstandhig  his  acquisition  of  a  life  estate 
in  the  property,  and  his  possession  and  enjoy- 
ment of  the  same  under  his  title,  and  that  in  this 
case  there  was  no  extinction  of  either  the  debt 
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or  the  securiw  by  reason  of  conf iisioi .  as  pro- 
▼ided  in  our  Code." 

There  seems  to  have  been  some  difference  of 
opinion  between  the  judges,  on  the  question 
"s^ether,  i^ler  the  confiscation  proceedings  and 
sale,  the  fee  was  in  abeyance,  or  in  the  United 
States,  or  in  Surget  devesied  of  the  power  of 
disposition;  but  Sn  agreed  tliat,  however  it  was, 
the  heirs  succeeded  by  inheritance  from  Surget, 
and  not  by  donation  from  the  generosi^of  tho 
government;  and  hence,  being  in  privity  with 
their  ancestor,  they  were  bound,  equally  with 
bim,  by  the  proceemngs  on  the  mort^pEtge,  which 
contained  the  pact  ds  nan  alienando. 

Chitf  Justice  Bermudez  says: 

"It  is  tnie  that  the  proceeding  is  in  rem,  but 
the  law  of  the  situs  requires  it  to  be  conducted 
contradictorily  with  the  owner,  in  order  that 
the  judicial  sale  may  operate  a  valid  devest!- 
ture  of  the  title  or  fee.  if  the  defendant  were 
not  the  owner  of  the  fee  at  the  date  of  the  pro- 
ceeding and  sale  following.  But  even  assum- 
ing and  conceding  that  the  offender,  Surget, 
was  actually  devested  of  his  entire  ownership, 
perfect  and  imperfect,  and  that  the  fee  vested 
m  the  United  States,  the  devestiture  would  not 
be  entitled  to  more  effect  than  it  would  have  if 
Surget  hod  himself,  in  the  absence  of  any  con- 
demnation and  sale,  voluntarily  parted  with 
his  ownership  of  the  property.  In  such  a  case, 
under  the  terms  of  the  contract  of  sale  on 
which  Shiff  bases  his  claim,  the  alienation  of 
the  property  by  Surget  could  not  have  preju- 
diced him,  as  it  contains  the  clause  de  non  alien' 
ando,  which,  under  the  laws  of  this  State,  au- 
Uiorizes  him  to  proceed  in  the  enforcement  of 
his  debt  against  the  original  debtor  and  mort- 
eagor,  regardless  of  the  transfer  and  ignoring 
U,  the  property  passing  to  the  transferee  or 
purchaser  cum  ancre,  or  subject  to  that  clause. 
From  that  standpoint  it  is  therefore  immaterial 
whether  the  fee  remained  in  Surget  or  passed 
to  the  government.  It  was  devested  by  the 
proc^edmj^  of  1880  and  vested  in  Shiff. 

"Prescription  is  a  means  of  defense  created 
by  tbe  law  for  the  necessitv  of  things  to  which 
the  individuals,  in  whose  favor  it  exists,  may 
have  recourse  or  not  as  they  may  deem  better. 
They  are  under  no  obligation  to  set  it  up. 
When,  therefore,  they  are  sued  in  a  case  in 
which  they  could  urge  it,  and  do  not  do  so, 
they  are  deemed  to  Imve  waived  the  benefit  of 
it  Under  such  circumstances,  those  who  take 
from  them,  their  heirs  or  assigns,  are  as  equal- 
ly estopped  from  pressing  it  as  effectually  as 
tbe  debtor  himself.  As  Surget  did  not  set  up 
prescription  or  preemption  prior  to  the  sale  of 
the  property,  but,  on  the  contrary,  waived  it, 
and  recognized  title  in  Shiff,  as  is  shown  by 
his  silence  and  his  will,  the  claim  of  Shiff,  con- 
tinued in  existence,  was  legal  and  valid,  and 
the  expropriation  became  complete  in  his  favor, 
as  creditor,  purchasing  as  if  there  never  was 
any  prescription  law. 

"Ihose  and  any  other  defenses  which  could 
have  been  and  were  not  set  up  by  Surget  before 
the  sale,  the  plaintiffs,  who  are  &urget*s  heirs 
and  successors,  and  who  have  acquired  no 
rights  which  he  did  not  possess,  and  could  not 
have  exercised,  cannot  be  permitted  to  assert 
and  urffe  after  his  death ." 

Jfr,  Justice  Fenner  says: 

"For  the  purposes  of  this  controversy,  it 
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matters  not  where  the  fee  resided.  Wherever 
it  was.  the  supreme  court  has  unequivocally 
settled  the  doctrine  that  it  remained  subject  to 
prior  mortgages  and  privileges  in  favor  of  tiiird 
persons,  wbidi  were  entirely  unaffected  by  the 
confiscation  proceedings.  Neither  did  those 
proceedings  affect  the  debt  due  by  Surget  to 
Shiff,  which  was  secured  by  the  mortgage. 
The  object  and  effect  of  the  pact  de  non  alien' 
anao  under  our  laws  are  to  secure  to  the  mort- 
gage creditor  the  rights  to  foreclose  his  moxt- 
gage  by  executory  process  directed  solely 
against  the  original  debtor,  and  to  seize  and 
sell  the  mortgaged  property,  regardless  of  any 
subsequent  alienation. 

"We  make  a  long  step  towards  eliminatiDs 
irrelevant  questions  and  exposing  the  real  ana 
pivotal  Question  in  this  case  when  we  announce 
as  an  indisputable  proposition  Uiat  if  the  exec- 
utory proceedings  against  Surget  were  regu- 
lar; if,  at  tbe  date  thereof,  the  debt  subsisted; 
if  the  mortgage  securing  the  same  ^ere  valid, 
and  had  been  preserved  by  proper  inscription 
and  reinscription,  the  purchaser  at  the  sale  un- 
der these  proceedings  would  have  acquired  a 
valid  title  against  all  the  world,  reganiless  of 
who  owned  the  fee  at  the  date  thereof.    In- 
deed, I  do  not  understand  that  the  learned 
counsel  of  plaintiffs  would  dispute  this  proxK>- 
sition.    They  claim  that  the  title  is  invalid,  as 
against  plaintiffs,  on  two  grounds,  viz.:  1,  that 
at  the  date  of  the  foreclosure  proceeding,  the 
debt  of  Shiff  had  been  extinguished  by  pre- 
scription; 2,  that  his  mortgage  had  lapsea  as     . 
to  them  by  the  failure  to  reinscribc  it  within     ' 
the  term  prescribed  by  law. 

"At  this  point  we  encounter  other  element- 
ary propositions,  too  plain  for  dispute,  Ci^tab- 
lishing  that,  whatever  force  the  above  obicc- 
tions  might  have  if  urged  by  third  persons,  they 
have  none  in  favor  of  the  mortgagor  or  bis 
heirs.  As  to  prescription,  the  mortgagor  hav- 
ing failed  to  plead  it,  its  effect  is  forever  lost 
as  to  him  and  his  heirs.  As  to  the  want  of  re- 
inscription,  neither  inscription  or  reinscriptioa 
is  necessary  to  preserve  the  mortgage  as  agoiost 
the  mortgagor  and  his  heirs. 

"By  this  process  of  elimination  we  reduce 
this  controversv  to  a  single  question,  viz. :  Are 
the  plaintiffs,  heirs  of  Burget.  claiming  UUe 
by  virtue  of  inheritance  through  bim.  or  are 
they  third  persons  as  to  him,  derivin.^  title 
from  the  bounty  of  the  United  States,  con- 
ferred upon  them  under  the  merely  descriptive 
quality  of  heirs  of  Surget?  They  have  their 
right  upon  the  latter  hypothesis.  If  wc  con- 
fine ourselves  to  the  plain  language  of  the  Acts 
of  Congress,it  is  difficult  to  discern  any  found- 
ation for  such  a  theory." 

The  learned  Justice  then  proceeds  to  demon- 
strate  from  the  words  of  the  Act  of  Cong^ress 
of  July  17,  1862,  and  the  explanatory  resolu- 
tion, that  they  make  no  disposition  of  tbe  prop- 
erty confiscated,  after  the  aeath  of  the  o^nrner, 
but  leave  it  to  devolve  to  his  heirs  according  to 
the  lex  rei  sites,  and  that  those  heirs  take  qt^a 
heirs  and  not  by  donation  from  the  governments 

These  opinions  express  precisely  out  o^wq 
views  wiUi  regard  to  the  effect  of  the  C?onfi:»^ 
cation  Act  upon  the  devolution  of  title  md 
the  death  of  the  owner  in  whose  Hf%r^^^  tiyj 
property  was  confiscated.  Indeed,  'vre  *>» 
pressed  our  concurrence  in  the  judgement  ci 


Zx  Pabts  Cratt.    Dutbiot  op  Colukbia  t.  H0B1.A1B.   S70-874;  SW-SSS 


iSnwerot 

the  oiunloD  deltvered  br  Mr.  Juttict  Woods  in 
Avano  5.  Samidt,  118  U.  S.  898.  800  [38:  878, 
VHtj.  A*  this  1b  the  onljr  teder&l  question  in 
tlie  COM,  and  as  we  concur  in  the  opialoo  of 
the  Supreme  Court  ol  Louisiana  thereon,  ne 
accept  the  Tlewe  of  the  alate  court  as  to  the 
vnllaitf  of  the  proceedings  tor  foreclosure  un- 
der tbe  local  laws  of  ttiat  State.  In  fact,  ncor- 
iyererr  point  raised  In  tlie  present  case  was 
decided  ut  the  case  of  Artgno  t.  Schmidt,  above 
dted. 

Jvdgmmt  ^fflrmecL 


Ez  Partt: 

In  the  Matter  of  HENRY  C.  CRAPT,  iV 

tilioner, 

(Bee  B.  C.  Reporter's  ed.  8T0-8T1.> 
Appealt  from  BuprBtne  Court  of  Dutriet  of  Co- 
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bow  is  drawn  in  question  the  validity  of  ai 
Uioritv  exercised  under  tbe  United  Blates. 

R.  S.  D.  C,  S  M6,  R  8.  U.  8.  Sg  e» 
«0g,  TOS,  TOe,  S33,  999,  983, 1007, 1013;  Wilton 
V.  ataek  Bird  Oretk  Mardi  Co.  37  U.  S.  2  Pet 
a«  (7: 418);  DavU  r.  Packard,  81  U.  8.  6  Pet. 
41  (8: 313),  Orowdl  v.  BandOl,  85  U.  8.  lOPet 
368  (9:4SS.) 

Tbe  "realratning  order"  wh  issued  by  said 
Justice  while  holding  a  district  court,  not  only 
without  notice  to  tbeadverse  party,  but  directly 
in  contniveulion  of  the  prohibilor]'  statutes, 

R.  8.  U.  8.  SS  718,  719,  728,  ^uity  Rules, 
Sup.  Ct.Il,16,S5(BI(.30,  L.  eA\; Soiiingiviortk 
V.  Barimur,  39  U.  8.  4 PeL  466 |T: 932);  Mc  Veigh 
■».  U.  a..  78  IT.  8.  11  Wall.  250  (20:80);  Wind- 
*orv.  VeVngb.  93  U.  8.  374  (33:814). 

Bald  decree  of  afflnnation  was  in  contraTeo- 
(ion  of  the  statutes,  in  relation  to  the  rules  of 
equity  la  force  upon  Courts  of  tbe  United 
States. 

R.  8.  D.  C.  J§  93,  93.  758,  and  par.  11,  6  8, 
chap.  69,  Act  Feb.  37.  1877.  19  Stat,  at  L.  340; 
Anitt  T.  JT/wr.  28  U.  8. 9  WheaL  632  (6: 153); 
Oibom  V.  Bank  of  U.  8.  22  U.  8.  8  Wheat.  788 
<8: 304):  Harding  v.  Handy,  34  U.  S.  11  WheaL 
108  (6;  429);  Vattiw  t.  Uindc,  83  U.  8.  7  Pet 
252  (8:875):  Dunn  v.  Clarke,  83  U.  B.  8  Pet.  1 
(8: 845);  fltRp  v.  BcAin,  80  U.  S.  18  How.  371 
<15:e88). 
1UU.S. 


Tbe  decree  prohibited  and  prevented  tha 
proper  and  only  solution  of  the  very  question 
oiiglnBllT  at  issue,  and  aa  yet  Amaining  nn- 

OetUngt  t.  Bureh,  IS  U.  S.  9  Cmneh,  873 
8: 763);  niomp»on  r.  Oentrai  Ohio  R.  R.  Co.  78 
J.  8.  6  Wall.  184  (18: 786);  Bee*  v.  Watertoten. 
BU.  8.  Ifl  Wall.  107(33:73);  SefliT.  Mitchell, 
94  U.  8.  580  (34:179);  CWmv.  Handle}/,  94  U. 
S.  668  (34:  Sltn;  1  Blory,  Eq.  Jur.  g  61;  Sedg- 
wick, Stat.  A>  Const.  Law,  BO. 
(There  was  no  brief  in  opposition.) 

Mr.  OhitfJutUeB  Waite  delivered  the  o;dn- 
ion  of  ttie  court: 

Thii  notion  is  denied.  Tbe  amount  in  dis- 
pute is  less  than  fS.OOO,  and  we  cannot  dis- 
cover that  the  decree  involves  the  decision  of 
any  such  federal  question  as  will  outhorize  an 
appeal  to  this  court  under  section  3  of  tbe  Act 
of  March  3,  1885,  28  Stat  at  L.  448.  chap.  855. 
An  injunction  reetraiolnga  person  from  prose- 
cullnir  an  ordinary  suit  in  replevin  In  a  court 
establisbed  under  the  authority  of  the  ITnited 
States,  does  not  necessarily  Involve  a  question 
of  "the  validity  of  a  treaty  or  statute  of,  or  an 
authority  exerdsed  under  tbe  United  States." 


DIBTBICT  OP  COLUJtBIA,  4b*. 

AUQUSTA  HcBLAIR  m  al. 
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ConrtottbeDlstTlatot  Colombia. reveisinv  a4< 
oreeot  tbe  apeclal  term  aud  remandlns  the  causa 
to  Ute  epe«iM  term,  to  be  further  piooeeded  with 
as  the  paitlea  ml^t  be  advised.  Is  not  a  flnal  ad- 
JudlCAttOQ  upon  the  petWoner'a  rlahtta  some  relief 
In  aoooidanoe  with  die  praTOr  of  the  petitloii. 

2.  Where  abUl  has  been  filed, (or  the  mla  atn 
part  of  the  real  estate  left  br  a  wlU,b*  whleti  tbe  red 
eetate  was  limited  to  oartatn  Uvea  with  aoontlnnnt 
llmltstlODoverto  the  lame  of  the  tenants  forltte, 
aud  to  Bpplr  the  prooeedsoT  tin  sale  to  tbe  Impiore- 
ment  of  the  remainder  of  said  real  estate,  and  the 
purohaasr  attbs  sale  has  paid  a  portion  of  the  eon- 
BidcraClon  of  the  oonveyance  to  be  made  to  him, 
and  has  made  default  In  paring  a  part  of  tbe  ooo- 
slderatlon,  any  resale  of  the  propef^,  ordered  by 
theoourt,  should  be  madeooly  in  case  of  a  default 
on  the  part  of  the  purchaser  In  maklDir  pafment  of 
the  unpaid  portloa  of  tbe  consideration  within  some 
reasonatile  time  to  be  llxed  try  the  eomrt. 

8.  Beoausa  the  pnrohssar  baa  not  fully  paid  all 
the  oonsldcratloa  for  the  oooTeyaiioe,  be  has  not 
lost  all  right  to  obtain,  bj  order  of  uie  oourt,  a 
conveyance  of  the  title;  beld.  therefore,  that  a  de- 
orpe.  orderhir  a  reeale,  without  r«irard  to  tbe  pT»- 
vious  payments  and  the  rlffbt  to  make  such  ad- 
ditional payments  as  should  tw  asoertalned  to  be 
due  and  required  to  be  paid,  was  erroneous. 

i.  H£ld,/ur('i«r,thBtthepuTcliasar  Is  entitled,  on 
payment  of  the  amount  due  from  hhn  of  tbe  pur- 
chase money,  to  a  decree  of  the  court  below  tor  a 
conveTBDOe  to  blm  of  tbe  title  to  the  real  estate, 
end  In  default  of  such  paTineRt  within  a  reason- 
able time  to  be  llied  tfaerefor.  dlrectloB  a  resale  of 
the  premises  for  tbe  satisfoailoo  (hereof. 

[No,  1838.1 
SubmiUedJaTi.  S,  1888.  Beaded  Jan.  S3,  1383. 

APPEAL  from   a  decree  of  tbe  Supreme 
Court  of  tbe  DLitrict  of  Columbia,  direct- 
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iDg  a  resale  of  real  estate  on  default  of  payment 
of  part  of  the  purchase  money,  due  on  a  prior 
•ale  ordered  by  the  court.    J&vened, 

Statement  of  the  case  by  Mr.  Justice  Mat- 
thews: 

An  Act  of  Congress  to  authorize  the  Circuit 
Court  of  the  District  of  Columbia  to  decree  the 
sale  of  real  estate  in  certain  cases,  approved  Au- 
gustl8, 1856,  11  U.  S.  Stat  atL.  118,  provides 
'^  That  in  all  cases  in  -which  real  estate  within 
the  District  of  Columbia  shall  have  been  lim- 
ited heretofore,  or  shall  be  limited  hereafter, 
by  the  provisions  of  any  deed  or  will,  to  one  or 
more,  for  life  or  lives,  with  a  contingent  limit- 
ation over  to  such  isfiue  of  one  or  more  of  the 
tenants  for  life  as  shall  be  living  at  the  death 
of  their  parent  or  parents,  and  the  said  deed  or 
will  containing  the  limitation  shall  not  prohibit 
a  sale,  the  Circuit  Court  for  the  District  of 
Columbia,  upon  the  application  of  the  tenants 
for  life,  shall  have  power  to  decree  a  sale  of 
such  real  estate,  if,  upon  the  proofs,  it  ahall  be 
of  opinion  that  it  is  expedient  to  do  so,  and  to 
decree  to  the  purchaser  an  absolute  and  com- 
plete title  in  fee  simple." 

8(Ction  2  enacts  "That  application  for  the 
snlc  of  such  real  estate  shall  be  by  bill  in  equity, 
verified  by  the  oath  or  oaths  of  the  party  or 
parties,  in  which  all  the  facts  shall  be  distinctly 
set  forth,  upon  the  existence  of  which  it  is 
claimed  to  be  expedient  that  such  sale  should 
be  decreed;  which  facts  shall  be  proved  by 
competent  testimony.  Such  of  the  issue  con- 
[322]  templated  by  the  limitation  as  shall  be  in  exist- 
ence at  the  time  of  the  application  for  the  sale 
of  such  real  estate  shall  b«  made  parties  defend- 
ant to  the  bill,  and,  if  minors,  by  guardian  ad 
litem,  together  with  all  who  would  take  the 
estate  in  case  the  limitation  over  should  never 
vest.  Such  of  the  parties  defendant  as  shall 
be  of  the  age  of  fourteen  years  or  more  shall 
answer  in  proper  person,  on  oath,  and  all  evi- 
dence shall  betaken  upon  notice  to  the  parties 
and  to  the  euardian  ad  litem.** 

Section  8  requires  "That  the  proceeds  of  the 
•ale  of  such  rdil  estate  shaU  be  held  under  the 
control  and  subject  to  the  order  of  the  court, 
and  shall  be  vested  under  its  order  and  super- 
vision, upon  real  and  personal  security,  or  in 
government  securities,  and  the  same  shall,  to 
all  intents  and  purposes  be  deemed  real  estate, 
and  stand  In  the  place  of  the  real  estate  from 
the  sale  of  which  such  proceeds  have  arisen, 
and,  as  such  real  estate,  be  subject  to  the  limit- 
ations of  the  deed  or  will." 

To  obtain  the  benefit  of  this  Act,  on  July 
80,  1868,  Augusta  McBlair,  wife  of  J.  H.  Mc- 
Blair,  and  Julia  Ten  Eyck,  wife  of  John  C. 
Ten  Eyck,  filed  a  biU  in  equity  in  the  Supreme 
Court  of  the  District  of  Columbia,  in  which  it 
was  alleged  that  John  Gadsby,  the  father  of 
the  complainants,  died  in  the  District  of  Co- 
lumbia in  the  year  1844,  leaving  a  last  will  and 
testament,  whereby  he  devised  to  trustees,  and 
the  survivors  of  them,  certain  real  estate  in  the 
City  of  Washington,  known  as  lots  Nos.  8,  9, 
10,  11,  12,  18,  14,  15,  16,  17, 18.  and  19,  in 
square  No.  78,  in  trust,  after  the  expiration  of 
twelve  months  from  his  death,  to  permit  his 
daughters  to  receive  the  rents,  issues  and  profits 
thereof,  for  thdr  sole  and  separate  use  and  en- 
joyment, in  equal  moieties  for  life,  respect- 
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ively,  so  that  neither  said  property  nor  the 
income  thereof  should  be  subject  to  the  con- 
trol or  disposition  of  the  respective  husbands 
of  his  said  daughters,  or  responsible  for  their 
debts;  and  in  case  either  of  his  said  daughters 
should  die  leaving  no  issue  living  at  her  death, 
that  the  interest  or  estate  of  her  so  dying  with- 
out issue  should  become  forthwith  ve^ed  in 
the  survivor,  in  the  same  manner  as  her  own 
moiety  was  before  held  and  enjoyed;  and  in 
caseljoth  or  either  of  said  daughters  should 
die  leaving  issue  living  at  the  time  of  her  death, 
then  the  said  trustees  should  hold  the  property 
to  the  use  of  said  issue,  one  moietv  to  the  issue 
of  each  of  his  said  daughters;  and  in  case  one 
only  of  them  should  die  leaving  such  issue, 
then,  after  the  death  of  the  other  daughter,  the 
whole  of  said  estate  should  vest  in  said  issue 
in  fee  simple.  The  contingency  of  the  death 
of  both  of  his  said  daughters  without  issue  was 
not  provided  for  in  the  will,  tberebv  leaving  a 
conunirent  reversion  in  his  right  he&s.  It  war 
also  alleged  in  the  bill  that  the  oomi  ~ 
Augusta  McBlair  had  children,  viz.:  John  O. 

McBlair,  Virginia  Smith,  wife  of Smith.  J. 

H.  McBlair,  Jr.,  Julia  L  McBlah-,  C.  Ridglcy 
McBlair,  and  S.  Jackson  McBlair,  of  whonk 
said  last  two  were  minors  under  twenty-one- 
years  of  age;  and  that  said  complainant  Julia 
Ten  Eyck  also  had  children,  viz.:  Augusta. 
Ten  £yck,  Julia  Ten  i^ck,  Jane  Tea 
E  vck.  May  Ten  Eyck,  and  John  C.  Ten  Eyck. 
of  whom  the  last  three  were  minors  undo* 
twenty-one  years  of  ase;  that  besides  the  coni-> 

Elainants  John  Gadsby  left  as  his  heirs  w^ 
iw  his  son  WiUiam  Qadsby,  and  his  oth«> 
daughters,  Ann  Sophia  Newton  and  Margaret 
S.  Cnapman,  and  of  these  Ann  Sophia  Newtoi» 
had  died  before  the  filing  of  the  bill,  leaving 
as  her  heirs  at  law  Albert  Newton,  lutfia  Mo- 
Commick,and  Margaret  Walladi,  wife  of  W. 
Douglas  Wallach;  and  that  WOliam  Oadabj- 
had  died  leaving  as  his  heirs  at  law  WUUana. 
Qadsby,  Sallie  Gadsby,  Eakhn  Gadsby,  and 
Mary  Gadsby,  the  last  of  whom  was  a  minor 
under  twentv-one  years  of  age.    It  was  also  al» 
leged  that  of  the  trustees  named  in  the  will  the 
RiSvivor,  Alexander  Mclntvre,  had  also  dUA 
before  the  filing  of  the  bUl,  leaving  heirs  at. 
law,  who  are  therein  named  as  defendants. 

It  was  also  alleged  in  the  bUl,  that  of  the  1ot» 
of  grotmd  enumerated  those  numbered  8, 9  and 
10  frontupon  north  I  Street,in  the  City  of  Wasb* 
ingcon,  and  are  improved  by  a  substantial  roiv' 
of  dwellings,  six  in  number,  and  all  the  others, 
are  vacant  and  unimproved,  except  where  par- 
tially occupied  by  outbuildings;  that  said  d  wel  1- 
ing  houses  are  of  considerable  value,  and,  ir 
properly   improved   and  modernized,   would 
yield  a  good  mcome  and  revenue,  wliich  would 
mure  to  the  benefit  of  all  parties  interested,  but 
that  at  present  they  are  much  out  of  repair,  olil 
fashioned,  and  unprovided  with  modem  coti- 
veniences;  that  the  vacant  lots  in  the  rear,  from 
upon  E  Street  north,  and  at  present  yield  no 
income,  but  would  sell,  and  it  would  be  greatly 
to  the  advantage  of  all  parties  to  make  sale  of 
said  lots  and  apply  the  proceeds  to  the  impro^ 
ment  of  said  dwelling  houses;  that  the  o 
plainants  have  not  the  means  to  make  such 
provements,  the  income  now  aoeruine  to  thecxi 
&om  their  father's  estate  being  whoUv  inad^^ 
quate  to  thdr  support;  that  •«  an  additioci«.i 
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reaBoo  for  snch  sale  it  is  alleged  that  said  va- 
cant lots  are  burdensome  to  the  complainants 
by  reason  of  the  heavy  manicipal  taxes  to  which 
they  are  subject,  so  that  their  retention  defeats 
the  primaiT  obiect  of  said  testator,  which  was 
net  to  burden  the  complainants  as  devisees,  but 
10  provide  them  an  ample  revenue  for  their  com- 
fortable support 

The  prayer  of  the  bill  is  that  the  parties  named 
therein  be  made  defendants,  and  that,  pursuant 
to  the  Act  of  (Congress  of  August  18,  1850,  a 
decree  be  granted  for  a  sale  of  said  vacant 
lots  for  the  object  aforesaid,  and  for  general 
relief. 

On  this  bill  such  proceedings  were  thereafter 
had  that  a  decree  pro  ocmfeiM  was  entered 
against  the  nonresident  defendants,  served  by 
publication,  and  the  resident  defendants,  served 
with  process,  who  had  made  default,  and  the 
caufle  was  set  for  hearing  as  aeainst  such  de- 
fendants as  had  answerra;  ana  thereupon  it 
was  ordered  that  the  cause  be  referred  to  a 
special  auditor  "to  inquire  and  report  whether 
it  will  be  expedient,  and  for  the  benefit  of 
aU  parties  interested,  that  the  property  de- 
scribed in  the  proceedings  be  sold,  andf  that 
the  prayer  of  the  bill  as  to  the  application  of 
the  proceeds  should  be  granted." 

On  May  8, 1860,  the  auditor  filed  his  report 
in  writing  that  the  disposition  of  the  property 
in  the  manner  sought  by  the  bill  would  be  for 
the  interest  and  advantage  of  all  parties  con- 
cerned, and  recommending  that  the  prayer  of 
the  biU  be  granted.  On  May  10, 1869,  a  decree 
was  entered  directing  a  sale  of  the  property  by 
Walter  8.  Cox,  as  trustee  appointed  for  that 
pon>08e,  who  was  directed  thereby  "To  make 
[325]  sale  of  said  property  at  public  auction  or  at 
private  sale,  as  be  may  find  most  expedient, 
and  if  at  public  auction,  after  giving  at  least  three 
weeks'  previous  notice  by  advertiseanent  in 
some  convenient  newspaper  of  the  time,  place 
and  terms  of  sale,  wlii<m  terms  shall  be,  one 
third  of  the  purchase  money  to  be  paid  in  cash, 
and  the  resiauein  two  equal  installments  at  six 
and  twelve  months  after  date,  with  interest,  to 
be  secured  by  approved  notes  and  a  lien  re- 
served, and  on  the  ratification  of  such  sale  and 
full  payment  of  the  purchase  money  he  shall 
convey  the  property  sold  to  the  purchaser, with 
all  the  title  of  uie  parties  to  this  cause,  and,  as 
soon  as  convenient  after  any  such  sale,  he  shall 
make  report  of  the  same  and  of  the  fairness 
thereof  to  this  court,  under  oath,  and  shall 
bring  into  court  the  proceeds  of  sale  to  abide 
the  coiu-t's  future  order  in  the  premises." 

On  June  18, 1872,  Walter  6.  Cox,  the  trustee, 
reported  that  he  had  made  sale  "of  the  lots  of 
ground  described  in  the  bill,  being  lots  14,  15, 
16,  17,  18,  19, 20  and  21,  and  the  north  twenty- 
three  feet  five  inches  of  lot  18,  in  square  No. 
78,  to  J.  H.  McBlahr,  for  the  sum  of  $24,521.50, 
for  which  sum  the  said  McBlair  bos  passed  to 
the  undersigned  his  two  promissory  notes,  each 
for  $12,260.75,  pajtable,  respectively,  in  three 
and  six  months  after  date,  with  interest."  A 
rule  to  show  cause  why  this  sale  should  not  be 
confirmed  having  been  entered  on  June  18, 1872, 
and  no  cause  having  been  shown,  the  court, 
on  July  16,  1872,  entered  a  decree  ratifying 
and  confirming  the  sale. 

On  June  15,.  1874,  the  District  of  Columbia, 
then  being  a  corporate  body  for  municipal  pur- 
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poses  bv  virtue  of  the  Act  of  Congress  of  Feb 
ruary  21, 1871,  filed  its  petition  m  the  cause, 
wherein,  after  reciting  the  proceedings  therein, 
including  the  sale  of  the  said  premises  to  Mc- 
Blair, it  alleged  that  by  virtue  of  an  Act  of  the 
Legislative  Assembly  of  the  District  of  Colum- 
bia, approved  August  28,  1871,  entitled  "An 
Act  to  Provide  for  the  Purchase  of  Certain 
Market  Sites  and  the  Erection  Thereon  of  Cer- 
tain Markets,"  Henry  D.  Cooke,  then  Governor 
of  the  District  of  Columbia,  on  July  26,  1872, 
bad  purchased  the  said  lots  numbered  14,  15, 
16, 17,  18, 19,  20  and  21,  and  part  of  lot  18,  in 
square  No.  78,  from  said  McBlair,  who,  to- 
gether with  his  wife,  Augusta  McBlair,  one  of 
the  complainants,  had  executed  and  deliver^ 
a  deed  in  fee  simple  conveving  the  said  prem- 
ises to  the  District  of  Columbia,  with  cove- 
nants of  general  warranty, for  the  consideration, 
as  expressed' in  said  deed  of  $26,521.50,  which 
consideration,  the  petition  aUe^ed,  was  paid  in 
certain  market  stock  bonds  of  the  District  of 
Columbia  computed  at  uinety-seven  cents  on 
tbe  dollar,  and  said  bonds  to  the  amount  of 
$27,850  were  delivered  to  said  McBlair  in  sat- 
isfar.tion  thereof. 

Ii  was  further  alleged  in  the  petition  that 
"  The  said  McBlair  made  a  sale  of  said  prem- 
ises to  the  j)etitioner,  and  forthwith  and  long . 
before  receiving  payment  therefor  entered  in- 
to a  contract  for  the  repair  of  certain  buildings 
in  which  the  parties  to  said  cause  are  interested, 
to  be  paid  for  out  of  the  proceeds  of  said  sale, 
and,  upon  receiving  payment  for  said  propertv 
from  the  petitioners,  as  hereinbefore  stated,, 

Eroceeded  to  expend  the  money  upon  said  build- 
igs.  Said  contract  and  pavment  having  been 
made  and  said  deed  executed  by  McBlair  to  the 
petitioner  without  the  knowledge  or  concur 
rence  of  said  trustee  regularly,  said  McBlair 
ought  to  have  paid  the  amount  of  his  notes  to 
said  trustee  in  order  that  the  money  should  be 
disbursed  under  directions  of  the  court,  without 
which  payment  his  title  to  said  property  did 
not  become  technically  complete,  and  said 
trustee  could  not  convey  to  him.  But  the  pe- 
titioner shows  that  the  object  of  the  bill  in  this 
cause  was  to  have  the  proceeds  of  said  property 
applied  precisely  as  they  were  applied,  to  wit: 
to  the  improvement  of  the  buildings  aforesaid 
so  as  to  increase  the  rental  value  tnereof ;  and 
if  the  proceeds  of  said  ground,  to  the  amount  of 
said  McBlair^s  notes  to  said  Cox,  trustee,  were 
in  fact  applied  to  said  obiect,  as  petitioner 
avers  was  the  case,  then,  however  irregular 
such  proceeding,  the  said  notes  are  virtually 
paid,  and  said  trustee  ought  to  execute  a  deed 
for  said  premises  to  the  petitioner  as  assignee 
of  said  McBlair." 

The  petition  therefore  prayed  that  an  account 
might  be  taken  of  the  expenditures  from  the 
proceeds  of  the  bonds  upon  said  buildings;  that 
said  notes  of  McBlair  to  the  trustee  be  canceled 
as  paid,  and  said  trustee  be  directed  to  convey 
the  premises  to  the  District  of  Columbia— and 
for  general  relief. 

On  the  filinff  of  this  petition,  the  matter 
thereof  was  referred  to  the  auditor  to  state  an 
account  in  respect  to  the  expenditures  from  the 
proceeds  of  the  bonds  in  the  petition  mentioned; 
and  by  consent  of  counsel,  on  April  22, 1875, 
this  order  of  reference  was  enlarged  so  as  to 
require  thi*  auditor  also  to  report  his  conclu- 

451 


[326] 


[327] 


380-388 


Supreme  Coxtbt  ov  the  United  States. 


Oct.  Term, 


[328] 


sons  Id  respect  to  the  subject  matter  of  the  oe- 
uaon  on  the  evidence  heretofore  taken  onaer 
(he  pending  reference  of  the  cause.  On  July 
20,  1875,  the  auditor  filed  his  report,  in  which 
lie  finds  that  the  purchase  price  agreed  upon 
for  the  lots  mentioned  to  be  paid  dy  the  Dls- 
crict  of  Columbia  was  $26,521.50  cash,  payable 
in  Uie  market  stock  bonds  of  the  District  of 
Columbia,  of  the  nominal  value  of  $27,850. 
guaranteed  to  produce  ninety-seven  cents  on 
the  dollar;  that  in  point  of  fact  those  bonds  had 
realized  not  more  than  $22,700,  and  that  the 
purchase  money  of  the  property,  therefore,  had 
liot  been  paid  by  the  amount  of  the  difTerence 
between  mat  sum  and  the  agreed  price,  equal 
to  $8,821.50.  The  report,  therefore,  recom- 
mended that  the  prayer  of  the  petition  for  a  de- 
cree directing  the  tnistee  to  convey  the  prem- 
ises to  the  petitioner  should  be  denied.  Ex- 
ceptions were  filed  on  behalf  of  the  District  of 
Columbia  to  this  report,  and  on  August  7, 

1875,  they  were  sustained  by  the  ooiut,  and  the 
prayer  of  the  petition  of  the  District  of  Colum- 
bia was  granted,  and  the  trustee,  Walter  S. 
Cox,  was  directed  to  execute  and  deliver  a  con- 
veyance of  the  premises  in  said  petition  men- 
tioned to  the  District  of  Columbia,  and  to  sur- 
render the  notes  of  J.  H.  McBlair  in  said  peti- 
tion mentioned  to  said  McBlair  as  though  they 
had  been  paid.  From  this  decree  of  the  court 
at  special  term  an  appeal  was  taken  by  J.  H. 
McBlair  to  the  genenu  term;  and  on  March  4, 

1876,  the  decree  of  the  special  term  of  August 
7,  1875,  was  reversed,  and  the  cause  remanded 
to  the  special  term,  to  be  further  proceeded  with 
as  the  parties  might  be  advised. 

The  record  further  shows  that  on  July  14, 
1876,  Williams  and  Gallant  filed  a  petition  hi 
the  cause,  setting  up  a  lien  as  builders  under  a 
contract  made  with  McBlair  for  work  done  in 
erecting  back  buildings  and  remodeling  main 
buildings  on  lots  Nos.  8,  9  and  10  in  souare 
No.  78,  mentioned  in  the  original  petition, 
whereby  they  were  to  receive  therefor  the  sum 
of  $18,000,  with  additional  compensation  for 
extra  work.  The  petitioners  admit  they  had 
received  from  McBlair  on  account  thereof  the 
sum  of  $17,205,  and  claimed  a  balance  due  of 
$2,299.20,  with  interest  from  April  80,  1873. 
It  is  alleged  in  the  petition  that  the  parties  in 
the  cause  had  knowledge  that  the  petitioners 
were  doing  work  on  the  dwelling  houses  under 
the  contract  with  McBlair,  and  tnat  the  amount 
due  on  account  thereof  was  to  be  paid  for  out 
of  the  proceeds  of  the  sale  of  the  vacant  lots. 
It  was  also  alleged  that  John  C.  Harkness  had 
been  appointed  trustee  under  the  will  of  Gadsbv ; 
and  the  prayer  of  the  petition  was  that  he 
should  be  directed  to  pay  to  the  petitioners  the 
amount  of  the  balance  due  them  out  of  the 
'.rust  estate  in  his  hands.  Harkness,  as  trustee 
under  the  will,  answered  this  petition,  denying 
its  equity.  The  matter  was  referred  to  the  au- 
ditor of  the  court,  who  reported  a  balance  due 
the  petitionerB  of  $2,050.70,  with  interest  from 
April  80, 1878.  On  this  report,  on  December 
18, 1877,  a  decree  of  the  court  at  special  tcr  ji 
was  made  confirming  the  auditor's  conclusion 
finding  the  balance  due  to  the  petitioners,  which 
was  declared  to  be  a  lien  on  the  proceeds  of  the 
sale  of  the  vacant  lots  mentioned  and  described 
in  the  cause  and  sold  by  Walter  S.  Cox,  as 
trustee;  and  thereupon  the  said  Walter  S.  Cox, 
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as  trustee,  was  directed  and  ordered  to  proceed 
to  collect  from  the  purchaser  of  said  vacant 
lots  the  purchase  money  and  interest  due  there- 
on, and  pay  the  amount  found  due  to  the  p^ 
titioners;    ^'and,    further,    if  said  ^rchaae 
money  and  interest  be  not  paid  to  him,  said 
Walter  S.  Cox,  as  trustee,  be,  and  he  is  hereby, 
instructed  to  proceed  to  advertise  and  sell  said 
vacant  lots,  under  the  same  terms  and  con- 
ditions in  the  original  decree  of  sale  prescribed, 
at  the  cost  and  risk  of  said  purchaser  or  pur- 
chasers."   On  February  20,  1880,  Walter  a 
Cox  resigned  his  oflice  as  said  trustee,  and  the 
court  appointed  William  J.  Miller  as  trustee  in 
his  stcaa,  who  was  required  to  proceed  to  p^- 
form  the  duties  required  of  the  former  trustee.    [< 
William  J.  Miller,  Uie  new  trustee,  on  February 
27,  1880,  receipted  to  Cox,  his  predecessor,  for 
the  two  promissory  notes  of  McBlair  given  for 
the  purchase  money  of  the  property  sold  to 
him;  and  on  June  1,  1880,  the  court  at  special 
term  ''ordered,  adjudged,  and  decreed  that 
said  trustee  proceed  to  readvertisc  and  sell  the 
real  estate  heretofore  sold  to  John  H.  McBliur, 
at  the  cost  and  risk  of  said  John  H.  McBlair 
the  defaulting  purchaser."    From  this  decree 
of  June  1,  1880,  an  appeal  was  taken  in  behalf 
of  the  defendants  John  G.  McBlair,  Virginia 
Sndth,  J.  H.  McBlair,  Julia  I.  McBlair,  Charies 
Rid gley  McBlair,  A.  Jackson  McBlair.  Augusta 
Ten  ^ck,  Julia  Ten  Eyck,  Jane  Ten  Eyck. 
Mary  Ten  i>7ck,  MayTen  Eyck,  John  C.  Ten 
Eyck,  and  John  C.  Harkness,  tnistee,  which, 
however,  does  not  appear  by  the  record  to  have 
been  prosecuted.    On  July  1, 1880,  a  separate 
appeal  was  taken  from  the  same  decree  on  be- 
half of  the  District  of  Columbia. 

On  December  27,  18^,  it  appears  that  an- 
other petition  was  filed  by  Williams  and  Gal- 
lant, setting  up  all  the  previous  matters  that 
had  occurred  in  the  course  of  the  cause,  and 
the  failure  on  their  part  to  obtain  satisfaction 
of  the  amount  due  to  them,  and  askincr  for  a 
decree  against  John  C.  Harkness,  as  trustee  of 
the  estate  of  Gadsby,  for  payment  of  the  same 
out  of  the  funds  in  his  hands  as  such.    A  de- 
cree to  that  effect  was  entered,  from  whicik 
Harkness  appealed,  and  in  the  general  term,  on 
June  14,  1^1,  it  was  afiSrmed;  and  thereupon, 
the  amount  having  been  paid,  it  was  ordered 
that  satisfaction  of  the  claim  should  be  entered 
on  July  16,  1881.    On  November  19.  1885,  the 
appeal  taken  by  the  District  of  Colurohia  on 
July  1, 1880,  from  the  decree  of  June  1,  1F80, 
was  placed  on  the  calendar  of  the  general  terni^ 
and  on  February  1,  1887,  that  decree  was    af- 
firmed, and  it  was  ordered  that  "Willinm  o. 
Miller,  the  trustee  appointed  by  the  cotirt   foi 
the  purpose,  be,  and  he  hereby  is,  authorized 
and  directed  to  readvertisc  and  resell  the  rtea. 
estate  heretofore  sold  to  John  R.  McBlahr.  ai 
the  risk  and  cost  of  the  said  John  EL  McBlAir 
the  defaulting  purchaser."    From  this  deerci 
the  District  oi  Columbia  took  the  present  ap 
peal  to  this  court. 

Mr.  Henry  E.  Davia,  for  the  appellant  - 
The  decrees  of  May  10,  1860,  and  July   i  i 

1872,  respectively,  directing  and  confirming  t.X 

sale,  are  concludvc  in  this  cause  uiK>n      « 

parties. 
Leadenham  v.  Nicholson,  1  Harris  &  G. 

8and»  v.  Codmise,  4  Johns.  602. 
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A  party  aggrieTed  can  appeal  only  from  such 
parts  of  the  <fecrec  as  affect  him. 

IcUey  V.  Bttivm,  11  Wend.  288;  Dan.  Oh.  PI 
ft  Pr.  14b9,  and  note  8;  Pratt  v.  Johnson,  6  Md. 
897. 

Where  a  party  docs  not  appeal  from  a  decree 
the  appellate  court  cannot  reverse  it  for  his 
Ijencfit  upon  an  appeal  by  other  parties. 

Lanalian  v.  Latrobe,  7  Md.  268:  Chittenden 
▼.  Brewster,  69  U.  8.  2  WaU.  196  (17:841);  The 
quickstep,  76  U.  8.  9  WaU.  672  (19:769);  The 
Stephen  Morgan,  94  v.  8.  599(24:266);  Loudon 
V.  Taxing  District,  104  U.  8.  771  (26:  928)  and 
cases  cit^. 

Mr.  J.  J.  Darllnartont  for  appeUees: 

The  cause  Is  res  Judicata,  as  against  the  pres- 
ent appellant,  the  District  of  Columbia,  upon 
Che  record  as  it  stands. 

PhtVipsY.  Negley,  117  U.  8.  665  (29:1018); 
Barrell  v.  Tilton,  119  U.  8.  687  (80:511);  Post- 
wicky.  Brinkerhoff,  106  U.  8.  8(27:78);  Bet^or 
min  Y.  Dubois,  118  U.  8.  46  (80:52). 

If  the  cause  could  be  heard  de  now  upon  the 
merits,  no  other  decision  than  that  arrived  at  hv 
ibe  general  term  in  its  decree  of  Fcbruacy  4, 
1876,  would  be  possible. 

Thaw  V.  Ritchie,  5  Mackey,  215. 

The  only  testimonv  in  the  case  was  that  of  the 
husband  of  one  of  the  complainants,  a  witness 
absolutely  incompetent  to  testier. 

Be  1/eaton,  21 N.  J.  Eq.  221 ;  Lucas  ▼.  BroOu, 
85  U.  8.  18  WaU.  486  (21:779). 

No  title  can  be  given  by  a  purchaser  under 
an  imperfect  Judicial  sale,  although  his  grantee 
pays  value. 

WiUiamson  v.  Irish  Presby,  Cong.  49  U.  S.  8 
How.  565  (12:1200);  CcMovgh  v.  Sterum,  8 
niigh.  181:  LfUwych  v.  Winford,  2  Brown, 
Cli.  201;Trt7/iafiw(m  v.  Berry,  49  U.  8.  8  How. 
495  (12: 1170). 

A  party  who  occupies  the  position  of  a  stake- 
holder need  not  Join  in  an  appeal  or  writ  of  er- 
ror, but  bis  rights  will  be  protected  by  the  court. 

Votoler  V.  MorriU,  8  Tex.  154. 

A  Judgment  which  is  an  entirety  against 
several  parties,  whether  in  tort  or  assumpsit,  if 
reversed  as  to  one,  must  be  reversed  as  to  aU. 

Powers  V.  Irish,  23  Mich.  429;  Bac.  Abr. 
title,  Error,  M;  Sargeant  v.  French,  10  N.  H. 
444;  a/teldon  v.  Quinlen,  5  HiU.  441;  Walker 
V.  Page,  21  Grail.  636. 

One  of  several  persons  against  whom  a  Joint 
decree  is  renderea  may  appeal,  and  carry  up 
the  whole  case  for  review. 

Pfer  V.  Cookerow,  14  N.  J.  Eq.  SJl;  Johnson 
V.  Johnson,  1  Dana.  864;  Emeriek  v.  Arm- 
^rong,  1  Ohio,  518;  Sullivan  v.  I7umias,^8.  C. 
\501. 

Where  the  appeal  is  taken  by  one  defendant, 
but  the  decree  will  necessarily  affect  other  de- 
fendants who  have  not  appealed,  the  appellate 
ribunal  wiU  treat  the  whole  case  as  heiore  it' 

Grubb  V.  Browder,  11  Heisk.  299;  Parrott  v. 
Pahner.  8  Myl.  ft  K.  682,  646;  Tod  v.  Stam- 
kmgh,  87  Ohio  8t  469. 

rooAn       ^^*  Justice  Matthews  delivered  the  opinion 

1330]    of  the  court: 

An  objection  is  taken  by  counsel  for  the  ap- 
peUees to  the  consideration  of  the  merits  of  the 
pesent  appeal,  on  the  ground  that  the  matter 
involved  therein  had  been  previously  and  finally 
adjudged  against  the  District  of  Columbia  by 
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the  decree  of  the  general  term  of  February  4, 
1876,  reversing  the  decree  of  the  special  term 
directing  a  conveyance  of  the  title  of  the 
premises  in  controversy  to  the  appelluit  It  is 
alleged  that  this  decree  was  final  against  the 
Dismct  of  Columbia  upon  the  rifht  claimed  in 
its  petition,  from  which  no  appeal  having  been 
taken,  it  has  thereby  become  conclusive.  The 
point,  however,  is  not  well  taken.  The  decree 
in  question  reversed  the  decree  of  the  special 
term  of  August  7,  1875,  and  remanded  the 
cause  to  the  special  term  to  be  further  pro- 
ceeded with  as  the  parties  might  be  advised. 
It  did  not  direct  a  dismissal  of  the  petition  of 
the  District  of  Columbia,  and  was,  therefore, 
not  a  final  adjudication  upon  its  right  to  some 
relief  in  accordance  witn  the  prayer  of  the 
petition. 

Proceeding  to  consider  the  appeal  upon  its 
merits,  we  find  that  it  involves  but  a  single 
question,  to  wit,  whether,  because  the  District 
of  Columbia  has  not  fuily  paid  the  considera- 
tion for  the  conveyance  made  bv  McBlair  and 
wife  of  the  title  to  the  premises  m  controversy, 
it  has  lost  all  right  to  obtain  from  the  trustee, 
by  order  of  the  court,  a  conveyance  of  the 
title.  The  auditor,  to  whom  the  matter  had 
been  referred,  reported  that  the  market  stock 
bonds  deUvered  by  the  District  of  Columbia  to 
McBlair  as  the  consideration  for  his  deed  pro- 
duced only  $22,700.  It  seems  to  be  assumed 
in  this  report  and  elsewhere  throughout  the 
case  that  the  cash  proceeds  of  these  bonds  [33 IZ 
were  appUed  by  McBlair  to  the  repair  and  im- 
provement of  the  buildings  upon  the  remain- 
ing lots,  to  the  benefit  of  the  estate  and  the 
beneficiaries  under  the  wiU,  in  the  same  man- 
ner and  to  the  same  extent  as  if  those  proceeds 
had  gone  into  the  hands  of  the  trustee  and 
been  directly  applied  by  him  according  to  the 
order  of  the  court  This  certainly  constitutes 
an  equity  in  favor  of  the  appeUant  to  the  ex- 
tent of  these  payments,  entitUng  it  to  have 
them  credited  upon  McBlair's  notes  in  the 
hands  of  the  trustee,  in  satisfaction  of  that 
much  of  the  original  amount  due  on  account 
of  the  sale.  The  appeUant  also  has  a  furthet 
equity,  on  payment  to  the  trustee  of  the  ad- 
ditional amount  necessary  to  make  good  the 
whole  amount  of  the  agreed  price  of  the  prop- 
erty sold,  to  have  the  McBlair  notes  canceled 
and  a  conveyance  of  the  title  by  the  trustee, 
discharged  of  all  lien,  on  account  of  unpaid 
purchase  monev.  This  amount  is  the  differ- 
ence between  $24,521.50,  for  which  the  prop- 
erty was  sold  to  McBlair  and  $22,700,  the 
amount  of  cash  actually  received  from  the  pro- 
ceeds of  the  bonds,  being  $1,821.50,  with  in- 
terest thereon  from  the  time  of  the  sale  to 
McBlair.  It  is  indeed  contended,  on  the  part 
of  the  District  of  Columbia,  that  the  considera- 
tion agreed  upon  between  it  and  McBlair  has 
been  fully  satisiSed  by  the  deUvery  of  the  bonds, 
the  guaranty  that  they  should  produce  ninety- 
seven  cents  on  the  dollar  being  denied  as  a  mat- 
ter of  fact.  The  auditor,  however,  has  reported 
otherwise  upon  the  fact,  and  the  record  does 
not  furnish  us  with  a  means  of  testing  the  ac- 
curacy of  his  conclusion.  We  are  of  opinion, 
however,  independently  of  that  controversy, 
that  the  District  of  Columbia  cannot  avail  it- 
self of  any  agreement  with  McBlair  to  accept 
bonds  instead  of  cash.    Its  obUgation  as  the 
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aasigiiee  of  his  bid  Is  to  paj  his  notes  In  full  In 
money  according  to  their  tenor;  and  it  Is, 
thereioret  bound  to  make  good  the  difference 
between  what  McBlair  actuallj  received  from 
it  in  money  and  the  amount  called  for  by  his 
notes.  Any  resale  of  the  property  ordered  by 
the  court  should  be  only  in  case  of  a  default 
on  the  part  of  the  appellant  in  making  this  ad- 
diUonal  payment  within  some  reasonable  time 
to  be  fix^  oy  the  court.  The  decree  ordering 
a  resale,  without  regard  to  the  previous  pay- 
ments, imd  the  right  to  make  such  additional 
payments  as  should  be  ascertained  to  be  due 
and  reqi  dred  to  be  paid,  was  therefore  erroneous. 

OouDyiel  for  the  appellees  contend  in  argu- 
ment tl'dt  the  application  of  the  proceeds  of  the 
sale  to  repair  and  improve  the  buiidings  upon 
the  unsola  portions  of  the  real  estate  was  not 
a  legitimate  investment  of  such  proceeds  within 
the  purview  of  the  third  section  of  the  Act  of 
Congress  of  August  18, 1856,  which  requires 
that  the  proceeds  of  such  sale  shall  be  held  un- 
der the  control  and  subject  to  the  order  of  the 
court,  and  invested  under  its  order  and  super- 
vision upon  real  and  personal  security  or  in 
government  securities.  But  that  question  was 
finally  passed  upon  bv  the  court  below  In  the 
decree  of  May  10, 18o9,  directing  the  sale  for 
the  purpose  prayed  for.  This  decree,  it  *9 
true,  dii^ts  that  the  proceeds  of  the  sale  oe 
brought  into  court  to  abide  its  future  oider; 
but  Uie  actual  application  of  the  proceeds  of 
sale  to  the  improvement  of  the  other  property 
was  distinctly  brought  to  the  notice  ox  the 
court  by  the  petition  of  the  District  of  Colum- 
bia, and  was  assumed  as  rightful  throughout 
the  whole  history  of  the  case,  without  objec- 
tion from  any  of  the  parties  in  Interest.  It 
would  be  grossly  inequitable  to  permit  the  ap- 
pellees, at  this  stage  of  the  cause,  to  insist  upon 
the  objection.  The  discretion  to  make  such  an 
investment  of  the  proceeds  of  the  sale  is  con- 
ferred upon  the  Supreme  Court  of  the  Dis^ct 
of  Columbia  by  the  Act  of  Conmss  authoriz- 
ing the  sale.  The  District  of  Columbia,  as  pur- 
chaser from  McBlair,  of  course,  had  full  no- 
tice that  the  purchase  money  was  unpaid,  and 
was  bound  as  purchaser  to  see  to  the  applica- 
tion of  its  own  payments;  but  as  no  question 
has  been  made  upon  the  fact  that  Uie  money 
paid  by  it  has  gone  to  benefit  and  Improve  the 
estate  of  the  appellees  in  the  manner  and  to  the 
extent  contemplated  by  the  court  in  ordering 
the  sale  of  the  unimproved  lots,  the  appdlant 
has  a  right,  upon  payment  of  the  additional 
amount  due  from  McBlair  on  account  of  the 
sale,  to  have  a  conveyance,  under  the  order  of 
the  court,  by  the  trustee. 

The  decree  of  ihe  Supreme  Court  of  the  Die- 
triet  of  Columbia  appealed  from  if,  therefore, 
reeened,  and  the  eauee  remanded,  with  direc- 
tions to  ascertain  the  amount  still  due  from 
McBlair  on  his  notes,  given  on  account  of  his 
purchase,  after  crediting  thereon  the  amount 
realized  by  him  from  the  sale  of  the  market 
stock  bonds;  and,  on  payment  of  the  amount 
thereof  by  the  appellant,  to  decree  a  convey- 
ance of  the  title  of  the  parties  to  this  cause  by 
the  trustee  to  the  District  of  Columbia;  and  in 
default  of  such  payment,  within  a  reasonable 
time  to  be  fixed  therefor,  to  direct  a  resale  of 
the  said  premises  for  the  satisfaction  thereof. 

And  it  i$  eo  ordered. 
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in  Err, 

STATE  OF  MISSOURI 

(See  a  a  Reporter's  ed.  aM-400 

Jurisdiction  to  retfiew  etate  court — right  or  im- 
munity under  the  Coneiitution,  laws  or  treaties 
of  United  States,  what  i*— federal  question,, 
when  arieee—impartial  jury-aground  of  de- 
eieion, 

h  To  ffive  this  oourt  jurisdiction  under  sectioD  7(0 
of  the  Revised  Statutes,  because  of  a  denial  by  a 
state  court  of  any  title,  right,  privilege,or  immuDi- 
tv  claimed  under  the  Constitution  or  any  treaty  ur 
statute  of  the  United  States,  it  must  appear  on  the 
record  that  such  title,  risrht,  privilege,  or  immunity 
was  specially  set  up  or  claimed  in  the  state  oourt  at 
the  proper  time  in  the  proper  way;  and  the  dodeion 
must  be  against  the  right  so  set  up  or  claimed. 

Z,  An  objection  to  the  admission  of  efldenoe  be- 
cause it  was  incompetent  and  irrelevant,  and  be* 
cause  the  wttness  by  bis  conduct  lias  shown  himself 
to  be  unworthy  of  belief,  and  not  because  its  admis- 
sion would  be  a  violation  of  any  provision  of  th» 
Oonstitution  orlaws  of  the  United  Btates,  is  not  set- 
ting up  or  claiming  any  title,  right,  privilege  or 
immunity  under  the  Constitution,  laws  or  treatlea 
of  the  United  States. 

8.  On  a  motion  to  quash  an  Indictment,  an  objec- 
tion made  that  the  indictment  prooeedlngs,  im- 
prisonment and  restraint  are  illegal  and  unlawfnl 
and  in  violation  of  the  Oonstitution  and  laws  of  the 
State,  and  without  due  process  of  law,  does  not  set 
up  or  claim  any  right  or  immunity  under  the  Con- 
satution,  laws  or  treaties  of  the  United  States. 

4.  An  assignment  of  enor  that  the  court  instruct- 
ed the  jury  that  thev  might  find  the  defendant 
guilty  of  murder  if  uiey  were  satisfied  from  the- 
evidence  that  he  did  murder  the  person  named  in 
toe  indictment  in  the  manner  charged  in  either  of 
the  counts,  when  one  of  the  oounm  was  bad,  in- 
volves a  question  of  general  law  only,  not  In  anj 
manner  dependent  upon  the  Oonstitution  or  law» 
of  the  United  States. 

6.  The  same  is  true  of  the  instruction  that  tb» 
jury  were  to  be  governed  by  the  law  as  giveo  tbem 
by  the  court,  nnd  of  the  refusal  to  allow  oounael 
to  road  in  his  argument  parts  of  the  opinion  of  the 
supreme  court  of  the  State  in  a  case  deddod  bv  that 
court,  which,  as  was  claimed,  stated  correctly  the 
legal  principles  governing  the  defense,  where  no 
roierence  was  made  to  anv  provision  of  the  Oonsti- 
tution or  laws  of  the  United  States  which  gave  de- 
fendant any  right. 

6.  A  refusal  by  the  oourt  to  admit  anyone  to  the 
oourt  room  during  the  trial,  unless  they  were  Jorore 
or  witnesses  or  had  some  business  with  the  ocMut.,. 
where  no  reliance  was  placed  in  the  trial  court,  or 
is  placed  here,  upon  anv  federal  law,  as  supportinir 
the  objection  made  to  this  action  of  the  oourt«  doe» 
not  present  any  question  of  federal  law  for  our 
conmderation. 

7.  Exceptions  taken  at  the  trial,  to  rultnsa^  by 
means  of  which  it  is  claimed  defendant  was  de- 
prived of  an  impartial  jury,  where  it  is  not  claimed 
that  the  Oonstitution  of  the  United  States  er^uLran- 
teed  to  him  such  a  jury,  presents  no  questioQ  of 
federal  law.  The  sixth  article  of  the  Amendments 
contains  no  such  guaranty  as  to  trials  In  tkxo  state 
court 

•8.  Where  the  decision  of  the  alleged  federal  quee- 
*tion  by  the  state  court  was  not  neceesary  to  the 
judgment  rendered  by  it  but  the  court  also  put  its 
decision  upon  another  ground  which  was  ooncuusive 
against  the  defendant,  and  was  not  repu^rnant  to 
any  provision  of  the  Oonstitution  or  taw3  of  tbe 
United  States,  this  court  has  no  jurtsdlotioo. 
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Reported  below  10  West.  Rep.  679,  92  Mo. 
(42. 

The  facta  of  the  case  are  stated  in  the  opinion. 

Mr,  B.  G.  Boone*  AUy-Qen,  of  MtS9our%, 
for  defendant  in  error,  for  motion  to  dismiss: 

To  give  this  court  jurisdiction  in  error  of  a 
judgment  of  a  state  court  it  must  appear  affirm- 
atively, on  the  face  of  the  record,  not  on! j  that 
the  federal  question  was  raised,  but  that  it  was 
decided,  or  that  its  decision  was  necessary  to 
the  judgment  or  decree  rendered. 

Chmteau  T.  Gibson,  111  U.  8.  200  (28:400); 
Detroit  CUy  B,  Co.  v.  OtUhard,  114  U.  8.  188 
(29: 118). 

The  writ  of  error  ought  not  to  be  allowed  if 
it  appears  from  the  face  of  the  record  that  the 
decision  of  the  federal  question  was  so  plainly 
right  as  not  to  require  argument. 

Re  8pie$,  123  U.  8.  131  (an^tf,  80). 

'*  Due  process  of  law"  is  process  due  accord- 
inff  to  the  law  of  the  land. 

WaUcer  v.  Sautinet,  92  U.  8.  90  (28: 678); 
Cooley,  Const.  Lim.  marg.  p.  856;  Webster's 
Argument  in  Dartmouth  College  v.  Woodward, 
17  U.  S.  4  Wheat.  619  (4: 680);  Eer  v.  lU.  119 
U.  8.  486  (80: 421);  Davidson  v.  ilT.  0.  96  U.  8. 
97  <24:616). 

There  can  be  no  constitutional  question  pre- 
sented for  review  or  determination  here,  when 
the  record  shows  a  conviction  and  juagroent 
upon  two  counts  of  an  indictment  which  are 
good  and  sufficient  in  law. 
•  Bartado  v.  Cat,  110  U.  8.  616  (28: 282). 

Me$en.  P.  W.  Fauntleroy  and  J^n  I. 
Martin,  for  plaintiff  in  error,  in  opposition: 

The  validity  of  a  statute  of  the  State  of  Mis- 
souri, as  construed  and  applied  to  the  facts  in 
this  case,  was  drawn  in  question  on  the  ground 
of  its  repugnancy  to  the  Constitution  of  the 
United  States,  and  the  decision  of  both  state 
courts  was  in  favor  of  its  validity. 

Furman  v.  Niehol,  75  U.  8.  8  Wall.  44  (19: 
870);  Pennytoii  v.  Eaton,  82  U.  8.  16  Wall.  880 
(21: 72);  CJiicai/o  L.  Ins.  Co.  v.  Needles,  118  U. 
S.  574  (28: 1084). 

The  due  process  of  law  guaranteed  by  the 
Fourteenth  Amendment  to  one  on  trial  in  the 
state  courts,  includes  the  right  to  a  trial  by  an 
impartial  jury. 

Tsnn,  V.  Davis,  100  U.  8.  257  (25: 648);  Va. 
V.  Bives,  100  U.  8.  818  (25:667);  Ex  parte  Va. 
100  U.  8.  889  (25: 676);  Civil  Bights  Cases,  109 
U.  8.  8  (27: 886);  2  Story.  Const.  4th  ed.  668, 
%  1949;  Tick  Wo  v.  Hopkins,  118  U.  8.  856 
(80: 220). 

Courts  have  the  common-law  power  and  right 
to  grant  new  trials. 

titaU  V.  Adams,  84  Mo.  810;  Rex  v.  Atkinsfm, 
6  T.  R  487,  note;  8taU  v.  Lee,  66  Mo.  165; 
Ritter  v.  First  Nat,  Bank,  8  West.  Rep.  231, 
87  Mo.  674;  State  v.  Barham,  82  Mo.  67. 

The  after  discovered  incompetency  or  dis- 
qualification of  a  juror  is  good  ground  tor  grant- 
ing a  new  trial. 

6tate  V.  Bumside,  87  Mo.  848;  State  v.  Wyatt, 
50  Mo.  809;  State  v.  Taylor,  64  Mo.  858;  State 
V.  Culler,  82  Mo.  628;  StaU  ▼.  Cook,  84  Mo.  40; 
State  V.  Oonee,  8  West.  Rep.  808,  87  Mo.  627. 

By  conspiracy  and  plot,  the  accused  was 
compelled  to  testify  against  himself. 

Boyd  V.  U.  8.  116  U.  8.  616  (29: 746);  StaU  v. 
Mahly,  68  Mo.  815;  State  ▼.  Patterson,  78  Mo. 
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696;  State  ▼.  P/telps,  74  Mo.  128;  State  v.  Eop- 
kirk,  84  Mo.  278;  2  Story,  Const.  4th  ed.  646, 
§  1788;  Bntick  v.  Carringion,  19  Howell,  State 
Trials,  1029. 

The  federal  question  involved  herein  was 
properly  raised. 

Bridge  Proprietors  v.  Eoboken  L.  &  I.  6b.  68 
U.  8.  1  Wall.  116  (17: 571);  Furman  v.NicJtol, 

75  U.  8. 8  Wall  44  (19: 370);  Pennweit  v.  Eaton, 
82  U.  8. 15  WaU.  880  (21:72);  Klinger  v.  Mo. 

80  U.  8.  18  Wall.  257  (20: 685);  Edwards  ▼. 
EUiott,  88  U.  8.  21  Wall.  532  (22: 487);  Murray 
V.  Charleston,  96  U.  8.  482  (24:760);  Smith  v. 
Oreenhow,  109  U.  8.  669  (27: 1080). 

The  Legislature,  by  section  1918,  R.  8. 1879, 
confined  the  cross  examination  of  a  defendant, 
when  a  witness,  to  any  matter  referred  to  in  his 
examination  in  chief.  This  amendatory  clause 
has  been  frequently  ruled  upon  by  this  court; 
and  when  its  behests  have  oeen  disobeyed,  a 
reversal  of  the  judgment  has  been  the  invariable 
result. 

State  V.  MeOraw,  74  Mo.  578;  State  v.  Turner, 

76  Mo.  850;  StaU  v.  McLaughlin,  76  Mo.  320; 
StaU  V.  Porter,  75  Mo.  371;  StaU  v.  Douglass, 

81  Mo.  281;  StaU  v.  Patterson,  8  West  Rep. 
226.  88  Mo.  88;  StaU  v.  Cliamberlain,  6  West 
Rep.  886,  89  Mo.  129. 

The  result  of  the  opinion  of  the  majority  Is 
to  repeal  the  statute  as  it  now  stands  and  to  re- 
store and  re-enact  Uie  Law  of  1877. 

Due  process  of  law  undoubtedly  means  in 
the  due  course  of  legal  proceedings,  according 
to  those  rules  and  forms  which  have  been  estab- 
lished for  the  protection  of  private  rights. 

Cooley,  Const  Lim.  5th  ed.  p.  485  [855],  486, 
[8661. 

Wnen  the  trial  court  amended  the  bad  coimt 
and  made  it  a  good  count,  and  tlien  authorized 
the  jury  to  find  a  general  verdict,  the  indict- 
ment was  no  longer  the  indictment  of  a  grand 
jury,  and  the  court  had  no  power  to  proceed 
further  with  the  trial,  and  its  proceedings  were, 
for  the  reasons  above  set  out,  a  violation  of  the 
prohibition  of  the  Fourteenth  Amendment 

*Ex  parU  Bain,  121  U.  8. 1  (80:849);  Md.  v. 
Baldwin,  112  U.  8.  490  (^:  822):  SlaughUr 
House  Cases.  88  U.  8.  16  Wall.  86  (21:  894); 
Ex  parU  Va.  100  U.  8.  839  (26:  676);  Civil 
RighU  Cases,  109  U.  8. 8  (27:835)_;  C.  S.  v.  Cruik- 
shank,  92  U.  8.  542  (23:  588);  Hurtado  v.  Cat. 
110  U.  8.  516  (28:  232);  Mo.  v.  Lewis,  101  U.  8. 
22  (26:  989);  Kerv.  111.  119  U.  8,  486  (80:  421); 
2  Coke's  Institutes,  48. 

In  criminal  prosecutions,  the  accused  has  the 
right  to  appear  and  defend  by  counsel.  This  is 
affirmed  in  the  Sixth  Amendment  to  the  United 
States  Constitution.  The  action  of  the  St 
Louis  Criminal  Court,  in  refusing  to  permit 
counsel  for  the  accused  to  state  to  the  jurr 
wliat  the  law  was,  was  a  denial  of  this  consti- 
tutional right  and  a  denial  of  the  due  process  of 
law  guaranteed  to  him  by  the  Fourteenth 
Amendment. 

Cooley,  Const.  Lim.  5th  ed.  405  (380);  2  Story, 
Const  4th  ed.  667,  §  1949. 

Plaintiff  in  error  was  denied  the  due  process  of 
law.  guaranteed  him  by  the  Fourteenth  Amend- 
ment, by  being  deprived  of  a  public  trial. 

A  deputy  sheriff  and  a  police  officer,  during 
a  whole  day , absolutely  exduded  the  public  from 
the  court  room  and  refused  to  permit  anyone 
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to  enter  the  room  except  jurors,  witnesses  in 
the  case,  and  persons  having;  some  business  to 
transact  with  the  court. 

Sec22,  Bill  of  Rights  of  Missouri  Const.;  Mo. 
R.  S.  1879,  g  1036;  2 Story,  Const.  4th  ed.  p.  548, 
607,  §;>  1791, 1949;  Hojiy.  Utah,  110  U.  :3.  574 
(28:  2(52). 

Public  trial  by  an  impartial  Jury  is  affirmed 
and  recognized  by  the  Sixth  Amendment  to 
the  United  States  Constitution  and  in  section 
22,  Bill  of  Rights  of  Missouri  Constitution. 

Counsel  nsked  one  of  the  Jurors  whetlier  he 
bad  formed  or  expressed  any  opinion,  but  the 
court  refused  to  permit  an  answer. 

State  ▼.  Taylor,  64  Mo.  858;  State  v.  Mann, 

88  Mo.  589 ;  §^  1897,  Rev.  Stat.  Mo.  1879 ; 
Cooley's  Const.  Lim.  5th  ed.  p.  8  (8):  (ki)OTn  v. 
Bankcf  U.  S,  22  U.  S.  9  Wheat  866  (fi:  284); 
2  Coke's  Inst.  54;  J>odge  v.  WooUey,  59  IT.  S.  18 
How.  881  (15:401). 

It  is  the  duty  of  the  Judge  of  a  criminal  court 
to  instruct  the  Jury  in  all  the  law  arising  in  the 
case  whether  askea  for  or  not 

Hardy  v.  State,  7  Mo.  607;  StaU  v.  MaUhewe, 
20  Mo.  55;  State  y.  Schoenwald,  31  AIo.  147; 
State  ▼.  Janes,  61  Mo.  232;  State  v.  Stonum,  62 
Mo.  596;  StaU  v.  Branetetter,  65  Mo.  149;  «afe 
V.  Kilg&re,  70  Mo.  558;  Slate  v.  Banks,  78  Mo. 
692;  StaU  v.  Brady,  2  West  Rep.  181.  87  Mo. 
142;  StaU  v.  Palmer,  5  West.  Rep.  887,  88  Mo. 
568. 

The  Jury  are  not  permitted  to  convict  upon 
the  confession  alone,  but  are  required  to  look 
for  and  find  in  thu  evidence  outside  the  confes- 
sion corroborating  proof  of  the  corpus  delicti. 

IMHnson  v.  StaU,  12  Mo.  592;  StaU  v.  ScoU, 

89  Mo.  424;  StaU  v.  Oernian,  54  Mo.  526;  StaU 
V.  Patterson,  73  Mo.  695. 

Every  law  that  alters  the  legal  rules  of  evi- 
dence and  receives  less  or  different  testimony 
than  the  law  reouired  at  the  time  of  the  com- 
mission of  the  offense,  in  order  to  convict  the 
offender,  is  an  expostjaeto  law. 

KHng  v.  Mo.  107  U.  S.  221  (27:  506);  Chicago 
▼.  Sheldon,  76  U.  S.  9  Wall.  50  (19:  594). 

The  failure  and  refusal  of  the  trial  court  to 
five  the  accused  the  benefit  of  the  law  requir- 
ing the  court  to  instruct  the  Jury  upon  all  ques- 
tions of  law  was  a  denial  of  the  due  process  of 
law  guaranteed  by  the  Fourteenth  Amend- 
ment 

2  Story,  Const  4th  ed.  p.  405;  State  v.  Reed, 
57  Mo.  &2;  RoUins  v.  StaU,  62  Ind.  46;  Adams 
V.  StaU,  65  Ind.  565. 

The  information  upon  which  this  warrant 
was  issued  was  sworn  to  only  according  to  the 
best  information  and  belief  of  the  affiant;  and 
this  was  equivalent  to  no  oath  at  all. 

Bridg^ord  v.  Steamboat  Elk,  6  Mo.  856. 

Mr.  Chirf  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

In  Spies  v.  lUinois,  128  U.  8.  181, 181  [ante, 
80,  91],  it  was  said  that  "  To  give  us  Jurisdic- 
tion under  section  709  of  the  Revised  Statutes 
because  of  a  denial  by  a  state  court,  of  any 
title,  right,  privilege  or  immunity  claimed  un- 
der the  Constitution,  or  any  treaty  or  statute  of 
the  United  States,  it  must  appear  on  the  record 
that  such  title,  right,  privilege,  or  immunity 
was  'specially  set  up  or  daimed'  at  the  proper 
time  in  the  proper  way.  To  be  reviewable  here 
the  decision  must  be  against  the  right  so  set  up 
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or  claimed.  As  the  supreme  court  of  the  State 
was  reviewing  the  decision  of  the  trial  court  it 
must  appear  that  the  claim  was  made  in  that 
court,  because  the  supreme  court  was  only  au- 
thorized to  review  the  Judgment  for  erron 
committed  there,  and  we  can  do  no  more." 

Applying  that  rule  to  this  case,  we  find  that 
at  the  trial  no  title,  right  privilege  or  immu- 
nity was  specially  set  up  or  claimed  under  the 
Constitution,  laws,  or  treaties  of  the  United 
States.  Thus,  when  the  testimony  of  McCuI 
lough  was  offered,  the  admission  of  which  is 
now  assigned  for  error,  the  objection  made  was 
not  that  Its  admission  would  be  a  violation  of 
any  provision  of  the  Constitution  or  laws  of  the 
United  States,  but  because  it  was  'incompetent 
and  irrelevant,"  coming  as  it  did  from  a  man 
who,  bv  his  conduct  m  procurfn^  the  state 
ments  from  the  defendant  as  to  which  it  was 
proposed  he  should  testify,  had  shown  hiniaelf 
to  be  unworthy  of  belief  in  a  court  of  justice, 
and  because  "  The  witness  has  shown  that  he 
held  out  an  inducement  a  promise,  to  the  de> 
fendant  for  his  statement,  which  renders  it  in- 
competent." 

And  so  in  respect  to  the  ruling  on  the  molioo 
to  quash  the  indictment,  and  to  discharge  the 
defendant  from  arrest,  ihe  only  objection  was 
"that  said  indictment,  proceedings,  imprison- 
ment, and  restraint  are  illegal  and  unlawful, 
and  in  violation  of  the  Ck>nslitution  and  laws  of 
of  the  State  of  Missouri,  and  without  any  due 
process  of  law  or  lawful  authori^  whatsoever.*' 
The  particular  provisions  of  the  Constitution  ol 
the  State  now  relied  on  in  support  of  this  as 
si^ment  of  error  are  section  11  of  the  BUI  of 
Rights,  to  the  effect  that  "No  warrant  to  •  ♦  * 
seize  any  person  *  *  *  shall  issue  without  prob- 
able cause,  supported  bv  oath  or  aflirmation 
reduced  to  writing;"  ana  section  12,  "That  no 
person  shall,  for  a  felony,  be  proceeded  against 
criminally,  otherwise  than  by  indictment." 

Another  of  tiie  assignments  of  error  is  that 
the  court  instructed  the  Jury  that  they  mizbt 
tind  the  defeodant  guilty  of  murder  in  the  first 
degree  if  tliey  were  satisfied  from  the  evideooe 
that  he  did  kill  and  murder  the  person  named 
in  the  indictment  "in  the  manner  and   form 
charged  in  either  of  the  counts,"  when  one  of 
the  counts  was  bad.    As  presented  to  the  trial 
court  at  the  time,  the  question  involved  in  this 
part  of  the  charge  was  one  of  general  law^  only, 
and  not  in  any  manner  dependent  upon  tbe 
Constitution  or  laws  of  the  United  States. 

The  same  is  true  of  the  instruction  that  the 
jury  were  to  be  governed  by  the  law  as  ^ven 
them  in  charge  by  the  court,  and  of  the  rSusa) 
to  allow  counsel  to  read  in  his  argument  parts 
of  the  opinion  of  the  supreme  court  of  the  Stale. 
in  a  case  decided  by  that  court,  which,  as  "was 
claimed,  stated  correctly  the  legal  principles 
bearing  upon  a  part  of  tne  defense.  No  refer- 
ence was  made  to  any  provision  of  the  Oonsti- 
tution  or  laws  of  the'United  States  which  gave 
to  the  defendant  anv  rights  in  this  behalf . 

In  the  progress  of  the  trial,  counsel  for  tlu 
defendant  addressed  the  court  as  follo^rs:  **  II 
the  court  please,  we  learn  that  there  are  tw^ 
men  stationed  at  the  door,  who  refuse  to  admi 
anyone  who  is  not  a  Juror  or  witness  or  office 
or  some  one  having  business  in  the  coiirt  room 
We  object  to  that.  We  claim  this  is  a  publi 
court  room,  and  the  trial  should  be  public,  ani 
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the  public  ought  to  be  admitted.  We  under- 
stand that  they  are  there  by  order  of  the  court." 
Upon  this  statement  pernussion  was  asked  "  to 
introduce  proof  to  show  that,  during  the  whole 
day  of  yesterday,  and  so  far  today,  up  to  this 
time  today,  that  a  deputy  sherilf  and  a  police 
officer  have  been  stationed  at  the  door  of  the  court 
room,  who  refuse,  who  have  refused,  to  admit 
anyone  to  the  court  room  imlcss  the)r  were  ju- 
rors or  witnesses  or  have  some  business  with 
the  court."  The  court  refused  this  permission 
but  did  direct  "  That  aU  persons  be  aidmitted  to 
the  court  room  until  it  is  filled,  all  the  seats 
are  filled,  reserving  the  right  to  the  attorneys 

f3971  ^^^  ^®  ^^^  ^^^  ^  *^  defendant  to  bring  within 
-*  the  hoT  such  persons  as  the  court  may  permit, 
giving  preference  to  jurors  who  have  been 
summoned  here  to  be  seated  in  the  front  seats 
outside  of  the  bar."  To  this  rule  exception 
was  tak^a,  and  it  isassiened  here  as  one  of  the 
errors  on  which  our  jurisdiction  may  rest.  No 
reliance  seems  to  have  been  placed  in  the  trial 
court  upon  any  federal  law,  and  here  section 
22  of  the  Bill  of  Rights  of  the  Missouri  Consti- 
tution is  alone  cited  as  supporting  the  objection 
which  was  made.  That  section  provides  that 
"In  criminal  prosecutions 'the  accused  shall 
have  the  right  to  a  speedy  public  trial  by  an 
impartial  juir  of  the  coim^." 

Others  of  tne  exceptions  taken  at  the  trial  re- 
late to  rulings  by  means  of  which,  it  is  claimed, 
the  defendant  was  deprived  of  an  impartial 
junr;  but  it  does  not  appear  to  have  been 
claimed  that  any  provision  of  the  Constitution 
of  the  United  States  »niaranteed  to  him  such  a 
jury.  That  the  sixtli  article  of  the  Amend- 
ments contains  no  such  guaranty  as  to  trials  in 
the  state  courts  has  always  been  held.  8pie$ 
V.  lU.  128  U.  S.  181, 166  (ante,  80,  86]  and  the 
cases  there  cited. 

These  are  all  the  assignments  of  error  which 
relate  to  the  rulings  in  the  progress  of  the  trial, 
and  they  fail  entirely  to  present  any  questions 
of  federal  law  for  our  consideration.  So  far  as 
appears,  the  trial  court  in  its  decisions  was  gov- 
erned exclusivelv  by  the  Constitution  and  laws 
of  the  State;  ana  the  supreme  court  in  its  opin- 
ion on  this  part  of  the  case,  which  is  in  the  rec- 
ord, makes  no  mention  whatever  of  any  claim 
of  right  under  the  Constitution  or  laws  of  the 
United  States. 

Section  1967  of  the  Revised  Statutes  of  Mis- 
souri, relating  to  crimes  and  criminal  proced- 
ure, is  as  follows: 

'*The  motion  for  a  new  trial  shall  be  in  writ- 
ing, and  must  set  forth  the  grounds  or  causes 
therefor,  and  be  filed  before  judgment,  and 
within  four  davs  after  the  return  of  the  verdict 
or  finding  of  the  court,  and  shall  be  hoard  and 
determined  in  the  same  manner  as  motions  for 
new  trials  in  civil  cases." 

The  verdict  was  rendered  June  5,  1886;  and 
on  the  9th  of  that  month,  before  judgment  was 
entered,  the  dclendani  filed  a  motion  for  a  new 
trial.  Afterwards,  on  the  17th  of  June,  he  pre- 
sented and  asked  leave  to  file  a  supplemental 
motion  for  a  new  trial,  setting  up  the  following 
[308]    additional  reason: 

"1.  Because  Jesse  F.  Sears,  one  of  the  jurors 
who  sat  upon  the  trial  of  this  cause,  upon  his 
examination  on  the  voir  dire,  purposely  and 
untruthfully  answered  the  questions ask^  him 
by  counsel  for  the  State  and  the  defense  in  such 
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a  manner  as  to  indicate  and  cause  said  counsel  - 
to  believe,  and  in  such  a  manntr  that  the  de- 
fendant and  his  counsel  did  believe,  he  was  a 
fair  and  impartial  juror,  and  one  who  had  no 
prejudice  or  bias  in  the  case,  and  who  had  nei- 
ther f  ormeil  nor  expressed  any  opinion  as  to  the 
guilt  or  innocence  of  the  accused,  and  thereby 
induced  the  defendant  to  accept  him  as  a  qual- 
ified juror  in  the  case;  whereas,  in  truth  and  in 
fact  said  juror  was  not  a  fair  and  impartial  juror, 
and  he  had  a  prejudice  and  bias  against  the  de> 
fendant  horein.and  had  prior  to  his  said  examin- 
ation upon  his  fxnrdire,  on  many  occasions,  ex- 
pressed his  opinion  and  declared  that  Maxwell, 
the  above  named  defendant,  was  guilty  of  mur- 
dering his  companion,  Preller.anathat  he  ouffht 
to  be  hung,  and  would  be  hung,and  that  hanging 
was  too  ^od  for  him,  and  other  similar  expres- 
sions, all  of  which  was  by  said  juror  improperly  ' 
and  wrongfully  concealed  upon  his  examina- 
tion upon  his  fxnr  dire^  and  only  came  to  the  . 
knowledge  or  hearing  of  the  said  defendant  or 
either  of  his  counsel  long  after  the  rendition  of 
the  verdict  herein,  and  also  after  the  filing  of 
the  first  or  orinnal  motion  for  a  new  trial  here- 
in, and  after  tne  expiration  of  the  four  days  al-  - 
lowed  by  statute  within  which  to  file  a  motion 
for  a  new  trial." 

In  support  of  this  motion  the  defendant  pre-  \ 
sented  tne  affidavits  of  four  persons,  to  the  ef- 
fect that  they  had  each,  on  iuftercnt  occasions, 
heard  the  juror  referred  to  express  opinions  of 
the  character  of  tiiose  alleged,  and  also  the  af- 
fidavits of  the  defendant  and  his  counsel  that 
they  had  neither  of  them  any  "knowledge,  idea, 
suspicion  or  intimation"  of  the  "facts  set  out 
and  stated"  in  the  other  affidavits  imtil  "after  • 
the  expiration  of  the  four  days  allowed  by  the 
statute  within  which  to  file  a  motion  for  anew 
trial." 

The  record  then  states  that  the  motion  for 
leave  to  "file  said  supplemental  motion  for  a 
new  trial  and  the  aforesaid  affidavits"  was  ar- 
gued, and  that  "In  this  argument  counsel  for 
the  defendant  contended  fmd  made  the  point 
that  if  the  statute,  declaring  that  in  criminal 
cases  a  motion  for  a  new  trial  with  the  reasons 
therefor  must  be  filed  within  four  da^s  after  rAQQi 
verdict,  prevented  the  court  from  hearing  the  L^*'*'i 
aforesaia  supplemental  motion  for  a  new  trial 
and  the  affidavits  offered  therewith  and  the 
matters  and  facts  therein  stated,  and  from 
granting  defendant  a  new  trial  upon  said  facta 
if  found  to  be  true,  then  said  statute  was  nuU 
and  void  as  being  in  violation  of  the  Constitu- 
tion of  the  State  of  Missouri  and  of  that  of  the 
United  States,  especially  those  provisions  of  the 
State  Constitution  declaring  that  'In  criminal 
prosecutions  the  accused  shall  have  the  right  to 
♦  *  ♦  a  speedy,  public  trial  by  an  impartial 
jury  of  the  county,'  and  that  'No  person  shall 
be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law;*  and  those  provisions  of  tho 
United  States  Constitution  which  declare  as 
follows,  to  wit:  'Nor  shall  any  State  deprive 
any  person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
the  laws.* '^ 

The  court,  after  taking  the  matter  under  ad^ 
visement,  overruled  the  motion  "on  the  ground 
that  the  court  had  no  power  or  right  uimer  the 
statute  to  grant  said  request" 
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Upon  this  branch  of  the  case  the  supreme 
court,  according  to  its  opinion  in  the  record, 
ruled  as  follows: 

**Thi8  statute  is  mandatory,  and,aocordingto 
the  uniform  ruling  of  this  court  since  the  case 
of  Atteny.  Brtfwn,  6  Mo.  828,  a  refusal  to  grant 
a  new  trial  on  a  motion  made  more  than  four 
days  after  the  trial  is  not  error;  and  it  has  been 
further  held  that,  unless  it  affirmatively  appears 
by  the  record  that  the  motion  for  a  new  trial 
was  filed  within  four  days  after  trial,  this  court 
will  not  consider  the  question  it  presents.  WeUh 
V.  St,  Louis,  78  Mo.  71;  Moran  v.  Janu<vry,  53 
Mo.  528,  and  cases  cited.  In  the  case  of  State 
V.  Marshall,  86  Mo.  400,  when  defendant  was 
convicted  of  murder  in  the  first  degree,  it  is 
said:  *No  exceptions  will  be  noticed  here  when 
no  motion  for  a  new  trial  has  been  made,  or, 
what  is  the  same  thing,  when  none  is  made 
within  the  time  prescriSd  by  law.'  If  author- 
ity is  to  be  founa  putting  it  in  the  discretion  of 
the  court  to  authorize  the  filing  of  a  supple- 
mental motion  for  a  new  trial,  in  view  of  the 
time  the  court  gave  defendant  to  make  proof  of 
the  matter  set  up  in  the  motion  which  was  filed 
in  time,  and  in  view  of  the  length  of  time  con- 
sumed in  the  trial,  we  would  be  unwilling  to 
say  that  the  court  exercised  its  discretion  arbi- 
trarily, in  refusing  such  an  application." 

It  thus  appears  that,  while  upholding  the 
statute,  the  court  also  put  its  decision  on  an- 
other ground  which  was  equally  conclusive 
against  the  defendant;  to  wit,  that  even  if  the 
trial  court  could,  in  its  discretion,  allow  the  ad- 
ditional reason  for  a  new  trial  to  be  presented 
tffter  the  expiration  of  the  four  days,  there  had 
been  no  such  abuse  of  that  discretion  in  this 
case  as  would  justify  a  reversal  of  the  judj^- 
nient  on  that  account  That  part  of  the  decis- 
ion is  certainly  not  repugnant  to  any  provision 
of  the  Constitution  or  laws  of  theUmted  States, 
and  it  is  of  itself  conclusive.  It  was  fairly  pre- 
sented and  necessarily  involved  in  the  case.  It 
disposed  of  the  supposed  constitutional  question 
presented  in  the  argument,  without  a  direct  de- 
ci8ion,upon  a  ground  which  cannot  be  reviewed 
by  us,  and  wmch  was  not  evasive  merely,  but 
real.  Ohouteau  v.  Gibson,  111  U.  8.  200  [28: 
4001;  Adams  County  y,  Burlington  dM.  R.R 
R.  Vo.  112  U.  8.  126.  127  [28:  679,  680];  Cha^ 
man  y.Goodnow,  128  U.  8.  640,  648  [ante,  285, 
238].  Such  being  the  case,  the  decision  of  the 
alleged  federal  question  was  not  necessary  to 
the  judgment  rendered,and  consequently  is  not 
sufficient  to  give  us  jurisdiction.  Murdoch  v. 
Memphis,  87  U.  8.  20  WaU.  690,  686  [22:429, 
4441. 

The  motion  to  dismiss  is  granted. 


STATE  NATIONAL  BANK  OP  SPRING- 
FIELD, ILLINOIS,  Plff,  in  Err., 

V. 

JOHN  L.  DODGE. 

(See  a  a  Reporter*8  ed.  83&-347.) 

Deposits  in  bank  from  bankrupt  estates—cheeks 
drawn  by  the  court — sepa/rate  accounts  unnec- 
essary—duty of  bank — memoranda  on  cheeks 
—BuU28. 

1.  Where  deposits  are  made  in  a  bank,  by  the 
elerk  of  the  United  States  District  Court,  of  sums 
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reoetved  on  aooonnt  of  the  estates  of  bankmpti, 
the  bank  may  keep  its  account  with  the  dlitnct 
oourt  as  a  general  account,  and  is  not  required  to 
keep  a  separate  account  with  each  bankrupt  estate. 

2.  Where  the  deposits  made  in  the  bank  were  en- 
tered by  it  in  the  name  of  the  United  StKtes  Dis- 
trict Oourt,  without  any  name  of  any  bankrupt,  but 
with  the  number  of  the  case ;  and  the  bu  nk  baa  paid 
out,  upon  checks  drawn  by  the  court,  all  the  mon- 
eys deposited  in  it  by  the  court,  to  parties  entiUod 
to  receive  the  amounts  of  the  checks  from  the  court 
as  moneys  held  in  trust  for  them,  hOd^  that  the  bank 
had  the  right  to  presume  that  the  court,  as  trustee, 
was  properly  performing  its  duties,  and  was  bound 
to  honor  all  checks  drawn  by  the  court  as  sueh 
trustee,  and  is  not  bound  to  refuse  checks  drawn 
in  any  particular  case  accord  Uif  to  its  number,  be- 
yond the  amount  deposited  in  the  bank  under  tluit 
number. 

8.  The  failure  of  the  bank  to  keep  such  soparato 
accounts,  or  its  action  in  paying  out  all  the  funds 
deposited  to  the  credit  of  the  court  on  checks 
drawn  generally,  did  not  render  the  bank  liable  for 
the  amount  of  ^eoks  drawn  on  it,  in  any  case,  after 
it  had  paid  out  all  the  funds  depositod  on  checks 
drawn  generally. 

4.  It  was  not  the  duty  of  said  bank  to  keep  tlie 
funds  rccoived  in  each  case  of  bankruptcy  as  a 
separate  fund,  to  be  applied  only  to  the  payment 
of  such  checks  as  were  drawn  in  and  numbered  in 
the  particular  case  from  which  such  funds  were 
derived,  there  being  no  evidence  of  intention  that 
the  bank  should  be  controlled  by  any  numbers  on 
the  (dieck  in  paying  such  check. 

5.  No  bank  IS  bound  to  take  notice  of  memoranda 
or  figures  upon  the  nuuvin  of  a  check,  which  a  de- 
positor places  there  merely  for  his  own  convenienoa 
to  preserve  information  for  his  own  benefit;  and 
in  such  case  the  memoranda  and  flgures  are  not  a 
notice  to  the  bank  that  the  particular  check  is  to 
be  paid  only  from  a  particular  fund. 

6.  Rule  28  in  Bankruptcy  does  not  require  that  f  h* 
deposit  should  be  made  to  the  credit  of  each  par- 
ticular estate,  but  merely  that  the  moneys  should 
be  deposited  by  the  clerk :  nor  does  such  rule  t^ 
quire  that  the  bank  should  keep  a  separate  aooount 
with  each  estate. 

[No.  1118.] 

Submitted  Jan,  9. 18S8.    Decided  Jan,  SS,  1888, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois 
to  review  a  Judgment  entered  on  division  of 
opinion,  in  favor  of  plaintiff,  on  questions  certi- 
fied.   Bewrsdd, 

The  facts  and  case  are  fullj  stated  In  the 
opinion. 

Messrs,  Milton jBoyand  Henrx S.  Ogeeiae» 
for  plaintiff  in  error: 

The  Bank  had  a  right  to  presume  that  the 
court  and  its  officers  were  properly  perf  orminj^ 
their  duty  in  the  distribution  of  the  trust  fiin<L 

Central  Nat,  Bank  v.  Conn,  Mut,  L.  Inm.  Cb. 
104  U.  8.  54  (26:698). 

Until  nnHoe  to  the  contrary,  the  trustee  la 
presumed  to  be  in  the  performance  of  liis  dutv 

Duncan  v.  Jaudon,  82  U.  8. 15  WalL  165  (21- 
142}. 

The  Bank  had  no  right  to  treat  tlie  trust 
fund  as  the  private  propertv  of  the  trustee. 

Shaw  V.  Spencer,  100  MaiRS.  882;  PkM^n^rU  ▼ 
Hurley,  2  Col  C.  C.  241;  Bodenham  v.  Ifa^kvn* 
2I>eQex,M,&Q,im:EhBparteKing^<pn.  iIr 
6Ch.  App.  682;  Ffflh  Nat,  Bank  v.  Jk^tU  AsrA 
101  111.  595. 

The  Bank  dealt  with  the  money  in  a  trus 
capacity,  and  sustained  no  improper  relation 
with  the  trustee. 

11  Dan.  Neg.  Inst  §  1612  a;  Morse,  fimukiiu 

The  Bank  had  no  notice  of  any  irre^iulaiiti 
and  could  not  be  held  accountable  Tor  tlie  di 
tribution  of  the  fund. 

Otis  V.  tiroes,  96  111.  618. 
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The  duty  to  keep  a  separate  account  did  not 
■rifle  from  any  law  of  the  United  States. 

Stat  at  L.  |§  095,  996,  8642,  8648. 

The  duty  <xt  keeping  separate  accounts  did 
not  arise  because  of  anything  contained  in  Rule 
28  in  Bankruptcy. 

The  Supreme  Court  of  Illinois,  in  8i(UeN<U, 
Bank  v.  UeiUy,  11  West.  Rep.  788,  has  decided 
this  question  in  favor  of  the  Bank. 

Mr,  Geore^  Hunt,  for  defendant  in  error: 

In  the  case  at  bar  plaintiif  in  error  had  actual 
notice  from  its  own  books  as  to  what  estates 
bad  funds  in  its  depository;  and  it  had  actual 
notice  on  the  face  of  every  check  drawn  in  a 
case  from  which  no  funds  had  been  received, 
that  there  were  no  funds  in  the  depository  lia- 
ble for  the  payment  of  such  check. 

L&wry  V.  (Commercial  dt  F,  Bank,  Taney,  0. 
C.  810;  Shaw  v.  Spencer,  100  Mass.  890;  Boden^ 
ham  V.  Hoskine,  13  Eng.  L.  &  Eq.  283;  Bank  of 
U,  S.  ▼.  Mcusaleeter,  9  Pa.  475;  Intemat,  Bank 
¥.  Jone8, 7  West.  Rep.  698, 119  111.  407. 

Mr,  Juttiee  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
em  District  of  Illinois,  bv  John  L.  Dodge 
^inst  the  State  National  Bank  of  Springfield, 
[3341  Illinois,  to  recover  a  sum  of  money  on  an  in- 
debtedness  alleged  to  have  arisen  under  the  cir- 
cumstances set  forth  in  the  certificate  of  di- 
vision of  opinion  hereinafter  referred  to. 
After  issue  Joined,  the  parties  filed  a  stipula- 
tion in  writing  that  the  cause  should  be  tried 
before  the  court  without  the  intervention  of  a 
jury.  It  was  so  tried  before  the  court  held  l^ 
the  circuit  Justice  and  the  circuit  Judge;  and., 
they  having  differed  in  opinion  as  to  certain 
questions  dJisin^  at  the  trial,  which  questions 
were  embodied  in  such  certificate  of  division, 
duly  filed,  a  judfi:ment  was  entered  for  the 
plaintiff,  in  accoraance  with  the  opinion  of  the 
circuit  Justice,  for  the  sum  of  $2,826.80  and 
costs. 

It  is  stated  in  the  certificate  that  on  the  trial 
the  court  found  the  following  facts: 

**1.  That  the  defendant  was  appointed  de- 
positorv  for  the  United  States  District  Court 
for  the  Southern  District  of  Illinois  about  March 
1  1878 

'"2.  That  on  March  4,  1878,  Oeorffe  P. 
Bowen,  clerk  of  the  district  court,  made  the 
first  deposit  of  funds  belonging  in  the  registry 
of  said  district  court  with  said  Bank,  and  the 
Bank  then,  by  direction  of  clerk  Bowen,  opened 
an  account  with  '  The  United  States  District 
Court  for  the  Southern  District  of  Illinois,' and 
entered  said  deposit  to  the  credit  of  said  court, 
and  that  each  deposit  so  made  by  the  clerk  was 
by  the  Bank  entered  on  its  book,  and  on  the 
deposit  book  of  the  clerk,  to  the  credit  of  the 
particular  case,  naming  the  case  with  the  num- 
ber, to  which  the  funds  so  deposited  belonged: 
that  afterwards,  by  direction  of  the  clerk,  all 
deposits  so  made  were  entered  by  the  Bank  in 
the  name  of  *The  United  States  District  Court 
for  the  Ssuthern  District  of  Illinois,'  dropping 
the  name,  but  retaining  the  number  of  the  case, 
as  bcninnftcr  specially  set  forth. 

"3.  That  said  clerk  continued  to  make  de- 
posit of  funds  belonging  in  the  registry  of  said 
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court  with  said  Bank,  up  to  his  death,  which 
occurred  in  February,  1880,  and  said  Bank  con- 
tinued to  enter  said  deposits  to  the  credit  of  the 
court  in  the  manner  directed  by  the  clerk. 

"4  That  the  entries  of  these  dg>osits  were 
made  under  direction  of  the  clerk,  both  on  Uie 
books  of  the  Bank,  and  on  the  deposit  book  re- 
tained by  the  clerk,  in  the  fdlowing  manner, 
viz.: 

1878,  Maroh      4th.  To  dep.  1871 ..  $1,075  00 

1874,  January  dOth.  Todep.1426..       226  00 

1876,  January  Uth.  To  dep.  IfiOO ..    4,619  22 

1876,  January  24th.  To  dep.  1687 ..    6JB00  00 

"6.  That  at  the  time  each  deposit  was  made 
the  clerk  brought  to  the  Bank  the  money  to  be 
deposited,  together  with  his  depositor's  book, 
and  a  ticket  which  would  be  like  the  following, 
differing  only  as  to  number,  date,  and  amount: 

'State  National  Bank, 
Springfield,  Ills.,  March  4,  1878. 
'Deposited  by  (ieorge  P.  Bowen, 
Clerk,  current  funds,  No.  1971.. $1,076  00; 

whereupon,  the  cashier  of  the  Bank  would  re- 
ceive the  funds  and  the  ticket  and  enter  in  the 
clerk's  deposit  book,  as  well  as  in  the  books  of 
the  Bank,  under  the  account  with  '  The  Dis- 
trict Court  for  the  Southern  District  of  Illinois,' 
as  follows: 

'1878,  March  4th.    To  dep.  1971.. $1,076  00;' 

that  the  Bank  understood,  when  these  entries 
were  made,  that  the  numbers  on  either  side  of 
the  account  (as  No.  1971  above)  referred  to  the 
case  in  which  the  deposit  in  the  first  place  was 
made  and  in  which  Uie  check  in  the  second 
place  was  drawn. 

'*6.  That  case  No.  2106  was  pending  on  the 
bankruptcy  side  of  the  court,  and,  during  the 
years  1879,  1880,  and  1881.  money  to  the 
amount  of  $88,800,  realized  from  the  estate  of 
H.  Sandford  &  Co.,  and  belonging  in  said  case, 
was  paid  into  the  registry  of  the  court,  and 
by  the  clerk  Bowen,  and  his  successor.  Con- 
verse, deposited  with  said  court,  from  time  to 
time,  and  entered  like  aU  other  deposits,  to  the 
credit  of  said  court,  «idi  deposit  of  the  item  of 
this  fund  bdng  accompani^  by  a  ticket  from 
the  clerk  like  the  following,  differing  only  as 
to  date  and  amount,  viz. : 

'State  National  Bank, 
Springfield,  Ills.,  July  26, 1879. 

'Deposited  by  George  P.  Bowen,  clerk,  cur- 
rent funds.  No. 

2106 $17,000  00;' 

said  deposit  accoimt  in  said  case  bdng  in  fuU 

as  follows: 

'The  State  National  Bank  of  Sprin^eld,  Bis., 

in  ac.  with  U.  S.  Dist.  Court,  S.  Dist.  Ills. 

187V,  July  26th.  To  dep.  2106 $17,000  00 

Aug,  7th.    ••     *^   2106 6,000  00 

1880,  Jan'y  10th.  •*     •*     2105 4.000  00 

^  Oct  14th.     *•     ••     2106 10,000  00 

Nov.  12th.   ••     »•     2105 2,000  00 

1881,  Peb'y  26th.  ••     •*     2106 300  00» 

"7.  That  the  ofllcers  of  the  Bank,  on  receiv- 
ing deposits  accompanied  bv  such  ticket,  un- 
derstood the  'No.  2105'  on  the  ticket  to  refer  to 
a  case  of  that  number  in  the  district  court. 

"8.  That  the  orders  drawn  by  the  court  on 
the  Bank,  for  funds,  in  bankruptcy  cases,  were 
in  the  following  form,  the  blanks  being  filled 
out  to  suit  each  case: 
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'Check  No.—.  Caae  No.— 

In  the  District  Court  of  the  United  States  for 

the  Soathem  District  of  nUnois. 

In  the  Matter  of ,  Bankrupt. 

Springfield.  UlSy .  188-. 

The  State  National  Bank,  U.  8.  depi^toiy. 

Pay  to  the  order  of —dollars,  be- 
ing in  full  for  the  dividend  of per  cent,  de- 
clared   ,  18£-,  on claim  for  $ 

proven  against  said  bankrupt  estate. 

|-— .  ,  Clerk: 

Countersigned: 
,  Judge,* 

The  0th  findhig  of  fact  sets  forth  that  the 
checks  or  orders  so  dravm  and  in  controversy 
in  this  case  were  six  in  number,  each  in  the 
form  of  the  blank  set  foith  in  finding  No.  8. 
In  two  of  the  checks,  the  figure  following  the 
words  "Check  No."  was  the  figure  "2,"  in  two 
others  of  them,  the  figure  "8,"  in  one  of  them, 
the  figures  "27,"  andin  theremaiDingone,  the 
figures  "28."  In  each  of  them,  the  figures  fol- 
lowing the  words  "Case  No."  were  "2105." 
One  (£eck  numbered  "2"  was  entitled  "In  the 
]\iatter  of  Andrew  Gundy; "  the  other  check 
numbered  "2,"  "In  the  Matter  of  Joseph 
Bailey."  One  check  numbered  "8"  was  entit- 
led "In  the  Matter  of  Abner  P.  Woodworth;" 
the  other  dieck  numbered  "3,"  "In  the  Matter 
of  Joseph  Bailey."  Check  No.  27  and  Check 
No.  28  were  each  entitled  "In  the  Matter  of  H. 
Sandford  &  Co."  Each  of  the  six  checks 
was  dated  May  12, 1881,  and  each  was  pay- 
able "to  the  order  of  Georse  Hunt,  att'y  for 
John  L.  Dodge."  The  Gundy  check  No.  2  was 
for  $517.88,  "in  full  for  the  dividend  of  2i  per 
cent,  declared  April  80, 1881,"  on  a  claim  for 
$20,898.88.  The  other  check  No.  2  was  for 
$75.48,  "in  full  for  the  dividend  of  ^  per 
cent,  declared  April  80, 1881,"  on  a  claim  for 
$22,874.98.  One  of  the  checks  No.  8  was  for 
$724.26,  "in  fuU  for  the  dividend  of  81  per 
cent,  declared  April  80, 1881,"  on  a  daim  lor 
$20,698.88.  The  other  check  No.  8  was  "in 
full  for  the  dividend  of  ^  per  cent,  declared 
April  80,  1881."  on  a  claim  for  $20,698.88. 
Check  No.  27  was  for  $160.12,  "in  full  for  the 
dividend  of  A  per  cent,  declared  April  80, 
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1881."  on  a  claim  for  $22,874.98.  Check  No. 
28  was  for  $144.85,  "in  full  for  the  dividend  of 
^  per  cent,  declared  April  80, 1881,"  on  a  claim 
for  $20,698.38.  Each  check  was  signed  by  the 
clerk  of  the  district  court,  and  was  counter- 
signed by  the  district  judge. 

The  findings  then  proceed  as  follows: 

"9i.  That  Andrew  Gimdy,  Joseph  Bailey, 
Abner  P.  Woodworth,  and  Hiram  Sandford 
were  all  members  of  the  firm  of  H.  Sandford 
&  Co.,  whose  case  is  numbered  2105  herein, 
and  that  all  of  said  parties  were  each  individual- 
ly adjudged  bankrupts  in  said  cause. 

"10.  That  said  checks  were  presented  at  the 
Bank  for  payment  and  payment  refused,  and 
the  checks  were  protested  for  nonpayment, 
June  27, 1881. 

"11.  That  the  funds  actually  belonging  to 
said  case  No.  2105  and  deposited  with  said 
Bank  in  manner  aforesaid  were  sufiScient  to 
pay  all  checks  drawn  by  the  clerk,  and  counter- 
si^ed  by  the  judge,  m  favor  of  creditors  in 
safd  case,  indudine  said  checks  in  controversy, 
the  funds  so  deposited  amounting  to  $88,800,  as 
aforesaid,  and  all  checks  drawn  thereon,  in- 
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duding  the  checks  in  controversy  in  this  sult^ 
amounting  to  $88,856.19,  leaving  a  balance  to 
the  credit  of  said  case  of  |4.948.81. 

"12.  That  the  Bank,  before  the  presentation 
of  the  checks  in  controversv,  had  actually  paid 
out,  on  checks  similar  to  the  above,  sigBea  bv 
the  clerk  and  countersigned  by  the  judge,  ana 
differing  only  as  to  number  of  case.  names» 
dates  and  amounts,  all  the  funds  ever  deposited 
with  it  to  the  credit  of  the  court,  many  of  such 
checks  beinff  drawn,  as  indicated  therein,  in 
cases  in  which  no  deposits  had  been  made  by 
the  clerk. 

"18.  That,  from  the  time  of  the  first  deposit 
with  said  Bank,  as  depository  of  said  court,  up 
to  the  death  of  said  Bowen,  m  February.  1880» 
the  bank  balanced  the  account  with  said  court 
nine  difterent  times,  returning  all  the  checks 
to  the  clerk  at  each  bslancing,  and  entering  the 
case  No.  and  amount  of  each  check  so  ro» 
turned,  in  the  depositor's  book  of  the  clerk» 
these  balances  being  struck  at  the  following 
dates,  and  shovdng  each  time  the  general  ln£> 
ance  to  the  credit  of  the  court,  as  follows,  vis^ 

Auffust  80th.  1877 $18,001  57 

December  8th,  1877 11,084  74 

January  6th.  1878 7J853  04 

January  28d,  1879 8jle4  00 

%       February  28th.  1870 11.456  01 

\        'une2d.l879 27.0B5  :» 

^uinist  M,  1879 28,273  89 

October  80th.  1879 21,244  48 

January  10th,  1880 82.670  57 

"14.  That  the  last  balancing  of  said  account^ 
showing  how  it  stood  when  we  Bank  refused 
to  pay  the  check  in  controversy,  was  in  July»      [9 
1881,  when  the  account  showed  a  balanoe  of 
$48.18  a£»inst  the  court. 

"15.  That  the  Bank  always  treated  the  ac- 
count as  an  entirety,  and  paid  out  of  it  all 
checks  drawn  by  the  clerk  and  comitcrslgned 
bv  the  Judge,  until  the  deposits  were  exhaust- 
ea;  and,  in  so  doin^,  the  deposits  were  exhaust- 
ed before  the  drawmg  and  presentation  of  the 
checks  in  controversy,  many  of  such  checks  ao 
paid  having  been  drawn  in  casesy  as  indicated 
by  the  numbers,  in  which  no  deposit  had  been 
DQiade  by  the  clerk. 

"16.  That  the  Bank  was  never  served  with  a 
copy  of  the  order  of  the  district  court  appoint- 
ing it  a  depository  of  the  court;  but  its  cashier 
was  orally  informed  thereof  by  the  clerk  of  the 
court,  and  thereafter  the  Bank  acted  as  sada 
depository,  receiving  and  paying  out  money 
under  the  orders  of  thederk,  cotmtersigned  by 
the  judge,  as  above  given. 

"17.  That  the  Bank  never  was  furnished 
with  a  copv  of  Rule  28  in  Bankruptcy,  and  had 
no  actual  knowledge  of  the  rule. 

"18.  That  neither  the  clerk.  Bowen,  nor  liia 
successor.  Converse,  presented  to  the  district 
court  at  each  or  any  regular  session  of  said 
court,  after  the  defendant  was  so  appointed  do* 
pository,  the  account  and  vouchers  required  l>y 
section  798  of  the  Revised  Statutes  of  " 
United  States. 

"19.  That  neither  of  these  clerks  made, 
was  required  to  make,  at  any  time  after  the  d4_ 
fendant  was  appointed  depository,  the  moDtt^- 
ly  report  provided  for  by  Rule  28  in  Bank-- 
ruptcv. 

"20.  That  the  civil  and  criminal  and  adn^W 
ralty  cases  in  the  district  court  aie  namberc*^ 
from  one.  consecutively,  and,  at  the  time  tl^^ 
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deposits  in  question  were  made,  there  were  two 
cases  numbered  2106,  in  the  district  court 
There  was  no  evidence  that  deposits  were  or 
were  not  made  in  this  Bank  in  favor  of,  or 
checks  drawn  on,  any  other  number  2106  than 
those  drawn  in  this  rankruptcv  case." 

Rule  28  in  Bankruptcy,  referred  to  in  the 
seventeenth  and  nineteentii  findings  of  fact, 
was  in  these  words: 

"The  district  court  in  each  district  shall  des- 
ignate certain  national  banks,  if  there  are  any 
r840]  within  the  Judicial  district,  or.  if  there  are 
none,  then  some  other  safe  depo6itory,in  which 
all  moneys  received  by  assignees  or  paid  into 
court  in  the  course  of  any  proceedings  in  bank- 
ruptcy shall  be  deposited;  and  everv  assignee 
and  uie  clerk  of  said  court  shall  deposit  all 
sums  received  by  them  severally,  on  account  of 
any  bankrupt's  estate,  in  one  desienated  de- 
pository; and  eveiT  clerk  shall  make  a  report 
to  the  court  of  the  funds  received  by  him,  and 
of  deposits  made  by  him,  on  the  first  Mondav 
of  eveiy  month.  On  the  first  day  of  each 
month,  the  assignee  shall  file  a  report  with  the 
register,  stating  whether  any  collections,  de- 
posits or  payments  have  been  made  by  him  dur 
mg  the  preceding  month,  and,  if  ^y,  he  shall 
state  the  gross  amount  of  each.  The  register 
shall  enter  such  reports  upon  a  book  to  be  kept 
by  him  for  that  purpose,  in  which  a  separate 
account  shall  be  kept  with  each  estate;  and  he 
shall  also  enter  tht^rein  the  amount,  the  date, 
and  the  expressed  purpose  of  each  check  coun. 
tersigned  by  him.  iMo  moneys  so  deposited 
shall  be  drawn  from  such  depository,  unless 
upon  a  check  or  warrant  signed  by  the  cleik 
01  the  court,  or  by  an  assignee,  and  counter- 
signed by  the  judge  of  the  court  or  one  of  the 
registers  designated  for  that  purpose,  statine 
the  date,  the  sum,  and  the  account  for  which  n 
is  drawn;  and  an  entry  of  the  substance  of  such 
check  or  warrant,  with  the  date  thereof,  the 
sum  drawn  for,  and  the  account  for  which  it 
i8drawn,shall  be  forthwith  made  in  a  book  kept 
for  that  purpose  by  the  aasiffnee  or  the  derk; 
and  all  checks  ana  drafts  wall  be  entered  In 
the  order  of  time  in  which  they  are  drawn,and 
shall  be  numbered  in  the  case  of  each  estate.  A 
cop^  of  this  rule  shall  be  furnished  to  the  de- 
pository so  desismated,  and  also  the  name  of  any 
redster  authorized  to  countersign  said  checks. ' 

Section  798  of  the  Revised  Statutes  of  the 
United  States,  referred  to  in  the  eighteenth 
finding  of  fact,  was  in  these  words:  "At  each 
regular  session  of  any  court  of  the  United 
States,  the  clerk  shall  present  to  the  court  an 
account  of  all  moneys  remaining  therein,  or 
subject  to  its  order,  stating  in  detail  in  what 
causes  they  are  deposited,  and  in  what  causes 
{341]  payments  have  been  made;  and  said  account 
and  the  vouchers  thereof  shall  be  filed  in  the 
court" 

The  certificate  goes  on  to  state  that  the  judges 
found  and  agreed  upon  the  foregoing  facts,and 
differed  in  opinion  on  the  following  questions 
of  law; 

"First.  Was  it  the  duty  of  plaintiff  in  error  to 
keep  a  separate  account  with  each  case  in  b^k- 
rupt<7  in  which  deposits  were  made  in  the 
bank? 

"  Second.  Was  it  the  duty  of  plaintiff  in 
error  to  refuse  any  check  drawn  in  the  name  of 
the  court  and  countersigned  by   the  judge 
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thereof,  unless  such  check  specified  the  case  in 
bankruptcy  on  account  of  which  tbe  same  was 
drawn,  and  there  were  funds  in  the  Bank  to  the 
credit  of  such  cause? 

"Third.  Did  the  failure  of  the  Bank  to  keep 
such  separate  accounts,  or  its  action  in  paving 
out  all  the  funds  deposited  to  the  credit  of  th» 
court  on  checks  drawn  generally,  leaving  no 
funds  to  meet  the  checks  in  controversy,  ren- 
der the  Bank  liable  in  this  action? 

"Fourth.  Did  the  fact  that  the  defendant 
Bank  paid  out  and  exhausted  all  the  fuiuls 
placed  to  the  credit  of  the  court  on  checka 
some  of  which  did  not  bear  the  number  of  any^ 
case  from  which  funds  had  been  derived,  rcn*^ 
der  the  defendant  liable  on  the  checks  in  con-^ 
troversy,  when,  if  separate  accounts  had  been 
kept  with  each  case  or  number,  there  would 
have  been  funds  to  the  credit  of  case  No.  2i05> 
sufficient  to  satisfy  said  checks? 

"Fifth.  Notwithstanding  the  fact  that  th» 
defendant  Bank  opened  an  account  with  *Th» 
United  States  District  Court  for  the  Southcra 
District  of  Illinois,' and  credited  the  funds  re- 
ceived in  bankrupt  cases  generally  to  the  credit 
of  said  court 'in  the  manner  directed  by  the 
derk'  of  said  court,  and  notwithstandine  tbe 
further  fact  that,  from  time  to  time,  the  Bank 
settled  said  account  with  said  court  as  a  general 
account,  was  it.  nevertheless,  the  duty  of  said 
Bank  to  keep  the  funds  received  in  each  cas» 
of  bankruptcy  as  a  separate  fund,  to  be  applied 
only  to  the  payment  of  such  checks  as  were 
drawn  in,  and  numbered  in,  the  particuilar  case 
from  which  such  funds  were  derived? 
,iji^  "Sixth,  Did  the  fact  that  the  Bank  underw 
stood,  when  deposits  were  made,  that  the  num- 
bers on  either  side  of  the  account,  as  2106  in 
this  case,  referred  to  the  case  in  which  the  de- 
posit in  the  first  place  was  made  and  in  which 
the  check  in  tlie  second  place  was  drawn,  re- 
quire the  Bank  to  keep  the  funds  belonging  to 
such  case  for  the  payment  of  checks  drawn 
therein,  notwithstanding  the  fact  that  the  ac- 
count was  opened  and  kept  as  a  general  ac- 
count with  the  court,  as  directed  by  the  clerk, 
of  the  court,  and  had,  from  time  to  time,  beea 
settled  with  the  court  bs  a  general  account? 

"Seventh.  Did  the  fact  that  the  Bank  under- 
stood, when  deposits  were  made,  that  the  num- 
bera  on  either  side  of  the  account,  as  2106  in 
this  case,  referred  to  the  case  in  which  the  de- 
posit in  the  first  place  was  made  and  in  which, 
the  check  in  the  second  place  was  drawn,  re- 
quire the  Bank  to  keep  the  funds  belonging  to- 
such  case  for  the  paym^it  of  checks  drawa 
therein? 

"Eighth.  Was  the  fact  that  the  Bank  under- 
stood, when  deposits  were  made,  that  the  num- 
bers on  either  side  of  the  account,  as  2105  in 
this  case,  in  which  the  deposit  in  the  first  place 
was  made  and  in  which  the  check  in  the  second 
place  was  drawn,  sufficient  notice  to  the  Bank 
of  the  nature  of  such  deposit,  to^  jtistify  it  la 
refusing  to  pay  out  any  of  the  funds  arising 
therefrom  6n  checks  drawn,  as  indicated  there- 
in, in  cases  in  which  no  deposits  had  been  made 
by  the  derkf 

The  certificate  states  that  the  circuit  justice 
was  of  opinion  that  each  oi  the  eight  ques- 
tions should  be  answered  in  the  affirmative, 
and  that  the  circuit  judfiie  was  el  opinion  that 
they  should  be  answered  in  the  negative.    The 
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defendant  has  brought  a  writ  of  error  to  re- 
Tiew  the  judgment 

Notwithstanding  the  various  forms  of  the 
<luestions  of  law  stated  in  the  certificate,  they 
substantially  present  but  a  single  question,  and 
that  is  whether  the  Bank  was  warranted  in 
keeping  its  account  with  the  district  court  as  a 
ffeneraf  account,  or  whether  it  was  its  duty  to 
keep  a  separate  account  with  each  bankrupt 
estate.  The  ruling  of  the  circuit  justice  was 
that  it  was  the  duty  of  the  Bank  to  keep  such 
separate  account  with  each  bankrupt  estate,  and 
tlio  judgment  followed  such  ruling. 

It  being  found  as  a  fact  that  the  funds  actu- 
[343  J  ^7  belonging  to  case  No.  2105,  and  deposited 
with  the  fiank  in  the  manner  stated  in  the 
findings,  were  sufficient  to  pay  the  checks  in 
controversy,  if  the  Bank  had  not,  before  the 
presentation  of  those  checks,  actually  paid  out, 
on  like  checks,  differing  only  as  to  number  of 
case,  names,  dates  and  amounts,  aU  the  funds 
€ver  deposited  with  it  to  the  credit  of  the  court, 
many  of  such  checks  being  drawn  in  cases  in 
which  no  deposits  had  been  made  by  the  clerk, 
it  is  claimed  by  Dodge  that  the  money  depos- 
ited belonging  to  case  No.  2105  was  improper- 
ly paid  out  by  the  Bank  on  checks  drawn  by 
the  court  on  account  of  other  cases.  On  the 
other  hand,  the  Bank  claims  that  the  deposits 
were  made  and  entered  to  the  credit  of  the 
court,  and  that  the  checks  drawn  were  drawn 
against  a  fund  on  deposit  to  the  credit  of  the 
court,  and  not  against  a  fund  on  deposit  to  the 
credit  of  any  piarticular  case;  that  the  Bank 
had  a  right  to  presume  that  the  court,  as  trus- 
tee, was  properly  performing  its  duty,  and 
wasbouna  to  honor  all  checks  drawn  oy  the 
court  as  such  trustee;  and  that  the  Bank  was 
under  no  duty  to  keep  accounts  for  the  court,and 
to  inform  the  court  that  it  was  drawing  checks 
in  cases  in  which  there  were  no  funds  to  the 
credit  of  the  case  in  which  thecheck  wasdrawn. 

It  clearly  appears,  from  the  findings  o'  fact, 
that  the  depodts  made  in  the  Bank  by  the  clerk 
for  the  court  were,  according  to  tlra  direction 
of  the  clerk,  entered  by  the  Bank  in  the  name 
of  the  "United  States  District  Court  for  the 
Southern  District  of  Blhiois,"  without  any 
name  of  any  bankrupt,  but  with  a  number  op- 
posite the  deposit  ana  its  date  and  amount,both 
in  the  books  of  the  Bank  and  in  the  deposit 
book  retained  by  the  clerk;  and  that  the  Bank 
has  paid  out,  upon  diecks  drawn  bv  the  court, 
all  the  moneys  deposited  in  it  by  tne  court,  on 
checks  drawn  by  tne  court,  to  parties  who  were 
entitled  to  receive  the  amounts  of  the  checks 
from  the  court,  as  moneys  which  the  court  held 
in  trust  for  the  holders  of  the  checks.  Under 
these  circumstances,  the  only  question  is  upon 
whom  the  loss  shall  fall,  and  whether  it  shall 
fall  upon  the  Bank  b^  reason  of  any  violation 
by  It  of  any  duty  which  rested  upon  it 

It  is  insisted  by  Dodge  that  it  was  the  duty  of 
1344J  |)|Q  Bank  to  so  seep  its  accounts  as  not  to  pay 
out  on  a  check  drawn  on  account  of  a  case 
other  than  No.  2105,  moneys  deposited  to  the 
credit  of  the  court  by  a  deposit  opposite  to 
which  the  number  2105  was  found  in  the  books 
of  the  Bank  abd  in  the  deposit  book  of  the 
court  The  onlv  fact  in  the  case  out  of  which 
' such  duty  could  arise  was  the  fact  of  the  ex- 
istence of  the  number  2106  in  the  books  of  the 
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Bank  and  in  the  deposit  book  of  the  court,  and 
Its  absence  from  the  face  of  the  checks. 

In  the  manner  in  which  it  kept  the  aoooant. 
the  Bank  at  all  times  followed  the  directions  of 
the  clerk;  and  wc  are  unable  to  see  anything  io 
the  transactions  which  implies  any  notice  to  or 
duty  upon  the  Bank  to  keep  or  deal  with  the 
deposits  made  under  each  number  as  a  separate 
account,  especially  in  view  of  the  balancings 
of  the  account  stated  in  the  thirteenth  findiu.:; 
of  fact.    The  claim  on  the  part  of  Dod^c  is 
that  it  was  the  duty  of  the  Baiik,  not  merely  to 
keep  the  funds  of  the  court  safely,  but  to  re- 
fuse to  honor  the  checks  of  the  court  if  it 
found  that  the  court  was  drawing  checks  in 
any  particular  case,  according  to  its  number, 
beyond  the  amount  deposited  in  the  Bank  un- 
der that  number;  but  we  are  of  opinion  that 
the  Bank  had  a  right  to  assume  that  those 
memoranda  of  numbers  in  the  deposits  and  in 
the  checks  were  merely  for  the  convenience  of 
the  court  and  its  officers,  and  that  it  also  had  a 
right  to  presume  that  the  court  and  its  officers 
were  properly  performing  their  duty  in  distril>- 
uting  its  trust  funds.     Central  Nat,  Bank  v. 
Conn,  MuL  L,  In$.  Co,  104  U.  S.  64,  64  [30: 
608,6881. 

The  cleposits  were  made  to  the  credit  of  the 
court,  in  accordance  with  section  995  of  the 
Revised  Statutes,  which  required  that  "  AU 
moneys  paid  into  any  Court  of  the  United 
States,  or  received  by  the  officers  thereof,  in 
any  cause  pending  or  adjudicated  in   such 
court,  ^all  be  forthwith  deposited  with  the 
treasurer,  an  assistant  treasurer,  or  a  designated 
depositar)'  of  the  United  States,  in  the  name 
and  to  Uie  credit  of  of  such  court;"  and  section 
906  provided  that   *'  No  money  deposited  as 
afor^aid  shall  be  withdrawn  except  by  order 
of  the  judge  or  judges  of  said  courts,  respect- 
ively, m  term  or  in  vacation,  to  be  dgned  by 
such  judge  or  judges,  and  to  be  entered  and  cer- 
tified of  record  by  the  clerk;  and  every  auch 
order  shall  state  the  cause  in  or  on  acoouiit  of 
which  it  is  drawn."    The  deposits  being,  as  re- 
quired, in  the  name  and  to  the  credit  of  the 
court,  the  Bank  was  authorized  and  requireiL 
to  honor  all  checks  drawn  by  the  court,  and  to 
pay  them  generally  out  of  such  deposits ;  aiui 
tiie  order  or  check  for  withdrawing  the  money, 
in  stating  the  cause  in  or  on  account  of  which 
it  was  drawn,  was  a  memorandum  imposing  no 
duty  upon  the  bank,  but  only  operating  for  the 
convenience  of  the  court  and  its  officers,   in 
keeping  its  accounts.    The  obvious  purpoac  ol 
the  memoranda  of  numbers  in  the  deposit  l>rK>t 
of  the  court  and  upon  the  checks,  was  to  enal  il  < 
the  court  and  the  clerk  to  proi)crly  keep  tin 
accounts,  and  that  the  checks  mi^ht  operate  i%; 
vouchers,  showing  the  manner  in  which   Wx 
moneys  in  any  particular  case  were  distributee  I 
and  to  enable  the  clerk  to  show  to  the  ci>u.k 
that  he  had  deposited  the  funds  which  lie  1ia< 
received.    There  is  no  evidence  anvwhere   t 
any  intention  that  the  Bank  should  bo  coi 
trolled  by  the  numbers  in  paying  any  clH>e 
drawn  upon  it 

Nor  do  we  perceive  that  there  is  anytbiD^  \ 
Rule  28  in  Bankruptcy  which  governs  this  sia. 
ject.  The  requirement  in  that  rule 
''Every  assignee  and  the  derk  of  oJd 
shall  deposits  all  sums  received  by  tbem 
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•Uj,  on  account  of  any  btinkrupi't  estate,  la 
one  desigiuited  depoilioiy  "  bcotqs  to  iib  to  be 
abtmdautlr  satisfied  by  f ntcTprciing  it  m  meao- 
ing  llutt  tile  asatRDee  and  tbe  clerk  sIihU  deposit 
all  Bums  received  by  them  screralW,  tbat  it. 
reipectiielj,  on  account  of  any  bankrupt's  cs 
tate,  in  one  designated  <le[Kieltory.  Tlie  re- 
quirement of  Rule  28.  tbat  the  cllcck  or  war- 
rant fur  drawing  money  from  the  depository 
bIiaII  Htate  the  account  for  which  it  is  drawn, 
that  Is.  tbe  name  of  the  estate,  contains  no  in- 
dication tbattbe  Bank  is  expected  to  keep  a 
separate  account  with  each  estate;  because,  If 
It  liad  been  tbe  intention  that  a  sepnrate  ac- 
count shoiiUI  be  opened  with  each  estate,  it 
would  naltirnlly  have  been  required  tbat  eacb 
cliC'k  siiould  direct  tbe  bank  to  cborga  the 
(3481  amount  to  such  particular  estate.  Sucb  was 
*  ^  not  the  requirement  of  llic  rule,  and  such  was 
not  the  foTDi  of  tbe  check  used.  Tbe  rule  was 
fully  complied  with  in  the  present  case.  It  did 
not  require  that  the  deposits  should  be  made  to 
Ibe  credit  of  each  particular  estate,  but  merely 
tliat  tbe  moneys  should  be  deposited  by  tbe 
clerk.  If  It  bad  been  intended  tbat  tlieBank 
should  keep  a  separate  account  with  eacli 
'  bankrupt  case,  the  requirement  of  theruletliat 
«ach  check  should  speclfv  the  account  for 
which  It  was  drawn  would  nave  been  auperltu- 
.ous,  beCBuM  no  check  otherwise  drawn  could 
or  would  bare  Iteen  paid. 

It  appeara^uB  tobave  been  plainly  the  sole 
purpOM  ot  tbs  Rule  tbat  cncb  check,  when 
4iiawn  and  paid,  should  remain  In  the  bands  of 
tbe  clerk,  wben  returned  to  him  by  the  Bank, 
as  evidence  not  ojAf  of  the  payment  by  tbe 
Bank  of  tbe  amount,  but  also  that  tbe  court 
bad  paU  tbe  amount  to  the  particular  creditor 
In  tha  particular  case,  Tbtis  the  check  would 
become  a  voticher,  not  only  as  between  tbe 
court  and  tbebank.of  the  payment  by  tbe  latter 
of  so  much  money  which  had  been  on  deposit 
In  It  to  tbe  credit  of  thecouit,  but  a  voucher  as 
between  the  court  and  tbe  creditor,  who  bad 
lecdTad  tbe  money  on  atKwunt  of  what  wasdue 
to  Urn  In  a  particular  bankrupt  case. 

No  bank  la  bound  to  take  notice  of  memo- 
Tanda  and  flgurea  upon  the  margin  of  a  check, 
wbtdi  a  depositor  places  there  merely  for  bis 
own  convenience,  to  preserve  information  for 
his  own  benefit;  and  In  such  case,  the  memor- 
anda and  fliturfls  are  not  a  notice  to  tbe  Bank 
that  the  particular  check  is  to  be  paid  only 
from  a  particular  fund.  Bo.  too.  a  mark  on  a 
deposit  ticket,  if  intended  to  require  a  particu- 
lar deposit  to  t)e  kept  separate  from  all  other 
depoaita  placed  to  the  credit  of  tbe  same  de- 
]>ositor,  must  be  in  tbe  shape  of  a  plain  direc- 
tion, it  such  a  duty  is  to  be  imposed  on  the 
bank.  No  facts  are  found  in  Ibe  present  case 
ithicb  give  to  the  flgurea  which  accompanied 
tbe  deposits  such  a  meaning  as  could  require 
the  Bank  to  open  a  separate  account  with  each 
bankrupt  ealat«,  especially  In  view  of  the  fact 
found  in  Ibe  second  Qnding,  that,  alter  having 
bnd  at  one  time  the  name  of  the  case  in  which 
the  deposit  was  made  entered  by  tbe  Bank 


the  name  should  be  dropped  In  deposits,  and 
that  tbty  should  be  entered  dmply  in  the  name 
of  the  court,  but  retaining  tbe  n^imber  of  the 
case,    it  must  be  assumed  tbat  this  change  In 
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them 

object  tn  view,  i  _    _.,__. _^ 

have  been  to  ardd  tbe  keeping  of  separate  ac- 
counts; and,  If  the  keeping  of  separate  accounts 
was  in  fact  to  continue  to  be  required,  fn  view 
of  tbe  use  of  the  numbers  In  connection  wiUi 
the  deposit  tickets,  an  equal  kmount  of  labor, 
if  not  a  greater  amount,  would  have  been 
caused  to  the  Bank  by  tbe  change,  as  was  re- 
quired of  It  before,  wftboutany  poulbleobject 
being  accomplished  by  tbe  change. 

TatqutttienMeertifledartaUoflAem  aiuaartd 
in  ttienegatite;  lhejvdgm«ntofw  Cirevit  Court 
M  mtried;  and  Ute  ea»t  U  remanded  to  tliat 
Churt,  ffith  a  direction  to  tntar  ajudgmtnt  tn 
fawri^lht  d^endant. 


UNITED  8TATB8,  Appt., 

DAVID  MOUAT. 

Oee  a.  C.  Reporter's  ed.  80M(Ml> 

/  naty,  pay  of—offloa 
mattar't  elerk,  lawtu 


Aotrequi^a  bSsapprovaloI  sueb  an  appolntoient, 
and  the  ruuTatloas  of  the  navy  do  not  requite  any 
■UDb  apiMrfntmeiit  or  approval,  a  poTmaater's  olark 
is  not  therefore  an  olBDeT  appointed  by  the  Pred- 
dent  or  under  the  autbodfr  o(  »ag  law  vestlns 
luoh  appointment  in  the  head  of  a  department,  ano 
la  not  an  oncer  of  the  navy,  wItUn  the  meaning  of 
Uleprovlsloaof  the  AcitotJunet&Un. 

I.  Conareea  may  Ikava  used  the  word  "oBlcer  "  In 
other  statutes  In  amorepopularacmaethaiithecon- 
■Ututlona]  one.  Bi  will  appear  in  the  ease  of  the 
Unittd  State*  v.Hmdec  Immediate  toUowliv  ttala. 

[No.  lOTO.] 
Suimilted  Dee.  U,  1S87.  Dteided  Jan.  tS,  IMS. 


A  Claims,  In  favor  of  appellee,  for  compen- 
sation for  traveling  expenses  as  paymaster's 
clerk.     Reeereed. 

The  case  Is  staled  by  the  court. 

Meitrt.  A.  H.  OMrlftnd.  AttyOen.,  Rob- 
ert A.  Howard,  Ami.  AttyQtn.,  and  F.  P. 
Dewoea.  Aut,  AUy.,  for  appellant: 

A  paymaster's  clerk  Is  not  an  officer  within 
the  provisions  of  the  Constitution  of  the  United 
Sutee. 

0".  8.  T  .Oermaine.  SQ  U.  B.  809(20:482). 

A  paymaster's  clerk  Is  allowed  to  certain 
paymasletB  In  the  navy. 

R.  B.  ss  i8sa-i8tfa 
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The  manDer  of  Ks  appointment  Is  fixed  by 
naval  re^nilations. 

Nav.  Ke^.  1876,  par.  9,  p.  95;  U.  8.  ▼.  Moore, 
95  U.  S.  760  (24: 688);  U.  S.  v.  HartweU,  78  U. 
8.  6  Wall.  388  (18:  880);  U.  8.  v.  Oormaine,  mi- 
pra;  Hk  parUUeed,  100  U.  8. 18  (25:588);  Re 
Bof/art,  2  Sawy.  407. 

If  an  officer  at  all,  he  is  an  officer  attached  to 
the  pay  corps. 

Sec.  1378.  R  S. 

Mr,  Linden  Kent,  for  appellee: 

The  petitioner,  as  a  paymaster's  clerk,  is  an 
officer  of  the  navy  within  the  contemplation  of 
the  Act  of  June  80,  1876. 

19  Stat,  at  L.  p.  65;  If.  8.  ▼.  Moore,  95  U.  8. 
760  (24:  588). 

Mr.  Juetice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judjonnent  of  the 
Court  of  Claims,  in  fkvor  of  Davfi  Monat,  for 
the  sum  of  $88.28. 

The  question  arises  as  to  the  compensation  to 
be  paid  to  Mouat  for  traveling  expenses  while 
acting  as  a  paymaster's  clerk.  The  Act  of  Con- 
gress of  June  16,  1874,  ma^ng  appropria- 
tions for  the  support  of  Uie  army  for  the  next 
iiscal  year,  has  appended  to  the  clause  provid- 
ing for  the  tranqx>rtation  of  officers  and  ba^ 
gage,  and  for  their  traveling  expenses,  the  fo! 
towing: 

**  Provided,  That  only  actual  traveling  ex- 
pevses  shall  be  allowed  to  any  person  holding 
employment  or  appointment  under  the  United 
States,  and  all  allowances  for  milages  and  trans- 
portation in  excess  of  the  amount  actually  paid 
are  hereby  declared  Uleg^;  and  no  credit  uiall 
be  allowed  to  any  of  the  disbursing  officers  of 
the  United  States  for  payment  or  allowances 
in  violation  of  this  provision."  18  Stat,  at  L. 
72. 

This  proviso  in  its  terms  Is  applicable  to 
every  person  holding  employment  or  appoint- 
ment under  the  United  States,  and  seems  Xk  >  be 
one  of  those  frequent  cases  in  which  Congk^ess 
in  a  general  appropriation  bill  has  intentionally 
enacted  some  law  reaching  far  beyond  the  gen- 
eral scope  of  the  bill  itseu.  Its  obvious  pur- 
pose was  to  abolish  all  pavments  for  traveling 
expenses  in  which  a  specinc  allowance  per  mOe 
was  made  by  law,  and  to  establish  the  more 
equitable  principle  of  paying  the  actual  ex- 
penses of  persons  traveling  in  the  service  of  the 
Government  And  it  is  to  be  observed  that  the 
universality  of  this  principle  is  secured  by  the 
use  of  the  two  words  "employment  or  appoint- 
ment" in  reference  to  persons  serving  under  the 
€k)vemment  of  the  United  States. 

Two  ;^ears  later,  when  Congress  was  making 
appropriations  for  the  nawU  service,  by  the  Act 
of  June  80,  1876.  the  attention  of  that  body 
seemed  to  be  directed  to  the  fact  that  it  included 
officers  of  the  navy,  as  well  as  all  other  officers 
of  the  Government.  That  Act  contains  the  fol- 
lowing provision: 

"And  so  much  of  the  Act  of  June  16, 1874, 
making  appropriations  for  the  support  of  l^e 
army  for  the  fiscal  year  ending  June  80, 1875, 
and  for  other  purposes,  as  provides  that  only 
actual  traveling  expenses  shall  be  allowed  to 
any  person  holding  employment  or  appoint- 
ment under  the  United  States  while  engaged  on 
public  business,  as  is  applicable  to  officers  of 
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the  navy  so  engaged,  is  hereby  rraealed;  and 
the  sum  of  eight  cents  per  mile  shaU  be  allowed 
such  officers  whOe  so  engaged,  in  lieu  of  their 
actual  expenses."    19  Stat,  at  L.  65. 

By  this  declaration  Congress  did  not  repeal 
the  whole  of  that  statute.  It  did  not  even  re- 
peal it  as  applicable  to  the  entire  navy,  but  it 
selected  a  certain  class  of  persons  in  the  navy 
to  whom  it  should  no  longer  apply,  and  who 
should  thereafter  be  relieved  from  keeping  aa 
account  of  their  actual  expenses  while  travel- 
ing for  theCk>vernment,  and  should  be  allowed 
eight  cents  per  mile  in  Ueu  thereof. 

The  class  of  persons  thus  relieved  from  the 
effect  of  the  Act  of  1874  is  designated  as  "offi- 
cers of  the  navy."  No  other  person  holding  an 
employment  or  appointment  under  the  Umted 
States,  although  in  the  navy,  was  thus  relieved 
from  tbe  effect  of  that  Act  As  this  is  a  special 
statute,  exempting  for  particular  reasons  a  oer- 
tain  class  of  persons  from  the  operation  of  a 
general  law,  which  was  left  to  include  all  other  r, 
persons  in  the  employment  of  or  holdinffan  ap-     '-' 

g ointment  under  theCk>vemment  of  theUnlted 
tates,  it  is  obviously  proper  to  confine  that 
class  to  those  who  are,  properlv  speaking,  offi- 
cers of  the  navy.  There  is  nothing  in  the  coo- 
text,  nor  in  the  reason,  which  may  have  been 
supposed  to  influence  Congress  in  making  this 
exception  out  of  the  general  law,  Justifyine  its 
application  to  sny  other  persons  than  those 
who  are,  strictly  speaking,  officers  of  the  navy. 

What  is  necessarv  to  constitute  a  penoo  ao 
officer  of  the  United  States,  in  any  of  the  vari- 
ous branches  of  its  service,  has  been  very  fully 
considered  by  this  court  in  United  StaUe  ▼. 
Qermaine,  99  U.  S.  508  [26:  4821.  In  that  case 
it  was  distinctly  pointed  out  that,  under  the 
Constitution  of  the  United  States,  all  iU  offloerm 
were  appointed  by  the  President,  by  and  with 
the  consent  of  the  Senate,  or  by  a  court  of  law, 
or  the  head  of  a  department:  and  the  heads  of 
the  departments  were  defined  in  that  opinion  to 
be  what  are  now  called  the  memben  of  tho 
cabinet    Unless  a  person  In  the  service  of  the 
Government,  therefore,  holds  his  place  by  Tiri- 
ue  of  an  appointment  bv  the  President,  or  of 
one  of  the  courts  of  Justice  or  headi  of  depart- 
ments authorized  by  law  to  make  such  an  «p» 
pointment,  he  is  not,  strictly  speaking,  an  offi- 
cer of  the  United  States. 

We  do  not  see  any  reason  to  review  this  ^rell 
established  definition  of  what  it  is  that  consti- 
tutes such  an  officer 

In  response  to  this  objection  to  the  clahnant 
as  an  officer  of  the  United  States,  it  is  alleged 
Uiat  his  appointment  as  paymaster's  derkp   as 
shown  by  the  finding  of  fscts  in  the  court  of 
claims,  although  made  bv  a  paymaster  in  tlie 
United  States  ISTavy,  has  indorsed  on  it  the  ap- 
proval of  D.  B.  Harmony,  Acting  Secretary  x>f 
the  Navy.    If  there  were  any  statute  wbtctk 
authorized  the  head  of  the  Navy  Departnietit 
to  appoint  a  pavmaster's  clerk,  the  tech  n  ten  I 
argument  that  the  appointment  in  this  case«  al- 
though actually  made  by  Paymaster  Wliite. 
house  and  only  approved  by  Harmony  aa  act- 
ing|secretary  in  a  formal  way,  with  the  approval 
of  a  half  dozen  other  officers,  might  sUll   V>e 
considered  sufficient  to  call  this  an  appointsaent 
by  the  head  of  that  department    But  th^re  la 
no  statute  authorizing  the  secretary  of  the  n 
to  appoint  a  paymaster's  clerk;  nor  is  tbera 
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Act  requiring  bis  approTsl  of  such  an  appoint- 
ment;  and  the  leguIaUons  of  the  navy  do  not 
€ccm  to  require  any  such  appointment  or  ap- 
proTal  for  the  holding  of  that  position. 

The  claimant,  theraore,  was  not  an  offloer, 
•either  appointed  hy  the  President,  or  under  Uie 
jiuthority  of  any  law  vesting  such  appointment 
in  the  head  of  a  department 

Section  1378  of  the  Revised  Statutes  enacts 
that  *<All  appointments  in  the  pay  corps  shall 
be  made  by  the  President,  by  and  with  the  ad- 
vice and  consent  of  the  senate."  Sections  1886, 
1887,  and  1888  provide  Uiat  certain  classes  of 
paymasters  shall  be  allowed  derks. 

It  is  obvious  from  Uie  language  of  section 
1878  that  the  pay  corps  is  limited  to  officers 
•commissioned  by  the  Fteddent,  and  that  clerks 
4md  others  who  are  not  so  commissioned  do  not 
belong  to  the  pay  corps.  The  Naval  Reffula- 
tions  of  1876,  a  copy  of  which  is  found  in'the 
brief  of  the  appellant,  so  far  as  relates  to  this 
matter,  provide  very  fully  for  these  clerks,  and 
the  manner  of  their  appointment;  but  nowhere 
is  there  any  mention  uuit  it  must  be  approved 
by  the  secretary  of  the  navy;  on  the  contrary, 
it  is  said  that  **Eyery  officer  entitled  to  a  sec- 
retary or  clerk  may  nominate  him;  but  the  ap- 
pointment or  discharge  of  a  clerk  by  any  ofD- 
•cer  not  in  command  is  subject  to  the  approval 
•of  the  commanding  officer." 

From  all  this  it  is  clear  that  neither  by  the 
remilations  nor  by  the  statutes  nor  by  any  con- 
stitutional proyision  is  the  present  dsdmant 
•an  officer  of  the  navy.  Undoubtedly  Congress 
may  have  used  the  word  "officer"  in  some  oth- 
er connections  in  a  more  popular  sense,  as  will 
be  shown  in  the  case  of  tlnited  States  y.  Hen- 
-dee,  immediately  following  this,  in  which  case 
it  will  be  the  duty  of  the  court  in  construing 
such  an  Act  of  Congress  to  ascertain  its  true 
meaning  and  be  governed  accordingly. 

The  judgment  ^  the  Court  qf  Clame  i$  accord- 
ingly rewned,  and  the  ease  remanded  to  that 
-court,  toith  inetructione  to  dismia  it. 


UNTTBD  STATES,  Appt., 

9, 

GEORGE  E.  HENDEE. 

See  8.  C.  Reporter's  ed.  80&-SIB.) 

PaymaeUr*^  eterk-Anerease  of  pay—officere  of 

navy, 

L  A  paymaster^  clerk  is  not,  in  the  oonstitu- 
-tlonal  sense  of  the  word,  an  officer  of  the  United 
•States;  but  the  word  ^^  officer**  is  used  by  Conffiess 
in  the  Act  of  March  8, 1888,  in  a  more  general  sense 
•and  includes  a  payinaster*s  clerk. 

3.  Bv  the  Act  of  1888,  an  officer,  in  oomputtng 
what  Increase  shall  be  made  to  his  statutory  salary 
by  reason  of  his  previous  service,  has  a  right  to 
count  other  service  than  that  rendered  in  the  char- 
■aoter  of  an  officer  as  defined  by  the  Ck>nstitutlon  of 
the  United  States;  and  a  payinaater*s  clerk  as  an  of- 
ficer of  the  navy  is  to  be  credited  with  the  actual 
time  that  he  served  as  an  officer  or  enlisted  roan  in 
•the  r^nilar  or  volunteer  army,  or  navy,  or  both. 

8.  within  the  meaning  of  that  Statute  which  pro- 
vides for  increase  of  pay  to  officers  of  the  navy  ac- 
cording to  the  length  of  scrvioe,  it  was  the  inten- 
tion of  Oongress  to  include  servioes  rendered  as 
vaymaster's  clerk  in  the  navy. 

[No.  1071.] 
Submitted  Dec  14, 1887,  Decided  Jan,  »S,  1888, 
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APPEAL  from  a  Judgment  of  the  Court  of 
Claims  in  favor  of  the  appellee,  for  com- 
pensation as  paymsster  in  the  navy  beyond 
what  he  had  Ixsen  paid  under  the  longevity  pro- 
visions of  the  statutes  during  the  time  he  served 
as  a  pavmaster's  clerk.    Afpn'med. 

The  facts  of  the  case  are  stated  in  the  opinion. 

Meure,  A«  H.  Garland,  Atty  Qen^'SiohevX 
A.  Howard*  A$et.  AttyOen.,  and  F.  P. 
Dewees»  A»$t,  Atty.,  for  appellant: 

A  paymaster's  derk  is  not  an  officer  of  the 
nayy,  within  the  meaning  of  the  Act,  March  8, 
1888,  22  Stat,  at  L.  4Td. 

A  paymaster's  clerk  is  not  an  officer,  within 
the  provisions  of  the  Constitution  of  the  United 
States. 

Art.  11,  S  2,  Const.;  R  8.  gg  1886,  1887, 
1888;  Nay.  Rm^.  1876,  par.  9,  25;  U.  8.  y. 
Moore,  95  U.  8.  760  (24:588);  U.  8.  v.  Hart- 
weU,  78  U.  8.  6  Wall.  885  (18: 880);  U,  8.  v. 
Oermaine,  99  U.  8.  508  (25: 482);  Be  Bogart,  2 
Savr^.  407. 

He  is  not  an  officer  recognized  as  such  hy 
Congress  or  naval  regulation.  The  claimant 
was  not  an  enlisted  man  while  paymaster's 
clerk. 

Mesert,  John  Paul  Jones  and  Robt.  B. 
Lines*  for  appellee: 

Appellee,  as  a  paymaster  in  the  navy,  is  en- 
titled to  he  credited  with  his  service  as  pay- 
master's clerk,  and  to  receive  the  longevity  pay 
resulting  from  such  credit 

Naval  Appropriation  Act  of  March  8,  1888; 
22  Stat,  at  L.  §478;  Bk parte  Reed,  100  U.  S.  IS 
(25:  588);  Re  Bogart,  2  Sawy.  407;  U.  8,  v. 
Moore,  95  U.  8.  760  (24: 588);  U.  8.  y.  Tinkle- 
paughf  8  Blatchf.  480;  Vauohn  y.  Englieh,  8 
Cal  41;  U,  8,  v.  Maurice,  2  Brock.  108;  Est 
parte  8mith,  2  Cranch,  C.  C.  698;  U.  8.  v. 
HarttteU,  78  U.  8.  6  Wall.  885  (18: 880)  Thorn- 
ley  V.  U.  8.  18  Ct.  CL  117;  Bennett  y.  U,  8, 
19  Ct.  CL  887:  Paten  y.  U.  A,  Id.  894;  Muee 
y.  U.  8.  Id.  444;  Young  y.  U.  8.  Id.  152;  U. 
8,  y.  Dunn,  120  U.  S.  2&  (80: 667). 

Mr,  Justice  Miller  delivered  the  opinion  of 
the  court: 

George  E.  Hendee  brought  suit  in  the  court 
of  claii^s  for  compensation  as  a  paymaster  in 
the  navy,  beyond  what  he  had  been  aUowed  nnd 
paid  for  his  services.  He  recovered  a  judg- 
ment in  that  court  for  the  sum  of  $8JL78.U1,  of 
which  $6.818. 77  was  not  disputed.  The  dispo- 
sition of  the  remainder,  of  $1,864.24,  depends 
upon  whether  the  period  of  ume  from  October 
10,  1861,  to  November  80,  1862,  during  which 
he  served  as  a  paymaster's  clerk,  should  be 
counted,  for  the  purpose  of  increasing  his  salary 
under  the  longevity  provisions  of  the  statutes. 

This  amount  the  accounting  officer  refused  to 
allow,  upon  the  groimd  tmit  a  paymaster's 
clerk  is  neither  an  officer  nor  an  enlisted  man 
in  the  navy;  and  as  a  consequence  the  time  of 
an  officer  who  has  been  such  a  clerk  is  not  en- 
titled to  be  computed  under  the  provisions  of 
the  Act  of  March  3,  1888,  on  that  subject. 
That  statute  provides  as  follovrs: 

"  And  all  officers  of  the  navy  shall  be  credited 
with  the  actual  time  they  may  have  served  as 
officers  or  enlisted  men  in  the  regular  or  yol 
unteer  army  or  navy,  or  both,  and  shall  receive 
all  the  benefits  of  such  actual  service  in  all  re- 
spects in  the  same  manner  as  if  all  said  service 
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had  been  oontlnuoos  and  in  the  regular  navy 
in  the  lowest  grade  having  gradoat^  pay  hela 
by  such  officer  since  last  entering  the  service." 
22  Stat,  at  L.  478. 

In  the  opinion  of  the  Chief  Justice,  rendered 
in  the  court  of  claims,  the  single  issue  raised  is 
the  question  of  law  whether  or  not  a  pay- 
master's clerk  is  an  officer  of  the  navy  witbm 
the  meaning  of  said  Act 

We  have  just  decided,  in  the  case  of  United 
Stata  V.  Mauat,  124  U.  8. 808  [arUe,  468],  that 
a  paymaster's  clerk  is  not,  in  the  constitutional 
sense  of  the  word,  an  officer  of  the  United 
States;  but  we  added  also  that  Congress  may 
have  used  the  word  "officer"  in  a  less  strict 
sense  in  some  other  connections,  and  in  the  pas- 
sage of  certain  statutes  might  have  intended  a 
more  popular  signification  to  be  given  to  that 
term.  And  in  regard  to  the  Act  of  1888,  we 
think  that  its  proper  construction  requires  that 
the  officer,  when  subseauently  coming  to  com- 
pute what  increase  shall  be  made  to  his  statu- 
tory salary  by  reason  of  his  previous  service, 
has  a  right  to  count  other  service  than  that  ren- 
dered in  the  character  of  an  officer,  as  defined 
by  the  Constitution  of  the  United  States.  Its 
lan^age  is,  that  '*  All  officers  of  the  navy 
shall  be  credited  with  the  actual  time  they  may 
have  served  as  officers  or  enlisted  men." 

The  claimant  here  is  an  officer  of  the  navy, 
and  is,  therefore,  to  be  credited  with  the  actual 
dme  that  he  served  as  an  officer  or  enlisted  man 
in  the  r^ular  or  volunteer  army  or  navy,  or 
both.  We  think  the  words  "officers  or  en- 
listed men  in  the  regular  or  volunteer  army  or 
navy,  or  both,"  were  intended  to  include  all  men 
regularly  in  service  in  the  army  or  navy,  and 
that  the  expression  "  officers  or  enlisted  men" 
is  not  to  be  construed  distributively  as  requir- 
ing that  a  person  should  be  an  enlisted  man,  or 
an  officer  nominated  and  appointed  by  the 
President,  or  by  the  head  of  a  jJepartment,  but 
that  it  was  meant  to  include  all  men  in  service, 
either  by  enlistment  or  regular  appointment  in 
the  Army  or  navy.  We  are  of  opinion  that 
the  wora  "  officer*  is  used  in  that  statute  in  the 
more  general  sense  which  would  include  a  pay- 
masters clerk;  that  this  was  the  intention  of 
Congress  in  its  enactment,  and  that  the  collo- 
cation of  the  words  means  this,  especiaUy  when 
it  is  added  that  they  "  shall  receive  aH  the  bene- 
rii4.i  ^^  ^^  ^^^^  actual  service  in  aJl  respects  and  in 
13 14]  the  same  manner  as  if  said  service  had  been 
continuous  and  in  the  regular  navy." 

In  BxwvrU  Reed,  100  U.  8.  18  [26:688],  the 
court satu:  "The  place  of  paymaster's  clerk 
is  an  inoportant  one  in  the  machinery  of  the 
navy.  Their  appointment  must  be  approved 
by  the  coromanaer  of  the  ship.  Their  accept- 
ance and  agreement  to  submit  to  the  laws  and 
regulations  for  the  government  and  discipline 
of  the  navy  must  be  in  writing,  and  filed  in  the 
department  They  must  take  an  oath,  and  bind 
themselves  to  serve  until  discharged.  The  dis- 
cbarge must  be  by  the  appointing  power,  and 
approved  in  the  same  manner  as  the  appoint- 
ment They  are  required  to  wear  the  uniform 
of  the  service;  they  have  a  fixed  rank:  they 
are  upon  the  pay  roll,  and  are  paid  accordingly. 
They  may  also  become  entitlea  to  a  pension  and 
to  IJounty  land.  *  •  •  If  these  officers  are  not 
in  the  naval  service,  it  may  well  be  asked  who 
are." 
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In  the  C(ue  cf  Bogart,  who  was  brought  be> 
fore  Judffe  Sawyer  of  the  circuit  court  on  % 
writ  of  hdbeat  earpu$,  that  Judge  took  the  same 
liberal  view  in  regard  to  the  position  of  a  pay- 
master's clerk  in  the  navy— holding  that  as  an 
officer  of  the  navy  be  was  subject  to  be  tried 
by  a  court  martial,  and  accordinsrly  remanded 
him  to  the  custody  of  that  court  for  triaL     In 
the  opinion  he  says:    "Was  the  petitioner, 
while  a  clerk  of  a  paymaster  in  the  navy,  od 
duty  in  the  manner  oefore  stated,  a  person  in 
the  naval  service  of  the  United  States  within 
the  meaning  of  this  Act?    It  is  contended  on 
his  behalf  that  he  was  not.    But  upon  this 
point  we  entertain  no  doubt     He  was  not 
merely  an  employ^  or  servant  of  the  paymas- 
ter; but  on  the  contrary,  as  we  have  seen  from 
the  regulations  of  tlie  navy,  set  out  in  the 
statement  of  facts,  he  was  an  officer  of  the 
navy."    2  Sawy.  396. 

In  the  opinion  of  ChirfJvitiee  Richardson, 
delivered  in  the  court  of  cUdms  in  the  case  now 
under  review,  the  same  view  was  ably  argued; 
and  while  we  do  not  concede  that  a  paymaster's 
clerk  is,  for  all  purposes  and  in  the  general 
sense  of  that  term,  an  officer  of  the  navy,  we 
believe  that  within  the  meaning  of  tlie  statute 
now  under  consideration,  providing  for  in- 
crease  of  pay  to  officers  of  the  navy  according 
to  length  of  service,  that  it  was  the  purpose  of 
the  framers  of  that  Act  to  include  service  ren- 
dered as  a  paymaster's  clerk  in  the  navy . 

ITieJndgtfnent  qf  the  Court  qf  Claims  i$,  i/a 
fere,  affinned. 


mON    SILVER    MINING   COMPANY^ 

Plff,  in  Brr., 

9. 

JOSEPH  REYNOLDS  bt  au 

(See  8.  a  Reporter's  ed.  874-384.) 

Kntndedge  cf  mines  in  gotemment  land—^tet 
qf  an  patent^-belirf  i$  not  knotioledge, 

1.  Under  aection  S838  of  the  Revlaed  8tatute«w 
which  excepts  from  the  grant  of  a  patent  any  rein 
or  lode  of  quartz  or  other  rock  bearing  gold,  et<x^ 
^  known  to  exist.**  such  words  refer  to  the  know^. 
edge  of  the  existence  of  a  vein  or  lode  within  iIm 
boundaries  of  the  claim  by  the  person  seeking^  to 
acquire  a  patent,  and  not  to  the  intent  of  the  part  w 
to  acquire  a  lode  which  may  or  may  not  exists  ftii«l 
of  which  he  had  no  knowledge;  and  belief,  after  e  x« 
amination,  in  the  existence  of  a  lode,  is  not  koto  wl^ 
edge  of  the  fact. 

2.  There  may  be  diflloulty  In  determining  whct^Hec* 
such  knowledge  in  a  given  case  was  had:  but  t^^. 
tween  mere  belief  and  knowledge  there  is  a  'wi<le- 
difference,  and  they  are  not  equivalent  terras;  A.i2<t 
the  court  cannot  make  them  synonymous  by  ft* 
charge,  and  thus  in  effect  incorporate  new  tec-nk& 
into  the  Statute. 

8.  An  instruction  to  the  jury  that  if  an  applioA^ioi^ 


for  a  natent  is  made  with  intent  to  aoqu , 

to  a  looe  or  vein  which  may  exist  in  the  groun<l 

neath  the  surface  of  a  placer  claim,  a  ps^cent  laa ^^ 

upon  such  application  cannot  operate  to  oocx^-e 
such  lode  or  vein,  and  that  such  intention,  foi 
on  investigation,  and  belief  in  the  existenoe 
valuable  lode,  would  amount  to  knowledge 
the  Statute,  is  erroneous. 

[No.  960.] 
Submitted  Jan.  4, 1888.   Decided  Jan.  tS^ 


rl  ERROR  to  the  Circuit  Court  of  the 
States  for  the  District  of  Colorado,  to 
a  Judgment  in  favor  of  deflmdant  in  an 

124  rr^ 


1887. 


Ibor  Silyxb  MnriMG  Co.  v.  RBTMOLDa. 


VJi-9»M 


T376] 


for  the  possesdoD  of  certain  miniDg  groundi  in 
Colorado. 

Iieter$ed, 

Bame  case  on  former  writ  of  error  reported 
in  116  U.  8.  687  (29: 774). 

Statement  bj  Mr.  Jiutiee  Fieldt 

This  is  an  action  for  tlie  possession  of  certain 
mining  ground  situated  in  what  is  Icnown  as 
the  Ciuif omia  Mining  District,  in  Lake  County. 
Colorado.  The  plaintiff  is  a  corporation  created 
under  the  laws  of  New  York.  The  defendant 
Reynolds  is  a  citizen  of  the  State  of  Illinois, 
and  the  defendant  Morrisey  is  a  citizen  of  Col- 
orado. The  complaint  alle^  that  on  the  first 
of  January,  1^4,  the  plaintiff  was  the  owner 
and  possessed  of  a  tract  of  mining  land  in  the 
mininff  district  and  county  of  Colorado  men- 
tioneoT  consisting  of  lOS^^  acres,  more  or  leas, 
the  metes  and  bounds  of  which  are  given  as 
described  in  the  patent  of  the  United  States  is- 
sued therefor;  that  whilst  thus  the  owner  and 
possessed  of  the  same,  and  on  the  first  of  May, 
1884,  the  defendants  entered  upon  a  portion  of 
the  said  mining  land,  which  is  designated  as 
"  the  northwest  portion  of  the  said  described 
premises  at  and  near  the  north  and  east  line  " 
Uiereof,  and  wrongfuUy  and  unlawfully  ousted 
the  plaintiff  therefrom,  and  from  that  time  have 
wrongfully  and  unlawfully  withheld  the  pos- 
session theieof ;  that  the  value  of  this  portion 
of  the  mining  land,  from  which  the  plaintiff 
has  been  oustra,  is  over  $60,000;  and  that  its 
rents  and  profits  whilst  the  defendants  have 
held  possession,  with  the  damage  caused  by 
them,  are  $10,000.  The  plaintUT,  therefore, 
demands  Judgment  for  the  possession  of  the 
premises  and  for  the  sum  of  $10,000  damages. 
The  claim  described  in  the  complaint  is  d^g- 
natcd  in  the  patent  of  the  United  States  as  the 
Wells  and  Moyer  placer  claim,  and  is  thus  de- 
scribed in  the  subsequent  pleadings  and  pro- 
ceedings of  the  case. 

The  defendants'  answer  sets  up  three  de- 
fenses: 

1. — The  first  consists  of  a  specific  denial  of 
the  several  dlegations  of  the  complaint 

2. — The  second  is  this:  that  at  the  times 
charged  in  the  complaint  the  defendant  Rey- 
nolds was,  and  stiU  is.  the  owner  and  in  the 
actual  possession  of  two  lode  mining  claims 
called  respectively  the  "Crown  Point  Lode  " 
and  the  **  Pinnacle  Lode,"  adjoining  on  the 
north  the  Wells  and  Moyer  placer  claim,  the 
veins  of  which  lodes,  in  their  course  downward, 
dip  into  and  underneath  the  exterior  lines  of 
the  placer  claim;  and  that  in  working  and  fol- 
lowing such  veins  the  defendant  Reynolds,  as 
owner,  and  the  defendant  Morrisev,  under  the 
license  of  Reynolds,  entered  underneath  the 
exterior  surface  lines  of  the  placer  claim,  fol- 
lowing the  veins  as  parcelof  the  premises  em- 
braced in  the  survey  of  their  lode  claims,  nnd 
have  not  otherwise  entered  upon  the  premises 
described  or  claimed  by  the  plaintiff,  or  ousted 
the  plaintiff  therefrom. 

8.— The  thhrd  defense  is  this:  that  at  the  time 
of  the  survey,  entry  and  patent  of  the  said 
Wells  and  Moyer  placer  claim,  a  certain  lode, 
vein  or  deposit  of  quartz,  or  other  rock  in  place, 
canying  carbonates  of  lead  and  silver-bearing 
ore  of  great  value,  called  the  Pinnacle  Lode, 
and  a  obtain  other  lode,  vein  or  deposit*  carry- 
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ing  like  minerals  of  great  value,  called  the 
Crown  Point  Lode,  were  known  and  claimed  tc 
exist  within  the  boundaries  and  underneath  the 
surface  of  the  placer  claim  described  in  the 
comphdnt.  and  the  fact  tiiat  such  vein  or  vdns 
were  claimed  to  exist,  and  did  exist,  within 
said  premises  was  known  to  the  patentees  of  the 
placer  claim  at  the  times  mentioned,  and  that 
In  their  application  for  a  patent  they  were  not 
included,  but,  by  the  patent  issued  upon  such 
application,  were  expressly  excludai  there- 
from. 

To  the  answer  the  plaintiff  replied,  travers- 
ing the  defenses  set  up,  and  for  a  further  repli- 
cation alleged  that  at  all  times  charged  in  the 
answer  of  the  defendants,  it  has  been  and  still 
is  the  owner,  and  in  actual  possession  of  the 
Rock  lode  mining  claim,  ana  the  Dome  lode 
mining  claim,  which  adjoin,  immediately  on  r^mm-t 
the  north  side,  the  said  "Pinnacle  and  Crown  [« •  •  J 
Point  mining  claims,  and  that  within  their  ex- 
terior boun(utries  there  is  a  vein,  lode,  lead  and 
valuable  mineral  deposit  of  quartz,  and  other 
rock  in  place,  bearing  silver  and  lead,  which, 
on  its  dip  and  downward  course,  enters  into 
and  underlies  the  land  adioining,  a  portion  of 
which  consists  of  ground  covered  by  the  said 
Crown  Point  and  Pmnacle  lode  mining  claims; 
and  that  any  portion  or  part  of  anv  vein,  lode, 
lead,  or  valuable  mineraldeposit  which  is  found 
or  developed  underneath  the  surface  of  the 
Crown  Point  and  Pinnacle  lode  claims  is  apart 
and  portion  of  the  said  Rock  and  Dome  lodes, 
veins,  and  mineral  deposits. 

This  action  was  twice  tried  b^  the  circuit 
court.  On  the  first  trial  the  plaintiff  below, 
which  is  also  the  plaintiff  in  error  here,  obtained 
a  verdict  in  its  favor.  Being  brought  to  this 
court  the  Judgment  was  reversed  aud  the  cause 
remanded  for  a  new  trial.  The  case  is  re- 
ported in  116  U.  8.  687  [29:  774]. 

On  the  present  trial,  to  establish  its  title,  the 
plaintiff  gave  in  evidence: 

1.  Three  location  certificates  of  the  Wells 
and  Moyer  placer  claim,  made  on  the  28d  of 
March.  1878. 

2.  A  certificate  showing  application  for  a 
patent  May  16, 1878. 

8.  A  certificate  of  entry  issued  July  22, 1878. 

4.  The  patent  to  Wells  and  Moyer  from  the 
United  States,  dated  March  11,  1879,  which 
contained  the  following  conditions: 

First.  That  the  grant  was  restricted  within 
the  boundaries  described,  and  to  any  veins  or 
lodes  of  quartz  or  other  rock  in  place,  bearing 
gold,  silver,  cinnabar,  lead,  tin.  copper,  or  other 
valuable  deposits  thereafter  discovered  within 
those  limits  and  which  were  not  claimed  or 
known  to  exist  at  the  date  of  the  patent. 

Second.  That  should  any  vein  or  lode  of 
quartz  or  other  rock  in  place,  bearing  gold,  sil- 
ver, cinnabar,  lead,  tin,  copper,  or  other  valu- 
able deposits  be  claimed  or  known  to  exist 
within  the  above  described  premises  at  the  date 
of  the  patent,  the  same  were  expressly  excepted 
and  excluded  from  it. 

Third.  That  the  premises  conveyed  might  be 
entered  by  the  proprietors  of  any  vein  or  lode 
of  quartz  or  other  rock  in  place,  bearing  gold, 
silver,  cinnabar,  lead,  tin,  copper,  or  other  val- 
uable deposits,  for  the  purpose  of  extracting  [3781 
and  removing  the  ore  from  such  vein,  lode  or 
depcNdt,  should  the  same  or  any  part  thereof  be 
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found  to  penetrate,  intersect,  pass  through, 
or  dip  into  the  mining  ground  or  premises 
granted. 

5.  Deeds  of  conveyance  from  Wells  and 
Moyer,  the  placer  patentees,  to  Storms  and 
Leiter,  dated  October,  1878,  and  from  the  lat- 
ter to  the  plaintiff,  dated  March,  1880. 

The  plamliff  then  offered  in  evidence  a  pa- 
tent of  the  United  States  for  the  Rock  and  Dome 
lode  mining  claims,  and  deeds  conveying  the 
title  thereof  from  the  patentees  to  the  Iron  SU- 
ver  Mining  Company,  for  the  purpose  of  show- 
ins  that  the  lode,  which,  since  the  issue  of  the 
Wells  and  Moyer  placer  patent,  has  been  ascer- 
tained to  dip  into  and  extend  within  the  botmd- 
aries  of  the  patented  claim,  has  its  top,  apex 
and  outcrop  within  the  Rock  and  Dome  lode 
mining  claims;  and  of  tracing  the  right  to  that 
vein  or  lode  from  its  top,  apex,  or  outcrop  into 
the  territory  in  dispute  in  tnis  action. 

The  introduction  of  this  evidence  was  ob- 
jected to  by  the  defendants,  on  the  groimd  that 
there  was  no  issue  of  the  kind  in  the  pleadings; 
and  the  objection  was  sustained  by  the  court, 
to  which  ruline  the  plaintiff  excepted. 

On  the  triu  the  defendants,  though  they 
gave  in  evidence  their  title  to  the  Crown  Point 
and  Pinnacle  lodes,  admitted  that  they  did  not 
rely,  in  support  of  their  title  to  the  premises  in 
controversy,  upon  the  existence  of  any  apex 
cropping  out  within  the  surface  lines  of  tiie  «dd 
lodes,  which  they  could  lawfully  pursue  and 
hold  under  their  patents.  The  case  was  there- 
fore limited  to  the  single  question  whether  the 
title  of  the  plaintiff  under  the  patent  was  af- 
fected by  ^owledge  of  the  patentees,  at  the 
time  of  their  application  for  a  patent,  that  a 
lode  or  vein  existed  at  the  place  m  controversy 
within  their  placer  claim.  The  question  as 
tried  was  one  of  knowledge  on  the  part  of  the 
placer  patentees,  or  whether  the  premises  in  dis- 
pute were  a  known  vein  or  lode,  within  the  ex- 
ception of  the  patent. 

Section  2388  of  the  Revised  Statutes,  under 
which  the  patent  issued,  is  as  follows: 

"Where  the  same  person,  association,  or  cor- 
poration is  in  possesion  of  a  placer  claim,  and 
also  a  vein  or  lode  included  within  the  bounda- 
ries thereof,  application  shall  be  made  for  a  pa- 
tent for  the  placer  claim,  with  the  statement 
that  it  includes  such  vein  or  lode;  and  in  such 
case  a  patent  shall  issue  for  the  placer  dfdm, 
subject  to  the  provisions  of  this  chapter,  includ- 
ing such  vein  or  lode,  upon  the  payment  of  $5 
per  acre  for  such  vein  or  lode  claim,  and  twen- 
ty-five feet  of  surface  on  oach  side  thereof.  The 
remainder  of  the  placer  claim,  or  any  placer 
claim  not  embracing  any  vc^  or  lode  claim, 
shall  be  paid  for  at  the  rate  of  two  dollars  and 
fifty  cents  per  acre,  together  with  idl  costs  of 
proceedings;  and  where  a  vein  or  lode,  such  as 
IS  described  in  section  2820,  is  known  to  exist 
within  the  boundaries  of  a  placer  claim,  an  ap- 
plication for  a  patent  for  such  placer  claim 
which  does  not  include  an  application  for  the 
vein  or  lode  claim  sbaU  be  construed  as  a  con- 
clusive declaration  that  the  claimant  of  the 
placer  claim  has  no  right  of  possession  of  the 
vein  or  lode  claim ;  but  where  the  existence  of  a 
vein  or  lode  in  a  placer  claim  is  not  known,  a 
patent  for  the  placer  claim  shall  convey  all  valu- 
able mineral  and  other  deposits  within  the 
boundaries  thereof." 
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The  evidence  offered  by  the  defendants,  ai 
to  the  knowledge  of  the  patentees,  was  of  t 
vague,  uncertain  and  unsatisfactoij  character. 
It  consisted  principally  of  impressions,  beliefi 
and  inferences  on  the  subject,  drawn  from  loose 
statements  made,  or  theories  advanced,  by  the 
patentees,  or  persons  alleged  to  have  been  in- 
terested in  the  daim^^  the  sui^xwed  motives 
of  their  conduct    The  court,  among  other 
things,  instructed  the  jury  that  it  was  unneces- 
sary to  state  "what  circumstances  may  be  sufft- 
cient  to  affect  a  patentee  with  know]eageaad^ 
dared  by  the  statute;  for  if  in  any  case  it  tp 
pear  that  an  application  for  a  patent  is  maoe 
with  intent  to  acauire  title  to  a  lode  or  vein 
which  may  exist  in  the  eround  beneath  the  mi' 
face  of  a  placer  daim,  it  is  believed  a  patent 
issued  upon  such  application  cannot  operate  to    I 
convey  such  lode  or  vein;*'  and  that  "That  in- 
tention could  be  formed  only  upon  investiga- 
tion as  to  the  character  of  the  ground,  and  the 
belief  as  to  the  existence  of  a  vBlual>le  lode 
therein,  which  would  amount  to  knowledge  un- 
der the  statute." 

To  this  instruction  the  plaintiff  excepted. 

The  jury  found  for  theaefendants,  and  upop 
their  verdict  ludgment  was  entered,  which  is 
brought  to  this  court  for  review. 

Metan.    L.  S.  Dixon   and   Frank  W. 

Owers*  for  plaintiff  in  error: 

The  popular  or  received  imimrt  of  words 
furnishes  the  general  rule  for  the  interpretation 
of  public  laws. 

MaiUard  v.  Lawrence,  57  U.  S.  16  How.  251, 
261  (14: 925,  980). 

Under  the  Statutes,  g  2831,  the  placer  claim- 
ant can  have  but  one  location  at  any  time  as 
locator,  although  as  purchaser  from  other  lo- 
cators he  may  hold  many  more. 

8t.  Louii  Smelting  d  Brf.  Co.  ▼.  Kmp,  104 
U.  S.  686  (26: 875). 

The  patent  of  a  placer  mining  daim  carries 
with  it  the  title  to  tne  surface  induded  within 
the  lines  of  the  mining  location,  as  well  as  to 
the  land  beneath  the  surface. 

Deffebaek  v.  Hawks,  115  U.  a  406  (89:4S7). 

An  exception  or  reservation,  untO  the  grantor 
or  his  assigns  exercise  the  rights  resenred,  is 
inoperative;  and  the  whole  premises  vest  in  tho 
grantee,  who  may  maintain  trespass  against 
Uie  straneer.  or  even  against  the  grantor  or  his 
assigns,  for  an  entry  on  the  land  for  any  par- 
pose  other  than  that  specified  in  the  reserva- 
tion. 

Dygert  v.  Matthew,  11  Wend.  85;  ChOU  t. 
Spring,  15  Mass.  184. 

In  such  case  the  plaintiff  in  ejectment  miBt 
prevail  against  a  trespasser,  and  in  all  cases  ex- 
cept where  a  better  title  is  shown  in  the  defend- 
ants. 

Winane  v.  Ohrietv,  4  OeX.  70;  Hutchinmm  t. 
Perley,  4  Cal.  88;  Jackeon  v.  Harder,  4  Johns. 
202;  Jackson  v.  Denn,  5  (]ow.  200;  Bogg9  t. 
Merced  Mining  Co.  14  CaL  279;  Fremont  t, 
Fhwer,  17  Cal.  200. 

The  words  "  vdn  or  lode  known  to  exist.* 
as  used  in  section  2383,  will  be  held  to  mean  i 
vdn  or  lode  that  has  been  discovered,  that  ha 
been  developed  or  located,  and  that  has  mete 
and  bounds  at  the  date  of  the  application  f  o 
placer  claim. 

Iron  Silver  Min.  Co,  ▼.  SuOinan.    1^  Fed 
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Rep.  829;  MantU  ▼.  Ninfe9, 6  Mont  275;  Bau%- 
Mm  ▼.  D(M,  6  Mont  187. 

Should  a  Bubeequent  locator,  to  the  placer, 
bj  Tirtoe  of  a  lode  daim  located  without  the 
placer,  after  the  date  of  application  for  patent 
tor  Uie  placer,  seek  the  right  to  enter  the  placer 
1^  virtue  of  his  apex,  the  exercise  of  such  right 
would  be  a  trepass  upon  the  placer  owner. 

Pa4sific  Oaait  Min.  d  M.  Co.  v.  Spargo,  8 
fiawT.  645. 

The  existence  of  a  vein  in  the  vidnitj  of  a 
placer  does  not  raise  any  presumption  of  its 
«xtotence,  in  part  or  whole,  within  the  placer. 

The  plaintiff  in  error,  though  presumably 
innocent,  is  sought  to  be  conVlcted  of  a  con- 
atructive  fraud  ag^ainst  the  goyemment  by  the 
introduction  in  evidence  of  the  fraud  of  another 

U.S.  ▼. 
060. 

Evidence  as  to  the  character  of  the  ground 
is  inadmissible. 

C&rrea  v.  FrieUu,  42  Cal.  889. 

Me$tr$.  O.  W.  Kretaiiicrer»  T.  M.  Pat- 
tarson*  C.  S.  Thomas,  and  R.  £k  Morri- 
•on*  for  defendants  in  error: 

A  vein  (x  lode  of  valuable  deposits  does  not 
include  a  placer  mining  claim. 

Moxon  V.  WiMnmm,  2  Mont  424;  R  8.  U. 
8.  §2829. 

Section  2829  must  be  taken  and  oonstruetf 
in  connection  with  section  2888. 

Beydenf4kU  v.  Daney  Gold  d  8.  Min.  Oo.  98 
U.S.  698(28:996). 

The  object  of  section  2888  was  to  except  a 
lode  or  vein  out  of  the  placer  patent 

BeynMi  y.  Iron  Sikisr  Min.  Oo.  116X1.  S.  687 
<29:774). 

Posseasion  per  m  evidences  present  occupa- 
tion by  right,  for  the  law  wHl  not  presume  a 
wrong. 

Rieard  ▼.  WiUiami,  20  U.  8.  7  Wheat  105 
<6:409). 

The  presumption  arisinff  from  possession 
alone,  aided  bv  the  general  denial,  placed  the 
burden  upon  the  plaintiff  to  establish  by  proof 
a  paramount  title. 

Pitkin  V.  Taw,  18  HI.  268;  Wood  v.  Morton, 
11  ni.  547;  Hardy  T.  Johmon,  68  U.  8.  1  Wall 
974  (17:  tm. 

The  words  "  exception  "  and  "  reservation  " 
are  used  synonymously  in  grants  and  have  the 
aame  effect. 

Botoman  v.  Wailten.2  McLean,  892;  Oreenleaf 
V.  Birth,  81  U.  8.  6  Pet  810  (8:409). 

The  laws  which  exist  at  the  time  and  place 
of  the  making  of  a  contract,  and  where  it  is  to 
be  performed,  enter  into  and  form  a  ^rt  of  it 

Walker  v.  Whitehead,  88  U.  8.  16  WaU.  817 
<21:857). 

A  party  must  recover  on  the  strength  of  his 
own  title. 

Watte  ▼.  Lindeey,  20  U.  8.  7  Wheat  161 
<5: 424). 

The  record  in  this  case  contains  no  assign- 
ment of  error. 

Portland  Co.  v.  U.  8,  82  U.  8.  15  WalL  1 
<21:118);  Byan  v.  Koch,  84  U.  8.  17  Wall.  19 
<21:611);  MaxvoeU  v.  BtewaH,  88  U.  8. 21  WalL 
71  <22:564);  Treats.  Jemieon,  87  U.  8. 20  WalL 
«52(22:449). 

A  patent  issued  subsequent  to  the  passage  of 
the  Act  of  1870  may  embrace  a  placer  muiing 
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claim  consitting  of  more  than  160  aeres,  and 
including  as  many  oontiguous  locations  as  the 
patentee  had  secured  prior  to  his^ap^ication, 

St.  Louie  Smelting  A  Btf.  Co.  v.  Kimip,  104 
U.  a  686  (26:875);  Sled  v.  St,  LouU  Smeltina 
dbBrf.  Oo.  106  U.  8.  449  (27:227). 

Claims  usually  called  placers  include  aU 
forms  of  deposit,  except  veins  of  quartz  or 
other  rock  in  place. 

Oarlyon  v.  Lowering,  1  HurL  ft  N.  784. 

The  essential  peculiaritieB  of  a  placer  mine 
are  that  the  ore  or  metal  is  found,  not  in  place 
but  mixed  with  the  loose  soU  ana  can  only  be 
obtained  by  washing,  or  booming,  or  by  hy- 
draulic works. 

Lode  mines,  on  the  contrarv,  are  worked  by 
shafts  and  inclines;  the  ore  being  won  by  blast- 
ing, and  when  won,  crushed  and  reduced  in 
muls. 

Ydns  and  lodes  known  to  exist  when  the 
patent  was  asked  for  are  excluded  from  the 
grant 

RegnoldM  v.  Iron  S.  Min.  Co.  116  U.  8.  698 
(29: 776);  Clary  ▼.  Haaitt,  67  Cal.  286;  ManOe 
V.  Noyee,  5  Mont  275. 

Reservations  are  exceptions  and  exclusions 
in  the  full  sense  of  the  teroou 

8  Washburn,  Real  Property,  8d  ed.  869  ^  409. 

In  construction  of  grants  between  the  govern- 
ment and  the  citizen,  the  construction  is  always 
against  the  grantee  and  in  favor  of  the  govern- 
ment 

Id.  171, 172;  Kennedy  v.  MeCa/rtney,  4  Port 
141iAUegheny  v.  OhioiP.  R  R O?. 26Pa.  855; 
Dubuque  db  P.  R,  R.  Oo.  v.  Litchfield,  64  U.  8. 
28  How.  88  08: 509). 

In  ejectment,  plaintiff  must  recover  upon  the 
strength  of  its  own  title. 

Sedgwick  ft  Wait,  Trial  of  Title  to  Land,  488; 
CM  V.  LawUU,  89  Rl.  881;  Watte  v.  Lindeey, 
20  U.  8.  7  Wheat  158  (5:428);  Abbott.  Trial 
Ev.  691 ;  Tyler,  Electment,  72;  Reynolde  v.  Iron 
S.  Min,  Co.  116  V.  8.  698  (29: 77^. 

The  plaintiff  cannot  recover  a  life  estate,  an 
estate  tall  or  by  possession,  under  a  count  claim- 
ing an  estate  m  fee  simple. 

Almond  v.  BonneU,  76  IlL  586;  Breed  v. 
Oebome,  118  Mass.  818;  Raweon  v.  Taylor,  57 
Maine,  848;  Foreyth  v.  Rowell,  59  Maine,  181. 

It  cannot  assert  one  estate  in  its  pleadings 
and  establish  its  right  to  the  premises  by  prov- 
inganother. 

Winetanley  v.  Meaeham,  58  111.  97;  Rupert  v. 
Mark,  15  Dl.  540;  BaUanee  v.  Rankin,  12  Rl. 
420. 

Although  a  person's  location  may  appear  to 
be  along  Uie  line  of  the  top,  apex  or  outcrop  of 
the  vein,  it  cannot  prevail  against  a  senior  loca- 
tion on  the  dip  of  the  lode. 

Iron  Silver  Min.  Oo.  v.  Murphy,  8  Fed.  Rep. 
868;  Iron  Mine  v.  LoeOa  Mine,  2  McCrary,  121. 
VanZandt  v.  Argentine  Min,  Co.  2  McCrary, 
160;  Argentine  Min.  Co,  v.  Terrible  Min.  Co. 
122  U.  8.  478  (80: 1140);  Sullitan  v.  Iron  Silver 
Min.  Oo.  109  U.  8.  550  (27: 1028);  Paeifle  Coaet 
Min.  d  M,  Co.  v.  Spargo,  8  Sawy.  645. 

Mr.  Juetice  Field  delivered  the  opinion  of 
the  court: 

As  seen  by  the  statement  of  the  case,  the  pa 
tent  of  the  United  States  to  WeUs  and  Moyer  of 
their  placer  claim,  within  the  surface  lines  of 
which,  drawn  down  vertically,  the  premises  ii. 
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controYeny  are  situated,  contains  several  con- 
ditions, and  among  others  that  the  premises 
may  he  entered  hj  me  proprietors  of  any  vein 
or  lode  of  quartz,  or  other  rock  in  place,  hearing 
gold,  silver  or  other  valuable  deposits,  for  the 
purposeof  extracting  and  removing  the  ore  from 
them,  should  they  l^  found  to  penetrate  into  the 
premises.  This  exception  is  founded  upon  the 
statute,  which  provides  that  the  owners  of  any 
mineral  vein,  lode  or  ledge  situated  on  the  pub- 
lic domain,  the  location  of  which  was  made 
after  the  10th  day  of  May,  1872,  should  have 
the  exclusive  rieht  of  possession  and  enjov- 
ment,  not  only  of  all  the  surface  included  with- 
in the  lines  of  their  locations,  but  also  the 
exclusive  right  of  possession  and  enjoyment 
"of  all  vdns,  lodes,  and  ledges  throughout 
their  entire  depth,  the  top  or  apex  of  which 
lies  inside  of  such  surface  lines  extended  down- 
ward vertically,  although  such  veins,  lodes,  or 
ledges  may  so  far  depart  from  a  perpendicular 
in  Oieir  course  downward  as  to  extend  outside 
ras  1 1  ^^  v^cal  side  lines  of  such  surface  locations. " 
■•  •*  (Sec.  2823.)  The  defendant  Reynolds  set  up  in 
his  answer,  that  he  is  the  owner  of  the  Crown 
Point  mimng  lode  and  the  Pinnacle  mining 
lode,  adjoining  the  placer  claim  of  the  plaintiff 
and  that  he  and  the  defendant  Morrisey,  as  his 
Hcensee,  entered  the  premises  in  controversy 
by  following  the  veins  of  their  lodes  from  theu: 
outcropping  within  their  surface  lines.  But  on 
the  trial  the  defendants  disclaimed  any  right  to 
the  demanded  premises  under  any  apex  or  out- 
croppings  of  their  lodes  within  the  surface  lines 
thereof,  and  rested  their  defense  upon  another 
exception  of  the  patent,  namely:  that  if  any  vein 
or  lode  of  c^uartz,  or  other  rock  in  place,  bear- 
ing gold,  silver,  or  other  valuable  deposit,  was 
clSmed  or  known  to  exist  within  the  premises 
described  at  the  date  of  the  patent,  tne  same 
was  excluded  from  the  grant  This  exception 
is  founded  upon  and  limited  by  the  statute 
which  we  shall  presentiv  consider. 

When  this  case  was  formerly  before  us,  it 
was  held  that  if  a  lode  or  vein  of  gold  or  sQver 
was  knaum  to  exUt  within  a  placer  claim  at  the 
time  the  application  for  a  patent  was  made,  the 
patentee  could  not  recover  its  po6session,even  as 
against  a  mere  intruder.  The  patentee  having 
no  title  to  such  lode  or  vein  by  reason  of  its  ex- 
ception from  his  patent  under  the  statute,  could 
not  enforce  any  legal  right  to  it  against  anyone, 
being  bound  to  rely  upon  the  strength  of  his 
own  title  and  not  the  weakness  of  his  adver- 
sary's. The  defendants,  therefore,  on  this  trial , 
placed  their  defense  upon  this  exception;  and 
the  question  for  determination  was.  whether 
the  lode  or  vein  in  question  was  known  to  exist 
at  the  time  the  application  for  a  patent  was 
made. 

In  anticipation  of  this  defense,  and  to  estab- 
lish title  to  the  demanded  premises,  if  not  suf- 
ficiently covered  by  the  patent  for  the  placer 
claim,  the  plaintiff  offered  in  evidence  a  patent 
of  the  United  States  for  the  Rock  and  Dome 
lode  mining  claims,  and  a  deed  of  them  to  the 
plaintiff  from  the  patentees,  for  the  purposeof 
showing  that  the  lode  which,  since  the  issue  of 
the  patent  of  the  placer  claim,  has  been  ascer- 
tained to  dip  into  and  extend  within  the  bound- 
aries of  that  claim,  has  its  apex  or  outcrop 
within  the  boundaries  of  these  lode  claims:  but 
the  court  refused  to  admit  the  patent,  and  the 
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plaintiff  excepted.  In  thus  ruling  there  was 
plain  error.  If  the  fact  thus  sought  to  be 
established  existed,  if  would  force  the  defend-  [^ 
ants  from  their  position  of  intruders  vrithout 
title,  and  compel  them  to  show  prior  title  in 
themselves  to  the  premises  or  to  surrender  Xheask 
to  the  plaintiff. 

It  is  not  readily  perceived  on  what  nound 
the  rulinff  of  the  court  rested.  The  plaintiff 
did  not  Dase  its  action  upon  any  particular 
source  of  tiUe;  it  simply  averred  that  it  was 
the  owner  and  possessed  of  certain  described 
mining  ground,  from  a  portion  of  which  the 
defen£uits  had  ousted  it  and  wrongf ull^r  with- 
held tiie  possession.  The  patent  was  evidence 
of  the  grant  of  the  whole  of  the  described 
premises,  if  no  portion  was  excepted  from  its 
operation  either  in  terms  or  by  force  of  the 
statute.  But  if  any  portion  was  excepted  for 
any  cause,  the  duty  fell  on  the  plaintiff  to  fur- 
nish title  to  such  excepted  portion  from  some 
other  source,  and  that  the  court,  by  its  ruling, 
refused  to  permit  the  plaintiff  to  do. 

The  exception  in  the  patent  from  its  grant  of 
any  vein  or  lode  of  quartz,  or  other  rock  in 
place  bearing  gold,  silver,  cinnabar,  lead,  tin, 
or  other  valuable  deposit,  if  "claimed  or  known 
to  exist,"  is  in  terms  broader  than  the  language 
of  section  2333,  tmder  which  the  patent  was  is- 
sued. The  statute  does  not  except  veins  or 
lodes  "claimed  or  known  to  exist,^  but  only 
such  as  are  "known  to  exist,"  and  it  fixes  the 
time  at  which  such  knowledge  is  to  be  had  as 
that  of  the  application  for  the  patent,  and  not 
that  of  the  date  of  the  patent,  to  take  the  vein 
or  lode  out  of  its  grant.  Section  2383,  as  stated 
by  this  court  when  the  case  was  first  here» 
makes  provision  for  three  distinct  classes  of 
cases: 

1.  When  one  applies  for  a  phM^er  patent, wh* 
is  at  the  time  in  the  possession  of  a  vein  or  lodtt 
included  within  its  boundaries,  he  must  stsO^ 
the  fact,  and  then,  on  payment  of  the  sum  re- 
quired for  a  vein  claim  and  twenty-five  feet  on 
each  side  of  it  at  $5.00  an  acre,  and  $2.50  aa 
acre  for  the  placer  claim,  a  patent  will  issue  lo 
him  covering  both  claim  and  lode. 

2.  Where  a  vein  or  lode,  such  as  is  described 
in  a  previous  section,  is  known  to  exist  at  the 
time,  within  the  boundaries  of  the  placer  claiok, 
the  application  for  a  patent  therefor,  whicb 
does  not  also  include  an  application  for  tbe 
vein  or  lode,  will  be  construed  as  a  oondusive 
declaration  that  the  claimant  of  theplacer  claim 
has  no  right  of  possession  to  the  vein  or  lode. 

8.  Where  the  existence  of  a  vein  or  lode  in 
a  placer  claim  is  not  known  at  the  time  of  the* 
application  for  a  patent,  that  instrument  ^will 
convey  aU  valuable  minml  and  other  depoeiie 
within  its  boundaries. 

The  question  under  this  section,  which  moat 
control  and  limit  any  conflicting  exceptioii. 
expressed  in  the  patent,  is:  When  can  it  be 
said  that  a  vein  or  lode  is  "known  to  exist** 
within  the  botmdaries  of  a  placer  daim  fot 
which  a  patent  is  sought  ?  The  langua^  of  tbe 
statute  appears  to  be  sufficiently  intelligiblo  in 
a  general  sense;  and  yet  it  becomes  difficult  of 
interpretation  when  applied  to  the  detemiiQ&- 
tion  of  rights  asserted  to  such  vdns  ov  lodee- 
from  the  possession,  or  absence,  <^suchkikO'w* 


ledge  at  Uie  time  application  Is  made  for  tlie^ 
patent    At  the  outset,  as  stated  when  the  mao 
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was  here  before,  the  Inquiry  mast  be  whether 
the  alleged  kDOwledge  must  be  traced  to  the 
applicant,  or  whether  it  is  suflScient  that  the  ex- 
istence of  the  vein  or  lode  was  at  the  time  of 
the  application  generally  known.  If  general 
knowledge  of  such  existence  shoidd  be  held 
fufflcient,  the  inquiry  would  follow  as  to  what 
would  constitute  such  general  knowledge,  so 
as  to  create  an  exception  to  the  grant,  notwith- 
standing the  igrnorance  of  the  patentee.  Such 
suggestions  indicate  the  diflQculties  of  some  of 
the  questions  which  may  arise  in  the  applica- 
tion of  the  statute. 

The  court  below  instructed  the  jury  that  it 
was  unnecessary  to  declare  what  drcumstances 
might  besufflcdent  to  affect  a  patentee  with 
knowledge  as  prescribed  by  the  statute,  "for 
if,  in  any  case,  it  appear  that  an  application 
for  a  patent  is  made  with  intent  to  acquire  title 
to  a  leee  or  vein  which  may  exist  in  the  ground 
beneath  the  surface  of  a  placer  claim,  it  is  be- 
lieved a  patent  issued  upon  such  application 
cannot  operate  to  convey  such  lode  or  vein-," 
and  furUier,  that  '*that  intention  could  be 
formed  only  upon  investigation  as  to  the  char- 
acter of  the  ground,  and  the  belief  as  to  the 
existence  of  a  valuable  lode  therein,  which 
would  amount  to  knowledge  under  the  statute." 

This  instruction  is  plainly  erroneous.  The 
statute  speaks  of  ac<]|uiring  a  patent  with  a 
knowledge  of  the  existence  of  a  vein  or  lode 
within  the  boundaries  of  the  claim  for  which 
a  patent  is  sought,  not  the  effect  of  the  intent  of 
T3M]  U]^  party  to  acquire  a  lode  which  may  or  may 
not  exist,  of  which  he  has  no  knowledge.  Nor 
does  it  render  belief,  after  examination,  in  the 
existence  of  a  lode,  knowledge  of  the  fact 

There  may  be  diflSculty  in  determining 
whether  such  knowledge  in  a  given  case  was 
had;  but  between  mere  belief  and  knowledge 
Hiere  Is  a  wide  difference.  The  court  ooiud 
•ot  make  them  synonymous  by  its  charge  and 
thus  in  effect  incorporate  new  terms  into  the 
statute. 

Knowledge  of  the  existence  of  a  lode  ^^vvein 
within  the  boundaries  of  a  placer  claim  may  be 
obtained  from  its  outcrop  within  such  bound- 
aries; or  from  the  developments  of  the  placer 
claim  previous  to  the  application  for  a  patent; 
or  by  tae  tracing  of  the  vein  from  another  lode; 
*  or  perhaps  from  the  general  condition  and  de- 
velopments of  mining  ground  adjoining  the 
placer  daim.  It  may  ateo  be  obtained  from 
the  information  of  others  who  have  made  the 
necessary  explorations  to  ascertain  the  fact,  and 
perhaps  in  other  ways.  We  do  not  speak  of 
the  sufficiency  of  any  of  these  modes,  but  men- 
tion them  merely  to  show  that  such  knowledge 
may  be  had  without  making  hopes  and  beliefs 
on  the  subject  its  equivalent.  As  well  observed 
by  the  court,  when  the  case  was  here  before,  it 
is  better  that  all  questions  as  to  what  kind  of 
evidence  is  necessary,  and  we  may  add  suffi- 
cient, to  prove  the  uiowledge  required  by  the 
statute,  should  be  settled  as  uey  arise. 

For  the  errors  mentioned,  the  Judgment  mtut 
be  reverted,  and  the  ease  remanded  fifr  a  new 
trioL. 
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FREDERICK  rHERICHa 

(See  8.  a  Beporter's  ed.81fr-8aOi) 

Judgment  against  eoReetor,  haw  paid — when  a 
claim  against  the  Uv  d  States — who  may  re- 
eover — effect  ofpayvient, 

1.  Under  section  8280  of  the  Bevlsed  Statutes,  the 
CommiflBioner  of  the  Intemal  Revenue,  subject  to 
regulations  preecribed  by  the  Secretary  of  the 
Treasury,  is  authorized  on  appeal  to  him,  to  repay 
all  damages  and  costs  recoverod  acralnst  any  collect- 
or, In  any  suit  brought  a^rainst  him  by  reason  of 
anything  done  in  the  perfonnanoe  of  his  official 
duty. 

2.  When,  after  the  recovery  against  the  collector, 
he  appeals  to  the  Oommlssioner  of  Internal  Reve- 
nue,under  said  section,f  or  the  payment  of  the  Judg- 
ment, it  is  not  improper  to  consider  the  application 
as  one  for  the  payment  to  tbo  plaintiff  in  the  Judg- 
ment, and  such  payment  is  plainly  authorized  by 
said  section. 

8.  Where  both  the  Commissioner  and  Secretary 
of  the  Treasury  allowed  the  claim  to  the  plaintiff 
in  the  Judgment,  it  was  thus  created  a  claim  in  his 
favor  against  the  United  States,  and  he  is  entitled 
to  recover  the  amount  of  the  claim  in  the  court  of 

4.  The  payment  of  the  amount  of  the  Judgment 
would  satisfy  the  demand  of  the  Judgment  creditor 
against  the  united  States,  and  he  is  only  required 
to  enter  satisfaction  on  the  receipt  of  the  money : 
and  bis  suit  therefor,  based  upon  the  allowunoe  or 
the  claim,  is  sufflcient  agrconaont  on  his  part  to  re* 
ceive  the  amount  in  satisfaction  of  the  Judgment. 

[No.  658.] 
Submitted  Jan,  5, 1888.    Decided  Jan.  iS,  1888. 

APPEAL  from  a  jud^ent  of  the  Court  of 
Claims  in  favor  of  the  appellee,  for  the 
amount  of  a  judgment  recovered  against  a  col- 
lector of  internal  revenue  for  the  wrongful 
seizure  of  property.    Afirmed. 

Reported  below,  21  Ct.  CI.  16. 

The  case  is  fullv  stated  in  the  opinion. 

Messrs.  A.  H.  Garland*  AttyGen.,  andR. 
A.  Howard,  Asst.  Atty-Gen.,  for  appellant: 

A  suit  to  recover  upon  a  judgment  brought 
by  a  judgment  creditor  of  the  party  in  whose 
favor  it  was  rendered  is  without  Jiny  legal 
sanction. 

Freeman,  Judg.  g  487. 

Thouirh  the  judgment  was  rendered  hy  mis- 
take in  Coster's  name  instead  of  the  claimant's, 
he  could  not  recover  on  it. 

4  Wait,  Actions  &  Defenses,  186. 

Concurrent  conditions  are  mutual  conditions 
precedent. 

Anson.  Contracts,  289. 

The  allowance  was  to  Coster  and  for  his 
benefit,  not  for  the  benefit  of  the  judgment 
creditor. 

Dunnegan  v.  U.  8.  17  Ct.  CI.  247;  Nixon  v. 
U.  8.  18  Ct.  CI.  448. 

The  award  to  the  claimant  is  conclusive,  un- 
less it  be  impeached  iif  some  appropriate  form. 

Anson,  Contracts.  195-200  et  sea.;  XT.  8.  v. 
Kaufman,  96  U.  S.  567(24: 792);  Johnston  v.  U. 
S.  18  Ct.  CI.  217. 

Mr.  Edward  Salomon,  for  appellee: 

This  statute  does  not  direct  bv  whom  the  ap- 
peal or  claim  shall  be  made  to  the  commission- 
er, or  to  whom  payment  of  the  "damages  and 
costs  recovered"  shall  be  made. 

Dunnegan  v.  U.  8.  17  Ct.  CI.  247;  Nixon  ▼. 
U.  S.  18  Ct.  CI.  448. 
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The  proposed  allowaace  hj  the  commission- 
er, the  approval  of  the  Secretary  of  the  Treas- 
urer, and  the  certification  of  the  aUowance  of 
the  claim  of  the  judgment,  all  go  together  and 
must  he  construed  together. 

Dunnegan  v.  U,  8,  supra;  Sybrandt  y.  U,  8, 19 
Ct.  a.  461, 

The  court  of  claims  has  Jurisdiction. 

U.  8.  Beat  EstaU  8av.  Bank,  104  U.  S.  788 
(26:  908). 

Where  one  person  makes  a  promise  to  an- 
other for  the  benefit  of  a  third  person  that  third 
person  may  maintain  an  action  upon  it,  although 
ne  was  not  privy  to  the  consideration  of  such 
promise. 

Lawrence  v.  Fox,  20  N.  Y.  268;  Burrv,  Been, 
24  N.  Y.  178;  8eeor  v.  Lord,  8  Keyes,  525;  Ow- 
ter  V.  Albany,  48  N.  Y.  899,  410;  Arnold  v. 
Lyman,  17  Moss.  400;  HoUy.  Marston,ld.  575; 
BreiDcr  v.  Dyer,  7  Cusb.  887. 

The  contemporaneous  construction  of  those 
who  act  under  tlie  law,  and  carry  its  provisions 
into  effect,  is  entitled,  not  only  to  very  ercat  re- 
spect, but  sbould  be  allowed  to  turn  the  scale 
in  doubtful  cases. 

Edttards  v.  Darhy,  25  U.  8.  12  Wheat.  210 
(6:  604);  U,  8.  v.  Alexander,  79  U.  8.  12  WaU. 
177  (20:  881):  U,  8,  v.  Moore,  95  U.  8.  768  (24: 
T»9);  U.  8,  V.  Pugh,  99  U.  8.  265  (25:  822); 
Ilahn  V.  D.  8, 107  U.  S.  402  mi  527);  Brwon 
V.  U.  8  118  U.  8.  508  (28: 1079). 

It  is  not  necessary  that  the  petition  should 
contain  an  averment  of  the  satisfaction  of  the 
judgment  recovered  against  the  collector,  or 
that  the  claimant  bad  Men  or  was  ready  to  en- 
ter such  satisfaction  upon  pajrmentof  the  judg- 
ment. 

Little  V.  U,  5.  19  Ct  CL  881;  Arkanaae  Cot- 
ton Qtees,  12  Ct  CI.  642,  par.  xiii; Buritev.  U. 
8.  18  Ct.  a.  240. 

Mr,  Juetiee  Bl»tehford  delive^od  the  opin- 
ion of  the  court: 

This  is  an  appeal  by  the  United  States  from 
a  judgment  of  the  court  of  claims,  awarding  to 
Frederick  Frerichs  a  recovery  of  the  sum  of 
$10,180.81,  The  case  was  decided  by  that  court 
on  a  demurrer  to  the  petition,  alleging  that  suf- 
ficient facts  were  not  set  forth  to  constitute  a 
cause  of  action.  The  demurrer  was  overruled, 
and  the  defendants  declined  to  plead  further. 

The  facts  set  forth  in  the  petition  are  in  sub- 
stance as  follows:  On  the  28d  of  January, 
1878,  Frerichs  commenced  an  action  in  the 
Superior  Court  of  the  City  of  New  York  against 
one  Charles  R  Coster,  a  collector  of  internal 
revenue,  to  recover  damages  for  the  wrongful 
seizure  of  the  property  of  Frerichs  made  by 
Coster  on  May  22,  1876,  for  alleged  violations 
of  the  internal  revenue  laws.  The  action  was 
removed  by  Coster  into  the  Circuit  Court  of  the 
Uuited  States  for  the  Southern  District  of  New 
York.  Issue  was  joined!  and,  at  a  trial  before 
the  court  and  a  jury,  there  was  a  verdict  for  the 
plaintiff,  and  a  judgment  against  Coster,  on  the 
21st  of  January,  1^,  for  1 10,180.81  and  costs. 
On  the  24th  of  January,  18B5,  Coster  appealed 
to  the  Commissioner  of  Intemd  Revenue,  un- 
der section  8220  of  the  Revised  Statutes,  for  the 
Sayment  of  the  judgment.  On  the  27th  6f 
anoary,  1885,  the  Commissioner  of  Internal 
Revenue  addr^sed  a  letter  to  the  Secretair  of 
the  Treasury,  setting  forth  the  history  of  the 
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case.  By  this  letter  il  appeared  that  the 
original  seizure  of  the  prop^y  of  Freridis  was 
made  imder  the  direction  of  a  revenue  a^ent 
connected  with  the  ofilce  of  the  supervisor  of 
internal  revenue,  and  was,  on  the  same  day,  r^ 

gorted  to  the  District  Attorney  of  the  United 
tates  and  the  (commissioner  of  Internal  Rev- 
enue; that  a  suit  for  the  forfeiture  of  the  prop- 
erty was  immedif^ly  brought  in  the  Dis^ 
Court  of  the  United  States;  and  that,  in  June, 
1876,  the  Treasury  Department  instructed  th« 
district  attorney  to  dismiss  the  proceeding  for 
forfeiture  and  to  receive  a  certificate  of  prolix 
able  cause  of  seizure  and  a  waiver  of  any  claim 
for  damages.    The  district  attorney,  as  a  con- 
dition of  releasing  the  property,  required  thtt 
Frerichs  should  ngn  a  certificate  of  probable 
cause.    Frerichs'  counsel  replied  that,  while 
he  was  wiUing  to  waive  damages,  he  vras  not 
willing  to  siga  a  paper  which  would  confess 
that  the  oflSoers  of  the  Government  had  a  right 
to  seize  the  propertv.  Nothing  being  done,  the 
seizure  case  proceeded  to  trial,  and  resulted  In 
a  judgment  In  favor  of  Frerichs,  on  the  14th  of 
May,  1877,  and  an  award  of  a  return  to  him  of 
the  seized  property.    The  district  court,  on 
December  18,  1877,  denied  a  motion  made  on 
the  part  of  the  United  States  for  a  certificate 
that  there  was  reasonable  cause  of  seizure.    On 
the  81st  of  July,  1879,  on  a  writ  of  error  taken    r 
by  the  United  States,  the  circuit  court  afiirmed 
the  judgment  dismissing  the  information  and 
the  order  denying  the  motion  for  a  certificate  of 
reasonable  cause  of  seizure.    The  United  States 
sued  out  a  writ  of  error  from  this  court  to  re- 
view the  proceedinffs  in  the  circuit  court,  and 
raised  the  question  here,  U.  A  v.  Abattoir  Piace, 
106  U.  8.  160  [27: 128],  that  there  was  error  In 
refusing  to  grant  a  certificate  of  reasonable 
cause  of  seizure.    This  court  held  that  the  ac- 
tion of  the  district  court  on  the  motion  could 
not  be  reviewed,  either  by  the  circuit  coart  or 
by  this  court    In  the  suit  brought  by  Frerichs 
against  Coster,  the  circuit  court  was  asked  to 
grant  a  certificate  of  probable  cause  of  seizure, 
but  refused  to  do  so.    After  reviewing  the 
various  proceedings,  the  Commissioner  of  Ib- 
temal  Revenue  stated  tp  the  Secretary  of  the 
Treasury  that  he  proposed  to  allow  t6e  claim 
for  $10, 180.81,  *to  be  paid  to  Frederick  Fre- 
richs upon  due  entry  of  satisfaction  of  the  aaid 
Judgment"    On  the  29th  of  January,  1885,  the 
Tr^ury  Department  decided  that,  under  sec- 
tion 8220  of  the  Revised  Statutes,  the  Commis- 
sioner of  Internal  Revenue  hadauthority»  with 
the  approval  of  the  Secretary  of  the  Treasury, 
to  mase  the  proposed  payment  without  snj 
certificate  from  the  court  of  probable  cause  of 
seizure,  inasmuch  as  that  section  providcMi  as 
follows:    "Sec.  8220.    The  CommlssloDer  of 
Internal  Revenue,  subject  to  regulations  px^e- 
scribed  by  the  SecnUury  of  the  Treasury,  la 
authorized,  on  appeal  to  him  made,  to  rraiit, 
refund,  and  pay  back  all  taxes  erroneously  or 
Illegally  assessed  or  collected,  all  penalties  col- 
lected without  authority,  and  all  taxes  thaX  mp- 
pear  to  be  unjustly  assessed  or  excessive  in 
amount,  or  In  any  manner  wrongfully  coUecV 
ed;  also  to  repay  to  any  collector  or  deputy  ool- 
lector  the  full  amount  of  such  sums  of  mooey 
as  may  be  recovered  against  him  In  any  ootnrt, 
for  any  Internal  taxes  collected  by  hiin«  'vritfa 
the  costs  and  expenses  of  suit;  also  all  damsi^ea 
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And  costs  recoyered  against  any  assessor,  assist- 
ant assessor,  ooUector,  deputy  collector,  or  in- 
spector, in  any  suit  brought  against  him  by 
reason  of  anything  done  in  me  due  performance 
of  bis  oflSciiu  duty."  On  the  Slst  of  January, 
1886,  the  Secretary  of  the  Treasury  addressed 
a  letter  to  the  Commissioner  of  Internal  Reve- 
nue, stating  that  he  approved  of  the  proposal 
of  the  commissioner  "  to  allow  the  claim  for 
$10,180.81,  to  be  paid  to  Frederick  Frerichs  up- 
on the  due  entry  of  satisfaction  of  the  said  judg- 
ment." On  the  same  day.  the  commissiooer 
certified  that  the  claim  for  that  amount  had 
been  examined  and  allowed.  On  the  second  of 
February,  1885,  the  Fifth  Auditor  of  the  Treas- 
ury Deiwrtment  certified  to  the  First  Comptrol- 
ler of  the  Treasury  that  he  had  examined  and 
adjusted  an  account  between  the  United  States 
and  the  Commissioner  of  Internal  Revenue,  and 
found  that  the  sum  of  $10,180.81  was  due  from 
the  United  States  for  the  payment  of  the  judg- 
ment against  Coster,  p^ble  to  Frerichs.  On 
the  10th  of  February,  1^5,  the  First  Comptrol- 
ler of  the  Treasury  dlsaUowed  the  claim,  and 
no  part  of  it  has  ever  been  paid. 

The  petition  to  the  court  of  claims  states  that 
the  claim  is  founded  upon  section  8220,  and 
upon  the  fact  that  it  has  been  allowed  and  cer- 
tified to  be  paid  bv  the  Commissioner  of  Inter- 
nal Revenue,  with  the  approval  aforesaid  of 
the  Secretary  of  the  Treasury. 

In  the  opinion  of  the  court  of  claims  deliv- 
ered in  the  present  case  (21  Ct  CI.  16),  it  is 
stated  that  the  First  Comptroller  disallowed  the 
claim  "  for  the  reason  that  there  was  no  certifi- 
cate of  probable  cause  issued  and  not  sufficient 
evidence  that  the  seizure  was  justified."  The 
court  of  claims  held  that  the  proper  party  was 
entitled  to  recover  the  amount  of  tne  claim, 
and  that,  as  between  Frerichs  and  Coster,  Fre- 
richs was  the  proper  party. 

It  is  contended  for  the  United  States  that 
Coster,  and  not  Frerichs,  was  the  proper  party  to 
recover  the  amount  of  this  claim,  and  that  Fre- 
richs has  not  alle^  that  he  has  satisfied  the 
judgment,  nor  his  readiness  to  satisfy  it  on 
payment  of  the  amount;  and  it  is  urs^  that 
the  award  of  the  Commissioner  of  Internal 
Revenue  was  made  in  favor  of  Coster,  under 
the  provi!>ions  of  section  8220,  upon  the  appli- 
cation of  Coster. 

It  is  true  that  the  petition  alleges  that  Coster 
applied  for  the  payment  of  the  judgment;  but 
this  is  entirely  consistent  with  the  payment  of 
the  judgment  to  Frerichs,  inasmuch  as  the  pe- 
tition alleges  that  the  judgment  is  wholly  un- 
paid. Section  8220  provides  that  the  Commis- 
sioner of  Internal  Revenue,  subject  to  regula- 
tions prescribed  by  the  Secretary  of  the  Treas- 
ury, is  authorized,  on  appeal  to  him  made,  to 
repay  all  damages  and  costs  recovered  against 
any  collector  in  any  suit  brought  against  him 
by  reason  of  anythiDg  done  in  the  due  per- 
formance of  his  official  duty.  When,  after  the 
recovery  against  the  collector  for  such  damages 
and  costs,  he  appeals  to  the  Commissioner  of 
Internal  Revenue,  under  section  8220,  for  the 
payment  of  the  jud.^mcnt,  it  is  not  improper 
to  consider  the  application  as  one  for  the  pay- 
ment to  the  plainti£f  in  the  ludgment.  Such 
payment  is  plainly  autborizea  by  section  8220; 
and  it  is  apparent  upon  the  papers  above  re- 
cited, that  both  the  Commissioner  and  the  Sec- 
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retary  of  theTreatnur  allowed  the  daim,  to  be 
pdd  to  Frerichs,  as  aid  also  the  fifth  auditor. 
The  claim  was  tiius  created  as  a  claim  in  favor 
of  Frerichs  against  the  United  States;  and  it 
would  be  a  mere  circuity  to  pay  the  amount  to 
Coster  when  Frerichs  is  the  real  creditor  of  the 
United  States,  and  when  the  payment  directly 
to  Frerichs  by  the  United  States  would  render 
it  certain  that  Frerichs  would  receive  the  money 
and  could  thereupon  enter  a  sati^action  of  the 
judgment.  It  may  be  added  that  as  section 
8220,  in  its  first  clause,  provides  for  the  refund- 
ing of  taxes  and  penalties  to  the  person  from 
whom  thev  are  collected,  that  is,  to  the  person 
to  whom  the  moneys  so  to  be  refunded  are  due. 
it  is  in  harmony  with  such  provision  that  the 
moneys  and  damages  to  be  repaid  under  the 
second  and  thbxl  clauses  should  be  paid  to  the 
person  who  recovers  the  judgment  for  them, 
if  the  judgment  is  not  paid  by  the  defendant. 

It  is  stated  in  the  opinion  of  the  court  of 
claims  in  this  case,  that  it  has  been  the  uniform 
practice  of  the  Commissioner  of  Internal  Rev- 
enue and  the  Secretary  of  the  Treasury,  from 
the  first  enactment  of  the  refunding;  statute,  to 
make  allowance,  in  cases  of  this  character,  to 
the  judgment  creditor,  "and  not  to  require 
the  collector  first  to  pa^  the  same  out  of  his 
own  money,  and  then  himself  to  apply  for  re- 
payment from  the  public  treasury.'^ 

It  is  objected  that  Frerichs  has  not  agreed 
to  receive  the  amount  in  satisfaction  oi  his 
ludgment  against  Coster.  But  the  averment 
in  the  petition,  that  the  proposal  of  the  com- 
missioner, which  was  approved  by  the  Secre- 
laiy  of  the  Treasury,  was  a  proposal  to  allow 
the  claim  to  be  paid  to  Frerichs  upon  due  entry 
of  satisfaction  of  the  judgment,  is  an  adoption 
by  Frerichs  of  the  terms  upon  which  the  al- 
lowance was  made,  and  is  in  substance,  an 
agreement  by  Frerichs  to  receive  the  amount 
in  iatisfoction  of  the  judraient.  Nothing  more 
could  be  required  of  riericbs,  under  the 
award,  than  to  enter  satisfaction  of  the  ludg- 
ment simultaneously  with  the  receipt  or  the 
money. 

The  payment  of  the  amount  of  the  judg- 
ment would  ipso  facto  satisfy  the  demand  of 
Frerichs  against  the  United  States,  because  it  is 
provided  by  section  1092  of  the  Revised  Stat- 
utes that  "the  payment  of  the  amount  due  by 
any  judgment  of  the  court  of  claims,  and  of 
any  interest  thereon  allowed  by  law."  **  shall 
be  a  full  discharge  to  the  United  States  of  all 
claim  and  demand  touching  any  of  the  matters 
involved  in  the  controversy." 

The  judgment  of  the  Court  of  Olaimi  i$  of- 
jZrmed, 


UNITED  STATES,  Appt., 
c. 

JOHN  BOND. 

(See  S,  C.  BepoTter*8  ed.  801-808L) 

A  private  of  the  marine  oorps,  who  was  one  of 
the  marines  who  oompoeed  the  organization  known 
as  the  *'  Marine  Band,**  and  who  performed  on  the 
capitol  grounds  and  on  the  President's  grounds  un- 
der proper  orders,  is  entitled  to  receive  the  addi- 
tional pay  provided  by  section  1818  of  the  Bevisec 
Statutes. 

[No.  657.] 

SubmiUed  Jan,  9, 1888.    Decided  Jan.  iS,  1888. 
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APPEAL  from  a  judgment  of  the  Court  of 
Claims,  awarding  the  appellee  additional 
pay.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Jdessrs,  A.  H.  6arl»nd,  Atty-Oen.,  and 
Felix  Brannigan,  Asai,  Atty,,  for  appellant: 

In  section  1618,  Revised  Statutes,  the  words 
''noncommissioned  officers"  and  "privates" 
are  an  inadvertence,  a  misdescription  of  the 
membership  of  the  band;  and  can  have  no  ef- 
fect to  enlarge  the  membership  of  the  band,  as 
against  the  express  provision  in  section  1696, 
which  prescribes  "thirty  musicians  for  a 
band." 

Bac.  Max.  96,  reg.  25;  59  reg.  181;  1  Mack- 
eld.  Civ.  Law,  169,  J  175;  List.  3, 20, 80;  Sliore 
V.  Wilson,  9  OL  &  Fin.  655-667;  Taylor,  Law 
of  Ev.  §§  1057-1092;  U.  &  v.  Freeman,  44  U. 
8.  8  How.  656  (11:724). 

The  court  takes  judicial  notice  of  the  Navy 
Reirister 

U.  8.  V.  PhUbrick,  120  U.  8.  62  (80:659}. 

The  old  law  is  a  valuable  source  of  informa- 
tion as  to  the  meaning  of  the  language  used  in 
the  revision. 

a,  8.  V.  B&ioen,  100  U.  8.  508  (25:681);  Taylor 
y.  Delancy,  2  Caines,  Cas.  140. 

Mere  change  of  phraseology  shall  not  be 
deemed  or  construed  a  change  m  the  law. 

Tatet^  Case,  4  Johns.  817;  Burnham  v.  Stety- 
eiis,  88  N.  H.  247;  Ash  v.  Ash,  9  Ohio  8t  888; 
Conger  v.  Barker,  11  Ohio  St.  1;  Crosswell  v. 
Crane,  7  Barb.  191;  EnnisY. Crump,  6  Tex.  84; 
Dominiek  y.  Micheal,  4  Sandf .  874;  OoodeU  v. 
Jackson,  20  Johns.  722;  ThertatY,  ffart,  2m\\, 
880;  Hoffman  v.  Delihanty,  18  Abb.  Pr.  888;  Re 
Brown,  21  Wend.  816;  Allen  y,  Ramsey,  1  Met 
(Ky.)e35. 

Contemporaneous  exposition  of  a  law  by  of- 
ficers  who  were  required  to  construe  and  apply 
its  provisions  is  entitled  to  weight 

U,  8.  V.  Philbriek,  supra;  U.  8,  y.  BUI,  120 
U.  8. 169  (30:627);  Viterbo  v.  Friedlander,  Id. 
707  (80;776);  U.  8.  Ora/iam,  110  U.  8.  219 
(28:  126);  U.  8.  v.  Temple,  105  U.  8.  97  (26: 
967). 

Mr,  James  E.  Padg^ett,  for  appellee. 

Mr,  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judgment  of  the 
court  of  claims  awarding  to  Jonn  Bond,  the 
appellee,  the  sum  of  $72.27. 

The  following  facts  were  found  by  that  court, 
upon  which  this  Judgment  was  rendered  in 
favor  of  the  claimant,  and  from  which  the  pres- 
ent appeal  is  taken: 

"  Claimant  enlisted  in  the  United  States  Ma- 
rine Corps  at  the  marine  barracks,  Washington, 
D.  C,  October  29,  1879,  as  a  private,  was  as- 
signed to  duty  with  the  marine  band  at  the 
time  of  his  enlistment,  and  remdned  and  per- 
formed duty  with  the  band  as  a  private  from 
that  time  until  May  1,  1881,  when  he  was 
rated  as  a  musician.  Prior  to  this  last  men- 
tioned  date  he  was  &t  no  time  rated  as  a  mu- 
sician, although  playing  in  the  band. 

Between  the  date  of  enlistment  and  May  1, 
1881,  the  organization  known  as  the  marine 
band  performed,  under  proper  order,  on  the 
capitol  grounds  and  on  the  President's  ^rounds. 
Prior  to  May  1, 1881,  claimant  reoeived  no  ad- 
ditional compensation  for  such  service." 
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Section  1618  of  the  Revised  Statutes  reads  ai 
follows: 

"  The  marines  who  compose  the  corps  of  mu- 
sicians known  as  the  'Marine  Band  shall  be 
entitled  to  receive  at  the  rate  of  four  dollars  a 
month  each  in  addition  to  their  pay  as  non- 
commissioned officers,  musicians,  or  privates  of 
the  marine  corps,  so  long  as  they  shall  perform, 
by  order  of  the  secretary  of  the  navy  or  other 
superior  officer,  on  the  capitol  grounds  or  the 
President's  grounds." 

In  the  opinion  of  the  court  of  claims  it  is    r^t 
said  that^  ^ 

"  The  claimant  was  a  '  private  of  the  marine 
corps.'  fie  was  one  of  the  marines  who  oom« 
posed  the  organization  known  as  the  '  Marloe 
Band.'  He  performed  on  the  capitol  grounds 
and  on  the  I^resident's  grounds,  under  |Mt>per 
order;  and,  thus  falling  within  the  phraseology 
of  the  statute,  he  shoum  have  received  the  m- 
diUonal  pay. " 

In  this  statement  we  entirely  concur,  and  see 
noreasonto  disturb  the  Judgment  qf  the  court, 
which  is  accordingly  affirmed^ 


UNION  MUTUAL    LIFE  IN8URANCB 
COMPANY  OP  MAINE,  Plff.  in  Err,. 

ELECTA  L.  WATBRa 

(See  8. 0.  Beporter^  ed.  809, 89QD 

Upon  stipalatJon  between  the  parties,  the  jady- 
ment  in  tills  action  is  reversed,  costs  of  this  oourt 
to  be  paid  by  the  plaintiff  in  error,  and  causa  re- 
manded, wito  iDstruotloDS  to  proceed  in  accordance 
with  stipulation. 

[No.  856.] 
Submitted  Jan,  2S,  1888,  Decided  Jan,  tS,  ISCfL 

rl  EBROR  to  the  Circuit  Court  of  the  United 
8tates  for  the  Northern  District  of  Ohio. 
Reversed, 
Mr,  J.  O.  Winship*  for  plaintiff  in  error. 
Mr,  J«  H.  Hoyt»  for  defendant  in  error. 

Mr,  Chitf  Justice  Waite  delivered  the  opin- 
ion  of  the  court: 

In  this  case  the  parties  have  stipulated  as  f  ol- 
lows: 

"The  controversjT  between  the  parties  here> 
to,  having  been  amicably  adjusted,  it  is  now 
stipulated  and  agreed  between  us  that  as  to  th£ 
proceedings  now  pending  in  the  8upreme  Court 
of  the  United  States,  docketed  as  case  No.  856, 
wherein  the  Union  Mutual  Life  Insurance  Co. 
of  Maine  is  plaintiff  in  error,  and  Electa  La. 
Waters  is  defendant  in  error,  an  entry  shall  be 
made  by  said  court,  as  upon  the  trial  thereof, 
that  the  judgment  of  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Ohio, 
Eastern  Division,  shall  be  reversed,  and  Uie 
said  cause  remanded  to  the  circuit  court,  and  a 
judgment  be  entered  against  said  defendant  f or 
costs  herein,  and  that  said  mandate  shall  be  is- 
sued at  once." 

It  is  thertfore^  on  motion,  ordered  that  th^ 
judgment  be,  and  the  same  is  hereby,  fyoersad, 
costs  in  this  court  to  be  paid  by  thejiaintiff  ««% 
error,  and  the  cause  remanded,  with  inatr^e^^ 
tions  to  proceed  in  accordance  with  suA  st^om^ 
lation, 
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EDWARD  0.  MARSHALL  et  al.,  Adnun. 
,  ol  Elibha  G.  MABftHATiTi,  Deceased,  Apptt., 

V, 

UNITED  STATEa 
(See  B.  a  Bepoiter^i  ed  801-800.) 
Faif  of  colonel  on  retired  Utt, 

A  oolanel  on  the  retired  list  of  the  Army*  to  enti- 
tled only  to  receive  76  per  centnm  of  the  pay  of  hto 
rank  on  the  active  list,  and  te  not  entitled  u>  reoeive. 
In  addition  thereto;,  longevity  increased  pay  under 
aeotlon  120  of  the  Revised  Statutes. 

[No.  818.] 
SubmiUed  Jan.  5, 1888,  Decided  Jan.  gS,  1888. 

APPEAL  from  a  Judgment  of  the  Ck>tirt  of 
Claims,  dismissing  appeUants*  petition  for 
increased  pay,  aUeged  to  be  due  their  intestate 
as  colonel  on  the  retired  list  of  the  army. 

The  facts  are  stated  io  the  opinion. 

Mr.  R.  B.  Warden*  for  appellants: 

The  decision  of  the  court  of  claims  in  this 
ease  was  a  mere  reaffirmation  of  the  case  of 
Bob&rU  T.  U,  8.  10  Ct.  CL  288. 

In  U.  a.  ▼.  Tyler,  105  U.  8.  244  (26:985).  the 
rapreme  court  held  that  retired  officers  of  the 
army  are  entitled  to  the  percentage  increase 
pay  provided  for  commissioned  officers  of  the 
army  by  section  1262,  R.  8. 

Meeere.  A.  H.  Garland,  Atty-Oen.,  Robt. 
A.  Howard,  Aaet.  Atty-Qen.,  and  F.  P. 
Deweea,  Aut.  Atty.,  for  appeUeo: 

Claimants  contend  that  although  by  their  e^ 
timate  a  retired  colonel  should  receive  more 
than  75  per  centum  of  the  current  pay  of  an 
officer  of  same  length  of  service  on  the  active 
list,  he  would  be  entitled  thereto  because  the 
pay  received  by  him  would  not  exceed  the 
maximum  amoimt  of  $4,5001 

This  contention  has  already  been  twice  de- 
cided adversely  to  the  claimants. 

BoberUY.  U.S.lOCt.  CL283;  TyUrY.  U.  8. 
16  Ct  CL  286. 

ifr.  Juitiee  Harlan  delivered  the  opinion 
of  the  court: 
Elisha  Q.  Marshall,  the  intestate  of  the  ap- 

Jellants,  served  as  a  cadet  from  July  1, 1845,  to 
uly  1, 1850;  was  in  the  active  service  of  the 
army,  in  different  positions,  from  the  latter 
date  tmtU  September  11, 1867,  when  he  was 
placed  on  the  retired  Ust,  with  the  rank  of  colo- 
nel, and  thereafter  served  continuously,  until 
April  11, 1882,  on  the  retired  list  of  the  army. 
The  clahn  inade  by  his  administrators  is  that 
••  the  pay  of  his  grade,  as  provided  by  law," 
is  $2,025,  and  that  he  was  entitled,  from  and 
after  July  1, 1870,  to  40  per  cent  on  that  sum 
for  length  of  service— in  all,  to  the  sum  of 
$8,675  per  annum;  whereas,  he  was  only  al- 
lowed and  paid  the  sum  of  $8,875  per  annum, 
or  75  per  centum  of  the  maximum  pay  of  a 
colonel  in  active  service. 

The  following  sections  of  the  Revised  Stat- 
utes were  brought  forward  from  the  Act  of 
Congress,  approved  July  15, 1870,  entitled  "An 
Act  Making  Appropriauons  for  the  Support  of 
the  Army  for  the  Year  Ending  June  80, 1871, 
and  for  Other  Purposes,"  16  Stat,  at  L.  815- 
820. 
*'  Sec  1261.  The  officers  of  the  army  shall  be 
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entitled  to  the  pay  herein  stated  after  their  re- 
spectiya  designations;  •  •  *  colonel:  three 
thousand  five  nundred  dollars  a  year.  •  •  * 

"Sec  1262.  There  shall  be  allowed  and  paid 
to  each  conunissioned  officer  below  the  raiik  of 
brigadier-general,  including  chaplains  and 
others  having  assimilated  rank  or  pay,  10  per 
centum  of  their  current  yearly  pay  for  each 
term  of  five  years  of  service. 

"  Sec  12^.  The  total  amount  of  such  in- 
crease for  length  of  seorvice  shall  in  no  case  ex- 
ceed 40  per  centum  on  the  yearly  pay  of  the 
grade  as  provided  by  law." 

^'  Sec  1267.  In  no  case  shall  the  pay  of  a 
colonel  exceed  four  thousand  five  hundred  dol-    [393] 
lars  a  year,  or  the  pay  of  a  lieutenant-colonel 
exceed  four  thousand  dollars  a  year." 

"Sec.  1274.  Officers  retired  from  active  serv- 
ice shall  receive  75  per  centum  of  the  pay  of 
the  rank  upon  which  they  are  retired." 

The  contention  in  behalf  of 'the  appellants  is 
that  under  section  1274  a  colonel  upon  being 
retired  should  receive  75  per  centum  of  the  pay 
of  his  rank  or  grade  on  the  active  list,  ana  in 
addition  thereto,  such  longevity  increase  pay 
as  length  of  service  shall  entitle  him  to  under 
section  1262,  without  regard  to  what  his  cur- 
rent pay  might  have  l)een  had  he  remained  on 
the  active  list  It  is  insisted  that  Colonel  Mar- 
shall was  entitled  to  receive,  after  five  years' 
service  from  July  1, 1870,  $2,887.50;  that  is, 
$2,625,  or  75  per  centum  of  the  colonels'  grade 
pay  of  $8,500,  and  $262.50,  or  10  ner  centum 
of  his  current  yearly  pay  during  that  period; 
and,  upon  the  same  basis,  $8,176.25  after  ten 
years  of  service;  $8,498.87,  after  fifteen  years 
of  service:  and  $8,675  after  twenty  years  of 
service — the  increase  stopping  at  the  last  sum, 
by  reason  of  the  provision  in  section  1268,  that 
the  total  amoimt  of  longevity  increase  shall  not 
exceed  40  per  cent  of  the  yearly  pay  of  the 
grade. 

The  construction  of  the  statutes  which  this 
view  would  requti^e  cannot  be  sustained.  When 
it  is  providcKi,  in  respect  to  officers  in  active 
service  that  in  no  case  shall  the  "pay  of  a  colonel 
exceed  four  thousand  five  hundred  dollars  a 
year,"  and  that  "officers  retired  from  active 
service  shall  receive  75  per  centum  of  the  pay 
of  the  rank  upon  which  they  are  retired,"  there 
is  no  room  leit  for  construction.  Colonel  Mar- 
shall was  retired  upon  the  rank  of  colonel. 
The  annual  maximum  pay  of  that  rank  was 
and  is  $4,500.  He  received  75  per  centum  of 
that  maximum  pay,  and,  therefore,  received 
all  that  Congress  authorized  to  be  paid  to  him 
as  a  colonel  on  the  retired  list 

JttdffiMtU  affirmed. 


HOWARD  0.  CHAPIN,  Flf.  in  Err.. 

V. 

JOSEPHINE  P.  STREETER,  Exrx.  of 
Jambb  Strbbteb,  Deceased. 

(See  8,0.  Beporter^s  ed.  800-864.) 

Taxee  onpartnenhip  property—duty  qfpt^rtnsr 
topay—effeet  of  nonpayment. 

1.  It  is  the  duty  of  a  partner,  who  is  in  possenlon 
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2.  Where  one  partner  rented  of  his  copartner  his 
undivided  half  of  the  partnership  property,  and 
paid  his  own  half  of  the  taxes  thereon,  and  sulrered 
the  ondiylded  half  of  the  property  to  be  sold  for 
the  taxes  of  the  copartner,  and  afterwards  rented 
the  undivided  half  of  the  property  so  sold  from  the 
purchaser  at  the  tax  sale,  ne  cannot  be  allowed  the 
amount  he  has  paid  to  such  purchaser  for  rent,  in 
an  action  brought  by  the  copartner  on  the  original 
lease  to  recover  the  rent  due  thereon. 

8.  The  partner  thus  in  poawssion  of  the  property 
and  in  the  use  of  it  was  not  disoharged  from  Us  ob- 
ligation to  the  county  to  pay  the  taxes  levied  on 
the  property,  by  the  statements  of  his  copartner 
that,  if  ne  paid  the  copartner^  half  of  the  taxes, 
the  latter  would  not  allow  the  same  to  him  in  their 
transactions  as  partners,  nor  repay  him. 

[No.  222.] 
Submitted  Jan,  4, 1S88.    thddedJan.  tS,  1888. 

P7  ERROR  to  the  Circuit  Ck>iirt  of  Uie  United 
States  for  the  District  of  Ck>lorado»  to  review 
a  judgment  against  the  plaintiff  in  error  for 
rent.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  L.  C.  Rockwell,  for  plaintiff  in  er- 
ror: 

One  tenant  in  common  may  pay  his  own  ali- 
quot part  of  the  taxes  and  then,  if  the  property 
is  sola  for  the  other  part  of  the  taxes,  he  may 
buy  his  cotenant's  interest. 

Freeman,  Cotenancy  A  Partition,  §  158;  Pioffe 
▼.  Webster,  8  Mich.  268,  265;  Butter  ▼.  Porter, 
18  Mich.  292;  Broker  ▼.  Detereaux,  8  Paige, 
518;  Bankmdorff  v.  Taylor,  29  U.  8.  4  Pet.  Wl 
(7: 886). 

Mr.  Sam*  P.  Rose*  for  defendant  in  er> 
for: 

The  firm,  and  not  the  individual  members, 
is  to  be  considered  the  owner  of  its  property 
for  the  purposes  of  the  statute  in  regard  to 
taxes. 

StockweUv.  Brewer,  59  Me.  286;  iStotov.  Air- 
*«\  84  N.  J.  L.  71. 

Bales  of  a  different  or  a  less  interest  than  that 
of  which  the  judgment  debtor  was  seised,  have 
in  several  cases  been  adjudged  to  be  void. 

Freeman,  Void  Judicial  Sales,  §  86;  Qordim 
V.  Lewie,  1  8umn.  525;  Brown  v.  Clifford,  88 
Me.  210. 

It  is  doubtful  whether  a  sale  of  an  undivided 
interest  in  lands,  based  upon  an  assessment  of 
the  entire  estate,  could  be  under  any  circum- 
stances upheld  in  the  absence  of  express  statute 
authority  for  such  a  proceeding. 

See  Cooley,  Taxation,  2d  ed.  498;  Roberts  v. 
Chan  lYn  Pen,  28  Cal.  259:  Oragin  v.  Henry, 
40  Iowa,  168. 

A  firm,  and  each  partner  jointly  with  all  the 
others,  is  liable  for  the  firm  tax  and  every  part 
it. 

Meyer  v.  Dubuaue  County,  49  Iowa,  198. 

Taxes  may  be  imposed  on  a  firm  in  the  firm 
name. 

Hubbarditon  Lumber  Co.  v.  Covert,  85  Mich. 
260. 

The  firm,  for  the  purposes  of  taxation,  con- 
tinues to  exist  until  its  imairs  are  wound  up,  or 
until  the  firm  property  is  disposed  of. 

Oliver  Y.  Lynn,  180  Mass.  148. 

The  detention  of  the  property  for  a  longer 
time  than  the  specified  ten  days  renders  tne 
treasurer  a  trespasser  ab  initio,  and  sale  made 
after  that  time  is  void. 

Braekett  v.  Ft'ntn^,  49  Me.  856;  Pierce  y, 
Benjamin,  14  Pick.  856;  Noyee  v.  HaverhiU,  11 
Cush.  888. 
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Mr.  Justice  Killer  delivered  the  opinion  <tf 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Col- 
orado. 

James  Streeter,  who  was  plaintiff  below,  r^' 
covered  a  ludgment  against  Howard  C.  Cha- 
pin^  the  aefendant  below,  for  the  sum  of 
$7,118.44.  The  case  was  tried  by  a  jury,  and 
Uie  court  instructed  them  to  find  lor  the  plaint* 
iff.  To  this  instruction  the  exception  was  taken 
upon  which  the  case  turns  here. 

It  appears  from  the  bill  of  exceptions  that  in 
the  years  1880  and  1881  the  plaintiff  and  defend-  w^ 
ant  were  copartners  in  the  business  of  keeping  ^ 
the  Clarendon  Hotel  in  Leadville,  Lake  County, 
Colorado,  each  owning  an  undivided  one  half 
of  the  hotel  and  the  furniture  and  personal 
propertv  therein;  that  on  the  81st  day  of  Octo- 
ber, 18ol,  this  partnership  was  dissolved,  and 
the  defendant  rented  of  the  plaintiff  the  undi- 
vided half  of  this  hotel  and  the  furniture  and 
personalproperty  therein,  for  the  term  of  two 
years.  This  contract  was  evidenced  br  a  writ- 
ten instrument,  which  was  introduced  at  the 
trial;  and  by  other  evidence  it  was  shown  on 
the  part  of  the  plaintiff  that  at  that  time  tliere 
remained  due  and  unpaid,  for  rent  and  interest 
on  the  several  installments  as  they  became  due. 
the  sum  of  $7,118.44.  The  defendant  offered 
evidence  to  show  that  on  the  first  day  of  May, 
1882,  the  plaintiff  and  defendant  "were  indebt- 
ed to  the  County  of  Lake,  for  taxes  assessed 
against  them  on  their  joint  property,  to  wit,  the 
said  hotel  property  and  furniture,  for  the  years 
1880  and  1881,  the  sum  of  six  hundred  and  thir- 
ty doUars. 

"That,  to  satisfy  the  sum  of  three  husdied 
and  fifteen  dollars  of  said  taxes  and  the  costs  of 
aal^,  the  treasurer  of  said  Lake  County  dis- 
trained, advertised,  and  sold  the  undivided  one 
half  of  the  furniture  and  other  personal  prop- 
erty in  and  about  the  said  hotel,  owned  by  tto 
said  Streeter  and  Chapin^intly.'' 

At  that  sale  one  John  W.  Jacque  purchased 
the  undivided  one  half  of  this  furniture  and 
other  personal  property  in  and  about  the  hotel* 
owned  by  said  Streeter  and  Chapin  jointly,  for 
$106,  which  was  paid  by  him  to  the  countj- 
treasurer. 

It  further  appeared  that  previous  to  sodi  dis- 
traint and  sale  Chapin,  the  defendant,  had  paid 
said  treasurer  one  half  of  the  amount  of  $690" 
assessed  against  the  property.    The  advertise- 
ment of  the  sale  is  copied  in  full  in  the  bill  al 
exceptions.    The  most  important  part  of  it  is- 
the  notice  by  the  treasurer  of  Lake  County  thmt 
he  distrained  the  personal  propertv  of  Streeter 
for  delinquent  personal  taxes,  ana  would  sell 
the  same  on  the  16th  day  of  May,  1882,  at  the 
Clarendon  Hotel,  in  the  City  of  Leadville,  or 
so  much  thereof  as  would  be  necessary  to  satis> 
fy  the  sum  of  $815.90.    The  property  was  de- 
scribed as  the  furniture  of  sixtv-nve  bedroom» 
in  that  hotel,  consisting  of  beds  and  beddin^^        t 
chairs,  washstands^  bureaus,  and  carpets  in  eaclk       ' 
room ;  also  the  furniture  of  thirty-two  bedrooaiA- 
in  the  Tabor  Opera  House  building,  on  the  a]>> 
per  floor,  three  oilliard  tables  and  fixtures,  bu^ 
fixtures,  other  office  and  kitchen  furniture,  antl 
all  tlM  other  perwnal  property  of  Stieeler  li^ 
tiiose  buildings. 

The  defendant  also  proved  thatheafierwswl^ 
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mated  the  undiTlded  one  half  of  the  property 
lo  sold  from  Jscque  at  the  rate  of  |275  per 
month,  and  that  nom  the  thne  of  the  sale  until 
this  suit  was  brought  such  rent  amounted  to  the 
sum  of  $5,676. 

The  defendant  also  offered  to  prove  by  his 
own  statement  that  prior  to  the  sale  of  this 

Property  for  taxes,  Btreeter  frequently  notified 
im  not  to  pay  any  taxes  on  ms  part  of  the 
property  owned  by  them  in  conunon,  either 
real  or  personal,  and  tliat  he  had  declared  that 
if  he  did  pay  such  taxes  on  his  half  of  the  prop- 
erty, he  would  not  allow  it  to  him  in  their 
transactions  as  partners,  nor  would  he  pay  it 
to  him;  but  the  court  refused  to  allow  the  in- 
troduction of  this  testimony. 

Tliis  being  all  the  evidence,  the  court  charged 
the  jury  that  the  plaintiff  was  entitled  to  re- 
cover the  rent  according  to  the  contract,  as  to 
tbe  amount  of  which  there  was  no  controversy. 
They  were,  therefore,  directed  to  find  a  verdict 
for  the  sum  of  $7,118.44,  which  was  done. 

It  was  the  duty  of  Chapin,  who  was  in  pos- 
session of  the  property  and  in  use  of  it  at  the 
time,  to  have  pdd  the  taxes.  The  $816  of 
taxes  for  wbich  the  distraint  was  made  was, 
notwithstanding  the  payment  of  one  half  of  the 
original  amount  by  Chapin,  a  Joint  liability 
upon  the  property  of  the  firm.  So  much  of  the 
property  as  was  necessary  to  pay  the  taxes 
should  nave  been  sold;  being  personal  property, 
the  proceedings  under  distraint  contemplated  a 
seizure  by  the  treasurer,  and  when  a  sale  was 
made  a  delivery  by  him  to  the  purchaser. ' 

Again,  this  being  the  joint  or  partnership 
debt  of  both,  the  payment  of  one  half  of  it  by 
Chapin  did  not  discharge  him  from  the  obliga- 
tion of  paying  the  other  half  to  the  treasurer  of 
Lake  County.  The  sale,  therefore,  was  a  sale 
for  the  payment  of  his  debt,  a  debt  for  which 
he  was  as  liable  to  the  county  as  Streeter,  and 
which  the  oflScer  was  as  much  bound  to  make 
out  of  his  property,  or  out  of  that  of  the  part- 
nership, as  he  was  out  of  that  which  belonged 
to  Streeter.  Beins  in  the  exclusive  possession 
and  control  of  it  (luring  the  term  of  the  lease, 
by  virtue  of  his  own  written  contract,  it  was 
his  duty  to  have  paid  this  tax,  and  thus  pro- 
tected ue  property  from  sale.  Through  this 
possession,  and  the  rent  which  he  was  paying 
month Iv  to  Streeter,  he  had  the  means  of  pro- 
tecting his  own  Interest,  and  securing  the  repay- 
ment to  himself  of  Streeter's  half  of  the  taxes. 
The  obligation  which  he  was  under  to  protect 
that  property  by  the  payment  of  a  debt  for 
which  he  was  personally  liable  is  clear. 

This  obligation  was  not  satisfied  or  discharged 
by  the  statement  of  Streeter  to  him,  that  if  he 
paid  Streeter's  half  of  the  taxes  he  would  not 
allow  it  to  him.  Streeter  could  not  thus  make 
a  law  for  the  conduct  of  this  partnership  prop- 
erty, and  governing  the  rights  growing  out  of 
the  contract  of  lease;  nor  woulathis  statement 
of  his,  if  it  had  been  permitted  to  be  proved, 
hav3  discharged  Chapin  from  his  obligation  to 
the  county  to  pay  the  taxes  levied  on  this  prop- 
er^. Instead  of  paying  the  taxes,  as  appears 
from  the  evidence,  Chapin,  under  a  sale  of  this 
property  which  it  was  his  dntv  to  have  prevent- 
ed 1^  such  payment,  and  without  any  disturb- 
ance of  his  possession,  or  any  attempt  to  dis- 
turb it  by  force  or  by  legal  proceeoings,  has 
voluntarUy  paid  to  Jacque  over  $5.ono  as  rent 
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upon  that  which  the  latter  pretended  to  buy  for 
the  price  of  $106. 

The  following  authorities,  if  any  are  needed, 
support  this  view  of  the  subject: 

Section  2250  of  the  General  Laws  of  Colo- 
rado provides  that  "All  taxes  levied  or  assessed 
upon  personal  property  of  any  kind  whatso- 
ever, shall  be  and  remain  a  perpetual  liennpon 
the  property  so  levied  upon,  until  the  whole 
amount  of  such  tax  is  paid;  and  if  such  tax 
shall  not  be  paid  on  or  before  the  first  day  of 
January  next  succeeding  such  levy,  it  is  hereby 
made  the  duty  of  the  county  treasurer  to  col- 
lect the  same  by  distress  and  sale  of  any  of  the 
personal  property  so  taxed,  or  of  any  other 
property  of  the  person  assessed."  See  also, 
StoekwtU  V.  Brewer,  69  Me.  286: 6Xa<0y.  Parker, 
84  N.  J.  L.  71;  Eberetein  v.  Oetealt,  47  Mich. 
254;  Meper  v.  Dubuque  County,  40  Iowa,  198. 

The  judgmetU  ef  the  Circuit  CouH  i$  qf- 
firmed. 


ELIZABETH  MATTHEWS,  Exrx.  of  Jonn 
Matthews,  Deceased,  Appt,, 

V. 

IRON  CLAD  MANUPACTURINO  COM- 
PANY. 

(See  8. 0.  Reporter^  ed.  8I7-88L) 

Infringement  cf  letten  patent — ulhen  reieeue  i$ 

inwMd. 

1.  In  an  action  for  the  infringement  of  reissued 
letten  patent,  where  it  is  evident  that  if  the  orlgi- 
na)  patent  bad  remained  unaltered  there  woiuA 
have  been  no  infringement,  and  tbe  reissue  was 
taken  out  seven  years  after  tbe  original  patent,  and 
a  year  or  two  after  tbe  patentee  knew  that  the  de- 
fendant was  making  tbe  article  alleged  to  be  an  in- 
fringement, and  tiie  specifloation  in  tbe  reissue  la 
substantiaUy  tbe  same  as  tbe  original  specifloation, 
showing  that  there  was  no  defect  in  the  original 
and  no  error  or  mistake  in  framing  iU  held,  that 
the  claim  is  to  be  construed  and  limited  bv  the  de- 
scription in  tbe  original  speciflcation,  and  that  the 
patentee  is  no  better  olT  than  if  be  bad  not  taken 
out  a  reisBuei  and  that  be  cannot  recover. 

2.  Where  the  claim  is  enlarged  in  the  reissue  by 
omitting  an  essential  element  of  tiie  patentee*s  in- 
vention, the  reissue  is  invalid. 

[No.  119.] 
Argued  Dee.'Jfl,iS,  1887.  Decided  Jan.  tS,  1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  dismissing  a  bill  in  e  uity 
for  the  infringement  of  reissued  letters  patent 
for  an  improvement  in  soda  water  fountains. 
JMrmed, 

Reported  below  hi  22  Blatchf.  427. 

The  material  facts  are  stated  in  the  opinioa 

Mr,  Arthur  v.  Brieaen*  for  appellant: 

Exhibits  introduced  by  a  party  without  need- 
ful explanation  do  not  deserve  and  will  not  re- 
ceive much  consideration. 

Putnam  v.  Vom  Hofe,  19  Blatchf.  68;  Miller 
V.  Smith,  18  Oflf.  Gaz.  1048. 

Every  man  has  a  riffht  to  make  an  improve> 
ment  in  a  machine  ana  evade  a  previous  patent^ 
provided  he  does  not  invade  the  rights  of  the 
patentee. 

Bur^  V.  Duryee,  68  U.  8.  1  Wall.  574 
a7:  659). 

If,  in  place  of  the  elements  omitted,  another 
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is  substituted  which  has  been  newly  discoTered, 
or  which  was  not  known  at  the  date  of  the  pa- 
tent to  be  on  equivalent,  and  which  performs  a 
new  function,  then  it  consiitutes  a  new  inven- 
tion, and  is  not  an  infringement  of  the  combi- 
nation. 

R:e$Y.  Oauld,  82  U.  fi.  15  Wall.  187  (21:  89). 

But  in  the  present  case  it  cannot  be  held  that 
the  mixture  of  l^d  and  tin  in  the  solder  is  a 
new  invention,  or  that  it  performs  a  new  func- 
tion. 

Seymour  t.  Otbome,  78  U.  8.  11  WalL  656 
(20: 42). 

Me9Br$.  Frederie  H.  Beits  and  BrneU  (7. 
Webb,  for  appellee: 

The  substitution  of  one  material  for  another 
Is  not  invention,  if  the  result  is  only  greater 
dieapness  and  durability  of  the  product 

Ilotehkiss  v.  Qreentoood,  52  U.  B.  11  How.  248 

8:  683);  Eieki  v.  KdKV,  85  U.  8.  18  WalL  670 

1:  852):  amiih  v.  Qoodyear  D,  V.  Co.  98  U.  8. 
48C  (23:  952). 

The  mere  putting  in  of  an  inner  tin  vessel  is  a 
simple  aggregation  of  parts  and  not  a  combina- 
tion. 

IlaileaY,  Van  Warmer, SI V.Q,  20Wall.858 
(22:  241);  Rubber  Coated  H.  T,  Co,  v.  WOling, 
97  U.  8.  7  (24:  942);  Double  Panted  Taek  Go,  v. 
Two  Bitere  Mfg,  Co,  109  U.  8.  117  (27:  877); 
Pickering  v.  McCuUough,  104  U.  8. 310  (26: 749); 
Blawson  v.  Grand  Street  P.  P.  d  F,  R  R.  Go, 
107  U.  S.  649  (27:  576);  Reekendofferv.  Faber, 
92  U.  8.  847  (^:  719). 

Results  are  not  patentable,  but  only  the 
means  used  to  produce  results. 

Ca9e  V.  Brown,  69  U.  8.  2  Wall.  825  (17: 817); 
Electrie  R.  R,  Signal  Co,  v.  HaU  R,  Signal  Go, 
114  U.  8.  87  (29:  96).  » 

The  reissue  in  suit  was  specially  designed  to 
Include  the  defendant's  fountain,  which  did  not 
infringe  the  original  patent. 

Miller  v.  BrSgeport  Braes  Go,  104  U.  8.  850 
m:  783);  James  v.  GampbeU,  Id.  858  {2$:  786); 
Matthetes  v.  Boston  Machine  Co,  105  U.  8.  54 
(26: 1023);  Bantz  v.  Frantz,  Id.  160  (26: 1013); 
Johnson  v.  Flushing  d  N,  S,  R  R  Co,  Id.  539 
(26: 1162);  Gage  v.  Herring,  107  U.  8.  640  (27: 
601);  Clements  Y,  Gdorless  Exeav,  Apparatus  Go, 
109  U.  8.  641  (27:1060);  McMurrav  v.  MaUory, 
111  U.  8.  97  (28:  865);  Turner  db  8.  Mfg.  Co,  v. 
Dozer  Stamping  Co,  Id.  319  (28:  442). 

The  occurrence  and  existence  of  an  actual 
mistake  in  taking  out  the  original  patent  must 
be  proved. 

Mahn  V.  Harwood,  112  U.  8.  854  (28:  665); 
Ea4^us  V.  BroomaU,  115  U.  8.  429  (29:  419); 
Broutn  v.  Davis,  116  U.  8.  237  (29:  659);  Ices  v. 
Sargent,  119  U.  8.  652  (30:  644);  Parker  <k  W, 
Co.  V.  Tale  Qoek  Co,  123  U.  8.  87  (ante,  100). 

There  is  no  case  here  for  a  reissue. 

Giant  Potoder  Co,  v.  California  Vigorii  Pmo- 
derGo,e  8awy.  510;  Coon  v.  Wilson,  118  U.  8. 
268  (28:  963);  McMurray  v.  Mallory,  supra; 
Burr  V.  Duryee,  68  U.  a  1  Wall.  581  (17: 650). 

The  reissue,  8834,  is  invalid,  because  the 
specification  does  not  state  the  whole  truth  with 
reference  to  the  allefl:ed  invention. 

Curtis,  Patents,  4th  ed.  256;  Liardet  v.  John- 
son, Web.  Pat.  Cas.  53;  Wood  v.  Zimmer,  Id. 
82;  Morgan  v.  Seaward,  Id.  175-182;  Walker, 
Patents,  §  5ia 

Positive  and  direct  evidence  of  intentional 
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suppression  of  the  whole  truth  is  not  reqriind 
in  order  to  render  a  patent  void. 

Walker,  Patents,  §  518;  Gray  ▼.  James,  1  Pet 
C.  C.  894;  Dyson  v.  />a/^<7r<A,  4  Fish.  Pat  Cu 
183. 

To  overcome  the  force  of  the  answer,  the  sap- 
porting  proof  must  be  equivalent  to  that  of  two 
witnesses. 

Slessinger  v.  Buckingham^  17 IM.  Bep.  451 

Mr,  Justice  Graj  delivered  the  opinioa  of    t! 
the  court: 

This  was  a  bill  in  equity  for  the  infringement 
of  letters  patent,  issued  June  25,  1872,  uid  re< 
issued  August  5, 1879,  for  an  improvement  ui 
soda  water  fountains. 

The  opinion  delivered  \fj  the  dicuit  court  in 
dismissing  the  bill  is  reported,  and  drawingsof 
the  fountain  of  each  party  given,  in  22  Blatdi- 
ford,  427. 

The  onlv  claim  relied  on  at  the  argument  of 
this  appeal  was  the  second  claim  of  the  reissue* 
beine  tne  one  most  like  the  single  dahn  of  the 
original  patent.  The  spedflcaUons,  the  draw- 
ings thmin  referred  to,  and  the  claims  in 
question,  were  alike  in  Uie  two  patents,  differ- 
ing only,  as  shown  below,  bv  omitdng  in  the 
reissue  the  words  of  the  origmal  patent  which 
are  printed  in  brackets,  aim  by  inserting  the 
words  printed  in  italics,  and  three  additional 
claims  immaterial  to  the  present  inquiiv.  After 
a  general  reference  to  the  drawings,  the  speci- 
fication proceeds  as  follows: 

"My  invention  consists  in  a  novel  construc- 
tion of  a  tin  lined  steel  fountain  for  soda  water 
and  other  aerated  or  gaseous  liouids,  such  foun- 
tain combining  liffhtness  wiUi  strength,  and 
being  of  cylincmcu  form  and  uniform  dimen- 
sions, or  &ereabout,  throughout  its  length, 
thereby  adding  to  the  convenience  of  packing 
and  handling;  also  beinff  exempt  from  expan- 
sion or  permanent  latenu  distension  t>y  the  in- 
terior pressure  to  which  it  is  subjected,  thus 
preservmg  its  form  and  contributing  to  its  dur- 
ability.   Fountains  for  the  like  purpose,  as 
previously  made,  have  been  largely  expansire, 
and  retained  the  set  given  to  them  by  extension, 
and  being  otherwise  objectionable. 

"In  the  accompanying  drawing,  A  rrare- 
sents  a  block  tin  interior  body  of  cylindncal 
form  with  hemispherical  or  reduced  ends,  th« 
same  constituting  the  dn  lining  of  the  fountain, 
and  being  provided  at  one  of  ita  ends  with  a  neck 
b,  for  introduction  of  the  usual  or  any  suitable 
connections  by  which  the  fountain  b  charged 
and  its  contents  drawn  off,  said  neck  recelT- 
ing  or  having  screwed  into  it  a  screw  ooui^inf  e, 
secured  by  a  nut  and  washerif  «,  on  the  exienor 
of  an  outer  end  cap  6,  for  makine  the  connec- 
tion.   C  is  the  exterior  shell  or  body  proper. 
made  of  galvanized  sheet  steel,  as  may  alao  be 
the  end  caps  B  B^,  which  are  soldered  to  or  ovei 
the  extrenuties  of  the  same,  and  oonstitata,  ai 
it  were,  parts  of  said  body  C  that  [clo6eW3  sur 
roimds  or  fits  over  the  tin  lining  A.    Tlie  enc 
caps  B  B^  are  united  to  the  body  C.  ^vritbou 
flanges  or  projections,  by  tin  joints,  aa  at  fj 
ma&  by  soldering  with  pure  tin,  whi<^,  beini 
a  ringing  metal,  unites  closely  with  the  sted  ej 
terior  to  make  a  firm  and  durable  joint,  aa  olbc 
solders  having  lead  in  them  will  not  do.     Band 
^  ^  of  brown  paper  or  other  nonconducting  nu 
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Serial  are  Introduoed  between  the  tin  lining  A 
•and  steel  body  0.  at  the  ends  of  the  latter,  to 
prevent  the  tin  of  the  lining  from  beincr  melled 
by  the  heat  used  in  making  the  pure  tin  joints 
//.  The  fountain  is  also  filled  with  water  for 
ihe  same  purpose,  prior  to  making  said  joints. 

*'The  non-stretching  character  of  the  body  C, 
by  reason  of  the  same  being  of  steel,  insures 
the  fountain,  jveservlng  its  shape;  and  the  ab- 
sence of  end  flanges  provides  for  the  close  pack- 
ing of  a  series  of  such  formations  when  trans- 
porting or  storing  them. 

["What  is  here  claimed,  and  desired  to  be  se- 
•cured  by  letters  patent,  is— T    **i  claim 

"The  tin  vessel  A,  incased  oy  a  [steel]  cylln- 
•der  C,  and  ends  B  B'  [sdldered  to  the  latlerj,  in 
the  manner  substantially  as  described,  as  a  new 
•and  improved  article  of  manufacture;  for  the 
purpose  specified. " 

It  has  been  argued  for  the  plahitiff  that  the  pa- 
leot  is  for  the  combination  of  an  inner  flexible 
vessel  of  tin  or  its  equivalent,  with  an  outer  ves- 
sd  of  steel  or  its  equivalent,  the  outer  vessel 
being  composed  of  a  central  cylinder  and  of  end 
•caps  that  are  slipped  on  to  the  cylinder  and.unit- 
•ed  thereto  by  tin  solder  or  its  equivalent. 

Bot  the  only  claim  of  the  original  patent  is 
ior  "the  tin  vessel,  incased  by  a  steel  cylinder, 
and  ends  soldered  to  the  latter,  in  the  Inanner 
substantially  as  described;"  and  the  manoer 
•described  in  the  specification  of  fastening  the 
•end  caps  to  the  boav  of  the  outer  shell  is,  "with- 
out flanges  or  projections,  bv  tin  joints,  made 
by  soldering  with  pure  tin,  which,  being  a  ring- 
ing metal,  unites  closely  with  the  steel  exterior 
to  make  a  firm  and  durable  loint,  as  other  sol- 
ders having  lead  in  them  will  not  do." 

The  patentee  himself  testified  that  when  he 
made  his  invention  he  knew  of  others  having 
used  ifon  fountains  lined  with  sheet  block  tin; 
that  the  first  fountains  he  made  were  soldered 
with  tin  ni!d  lead  solder,  usually  known  as  soft 
solder,  and  be  found  that  would  not  do,  and 
therefore  adopted  a  solder  of  pure  tin;  and  that 
he  dispensed  with  riveta,  because  they  prevent- 
ed the  fountain  being  repaired  without  tearing 
the  shell  in  taking  out  the  rivets. 

In  short,  by  the  terms  of  the  specification  and 
-claim,  in  Uie  then  existing  state  of  the  art,  and 
according  to  the  intention  of  the  patentee,  his 
patent  was  limited  to  a  fountain  in  which  the 
oaps  were  connected  with  the  outer  cylinder  by 
pure  tin  solder,  without  rivets  or  flanges. 

Is  the  fountain  made  by  the  defendant,  on 
the  otker  hand,  the  caps  are  fastened  to  the 
bodv  at  both  ends  by  a  solder  of  half  tin  and 
hall  lead,  as  well  as  by  rivets,  and  there  are  ver- 
tical flanges  at  one  end,  through  which  the  riv- 
4itB  pass.  It  is  quite  clear,  therefore,  that  if  the 
original  patent  had  remained  unaltered,  there 
would  have  been  no  infringement. 

The  reissue  was  taken  out  seven  years  after 
the  original  patent,  and  a  year  or  two  after  the 
patentee  knew  that  the  defendant  was  making 
«uch  a  fountain  as  is  now  aUeged  to  be  an  in- 
fringement 

The  repetition  of  the  original  speciflcation 
in  the  reisiBue,  word  for  wora  (except  only  in 
the  unimportant  variation  of  omitting  the  word 
* 'closely'^  in  speaking  of  the  fitting  of  the  shell 
to  ^ke  lining)  as  wdl  aa  the  testimony  of  the 
patentee,  proves  that  there  was  no  defect  or  in- 
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sufi[lciency  in  the  original  speciflcatiou,  and  no 
error,  inadvertence  or  mistake  in  framing  it 

If  the  omission,  in  the  claim  of  the  reissue, 
after  the  mention  of  the  outer  cylinder  and  the 
ends,  of  the  words  "soldered  to  the  latter,"  be- 
fore the  words  "in  the  manner  substantially  as 
described,"  still  leaves  the  claim  to  be  construed 
and  limited  by  the  previous  description  in  the 
specification,  the  patentee  is  no  better  off  than 
if  he  had  not  taken  out  a  reissue. 

But  if  the  effect  of  omitting  the  words  in 
question  is  to  extend  the  claim  to  a  fountain, 
the  outer  cylinder  and  ends  of  which  are  fas- 
tened together  in  any  other  manner  than  by  a 
solder  of  pure  tin,  the  claim  is  enlarged  bv 
omitting  an  essential  element  of  the  patentee  s 
invention,  and  the  reissue  Is  invalia,  by  the 
settled  law  of  this  court.  Miller  v.  Bridgeport 
Brass  Co.  104  U.  8.  850  [26:  783];  Mahn  v.  Bar- 
wood,  112  U.  a  864  [23:  6651;  Parker  dW,  Oa 
V.  Fofo  Otoe*  Co,  ISS  U.  8.  87  [ante,  100]. 

Beont  affirmed. 


WESTERN  UNION  TELEGRAPH  COM- 
PANY, mff.  in  Err., 

V. 

GEORGE  P.  HALL. 
(See  S.  G.  Beporter^s  ed.  444-458.) 

Bamafes  for  breach  of  contract — recoverable 
agatnst  telegraph  company  for  neglect  ai%d 
mistake  in  sending  message. 

"L  The  damages  for  irhlch  a  party  may  recover 
for  a  breaoh  of  a  contract  are  suob  as  naturally  and 
ordinarily  flow  from  the  nonperformance.  They 
must  be  proximate  and  certain,  or  capable  of  cer- 
tain ascertainment,  and  not  remote,  speculative  or 
oontlnffent. 

2.  Where  a  televrapb  company  in  Bendin?  a  raea- 
sage  omitted  to  flrive  the  proper  address,  and  its  de- 
livery was  thereby  delayed  for  a  day,  until  the  oU 
thereby  ordered  to  be  purchased  had  advanced  in 
price  beyond  what  it  was  at  the  time  when  the  mes- 
sage, if  correctly  addressed,  would  have  been  deliv- 
ered, and  the  person  to  whom  it  was  addreraed 
omitted,  by  reason  of  such  advance  in  price,  to 
purchase  the  oil  ordered,  and  it  does  not  appenr 
that  it  was  the  purpose  of  the  sender  of  the  rae-sage 
to  purchase  the  oil  in  the  expectation  of  proQts  to  be 
derived  from  an  immediate  resoie,  or  that  he  would 
have  resold  the  oil,  if  purchased,  the  next  day  at 
the  advanced  price  on  that  dav,  or  that  he  could 
have  resold  at  a  profit  at  any  suMequent  day,— the 
only  damage  for  which  he  is  entitled  to  recover 
against  the  telegraph  company  for  such  negligence 
is  the  cost  of  transmitting  the  delayed  message: 
and  not  the  differenoe  between  the  value  of  the  oU 
if  it  had  been  purchased  on  the  day  when  the  mes- 
sage ought  to  nave  been  delivered,  and  the  market 
price  to  which  it  had  risen  on  the  next  day. 

[No.  85.] 
Argued  and  submitted  Nov.  SO,  2887.    Becided 

Jan.  SO,  1888. 

ra  ERROR  to  the  Circuit  Court  of  the  United 
X  States  for  the  Southern  District  of  Iowa 
upon  a  certificate  of  a  division  of  opinion  be- 
tween the  jud^  upon  certain  questions  which 
arose  during  me  course  of  the  triaL  Judgment 
reversed. 

Statement  of  the  case  by  Mr.  Justice  Mat- 
thews: 

This  was  an  action  at  law  brought  in  the  Cir- 
cuit Court  of  Polk  County,  Iowa,  by  Greorge 
F.  Hall,  against  the  Western  Union  Telegraph 
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ComiMtny,  and  by  the  defendant  removed,  on 
the  ground  of  citizenship,  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  district 
of  Iowa,  llie  action  was  for  the  recovery  of 
damages  for  alleged  negligence  on  the  part  of 
'  the  defendant  in  delaving  the  delivery  of  a  tele- 
mphic  message  received  by  it  from  theplaint- 
m  at  Des  Moines,  in  the  State  of  Iowa,  to  be 
delivered  to  the  party  to  whom  it  was  addressed 
at  Oil  City,  in  the  State  of  Pennsylvania.  The 
cause  was  submitted  to  the  court,  a  jury  hav- 
ing been  waived  in  writing.  A  judgment  was 
rendered  in  favor  of  the  plaintiff  for  the  sum 
of  $1,800.  The  cause  is  brought  here  by  a  writ 
of  error  upon  a  certificate  of  a  division  of 
opinion  between  the  judges  upon  certain  Ques- 
tions which  arose  during  the  course  of  the 
trial,  which  questions,  together  with  the  facts 
necessary  for  tneir  determination  are  certified  to 
us  as  follows: 

'  *Tho  court  finds  the  following  as  the  material 
facts  in  the  case: 

**The  plaintiff,  at  eight  o'clock  A.  M.,  No- 
vember 9, 1882,  furnished  to  the  defendant,  a 
telegraph  companv  engaged  in  the  business  of 
receiving  and  sending  telegraph  dispatches,  at 
its  office  in  Des  Moines,  la.,  a  message  in  the 
following  form,  and  plainly  written  on  one  of 
the  usiul  blank  forms  furnished  by  the  Com- 
pany: 

TormNo.  2. 

The  Western  Union  Telegraph  Company. 

'All  messages  taken  by  this  Company  are 
subject  to  the  following  terms:  To  guard 
against  mistidces  or  delays  the  sender  of  a  mes- 
sage should  order  it  repeated;  that  is,  tele- 
graphed back  to  the  originating  office  for  com- 
parison. For  this  one  half  the  regular  sate  is 
chaiged  in  addition.  It  is  agreed  oetween  the 
sender  of  the  following  message  and  this  Com- 
pany that  said  Company  shall  not  be  liable  for 
mistakes  or  delays  in  the  transmission  or  deliv- 
[ 446]  ^7  or  nondelivery  of  any  unrepeated  message, 
whether  happening  bv  negligence  of  its  serv- 
ants or  otherwise,  beyond  the  amount  re- 
ceived for  sending  the  same;  nor  for  mistakes 
or  delays  in  the  transmission  or  delivery,  or  for 
nondelivery  of  any  repeated  message  beyond 
fifty  times  the  sum  received  for  sending  the 
same,  unless  specially  insured;  nor  in  any  case 
for  delays  arising  from  unavoidable  interrup- 
tion in  the  workmg  of  its  lines,  or  for  errors  in 
cipher  or  obscure  messages.  And  this  Com- 
pany is  herebv  made  the  a^nt  of  the  sender, 
without  liability,  to  forward  any  message  over 
the  lines  of  any  other  company  when  necessary 
to  reach  its  destination.  Correctness  in  the 
transmission  of  message  to  any  point  on  the 
line?  of  this  Company  can  be  insured  by  con- 
tract in  writing,  stating  agreed  amount  of  risk 
and  payment  of  premium  thereon,  at  following 
rates,  in  addition  to  the  usual  charge  for  re- 
peated messages,  viz:  one  per  cent  for  any  dis- 
tance not  exceeding  1,000  miles,  and  two  per 
cent  for  any  greater  distance.  No  employ^ 
of  the  Company  is  authorized  to  vary  the  fore- 
going. No  responsibility  regarding  messages 
attaches  to  this  company  until  the  same  are 
presented  and  accepted  at  one  of  its  transmit- 
ting offices;  and  if  a  message  is  sent  to  such 
office  by  one  of  the  Company's  messengers  he 
acts  for  that  purpose  as  the  agent  of  the  sender. 
Messages  will  be  delivered  free  within  the  estab- 
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lished  free-delivery  limits  of  the  tannlnal  oiBce; 
for  delivery  at  a  greater  distance  a  special 
charge  will  be  made  to  cover  the  cost  of  such 
delivery.  The  Company  will  not  be  liable  for 
damages  in  any  case  where  the  claim  is  not 
presented  in  wnting  in  sixty  days  after  seodio^ 
the  messa^. 

'Norvm  Green,  Pretident, 
'Thos.  T.  Eckert,  General  Manager. 
•Receiver's  No.  — .  Time  filed,  8  A,  M.  — 
check. 

'Send  the  following  message,  subject  to  the 
above  terms,  which  are  agrera  to. 

'1119.1888. 
'To  Chas.  T.  Hall,  Exchange,  Oil  City,  Pa.: 

'Buy  ten  thousand  If  you  think  it  safe.  Wire 
me. 

Geo.  F.  HalL 
'Read  the    notice  and  agreement  at  the 

top.Jgr 

"The  same  being  furnished  and  received  by 
the  defendant  for  immediate  transmissal  to 
Charles  T.  Hall,  at  OUCity,  Penna.,  the  usual 
and  ordinary  ciiarge  therefor  being  paid  by 
plaintiff.  Through  the  negligence  and  want  of 
ordinary  care  on  the  part  of  defendant's  em- 
ploy6  at  Des  Moines  the  message  so  received 
was  forwarded  to  00  City,  Penna.,  in  an  im* 
perfect  condition,  in  this,  that  the  name  of  the 
party  to  whom  it  was  addressed  was  wholly 
omitted.  The  message  was  received  at  Oil 
City,  Penna.,  at  11  o'clock  A.  M.  November  9. 

"The  operator  of  defendant  at  Oil  City  sent 
the  message  to  the  bufldine  known  as  the  Ex- 
change, which  was  used  by  a  board  of  trade 
engaged  in  the  business  of  buying  and  selling 
petroleum,  the  hours  of  business  extending 
from  10  A.  M.  until  4  P.  H.    The  officen  ca 
the  exchange  or  board  of  trade  refused  to  re- 
ceive the  dbpatch  in  (question,  and  thereupoD 
the  operator  at  OU  City  telqypraphed  to  De» 
Moines  for  the  purpose  of  ascertaining  to  whom 
the  dispatch  should  be  ddivered,  and  thus  as- 
certaining for  whom  it  was  intended,  delivered 
it  to  Charies  T.  Hall  at  six  o'clock  P.  M.,  No- 
vember 9, 1882.    Had  it  not  been  for  the  error 
in  sending  the  dispatch  without  including  tbe 
name  of  Charles  T.  Hall  it  would  have  been 
delivered  to  him  at  Oil  City  at  ll.dO  A.  M.  No- 
vember 9, 1882.    The  fneaning  of  the  di^Mtd^ 
was  to  direct  Charles  T.  Hall  to  buy  ten  thou- 
sands barrels  of  petroleum,  if  in  his  judgment 
it  was  best  to  do  so.     Had  the  dispatch  upoi> 
its  first  receipt  at  Oil  City,    Penna.,    been 
promptly  delivered  to  Charles  T.  Hall  lie  wouKl 
by  twelve  M.  of  November  9,have  purchased  ten 
thousand  barrels  of  petroleum  at  the  then  mar- 
ket price  of  $1.17 per  barrel  for  thepUiintlff . 
When  the  dispatch  was  delivered  to  Charles  7 , 
Hall  the  exehanee  had  been  closed  for  tlial 
day.  so  that  said  Hall  could  not  then  purchase 
the  petroleum  ordered  by  plaintiff.     At  tli< 
opening  of  the  board  the  next  day  the  price  lm<i 
aavanced  to  $1.85  per  barrel,  at  which  rate  sni^ 
Charles  T.  Hall  did  not  deem  it  advisable    \i 
make  the  pOrchase,  and  hence  did  not  do  eo. 

"  It  is  not  disclosed  in  the  evidence  wbetik« 
the  price  of  petroleum  has  advanced  or  recede 
since  that  date,  November  10, 1882.  The  o^kei 
ators  aoting  for  the  defendant  had  so  o^i« 
knowledge  of  the  meaning  or  purpose  o€  tj] 
dispatch  than  is  t*)  be  gathered  irom  the  xxi.e 
sage  itself. 
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The  plaintiff  brought  UiIb  action  to  recover 
damages  for  tlie  failure  to  properly  and  prompt- 
ly transmit  the  dispatch  in  question  in  the 
Circuit  Court  of  Polk  County,  Iowa,  the  orig- 
iDal  notice  beiDg  served  upon  the  defendant 
on  the  22d  day  of  December,  1882.  Under  the 
Statutes  of  Iowa,  actions  in  the  courts  of  that 
State  are  commenced  by  serving  upon  the  de- 
fendant an  original  notice,  which  is  signed  by 
the  plaintiff  or  his  attorney,  and  is  addressed 
to  the  defendant.  No  summons  or  writ  under 
the  seal  of  the  court  U  issued.  The  notice  in 
this  case  was  addressed  to  the  defendant,  and, 
after  entitling  the  cause,  proceeded  as  follows: 
*Tou  are  hereby  notified  that  on  or  before  the 
22d  dttj  of  December,  1882,  the  petition  of 
plaintiff  in  the  above  entitled  cause  will  be  filed 
in  the  oflSce  of  the  Clerk  of  the  Circuit  Court  of 
the  State  of  Iowa  in  and  for  Polk  Countv,  Iowa, 
claiming  of  you  the  siun  of  fifteen  hunared  dol- 
lars, as  money  justly  due  from  you  as  a  loss  and 
daniage  suffered  by  the  plaintiff  by  reason  of 
your  negligent  failure  to  send  and  deliver  a  tele- 
gram, as  set  forth  in  said  petition,  on  November 
»,  1882,  from  plaintiff  to  Chas.  T.  Hall,  at  Oil 
Ciu^,  Pa.,  and  that  unless  vou  appear  thereto 
and  defend  before  noon  of  the  second  day  of 
of  the  January  Term,  A.  D.  1888,  of  the  said 
court,  which  will  commence  on  the  second  day 
January,  A.  D.  1888,  default  will  be  entered 
against  you  and  ludbrment  rendered  thereon. 
Orom.  fiowen  and  Whiting  8.  Clark,  attorneys 
for  plaintiff.' 

"lie  other  presentation  of  the  claim  was 
made  by  phdntiff.  Upon  the  foregoins;  facto 
it  is  the  opinion  of  thej»residing  judge  Uiat  the 
law  is  with  the  plaintiff,  and  that  he  Is  entitled 
to  ludgment  in  the  sum  of  eighteen  hundred 
dollars;  and  it  is  so  ordered  as  the  judgment  of 
the  court 

"  The  judges  holding  said  circuit  court,  and 
before  whom  said  cause  was  tried,  hereby  cer- 
tify that  on  said  trial  of  said  cause  they  wore 
divided  in  opinion  and  were  unable  to  agree 
upon  the  following  questions  of  law  arising  on 
said  trial  and  necessary  to  be  determined  in  or* 
der  to  finaUy  determine  said  cause,  to  wit: 

"  1.  Can  the  defendant,  having  in  the  usual 
line  of  its  business  accepted  said  message  from 
the  plaintiff  for  transmissal  to  the  party 
named  therein  at  Oil  City.  Pa.,  and  havhig  re- 
ceived ito  usual  charge  for  such  service,  be 
heard  to  say  that  it  was  not  bound  to  exercise 
ordinary  care  in  transmitting  the  same,  and 
that  it  IS  only  liable  to  the  pluntiff  in  damages 
in  case  of  gross  negligence  on  ito  part  ? 

''2.  Under  the  contract  legally  existing  be- 
tween the  plaintiff  and  defendant,  whereby  the 
latter  assumed  the  duty  of  forwarding  said  mes- 
sage, the  same  being  an  urepeated  message, 
was  the  defendant  bound  only  to  the  exerdse 
of  slight  care  or  to  the  exerdse  of  ordinary  care? 

''8.  Under  the  contract  legally  existing  be- 
tween plaintiff  and  defendant,  whereby  the  de- 
fendant assumed  the  duty  of  forwarding  said 
message,  the  same  being  an  unrepeated  message, 
can  the  defendant,  in  any  event,  be  held  to  re- 
spond in  damages  beyond  the  amount  paid  to 
the  Company  for  forwarding  the  said  dispatch? 

"4.  Admitting  the  liability  of  defendant  to 
respond  in  damages  beyond  the  sum  paid  for 
forwarding  the  message,  what  rule  is  to  govern 
in  ascertaining  the  same?    Are  the  damages 
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merely  nominal,  or  is  plaintiff  entitled  to  the 
difference  in  value  of  the  oil  at  the  time  it  would 
have  been  purchased  for  plaintiff  had  the  mes- 
sage been  properly  forwarded  and  the  value  at 
the  time  it  could  have  been  purchased  after  the 
actual  delivery  of  the  message  to  Charles  T. 
Hall,  at  Oil  City,  Pa.,  it  being  admitted  that 
he  did  not  make  the  purchase  for  the  reason 
that,  in  his  judgment,  the  price  on  the  mom* 
ing  of  November  10,  1882,  was  too  high  to 
justify  purchasing. 

"6.  Was  the  messa^  so  obscure  and  uncer- 
tain on  ito  face  that  the  defendant  should  not 
be  held  to  know  that  it  pertained  to  a  transac- 
tion involving  loss  and  dama^  if  tbe  message 
was  notproperly  and  prompUy  forwarded? 

"6.  Was  the  service  of  the  original  notice  in 
this  cause  a  sufficient  compliance  with  the 
clause  in  the  contract  providing  that  'The  Com- 
pany will  not  be  liable  for  damages  in  any  case 
where  the  claim  is  not  presented  in  writing 
within  sixty  days  after  sending  the  message'? 
If  not,  is  Uie  right  of  recovery  barred  by  the 
failure  to  present  the  claim  in  writing?" 

Meurt,  Waiter  Swayne  and  Rush  Tag^ 
g^iurt,  for  plaintiff  in  error: 

The  suit  cannot  be  maintained  without  pre- 
vious notice  in  writing,  within  sixty  days  after 
sending  Uie  message. 

The  contract  is  explicit  that  the  Company 
wiU  not  be  liable  for  damages  in  any  case  where 
the  claim  is  .not  presented  in  writing  within 
sixty  days  after  sending  the  message. 

Bumstsad  v.  Dividend  Mut.  Int,  Co.  12  N.  Y. 
81;  Manon  v.  Harvey,  8  Exch.  819;  Boaeh  v. 
NeiD  York  d  E.  In$,  Ca.  80  N.  Y.  546;  Ripley 
V.  jEtna  Tn$.  Co.  80  N. Y.  168;  May,  Fire  Ins. 
8S  5,  460,  461;  liiddlesbarger  v.  Harlf&rd  P. 
Tn$.  Co.  74  U.  B.  7  Wall.  890  (19:  259):  Soyth^ 
em  Em.  Co.  v.  CaldwcU,  88  U.  8.  21  Wall.  264 
(22:  556);  Farnham  v.  Camden  d  A.  R  E.  Co. 
55  Pa.  58;  Lewis  v.  Oreat  Western  R.  E.Co.H 
Hurl  &  N.867;  WOf  v.  W.  U.  Tel.  Co.  62  Pa. 
88;  Cole  v.  W.  U.  Td.  Co.  88  Minn.  227:  W. 
U.  Tel,  Co.  V.  MeKinney,  5  Tex.  Law  Kev. 
178;  Young  v.  W.  U.  Tel.  Co.  65  N.  Y.  168; 
Heimann  v.  W.  U.Tel.  Co.  57  Wia.  562. 

That  a  telegraph  company  has  not  promptly 
and  correctly  delivered  a  message  does  not  by 
itself  support  a  conclusion  of  negligence  on  the 
part  of  the  company. 

W.  U.  Tel.  Co.  V.  Carew,  15  Mich.  525. 

The  only  recovery  which  can  be  sustained  is 
for  the  amount  of  tolls  paid. 

Hwrt  V.  Pennsylvania  R.  R  Co.  112  U.  8. 
881  (28:  717). 

Telegraph  companies  are  not  insurers  of  the 
safe  deu  veryof  every  message  intrusted  to  them. 

Thfler  v.  IF.  U.  Tel.  Co.S>m.  428;  OHnneU 
V.  W.  U.  Tel.  Co.  118  Mass.  299;  Bimey  v.  New 
York  d  W.  Print.  Tel.  Co.  18  Md.  841;  EUis  v. 
American  Tel.  Co.  18  Allen,  226;  W.  XT.  Tel,  Co. 
V.  CaretD,  15  Mich.  582;  Sehwirts  v.  Atlantic  db 
P.  Tel.  Co,  18  Hun.  157;  Breesev.  U.  8.  Tel.  Co. 
48  N.  Y.  182;  Pinckney  v.  W.  U.  Tel,  Co.  19  S. 
C.  71,  A  C.  45  Am.  Rep.  499,  note,  765;  Law- 
son,  Contracto  of  Carriers,  8;  Hart  y.W.  U. 
Td.  Co.  66  Cal.  579;  Passmore  v.  W.  U.  Td.  Co. 
78  Pa.  288;  A^cen  v.  W.  U.  Td.  Co.  58.  C.  858. 

The  Telegraph  Company  can  be  held  liable 
only  for  gross  misconduct  or  culpable  negli- 
gence. 
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MeAndrew  t.  EUdric  Tel.  Oo.  17  C.  B.  8; 
Wann  v.  W,  U.  Tel.  Oo.  87  Mo.  472;  Clement 
T.  IT.  U.  Tel.  Co.  187  Mass.  468;  Laseiterv.  W. 
U.  Tel.  Co.  89  N.  C.  884;  U.  8.  Tel.  Oo.  t. 
QHderOete,  29  Md.  282;  Becker  y.  W.  U.  Tel.  Oo. 
11  Neb.  87;  W.  U.  Tel.  Co.  t.  Neill,  67  Tex. 
283;  S.  C.  44  Am.  Rep.  589;  IF.  U.  Tel.  Co.  v. 
Carew,  15  Mich.  525;  White  ▼.  W.  U.  Tel.  Co. 
14  Fed.  Rep.  710;  Jones  v.  W,  U.  Tel.  Co.  18 
Fed.  Rep.  717. 

Upon  DO  bvpothesis  of  negligence  can  the  as- 
sessment of  oamages  as  made  uy  the  court  be 

SlIStJlll'IfHi 

MUwaukee  d  8t.  P.  3.  Oo.y.  Kellogg,  94  U.  8. 
474  (24:  258);  Qrimn  v.  Colter,  16  N.  Y.  489; 
MaaterUm  v.  Brooklyn,  7  Hill,  61;  W.  U.  Tel. 
Co.  V.  Graham,  1  Col.  280;  8.  0.  Allen,  TeL 
Cas.  578;  Kiley  v.  W.  U.  Td.  Oo.  89  Hun,  158. 

Speculative,  contingent  and  remote  damages 
are  excluded. 

Beaupre  v.  Paeiflo  dbA.  Tel.  Co.  21  Minn.  155; 
Lowery  v.  W.  U.  Tel.  Co.  60  N.  Y.  198. 

The  damagi^  recoverable  are  nominal  only. 

ShieldB  V.  Washington  Tel.  Oo.  Allen,  TeL 
Cas.  5;  Kinghome  ▼.  Montreal  Tel.  Oo.  18  U. 
C.  Q.  B.  60;  Stevenson  v.  Montreal  Tel.  Oo.  16 
U.  C.  Q.  B.  580;  Landsberger  y.  Magnetic  Td. 
Co.  82  Barb.  580;  Baldwin  ▼.  U.  8.  Tel.  Co. 
45  N.  Y.  744;  Smith  v.  W.  U.  Td.  Co.  88  Ky. 
104;  Pennington  v.  W.  U.  Td.  Co.  67  Iowa, 
681;  McCoU  v.  W.  U.  Tel.  Co.  7  Abb.  N.  C.  151; 
Hibbard  v.  W.  U.  Td.  Co.  88  Wis.  558. 

Messrs.  Ch&s.  A.  Clark*  Crom*  Bowen 
and  Whitini^  S.  Clark*  for  defendant  in 
error: 

Sufficient  facts  are  not  found  and  stated  by 
the  court  below  upon  which  the  first,  second 
and  third  questions  can  be  based. 

Unless  this  is  clearly  and  distinctly  done  the 
questions  become  general,  abstract,  hypothet- 
ical and  outside  tne  case,  and  will  not  be  an- 
swered by  this  court. 

Daniels  v.  Chicago  dR.  I.  R.  B.  Co.TOXJ.S. 
8  Wall.  256(18:225);  Havemeyerr.  Iowa  County, 
70  U.  8.  8  Wall.  804  (18: 42);  Morris  y.  Jackson, 
76  U.  8.  9  Wall  127  (19:  609). 

It  may  well  be  denied  that  either  the  fourth 
or  sixth  question  presents  a  distinct  point  of 
law  as  required. 

Williamsport  Nat.  Bank  v.  Knafm,  119  U.  8. 
857  (80:  446)  and  cases  therein  dted. 

The  court  below  found  that  the  mistake  in 
the  message  was  through  the  negligence  of  the 
defendanrs  employ^. 

The  liability  of  tdemph  companies  in  such 
cases  is  dedsiyeW  established  notwithstanding 
the  stipulations  for  exemption  from  liability  for 
negligence. 

Bimey  v.  New  York  d  W.  Pr.  Tel.  Co.  18 
Md.  841;  U.  8.  Td.  Co.  v.  Qilderdete,  29  Md. 
248;  Baldwin  v.  U.  8.  Td.  Co.  45  N.  Y.  744; 
Breese  y.  U.  8.  Td.  Co.  48  N.  Y.  140:  BartUtt 
V.  W.  U.  Tel.  Co.  62  Me.  209;  W.  U.  Tel.  Co. 
y.  Oriswold,  87  Ohio  St.  801;  W.  U.  Td  Co.  y. 
Fenton,  52  Ind.  1;  Abraham  v.  W.  U.  Td.  Oo. 
28  Fed.  Rep.  815;  Parks  y.  AUa  CdL  Td.  Co. 
13  Cal.  422;  WhiU  v.  W.  U.  Td.  Co.  14  Fed. 
Rep.  710:  True  y.  International  Tel.  Co.  60  Me. 
9;  Wann  y.  W.  U.  Tel.  Co.  87  Mo.  482;  Candee 
y.  W.  U.  Td.  Co.  84  Wis.  471;  Hibbard  y.  W. 
U.  Td.  Co.  88  Wis.  558;  Thompson  y.  W.  U. 
Td.  Oo.  64  Wis.  581;  8weatlandY.  lUinois  d 
M.  Td.  Co.  27  Iowa,  456;  ManvUle  ▼.  W.   U. 
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Td.  Co.  87  Iowa,  214;  TiMr  ▼.  F.  U,  Td.  Co. 
60111.  421;  W.  U.lhLA  Y.  Tyler,  74IlLlt»; 
N.  T.  Cent  R.  R.  Oo.  y.  Lockwood,  84  U.  8. 
17  WaU.  857  (21:627);  Whart.  Neg.  §  768;  Wdf 
Y.  W.  U.  Td.  Oo.  62  Pa.  88;  Marr  y.  W.  tj. 
Td.  Oo.  8  8.  W.  Rep.  496. 

A  common  carrier  cannot  stipulate  for  ex- 
emption from  the  consequences  of  his  own  neg- 
ligence or  that  of  his  seryants. 

Hart  Y.  Pemaylvania  R.  R.  Co.  112  U.  8. 
888  (28:720);  JV^  Jersey  8  Nat.  Co.  y.  Mer- 
chants Bank,  47  U.  8.  6  How.  844  (12:465); 
Y<yrk  Mfg.  Co.  y.  lUinois  Cent.  ^  i2L  Cb.  70U. 
8.  8  Wall.  107  (18:170);  N.  T.  Cent.  R.RCo, 
Y.  Lockwood,  supra;  Southern  Brp.  Oo.  y.  Cold- 
weU,  88  U.  8.  21  Wall  264  (22:556);  Ogdens- 
burgdL.O.  RRCo.  y. iVatt.89 U.S.  22WalL 
128(22:827):  BankqfKy.Y.  Adams  Exp.  Co. 
98 U.  8.  174  (28:872);  OrandTrunkR.  Oo.  y. 
Stevens,  95  U.  8.  655  (24:585). 

The  authorities  are  uniform  in  support  of 
the  damages  recoyered  in  the  court  below  in 
this  case. 

U.  8  Td.  Oo.  Y.  Wenger,  55  Pa.  262; 
Squire  y.  W.  U.  Td.  Co.  ^  Mass.  282;  Tyler 
Y.  W.  U.  Td.  Oo.  60  HL  421;  Turner  y. 
Haukeye  Td.  Oo.  41  Iowa,  458;  RUtenhause 
Y.  Lidependent  lAneofTdeyraph,  44  N.  Y.  263; 
New  York  d  W.  Pr.  Td.  Oo.  y.  Dryburg,  85 
Pa.  298;  Leonard  y.  New  York,  A.  dB.  BUctro 
Magnetic  Td.  Oo.  41 N.  Y.  544;  Washington  d 
N.  0.  Td.  Oo.  y.  Hobson,  15  Gratt  122;  W.  U. 
Td.  Co.  y.  Ora/iam,  1  OoL  280;  W.  U.  Td.  Co, 
Y.  Fenton,  52  Ind.  1;  Marr  y.  W.  U.  Td.  Oo. 
8  8.  W.  Rep.  496. 

"Was  the  message  so  obscure  and  unoertain 
on  its  face  that  the  defendant  should  not  be 
held  to  know  that  it  pertained  to  a  transacttoa 
inyolying  loss  and  damage  if  the  message  waa 
not  properly  and  promptly  forwarded?" 

Messages  similar  or  of  less  plain  import  have 
been  hela  sufficient  in  the  foUowinff  cases: 

SquircY.  W.  U.  Td.  Co.  and  Tyler  y.  W.  U. 
Td.  Oo.  supra:  W.  U.Td.  Oo.  y.  Oriswold,  87 
Ohio  8t  801;  JVue  y.  International  Td.  Oo.  00 
Me.  9;  Sprague  y.  W.  U.  Td.  Oo.  6  Dalj,  200; 
ManvOle  y.  W.  U.  Td.  Oo.  87  Iowa,  214; 
Thompson  Y.  W.  U.  Td.  Oo.  64  Wis.  581:  Owi- 
desY.  W.  U.  Td.  Oo.  84  Wis.  471:  W.  U.  TeL 
Co.  y.  Graham,  1  Col.  280;  U.  S.  Td.  Oo.  ▼• 
Wenger,  55  Pa.  262. 

Was  the  notice  of  the  claim  sufficient? 

Smith  Y.  Chicago,  R.L  dP.R.Co.M  Iowa» 
721;  BlackingtonY.  Rockland,  66 Me.  884;  Saw- 
yer Y.  Naples,  66  Me.  454;  Southern  Exp.  Co.  v^. 
Caldwdly  supra. 

Mr.  Justice  Matthews  deliyered  the  opiii> 
ion  of  the  court: 

The  yiew  we  take  of  this  case  requires  us,  in 
answer  to  the  fourth  question  certified,  to  say 
that,  in  the  circumstances  disclosed  by  the  rec- 
ord, the  plaintiff  was  entitled  only  to  recover 
nominal  damages,  and  not  the  difference  in 
yalue  of  the  oifif  it  had  been  purchased  on  tlie 
day  when  Uie  message  ought  to  haye  been  <ie> 
liyered  and  the  market  price  to  which  it  luui 
risen  on  the  next  day.    As  the  Judgment 
rendered  in  his  f ayor  for  the  latter  turn,  it  i 
be  reyersed  on  that  account,  and,  upon  the 
found  by  the  court,  judgment  rendered    fox 
nominal  damages  only,  which  finally  dispoeea 
of  the  litigation.  It,  therefore,  becomes  onnco* 
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lb  ooDsider  or  decide  any  of  the  other 
fteitiaDt certified  tons. 

Ii  ii  found  ai  a  fact  that  if  the  dispatch  upon 
til  flnt  receipt  at  Oil  City  had  been  promptly 
dribcnd  to  Charles  T.  Hall,  to  whom  it  was 
uMifed.  be  would  by  twelve  o'clock  on  that 
diy  have  porchaaed  ten  thousand  barrels  of  oil 
It  tke  market  price  of  $1.17  per  barrel,  on  the 
pUali#'a  account.  He  was  unable  to  do  so  in 
oe  of  the  delay  in  the  delivery  of  the 
Od  the  nezr  day  the  price  bad  ad- 
to  $1.85  per  barnu,  and  no  purchase 
WW  Bade  because  Charles  T.  Hall,  to  whom 
the  mtam^  was  addressed,  did  not  deem  it  ad- 
nnble  to  do  so,  the  order  being  conditional  on 
ks  ooUcB  as  to  the  expediency  of  executing 
i  If  the  order  had  been  executed  on  the  day 
vWa  tbe  message  should  have  been  deliyerea, 
tet  u  DoChing  in  the  record  to  show  whether 
thi flflporcbased  would  have  been  sold  on  the 
pUMiTs  acooont  on  the  next  day  or  not;  or  that 
i  VMto  be  bought  for  resale.  *  There  was  no 
«4ff  to  aeO  it,  and  whether  or  not  the  plaintiff 
««sld  or  woQld  not  have  sold  it  is  altogether 
»<srisiB.  If  he  had  not  done  so,  but  hMCon- 
fisaal  to  bold  tbe  oQ  bought,  there  is  also  noth- 
■f  k  tbe  record  to  show  whether  up  to  the 
iae  of  tbe  hringfaig  of  this  action,  he  would 
«  voaU  sot  have  made  a  profit  or  suffered  a 
^fatH  is  not  disclosed  in  the  record  whether 
Mag  tbal  period  the  price  of  oil  advanced  or 
KaM  from  tbe  price  at  the  date  of  the  in- 
^nded  porchase.  The  only  theory,  then,  on 
vttek  tbe  plaintiff  could  sliow  actual  dainage 
«  bsi  is  oa  tbe  sui^wsition  that,  if  he  had 
*qghi  oo  tbe  ninth  of  November,  he  might 
wvmld  have  aold  on  the  tenth.  It  is  the 
•Cweeu  tbe  prices  on  those  two  days 
In  fact  allowed;as  the  measure  of 


biiclcvtbat  is  point  of  fact  the  pUdnOff 

!■  Ml  soffcnd  any  actual  loss.    So  transac- 

^*>«as  Ib  fact  made,  and  there  being  neither 

'MR^aaa  m  a  sale,  there  was  no  actual  dif- 

between  tbe  sums  paid  and  the  sums 

in  coosemence  of  It,  whidi  could  be 

In  a  profit  and  loss  account    All  that 

^  ^—^  ^  ^^  ^^^^  ^^'^  was  the  opportu- 

ttyrfb^ing  OB  November  nlnUi,  and  of  mak- 

^^wnm  1^  adUnc on  the  tenth,  the  sale  on 

mcf  htimg  purely  contingent,  without  any- 

in  tbe  esse  to  show  that  it  wasevenprob- 

»*•«  sr  macDded,  much  less  that  it  would  cer- 

''■■k'T  bnvn  tnkcn  place. 

bhnsbncB  weO  settled  since  the  decision  In 

w.  BrooHifn,!  HID.  81,  that  a  plalnt- 

ci^btfully  recover  a  loss  of  profits  as 

**tW  tW  damages  for  bresch  of  a  special 

insodb  a  case  tbe  profits  to  be  re- 

be  sDcfa  as  would  have  accrued 

of  tbe  contract  itself  as  the  di- 

result  of  its  fulfillment.    In 

€  ibaSopreme  Judicial  Court  of 

in  /%*  V.  H&rdina,  7  Cush.  518: 

snd  parcel  of  the  contract  it- 

bava  biBen  in  tbe  contemplation 

wbm  tbe  amament  was  entered 

tf  lkc7  are  audi  as  would  have  been 

party  from  other  independent 

although  entered 

and  on  tbe  faith  of  tbe  prin- 

tbsy  aretoo  tmcertainand 

1  Into  consideration  as  a  part  of  1 


the  damages  occasioned  by  the  breach  of  the 
contract  m  suit."  This  rule  was  appUid  by 
this  court  in  the  case  of  Philaddphia,  W,d  D/R. 
R,  Oo,T  Hateard,  54  U.  8. 18  How.  807 [14: 157]. 
In  Grijfln  v.  Cblver,  18  N.  Y.  489,  the  rule  was 
stated  to  be  that  "  The  damages  must  be  such 
as  minr  fairly  be  supposed  to  have  entered 
into  the  contemplation  of  the  parties  when 
they  made  the  contract;  that  is,  must  be  such 
as  miffht  naturally  be  expected  to  follow  its  • 
violation;  and  they  must  be  certain,  both  in 
their  nature  and  in  r^pect  to  the  cause  from 
which  they  proceed.  The  familar  rules  on  the 
subject  are  all  subordinate  to  these.  For  in- 
stance, that  the  damages  must  flow  directly 
and  naturally  from  the  breach  of  contract, 
is  a  mere  mode  of  expressing  the  first;  and 
that  they  must  be  not  the  remote  but  proximate 
consequence  of  such  breach,  and  must  not  be 
speculative  or  contingent,  are  different  modi- 
fications of  the  last." 

In  Bootfi  V.  Spuytm  DuyvU  Rolling  Mill  Oo, 
80  N.  T.  487,  the  rule  was  stated  to  be  that 
"The  damages  for  which  a  party  may  recover 
for  a  breach  of  contract  are  such  as  ordinarily 
and  naturally  flow  from  the  nonperformance; 
they  must  be  proximate  and  certain,  or  capa- 
ble of  certain  asceriainment,  and  not  remote, 
speculative  or  contingent."  In  White  v.  Miller, 
71  N.T.  188,  it  was  said:  "Gains  prevented,  as 
well  as  losses  sustained,  may  be  recovered" 
as  proflts,  "when  they  can  be  rendered  reason- 
ably certain  by  evidence,  and  have  naturaUy 
resulted  from  the  breach." 

In  cases  of  executory  contracts  for  the  pur- 
chase or  sale  of  personal  property,  ordinarily 
the  proper  measure  of  damages  b  the  differ- 
ence between  the  contract  price  and  the  market  [4S6] 
price  of  the  goods  at  the  time  when  the  con- 
tract is  broken.  This  rule  may  be  varied  ac- 
cording to  the  prindples  established  in  Hadleff 
v.  Baxendale,  9  Exch.  841;  28  L.  J.  £xch.  179. 
where  the  contract  is  made  in  view  of  spedai 
dreumstances  in  contemplation  of  both  parties. 
That  well  known  case,  it  will  be  remembered* 
was  an  action  against  a  carrier  to  recover  dam- 
ages occasioned  by  delay  in  the  delivery  of  an 
article,  by  reason  ot  which  special  injury  was 
sUeged.  In  the  application  of  the  rule  to 
similar  cases,  where  there  has  been  delay 
in  deliverinff  by  a  carrier  which  amounts  to 
a  breach  of  contract,  the  plaintiff  is  not  al- 
ways entitled  to  recover  the  full  amount  of  the 
damage  actually  sustained ;  prima  facie  the 
damages  which  he  is  entitled  to  recover  would 
be  the  difference  In  the  value  of  the  goods  at 
the  place  of  destination  at  the  time  they  ought 
to  have  been  delivered  and  their  value  at  the 
time  when  they  are  in  fact  delivered.  Home 
v.  Midland  ^  Cb.  L.  R  8  C.  P.  181;  Cutting 
v.  Grand  Trunk  R  Co,  18  Allen.  881.  Any 
lossabove  this  differencesustained  by  the  plaint- 
iff, not  arising  directly  from  the  delay,  but 
collaterally  by  reason  of  special  dreumstances, 
can  be  recovered  only  on  the  ground  that  these 
special  circumstances,  bdng  in  view  of  both 
Mrtiee  to  the  contract,  constituted  its  basis. 
SimpeonY,  London  dlf.W.RCo.h.  RIQ.  R 
Div.  274.  So  the  loss  of  a  market  may  be  made 
an  dement  of  damages  against  a  carrier  for  delay 
in  delivery,  where  ft  was  understood,  either  ex- 
pressly or  from  the  circumstances  of  the  case, 
that  the  object  of  delivery  was  to  get  the  brae- 
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•Ai'ra  dr.B.Oo.iC.  B.  N.  B.  689,  the  plaint- 
iff wM  held  entitled  to  recom  for  the  deterlo- 
tbHod  Id  the  marketable  Tala«  of  the  cloth  b; 


J  Intended.      

Th«  same  rule,  bj  analony,  has  been  applied 
In  actloDB  against  telegraph  compauiea  for  de- 
lay Id  the  deliveiy  of  meesagea,  whereby  there 
has  been  a  losa  of  a  bargain  or  a  market. 
Such  waa  the  case  of  United  State*  Td.  Co.  y. 
Wenffer,  5S  Pa.  263.  There  the  messaee  ordered 
a  purchoae  of  Btock,  which  advanced  In  price 
between  the  time  the  metiaage  Bhould  have  ar- 
rived and  the  time  wlien  it  was  purehased  un- 
der another  order,  and  tbo  advance  was  held  to 
be  the  measure  of  damages.  There  was  an  act- 
nal  loss,  tiecause  there  was  an  actual  purchase 
at  B  higher  price  than  the  party  would  have 
been  compelled  to  pay  it  the  message  had  tjeen 
promptly  deliverer!,  and  the  circumatancea 
were  such  as  to  conslitute  notice  to  the  com- 
^ny  of  the  neceagltv  for  prompt  delivery. 
The  rule  was  similarly  sppiied  in  Sqairt  t. 
Watem  {Titian  Xa.  Oo.  98  Mass.  382.  There 
the  defendant  negligently  delayed  the  delivery 
of  a  message  accepting  an  oBer  to  sell  certain 
goods  at  a  certain  place  for  a  certain  price, 
whereby  the  plalntuEf  lost  the  bargain,  which 


was  entitled  to  recover,  as  compensation  for 
his  loss,  the  amount  of  the  difference  between 
the  price  which  be  agreed  to  pay  for  the  mer- 
dundlse  by  the  messue,  which  if  It  had  been 
duly  delivered  would  have  closed  the  oonlract, 
and  the  sum  which  he  would  have  been  com- 
pelled to  par  at  the  same  place  Id  order,  by  the 
use  of  due  diligence,  to  have  purchased  a  like 
quality  and  quantity  of  the  same  species  of 
merchandise.  There  the  direct  consequence 
and  result  of  the  delav  in  the  tnmsmlsdon  of 
the  message  was  the  Ion  of  a  contract  which, 
if  the  meesace  had  been  duly  delivered,  would 
by  that  act  have  been  compfeled.  The  loes  of 
(he  contract  was,  therefore,  the  direct  result  of 
the  defeodsnfs  negligence,  and  the  value  of 
that  contract  consuted  in  the  difference  be- 
tween the  contract  price  and  the  market  price 
of  Its  subject  matter  at  the  time  and  place  when 
and  where  it  would  have  been  made.  The 
case  of  True  v.  International  Tel.  Oo.  60  Me. 
D,  cannot  be  dlsiincuisbed  in  its  circumstances 
from  the  case  In  9B  Mass.  283,  and  was  gov- 
emed  in  Its  decision  by  the  same  rule.  The 
cases  of  ManvilU  v.  W.  Union  Tel.  Co.  STIowa, 
214.  and  of  Thompien  v.  Wcttem  Union  TA 
Co.  61  Wis.  6S1,  were  instances  of  the  applti 
Hon  of  the  same  rule  to  similar  circumstances, 
the  difference  being  merely  that  In  these  the 
damage  consisted  in  the  loss  of  a  sale  instead  of 
a  purchase  of  properlT,  which  was  prevented 
by  the  negligence  of  the  defendant  in  tbe 
delive^  of  the  messsges.  In  these  case 
plaintiffs  were  held  to  be  entitled  to  ret 
the  losses  in  the  market  value  of  the  property 
occasioned,  which  occurred  during  the  delay. 
Of  course,  where  tbe  negligence  of  the  tele- 
graph company  consists,  not  in  delaying  the 
transmission  of  the  message,  but  in  trsnsmlt- 
tlDg  a  message  erroneously,  w  as  to  mislead 
4U 


'rulependmt  Line  of  Tdtgra^,  44  N.  T.  HR; 
but  these  have  no  applltktion  to  tbedrcoDb 
stances  of  the  present  case.  Here  the  pUmtU 
did  not  purchase  the  oil  ordered  aflet  tt»  ditt 
when  tbemes!>age  should  have  been  delivered, 
and  therefore  was  not  required  to  pay,  and  did 
pay,  any  advance  upon  the  market  prin 

SreTalllng  at  tbe  date  of  the  order;  neiibei 
oes  it  appear  that  it  was  the  purpose  or  loleti' 
tlon  of  tbe  sender  of  the  message  to  puithui 
tbe  oil  in  tbe  expcclatlon  of  profits  to  be  de- 
rived from  an  immediate  resale.  If  tbe  order 
had  been  promptly  delivered  on  the  day  it  wu 
'.,  and  had  been  executed  on  that  day,  it  ia 
found  that  he  would  have  resold  tlie  neit 
day  at  the  advance,  nor  that  he  could  have  re- 
sold at  a  profit  at  any  subsequent  day.  The 
oDiy  damage,  therefore,  for  which  he  is  enti- 
tled to  recover  la  the  cost  of  transmitting  the 
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\tjtidgmeni  it  aeeordingtg  ntened,  and  lAt 
eavm  remat>ded,witA  dinetiont  to  enter  a  judg- 
ment for  the  'piaiKUfffar  that  turn  nwrtljr. 

JOHN  W.  BRAZED,  Appt., 

NICHOLAS  SCHOFIBLD  it  u. 
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bttveen  heir*    irrtgitlaritiet  in  pariittan  an. 
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APPEAL  from  a  ludgment  of  the  Supreme 
Court  of  the  Temtoiy  of  WasbiogtoD 
aflBrming  a  Judgment  of  a  District  Court  of 
that  Territory  m  favor  of  defendants  In  an 
action  for  the  possession  of  a  tract  of  land. 

The  facts  and  case  are  f  ull j  stated  in  the 
opinion. 

Mr,  Leander  Holmes,  for  appellant: 

Appellees'  purchase  and  possession  lacked 
the  ingredients  of  legal  ouster,  good  faith  or 
color  of  title,  and  they  could  not  hold  ad- 
versely. 

Jaaaon  ▼.  Waten,  12  Johns.  865. 

A  deed  or  Judicial  proceeding  which  is  a 
nullity  can  never  lay  the  foundation  of  an 
adverse  possession. 

Livingston  v.  Peru  Iran  Co,  9  Wend.  512; 
Lincoln  v.  Tower,  2  McLean.  478;  Eeber  v.  Gil- 
mm,  1  Pa.  55;  King  v.  RandUtt,  88  Cal.  818. 

Unless  these  appellees  can  show  title  through 
a  court  having  Jurisdiction,  their  possession  is 
sf  no  value. 

Walker  v.  Turner,  22  U.  B.  0  Wheat.  541 
(6: 155). 

The  refusal  or  neelect  of  Amos  M.  Short  to 
file  a  claim  in  his  lifetime  deprived  his  widow 
and  children  of  any  interest  in  a  donation 
claim  through  him. 

Vance  v.  Burbank,  101  XT.  S.  521  (25:  081); 
BaU  V.  Ru99eU,  101  U.  S.  510  (25:  882). 

Notice  to  the  surveyor-general  was  the  first 
act  which  brought  the  occupant  within  the 
operation  of  the  law.  Without  this  notifica- 
tion, the  occupant  could  not  acquire  any  legal 
relation  to  the  land. 

FiUspatrick  v.  Duboie,  2  Sawy.  485. 

The  notification  of  the  widow  could  not  cure 
her  husband's  neglect,  nor  clothe  his  chtidren 
with  any  ri^t  in  the  land. 

Vance  v,  Burbank,  tupra. 

As  neither  the  adininistrator  nor  the  probate 
court  had  any  power  or  Jurisdiction  to  make 
said  partition,  said  alleged  partition  proceed- 
ings were  absolutely  null  and  void,  and  can- 
not, and  do  not,  bind  any  of  these  heirs  or  his 
assigns  from  asserting  their  after-acquired  title. 

Statutes  of  W.  Ty.  1854,  §  8;  Banner  v.  8il- 
ter,  2  Oreg.  886;  Trater  v.  Tribou,  8  Sawy. 
511,  520;  Adams  v.  EoekweU,  16  Wend.  816. 

/The  answer  fails  to  show  that  appeUees  are 
cmtled  to  equities  at  alL 

Teal  V.  Walker,  111  U.  S.  242  (28:  415). 

There  can  be  no  estoppel  by  bargain  and  sale 
deeds  of  one's  right,  title  and  interest  in  lands, 
except  the  interest  the  party  then  owns;  and  a 
warranty  cannot  enlarge  it. 

Coakley  v.  Bsrry,  8  Ohio  St  844;  Hanriek  v. 
Patrick,  119  U.  S.  175  (80:  406). 

When  the  deed  does  not  on  its  face  purport 
to  convey  an  indefeasible  estate,  but  only  Hie 
ri.^ht,  title  and  interest  of  the  grantor,  the  doc- 
tnne  of  estoppel  has  been  held  not  to  apply. 

WhiU  V.  Brocau>,  14  Ohio  St  848;  Adams  v. 
Pose,  80  N.  J.  L.  509;  Blanc/iard  v.  Brooks,  12 
Pi<*k.  47;  Brown  v.  Jackson,,!^  U.  S.  8  Wheat 
452  (4:  482). 

Nor  can  there  be  any  estoppel  against  the 
legal  owner  of  the  land  for  anything  said,  done 
or  allowed  before  his  title  became  vested. 

Bayler  v.  Commonwealth,  40  Pa.  37;  Doe  v. 
outer,  2  Smith,  Lead.  Cas.  7th  Am.  ed.  ♦651; 
Farmers  L.  d  T.  Co,  v.  McKinney,  6  McLean, 
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8;  Blanekard  v.  Brooks,  12  Pick.  47-^;  Sam- 
perreac  v.  U.  8.  82  U.  S.  7  Pet  222  (8: 665). 

It  must  appear  that  the  party  chominff  the 
benefit  of  the  estoppel  was  nualea  and  deoaved 
by  the  party  sought  to  be  estopped. 

WptXe  V.  Smith,  4  Sawy.  24;  HUl  ▼.  Epley, 
81  Pa.  884;  Boggs  ▼.  Merced  Min.  Oa.  14  Cal. 
879;  8ted  v.  8t.  Louis  SmsUing  d  Btf.  Oo.  106 
U.  S.  456  (27:  229);  Henshaw  v.  BisseU,  85  U. 
S.  18  Wad.  255  (21:  885);  Brant  v.  Virginia 
OoalAL  0^.98 U.S.  826 (28: 927);  2Pom.Eq. 
Jur.  pars.  806,  Wl\:Trmton  Bkg.  Co.  v.  Dun- 
can, 86  N.T.  221. 

Nor  can  a  party  claim  the  benefit  of  any 
kind  of  estoppel  when  it  is  apparent  from  the 
answer  that  he  knew,  or  had  the  means  to 
know,  at  the  time  of  the  want  of  title,  or  the 
character  of  the  title. 

Steel  V.  St.  Louis  SmelHng  A  Eef.  Oo.  106  U. 
S.  447  (27:  226);  Smith  v.  Cashliut.  F.  Ins. 
O).  24  Pa.  820;  Commonwealth  v.  MoUt,  10  Pa. 
527-^1. 

No  one  is  required  to  assot  his  title  before 
he  has  it. 

Bigelow  v.  Topliff,  25  Vt  278;  ffiU  ▼.  JSplev, 
81  Pa.  881;  FiA&r  v.  Mossman,  11  Ohio  St  42; 
Crest  V.  Jack,  8  Watts,  288. 

No  equitable  estoppel  can  spring  from  mere 
silence  or  acquiescence  in  any  case,  unless  it 
was  a  duty  to  speak. 

HiU  ▼.  Epleg,  81  Pa.  881;  Taiflor  v.  Ely,  25 
Conn.  250;  Strong  y.  Ellsworth,  26  Yt  866; 
Sutton  T.  Wood,  27  Minn.  862. 

Even  the  receipt  of  the  proceeds  of  the  sale 
cannot  preclude  the  assertion  of  an  after-ac- 
quired utle. 

Doe  V.  outer,  2  Smith,  Lead.  Cas.  7th  Am. 
ed.  •658;  Hanriek  v.  PMriek,  119  U.  S.  175 
(80:406). 

Nor  could  a  deed  pass  an  after-acquired  title 
by  estoppel  unless  the  deed  or  deeds  alleged 
conveyed  future  estates,  or  titles  to  be  acquired. 

See  Varick  v.  Edwards,  11  Paige,  289;  Ed^ 
wards  v.  Varick,  5  Denio,  664;  L&yd  v.  Lloyd, 
2  Connor  &  L.  592;  S.  C.  Drurv  &  W.  869; 
Sparrow  v.  Kingman,  1  N.  T.  2&-246;  Jack- 
son V.  Wright,  14  Johns.  198;  Jackson  V.  Brad- 
ford, 4  Wend.  622. 

This  doctrine  of  estoppel  should  not  be  en- 
forced, unless  all  the  circumstances  concur 
which  are  necessary  to  the  creation  of  an  equi- 
table estoppel. 

Boggs  v.  Merced  Min.  Co,  14  Cal.  279;  Crest 
V.  Jack,  8  WatU,  288;  SUd  v.  St,  Louis  Smelt- 
ina  dt  Btf,  Co.  106  U.  S.  456  (27:  229). 

No  executory  or  contingent  interest  can  be 
conveyed,  either  by  common-law  grant  or  by 
the  Statute  of  Uses. 

Pelletreau  v.  Jackson,  11  Wend.  110;  Jack- 
son V.  Waldron,  18  Wend.  178;  Edwards  v. 
Varick,  5  Denio,  665;  Davis  v.  Hoyden,  9  Mass. 
514;  Blancftard  v.  Brooks,  12  Pick.  47-66; 
Ham  V.  Ham,  14  Me.  851;  Kinsman  v.  Loomis, 
11  Ohio,  475;  Frank  v.  Darst,  14  ID.  804;  Spar- 
row V.  Kingman,  1 N.  Y.  242;  BeU  v.  Twilight, 
26  N.  H.  401. 

Nor  will  a  special  warranty  against  the  grant- 
or operate  by  way  of  estoppel  on  a  future  in- 
terest 

Oomstoek  v.  Smith,  18  Pick.  116;    Wight  v.  < 
Shaw,  5  Cush.  56-64. 

These  appellees  got  nothing  by  a  cruardian's 
deed  executed  long  prior  to  ms  ward's  invest!- 
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tore  of  thK  and  whfle  tbe  title  and  ri^t  of 
title  WM 1^  in  tbe  goTenunent. 

MorOdnue  w.  Phdpi,  08  U.  a  21  How.  2M 
(XfiiliOi;  Farmen  L,  diT.  6b.  ▼.  MeKinnaL  6 
UcLeao.l; SampeitnaeY.  IT.  A  82 U.  8.  7 Pel. 
222  ^MS);  Btanehard  ▼.  Brooki,  12  P!dL47-M. 

Matn,  B.  F.  DenaisoB  and  Roftis  Mmh> 
lorjr*  for  appelleee: 

All  easeDtial  facts  within  the  iflanea  not  ex- 
pfeflBhr  found  hy  the  court  are  presumed  to 
nsTe  been  found  in  sach  a  way  as  to  support 
the  Judgment. 

Servantir.  Ludc,  48  CaL  288;  Bixtm  r.  Bro- 
i»0,  46  CaL  275;  Knml  ▼.  Siarkey.  46  CaL  8; 
Thomp»cm  ▼.  (/JVW,  41  Cal.  885;  Warner  ▼. 
Hdman.  24  CaL  228. 

The  partition  as  made  in  1856  is  now  valid 
and  Unding  as  a  Jodidal  partition. 

CampbeUy.  WaUaee,  12  N.  H.  862;  Piati  t. 
Subdel,  5  Ohio,  248;  McQregar  ▼.  B^fnoldt,  12 
Iowa,  228. 

A  partition  may  become  binding  l^  acquies- 
eeoce. 

Freem.  Coten.  ftP.  §  586;  MiUican  ▼.  Miai- 
wn,  24  Tex.  489;  Jaek$on  v.  Richttnper,  18 
Johns.  876;  White  ▼.  Ckmp,  8  Met  870;  Me- 
Queen t.  Fletcher, 4  Rich.  £q.  152; MeQregarY, 
B^noldi,  lO.Iowa,  228;  Piatt  y.  fftOM,  6  Ohio, 
248;  McMahan  ▼.  MeMahan,  18  Pa.  881. 

ProceedinsB  in  partition  can  not  be  collater- 
ally impeached  for  an  irregularity,  error,  or 
oniission. 

WhiU  ▼.  Clapp,  8  Met  865;  Thompmm  ▼. 
Totmie,  27  U.  8.  2  Pet  167  (7:881);  Dateorth  ▼. 
Biee,  48  Mo.  124;  Grignan  ▼.  Aetor.  48  U.  a  2 
How.  819  (11:288). 

Such  proceedings,  if  void  originally,  may  be 
ratified. 

Map^  ▼.  Suaari,  58 Pa.  848;7M^  ▼.  Grid- 
ley,  8  Smedes  AM.  498;  Freem.Yoid  Sales,  §  48. 

The  partition  as  made  in  1856  Ib  valid  and 
binding  as  a  voluntary  parol  partition. 

Wood  V.  Fleet,  86  N.  Y.  499. 

A  parol  partition  is  valid,  where  possession 
>i  taken  and  held. 

Ifoore  V.  Kerr,  46  Ind.  468;  Lanierman  v. 
WiUiame,  65  ^1.  60;  BuaeU  v.  Gather,  28 
Wis.  678;  Baton  v.  TaUma^,  24  WIb.  217; 
Booth  V.  Adams,  11  Vt  156;  Ajw  v.  Henrv,  24 
Vt  560;  Long  v.  BoOarhide,  24  Cal.  218. 

The  subseouent  conveyances  produced  a 
valid  and  binoing  partition. 

These  conveyances  operate  as  an  estoppeL 

Vamum  v.  Abbott,  12  Mass.  474. 

Parol  partitions,  when  executed  by  possession 
taken  and  mutually  acquiesced  in  by  the  par- 
ties for  a  lonff  time,  will  be  recognized  and  en- 
forced in  eqtuty. 

Kennedy  v.  Kennedy,  48  Pa.  417;  Maseey  v. 
McBwain,  2  Hill,  Eq.  424;  Pope  v.  Benry,  24 
Vt  560;  Goodhue  v.  Bamiedl,  Rice.  Eq.  286; 
TonUin  v.  BUyard,  48  lU.  802;  Freem.  Coten. 
&  P.  §  402,  and  cases  dted.  Ebert  v.  Wood,  1 
Bhm.  218. 

Where  one  has  received  the  fruits  of  a  trans- 
action, he  is  not  permitted  to  deny  its  validity 
wbUst  retaining  its  benefits. 

Brant  v.  Virginia  Coal  A  I.  Co.  98  U.  8.  826 
(28:927). 

^  The  widow  and  those  claiming  under  her 
are  forever  estopped  from  denying  the  validity 
of  the  partition  of  the  west  half  of  the  daim 
among  the  children. 
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Wieeman  v.  Maey,  20  Ind.  289;  Brake  ?. 
86  Iowa»  476;  BuUie  v.  BebU,  86  lowt, 
6ia 

When  a  settler  under  section  4  of  the  Dona- 
tloQ  Act  dies  intestate,  after  complying  with 
the  Adfe  and  before  patent  issues,  his  estate 
terminates;  and  the  remainder  at  once  vests  io 
Ids  chfldren  as  the  direct  donees  of  the  United 
States,  and  not  by  descent  as  the  heirs  of  audi 

miner  v.  Vaughn,  2  Sawy.  269. 

The  Donation  Act  is  a  present  erant  upon 
conditions  subsequent  Upon  ccmiiAtance  witb 
these  conditions  the  legal  title  at  once  vesta  be- 
fore patent  issues. 

Leer,  8ummer$,2 Oieg. 260; BtakedyY,  Ca^ 
wood,  4  Oreg.  279. 

A  parol  agreement  for  partition  of  land,  if 
carried  into  effect  and  if  fair  and  eqiud,  will  be 
binding  upon  all,  whether /miet  eotert  or  not, 
if  their  husbands  Join,  or  minors,  if  with  tbe 
consent  of  their  guardians. 

Calhoun  V.  Bay$,  8  Watts  A  a  127;  Bbert  v. 
Wood,  1  Binn.  216;  MeConneUv.  Carey,  48  Pl 
845. 

A  minor,  after  coming  of  age  may  ratify  tbe 
acts  of  his  guardian. 

Johnston  v.  Fumier,  69  Pa.  449. 

A  court  of  equity  will  compel  the  speciftc 
performance  of  a  parol  partition,  as  of  any  otho* 
contract  relating  to  lands,  whenever  it  has  been 
carried  into  execution  by  the  parties. 

Goodhue  v.  BameU,  Rice,  Eq.  236;  Tomlin  v. 
BUyard,  48I1L  802;  Freem.  Coten.  &P.  $  402; 
MePhereon  v.  GunUff,  11  Sei^.  A  a  426. 

The  issuing  of  the  patent  b  a  ministerial  act,, 
and  is  mere  evidence  of  title. 

Boiph  V.  Barney,  5  Oreg.  191;  Chapman  v. 
aOiod  Bitt.  No.  1,  1  Deady,  106:  Murray  v. 
Murray,  6  Oreg.  26. 

The  alleged  defect  is  not  a  ]urisdictioDa> 
one. 

Mohr  V.  Manierre,  101  U.  8.  417  (25:1062); 
Oomttoek  v.  Orastfard,  70  U.  8.  8  WaU.  896 
(18:84);  Grignon  v.  Aetor,  48  U.  8.  2  How.  Zlik 
(11:288). 

The  validity  of  the  sale  cannot  be  collaterally 
attacked. 

Thompson  v.  Toknie,  27  U.  a  2  P^  m 
(7:884);  Mohr  v.  Manierre^  and  Comsloek  ▼. 
Crawford,  supra;  Mufford  v.  Beeeridge,  78  BL 
455;  Beauregard  v.  New  Orleans,  59  U.  8?T!J' 
How.  497  (15:469);  MePherson  v.  CunU/T,  11 
Ser^.  A  R  422;  JB^viscm  v.  CO^,  8  Ohio  St.  ei4. 

^uity  will  dways  aid  the  defective  execu- 
tion of  a  valid  power. 

Story,  Eq.  §§  97,  98;  S^gee  v.  Thonuu,  9 
Blatchf.  11. 

The  ratiflcation'of  a  void  sale  maybe  by  mcta^ 
and  acquiescence. 

Maple  V.  Kussart,  58  Pa.  848;  Sims  ▼.  B^er- 
hardt,  102 U.  8.  812(26:89). 

The  voidable  deea  of  an  infant  may  be  rati- 
fled  after  comineof  age. 

Bastings  v.  B^rhide,  24  Cal.  195;  Robert  ▼. 
Morrin,  27  Mich.  dOe,  MePherson  Y.  CunltJT,  11 
ScTg.  &  R  422. 

The  plaintiff  is  not  a  trustee  of  an  exprvsi 
trust  No  trust  ib  declared,  much  less  de 
fined. 

Murray  v.  Walker,  81  N.  T.  899;  MHU  ▼ 
Murry,  1  J^eb.  827;Cbmfaiiv.  Brown,S  Crmnch 
C.  C.  148. 
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A  conveyance  hv  one  out  of  possession,  where 
tbe  land  is  held  adVersely  to  the  grantor,  is  in- 
operatiye  and  void  as  against  the  person  hold- 
ing adversely. 

Jackson  v.  Uemont,  0  Johns.  55:  McMahan  v. 
Bowe,  114  Mass.  140;  Backus  v.  Byron,  4  Mich. 
585;  PoweU  v.  Brandon,  24  Miss.  848;  Dadmun 
v.  Lamson,  9  Allen,  85;  Bradstreet  v.  Hunting- 
ton, 80  U.  8. 5  Pet.  402  (8:170);  Hogan  v.  KurUt, 
94  D.  8.  776  (24:819). 

The  opinion  of  the  court  below  in  this  case 
is  not  in  conflict  with  the  doctrine  of  equitable 
estoppel. 

2  Pom.  Eq.  Jur.  272, 278;  Corcoran  ▼.  Brown, 
8  Cranch,  C.  C.  148;  French  v.  8pencer,  62  U.  8. 
21  How.  228  (16:97);  ^ffder^v.  Adams,  4  Mason, 
15;  Young  v.  BafdUn,  91  Pa.  280;  Blairv.  Wait, 
69  N.  Y.  118;  \^ooduiard  v.  Tudar,  81  •Pa.  382; 
Toumsend  v.  ChappeU,  79  U.  8.  12  Wall.  681 
(20:486);  Morgan  v.  Chicago  dA.R.R,Co,W 
U.  8. 716  (24:748). 

In  the  absence  of  a  bil  of  exceptions,  setting 
forth  evidence,  no  error  can  be  assigned  in  re- 
spect to  facts  found  by  the  court  when  the  par- 
ties waive  a  trial  by  jury. 

Prentice  v.  SUarns,  118  U.  8. 485  (38:1059). 

Mr.  Justice  Field  delivered  the  opinion  of 
tbe  court: 

This  case  comes  before  us  on  appeal  from 
the  8upreme  Court  of  the  Territory  of  Wash- 
ington. The  action  was  brought  by  the  plaint- 
iff below,  who  is  appellant  here,  for  the  pos- 
session of  a  tract  of  land  in  Clarke  County,  in 
that  Territory,  containing  about  85  acres,  more 
or  less,  of  which  he  alleges  that  he  is  the  own- 
er and  entitled  to  the  pcisession,  but  which  the 
defendants  wrongfully  withhold  from  him,  and 
have  done  so  for  the  last  six  years,  and  of  which 
they  have  during  that  time  appropriated  the 
rents  and  profits. 

The  plaintiff,  in  support  of  his  alleged  title 
to  tbe  premises,  relies  upon  conveyances  there- 
of from  the  heirs  of  Amos  M.  8b6rt,  in  whose 
name  and  that  of  Esther  Short,  his  wife,  a  pa- 
tent of  the  United  8tates  was  issued  on  tbe  18th 
of  October,  1877,  for  a  tract  of  land  embracing 
tbe  premises,  in  supposed  compliance  with  the 
Act  of  Congress  of  September  27, 1850,  for  the 
protection  of  setUen  In  the  Territory  of  Ore- 
ion. 
^^The  defendants  assert  title  to  the  premises 
[497]  through  a  conveyance  thereof  of  an  earlier  date 
by  the  guardian  of  one  of  the  said  heirs,  made 
under  the  direction  of  the  probate  court  of  the 
countjr  after  partition  had  been  had  between 
tbe  heirs,  of  their  respective  interests. 

It  appears  that  on  tbe  8th  of  March,  1848, 
Amos  M.  8hort,  and  Esther  8hort  his  wife, 
settled  upon  a  tract  of  land  in  the  present  Coun- 
ty of  Clarke  and  Territory  of  WaBbine:ton,  then 
constituting  part  of  the  Territory  or  Ore^fon, 
cluiming  tbe  same  under  the  laws  of  the  Pro- 
visional Qovernment  of  tbe  country.wbicb  tbe 
inhabitants  had  established  as  early  as  1845. 
By  those  laws  each  settler  was  entftled  to  640 
acres,  upon  complying  with  certain  conditions 
as  to  their  improvement.  On  the  14th  of  Au- 
gust, 1848,  Congress  passed  an  Act  establishing 
agovemment  for  the  Territory.  9  Stat,  at  L. 
8SS3.  The  14th  section  recognized  and  contin- 
ued in  force  the  laws  of  the  Provisional  Gk>vem- 
rnpnt.  so  far  as  the  same  were  not  incompatible 
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with  the  Constitution  of  the  United  States  and 
the  principles  and  provisions  of  tbe  Act;  but  all 
laws  makmg  grants  of  land,  or  otherwise  af- 
fecting or  encumbering  tbe  title  to  lands,  were 
declared  to  be  void.  Afterwards,  on  Septem- 
ber 27, 1850,  Congress  passed  an  Act  commonly 
called  the  Donation  Act  of  Oregon,  by  which 
the  substantial  benefits  of  the  laws  of  the  pro- 
visional government  in  tbe  acquisition  of  titles 
to  lands  were  secured  to  settlers.  It  is  entitled 
"An  Act  to  Create  the  Office  of  Surveyor-Gten- 
eral  of  the  Public  Lands  in  Oregon,  and  to 
Provide  for  the  Survey,  and  to  Make  Donations 
to  Settlen  of  the  Said  Public  Lands."  9  Stat 
at  L.  496.  By  the  4th  section  of  this  Act  a 
grant  of  land  was  made  to  every  white  settler 
or  occupant  of  the  public  lands  in  Oregon  above 
the  aee  of  eighteen  yeara,  who  was  a  citizen  of 
the  Vmied  States,  or  had  made  a  declaration 
according  to  law,  of  his  intention  to  become  a 
citizen,  or  who  should  make  such  declaration, 
on  or  before  the  first  day  of  December,  1851, 
and  who  was  at  the  time  a  resident  of  the  Ter- 
ritory, or  might  become  a  resident  before  De- 
cember 1, 1850,  and  who  should  reside  upon 
end  cultivate  the  same  for  four  consecutive 
years,  and  otherwise  conform  to  the  provisions 
of  the  Act.  The  grant  was  of  820  acres  of  land 
if  the  settler  was  a  single  man ;  but  if  a  married 
man,  or  if  he  should  become  married  within 
one  year  from  the  first  day  of  December.  1850, 
then  it  was  of  640  acres;  one  half  to  himself 
and  the  other  half  to  his  wife,  to  be  held  by 
her  in  her  own  right,  the  surveyor-general  to 
designate  the  part  Inuring  to  the  husband  and 
that  to  the  wife,  and  enter  the  same  on  the  rec- 
ords of  his  office. 

The  section  further  provided  that  in  all  cases 
where  such  married  persons  had  complied  with 
the  provisions  of  the  Act,  so  as  to  entitle  them 
to  the  grant,  whether  und^  the  late  Provision- 
al Oovemment  of  Oregon  or  since,  and  either 
diould  die  before  the  patent  was  issued,  the 
survivor,  and  children  or  hetrs  of  the  deceased, 
should  be  entitled  to  his  share  or  interest  in 
equal  proportions,  except  where  he  should 
otherwise  dispose  of  it  by  will. 

By  the  6th  section  the  settler  was,  within 
three  months  after  survey  of  tbe  land,  or  where 
the  survey  had  been  made  before  the  settle- 
ment commenced,  then  within  three  months 
from  its  commencement,  to  notify  tbe  Surveyor- 
General  of  the  United  States  for  the  Territory 
of  the  precise  tract  claimed  by  him  under  the 
Act.  by  the  7th  section  be  was,  within  twelve 
months  after  the  survey,  or  where  the  survey 
had  been  made  before  the  settlement,  within 
that  period  after  its  commencement,  to  prove  to 
the  satisfaction  of  the  surveyor-genenu,  or  of 
such  other  officer  as  might  be  appointed  for 
that  purpose,  that  the  settlement  and  cultiva- 
tion required  bad  been  commenced,  specifying 
tbe  time  of  the  commencement;  and  after  tbe 
expiration  of  four  years  from  the  date  of  such 
settlement,  whether  made  under  the  laws  of  tbe 
Provisional  Government  or  not,  to  prove  in  like 
manner  by  two  disinterested  witnesses  the  con- 
tinued residence  and  cultivation  required  by 
the  4th  section.  Such  proof  being  made,  the 
surv^or-general,  or  other  officer  appointed  for 
that  purpose,  was  to  issue  a  certificate,  setting 
forth  the  facts  and  specifying  the  land  to  which 
tbe  party  was  entitled,  and  to  return  the  proof 
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thus  taken  to  the  Ck>mmi88ioDeT  of  the  General 
Land  Office;  and  if  he  found  no  valid  objection 
thereto,  a  patent  was  to  issue  for  the  huid  ac- 
cording to  the  certificate,  upon  its  surrender. 

Bv  an  Act  passed  on  the  14th  of  February, 
1858,  the  Donation  Act  was  amended  (10  Stat 
at  L.  chap.  60,  p.  158),  extending  the  provis- 
ions of  the  original  Act  to  the  fint  of  Decem- 
ber, 1865,  and  requiring  any  person  entitled  to 
the  benefit  of  the  4th  section  of  that  Act.  who 
was  a  resident  in  the  Territory  on  or  prior  to 
December  1, 1850,  to  file  with  the  Surveyor- 
General  of  the  Territory,  in  advance  of  the  time 
when  the  public  surveys  should  be  extended 
over  the  particular  land  claimed  by  him,  if 
such  surveys  had  not  been  previously  made,  a 
notice  setting  forth  his  claim  to  the  benefits  of 
that  section. 

Tlie  four  years'  residence  and  cultivation  re- 
quired of  Amos  M.  Short  bv  the  Donation  Act 
were  completed  on  the  8th  of  March,  1852.  On 
the  0th  of  January,  1858,  he  died  intestate, 
leaving  his  widow  and  ten  children  surviving 
him.  Letters  of  administration  on  his  estate 
were  issued  to  her  by  the  Probate  Court  of 
Clarke  Countv,  and  she  was  appointed  guard- 
ian of  the  minor  children.  SuDsequently  she 
surrendered  her  letters  of  administration,  and 
one  S.  Burlingame  was  appointed  administra^ 
tor  in  her  place,  she  continuio^  guardian  of 
the  minor  cnildren,  with  exception  of  one  of 
them,  Alfred  D.  Short,  of  whom  another  was 
appointed  guardian.  On  the  4th  of  October, 
1858,  assuming  to  follow  the  Amendatory  Act 
of  February  14,  1853,  she  filed  with  the  Sur- 
veyor-General of  the  Territonr  the  notice  in 
writing  required  by  that  Act,  showing  that  her 
deceased  husband,  by  his  raddence  upon  and 
cultivation  of  the  land,  had  complied  with  the 
provisions  of  the  Donation  Act,  and  as  such 
was  entitled  to  its  benefit.  On  the  26th  of  May, 
1860,  the  map  of  the  survey  of  public  lands, 
including  the  donation  land  claim,  was  ap- 
proved by  the  surveyor-general;  and  on  the  19th 
of  June  following  the  final  proof  of  settlement, 
residence  upon,  and  cultivation  of  the  land  was 
made,  and  on  the  81st  of  July,  1874,  the  dona- 
tion certificate  was  issued,  by  which  the  west 
half  of  the  claim  was  assigned  to  Amos  M. 
Short,  and  the  east  half  to  his  wife  Esther,  who 
had  died  on  the  28th  of  June,  1862.  A  patent 
for  the  donation  claim  was  issued  to  them 
and  their  heirs,  bearing  date  October  18, 
1877,  by  which  the  west  htdi  of  the  claim 
was  allotted  and  granted  to  Amos  M.  Short 
and  his  heirs,  and  the  east  half  was  allotted 
and  granted  to  Esther  Short  and  her  heirs. 
The  patent  was  issued  in  this  form,  notwitb- 
stanaing  the  death  of  Amos  and  Esther  Short, 
pursuant  to  section  2448  of  the  Revised  Stat- 
utes, re-enacting  the  provisions  of  the  Act  of 
^sy  20, 1886,  which  declares  that  "Where  pa- 
tents for  public  lands  have  been  or  maybe  is- 
sued, in  pursuance  of  any  law  of  the  United 
States,  to  a  person  who  had  died,  or  who  here- 
after dies,  before  the  date  of  such  patent,  the 
title  to  the  land  designated  therein  shall  inure 
to  and  become  vested  in  the  heirs,  devisees,  or 
assignees  of  such  deceased  patentee,  as  if  the 

Eatent  had  issued  to  the  deceased  person  during 
fe." 

Some  years  after  the  issue  of  this  patent  the 
heirs  of  AmoB  and  Esther  Short  conveyed  their 
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interest  In  the  land  In  coutroverBy  to  the  grant- 
ors of  the  plaintiff. 

It  would  seem  that  sometime  in  the  year  1855, 
or  in  1856.  the  heirs  of  Amos  M.  Short  and  his 
widow  agreed  among  themselves  upon  a  division 
of  the  donation  claim.  The  widow  took  the  east 
half  and  the  chDdren  the  west  half.  In  July, 
1856,  the  part  thus  by  agreement  assigned  to 
the  children  was,  by  order  of  the  probate  court, 
upon  their  application,  partitioned  amonff  them. 
It  was  divided  into  ten  parts,  one  of  which  was 
allotted  to  each  chfld.  The  value  of  the  differ- 
ent allotments  was  appraised  and,  where  neces- 
sary to  equalize  their  valuation,  owelty  was  al- 
lowed. Of  one  of  the  heirs.  Grant  H.  Short,  a 
minor,  a  guardian  was  appointed,  who  subse- 
quently, by  order  of  the  probate  court,  sold  the 
property  of  his  ward  for  the  purpose  of  raising 
money  with  which  to  pay  his  just  debts,  and  to 
furnish  him  the  necesauy  means  of  living.  The 
sale  was  made  at  auction  to  the  highest  bidder, 
and  the  defendant,  Nicholas  Schofield,  became 
the  purchaser,  and  a  deed  was  executed  to  him 
healing  date  April  29, 1865.  He  went  at  once 
into  possession  and  put  improvements  upon  the 
property  to  the  value  of  (2,000,  and  ever  after* 
wards  paid  the  annual  taxes  thereon. 

The  title  thus  obtained  by  the  defendant  is  as- 
sailed by  the  plaintiff,  upon  the  alleged  ground 
that  no  right  to  the  donation  claim  was  acquired 
by  the  residence  and  cultivation  of  Amos  M.  1^ 
l^ort,  he  not  having  notified  the  surveyor-gen- 
eral of  his  claim;  and  that  the  notice  by  Esther 
Short,  in  Octobear,  1858,  beins  given  after  his 
death,  was  of  no  efficacy;  and  that  therefore  no 
interest  in  any  put  of  the  land  passed  to  his 
heirs  to  be  partitioned  or  sold. 

It  is  undoubtedly  true  that  the  Donation  Act 
requires  for  the  completion  of  the  settler's  ri^ht 
to  a  patent,  not  only  that  he  should  reside  upon 
the  land  and  cultivate  it  for  four  years,  bat  thai 
he  should  notify  the  surveyor-general  of  the 
precise  land  he  claims.    The  object  of  the  law 
was  to  give  title  to  the  party  who  had  resided 
upon  and  cultivated  the  land,  and  who  iras, 
therefore,  in  equity  and  justice  better  entitled  to 
the  property  than  others  who  had  neither  raided 
upon  nor  cultivated  it    But  it  was  also  of  im- 
portance to  the  government  to  know  the  pre- 
cise extent  and  location  of  the  land  thus  resided 
upon  and  cultivated.  It  was  necessary  to  enable 
the  government  to  ascertain  what  lands  -weaf^ 
free  from  claims  of  settlers,  and  thus  subject  lo 
sale  or  other  disposition.    There  was  nothing. 
however,  in  the  information  to  be  commnnicat- 
ed  which  rendered  it  necessaiy  that  it  abould 

groceed  from  the  husband  alone.    So  lon^  as 
e  remained  the  head  of  the  family  settlement 
there  was  a  manifest  propriety  in  its  i>Tooeed- 
ing  from  him;  but  in  case  of  ms  death  it  is  not 
perceived  why  it  might  not  come  with  oqual 
efficacy  from  his  widow,  who  then  took,  bis 
place  as  the  bead  of  the  family.    The  la^vir  con- 
templates in  all  its  provisions  that  where  m  set- 
tlement has  been  jomt,  by  the  two  togetber«  tbe 
benefit  of  the  donation  intended  for  both  sbonld 
be  secured,  in  case  of  the  death  of  either^  to  bis 
or  her  heirs.    It  is  true,  the  notice  to  tihe  sur- 
veyor-general was  the  first  proceeding  ^w-bicb 
informed  the  public  authorities  of  the  intention 
of  the  occupant  to  avail  himself  of  the  l>enefita 
of  the  Act,  and  of  the  acceptance  of  tl^e  pxv^f  . 
fered  grant    But  without  the  residenoe  and 
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cultivation  required,  the  notice  would  be  of  no 
eflScacnr.  Bj  the  original  Act  they  mieht  pre- 
cede the  notice,  if  the  public  sunreTS  had  not 
been  extended  over  the  land.  Until  such  sur- 
vey was  made  no  notice  to  the  surveyor-general 
was  required,  and  yet  the  occupant  was  LOt  for 
the  want  of  it  to  lose  the  grant  which  the  Act 
contemplated  as  a  reward  for  his  continued 
residence  and  cultivation.    It  was  the  amenda- 

[5021  ^^  ^^^  ^'  ^^^  which  required  notice  to  be 
given  to  the  surveyor-general  in  advance  of  the 
public  surveys;  and  such  notice  could  only  be 
given  by  the  widow,  the  husband  being  tnen 
dead.  The  event  calling  ui)on  him  to  give  the 
notice  had  not  occurred  during  his  life,  that  is, 
the  survey  of  the  land  bad  not  been  made.  He 
was  not  therefore  in  fault  for  not  giving  it 
Under  these  circumstances  it  is  not  i)6rceived 
whv  the  widow  might  not  give  it,  she  and  her 
children  being  directly  interested  in  the  matter. 
To  hold  otherwise,  and  thus  impose  a  gre^tt  loss 
upon  them,  would  seem  to  be  contn^  to  the 
general  purpose  of  the  Act,  which  was  to  ex- 
tend its  protection  to  them  as  well  as  to  the 
father  and  husband  whenever  hisr^denceand 
cultivation  had  continued  for  the  reauired  pe- 
riod. Indeed,  hv  the  8th  section  of  me  Act  of 
1850  it  was  provided  that  upon  the  death  of  any 
settlerjbefore  the  expiration  of  the  four  years 
continued  possession  required,  the  rights  of  the 
deceased  should  descend  to  the  heirs  at  law  of 
such  settler,including  his  widow,  where  one  was 
left,  in  equal  parts,  and  that  proof  of  compli- 
ance with  the  conditions  of  the  Act  up  to  the 
time  of  his  death  should  be  sufficient  to  entitle 
them  to  a  patent.  Much  more  would  it  seem 
should  the  widow  and  children  be  secured  in 
the  donation,  where  the  residence  and  cultiva- 
tion had  continued  for  the  whole  period  re- 
quired, and  be  permitted  to  perform  any  fut- 
ure act  to  establish  their  riffbts,  required  by 
reason  of  subsequent  legislation.  Besides,  the 
Act  of  1864,  amending  the  Donation  Act  de- 
clares that  a  failure  to  file  the  notice  within  the 
time  fixed  should  not  work  a  forfeiture.  18 
Stat,  at  L.  184.  We  are  of  opinion,  therefore, 
that  the  notice  given  by  the  widow  in  October, 
1858,  was  suffideut  to  preserve  the  donation 
claim  in  its  entirety. 

The  case  of  ffaU  v.  RuMell,  101  U.  S.  608 
[25:8291  does  not  confiict  with  these  views. 
There  the  husband  died  after  residence  of  less 
than  a  year,  and  it  was  held  that  he  had  ac* 
Quired  no  devisable  interest  in  the  propertv; 
the  interest  which  the  widow  and  heirs  might 
lake  under  the  8th  section  upon  such  limited 
residence  and  cultivation  by  the  deceased  hus- 
band was  as  doi^ees  of  the  government,  and  not 
by  descent. 
There  is  another  view   of  this  case  which 

[503]  would  seem  to  conclude  the  appellant  as  to  the 
sufficiency  and  legality  of  this  notification  by 
the  widow.  The  patent  of  the  United  States 
was  issued  upon  the  supposed  compliance  of 
the  patentees  with  the  requirements  of  the  Do- 
nation Act.  That  instrument  is  not  in  the  rec- 
ord, but  we  must  presume  that  it  follows  the 
usual  form  of  such  iustrumcnts,  and  recites  the 
compliance  of  the  patentees  with  the  require- 
ments of  the  Act,  and  the  production  to  the 
proper  officers  of  satisfactory  proof  on  that 
point.  The  appellant  derives  all  the  title  he  as- 
serts through  conveyances  of  the  heirs  of  the 


deceased  settler  under  the  patent  As  well  ol> 
served  by  the  Supreme  Ck)urt  of  the  Territory, 
under  these  circumstances  these  heirs  andtheii 
grantees  are  estopped  from  "saying  to  the  preju- 
dice of  any  grantee  of  theirs,  but  that  the  hua> 
band  and  ancestor,  Amos  Short,  deceased,  duly 
resided  upon  and  cultivated  for  the  prescribed 
period  the  the  donation  land  claimed  known  as 
his,  or  that  by  virtue  of  a  full  compliance  with 
the  essential  requirements  of  the  Donation  Act, 
his  widow  and  children  were,  at  the  date  of  hit 
death,  in  January,  1858,  entitled  under  the  Act 
to  that  land  claim." 

The  conditions  for  the  acquisition  of  the  title 
to  the  entire  donation  tract  naving  been  com* 

glied  with,  upon  the  notice  given  by  his  widow 
1  October,  1858,  followed  by  proof  of  the  con- 
tinue residence  and  cultivation  required  bv  the 
Act,  what  remained  to  be  done  by  the  officers 
of  the  government  was,  to  divide  the  land  be- 
tween the  widow  and  heirs,  assigning  to  her 
one  half  part  and  to  the  heirs  the  other  half. 
They  having  agreed  to  a  division  between  them- 
selves, it  is  not  for  any  others  to  comphiin  of  the 
arrangement,  if  the  surveyor-general  afterwards 
conformed  to  their  wishes  in  that  respect. 

As  to  the  oblections  taken  to  the  want  of  juris- 
diction in  the  Probate  Court  of  Clarke  County 
to  make  the  partition  between  the  heirs,  or  to 
authorize  the  guardian  of  Grant  H.  Short  to 
sell  his  interest,  only  a  few  words  need  be  said. 
That  the  probate  court  was  at  that  time  vested 
with  jurisdiction  over  proceedings  for  the  par- 
tition of  real  property  amons;  joint  owners,  and 
over  proceedings  for  the  sale  of  the  property 
of  mmors,  upon  proper  application  and  show- 
ing, appears  from  the  statutes  of  the  Territory 
then  in  force.  See  Act  touching  the  relation 
of  guardian  and  ward  of  1856;  and  Act  respect- 
ins  executors  and  administrators,  and  the  dis- 
tribution of  real  and  personal  property  of  1854; 
Laws  of  Territorv,  of  1854,  p.  800, 1855,  p.  14. 
Whatever  objections,  therefore,  there  may  be 
to  the  action  of  the  probate'  court,  they  cannot 
arise  from  want  of  jurisdiction  over  the  sub- 
jects considered,  but  must  exist,  if  bavins  any 
foundation,  in  defective  proceedings,  or  insui- 
ficient  averments.  And  of  objections  of  this 
character  we  can  only  say  that  the  facts  touch- 
ing tiie  partition  ana  sale  are  not  sufficientiy 
disclosed  by  the  transcript  to  enable  us  to  pass 
upon  the  objections.  The  records  of  the  ap- 
plication for  the  partition,  and  of  the  suardian 
to  sell,  and  of  the  proceedings  taken  In  either 
matter,  are  not  before  us.  It  appears,  how- 
ever, that  for  many  years  after  they  came  of 
age  no  objection  was  made  by  the  heirs,  who 
were  minors  at  the  time,  to  any  of  the  proceed- 
ings in  partition.  On  the  contrary,  they  pro- 
ceeded at  once,  after  the  partition,  to  exercise 
control  by  themselves  or  guardians  appointed 
by  the  probate  court,  over  the  several  parts  al- 
loted  to  them;  and  some  of  the  heirs  sold  and 
conveyed  to  others  their  respective  portions. 
The  court  below  expressly  finds  that  the  heirs, 
who  were  minors  in  1856,  after  becoming  of  full 
age  adopted  the  partition  as  made  and  assented 
to  by  their  guardians  in  that  year.  The  minor, 
Grant  H.  Snort,  whose  property  was  sold  to 
one  of  the  defendants,  received  the  benefit  of 
the  moneys  obtained  upon  the  sale;  they  were 
used  to  pay  some  just  debts  incurred  for  him, 
and  to  furnish  him  the  necessaries  of  life.  Foi" 
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eleven  years  after  he  became  of  age  he  made  no 
objection  to  the  proceedings,  or  by  any  act  in- 
dicated his  intention  to  disafiarm  the  sale  or 
deed  made  by  his  guardian;  and  then,  in  1878, 
he  gave  to  the  grantors  of  the  appellant  a  deed 
of  ma  interest  m  the  donation  clahn.  In  the 
mean  time  the  property  had  greatly  increased 
in  value  by  the  improvements  put  upon  it  bv 
the  purchaser  and  his  grantee,  Mary  Schofleld. 

Under  these  circimistances  we  think  the  Su- 
preme Court  of  the  Territory  was  correct  in  its 
conclusion  Uiat  the  long  acquiescence  of  the 
minor,  f^ter  he  became  of  age,  in  the  proceed- 
ings had  for  the  sale  of  his  property  .was  equiv- 
alent to  an  express  affirmance  of  them,  even 
were  they  affected  with  such  irregularities  as, 
upon  his  prompt  application  after  becoming  of 
age,  would  have  Justified  the  court  in  serang 
Ihemaskie. 

Judgment  c^m&L 


THOMAS  0.  PORTER  bt  al.,  Law  Co- 
partners, Pljf^,  in  Brr,^ 

V, 

ALANSON  W.  BEARD,  Collector  of  Cus- 
toms. 

(See  S.  0.  Reporter's  ed.  4SKHSSL) 

Action  to  recover  exeea  of  diitiee—tohen  not 

maintained, 

1.  Under  section  8011  of  the  Revised  Statutes,  a 
Bult  cannot  be  maintained  against  a  collector  to  re- 
cover an  excess  of  duties  paid  upon  merchandise 
imported,  unless  the  payment,  in  addition  to  being 
made  under  protest,  was  made  in  order  to  obtain 
possession  of  the  merchandise. 

2.  Where  the  importers  had  paid  the  estimated 
amount  of  duties  and  had  obtained  possession  of  the 
goods,  and  a  suit  was  brought  by  the  United  States 
against  them  to  recover  the  difference  between  the 
amount  so  paid  and  a  larger  amount  at  which  the 
collector  had  subeecuently  Itauidated  the  duties, 
the  importers  cannot,  in  case  they  pay  such  differ- 
ence, recover  it  back.  They  can  obtain  the  benefit 
of  the  exemption  from  the  duties  sued  for,  if  they 
are  in  fact  iUeffally  imposed,  only  by  a  defense  in 
the  suit  brought  by  the  United  States  to  recover 
them. 

[No.  188.1 
Argued  Jan,  19,  1888.    Decided  Jan,  SO,  1888, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  to 
review  a  judgment  for  defendant  in  an  action  to 
recover  of  the  Collector  of  Customs  an  allege 
excess  of  duties  paid  under  protest.  Judgment 
affirmed. 

Reported  below,  15  Fed.  Rep.  880. 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  Chas.  Levi  Woodbury*  for  plaintiffs 
in  error: 

The  lien  of  the  United  States  on  the  import 
exists  imtil  the  lawful  duties  on  it  are  actually 
paid  by  the  importer. 

R.  8.  §§  8058,  2508. 

Levying  the  duty  constitutes  a  lien  on  the 
import. 

U,  8,  V.  S60  CheaU  Tea,  25  U.  8.  12  Wheat. 
498  (6:706);  Han^  v.  Dennie,  28  U.  S.  8  Pet.  292 
(7:683);  Conard  v.  Pacific  Ins.  Co,  81  U.  8.  6 
Pet  281  (8:399);  Meredith  v.  U.  8,  88  U.  8. 18 
Pet  486  (10:258). 

The  duties  due  upon  goods  imported  consti- 
tute a  personal  debt  as  well  as  m  lien  on  the 
goods. 

Act  1842,  §  12, 5  Stat,  at  L.  561;  R.  8.  §  2964. 
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The  Collector  cannot  release  the  goods  from 
the  lien. 

MintumY.  171  A  106  U.S.  488(27:208);  JEirl 
V.  U.  8.  95  U.  8.  818(24:480);  Boi/d  v.  U.  8. 116 
U.  8.  624  (29:748). 

Only  the  Statute  of  Limitations  termix&tes 
the  lien. 

R  8.  §g  2882,  2987»  2924, 2889,  2864,  5445; 
Wood  V.  U.  8, 41 U.  8. 16  Pet  842  (10:987). 

The  authority  to  search  for  and  seize  the  rem 
hj  virtue  of  anv  law  respecting  the  revenue  is 
given  by  the  Revised  Statute,  sections  8071, 
8072, 8061. 8065  and  8066. 

Stocktoell  V.  V,  8. 80  U.  8. 18  WalL  546  (20: 
494);  lasigiY.  Whitney,  68  U.  8. 1  WalL  888  (17: 
687). 

The  liquidation  by  the  Ck>llector  is  not  made 
final  and  conclusive  against  the  United  States. 

Watt  V.  U,  8, 15  Blatchf .  80;  U.  8.  v.  Pheipe, 
17  Blatchf.  816. 

The  liquidation  of  the  duties  is  an  act  distinct 
and  subsequent  to  the  estimate  at  the  applica- 
tion for  a  permit 

Marriott  v.  Brune,  50  U.  8.  9  How.  636  (18: 
289);  TremlettT,  Adam$,6iV,  8.  18  How.  807 
(14:157). 

The  neglect  of  the  Collector  would  not  dis- 
charfi^e  the  Hen  of  the  United  States  .for  unpaid 
duties. 

Moke  V.  Barney,  5  Blatchf.  276. 

The  errors  of  the  circuit  court  have  excluded 
the  plaintiffs  from  a  hearing  on  the  merits. 

U,8,Y,  EUeuforth,  101 U.  S.  174  (25:864). 

Mr,  G.  A.  Jenlui*  Solicitor- Gen.,  for  defend* 
ant  in  error: 

Because  the  payment  under  ^irotest  was  vol- 
untary, and  not  made  to  obtain  possesion  of 
the  said  twenty-live  ^cka^,  the  plaintiffs 
could  not  maintain  their  action. 

Amsony,  Murphy,  109  U.  S.  248'(27:W2); 
miottY,Swarttoout,m\J.  8. 10Petl87  (9:578); 
U,  8.  V.  8ehleeinger,  120  U.  8.  118  (80:608). 

Mr,  Justice  Blmtchford  delivered  the  opin- 
ion of  the  court: 

This  is  an  actioti  at  law  brought  in  the  Cir> 
cuit  Court  of  the  Uuited  States  for  the  District 
of  Massachusetts,  by  the  members  of  the  co> 
partnership  firm  of  Cushing,  Porter  &  Cades, 
against  Alanson  W.  Beard,  Collector  of  Cus- 
toms, to  recover  the  sum  of  $694.05,  as  an  al- 
leged excess  of  duties,  paid  under  protest,  on 
merchandise  imported  by  that  firm  into  the  Port 
of  Boston.  The  case  was  tried  before  the  court 
on  the  written  waiver  of  a  jury.  There  was 
an  airreed  statement  of  facts  in  the  case,  bat 
either  party  had  the  right  to  introduce  further 
evidence.  There  are  no  separate  findings  of 
fact  and  of  conclusions  of  law,  nor  is  there  an^ 
general  finding  for  either  party;  but  there  is 
accompanying  the  record  an  opinion  of  the 
court,  which  is  reported  in  15  Fed.  Rep.  380, 
which  concludes  by  directing  a  judgment  for 
the  defendant,  and  such  judgment  was  accord- 
ingly entered;  and  to  review  it  the  plaintiffs 
have  brought  a  writ  of  error. 

There  is  a  bill  of  exceptions  made  by  the 
plaintiffs,  which  states  that  all  of  the  facts  ma- 
terial to  the  bill  of  exceptions  are  contained  in 
the  statement  of  agreed  facts,  which  is  thereto 
attached  and  made  a  part  of  the  exceptions; 
tiiat,  upon  the  trial  of  the  cause,  the  counsel  for 
the  defendant  asked  the  court  to  rule  that,  as 
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It  appealed  thtt  25  of  the  packagea  of  merchan- 
dise in  questloopiad  been  deliveiid  to  the  plaint- 
iffs by  Uie  defendant  before  the  payment  of 
the  duties  thereon  sued  for,  Uie  plaintiffs  had 
not  shown  themselves  entitled,  as  a  matter  of 
law,  to  maintain  this  action  against  the  defend- 
ant, so  far  as  those  packages  were  concerned, 
1  because  such  payment  of  diities,  although  made 
under  protesl,  was  voluntarv,  and  was  not 
jnade  to  obtain  possession  of  the  goods;  that  the 
court  adjudged  that,  as  a  matter  of  law,  when 
the  plainti£  paid  the  additional  duties  de- 
aianaed  bv  the  Collector  upon  the  26  packages, 
the  defendant  had  no  means  of  compelling  the 
payment,  and  that,  as  the  payment  was  Tolun- 
ta^,  the  plaintiffs  could  not  recover  the  money; 
that  the  plaintiffs  excepted  to  each  of  these  rm- 
14311  ^^f^t  ^^^  ^^  court  thereupon  refused  to  con- 
*■  ^  dder  further  the  agreed  facts  and  the  testimony 
which  had  been  adduced  before  it  as  to  toe  sub- 
ject matter  of  the  protest  in  relation  to  those 
packages;  and  that  the  plaintiffs  excepted  to 
6uch  refusal. 

It  appears,  by  the  agreed  statement  of  facts, 
that  all  of  the  goods  in  question  were  delivered 
to  the  plaintifiS  bv  March  25,  1879.  on  theh: 
payment  of  the  duties  on  the  gooos  as  first 
liquidated  or  estimated,  on  the  entries  of  the 
goods.  Subsequently,  the  invoices  were  re- 
called bv  the  Collector,  and  the  local  appraiser 
reported  an  increased  valuation  of  the  goods. 
There  was  a  reappraisement  of  them  by  the 
general  appraiser  and  a  merchant  appraiser,  and 
new  liquidations,  which  increased  the  duties  by 
the  sum  of  $694.05.  The  plaintiffs  paid  this 
amount  to  the  Collector,  anddulv  flledprotests, 
and  appealed  to  the  Secretary  of  the  Treasury, 
who  affirmed  the  action  of  the  Collector,  and 
then  this  suit  was  brought. 

The  error  assigned  by  the  plaintiffs  is  that 
the  circuit  court  erred  in  deciding  that  the  pay- 
ment of  the  increased  duties,  after  due  protest 
and  appeal,  and  the  decision  of  the  Secretary 
of  the  Treasury,  as  to  the  25  packages,  was  a 
voluntary  payment  and  was  a  bar  to  the  plaint- 
iffs' right  to  recover. 

It  is  provided  by  section  SOU  of  the  Revised 
Statutes  ttiat  "Any  person  who  shall  have  made 
payment  under  protest  and  in  order  to  obtain 
possession  of  merchandise  imported  for  him,  to 
any  collector  or  person  acting  as  collector,  of 
any  money  as  duties,  when  such  amount  of 
duties  was  not,  or  was  not  whollv,  authorized 
by  law,  may  maintain  an  action  in  the  nature 
of  an  action  at  law,  which  shall  be  triable  by 
jury,  to  ascertain  the  validity  of  such  demand 
and  payment  of  duties,  and  to  recover  back  any 
excess  so  paid."  It  is  apparent  that,  under 
this  section,  although  a  peraon  may  have  paid 
duties  under  protest,  he  is  not  entitled  to  main- 
tain an  action  to  recover  back  the  duties,  unless 
he  also  paid  them  in  order  to  obtain  possession 
of  the  merchandise. 

It  is  found  as  a  fact  in  this  case  that  the  25 
pack^es  upon  which  the  increased  duties  of 
$694.05  were  paid  were  delivered  to  the  plaint- 
iffs by  the  defendant  on  the  payment  of  the 
duties  first  liquidated  or  estimated,  and  before 
the  payment  of  such  increased  duties.  The 
language  of  the  agreed  statement  of  facts  and 
t432]    of  the  bill  of  exceptions,  in  regard  to  the  25 

Sackaees,  is,  throughout,  that  Uiey  were  "de- 
vered"  to  the  plaintiffs.     This   necessarily 
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means  that  thev  passed  Into  the  poeseorion  of 
the  plaintiffs;  tnat,  until  the  flxst  nquidated  or 
estimated  duties  were  paid,  the  merchandise 
was  in  the  possession  of  the  United  States;  that 
the  plaintiffs  paid  such  duties  In  order  to  ob- 
tain possession  of  the  merchandise;  that  it  was 
in  their  possession  when  they  paid  the  $694.05; 
and  therefore,  they  did  not  pay  the  latter  amount 
in  order  to  obtain  possession  of  the  goods. 

The  plaintiffs  contend  that,  under  the  stat- 
ute, the  lien  of  the  United  States  on  the  goods 
for  the  amount  of  the  increased  duties  upon 
them  remained,  although  the  goods  had  poraed 
into  the  physical  possession  of  the  plaintifto; 
and  that  the  payment  by  the  plaintiffs  of  the 
increased  amount  of  duties  was  made  in  order 
lo  free  the  goods  from  such  lien,  and  was, 
therefore,  a  pimnent  made,  within  the  mean- 
ing  of  section  8011,  to  obtaJ^  possession  of  the 
goods.    But  we  are  unable  to  adopt  this  view. 

By  section  2869  of  the  Revised  SUtutes  it  ia 
provided  that  when  an  entry  of  goods  is 
made  the  collector  shall  estimate  the  amount 
of  the  duties  on  them,  and  that  when  such 
amount  is  paid  or  secured  to  be  paid  a  permit 
may  be  granted  to  land  the  goods.  Provision 
is  also  imide  that  the  coods  shall  be  landed  un- 
der the  superintendence  of  inspectors,  and  in 
accordance  with  the  permits.     Section  2888 

Srovides  that  the  officer  charged  with  the  de- 
veries  shall  return  to  the  collector  copies  of 
his  accounts  of  entries  of  deliveries,  which  shall 
comprise  "all  deliveries  made  pursuant  to  per- 
mits, and  all  packages  or  merchandise  sent  to 
the  public  stores.'^  This  necessarily  implies 
that  deliveries  are  to  be  made  pursuant  to  per- 
mits, to  persons  who  have  paid  the  first  liqui- 
dated or  estimated  duties  on  entries,  as  contra- 
distinguished from  sending  other  goods  to  the 
public  stores.  These  deliveries  are  sufficient  to 
put  Uie  importer  in  possession  of  the  merchan- 
dise, within  tbe  meaning  of  section  8011,  with- 
out reference  to  any  lien  of  the  United  States 
upon  the  goods,  or  to  any  right  to  follow  and 
reclaim  them,  in  case  of  an  insufficient  payment 
of  duties,  to  be  liquidated  or  ascertained  after- 
wards. 

The  provisions  of  section  8011  are  to  be 
strictly  followed,  because,  as  we  held  in  ^m- 
9on  V.  Murphy,  109  U.  S.  288  [27:920],  an  action 
to  recover  duties  paid  under  protest  is  now 
based  entirely  on  a  statutory  liabUity,  which  is 
regulated  as  to  all  its  incidents  by  express  stat- 
utory provisions.  Among  such  regulations  is 
the  one  that  the  payment  of  the  duties  shall 
have  been  made  not  only  under  protest  but  also 
in  order  to  obtain  poss^on  of  the  imported 
merchandise,  in  oraer  to  authorize  the  action  to 
recover  back  the  duties. 

In  addition,  this  case  seems  to  us  to  be  gov- 
erned by  the  dedsion  in  U.  8.  v.  Sehleringer^ 
120  U.  S.  109180:  607].  In  that  case  the  dr- 
cuit  court  had,  under  section  8011,  held  that 
there  could  be  no  suit  against  a  collector  to  re- 
cover back  an  excess  of  duties  paid  upon  mer- 
chandise imported,  unless  the  payment,  in  ad- 
dition to  bein^  made  under  protest,  was  made 
"in  order  to  ootain  possession"  of  the  merchan- 
dise. The  importers  had  paid  the  estimated 
amount  of  duties  and  had  obtained  possession 
of  the  goods,  and  the  suit  was  brougnt  by  the 
United  States  against  them  to  recover  the  dif- 
ference between  the  amount  so  paid  and  a 
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krger  amaant.  at  which  the  collector  had  sub- 
sequently  liaoidated  the  duiies.  The  circuit 
court  haa  held  that,  under  those  circumstances, 
the  importers  could  not,  in  case  th^  had  paid 
sudi  ailTerence,  recoTer  it  back,  and  that, 
therefore,  th^  could  obtain  the  benefit  of  the 
exemption  from  the  duties  sued  for,  which 
were  in  fact  illegallj  imposed,  only  bj  a  de- 
fense in  the  suit  brou^t  bj  the  United  States 
to  recover  them.  This  court  concurred  in  that 
view,  and  its  decision  was  placed  expressly  on 
that  ground. 
The  Judgment  of  the  Circuit  Cowrt  i$  qffhrmed^ 
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ALANSON  W.  BEARD,  OoUector  of  Cus- 
toms, Plff.  in  Brr., 

THOMAS  0.  PORTER  bt  al  ,  Late  Co- 
partners. 

(Bee  8.  a  Beporter^  ed.187-114.) 

Dutiee  on  imported  goode — protest— deetara- 

tionr-^waiver, 

L  Under  section  21  of  the  Act  of  June  SB,  1874, 18 
Btat.atL.190,  where  duties  upon  imported  flroods 
had  been  liquidated  and  paid  and  the  goods  delly- 
ered  to  the  unporter,  such  liquidation  and  payment 
is  a  settlement  of  duties  wluoh,  in  the  atsenoe  of 
fraud  or  protest,  is  final  and  oonolusive  aftor  the 
expiration  of  one  year  upon  all  parties. 

2.  In  order  that  a  protest  may  prevent  such  set- 
tlement being  thus  oonolusive,  uie  protest  must  be 
one  against  prior  liquidation  or  settlement  of  du- 
ties* 

8.  Althous;fa  an  importer  in  order  to  reoover  baok 
an  ezocfls  or  duties  paid  under  protest  must  show 
that  he  has  brought  the  suit  within  the  time  limited 
by  section  2681  of  the  Revised  Statutes,  it  is  not  in^ 
dispensable  that  the  declaration  should  state  the 
faoL 

4.  Where  plainttflS  in  an  action  to  recover  back 
duties  had  been  Induced  to  nay  such  duties  by  an 
agreement  and  assurance  ot  the  Secretary  of  the 
Ireesury,  contained  In  aletter  from  him,  that  the 
question  of  voluntary  payment  should  not  be  raised 
or  set  up  in  any  manner  as  a  defense  to  a  suit  to 
recover  back  the  duties  paid,  held,  that  the  Unitec* 
States  had  waived  the  daim  that  the  plalntlirs  vo! 
untarily  made  the  payment  of  the  duties  sought  t  j 
be  recovered. 

[No.  184.] 
Argued  Jan,  19, 1888.    Decided  Jan.  SO,  1888. 

F\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts  to 
review  a  Judgment  for  plaintiffs  in  an  action  to 
recover  duties  paid  under  protest.  Judgment 
e^ffiirmed. 

The  facts  are  fully  statedtin  the  opinion. 

Mr.  G.  A.  ^eo^kmtSolicitor'Oen.MoT  plaint- 
iff in  error. 

Mr,  Chjuu  Levi  Woodbury*'  for  defend- 
ants in  error: 

The  Collector's  decision  first  had  legal  effect 
by  the  Act  of  1857;  then  a  wider  effect  in  the 
Act  of  1884,  now  R.  8.  section  2981.  By  this 
section  he  has  become  a  special  tribunal  on  cer- 
tain subjects;  as  such,  the  limits  of  his  jurisdic- 
tion are  to  be  found  in  section  2081  R  8.,  and 
section  21  of  the  Act  of  1874. 

8uch  tribunals  having  rendered  their  deds- 
ions  become  functue  officii,  and  cannot  recaU 
or  reverse  thdr  decision. 

U.  8.  V.  Leng,  18  Fed.  Rep.  16, 24. 

The  liquidation  by  the  Collector  is  the  decis- 
ion. Its  quality  in  law  as  a  judgment  attadied 
in  1804. 
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Lawrence  t.  OaeweO,^  U.  8.  18  How.  488 

4:285);  Wettray  ▼.  Cr.&  85U.  8. 18  Wall 8» 
21:768). 

Although  this  decision  under  section  2981  was 
final  against  the  iinporter,  it  was  not  final 
against  the  United  States;  and  reliquidatioDt 
are  sanctioned. 

Watt  V.  U.  8, 15  Blatcht  80;  U.  8.  v.  Phdpt, 
17  Blatchf .  812;  CT.  8.  v.  Len^,  18  Fed.  Hep. !«. 

The  legal  right  to  make  rehquidations,  on  the 
discovery  that  short  duties  or  no  duties  had 
been  paid,  is  recognized  by  the  dccidons  pre- 
viously cited,  and  by  R  ^  section  8012^,  and 
by  the  Act  of  1874,  sec.  21,  laws  of  that  year, 
p.  100. 

The  Act  of  1874,  section  21,  limits  the  so- 
thority  of  the  United  States  to  disturb  a  Uqm- 
dation  of  duties  by  reliquidation,  and  estab- 
lishes a  time  limit  to  the  collector's  power  U> 
assess.  His  cpntrol  of  the  judgment  is  at  so 
end,  on  the  ejq)iration  of  a  year. 

U.  8.  V.  Leng,  and  U,  8,  v.  Phdps,  eupira;  U. 
8.  V.  Frager,  10 Ben.  847;  U.  8.  v.  8eidenberg,Vr 
Fed.  Rep.  229. 

Statutes  of  Limitation  are  entitled  to  the  same 
respect  as  other  statutes. 

U.  8.Y.  Wilder,  SO  U.  8.  18  Wall  255  (20: 
682);  BOi  T.  Morrietm^  26  U.  8. 1  Pet  860  a: 
178). 

Section  2981,  R  8.,  directs  such  defenses  to 
be  made  byprotest  after  liquidation. 

Watt  V.  IL8. 15  Blatchf.  82. 

The  appeal  to  merchant  appraisers  vacated 
the  second  report  of  the  local  appraiser,  section 
2980,  and  they  became  the  board  of  appraise- 
ment 

BankinYj'Hoyt,^\}.  8.  4 How.  827 a  1:^^; 
Qreely  v.  Thompeon,  51  U.  8. 10  How.  241  (18: 
406). 

The  Collector  had  no  authority  at  law  to  make 
the  liquidation  he  relies  on. 

Lawrence  v.  OatweU,  54  U.  8.  18  How.  496 
(14:289). 

There  is  no  protest  which  prevents  the  twen- 
ty-first section  from  running  in  this  case. 

Mr.  Justice  Bla^tchford  delivered  the  c^in- 
ion  of  the  court: 

This  is  an  action  brought  in  the  Circuit  Cooit 
of  the  United  States  for  the  District  of  Massa- 
chusetts, by  the  members  of  the  copartnership 
firm  of  Cushing,  Porter  &  Cades,  against  Alan- 
son  W.  Beard,  Collector  of  Customs,  to  recover 
the  sum  of  $8,228.10,  with  interest,  as  an  excess 
of  duties  paid  under  protest  on  the  importation 
of  certain  merohandise  into  the  Port  of  Boston, 
hi  May,  June,  July,  August,  and  September, 
1878. 

The  question  involved  arises  on  the  fourth 
count  of  the  declaration,  which  is  iii  these 
words: 

"And  the  plaintiffs  further  say  that,  on  the 
several  respective  dates,  and  by  the  vessels 
named  in  the  account  annexed  to  the  first  count 
of  said  declaration,  they  imported  and  entered 
at  the  custom  house  in  said  Boston,  tiie  goods 
described  in  the  several  items  of  said  account 
annexed,  and  the  defendant  duly  li(^uidated  the 
duties  on  said  goods,  and  the  plaintiffs  paid  the 
same;  and  the  said  defendant  then  and  there 
delivered  to  the  plaintiffs  all  of  the  said  goods. 

"And  the  plaintiffs  say  that,  long  after  wazds» 
and  after  the  lapse  of  more  than  one  year  from 
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said  lespectiye  dates  of  entry,  the  defendant 
made  a  new  liquidation  and  settlement  of  duties 
upon  said  gooas  entcnred  as  aforesaid,  and  de- 
manded of  plaintiffs  the  full  sum  of  three  thou- 
s.tnd  thirty  dollars  and  five  cents,  as  additional 
duties  upon  said  goods  so  entered  as  aforesaid. 
And  the  plaintiffs  say  that  they  protested  against 
such  second  liquidation  and  settlement  of  du- 
ties, and  protested  against  the  payment  of  said 
sum,  and  alleged  in  said  protest,  and  now  al- 
lege, that  said  second  liquidation  was  made 
i^ter  the  payment  of  the  duties  as  first  ascer- 
tained, and  after  the  goods  had  heen  delivered 
to  the  plaintiffs,  and  more  than  one  year  after 
[439]  said  several  dates  of  entry,  and  the  same  was 
and  is  illegal  and  void.  Plaintiffs  appealed  to 
the  Secretary  of  the  Treasury,  who  decided 
thereon,  affirming  the  action  of  the  defendant 

"And  the  plaintiffs  further  say  that  they  de- 
nied, by  said  protest  and  appeal,  the  right  of 
the  government  and  of  this  defendant  to  make 
such  second  liquidation  and  demand;  and, 
doubts  having  arisen  as  to  the  right  of  the  plaint- 
iffiB  to  recover  back  the  same  if  paid,  should  the 
defendant  contest  the  same  upon  the  ground 
that  such  payment  was  voluntary,  the  plaint- 
iffs, by  their  attorney,  addressed -a  letter  to  the 
Secretary  of  the  Treasury  of  the  United  States, 
a  copy  of  which  is  hereto  annexed,  marked  A, 
and  received  in  reply  thereto  a  letter  from  said 
secretary,  a  copy  of  which  is  hereto  annexed, 
marked  B;  and  said  secretary  also  addressed  a 
letter  to  the  United  States  attorney  for  said  dis- 
trict, a  copy  whereof  is  hereto  annexed,  marked 
C,  which  was  exhibited  to  the  plaintiffs'  attor- 
ney before  the  payment  by  the  plaintiffs  to  de- 
fendant of  the  sum  demanded  upon  said  second 
liquidation.  And  the  plaintiffs  say  that,  rely- 
ing upon  the  said  amement  and  assurance  of 
the  Secretaty  of  therreasury,  that  the  question 
of  voluntary  payment  should  not  be  raised  or 
set  up  in  anv  manner  as  a  defense  to  a  suit  by 
the  plaintifu  to  recover  back  said  sum,  the 
plaintiffs  were  induced  to  and  did  pay  the  said 
defendant,  under  protest  and  appeal,  the  said 
sum  of  three  thousand  thirty  dollars  and  five 
cento  ($8,080.05)  illegally  ascertained  and  de- 
manded as  aforesaid,  the  same  being  tt.e  full 
sum  demanded  by  the  defendant,  and  the  de- 
fendant now  owes  the  plaintiffs  the  said  sum, 
with  interest  thereon." 

The  defendant  answered  the  fourth  count  as 
follows: 

"And  now  comes  the  defendant,  and  for  an- 
swer to  the  fourth  count  of  the  plaintiffs'  dec- 
laration, as  amended,  says: 

"That,  after  the  first  liquidation,  as  set  forth 
in  said  fourth  coimt.  and  within  one  year  from 
the  time  of  the  entries  therein  described,  the 
defendant  caused  said  invoices  to  be  sent  to  a 
United  States  local  appraiser  for  reappraisal; 
that  said  appraiser,  within  a  year  from  the 
date  of  said  entries,  made  a  new  report  thereon; 
that  the  plaintiffs,  upon  notice  of  this  report, 
and  witmn  one  year  from  the  date  of  the  en- 
tries, except  by  The  Parthia  of  May  6, 1878,  and 
[440]  ^^^  ^^y  ^^  ^6  expiration  of  the  year  in  case 
of  the  entry  by  said  Parthia,  appealed  from 
said  report,  and,  requested  a  reappraisment  ac- 
cording to  law,  a  copy  of  which  request  is 
hereto  annexed;  that  a  merchant  appraiser  was 
thereafter  appointed  bv  the  defendant  to  act 
with  the  p«neral  appfoser  in  the  appraisal  of 
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the  merchandise  described  in  said  entries  with* 
in  one  year  from  the  date  of  entrv,  except  in 
cose  of  the  said  Parthia,  in  which  ft  was  after 
the  expiration  of  the  year;  that  said  board  of 
appraisal  held  many  meetings  at  which  the 
plaintiffs  were  present  personally  and  by  coun- 
sel, said  meetings  being  after  the  expiration  of 
one  year  from  the  date  of  said  entries;  that,  as 
to  the  goods  in  controversy,  said  board  reported 
that  they  did  not  reappraise  them,  for  the  rea- 
son that  they  could  not  be  found  and  were  not 
examined  bf  them;  that  the  fees  of  •the  mer- 
chant appraiser  were  paid  bv  the  plaintiff;  that 
at  no  time  before  the  final  liquidation  dia  the 

Slsintiffs  claim  that  the  first  liquidation  was 
nal  and  conclusive,  or  object  to  the  second 
liquidation  or  to  the  reappraisal  by  the  local 
appraiser,  otherwise  than  by  their  appeal  there- 
from as  aforesaid,  or  by  the  board  of  reappraise- 
ment,  or  to  the  power  of  the  defendant  to  or- 
der a  reappraisiEd,  though  well  *  knowing  the 
facto  above  set  forth;  that  the  second  report 
aforesaid  of  Uie  local  appraiser  increased  the 
values  of  said  goods  from  the  invoice  values, 
disallowed  a  discount  of  twelve  and  one  half 
per  centum,  which  appeared  on  the  invoices, 
and  change^  the  rate  of  some  of  the  merchan- 
dise; that  the  second  liquidation,  the  subject  of 
this  suit,  was  made  by  the  defendant  dv  the 
disallowance  of  said  oiscount  and  by  chang- 
ing the  rate  of  duty,  as  suggested  by  the  lo<A 
appraiser  as  aforesaid." 

llie  plaintiffs  filed  a  demurrer  to  the  answer 
to  the  fourth  count  of  the  declaration,  setting 
forth  that  such  answer  was  not  sufiident  in 
law,  and  that  the  defendant  had  set  out  no 
sufficient  grounds  to  avoid  the  final  and  con- 
clusive e^^t  upon  all  parties  thereto  of  the  first 
liquidation  made  by  the  collector  of  the  several 
entries  in  the  case.  The  court  sustained  the  de- 
murrer,  and  ordered  that  Judgment  be  entered 
for  the  plaintiffs  for  an  amount  to  be  found  by 
an  assessor.  The  assessor  reported  in  favor  of 
the  plaintiffs  for  $8,228.10,  and  a  Judgment  was 
entered  in  their  favor,  on  April  12,  1884,  for 
that  amount,  with  interest  from  the  date  of  the 
writ.  The  defendant  has  brought  a  writ  of 
error  to  review  this  Judgment. 

The  question  involved  in  this  case  arises  on 
section  21  of  the  Act  of  June  22, 1874, 18  Stat 
at  L.  190.  which  provides  "That,  whenever  any 
goods,  wares,  and  merchandise  shall  have  been 
entered  and  passed  free  of  duty,  and  whenever 
duties  upon  any  imported  goods,  wares,  and 
merchandise  shall  liave  been  liquidated  and 
paid,  and  such  goods,  wares  and  merchandise 
shall  have  been  delivered  to  the  owner,  import- 
er, agent,  or  consignee,  such  entry  and  pas- 
sage free  of  dutyiand  such  setUement  of  duties 
shall,  idfter  the  expiration  of  one  year  from  the 
time  of  entry,  in  the  absence  of  fraud,  and  in 
the  absence  of  protest  by  the  owner,  impor-ter, 
agent,  or  consignee,  lie  final  and  conclusive 
upon  all  parties. 

The  claim  on  the  part  of  the  defendant  is 
that,  inasmuch  as  the  collector,  within  one  year 
from  the  time  of  the  entries  mentioned  in  the 
fourth  count,  caused  tiie  invoices  to  be  sent  to  a 
local  appraiser  for  a  reappraisal,  and  the  ap- 
praiser within  such-  year  made  a  new  report 
thereon,  such  reappndsement  was  the  first  step 
in  the  continuous  legal  proceeding  which  ter- 
minated in  the  decision  of  the  Sectary  of  the 
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Treasury  mentioned  in  the  fourth  count;  that 
the  plaintiffs  applied  for  a  rea];)praisement, 
which  application  was  made  within  one  year 
from  the  date  of  the  entries,  except  as  to  one 
entry;  that  the  contest  thus  begun  was  contin- 
ued oy  the  plaintiffs  after  the  expiration  of  the 
one  year,  until  the  collector  made  the  second 
liquidation;  thai  the  plaintiffs  paid  the  fees  of 
the  merchant  appraiser,  and  did  not,  prior  to  the 
making  of  the  final  liquidation,  claim  that 
the  first  liquidation  was  conclusive;  and  that 
the  p]ain|in8,  by  such  proceedings  waived  the 
objection  now  taken  by  them  to  me  final  liqui- 
dation. That  objection  is  that  the  final  liquida- 
tion was  made  after  the  expiration  of  one 
year  &om  the  time  of  entry,  and  that,  there- 
fore, under  section  21  of  the  Act  of  1874,  the 
first  liquidation  and  the  payment  of  the  duties 
thereunder  was  a  settlement  of  duties,  whidi 
was  final  and  conclusive  upon  all  partiea. 

[442]  We  are  of  opinion  that  the  settlement  of  du- 
ties in  the  present  case  was  conclusive  upon  the 
United  States.  We  do  not  find  it  necessary  to 
decide  whether  the  taking  of  steps  by  the  Ck)l- 
lector  for  a  reappraisement  by  a  local  appraiser, 
within  a  year  from  the  time  of  the  entiy ,  in  a 
case  where  the  question  of  reliquidataon  de- 

^^  •  -^  pends  strictly  upon  a  reappraisement  of  the 
value  of  the  merchandise,  will  have  the  effect, 
as  contended  by  the. defendant,  to  mi^e  the  re- 
liquidation  vahd,  although  that  is  made  after 
the  expiration  of  one  year  from  the  time  of  the 
entry;  because  it  appears,  by  the  answer  to  the 
fourth  count  in  the  present  case,  that  although 
the  second  report  of  the  local  appraiser  m- 
creased  the  values  of  the  goods  from  the  invoice 
values,  and  also  disaUowed  a  discount  of  12| 
per  cent,  which  appeared  upon  the  invoices,  and 
changed  the  rate  of  some  of  the  merchandise, 
the  second  liquidation,  which  is  the  subject  of 
this  suit,  was  made  by  the  defendant  solely  by 
disallowing  such  discount  and  by  changing  the 
rate  of  duty.  It  does  not  appear  that  such 
second  liquidation  was  based  at  all  upon  any 
increase  of  the  values  of  the  goods  from  the  in- 
voice values;  or  that  such  disallowance  of  the 
discount  and  such  change  of  tiie  rate  of  duty 
were  matters  which  depended  upon  any  in- 
crease in  the  appraised  i^ues  of  t^e  goods,  or 
were  matters  at  all  involved  in  any  proper  ac- 
tion of  the  local  appraiser  in  appraising  the 
eoods,  or  were  matters  which  could  not  have 
been  finally  acted  upon  by  the  Collector  at  any 
time  within  a  year  from  the  date  of  the  original 
entry  as  well  as  at  any  other  time,  and  without 
reference  to  any  increase  in  the  appraised 
values  of  the  goods.  There  is  no  aUegation 
that  there  was  any  fraud  in  the  case. 

It  is  suggested  on  the  part  of  t^  defendant 
that  the  settlement  of  duties  spoken  of  in  sec- 
tion 21  of  the  Act  is  made  finiu  and  conclusive 
upon  all  parties  only  in  the  absence  of  protest 
by  the  owner  or  importer,  and  that  in  this  case 
a  protest  was  filed.  But  the  protest  referred  to 
in  section  21  is,  manifestly,  a  protest  against 
the  prior  liquidation  or  settlement  of  duties 
which  the  section  proposes  to  declare  to  be 
final  and  conclusive  after  the  expiration  of  one 
year  from  the  time  of  entry.  No  protest 
against  that  liquidation  had  been  made. 

T443 1  ^^  ^  ^^^  contended  on  the  part  of  the  defend- 
ant that,  as  this  suit  was  brought  oo  the  2lst 
of  April.  1882.  and  it  is  not  stated  in  the  fourth 
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count  of  the  declaration  at  what  date  the  de- 
cision of  the  Secretary  of  the  Treasury  on  the 
appeal  was  made,  and  as  section  2931  of  the 
Revised  Statutes  provides  that  Uie  dedsion  of 
the  secretary  on  the  appeal  shall  be  final  aod 
conclusive,  unless  suit  shall  be  brought  witbia 
ninety  days  after  such  decision,  tbe  plaintifEs 
should  have  alleged  in  the  count  that  they  had 
brought  the  suit  within  the  time  pre8cri1)edby 
the  statute;  and  that  this  defect  m  the  count 
can  be  availed  of  by  the  defenduit  on  the  de- 
murrer of  the  plaintiffs  to  the  answer  to  the 
count 

It  is  true  that  this  court  decided,  in  Arn»(m  v. 
Murphy,  115  U.  S.  570  [29: 4911,  following  the 
decision  in  the  same  case  in  109  U.  S.  288  [27: 
920^,  that,  where  an  action  is  brought  under 
section  8011,  to  recover  back  an  excess  of  do- 
ties  paid  under  protest,  the  plaintiff  must,  un- 
der section  2981,  as  a  condition  precedent  to 
his  recovery,  show  not  only  due  protest  and  ap- 
peal to  the  Secretarr  of  the  Treasurv,  but  also 
that  the  action  was  brought  within  the  time  re- 
quired by  the  statute.    U  was  also  held  m  the 
case  in  115  U.  S.  that  the  conditions  imposed 
by  section  2981  were  not  matters  a  failuie  to 
comply  with  which  must  be  plraded  by  the  de- 
fend(ant  as  a  Statute  of  Limitations,  inasmuch 
as  the  right  of  action  did  not  exM  independentiy 
of  the  statute,  but  was  conferred  bv  it.    This 
ruling  was  made  on  the  authority  of  the  case  of 
Cheatham  v.  United  States  92U.  S.  86  [28:561]. 
But,  while  the  plaintiff  must,  in  order  to  recover 
in  the  suit,  show,  in  a  proper  case,  that  he  has 
brought  the  suit  within  the  time  limited  by  sec-  ' 
tion  Sd81.  we  do  not  regard  it  as  indispensatile 
that  the  declaration  should  state  the  ffict,  inas- 
much as  it  is  provided,  in  section  8012,  that  do 
suit  sh^  be  ''maintained*'  for  the  recovery  of 
duties   alleged   to  have  been  erroneously  or 
illegally  exacted  by  a  collector  of  customs,  un- 
less the  plaintiff  shall,  within  thirty  days  after 
due  notice  of  the  appearance  of  the  defendant, 
serve  a  bill  of  particulars  of  the  plaintiiTs  de- 
mand, giving  among  other  items  the  date  of 
the  appeal  to  the  Semtanr  of  the  Treasury  and 
the  date  of  his  decision,  if  any,  on  such  appeaL 
This  requirement  seems  to  make  it  unneoeaaazy 
to  state  substantially  the  same  thing  in  the  dec- 
laration.   Nothing  appears  in  the  record  in  this 
case  from  which  it  can  be  inferred  that  the  suit 
was  not  brought  within  the  prescribed  tinie; 
and,  in  view  ol  ^e  fact  that  the  tiding  of  the 
appeal  to  the  Secretary  of  the  Treasi^  and 
the  rendering  of  his  decision  thereon  affrming 
the  action  of  the  Collect^x'are  set  forth  in  the 
fourth  count  of  the  declaration,  it  must  be  in- 
ferred that  it  was  conceded  that  the  suit  was 
brought  within  the  prescribed  time. 

It  IS  ^rop^  to  state  that  the  United  States 
waived  m  this  case  all  claim  that  the  plaintiffs 
voluntarily  made  the  payment  of  the  duties 
sought  to  be  recovered. 

The  judgment  of  the  Gireuit  Court  i$  < 


ROLAND  WORTHINGTON,  Collector   oi 

Customs,  P^f.  in  Err., 
«. 
JERE  ABBOTT  bt  al.,  Copartneta,  elc 

(See  S.  C  Beporter^  ed.  I8A-I88L) 
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1.  Noll  rods.  ooM'sHnff  of  straight,  flat  ptooei 
•about  ao  inch  In  whIiIi  aod  three  eJflrbtbsof  an  Inch 
in  thioknen,  are  not  bar  iron,  wltbTn  the  meaning 
of  section  2S04  of  the  Revised  Statutes,  but  come 
within  the  description  in  said  section  of  rolled  iron 
cot  otherwise  provided  for,  and  are  liable  to  duties 
of  only  one  and  one  fourth  cents  per  pound. 

2.  The  commercial  understandinir  as  to  the  de- 
•eciiption  of  an  article  bj  Ck>ngreaB  must  prevail. 

[No.  185ri 
Argued  Jan.  J9,  1888.    Decided  Jan.  SO^  1888. 

P\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts  to 
review  a  Judgment  for  the  plamtiff,  in  an  action 
•to  recover  an  alleged  excess  of  duties.  Judg* 
ment  affirmed. 

Reported  below,  dO  Fed.  Rep.  4^5. 

The  facts  are  fully  slated  in  the  opinion. 

Mr.  G.  A.  Jenkst  SoUdtor-Oen.,  for  pUdnt- 
iff  in  error: 

Nail  rods  should  be  classified  under  the  first 
of  the  clausesof  section  2504,  R  S.  Schedules, 
pages  461,  465,  and  so  subject  to  a  duty  of  one 
cent  and  one  half  per  pound. 

Arthur  V.  Marrimm,  06  U.  S.  108  (24: 764); 
Arthur  V.  Lahey,  96  U.  S.  112  (M:  766). 

Mr.  Clukrles  Levi  Woodbnryf  for  de- 
fendants in  error. 

Mr  Juitiee  Blmtehford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brought  In  the  Circuit  Court 
of  the  United  States  for  the  District  of  Massachu- 
setts, by  the  members  of  the  copartnership  firm 
of  Jere  Abbott  A  Co. ,  against  Roland  Worthing- 
ton.  Collector  of  Customs,  to  recover  the  sum 
of  |56. 11,  as  an  alleged  excess  of  duties  on  Swed- 
ish iron  nail  rods  imported  by  them  into  the 
Port  of  Boston.  After  issue  Joined,  a  Jury  trial 
was  duly  waived  and  the  case  was  tried  by  the 
court  without  a  jui^;  and  a  Judgment  was  en- 
tered for  the  plamtifls  for  the  atove  amotmt  of 
damages  and  for  costs,  to  review  which  the  de- 
fendant has  brous^ht  a  writ  of  error. 

There  is  a  bill  of  exceptions,  which  states 
that  the  defendant  liquidated  the  duties  on  Uie 
nail  rods,  under  section  2504  of  the  Revised 
Statutes,  Schedule  E,  p.  464,  2d  ed.,  as  "  Bar 
iron,  rolled  or  hammered,  comprising  fiats  less 
Chan  three  eighths  of  an  inch  or  more  than  two 
inches  thick,  or  less  than  one  inch  or  more 
than  six  inches  wide:"  at  "one  cent  and  one 
half  per  pound;"  that  the  plaintiffs  contended 
that  the  duties  should  have  been  liauidated  un- 
der the  following  clause  in  Schedule  E  of  sec- 
tion 2604,  p.  465:  •'  All  other  descriptions  of 
rolled  or  hammered  iron  not  otherwise  provided 
for,  one  cent  and  one  fourth  per  pound;"  and 
that  the  plaintiffs  paid  the  duties  as  liquidated 
under  protest,  look  due  appeal  to  the  Secretair 
of  the  Treasury,  and  seasonably  brought  this 
action  to  recover  the  excess  claimed  to  have 
been  illegally  exacted.  The  bill  of  exceptions 
tlien  proceeds: 

*'  It  further  appeared  in  evidence  at  the  trial. 
Chat  the  merchandise  in  controversy  was  rolled 
iron,  in  straight  flat  pieces,  about  twelve  feet 
long,  three  eighths  of  an  inch  wide,  and  three 
sixteenths  of  an  inch  thick,  slightly  curved  on 
their  edges,  and  that  they  were  made  for  the 
special  purpose  of  making  nails.  It  further  ap- 
peared in  evidence  that,  prior  to  and  in  1874, 
and  subsequently,  such  iron  was  known  in 
commerce  as  nail  rods,  and  had  not  been  bought 
or  sold  as  bar  iron,  and  that  in  a  commercial 
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sense  nail  rods  are  not  known  as  bar  iion; 
that,  in  similitude,  the  iron  in  question  most 
resembles  scroll  iron,  in  its  shapes  and  sizes, 
but  it  was  not  known  commercially  as  scroll 
iron.  The  defendant  thereupon  requested 
the  court  to  rule  that  in  the  proviuon  of 
the  statutes  under  which  the  duties  were 
liquidated,  bar  iron,  comprising  certain  sizes 
and  descriptions,  was  u^  in  the  sense  of 
'iron  in  bars,'  comprising  those  sizes  and 
descriptions,  and  was  not  used  in  a  commer- 
cial or  technical  sense;  that,  as  the  iron  im- 
ported came  directly  within  the  statute  descrip- 
tion of  '  bar  iron,  rolled  or  hammered,  com- 
prising flats  less  than  three  dgbths  of  an  inch  or 
more  than  two  inches  thick,  or  less  than  one  inch 
or  more  than  six  inches  wide,'  the  duties  were 
properlv  assessed  and  liquidated;  and  that,  on 
the  evidence  in  the  case,  the  plaintiffs  were  not 
entitled  to  recover.  But  the  court  declined  so 
to  rule,  and  ruled  that  nail  rods,  having  ac- 
quired a  specific  commercial  designation  among 
traders  and  importers,  and  having  been  desig- 
nated by  a  specific  name  in  previous  legisla- 
tion, would  not  properly  comn  under  the  gen- 
eral term  '  bar  iron '  in  the  Revised  Statutes, 
but  should  be  classified  as  a  description  of 
rolled  or  hammered  iron  not  otherwise  provid- 
ed for,  and  so  subject  to  a  duty  of  one  and  one 
fourth  cents  a  pound.  To  which  rulings  and 
refusals  to  rule  the  defendant  then  and  there 
duly  excepted  and  prays  that  his  exceptions 
may  be  allowed.  The  foregoing  exceptions 
presented  bv  the  defendant  are  allowed." 

The  opinion  of  the  circuit  court,  which  ac- 
companies the  record,  and  is  reported  in  20 
Fed.  Rep.  405,  proceeds  upon  the  ground  that, 
as  the  article  in  question  was  £iown  com- 
mercially as  nail  rods,  and  was  not  bought  or 
sold  as  oar  iron,  and  was  rolled  iron,  it  did 
not  come  within  the  description  of  "  bar  iron, 
rolled  or  hammered,"  but  came  within  the  de- 
scription of  "  rolled  or  hammered  iron  not  oth- 
erwise provided  for." 

Although  the  article  in  the  present  case  was 
in  straight  fiat  pieces  less  than  one  inch  in 
width  and  less  than  three  eighths  of  an  inch  in 
thickness,  vet  it  is  distincUy  found  that  it  had 
not  been  bought  or  sold  as  "bar  iron,"  and 
was  not  known  in  a  commercial  sense  as  "  bar 
iron."  Therefore,  although,  in  one  sense,  it 
might  properly  have  been  ^led  "  iron  in  bars," 
it  was  not  "  Imr  iron,"  although  it  was  rolled 
iron.  It  was  known  in  commerce  as  "nail 
rods;"  and  it  is  found  that,  in  a  commercial 
sense,  nail  rods  were  not  known  as  "  bar  iron." 
The  article,  therefore,  was  a  description  of 
rolled  iron  "not  otherwise  provided  for." 
The  commercial  understanding  as  to  the  de- 
scription of  the  article  by  Congress  must  pre- 
vail. Arthur  V.  M<yrrieon,  96  U.  S.  108  [24: 
7641;  Arthur  v.  Lah^y,  96  U.  S.  112  [24: 7661. 

TheJudgmerU  of  the  Circuit  Court  is  affirmea. 


LORENZO  D.  BROWN  bt  al.,  Appti., 

GEORGE  T.  MoCONNELL. 

(See  S.  a  Reporter's  ed.  48M88.> 
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1.  In  ordliiaJT  oabm,  tbe  lUmlnff  of  a  cttatloii  In 
time,  bj  the  proper  justioe  or  judge,  is  s  sufBoient 
ftllowanoe  ox  an  M>pealt 

2.  The  taking  ox  Becurlty  on  appeal  is  not  Jurls- 
diotional  In  its  oharacter;  its  omuslon  is  only  an  ir- 
regularity and  does  not  neoeesarily  avoid  the  cita- 
tion, and  permission  to  supply  suoh  omission  may 
be  given. 

8.  Citations  on  appeals  from  the  territorial  oourts 
may  be  signed  by  a  judge  or  justioe  of  the  terri- 
tonal  court  or  l^  a  nisooe  of  this  oourt. 

[Na  989.] 
Suhmitted  Jan.  9, 1888.    Decided  Jan.  SO,  1888. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Washington. 

Motion  to  dismiss.  Dtsmisied,  unUu  a  bond 
vn  appealis filed. 

The  facts  are  stated  bv  the  court 

Mr.  A.  H«  Garland  for  appellees,  and  Jfr. 
W.  W.  Upton  for  Ranck,  in  support  of 
motion: 

This  suit  to  all  intents  and  purposes  was 
an  action  of  ejectment. 

Qreer  y.  Mezee,  65  U.  S.  24  How.  268  (16:661). 

The  questions  involved  cannot  come  up  on 
appeal,  but  on  writ  of  error  only. 

K.  8.  §§  691.  692;  ffayee  ▼.  Fiecher,  102  U.  8. 
121  (26:  95);  Sarehet  v.  U.  8.  87  U.  S.  12  Pet 
148  (9: 1088);  Janes  v.  La  VaUette,  72  U.  S.  5 
Wall.  579  (18:  m!f)\  Eke  pa/rU  Br(wn,  116  U.  S. 
401  (29:  676). 

There  was  no  trial  of  the  case  on  issue. 

SUyry  ▼.  Elaek,  119  U.  S.  285  (80:  841)  and 
cases  cited;  2  Bouv.  L.  Diet  749. 

This  proceeding  might  be  considered  as  an 
ftooeal. 

Brandiee  v.  Cochrane,  105  U.  S.  262  (26:989). 

Mr.  Leander  Holmes  for  appellants^  in 
opposition: 

Li  all  of  the  Territories,  in  cases  tried  by 
jury  the  case  shall  be  reviewed  by  writ  of  er- 
ror, and  all  others  by  appeaL 

Act  April  7,  1874,  chap.  80,  §  8,  18  Stat  at 
L.  27;  HeM  v.  BoughUm,  105  U.  S.  285  (26: 
1018);  Wolf  V.  Hamaton,  108  U.  S.  16  (27: 685). 

To  take  an  appeal  is  a  right. 

Brandies  ▼.  Cochrane,  105  U.  S.  262  (26: 989); 
U.  8.  V.  Oomez,  64  U.  S.  28  How.  826  (16: 552). 

Where  the  law  authorizes  the  mingling  of 
law  and  equity  in  one  suit,  the  same  rules  are 
to  be  apphed  as  if  the  suit  was  begun  in  equity. 

Sower  V.  Weater,  78  Pa.  448;  WiUiams  v. 
Murphv,21  Minn.  584;  Ex  parts  Broton,  116  U. 
8. 401  ^9:  676). 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  facts  on  which  this  motion  rests  are 
these: 

A  judgment  was  rendered  by  the  Supreme 
Court  01  the  Territory  of  Washington  July  18, 
l^y  dismissing  an  appeal.  On  the  15th  of 
July,  1886,  Lorenzo  D.  Brown  and  Leander 
Holmes  presented  a  bond  as  security  for  an 
appeal  from  this  judgment  to  one  of  the  jus- 
tices of  that  court,  and  he,  on  tbe  21st  of  that 
month,  indorsed  upon  it  bis  approval.  On  the 
17th  of  November,  1886,  a  citation  was  si^ed 
by  the  same  justice,  re<]|uiriDg  McConnelT,  as 
appellee,  to  appear  in  this  court  to  answer  the 
appeal  "on  the  second  Monday  in  October 
next,"  which  was  the  first  day  of  the  present 
term.  This  citation  was  served  on  McConnell 
the  day  of  its  date.  On  the  28d  of  May,  1887, 
which  was  the  last  Monday  in  our  term   of 
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1886,  the  appeal  was  docketed  and  dismissed 
mider  Rule  9,  on  motion  of  counsel  for  tbe  ap- 
pellee. On  the  4th  of  August,  1^7,  the  ciuie 
was  again  docketed  by  tbe  appllants.  Tliis 
motion  is  to  dismiss  upon  that  cocketing. 

Even  if  it  should  be  conceded  that  anappea) 
was  allowed  by  Uie  approvsl  of  tnc  bond  Julj 
21, 1886,  that  appeal  became  inoperative  by  tbe 
failure  of  the  appelhints  to  docket  the  case  at 
our  term  of  1886,  and  by  the  order  to  dismiss 
made  upon  the  docketing  by  the  appellee.  Tbe 
rights  of  the  parties  depend,  ther^ore,  on  tbe 
legal  effect  of  the  signing  of  the  citation  oo 
the  17th  of  November,  1»S6,  returnable  to  tbis 
term  without  taking  any  new  security. 

The  statute  makes  no  special  provision  ss  to 
the  form  of  an  allowance  of  an  appeal,  buttbis 
court  has  said  that,  "as  there  can  be  no  appeal 
without  the  taking  of  security,  either  for  costs 
or  costs  and  damages,  and  this  is  to  be  done  by 
the  court,  or  a  judge  or  justice,  the  acceptance 
of  the  security,  if  followed  when  necessary  by 
the  signing  or  a  citation,  is,  in  legal  effect,  the 
allowance  of  an  appeal."  8affe  v.  Iowa  Cent. 
RB.Co.9%V.Q.  712.  714  [24:  641, 643];  Dro- 
per  V.  Davis,  102  U.  8.  870,  871  [26: 121, 1221; 
Brandies  ▼.  Cochrane,  105  U.  8.  262  [26:  989]. 

In  tbe  present  case  there  was  the  signing  of 
a  citation  returnable  to  the  present  term,  but 
no  acceptance  of  security ;  and  the  question  pe- 
sented  is  whether  that  is  enough  of  itself  to 
constitute  an  allowance  of  an  appeal  such  as 
will  eive  this  court  jurisdiction,  and  if  it  is, 
whetner,  before  dismissing  the  case  perempto- 
rily, we  may  permit  the  appellants  to  give  tbe 
requisite  security  here.  (/UeiUy  v.  Edringttm, 
96  U.  8. 724. 726  [24: 659]. 

An  appeal  to  this  court  in  a  proper  case  is 
matter  of  right,  and  its  allowance  is  in  reality 
nothing  more  than  the  doing  of  those  things 
which  are  necessary  to  give  the  appellant  tbe 
means  of  invoking  our  iurisdiction.    A  writ  of 
error  is  the  process  of  this  court,  and  it  is  is- 
sued, Uierefore,  only  upon  our  authoriu*;  but 
an  appeal  can  be  taken  without  any  action  by 
this  court.    AH  that  need  be  done  to  get  an 
appeal  is  for  the  appellant  to  cite  hisadversaiy 
in  tbe  proper  way  to  appear  before  this  court, 
and  for  him  to  docket  the  case  here  at  tbe 
proper  time.    Such  a  citation  as  is  required 
may  be  ^gned  by  a  jud^  of  the  circuit  court 
from  whidi  the  appeal  is  taken,  or  by  a  Jostke 
of  this  court.    Rev.  Stat,  g  999.    As  appeaU 
from  territorial  courts  are  to  be  takoi  in  the 
same  manner  and  under  the  same  regulations 
as  from  the  cbrcuit  courts  (Bev.  Stat  §  703),  it 
follows  that  citations  on  such  appeals  may  b< 
signed  by  a  judge  or  justice  of  the  territorial 
court,  or  by  a  justice  of  this  court. 

If  an  appeal  is  taken  by  the  action  of  thi 
court  in  session  before  the  end  of  the  term  a 
which  the  decree  is  rendered,  no  formal  dtatioi 
is  necessary  because,  both  parties,  bein^  coo 
stnictively  in  courtduring  the  entire  term,  the* 
are  cbar^  by  law  with  notice  of  all  thai  1 
done  in  Uie  case  affecting  their  interests.  Bn 
if  tbe  necessary  security  is  not  taken  untfl  af  t« 
the  term,  a  citation  is  required  to  biin^  tbe  aj 
pellee  before  us;  aithouen,  if  the  case  ia  docj 
eted  here  in  time,  it  will  not  be  dismissed  i 
tbe  return  term  until  an  opportunity  has  be< 
afforded  the  appellant  to  give  the  requisite  n 
tice.    The  appeal  taken  in  open  court,  if  dod 
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«ted  here  in  time,  glTM  this  court  jariBdlcdon 
of  the  subject  matter  and  iuTeata  it  with  power 
to  make  all  orders,  oonsisleot  with  proper 
pniclice,  whicb  ore  needed  Id  furtberuioe  of 
justice.    This  subject  wu  fully  c 


ifoiritt  V.  Ftibert.llO  U.  B.  143  [8»:581]. 

To  get  an  appeal  after  the  term  at  vucb  the 
decree  is  rendered,  a  party  must  apply  to  the 


E roper  justice  or  judse  to  bIkii  a  diatloii. 
e  dgDH  it,  be  furoishe*  the  appellant  the 
means  of  Kettinz  bis  case  into  this  court,  and 
in  legal  effect  allows  an  app^  All  the  appel- 
lant Las  10  do  after  that  to  give  this  court  ju- 
rlsdictiOD,  both  of  the  subject  matter  of  the  ap- 
peal and  of  the  panles,  is  to  serve  h{g  citation 
and  to  docket  the  caae  here  In  time. 

By  section  1000  of  the  Revised  Statutes  the 
justice  or  jadge  ia  renuired  when  he  gigni  a 
citation  to  take  good'aud  sufficient  security 
that  the  appellant  sbati  prosecute  his  appeal  to 
effect,  and,  it  be  fail  to  make  bis  pleagiiod,  an- 
swer all  C'lata.  Tbe  failure  to  take  such  secu- 
rity is  an  irregularity,  but  It  does  not  necessa- 
rily avoid  tlie  citatioo.  The  seciuity  Is  re- 
quired, however,  in  the  due  prosecution  of  tlie 
app^l  and  if  tbe  case  is  docketed  here  In 
time  it  will  not  ordinarily  be  dismissed  because 
of  the  neglect  or  ommission  of  the  justice  or 
Judge  to  require  the  security  until  the  appel- 
lant has  been  afforded  a  reasonable  opportuni- 
ty of  curing  the  defect.  The  taking  oi  securi- 
ty is  not  jurlBdictlonal  in  its  character,  and  its 
omission  affects  only  tbe  regularity  of  the  pro- 
ceedings. Such  heiug  the  case,  permission  to 
supply  it  here  may  properly  be  given  in  fur- 
therance of  justice. 

There  Is  nothing  iu  the  case  of  (kmro  v.  tT, 
a.  70  n.  8.  8  Wan. «  fl8:  IM],  or  In  Hint  ol 
U.  8.  V.  Oarry.  47  U.  8.  6  How.  lOe  (13:  SM]. 
which  is  at  all  inconsistent  witb  our  |'i(.'S<-iit 
ruling  to  the  effect  that  in  ordinary  cases  the 
aigning  of  a  citation  in  time  by  tbe  proper  jus- 
tice or  judge  is  a  sufficient  allowance  of  an  ap- 
CI.  C'lufro'f  Cote  arose  under  tbe  Act  ol 
rcb  3,  1851,  0  Stat,  at  L.  631.  chap.  41,  to 
asccrlain  and  settle  private  land  claims  in  Call- 
furnia,  which  required  (g  Q)  appeals  to  be 
granted  by  the  district  .court  on  tbe  application 
of  the  party  against  whom  tbe  judgment  was 
rendered.  Clearly,  acitatloDsignedbyaJudgc 
out  of  court  would  not  be  tbe  allowance  of  an 
appeal  under  that  statute,  b<K»use  that  appeal 
must  be  allowed  by  tbe  court.  Ottrr^t  Can 
arose  under  the  Art  of  May  26, 1824, 4  Stat.  W 
L.  62.  chap.  ITS,  which  required  an  appral  Ic 
be  taken  within  one  year  from  tbe  time  of  tht 
rendition  of  the  judgment  (%2),  and  the  cltatfoti 
was  not  signed  before  the  end  of  that  time. 
The  Jurisdlctioa  of  this  court  depended,  therfr 
fore,  entirely  on  tbe  first  appeal,  which  had 
become  inoperative  by  a  failure  to  docket.lt  al 
the  return  term. 

It  it,  ther^ore,  ordered  that  the  eauie  ttanc 
ditmitted,  vnlem  the  apptllant*  t/iall,  on  or  b» 
fore  tA«  19th  da;/ of  March  next.fiUmthtluiderl 
ofthUeourtabondin  the 'ptnal turn  of  fivahun 
ared  doUart,  conditioned  accordiT\g  to  law  foi 
tlie  pttrpotM  of  the  appeal,  with  mreliei  to  heap 
profied  bo  ihe  Juttioe  if  (At*  Court  allotted  to  t& 
JfiTith  Cireuil. 
Similar  orders  may  be  entered  in  Noe.  981 
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Mr.  Hmrw9j  D.  Ooulder*  for  plaintiff  in 
error: 

Tbere  seems  to  be,  in  time  policies,  an  im- 
plied warranty  of  seaworthiness  where  the  ves- 
sel, at  the  time  of  Uie  taking  out  of  insurance, 
is  in  a  port  where  repairs  can  be  made. 

Boxie  v.Patinc  MutJm,  0^.7  Allen,211 ;  Btmm 
V.  2ns,  Go.  8  Wall  Jr.  870;  Haxie  v.  Ebms  Ins. 
Co.  82 Conn.  22;  Lapenev.  Sun  Mut.  Ins.  Co.  8 
La.  Ann.  2;  GopelandY.  New  Eng.  Marine  Ins. 
Co.  2  Met  432;  Capen  v.  Washington  Ins.  Co.  12 
Cush.  517;  Paddock  v.  Franklin  Ins.  Co.  11 
Pick.  ^S^\Merdtants  Mut.  Ins.  Co.  y.  Stteet,  6 
Wis.  670;  1  Pars.  iMar.  Ins.  880, 881;  Hazard  y. 
New  Eng.  Marine  Ins.  Co.  1  Sumn.  218;  Haeard 
V.  New  Eng.  Marine  Ins.  Co.  88  U.  8.  8  Pet. 
557  (8:  1048);  Starbuek  v.  New  Eng.  Marine 
Ins.  Co.  10  Pick.  198;  AddeHy  y.  American 
Mut.  Ins.  Co.  Taney,  126. 

The  plaintiff  was  bound  to  proye  a  loss  by 
some  peril  of  the  sea  insured  against  by  defend- 
ant. 

Cory  y.  Boylston  F.  d  M.  Ins.  Co.  107  Mass. 
140;  Flemming  v.  Marine  Ins.  Co.  4  Whart.  58; 
Swift  y.  Union  Mut,  M.  Ins.  Co.  122  Mass.  578; 
Paddock  v.  Commereial  Ins.  Co.  104  Mass.  528; 
Jones  V.  Ins.  Co.  2  Wall.  Jr.  278;  1  PbilL  Ins. 
^  986,  1087-1089;  Baker  v.  Manvfaeiurers 
Ins.  Co.  12  Gray,  608;  Leftwitch  y.  6t.  Louis 
Perpetual  Ins.  Go.  5  La.  Ann.  706;  Heebner  v. 
Eagle  Ins.  Co.  10  Gray.  181;  2  Greenl.  Ey. 
f^  885;  2  PhilL  Ins.  g  2079;  Riehdieu  A  G.  Nav. 
Co.  y.  Boston  Marine  Ins.  Co.  26  Fed.  Rep. 
596;  Waters  y.  Merchants  Louisville  Ins.  Co.  86 
U.  8. 11  Pet.  218  (9:  691). 

The  yessel  was  in  such  a  condition  of  un- 
senworthiness  and  danger  as  to  be  the  proper 
subject  of  salvage  services. 

MeConnochie  v.  Kerr,  9  Fed.  Rep.  50;  The 
Plymouth  Rock,  9  Fed.  Rep.  418;  The  Leipsic, 
10  Fed.  Rep.  585;  Tlie  New  Grleans,  28  Fed. 
Rep.  909;  The  Saragossa,  1  Ben.  551. 

The  interests  of  commerce,  of  freighters  and 
insurers  all  require  that  no  unnecessary  risks 
be  taken  by  a  vessel's  continuance  at  sea  in  a 
disabled  and  dangerous  condition. 

MeConnochie  v.  Eerr,  supra;  Snethen  t.  Mem- 

Shis  Ins.  Co.  9  La.  Ann.  474;  Marey  t.  Sun 
iut.  Ins.  Co.  11  La.  Ann.  748;  Talcot  v.  Com- 
mercial Ins.  Co.  2  Johns.  124. 

Where  the  policy  excepts  from  the  perils  in- 
sured against  those  arising  from  unseaworthi- 
ness, the  assured,  to  recover  thereoD,  must 
show  that  the  vessel  was  seaworthy  when  lost 

Berwind  v.  Greenwich  Ins.  Co.  21  Jones  &  8. 
102. 

The  evidence  was  insufficient  to  support  a 
verdict  for  the  plaintiff. 

Schojidd  V.  Chicago,  M.  it  St.  P.  R.  Co.  114 
U.  S.  615  (29:  224X 

The  witness  must  be  shown  to  have  skill  or 
learning  in  the  matter  upon  which  his  opinion 
is  to  be  asked,  sufficient  to  entitle  him  to  be 
regarded  as  an  expert.  And  whether  the  wit- 
ness is  so  qualified  is  a  question  for  the  court 
to  pass  upon  before  the  testimony  is  received. 

Stephens,  Dig.  Sv.  Art  49;  Pope  v.  FUley,  9 
Fed.  Rep.  66. 

If  the  vessel  was  unseaworthy  and  if  the  loss 
was  occasioned  by  unseaworthiness,  the  Insur- 
ance Company  is  not  to  be  held  liable. 

Richelieu  d  G.  Nav.  Co.  v.  Boston  Marine  Ins. 
Co.  and  Merchants  Mut.  Ins.  Go.  v.  Sweet,  su- 
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pra;  Swift  v.  Union  Mut.  M  Ins.  Co.  122  Han. 
578. 

The  parties  made  their  contract  and  hf  that 
their  rights  ought  to  be  fixed  and  controlled. 
Testimony  of  custom  is  dei^  inadmissible. 

Grient  Mut.  Ins.  Co.  v.  Wright,  68  U.  S.  1 
Wall.  456  (17:  505);  PaHridge  v.  Phaniz  Mut. 
L.  Ins.  Co.  82  U.  8.  15  Wall  579  (21:  280);  1 
Pars.  Ins.  887;  Work  v.  Leathers,  97  U.  &  379 
(24:  1012). 

Captain  Bowen  was  ^e  agent  and  represent- 
ative of  the  owner,  in  charge  of  the  tug.  What 
he  said  in  regard  to  the  then  existingleak,  and 
in  regard  to  what  should  be  done  in  reference 
to  the  pending  situation  in  which  they  foasd 
themselves,  is  a  part  of  the  res  gatm. 

The  Potomac,  75  U.  8.  8  Wall.  594  (19: 512); 
Tra/eelers  Ins.  Co.  v.  Mosley,  75  U.  S.  8  Wall. 
897  (19:  487);  WnldOe  v.  N.  Y.  Cent.  A  U.R. 
R.  R.  Co.  95  N.  Y.  274;  Western  Ins.  Co.  v.  3V 
Mn,  82  Ohio  8t  78. 

To  charge  a  corporation  upon  the  act  of  ao 
officer  or  agent,  it  must  be  shown  either  that 
the  act  was  performed  while  in  the  discharge  of 
his  du^  in  the  usual  course  of  businesss,  and 
was  within  the  general  scope  and  s^ere  of 
such  duty,  or  that  it  was  expressly  authorized, 
or  that  it  was  performed  with  the  knowledge 
and  assent  of  me  directors  or  of  thecorporalioD 
or  its  authorized  officers,  or  was  subsequently 
ratified  by  them. 

Abb.  Trial  Ev.  p.  82;  First  Nat.  Bank  ▼. 
Geean  Nat.  Bank,  60  N.  Y.  290;  Hofman,  ▼. 
John  Hancock  Mut  L.  Ins.  Co.  92  U.  8.  ICl 
(28:589);  Northwestern  Union  Packet  Co.  v. 
C^h,  87 U.  8. 20  Wall  528(22:406);  Americnn 
L.  Ins.  Co.  v.  Makone,  88  U.  &  81  WalL  152 
(22:598).' 

The  insurers  undertake  to  make  indeoinity 
only  for  damage  arteinff  from  external  acci- 
dents, not  for  that  occasioned  by  the  qualitiea 
or  defects  of  the  thing  insured. 

1  Phill.  Ins.  g  1089;  Baker  v.  Manttfadurers 
Ins.  Co.  12  Orav,  608;  Leftwitch  v.  St.  Louis 
Perpetual  Ins.  Co.HIa.  Ann.  706;  Bieebner  ▼. 
Eagle  Ins.  Co.  10  Gray  181;  The  Qlettfruin^  L. 
R  10  P.  Div.  108;  Marey  v.  Sun  Mut.  Ins,  Cb. 
11  La.  Ann.  748;  2  Phflf.  Ins.  g  2079;  Myers  v. 
Girard  Ins.  a>.  26  Pa.  192;  Sw^  T.  Union  M 
Ins.  Co.  122  Mass.  578. 

The  charge  gives  to  the  i  Jury  the  impression 
that  the  owner  of  the  tug,  insured  as  a  tug,  is 
Justified  in  towing  her  indiscriminately  aSout 
the  lakes,  with  her  machinery  broken  to  such 
an  extent  that  the  tug  is  unnavigable,  without 
affecting  the  policy. 

MeConnocIiie  v.  Kerr,  9  Fed.  Rep.  50;  The 
Leipsic,  10  Fed.  Rep.  585;  The  New  Orleans,  28 
Fed-  Rep.  909;  The  Saragossa,  1  Ben.  551;  The 
Glenfrutn,  supra. 

Wuere  the  legal'effect  of  the  allegations  in  an 
answer  is  a  mere  denial  of  the  averments  in  the 
petition,  such  allegations  cannot  be  r^gaxtied 
as  new  matter  which  will  be  taken  as  true  un- 
less controverted  by  the  reply. 

Dayton  Ins.  Co.  v.  KeUy,  24  Ohio  6t  845 
Simmons  v.  Green,  85  Ohio  8t  104;  BUas,  Cod^ 
PI.  §  896. 

The  fourth  requestthat,  if  the  plaintiff  failed 
to  put  the  tug  m  seaworthv  condition  at  De 
troit,  and  in  consequence  of  that  she  vraa  lost 
the  verdict  should  have  been  for  defendant,  J 
supported  by  Richdieu  d  G.  Na^.  Co.  v.  Boetoi 
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Marine  Ins,  Oo.  26  Fed.  Rep.  506;  Worky. 
Leathers,  97  U.  8.  879  (24:1013);  Oapen  ▼.  Wash- 
ington Ins,  Oo,  12  Cush.  517. 

The  eleventh  request  is  supported  by  2  Phil- 
lips, Ids.  §  2079,  and  Myers  ▼.  Qirard  Ins.  Oo. 
26  Pa.  192. 

Mr.  J.  E.  Infl^eraoll*  for  defendant  in  er- 
ror: 

The  bill  of  exceptions  should  show  afflrma- 
tiyelj  that  the  objection  and  the  exception  to 
it  were  taken  during  the  progress  of  the  trial. 

Scott  V.  Lloyd,  84  U.  8.  9  Pet.  442  (9:186). 

An  exception  to  be  of  any  avail  must  be  taken 
at  the  trial.  The  fact  that  it  was  seasonably 
taken  must  appear  affirmatively  in  the  record. 

U.  &  v.  Oarey,  110  U.  8. 52  (28:67);  Simpson 
V.  DaU,  8  Wall.  460  (18:265). 

Expc^enced  navigators,  as  well  as  ship- 
wrights, are  competent  to  express  opinion  on 
questions  involving  nautical  skill,  as  to  the  nat- 
ure and  oidinarv  ^ects  of  the  perila  to  which 
the  marine  loss  is  attributable. 

Abb.  Trial  Ev.  600;  Eastern  Trans.  Line  v. 
Hope,  96  D.  8.  298  (24:477):  Moore  v.  Wester- 
ftelt,  9  Bosw.  668;  Walsh  v.  Washington  Marine 
Ins.  Co.  82  N.  Y.  427. 

By  a  series  of  cases,  be^nning  with  Doe  ▼. 
Qrymes,  26  U.  8.  1  Pet  469  (7:  224);  also  Ik 
Wolf  ▼.  Babaud,  26  U.  8. 1  Pet.  496  (7:286),  this 
court  has  held  that  a  refusal  to  grant  a  nonsuit 
constitutes  no  n*ouDd  for  reversal  in  this  oourt. 

Those  deciuons  were  followed  in  Orane  v. 
Morris,  81  U.  8.  6  Pet  608  (8:518);  Silsby  v. 
Foots,  66  U.  8.  14  How.  218  (14:^);  OasUe  v. 
BuUard,  64  U.  8. 23  How.  188(16:427);  Sehveh- 
ardi  v.  Allen,  68  U.  8.  1  Wall.  869  (17:  646); 
Pleasants  Y.Fant,d9V.  S.  22  Wall.  121  (22:782); 
Fowls  Y.  Alexandria,  24  U.  8.  11  Wheat  820 
(6:484). 

In  Beater  ▼.  Taylor,  98  U.  8.  46  (28:797),  the 
oourt  says:  An  exception  to  the  entire  charge 
of  the  oourt,  or  in  gross  to  a  series  of  propi- 
tious therein  contained,  cannot  be  sustained  if 
any  portion  thus  excepted  to  is  sound. 

A  general  exception  made  to  a  refusal  to 
charge  a  series  of  propositions  is  bad  provided 
any  one  of  the  series  is  objectionable. 

Beaver  v.  Taylor,  supra;  Worthington  v. 
Mason,  101  U.  8.  149  (26:848);  U.  8.  v.  Bough, 
108  U.  8.  71  (26:  806). 

A  defect  of  seaworthiness,  arising  after  the 
commencement  of  the  risk,  and  pennitted  to 
continue  from  bad  faith  or  want  of  ordinary 
prudence  or  diligence  on  the  part  of  the  owner 
or  his  agents,  discharges  the  underwriter  from 
liability  for  any  loss,  the  consequence  of  such 
want  at  faith,  prudence  or  diligence. 

American  Ins.  Co.  ▼.  Ogden,  20  Wend  287; 
Peters  y.  Phcmix  Ins.  Oo.  8  8erg.  &  R.  25;  Pad- 
dock Y.  Franklin  Ins.  Oo.  11  Pick.  227;  Star- 
buck  v.  New  Eng.  Marine  Ins.  Oo.  19  Pick,  198: 
Adderly  v.  American  Mut.  Ins.  Oo.  Taney, 
126;  Oapen  v.  Washington  Ins.  Oo.  12  Cush.  617; 
Merchants  Mut.  Ins.  Oo.  y.  Sweet,  6  Wis.  670; 
JTasard  v.  New  Eng.  Marine  Ins.  Oo.  1  8umn. 
218. 

The  statement  of  an  agent  made  after  the  act 
concerning  it  is  no  part  of  the  res  gestes. 

Vicksburg  db  M.  B.  B.  Oo.  y.  O^Brien,  119 
U.  8. 108  (80:800). 

There  is  no  presumption  of  neglijB;ence  as 
against  either  party,  except  such  as  aifies  from 
the  facts  proved. 
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Oleteland,  0.  db  0.  B.  B.  Oo.  t.  Oraiufard,Zi 
Ohio  8t  686. 

Mr.  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law  brought  by  Patrick 
8mith  against  the  Union  Insuratice  Company 
of  the  City  of  Philadelphia,  a  Pennsvlvania 
corporation,  in  the  Court  of  (Jommon  Pleas  of 
Cuyahoga  (bounty,  Ohio,  and  removed  by  the 
defendant  into  the  Circuit  Court  of  the  United 
8tates  for  the  Northern  District  of  Ohio,  to 
recover  the  sum  of  $7,000,  with  interest,  for  TAony 
the  loss  of  a  vessel  insured  by  a  policy  of  marine  ^  *"  *  J 
insurance  issued  by  the  defendant  The  pol- 
icy was  dated  May  6,  1884,  and  insured  the 
steam  tu^  N.  P.  Sprague,  from  May  6. 1884« 
to  December  10, 1884,  in  the  sum  of  C7,000» 
the  vessel  "  to  be  employed  exclusively  in  the 
freighting  and  passenger  business,  and  to  nav- 
igate only  the  waters,  bays,  harbors,  rivers, 
canals,  and  other  tributaries  of  Lakes  8uperior, 
Michigan,  Huron,  St.  Clair,  Erie  and  Ontario, 
and  River  8t  Lawrence  to  (Quebec,  usually 
navigated  by  vessels  of  her  class,  the  vessel 
being  valued  in  the  policy  at  $9,884.  The 
policv  contained  these  provisions:  "Touch- 
ing the  adventures  and  perils  which  the  said 
Insurance  Company  is  content  to  bear  and  take 
upon  itself  by  this  policy,  they  are  of  the  lakes, 
rivers,  canals,  fires,  Jetnsons,  that  shall  come 
to  the  damage  of  the  said  vessel  or  any  part 
thereof,  excepting  all  perils,  losses,  misfortunes, 
or  expenses  consequent  upon  and  arising  from 
or  caused  by  the  following  or  other  legdy  ex- 
cluded causes,  viz:  damage  that  may  be  done 
by  the  vessel  hereby  insured  to  any  other  vessel 
or  property:  incompetency  of  the  master  or  in- 
sumcieucy  o)  the  crew  or  want  of  ordinary  care 
and  skill  m  navigating  said  vessel,  and  in  load- 
ing, stowing,  and  securing  the  cargo  of  said 
vttsel:  rottenness,  inherent  defects,  overload- 
ing, and  all  other  unseaworthiness."  "  Boiler 
clause.  Unless  caused  by  stranding,  collision, 
or  the  vessel  being  on  fire,  the  insured  war- 
rants this  policy  to  be  free  from  any  claim  for 
loss  or  damage  to  boilers,  steam  pipes,  or  ma- 
chinery caused  Inr  the  bursting,  explosion,  col- 
lapsing, or  breaking  of  the  same,  and  to  be  free 
from  any  and  every  general  average  and  salv- 
age expense  in  consequence  thereoi,  excepting 
always  the  expenses  of  getting  the  vessel  from 
an  exposed  position  to  tne  nearest  place  of  safe- 
ty, when  further  expenses  of  above  nature  are 
not  to  be  a  claim  on  the  insurer." 

The  petition  by  which  the  suit  wm  com- 
menced in  the  state  court  set  forth  that  the 
?laintifF  was  the  owner  of  the  tug;  that  on  the 
8th  of  July,  1884,  the  vessel,  in  her  regular 
course  of  business,  left  Port  L'Anse,  bound  to 
Cleveland;  that  she  was  then  stout,  staunch,  and 
strong,  and  in  sU  respects  seaworthy  for  the 
voyage  she  was  about  to  undertake;  that,  while 
on  that  voyage,  and  on  the  28d  of  July,  1 884,  and  r408I 
without  fault  or  negligence  on  the  i»art  of  the 

Elaintiff  or  those  in  charge  and  management  of 
er,  but  solely  bylreason  of  the  perils  of  naviga- 
tion so  insured  against  by  the  defendant,  she 
sprung  a  leak;  that  although  the  plaintiff  and 
his  agents,  and  the  officers  in  charge  of  the  ves- 
sel, lued  tdl  reasonable  endeavors  to  prevent 
said  vessel  filling  with  water,  they  were  unable 
•0  to  do;  that,  within  a  short  time  after  the  dis- 
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larger  amount,  at  which  the  collector  had  sub- 
sequently liauidated  the  duties.  The  circuit 
court  haa  held  that,  under  those  circumstances, 
the  importers  coula  not,  in  case  th^  had  paid 
such  oifTerence,  recover  it  back,  and  that, 
therefore,  they  could  obtain  the  benefit  of  the 
exemption  from  the  duties  sued  for,  which 
were  in  fact  illegally  imposed,  only  by  a  de- 
fense in  the  suit  brought  by  the  United  States 
to  recover  them.  This  court  concurred  in  that 
view,  and  its  decision  was  placed  expressly  on 
that  ground. 
The  Judgment  €f  the  Circuit  Court  i$  aifflrrMd^ 


ALANSON  W.  BEARD,  Oollector  of  Cus- 
toms, Flf,  in  Err., 

THOMAS  0.  PORTER  bt  al  ,  Late  Co- 
partners. 

<Bee  a  a  Beporter'to  ed.187-414.) 

Dutiei  an  imported  goodt—proteet-^elara^ 

tion — waiver, 

1.  Under  seotton  21  of  the  Act  of  June  22, 1874, 18 
Stat,  at  L.  190,  where  dutlei  upon  imported  ffoods 
had  been  liquidated  and  paid  and  the  goods  deliv- 
ered to  the  importer,  soon  liauidatlon  and  payment 
is  a  settlement  of  duties  wmoh.  In  the  abeenoe  of 
fraud  or  protest,  is  final  and  conclusive  after  the 
expiration  of  one  year  upon  aU  parties. 

2.  In  order  that  a  protest  mav  prevent  such  set- 
tlement being  thus  conclusive,  the  protest  must  be 
one  against  prior  liquidation  or  settlement  of  du- 
ties. 

8.  Althoufffa  an  importer  in  order  to  recover  back 
an  excess  ox  duties  paid  under  ])rotest  must  show 
that  he  has  brought  the  suit  within  the  time  limited 
by  section  2081  of  theBevised  Statutes,  it  is  not  in- 
dliqpensable  that  the  declaration  should  state  the 

L,  Where  plaintUEs  in  an  action  to  recover  back 
duties  had  been  Induced  to  nay  such  duties  by  an 
agreement  and  assurance  of  the  Secretary  of  the 
Oneasury,  contained  in  aletter  from  him,  that  the 
question  of  voluntary  payment  should  not  be  raised 
or  set  up  in.any  manner  as  a  defense  to  a  suit  to 
recover  back  the  duties  paid,  held,  that  the  Unlte<? 
States  had  waived  the  claim  that  the  plaintifls  vo! 
nntarily  made  the  payment  of  the  duties  sought  t  j 
be  recovered. 

[No.  184.] 
Argued  Jan,  19, 1888,    Deeded  Jan.  SO,  1888. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts  to 
review  a  Judgment  for  plaiutiflsin  an  action  to 
recover  duties  paid  under  protest  Judgment 
affirmed. 

The  facts  are  fully  stated^in  fhe'opinion. 

Mr,  G*  A.  Jenka,  iSMiet^^r^en., tfor  plaint- 
iff in  error. 

Mr,  ChmM.  Levi  Woodbury/  for  defend- 
ants in  error: 

The  CoUector's  decision  first  had  legal  effect 
by  the  Act  of  1857;  then  a  wider  effect  in  the 
Act  of  1864,  now  R.  8.  section  2981.  By  this 
section  be  has  become  a  special  tribunal  on  cer- 
tain subjects;  as  such,  the  limits  of  his  jurisdic- 
tion are  to  be  foimd  in  section  2981  R.  8.,  and 
section  21  of  the  Act  of  1874. 

8uch  tribunals  having  rendered  their  decis- 
ions become  funetue  officii,  and  cannot  reodl 
or  reverse  thdr  decision. 

U,  8.  V.  Leng,  18  Fed.  Rep.  16, 24. 

The  liquidation  hv  the  Collector  is  the  decis- 
ion. Its  quality  in  law  as  a  judgment  attached 
in  1864. 
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Lawrence  y,  CaewOLM  V,  8.  18  How.  488 
(14: 235);  Weetray  v.  11,8. 85n.  8. 18  WaU.  822 
(21:763). 

AlthoQ^hthis  decision  under  section  2931  waa 
final  against  the  importer,  it  was  not  final 
against  the  United  States;  and  reliquidationa 
are  sanctioned. 

Watt  V.  U.  8, 16  Blatchf.  80;  U.  8.  ▼.  PhOpe, 
17  Blatchf.  812;  U,  8,  v.  I^q,  18  Fed.  Rep.  16. 

The  legal  right  to  make  rehquidations,  on  the 
discove^  that  short  duties  or  no  duties  had 
been  paid,  is  recognized  by  the  decisions  pre- 
viously cited,  and  by  R.  8.  section  8012^,  and 
by  the  Act  of  1874,  sec.  21,  laws  of  that  year» 
p.  190. 

The  Act  of  1874.  section  21,  limits  the  au- 
thority of  the  United  States  to  disturb  a  liqui- 
dation of  duties  by  reliquidation,  and  estab- 
lishes a  time  limit  to  the  collector's  power  to 
assess.  His  control  of  the  judgment  is  at  an 
end,  on  the  e3q>iration  of  a  year. 

U,  8.  V.  Leng,  and  U,  8  v.  Phdps,  eupra;  U, 
8.  V.  Frasser,  10  Ben.  847;  U.  8,  v.  Seidenberg,  17 
Fed.  Rep.  229. 

Statutes  of  Limitation  are  entitled  to  the  same 
respect  as  other  statutes. 

U.  8.  V.  Wilder,  90  U.  8.  18  Wall.  255  (20: 
682);  BOl  V.  Morrison,  26  U.  8. 1  Pet.  860  (7: 
178). 

Section  2981,  R.  8.,  directs  such  defenses  to 
be  made  byprotest  after  liquidation. 

Watt  V.  U.  8, 15  Blatchf.  82. 

The  appecd  to  merchant  appraisers  vacated 
the  second  report  of  the  local  appraiser,  section 
2980,  and  they  became  the  board  of  appraise- 
ment. 

BankinY,'Hogt,^V.  8.  4 How.  827(11:996); 
Oredg  v.  Thompson,  61  U.  8. 10  How.  241  (18: 
406). 

The  Collector  had  no  authority  at  law  to  make 
the  liquidation  be  relies  on. 

Lawrence  v.  GaeweU,  54  U.  8.  18  How.  495 
(14:289). 

There  is  no  protest  which  prevents  the  twen- 
ty-first section  from  running  in  this  case. 

Mr,  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brought  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Massa- 
chusetts, by  the  members  of  the  copartnership 
firm  of  Cushiug,  Porter  &  Cades,  against  Alan- 
son  W.  Beard,  CoUector  of  Customs,  to  recover 
the  sum  of  $3,228.10,  with  interest,  as  an  excess 
of  duties  paid  under  protest  on  the  importation 
of  certain  merchandise  into  the  Port  of  Boston, 
in  May,  June,  July,  August,  and  September, 
1878. 

The  question  involved  arises  on  the  fourth 
count  of  the  declaratioD,  which  is  in  these 
words: 

"And  the  plaintiffs  further  say  that,  on  the 
several  respective  dates,  and  by  the  vessels 
named  in  the  account  annexed  to  the  first  count 
of  said  declaration,  they  imported  and  entered 
at  the  custom  house  in  said  Boston,  the  goods 
described  in  the  several  items  of  said  account 
annexed,  and  the  defendant  duly  lic^uidated  the 
duties  on  said  goods,  and  the  plaintiffs  paid  the 
same;  and  the  said  defendant  then  and  there 
delivered  to  the  plaintiffs  all  of  the  said  goods. 

''And  the  plaintiffs  say  that,  long  afterwards, 
and  after  the  lapse  of  more  than  one  year  from 
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said  reepectiTe  dates  of  entry,  the  defendant 
made  a  new  liquidation  and  settlement  of  duties 
upon  said  gooas  entovd  as  aforesaid,  and  de- 
manded of  plaintiffs  the  full  sum  of  three  thou- 
s.md  thirty  dollars  and  five  cents,  as  additional 
duties  upon  said  goods  so  entered  as  aforesaid. 
And  the  plalntUf  s  say  that  they  protested  against 
such  second  liquidation  and  settlement  of  du- 
ties, and  protested  against  the  payment  of  said 
sum,  and  alleged  in  said  protest,  and  now  al- 
lege, that  said  second  liquidation  was  made 
after  the  payment  of  the  duties  as  first  ascer- 
tained, and  after  the  goods  had  heen  delivered 
to  the  plaintiffs,  and  more  than  one  year  after 
(489]  said  several  dates  of  entry,  and  the  same  was 
and  is  illegal  and  void.  Plaintiffs  appealed  to 
the  Secretary  of  the  Treasury,  who  decided 
thereon,  affirming  the  action  of  the  defendant 

"And  the  plaintiffs  further  say  that  thev  de- 
nied, by  said  protest  and  appeal,  the  right  of 
the  government  and  of  this  defendant  to  make 
such  second  liqtiidation  and  demand;  and, 
doubts  having  arisen  as  to  the  right  of  the  plaint- 
iffs to  recover  back  the  same  if  paid,  should  the 
defendant  contest  the  same  upon  the  ground 
that  such  payment  was  voluntary,  the  plaint- 
iffs, by  their  attorney,  addressed -a  letter  to  the 
Secretary  of  the  Treasury  of  the  United  States, 
a  copy  of  which  is  hereto  annexed,  marked  A. 
and  received  in  reply  thereto  a  letter  from  said 
secretary,  a  copy  of  which  is  hereto  annexed, 
marked  B;  and  said  secretary  also  addressed  a 
letter  to  the  United  States  attorney  for  said  dis- 
trict, a  copy  whereof  is  hereto  annexed,  marked 
C,  which  was  exhibited  to  the  plaintiffs'  attor- 
ney before  the  payment  by  the  plaintiffs  to  de- 
fendant of  the  sum  demanded  upon  said  second 
liquidation.  And  the  plaintiffs  say  that,  rely- 
ing upon  the  said  a^neement  and  assurance  of 
the  Secretary  of  theTreasurv.  that  the  question 
of  voluntary  payment  should  not  be  raised  or 
set  up  in  anv  manner  as  a  defense  to  a  suit  by 
the  plaintifb  to  recover  back  said  sum,  the 
plaintiffs  were  induced  to  and  did  pay  the  said 
defendant,  under  protest  and  appeal,  the  said 
sum  of  three  thousand  thirty  dollars  and  five 
cents  (t8,080.05)  illegally  ascertained  and  de- 
manded as  aforesaid,  the  same  being  tb.a  full 
sum  demanded  by  the  defendant,  and  the  de- 
fendant now  owes  the  plidntiffs  the  said  sum, 
with  interest  thereon." 

The  defendant  answered  the  fourth  count  as 
follows: 

"And  now  comes  the  defendant,  and  for  an- 
swer to  the  fourth  count  of  the  plaintiffs'  dec- 
laration, as  amended,  says: 

"That,  after  the  first  liquidation,  as  set  forth 
in  said  fourth  count,  and  with^  one  year  from 
the  time  of  the  entries  therein  described,  the 
defendant  caused  said  invoices  to  be  sent  to  a 
United  States  local  appraiser  for  reappraisal; 
that  said  appraiser,  within  a  year  from  the 
date  of  said  entries,  made  a  new  report  thereon; 
that  the  plaintiffs,  upon  notice  of  Uiis  report, 
and  within  one  year  from  the  date  of  the  en- 
tries, except  by  The  Parthia  of  May  6, 1878,  and 
[440]  ^^^  ^^J  ^^  the  expiration  of  the  year  in  case 
of  the  entry  bv  said  Parthia,  appealed  from 
said  report,  ana  requested  a  reappraisment  ac- 
cording to  law,  a  copy  of  which  request  is 
hereto  annexed;  that  a  merchant  appra^er  was 
thereafter  appointed  by  the  defendant  to  act 
with  the  f!«neral  appalser  in  the  appraisal  of 
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the  merchandise  described  in  said  entries  with* 
in  one  year  from  the  date  of  entry,  except  in 
cose  of  the  said  Partliia,  in  which  it  was  after 
the  expiration  of  the  year;  that  said  board  of 
appraisal  held  many  meetings  at  which  the 
plaintiffs  were  present  personally  and  by  coun- 
sel, said  meeting  being  after  the  expiration  of 
one  year  from  the  date  of  said  entiles;  that,  as 
to  the  goods  in  controversy,  said  board  reported 
that  they  did  not  reappraise  them,  for  the  rea- 
son  that  they  could  not  be  found  and  were  not 
examined  by  them;  Uiat  the  fees  of  .the  mer- 
chant appraiser  were  paid  by  the  plaintiff:  that 
at  no  time  before  the  final  liquidation  did  the 
plaintiffs  claim  that  the  first  liquidation  was 
final  and  conclusive,  or  object  to  the  second 
liquidation  or  to  the  reappraisal  by  the  local 
appraiser,  otherwise  than  by  their  appeal  there- 
from as  aforesaid,  or  by  the  board  of  reappndse- 
ment,  or  to  the  power  of  the  defendant  to  or- 
der a  reappraisal,  though  well  *  knowing  the 
facts  above  set  forth;  tnat  the  second  report 
foresaid  of  the  local  appraiser  increased  the 
values  of  said  goods  from  the  invoice  values, 
disallowed  a  discount  of  twelve  and  one  half 
per  centmn,  which  appeared  on  the  invoices, 
and  change^  the  rate  of  some  of  the  merchan- 
dise; that  the  second  liquidation,  the  subject  of 
this  suit,  was  made  by  the  defendant  by  the 
disallowance  of  said  discount  and  by  chang- 
ing the  rate  of  duty,  as  suggested  by  the  lo<^ 
appraiser  as  aforesaid." 

The  plaintiffs  filed  a  demurrer  to  the  answer 
to  the  fourth  count  of  the  declaration,  setting 
forth  that  such  answer  was  not  sufficient  in 
law,  and  that  the  defendant  had  set  out  no 
sufflcientgrounds  to  avoid  the  final  and  con- 
clusive ttTOCt  upon  all  parties  thereto  of  the  first 
liquidation  made  by  the  collector  of  the  several 
entries  in  the  case.  The  court  sustained  the  de- 
murrer, and  ordered  that  judgment  be  entered 
for  t^e  plaintiffs  for  an  amount  to  be  found  by 
an  assessor.  The  assessor  reported  in  favor  of 
the  pldntiffs  for  $8,228.10,  and  a  Judgment  was 
entered  in  their  favor,  on  April  12,  1884,  for 
that  amount,  with  interest  from  the  date  of  the 
writ.  The  defendant  has  brought  a  writ  of 
error  to  review  this  judgment 

The  question  involveo  in  this  case  arises  on 
section  21  of  the  Act  of  June  22, 1874,  18  Stat 
at  L.  190,  which  provides  "That,  whenever  any 
goods,  wares,  ana  merchandise  shall  have  been 
entered  and  passed  free  of  duty,  and  whenever 
duties  upon  any  imported  goods,  wares,  and 
merchandise  shall  have  been  liquidated  and 
pdd,  and  such  goods,  wares  and  merchandise 
shall  have  been,  delivered  to  the  owner,  import- 
er, agent,  or  consignee,  such  entry  and  pas- 
sage free  of  dutyjand  such  settlement  of  duties 
shall,  f^ter  the  expiration  of  one  year  from  the 
time  of  entry,  in  the  absence  of  fraud,  and  in 
the  absence  of  protest  by  the  owner,  impor-ter, 
agent,  or  consignee,  l>e  final  and  conclusive 
upon  all  parties.'* 

The  claim  on  the  part  of  the  defendant  is 
that,  inasmuch  as  the  collector,  within  one  year 
from  the  time  of  the  entries  mentioned  in  the 
fourth  count,  caused  Uie  invoices  to  be  sent  to  a 
local  appraiser  for  a  reappraisal,  and  the  ap- 
praiser within  such-  year  made  a  new  report 
Uiereon,  such  reappraisement  was  the  first  step 
in  the  continuous  legal  proceeding  which  ter* 
minated  in  the  deduon  of  the  Seoetary  of  the 
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oovery  of  the  leak,  the  venel  filled  with  water 
and  sank,  and  became  a  total  loss;  that  the 
plaintiff  promptly  caused  proof  of  loss  to  be 
made  to  tne  dcdfendant,  as  required  by  the  pol- 
icy, and  also,  in  compliance  with  its  terms, 
caused  to  be  made  to  the  defendant  an  assign- 
ment and  titmsfer  of  all  interest  which  he  had 
in  the  vessel,  and  made  a  claim  upon  the  de- 
fendant for  $7,000,  as  for  a  total  loss;  and  that 
the  defendant  accepted  the  abandonment  and 
transfer. 

The  answer  admitted  the  character  and  gen- 
eral occupation  of  the  tug,  and  the  issuing  of 
the  policy  to  the  plaintiff,  and  denied  every  al- 
legation in  the  petition  not  expressly  admitted 
in  the  answer  to  be  true.  The  second  and  third 
defenses  contained  in  the  answer  were  dit  fol- 
lows: 

"2d  defense.  And  by  way  of  further  answer, 
and  for  a  second  defense,  defendant  says  that 
said  tug,  while  on  Lake  Huron,  was  rendered 
helpless  and  imseaworthy  and  in  great  danger 
of  springing  a  leak  and  sinking  by  the  break- 
ing of  her  shaft,  a  part  of  her  machinery,  which 
breaking  was  not  caused  by  stranding,colli8ion, 
or  the  vessel  being  on  fire,  and  was  compelled 
to  and  did  abandon  the  vessel  which  she  had  in 
tow;  and  while  in  sudi  helpless,  unseaworthy, 
and  perilous  condition,  said  tug  was  picked  up 
and  towed  to  Port  Huron,  a  place  of  sicifety  and 
a  port  of  repair,  where  every  facility  and  con- 
venient means  of  repairiuff  said  tug  were  at 
hand;  yet  defendant  avers  that  said  tug  was  not 
there  repaired,  but,  without  the  knowledge 
or  consent  of  defendant,  said  tug,  in  the  same 
helpless  and  unseaworthy  and  dangerous  con- 
dition before  described,  was  towed  out  of 
[400]  and  past  said  Port  of  Huron,  and  was  after- 
wards towed  in  the  same  condition  into  and 
through  and  past  the  Port  of  Detroit,  at  which 
last  named  place  every  facHitv  and  all  conven- 
iences existed  for  repairing  said  tug,  and  which 
alBo  was  a  place  of  entire  safety;  and,  without 

any  notice  to  defendant,  and  without  its  knowl- 
edge and  consent,  the  said  tuff  beinff  then  and 
at  all  times  hereinbefore  mentioned  m  the  pos- 
session and  control  of  plaintiff  and  his  agents, 
said  tug  was,  in  such  helpless  and  unseaworthy 
and  dangerous  condition,  towed  out  upon  Lake 
Erie,  not  in  any  manner  navigating  as  a  tug,  or 
by  or  with  the  aid  of  her  own  machinery  and 
appliances,  and,  soon  after  reachic  j  Lake  Erie, 
without  any  stress  of  weather,  the  said  tug 
sprung  a  leak  and  was  sunk. 

'*8d  defense.  And,  for  a  further  and  third  de- 
fense, the  defendant  savs  that,  while  said  tug 
K.  P.  Sprague  was  on  Lake  Huron,  having  in 
tow  several  vessels,  part  of  her  machinery,  to 
wit,  I .  I'  shaft,  broke,  the  said  breaking  not  be- 
ins  caused  by  stranding,  collision,  or  the  vessel 
being  on  fire,  whereby  said  tug  was  completely 
disabled,  and  was  compelled  to  and  did  give  up 
her  said  tow,  and  was  rendered  unseaworthy 
and  helpless,  and  was  in  great  and  constant 
peril  of  springing  a  leak  and  sinking  by  the 
working  of  her  propeller  wheel  and  broken 
shaft  attached  thereto;  and  in  that  condition, 
she  was  picked  up,  and,  by  direction  of  her 
master,  towed  to  Fort  Huron,  Michigan,  which 
was  a  place  of  safety  and  at  which  every  facil- 
ity and  convenient  means  for  repairing  said  tug 
in  all  respects  were  at  hand,  but  the  plaintiff 
negligently  failed  and  neglected  to  reiMdr,  or 
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cause  to  be  repaired,  said  tug,  and  ne^gentlj. 
and  without  the  knowledge  or  conseot  of  tbe 
defendant,  caused  her  to  be  towed  oat  of  ami 
away  from  said  port  of  safety  and  reptir,  inthe 
unseaworthy  and  dangerous  condiuoo  abore 
described;  and  afterwards,  in  the  samecoodh 
tion,  said  tug  was  towed  into  and  through  and 
past  the  Port  of  Detroit,  a  place  of  saf^.wboe 
every  means  and  facili^^  for  repidring  said  tog 
was  at  hand  and  convenient;  yet  the  plaintiff, 
not  regarding  his  duty  in  that  behalf,  negli- 

Sntly  failed  to  repair,  or  cause  to  be  repaired, 
e  said  tue,  and  permitted  her,  in  tbe  onsea- 
worthy,  helpless,  oisabled,  and  dangerous  coih 
dition  before  described,  to  be  towed  out  of  D^ 
troit  River  and  out  upon  Lake  Erie;  that,  soon 
after  reaching  the  lake,  and  meeting  with  • 
slight  and  ordinary  swell,  the  said  tu^  by  rea- 
son of  her  said  broken  machinery,  aM  by  i^- 
son  of  her  said  unseaworthiness  and  bclpleES 
a^d  dangerous  condition,  sprung  a  serious  leak 
and  soon  after  was  sunk." 

This  plaintiff  demurred  to  the  second  defense, 
as  not  stating  facts  sufficient  in  lawtoconsu- 
tute  a  defense  to  the  cause  of  action  alleged  in 
the  petition,  and  replied  to  the  third  defense  as 
follows: 

"This  plaintiff  admits  that,  while  the  tng  K. 
P.  Sprague  was  on  Lake  Huron,  having  in  tow 
several  vessels,  a  part  of  her  machinery,  to  wit, 
her  shaft,  broke,  whereby  said  tug  was  com- 
pelled to  and  did  give  up  her  said  tow,  and  v» 
rendered  helpless,  and  was,  in  this  conditioo, 
by  the  direction  of  her  master,  towed  to  Port 
Huron,  Michigan,  which  was  a  place  of  safety; 
that  said  master  caused  her  to  he  towed  away 
from  Port  Huron  to  and  past  Detroit,  whldi 
was  also  a  place  of  safety;  and  that,  soon  after 
reaching  Lake  Erie,  on  her  way  to  Cleveland, 
she  sprung  a  leak  and  soon  after  sunk;  bat  this 
plaintiff  denies  all  and  singular  the  allegatjona 
in  said  third  defense  contained,  except  those 
hereinabove  admitted." 

The  court  sustained  the  demurrer  to  the  sec- 
ond defense,  and  the  issues  of  fact  Joined  wot 
tried  by  a  jury,  which  returned  a  verdict  foi 
the  plaintiff  for  $7,569.88.  A  motion  for  a  new 
trial  was  overruled,  and  a  judgment  was  en 
tered  in  favor  of  the  plahitiff,  for  the  $7,509.33^ 
and  interest,  and  co^  on  the  25th  of  March, 
1886,  the  verdict  having  been  rendered  on  th< 
24th  of  February,  1886.  The  defendant  ha 
brought  a  writ  of  error  to  review  this  Jodg 
ment 

There  is  a  bill  of  exceptions,  filed  on  the  25tJ 
of  March,  1886,  which  sets  forth  that,  at  xh 
trial  of  the  case,  the  plaintiff,  to  maintain  th 
issue  on  his  part,  introduced  and  offered  in  or 
dence  certain  testimony,  which  is  set  fortlu  Ji 
the  close  of  such  tesamony,  it  is  stated  thi 
counsel  '*movcd  the  court  to  tdce  the  case  froi 
the  jury  on  the  ground  of  absence  of  proof  < 
a  loss  of  plaintiff^s  vessel  within  Uie  policj,  ai 
because  there  is  not  sufficient  testimony  to  ju 
tifv  a  recovery;"  that  **  the  motion  v<ia  ore 
ruled  by  the  court,  to  whic^  ruling  the  def  en 
ant  duly  excepted;"  and  that  "the  f<»negoii 
was  all  the  testimony  offered  by  the  plaiDtiff 
nudntain  the  issues  on  his  part,  in  chief.* 
is  then  stated  that  the  defendant,  to  xnalnta 
the  issues  on  its  part,  offered  in  eyldeoce  o 
tain  testimony  which  is  set  forth.  It  is  th 
stated  that  "tne  foregoing  was  all  the  teatimoi 
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"6.  To  that  portion  of  the  charge  in  referenoe 
to  the  license  of  the  master. 

7.  To  that  part  of  the  charge  which  says 
that  seaworthiness  must  have  reierenoe  to  the 
nature  of  the  voyage. 

* '  8.  To  that  portion  of  the  charge  which  says 
that  the  burden  of  proof  is  on  the  defendant  to 
show  the  want  of  ordinary  care  at  the  time  of 
the  loss,  in  trying  to  prevent  the  loss,  because 
the  defendant  sets  that  up  in  a  special  plea. 

"  0.  To  that  portion  of  the  charge  in  refer- 
ence to  the  preliminary  proofs  having  been 
made  in  this  action. 

"  10.  Also  to  the  refusal  of  the  court  to 
charge  the  requests  presented  by  the  defendant 
in  this  case,  numbered  1  to  16. 

"  11.  Also  to  the  entire  charge  as  given." 

It  is  then  stated  in  the  bill  of  exceptions  that 
the  defendant  requested  the  court  to  give  to  the 
jury  the  following  instructions:  ' 

' '  1 .  Under  al]  tne  testimony  in  this  case  your 
verdict  should  be  for  the  defendant. 

**  2.  The  burden  of  proving  a  loss  of  this 
kind  is  on  the  plalntifF.  There  is  no  presump- 
tion that  the  loss  was  caused  by  a  peril  insured 
against  by  the  defendant. 

"8.  It  was  the  duty  of  the  master,  at  De- 
troit, before  leaving  or  passing  for  Cleveland 
with  a  crippled  tug,  to  ascertain  at  the  signal 
station  what  would  probably  be  the  weather  in 
the  direction  of  Cleveland  during  the  time  nee- 
essarv  to  reach  that  point,  if  such  information 
could  have  been  obtained  at  Detroit,  and  his 
failure  to  do  so  would  be,  under  such  circum- 
stances, a  want  of  ordinary  care  and  skill. 

'*4.  It  was  the  duty  of  the  plaintiff  to  keep 
the  tu^  Sprague  in  a  seaworthy  condition  for 
the  safe  performance  of  this  trip— that  is,  her 
iiull  must  have  been  so  tight,  staunch,  and 
strong  as  to  be  competent  to  resist  all  ordinary 
action  of  the  winds  and  waves— and,  if  he 
failed  to  put  her  in  such  condition  at  Detroit, 
and  she  was  lost  in  consequence  of  her  failure 
to  be  in  such  condition  on  Lake  En^  after  pass- 
ing Detroit,  and  you  find  that  sf'fftCient  repairs 
could  have  been  made  at  Detroit,  your  verdict 
must  be  for  defendant. 

"  5.  Under  the  policy  in  this  case,  the  Com- 
panv  does  not  agree  to  indemnify  the  plaintiff 
against  all  damages  that  might  happen  to  her 
in  the  course  of  navigation  of  a  vessel,  or  all 
the  misfortunes  that  may  befall  her  while  upon 
the  lakes,  and  there  are  excepted  from  the  pro- 
visions of  this  policy,  and  from  the  liability  of 
the  defendant,  certain  risks  which  the  defend- 
ant docs  not  take  upon  itself  to  bear.  The  pur- 
port of  these  exceptions,  so  far  as  Uiis  case  is 
concerned,  is  that  the  Company  does  not  un- 
dertake to  insure  any  loss  to  this  vessel  which 
may  be  occasioned  by  the  incompetency  of  the 
master,  the  insufficiencv  of  the  crew,  or  want  of 
ordinary  care  and  skill  in  navi^ting,  or  any 
unseaworthiness  of  any  description. 

"6.  In  order  to  find  for  plaintiff,  you  must  find 
that  the  loss  of  this  tug  was  b^  a  peril  of  the 
sea,  that  is,  by  some  natural  penis  and  operation 
of  the  elements  which  occurred  without  the  in- 
tervention of  human  agency,  and  which  tiie 
prudence  of  man  could  not  foresee  nor  his 
strength  resist.  Imprudence  or  want  of  skill 
in  a  master  may  have  been  unforeseen,  but  it 
is  not  a  fortiutous  event.  The  insurer  under- 
takes only  to  indemnify  against  extraordinary 
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perilB  of  the  sea,  and  not  against  those  ordinary 
ones  to  which  every  ship  must  inevitably  be  ex- 
posed. 

"  7.  It  is  admitted  by  the  pleadings  in  this 
case  that,  after  the  breaking  of  the  shaft  on 
Lake  Huron,  the  tug  was  towed  to  Port  Hu- 
ron, and  also  to  Detroit,  both  ports  of  safety. 
This  being  so,  if  you  find  that  the  loss  was 
occasioned  by  reason  of  unseaworthiness  after 
leaving  Detroit,  the  defendant  is  entitied  to 
your  verdict. 

'*  8.  Under  the  circumstances  of  this  case,  if 
you  find  that  the  vessel  was  not  seaworthy  when 
she  spnmg  a  leak  on  Lake  Erie,  your  verdict 
must  be  u>r  the  defendant,  without  reference 
necessarily  to  any  question  of  whether  the  mas- 
ter used  good  or  bad  judgment  in  leaving  or 
passing  Detroit,  because  tne  plaintiff  and  de- 
fendant agreed  in  the  policy  that  perils  and 
losses  growing  out  of  unseaworthmess  were  not 
insured  against. 

"  9.  If  you  find  that  the  loss  was  incurred  or 
contributed  to  by  the  incompetency  of  the 
master,  or  want  of  ordinary  care  ana  skill  in 
navigation,  your  verdict  must  be  for  defend- 
ant. 

"10.  If  you  find  that,  after  the  danger  was 
discovered  on  Lake  Erie,  the  master  did  not  do 
what  a  competent  master  of  ordinary  prudence 
would  do,  and  that,  by  the  use  of  ordinary 
skill  and  care,  under  such  circumstances,  by  a  1-419-1 
competent  master,  the  tug  could  have  been  got  ^  -* 
to  a  place  of  safe^  ana  her  loss  prevented, 
your  verdict  should  be  for  the  defendant. 

"  11.  The  fact  that  this  tug  began  leaking 
so  rapidly  on  Lake  Erie,  in  moderate  weather, 
so  soon  futer  leaving  Detroit,  raises  a  presump- 
tion that,  either  from  the  effects  of  the  acci- 
dent on  L^e  Huron,  or  in  some  other  respect, 
she  was  unseaworthy  for  the  undertaking  to  go 
to  Cleveland  when  she  left  Detroit,  which 
it  devolves  upon  the  plaintiff  to  explain  and 
overcome. 

*'  12.  The  burden  of  proof  is  on  the  plaintiff 
in  this  case,  to  show,  by  a  fair  preponderance , 
of  the  testimony,  that  the  sinking  and  loss  of' 
this  tug  could  not  have  been  guarded  against 
or  prevented  by  the  ordinary  exertion  of  hu- 
man skill  and  prudence. 

"  18.  In  this  case  the  words  '  ordinary  skill' 
and  '  ordiDary  care'  have  a  relative  meaning. 
What  would  be  ordinary  care  in  relation  to  a 
strong,  staunch,  sound  vessel,  might  fall  far 
short  of  ordinary  care  and  skill  in  relation  to  a 
woimded  vessel.  What  might  be  ordinary  care 
and  skill  if  the  tuff  was  seaworthy  and  navigat- 
ing as  a  tug,  might  fall  far  short  of  ordinary 
care  when  the  tu^  is  broken  down  and  a  severe 
and  dangerous  leak  has  been  temporarily 
stopped.  You  must  consider  the  circumstances 
of  the  case,  the  condition  of  the  vessel,  whether 
she  could  meet  and  withstand  the  ordinary 
wear  and  tear  and  strain  of  the  elements,  or  re- 
quired fine  weather  and  smooth  water;  what 
means  there  existed  of  ascertaining  the  prob- 
able weather  durine  the  time  he  would  be  oc- 
cupied in  crossing  Lake  Erie;  what  precaution 
he  took  or  failed  to  take  in  this  respect;  as  well 
as  all  other  circumstances. 

"14.  If  this  tug,  after  her  accident  on  Lake 
Huron,  was  unseaworthy,  and  in  consequence 
was  lost  on  Lake  Erie,  her  loss  is  to  be  attribut- 
ed to  the  unseaworthiness  and  not  to  the  acd- 
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w  to  be  in  a  condition  to  be  towed,  as  the  voj- 
age  was  undertaken  to  be  made,  in  tow  of  the 
tag  Wilcozfl 

'In  view  of  these  general  principles  of  law, 
it  will  be  important  for  you  to  carefully  ex- 
amine all  of  the  evidence  in  reference  to  the 
injury  and  its  extent,  and  the  means  used  tem- 
porarily to  stop  the  leakage  and  keep  the  vessel 
dear  oi  water  during  the  period  of  her  trip 
from  the  place  of  in juiy  to  Detroit,  and  how 
it  appearea  to  the  master  at  Detroit,  and  what 
was  its  condition  when  the  vessel  did  arrive  at 
Detroit. 

"And,  as  bearing  upon  the  exercise  of  every 
ordinary  care  by  the  master,  in  reference  to  the 
continuiDjg  of  the  voyage  without  repairs,  you 
will  carefully  consider  the  opinions  of  the  ex- 
perts in  navigation  who  have  testified  to  you  in 
relation  to  the  character  of  the  vessel  and  the 
injury,  and  the  necessity,  for  the  safety  of  the 
vessel,  of  repairing,  and  the  danger  or  absence 
of  danger  in  continuing  the  voyage,  under  all 
the  circumstances  of  the  situation.  The  value 
of  this  expert  testimony  depends  very  largely 
upon  the  skill,  the  informanon  or  knowledge, 
and  the  exp^ence,  of  the  party  who  under- 
takes to  give  his  opinion  on  any  given  subject. 
We  are  always  required  to  conader  the  testi- 
mony of  experts  in  different  and  various 
branches  of  Dusiness,  and  more  particularly 
that  connected  with  navigation  upon  the  lakes 
and  rivers  in  this  conntiy.  Then  the  opinions 
of  these  experts  depend  veiy  largely  upon  the 
truth  of  the  hypothetical  case  that  counsel  on 
the  one  side  and  on  the  other  have  seen  proper 
to  put  to  the  witnesses  during  their  examina- 
tion; and  you,  no  doubt,  have  noticed,  in  the 
testimony  of  Uiese  experts,  that  the  same  ex- 
pert witnesc,  in  response  to  the  hypothetical 
case  on  the  one  side,  will  answer  affirmatively; 
and  to  the  hypothetical  case  put  by  the  other 
side  he  will  answer  afSrmatively  also. 

"The  value  of  that  sort  of  opinion  depends 
very  largely  upon  the  question  of  how  the  facts 
in  Uiis  case  have  been  established  in  the  proof 
before  you;  and  in  giving  weight  to  the  testi- 
mony of  experts  you  win  be  careful  to  ascer- 
tain what  the  evidence  establishes  as  to  the 
truth  of  the  one  or  the  other  of  these  different 
hyi>othetical  cases  put  by  counsel  to  the  wit- 
nesses on  the  examinations. 

"Then  it  Is  claimed  that  in  Lake  Erie,  at  the 
time  of  the  sudden  increase  of  the  leakage  of 
the  vessel,  the  master  did  not  exercise  ordinary 
care  for  the  safety  of  the  vessel,  in  not  taking 
her  to  a  safe  port,  or  safe  place  on  the  beach, 
so  as  to  prevent  the  loss  of  the  vessel.  I  direct 
you  that  it  was  the  duty  of  the  master  at  the 
time  to  exercise  ordinary  care,  under  all  the 
circumstances,  to  secure  the  safety  of  the  vessel, 
and  to  prevent  the  loss  thereof,  or  any  greater 
loss  than  could  be  prevented  by  the  exercise  of 
such  ordinary  care  by  the  master. 

"Tou  wni  then  carefully  consider  the  evi- 
dence, and  all  the  circumstances  surrounding 
the  transaction,  with  the  evidence  of  the  experts 
who  have  given  testimony  in  the  case,  and  find 
whether  the  master  was  guilty  of  the  want  of 
ordinary  care.  If  you  find  he  did  not  exercise 
that  care  and  diligence,  and  the  vessel  was  lost 
for  the  want  of  such  care,  then  the  plaintiff  is 
not  entitled  to  recover  in  this  action. 

''[The  burden,  however,  to  show  the  want  of 
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ordinary  care  at  the  time  of  the  loss  in  Lake 
Erie,  must  be  shown  by  a  fair  preponderance 
of  the  proof  on  behalf  of  the  deien&nt,  for  the 
reason  that  the  defendant  sets  it  up  in  itsspedal 
defense,  in  the  form  of  a  special  answer,  and 
in  that  respect  takes  upon  itself  the  estabHsb- 
ment  of  the  affirmative  of  that  proposltioD.] 

"Under  these  general  directions^— and  these 
are  about  all  the  questions  of  law  InvolTed  in 
the  case— you  are  to  make  your  findine.    [So 
far  as  the  matter  of  preliminary  proof  is  con- 
cerned, required  to  be  made  out  by  the  plaint- 
iff, I  do  not  understand  that  the  defendant 
makes  any  great  contest  in  reference  to  whether 
that  was  made  or  not,  but  it  has  denied  it  in 
the  form  of  an  answer;  and  you  will  look  into 
the  testimony  and  see  whether  that  satisfac- 
torily shows  the  proof  of  loss  was  made  tothu 
Company  before  this  action  was  brought,  al- 
though the  paper  was  not  present  on  the  trial 
before  you.]    Then  carefully  examine  all  the 
evidence,  and  if  you  find  that  the  plahitiif  has 
not  made  out  all  that  is  necessary  to  entitle  him   ^^^ 
to  recover,  your  verdict  will  be  in  favor  of  the 
defendant;  but  if  you  find,  in  the  application 
of  these  general  principles,  under  the  evidence' 
before  you,  that  the  plaintiff  ia  entiUed  to  re- 
cover in  this  action,  the  measure  of  that  recov- 
ery is  the  amount  of  the  policy  of  insurance, 
the  vessel  being  a  total  loss,  and  having  been 
estimated  in  the  policy  at  $9,800.    The  meas- 
ure of  recovery  would  be  the  $7,000,  and  the 
plaintiff  would  be  entitled  to  recover  interest 
from  the  time  the  money  became  payable  by 
the  terms  of  the  policy-— sixty  days  after  tlie 
presentation  of  the  preliminary  proof— until  the 
first  day  of  the  present  term. 

"Now  take  the  case,  gentlemen,  and  make 
such  a  findinff  as  wfll  satisfy  you  of  having 
correctly  carried  out  these  genial  principles 
and  correctly  weighed,  consioered,  and  decided 
the  questions  of  fact  before  you.** 

The  bill  of  exceptions  then  states  that  the  de- 
fendant took  the  following  exceptions  to  the 
charge  of  the  court: 

"1.  To  that  portion  of  the  charge  which  re- 
lates to  the  breaking  of  the  diaft  on  Lake  Hu- 
ron, without  any  fault  of  the  master's,  being  a 
peril  of  the  sea.  and  if  the  loss  occurred  from 
that,  the  defendant  would  be  liable. 

'  '2.  To  that  portion  of  the  charge  which  says 
the  springing  of  a  leak  on  Lake  Ene  from  some 
unknown  cause  would  be  a  peril  of  the  sea  for 
which  the  defendant  would  be  liable. 

"8.  To  that  portion  of  the  charge  which  says 
the  burden  of  the  proof  of  unseaworthiness  is 
on  the  defendant,  and  also  to  the  statement  of 
the  charge  that  there  is  no  claim  on  the  part  of 
the  defendant  that  shewasnotseaw(»thy  when 
she  left  L'Anse. 

"4.  To  that  portion  of  the  charge  in  refer- 
ence to  the  duty  of  the  plaintiff  or  master  to 
repair  at  Detroit,  and  to  that  psrt  in  which  the 
court  says  that  if  an  ordinarily  prudent  and 
skillful  master  would  have  stopped  at  Detroit 
and  made  repairs,  then  it  was  idaint^a  doty 
to  so  stop  in  this  case. 

"  6.  To  that  portion  of  the  charin,  in  the 
same  connection,  in  which  the  court  miecta  the 
jury  that  if  they  find,  from  Uie  character  of 
the  leak,  etc,  in  the  exercise  of  ordinary  care, 
the  master  would  not  stop,  then  the  defendant 
would  be  liable. 
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"6.  To  that  portion  of  the  charge  in  reference 
.      -      to  the  license  of  the  master. 
1*1T]        ..  7   To  that  part  of  the  charge  which  says 
that  seaworthiness  must  have  rd^erenoe  to  the 
nature  of  the  voyage. 

*'  8.  To  that  portion  of  the  charge  which  says 
that  the  burden  of  proof  is  on  the  defendant  to 
show  the  want  of  ordinary  care  at  the  time  of 
the  loss,  in  trying  to  prevent  the  loss,  because 
the  defendant  sets  that  up  in  a  special  plea. 

"9.  To  that  portion  of  the  charge  in  refer- 
ence to  the  preliminary  proofs  having  been 
made  in  this  action. 

"  10.  Also  to  the  refusal  of  the  court  to 
cbar^  the  requests  presented  by  the  defendant 
in  this  case,  numbered  1  to  16. 

"  11.  Also  to  the  entire  charc^  as  given." 

It  is  then  stated  in  the  bill  of  exceptions  that 
the  defendant  requested  the  court  to  give  to  the 
Jury  the  following  instructions:  * 

"1.  Under  all  tne  testimony  in  this  case  your 
verdict  should  be  for  the  defendant 

**2.  The  burden  of  proving  a  loss  of  this 
kind  is  on  the  plaintiff.  There  is  no  presump- 
tion that  the  loss  was  caused  by  a  peril  insured 
against  by  the  defendant. 

"8.  It  was  the  duty  of  the  master,  at  De- 
troit, before  leaving  or  passing  for  Cleveland 
with  a  crippled  tug,  to  ascertdn  at  the  dgnal 
station  what  would  probably  be  the  weather  in 
the  direction  of  Cleveland  during  the  time  nec- 
essary to  reach  that  point,  if  sodi  information 
could  have  been  obtained  at  Detroit,  and  his 
failure  to  do  so  would  be,  tmder  such  circum- 
stances, a  want  of  ordinary  care  and  skill. 

**4.  It  was  the  duty  of  the  plaintiff  to  keep 
the  tu^  Sprague  in  a  seaworthy  condition  for 
the  safe  performance  of  this  trip— that  is,  her 
bull  must  have  been  so  tight,  staimch,  and 
strong  as  to  be  competent  to  resist  all  ordinary 
action  of  the  winds  and  waves —and,  if  he 
failed  to  put  her  in  such  condition  at  Detroit, 
and  she  was  lost  in  consequence  of  her  f^ure 
to  be  in  such  condition  on  Lake  EH^  after  pass- 
ing Detroit,  and  you  find  that  sr*fil'.cient  repairs 
could  have  been  made  at  Detroit,  your  verdict 
must  be  for  defendant. 

"  5.  Under  the  policy  in  this  case,  the  Com- 
pany does  not  agree  to  indemnify  the  plaintiff 
1418]  ftgafnst  all  damages  that  might  happen  to  her 
in  the  course  of  navigation  of  a  vessel,  or  all 
the  misfortunes  that  may  befall  her  while  upon 
the  lakes,  and  there  are  excepted  from  the  pro- 
visions of  this  policy,  and  from  the  liability  of 
the  defendant,  certain  risks  which  the  defend- 
ant does  not  take  upon  itself  to  bear.  The  pur- 
port of  these  exceptions,  so  far  as  this  case  is 
concerned,  is  that  the  Company  does  not  un- 
dertake to  insure  any  loss  to  this  vessel  which 
may  be  occasioned  by  the  incompetency  of  the 
master,  the  insufficiency  of  the  crew,  or  want  of 
ordinary  care  and  skiU  in  navij^ting,  or  any 
unseaworthiness  of  anv  description. 

•  *6.  In  order  to  find  for  plaintiff,  you  must  find 
that  the  loss  of  this  tug  was  by  a  peril  of  the 
sea,  that  is,  by  some  natural  penis  and  operation 
of  the  elements  which  occurred  without  the  in- 
tervention of  human  agency,  and  which  the 
prudence  of  man  could  not  foresee  nor  his 
Rliength  resist.  Imprudence  or  want  of  skill 
in  a  master  may  have  been  unforeseen,  but  it 
is  not  a  fortuitous  event.  The  insurer  under- 
takes only  to  indemnify  against  extraordinary 
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perils  of  the  sea,  and  not  against  those  ordinary 
ones  to  which  every  ship  must  inevitably  be  ex- 
posed. 

"  7.  It  is  admitted  by  the  pleadings  in  this 
case  that,  after  the  breaking  of  the  shaft  on 
Lake  Huron,  the  tug  was  towed  to  Port  Hu- 
ron, and  also  to  Detroit,  both  ports  of  safety. 
This  being  so,  if  you  find  that  the  loss  was 
occasioned  by  reason  of  unseaworthiness  after 
leaving  Detroit,  the  defendant  is  entitled  to 
your  verdict. 

"8.  Under  the  circumstances  of  this  case,  if 
you  find  that  the  vessel  was  not  seaworthy  when 
she  sprung  a  leak  on  Lake  Erie,  your  verdict 
must  be  for  the  defendant,  without  reference 
necessarily  to  any  question  of  whether  the  mas- 
ter used  good  or  bad  judgment  in  leaving  or 
passing  Detroit,  because  tne  plaintiff  and  de- 
fendant agreed  in  the  policy  that  perils  and 
losses  mwingoutof  unseaworthiness  were  not 
insured  against. 

"  0.  if  you  find  that  the  loss  was  incurred  or 
contributea  to  by  the  incompetency  of  the 
master,  or  want  of  ordinary  care  ana  skill  in 
navigation,  your  verdict  must  be  for  defend- 
ant. 

"10.  If  you  find  that,  after  the  danger  was 
discovered  on  Lake  Erie,  the  master  did  not  do 
what  a  competent  master  of  ordinary  prudence 
would  do,  and  that,  by  the  use  of  ordinary 
skill  and  care,  under  such  circumstances,  by  a  taiqi 
competent  master,  the  tug  could  have  been  got  1  *  ^  ^  1 
to  a  place  of  safe^^  ana  her  loss  prevented, 
your  verdict  shoula  be  for  the  defendant. 

"11.  The  fact  that  this  tug  began  leaking 
so  rapidly  on  Lake  Erie,  in  moderate  weather, 
so  soon  sdTter  leaving  Detroit,  raises  a  presump- 
tion that,  either  from  the  effects  of  the  acci- 
dent on  Lake  Huron,  or  in  some  other  respect, 
she  was  unseaworthy  for  the  undertaking  to  go 
to  Cleveland  when  she  left  Detroit,  which 
it  devolves  upon  the  plaintiff  to  explain  and 
overcome. 

"  12.  The  burden  of  proof  is  on  the  plaintiff 
in  this  case,  to  show,  by  a  fair  preponderance, 
of  the  testimony,  that  the  sinking  and  loss  of' 
this  tug  could  not  have  been  gushed  against 
or  prevented  by  the  ordinary  exertion  of  hu- 
man skill  and  prudence. 

"  18.  In  this  case  the  words  '  ordinary  skill' 
and  '  ordinary  care'  have  a  relative  meaning. 
What  would  be  ordinary  care  in  relation  to  a 
strong,  staundi,  sound  vessel,  might  fall  far 
short  of  ordinary  care  and  skill  in  relation  to  a 
wounded  vessel.  What  might  be  ordinary  care 
and  skill  if  the  tu^  was  seaworthy  and  navigat- 
ing as  a  tug,  might  fall  far  short  of  ordinary 
care  when  the  tu^  is  broken  down  and  a  severe 
and  danfferous  leak  has  been  temporarily 
stopped.  You  must  consider  the  circumstances 
of  the  case,  the  condition  of  the  vessel,  whether 
she  could  meet  and  withstand  the  ordinary 
wear  and  tear  and  strain  of  the  elements,  or  re- 
quired fine  weather  and  smooth  water;  what 
means  there  existed  of  ascertaining  Uie  prob- 
able weather  durine  the  time  he  would  be  oc- 
cupied in  crossing  Lake  Erie;  what  precaution 
he  took  or  failed  to  take  in  this  respect;  as  well 
as  all  other  circumstances. 

"14.  If  this  tug,  after  her  accident  on  Lake 
Huron,  was  unseaworthy,  and  in  consequence 
was  lost  on  Lake  Erie,  her  loss  is  to  be  attribut- 
ed to  the  unseaworthiness  and  not  to  the  acci- 
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dent,  provided  the  master  had  opportanity  to 
repair  the  damage  done  on  Lake  Huron,  and  in 
that  case  your  verdict  must  he  for  the  defend- 
ant. 

*'  Which  requests  to  charge  were  refused  by 
the  court,  except  so  far  as  covered  1^  the  charge 
alreadv  given,  to  which  refusal  to  charge  ue 
def enaant  excepted. 

"And  the  jury,  after  being  charged,  retired, 
and  afterwards  returned  a  verdict  for  said 
plaintiff  against  said  defendant  for  the  sum 
of  seven  thousand  dollars;  and  the  defendant 
having  filed  its  motion  for  new  trial  for  the 
reasons  and  causes  set  out  in  said  motion,  and 
the  said  circuit  court  having  overruled  said 
motion  and  entered  judgment  on  said  verdict, 
the  said  defendant  excepted  to  the  said  ruling 
of  said  court  overruling  said  motion  for  new 
trial,  and  to  said  judgment,  and  prayed  the 
court  here  to  sign  and  seal  this  its  bill  of  ex- 
ceptions, and  oraer  the  same  to  be  made  a  part 
of  the  record  in  this  case;  all  of  which  is  done 
and  ordered  as  said  defendant  has  prayed  for." 
Then  follow  the  signature  and  seal  of  the 


judge. 
The 


le  defendant  alleges  that  the  circuit  court 
erred  in  overruling  objections  taken  by  it  to 
testimony  offered  by  the  plaintiff;  and  in  re- 
jecting testimony  offered  by  Uie  defendant;  and 
in  overruling  the  motion  made  by  the  defend- 
ant to  take  the  case  from  the  jury  at  the  close 
of  the  plaintiff's  testimony;  and  in  overruling 
the  motion  made  by  the  defendant,  at  the  close 
of  its  testimony,  to  take  the  case  from  the  jury 
and  to  direct  a  verdict  for  the  defendant;  and 
in  overruling  objections  taken  by  the  defendant 
to  the  charge  to  the  jury;  and  in  overruling  the 
defendant's  reauests  to  instruct  the  jury. 

Assuming  that  the  bill  of  exceptions  suf- 
ficiently indicates  that  the  exceptions  taken  by 
the  defendant  to  the  admissions  and  exclu- 
sions of  evidence  were  tak^  during  the  course 
of  the  trial,  we  proceed  to  consider  the  objec- 
tions urged  to  the  admissions  of  evidence. 

John  Joowen,  the  master  of  the  tug,  who  was 
on  board  of  her  at  the  time  she  was  lost,  was 
asked  this  question: 

"  Q.  What  do  you  say  as  to  its  being  good 
seamanship  and  prudent  to  bring  her  through 
to  Cleveland  at  that  time? 

**  (Objected  to.  objection  overruled,  and  de- 
fendant excepted.) 

"  A.  I  think  it  was  on  my  part.** 

€^r^e  Ellis,  who  was  a  fireman  on  the  tug 
at  the  ume,  was  asked  the  following  question: 

•'  Q.  What  is  the  fact  about  wheUier  vessels 
do  sometimes  begin  to  leak  in  a  calm,  when  you 
cannot  explain  how  the  leak  comes? 

•'  (Objected  to,  objection  overruled,  and  de- 
fendant excepted.) 

*'A.  I  could  not  explain  that;  I  have  not 
known  of  other  cases  of  the  kind  where  you 
did  not  know  the  cause  of  the  leak." 

And  again: 

"  Q.  Dtate  whether  it  would  have  been  good 
seamanship  and  prudent  to  try  to  tow  The 
Sprague  across  the  lake  to  Cleveland,  at  the  time 
you  got  ready  to  leave  her. 

"(Objected  to,  objection  overruled,  and  de- 
fendant excepted.) 

"A.  Well,  sir,  if  I  was  to  get  Lako  Erie 
for  it,  I  would  not  take  it  across— yes;  I  mean 
It  was  not;  prudent." 
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Walter  8.  Rose,  the  mate  of  the  tu^,  who 
was  on  board  of  her,  was  asked  this  question: 

"  Q.  So  that,  when  you  got  to  Detroit,  sute 
what  need  or  occasion  there  was  for  your  stop- 
ping there  because  of  any  leakage  that  you 
were  not  able  to  control;  whether  there  was 
anvthing  of  that  kind. 

^'  (Objected  to,  objection  overruled,  and  de- 
fendant excepted.) 

'^A.  There  was  nothing  any  more  than  there 
was  all  the  time  down — ^just  me  same." 

And  again: 

"  Q.  What  do  you  say  as  to  its  being  a  mat- 
ter of  prudence  for  you  to  come  past  Fort  Hu- 
ron, or  to  come  past  Detroit,  and  to  try  and  get 
the  tug  to  the  home  port,  in  order  to  nave  her 
repaired  there?  The  question  is  whether  the 
captain  exercised  reasonable  prudence  in  bring- 
ing her  by. 

"  (Objected  'to,  objection  overruled,  and  de 
fendant  excepted.) 

**A.  I  think  he  did." 

The  plaintiff  himself,  as  a  witness,  was  asked 
whether,  on  the  imda  of  the  case,  detaUf*d  to 
him  in  ibe  question,  it  was  the  exercise  of  good 
seamanship  and  prudence,  when  the  vessel 
reached  Port  Huron,  to  continue  right  on,  to 
bring  her  to  her  home  port  of  Cleveland.  Ete 
answered  that  he  would  consider  it  good  sea- 
manship. 

He  was  also  asked: 

"  Q.  If  you  could  stop  the  leak,  state  whether 
any  such  boat  would  be  seaworthy. 

**  A.  I  would  not  consider  her  unseaworthy 
to  tow  to  Detroit  or  any  other  port." 

He  was  also  asked,  on  the  facts,  as  to  its  be- 
ing prudent  to  keep  on  from  Detroit  and  brin^ 
^-.j  tug  to  her  home  port.  He  answered  that 
he  thought  it  would  be  prudent  and  good  sea- 
manship. 

The  entry  in  respect  to  each  of  these  three 
questions  is  **  (Objected  to,  objection  overruled, 
and  defendant  excepted.)" 

Similar  ^biections  were  made  to  the  testi- 
mony of  E<l-V«*Ttl  Kelly,  an  expert  witness. 

In  regani  to  Bowen,  the  objection  is  made 
that  be  was  not  qualified  as  an  expert.     But  he 
was  the  master  of  this  vessel  and  on  board  of 
her  at  the  time;  had  been  her  master  from  the 
time  she  went  out  in  the  spring  until  she  was 
lost;  had  made  two  or  three  trips  in  her  the 
fall  before;  had  run  another  tug  from  Cleve- 
land for  a  few  weeks  in  lb84,  before  taking  The 
Sprague;  and  had  been  engaged  in  the  naviga- 
tion of  the  lakes  and  ad^cent  waters  about 
twenty  or  twent  v-one  years,  off  and  on.     The 
witness  Ellis  bad  followed  the  lakes  for  twenty- 
seven  years,  and  had  been  connected  with  tuirs 
about  four  ;^ears,  and  was  a  fireman  on  this 
tug.    1  be  witness  Rose  had  followed  the  lakes 
for  thirty-six  years,  and  was  mate  of  the  toj^. 
and  had  been  second  mate  of  a  steam  bargie  for 
one  season.    The  plaintiff  had  been  in  the  tns 
business  for  twenty  or  twenty-five  yeara,  ana 
had  run  a  tug  all  around  Lake  Erie.    T^he  wit- 
ness Kelly  had  been  a  part  of  two  seasons  in  a 
tug;  had  sailed  sailing  vessels,  steamera^    and 
steam  barges;  and  haa  sailed  a  few  trips  in  thia 
tug. 

In  regard  to  the  objection  that  these  witneaaea 
were  not  qiudified  as  experts,  in  addition  to  the 
fact  that  three  of  them  were  on  board  of  the 
tug  at  the  time,  and  in  its  service,  tlie  court 
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•jtafgvd  tba  Junr  that  the  Talue  of  expert  te»- 
ttmooT  d^endea  very  largely  upon  the  skill, 
Ik  blormatioQ  or  knowledge,  and  the  experi- 
cooe  (rf  the  witneee;  and  that,  in  giving  weight 
to  the  eipert  testimony,  the  jury  should  be 
areM  to  ascertain  what  the  evidence  estab- 
Mid  tt  to  Uie  truth  of  the  hviMthetical  ques- 
tiooi  put  to  tito  witnesses  by  the  counsel  on  the 
Ittl]   SK  side  and  on  the  other. 

We  think  thai  the  witnesses  in  question  were 
competent  to  give  their  testimony  to  the  jury, 
fat  Rspooie  to  the  questions  asked  of  them,  and 
1^  the  qoMtion  as  to  the  weight  of  the  evi- 
oenee  ol  each  of  them  was  one  for  the  jury, 
h  view  of  the  testimony  of  each  as  to  his  ex- 
nrienoe.  EtuUm  Tran^portcUion  Line  v. 
Ap«,  96  U.  8.  297,  298  [24:477];  MeQowan  v. 
iMfkiMi  Preised  Tan-Bark  Co.  121  U.  8.  675, 
M  [ID:  1027, 1088.] 

It  k  also  objected  that  the  testimony  given 
^  the  Ave  witnesses  above  mentioned  was  not 
■e  proper  subject  of  expert  testimony:  that, 
tader  the  policy  in  this  case,  the  proper  inquiry 
«M  not  as  to  the  prudence  of  the  captain  in 
ptiag  Port  Huron;  and  that,  if  the  vessel 
VM,  ss  a  matter  of  fact,  unseaworthy,  either 
tecaose  of  ber  rottenness  or  her  unnavigability, 
or  the  broken  and  leaky  condition  of  her  stern, 
ad  if  the  loss  was  occasioned  by  unseaworthi- 

a  the  defendant  was  not  liable.    But  we 
that  the  testimony  referred  to  was  com- 
pdeat.  in  view  of  the  ouestions  the  jury  were 
tomsider,  as  properly  laid  before  them  by  the 
cmt  in  its  charge,  to  be  considered  hereafter. 
We  see  no  objection  to  the  introduction  of 
^  seooadary  evMence  as  to  the  proofs  of  loss, 
«  the  faflore  of  the  defendant  to  produce 
thcB  on  nocaoe.    This  applies  to  the  evidence 
«C  ihs  witDCfls  W.  B.  Scon  and  of  the  plahitiff 
Si  that  subject    As  to  the  other  objections  to 
Aetcrtimonj  of  the  witness  Scott,  and  to  that 
«C  the  plaintiff,  and  the  objections  to  the  ex- 
dirioa  ci  a  qup^tioo  asked  of  the  defendant's 
vkacH  Newton,  and  to  the  admittion  of  icsti- 
MOT  given  by  the  witness  McNUlie,  and  to  the 
•rfaMoo  of  some  testimony  given  by  Captain 
Boveo  oo  rebuttal,  and  of  testimony  given  on 
ihr  pen  of  the  plaintiff  as  to  the  value  of  the 
t^Si  it  k  anIPcient  to  say  that  we  see  no  objec- 
tton  to  the  mUngi  of  the  court,  as  the  testi- 
■0^  admitted  was  dthet  competent,  or.  If  not 
ttmr  eompetent,  was  harmless,  and  that  ex- 
dadsd  waa  tooompetent. 

Oaeef  tlie  objections  to  the  exdusioo  of  evi- 
teer  waa  thai  the  defendant  was  not  aHowed 
ts  sik  te  witness,  the  chief  engineer  of  the  tug 
m  the  time  of  the  occurrence,  what,  if  any, 
t  >A  he  had  with  the  captain  of  the  tug  after 
The  Wilcox  took  ber  in  tow,  in  regard  to  the 
■ttk  or  what  ftbould  be  done.  It  is  not  stated 
^UA  fi  wmf  proposed  to  prove,  and  it  is  not 
*^«a  that  the  autement  of  the  captain  at  the 
^i^t  ncatiorcd  oairht  to  be  regarded  as  a  part 
^thtrmgmim,  Vickdmra  d  M.  R  R  Go.  v, 
'JBrieK  110  U.  &  108  [80:800].  The  evi- 
^■ne  «■•  not  competent. 

-ii  lo  Che  orermnng  of  the  motion  of  thede- 
^ttteat  to  take  the  case  from  the  jury  at  the 
^m  of  tlw!  plainttiTs  testimony,  it  was  a  mo- 
laa  lor  a  pcramptory  nonsuit  against  the  will 
^  jht  plasBtiff;  and  it  was  waived  by  the  in- 
**»*itiua  by  the  defendant  of  testimony  in 
ftt  father  prosress  of  the  case.    IkWcifv. 


Babaud,  26  U.  8.  1  Pet.  476  [7: 2271;  Orane  r. 
Morrii,  81  U.  8.  6  Pet.  698  [8:  5141;  SiUby  r. 
Foote,  55  U.  S.  14  How.  218  [14:  mU  OattU 
V.  BuOard,  64  U.  8.  28  How.  ITO.  188  [16: 424, 
4271;  Schueluirdi  v.  AUen,  68  U.  8.  1  WalL 
859,  869  [17:642,  6461;  Grand  Trunk  R  Oo,  v. 
Gumming,  106  U.  8.  700J[27:266];  Aceidmt 
Im.  Co,  V.  Orandal,  120  U.  8.  527,  580  [80: 
740.  742]. 

As  to  the  motion  of  the  defendant,  at  the 
close  of  the  testimony  on  both  sides,  to  take  the 
case  from  the  jury  and  direct  a  verdict  for  the 
defendant,  we  are  of  opinion  that  the  case  was, 
on  the  evidence,  one  for  the  jury. 

As  to  the  exceptions  to  the  charge  of  the 
court,  the^  may,  perhaps,  fairly  he  said  to 
point  sufflcienUy  to  the  portions  of  the  charge 
which  are  hereinbefore  set  forth  in  brackets. 

As  to  the  fourteen  requests  to  charge  which 
were  refused  bvthe  court,  except  so  far  as  thev 
were  covered  oy  the  charge  which  it  had  al- 
ready given,  the  statement  in  the  bill  of  excep- 
tions Is  that  the  defendant  excepted  to  the 
"refusal  to  charge,"  that  is,  to  the  refusal  to 
charge  the  requests  as  a  whole.  The  exception 
is  a  general  one,  to  the  refusal  to  charge  the 
entire  series  of  the  fourteen  propositions;  and 
it  is  well  settled  that  such  a  general  exception 
is  bad,  provided  any  one  of  the  series  is  objec- 
tionable. Beaver  v.  TaffU^,  93  U.  8.  46  [23: 
7971;  W<yrt1iington  v.  Jfosem,  101  U.  8.  149  [25: 
848];  U.  8.  v.  Hough,  103  U.  8.  71  [26:805]. 
The  first  one  of  this  series  of  propositions  was 
clearly  objectionable,  namely,  that,  under  all 
the  testimonv  in  the  case,  tne  verdict  of  the 
jury  should  be  for  the  defendant 

As  to  the  parts  of  the  charge  which  may  be 
considered  as  bavinff  been  excepted  to,  namely, 
the  parts  included  in  brackets,  the  argument 
on  behalf  of  the  defendant  is  that,  ane^  the 
tug's  shaft  had  been  broken,  so  that  she  was 
unable  to  navigate  herself  as  a  tuff,  she  became 
unseaworthy  for  all  purposes;  and  that,  if  the 
plaintiff  took  the  tug,  while  she  was  in  that 
condition,  past  a  port  where  he  might  have  had 
her  repaired,  sucn  conduct  wouM  prevent  a 
recovery  upon  the  policy  if  she  were  lost  while 
she  continued  in  such  unseaworthy  condition, 
even  though  the  loss  did  not  arise  &om  the 
breaking  of  the  shaft. 

But  we  circuit  court  took  the  view  in  its 
charge,  and  as  we  think  correctly,  that  while 
the  breaking  of  the  shaft  might  have  rendered 
the  tug  unseaworthy  for  the  purpose  of  pro- 
pelling herself  and  towing  other  vessels,  yet  it 
was  competent  for  the  plaintiff  to  prove,  as  he 
claimed  to  the  jury  the  fact  was,  that  the  mas- 
ter stopped  the  leakage  occurring  around  the 
broken  shaft  at  the  stem  of  the  vessel,  so  far 
as  would  make  her  seaworthy  to  be  towed,  and 
undertook  to  have  her  towed  to  the  Port  of 
Cleveland,  which  was  her  destination,  where 
he  could  have  her  repaired  by  her  owner.  The 
court  instructed  the  jury,  in  substance,  that 
permitting  the  tug  to  be  towed  in  such  condi- 
tion, past  Fort  Huron  and  Detroit,  and  through 
the  Detroit  River,  into  Lake  Erie,  with  the  de- 
sign to  take  her  to  Cleveland  for  repairs,  would 
not  of  itself  constitute  such  a  breach  of  the  pol- 
icy as  would  deprive  the  plaintiff  of  his  right 
to  recover  thereon;  and  tnat,  if  the  master  of 
the  tug,  in  the  exerdse  of  ressonable  prudence 
and  discretion,  took  that  course,  after  he  had 
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80  far  coDtrolled  tbe  comiDg  in  of  water  at  the 
plaoe  where  the  hreak  of  the  shaft  had  occurred, 
as  to  render  the  vessel  reasonably  safe  to  un- 
dergo»  at  that  time  of  the  year,  the  navigation 
propc^d  in  the  form  proposed,  it  would  be 

S roper  for  the  Jury  to  consider,  on  all  the  evi- 
ence,  whether  such  condition  of  the  vessel 
was  the  cause  of  her  ultimate  loss,  and,  if  so, 
whether,  in  taking  her  past  a  port  where  she 
mieht  have  been  repaired,  the  master  was  ffuilty 
of  incompetency,  or  of  such  lack  of  ordinary 
care  in  navigating  the  vessel  as  brought  the 
case  within  the  exceptions  contained  in  t^e  pol- 
icy, as  above  set  forth. 
[426]  The  contention  of  the  defendant  is  that  if 
the  vessel  became  unseaworthy  from  any  cause 
in  the  course  of  her  voyage,  and  failed  to  put 
in  at  the  first  port  where  such  unseaworthiness 
could  be  repaired,  that  unseaworthiness  oper^ 
ated  to  release  the  insurer  from  liability,  wheth- 
er the  loss  resulted  from  such  unseaworthiness 
or  not  But  we  are  of  opinion  that,  by  the 
terms  of  the  policnr,  the  vessel  was  insured 
against  all  perils  of  the  lakes  which  should  dam- 
age her,  excepting  perils  and  losses  consequent 
upon  and  arising  from,  or  caused  bv,  the  spec- 
ified and  excluded  causes  applicable  to  and 
arising  out  of  the  facts  of  this  case,  namely, 
incompetency  of  the  master,  or  want  of  ordi- 
nary care  and  skill  in  navigating  the  v^sel, 
rottenness,  inherent  defects,  and  all  other  un- 
seaworthiness. 

The  Crompany  is  not  released  from  liability 
by  reason  of  the  existence  of  any  of  the  ex- 
cluded conditions,  but  is  released,  from  such 
losses  as  are  consequent  upon  and  arise  from  or 
are  caused  by  any  of  the  specified,  excluded 
causes.  If,  therefore,  the  vessel  was  subjected 
to  a  peril  of  the  lake,  and  sustained  loss  which 
did  not  arise  from,  or  was  not  caused  by,  some 
one  of  the  excluded  causes,  the  Company  was 
not  released  from  liabUity.  Therefore  it  was 
contended  by  the  plaintm  that,  although  the 
shaft  of  the  tug  had  been  broken,  in  Lake 
Huron,  about  seventy  mOes  from  Port  Huron, 
yet,  as  the  master  had  succeeded  at  the  time 
In  so  stopping  the  leak  around  the  shaft  Uiat  he 
had  it  unoer  such  control  that  he  was  able  to 
have  the  tug  taken  in  tow,  and.  by  moderate 
pumping,  to  keep  her  free  from  water;  and  as, 
after  iieaching  Port  Huron,  and  finding  that  the 
leak  was  under  control,  he  continued  his  course 
to  Detroit;  and  as  he  there  found  that  the  leak 
was  still  under  control  and  proceeded  to  go 
across  Lake  Erie,  with  a  design  to  reach  Cleve- 
land, where  the  vessel  could  be  repdred  byher 
owner,  be  acted  with   ordinary  care.    This 

auestion  was  submitted  to  the  Jury,  under  all 
le  circumstances  of  the  case,  and  upon  the 
opinions  of  experts,  approving  tbe  course. 

The  question  also  arose  whether,  when  the 
vessel  began  to  fill  with  water  upon  Lake  Erie, 
such  fillinff  with  water  was  caused  by  the 
breaking  of  the  shaft  or  by  some  other  peril ; 
and  upon  this  point  the  testimony  of  the  mas- 
^  ter,  who  made  a  particular  eiammation  at  that 
1427]  time,  was  distinct,  that  the  leak  which  had  ex- 
isted at  the  time  the  shaft  was  broken,  and  had 
been  stopped  by  him,  remained  stopped  at  the 
time  the  water  was  found  to  be  coming  in. 
There  was  other  testimony  bearing  upon  the 
questions  above  stated,  and  which  was  fairly 
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submitted  to  tbe  Jury,  and  upon  which  tbe  ver- 
dict they  gave  was  Justified. 

The  principle  adopted  by  the  drcoit  court  in 
laying  the  case  before  the  jury  was  the  proper 
one.  In  the  insurance  of  a  vessel  by  a  time 
policy,  the  warranty  of  seaworthiness  is  com- 
plied with  if  the  vessel  beseawoithv  at  the  com- 
mencement of  the  risk;  and  the  fact  that'she 
subsequently  sustains  damage,  and  is  not  im>p- 
erly  refitted  at  an  intermediate  port,  does  not 
discharge  the  insurer  from  subsequent  risk  or 
loss,  provided  such  loss  be  not  the  consequence 
of  the  omission.  A  defect  of  seaworthiness, 
arising  after  the  commencement  of  the  risk, 
and  permitted  to  continue  from  bad  faith  or 
want  of  ordinary  prudence  or  diligence  on  the 
part  of  the  insured  or  his  agents,  discharges 
the  insurer  from  liability  for  any  loss  which  is 
the  consequence  of  such  bad  faith,  or  want  of 
prudence  or  diligence,  but  does  not  affect  the 
contract  of  insurance  as  to  any  other  risk  or 
loss  covered  by  the  policy  and  not  caused  or 
increased  by  such  particular  defect.  Ameriean 
Itu.  Co,  v.  Ogden,  20  Wend.  287;  Peten  v. 
Phanix  Ins.  Co,  8  Serg.  &  R.  25;  Paddock  v. 
Franklin  Ira.  Co.  11  Rck.  227;  Starbuckr.  Nem 
Eng.  Mar.  Ins.  Co.  10  Pick.  108 ;  Adder^  v. 
Ameriean  Mut.  Ins.  Co.  Taney,  126;'  Oopeiand 
V.  New  Eng.  Marine  Ins.  Co.  2  Met  482;  Q^ten 
V.  Washington  Ins.  Co.  12  Cush.  617;  Merchamts 
Mfa.lns.Co.Y.8tDeet,QYnB,f^T0i  Hoxie^.Par 
dfic  Mut.  Ins,  Co.  7  Allen,  211;  Bouse  ▼.  Ins. 
Co.  8  Wall.  Jr.  867. 

In  view  of  all  the  Am^  in  evidence,  the  court 
properly  put  the  case  on  this  subject  to  thejacy 
in  these  words: 

"The  Sprague  having  been  temporarilT  re- 
paired by  calking  the  leakage  occasioDea  by 
the  breaking  of  her  shaft,  and  taken  in  tovr  by 
The  Wilcox,  and  in  seiety  having  readied 
Detroit,  tbe  question  presents  itself  as  to  the 
duty  of  the  master  or  plaintiff  to  have  the 
proper  repairs  made  there  before  starting  oq    I 
Lake  Erie  for  her  home  port  on  Lake  £rie»  mnd, 
failing  to  do  so,  how  does  it  affect  the  plaint- 
iff's r&ht  to  recover  on  this  policr?    On  this 
point  I  direct  you  that  if,  when  The  Sprmgoe 
arrived  at  Detroit,  the  breakinir  of  the  mdtt  and 
the  consequent  leakage  therefrom  was  socdi  that 
an  ordinarily  prudent  and  discreet  master,  of 
competent  skill  and  Judgment,  would   faave 
deemed  it  necessary  to  repur  the  vessel,  ao  as  to 
stop  the  leak,  before  proceeding  on  tbevoyage 
to  Cleveland,  and  you  find  that  the  sinking  of 
the  vessel  and  its  loss  was  occasioned  by  bia 
omission  to  do  so,  and  would  not  otberwii^ 
have  happened,  then  the  plaintiff  is  not  entitled 
to  recover  in  this  suit    But  if  you  find,  from 
the  character  of  the  injury  and  the  leak«  that  a 
master  of  competent  skill  and  Judgment  mi^t 
reasonably  have  supposed,  in  the  exerciae  of 
ordinary  care  for  the  safety  of  the  vessel^  tluU 
she  was  seaworthy  for  the  voyage  in  irliicb  sbo 
was  then  engaged,  in  the  manner  that  ahe  was 
to  make  tbe  tnp  to  Cleveland  in  tow  of  The 
Wilcox,notwi  thstandine  the  leakage  occasioned 
by  such  breaking  of  the  shaft,  and   on  that 
account  omitted  to  make  such  repair  at  De- 
troit, then  such  omission  to  make  such  repair 
at  Detroit  is  no  bar  to  a  recoveiy  in  this  suit.'* 

Special  objection  is  made  by  the  defendant 
to  that  portion  of  the  charge  which  says  that 
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**^  want  of  ordinary  care  at  tbe  time  of  the 

lovia  lAke  Erie  must  be  shown  bja  fair  pre- 

poodenooe  of  the  proof  on  behalf  of  the  de- 

leadMBi,  for  the  reason  that  the  defendant  sets 

It  op  in  tts  special  defense,  in  the  form  of  a 

ipedtl  inswer,  and  in  that  respect  takes  upon 

Mf  tbe  establishment  of  the  affirmative  of 

tbit  piopoaitioo.''    The  court  had  previously 

ttM  to  tba  Jury  that»  to  entitle  the  plaintiff 

to  reoorer,  be  must  show  that  he  had  complied 

with  ttie  terms  of  the  policy,  and  that  '*it  must 

ippev  from  the  whole  proof  that  the  loss  was 

sot  oocttiooed  by  the  want  of  ordinary  care  of 

I         tbe  Bsiter  in  charge  of  the  vessel,  or  on  account 

itti;    d  bdng  onseaworthy,  as  hereinafter  stated, 

Sid  Dot  within  the  exceptions  contained  in  the 

poficy,  against  which  Uie  defendant  did  not 

nsnt  tbe  plaintiff."    The  defendant  had  un- 

dotaken,  hv  expert  testimony,  to  prove  that 

tiK  master  aid  not  exercise  ordinary  care,  when 

bediioovered  the  water  gaining  on  his  pumps 

ii  Lake  Erit,  because  he  did  not  re<]|uire  the 

tog  wbich  was  towing  him  to  take  him  back 

10  tbe  Detroit  River;  and  it  was  in  regard  to 

lUi  dsim  of  the  defendant  that  the  court  said 

vbat  k  thus  specially  objected  to.    We  think 

tbe  iostmctlon  was  proper  in  reference  to  the 

nMNl  to  which  it  related. 

We  do  HOC  consider  it  necessary  to  discuss 
partieQlarly  any  of  the  other  positions  taken 
bftibe  defendant  They  have  all  of  them  been 
wMisud;  we  see  no  error  in  the  record,  and 
^ra^fmsmi  ^CAs  Oireuit  Court  ii  qfirmsd. 


JAMES  BEID  STEWART,  Appi., 

f. 
BRAKCH  T.  MASTERdON. 

#ea  &  a  Beporter^S  ed.  «8, 4M.) 

ifftd,  aifnimg  tfcUaticn  U~^me  aUowed  to 

fiihand. 


IB  appeal  to  tbliooart  beoame  Inopera- 
OvvljnMoooftbefalhire  to  seesooably  docket 
%  She  ilfw|iifint  signlny  of  a  oitatlon  Isj  m  efleot, 
*i  etowaaoa  of  a  new  appeaL 


appeaL 
tibe  boodtfffveo  oo  the  flitt  appeal,  ha- 
ve bv  taflare  to  docket  toe  appeal 
m  appeel.  If  not  aooompanied  by  ao- 
wlU  be  illmiMfil  nnJeas  the  appellant 
time  allowed  Iqr  this  oouri  flle  a 
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the  Circuit  Court  of  tbeUnited 
for  the  Western  District  of  Texas, 
to  dismiss.  OrdtnddUmiitedun- 


TW  ^cta  are  stated  in  the  opinion. 

for  appellee,  in  support 


ifttto 


U.  8.  V.  Gomm,  70  U.  a  8  Wall  753  (18:  212); 
VUkMoi  V.  27:  A  47 U.  8. 6  How. 90(12: 856); 
Teaton  v.  Zshat.  88  IT.  8. 7  Pet  220  (8:  664); 
U.  8.  ▼.  Ourrv,  47  U.  8.  6  How.  106  (12:  868); 
Edmonton  v.  BloomMre,  74  U.  8.  7  WalL  806 
(19:91);  Origdnf  v.  PureeU,  99  U.  8.  505,  506 
(25:854)  and  cases  dted;  EbwiU  v.  FObert,  116 
U.  8.  142  (29:581). 

Mr.  C.  C.  ToLnoater,  for  appeUont,  in 
opposition: 

A  disUict  Judge,  sitting  in  tbe  circuit  court, 
may  allow  appmls  from  Its  decisions. 

Bodd  V.  HearU,  84  U.  8.  17  WalL  854  (21: 
627). 

There  was  no  necessity  for  the  petition  to  the 
district  ludge  to  grant  the  appeal.  It  was  a 
matter  of  right  given  by  law  s^ter  final  decree, 
which  the  court  could  not  refuse. 

U,  8.  V.  Curry,  47  U.  8.  6  How.  112  (12: 
865);  TheDauro  v.  U.  8.  70  U.  S.  8  Wall.  564 
(18:168). 

The  prayer  for  and  allowance  of  the  appeal 
need  not  appear  of  record. 

Hudgin^  Komp,  59  U.  8.  18  How.  587  (15: 
518). 

The  acceptance  of  the  securitr,  followed  by 
the  signing  of  the  citation,  is,  m  legal  effect, 
the  allowance  of  an  appeaL 

8age  v. Iowa  Cent,  k.B.  Co.9(iV.  8.712(24: 
641);  Fint  Ifat.  Bank  v.  Omaha,  96  U.  8.  787 
(24:881);  i>ni|»0rv.  Dati$,  102  U.  8.870(26:121); 
Brandia  v.  Ooekrane,  105  U.  8. 262  (26:  '^'^^ 


the  appeal  la  not  docketed  at  the  first  term 

ii  ooort  after  it  is  taken,  it  becomes  void. 

cHartoo  iasaed  and  served  after  the  expira- 

of  Che  appeal  la  of  no  avalL 

two  years  having  elapsed  since 
la  icndered,  do  new  appeal  can 

U.  6,  70  U.  8.  S  WaU.  46  (18:168);  I 
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Mr.  ChirfJuitice  Walte  delivered  theopin- 
ion  of  the  court: 

The  facts  on  which  this  motion  rests  are 
these:  the  decree  from  which  the  appeal  was 
taken  was  rendered  November  7,  1884,  and  [404] 
contained  on  its  face  the  allowance  of  an  appeal 
to  this  court.  That  appeal  was  returnable  Uy 
October  Term,  1885,  which  began  October  12 
of  that  year.  It  does  not  appear  that  any  bond 
was  approved  during  the  term  at  which  the  de- 
cree was  rendered,  but  one  was  approved  Oc- 
tober 10, 1885,  which  was  before  the  beginning 
of  Uie  return  term.  A  citation  was  signed  No- 
vember 2, 1885,  after  that  term  began,  requir- 
ing the  appellee  to  appear  in  this  court  on  the 
second  Monday  in  October,  1886.  This  citation 
was  served  February  17, 1886;  but  the  case  was 
not  docketed  in  this  court  untD  June  11, 1886, 
whidbi  was  after  our  term  of  1885  ended,  but  be- 
fore that  of  1886  began. 

The  bond  approved  October  10, 1885,  must 
be  deemed  to  nave  been  taken  under  the  appeal 
allowed  in  open  court;  and  as  that  appeal  be- 
came inoperative  by  reason  of  the  failure  to 
docket  it  here  during  the  term  of  1885,  the  only 
question  we  have  now  to  determine  is, whether 
the  signing  of  the  citation  November  2,  1885. 
was  in  effect  the  idlowance  of  a  new  appeal,  re- 
turnable at  the  term  of  1886.  We  have  just 
decided  in  Brovn  v.  MeConnOl  [ante,  495]  that 
it  was;  but  as  tbe  bond  which  was  executed  Oc- 
tober 10, 1885,  became  inoperative  by  the  fail- 
ure to  docket  the  first  appeal  in  time,tM  now  or^ 
der  that  thU  appeal  he  diemieeed.  unUm  the  ap- 
pdlant  ehatt,  on  or  brfore  the  19th  day  of  March 
next,  file  with  the  dirk  of  this  court  a  bond  in 
the  penal  eum  of  $600,  conditioned  aeoordinrj  to 
law,  for  the  purpoeee  of  the  appeal,  with  turetiee 
to  the  eatitfaetion  cf  Im  JutHee  qf  thie  Court  al 
lottedtoths  Fifth  Circuit. 
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SiTFSBME  OOUBT  OF  THB  UllITKD  STATB8. 


Oct.  Tebii« 


JOSBPH  J.  SMITH,  Plff.  in  Err., 

9. 

STATE  OF  ALABAMA. 

(See  &  a  Beporter'to  ed.  4B&-I88.) 

Alabama  Stattite  requiring  locomoHve  engti^s$r$ 
to  be  Ueeneed-^not  invaHd-^ed  of^-powr 
^Oongrese  fee  far  lie^nee.  ^ 

1.  The  Statute  of  Alabama  requiring  Jooomotiye 
enfflneen  to  be  examined  and  licensed  unot  aregu- 
lanon  of  interstate  commerce,  and  does  not  there- 
fore contravene  the  Constitution  of  the  United 
States,  and  is  valid.  ,  ^    ^  ,  _.  ,  ^ 

2.  Such  statute  is  properlj  an  act  of  legislation, 
within  the  power  reserved  to  the  State  to  reflrulate 
the  relative  rights  and  duties  of  persons  within  its 
territory,  intended  to  secure  for  the  public  safe^ 
of  person  and  property,  ^ 

8.  Such  statute,  so  far  as  it  affects  transactions  of 
oommeroe  among  the  States,  does  so  indirectly,  in- 
cidentally and  remotely,  and  not  so  as  to  burden 
or  impede  them;  and  in  ihe  particulars  in  which  it 
touches  those  transactions  at  all  it  is  not  in  conflict 
idth  any  enactqient  of  Congress  on  the  subject, 
nor  contrary  to  any  intention  of  Congress  to  be 
presumed  from  its  sUence. 

4.  Any  legishUdon  of  a  State,  although  In  pur- 
suance of  an  acknowledged  power  reserved  to  it, 
which  conflicts  with  the  actual  exerdse  of  the 
power  of  Congress  over  the  subject  of  commerce, 
must  give  way  before  the  supremacy  of  the  na- 
tional authority. 

ft.  The  fee  to  oe  paid  by  an  applicant  for  his  ex- 
amination Is  not  a  provision  for  raising  revenue, 
but  is  only  an  equivalent  for  the  service  rendered, 
and  is  nof  a  tax  or  burden  upon  transportation. 

pro.  lOOM 
Argued  Jan.  4,  liS8,    Deeided  Jan,  SO,  1888. 

r\  ERROR  to  the  Supreme  Court  of  the  State 
of  AliU>aina,  to  review  a  Judgment  of  that 
court  affirming  a  Judgment  of  uie  City  Court 


of  Mobile,  in  proceedings  upon  a  writ  of  habeae 
earpue  brought  to  discharge  plaintiff  from  a 
commitment    Judgment  affirmed. 


Statement  by  Mr.  Juetiee  Hatthews: 
This  is  a  wnt  of  error  bringing  into  review 
a  Judgment  of  the  Supreme  Court  of  the  State 
of  Auibama,  affirming  a  Judgment  of  the  City 
[4661  Court  of  Mobile.  The  proceeding  in  the  lat- 
ter court  was  upon  a  writ  of  habeas  eorpue  sued 
out  by  the  plaintiff  in  error,  seeking  his  dis- 
charge from  the  custody  of  the  Sherut  of  Mo- 
bile County,  in  that  State,  under  a  commit- 
ment by  a  Justice  of  the  peace  upc^  the  charge 
of  handling,  engineering,  driving  and  operating 
an  engine  pulling  a  passenger  train  upon  the 
MobUe  and  Ohio  Kaiuoad  used  in  transporting 
passengers  within  the  County  of  MobUe,  and 
State  (3  Alabama,  without  having  obtained  a 
license  from  the  board  of  examiners  appointed 
by  the  Governor  of  said  State,  in  accordance 
with  the  provisions  of  an  Act  entitled  "An  Act 
to  Reqtdro  Locomotive  Engineers  in  this  State 
to  be  £2xamined  and  Licensed  bya  Board  to  be 
Appointed  by  the  Governor  for  That  Purpose," 
approved  February  28,  1887.  and  after  more 
than  three  months  had  elapsed  from  the  date  of 
appointment  and  qualification  of  said  board. 
The  plaintiff  in  error,  upon  complaint,  was  com- 
mitted by  the  examining  magistrate  to  the  cus- 
tody of  the  sheriff  to  answer  an  indictment  for 
that  alleged  offense.  The  ground  of  the  appli- 
cation for  discharge  upon  the  writ  of  ?iabea$ 
eorpue  in  the  City  Court  of  Mobile  was  that 
the  Act  of  the  General  Assembly  of  the  State 
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of  Alabama,  for  the  violation  of  which  he  wb9 
held,  was  in  contravention  of  that  clause  of  the 
Constitution  of  the  United  States  which  confers 
upon  Congress  power  to  regulate  commerce 
among  the  States. 

The  facts,  as  they  appeared  upon  the  hearing 
upon  the  return  of  the  writ,  are  as  follows:  the 
petitioner  at  the  time  of  his  arrest  on  July  16, 
1887,  within  the  County  of  Mobile,  was  a  locomo- 
tive engineer  in  the  service  of  the  Mobile  and 
Ohio  Railroad  Company,  a  corporation  owning 
and  operating  a  line  of  railroad  forming  a  contin- 
uous and  unbroken  line  of  railway  from  3Iobile, 
in  the  State  of  Alabama,  to  St  Louis,  in  the    I^ 
State  of  Missouri,  and  as  such  was  then  en- 
gaged in  handling,  operating,  and  driving  a 
Kxx>motive  engine,  attached  to  a  regular  pas- 
senger train  on  the  Mobile  and  Ohio  Railroad, 
within  the  county  and  State,  eocsisting  of  a 
postal  car  carrying  the  United  States  mail  to 
all  parts  of  the  Union,  a  southern  express  car 
containing  perishable  freight,  money  pockagcs^ 
and  other  valuable  merchandise  destined  to 
Mississippi,  Tennessee,   Kentucky,  and  other 
"Hates,  passenger  coaches,  and  a  Pullman  pal- 
ace sleepiog  car  occupied  by  passengers  to  be 
transported  by  said  train  to  the  States  of  Mis- 
sissippi, Tennessee,  and  Kentucky.    The  peti- 
tioners run,  as  a  locomotive  ennneer  in  tba 
service  of  the  Mobile  and  Ohio  ludlroad  Cono- 

a,  was  regularly  from  the  City  of  Mobile^ 
e  State  of  Alabikma  to  Corinth,  in  the  Stale 
of  Mississippi,  sixty  miles  of  which  run  was  Id 
the  State  of  Alabama,  and  two  hundred  and 
sixty-five  miles  in  the  State  of  Mississippi;  and 
he  neyer  handled  and  operated  an  engine  pulling 
a  train  of  cars  whose  destination  was  a  point 
within  the  State  of  Alabama  when  said  engine 
and  train  of  cars  started  from  apoiat  within  tliat 
State.    HiB  train  started  at  Mobile,  and  ran 
through  without  change  of  coaches  or  cars  od 
one  continuous  trip.    His  employment  as  looo- 
motive  engineer  in  the  service  of  said  oompan  j 
also  required  him  to  take  chanre  of  and  handle* 
drive,  and  operate  an  engine  drawing  a  paasen- 
ger  train  which  started  from  St  Louis.intheState 
of  Missouri,  destined  to  the  City  of  MobOe^in  the 
State  of  Alabama,  said  train  being  loaded  with 
merchandise  and  occupied  by  passensers  des- 
tined to  Alabama  and  other  States;  thu  eneine 
and  train  he  took  charge  of  at  Corinth,  in  Mla- 
siBsippi,  and  handled,  drove  and  epenXed  the 
same  along  and  oyer  the  MobOe  and  Ohio 
Railroad  through  the  States  of  Mississippi  and 
Alabama  to  the  City  of  Mobile.    It  frequently 
happened  that  he  was  ordered  by  the  proper 
officers  of  the  said  company  to  handle,  drivo 
and  operate  an  engine  drawing  a  passenger 
train  loaded  with  merchandise,  carrjing  the 
United  States  mail,  and  occupied  by  passen- 
gers  from  the  City  of  Mobile,  in  AlahnTr^n^  to 
me  City  of  St  Louis,  in  Missouri,  being:   sd- 
lowed  two  la^-overs;  said  train  passiDg  throa^ 
the  States  of  Alabama,  Missisdppi,  TVmnesaee, 
Illinois,  and  into  the  State  of  Missouri. 

It  was  admitted  that  the  petitioner  hmd  not 
obtained  the  license  required  by  the  Act  of  the 
General  AssemUy  of  the  State  of  Alabama  of 
February  28, 18817,  and  had  not  applied  to  the 
board  of  examiners,  or  any  of  its  membera,  for 
such  license,  and  that  more  than  three  iiMsntha 
had  elapsed  since  the  appointment  and  q 
cation  of  said  board  of  examinefs,  the 
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Smith  t.  Alabama, 
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having  l>ccn  duly  appointed  by  the  Goyernor  of 
the  State  under  the  provisions  of  said  Act 

The  Statute  of  Alabama,  the  validity  of 
which  is  thus  drawn  in  question,  as  being  con- 
trary to  the  Constitution  of  the  United  States, 
and  the  validity  of  which  has  been  affirmed  by 
the  Judgment  of  the  Supreme  Court  of  Ala- 
bama now  in  review,  is  as  follows: 

"An  AoT  to  Require  Locomotive  Engineers  in 
this  State  to  be  Examined  and  Licensed  by  a 
Board  to  be  Appointed  by  the  Governor  for 
That  Purpose. 

"Section  1.  Be  it  enacted  by  (he  OenercU  Aesem- 
hly  cf  Alabama,  That  it  shall  be  unlawful  for 
the  engineer  of  any  railroad  train  in  this  State 
to  drive  or  operate  or  engineer  any  train  of  cars 
or  engine  upon  the  main  line  or  roadbed  of 
any  railroad  in  this  State  which  is  used  for  the 
transportation  of  persons, passengers, or  freight, 
without  first  undergoing  an  examination  and 
obtaining  a  license  as  hereinafter  provided. 

••  Sec.  2.  Be  it  further  enacted.  That  before 
any  locomotive  endneer  shall  operate  or  drive 
an  engine  upon  the  main  line  or  roadbed  of 
any  railroad  in  this  State  used  for  the  transpor- 
tation of  persons  or  freight,  he  shall  applv  to 
the  board  of  examiners  hereinafter  provided 
for  in  this  Act,  and  be  examined  by  said  board 
or  by  two  or  more  members  thereof,  in  practi- 
cal mechanics,  and  conceminjo^  his  knowledge 
of  operating  a  locomotive  engine  and  his  com- 
petency as  an  engineer. 

"Sec.  8.  Be  it  further  enacted.  That  upon  the 
examination  of  any  en^^ineer  as  provided  in  this 
Act,  if  the  applicant  is  found  competent,  he 
shall,  upon  payment  of  five  dollars,  receive  a 
license,  which  shall  be  signed  by  each  member 
of  the  board,  and  which  shall  set  forUi  the 
fact  that  the  said  engineer  has  been  duly  ex- 
amined as  required  by  law  and  is  authorized 
to  engage  as  an  engineer  on  any  of  the  railroads 
in  this  State. 

"Sec.  4.  Be  it  further  enacted,  That  in  addi- 
tion to  the  examination  provided  for  in  section 
two  (2),  it  shall  be  the  duty  of  said  board  of  ex- 
aminers, before  issuing  the  license  provided  for 
in  this  Act,  to  inquire  into  the  character  and 
habits  of  all  engineers  applying  for  license;  and 
in  no  case  shall  a  license  be  issued  if  the  appli- 
cant is  found  to  be  of  reckless  or  intemperate 
habits. 

"Sec.  6.  Be  it  further  enaeted,ThAi  any  engi- 
neer who,  after  procuring  a  license  as  provided 
in  this  Act,  shall  at  any  time  be  guilty  of  any 
act  of  recklessness,  carelessness,  or  negligence 
while  running  an  engine,by  which  any  dimaage 
.to  persons  or  prop^y  is  done,  or  who  shall 
within  six  hours  before,  or  during  the  time 
he  is  en^^ged  in  running  an  engine,  be  in  a 
state  of  mtoxication,  shall  forfeit  his  license, 
with  all  the  rights  and  privileges  acquired  by 
it,  indefinitely  or  for  a  stated  period,  as  the 
board  may  determine  after  notimng  such  en- 

g'neer  to  appear  before  the  board,  and  inquir- 
g  into  ms  act  or  conduct  It  shall  be  the 
duty  of  the  board  to  determine  whether  the 
engineer  is  unfit  or  incompetent  by  reason  of 
any  act  or  habit  unknown  at  the  time  of  his  ex- 
axnination.  or  acquired  or  formed  subsequent  to 
it;  and  if  it  is  made  to  appear  that  he  is  unfit 
or  incompetent  from  any  cause,  the  boEud  shall 
revoke  or  cancel  his  license,  and  shall  notify 
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every  railroad  in  this  State  of  the  action  of  the 
boara. 

"Sec.  6.  Be  it  further  enacted.  That  it  shall 
be  the  duty  of  the  Governor,  as  soon  after  the 
approval  of  this  Act  as  practicable,  to  appoint 
and  commission  five  skilled  mechanics,  one  of 
whom  shall  reside  in  Birmingham,  one  in 
Montgomery,  one  in  Mobile,  one  in  Selma,  and 
one  in  Eufaula,  who  shall  constitute  a  bo«uti  of 
examiners  for  locomotive  engineers.  It  shall 
be  the  duty  of  said  board  to  examine  loco- 
motive engineers.  Issue  licenses,  hear  causes 
of  complaint,  revoke  or  cancel  licenses, 
and  perform  such  duties  as  are  provided  in 
this  Act;  Provided,  That  any  one  of  said 
board  shall  have  authority  to  examine  ap- 
plicants for  licenses,  and  if  the  applicant  is 
found  competent,  to  issue  license  to  him;  Pro- 
vided furt?ler.  That  for  every  examination  pro- 
vided in  this  Act,  the  board  or  member  thereof 
making  the  examination  shall  be  entitled  to  five 
dollars,  to  be  paid  by  the  applicant 

"Sec.  7.  Be  it  further  enacted.  That  all  en- 
gineers now  employed  in  running  or  operating 
engines  upon  railroads  in  this  State  shall  have 
three  months  after  the  appointment  of  the 
board  herein  provided  withm  which  to  be  ex- 
amined and  to  obtain  a  license. 

"Sec.  8.  Be  it  further  enacted,  That  any  en- 
gineer violating  the  provisions  of  this  Act  shall 
be  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion, shall  be  fined  not  less  than  fifty  nor  more 
than  five  hundred  dollars,  and  may  also  be 
sentenced  to  hard  labor  for  the  county  for  not 
more  than  rax  months." 

Meeen,  E.  L.  Rnsaell  and  B.  B.  Boone» 

for  plaintiff  in  error: 

The  power  to  regulate  commerce  with  foreign 
Nations,  and  among  the  several  States,  is  ex- 
clusively vested  in  Conness. 

Qitlbani  v.  Ogden,  22  U.  S.  9  Wheat  1  (6:28) 
Paeeenger  Oaeee,  48  U.  S.  7  How.  288  (12: 702) 
Mobile  County  Y.  KifnbaU,\{Jl^  U.S.  601  (26:288) 
Olouceeter  Ferry  Ch.  v.  Pennsylvania,  114  U.  8. 
196(20: 158);  Farvp  ▼.  Michigan,  121  U.  S.  281 
(80:  800);  1^.  U.  Td.  Co.  v.  Pendkton,  122  U.S. 
847  (80: 1187). 

The  transportation  of  passengers  and  freight 
from  one  State  to  another  is  Interstate  com- 
merce. 

Qloueeeter  Ferry  Co,  v.  Pmmyhania,  eupra. 

The  nonexerdse  of  the  power  in  respect  to 
the  regulation  of  commerce  between  the  States 
is  equi^ent  to  a  declaration  that  such  com- 
merce shall  be  free  and  untrammeled. 

Wdton  V.  MisaouH,  01  U.  S.  275  (28:  847); 
Brown  v.  Hou8ton,lU  U.S.  622(20: 257);  6Waw- 
ceeterFsrry  Co.y.Penneytvania,  supra\  Pickard 
▼.  PuUman  8.  Car  Go.  117  U.  S.  84  (20:  785J; 
Wabash,  St,  L.A  PB,  Co,  v.  lUinoie,  118  U.  8. 
557  (80:  244);  Walling  v.  Michigan,  116  U.  8. 
446  (20:  601);  Corson  v.  Maryland,  120  U.  8. 
502  (80: 600);  BdU  v.  IkCuir,  05  U.  8.  485  (24: 
547);  Hannibal  A  8t,  J.  KB.  Co.  ▼.  Eusen,  05 
U.S.  465(24:527). 

Interstate  commerce  must  be  open  and  free  to 
all  persons  unless  restricted  by  congressional 
legislation. 

Wehber  v.  Virginia,  108  U.  8.  844  (26: 565); 
Henderson  v.  Mayor  ofN.  F.,  02  U.  8.  250  (28: 
548);  People  v.  Compagnie  Ohiirdle  Transatlan- 
tique,  107  U.  8.  50  (27:  88^ 
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A  State  will  not  he  pennitted  to  impose  ooo- 
ditioDS  which  will  smoiint  to  a  regiuatioD  of 
ioterstate  commerce. 

Ptn$aeota  Td.  Co,  t.  W.  U.  Td,  Co.  96  U.S. 
1  (24: 708);  Cooper  Mfg.  Co,  t.  Ferguson,  118 
U.  8.  727  (28: 1187);  C^  qf  State  Freight  Tax, 
82  U.  8.  15  Wall.  282  (21:  146);  The  Monidlo, 
78  U.  8. 11  WaU.  411  (20: 191);  Passenger  Cases, 
supra;  Bobbins  y,  Shelby  County  Taxing  Dist, 
120  U.  8.489(80:  694);  Fargo  y.  Michigan,  121 
U.  8.  247  (80:  895). 

The  Act  of  the  State  of  Alabama  requiring 
locomotive  engineers,  engaged  solely  in  inter- 
state transportation,  to  pay  for  and  take  out  a 
license  before  engaging  In  the  business  of  inter- 
state commerce  is  unconstitutional  and  void. 

lAiFayette  Ins,  Co,  y,  French,  59  U.  8.  18 
How.  404  (16:  451);  Ducat  v.  Uiieago,  Tl  U.  8. 
10  Wall.  410-415  (19:  972,  978);  Home  Ins.  Co, 
V.  Morse,  87  U.  8.  20  Wall.  445-456  (22:  865- 
309;;  St.  Clair  v.  Cox,  106  U.  8.  350-856  (27: 
222-225);  Philaddphia  Fire  Asso,  v.  New  York, 
119  U.8.1ia-120  (80: 842-847);  Jainv/i  v.  Bum- 
side,  121  U.S. 200  (80:919);  Wdtony,  Missouri, 
supra;  Cook  ▼.  Pennsylvania,  97  U.  8.  566  (24: 
1015);  Gloucester  Ferry  Co,y,  Pennsylvania,  114 
U.  8.  196(29:  158);  Fdrgoy.  Michigan, 121  U. 
8.  244(80:  894);  i&766»n«  v.  Shdby  County  Tax- 
ing Diet,,  Pickard  v.  Pullman  8.  Gar  Co,  and 
Cooper  MJg,  Co,  ▼.  Fergumm,  supra;  W.  U,  Td, 
Co.  ▼.  Texas,  105  U.  8.  460  ^:  1067);  W.  U. 
Td,  Co.  ▼.  Pendleton.  122  U.  8.  847  (80: 1187}. 

Mr.  T.  N.  McClellaA.  for  defendant  in 
error: 

The  State  is  entrusted  with  the  duty  of  creat- 
ing and  maintaining  all  those  internal  regula- 
tions which  are  necessair  for  the  preservation 
of,  and  the  prevention  of  injury  to,  the  rights 
of  others. 

Tiedeman,  lim.  Police  Powers,  §201;  Mayer 
:>fN.  T.  V.  MUn,  86  U.  8.  11  Pet  102  (9:  6IB); 
Ohu  Lung  v.  Freeman,  92  U.  8.  280  (28:  552). 

A  State  may  exercise  its  police  power  even 
though  in  doing  so  it  may  incidentally  operate 
upon  commerce. 

Munn  V.  lUinoU,  94  U.  8. 185  (24:  87);  Hanr 
nibal  d  St.  J.  R,  R,  Co,  ▼.  Husen,  96  U.  8.478 
(24:  581);  Patterson  v.  Kentucky,  97  U.  8. 504 
(24: 1116);  Mobile  County  y.  KimbaU,  102  U.  8. 
698  (26:  240);  Morgan's  La.  ifi  T,  R.  R,  ifi  8. 
8,  Co,  V.  Louisiana  Health  Bd,  118  U,  8.  455 
(80:287). 

If  there  is  no  6eld  for  the  exercise  of  police 
power,  the  state  legislation  will  be  held  inopera- 
tive and  void. 

Patterson  y.  Kentucky  and  Chy  Lungy,  Free- 
man, supra;  Hannibal  dtSt,J.  R,R.  Co.  y. 
Husen,  95  U.  8. 465  (24:  527). 

The  States,  in  the  absence  of  congressional 
legislation,  may  enact  laws  to  prevent  the  land- 
ing in  their  ports  of  the  pauper  and  criminal 
classes  * 

Mayor ^N,  Y,  v.  Miln,  86  U.  8. 11  Pet.  108 
(9: 648);  J2fckfer#o»  v.  Mayor  cf  N.  F.  92  U.  8. 
259  (28:  548);  People  v.  Oompcumie  OSnSrale 
Transatlant%mie,  107  U.  8.  59  (27:  888). 

Police  regulations  of  this  nature,  incidentally 
affecting  commerce,  have  been  sustained  by  tlie 
courts. 

McDonald  y, State,  81  Ala.  288;  Chicago  AN. 
W,  R,  Co,  y.  Fuller,  84  U.S.  17  WalL  660^: 
710);  Mobile  db  0.  R,  R,  Co,  v.  State,  SI  Miss. 
187;   Commonwealth  v.  Eastern  R,  R.  Co,  1(8 
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1ILUB.2H; People y. Boston  A  A,R,R  Co.  70TSI. 
Y.669;  R,R,Comrs,y.  Portland  d  CCent.  R.R. 
Co,  68  Me.  269;  Davidsony,  StaU,  4  Tex.  App. 
545;  Tiedeman,  Lhn.  Police  Powers,  g  194; 
Cooley,  Const  Lim.  5th  ed.  579.  et  seq. 

State  quarantine  laws  do  not  derive  their  va* 
lidity  from  their  adoption  by  Congress. 

Mobile  County  v.  Kimball,  supra;  Cooley  r. 
Board  of  Wardens,  58  U.  8.  12  How.  299  (18; 
996):  Morgan's  La.  d  T.  R,  R.  AS,  S  Co.  v. 
Louisiana  Health  Bd.  supra. 

This  law  is  to  be  tested  by  its  terms  as  tbev 
are.  and  not  by  what  it  might  have  contained. 

Tick  Wo.  V.  Hopkins,  118  U.S.  B71  (80;  226). 

Mr.  Justice  Matthews  delivered  the  opinion 
of  the  court: 

The  grant  of  power  to  Congress  in  the  Con- 
stitution to  regulate  commerce  with  foreign 
Nations  and  among  tbe several  States,  it  is  con-  l^ « ^  j 
ceded,  is  paramount  over  dl  legislative  powers 
which,  in  consequence  of  not  having  been 
granted  to  Congress,  are  reserved  to  the  States. 
It  follows  that  any  legislation  of  a  State,  al- 
though in  pursuance  of  an  acknowledged 
power  reserved  to  it,  which  conflicts  with  the 
actual  exercise  of  the  power  of  Congress  over 
the  subject  of  commerce,  must  give  way  before 
the  supremacy  of  tbe  national  authority.  As 
the  regulation  of  commerce  may  consist  in  ab- 
staining from  prescribing  positive  rules  for  its 
conduct,  it  cannot  always  be  said  that  the  power 
to  regulate  is  dormant  because  not  affirmatively 
exercised.  And  when  it  is  manifest  Uiat  Con- 
gress intends  to  leave  that  conmieroe,  which  is 
subject  to  its  lurisdiction,  free  and  unfettered 
by  any  positive  regulations,  such  intention 
would  be  contravened  by  state  laws  operating 
as  regulations  of  commerce  as  much  as  though 
these  had  been  expressly  forbidden.  In  such 
cases,  the  existence  of  the  power  to  regulate 
conmieroe  in  Congress  has  been  construea  to  be 
not  only  paramount  but  exclusive,  so  as  to 
withdraw  the  subject  as  the  basis  of  legislation 
altogether  from  the  States. 

There  are  many  cases,  however,  where  the 
acknowledged  powers  of  a  State  may  be  exerted 
and  applied  in  such  a  manner  as  to  affect  foreign 
or  interstate  conunerce  without  being  intended 
to  operate  as  commercial  regulations.  If  tlieir 
operation  and  application  in  such  cases  regulate 
such  commerce,  so  as  to  conflict  with  the  reg- 
ulation of  the  same  subject  by  Ck>ngre8s,  either 
as  expressed  in  positive  laws  or  implied  from  tbe 
absence  of  legislation,  such  legislation  on  the 
part  of  the  State,  to  the  extent  of  that  conflict, 
must  be  regarded  as  annulled.  To  draw  the 
line  of  interference  between  the  two  flelds  of 
Jurisdiction,  and  to  deflne  and  declare  the  in- 
stances of  unconstitutional  encroachment.  Is  a 
Judicial  question  often  of  much  difficult*,  the 
solution  of  which,  perhaps,  is  not  to  be  found 
in  any  single  and  exact  rule  of  decision.  Some 
ffenenil  lines  of  discrimination,  however,  have 
been  drawn  in  varied  and  numerous  decisions 
of  this  court  It  has  been  uniformly  held,  for 
example,  that  the  States  cannot  by  legislation 
place  biirdens  upon  commerce  with  foreign  rAVAi 
Nadons  or  amonc  the  several  States.  "But  t«««J 
upon  an  examination  of  the  cases  in  which  they 
were  rendered,"  as  was  said  in  Sherlock  y.  Al- 
ling,  98  U.  8. 99,  102  [28:819.  820],  **  it  will  be 
fo  ind  that  Ihe  legislation  adjudged  invalid  im- 
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posed  a  tax  npon  some  iostmineiit  or  subject  of 
commerce,  ^r  exacted  a  license  fee  from  parties 
«Dgaffed  iu  i  ommerdal  pursuits,  or  created  an 
imp^iment  to  the  free  nayigation  of  some 
public  waters,  or  prescribed  conditions  in  ac- 
cordance with  which  commerce  in  particular 
articles  or  between  particular  places  was  re- 
quired to  be  conducted.  In  all  the  cases  the 
l^^lation  condenmed  operated  directly  upon 
commerce,  either  by  way  of  tax  upon  its  busi- 
ness, license  upon  its  pursuit  in  particular 
channels,  or  conditions  for  carrying  it  on. "  In 
that  case  it  was  held  that  a  Statute  of  Indiana, 
giying  a  right  of  action  to  the  personal  repre- 
sentatives of  the  deceased  where  his  death  was 
caused  by  the  wron^ul  act  or  omiflsion  of 
another,  was  applicable  to  the  case  of  a  loss  of 
life  occasioned  by  a  collision  between  steam- 
boats navigating  the  Ohio  River  engaged  in  in- 
terstate commerce,  and  did  not  amount  to  a 
regulation  of  commerce  in  violation  of  the 
Constitution  of  the  United  States.  On  this 
point  the  court  said,  p.  108  [8201:  "  General 
legislation  of  this  kind,  prescribing  the  liabil- 
ities or  duties  of  citizens  of  a  State,  without 
distinction  as  to  pursuit  or  calling,  is  not  open 
to  any  valid  objection  because  it  may  affect 
persons  engaged  in  foreign  or  interstate  com- 
merce. Objection  might,  with  equal  propri- 
ety, be  urged  against  legislation  prescribing  the 
form  in  wmdi  contracts  shall  be  authenticated, 
or  property  descend  or  be  distributed  on  the 
death  of  its  owner,  because  applicable  to  the 
contracts  or  estates  of  persons  engaged  in  such 
commerce.  In  conferring  upon  Congress  the 
regulation  of  commerce,  it  was  never  intended 
to  cut  the  States  off  from  legislating  on  all  sub- 
jects relating  to  the  health,  life  and  safety  of 
their  citizens,  though  the  legislation  might  in- 
directly affect  the  commerce  of  the  country. 
Legislation,  in  a  great  variety  of  ways,  mav 
affect  commerce  and  persons  engaged  in  it 
without  constituting  a  regulation  of  it  within 
the  meaning  of  the  Constitution.  •  •  •  And  it 
may  be  said,  generally,  that  the  legislation  of  a 
State,  not  directed  against  conunerce  or  any  of 
its  regulations,  but  relating  to  the  rights,  duties 
and  liabilities  of  citizens,  and  only  indirectly 
and  remotely  affecting  the  operations  of  com- 
merce, is  01  obli{;atory  force  upon  citizens 
within  its  territonal  jurisdiction,  whether  pn 
land  or  water,  or  engaged  in  commerce,  foreign 
or  interstate,  or  in  any  other  pursuit"  In  tlmt 
case  it  was  admitted,  in  the  opinion  of  the 
court,  that  Congress  might  legislate,  under  the 
power  to  regulate  commerce,  touching  the  liabil- 
ity of  parties  for  marine  torts  resulting  in  the 
death  of  the  persons  injured,  but  that,  in 
the  absence  of  such  legislation  by  Congress,  the 
statute  of  the  State,  giving  such  right  of  action, 
constituted  no  encroachment  upon  the  com- 
mercial power  of  Congress,  although,  as  was 
also  said,  p.  108  [820],  "  It  is  true  that  the 
commercial  power  coiiferred  by  the  Constitu- 
tion is  one  without  limitation.  It  autiiorizes 
legislation  with  respect  to  all  the  subjects  of 
foreign  and  interstate  commerce,  the  persons 
engaged  in  it,  and  the  instruments  by  which  it 
is  carried  on." 

The  Statute  of  Indiana  held  to  be  valid  in  that 
case  was  an  addition  to  and  an  amendment  of 
the  general  body  of  the  law  previously  existing, 
and  in  force,  regulating  the  relative  rights  and 
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duties  of  persons  within  the  Jurisdiction  of  the 
State,  and  operating  upon  them,  even  when 
engaged  in  the  busineas  of  interstate  commerce. 
This  general  system  of  law,  subj^  to  be  mod- 
ified by  state  legislation,  whether  consisting  in 
that  customary  law  which  prevails  as  the  com- 
mon law  of  the  land  in  each  State,  or  as  a  code 
of  positive  provisions  expressly  enacted,  is  nev- 
ertneless  the  law  of  the  State  in  whidi  it  is  ad- 
ministered, and  derives  all  its  force  and  effect 
from  the  actual  or  presumed  exercise  of  its  leg- 
islative power.  It  does  not  emanate  from  the 
authority  of  the  national  government,  nor  flow 
from  the  exercise  of  any  legislative  powers 
conferred  upon  Congress  by  the  Constitution  of 
the  United  States;  nor  can  it  be  implied  as  ex- 
isting by  force  of  any  other  legislative  authority 
than  that  of  the  several  States  in  which  it  is 
enforced.  It  has  never  been  doubted  but  that 
this  entire  body  and  system  of  law,  regulating 
in  general  the  relative  rijj^hts  and  duties  of  per- 
sons within  the  territorial  jurisdiction  of  the 
State,  without  regard  to  their  pursuits,  is  sub- 
ject to  change  at  the  will  of  the  Legislature  of 
each  State,  except  as  that  will  mav  be  restrained 
by  the  Constitution  of  the  United  States.  It  \a 
to  this  law  that  persons  within  the  scope  of  its 
operation  look  for  the  definition  of  their  rights 
and  for  the  redress  of  wrongs  committed  upon 
them.  It  is  the  source  of  iUJ  those  relative  ob- 
ligations and  duties  enforceable  by  law,  the  ob- 
servance of  which  the  State  un<]ertakes  to  en- 
force as  its  public  policy.  And  it  was  in  con- 
templation of  the  continued  existence  of  this 
separate  system  of  law  in  each  State  that  the 
Constitution  of  the  United  States  was  framed 
and  ordained  with  sudi  legislative  powers  as  are 
therein  granted  expressly  or  by  reasonable  im- 
plication. 

It  is  among  these  laws  of  the  States,  there- 
fore, that  we  find  provisions  concemW  Uie 
rights  and  duties  of  common  carriers  of  per- 
sons and  merchandise,  whether  by  land  or  by 
water,  and  the  means  authorized  by  which  in^ 
juries  resulting  from  the  failure  properly  to 
perform  their  obligations  may  be  either  pre- 
vented or  redressed.  A  carrier  exercising  his 
calling  within  a  particular  State,  although  en- 
gaged in  the  busmess  of  interstate  commerce, 
b  answerable  according  to  the  laws  of  the 
State  for  acts  of  nonfeasance  or  misfeasance 
committed  within  its  limits.  If  he  fail  to  de- 
liver goods  to  the  proper  consignee  at  the  right 
time  or  place,  he  is  liable  in  an  action  for  dam- 
ages unaer  the  laws  of  the  State  in  its  courts; 
or  if  by  negligence  in  transportation  he  inflicts 
injury  upon  the  person  of  a  passenger  brought 
from  another  State,  a  right  of  action  for  the 
consequent  damage  is  given  by  the  local  law. 
In  neither  case  would  it  be  a  defense  that  the 
law  giving  the  right  to  redress  was  void  as  be- 
ing an  unconstitutional  regulation  of  com- 
merce by  the  State.  This,  indeed,  was  the 
very  point  decided  in  Sherlock  v.  AUing,  above 
ciUni.  If  it  is  competent  for  the  State  thus  to 
administer  justice  according  to  its  own  laws 
for  wrongs  done  and  injuries  suffered,  when 
committed  and  inflicted  bv  defendants  while 
engaged  in  the  business  of  interstate  or  foreign 
commerce,  notwithstanding  the  power  over 
those  subiects  conferred  upon  Congress  bv  the 
Constitution,  what  is  there  to  forbid  the  State, 
in  the  further  exercise  of  the  same  jurisdic- 
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tion,  to  prescribe  the  precautions  and  safe- 
f^iards  foreseen  to  be  necessary  and  proper  to 
nrcvent  bv  anticipation  those  wrongs  and  in- 
juries whicb,  after  they  have  been  inflicted,  it 
18  admitted  the  State  has  power  to  redress  and 
punish?  If  the  State  has  power  to  secure  to 
passengers  conveyed  by  common  carriers  in 
their  vehicles  of  transportation  a  right  of  ac- 
tion for  the  recovery  of  damages  occasioned 
by  the  negligence  of  the  carrier  In  not  provid- 
ing safe  and  suitable  vehicles,  or  employes  of 
sufficient  skill  and  knowledge,  or  in  not  prop- 
erly conducting  and  managing  the  act  of  trans- 
portation, why  may  not  the  State  also  impose, 
on  behidf  of  the  public,  as  additional  means 
of  prevention,  penalties  for  the  nonobser^ance 
of  these  precautions?  Whv  maj[  it  not  define 
and  declare  what  particular  things  sball  be 
done  and  observed  by  such  a  carrier,  ii  ::rder 
to  insure  the  safety  of  the  persons  and  chirgs 
he  carries,  or  of  tne  persons  and  property  of 
others  liable  to  be  afTected  by  them^ 

It  is  that  law  which  defines  who  are  or  may 
be  common  carriers,  and  prescribes  the  means 
tliey  shall  adopt  for  the  safety  of  that  which  is 
committed  to  their  charge,  and  the  rules  ac- 
cording to  which,  under  varying  conditions, 
their  conduct  shall  be  measured  and  judged, 
which  declares  that  the  common  carrier  owes 
the  duty  of  care,  and  what  shall  constitute  that 
negligence  for  which  he  shall  be  responsible. 

But  for  the  provisions  on  the  subject  found 
in  the  local  law  of  each  State,  there  would  be 
no  legal  obligation  on  the  part  of  the  carrier, 
whether  ex  eontraetu  or  ex  delicio,  to  those  who 
employ  him;  or  if  the  local  law  is  held  not  to 
api^y  where  the  carrier  is  en^piged  in  foreign 
or  interstate  commerce,  then,  m  the  absence  of 
laws  passed  by  Congress  or  presumed  to  be 
adopted  by  it.  there  can  be  no  rule  of  decision 
based  upon  rights  and  duties  supposed  to  grow 
out  of  tne  relation  of  such  carriers  to  the  pub- 
lic or  to  individuals.  In  other  words,  ii  the 
luw  of  the  particular  State  does  not  govern 
that  relation,  and  prescribe  the  rights  and  du- 
ties which  it  implies,  then  there  is  and  can  be 
no  law  Uiat  does  until  Conffress  expressly  sup- 
plies it,  or  is  held  by  implication  to  have  sup- 
plied it,  in  cases  within  its  jurisdiction  over 
foreign  and  interstate  commerce.  The  failure 
of  Congress  to  legislate  can  be  construed  only 
as  an  intention  not  to  disturb  what  already  ex- 
ists, and  is  the  mode  by  which  it  adopts,  for 
cases  within  the  scope  of  its  power,  the  rule  of 
the  state  law,  which  until  displaced  covers  the 
lublect 

There  is  no  common  law  of  the  United  States, 
in  the  sense  of  a  national  customarv  law,  dis- 
tinct from  the  common  law  of  England  as 
adopted  by  the  several  States  each  for  itself, 
applied  as  its  local  law,  and  subject  to  such  al- 
teration as  may  be  provided  by  its  own  stat- 
utes. WheaUm  v.  Peters,  88  U.  S.  8  Pet.  591 
[8: 1055].  A  determination  in  a  given  case  of 
what  that  law  is  may  be  different  in  a  court  of 
the  United  States  from  that  which  prevdls  in 
the  judicial  tribunals  of  a  particular  State. 
This  arises  from  the  circumstance  that  the 
Courts  of  the  United  States,  in  cases  within 
their  jurisdiction,  where  they  are  called  upon 
to  administer  the  law  of  Uie  State  in  which 
they  sit  or  by  which  the  transaction  is  gov- 
erned, exercise  an  independent  though  concur- 
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rent  jurisdiction,  and  are  reauired  to  ascertain 

and  declare  Uie  law  aocoroinff  to  their  own 

udgment    This  is  iUustrated  oy  the  case  of 

:  r.  Cent.  KUCo.y,  Loekwood,Si  U.  8.  17 
Wall.  857  [21:827]  where  the  common  law  pre- 
vailing in  the  State  of  New  York,  in  reference 
to  the  liability  of  common  carriers  for  negli- 
gence, received  a  different  interpretation  from 
that  placed  upon  it  by  the  judicial  tribunals  ot 
the  State;  but  the  law  as  applied  was  none  the 
less  the  law  of  that  State. 

In  cases,  also,  arising  under  the  lex  meraUfh 
ria,  or  law  merchant,  by  reason  of  itsintemi- 
tional  character,  this  court  has  held  itself  less 
bound  by  the  decisions  of  the  state  courts  than 
in  other  cases.  Swift  v.  Tyeon,  41  U.  a  16 
Pet.  1  [10*  865];  Carpenter  v.  ProfidekceWa^' 
ington  Ins.  Ox  41  UT  S.  16  Pet  495^10:1044); 
Oaiee  ▼.  First  Nat.  Bank,  100  U.  &  280  [^: 
580];  Brooklyn,  0.  4b  N,  R.  IL  Co.  v.  Jfattond 
Bdnk  €f  the  RepuhUe,  102  U.  S.  14  [26:61]. 

There  is,  however,  one  dear  exception  to  the 
statement  that  there  is  no  national  conmion 
law.  The  interpretation  of  the  Constitution  of 
the  United  States  is  necessarily  influenced  by 
the  fact  that  its  provisions  are  framed  in  the 
language  of  the  English  common  law,  and  are 
to  M  read  in  the  li^^t  of  its  history.  The  code 
of  constitutional  and  statutory  constmction 
which,  therefore,  is  gradually  formed  by  the 
judnnents  of  this  court,  in  the  application  of 
the  Constitution  and  the  laws  and  treaties  made 
in  pursuance  thereof,  has  for  its  basis  ao  much 
of  the  conunon  law  as  may  be  implied  in  the 
subject,  and  oonstitates  a  common  law  resting 
on  national  authority.  MooreY.  U.  K.  91  U.  £ 
270  [28:846]. 

The  Statute  of  Alabama,  the  validity  of 
which  is  drawn  in  question  in  this  case,  does 
not  fall  within  this  exception.  It  would,  in- 
deed, be  competent  for  tk>njgreas  to  kftiaUte 
upon  its  subject  matter,  ana  to  prescriEe  the 
qualifications  of  locomotive  engineers  for  em- 
ployment by  caiTiers  engaged  m  foreign  or  in- 
terstate commerce.  It  has  legislated  upon  a 
similar  subject  l^  prescribing  the  qixajtfica- 

na       * 


tions  for  pilots  and  engineers  of  steam 
engaged  in  the  coasting  trade  and  navigaiing 
the  inland  waters  of  the  United  States  while 
engaged  in  commerce  among  the  States  (Rer. 
Stat  tit.  52,  §§  4899-4500);  and  such  leglsU- 
Uon  undoubtc^y  is  justified,  on  the  fl:roaiMl 
that  it  is  incident  to  the  power  to  legii&te  in- 
terstate commerce. 

In  Sinnot  v.  Davenport,  63  U.  S.  ^  How. 
227  [16:2431,  this  court  adjudged  a  law  of  the 
State  of  Alabama  to  be  unconstitutional — so 
far  as  it  applied  to  vessels  en^ged  in  faiterstate 
commerce— which  prohibit^  any  steamboat 
from  navigating  soy  of  the  waters  of  Uie  State 
without  compl^ng  with  certain  prescribed  con- 
ditions, inconsistent  with  the  Act  of  Congreaa 
of  February  17, 1798,  in  reference  to  the  en- 
rollment and  licensing  of  vessels  engaged  in 
the  coasting  trade.    In  that  case  it  was  said, 
p.  243  [247j:  "The  whole  commercial  marine 
of  the  country  is  placed  by  the  Oooatitutioo 
imder  the  regulation  of  Congress,  and  all  laws 
passed  by  that  body  in  the  regulation  of  naVi- 

rtion  and  trade,  whether  foreign  or  ooastwise, 
therefore  but  the  exercise  of  an  undlRHitea 
E>wer.  When,  therefore,  an  Act  of  tbe  Legia- 
ture  of  a  State  prescribes  a  r^golation  of  the 
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nbject  npamnt  to  andliiooiiitoteDt  with  the 
ftj^uJttioo  of  CoDgraM,  the  state  law  must  give 
wij.  iod  thia  withoat  regard  to  the  sooroe  of 
power  whence  the  State  I^gidataie  deriyed  its 


Tk  power  might  with  equal  authority  be 
cxerebed  in  prenoibiDg  the  qualificationa  for 
ioeoBocife  eogineera  employed  l^  railroad 
ooBpmiei  engaged  in  the  traiiaportation  of  pas- 
KB^  and  gooda  among  the  States,  and  in 
^  (te  CM  woiud  supersede  any  conflictmg  pro- 
pi  liBani  OB  the  same  subject  made  by  local  au- 
tkrity. 

Bsi  tbe  prorisions  on  the  subject  contained 
ii  te  Ststate  of  Alabama  under  consideration 
n  sot  iqniladons  of  interstate  commerce.  It 
kaaiBomcrio  cidl  them  such.  CoDsidered 
ii  ikensdres,  th^  are  parts  of  that  body  of 
thi  kxal  kw  which,  as  we  have  already  seen, 
pnperiy  ^Tems  the  relatioD  between  carriers 
of  pMauttra  and  merchandise  and  the  public 
wbo  em^oj  them,  which  are  not  displaced 
BttI  tbrf  eome  In  oooflict  with  express  enact- 
■cati  of  Congress  in  the  exercise  of  its  power 
over  oommeroe.  and  which,  until  so  displaced, 
aeDonfing  to  the  erident  intention  of  Congress, 
KBsb  as  the  law  coveming  carriers  in  the  dis- 
cteip  of  tibeir  obligations,  whether  engaged 
ii  Ik  pordy  intemafcommerce  of  the  State  or 
M  eovDerce  among  the  States. 

So  objection  to  the  statute,  as  an  impedl- 

MBl  10  the  free  transaction  of  commerce  among 

4>  Slates,  can  be  found  in  any  of  its  special 

\     fVfUona.    It  requires  that  every  locomotiye 

— heerahaD  have  a  license,  but  it  does  not 

the  number  of  persons  wbo  may  be  li- 

d  nor  prescribe  any  arbitrary  conditions 

tolhegnat    The  fee  of  $6  to  be  paid  by  an 

pipBc»t  for  hk  examination  is  not  a  proviBion 

fcriiiring  rerenue,  but  is  no  more  than  an 

^liftleDl  for  the  service  rendered,  and  cannot 

W  fwiiitjitJ  In  the  Ueht  of  a  tax  or  burden  up- 

vtaBsportatlofL    Toe  applicant  Is  requiroa, 

Man  nhtrinfaji  his  license,  to  satisfy  a  board 

^aamiaen  in  reference  to  his  knowledge  of 

medkanka,  his  skill  in  operating  a  lo- 

esglDe,  and  his  general  competency 

cngkeer;  and  the  board  before  issuing 

t  k  reiptlred  to  inoiiire  into  his  char- 

habits,  and  to  witbbold  the  license  if 

kkCooad  to  be  reckless  <^r  intemperate. 

Gotakly  H  k  the  duty  of  every  carrier, wheth- 

^opfM  In  tbe  domestic  commerce  of  the 

«r  k  iatcnlaae  commerce,  to  provide  and 

itoelf  with  locomotive  engineers  of  this 

dmcfiptiou,  competent  and  weU  quali- 

lad  and  aober;  anid  if,  by  reason  ofcare- 

k  tbe  aelection  of  an  cnrinecr  not  so 

f*slied,  kJoiT  or  loss  k  caused,  the  carrier, 

*  aariu  k  what  business  enga^,  k  respon- 

sUrHcordiDg  to  the  local  kw  admitted  to  gov- 

^  a  aach  casesL  in  the  absence  of  congrea- 


TW  tfaiaSe  Id  ciaeatlon  further  provides  that 
•ya^lfam  Bcgoscd  under  the  Act  shall  forfeit 
^■aoBBKlfai  aajtiJDefoondruilty.by  theboard 
^  •nattcn.  of  an  act  of  recklesmess,  careless- 
3»B  or  aerJigeooe.  whlk  running  an  engine, 
**  «keh  4uu^  to  person  or  property  k  done, 
'T«te^^  imtDcdiately  preceding  or  during 
^  ^ae  ha  k  tmgmgtd  m  running  an  engine  be 
•  a  mm  of  iBtozlcation;  and  the  board  k 
anted  to  feroko  and  cancel  the  license 


whenever  they  shall  be  satisfied  of  the  unfitness 
or  Incompetency  of  the  engineer  by  reason  of 
any  act  or  habit  unknown  at  the  time  of  hk 
examination,  or  acquired  or  formed  subsequent 
to  it.  The  eighth  section  of  the  Act  declares  that 
any  engineer  violating  its  provisions  shall  be 
ffullty  of  a  misdemeanor,  and  upon  conviction 
mflicts  upon  bkn  the  punishment  of  a  fine  not 
less  than  |50  nor  more  than  ftSOO,  and  also  that 
he  may  be  sentenced  to  hard  labor  for  the  coun* 
ty  for  not  more  than  rix  months. 

If  a  locomotive  engineer,  running  an  ensine, 
as  was  the  petitioner  in  thkca8e,ln  the  busi- 
ness of  transporting  passengers  and  gooda  be- 
tween Akbama  and  other  States,  shomd,  while 
in  that  State,  by  mere  negligence  and  reckless- 
ness in  operating  hk  engine,  cause  the  death  of 
one  or  more  passengers  carried,  he  might  cer- 
tainly be  held  to  answer  to  the  criminaTlawsof 
the  btate  if  they  decline  the  offense  in  such  a 
case  to  be  manslaughter.  The  power  to  pun- 
ish for  the  offense  after  it  k  copmiitted  cer- 
tainly includes  the  power  to  provide  penalties 
directed,  as  are  those  in  the  statute  in  question, 
against  those  acts  of  omission  which,  if  per- 
formed, would  prevent  the  commission  of  the 
larger  offense. 

It  k  to  be  remembered  that  railroads  are  not 
natural  highways  of  trade  and  commerce. 
They  are  artificial  creations;  they  are  construct- 
ed within  the  territorial  limits  of  a  State,  and 
by  the  authority  of  its  kws,  and  ordinarily  by 
means  of  corporations  exercising  their  fran- 
chises l^  limited  grants  from  the  State.  The 
places  where  they  may  be  located,  and  the  plans 
according  to  which  they  must  be  constructed, 
are  presoibed  by  the  legisktion  of  the  State. 
Their  operation  requires  the  use  of  instruments 
and  agencies  attcnaed  with  special  risks  and  [4821 
dangers,  the  proper  management  of  which  in- 
volves peculiar  knowledge,  training,  skill,  and 
care.  The  safety  of  the  public  in  person  and 
property  demands  the  use  of  specific  guards  and 
precautions.  The  width  of  the  gauge,  the 
character  of  the  grades,  the  mode  of  crossing 
streams  by  culverts  and  bridces,  the  kind  of 
cuk  and  tunnels,  the  mode  of  crossing  other 
highways,  the  placing  of  watchmen  and  signals 
at  points  of  special  danger,  tlio  rate  of  n)eedat 
stations  audturough  villages,  towns,  ana  cities, 
are  all  matters  naturally  and  peculiarly  within 
the  provisions  of  that  kw  from  the  authority 
of  which  these  modem  highways  of  commerce 
derive  their  exktence.  The  rules  prescribed 
for  their  constructton  and  for  their  management 
and  operation,  designed  to  protect  persons  and 
property,  otherwise  endangered  by  their  use, 
are  strictly  within  the  limits  of  the  local  kw. 
They  are  not  per  96  regulations  of  commerce; 
it  k  only  when  they  operate  as  such  In  the  cir- 
cumstances of  thdr  application,  and  conflict 
with  the  expressed  or  presumed  will  of  Ck)n- 
mss  exertea  on  the  same  subject,  that  they  can 
be  required  to  give  way  to  the  supreme  author- 
ity ox  the  Constitution. 

In  conclusion  we  find,  therefore:  first,  that 
the  Statute  of  Alabama,  the  validity  of  which 
k  under  consideration,  k  not,  conslaered  In  its 
own  nature,  a  regulation  of  interstate  com- 
merce, even  when  applied  as  In  the  case  under 
consideration;  seconaly,  that  it  k  properly  an 
act  of  legislation  within  the  scope  of  the  ad- 
mitted power  reserved  to  the  States  toregukte 
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the  relathre  rights  and  duties  of  persons  bdng 
and  acting  within  its  territorial  Jorisdiction,  in- 
tended to  operate  so  as  to  secure  for  the  pub- 
lic safety  of  person  and  property;  and,  thirdly, 
that,  so  &r  as  it  aifects  transactions  of  com- 
merce amone  the  States,  it  does  so  only  indirect- 
ly, inddentiQly,  and  remotely,  and  not  so  as  to 
burden  or  impede  them;  and,  in  the  iMuticu- 
lars  in  which  it  tonches  those  transactions  at 
all,  it  is  not  in  conflict  with  any  express  enact- 
ment of  Congress  on  the  subject,  nor  contrary 
to  any  intention  of  Congress  to  be  presumed 
from  its  silence. 

For  these  reasons,  we  hold  this  statute,  so 
far  as  it  is  alleged  to  contravene  the  Constitu- 
tion of  the  Umted  States,  to  be  a  valid  law. 

J%e  judffmerU  cf  the  Supreme  Court  €f  Ala- 
bama i$  therrfcre  affirmed, 

Mr.  JuitUe  Bradley  dissented. 


KING  IRON  BRTOGE  AND  MANUPAOT- 
TIRING  COMPANY,  Plff.  in  JBrr., 

COUNTY    OP   OTOE,    STATE   OP  NE- 
BRASKA. 

(See  8.  a  Beport«%  ed.  tfMSU 

Statute  of  Limitatiane  doee  net  appt^  te  caunUif 

atuw6r» 


1.  In  Nebraskm  the  Statute  of  Limitations  of  live 
yean  does  not  nm  aaminst  aoonnty  warranto 

2.  Tbe  oanse  of  action  upon  sueh  warrant  did  not 
aocme  when  the  paymenf  was  refused. 

8.  In  an  aotAonio  recover  the  amount  due  upon 
warrants  of  a  county,  an  answer  that  the  causes 
of  actkm  did  not  acorae  wtthtn  five  yeans  next  be- 
fore the  commeooement  of  the  suit  does  not  state 
facts  sufficient  to  constitute  a  defense. 

[No.  1164.1 
Submitted  Dee,  tS,  18S7.  Decided  Jan,  30, 1888. 

r TERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska,  to  re- 
view a  Judgment  in  favor  of  the  County,  in  an 
action  against  the  County  of  Otoe  to  recover 
upon  warrants  issued  by  it  Judgment  reteretd. 

The  facts  are  stated  in  the  <^inion. 

lieetre.  N.  S.  Harwood  and  John  H. 
Ames*  for  plaintiff  in  error: 

When  commissioners  act  judicially,  their  de- 
cision is  a  Judgment  binding  upon  tiie  county. 

Bteu:erY.  (Hoe  County,  1  Web.  878. 

A  countv  warrr.nt  is  in  no  sense  a  contract, 
but  is,  as  the  court  says  In  Union  Paeifie  R.  JR. 
Co,  V.  Bujfato  County,  9  Neb.  449,  a  mere  cer- 
tificate of  indebtedness. 

Cfiapman  v.  Douglae  County,  107  U.  S.  848 
(27: 378). 

The  interpretation,  within  the  JuriMliction  of 
a  Slate,  of  a  load  law  becomes  a  part  of  that 
l:iw«  as  much  as  if  incorporated  in  the  body  of 
it  by  the  Ijegislature. 

Cftiisty  V.  Pridgeon,  71  U.  8.  4  Wall.  190 
08:322). 

A  law  of  the  Confederate  Congress  if  adopted 
and  enforced  as  a  law  of  one  of  the  States 
should  be  deemed  a  law  of  that  State. 

F(rrd  V.  Suryet,  97  U.  S.  594  (24:1018). 


The  con8tnicti<ni  put  m)on  the  statute  of  a 
State  by  the  courts  of  that  ^ate  will  be  followed, 
although  tiie  suit  upon  the  liability  created  by 
it  be  brought  in  another  State. 

FtaA  V.  Conn,  109  U.  a  871  (27:900). 

Mr.  JoAm  C.  Watson*  for  defendant  in 
error: 

The  Statute  of  Limitations  befi;ins  to  nm 
against  a  county  warrant  wlien  it  &  presented 
to  the  proper  authority,  and  indorsed  '*Not  paid 
for  want  of  funds." 

Carpenter  Y.  Dietriet  Tup.  of  Union,  58  Iowa, 
885. 

Where  a  town  deiic  has  duly  paid  an  order, 
and  is  entitled  to  credit  for  it  at  his  next  settle- 
ment, the  Statue  of  Limitations  begins  to  nm 
at  the  date  of  such  settlement 

Dewev  v.  Line,  57  Iowa,  235;  Preecott  ▼.  Gen- 
mr,  84  Iowa,  175. 

The  Statute  of  Limitations  is  well  pleaded. 

King IronBridgedb Mfg.  Co.  v.  Otoe  County, 
27  FW.  Rep.  800. 

Statutes  of  Limitation  are  statutes  of  repose. 

Hurley  v.  Cox^  9  Neb.  280;  LeUon  v.  Kenyan, 
81  Kan.  801;  TaylorY.  iff&»,  5Ean.  499;  Ekier 
Y.  Dyer,  26  Kan.  604. 

The  Statute  of  Limitations  runs  for  or  against 
counties  in  the  same  manner  as  it  does  for  and 
against  individuals. 

Wood,  lam.  Actions,  §  68,  p'.  98;  St.  Ckariee 
Oomn^  V.  Powell,  22  Mo.  525;  Etane  v.  Erie 
County,  66  Pa.  222;  Baker  v.  Jotineon  County, 
88  Iowa,  151;  Armstrong  y.  Dalton ,  4  Dcv.  L 
568;  Lancaster  CountyY.  BnnthaU,  29  Pa.  3a 

Mr.  Ckirf  JueticeWeJte  delivered  the  <^^ 
ion  of  Uie  court: 

This  suit  was  brought  to  recover  the  amount 
due  upon  two  warrants  of  the  County  of  Otoe, 
one  dated  October  9, 187b  lor  il,605.00,  and  the 
other,  for  the  same  amount,  dated  January  9, 
1879.  The  petition  contains  two  counts,  one 
of  which,  upon  the  warrant  dated  October  9, 
1878,  is  as  follows: 

'Tor  a  second  cause  of  action  plaintiff  say» 
that  at  Nebraska  C^ty,  the  county  seat  of  Otoe 
County,  Nebraska,  on  the  8th  dav  of  October, 
1878,  sEiid  County  being  then  Justly  indebted  to 
one  Z.  King  in  the  sum  of  $1,605.00,  which 
indebtedness  was  at  that  time  due  and  unpaid, 
the  board  of  county  coromissioneTS  of   said 
County  then  being  reeularly  in  session,  did 
audit,  find,  allow,  adjuage,  and  determine  that 
there  was  due  the  said  Z.  King,  in  the  premises, 
from  said  County  the  sum  of  $1,605.(X>;  to  be 
paid  on  account  of  the  said  sum  of  $l,605.00and 
thereupon  the  said  board  of  county  commis- 
sioners  did  allow,  draw,  and  issue  to  the  said  Z. 
King  certain  warrants  of  said  County,  nam- 
bend  622,  dated  October  9, 1878,  signed  by 
Frederick  Beyschlay,  who  was  then  chairman 
of  the  mid  hoard  of  coun^  comroiaioners, 
countersigned  by  C.  MacCuaig,  County  Clerk 
of  said  County  of  Otoe,  and  attested  by  the  seal 
of  said  County,  which  commanded  said  treas- 
urer to  pay  to  said  Z.  King,  or  order,  the  som 
of  $1,605.00  outof  theeeneralfundand  charge 
to  the  account  of  the '  Special  Bridge  Fund;*  a 
copy  of  which  warrant,  with  all  the  Indoise- 
ments  thereon,  is  hereto  attached,  marked  £x- 
hibit  'B.' 

"Plaintiff  further  says  that  on  the  28d  dxw  d 
October,  1878,  said  warrant   was  by    said  2. 
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Dif  picKnted  to  the  countj  treaeorer  and 

5jMt  tberaon  demanded.  The  same  was 
■Id  tRMorer  indorsed  'Not  paid  for  want 
tmk.*  Afterwards  the  same  said  warrant 
vM^  OBtbe  Mlh  day  of  December,  1878,  regis- 
tend  for  ptymcDt,  nombered  on  the  regiiiter 

''PbiBtiif  farther  sajstliat  subsequent  there- 
to, bit  prior  to  the  commencement  of  this  ao- 
tioi,tk  Hid  warrant  was  by  said  Z.  King,  for 
inliiibleoonsideraUon,  sold,  transferred,  and 
Jcfirend  to  the  plaintiff,  who  is  the  lawful 
bfltdffasd  owner  thereof;  that  no  part  of  said 
vmstbaibeen  paid  hv  the  treasurer  of  said 
Onolyorbj  anTonein  its  behalf,  either  to  said 
I  Dog  or  to  Inis  plaintiff,  or  to  any  person 


"Pkintiir  farther  says  that  Z.  King  was  at 
•ie  tine  liid  warrant  was  issued  and  still  is  a 
dtbn  and  resident  of  the  State  of  Ohio,  re- 
^diif  at  Clereland,  Ohio,  and  president  of  the 
pUBUra  Oompany. 

"That  aaid  defendant  has  at  all  times  neg- 
tatd  aad  now  does  neglect  and  refuse,  by 
1*^  of  tbe  taxes  or  otherwise,  to  pay  or  to  pro- 
vac  for  tbe  payment  of  said  warrant  or  any 
pa  tbereof,  and  there  is  now  due  the  said 
yWttiff  thereon  the  sum  of  $1,606.00  and  ten 
pBroBotiniereat  thereon  from  the  28d  day  of 
(>A»ber,  ItTTS.- 

TW  other  ooant  was  in  the  same  general 
jpyoo  the  other  warrant,  but  allcTOg  its 
^BCiuuit  for  payment  Januaiy  15,  1879. 

The  answer  set  up  as  a  defense  tbatthecauses 
«i^oa  did  not  accrue  within  five  years  next 
Man  the  commencement  of  the  suit 

Tb  tUa  a  demurrer  was  filed  upon  the  ground 
M  the  snswer  did  notstate  facU  sufficient  to 
Mkatt  a  defeoee,  and  "that  by  the  statutes 
if^chnakA  and  the  construction  given  there- 
■v  by  the  court  of  Nebraska  the  statute  doM 
■*Jis a^iiiMt a  county  warrant." 

Thii  dcBarrer  was  overruled,  and  judgment 
P^  for  the  County.  To  reverse  that  Judg- 
***thia  writ  of  error  was  brought,  the  amount 
^■sil  lo  be  due  oo  the  warrants  being  more 
aaalTdOO. 

TW  statute  of  Limitations  relied  on  is  seo- 
>«  14  of  the  Code  of  Civfl  Procedure,  Comp. 
^^«JM81,  PL  682,  as  follows: 

''whbiB  five  years  an  action  upon  a  specialty 
^^  yecmcut,  contract,  or  promise  in  writ- 
■f  «  wwto  judgment.'' 
•  IchnsKa  at  the  time  these  warrants  were 
^**ths  boanl  of  county  conmiissioners  was 
Ac^iaalug  body  of  the  county.    Gen.  Stat. 
^  Wa.  p.  na,  chap,  is,  g  2.    This  board 
'-*  pv*cr   **io   examine    and  settle  all  ac- 
of  the  receipts  and  expenditures  of  the 
•  aad   allow   all  accounts  chargeable 
the  ooontr;  and,  when  so  settled,  coun- 
ts OMT  be  issued  therefor  as  provided 
iLfJA,     "The  commissioner,  whose 
»  expires  within  one  year,  shall  be 
d  the  board  for  that  year,  and  he 
_  I  an  wrarrants  on  the  treasurer  for 
**<7  to  be  paid  out  of  the  county  treasury. 
*^  wvimou  aball  be  countersigned  by  the 

7dsffk,  aiad  sealed  with  the  county  seal" 
Ml  **Anj  person  who  shall  be  ag- 
f^Mhy  say  derlainn  of  the  board  of  coun^ 
j^VHMaen,  may  appeal  from  the  decision 
■^hoBVd  tPtbe  distrtct  court  of  the  same 


county."  /d.  g  84.  "  Sach  derk  shall  not  is- 
sue any  county  warrant  unless  ordered  by  the 
board  of  commissioners  authorizing  the  same; 
and  every  such  warrant  shall  be  numbered  con* 
secutively  as  allowed  from  the  first  day  of  Jan* 
nary  to  the  thirty-first  day  of  December  in  each 
year,  and  the  date,  amount,  and  number  of  the  [4627 
same,  and  the  name  of  the  person  to  whom  it  is 
issued,  shall  be  entered  in  a  book  called  'War- 
rant Book,'  to  be  kept  by  the  clerk  in  his  office 
for  that  purpose."  Id,  g  40.  "All  warrants 
issued  by  the  board  of  county  commissioners 
shall,  upon  being  presented  for  payment,  if 
there  is  not  suffioent  fimds  in  the  treasury  to 
pay  the  same,  be  indorsed  bv  the  treasurer,  *Not 
paid  for  want  of  fimds,' and  the  treasurer  shiUl 
also  indorse  thereon  the  date  of  such  presenta- 
tion and  sign  his  name  thereto.  Warrants  so 
indorsed  shall  draw  interest  from  the  date  of 
such  indorsement,  at  the  rate  of  ten  per  cent 
per  annum  until  paid."    Id,  g  54. 

Another  statute  provided  that  "All  warrants 
upon  the  state  treasurer,  the  treasurer  of  any 
county,  or  any  municipal  corporation  therein 
shall  be  paid  in  the  order  of  their  presentation 
therefor.^'  Gen.  Stat.  Neb.  1878,  801,  chap. 
65,  §  1.  "It  shall  be  the  duty  of  any  such 
treasurer,  upon  the  payment  of  a  fee  of  ten 
cents  by  the  holder  of  any  warrant,  or  by  any 
person  presenting  the  same  for  registration,  m 
the  presence  of  such  person,  to  enter  such  war- 
rant in  his  'warrant  register,'  for  payment  in 
the  order  of  presenting  for  registration,  and 
upon  every  warrant  so  registered,  he  shall  in* 
dorse  'registered  for  payment,'  with  the  date  of 
such  renstration,  and  shall  sign  such  indorse- 
ment; Provided,  That  nothing  in  this  Act  shall 
be  construed  to  require  the  holder  of  any  war* 
rant  to  register  the  same;  but  such  warrant  may 
be  presented  for  payment  and  indorsed  '  Pre- 
sented and  not  paid,  for  want  of  fimds,'  and 
shall  draw  interest  from  the  date  of  such  pr^ 
sentation,  as  now  provided  by  law."    Id.  8. 

In  a  suit  upon  a  county  warrant  issued  un- 
der statutes  not  materially  different  from  these, 
the  Supreme  Court  of  Nebraska,  while  holding 
that  a  Statute  of  Limitations  substantially  like 
that  above  quoted  applied  to  actions  where 
counties  or  otner  municipal  corporations  were 
parties  as  well  as  to  those  between  private  per* 
sons,  said:  "But  these  warrants  ao  not,  nor 
was  it  the  intention  of  the  Legislature  that  they 
should,  fall  within  the  operation  of  this  Act. 
When  a  demand  or  claim  against  a  county  is 
presented  to  the  commissioners  for  settlement, 
they  hear  the  proofs  and  determine  whether  it 
is  one  which  tne  county  is  bound  to  pay,  and  [^63] 
the  amount  due  thereon.  In  this  they  act  iu* 
dicially,  and,  within  the  scope  of  the  authority 
conferred  on  them,  their  decision  is  a  judgment 
binding  upon  the  county.  If  they  decide  in 
favor  of  the  claimant,  an  order  is  drawn  on  the 
treasurer  for  the  amount,  designating  the  fund 
out  of  which  it  is  to  be  paid.  If  there  is  money 
in  the  treasury  belonging  to  the  fund  against 
whicb  it  is  to  be  drawn,  not  otherwise  appro- 
priated, it  is  the  duty  of  the  treasurer  to  pay 
the  warrant:  Imt  if  there  be  none,  he  must  in- 
dorse upon  it  the  fact  of  its  presentation,  and 
nonpayment  for  want  of  funds;  and  the  holder 
must  wait  for  his  money  until  such  time  as  it 
can  be  raised  through  the  means  which  the 
LegisUture    provides  for  the  collection    of 
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raised,  or  at  leut  mifflclent  time  Las  elapsed 
-enable  the  county  to  levy  and  collect  It  In  the 
mode  provided  In  the  revenue  laws."  Then, 
After  referring  to  certain  Btatul«s,  which  It  was 
thought  ^owed  that  the  limitation  Act  did  not 
tpplj  to  auch  wananta,  the  opinion  proceeds: 
"From  these  as  well  aa  numerous  otlier  enact- 
menta  of  the  Legislature  that  might  be  cited,  I 
have  reached  the  concloaion  that  the  plea  of 
the  Statute  of  Limitations  cauDOt  be  success- 
fullj  made  against  tbese  warrants,  and  that 
-whenever  It  can  be  shown  that  the  funds  have 
been  collected  oiit  of  whichit  can  be  paid,  or 
sutflcient  time  has  been  given  to  do  so  in  the 
mode  pointed  out  in  the  statutes,  tbeirp^ment 
may  be  demanded,  and,  if  refused,  legall; 
coerced.  •  •  •  Whoever  deals  with  a  coun- 
ty and  talies  In  payment  of  his  demand  a  war- 
rant in  tbe  chaiaciei  of  these,  no  time  of  pay- 
ment being  fixed,  does  so  under  the  Implied 
agreement  that  If  there  be  no  funds  In  tbelreas- 
uiyoutof  whichitcanbesatlsfied,  he  will  wait 
until  tbe  money  can  be  raised  in  the  ordinary 
mode  of  collecting  such  revenues.  He  Is  pre- 
sumed to  act  with  reference  to  the  actual  con- 
dition of  tbe  laws  regulatlngaod  cont'^lling 
the  business  of  tbe  couoty.  He  cannot  be  per- 
mitted, Immediately  upon  the  receipt  3t  such 
warrant,  to  resort  to  the  courts  to  enforce  pay 
meat  by  judgment  and  execution,  witbout  re- 
gard to  the  condition  of  the  treaaury  at  the  time. 
or  tbe  laws  by  which  the  revenues  are  raiaea 
and  disbursed."  Brewer  v.  Oloe  Countt/, 
Keb.  878,  383,  884, 

We  have  not  been  referred  to  sny  case 
Nebrasica  which  qualifies  this  decision,  and  it 
stands  today,  eofar  as  we  have  been  advised, 
as  tbe  settled  law  of  that  Btate.  It  was  lecoK- 
nized  and  followed  by  this  court  In  Chapman 
V.  Douglat  Oounty,  107  U.  8.  S48,  S54,  SSfl 
[37:378,  880,  883].  The  petition  in  this  esse 
appears  to  have  been  drawn  with  express  ref- 
erence to  Its  rulings  and  with  a  view  of  diow- 
Ing  that  the  action  could  be  rigiitfully  brought 
as  the  County  had  neglected  for  so  long  a  Ume 
to  levy  and  collect  tbe  necessnry  taxes  to  pro- 
vide a  fund  for  the  payment  of  the  warrant. 
The  purpose  of  the  suit  was  to  coerce  payment 
as  a  sufflcient  time  had  already  been  given  to 
enable  the  County  (o  do  so  roluntarily  in  the 
mode  pointed  out  in  the  statutes. 

The  record  aa  printed  does  not  show  when 
the  suit  was  begun,  but  it  is  stated  in  tbe  brief 
of  the  counsel  for  the  County  to  have  been  No- 
Tember  10,  188G.  This  was  about  seven  years 
-after  the  warrants  were  indorsed  "Not  paid  for 
want  of  funds."  According  to  tbe  rule  estab- 
lised  in  Breioer  v.  Oloe  County,  the  cause  of  ac- 
tion did  not  accrue  when  the  payment  was  re- 
fused, "butonly  when  the  money  for  its  pay- 
ment is  collected,  or  time  sufficient  for  tbe  col- 
lection of  the  jDtmey  has  elapsed."  We  can- 
not sar,  as  matter  of  law,  that  this  was  more 
than  five  yean  before  the  commencement  of 
the  action. 

lifoliciei  that  the  court  emd  in  ottmiUng 
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the  judgment  U  revertedand  lAeeauie  renum^ 
fer further  proettdii^t  iwt  ine<mn$Unt  with  Ihi* 
^iptnion. 


Argued  Jan.  IB,  1888.    Deetdei  Jan.  SO,  liSi. 

ON  a  certificate  of  division  In  opinion  between 
(heJudgesof  the  Circuit  Court  of  the  UnitcA 
States  for  ^e  Southern  District  of  New  ToA 
in  regard  to  the  suffidency  of  on  Indlctmoit 
under  whkb  the  defendant  waa  conTided. 


Court  for  the  Southern  District  of  New  T(Hk 
certificate  of  division  of  opinion  twtweeo 
the  Judges.  The  defendant  was  indicted  id 
that  court  for  an  alleged  offense,  described  in 
general  terms  as  that  of  devidng  "a  scheme 
to  defraud  divers  other  persons,"  to  tbe  jurors 
unknown,  and  intending  to  effect  it  byiDciting 
them  to  open  communication  with  him  through 
the  pOBtoffice  establiahment. 

The  indictment  conUined  two  counts,  Irat 
upon  the  plea  of  not  guil^  the  case  waa  sub- 
mltted  to  the  Jury  upon  the  second  count  •)<»)&. 
That  count  was  as  follows: 

And  the  Jurors  aforesaid,  on  their  oath 
aforesaid,  do  further  present  that  SigismuDd 
Hess,  otherwise  called  Samuel  Hayes,  late  of 
the  City  nnd  County  of  New  Tork,  In  tbe  dis- 
*^ct  and  circuit  aforesaid,  yeomau,  heretofore, 
I  wit,  on  tbe  third  day  of  March,  in  tbe  year 
t  our  Lord  one  thouaaod  eight  hundred  aad 
^hly  seven,  at  the  Southern  District  ol  Hew 
_  ork,  and  within  the  Jurisdiction  of  this  court. 
having  theretofore  devised  a  scheme  to  defrsad 
divers  other  persons  to  tbe  furore  sforoMid  si 
~et  unknown,  which  said  scheme  he,  the  saM 
ilgismund  Hess,  otherwise  called  Samud 
Hayes,  then  and  there  intended  to  eHect  "bij  in 
citing  such  other  persons  to  open  conunnnica 
tlon  with  bim,  the  aald  Siglsmund  Heoa,  otber 
wise  called  Samuel  Hayes,  by  means  ot  Ok 
postoflSce  establishment  of  the  said  XJnita 
States,  did  unlawfully,  in  and  for  attemptini 
to  execute  said  scheme,  receive  from  th«  poa 
ofBce  of  the  United  Sutee  at  the  City  of  Kei 
York  a  certain  letter  In  tbe  wordi  and  AKon 
ftilowiug,  that  li  to  saj; 
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•BowjXA,  D.  T.,  2,  25,  '87. 
Dr.  Sin  If  there  is  any  money  to  be  made 
It  it,  tbeo  count  me  in.    Send  on  all  the  con- 
Meotkl  tenns  you  have,  and  you  will  never 
bebdiajod  by 

•  YouTB  Truly, 
*Betiin  this  letter.'  J.  M.  Datib. 

itkh  nid  letter  waa  then  and  there  enclosed 
io  i  nakd  envelope,  addressed  and  directed  in 
wofdi  and  figures  following,  that  is  to  say:  '8. 
Bnmk,  Esq. ,  270  West  mh  8 1,  New  York 
City,  Itew  York,  c.  o.  Boot-Bhick;'  against  the 
peitt  of  the  United  8tates  and  their  dignity, 
•lid  oootruy  to  the  form  of  the  statute  of  the  said 
United  States  in  such  case  made  and  provided." 
Tbejorj' found  the  defendant  guiltv,  and  a 
motioa  was  made  for  a  new  trial  and  in  arrest 
lUSl  of  judgment,  when  the  following  Questions  oo- 
cuni,  npon  which  the  Judges  nolding  the 
€onrt  were  divided  in  opinion: 

"L  Does  the  second  count  of  the  indictment 
flffldcDtly  describe  an  offense  under  section 
M80,  Belted  Statutes? 

*1I.  If  there  is  anv  defect  or  imperfection  in 
te  isooDd  count  01  the  indictment,  is  it  in 
■Btter  of  form  only,  not  tending  to  the  preju* 
te  of  the  defendant,  and  within  the  provisions 
If  MctioD  1025,  Revised  Statutes? 

*'IIL  If  there  is  a  defect  or  imperfection  in 
tbe  ncood  count  of  the  indictment,  is  it  aided 
sod  cored  l^  the  verdictr 

Thereupon,  on  motion  of  the  district  attor- 
scy.  it  was  ordered  that  the  points  upon  which 
tbe  judges  disagreed  should  be  certified,  with 
i  eopy  of  tbe  Indictment  and  an  abstract  of 
tke  record,  to  this  court  for  final  decision. 

Tlie  following  is  section  5480  of  the  Revised 
Ststutes,  upoo  which  the  indictment  was 
toraded: 

'^  soy  person,  having  devised  or  intending 
toderiK  anv  scbeine  or  artifice  to  defraud,  or 
W  effected  qy  either  opening  or  intending  to 
open  oorrespoodence  or  communication  with 
•^  other  person,  whether  resident  within  or  out- 
ne  of  the  United  States,  bv  means  of  the  post- 
«fce  estabUshment  of  the  United  States,  or  by 
tsHtlnc  such  other  person  to  open  communica- 
tM«  with  the  person  so  devisinff  or  intending, 
ibsll,  to  and  for  executing  such  scheme  or  ar- 
tifloe.  or  attempting  so  to  do,  place  any  letter 
«r  pKkeC  lb  any  postofllce  of  the  United  States, 
«r  like  or  receive  any  therefrom,  such  person 
«  Binahir  tbe  postofflce  establishment,  shall 
W  poairiiaDle  by  a  fine  of  not  more  than  five 
'  doDars,  and  by  imprisonment  for  not 
than  eighteen  months,  or  bv  both  such 
hBKDtSL  Tbe  indictment,  mformation, 
orcosBplaiai  ntty  severally  charge  offenses  to 
te  aomber  of  three  whtti  committed  within 
tttsme  six  calendar  months:  but  the  court 
ttutiipuu  ahaU  give  a  single  sentence,  and  shnll 
inpottkm  tbe  punishment  especially  to  the 
ia  wfaSdh  Ibe  abuse  of  the  postofflce  es 
enlers  as  an  instrument  into  such 
and  device." 


SoUdtar^Oen. ,  for  plaint- 


oouatof  the  indictment  sufficient- 
If  dneribea  ao  offense  under  section  5480,  Re- 


Mr.  a. 


r.  A  T.  JKOZs,  82  U.  8.  7  Pet  142  (8.-687):  if. 
m  r-  IL  U.  8.  Book  81. 


A  V.  i6Vm9nofu, 96  U.  8. 862  (24:820);  2Whart 
§  1281;  U.  S.  V.  QoMna,  25  U.  8.  12  Wheat 
460(6:698);  U.  8.  Y.  IToMe,  17Blatchf.  556;  U. 
A  V.  Piwirf,  2  Curt  265. 

The  mailing  of  the  letter,  and  the  letter  it- 
self, showing  Its  unlawful  character,'constitute 
the  corpus  delicti, 

U.  8.  V.  Janci,  10  Fed.  Rep.  469;  (71  8.  T. 
Eerny,  8  Ben.  29. 

If  Uiere  is  any  defect  or  imperfection  in  the 
count,  it  is  cured  by  the  verdict 

Heymann  v.  ^.  12  Coz,  Or.  Gas.  888,  889; 
Beg,  V  Gddemith,  12  Coz,  Cr.  Cas.  594;  Jack- 
mm  V.  Peeked,  1  Maule  db  8.  286;  Lincoln  v. 
OombTia  Iron  Co.  108  U.  8. 415  (26:519). 

Mr.  Oeorige  W.  MUler»  for  defendant: 

No  offense  or  crime  is  stated  in  the  second 
count 

U.  8.  V.  Oruikthank,  92  U.  8. 542  (28:588). 

When  an  indictment  charges  a  defenoant 
with  an  offense,  under  a  statute  of  the  United 
States,  it  must  show  that  that  offense  is  one  of 
which  Conmss  has  jurisdiction- 

U.  8  V.  Omiktihank,  eupra. 

Every  indictment  must  contain  a  certain  de- 
scription of  the  crime,  and  a  statement  of  the 
facts  bv  which  it  is  constituted. 

Lambert  v.  People^  9  Cow.  578. 

An  indictment  charging  generally  that  the 
defendant  conspired  to  denaud  an  individual, 
and  not  showing  the  intended  means  by  which 
the  fraud  is  to  be  compassed,  is  bad. 

Bm  v.  QiU.  2  Bam.  <&  Aid.  204. 

In  criminal  cases,  prosecuted  under  the  laws 
of  the  United  States,  the  accused  has  the  con- 
stitutional riffht  to  be  informed  of  the  nature 
and  cause  oi  the  acctisation. 

U.  8.  V.  MiUe.  82  U.  8. 7  Pet  142  (8:687);  U. 
8,  V.  Cook,  84  U.  8.  17  WalL  174  (21:589);  1 
Arch.  Cr.  Pr.  &  PI.  291. 

As  all  cheating  and  defraudinff  has  not  been 
made  criminal,  it  is  necessary  for  the  indict- 
ment to  state  the  means  proposed,  in  order  that 
the  court  may  see  that  they  are,  in  fact,  UlegaL 

8t(Ue  V.  Parker,  48  N.  U.  88;  8t<Ue  v.  Keach, 
40  Vt  118;  Alderman  v.  Bioke.A  Mich.  414; 
8Me  V.  Roberts,  84  Me.  820;  tF.  8.  v.  8imnum$, 
96  U.  8.  860(24:819):  1  Bish.  Crim.  Proa  §  611; 
U.  8  V.  CarU,  106  U.  8.  612  (26:1185);  C.  8. 
V.  Britton,  107  U.  8.  655  (27:520);  U.  8  v. 
J%muu,  2  Abb.  U.  S.  114;  Beff.  v.  Jamee.  12 
Coz,  Cr.  Cas.  127;  Bemnann  ▼.  Beg,  12  Coz. 
Cr.  Cas.  888;  C  6.  v.  Eenrv,  8  Ben.  29;  U.  A 
V.  Gooding,  25  U.  8.  12  Wheat  460  (6:698); 
Barb.  Crim.  Law,  276. 

Mr,  Juitice  Field  delivered  the  opinion  of 
the  court: 

The  statute  upon  which  the  indictment  is 
founded  only  describes  the  general  nature  of  [486] 
the  offense  prohibited;  and  the  indictment,  in 
repeating  ita  language  without  averments  dis- 
closing the  pturticultfs  of  the  aU^^  offense, 
states  no  matters  upon  which  issue  could  be 
formed  for  submission  to  a  lurv.  Tbe  general 
and,  with  few  ezceptions,  of  wnich  the  present 
case  is  not  one,  the  universal  rule  on  this  sub- 
ject is,  that  all  the  material  facts  and  circum- 
stances embraced  in  the  definition  of  the  offense 
must  be  stated,  or  the  indictment  will  be  de- 
fective. No  essential  element  of  the  crime  can 
be  omitted  without  destroying  the  whole  plead- 
ing. The  omission  cannot  be  supplied  py^* 
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tendment,  or  implication,  and  the  charge  most 
be  made  directly,  and  not  inf erentiallj  or  by 
wayof  redtaL 

The  statute  is  directed  against  "  devising  or 
intending  to  devise  any  scheme  or  artifice  to 
defraud,  to  be  effected  by  oonmiunication 
through  the  postoffice.  As  a  foundation  for 
the  c&rge,  a  scheme  or  artifice  to  defraud  must 
be  stated,  which  the  accused  either  devised  or 
intended  to  devise,  with  all  such  particulars  as 
are  essential  to  constitute  the  scheme  or  arti- 
fice, and  to  acquaint  him  with  what  he  must 
meet  on  the  trial. 

The  averment  here  is  that  the  defendant, 
"  having  devised  a  scheme  to  defraud  divers 
other  persons  to  Uie  Jurors  unknown/Mntended 
to  effect  the  same  by  inciting  such  other  per- 
sons to  oonmiunicate  with  tiim  through  the 
postoffice,  and  received  a  letter  on  the  subject. 
Assuming  that  this  averment  of  "having  de- 
vised" the  scheme  may  be  taken  as  sufficiently 
direct  and  positive,  the  absence  of  all  par- 
ticulars of  the  alleged  scheme  renders  the  count 
as  defective  as  would  be  an  indictment  for  lar- 
ceny without  stating  the  property  stolen,  or  its 
owner  or  party  from  whose  possession  it  was 
taken. 

The  doctrine  invoked  by  the  solicitor-gen- 
[487]     eral,  that  it  is  sufficient,  in  an  indictment  upon 
a  statute,  to  set  forth  the  offense  in  the  words 
of  the  statute,  does  not  meet  the  difficulty  here. 
Undoubtedlv  the  language  of  the  statute  may 
be  used  in  iim  general  description  of  an  offense; 
but  it  must  be  accompanied  with  such  a  state- 
ment of  the  facto  and  circumstances  as  will  in- 
form the  accused  of  the  specific  offense,  com- 
ing under  the  general  description,  with  which 
he  is  charged.    One  or  two  cases  will  serve  as 
an  illustration  of  the  doctrine.    In  United 
Statu  V.  Omikahank,  92  U.  8. 542  [28:588],  the 
counts  of  the  indictment  in  general  language 
charged  the  defendants  with  an  intent  to  binder 
and  prevent  citizens  of  the  United  States  of 
African  descent  named  therein,  in  the  free  ex- 
ercise and  enjoyment  of  all  the  righto,  privi- 
leges, and  immunities,  and  protection  granted 
and  secured  to  them  respectively  as  cituens  of 
the  United  States  and  of  the  Stote  of  Louis- 
iana, because  they  were  persons  of  African  de- 
scent, but  did  not  specify  any  particular  right, 
the  enloyment  of  which  the  conspirators  in- 
tended to  hinder  or  prevent;  and  it  was  held 
that  the  avermento  of  the  counto  were  too 
vague  and  general,  and  lacked  the  certainty  and 
precision  required  by  the  established  rules  of 
criminal  pleading,  and  were  therefore  insuffi- 
cient in  law.    In  speaking  of  the  necessity  of 
greater  particularity  of  statement,  the  court 
said,  p.  558  [5981:  *^It  is  an  elementary  prin- 
ciple of  criminal  pleading  that  where  the  defi- 
nition of  an  offense,  wheUier  it  be  at  common 
law  or  by  statute,  includes  generic  terms,  it 
is  not  sufficient  that  th^  indictment  shall 
charge  the  offense  hi  the  same  generic  terms  as 
in  the  definition;  but  it  must  stote  the  species; 
it  must  descend  to  particukrs.  1  Arch.  Or.  Pr. 
A  PL  291.    The  object  of  the  indictment  is: 
first,  to  furnish  the  accused  witii  such  a  de- 
scription of  the  charge  against  him  as  wHl  en- 
able him  to  make  his  defense,  and  avail  hhnself 
of  his  conviction  or  acquittal  for  protection 
against  a  further  prosecution  for  the  same 
cause;  and  second,  to  inform  the  court  of  the 
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tacts  alleged,  so  that  it  may  decide  whether 
they  are  sufficient  in  law  to  support  a  convic- 
tion, if  one  should  be  had.  For  this  facto  are 
to  be  stated,  not  conclusions  of  law  alone. 
A  crime  is  made  up  of  acto  and  hiient;  and 
these  must  be  set  forth  in  the  indictment  with  r^ 
reasonable  particularity  of  time,  place  and  cir- 
cumstances." 

In  United  Statee  ▼.  Simmam,  96  U.  8.  860 
[24:819],  the  indictment  was  for  violations  of 
certain  provisions  of  the  Revised  Stotutes  relat- 
ing to  distilled  spirits.  The  second  count,  pur- 
sumg  the  words  of  the  statute^  charged  that  the 
defendant  '*did  Imowingly  and  unlawfaUy 
cause  and  procure  to  be  UMd  a  still,  boiler,  and 
other  vessel,  for  the  purpose  of  distilling,within 
the  intent  and  meaning  of  the  internal  revenue 
laws  of  the  United  Stotes,  in  a  certain  building 
and  on  certain  premises  where  vinegar  was  num- 
ufactured  and  produced."  Upon  this  count  this 
court  was  asked  two  questions,  one  of  which 
was  whether  it  was  sufficient  in  an  indictment 
drawn  under  the  Act  which  prohibited  the  use 
of  a  still,  boiler,  or  other  vessel  for  the  purpose 
of  distilling  in  any  bufkding  or  on  prenriset 
where  vinegar  was  manufactured  or  prodoced* 
to  chanre  the  offense  in  the  words  of  the  stat- 
ute. Tne  court  answered  this  question  in  the 
negative,  observing  that  "  where  the  offense  is 
purely  statutory,  having  no  relation  to  the 
common  law,  it  is,  '  as  a  general  rule,  sufficient 
in  the  indictment  to  charee  the  defendant  with 
acto  coming  fully  within  the  stotutory  de- 
scription, in  the  substantial  words  of  the  stat- 
ute, without  anv  further  expansion  of  the 
matter,'  but  adding  that '  to  this  general  rule 
there  is  the  qualification,  fundamental  in  the 
law  of  crimmal  procedure,  that  the  aocoaed 
must  be  apprised  by  the  in^ctment,  wiUi  ren- 
sonable  certainty,  of  the  nature  of  the  accosa* 
tion  against  him,  to  the  end  that  be  may  prepare 
his  defense,  and  plead  the  Judgment  as  a  bar 
to  any  subsequent  prosecution  for  the  same  of* 
fense.  An  indictment  not  so  framed  is  defect- 
ive, although  it  may  follow  the  language  of  the 
statute.'"  It  accordingly  held  that,  tested  by 
the  rules  thus  laid  down,  the  second  count  wa» 
insufficient.  See  also  U&y.  CarU,  105  U.  & 
611  [26:1185]. 

Following  this  rule,  it  must  he  held  that  the 
second  count  of  the  indictment  before  us  docs 
not  sufficientiy  describe  an  offens^  within  the 
statute.  The  essential  requii^nents,  indeed 
all  the  particulars  constilutinff  the  offense  of  r. 
devising  a  scheme  to  defraucT,  are  wanting 
Such  particulars  are  matters  of  substance  and 
not  of  form,  and  their  omission  is  not  aided  or 
cured  by  the  verdict 

Itfoliaw  that  the  three  gueetiene  eerHfied  l» 
us  muit  beanmeered  in  the  negative;  and  U  is  so 
ordered. 


SUSAN  C.  KNIGHT,  Formerly  Subaw   C. 
Makhhat.Ti,  Appt,, 

JAMES  W.'PAXTON. 

(See  8.  a  Beporter*lB  ed.  SBEMn.) 

lUinoie  late— deed  ef  married  tooma 
edgment—homeetead  right, 

L  Under  the  Illinois  Act  of  Maroh  ST. 

ezeoution  of  a  oonveyanoe  of  real  propMt,y 
married  woman  Joining  with  her  husband  4e 
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nlbtiitlotttod  by  h&t  ilsiuitiiro. 

*  ntoontarre 


_        of  iMrezeoiicloiiw  only  required  to 

M  iilMlMlTiln  m  erldeooe  wtthont  farther 

Hwt.or  to  rtleeee  her  homeiteed  right  In  the 

'imttiTBliaity  M  a  Innefer  of  the  trantor*B 
MM,eiBepC  M  to  the  homeiteed  rights  therein, 
ttetekaofvlMcmeot  it  anneoenary. 
ICDilertbe  Act  of  1871.  In  the  enforcement  of  ft 
Hn  BpoenemlMe  Inotuding  the  homestead.  If  the 
lite  oi  ue  premises  exceeds  the  homestead  ez- 
mtloo,  tod  they  cannot  be  divided,  the  court  may 
«nertke«le  of  the  whole  and  the  payment  of  the 
SBosBtof  the  exemption  to  the  party  entitled.  In 
MBlcatttftbe  holder  ofthelfen,  who  seeks  itsen- 
foRSMot  Iqr  sale  of  the  premises,  pays  the  amount 
i(  tht  homertead  exemption  into  court  for  the 
bwit  of  the  person  entiUed  to  it,  he  is  entitled  to 
•4nBsfQrthepossessl<m  of  the  entire  property. 

[No.  50.] 
Bdmim  Mm.  4.2888.    Decided  FA.  6.  1888, 

APPEAL  from  a  decree  of  the  Ofatmit  Court 
of  the  United  States  for  the  Northern  Dis- 
nks  of  Dhnoia*  hi  favor  of  phdntifr,  for  the 
poaealoD  of  premises  upon  payment  of  the 
wacHead  right    Afflrmed. 
The  esse  it  f  oIW'  stated  by  the  coart 
Mr.  0ao.  L.  raddoek*  for  appeUant: 
The  (Hsdmrging  deed  was  never  deliyered 
Mdsecepted  in  fact. 

Oerhtriy,  Herbert,  1 DL  278;  ffuUeky.  ScotU, 
>m.  1?S;  StanUffY,  Valentine,  79 HL  544;  Kre- 
Wmv.  Cerddl,  63  lU.  28;  Unitm  Mut.  X.  In$. 
^.f. (kmpbdl,V^lSL  267;  KingdmrjfT.  Bum- 
MhL aB  DLSIO. 

lae  tnistee  had  no  right  to  convej  to  his 
oiM  fM  tnui,  nor  had  the  euMque  tnut 
fomft  to  recdve  snch  oonveyance.    Hence  the 
*fahsittiig  deed  was  void  npon  its  face. 
amn  V.  OutU,  28  DL  209;  2  Perry,  Tr.  2d 
«t  Wr,  8  981;  Flarker  ▼.  Conteree,  5  CFray,  886; 
^^w.feaiam,  101  HL  242. 
TW  powcfB  of  appeUant  over  the  proper^ 
•tKdoned  bj  the  antennptia]  deed  of  1860; 
■i  ioven  not  therein  incloaed  were  excluded. 
i.  M.  Ukmrdk  ▼.  Jaquee,  8  Johns.  Ch.  77. 
The  tmst  deed  was  void  for  miarepresenta- 
te  Md  improper  influence. 

CbHrol  Amir.  Copeland,  18  Md.  805;  Ster- 
<i^7M^  Cb.  ▼.  Baker,  75  Ul.  189. 

Whea  the  purchaser  is  aflTected  with  notice 
4f  the  bets  which  in  law  constitute  the  breach 
<f  ti«i,  the  sale  is  void  as  to  him. 

^*ml^  T.  Wormi^,  21  U.  8.  8  Wheat.  421 
i  m^  Meehaniee  Bank  ▼.  Betan,  26  U.  8.  1 
hLM(7:158). 

UBenmr.  JSSIrmaii, 74 UL  402,  the SUtute 
^^M  isooostroed  to  authorize  the  execution 
^  ^  wife  and  husband  of  a  trust  deed  with 
pew  of  nia  on  the  land  of  the  wife. 

r«tfHi  MwL  L.  Ine^Co,  ▼.  SpaidM,  99 Dl.  249; 

JfvMm  ▼.  BriUenJkam,  76  Hi  617;  Oook$on  ▼. 

T»4i,  m  UL  515:  Breit  ▼.  Teatan,  101  111.  242. 

is  .^r^  T.  CaeOe,  supra, it  was  held  thata  mar- 

^  •coaa  can  only  convey  her  tmst  property 

B  '^  mnortr  authorized  and  for  the  purposes 

la  the  deed  creathig  the  trust    A 

lomaa  cannot  alienate  her  real  estate, 

by  the  mode  preacribed  tiy  statute. 

M^tttm  ▼.  Bmrdj  20  UL  187 ;  Coaktan  v. 

^«*.  npr«/  Bremiery.  Kent,  61  UL  426;  iR. 

«^T.  Jemee,  65  DL  884;  Brooke  v.  Keame,  86 

V-  ST;  Umdle^  ▼.  Smith,  58  DL  250;  Butch- 

'*^T  Bmegime,  09  UL  29;  Board  of  Tmeteee 

:  /««btt.  as  UL   124;  Bogere  v.  Higgine,  48 

•-  til. 

Ths  trvit  deed  of  February  18,  1872,  was 

tUt.K 


void  as  against  appellant,  by  reason  of  the  mis- 
representation by  which  she  was  induced  to  ez« 
ecuteit 

A  party  sent  to  get  a  thing  without  a  pievl* 
ous  communication  with  the  person  to  whom 
he  is  sent  is  necessarily  the  agent  of  the  sender. 

Sterling  Bridge  Oo.v,  Baker,  75  Dl.  189. 

Mr,  L.  H.  BootelL  for  appellee: 

The  present  bill  is  in  accordance  with  the 
well  settled  practice  in  this  State. 

Botchkiee  v.  Brooke,  03  111.  886;  Cumming§ 
V.  Burleeon,  TO  HI.  281;  Mullcr  y.  Jnderreidek^ 
79  III.  882. 

An  acceptance  of  the  deed  may  fairly  be 
presumed. 

Bryan  v.  Wash,  7  HI.  557;  Bimrd  v.  Walker, 
89  LI.  418;  8  Washb.  Real  Prop.  6th  ed.  815, 
582. 

The  Law  of  1869  enabled  a  married  woman, 
by  Joining  with  her  husband,  not  merely  to 
convey  her  land,  but  to  enter  into  contracts 
with  regard  to  it  as  freely  as  11  she  were  a  feme 
»le. 

Hogan  v.  Hogan,  89  lU.  427;  Bradehaw.Y. 
Atkine,  110  ID.  829. 

Her  husband  should  join  with  her  in  the 
deed. 

Bradehato  v.  Atkine,  eupra;  Edtoarde  v. 
Behoeneman,  104  HI.  278. 

When  all  the  parties  in  interest  unite  in  the 
conveyance  of  trust  property,  a  valid  title  will 
pass. 

1  Perry,  Tr.  §  286. 

The  trust  deed  to  Baird  would  be  valid,with- 
out  the  conveyancing  Act  of  1869. 

8  Pom.  £q.  §§  1107, 1108  and  note. 

The  wife  cannot  take  advantage  of  her  n^- 
ligeoce  and  make  it  the  ground  of  relief. 

2  r  ish.  Married  Women,  §  483,  and  cases 
cited;  MareUm  v.  Britttnham,  76  Dl.  617;  J^r- 

fin  V.  Traub,  65  111.  170;  McHenry  v.  I>ay^  18 
owa,  445. 

Mr.  Juetice  Field  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  by  James  W.  Paxton. 
the  complainant  below,  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Ulinois,  to  obtain  a  decree  that  so  much  of  cer- 
tain described  real  property,  situated  in  Chica- 
S),  as  was  of  the  value  of  $1,000,  be  set  off  to 
e  defendants  for  their  homestead,  and  that 
the  possession  of  the  residue  be  delivered  to 
him;  or,  if  the  premises  could  not  be  divided, 
that  the  possession  of  the  whole  be  delivered  to 
him  on  bis  paying  into  court  for  the  use  of 
the  defendants  the  stun  of  $1,000.  The  facts, 
as  set  forth  in  the  bill,  are  in  substance  as  fol- 
lows: on  the  18th  of  February,  1872,  James  M. 
MarahaU,  of  Chicago,  beln/ar  indebted  to  the 
complainant  in  the  sum  of  $10,000,  executed 
and  delivered  to  one  Francis  Bradley  his  bond 
of  that  date,  in  the  penal  siun  of  ft20,000,  con- 
ditioned to  pay  the  amotmtof  that  indebtedness 
on  the  18th  of  February,  1877,  with  semi-an- 
nual interest;  and  also  ten  coupon  notes,  each 
for  $450.  payable  to  the  order  of  the  said  Fran- 
ds  Bradley.  The  bond  and  coupon  notes  were 
on  the  same  day  assigned  to  the  complainant, 
and  Marshall  and  his  wife  at  once  executed  a 
deed  of  the  real  property  mentioned  to  one  Ly- 
man Baird,  in  tmst  for  the  security  of  the  prin- 
cipal and  interest  of  the  bond  and  the  coupon 
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DOtcs,  and  subject  to  a  condition  of  defeasance 
on  their  payment  according  to  their  terms,  and 
the  performance  of  the  covenants  mentioned 
therein.  This  deed  purported  to  be  acknowl- 
edged by  l^Iarshall  and  Ids  wife,  and  was  on 
the  following  day  recorded  in  the  recorder's 
office  of  the  county.  Default  having  been  made 
in  the  payment  of  the  principal  sum,  the  trus- 
tee. Bfurd,  at  the  request  of  the  complainant, 
ana  by  virtue  of  the  power  contained  in  the 
trust  deed,  on  the  8th  of  March,  1879.  sold  the 
premises  and  the  titie  and  equity  ox  redemp- 
tion of  the  grantors  therein,  for  the  sum  of 
$10,000,  to  the  complainant,  he  bein^  the  high- 
est bidder  therefor.  A  deed  thereof  was  exe- 
cuted to  him  by  the  trustee.  Immediately 
afterwards  he  demanded  possession  of  the 
premises  from  Marshall  and  his  wife, who  were, 
when  the  trust  deed  was  executed,  in  the  occu- 
pation of  the  premises  as  a  residence.  But  they 
refused  to  surrender  them,  and  aVmt  a  year 
afterwards  set  up  that  Susan  Marshall,  the  wife, 
had  never  acknowledged  the  deed  of  trust,  and 
by  reason  of  this  fact  her  homestead  right  in 
the  premises  had  never  been  released.  The  bill 
alleged  that  this  was  the  first  knowledge  the 
complainant  ever  had  of  any  such  claim,  and 
that  he  always  believed  the  trust  deed  was 
properly  acknowledged  by  both  Marshall  and 
his  wife,  and  that  thereby  they  had  released  all 
their  right  in  the  premises  under  the  Homestead 
Laws  of  Illinois. 

The  bill  also  alleged  that  the  value  of  the 
premises  was  greatly  in  excess  of  the  value  of 
the  homestead  rights  therein,  and  that  the  com- 
plainant was  entitled  to  the  possession  of  so 
much  thereof  as  might  not  be  set  off  to  the  de- 
fendants for  a  homestead ;  or,  in  cose  the  premises 
were  incapable  of  division,  he  was  entitled  to 
the  whole  of  them  on  payment  into  court  of  the 
sum  of  $1,000,  for  the  use  of  the  defendants, 
which  payment  he  ofifered  to  make.  The  bill 
concludea  with  a  prayer  for  a  decree  in  accord- 
ance with  these  averments,  as  stated  above,  and 
for  such  other  and  further  relief  as  the  nature 
of  the  case  might  require. 

Soon  after  the  bill  was  filed,  James  M.  Mar- 
shall died,  and  his  widow  filed  a  separate  an- 
swer, setting  up  four  defenses:  first,  that  Uie 
premises  in  question  were  conveved  on  the 
21st  of  November,  1860,  by  James  M.  Marshall, 
prior  to  her  marriaee  with  him,  and  in  consid- 
eration thereof,  to  nis  brother,  Thomas  E.Mar- 
6hall,in  trust,  as  an  antenuptial  settlement,  and 
therefore  she  was  incapable  of  executing  the 
trust  deed  of  February  18, 1872;  second,  that  at 
the  time  this  latter  deed  was  signed  she  was  con- 
fined to  her  bed  by  sickness,  and  by  reason 
thereof,  and  the  effect  of  narcotics  prescribed 
by  her  physician  to  relieve  her  pain,  she  had 
not  sufficient  mental  capacity  to  read  and  un- 
-derstand  it;  third,  that  when  she  signed  it,  her 
husband  falsely  stated  to  her  that  it  related  to 
other  properhr  which  was  situated  in  a  different 
part  of  the  dity  of  Chicago;  and  fourth,  that 
after  the  bond  secured  by  that  deed  became  due 
the  time  for  payment  was  extended  by  the 
complainant  in  consideration  of  a  rate  of  in- 
terest greater  than  that  originally  stipulated. 

Of  uiese  objections,  the  first  is  the  only  one 
which  requires  consideration  by  this  court.  The 
other  three  are  not  sustained  by  the  evidence  in 

620 


the  case.  That'  which  bears  upon  them  is  vafue 
and  confiicting,  seldom  engendering  a  dom>t,   13 
and  never  producing  conviction. 

The  deed  of  trust  constituting  the  antenaptisi 
settlement  was  executed  by  James  M.  MarshaU 
to  his  brother,  Thomas  £.  Marshall,  in  trust 
for  the  appelluit,  Susan  C.  Larmon,  whom  be 
was  about  to  marry,  for  her  life;  and  in  case  ol 
her  death,  leaving  any  child  or  children  of  tbe 
intended  marriage,  for  such  child  or  childira; 
and  in  case  she  died  without  child  or  children, 
then  for  Susan  C.  Marshall  and  O^dia  E. 
Larmon  for  life,  with  remainder  to  James  M. 
Marshall  and  his  heirs. 

On  the  18th  of  May,  1867,  Thomas  E.  Mu^ 
shall,  the  trustee  named  in  the  deed  of  marriage 
settlement,  and  the  said  Susan  0.  Idbirshalland 
Ophelia  E.  Larmon,  conveyed  the  premises  to 
the  wife,  for  the  purpose,  as  stated  m  the  deed, 
of  determining  the  trust,  and  vesting  in  her  aty 
solutely  all  rights,  legal  or  equitable,  whicli 
they  might  have  under  the<ie^  of  marriaffe 
settlement    James  M.  Marshall,  the  husbazo^, 
witnessed  this  deed,  and  at  the  time  there  were 
no  children  bom  to  her.    This  deed  was  prop- 
erly acknowledged  by  all  the  grantors,  and  re- 
corded soon  afterwardis  in  the  recorder's  office 
of  the  county.    In  it  all  parties  then  living,  in- 
terested in  the  property,  or  who  could  by  any 
possibility  become  interested,  united,  except 
James  M.  l^Iarshall,  the  husband,  who  was  a 
witness  to  its  execution.    Whether  there  could 
afterwards  be  any  restraint  upon  her  idienation 
of  the  fee  of  the  propNsrty  by  reason  of  the  sub- 
sequent birth  of  a  child  or  children  d  the  mar- 
riage, it  is  unnecessary  to  decide.    There  was^ 
none  upon  the  alienation  of  tbe  life  estate  when ' 
the  trust  deed  in  the  nature  of  a  mortgage  was 
executed  to  the  complainant  in  February,  1872. 
Was  she  bound  by  that  deed,  assuimng,  as 
found  by  the  court,  that  she  never  acknowl 
edged  its  execution  before  the  officer  whose 
certificate  of  acknowledgment  it  bore?    This 
question,  we  think,  is  answered  by  the  Statutes 
of  Illinois.  Previous  to  March  27,  1809,  an  ac- 
knowledgment by  a  married  woman  before  a 
qualified  officer  was  essential  to  the  valid  exe- 
cution of  her  conveyance  of  real  property.    But 
on  that  date  an  Act  was  passed,  the  first  section 
of  which  is  as  follows: 

"Any  femme  coterte  being  above  the  age  of 
eighteen  years.  Joining  with  her  husband  in  the 
execution  of  any  deed,  mortgage,  conveyance, 
power  of  attorney,  or  other  writing  of  or  relat- 
ing to  tbe  side,  conveyance,  or  other  disposi- 
tion of  lands  or  real  estate  as  aforesaid,  shall  be 
bound  and  concluded  by  the  same,  in  respect  to 
her  right,  title,  claim,  interest, or  dower  in  such 
estate,  as  if  she  were  sole  and  of  full  age  as 
af  orcs^d :  and  the  acknowledgment  or  proof  of 
such  deed,  mortgage,  conveyance,  power  of  at- 
torney, or  other  writing  may  be  the  same  as  it 
she  were  sole." 

After  the  passage  of  this  Act  the  execution 
of  a  conveyance  of  real  property  by  a  marrkd 
woman  Joining  with  her  husbana  was  sufficient- 
ly authenticated  by  her  signature.  It  would 
seem  that  her  acknowled^ent  of  its  execution 
before  an  officer  authorized  to  take  acknow- 
ledgments was  only  required  to  render  it  ad- 
mi£ible  as  evidence  without  further  proof,  01 
to  release  her  homestead  right  in  the  property. 
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Ibr  ici  fiUdity  ai  a  transfer  of  the  grantor's 
tancmlk  except  as  to  the  homestead  rights 
tknb,  the  aiuniowledgment  was  unnecessiEtry. 

hBuan  ▼.  Hopan,  &  DL  428,  the  Supreme 
OoQrtdDUnois  had  occasion  to  speak  both  of 
tkmtQte  contained  in  the  Revision  of  lS4d  and 
(kt  of  1860.  Of  the  statute  in  the  Revision  of 
184511  Mid: 

*TDder  said  statute  it  was  only  in  the  pre- 
dm  node  prescribed  thereby,  by  the  husband 
JoiniDg  in  the  execution  of  the  deed,  and  by  a 
eeftifioMe  showing  an  acknowledgment  in  sub- 
mattd  compliance  with  the  statutory  requlre- 
neoti,  that  the  wife  could  convey  her  real 
9»att  It  was  the  acknowledgment  of  the 
fimmt  comie  which  was  the  operative  act  to 
Ml  ^  title,  and  not  the  delivery  of  the 

lad  of  the  Statute  of  1800  it  said: 
TUi  latter  statutory  enactment  worked  a 
■■ked  diange  in  the  laws.    Thereafter  the 
ickaowledgment  ceased   ta  be  the  effective 
MM  to  work  the  transfer  of  title.    The  cer- 
ticsli  of  ho*  acknowledgment  might  thenoe- 
fatlhsfe  been  the  same  as  that  required  in  the 
CM  of  %fmmu  mU;  and  without  any  acknowl- 
diMBt  whatever,  proof  of  her  execution  of 
1  ooBfcjaaoe  micht  have  been  made  as  at  com- 
oMBOQlaw.      So  also,  from  that  time  forth, 
hs  eootiact  in  writing,  made  jointly  with  her 
tortMid,  for  the  disposition  of  her  lands,  be- 
CMt  biadiBg  upon  her,  and  might  have  beeA 
■foieed  in  acourt  of  chancery,  and  she  com- 
peflsd  to  a  speciflc  performance  of  the  same. 
Oat  oaly  distinction  between  her  condition  and 
tkitof  anmunarried  woman,  in  reference  to 
Ht  ileoatioo  or  disposition  of  real  property, 
niftiD  relafaied.    The  law  stiU  required, be- 
te she  ooold  convey  or  make  any  valid  con- 
Ad  fSor  the  diipodtKn  of  her  lanos,  her  hus- 
hiid*oald  Join  with  her  in  the  deed  or  other 
vri^"    See,  also,  Brad$haw  y.  Atkins,  110 
UmiBiwordBY,  Schoenman,  104  Dl.  278. 
It  fioOowa  that  by  the  trust  deed  of  1872  in 
^•wtnie  of  a  mortgage  to  the  complainant,  in 
*ttei  her  husband  united,  her  estate  in  the 
*wt|iMd  pramlses  passed  ascompletely  as  if 
*s  MfbecA  a  feme  $oU,  subject  to  any  home- 
Aid  ligbc  therein  which  they  possessed  under 
^hwBof  nUoois.  An  Act  of  the  State,  passed 
■  tfn.  Diovkled  for  exemption  from  levy  and 
teiid  sale,  under  Judicial  process  or  order,  for 
Mtmrted  after  its  date,  of  the  lot  of 
aod  bofldings  thereon,  occupied  as  a 
and  owned  by  the  debtor,  beinff  a 
iar  and  having  a  famfly,  to  the  yiUue 
'f  11,100.    And  the  amendatory  Act  of  1857 
g*iirf  that  no  release  or  waiver  of  such  ex- 
"Bftba  shookl  be  valid,  unless  the  same  should 
^  m  vritiag^  subscribed  by  the  holder  and  his 
*Aif  he  had  one,  "  and  acknowledged  in  the 
■■K  Muuier  wm  conveyances  of  real  property 
Mmufaul  to  be  acknowledged;"  the  Act  da- 
^»^  tiMt  ilB  object  waa  "to  require  in  all 
'^athe  stenatore  and  acknowledgment  of  the 
*^ai«ooditk)oa  to  the  alienation  of  the  home- 
Am  Aci  paased  in  1871  provided  that 
EbrocflKntof  a  Uenupon  premises  in- 
be  homestead,  if  the  homestead  sight 
waived  or  released  in  the  manner  re- 
*a  eoart  mi^t  set  off  the  homestead 
the  sale  of  the  balance  of  the  prem- 
^.  ar.  If  the  yaJoe  thereof  exceeded  the  ex- 
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emption,  and    they  could  not   be    divided,* 
might  order  the  sale    of   the    whole '  and 
the  payment  of  'the  amount  of  the  exemp-*   rKKsi 
tion  to  the  party  entitled.    1  Starr  A  Curtis'   Lo«>oj 
Annotated  Statutes  of  Illinois,  chap.  52.    The! 
payment  by  the  holder  of  the  lieu,  seeking  its 
enforcement  bv  sale  of  the  premises,  of  the 
amount  of  the  homestead  exemption,  wcAild  of  • 
course  obviate  the  necessity  of  the  sale  in  the ' 
case  mentioned,  where  the  pcpperty  was  inca- 

Sable  of  division,and  authorize  a  decree  for  the 
ell  very  of  the  entire  property  to  the  party 
otherwise  entitled  to  it.  The  master,  to  whom 
it  was  referred  to  ascertain  whether  the  prem- 
ises  could  be  divided  so  as  to  set  off  to  the  widow 
a  portion  equivalent  to  the  sum  of  $1,000,  hav- 
ing reported  that  they  could  not  be  divided, 
the  complainant  was  entitled  to  the  possession 
of  the  whole  premises  upon  paying  the  required 
amount  into  court  for  her  benefit. 

The  decree  of  the  Circuit  Court  is  thertfors 
affirmed. 


SPENCER  TRASE,  Appt., 
e. 
JACKSONVILLE,    PENSACOLA  AND 
MOBILE  RAILROAD  COMPANY  m 


(See  8.  a  Beporter^s  ed.  615-aiBD 

State  bonds,  tehen  dishanored-^ien  of  agents 

bona  fide  holder. 

!•  yniere  the  interest  upon  state  bonds  had  been 
nmnmsr  unpaid  for  ten  jrears  and  no  interest  had 
ever  been  paid  upon  them,  these  facts  furnished 
presumptive  eviclenoe  to  a  purobaser  of  them  at 
auction  sale  that  the  bonds  were  dishonored. 

a.  An  stent  of  a  person  engaged  in  perpetrating 
a  fraud  upon  a  railroed  company,  by  appropristtnc 
bonds  issued  by  it  to  his  own  use,  can  acquire  no 
lien  thereon  on  account  of  his  servioes  an<f  llabili- 
ties  as  such  agent,  where  his  principal  had  no  title 
as  against  the  company. 

sTwhere  a  purchaser  of  bonds  has  knowledge  of 
fraud  and  illegality  in  their  issue,  be  can  acquire 
no  title  thereto  which  lie  can  enforce  as  a  hmu^jUU 
holder. 

[No.  90.] 
Argued  Jan.  5,  6, 1888.    Decided  FA.  6. 1888. 

APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  the  United  States  for  the  North- 
em  District  of  Florida,  dismissing  an  action  for 
the  collection  of  bonds  of  the  State  issued  to  a 
railroad  company.    Affirmed. 

The  facts  are  fully  stated  In  the  opinion. 

Messrs.  D.  2*.  Holland  and  8.  P.  HmIi, 
for  appellant: 

The  complainant  is  a  bonaflde  holder  for  val  ue. 
The  fact  that  the  bonds  bore  unpaid  coupons 
was  no  notice  of  their  invalidity,  the  principa) 
not  being  due. 

OromtteU  v.  $aeCo.96  U.  S.  51  (24:681);  2nd. 
d  I.  C.  R.Co.  V.  Sproffue,  108 U.  S.  756(86:554). 

At  auction  sales  it  is  m>t  necessary  to  follow 
up  notiooe  given  by  irresponsible  bystanders,  it 
the  sale  goes  on  and  the  purchaser  acts  in  good 
faith,  fi  is  a  question  in  all  casea  of  good 
faith  upon  the  part  of  the  purchaser. 

Murrap  v.  Lardner,  60  U.  a  2  WaU.  110, 
131  (17:857,  859);  Oalvestan  etc  R.  Co.  i.  Co^ 
drey,  78  U.  S.  11  Wall  459,  476-478  (90:  IW, 
905);  Morgan  v.  U.  8.  118  U.  S.  476,  491  (98: 
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1044, 1049);  EotcKkiu  ▼.  ifot.  Shoe  d  L.  Bank, 
S8  U.  8.  21  Wall  854 J22:645):  Sofbd  T.  Nat. 
Oirrtncy  Bank,  54N.Y.  288;  BftphadY.  Bank 
qf  England,  17  C.  B.  161;  Boiton  ▼.  Ijmdon 
Mnt  Stock  Bank,  L.  R  84Ch.  Div.  26,  111. 

Complainant,  as  a  bona  fide  purchaser  for 
Talue,  was  entitled  to  relief  to  the  extent  of  the 
face  value  of  the  bonds  and  interest 

Florida  Cent.  RKCo.y.  Seltutte,  108  U.  8. 
148-145  (26:836,  887);  CromroeUY.  8ae  County, 
$upra. 

But  the  complainant  acauired  at  the  auction 
sale  at  least'the  title  of  Coddington,  who  was  a 
bona  fide  holder  for  value. 

Duncomb  ▼.  K.  T.etcKCo,  84N.Y.  190;  A 
a88N.  Y.  1. 

The  purchaser  had  the  right  to  bring  a  new 
action. 

JMUiamM  y.  Gibbes,  58X1.  8. 17  How.  28905: 
185);  Ex  parte  Howard,  76  U.  8.  9  Wall.  175 
(19:634);  OilUspie  y.  Alexander,  8  Russ.  180. 

The  sale  set  up  in  the  answer  was  made 
with  full  notice  of  the  rights  claimed  in  the 
bill. 

Galveston  etc.  R,  Co.  v.  Cowdr^,  wpra;  Wa- 
bash d;  EL  Canal  Co.  y.  Beers,  67  U.  8.  2Black, 
448,  457  (17:827,  882). 

Messrs.  A.  n.  Jvintersteen  and  Wayne 
UacVea^h,  for  appellees: 

There  are  here  all  the  elements  of  an  estoppel 
by  res  Judicata. 

Aspden  y.  Nixon,  45  U.  8.  4  How.  467  (11: 
1059);  Smith  y.  Smith,  79  N.  Y.  684;  StaweU  ▼. 
Chamberlain,  60  N.  Y.  272. 

Coddington  was  not  a  bona  fide  purchaser  of 
the  bonds  for  a  valuable  consideraMoa. 

Morse  v.  Godfireu,  8  Story,  864;  DiekermnY. 
TiUinghast,  4  Paige,  215;  Petrie  v.  Clark,  11 
Serg.  &  R  877;  Basset  v.  NoMorthy,  2  White 
&  T.  Lead.  Cas.  £q;  4th  Am  ed.  88,  88;  Ash' 
UrrCs  Appeal,  78  Pa.  158;  State  v.  Florida  C^nt. 
B.  B.  Co.  15  Fla.  724. 

Constructive  notice  is  evidence  of  notice,  the 
presumption  of  which  Is  so  violent  that  the 
court  will  not  even  allow  of  its  being  contra- 
dicted. 

1  Story,  Eq.  Jur.  402;  Bunting  v.  Bicks,  2 
4>ev.  &  B.  £q.  130;  Le  New  v.  Le  Neffe,  2 
White  A  T.  Lead.  Cas.  £q.  4th  Am.  ed.  154. 

When  the  complainant  in  a  bill  in  equity 
neither  demands  nor  waives  an  answer  under 
oath,  and  the  respondent  answers  under  oath, 
the. answer  is  evidence  on  behalf  of  the  re- 
apondent,  conclusive  if  not  contradicted. 

Conley  v.  Nailor,  118  U.  8.  127  (80:112). 

Mr.  CfiitfJusOee  Waiie  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  Spencer  Trask  to 
collect  192  of  the  1000  bonds  of  the  State  of 
Florida,  issued  to  the  Florida  CTentral  Railroad 
Company,  which  were  the  subject  of  consid- 
eration by  this  court  in  Railroad  Companies  v. 
Schutte,  108  U.  8.  118  [26:827].  In  that  case 
it  was  decided  that,  altbou^  Uie  bonds  were 
void  as  against  the  State,  the  railroad  company 
that  sold  them  was  estopped  from  setting  up 
their  invalidiu  as  a  defense  to  an  action  brought 
by  a  bona  fide  holder  to  enforce  the  Hen  the 
company  had  given  on  its  property  to  secure 
their  payment  Accordingly  a  decree  was  ren- 
dered establishing  the  lien  of  the  holders  of  197 
bonds  00  the  railroad  of  the  company,  and  or- 
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dering  a  sale  to  pi^  the  amount  due  thereoo. 
Trask  now  claims  to  be  a  bona  fids  bolderof 
the  192  bonds  he  sues  for,  and  seeka  ttie  sune 
relief  as  to  them.  He  concedes  the  inviMtr 
of  the  bonds  so  far  as  the  State  is  concenei; 
but  as  against  the  Railroad  Company  and  in 
property  claims  the  benefit  of  the  same  estoppd 
that  was  adjudged  in  the  other  case  to  exkt  io 
favor  of  those  who  recovered  tlieie. 

The  general  facts  as  to  the  issue  of  the  bonds 
are  sts^ted  in  the  case  of  Sehvtte,  bc^nning  at 
page  127  r880]of  the  vohime (1()8)  m  whidi it 
is  reported.  The  correctness  of  our  flndiogs 
then  is  not  denied  now.  Indeed,  Trask  rdtei 
upon  that  decision  as  the  basis  of  his  right  to 
recover:  and  the  only  disputed  ques£>D  k 
whether  he  does  in  law  and  in  fact  occupy  tba 
position  of  a  bona  fide  holder.  That  is  sobsttn- 
tially  a  question  of  fact,  oidv,  and  it  presents 
itself  in  a  double  aspect  liask  got  his  title 
from  Thomas  B.^yOddington;  and  the  inqoiiy 
is,  first,  as  to  his  own  TOsition  separate  from 
that  of  Coddington,  and  if  that  is  not  sufSdent, 
then  next  as  to  that  of  Coddington,  under  whom 
he  claims. 

We  have  carefully  considered  the  testimony 
bearing  on  these  questions,  both  in  the  record 
as  it  has  been  printed  in  the  present  case,  and 
in  that  of  the  Schutte  Case  brou^t  into  this 
also  by  stipuhition.    It  would  serve  no  useful 
purpose  to  refer  to  this  testimony  in  detail,  and 
It  is  sufficient  to  sav  that  we  have  had  no  diffi- 
culty in  reaching  the  conclusion  that  Trask,  as 
a  purchaser  of  tlie  bonds,  occupies  no  better 
position  than  Coddington,   from   whom  he 
bought.    His  purchase  was  made  September 
12,  1881^  an  auction  sale  in  the  City  of  New 
York.    The  bonds  had  then  been  running  ten 
years  and  more,  and  no  interest  bad  ever  been 
paid  upon  them.    As  the  sale  was  made  under 
Uie  agreement  of  August  29,  1872,  Trask  is 
chargeable  with  notice  of  the  contents  oi  that 
instrument,  which  showed  on  its  face  thai  the 
bonds  had  been  the  subject  of  litigation  and 
had  not  been  obtained  by  Coddington  in  the  or> 
dinary  course  of  business.    Wb  debt,  for  wi^c^ 
they  were  held,  was  $40,000,  and  the  bonds, 
without  interest,  which  luid  been  running  ten 
years  at  8  per  cent  per  annum,  amonuited  to 
1192,000.    As  the  bonds  were  state  boo<^  the 
mere  fact  that  no  interest  tiad  ever  been  paid 
f  umisixed  the  strongest  presumptive  evidence 
that  th^  were  dishonored.  The  interest  alone, 
if  collected,  would  much  more  than  pay  the 
debt  for  wfadch  the  bonds  were  held.     The  cir 
cumstances  connected  with  the  sale  also  wen 
entirely  inconsistent  with  the  idea  of  a  pmchaa 
of  commercial  paper  in  good  faith  for  a  Talv 
able  consideration  without  notice.  Noooeprci 
ent  at  the  time  could  have  had  anj  other  ux 
derstanding  than  that  the  sale  was  of  bond 
which  had  oeen  commerdaDv  dishoiKMwL 

We  are  equally  well  satisned  tliat  Ooddini 
ton  was  never  in  any  commercial  aenae^a  bon 
fide  holder  of  the  bonds.  According  to  his  o  w 
testtmony  he  was.  originally  the  mere  afent  < 
those  who  were  emnged  in  perpetn^£if  tl 
fraud  upon  the  Railroad  Company,  and'  ex 
ployed  by  them  to  get  the  bonds  from  Roric 
to  London,  so  that  they  mi^t  be  sold  afid 
large  part  of  ttie  proceeds  applied  to  tba  pa 
ment  of  the  personal  debts  of  one  of  the  gaQ 
pvties.    He  undoubtedly  did  this  becanae 
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kdbeen  KM  thai  it  would  enable  "the  partieB 

teiilereit*  to  pa/  him  the  cash  for  ^,466  of 

coopoM  of  aiiotber  oompanj  for  which  thev 

imt  bound.    He  entered  into  no  contract  with 

tke  IMda  Oentral  Company,  and  it  could 

aefer  biTe  been  fuf^wsed  by  him  that  any  part 

«fth0  proceeds  were  to  be  paid  into  im  treasury 

« for  III  use.    He  could  not  but  have  known 

thit  tbe  whole  purpose  <^  his  employment  was 

10  get  the  bonds  to  London,  where  they  had 

bm  oootracted  to  be  sold  at  a  price  that  would 

jieM  Im  than  half  their  face  value,  and  that  he 

vubimaelf  to  apply  more  than  half  of  this  to 

tbe  ptyment  of  the  individua!  debts  of  one  of 

tbe  fam  stockholders  of  the  Company,  by 

wboie  uuluence  and  in  whose  interest  the  rail- 

nsd  bonds  had  been  executed  to  be  exchanged 

for  tbe  state  bonds,  which  he  was  to  take  away. 

UoHer  sodi  circumstances,  it  is  certain  that 

be  could  have  acquired  no  lien  on  the  bonds 

M  eecurity  for  any  services  he  might  render 

k  trutferring  them  to  London,  or  for  any 

bibility  he  had  incurred  to  third  parties  in 

i         order  to  get  the  boulaAway.    His  contract 

'         (ortlie  iervice,  and  tor  me  compensation  he 

vti  to  receive,  was   not  with  the  Railroad 

I         Coapsny  itself,  hot  with  the  president  of  the 

ieckionvine,  Peosacola  and  Mobile  Railroad 

CoapsDV.  who  was  engaged  in  appropriating 

I         the  boMf  issued  to  the  Florida  Central  Com- 

puj  to  his  own  use.     This  disposes  of  his 

cUm  of  lien  on  account  of  his  servioesand lia- 

bUfli  ssagenL    'ELd  was  not  the  agent  of  the 

fMda  Ccotrsl  Railroad  Company,  and  as  it 

suet  be  coDceded  that  those  for  whom  he  was 

•eti^had  no  title  as  against  this  Company, 

fben  was  nothing  in  his  hands  to  which  any 

lea  eoukl  attach  in  his  favor  any  more  than  in 

(tvorof  his  ptincipals. 

As  to  tbe  oontrsct  made  with  the  Jackson- 
ville, FicMaoola  and  Mobile  Company  on  the 
•tk  of  August,  1873,  l^  which  the  19a  bonds 
we  giveo  to  Coddington  as  security  fora  debt 
ovisg  to  him  by  that  Company,  little  need  be 
■il  Tbe  Jacksonville,  Pensacola  and  Mobile 
OoBpany  had  no  legal  right  to  the  bonds,  and 
br  k eoald  not,  therefore,  pledge  them  assecurity 
ier  Ito  debta.  All  this  Coddhiffton  knew  or 
Sifjhl  to  have  known.  Ajid  be8rdes.when  this 
SHttaet  WM  made,  the  fraud  and  illegality  in 
As  ofi^iial  issue  of  the  bonds,  both  by  the 
SiflfQad  Coinpany  and  the  State,  had  become 
soioiiuua,  andit  is  impossible  that  Coddington, 
ribMted  as  be  was,  co^d  have  been  ignorant  of 
t^  fmcu.  In  ocder  to  get  the  bonds  away  from 
FMda  be  was  compel&d  to  arrange  with  cer- 
tab  tfockkoldcn  of  the  Florida  Central  Com- 
fsay.  who  had  begun  a  suit  to  prevent  their 
waMivBl  by  tbe  prnklent  of  the  Jacksonville. 
Nssituia  and  Mobile  Company,  on  the  ground 
ttat  he  bad  do  ri|^t  to  use  the  road  of  the 
FMda  Ceotnl  Company  "and  oover  it  with 
l»  Bsiae  moeiey  to  pay  private  debts,  not- 
be  ii  the  owner  of  a  malority  of 
It  Is  unnecessary  to  refer  more 
to  tbe  evidence.    It  is  full  snd  con- 

leATCs  no  doubt  on  our  minds  as  to 

.  knowledge  of  Coddington  of  such  facts  as 

a««ld  peercnt  bim  from  aoquirinff  any  title  to 

4t  boada  be  took  avraj  by  purchasing  them 

of  tbe  parties  engaged  in  the  tiansao- 


tion,  which  he  could  enforce  as  a  ft^iui  Jlde 

bolaer  against  the  Florida  Central  Company. 

The  deone  qftiU  Oireuit  Churi  i$  qfflrtMd. 
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(Sees,  a  Beporter^sed.  no-Sis.) 

ybteadmimbU  under  common  eounU—omiuion 
in  verdic^—^oerdiet  on  cUl  the  eounU-^udg- 
ment  against  suretiee  on  appeal, 

L  Where  the  note  sued  on  varies  from  the  de- 
scription in  the  special  count  in  the  declaration,  it 
is  aomifloible  under  the  common  countess  evidence 
of  money  had  and  received  by  defendant  to  plaint* 
tfTsuse. 

2.  The  omission  of  the  #ord  doOort  in  a  verdict  is 
not  such  a  defect  as  to  prevent  the  rendering  of 
Judgment  according  to  the  manifest  intent  oi  the 
Jury. 

8.  The  technical  role  of  the  common  law  that 
where  the  verdict  is  general  on  all  the  counts  of  the 
declaration^  and  the  evidence  does  not  support  the 
special  count,  no  Judgment  can  be  rendered  on  the 
▼erdict  without  first  amending  it  so  as  to  limit  it  to 
the  common  counts,  has  been  abrogated  by  statute 
in  the  Territory  of  New  Mexico:  and  the  supreme 
court  in  that  l^rritory  in  appeals  or  writs  or  error 
may  render  su<^  a  Judsinent  as,  upon  a  considera- 
tion of  the  whole  reoora.  Justice  may  appear  to  re- 
Qulre. 

L  The  provision  hi  the  Statute  of  that  Territory, 
that  '*in  case  of  appeal  In  civil  suits,  if  the  Judg- 
ment of  the  appellate  court  be  against  the  appel- 
lant, itshall  be  rendered  against  him  and  his  secur- 
ities in  the  appeal  bond,*M8  valid:  and  a  Judgment 
of  the  supreme  court  of  tbe  Territory,  affirming  the 
Judgment  of  the  district  court  as  to  the  principal 
sum  due  and  as  to  the  interest  to  the  extent  of  6 
per  cent,  upon  plaintiffft*  remitting  the  excess  of  4 
p^  cent  interest,  is  a  Judgment  affirming  that  of 
the  district  court  within  the  meaning  of  such  stat- 
ute and  of  the  appeal  bond;  and  hi  such  case  the 
supreme  court  may  render  Its  Judgment  against 
the  sureties  in  the  bond  as  well  as  agahist  the 
prindpia  defendant^ 

[No.  140J 
Argued  Jan.  90,  tS.18S8.    Decided  Feb.  6,1838. 

rr  ERROR  to  the  Supreme  Court  of  the 
Territory  of  New  Meiioo.  to  review  a  Judg- 
ment of  that  court  affirming  a  Judgment  of  a 
District  Court  of  the  Territory  m  favor  of 
plaintiff  upon  his  remitting  an  excess  of  inter- 
est   Judgment  Offfirmed. 

Statement  by  Mr.  Juetiee  Gray  t 
This  was  an  action  of  assumpsit,  brought 
April  8,  1882,  by  Orr  and  Lindsley  against 
Hopkins  in  a  District  Court  of  the  Territory 
of  6ew  Mexico.  The  declaration  contained  a 
spedal  count  on  a  promissory  note  for  $1,814.66 
made  by  the  defendant  on  October  1, 1881,  and 
the  common  counts  for  the  like  sum  due  on 
that  day  for  goods  sold,  for  money  lent,  for 
money  paid,  and  for  money  had  and  received. 
The  pbiintiffs  filed  with  their  declaration  the 
following  note: 

•*  $1,814.65.  St.  Louis,  October  1, 1881. 

"  Four  months  after  date  I,  the  subscriber, 

of  Ft.  Wingate,  county  of ,  State  of  New 

Mexico,  promise  to  pay  to  tbe  order  of  Orr  and 
Lindsl^  (a  firm  composed  of  William  C.  Orr 
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and  De  Courcey  B.  Lludalej)  thirteen  hundred 
and  fouiteen  ^  dollan.  witli  exchange  for 
value  received,  with  interest  at  the  isle  at  ten 
per  cent  per  annum  tifter  maturity  until  pBid, 
without  defalcation  or  dlacouQt,  negoUable  and 
payable  at  1st  National  Bank,  Santa  F6,  H.  H. 
"  Ii.  N.  B.<yFxna,  Jb." 

The  description  of  the  note  In  the  special 
count  corresponded  with  the  note  flied,  excer' 
that  it  did  not  state  that  the  note  was  pajabL 
with  ezclMDge  and  at  a  paiUcolar  plnce.  The 
defendant  pleaded  nonsssumpait  and  paymeoL 

At  the  irial,  theplaintlffs  put  In  evidence  the 
Doto  filed,  and  were  permitted  to  read  it  to  the 
intj,  notwithBtanding  the  defendant  objected 
that  there  wm  a  Torlance  between  the  note  and 
the  declaration.  The  only  other  evidence  in- 
troduced was  testimony  of  the  plaintiib'  attoi^ 
Bey  that  on  March  7,  1882,  he  presented  this 
note  to  the  defendant,  and  tbedeieodantedmit 
led  the  indebtedness,  tad  asked  him  not  to 


The  defendant  objected  to  the  evidence  as 
GomceteDtMidimnuteriBl.    Butthecourtoi 
ruled  the  oblection,  and  Instructed  the  jury  to 
find  for  the  plalntISs  for  (1,899.48,  being  the 
amount  of  the  note  with  Interest  computed  at 
the  rate  of  10  per  cent 

The  Jury  returned  a  verdict  sajlDg  that 
"  they  find  for  the  plaintiff  In  sum  of  thirteen 


of  JudffE 

Mldplali. 

■aid  defendant,  Lambert  N.  Hophdna,  the  said 

Bom  of  tbirteMi  hundred  and  nlnetr' ' 

VA— ($1,899.48),  and  also  hte  cons  1 
nuf  laid  out  and  expended,  to  be  1 


that  execution  shall 
tber  ordetof  the  court.' 

Tbe  defendant  appealed  to  the  Supreme 
Court  of  the  Terrttoiy,  and  executed  to  the 
plalntiSs  a  bond,  witb  sureties,  the  condition 
of  which  was  that  "  the  said  Lambert  N.  Hop- 
kins shall  prosecute  bis  said  appeal  with  due 
diligence  to  a  decision  in  tbe  supreme  conr^ 
and  that  if  the  judgment  appealed  from  be  af> 
firmed,  or  tbe  appMl  be  dismissed,  he  will  per^ 
form  the  Judgment  of  the  district  court,  and 
that  he  will  alio  pay  the  cost  and  damage  tbat 
may  be  adjudged  against  bim  upon  Ma  ssjd 
appeal."  Tbdneupon  (be  district  court  allowed 
toe  appeal,  ordered  execution  to  be  stayed 
while  It  was  pending,  and  allowed  a  bill  of  ex- 
ceptions tendered  by  tbe  defendant  to  the  rul- 
Inn  aforesaid. 

The  Supreme  Oiurt  of  the  Territory  held 
that  there  was  a  variance  between  the  special 
count  and  the  note  offered  in  evidence,  but  tbat 
the  note  was  admissible  in  evidence  under  the 
common  counts,  and  tbat  under  those  counts 
and  the  statutes  of  tbe  Territory  the  plainiiOa 
were  entitled  to  receive  the  sum  of  (1,814.60, 
with  Interest  thereon  computed  at  the  rate  of  6 
Instead  of  10  per  cent;  and  ordered  that.  If  the 
plaintilta  ahould  file  a  remittitur  of  the  exceas 
of  4  per  cent  Interest,  the  judgment  of  the  dia- 
[513]  trict  court  be  affirmed,  hut,  if  tber  should  fall 
to  do  so,  the  Judgment  be  reversed  and  the  case 
remanded  for  a  new  trial.  Thereupon  the 
plaintifEi  filed  such  a  remittitur;  and  the  Bn- 
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preme  Court  of  the  Territory  affirmed  the  Judg- 
ment of  tbe  district  court  against  the  defendant 
and  the  sureties  on  his  appeal  bond,  and  ad- 
Judged  UuU  theplalnUfls  recover  Against  them 
the  sam  of  $1,814.05  and  interest  at  the  rate  of 
S  pet  cent.  The  defendant  and  the  sureties 
■ned  out  this  writ  of  error. 

Mettri.  O.  D,  B»rrett  and  Jno.  H.  Kna«- 
bel.  for  plalntlfis  in  error: 

Tiiere  was  a  fatal  variance  between  tbe  prom- 
issory note  declared  on  and  the  instrument  in- 
troduced in  evidence. 

OovingUm  v.  Qmutoek,  89  IT.  S.  14  Pet.  48 

80:  8461;  £K«Ay  v.  MandevilU,  11  U.  S.  7 
ranch,  908  (8:  817);  SOm  v.  Dorr.  28  TJ.  B. 
9  Wbeat.  658  (0: 160). 

Tbe  verdict,  being  general,  was  had. 

8/taverv.  Ehle,  16  Johns.  303;  Burfordt.  J&- 
Ou£,  S8  F&.  4S1. 

WhUe  the  word  jvnior  sdded  to  a  name  it  n. 

mere  dt      '  "  olflcant 

factor  ii  lentliy. 

Eina  r.  B«l>- 

(gr,  8U 

Thei  plleaa* 

well  to: 

Bank  aw.  88l 

80  (IS:  ■  dA^t- 

Budlt,  :  ant.  4» 

U.S.  2  Ketone- 

son,  B  J  ,  1  Bos. 

A  F.  ft  Mm.  1 

Calnes,  »:BM 

T.  aAol>  v.  Bep- 

kfnt,  1  Doug.  (Eng.)  8T7. 

The  contract  has  an  alternative  or  contingent 
aspect;  the  Interest  provided  for  Is  all  part  of 
the  contract  debt. 

SiUt  V.  JWenumf,  B  Kich.  20;  flblilm  v. 
AwAnan'f  8av.  A  T.  Co.  100  U.  S.  79  (29:  607);. 
TTtZUnsm  v.  Daniel*,  1  Greene  (la.)  179. 

lotoest  It  a  substanlive  part  of  the  claim. 

.Fhfav.JEddy,  15Wend.76;  FiOottonr. Pn»- 
ton.  8  Johns.  229;  Johtitton  v.  Brannan,  ^ 
Johns.  268;  PtopUv.If.  T.  Co.  S  Cow.  881. 

The  law  will  not  implya  promise  of  any  pe^- 
son  against  his  own  express  dedaratitm. 

OUtrkt.  Smith,  14  Johns.  820;  Babtrtton  t. 
£^,18  Johns.  401. 

Interest  contTMted  for  is  part  of  the  debt, 

WattUnt  V.  Morgan,  0  Car.  &  P.  001;  Hud- 
sra  V.  Faweett,  7  Man.  &  O.  848;  OsMsv.  Aw- 
mont,  9  Exch.  20. 

The  condition  of  tbe  ta.per»tdeai  bond  in  tbl» 
case  was  never  broken. 

DrumjnondT.  Ruuon,  14  N.  T.  00. 

JVfwn.  W.  B.  CUldar*  and  Hearr  Wine 
Oarnett,  for  defendants  in  error: 

The  error  must  appear  on  the  record. 

Stormy.  U.  S.  94 U.  8.  70(24;  42). 

A  question  not  brou^t  to  the  attention  of 
eltherofthe  courts  below  cannot  be  consldereil 

WaUeery.  5<iuetn«(,tn  U.  S.  90(28:  078). 

"Junior"  is  nopan  of  a  man's  name. 

Bouvier,  Law  Diet,  title,  Jmtior,  and  auth<»^ 
tiea  dted. 

Kincaid  v.  Boat,  10  Haaa.  208;  BtadUii  T. 
Shme,  89  ni.  8M;  Jchmon  r.  BOiton.  4  T.  B. 
Hon.  027. 

Wha  the  Judgment  la  excessive,  aronittltur 
may  be  entered. 

lU  I'.  S. 
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Kentvek^ Bankv,  AM&tf.  27  U.  8. 2  Pet.  827 
(7:440). 

The  court  Ib  authorized  to  enter  the  correct 
Judgment. 

Chan^SUr  ▼.  Boewr,  22  Vt.  888;  Weed^.  Weed, 
25  Conn.  494:  Hart  ▼.  8eixa$,  21  Wend.  40; 
Union  Cent.  L  In9.€h.Y.  Bernard,  88 Ohio 6t 

The  court  did  right  in  affirming  the  Judg- 
ment and  rendering  it  also  againat  the  sureties 
on  the  appeal  bona. 

Moore  v.  Huntifwton,  84  U.  a  17  WaU.  418 
(21 :  642);  BeaUY.  New  Mexico,  88  U.  8. 16  WaU. 
585  (21:  292). 

The  Judgment  where  a  remittitur  is  entered 
Is  affirmed  wholly  at  to  the  right  of  recovery 
ana  partially  as  to  the  amount,  and  the  sureties 
on  the  appeal  bond  are  responsible  for  the 
amount  as  affirmed. 

BuU  T.  Stinger,  4  Oranch,  C.  C.  252;  Plage 
T.  Johneon,  1  D.  Chip.  888;  Rush  y.  Halcyon 
Steamboat  €h,  68  N.  C.  72;  Hamlett  y.  TaUman, 
80  Ark.  505; Union  Oent.  X.  Ins.Oo.Y.  Bernard, 
88  Ohio  St  459;  JDoolittler.  Dininny,  81N.Y. 
855;  Baylies'  Sureties  &  Guarantors,  171. 

flaintifEs  in  error,  haYing  failed  to  raise  any 
question  as  to  excess  in  the  amount  of  the  judg^ 
ment  in  the  district  court,  should  not  be  per- 
mitted to  raise  it  in  an  appellate  court. 

New  Orleane,  0.  etQ.W.RR,  Co.  y.  Lind- 
$ay,  71  U.  8.  4  WalL  650  aS:  828);  Tho  Van- 
derbiU,  78  U.  8. 6  WaU.  225  (18: 828);  Kennedy 
Y.  Johneon,  69  K.  0.  249;  Campbell  y.  Stokee,  2 
Wend.  187;  Mumford  y.  Memv^is  d  C.  B,  B. 
Co.  2  Lea,  898;  Beekman  y.  Froet,  18  Johns. 
644. 

Supplemental  PoinU  tfFlaintM  in  Error. 

Tms  case  is  within  the  case  of  Maryland  y. 
Baldtcin,  112  U.  8.  490  (28:  822). 

A  general  Ycrdict  and  judgment  upon  se  Yeral 
oounta  in  a  d  yO  action  must  be  reversed  if  only 
one  of  the  counts  was  bad. 

Bond  Y.  BuiUn,  112  U.  8. 604  @8: 885);  Sny- 
dery.  U.  S.  112  U.  8.  216  (28: 69^ 

Mr.  Jftitiee  Qrmij  deUvered  the  opinion  of 
the  court: 

It  was  not  contended  in  either  of  the  courts 
of  the  Territory  that  any  question  of  fact  should 
have  been  submitted  to  the  Jury;  but  the  con- 
test was  upon  the  sufficiency  of  the  evidence 
and  the  vmict,  in  matter  of  law,  to  support  a 
Judgment  for  the  plaintiffs. 

l^n  the  testimony  that  the  defendant  ad- 
mitted his  indebtedness  on  the  note  given  in 
evidence,  that  note,  though  varying  from  the 
description  in  the  special  count,  was  admissible 
under  the  common  counts  as  evidence  of  money 
had  and  received  by  the  defendant  to  the  plaint- 
iffs' use.  Grant  v.  Vaughan,  8  Burr.  1516; 
PaoB  V.  Bank  €f  Alexandria,  20  TJ.  8.  7  Wheat. 
85  [5: 890];  OoodtoinT.  Mone,9  Met  278.  And 
by  the  statutes  of  the  Territory  the  sum  so  ad- 
mitted to  be  due  bore  interest  at  the  rate  of  6 
per  cent  Prince's  Laws,  chap.  79,  g  4;  Comp. 
Btat  g  1784. 

The  omission  of  the  word  "doUars"  in  the 
verdict  was  not  such  a  defect  as  to  prevent  the 
rendering  of  Judgment  according  to  the  man- 
ifest intent  m  the  luiy,  although  it  miffht 
have  been  more  regular  to  amend  the  verdict 
before  Judgment    Farke  v.  Turner,  58.  U.  S. 
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12  How.  89  [18: 888];  BeaU  v.  Territory,  1  New 
Hex.  507,  519. 

It  was  argued  for  the  defendant  that  under 
the  rule  recognized  in  Maryland  v.  Baldwin, 
112  U.  8.  490  [28:  822],  the  verdict  being  gen- 
eral on  aU  the  counts,  and  the  evidence  not  sup- 
porting the  special  count,  no  judgment  could 
be  rendered  on  the  verdict  without  first  amend- 
ing it  so  as  to  limit  it  to  the  common  counts. 
But  the  technical  rule  of  the  common  law  in  this 
matterhasbeen  changed  by  statute  in  many  parts 
of  the  United  States.  Bond  v.  Duetin,  112  U.  8. 
604  [28:  885].  In  New  Mexico  that  rule  has 
been  abrogated  by  the  Statute  of  the  Territory, 
by  which  "  The  supreme  court,  in  appeals  or 
wriU  of  error,  shall  examine  the  recora,  and  on 
the  facta  therein  contained  alone  shall  award  a 
new  trial,  reverse  or  affirm  the  Judgment  of  the 
district  court,  or  give  such  other  judgment  as 
to  them  shall  seem  agreeable  to  law."  Prince's 
Laws,  chap.  16,  g  7;  Comp.  Stat  g  2190.  The 
manifest  object  of  the  statute  is  not  merely  to 
restrain  the  appellate  court  from  going  outaide 
of  the  record,  but  to  enable  it  to  render  such  a 
judgment  as  upon  a  consideration  of  the  whole 
record  Justice  may  appear  to  require. 

The  Supreme  Court  of  the  Territory  was 
therefore  authorized  to  affirm  the  judgment 
rendered  by  the  district  court  upon  the  general 
verdict  for  the  plaintlfiCs,  if  the  facta  contained 
in  the  record  supported  any  count  in  the  decla- 
ration, as  we  have  sten  that  they  did.  And  there 
can  be  no  doubt  of  ita  authority  to  make  ita  af- 
firmance of  the  Judgment  conmtional  upon  the 
plaintiffs'  remitting  part  of  the  interest  award- 
ed below.  Bank  of  Kentucky  v.  Ashley,  27  U.  8. 
2  Pet  827  [7: 4401. 

The  statutes  of  the  Territorv  further  enact 
that,  on  an  append  from  the  Judgment  of  a  dis- 
trict court,  execution  shall  be  stayed  upon  the 
appellant's  giving  bond,  with  sureties,  such  as 
was  fidven  in  this  case,  "conditioned  that  the 
appellant  shall  prosecute  his  appeal  with  due 
dmgence  to  a  decision  in  the  supreme  court, 
anathat  if  the  ludgment  or  decision  appealed 
from  be  afflrmea,  or  the  appeal  be  dismissed, 
he  win  perform  the  ludgment  of  the  district 
court,  and  that  he  will  also  pay  the  costa  and 
damages  that  may  be  adjudged  against  him 
upon  his  appeal '^  Prince's  Laws,  chap.  16, 
%  4;  Comp.  Stat  §  2194.  They  also  contain  a 
genend  provision  that  "In  case  of  appeal  in  civil 
suita,  if  the  judgment  of  the  appellate  court  be 
against  the  appeSant ,  it  shall  be  rendered  against 
hun  and  his  securities  in  the  appeal  bondr  and 
this  court  has  adjudged  that  provision  to  be 
valid.  Prince's  Laws,  chap.  45,  g  5;  Comp. 
Stat  S  2206;  BeaUv.  New  Mexico,  88  U.  S.  16 
WaU.  585  [21:  2921;  Moore  y.  iIunHngUm,  84 
U.  8. 17  Wall.  417121:642]. 

By  the  judgment  of  the  Supreme  Court  of 
the  Territory,  affirming  the  Judgment  of  the 
district  court  as  to  the  principal  sum  due, 
and  also  as  to  interest  te  the  extent  of  6  per 
cent,  upon  the  plaintiffs'  remitting  the  ex- 
cess of  4  per  cent  interest,  the  ludgment  of  the 
district  court  was  affirmed,  within  the  meaning 
of  the  territorial  statutes  and  of  the  appeal  bond. 
Butt  Y.  Stinger,  4  Cranch,  C.  C.  252;  Page  v. 
Johnson,  1  D.  Chip.  888. 

The  result  is  that  the  Judgment  of  the  8u- 

Sreme  Ck>urt  of  the  Territory  was  rightly  ren- 
ered  for  the  plaintiffs  against  the  sureties  in 
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the  bond  aa  well  as  ajninat  the  principal  defend- 
•nt»  and  moat  be  ajprmA 
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DISTRICT  OF  COLUMBIA,  4fiP«- 

HUGH  L.  GALLAHER  bt  al..  Doing  Bnai- 
neaa  as  Gaij:<aheb,  Loahb  ft  Compaht. 

(See  S.  a  Beporter*a  ed.  SOCHSICU 

OnutrueUon  of  contract. 

The  practical  oonstnictloii  which  the  parties  pat 
upon  toe  terms  of  their  own  contract,  and  acoord- 
Inff  to  which  the  work  thereunder  was  done,  should 
prevail  over  the  literal  moaning  of  the  contract, 
where  one  party  thereto  seeks  to  obtain  a  deduction 
in  the  contract  price  in  accordance  with  such  liter- 
«1  meaning. 

[No.  141.] 

Argued  Jan.  tS,  1888.    Decided  Feb.  6, 1888. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims,  in  favor  of  petitioners  in  an  action 
for  the  recovery  of  a  balance  due  upon  a  con- 
tract for  building  an  arch.    Affirmed. 

The  facts  are  fully  stated  in  the  opinion. 

Meene.  A.  H.  Garland*  Atty-Oen.,  and 
Robert  A.  Howard,  Asst.  Atty-Oen.,  for 
appellant 

Jfe$9r$.  Th.  Hughes  and  Woodlmry 
Blair,  for  appellees. 

Mr.  Juitice  Matthews  deUvered  the  opin- 
ion of  the  coort: 

This  suit  was  brought  against  the  District  of 
Columbia  for  the  recovery  of  the  sum  of 
9jl88.459.55;  of  this  $85,486.49  were  aUeged  to 
be  payable  as  the  balance  due  upon  a  contract 
for  building  and  completing  the  brick  arch  up- 
on stone  abutments  of  TImt  Creek  sewer,  as 
set  out  and  described  in  the  contract  and  speci- 
fications attached  to  the  petition,  at  the  price 
of  91 18  per  lineal  foot  The  additional  sum  of 
998,180.44  was  alleged  to  be  due  on  account  of 
extra  work  and  materials  furnished  by  the  con- 
tractors beyond  the  requirements  of  the  con- 
tract in  and  about  the  same  work.  This  in- 
debtedness was  denied,  and  the  defendant  also 
filed  a  plea  of  set-off  in  the  sum  of  932,176;  of 
this,  97*  1*76  was  for  the  value  of  stone  alleged 
to  have  been  sold  by  the  defendant  to  the  dam- 
ants;  985,000  on  account  of  deficiencies  in  the 
construction  of  the  sewer,  and  940,000  as  the 
reasonable  cost  and  expense  of  filling  the  canal 
for  the  whole  leDfi;th  of  the  sewer,  which  the 
defendant  claimeu  the  petitioners  were  bound 
by  their  contract  to  do.  Upon  the  facts  found 
by  the  courtit  was  held  that  the  claimants  were 
entitled  to  recover  upon  their  claims  the  sum 
of  948,985.74;  that  the  defendant  was  entitled 
to  recover  upon  the  set-off  and  counterclaim 
the  sum  of  91*479;  and  Judgment  was  rendered 
in  favor  of  the  petitioners  for  the  difference, 
being  the  sum  of  $42,456.74. 

The  facts  as  found  by  the  court,  so  far  as 
materia],  are  as  follows: 

The  Tiber  Creek,  prior  to  the  year  1871, 
was  a  natural  stream  of  water  flowing  through 
the  City  of  Washington  and  discharging  into 
what  was  then  known  as  the  Washington  Ca- 
nal, on  Third  Street  west,  oetween  Maine  and 
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Iflsioari  Avenues,  and  by  that  in  the  Eaaien 
Brandl 

Among  the  improvementa  projected  by  the 
Board  of  Public  Woriu  was  that  of  utifizing 
this  stream  in  connection  with  the  aewenin 
system  of  the  city,  and  the  general  plan  adopted 
was  that  of  constructing  a  nudn  aewer  ot 
masonry  and  brickwork  alonz  its  ooone, 
through  which  the  stream  should  flow,  reodT- 
ing  and  conducting  the  sewage  from  latenl 
connections  on  either  side. 

It  was  constructed  for  the  most  part  In  ae^ 
tions  by  contract  with  different  parties,  tod 
the  part  here  in  controversy  was  the  final  or 
outlet  section.  It  was  commonly  styled  the 
Tiber  Creek  sewer  or  arch. 

On  and  before  July  14,  1878,  a  portion  of 
this  sewer  had  been  completecL  which  (so  far 
as  is  here  material)  extended  uom  the  north 
side  of  Pennsylvania  Avenue,  acrosa  the  Bo- 
tanical Qarden,  into  Third  Street,  and  along 
and  under  Third  Street  to  a  point  8  feet  north 
of  the  south  building  line  of  Maryland  Avenue 
at  which  terminus  the  sewer  was  (so  fares  here 
material)  of  the  following  construction  and 
size,  namdy:  The  dde  wallB  were  of  masonrv, 
about  8  feet  high  and  6  feet  6  inchea  thick, 
supporting  an  approxhnate  semi-elliptic  arch  o( 
80  teet  span  and  7  feet  10  hichea  rise.    The  ex- 
trades  of  the  arch,  including  the  akew-back 
course,  was  backed  up  with  rubble  masonry  to 
the  level  of  its  crown. 

Tlie  timber  sleepers  for  the  foundationa  were 
forty-one  feet  in  length. 

Ftoposing  to  continue  the  aewer  to  its  outlet 
with  the  same  construction  and  size,  the  Board 
of  Public  Works,  on  July  14, 1878,  sent  to  H. 
L.  6a!laher  &  Co.,  conaistmg  of  Hugh  L.  Gal- 
laher  and  Edwin  H.  Smith,  a  written  proposal 
for  continuing  the  Tiber  Creek  aewer  from  its 
existing  termmus  at  Maryland  Avenue  and 
Third  Street  southwest,  along  the  Hue  of  the 
Washington  Canal  to  its  Junction  with  the 
James  Creek  Canal,  the  size  and  munner  ol 
construction  of  the  sewer  to  be  the  same  as  thai 
of  the  portion  of  the  same  sewer  constmcted  00 
Third  Street  southwest,  and  to  be  paid  for  ai 
the  rate  of  9118  per  lin^  foot;  and  they  w&i 
requested  by  return  mail  to  notify  the  board  <^ 
their  acceptance  or  rejection  of  the  iMt>poea] 
On  Uie  same  dav  H.  L.  Callaher  Jb  Co.»  b; 
writing  accepted  it  A  written  contract  beai 
ing  date  July  19, 1878,  was  executed  betwee 
the  parties  in  the  same  terms  as  that  set  fort 
in  the  petition.  Before  work  was  oommence 
under  It  the  District  engineer  was  instructed  t 
ffive  the  grade  of  Uie  sewer,to  be  laid  out  wii 
the  same  dimensions  as  of  the  existing  aevire 
which  he  did  in  the  summer  of  ld78w  It  w; 
proposed,  however,  and  consented  to  by  bo) 
parties,  to  deviate  from  the  contract,  bv  whi< 
the  continuation  of  the  sewer  was  to  follow  ai 
be  laid  in  the  bed  of  the  canal,  so  as  to  take 
a  curve  from  the  point  of  connectioa  < 

e  westerly  bank  and  then  proceed  paral 
with  and  along  said  bank  to  the  termini 
About  the  time  of  giving  the  grade  Ghtllal 
applied  for  a  plan  of  the  sewer,  when  bjr  <lir 
tion  of  the  engineer  a  plat  or  wortdn^  dra 
ing  of  the  structure  in  transverse  aecaoa,  < 
hibiting  its  form  and  dimensions  aceogding 
a  fixed  8cale,and  representing  a  atmcttxre  lu] 
lar  to  that  of  the  completed  section  at  tbepQ 
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of  ooDoectlon,  was  fornished.  QnUaher  and 
Smith  then  proceeded  with  the  work  in  accord- 
ance with  that  plan,  and  completed  some  part 
of  the  ezoaTation,  and  procured  and  brought 
on  the  ground  material,  out  had  not  construct- 
ed any  portion  of  the  arch,  when  Joseph  Q. 
and  Heniy  E.  Loane,  two  of  the  peUtioners, 
bought  out  the  interest  of  Smith  in  the  con- 
tract, and  thereupon  the  original  contract  was 
canceled  and  one  in  similar  terms  executed  on 
December  22,  1878,  by  the  Board  of  Public 
Works  with  the  claimants,  composing  the  firm 
of  Qallaher,  Loane  A  Company,  a  copy  of 
which  is  set  out  with  the  petiuon.  The  claim- 
ADts  on  entering  into  said  contract  received 
from  Ckdlaher  &  Smith  the  working  plan  fur- 
tushed  to  them  by  the  District  engineer.  It 
represented  the  plan  and  dimensions  of  the 
several  parts  of  the  structure  of  the  sewer  to  be 
built  under  their  contract,  and  was  similar  to 
the  completed  section  with  which  it  was  to 
connect,  as  provided  by  the  contract,  and  was 
the  plan  under  which  the  work  had  been  com- 
menced and  carried  on.  Thev  proceeded  with 
the  work  in  accordance  with  the  plan,  and 
without  calling  the  attention  of  the  board  to 
any  alleged  or  apparent  variation  of  the  same 
from  the  contract,  and  constructing  the  floor- 
ing, masonry  and  arch  according  to  the  dimen- 
sions appearing  thereon,  and  had  finished 
about  6bU  linealf eet  thereof  when  the  Board  of 
Public  Works  was  abolished  by  Act  of  Con- 

fress  of  June  20, 1874.  The  work  as  thus  far 
one  was  constructed  under  the  direction  of 
the  District  en8:ineers,  but  neither  they  nor  the 
Board  of  Public  Works  intimated  to  the  claim- 
ants that  the  work  was  not  progressing  to  thcdr 
satisfaction  and  in  accordance  with  the  former 
aample  work,in  which  the  skew-back  was  con- 
structed of  rubble  masonry. 

Under  the  new  form  or  government  estab- 
lished l^  that  Act  for  the  District,  Richard  L. 
Uozie  was  detailed  as  engbieer  on  July  6, 1874, 
and  forthwith  made  a  careful  ezunination  of 
the  work  being  done  by  the  claimants,  as  to  its 
rrnQQ-t  character  and  conformi^r  with  the  spedfica- 
louvj     y^jj  Q^  ^jjg  QQj^ij^^^  lu  ^g  presence  of  one  of 

the  claimants. 

He  found  that,  generally,  it  was  being  built 
in  conformity  with  the  specifications, but  Uiere 
were  several  departures.  The  flooring  and 
sleepen  were,  as  he  thought,  inferior  to  the 
quality  required;  the  masoncy  was  not  strictly 
in  conformity  with  the  specifications;  tiiere 
were  too  few  bond  stone  used;  the  inside  walls 
were  not  dressed,  and  the  stones  generally  were 
cmalL  But  what  attracted  his  attention,  and 
was  of  the  most  importance,  was  the  manner 
of  constructing  the  skew-back«  It  was  made 
of  small  stones,  spalls,  and  mortar,  while  it 
should  have  been  made,  as  he  thought,  of  large 
dimension  stone.  He  c^ed  the  attention  of 
the  party  present  to  these  aUeged  variations, 
and  particularly  to  the  skew-lmck,  which  he 
wished  constructed  of  dhnension  stone.  He 
was  informed  that  to  procure  the  stone  would 
cause  considerable  delay  in  the  prosecution  of 
the  work.  Thereupon  he  directed  that  the 
skew-back  might  be  made  of  brick,  and  added 
that  he  shouldmake  a  deduction  in  price,  but 
named  no  sum.  Thereafter  claimants  pro- 
ceeded with  their  work,  making  the  skew-back 
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of  brick,  under  the  direction  of  defendant's  eb> 
gineen,  without  further  complaint. 

In  August,  1874,  the  claimants  applied  for 
measurement  of  the  work  so  far  as  completed 
and  a  partial  payment  The  engineer  there- 
upon transmitted  to  the  board  of  audit,  which, 
by  the  Act  of  June  20, 1874,  was  charged  with 
the  settlement  of  such  accounts,  a  statement 
with  the  measurement  requested.  In  that 
statement  the  engineer  represented  that  the 
contract  required  the  inside  sewer  face  of  the 
stone  wall  rough  dressed,  and  a  skew-back 
stone  not  less  than  a  three  foot,  six  inch  bed, 
and  in  length  of  not  less  than  four  foot;  and 
that  these  requirements  of  the  contract  had  not 
been  complied  with.  He,  therefore,on  this  ac- 
count, recommended  a  deduction  of  |8.94  per 
lineal  foot  of  the  sewer.  The  board  of  audit 
audited  the  account  wiUi  that  deduction  from 
the  contract  price,{n  accordance  with  the  state- 
ment of  the  engineer.  The  claimants  received 
the  partial  pajrment  under  protest  The  amount 
of  this  deduction  upon  the  entire  work 
performed  by  the  claimants  constitutes  the  sum 
of  $86,486.49,  for  which  they  sue. 

The  whole  controversy  between  the  parties 
as  to  this  item,  and  also  for  a  portion  of  the 
claimants'  demand  on  account  of  extra  work 
and  material,  arises  out  of  the  fact  that  the 
letter  of  the  contract  and  specifications  does 
not  correspond  with  the  plan  of  the  work  as 
furnished  by  the  District  engineer  and  the 
sample  of  the  work  which  had  been  done  pre- 
viouslv  by  other  contractors,  and  with  which 
that  of  the  present  claimants  was  to  connect 
The  work  as  actually  done  was  done  under  the 
direction  and  supervision  of  the  District  en- 
gineer and  was  performed  in  accordance  with 
the  plan  nnd  sample  which  was  supposed  and 
imdet8too<l  to  be  what  was  required  oy  the  con- 
tract, and  to  be  paid  for  at  the  contract  price. 
We  think  that  the  practical  construction  which 
the  parties  put  upon  the  terras  of  their  own 
contract,ana  according  to  which  the  work  was 
done,  must  prevail  over  the  literal  meaning  of 
the  contract,  according  to  which  the  defendant 
seeks  to  obtain  a  deduction  in  the  contract 
price.  The  other  items  allowed  by  the  court 
of  claims,  both  to  the  claimants  and  the  defend- 
ant, we  think  well  established  upon  the  facts 
as  ascertained  by  it  The  reasons  for  its  Judg- 
ment, as  set  forth  in  the  opinion  of  the  courts 
we  think  entire] v  satisfactory.  19  Ct  CI.  664. 

ITU  Judgment  w  afirmsd. 


grbaT  palls  manufacturing 

COMPANY,  Appt., 
«. 
AUGUSTUS  H.  GARLAND,  Attorney-Gen- 
eral of  the  United  States,  bt  al. 

(See  8.  G.  Beporter*8  ed.  681-600.) 

Dam  acro»  Potomac  Biver—land  taken  for-^ 
eompenaaticn — waifier  of  olfjectums—iuit  in 
court  of  elaims—^ect  qf. 

1.  UndertheAotof  Jiilyl&lS8S,theUnlted8tates 
Is  under  an  obligation  to  make  just  oompeDsation 
for  all  the  land  that  has  been  in  faot  taken  and  is 
retained  for  the  dam  aoroas  the  Potomao  River, 
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mentioned  to  nld  Act,  althooffta  wmie  Mit  of  the 
land  taken  for  that  purpose  u  not  wtthin  the  inr- 
vev  and  map  direoteo-to  oe  made  by  tald  Aot. 

3.  Such  Act  opens  the  court  of  didms  to  everj 
person  who,  by  the  construction  of  the  work,  has 
been  Injured  to  any  property  riff ht,  provided  that 
within  a  glyen  time  such  person  file  his  petition  to 
that  court,  setting  forth  his  right  or  title  and  the 
amount  claimed  by  him  as  ^iftm^^j^, 

8.  The  Government  is  under  a  constitutional  ob- 
ligation to  make  compensation  for  any  property  or 
right  taken,  used  ana  held  for  the  purposes  todl- 
oated  to  such  Act  of  Congress,  whether  It  is  em- 
braced or  described  in  said  survey  or  map,  or  not. 

4.  Objections  to  the  map  and  survey  were  waived 
by  proceeding  in  the  court  of  claims  by  the  owner 
for  compensation  for  lands  and  water  riglits  taken 
under  the  Act. 

5.  The  platotiff.  by  sutog  to  the  court  of  claims, 
has  assented  to  tae  taktog  of  his  property  by  the 
Government  for  public  use*  and  has  agreea  to  sub- 
mit the  determination  of  the  question  of  compen- 
sation to  the  tribunal  named  by  Oongress,  ana  has 
waived  the  right  that  compensation  oe  paid  to  ad- 
vance of  the  taktog,  and  the  right  to  demand  that 
the  amount  of  compensation  be  determtoed  by  a 
Jury. 

[No.  606J 
Bubmittdd  Dee.  19, 1887.    iJeeided  FtSb.  6, 1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Maryland,  dismissing  a  suit  brought  to  restrain 
defendants  from  occupying  land  and  for  other 
purposes.    Decree  affirmed. 

Statement  by  Mr.  Justice  Harlan: 
[583^  Congress  formed  the  purpose,  many  years 
ago,  of  supplying  the  Cities  of  Washin^n  and 
Cmrgetown  wim  water  from  the  Potomac 
River,  at  the  Great  Falls,  in  the  State  of  Mary- 
land. A  controversy  having  arisen  between 
the  Secretary  of  the  Interior— charged  with  the 
expenditure  of  public  moneys  appropriated  for 
that  Durpose— and  the  Qreat Falls  Manufactur- 
ing  Company,  as  to  the  compensation,  If  any, 
which  the  latter  was  entitled  to  receive  forcer- 
tain  lands  and  water  rights,  at  or  near  the 
Great  Fklls,  which  that  Company  claimed  and 
which  the  officers  of  the  Government  proposed 
to  take  for  public  use,  articles  of  agreement 
were  rigned  oy  that  Company  and  the  SecretaiT 
of  the  Interior,  on  the  20th  of  November,  1803, 
submitting  the  matters  in  dispute  to  the  arbi- 
trament <^  Benjamin  R  Curtis,  Joseph  R. 
Swan,  and  others.  The  Government  exhibited 
to  the  arbitrators  four  alternative  plans,  with 
spedflcations,  for  what  is  called  the  Potomac 
dam  of  the  Washington  Aqueduct  The  ma- 
jority of  the  arbitrators  awarded  and  deter- 
mined, February  26, 1868^  that  "If  the  United 
States  shaU  adopt  and  decide  to  execute  the 
plan  of  operations  designated  in  the  specifica- 
tion and  on  the  plat  as  Dam  A,  being  the  first 
Elan  of  operations  mentioned  in  the  said  speci- 
cation,  then  the  Great  Falls  Manufacturing 
Company  are  legally  entitled  to  the  sum  of 
dxty-thrce  thousand  seven  hundred  and  sixty- 
six  dollars  ($68,766),  as  compensation  for  the 
use  and  occuFjation  by  the  United  States  of  the 
land,  water  rights,  and  privileges  claimed  by 
the  said  Company,  and  all  consequential  dam- 
ages to  the  property  and  rights  of  the  said 
C^panv,  which  they  may  legally  claim  by 
reason  or  the  execution  by  Uie  united  States  of 
the  plan  of  operations  last  above  mentioned. 
But  this  assessment  is  based  upon  the  condition 
that  the  said  Company,  as  against  the  United 
States,  mav  lawfully  build  and  maintain  a 
cfinsl  and  bulkhead  across  and  upon  the  land 
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of  the  United  States,  on  the  Yirginia  shore  of 
the  Potomac,  since  marked  on  the  same  plat 
numbered  4  as  belonging  to  the  United  States, 
so  as  to  uae  the  water  of  the  pool  above  the 
Dam  A,  subject  to  the  superior  right  of  the 
United  States  to  use  the  water  for  the  aqueduct 
in  the  manner  and  to  the  extent  shown  by  the 
aforesaid  spedflcation  of  the  said  Dam  A  and 
its  corresponding  plan  of  operations." 

This  plan  Involved  the  construction  of  a  dam 
from  the  feeder  of  the  aqueduct,  thence  across 
the  Maryland  channel  and  Conn's  Idand  to  the 
Virginia  bank,  on  kmd  belonging  to  the  United 
States. 

The  arbitrators  concurred  in  awarding  and 
determining  that  "  If  the  United  States  shall 
adopt  and  decide  to  execute  the  plan  of  opera- 
tions designated  in  the  specification  and  on  the 
plat  as  'Plan  4th,'  bein^  the  fourth  plan  of  opera- 
tions named  in  the  said  specification,  then  the 
said  Great  Falls  Manufacturing  Company  are 
legally  entitled  to  the  sum  of  fifteen  thousand 
six  hundred  and  ninety-two  dolto  (915,<H^)  a» 
compensation  for  the  use  and  occupation  by  the 
United  States  of  the  land,  water  rates,  and 
privileges  claimed  by  the  said  Company,  and 
all  consequential  diamages  to  the  property 
and  rights  of  the  said  Company  which  they 
may  legally  daim  by  reason  oi  the  execution  hy 
the  Umted  States  of  the  plan  of  openuions  last 
above  mentioned." 

The  latter  plan  involved  the  construction  of  a 
dam  of  masonry  from  the  Maiyland  shore  to 
Conn's  Island,  and  gave  the  United  States  the 
right  to  deepen  the  diannels  on  the  Maryland 
siae  of  that  island,  near  its  head. 

In  United  States  v.  Qreai  FaOs  Mfg.  Cd.  113 
U.  S.  645  [28:  8461  this  court  affirmed  a  Jud^ 
ment  of  the  court  ox  claims  for  $16,682,  aa  com- 
pensation  and  damages  to  that  Company  by 
reason  of  the  adoption  and  execaticm  by  the 
United  States  of  Phn  4. 

The  present  suit  by  the  Great  Falls  Manuf  ad- 
uring  Company  relates  to  the  construction  of  % 
dam  across  ana  from  Conn's  Island  to  tbe  Vir- 
ginia shore,  for  which  provision  was  made  hj 
an  Act  of  Congress  approved  July  16, 1888,  » 
Stat  at  L.  168,  entitled  "An  Act  to  IncioMC 
the  Water  Supply  of  the  City  of  Washington, 
and  for  Other  Purposes."  The  Act  proiides 
for  a  survey  and  map  of  the  land  necessary  to 
extend  the  Washington  Aqueduct  to  the 
ground  north  of  Washington,  near  Sixth  Streiet 
extended,  and  of  the  land  necessary  for  a  reesr- 
voir  at  that  point.  But  it  also  contains  the  fol- 
lowing provisions: 

"The   Secretary  of  War  shall  cause  to  be 
made  *  *  *  a  like  survey  and  map  of  tbe  land 
necessary  for  a  dam  across  the  Potomac  River  at 
the  Great  Falls,  indnding  the  land  now  occo- 
pied  by  the  dam,  and  the  land  required  for  the 
extension  of  said  dam  across  Conn's  Island  to 
and  upon  the  Virginia  shore;  and  when    8nr> 
veys  and  maps  shall  have  been  made,  the  Secre- 
tary of  War  and  the  Attorney-General  of  the 
United  States  shall  proceed  to  acquire  to  and 
for  the  United  States  the  outstandbg  title,  if 
any,  to  said  land  and  water  rights,  and  to  the 
land  on  which  the  gate  house  at  Great  Falla 
stands  by  condemnation:  «  «  «  And  proeidM 
further^  That  if  it  shall  be  neoessary  to  resort 
to  condemnation,  the  proceeding  shall  be  as  fol- 
lows: 

1«4  U.S. 
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"Whet  the  map  and  suirej  are  completed, 
ibi  Attoney-General  thall  proceed  to  ascertain 
tk  ownen  or  claimants  ox  the  premises  em- 
bneed  in  the  surrey,  and  shall  cause  to  be 
poliOiked,  for  the  space  of  thirty  davs,  in  one 
oraoce  of  the  daily  newspapers  published  in 
(he  Dteict  of  Odumbia.  a  description  of  the 
mAn  vtuX  or  tntcts  of  Isnd  embraced  in  the 
nmj,  with  a  notice  that  the  same  has  been 
likea  for  the  naes  mentioned  in  this  Act,  and 
iodf  Ting  an  claimants  to  any  portion  of  said 
pRakei  to  file,  within  its  period  of  publics- 
tioB,  in  tbe  Department  of  Justice,  a  descrlp- 
tioe  of  the  tract  or  parcel  cUdmed,  and  a  state- 
nan  of  its  value  as  estimated  by  the  claimant 
On  tppUcstioo  of  the  Attorney-General,  the 
CUefjQstice  of  the  Supreme  Court  of  the  Dis- 
trict of  Cohimbia  shall  appoint  three  persons. 
sot  ia  tbeemploy  of  the  Goyemment,  or  related 
10  tho  riahnants,  to  act  as  appraisers,  whose 
4at]r  it  ifaall  be,  upon  receiying  from  the  At- 
tomr-QeDcral  a  description  of  any  tract  or 
puQtt  the  ownership  of  which  is  daimod  sep- 
nlcly,  to  fairly  ana  Justiv  value  the  same  and 
^^  mrt  sQcfa  Talnation  to  the  Attorney-General, 
P^  vio  tbereimoo  shall,  upon  being  satisfied  as  to 
As  title  to  Uie  same,  cause  to  be  offered  to  the 
ovsor  or  owners  the  amount  fixed  by  the  ap- 
pninnai  the  value  thereof;  and  if  the  offer 
n  sncmied,  then,  upoo  tiie  execution  of  a  deed 
to  ihs  United  SUtes  in  formsatisfactonr  to  the 
Attoney-GeDeral,  the  Secretary  of  War  shall 
fay  the  amoimt  lo  sudi  owner  or  owners  from 
iW  apfvopriatkm  made  therefor  in  this  Act 

**Ib  making  the  valuation  the  appraisers  shall 
«1t  conaider  the  present  value  of  Uie  land 
^wnt  reference  to  its  value  for  the  uses  for 
vUch  It  is  taken  under  the  provisions  of  this 
irt. 
*1V  uipraiserr  shall  each  receive  for  their 
fiVe  dollar 


dollars  for  each  dajr's  actual  serv- 
ioi  ia  making  the  aaid  appraiaements. 

**ABy  persoo  or  corporation  having  any  es- 
tSt  or  intereat  in  any  of  the  lands  enibraoed  in 
■id  nrvey  and  map,  who  shall  for  any  reason 
Mi  have  oeen  tendered  payment  therefor  as 
^*p*t  provided,  or  who  snail  have  declined  to 
"tttpt  ibe  aaKmnt  tendered  therefor,  and  any 
pnn  who,  by  reaaon  of  the  taking  of  aald 
■ad  or  by  the  construction  of  the  worka  here- 
aoAcr  dmcted  to  be  conatructed,  ahall  be  di- 
>«cti7  injured  in  any  property  right,  may,  at 
>^  time  within  one  year  from  the  publication 
'^Mtici  hj  the  Attomey-Generai  aa  above 
pivrided,  file  a  petition  in  the  Court  of  Claima 
•^  fte  Unitad  Sutes,  aetting  forth  bia  right  or 
silrMd  the  amount  claimied  by  him  as  dam- 
•€■  for  Ibe  property  taken  or  injuir  sustained; 
^  the  aaici  court  shall  hear  and  adjudicate 
Bias  in  the  same  manner  as  other  claims 
the  United  States  are  now  by  law  di- 
I'Oid  lo  be  beard  and  adjudicated  Uierein; 
i^mititi^  That  the  court  shall  make  such  spe- 
cial rviea  in  respect  to  sudi  cases  as  shall  secure 
'^  '   *  md  adjudkation  with  the  least 
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in  favor  of  sudi  claimants  shall 
r  Judgments  of  said  court  are 
to  be  piud;  and  any  claimant  to 
ahall  have  been  made,  as  here- 
and  who  shall  have  de- 
the  same,  shall,  unless  he 
^noont  greater  than  that  so  tendered. 


be  taxed  with  the  entire  cost  of  tho  proceeding. 
All  claims  for  value  or  damages  on  account  of 
ownership  of  anv  interest  in  said  premises,  or 
on  account  of  in  Junr  to  a  property  right  by  the 
construction  of  said  works,  shall,  unlcas  a  peti- 
tion for  the  recovery  thereof  be  filed  within  one 
year  from  the  date  of  the  first  publication  of 
notice  by  the  Attorney-General  as  above  di- 
rected, be  forever  barred;  Pranded,  That 
owners  or  claimants  laboring  under  any  of  the 
disabilities  defined  in  the  Statute  of  Limitations 
of  the  District  of  Columbia  may  file  a  petition 
at  any  time  within  one  year  from  the  removal 
of  the  disability. 

"Upon  the  publication  of  the  notice  as  above 
directed,  the  Secretary  of  War  may  take  poa- 
session  of  the  premises  embraced  in  the  survey 
and  map,  and  proceed  with  the  constructions 
herein  authorized;  and,  upon  payment  being 
made  therefor,  or,  without  payment,  upon  the 
expiration  of  the  times  above  limited  without 
the  filing  of  a  petition,  an  absolute  title  to  the 
premises  shall  vest  in  the  United  States. 

"Sec.  2.  That  the  Secretary  of  War  be,  and 
is  hereby,  authorized  and  directed  to  complete 
the  dam  at  Great  Falls  to  the  level  of  one  nun- 
dred  and  forty-eiffbt  feet  above  tide,  and  ex- 
tend the  same  at  tnat  level  across  Conn's  Island 
to  the  Virginia  shore;  and  that  he  raise  the  em- 
bankment between  the  Potomac  River  and  the 
Chesapeake  and  Ohio  Canal, above  the  dam,  so 
as  to  protect  the  canal  from  the  increased  fiood- 
ing  wnich  the  completion  of  the  dam  will  cause 
in  times  of  high  water,  or  pay  to  the  canal 
company,  in  full  satisfaction  for  all  auch  fiood- 
ing,  the  amoimt  hereinafter  appropriated  for 
that  purpose. 

"Sec.  8.  That  the  following  sum  or  so  much 
thereof  as  may  be  necessary  is  hereby  appro- 
priated out  of  any  money  in  the  treasury  not 
otherwise  appropriated:  •  ♦  ♦ 

"To  pay  for  water  righta  and  land  necessary 
to  extend  dam  at  Great  Falls  to  the  Virginia 
shore,  forty-five  thousand  dollars. 

"For  work  and  material  to  complete  the  dam 
at  Great  FaUs  to  the  level  of  one  himdred  and 
forty-eight  feet  above  tide,  and  extend  the 
same  to  tho  Virginia  shore,  one  hundred  and 
forty-five  thousand  one  hundred  and  fifty-one 
dollars.  ♦  ♦  ♦ 

"To  protect  the  Chesapeake  and  Ohio  Canal 
from  increased  fiOoding  bv  reason  of  complet- 
ing the  dam  at  Great  Falls,  twelve  thousand 
three  hundred  dollars. 

"To  provide  for  the  erection  of  suitable  fish- 
ways  at  the  Great  Falls  of  the  Potomac,  and  at 
the  dam  to  be  constructed  tmder  the  provisions 
of  this  Act,  in  accordance  with  plans  and  spec- 
ifications to  be  prescribed  by  the  United  States 
Commissioner  of  Fish  and  Fisheries,  fifty 
tiiousand  dolhirs,  or  so  much  thereof  as  may  M 
necessanr." 

The  defendants  are  Augustus  H.  Garland, 
Attomey-Generai  of  the  United  States;  William 
C.  Endfcott,  Secretary  of  War;  Garrett  J.  Ly^ 
decker,  Malor  of  Engineers  in  the  United  States 
Army,  having  charge,  imder  the  Secretary  of 
War,  of  the  construction  of  the  before  men- 
tioned dam,  from  Conn's  Island  to  the  Virginia 
shore;  and  George  B.  Chittenden  and  Samuel 
H.  Chittenden,  contractors  with  the  Secretary 
of  War,  for  said  work. 

The  plaintiir  in  iu  bill  alleges  that  it  is  the 
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owDer  Id  'fee  of  Conn's  Island;  of  other  tracts 
of  kuid  in  the  Potomac  River  above  that  island, 
being  the  several  islands  known  as  the  Cy- 
clades;  of  a  tract  of  about  one  thousand  acres 
in  Virginia,  on  that  river,  at  the  Great  Falls, 
known  as  the  Toulson  Tract;  and  of  all  the 
easements,  riehts  of  water,  uce,  navigation, 
privileges,  and  fisheries  appertaining  to  those 
several  tracts  or  bodies  of  land.    The  value 

E laced  by  the  plaintiff  upon  said  water  rights 
( shown  by  the  allegation  that  the  water  at  the 
Great  Falls  '*beine  of  great  purity,  and  148  feet 
above  the  mean  tide  at  Washington  City,  forms 
the  best,  most  convenient,  and  almost  the  only 
supply  of  pure  water  for  the  capital  of  the 
Unit^  States,  which  will  flow  by  its  own 
weight  and  without  the  cost  of  pumping,  into 
the  highest  habitations  of  said  District,  thus 
furnishing  an  unlimited  Piipply  of  water  for 
domestic  use  and  extingt:ishment  of  fires." 
The  bill  recites  the  facts  connected  with  the 
award  of  Februaiy  28, 1868,  and,  after  statins 
the  circumstances  under  which  it  recovered 
said  judgment  against  the  United  States  in  the 
court  of  claims,  refers  to  the  provisions  of  the 
Act  of  Julv  15, 1882.  It  alleges  that  the  secre- 
tary caused  to  be  made  a  survey  and  map,  but 
that  they  were  not  sufllciently  accurate  to  be 
the  foundation  of  proceedings  for  the  condem- 
nation of  plaintiff's  land  andwater  rights  to  the 
public  use.  Kef^ring  to  the  notice  of  such 
survey  and  map  as  published  by  the  Attorney- 
General,  it  alleges  that  the  only  claim  made  by 
that  officer  as  to  said  land  and  water  rights  was 
the  following  contained  in  such  notice:  '*In  ad- 
dition to  acQuirine  to  and  for  the  United  States 
any  outstanaing  title  to  these  lands  at  the  Great 
Falls,  it  is  also  proposed  to  acquire  all  water 
rights  implied  in  the  possession  of  the  same  or 
nMded  for  purposes  contemplated  bv  the  Act 
imder  which  these  proceedings  are  taken.  Tlie 
map  of  the  surveys  (in  these  tracings)  required 
for  the  uses  enumerated  in  the  a^ve  named 
Act  of  1882,  chap.  294,  may  be  seen  at  this  de- 
partment by  all  claimants  to  any  portion  of  said 
premises." 

The   lands  above  referred  to  are  thus  de- 
scribed in  the  same  notice: 

"1.  For  extending  the  dam  to  and  upon  the 
Virginia  shore,  it  is  proposed  to  take  and  ac- 
quire title  toa  strip  about  918Jeet  wide,  crossing 
Conn's  Island  and  the  Virginia  channel,  and 
connecting  the  U.  8.  propertv  on  Fall's  Island 
and  Hard-to-come-at,  with  the  U.  8.  property 
on  the  Virginia  shore.  This  will  extend  the 
present  limits  of  the  U.  8.  property  on  the  Vir- 
ginia shore  to  the  south,  by  taking  in  a  trian- 
gular lot  containing  about  8-10  acres. 
•  'This  tract  is  colored  in  yellow  on  tracing  C." 
The  bill  charges  that,  "although  no  notice 
of  any  taking  has  been  given  in  the  manner 
prescribed  bv  law,  and  although  no  act  has 
t)een  done  which  would  Justifv  him  in  so  do- 
ing, the  Secretary  of  War,  in  the  year  1888,  by 
his  servants  and  agents,  wrongfully  took  pos- 
session of  the  hmds of  your  complainant,  claim- 
ing to  have  done  so  m  behalf  of  the  United 
States,  in  the  State  of  Maryland  and  in  Vir- 
l[inia,  which  land  was  not  within  any  descrip- 
tion made,  surveyed,  or  traced  bv  the  Secreta^ 
of  War,  and  has  used  said  land  tor  the  purpose 
of  constructing  a  dam  along  a  portion  of  said 
itod  across  Conn's  Island  and  over  said  river 


to  the  VirjB^ia  shore,  and  has  built  a  large  por- 
tion of  said  dam  by  means  of  his  said  servants 
and  itfents  without  making  any  bulkhead  in 
said  dam  or  any  provision  whatever  by  which 
your  complainant  can  use  any  portion  of  the 
water  for  manufacturing  or  other  valiiable  pur- 
poses, as  was  awarded  by  the  arbitratora  in 
their  award  as  aforesaid  in  favOT  of  your  com- 
plainants, the  dam  to  be  constructed  after  the 
manner  of  Plan  A.  And  your  complainant  is 
informed  and  believes,  and  therefore  avers,  that 
the  War  Department  of  the  United  States  has 
occupied  said  land  with  a  force  sufflcieot  to 
prevent  anv  opposition  of  your  complainant  to 
Its  acts  and  doings  or  the  acts  and  doings  of  its 
servants,  agents,  and  employ^  without  a  breach 
of  the  peace  of  the  State  of  Maryland." 

It  is  also  averred  in  the  bill  that  the  plaintiff 
waited,  after  several  applications  by  it,  both 
verbally  and  in  writing^  to  the  Attorney-Gen- 
eral and  Secretary  of  War,  untU  the  last  day 
before  the  year  limited  by  said  Act  in  which 
claims  might  be  filed  in  the  court  of  claims  for 
damages,  expecting  that  steps  would  be  taken 
by  wBch  its  land  and  water  rights  might  be  k>- 
gaUy  taken  by  the  United  States  in  such  form 
that  it  could  obtain  reasonable  compensation 
for  such  property;  and  that  nothing  hems  done, 
from  great  caution  and  fear  lest  It  mi^t  lose 
all  benefit  of  any  provision  of  said  Act  by  limi- 
tation, it  then  flea  a  petition  in  that  court,  sei- 
tinff  forth  its  claim  in  order  to  save  its  rights^ 
ancT  for  no  other  purpose  whatever.  But  it 
protests  that  what  the  Secretary  of  War  and 
the  Attorney  -General  did  are  simply  trespasses 
and  wrongs  done  to  the  plaintiff,  and  that  for 
the  want  of  legal  steps  on  their  part,  for  tbe 
condemnation  of  its  property,  the  court  of 
claims  is  without  Jurisdiction  to  ascertain  and 
award  compensation  to  it    ' 

The  bill  concludes  with  the  averment  thst» 
even  if  the  provisions  of  the  Act  of  Congress 
had  been  stncUy  followed,  the  steps  taken  hy 
the  Secretary  of  War  and  the  Attomey-Cien- 
eral  would  not  be  Justified  in  law,  because  the 
Act  under  which  they  claimed  to  proceed  Is 
unconstitutional  and  void.  The  grounds  u] 
which  its  validity  is  assailed  will  be  h< 
indicated. 

The  relief  asked  is  a  decree  restraining  de- 
fendants and  each  of  them  from  further  occu- 
pying the  plaintiff's  lands  and  premises  or 
from  building  any  structure  thereon,  or  in  any 
way  hindering  or  interfering  with  the  nataral 
fiow  of  the  water  between  Conn's  Island  and 
the  Virgioiti  shore;  that  the  defendants  and 
each  of  them  be  required  to  remove  and  cause 
to  be  removed  every  structure,  dam,  and  em- 
bankment heretofore  erected  by  them  or  \>y  any 
ofiOicer  of  the  United  States  acting  in  their  be- 
half in  the  premises;  that  if  it  shaO  appear  that 
its  land  ana  water  rights  have  been  lenlly  o 
demned  to  the  use  of  the  United  States, 
issue  be  framed,  triable  by  a  Jury,  for  the 
certain ment  of  the  compensation  due  the  plaint- 
iff, and  flint  it  have  Juagment  for  the  amount 
so  found  in  Its  favor;  and  that  all  persona, 
claiming  to  act  for  or  on  behalf  of  the  XJnited 
States,  be  restrained  from  occupying  or  In  any 
way  interfering  with  said  land  and  water  risbts 
until  the  amount  of  such  Judgment  be  paA  or 
tendered  to  plaintiff,  or  paid  into  ooi&rt  for  Its 
use. 
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r 


m 


Qbbat  Fjllls  Mfo.  Co.  t.  Qablahd. 


581-(S0D 


b  fteeoort  below  a  demurrer  to  the  bin  was 
muM.viA  the  fdaintifl  dedining  to  amend, 
lliiBllvMdismlaKd  with  costs.  OrttU  FaUi 
Jd.  Cbi  f  .  Qarkmd,  25  Fed.  Rep.  631. 

Jteni  aF.  BvUer  and  O.D.  Barrett, 

lorippeQiot: 

7m  Act  of  1888  is  unconstitutional;  it  does 
Mttolke  printa  property  for  a  public  use.  It 
neb  to  ifoid  an  adjudication  for  land  already 
ktoofej  the  United  Statesand  toaToidacom- 
pKtwithtiOTereign  State. 
AdofMirdi  8,  1858;  U.  S.r.  Furragut,  89 
r.  a  »  Wsn.  408  (22:879);  Muyland  Act  of 
lijt,1858:  U.  8.  t.  Great  FalU mg,  Oo.  21 
"itiWhrniiaU  y.Brvan,  14  Md.  444. 
it  dos  Dot  provide  for  a  constitutional  and 
ianrty  tribuial  to  assess  the  damages 

Am  ▼.  MeKinneif,  58  Tex.  862;  Oooley» 
(>m.Um.966iQrwaLasteifllin.Co.Y.Claffue, 
LIL4App.Caa.115. 

Whes  i  pfotpectiye  loss  may  be  the  subject 
tiibtA  adiOQ  when  it  occurs,  it  cannot  be 
i&pfved  for  befordiand,  and  tice  tena. 

SiekHM  ▼.  WOHanu,  10  Exch.  259;  afllrmed 
^lUi respect  per  Lard  Westbuiy,  in  Back- 
WvT.  Bmami,  9  H.  L.Cas.  512;  per  Willes,  J., 
^BmmiY.Baekkau9e,'ELBl,&  El. 658;  Ea- 
V r. JjM^  6  Huri.  A  N.454;  Lamby.  WdUc 
r.  L  R.  S  Q.  B.  Div.  889;  JrMi^Mi|>p^  <ft  J?.  A 
Ami  (ky.  AkImwi,  98  U.  8.407  (25:  208). 
iaoHBeots  of  compensation  for  private 
pnpoty  tikeo  by  the  Dnited  States  for  public 
•  ■■tbeby  luiy. 

Mmr.  U.k&nk,^  U. S. 9  Wheat 788 
AiN);  CUmu  t.  VWgifUa,  19  U.  S.  6  Wheat 
SMOJn);  St  porta  MiUigan'n  U.  S.  4  Wall. 
aiOdJM^  datrUa  River  Bridge  ▼.  Warrm 
**.IIU.ail  Pet  420  (9:778);  Clark  v. 
C^18Barii.451;  Aiy  y.  Stt^tem,  8  Me.  865; 
^  r.  JIWM^  CbAl.  A  B.  Cb.  86  Miss.  800; 
jfifaUr  T.JOimaia  dt  8t.  L.  R.  R.  dt  CoalCa. 
^^9$;CUeaoadbM.L.8.R,RCa.Y.8an. 
^  a Jflch.  418;  WhUOuad  y.  .iribanMs  Cbil. 
^&  0.28  Ark.  460:  .Butt  Y.Marehanti  Ins. 
'^M  Xasi.  S66;  ^a ▼.  Janet.lW  U.  8.  518 


cs; 


m  writ  of  <Mf  ^tMd  damnum 
Hbs  apoo  a  grsnt  of  lib^es  made  by 


>  Visa's  Abr.  186;  Fitzherbert's  Natura  Bre- 
^  ite  T.  Fleeknato,  1  Burr.  465; 


*M  FisHwr,  8  Atk.  766. 

ns  Id  doca  not  proyide,  nor  is  there  any 
^wpnyWoii  of  law  by  which  the  compensa- 
tor ftepropertj  taken  shall  be  paid,  or  any 
M  tnm  wkich  tt  shall  be  paid,  saye  such  as 
^hweafter  be  TOted  by  the  Legislature  and 
^9nmtd  by  Chtfaooonnting  officers  of  the  treas- 


tBCb  ed.889,note/;  Bloadgood 
dk  B.B.  B.R.  Ca, IB  Wmd. 9;  Ckd- 
*•  V.  Bt^ridk,  10  Oratt  244:  P^apU  y.  Mich, 
^r^Wa  R,Oa.Z  Mich.  496;  /oeibfm  y.  Finn, 
* -J^OLjAtni  Charlatawn  Branch  R  Ca,  y. 
i^^AMv  tb.  7  MeC  78:  ^<A  ▼.  Oumminge,  50 
'  a.m:  WXils  T.  JfaehnOe  dtN.W.RCa.l 
f^m;MMisT.  Memphi$,C.  dt  L.  R.  Co.  12 
3«.  W;  J^wdk  ▼.  2FiCtA€ii.  40  Wis.  674;  8taU 
*  Ifmmmw,  9t  Mfain.  119;  iLawerea  y.  Newark, 
-' I  XL  141;  X*w  ▼.  FStUerJK Pa.  170; fW- 
P  *  ffyihii,  •  Hni.  850:  Gardner  y.  i^«i9- 
"niA  WokML  Cb.  1^168;  AvMiMftam  A 


Ob. y.  Southern  dt  A.Td,Oo.^  CkL 48;  I^pot 
T.  Ct>n».  19  Pa.  460;  Penriee  y.  Wallie,  87  Miss. 
188;  Bn^tm  y.  Beiuty,  84  Miss.  227:  bom  y. 
JfiM.  On<.  iZ:  A  Ob.  86  Miss.  800;  Talbot  y. 
Eudeon,  16  Gray,  417;  Orr  t.  Quimby,  54  N. 
H.  590;  6  Works  of  John  Adams,  9;  Conn.  River 
R,  Co.  y.  FranJdin  Co.  127  Mass.  52. 

Payment  need  not  precede  the  seizure;  but 
the  means  for  securing  indenmity  must  be  such 
that  the  owner  will  be  put  to  no  risk  or  unrea- 
sonable delay. 

HaverhiU  Bridge  y.  Eeeex  Co.  108  Mass.  120- 
124. 

When  the  Qoyemment  exercises  the  power 
of  eminent  domain,  every  step  by  whioi  the 
takinir  is  to  be  done  must  be  smctly  followed. 

Kmey  y.  Horton,  2  Cow.  424;  Carpenter  y. 
Grieham,  59  Mo.  247;  McCord  y.  Ewh,  24  lowa^ 
886;  Beehciih  y.  Beekwith,  22  Ohio  St.  180;  New 
eUY.  TI7<«02«r,48N.  Y.486;  &ockeU  y.  Niehoi' 
eon,  Walk.  (Miss.)  75;  Jifereon  City  y.  Dela- 
chaiee,  22  La.  Ann.  26;  Jv.  G.  y.  Soar,  16  La. 
Ann.  898:  Dyekman  y.  N.  T.  5  N.  Y.  484;  Bvrt 
Y.  Brigham,  117  Mbbs.  807;  Reitenbaugh  y.  Chee- 
ter  VaUey  R.  Co.  21  Pa.  100;  U.  S.  y.  Reed,  56 
Mo.  565;  Cwrrier  y.  Marietta  db  C.R.Co.  11 
Ohio  8t  228. 

Mr.  G.  A.  Jenkst  SoUdtor-Gen.,  for  ap- 
pellees: 

Where  the  complainant  has  a  plain,  adequate 
and  complete  remedy  at  law,  there  is  no  Juris^ 
diction  in  equity. 

Rev.  Stat  g  728;  Thampeon  y.  Central  Ghio  R, 
B.  Cb.  78  U.  a  6  Wall  187  (18:767);  Dade  y. 
Irwin,  48  U.  8. 2  How.  888  ai:808);  Parker  y. 
Winnipieeogee  Lake  Cotton  dt  W.  Mfg.  Co.  67 
U.  8. 2  BUick,  545  a7:888). 

Congress  haTing  undertaken  to  regulate  the 
whole  subject,  its  legislation  is  necessarily  ez- 
dusiye. 

Ameon  y.  Murphy,  109  U.  8. 248  (27.-922). 

When  the  Qovemment  consents  to  be  sued» 
the  power  mav  be  subject,  as  a  condition  of 
the  grant  to  limitation  as  to  the  tribimal  and 
the  terms  and  manner  in  which  it  shall  be  con- 
ducted. 

McElnUh  Y.  U.  8. 102  U.  8. 440  (26:192). 

When  the  property  is  taken  directly  by  the 
State,  or  by  any  municipal  corporation  by  state 
authority,  it  is  not  essential  to  the  validity  of 
the  law  for  the  exercise  of  the  right  of  eminent 
domain  that  it  should  proyide  for  making  com- 
pensation before  the  actual  appropriation. 

Cooley,  Const.  Lim.  S  560;  Mills,  Eminent 
Domain,  §  126;  Potter's  Dwarris,  Stat  891;  80- 
combe  y.  Milwaukee  dt  BL  RR.Co.90  U.  8.  28 
Wall.  118  (28:69). 

The  power  to  take  private  property  for  pub- 
lic uses,  generally  termed  the  right  of  eminent 
domain,  belongs  to  every  independent  govern- 
ment 

U.8.Y.JoneeAW  U.S. 518  (27:1017);  Mie$. 
dt  Rum  River  Boom  Co.  y.  Pattereon,  98  U.  S. 
408  (25:206);  Kohl  v.  U.  8  91  U.  S.  875  (28* 
452). 

Mr,  Juetiee  HarlaA  delivered  the  opinion 
of  the  court: 

The  bill  alleses  that  the  land  and  water 
rights  described  in  the  published  notice  of  the 
Attomey-Genei|d  are  suostantially  those  which 
would  have  been  taken  if  the  United  States  had 
adopted  and  executed  Plan  A,  as  described  in 
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^be  report  of  the  arbitrators  in  1868.  In  re- 
spect to  tbat  plan,  the  arbitrators  decided  that 
if  it  were  adopted  and  executed  the  plaintiff 
would  be  entitled  to  receive  $68,766,  and,  in 
addition,  to  retain  the  right  of  using  the  re- 
mainder of  the  water,  by  means  of  proper 
canal  and  bulkhead  appliances  on  the  Virginia 
shore  of  the  river.  While  the  Company  con- 
tends ttiat  its  enjoyment  of  the  right  so  re- 
served cannot  lawfmly  be  interfered  with,  it  is 
not  clear  that  it  means  to  insist  upon  the  award 
of  1863,  in  respect  to  said  amount,  as  abso- 
lutely binding  upon  the  United  States  in  pro- 
ceedings had  under  the  Act  of  1882.  It  will 
be  remembered  that  the  award  of  1868  covered 
four  alternative  plans  for  the  Potomac  dam  of 
the  Washin^n  Aqueduct.  The  United  States 
adopted  and  executed  only  Plan  4,  and  thereby 
manifested  its  puipose  not  to  adopt  and  exe- 
cute Plmi  A.  Neither  the  Government  nor  the 
■Company  is  bound  by  that  award,  so  far  as  it 
relates  to  plans  which  the  United  States  did 
not  adopt  and  execute.  The  present  Inquiry 
in  respect  to  lands  or  water  rights  taken  from 
the  plaintiff  must  therefore  be  conducted  with 
reference  to  their  value,— not  in  1863,  when 
the  Government  declined  to  take  them,  but  in 
1883,  at  the  time  of  their  beingoondemned  for 
public  use  under  the  Act  of  1^«  It  is,  conse- 
quently, an  immaterial  circumstance  that  the 
award  of  1863  reserved  to  the  Company,  as 
against  the  United  States,  the  right  to  maintain 
a  canal  and  bulkhead  across  and  upon  the 
land  of  the  United  States,  on  the  Virginia 
shore  of  the  Potomac.  No  such  reservation  is* 
made  by  the  Act  of  1882,  and  the  ofiOicers 
charged  with  its  execution  were  not  required 
to  concede  any  such  right,  though,  of  course, 
the  United  States  are  bound  to  make  just  com- 
pensation to  the  Company  for  propertv  rights 
of  whatever  description  taken  from  it  for,  and 
appropriated  to.  public  use.  • 

Much  stress  seems  to  be  laid  upon  the  allega- 
tion in  the  bill — which  the  appellant  insfits 
must  be  taken  as  true— that  the  Secretary  of 
War,  by  his  servants  and  ^ents,  took  posses- 
sion of  lands  of  the  plaintiff,  which  are  "  not 
within  any  descripuon  made,  surveyed,  or 
traced"  by  htm,  and  has  used  the  same  for 
the  purpose  of  constructing  the  proposed  dam 
across  Conn's  Island  and  to  the  Virginia  shore. 
As  the  Act  of  Congress  provided  that  the  Sec- 
retary of  War,  upon  the  publication  by  the 
Attorney-General  of  the  required  notice,  "  may 
take  possession  of  the  premises  embraced  in  the 
survey  and  map,"  it  is  contended  that  his  pos- 
session of  the  Company's  land  and  water  rights 
is  without  authority  of  law,  and  constitutes  a 
mere  trespass;  in  which  case,  it  is  argued,  the 
United  States  are  not  legallv  bound  to  make 
compensation  to  the  plaintiff.  It  is  clear  that 
the  aU^ation  that  the  lands  taken  for  the  pur- 
poses of  the  dam  In  question  are  not  embraced 
by  the  survey,  is  not  to  be  literally  construed. 
The  plaintiff  surely  does  not  mean  that  all  the 
lands  taken  by  the  secretary  are  outside  of  the 
survey  made  under  his  order;  but,  only  that 
such  lands  are  not  entirely  within  its  bmits, 
and  that  the  survey  was  not  sufSciently  accu- 
rate *'  to  be  the  foundation  of  passing  tne  title 
to  the  land  and  water  rights"  of  the  complain- 
ant "  necessary  to  be  taken  for  the  purposes  of 
said  Act"    The  plaintiff  admits  that  a  survey 
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I  was  in  fact  made,  and  that  the  Attorney-Gen 
'  eral  published  a  notice  based  upon  it.    Ami 
there  is  no  suggestion  that  the  Becretaiy  has 
taken  any  land  other  than  that  intended  to  be 
embraced  within  the  survey,  of  which  the 
Attorney-General  gave  notice  1^  mibUcatkm. 
Takdne  all  the  allegations  of  the  bill  ti^gether, 
we  understand  the  complaint  only  to  &  that 
the  survey  and  notice  were  not  sudi  aa  hi  law 
Justified  tne  Secretary  of  War  in  takhag  posses- 
sion of  the  lands  upon  which  the  proposed 
dam  was  being  constructed  when  the  sun  was 
brought.    But  even  if  it  be  true  that  some  part 
of  the  land  actually  occupied  by  the  Goveni* 
ment  is  not  within  the  survey  and  map,  still 
the  United  States  are  under  an  obligation  im- 
I)osed  by  the  Constitution  to  make  just  com- 
I>ensation  for  all  that  has  been  in  iBCt  taken 
and  is  retained  for  the  projiosed  dam.    Whfle 
Congress  supjiosed  that  a  survey  and  map  could 
be  made  with  such  accuracy  as  to  embrace  sH 
the  land  necessary,  under  any  drcnmstancM, 
for  the  purposes  mdicated  in  the  Act  of  1882, 
and  while  provision  is  made  whereby  the  own- 
ers of  lands,  covered  by  such  survey  and  map, 
can  obtain  Just  compensation,  the  Act  also 
opens  the  court  of  claims  to  evcffy  person  who, 
by  the  construction  of  the  worlu  In  question, 
has  been  injured  in  any  property  risfat,  pro- 
vided that,  within  a  given  time,  sucua  person 
file  his  petition  in  that  court,  setting  forth  his 
right  or  title  and  the  amount  claimed  by  him 
as  dimaages.    So  that  if  the  Secretary  of  War. 
who  was  invested  with  large  discretion  in  de- 
termining what  land  was  actually  required  to 
accomplish  in  the  best  manner  the  object  Con- 
gress had  in  vi^,  found  it  necessary  to  take, 
and  has  tsJ^en  and  used,  and  still  holds  lands 
of  the  plaintiff  for  the  proposed  dam,  wluc^ 
happen  not  to  be  covered  by  the  survey  and 
map,  the  United  States  are  as  much  bound  to 
make  Just  compensation  therefor  aa  if  such 
lands  had  been  actually  embraced  in  that  sur- 
vey and  map.    Of  course,  we  are  not  to  be  un- 
derstood as  saying  that  the  Secretary  of  Wax 
could,  by  any  act  of  his,  bind  the  United  States 
to  pay  for  lands  taken  by  him  which,  mani- 
festly, had  no  substantial  connection  witb  the 
construction  of  the  dam  across  Conn's  Island 
to  the  Virginia  shore.    It  is  sufficient  to  say 
that  the  record  discloses  nothing  showing  thai 
he  has  taken  more  land  than  was  reawonablj 
necessary  for  the  purposes  described  in  the  Ad 
of  Congress,  or  that  he  did  not  honestly  ao^ 
reasonably  exercise  the  discretion  with  whicl 
he  was  invested;  and,  consequentJv.  the  Qov 
emment  is  under  a  constitutional  obligslion  ti 
make  compensation  for  anv  proper^  or  prop 
erty  right  taken,  used,  and  held  by  him  for  th 
purposes  indicated  in  the  Act  of   Gonneaa 
whether  it  is  embraced  or  described  in  said  sui 
vey  or  map,  or  not     U,  8,  v.  Oreai  F^mXU  Mfy 
Co.  112  U.  S.  645,  656  r28: 846,  860]. 

In  reference  to  the  allegation  that  the  sorve 
and  map  made  by  the  secretary  were  not  soff 
dently  accurate,  and  that  the  notice  pnblisbe 
by  the  Attom^-Gteneral  was  materiaUjr  defect 
ive,  it  may  be  further  said  that  all  sim^  objei 
tions  were  waived  by  the  Company  -when,  pr 
ceeding  under  the  Act  of  1882,  it  inT^dnd  t| 
Jurisdiction  of  the  court  of  claims  to  giwe  Judj 
ment  agEdnst  the  United  States  for  ftuc^  cov 
pensation  as  it  was  entitled  to  receiTe  for  j 

124  V.  J 


Fatollb  t.  Tbzai  Pao.  R  Co. 


610-6tt 


M|  Wttdwiter  rights.  Em  if  the  secretary's 
^^  nnffisd  msp,  mud  the  pahlicstton  of  the 
Attonej-Genenu's  nodoe,  did  !!iot,  in  strict 
kw.fontj  the  former  in  taking  possession  of 
tkclttdiod  water  rights  in  quotion,  it  was 
eoBpeicot  for  the  Ck>mpaD7  to  waive  the  tort, 
lod  nooeed  sgainst  the  United  States,  as  upon 
a  npUed  contract,  it  appearing,  as  it  does 
kit,  that  the  QoTemment  recognizes  and  re- 
fate  (be  poMession  taken  in  its  hehaif  for  tbe 
psbKc  pniposes  indicated  in  the  Act  under 
vUeb  iti  officers  have  proceeded. 

It  ill  iioweTer,  contended  that  the  Act  is,  in 
•n  of  to  psrtB,  unconstitutional  and  void.    The 
graoDdi  opon  which  the  plaintiff  rests  this  coa- 
(estioo  sie:  that  the  Act  makes  no  provision 
by  which  ecmpensation  for  property  taken  un- 
^  it  caa  be  constitutionally  adjusted  and  de- 
(mised:  that  it  does  not  provide  for  the  as- 
oeftubmcDt  of  such  compensation  by  the  ver- 
dict of  a  Jory;  that  it  compels  the  plaintiff  to 
hm  raoooise  to  the  court  of  claims,  which  is 
•  eoort  imknown  to  the  Constitution,  being 
vkhw  a  court  oi  equity,  such  as  was  known 
X  the  sdopdoD  of  that  instrument,  nor  a  court 
^fhw  proceeding  according  to  the  rules  of  the 
ypoa  law,  but  only  a  hoard  of  referees, 
tm^anted  by  one  party  to  hear  such  cases  as 
tMher  Dtrty  will  consent  to  submit  to  its  de- 
'saiDsooii,  and  without  power  to  enforce  its 
MCBeot  against  the  party  by  whom  it  is  cre- 
M;  and  that  it  directs  property  to  be  taken 
■d  the  owner  thereof  dfispossessed,  ^thout 


_  prorisioD  for  Just  compensation. 

Thoe  are  questions  of  much  interest,  and 

MeaminatioD,  in  the  light  of  the  authori- 

w^^thtDol  be  altocether  unprofitable   But 

ab  opuiioD  need  not  be  extended  for  the  pur- 

j-eofinch  an  examination;  for  the  qui»tions 

^npooded  are  not  material  in  the  determina- 

^  of  the  present  case.    They  have  become 

■■■tuisl  by  the  act  of  the  plaintiff  hi  insti- 

^■^  aak  against  the  United  States  hi  the 

«am  of  da&a.    In  that  suit  compensation 

***  "^wht  for  its  property  taken  for  public 

y  ^hfle  the  present  suit  proceeds  upon  the 

Mad  ihal  It  bias  not  been  lawfully  taken,  and 

J{>tjt  is  eotitM  to  be  placed  in  possession 

**Bnt     Ooogreas    prescribed   a   particular 

yds  for  sscertaining  the  compensation  which 

5™aSi  of  property,  taken  for  the  purposes 

>B»ed  in  the  Act  of  188d,  were  entitled  to 

^jdt    It  gave  them  liberty  to  proceed  by 

^  ^piast  tbe  United  States  before  a  desig- 

**id  kSbmmi,  which,  since  the  passage  of  the 

*«flf  March  17,  18W.  14  Stat  at  lTS.  has  ex- 

•*>d  **  an  the  f anciions  of  a  court,"  from 

***■  Jndgmeot  appeals  rmilarly  lie  to  this 

''■t    U.8.W.  Ktdn,  80  UT  8.  18  Wall.  145 
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r.  r.  A  «  U.  8.  2  Wall.  Wl  [17:921  j. 

>W pUatiff.  by  adopting  that  mode,  has  as- 

tnsad  to  ihe  tafciog  m  its  property  by  the  Gov- 

"*-'<»t  far  public  use,  and  has  agreed  to  sub- 

^  *  ^  deSenniitation  of  the  quemon  of  com- 

T^^n  to  the  tribunal  named  by  Congress. 

-*  ^  very  act  of  suing  in  the  court  of  cUiims, 

'^n  the  duiute  of  1882,  it  has  not  only 

•liH  i^  right,  if  such  right  it  had,  to  com- 

^'vioa  ia  advance  of  the  taking  of  its  prop- 

'"  hut  the  right,  if  such  it  had,  to  demand 

'*  ^  laoQot  of  compensation  lie  determined 

t  yay.    By  tbe  same  act  it  has  estopped 

'-♦l.!v  U.S.  Book  81. 


itself  from  sdggestfnff  that  no  Judgment  ob- 
tained in  the  court  or  claims  can  be  enforced 
against  tbe  United  States,  but  must  wait  an  ap- 
propriation for  its  payment.  When  it  resorted 
to  that  court,  it  knew  that  its  Judgments  ag^dnst 
the  United  States  could  only  be  paid  out  of 
money  appropriated  for  that  purpose  by  Con- 
gress.  In  short,  the  plaintiff  has  voluntarily 
accepted  the  provisions  of  the  Act  of  Congress 
in  respect  to  the  mode  of  ascertaining  the  com- 
pensation to  be  made  to  it  This  view  cannot 
work  any  permanent  injury  to  the  plaintiff; 
for  that  Act  expressly  declares  that  the  abso- 
lute title  to  the  premises  in  question  shall  not 
vest  in  the  United  States  until  the  owner  1*0- 
ceives  pavment  therefor;  that  is,  the  Qovem- 
ment  holas  the  premises  for  public  use,  subject 
to  the  condition  imposed  by  tbe  Constitution 
and  by  the  Act  of  Congress,  that  it  will,  with- 
out unreasonable  delay,  make  such  compensa- 
tion therefor  as  may  be  awarded  by  the  tribu* 
nal  to  which  the  whole  subject  has  been  sub- 
mitted. It  is  to  be  assumed  that  the  United 
States  is  incapable  of  bad  faith,  and  that  Con- 
gress will  promptly  make  the  necessary  ap- 
propriation, whenever  tbe  amount  of  compen- 
sation has  been  ascertained  in  the  mode  pre- 
scribed by  the  Act  of  1882. 

It  is  scarcelv  necessary  to  say  that  it  is  im-  r aaot 
material  that  the  plaintiff  invoked  the  lurisdic-  l«»vv j 
tion  of  the  court  of  claims  from  fear  that,  if  it 
did  not  file  its  petition  in  that  court  within  the 
time  limited,  it  might  lose  the  right  to  demand 
compensation  for  its  property.  If  the  act  of 
the  Secretary  of  War  in  taking  possession  of 
the  property  was  in  violation  of  law,  neithor 
he  nor  his  agents  could  rightfullv  hold  pos- 
session against  the  plaintiff ;  in  which  case  the 
Slaintiff  might  have  stood  upon  its  rights,  un- 
er  the  Constitution,  and  invoked  Ju<ficial  au- 
tboritv  for  such  protection  as  the  law  would 
affora  against  the  unauthorized  acts  of  public 
officers.  But  the  plaintiff  chose  to  acquiesoe  in 
the  taking  of  its  property  for  public  use,  and 
to  accept  the  offer  of  the  Government  to  have 
the  amount  of  compensation  fixed  by  tbe  court 
of  claims,  according  to  its  peculiar  modes  of 
procedure.  The  reasons  inducing  the  plaintiff 
to  adopt  such  a  course  can  have  no  influence 
upon  the  action  of  that  court,  nor  affect  its 
power  to  ascertain  and  award  Just  compensa- 
tion for  the  loss  of  the  property. 

Upon  the  case  as  presented  to  us,  and  with- 
out intending  to  express  doubt  as  to  the  con- 
stitutionality of  the  Act  of  July  16,  1882,  we 
are  of  the  opinion  that  there  is  no  obstacle  in 
the  way  o<  the  plaintiiTs  securing  by  means  of 
its  suit  in  tbe  court  of  claims,  and  without  un- 
reasonable delay.  Just  compensation  for  all  of 
its  property  taken  for  tbe  public  use  indicated 
in  the  Act  of  Congress:  and.  consequently,  the 
decree  dismissing  its  bill  is  ajflrmefL 


PIERRE  FAYOLLE  m  au,  AppU.. 

e. 

TEXAS  PACIFIC  RAILWAY  COMPANY. 

(See  &  a  Beporter*S  ed.  SIS-^EO.) 

Huctiee  on  failure  to  docket  cam. 

Where  the  appelUuit  failed  to  docket  the  ease  at 
the  return  term,  and  the  excuse  for  such  failure  Is 
not  sufficient,  and  tbe  transcript  of  the  record  wea 
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not  lodged  in  tfie  office  of  the  clerk  of  thto  court 
imtn  after  the  return  term  of  the  appeal,  and  no 
attempt  was  made  to  get  it  upon  the  docket  until 
another  term  had  paased  and  still  anothei*  had  be- 
gun, fUUL  that  the  appeal  be  dismissed. 

pSoT  890.] 
Submitted  Jan.  SO,  1888.  Decided  Feb.  6, 1888, 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia.  On  motion  to  difi- 
miss.    Dismiseed. 

The  facts  are  stated  in  the  opinion. 

Iies»r8,W.  D.  David^e  and  Williftm  H. 
Treacottt  for  appellee,  in  support  of  motion: 

The  record  was  filed  and  the  cause  docketed 
in  this  court  more  than  three  years  after  the 
appeal  was  allowed.  The  appeal  then  became 
fiinctuB  officio  and  of  no  avaiL 

CaiUot  Y.  Deetken,  IIB  U.  8.  215  (28:983); 
Bdmaru(m  v.  Bloamshire/:4:  U.  8.  7  Wall.  306 
(19:  91);  The  Virginia  v.  Weet,  60  U.  S.  19  How. 
182  (15:  594);  Meea  ▼.  U.  8.  67  CJ.  8.  2  Black. 
721  (17:  850);  Castro  v.  U.  8.  70  U.  8.  8  Wall 
46jfl8: 163). 

Except  in  cases  of  appeals  allowed  in  open 
court,  a  citation,  returnable  at  the  same  term 
wiUi  the  appeal  or  writ  of  error,  is  necessary 
to  perfect  Jurisdiction. 

mwitt  y.  FiOert,  116  U.  8.  148  (29:  582); 
Chicago  d  P.  R.  Co.  v.  Blair,  100  U.  8.  662  (25: 
687);  bodge  ▼.  Kn&wles,  114  IJ.  8.  486  (29: 296). 

If  this  court  did  not  acquire  jurisdiction  of  the 
cause,  at  its  next  term,  a  citation  was  necessary 
as  matter  of  Jurisdiction. 

Hewitt  y.  FiUfert,  116  U.  8.  142  (29:  581); 
Dodgey.KnowleeAUV,  8.488(29:  297);  Orige- 
bif  V.  Pureeli,  99  U.  8.  505  (26:  854). 

Mr,  Wm«  D.  ShipmaA*  for  appellants,  in 
opposition: 

As  the  appeal  was  prayed  out  in  open  court, 
and  allowed,  bond  filed,  the  transcript  of  the 
record  completed  and  left  with  the  clerk  below, 
in  time  to  send  it  up,  his  omissibn  to  do  so 
ought  not  to  be  charged  to  the  appellants  as 
lacSiea.  This  is  not  a  mere  question  of  Juris- 
diction. 

Qrigsbifr.  PureeU,  99  U.  8.  505  (25:  854). 

Mr.  ChirfJuetiee  Waite  deliyered  the  opin- 
ion of  the  court: 

T/iii  motion  i$  granted.  The  decree  was  ren- 
dered November  12,  1888.  An  appeal  was 
taken  at  the  same  time  in  open  court  return- 
able to  OUT  October  Term,  1884,  which  ended 
May  4, 1885,  but  it  was  not  docketed  here  un- 
til January  17, 1886.  That  was  too  late,  as  the 
appeal  had  become  inoperative  through  the 
failure  of  the  appellants  to  docket  the  case 
here  at  the  return  term.  Qrigeby  v.  PureeU, 
99  U.  8.  505  [25:  3541,  and  cases  there  cited; 
KiUian  v.  Clark,  111  U.  8.  784  [28:  599J;  Catl- 
lot  V.  Deeiken,  118  U.  8.  215  [28:  988].  The 
excuse  presented  for  the  failure  to  docket  in 
time  is  not  sufficient  to  give  the  appellants  the 
beqefit  of  any  exception  to  this  rule  which  was 
recognized  in  Origeby  v.  PureeU,  p.  507  [855]. 
Neither  does  the  case  come  within  that  of  Bd- 
ieardt  v.  United  8tate$,  102  U.  8.  575  [26:  298], 
because  the  transcript  of  the  record  was  not 
lodged  in  the  office  of  the  clerk  of  this  court 
until  after  the  return  term  of  the  appeal,  and 
no  attempt  was  made  to  get  it  upon  the  docket 
until  another  term  had  passed  and  still  another 
had  begun. 

Diemieeed. 
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UNITED  8TATB8,  Bf.. 

DOUGLAS  SMITH. 

(Bee  &  C.  Beporter*8  ed.  SB5-S8D 

CoUeetor'e  el&rk,  not  an  oj/ieer  of  Ike  TJrvM 

States. 

1.  A  olerk  of  a  collector  of  customs  Is  not  an 
officer  of  the  United  States  within  section  8889  of 
the  Revised  Statutes;  and  .that  section  does  not 
apply  to  such  a  clerk. 

2.  Such  clerks  are  not  appointed  by  the  bead  of  s 
department,  within  the  meaning  of  the  oonsUto- 
tional  provision  in  regard  to  appointing  olBcen  of 
the  United  States. 

[No.  927.] 
Argued,  Jan.  16,  1888.     Decided,  Feb.  6,  1888. 

ON  a  certificate  of  division  in  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  in  regard  to  the  sufficiency  of  so 
indictment  under  section  5490  of  the  Kevised 
Statutes  for  an  unlawful  conversion  of  public 
money. 

Statement  by  Mr.  JuHiee  Field: 

This  case  comes  from  the  Cht^uit  Court  for 
the  Southern  District  of  New  York,  cm  a  certif- 
icate of  division  of  opinion  between  its  Judgesw 
The  defendant  was  a  derk  in  the  office  of  the 
collector  of  customs  for  the  coUectioii  district 
of  the  City  of  Ncfw  York,  and  in  1886  was  hi- 
dicted*for  the  unlawful  conversion  to  his  own 
use  of  public  money,  an  offense  dei^gnated  in 
the  Revised  Ststutes  as  embezzlement  of  such 
money.  The  indictment  contains  sev^ity-five 
counts,  each  charging  the  defendant  with  a  sep- 
arate  act  of  embezzlement.  The  counts  were 
all  in  the  same  form,  and  the  objections  to  one 
are  equally  applicable  to  the  whcde  of  them. 
The  first  one  b  as  follows: 

"The  Jurors  of  the  United  States  of  America 
within  and  for  the  district  and  circuit  aforesaid, 
on  their  oath  present  that  Dou^as  Smith,  late 
of  the  City  and  Counfy  of  New  York,  in  the 
district  and  circuit  aforesaid,  heretofore,  to 
wit,  on  the  eleventh  day  of  October,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
eighty-three,  at  the  South^n  District  of  New 
York,  and  within  the  Jurisdiction  of  this  ooazt, 
he,  the  said  Douglas  Smith,  being  then  and 
there  a  person  charged  bv  an  Act  of  Congress 
with  the  safe  keeping  of  the  public  moneys,  to 
wit,  a  clerk  in  the  office  of  the  collector  ca  cus- 
toms for  the  collection  district  of  the  City  of 
New  York,  appointed  by  the  collector  of  cus- 
toms, with  the  approbation  of  the  Secretary  of 
the  Treasury,  and  having  then  and  there  in  hli 
custody  a  large  sum  of  public  money,  to  'wit. 
the  sum  of  ten  and  ^  dollars,  did  unLavrfiilly 
fail  to  keep  the  same,  but  the  same  did  unlaw- 
fully convert  to  his  own  use,  against  the  peace 
of  the  United  States,  and  thSr  dignity,  and 
contrary  to  the  statute  of  the  UniSed  Stattes  in 
such  cases  made  and  provided." 

The  indictment  is  founded  on  section  5490  ol 
the  Revised  Statutes,  which  is  as  follows: 

"Everv  officer  or  other  person  charged  by  nny 
Act  of  dongress  with  the  safe  keeping  of  tin 
public  moneys,  who  fails  to  safely  keep  tin 
same,  without  loaning,  using,  oonvertini^  u 
his  own  use,  depositing  in  banks,  or  exchiuij;^ 
ing  for  other  funds  uan  as  spedally  nllowed 
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bf  kw,  ifaiU  be  ffoilty  of  embezdement  of  tbe 
Dooey  10  lotoeo,  uflcd,  converted,  deposited, 
orockBged;  and  shsD  be  imprisoned  not  less 
tte^  moDths  nor  more  than  ten  years,  and 
toed  in  s  gum  equal  to  the  amount  of  money 

TV  liw  providing  for  the  safe  keeping  of  tbe 
ivbiie  Bwneys  is  found  in  section  863U  of  the 
Btrind  Stttuies,  which  U  as  follows: 

Tbe  Treasurer  of  the  United  States,  all  as- 
iiUot  tretsorers,  and  those  performing  the  du- 
tia  of  awstint  treasurer,  aU  collectors  of  tbe 
nHfoof,  all  surrevors  of  the  customs,  acting 
•1»  If  collectors,  all  receivers  of  public  moneys 
It  tke  MToil  land  offices,  all  postmasters,  and 
ifl  vohbc  officers  of  whatsoever  character,  are 
mpmd  10  keep  safely  without  loaning,  using, 
^qaatiag  fai  banks,  or  exchanging  for  other 
/ndi  tbaD  as  specially  allowed  by  fiw,  all  the 
piMie  money  collectecl  by  them,  or  otherwise 
ttiij  time  placed  in  their  possession  and  cus- 
fcrfy.  tin  tbe  same  is  ordered,  by  the  proper  de- 
pBtaeot  or  officer  of  the  Government,  to  be 
^iwfcRed  or  paid  out;  and  when  such  orders 
iortniMfer  or  payment  are  received,  faithfully 
■d  promptlv  to  make  tbe  same  as  directedf, 
■4  to  do  and  perform  all  other  duties  as  fiscal 
^pBli  of  tbe  Qovemment  which  may  be  im- 
ped bj  any  law,  or  by  any  regulation  of  the 
TkoMv  Dmartment  made  in  conformity  to 
■V.   7^  President  is  authorized,  if  in  his 
^Utan  tbe  interest  of  the  United  States  requires 
^><inie,  to  regulate  and  increase  the  sums  for 
^■'cl  bonds  are,  or  may  be,  required  by  law, 
«  iB  dirtrict  attorneys,  collectors  of  customs, 
MloOoefs,  and  surveyors  of  customs,  navy 
ipMi.  nodven  and  registers  of  public  lands, 
paaiani  intliearmy.commissaiy-generaland 
Vf  ill  other  officer!  employed  in  tl^  disburse- 
*a(  of  the  puUic  moneys,  under  tbe  dire<^on 
•'^t  War  or  Navv  Departments." 
^TW  law  proriding  for  the  employment  of 
diiis  by  collectors  of  customs  is  found  in  seo- 
*«M4Qf  ih«  Beviiad  Statutes,  which  is  as 


h"  ?**■ 


"^W  SKTBCary  of  tbe  Treasury  may,  from 
Jat  to  tfane,  exc^  in  cases  otherwise  provided, 
y  sadix  tbe  nmnber  and  compensation  of 
^  cMs  to  be  employed  by  any  collector. 
'■'■Isdter.  or  surveyor,  and  may  limit  and 
j^^cowpeoaatiop  of  any  deputy  of  any  such 
•*clDr.  savml  officer,  or  surveyor." 

To  Iht  iadktment  the  defendant  filed  a  de- 
""•nv.  and  upon  its  hearing  tbe  following 
*]*^ogioccarrcd,  upon  which  the  Judges  were 
mAedfaopbiioo: 

"I  Docs  tbe  indictment  suffldentlv  charge 
■'^BBae  oader section  5490,  Revised  Statutes? 

*^  Isaderk  is  tbe  office  of  the  collector  of 
*»*'«i  fior  tbe  collection  district  of  the  City 
<'  Ifw  Torl^   appointed  by  tbe  collector  of 

'  "■!»  wi&b  tbe  approbation  of  the  Secretary 

^  Treaaory,  by  Tiitue  of  section  2684  of  the 
'*^*>d  ftalotaii,  •  person  charged  by  any  Act 
*  ^'^'mii  with  toe  aafe  keeping  of  public 


Wt 


1  Was  dM  defendant  appointed  by  tbe  bead 

<f^i  ^BpartacBt*  within  the  meaning  of  the 

^    ^      ~proTialons(art  n,  ft  3)upon  the 


ftiaoof  die  appointing powerr 
^^Mpoo,  CO  the  rrqoest  of  tbe  district  at- 
^*7»  iM  gust  ions  were  oartifled  to  this 


court,  vdth  a  copy  of  tbe  Indictment  nod  an  ab- 
stract of  the  record,  for  final  decision. 

Mr.  G.  A.  Jenka,  SdHcitor-Qen.,  for  plaint- 
iff: 

The  first  question, "Does  the  indictment  suf- 
ficiently charge  an  offense  uuder  section  541)0, 
Revised  Statutes,"  submits  the  whole  case  to 
this  court  on  tbe  demurrer,  and  is  too  vogue  and 
general  within  the  Act  of  Congress  authorizing 
certificates  of  this  character. 

V,  8.  V.  Northway,  120  U.  8.  829  (80:  664); 
U,  8.  V.  BaiUy,  34  U.  S.  9  Pet.  269  (9: 125); 
U.  8.  V.  BHffgs,  46  U.  S.  5  How.  208  (12: 119). 

A  clerk  of  the  collector  of  customs  is  a  per- 
son charged  by  Act  of  Congress  with  the  safe 
keeping  of  public  moneys. 

U.  S.  V.  HariweU,  78  U.  8.  6  WaU.  885  (18: 
880). 

Tbe  defendant  was  appointed  by  the  head  of 
a  department. 

U,  8.  V.  BartweU,  $upra:  U,  8,  v.  Oermain$, 
99  U.S.  611  (25:  488);  U.  8.  v.  Barton,  Gilpbi, 
446;  U.  8.  V.  Sear^,  1  Gall.  222;  D.  8.  v.  BUxm- 
gart,  2  Ben.  856;  Piatt  v.  Beach,  2  Ben.  816; 
18  Ops.  Attys-Gen.  521. 

Mr.  Elilia  Root*  for  defendant: 

The  defendant  is  not  an  officer. 

Clause  2,  ^  2,  art.  11  of  the  Constitution;  171 
8,  v.  Maurics,  2  Brock.  100;  U.  8.  v.  Uermaine, 
99  U.  8.  608  (25:  482). 

Tbe  fact  averred  in  tbe  indictment,  that  tite 
Secretary  of  the  Treasury  approved  the  em- 
ployment of  this  defendant,  is  immateriid. 

Browne  v.  U.  8,  1  Curt.  20;  Wrighf$  Cau,  IS 
Ops.  Attys-Gen.  588. 

The  decision  in  United  8tate$  v.  Harttoell,  78 
U.  8.  6  Wall.  885  (18:  830)  does  not  control  this 
case. 

U.  8.  V.  Eukhineon,  7Pa.  L.  J. 866. 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court: 

The  indictment  In  this  case  is  in  form  suffi- 
ciently full  and  specific  in  its  averments  to  em- 
brace tbe  offense  prescribed  by  the  statute,  and 
yet  the  defendant  charged  is  not  within  its  pro- 
visions. He  Ib  designated  as  a  clerk  in  tbe 
office  of  the  collector  of  customs,  and  is  thus 
shown  not  to  be  charged  by  an  Act  of  Congress 
with  tbe  safe  keeping  of  the  public  moneys^ 
contrary  to  tbe  averments  of  the  indictment. . 
Tbe  Courts  of  the  United  States  arc  presumed 
to  know  tbe  general  statutes  of  Congrc&<«;  and 
any  averment  in  an  indictment  inconsistent 
with  a  provision  of  a  statute  of  that  character 
must  necessarily  fail,  the  statute  negativing  the 
wverment  No  clerk  of  a  collector  of  customs 
is,  by  section  3639  of  the  Revised  Statutes, 
charged  with  the  safe  keeping  of  the  public 
moneys.  That  acction  requires  the  Treasurer 
of  tbe  United  b.atcs,  assistant  treasurers,  and 
those  performing  the  duties  of  assistant  treas- 
urer, collectors  of  customs,  surveyors  of  cus- 
toms, acting  also  as  collectors,  receivers  of  pub- 
lic moneys  at  tbe  several  land  offices,  post- 
masters, and  aU  public  ofHcers  of  whatsoever 
character,  to  keep  safely  all  public  money  col- 
lected by  them,  or  otherwise  at  any  time  placed 
in  their  possession  and  custody,  till  tbe  same  is 
ordered  by  tbe  proper  department  or  officer  of 
the  Qovemment  to  be  transferred  or  paid  out 
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Tlicy  are  aUo  rcqiifrcd  to  perform  all  other 
(luiics  as  fiscal  agents  of  the  Governmeot  whidi 
luay  bo  imposed  by  law,  or  by  any  regulation 
of  the  Treasury  Department  made  in  coniormity 
lo  law.  A  derk  of  the  collector  is  not  an 
officer  of  the  United  States  within  the  provis- 
ions of  this  section;  and  it  is  only  to  persons  of 
that  rank  that  the  term  public  officer,  as  there 
used,  applies.  An  officer  of  the  United  States 
can  only  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  or 
[582]  by  ft  court  of  law,  or  the  head  of  a  department 
A  perK>n  in  the  service  of  the  Government  who 
does  not  derive  his  position  from  one  of  these 
sources  is  not  an  officer  of  the  United  States  in 
the  sense  of  the  Constitution.  This  sublect  was 
considered  and  determined  in  United  &ate$  ▼. 
.  Oermaine,  99  U.  S.  508  [25:  482],  and  in  the  re- 
cent case  of  United  States  v.  Mouat,  124  U.  S. 
im  [anU,  468J.  What  we  have  here  said  is  but 
a  repetition  of  what  was  there  authoritatively 
declared. 

The  number  of  clerks  the  collector  may  em- 
ploy may  be  limited  by  the  Secretary  of  the 
Treasury;  but  their  appointment  is  not  made  by 
the  Secretary,  nor  is  his  approval  thereof  re- 
quired. The  duties  they  penorm  are  as  varied 
as  the  infinite  details  of  the  business  of  the  col- 
lector's office,  each  taking  upon  himself  such  as 
are  assigned  to  him  by  the  collector.  The 
officers  specifically  designated  in  section  8689 
are  ail  charged  by  some  Act  of  Congress  with 
duties  connected  with  the  collection,  disburse- 
ment or  keeping  of  the  public  moneys,  or  to 
perform  other  duties  as  fiscal  agents  of  the  Gov- 
ernment. A  clerk  of  a  collector,  holding  his 
position  at  the  will  of  the  latter,  discharging 
only  such  duties  as  may  be  assigned  to  him  by 
that  officer,  comes  neither  within  the  letter  nor 
the  purview  of  the  statute;  and  we  are  referred 
to  no  other  Act  of  Congress  bearing  on  the  sub- 
ject, making  a  clerk  of  a  collector  a  fiscal  agent 
of  the  Qovemment  or  bringing  him  within  the 
class  of  persons  charged  with  the  safe  keeping 
of  any  public  moneys. 

The  case  of  United  8tate$  v.  HartuM,  78  U. 
S.  6  Wall.  885  [18:  880].  does  not  militate 
against  this  view.  The  defendant  there,  it  is 
true,  was  a  clerk  in  the  office  of  the  asristant 
treasurer  at  Boston;  but  his  appointment  by 
that  officer  under  the  Act  of  Congress  could  only 
•  be  made  with  the  approbation  of  the  Secretary 
of  the  Treasury.  This  fact,  in  the  opinion  of 
the  court,  rendered  his  appointment  one  by  the 
head  of  the  department  within  the  constitu- 
tional provision  upon  the  subject  of  the  ap- 
pointing power.  The  necessity  of  the  Secre- 
tary's approbation  to  the  appointment  distin- 
guishes that  case  essentially  from  the  one  at 
the  bar.  The  secretary,  as  already  said,  is  not 
invested  with  the  selection  of  the  clerks  of  the 
collector;  nor  is  their  selection  in  any  way  de- 
pendent upon  his  approbation.  It  w  true  the 
[533]  indictment  alleges  that  the  appointment  of  the 
defendant  as  clerk  was  made  with  such  appro- 
bation, but  as  no  law  required  this  approbation 
the  averment  cannot  exert  any  influence  on  the 
mind  of  the  court  in  the  disposition  of  the  ques- 
tions presented.  The  fact  averred,  if  it  existed, 
could  not  add  to  the  character,  or  powers,  or 
digni^  of  the  clerk.  The  Constitution,  after 
providing  that  the  President  shall  nominate 
and,  by  and  with  the  advice  and  consent  of  the 


Senate,  shall  appoin^/unbaandors.  other  pubHc 
ministers  and  oonaula,  Judges  of  the  supreme 
court,  and  all  other  ofltoen  of  the  United  States 
whose  appointments  are  not  otherwise  provided 
for,  which  should  be  established  by  law,  de- 
clares that  'The  Congress  may  fay  law  vest  the 
appointment  of  such  inferior  officers  as  they 
think  proper  in  the  President  alone,  in  the 
courts  of  law,  or  in  the  heads  of  deparUnents." 
There  must  be,  therefore,  a  law  authorizlDr 
the  head  of  a  dqpaitment  to  appoint  derks  A 
the  collector  before  his  approbation  of  their  ap> 
pointment  can  be  required.  No  such  law  U  m 
existence. 

Our  conclusion,  therefore,  is  that  sectioD 
8689  of  the  Revised  Statutes  does  not  apply  to 
clerks  of  the  collector,  and  that  such  clerks  tre 
not  appointed  bv  the  head  of  any  department 
within  the  meaning  of  the  constitutional  pto> 
vision. 

It  fotlowt  thcit  ofiT  anstoen  to  the  $eeond  and 
third  quesHcnB  eerOfled  to  ub  mtut  be  intkeneg^ 
tite.  An  antioer  to  theftni  qumtion  it  tken- 
fore  immateriaL 


\  in  JBrr., 


LAURA  £.  FRENCH, 

e. 

MOSES  H0PEIN8 


(See  a  a  Beporterii  ed.  AM,  6n^ 

Juriidietion  over  etaie  dociHon—feder 
Hon — eitiaentk^  cf  parties. 


L  Where  the  record  fafls  to  show  thai 
title,  privilege  or  Immunity,  under  the 
or  laws  of  the  United  States,  was  set  itp  or 
In  the  state  ooort,  this  oourt  has  nqiurtadloCkML 

2.  A  decision  of  the  state  oourt  afllriiiliis&eBle 
mortgaged  property  as  a  wliole  and  In  one 
underadeoree  of  forooloeure,  wheo  ttwas 
of  divMon  into  parts, Involws  no qunettijn 
srallaw. 

8.  The  jurisdiction  of  this  court,  under 
709  of  the  Revised  Statutes,  fbr  the  review  oi 
cision  of  a  state  court,  is  not  dependent 
citiseoshlp  of  the  parties,  but  on  the  queattei 
volved. 

[No.  1108,] 

Submitted  Jan.  30, 1888.    Decided  MA.  6. 
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rl  ERROR  to  the  Supreme  Court  of  the  8ts) 
of  CalifomU.  On  motion  to  *ifaM»>««^  iK 
miieed. 

The  facts  are  stated  by  the  court. 

Mr,  Woou  H.  Stewart,  for  def endmata  ^ 
error,  in  support  of  motion: 

The  error  complained  of  consisis  In  the  pi 
vision  in  the  Judgment  of  forecloeare  directu 
the  mortgaged  premises  to  be  sold  in  one  p 
eel.  The  plaintiff  in  error  does  not  daum  ai 
right,  title,  privilege  or  immunity  under  t 
Constitution  of  the  United  SUtesL 

Miee.  db  M,  R.  Co,  v.  Boek,  71  XT.  8.  4  ITTi 
177  (18:881). 

Mesere.  J.  W.  Dooylaas  and  0«  SL»  J4 


nisffs,  foY  plaintiff  in  error,  in  oppoi 
It  18  not  necessary  to  confer  jar&dictioii  b 


that  the  record  show  in  fjwMwina^  rorOaa  ths 
federal  question  was  presented,  or  that  tbe  i 
ticular  clause  in  the  r(atk>nal  Constitutloa 
leged  to  be  violated  should  be  set   out  or 
fdrred  to  in  the  pleadings. 
Murdoch  v.  iumphie,  87  U.  8«  90  *WaIL 

124  r. 


lasr. 


iBrvA  Lswm  iNt.  Ck>.  ▼.  Middlbport. 


584-IM^l 


(BsttV);  JWMOfi  T.  NicM,  75  U.  8.  8  Wall. 
U(LM%  Mump  Y.  OharUiton,  06  U.  8.  i82 

It  toeooogh  If  tbe  record  iDvolTes  a  substan- 
lUeootroTeny  on  this  point 

Ammmih  t.  ffamuming,  118  U.  8. 194(80: 
WiStrthwtitem  Unitertity  Y.Peoffe,  99 U.  a 
MCnXf!);  Chenango  Bridae  Ch,y,BinghamUm 
Jkidoi  Ob.  70  U.  8. 8  WaU.  61  (18:137);  StaHn 
rlSmrtfN.  T.  115  U.  8. 257  (29:890);  CM- 
t^  LlM,  Co.  ▼.  Needle9, 118  U.  8.  574  (28: 
1(^9;  SoMem  Pac  B.B.C0.Y.  California,  118 
V  S.  109  (80:108). 

ruder  section  580  of  the  Code  of  Civil  Pro- 
odoreof  the  State  of  California  the  court  may 
pat  vkj  rdief  consistent  with  the  case  made 
tf  tbe  complaint  and  embraced  within  the  is- 
•If. 

Btim  ▼.  Bevnoldi,!!  Cal.  10;  Begnold$  v. 
Ibrrit,  14  Cal  678,  679;  Ooum  ▼.  Boger$,  20 
ChL91;  Lamping  Y.  ^att,  27  CaL  102;  Qautier 
▼.  ImM,  ^  CaL  165;  Farrott  y.  Den,  84  Cal. 
A;  Lothian  r.  Wood,  55  CaL  159;  8imo7i$on  y. 
Baki,  13  Abb.  Pr.  831;  Ame$  y.  Loekwood,  18 
How.  Pr.  555;  i/W<  4£P^>  4  F^  38;  Wol- 
mUf,  SdUnek,  28  How.  Pr.  885. 

Aaockm  to  set  aside  was  proper  process  to 
cuf  SBT  irregularities  of  sale. 

te  tyandaoo  y.  PixUif,  21  CaL  67:  A>2m  y. 
MiKm,  28  Cal.  296;  Vigourem  y.  Murphy,  54 
Gbl  M;  Bnmne  y.  Ferroa,  51  Cal.  552. 

Held  to  apply  to  sales  under  decree  of  fore- 


Kmt  Y.  Lagan,  2  CaL  596,  597;  Earlan  y. 
^MJOO.  178:  Ofou  y.  Fowler,  21  CaL  896; 
Ami  V.  Jtey,  22  CaL  647. 

Tbe  sfflrmaoce  of  sale,  as  made  fn  mane, 
«v  s  denial  of  the  due  process  of  law,  and 
•ImI  procectioo  of  the  law,  secured  by  section 
\UL  14, Amendments  to  Federal  Constitu- 

te  Bernardino  Co.  Y.  Southern  Fac  R.  Co. 
U9  n.  S.  429  (80:127);  BaMer  y.  ConnoUy,  118 

r  a  n  (2ff  .•9&). 

TW(  Jndidal  interpretation  of  a  law  is  as  much 
•ran  of  a  law  as  if  written  therein. 

LAi^  Water  Co,  y.  Boston,  121  U.  8.  888 
(l»J099);  Walker  t.  White/iead,  88  U.  8.  16 
Wifl.  S14-817  (21:857);  BroMon  v.  Kintie,  42 
1. 1 1  How.  811-817  (11:143-145);  MeCraeken 
v.ibimne.  48  U.  8.  2  How.  608-612  (11:897- 
Mh  ^«l<Mti  ▼.  ^tmh^^,  107  U.  &  709-774 
37.4<M71). 

TW  lale  was  not  in  strict  pursuance  of  the 

tetioo  694.  Code  of  Civil  Procedure;  Oneiti 
▼.  Awte,  61  CaL  625;  Alteehul  ▼.  DoyU,  48 
CiL  05;  Bubbard  y.  SuUivan.  18  CaL  525; 
CInkiT.  Ac&pr.  25  (^  598. 

JIfir.  C9U<f«^«<^  Watte  ddivered  the  opin- 
^tithecanrt: 

TUamaticn  ie  granted.  The  record  fails  to 
A'V.dtbsr  expre»ly  or  b>  )m plication,  that 
•T  i%bt,  tSUe,  privilege,  or  immunity,  under 
te  OmtitQtion  or  laws  of  the  Unitea  States, 
*■  ^ndaUy  set  up  or  claimed  in  dther  of  the 
no*  faalow.  This  is  fatal  to  our  jurisdiction . 
^  V.  BUnoU^  128  U.  &  181,  181  [anU,  80. 
^\  Tha  only  question  below  was  whether  a 
■«  af  aartffa^ed  property  under  a  decree  of 
'««iwure  Srald  oe  set  aside  l)ecaupe  the  prop- 
^  M  beeo  sold  as  a  whole  and  in  one  par- 


eel,  when  it  was  capable  of  division  into  parts. 
The  court  of  originisl  Jurisdiction  set  aside  the 
sale,  but  the  supreme  court,  on  appeal,  con- 
firmed it,  and  gave  Judgment  accordingly.  In 
doing  this,  it  was  held  to  be  "within  the  luris- 
diction  of  the  court  by  its  judsment  to  direct 
that  the  property  should  be  sold  in  one  or  sev- 
eral parcels,"  and  that  there  was  nothing  in  the 
statutes  of  the  State  to  the  contrary  of  this. 
That  was  the  only  decision  in  the  case,  and  it 
certainly  involved  no  question  of  federal  law. 

Counsel  are  in  error  in  supposins^  that  our 
Jurisdiction,  under  section  7()9  of  the  Revised 
Statutes,  for  the  review  of  a  ^decision  of  the 
highest  cx>urt  of  a  State,  is  dependent  at  all  on 
the  citizenship  of  the  parties.  In  such  cases  we 
look  only  to  the  questions  involved. 

Ditmiued. 


iETNA  LIFE  INSURANCE  COMPANY 
OF  HARTFORD,  CONNECTTICUT, 
Appt, 

TOWN  OF  MIDDLEPORT. 

(See  &  C  Beporter>  sd.  6M-65L) 

Town  bondi—when  payment  of  appropriation^ 

itunvgation. 


The  Town  of  Middleport  having,  in  pursuaaoe  of 
a  Statute  of  Dllnols,  voted  an  appropriation  to  the 
Chicago,  Danvilie  and  Vincennes  Kailroad  Ck>m- 

any,  10  be  raised  by  a  tax  on  the  properly  of  ttie 
labitants  of  the  Town,  issued  bonds,  payable 
with  interest  to  t)earer.  for  a  sum  large  enough  to 
include  interest  and  tbedlacouDt  for  which  they 
oould  be  sold,  and  delivered  them  to  the  railroad 
oompany,  and  they  were  accepted  by  that  com- 
pany, and  sold  and  delivered  to  plaintiff.   Held: 

1.  That  the  piurchase  of  these  bonds  by  plaintiff 
was  no  payment  of  the  appropriatloo  voted  by  tbe 
Town  to  the  railroad  oompany; 

2.  That,  the  bonds  having  been  held  to  be  void  in 
a  suit  between  the  plaintiff  and  the  Town,  this  did 
not  operate  as  a  subrogation  of  the  plaintiff  to  tbe 
rii^tofthe  oompany,  if  any  such  existed,  to  eo- 
force  the  collection  of  the  appropriation  voted  by 
the  Town; 

8.  The  doctrine  of  subrogation  in  equity  requires 
(1)  that  the  person  seeking  its  beneflt  must  bave 
paid  a  debt  due  to  a  third  party  before  he  can  be 
substituted  to  that  party^s  rights ;  and  (2)  that  in 
doinsr  this  he  must  not  act  as  a  mere  volunteer,  but 
on  compulsion,  to  save  himself  from  loss  by  reason 
of  a  superior  lien  or  claim  on  the  part  of  tbe  person 
to  whom  he  pays  the  debt,  as  in  oases  ot  eurcties. 

Krior  mortgagees,  etc.  The  right  is  never  accorded 
1  eauity  to  one  who  is  a  mere  volunteer  in  paying 
a  debt  01  one  person  to  another. 

[No.  1184.] 
Submitted  Jan.  4,  1888,    Vicided  F<h.  6, 1888. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois,  dismissing  on  demurrer  the  bill 
of  the  iEtna  Life  Insurance  Companjr,  to  en- 
force the  collection  of  a  demand  against  the 
Town  of  Middleport    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meurt,  Franeis  Fellowes,  J.  H«  Sedg^- 
wiek  and  O.  J.  Bailey,  for  appellant: 

The^e  contracts  j?ran ting  aid  were  completed, 
as  binding  obligations  on  tbe  towns  in  favor 
of  the  milroad  company,  at  tbe  polls. 

Chiniquy  v.  People,  78  III  5:6:  Chicago  d:  J. 
R.  Co,  V.  Pinckney,  74  111.  277;  Fairfield  y.  Gal- 
latin  Co,  140  U.  8. 47  (25:544). 

The  last  case  overrules  Concord  y.  Fortemouth 
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Savingi  Bank,  92  U.  8.  625  (28:628);  Coneord 
V.  Robiraon,  121  U.  8. 171  (80:888). 

The  issuing  of  void  bonds  by  the  officers  of 
the  Town  to  represent  or  fund  these  contracts, 
and  the  acceptance  of  such  bonds  by  the  rail- 
road company,  and  its  negotiation  of  tlicm  to 
holders  for  value,  did  not  ezting^h  these  valid 
obligations  of  the  towns. 

mrsh  V.  Fulton  Co,  77  U.  S.  10  Wall.  676 
(19:1040);  Louisiana  City  v.  Wood,  102  U.  8. 
298(26:165);  Paul  v.  Kenosha,  22  Wis.  256;  Cur- 
tis V.  Leavitt,  15  N.  Y.  9;  Nelson  v.  Mayor  ofN, 
T.  68  N.  Y.  544;  Mayer  v.  May&r  qfN,7,f&  N. 
Y.  455;  Antliohy  v.  Jasper  Co.  101  U.  8.  698 
(25:1005). 

The  railroad  company  holds  them  as  trustee 
for  our  benefit 

WbodY.  Louisiana  City,  5  Dill.  124;  Louis- 
iana City  YjVood,  supra. 

A  purchaser  will  be  subrogated  to  ali  the 
rights  of  his  vendor. 

Sheldon,  8ubrogation,  g  84. 

The  equitable  assignee  of  a  chose  in  action 
has  the  right  to  decree  of  specific  performance 
of  the  contract. 

Mechanics  Bank  of  Alexandria  v.  Seton,  26 
U.  8.  1  Pet.  299  (7:152);  Adams,  Eq.  80,  5th 
Am.  ed.  189;  Forteseue  v.  Bamett,  3  MyL  & 
K.  86;  jKp  parte  Pye,  18  Ves.  Jr.  140;  8  Pars. 
Cont,  5th  ed.  876;  2  Story,  Eq.  Jur.  ^  724;  Meyer 
V.  Mintonye,  106  111.   414;  1   Story,  Eq.  PL 

f§  685-637;  Spnnrer  v.  Springer,  iS  Pa.  518; 
(osier's  Appeal,  56  Pa.  76;  Eaton  v.  Hasty,  6 
Neb.  419;  3  Pomeroy,  Eq.  §  1419;  note  1; 
F^ynev.  Hook,  74  U.  S.  7  Wall.  425  (19:260). 

The  equity  of  subrogation  arises  where  plaint- 
iff's right  rests  not  upon  contract,  but  upon  a 
state  of  facts  which  give  it.  In  such  cases  the 
proper  remedy  is  not  at  law  but  in  equity. 

Mon^fs  Appeal,  find.  Eaton  y,  Ilavty,  supra; 
Ooldinith  V.  Stewart,  45  Ark.  154;  MeHany  v. 
SkJienK  88  IlL  857;  Morgan  v.  Ilammett,  28  Wis. 
80;  Talbott  v.  WiUcins,  81  Ark.  421. 

That  we  are  chargeable  with  notice  of  the  in- 
validity of  the  bouds  does  not  affect  our  rights 
to  subrogation. 

Anihrniy  v.  Jasper  Co,  101  U.  8. 697  (25:1008); 
Qanse  v.  ClarkstiUe,  5  Dill.  180;  Wood  v.  Louis- 
iana City,  5  DUl.  124;  Shirk  v.  Pulaski  Co,  4 
DUl.  214;  Newton  School  Dist,  v.  Lombard,  2 
Dill.  493. 

We  had  the  right  to  assume  that  all  facts 
oecessaiy  to  give  the  supervisors  authority  to 
issue  the  bond  had  been  complied  with. 

l\>mpton  V.  Cooper  Union,  101  U.  8.  106 
(S5:803). 

We  are  not  barred  from  our  equity  because 
we  did  not  set  it  up  in  the  former  case. 

Anthony  v.  Jasi^er  Co,  supra;  Block  v.  Bour- 
bon Co.W  U.  S.  698  (25:493);  Cromwell  v.  Sae 
Co,  94  U.  8. 858  (24:198);  Davis  v.  Brown,  94  U. 
8.  428  (24:206). 

Mere  delay  alone,  short  of  the  period  fixed 
«s  a  bar  by  the  Statute  of  Limitations,  will  not 
preclude  the  assertion  of  an  equitable  right. 

Gibbons  v.  Hoop,  95  111.  69;  Thompson  v.  Scott, 
1  Bradw.  641;  Hubbard  y.  U.  S,  Mortgage  Co. 
14  Bradw.  40;  U.  S,  v.  Alexandria,  19  Fed. 
Hep.  609;  S,  0.  4  Hughes,  545. 

The  question  of  limitation  must  be  decided 
upon  the  law  is  force  at  the  time  when  the  con- 
tract was  made. 


Means  v.  Harrison,  IH  111.  248;  McMillan  ?. 
McCormiek,4:  West.  Rep.  210, 117  111.  79. 

The  vote  of  the  town  makes  the  binding  con- 
tract. 

Chiniquy  Y.  People,  79  m.  6ie;  CMeagodL 
R,  B.  Co.  V.  Pinekney,  74  HL  277;  Concord  t. 
Robinson,  121  U.  8. 171  (80:888);  FairfiM  ?. 
QallaHn  Co,  100  U.  8.  47  (25:544.) 

The  records  of  a  town,  required  to  be  kepi 
by  its  derk,  are  evidence. 

1  Greenl.  Ev.  §§  488,  484;  1  DUl.  Man.  Corpi 
8ded.^805. 

The  fact  that  the  contract  ia  on  its  face  con- 
ditional does  not  bring  it  within  the  five  year^ 
section 

Dunning  v.  Price,  66  HL  889;  BulUtrd  v. 
BeU,  1  Mason,  248;  Ang.  Lim.  chap.  10,  §  80. 

The  appropriation  of  money  to  encourage  • 
railroad  is  a  town  purpose. 

Chicago,  D.dV.R.  Co.  v.  i^mifA,  62  DK  268. 

The  records  constitute  a  specialty  not  witliio 
the  Statute  of  Limitations. 

Pease  v.  Howard,  14  Johns.  479;  Ang.  Lim. 
4th  ed.  ^§  86, 87;  Bourlandy.  Peoria  Co,  16  ilL 
688. 

Mr,  Robert  Doyle»  for  appellee: 

A  party  buyine  property,  at  an  ezecntlon 
sale,  the  title  to  which  fails,  is  not  subrogated 
to  the  rights  of  the  Judgment  creditor. 

ClUldressy.  Allen,  8  La.  477. 

It  is  only  in  cases  where  a  party  payinff  stands 
in  the  relation  of  surety,  or  is  compdlea  to  pay 
in  order  to  protect  his  own  interests,  or  ia 
virtue  of  legal  process,  that  equity  substitutes 
him  in  place  of  creditor. 

Noltey,  Creditors,  7  Mart.  N.  8. 602;  Curtis  y. 
Kitchen,  8  Mart.  O.  8.  706;  Cto  ▼.  Baldwin,  1 
La.  401. 

In  case  of  an  ordinary  vendee  at  a  sheriiff 
sale,  there  can  be  no  substitution. 

Richmond  y,Marst4m,lb  Ind,lM;Peety,Bsen, 
4  Ind.  48;  Rardin  v.  WalpoU,  88  Ind.  146;  Me- 
Clurey,  Andrews,  68  Ind.  100;  Bishop y.  O Con- 
ner, 69  HI.  488. 

Anyone  being  under  no  legal  oblijration  or 
liability  to  pay  the  debt  is  a  stranger  and,  if  bo 
pays  the  debt,  a  mere  volunteer. 

Young  v.  Morgan,  89  Bl.  199;  Beaver  w,  Slank- 
er,  94  Bl.  175;  Bishop  v.  CConner,  69  BL  431; 
Shinn  v.  Budd,  14  N.  J.  Eq.  286;  Snnford  v. 
McLean,  8  Paige,  122;  KitcheU  v.  Mudcctt,  87 
Mich.  85;  Gnd^n  v.  Brown,  Speers,  Eq.  41; 
Story,  Eq.  477-8, 589*4  seq,;  Sheldon.  Subrc^v 
tion,  §  241  and  authorities  cited;  Otis  v.  Cul- 
/wm, 92  U.S. 448 (23:496). 

The  party  attempting  to  recover  being  in 
pari  delicto,  no  recovery  could  be  had. 

Oneida  Banky.  Ontario  Bank,  21  N.  Y.  496; 
Tracy  y.  Talmage,  14  N.Y.  162;  Curtis  v.  Leav- 
itt,  15  N.  Y.  99;  SacketU  Harbor  Bank  ▼.  Codd, 
18  N.Y.  240. 

The  Statute  of  Limitations  is  a  good  defense. 

Votes  were  mere  propositions  by  the  peoplt 
to  railroad  companies,  to  be  accepted  or  not  as 
they  saw  fit,  and  not  in  any  sense  of  the  ten^ 
contracts  in  writing. 

Concord  v.  Portsmouth  Savings  Bank,  93  U. 
629  (28:680);  Mar^  v. FuUon  Oo,Tl  U.  a  11 
WaU.  682  (19:1042);  Coneord  v.  Robinson,  1 
U.  8.  166  (80:886);  Anthony  v.  Jatper  Co,  1 
U.  8.  696  (25:1007). 

The  five  years'  limitation  was  afypHed  fn: 
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Oran  ▼.  People,  19  Bradw.  176;  Eaton  v.  Hen- 
agan,  17  Bradw.  156;  School  Direetore  Diet 
No.  6  ▼.  School  DirecUyre  Diet,  No,  1,  105  HI 
665;  Hancock  v.  Harper,  86  HI.  445;  Bameay 
T.  Clinton  Co.  03  Bl.  228. 

Appellant  has  no  standing  in  a  court  of 
«quity. 

Otwv,  Oullum,eupra;  Lambert  ▼.  Heath,  15 
Mees.  A  W.  486;  Meyer  y.  Mintonye,  106  BL 
424;  Holder  Y,  Galena,  19  Bradw.  411;  Sumner  y. 
SleM,  87  Bl.  500;  Hayward  y.  Andrewe,  106  U. 
8. 675,  677(27:272)  and  authorities  cited;  Sefiool 
Direetore  Diet,  No.  t  y.  School  Directore  Diet. 
No,  4, 16  Bradw.  654. 

If  there  were  any  facts  that  show  that  com- 
plainant is  not  within  the  statute,  they  should 
he  set  forth  particularly  in  the  bill,  to  show 
that  it  is  Jiot  barred. 

Henry  \}o.Y.  Winndkogo  Swamp  Drainage  Co. 
52  BL  801;  Bf^^y.  Johnetm,  111  BL  879;  WaOcar 
y.  Bay.  Ill  BL  820. 

Bquity  is  goyerned  by  a  Statute  of  Limita- 
tions, the  same  as  a  court  of  law. 

Qodden  y.  KimmeU,  99  U.  8.  201  (25:487); 
Walker  Y.  Ray, 111  BL  822;  8tory,  Eq.  PL  §756. 

The  claim  is  ree  judicata. 

KinMUY. Knoebel,  51  BL  126:  Paul  y.  Km- 
oeha,2!i  Wis.  272;  NeteUm  School  Diet,  y.  Lorn- 
bard,  2  DHL  498;  Shirk  y.  Pulaeki  Co.  4  DilL 
214;  Qauee  y.  Clarketille,  5  DilL  180;  Dym-  y. 
Hopkine,  112  111.  174;  KendtUl  y.  Stokee,  44  U. 
S.  8  How.  97  (11:511);  Dunn  y,  Murray,  9  Bam. 
^  C.  780;  Stockton  Y.  Ford,  59  U.  8.  18  How. 
420  (15:896);  Cromwell  y.  Sae  County,  94X7.  &. 
852  (24:197).  ^ 

The  Judgment  estops,  not  only  as  to  eyery 
ground  of  recoyery  or  defense  actually  pre- 
sented in  the  action,  but  also  as  to  eyery  ground 
which  might  have  been  presented. 

Davie  y.  Broum,  94  U.  8. 428(24:206);  Camp- 
beUY,Bankin,99\J.  8.  263  (25:436);  Stout  y. 
Lye,  103  U.  S.  71  (26:430);  Scotland  County  y. 
ma,  112  U.  S.  185  (28:693);  Bryan  v.  Kennett, 
118  U.  8.  198  (28:914);  Case  y.  Beauregard, 
101  U.  8.  692  (25:1005). 

Mr,  Juetice  MiUer  deliyered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Northern 
Dihirict  of  Illinois,  dlnnissing  on  demurrer  the 
bill  of  the  ^tna  Life  Insurance  Company,  the 
present  appellant. 

The  substance  of  the  bill  is  that  the  com- 
plainant is  the  owner  of  fifteen  bonds,  of  (1,000 
each,  issued  by  the  Township  of  Middleport,  in 
the  State  of  Illinois,  dated  February  20,  1871, 
and  deliyered  to  the  Chicago,  Danville  and 
Vincennes  Railroad  Company.  These  bonds 
were  payable  to  bearer,  and  were  bought  of  the 
railroad  company  by  the  complainant,  who 
paid  value  for  them. 

The  bill  recites  that  this  railroad  company 
was  incorporated  in  1865  under  the  laws  of  the 
State  of  Illinois^  with  power  to  construct  a 
railroad  from  a  ix)int  in  Lawrence  County,  by 
way  of  Danville,  to  the  Cit^  of  Chicago;  that 
an  Act  of  the  Legislature  of  that  State,  passed 
March  7,  1867,  authorized  cities,  towns,  or 
townships,  lying  within  certain  limits,  to  ap- 
propriate moneys  and  levy  a  tax  to  aid  the  con- 
struction of  said  road;  and  "  That  ^id  Act  au- 
thorized all  incorporated  towns  and  cities  and 
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towns  acting  under  township  organization.  ^ 
lying  wholly  or  in  part  within  twenty  miles  of 
the  east  line  of  the  State  of  Illinois,  and  also 
between  the  City  of  Chicago  and  the  southern 
boundary  of  Lawrence  County,  in  said  State, 
to  appropriate  such  sums  of  money  as  they 
shoula  deem  proper  to  the  said  Chicago,  Dan- 
ville &  Vincennes  Railroad  Company,  to^d  it 
in  the  construction  of  its  road,  to  be  paid  as  soon 
as  the  track  of  said  road  shotild  oe  laid  and 
constructed  through  such  dties,  towns,  or 
townships;  Provided,  however.  That  a  proposi* 
tion  to  make  such  appropriation  shoulo^first  be 
submitted  to  a  yote  of  the  legal  voters  of  such 
cities,  towns,  or  township  at  a  regular,  annual 
or  si>ecial  meeting,  of  which  at  least  ten  days' 
previous  notice  should  be  given;  and  also  pro- 
vided, that  a  yote  shoula  be  t^en  on  such 
proposition,  by  ballot,  at  the  usual  place  of 
election,  and  that  a  majority  of  the  votes  cast 
should  be  in  fayorof  the  proposition;  and  your 
orator  further  ayers  that  said  Act  authorized 
and  required  the  authorities  of  such  cities, 
towns,  and  townships  to  levy  and  collect  such 
taxes  and  to  make  such  other  provisions  as 
might  be  necessary  and  proper  for  the  nrompt 
payment  of  such  appropriations  so  maoe." 

It  is  then  alleged  that  on  the  8th  day  of  June, 
1867,  after  due  publication  of  notice  according 
to  law,  a  meeting  of  the  legal  voters  of  saia 
Town  of  Middleport  was  held,  at  which  tiiey 
cast  their  votes  by  ballot  upon  the  proposition 
to  levy  and  collect  a  tax  of  (15,000  upon  the 
taxable  property  of  the  inhabitants  of  the  Town 
to  aid  in  the  construction  of  said  railroad,  pro* 
vided  Watseka,  a  dty  in  the  County  of  Iro 
quois,  situated  in  or  near  the  south  line  of  said 
Town,  should  be  made  a  point  in  said  road;  that 
it  appeared,  on  counting  the  votes,  that  8^ 
were  m  favor  of  and  68  were  against  such  tax, 
and  that  thereupon  the  proposition  was  duly 
declared  carried,  the  proceedings  relating  to  the 
meeting  and  vote  duly  attested  by  the  town 
clerk  and  the  moderator  of  the  meeting,  and  by 
said  clerk  dulv  recorded  in  the  town  records. 

The  bill  further  avers  that  the  railroad  com- 
pany accepted  this  yote  and  appropriation  of  the 
Township,  and,  relying  upon  sucn  vote  and  the 
good  faith  of  said  Town,  accepted  the  condition 
of  the  appropriation,  and  constructed  and  coih- 
pleted  its  track  through  said  Town;  that  on  the 
10th  day  of  February.  1871,  the  board  of  town 
auditors  adopted  a  resolution,  of  which  the  fol- 
lowing is  a  copy: 

"  Whereas  the  Township  of  Middleport  did, 
on  the  8th  day  of  June,  1867,  vote  aid  to  th« 
Chicago,  Danyille  &  Vincennes  Railroad  Com- 
pany to  the  amount  of  fifteen  thousand  dollars, 
and  it  appearing  that  said  Township  is  imable 
to  penr  such  amount  in  money: 

*•  Therefore  resolved  by  the  board  of  auditors 
of  said  Township  that  bonds  issue  to  said  Chi- 
cago, Danville  &  Vincennes  Railroad  Company 
to  the  amount  of  fifteen  thousand  dollars, 
together  with  a  sufficient  amount  to  cover  the 
discount  necessary  on  said  bonds  in  negotiating 
the  same,  to  wit,  one  thousand  five  hundred 
doUars,  said  bonds  to  be  dated  February  20,  A. 
D.  1871,  and  to  bear  interest  at  the  rate  of  10 
per  cent  from  date  per  annum." 

In  pursuance  of  this  resolution  it  Is  alleged 
that,  on  the  24th  day  of  March,  1871,  the  su- 
pervisor and  town  clerk  of  Middleport  executed 
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the  fifteen  bonds  which  are  the  subject  of  this 
suit;  that  "  the  said  bonds  were  numbered  one 
to  fifteen,  inclusive,  and  were  delivered  to  the 
said  railroad  company,  upon  the  fulfillment  of 
the  coLditions  of  said  vote,  in  payment  of  ninety 
cents  on  the  dollar  of  the  appropriation  made 
to  said  companv  by  said  vote,  both  panics 
believing  that  said  bonds  were  fully  authorized 
hj  l^  and  were  lesal,  valid,  and  binding  on 
said  Town,  and  also  believing  them  co  be  legal 
evidences  of  the  debt  in  favor  of  said  company 
InciuTed  by  said  Town  in  voting  said  appro- 
priation." 

It  is  then  alleged  that,  on  or  about  the  26th 
day  of  June,  1876,  the  Town  of  Middleport, 
[537]  which  up  to  that  time  had  paid  the  interest  upon 
the  bonds,  filed  a  bill  In  equity  in  the  Circuit 
Court  for  the  County  of  Iroquois  against  the 
complainant  corporation  as  the  holder  of  said 
bonds,  and  certain otiier  persons,  "alleging,  in 
substance,  the  making  and  issuing  of  aaid 
bonds,  as  herein  stated,  that  the  same  were  de- 
livered to  your  orator,  that  your  orator  was  the 
holder  thereof,  and  that  the  same  were  made 
and  issued  without  authority  of  law  and  were 
invalid,  and  praying  the  court  so  to  decree  and 
to  enjoin  your  orator  from  collecting  the  same, 
and  for  other  relief,  as  by  the  record  in  the 
cause,  upon  reference  thereto,  will  fuUy  ap- 
pear." 

It  is  averred  that  the  circuit  court  dismissed 
the  bill,  but  that  upon  appeal  to  the  Supreme 
Court  of  Illinois  the  decree  dismissing  it  was 
reversed,  tliat  court  holding  that  these  bonds 
were  void  as  issued  without  authority  of  law; 
and  the  case  was  remanded  to  said  circuit  court 
for  further  proceedings;  whereupon,  it  passed 
a  decree  in  conformity  with  the  opinion  of  said 
supreme  court,  adjudging  the  bonds  void,  and 
enioined  their  collection. 

The  bUl  then  charges  that  said  supreme  court, 
while  holding  the  bonds  to  be  void,  did  not 
deny,  but  impliedly  admitted,  the  validity  oT 
the  appropriation  by  the  Town,  and  insists  that 
by  the  issue  and  delivery  of  said  bonds  to  tiie 
railroad  company,  and  their  sale  by  that  com- 
pany to  the  present  complainant,  it  is  thereby 
subrogated  to  the  rights  of  action  which  that 
company  would  have  on  the  contract  evidenced 
by  the  vote  of  the  Town,  and  the  acceptance 
and  fulfillment  of  the  contract  by  the  railroad 
company.  It  is  also  alleged  that  no  part  of  the 
principal  sum  named  in  the  bonds,  or  any  part 
of  saia  appropriation,  has  ever  been  paid,  but 
that,  on  tne  contraiy,  the  Town  of  Middleport 
denies  all  liabililr  therefor;  that  ever  dnce  the 
purchase  of  said  bonds  the  complainant  has 
continued  to  hold,  and  now  holds,  the  same, 
and  has  been  and  now  is  the  holder  of  all  rights 
which  the  railroad  company  or  its  assigns  bad 
against  said  Town  by  reason  of  the  premises. 

A  decree  is  then  prayed  for  that  the  Town 
of  Middleport  shall  pay  to  complainant  the 
amount  found  due,  and  shall  without  delay 
[538]  levy  and  collect  all  taxes  necessary  for  sucn 
payment;  also,  that  the  court  will  enforce  the 
rights  of  complainant  by  writs  of  mandamus, 
and  such  other  and  further  orders  and  decrees 
according  to  the  course  of  equity  as  shall  be 
necessary  and  proper;  and  also  prays  that  W. 
H.  Leyford,  in  whose  hands  as  receiver  the 
Chici^,  DanviUe  &  Vincennes  Railroad  Com- 
pany has  been  placed  by  the  court,  it  being  in- 
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solvent,  may  be  made  a  party  defendant  thereto. 

In  the  argument  of  the  demuner  before  the 
drcuit  court  several  oblecUons  to  the  bill  wen 
taken.  The  defendant  in  error,  however,  relies 
here  upon  three  principal  grounds  of  defense:  i 
first,  it  denies  the  right  of  subrogation,  upon 
which  rests  the  whole  case  of  the  complainant; 
second,  it  relies  upon  the  Statute  of  Limitationi 
of  five  years;  and  third,  it  asserts  that  the  former 
decree  in  the  state  court  is  a  bar  to  the  action 
here. 

The  circuit  court  held  that  the  Statute  d 
Limitations  was  a  t)ar  to  the  present  suit,  and 
dismissed  the  bill  on  that  ground. 

But  we  regard  the  primary  question,  whether 
the  complainant  is  entitled  to  be  substituted  to 
the  rights  of  the  railroad  company  after  buyii^ 
the  bonds  of  the  Township,  a  much  more  im- 
portant question,  and  are  unanimoustyof  opin- 
ion that  the  transaction  does  not  authorize  such 
sabrogation. 

The  bonds  in  question  in  this  suit  were  de- 
hvered  by  the  agents  of  the  Town  of  Middle- 
port  to  the  railroad  company,  and  by  that 
company  sold  in  open  market  as  negotiate  in- 
struments to  the  complainant  in  this  action. 
There  was  no  indorsement,  nor  is  tbere  any 
allegation  in  the  bill  that  there  was  any  express 
agreement  that  the  sale  of  these  bonds  carried 
with  them  any  obligation  which  the  company 
might  have  had  to  enforce  the  appropriation 
voted  by  the  Town.  Notwithstanding  the 
averment  in  the  bill  that  the  intent  of  comfdain- 
ant  in  purchadng  said  bonds,  and  paying  iir 
money  therefor,  was  to  acquire  such  rfghts  ot 
subrogation,  it  cannot  be  received  as  any  suf- 
ficient allegation  that  there  wasa  ^ilid  contract 
to  that  effect.  On  the  contrary,  the  bill  fairly 
presents  the  idea  that  by  reason  of  the  fa6ts  of 
the  sale  the  complainant  was  in  equity  subro- 
gated to  said  rights,  and  entitled  to  enforoe  the 
same  against  the  Town  of  Middleport 

The  argument  of  the  learned  coimsel  in  the 
case  is  tuised  entirely  upon  the  rig^t  of  the 
complainant  to  be  subrogated  to  the  rights  of 
the  railroad  company  by  imtue  of  the  principles 
of  equity  and  justice.  He  does  not  set  up  any 
claim  of  an  express  contract  for  such  sabrogm- 
lion.    He  says: 

"  The  equity  alleged  in  the  plaintifiTa  MD  ia, 
as  I  have  said,  the  equity  of  subrogation.  Be- 
fore proceeding  to  call  the  attention  of  the  ooort 
to  the  facts  from  which  this  equity  aiiaQB,  it 
may  be  useful  to  advert  to  the  instmnoes  in 
which  the  right  of  subrogation  exists,  and  to 
theprinciples  on  which  it  rests." 

He  founds  his  argument  entirely  upon  the 
proposition  that  when  the  complainant  par- 
chased  these  bonds  he  thereby  paid  the  d^bt  of 
the  Town  of  Middleport  to  the  railroad  com- 
pany, as  voted  by  it,  and  that  because  it  paid 
this  money  to  that  company  on  bonds  which 
are  void,  it  should  be  subro^ted  to  the  right 
of  the  company  against  the  Town. 

The  authorities  on  which  he  relies  are  all 
cases  in  which  the  party  subrogated  has  actoall y 
paid  a  debt  of  one  pEirty  due  to  another,  and 
claims  the  right  to  any  security  which  the  Pityee 
in  that  transaction  had  against  the  orij^mal 
debtor.  But  there  is  no  payment  in  the  case 
before  us  of  any  debt  of  the  Town.  The  pur- 
pose of  the  purchase,  as  well  as  the  sale  of  these 
bonds,  and  what  the  parties  supposed  they  had 
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effected  by  it,  wai  not  the  payment  of  tbut  debt, 
but  the  sale  and  tranif er  A  a  debt  of  the  Town 
from  one  party  to  another,  which  debt  was  evi- 
denced by  the  bonds  that  were  thus  transferred. 
Neither  par^  had  any  idea  of  eztinguishine 
by  this  transaction  the  debt  of  the  Town.  It 
was  very  dear  that  it  was  a  debt  yet  to  be  paid, 
and  the  discount  and  interest  on  the  bonds  was 
the  consideration  which  induced  the  complain- 
ant to  buy  them. 

The  lan^aee  of  this  court  in  Oti$  v.  OuUum^ 
92  U.  S.  447  [28: 496]  is  very  apt,  and  expresses 
preciselywhatwasdoneinthlBcase.  In  that  case 
Otis  &  Company  were  the  purchasers  of  bonds 
of  the  City  of  Topeka  from  the  First  National 
Bank  of  that  place.  These  bonds  were  after- 
wards held  by  this  court  to  be  void  for  want  of 
authority,  just  as  in  the  case  before  us.  A  suit 
was  brouebt  against  the  bank,  which  had  failed 
and  was  m  the  hands  of  a  receiver,  to  recover 
back  the  money  paid  to  it  for  the  bonds.  After 
referring  to  the  de^ion  of  Lambert  v.  Heath, 
15  Mees.  &  W.  486,  this  court  said: 
[540]  "  Here,  also,  the  plaintiffs  in  error  got  exactly 
what  they  intended  to  buy,  and  did  buy.  They 
look  no  guaranty.  They  are  seeking  to  recover, 
as  it  were,  upon  one,  while  none  ensts.  They 
are  not  clothed  with  the  rights  which  such  a 
stipulation  would  have  given  them.  Not  hav- 
ing taken  it,  they  cannot  have  the  benefit  of  it 
The  bank  cannot  be  charged  with  a  liability 
which  H  did  not  assume.  Such  securities 
throng  the.  channels  of  commerce,  which  thev 
are  made  to  seek,  and  where  they  find  their 
market.  Theypaias  from  hand  to  hand  like 
bank  notes.  The  seller  is  liable  ex  delicto  for 
bad  faith;  and  esc  contractu  there  Ib  an  implied 
warranty  on  his  part  that  they  belong  to  him, 
and  that  they  are  not  forgeries.  Where  there 
is  no  express  stipulaUon,  there  is  no  liability 
beyond  this.  If  the  buyer  desires  special  pro- 
tection, he  must  take  a  guaranty.  He  can  dic- 
tate its  terms,  and  refuse  to  buy  unless  it  be 
given.  If  not  taken,  he  cannot  occupy  the 
vantage  ground  upon  which  it  would  have 
placea  him." 

Nor  can  this  case  be  sustained  upon  the  prin- 
ciple laid  down  in  this  court  in  Louieiana  City 
V.  Wood,  102  U.  8.  294  [26: 168].  That  was  a 
case  in  which  the  City  of  Louisiana,  having  a 
right  by  its  charter  to  borrow  money,  had 
i«rued  bonds  and  placed  them  on  the  market 
for  that  purpose.  These  bonds  were  negotiated 
by  the  agents  of  the  city,  and  the  money  re- 
ceived for  their  sale  went  directly  into  its  treas- 
ury. It  was  afterwards  held  that  they  were 
invalid  for  want  of  being  registered.  After- 
wards the  parties  who  had  bought  these  bonds 
brought  suit  against  the  city  for  the  sum  they 
liiid  paid,  on  the  ground  that  the  city  bad  re- 
ceived their  money  without  any  consideradon, 
aud  was  bound  ex  aquo  el  bono  to  pay  it  back. 
The  court  said: 

"  The  onlv  contract  actually  entered  into  Is 
i  the  one  the  law  implies  from  what  was  done, 

to  wit,  that  the  city  would,  on  demand,  return 
tbe  money  paid  to  it  by  mistake,  and,  as  the 
money  was  got  under  a  form  of  obUgation 
which  was  apparently  good,  that  interest  should 
be  paid  at  the  legal  rate  from  the  time  the  ob- 
[547]      lijption  was  denied." 

In  the  present  case  there  was  no  borrowing 
of  money.   There  was  nothing  which  pretended 
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to  take  that  form.  No  money  of  the  complain* 
ants  ever  went  into  the  treasury  of  the  Town 
of  Middleport;  that  municipality  never  received 
any  money  in  that  transaction.  It  did  not  sell 
the  bonds,  either  to  complainant  or  anybody 
else.  It  simply  delivered  bonds,  which  it  hao 
no  authority  to  issue,  to  tbe  railroad  company^ 
and  that  coiporation  accepted  them  in  satisfao- 
tion  of  tbe  donation  by  way  of  taxation  which 
had  been  voted  in  aid  of  the  construction  of  its 
road. 

The  whole  transaction  of  tbe  execution  and 
delivery  of  these  bonds  was  utterly  void,  be- 
cause there  was  no  authority  in  tbe  Town  to 
borrow  money  or  to  execute  tlonds  for  tbe  pay- 
ment of  tbe  sum  voted  to  the  railroad  company. 
They  conferred  no  right  upon  anybody,  and 
of  course  the  transaction  by  which  they  were 
passed  by  that  company  to  complainant  could 
create  no  obligation,  legal  or  implied,  on  the 
part  of  Uie  Town  to  pay  that  sum  to  any  holder 
of  these  bonds. 

Litehfield  v.  BaUou,  114  U.  8.  190  [29: 182], 
sustains  this  view  of  the  subject.  That  Town 
had  issued  bonds  for  the  purpose  of  aiding  in 
tbe  construction  of  a  system  of  waterworks. 
In  that  case,  as  in  Louisiana  Oity  v.  Wood,  the 
bonds  were  so  far  in  excess  of  the  authority  of 
the  town  to  create  a  debt  that  they  were  held 
by  this  court  to  be  void  in  the  case  of  Bvxihanan 
V.  Litehfield,  102  U.  8. 278  [26: 1881.  After  this 
decision,  Ballou,  another  holder  of  the  bonds, 
brought  a  suit  in  equity,  upon  tbe  ground  that, 
thoiigh  the  bonds  were  void,  the  Town  was 
liable  to  him  for  tbe  money  which  be  had  paid 
in  their  purchase.  This  court  held  that  there 
was  no  equity  in  the  bill  on  the  ground  that, 
if  the  plaintiff  had  anv  right  of  action  against 
the  city  for  money  had.  and  received,  it  was  ao 
action  at  law,  and  equity  had  no  jurisdiction. 
It  was  also  attempted  in  that  case  to  establish 
the  proposition  that,  tbe  money  of  tbe  plaintiffs 
having  been  used  in  the  construction  of  the 
waterworks,  there  was  an  equitable  lien  in  favor 
of  the  plaintiffs  on  those  works,  for  the  sum  ad- 
vanced.   This  was  also  denied  by  tbe  courL 

One  of  the  principles  lying  at  the  foundation 
of  subrogation  in  equity,  in  addition  to  tbe  one 
already  stated,  that  the  person  seeking  this  sub- 
rogation must  have  paid  tbe  debt,  is  that  be 
must  have  done  this  under  some  necessity,  to 
save  himself  from  loss  which  might  arise  or 
accrue  to  him  by  the  enforcement  of  the  debt 
in  the  bands  of  the  original  creditor;  that,  be- 
ing forced  under  such  circumstances  to  pay  off 
the  debt  of  a  creditor  who  bad  some  superior 
lien  or  right  to  bis  own,  he  could,  for  that  rea- 
son, be  subrogated  to  such  rights  as  tbe  cred- 
itor, whose  debt  he  bad  paid,  bad  against  the 
original  debtor.  As  we  have  already  said,  tbe 
plaintiff  in  this  case  paid  no  debt.  It  bought 
certain  bonds  of  the  railroad  company  at  such 
discount  as  was  agreed  upon  between  the  par- 
ties,  and  took  them  for  tbe  money  agreed  to  be 
paid  therefor. 

But  even  if  the  case  here  could  be  supposed 
to  come  within  the  rule  which  requires  tbe  pay* 
ment  of  a  debt  in  order  that  a  party  mav  be 
subro^ted  to  the  rights  of  the  person  to  wnom 
the  debt  was  paid,  tbe  payment  in  this  case 
was  a  voluntary  interference  of  the  ^tna  Com- 
panv  in  the  transaction.  It  had  no  claim 
against  the  Town  of  Middleport    It  had  no  in- 
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terest  at  hazard  which  required  it  to  pay  this 
deht  If  it  bad  stood  off  and  let  the  railroad 
company  and  the  Town  work  out  their  own 
relations  to  each  other  it  could  have  suffered 
DO  harm  and  no  loss.  There  was  no  obliga- 
tion on  account  of  which,  or  reason  why,  uie 
complainant  should  have  connected  itself  in 
any  way  with  this  transaction,  or  have  paid 
this  money,  except  the  ordinary  desire  to  make 
a  profit  in  the  purchase  of  l)onds.  The  fact 
Uiat  the  bonds  were  void,  whatever  right  it 
may  have  given  against  the  railroad  company, 
gave  it  no  right  to  proceed  iipon  another  con- 
tract and  anouier  obUgation  of  the  Town  to  the 
railroad  company. 

These  propositions  are  verv  dearlv  stated  in 
a  useful  monograph  on  the  Laws  of  Subroga- 
tion, by  Henry  N.  Sheldon,  and  are  well  estab- 
lished by  the  authorities  which  he  cites.  The 
doctrine  of  subrogation  is  derived  from  the 
civil  law,  and  "  It  is  said  to  be  a  legal  fiction. 
by  force  of  wliich  an  obligation  extinguished 
by  a  payment  made  by  a  third  person  is  treat- 
ed as  sti  11  subsisting  for  the  benefit  of  this  third 
person,  so  that  by  means  of  it  one  creditor 
is  substituted  to  the  rights,  remedies,  and  secu- 
rities of  another.  *  *  *  It  takes  place  for  Uie 
benefit  of  a  person  who,  being  himself  a  cred- 
[549]  itor,  pays  another  creditor  v^ose  debt  is  pre- 
feried  to  his  by  reason  of  privileges  or  mort- 
gages, being  obliged  to  make  the  payment, 
either  as  standing  In  the  situation  of  a  surety, 
or  Uiat  he  may  remove  a  prior  incumbrance 
from  the  property  on  which  he  relies  to  secure 
his  payment.  Subrogation,  as  a  matter  of 
right,  independently  of  agreement,  takes  place 
only  for  the  benefit  of  insurers;  or  of  one  who, 
being  himself  a  creditor,  has  satisfied  the  lien 
of  a  prior  creditor;  or  for  the  benefit  of  a  pur- 
chaser who  has  extinguished  an  incumbrance 
upon  the  estate  which  he  has  purchased;  or  of 
a  co-obligor  or  surety  who  has  paid  the  debt 
which  ought,  in  whole  or  in  part,  to  have  been 
met  by  another."  Sheldon,  Subrogation,  §§  2, 8. 

In  section  240  it  is  said:  "  The  doctrine  of 
sul^rogation  is  not  applied  for  the  mere  stranger 
or  volunteer,  who  hais  paid  the  debt  of  another, 
without  any  assignment  or  agreement  for  sub- 
rogation, without  being  under  any  legal  obliga- 
tion to  make  the  payment,  and  without  being 
compelled  to  do  so  for  the  preservation  of  any 
rights  or  property  of  his  own."  fS 

This  is  sustained  by  a  reference  to  the  cases 
of  87iinn  v.  Bvdd,  14  N.  J.  Eq.  234;  Sanfard 
▼.  McLean,  8  Paige,  117;  Hoover  v.  Epler,  52 
Pa.  522. 

In  Oadsden  v.  Brown,  Speer's  Eg.  (S.  C.)  87, 
41,  ChanceUor  Johnson  says:  '^Tbe  doctrine 
of  subrogation  is  a  pure  unmixed  equity,  hav- 
ing its  foundation  in  the  principles  of  natural 
justice,  and  from  its  very  nature  could  never 
have  been  intended  for  the  relief  of  those  who 
were  in  any  condition  in  which  they  were  at 
liberty  to  elect  whether  they  would  or  would 
not  be  bound;  and,  so  far  as  I  have  been  able 
to  learn  its  history,  it  has  never  been  so  applied. 
If  one  with  a  perfect  knowledge  of  the  facts 
will  part  with  his  money,  or  bind  himself  by 
bis  contract  in  a  sufi^cient  consideration,  any 
rule  of  law  which  would  restore  him  his  mon- 
ey or  absolve  him  from  his  contract  would 
subvert  the  rules  of  social  order.  It  has  been 
directed  in  its  application  exclusively  to  the  re- 
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lief  of  those  that  were  already  bound  wbo 
could  not  but  choose  to  abide  the  penalty." 

This  is  perhaps  as  clear  a  statement  of  toe  doc- 
trine on  this  subject  as  is  to  be  found  anywhere. 

Ohancdlor  Walworth,  in  the  case  of  Sanford 
V.  McLean,  8  Paige,  122,  said:  "  It  is  only  in  \^ 
cases  where  the  pmon  advancing  money  to 
pay  the  debt  of  a  third  party  stands  in  tbs  tit- 
uation  of  a  surety,  or  is  compeUed  to  pay  it  to 
protect  his  own  rights,  that  a  court  of  equity 
substitutes  him  in  ue  place  of  the  creditor,  as 
a  matter  of  course,  without  any  afireonent  to 
that  effect.  In  otiier  cases  the  demand  of  t 
creditor,  which  is  paid  with  the  money  of  a 
third  person,  and  without  any  agreement  that 
the  security  shall  be  assignea  or  kept  on  foot 
for  the  bcaiefit  of  such  uiird  i>er8on,  k  abao- 
lutely  extinguished." 

In  MetM&i  d  IaUU  Boek  BaOroad  Oompanjf 
V.  Dote,  120  U.  8.  287  [80:  685],  this  court  said: 
"  The  right  of  subrogadon  is  not  founded  on 
contract.  It  is  a  creation  of  equity;  it  is  en- 
forced solely  for  the  purpose  of  accomplishing 
the  ends  of  substantia]  justice,  and  is  inde- 
pendent of  any  contractual  rdationa  between 
the  parties." 

In  the  case  of  Shinn  ▼.  Budd,  14  K.  J.  Eq. 
284,  the  New  Jersey  Chancellor  said: 

'*  Subrogation  as  a  matter  of  right,  aa  it  ex- 
ists in  the  civU  law,  from  which  the  term  has 
been  borrowed  and  adopted  in  our  own,  is 
never  applied  in  aid  of  a  mere  volunteer.    Le- 
eal  sut^tution  into  the  rights  of  a  creditor, 
for  the  benefit  of  a  third  person,  takes  place 
only  for  his  benefit  wbo,  being  himself  a  cred- 
itor, satisfies  the  Uen  of  a  prior  creditor,  or  for 
the  benefit  of  a  purchaser  who  extinroishes 
the  incumbrances  upon  his  estate,  or  <v  a  oo- 
obligor  or  surety  who  discharges  the  debt,  or 
of  an  heir  who  pays  the  debts  of  the  succes- 
sion.   Code  Napoleon,  book  8,  tit  8,  art.  1251; 
Civil  Code  of  Louisiana,  art.  2157;  1  Potbier, 
Oblig.  part  3,  chap.  1,  art  6,  §  2.    •  We  are 
ignorant,*  say  the  supreme  Court  of  Louisiana, 
'  of  any  law  which  gives  to  the  party  wbo  fur- 
nishes money  for  the  payment  of  a  debt  the 
rights  of  the  creditor  who  is  thus  paid.    The 
legal  claim  alone  belongs  not  to  all  wbo  pay  a 
debt,  but  only  to  him  who,  being  bound  for  it, 
discharges  it'    IfbUe  v.  Crediton,  7  Mart  N. 
S.  602;  Ourtii  v.  Kitchen,  8  Mart  O.  S.  706: 
Cox  V.  Baldwin,  1  La.  401.    Tbe  priiu^de  of 
legal  substitution,  as  adopted  and  appned  in 
our  svstem  of  eouit^,  has,  it  is  believed,  been 
riddfy  restrained  within  these  limita.** 

The  cases  here  referred  to  as  having  been  de- 
cided in  the  Supreme  Court  of  Louisiana  are 
especially  applicable,  as  the  Code  of  that  State 
is  in  the  main  founded  on  the  civil  law  from 
which  this  right  of  subrogation  has  been  adopt- 
ed bv  the  chancery  courts  of  this  country. 
The  latest  case  upon  this  subject  is  one  from 
the  appellate  court  of  the  State  of  IQinoia,  Swp- 
piger  v.  Oarreis,  20  Bradw.  625— the  substance 
of  which  is  thus  stated  in  the  syllabus: 

"  Subrogation  in  equity  is  confined  to  Qie  re- 
lation of  principal  and  surety  and  guarantors, 
to  cases  where  a  person  to  protect  bis  own 
junior  lien  is  compelled  to  remove  one  wbich 
Is  superior,  and  to  cases  of  insurance.  •  ♦  • 
Anyone  who  is  under  no  legal  obligatkm  or 
liability  to  pay  the  debt  is  a  stranger,  and,  if 
he  pays  the  debt,  a  mere  volunteer. 
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Ho  eue  lo  the  contraiy  hat  been  shown  by 
-Oe  nmrdies  of  plaintiff  in  error,  nor  have  wc 
toen  aUe  to  find  anything  coDtrayenin^  these 
ffindplea  in  oar  own  inyestigation  of  the  sub- 
jact.  Tliey  are  oondosive  a^dost  the  claim  of 
Ihe  eonplainant  here,  who  in  this  instance  is  a 
mm  fotuntaer,  who  paid  nobody's  debt,  who 
boogbt  negotiable  bondi  in  open  market  with- 
out •DTbody's  indorsement,  and  as  a  matter 
cT  boBDen.  The  complainant  Company  has, 
(fceicfore,  no  right  to  the  subrogation  which  it 
«is  op  fai  the  present  action. 

Witiioat  ocmsidering  the  other  questions, 
irUeh  is  unneccasaiy,  tkedeereeiif  tha  Oireuit 
Cmriit  ^firmed. 

These  principles  require  also  the  affirmance 
•ef  \ht  decrees  in  the  cases  of  the  same  appel- 
Int  sninst  the  Town  of  Belmont,  No,  IISS, 
mA,  the  TVwii  qf  MOford,  No.  11S6;  and  it  i$ 
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Hew  JffMT  Act  of  Marob  St,  1889,  author* 
veraDce  of  lands  under  water.  Is  not 
Dder  the  State  Oonstitutlon,  on  the 
title  thereof  does  not  sufflolcntly 


AhS*  tfccan^jTtfft  of  the  Act  and  that  the  subject 
■oSilfBsiB:  tt  has, and  profenes  to  have,  but  a 

Aot  of  IMS  applies  to  and  emt>rao(«  the 
la  oouirotersy  In  this  action. 

the  riparian  laws  of  New  Jersejt  the 

falfb  water  mark,  oonstltutlnff  the 

tNnerged  lands  of  the  navlffable  wa- 

were  the  property  of  the  State  as 


and  Interest  of  the  State  In  th< 
the  state  hiws.  Is  a  dlttlnct  and 

to  be  dealt  with  and  disposed  of  In 

_  wtih  the  terms  of  the  statutes,  either 

and  eooveraoce  to  the  riparian  owner 

,  or.  In  case  of  his  or  their 

the  State  its  grants  on  the 

.  then  to  a  stranfer,  who,  suooeedlns 

tide,  would  have  no  relation  to  the 

;  except  that  of  a  oonunon 


the  New  Jersej  fsnts  Is  not 

bat  In  a  new  subjeot  divided 

_  or  riparian  property  by  a  fixed 

t»oands[rT.   Such  grants  are  of  the 

and  not  of  a  mere  franchise  or 
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a.  Under  Uiese  grants  the  land  oooyeyed  Is  held 
by  the  grantees  on  the  same  terms  on  which  all 
other  lands  are  held  by  private  persons  under  abso- 
lute titles :  and  every  previous  right  of  the  State  of 
Now  Jersey  therein,  whether  proprietary  or  sover- 
cigD,  i8  transferred  or  extinguished,  except  such 
sovereign  right  as  the  State  may  lawfully  exerciss 
over  alTother  private  property. 

7.  The  grants  from  the  State  of  New  Jersey,  un* 
der  which  the  defendants  claim,  respectively,  are  a 
complete  bar  to  the  recovery  sought  against  them 
in  tbese  suits. 

8.  Under  these  grants  they  have  and  hold  the 
rightful  and  exclusive  possession  of  the  premises 
in  controversy  against  the  adverse  claim  of  the 
plaintiff  to  any  easement  or  right  of  way  upon  and 
over  them,  by  virtue  of  the  original  dedication  of 
the  streets  to  high  water  mark  on  the  Loss  map. 

[Noa.  170,  171, 172, 178,  174, 176.] 
Arguod  FA.  8,  9, 1888,  Doeidod  Fob.  $0,  1888. 

r^  ERROR  to  the  Circuit  Court  of  the  United 
Btates  for  the  District  of  New  Jersey,  to  re- 
view jud^^eots  for  defendant,  in  an  action  of 
ejectment,  in  each  of  the  above  causes.  Af- 
firmed. 

Statement  by  Mr.  Justice  Mmiihmwm  t 

These  are  six  actions  of  ^ectment  brought 
by  the  Mayor  and  Common  Council  of  the  City 
of  Hoboken  originally  in  the  Supreme  Court 
of  New  Jersey,  and  removed  into  the  Circuit 
Court  of  the  United  States  for  that  district  bv 
the  several  defendants,  on  the  ground  of  citi- 
zenship or  alienage.  In  that  court  they  were 
tried  as  one  case,  the  intervention  of  a  jury 
having  been  duly  waived  in  writing  by  the  par- 
ties. Judgment  was  rendered  in  them  several- 
ly for  the  defendants,  to  reverse  which  these 
writs  of  error  have  been  sued  out. 

The  general  nature  of  the  controversy  is  ac- 
curately stated  by  «Aii^  Nixon,  who  tried  the 
causes,  rin  his  opinion,  as  follows,  16  Fed.  Rep. 
816: 

"The  claim  of  the  plaintiff  is  for  an  ease- 
ment, and  is  based  upon  the  dedication  of  cer- 
tain streets,  in  the  year  1804,  by  Col.  John  Ste- 
vens, who  was  then  the  owner  of  between  500 
and  600  acres  of  land  on  the  western  shore  of 
the  Hudson  River,  where  the  City  of  Hoboken 
now  stands,  and  who  made  'a  plan  of  the  new 
City  of  Hoboken,  in  the  County  of  Bergen/ 
and  caused  the  same  to  be  filed  in  the  clerk's 
office  of  said  county  in  the  month  of  April, 
1805.  This  plan,  on  the  map  known  as  the  Loss 
map,  exhibito  a  number  of  streeta  running 
north  and  south,  and  a  still  larger  number  run- 
ning east  and  west,  all  of  the  latter,  except  one, 
apparently  terminating  on  the  river  front  at 
their  eastern  end,  and  one  of  the  former  hav- 
ing a  like  terminus  on  the  south.  Since  that 
date,  and  by  legislative  authority,  the  river  bed 
below  the  ancient  high  water  mark  has  been 
filled  in  for  a  long  distance  to  the  east  and 
south  of  the  land  included  in  the  Loss  map, 
rendering  the  navigable  water  inaccessible  from 
the  streeta  as  therein  laid  out  and  dedicated. 
This  controversy  has  reference  to  extending 
one  of  these  streeta,  not  named  on  the  map. 
but  now  called  River  Street,  to  the  south,  and 
four  others,  to  wit,  Newark  Street,  designated 
on  the  map  the  Philadelphta  post  road,  and 
First,  Second  and  Third  Streeta,  to  the  east  un- 
til they  respectively  reach  the  navigable  water 
of  the  river.  The  dty  daima  the  right  of  ex- 
tension by  virtue  and  force  of  the  Stavens 
dedication.  The  defendanta  resist  it,  aMert- 
Ing  that  tha.titto  of  Col  Stevens  was  limit- 
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ed  to  high  water  mark  of  the  river  fai  1804;  that 
the  soil  below  he  high  water  mark,  as  it  then 
existed,  belonsed  to  the  State  of  New  Jersey, 
which  not  on^  has  never  acquiesced  in  any 
easement  over  the  land,  btit  by  various  enact- 
ments  has  conferred  upon  the  defendants  or 
their  grantors  an  absolute  title  inconsistent  with 
any  light  of  way  in  tlie  public  over  the  same." 

The  facts  in  all  the  cases  are  embraced  in  a 
aeries  of  findings  by  the  court  constituting  a 
single  statement,  as  follows: 

"1.  That  the  tract  of  land  on  which  the  City 
of  Hoboken  has  been  mainly  built  was  former- 
ly the  property  of  Col.  John  Stevens,  and 
oontained  originally  564  acres. 

"2.  That  in  the  year  1804  Col.  Stevens,  then 
being  the  owner  of  said  tract,  caused  to  be 
made  'a  plan  of  the  new  City  of  Hoboken,  in 
the  County  of  Bergen,'  known  as  Loss*  map, 
which  was  filed  in  the  clerk's  office  of  the 
Countyof  Bergen,  in  April,  1805. 

"8.  That  the  public  streets  laid  out  on  said 
map  running  east  and  west  extended  eastwardlv 
to  the  high  water  mark  of  Hudson  River  as  it 
then  existed. 

"4.  That  the  only  street  thereon  running 
north  and  south  which  concerns  the  present 
controversy  is  now  called  River  Street,  and  its 
southerly  terminus  on  the  map  was  at  the 
high  water  mark  of  said  river. 

' '5.  That  subsequent  to  the  filing  of  said  map 
CoL  Stevens  conveyed  several  lots  or  parcels  of 
the  land  shown  thereon  to  different  persons,and 
describing  the  lots  so  conveyed  by  reference  to 
the  map  and  the  streets  delineated  thereon,  and 
that  other  owners  deriving  title  from  or  under 
him  have  since  con  veved  lots  within  said  plan, 
describing  the  same  by  reference  to  the  map 
and  streets. 

"6.  That  at  the  timeof  thefiling  of  said  map 
In  the  clerk's  office  the  title  to  all  the  land 
fronting  the  said  Stevens  property  and  lying 
between  high  and  low  water  mark  of  the  west 
bank  of  the  Hudson  River  was  in  the  State  of 
New  Jersey. 

"7.  That  'Th**  Hoboken  Land  and  Improve- 
ment Compteoy'  ^^  incorporated  by  the  Legis- 
lature of  said  State  by  an  Act  entitled  'An  Act 
to  Incorporate  the  Hoboken  Land  and  Improve- 
ment Company/  approved  February  21, 1888; 
that  by  section  1  of  the  Act  they  were  author- 
ized to  hold  real  estate,  but  the  amount  held 
by  the  company  should  not  exceed  1000  acres 
at  any  time;  that  by  the  fourth  section  the  com- 
pany was  emppwered  to  purchase,  fill  up,  oc- 
cupy, possess,  and  enjov  all  land  covered  with 
water  fronting  and  adjoining  the  lands  that 
might  be  owned  by  them,  and  to  construct 
thereon  wharves,  piers  and  slips,  and  all  other 
structures  requisite  or  proper  for  commercial 
and  shipping  purposes,  provided  that  it  should 
not  be  lawful  for  the  company  to  fill  up  any 
such  land  covered  with  water,  nor  to  construct 
any  dock,  pier,  or  wharf  immediately  in  front 
of  the  lands  of  any  other  person  or  persons 
owning  down  to  the  water,  without  the  consent 
of  such  persons  first  had  in  writing. 

**8.  That  by  virtue  of  the  powers  and  privi- 
leges of  said  Act  of  incorporation  the  company 
purchased  all  the  land  ana  real  estate  described 
in  the  deed  of  conveyance  from  Edwin  A.  Ste- 
vens and  others,  bearing  date  May  6,  1889,  and 
duly  recorded  in  the  clerk's  office  of  the  County 
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of  Bergen,  in  liber  18  of  Deeds,  folio  105,  and  Ik 
which,  among  other  land,  is  included  the  tract 
of  564  acres  embraced  in  ibe  Loss  map,  and  for- 
merly the  property  of  Colonel  Stevens. 

"9.  That  at  the  time  of  said  transfer  by  Ed- 
win A.  Stevens  and  others  to  the  said  Hoboken 
Company  the  land  for  which  these  suits  were 
brought  by  the  City  of  Hoboken  was  under 
water,  and  since  the  date  of  said  conveyance 
has  been  filled  up,  occupie<1,  and  possessed  by 
atdd  company  or  Uieir  grantees,  and  that  all  of 
said  land  under  water  was  in  front  of  and  ad- 
joining the  real  estate  purchased  by  the  com- 
pany; that  since  the  time  of  said  purchase  the 
company,  or  their  crantees,  have  at  various 
times  reclaimed  t^  mnd  from  the  water,  and 
have  constructed  thereon  wharves,  harbors, 
piers  and  slips,  and  other  structures  requisite 
or  proper  for  commercial  purposes,  an'l  have 
been  m  the  exclusive  possession,  occupancy, 
and  enjoyment  of  the  same  from  the  tune  or 
such  recuimation. 

"10.  That  the  Cltv  of  Hoboken  was  incor^ 

5 orated  by  the  Legislature  of  the  itate  of  New 
ersey,  by  an  Act  approved  March  28,  1855, 
with  the  powers  and  privileges  therein  granted^  [4 
prout  the  same,  and  that  the  territorial  limits 
of  the  said  dty  embraced  all  the  lands  shown 
on  the  Loss  map,  and  also  a  large  tract  of  real 
estate  adjoining  the  same  on  the  west,  extend- 
ing to  the  west  line  of  the  lands  of  the  late  John 
O.  Costar,  deceased,  and  that  previous  to  said 
incorporation  its  territory  embraced  (a  portion 
of)  one  of  the  townships  of  the  Countyof  Hud- 
son. 

"11.  That  the  City  of  Hoboken  never  by  or^ 
dinance  recognized  KiverXStreet  south  of  'rbinl 
Street,  and  only  recognized  its  existenee  as  far 
south  as  Third  Street  by  the  Ordinance  of  Jan* 
uary  9,  1858;  that  Newark,  First  and  8eooo# 
Streets  were  never  recognized  by  ordinance  eas4 
of  Hudson  Street  prior  to  the  Ordinance  of  Oc- 
tober 5, 1875,  which  ordinance  provided  that 
said  streets  diould  extend  to  high  water  mark 
on  the  Hudson  River;  and  that  Third  Street 
was  never  recognized  east  of  River  Street  prior 
to  the  said  Ordinance  of  October  5, 1S75,  wbi<^ 
ordinance  also  provided  that  the  said  street 
should  extend  to  high  watermark  of  said  river. 

"12.  That  no  proceedings  have  been  takea 
by  the  city  to  condemn  the  lands  in  controversy, 
or  to  take  them  for  the  purposes  of  a  public 
street,  except  the  passage  of  the  Ordinsoioe  of 
1875  and  the  bringinfir  of  these  actions  of  e]ect^ 
ment.  claiming  the  dedication  of  the  lands  as  w 
public  street  under  the  Loss  map  of  1804. 

"18.  That  the  Hoboken  Land  and  ImproTe- 
ment  Company,  in  consideration  of  $68»583.S8. 
executed  a  deed  to  the  Camden  and  AmboT 
Railroad  Company,  dated  December  1,  185^ 
oonveving  a  tract  of  land  at  the  foot  or  easterly^ 
end  of  S<^nd  Street,  within  the  bouiidaries  of 
which  are  embraced  the  premises  that  the  plaint- 
ifif  seeks  to  recover  in  the  two  suits  a^i^nst  tbe 
Pennsylvania  Railroad  Company,  and  that  tbe 
Camden  and  Amboy  Railroad  Company  and  it» 
grantees  or  lessees  have  been  in  the  poeaession 
of  said  lands  since  said  conveyance. 

"14.  That  the  Legislature  of  the  State  o» 
New  Jersey,  by  a  law  approved  March  Si ,  1 809» 
authorized  the  united  railroad  companlea  of 
New  Jersey  to  reclaim  and  erect  whar^rea  and 
other  improvements  in  front  of  any  lands  tfa4 
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owned  by  fbem  or  held  in  troBt  for  tbera  on  any 
tide  waters  of  the  8tate»  and  when  so  reclaimed 
and  improved  to  have,  hold,  possesa,  and  enjoy 
the  same  as  the  owners  thereof,  subject  only' 
to  the  provisions  that  they  should  pay  for  such 
mnt  unto  the  treasury  of  the  State  the  sum  of 
$20,000  before  the  first  day  of  July  next  ensu- 
ing, and  should  also  file  in  the  office  of  the 
S^etary  of  the  State  a  map  and  description  of 
the  lands  under  wster  in  frout  of  the  iipland 
designated  in  said  Act;  that  the  sum  of  $dO«000 
was  paid  by  the  companies  within  the  time  lim- 
ited and  the  map  and  description  filed  as  re- 
quired.   Exhibit  D  9. 

"15.  That  an  Act  of  the  Legislature  of  New 
Jersey,  supplementary  to  the  Act  to  ascertain 
the  rv^hts  of  the  State  and  of  riparian  owners 
in  the  lands  lying  under  water,  approved  April 
11, 1864,  was  pnsiBed  on  the  Slst  of  March,  1800; 
that  by  a  proviso  to  the  third  section  of  the 
same  'AH  previous  grants  of  lands  under  water 
or  right  to  recldm  made  directly  by  legislative 
Act  or  grant  or  license  power  or  authority  so 
made  or  given  to  purchase,  fill  up,  occupy, 
possess,  and  enjoy  lands  covered  with  water 
fronting  or  adjoining  lands  owned  bv  the  cor- 
poration, grantee,  or  licensee  named  in  the  leg- 
ulative  Act  mentioned,  its,  his  or  their  repre- 
sentatives, grantees  or  assigns,'  are  excepted 
from  the  operation  of  said  supplement;  that  in 
tbe  fourth  section  of  said  Act  the  riparian  com- 
missionen  are  authorized,  for  the  consideration 
therein  mentioned,  to  execute  and  deliver  in 
the  name  of  the  State  of  New  Jersey,  to  all  per- 
sons coming  within  the  terms  of  said  proviso, 
a  paper  capable  of  bdng  acknowledged  and 
recorded,  conveying  and  confirming  to  them 
the  title  to  all  lands,  whether  then  underwater 
or  not,  which  were  held  by  previous  legislaUve 
grant  or  lease,  either  in  tlie  nands  of  the  gran- 
tees or  lessees  or  by  their  representativot  or  as- 
signs. 

"16.  That  under  the  provisions  of  said  Act 
the  State  of  New  Jersey  conveyed  to  tbe  Ho* 
boken  Land  and  Improvement  Company,  bv 
deed  dated  December  21, 1800,  for  tbe  consid- 
eration of  $86,600,  so  much  of  the  land  and 
premises  purchased  of  Edwin  A.  Stevens  and 
others  as  was  origiDally  below  the  high  water 
mark  of  tbe  river,  and  all  lands  imder  water  in 
front  of  tlie  same,  and  as  was  situate  between 
Second  and  Fourth  Streets,  if  extended,  and  in 
front  of  Third  Street,  if  extended,  to  the  ex- 
'  terior  bulkhead  and  pier  lines  established  by 
the  riparian  commissioners,  aud  embracing  the 
premises  claimed  in  the  several  suits  against 
tbe  Hamburg-American  Steam  Packet  Com- 
Mny  and  tbe  North  German  Lloyd  Steamship 
Company,  and  that  the  said  Company  and  its 
grantees  have  been  in  tbe  possession  of  said 
premises  since  the  date  of  said  conveyance. 

"17.  That  on  the  26th  of  September,  1866,  the 
Hoboken  Land  and  Improvement  Company 
and  Edwin  A.  Stevens  executed  a  conveyance 
to  the  New  York  Floating  Dry  Dock  Company 
for  certain  lots  and  tracts  of  land,  above  and 
under  water,  in  front  of  and  to  tbe  east  of  first 
Street,  and  the  northerly  half  of  Newark  Street, 
if  extended,  embracing  tbe  premises  claimed  in 
tbe  suits  a^nst  Adolpn  E.  Schmidt  and  others; 
that  the  said  the  New  York  Floating  Dry  Dock 
Company  transferred  the  same  to  Frederick 
Kuhne,  trustee  of  the  German  TransatUintic 
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Steam  NaviM^on  Company,  by  deed  dated 
August  81, 1872,  the  said  Kuhne,  on  the  same 
day,  executing  a  formal  declaration  of  trust  to 
the  said  company;  that  on  the  ninth  of  Novem* 
ber,  1872,  the  State  of  New  Jersey,  in  consid- 
eration of  $22,625,  granted  and  conveyed  to 
said  Kuhne,  trustee  as  aforesaid,  all  the  right 
and  title  of  said  State  in  and  to  the  land  and 
premises  described  in  tbe  above  recited  deed 
from  the  Hoboken  Land  and  Improvement 
Company  to  the  New  York  Floating  Dry  Dock 
Company,  and  that  the  same  has  been  in  tbe 
possession  of  the  said  respcctive^grantees  from 
the  date  of  tbe  respective  conveyances. 

•*18.  That  on  tbe  28d  of  April,  1872,  the  Ho- 
boken Land  and  Improvement  Company  made 
a  conveyance  to  the  North  German  Lloyd 
Steamship  Company  of  a  lot  of  land  situate  in 
front  of  and  to  tbe  east  of  Tliird  Street,  if  con- 
tinued to  tbe  Hudson  River,  and  embracing  tlie 
premises  cldmed  in  the  several  suits  against  the 
North  German  Lloyd  Steamship  Company  and 
tbe  Hamburg-American  Packet  Company,  and 
the  premises  nave  been  in  tbe  possession  of  said 
Company  and  its  lessees  since  tbe  date  of  said 
conveyance. 

"19.  That  River  Street,  as  shown  on  tbe  Loss 
map,  cannot  be  extended  to  reach  tbe  navigable 
waters  of  tbe  Hudson  River  without  crossing 
land  outside  of  that  shown  on  said  map  and 
without  crossing  land  which,  prior  to  April  28, 
1874,  belonged  to  tbe  State  of  New  Jersey,  and 
which  tbe  said  State,  by  deed  of  that  date,  leased 
in  perpetuity  to  the  Morris  and  Essex  Railroad 
Company.    See  Exhibit  D,  8." 

Upon  these  facts  tbe  circuit  court  founded 
its  conclusions  of  biw,  as  follows: 

"  1.  That  neither  Colonel  John  Stevens,  in 
1804,  nor  at  any  time  thereafter,  nor  his  grant- 
ees of  any  portion  of  the  land  delineated  on  the 
Loss  map,  had  power  to  dedicate  to  tbe  public 
use  as  a  highway  any  part  of  the  land  or  wa- 
ter adjoining  said  lands  and  lying  east  of  and 
below  high-water  mark  of  the  river  as  it  then 
existed,  and  that  said  land  under  water  be- 
longed to  tbe  State  of  New  Jersey,  and  could 
only  be  dedicated  or  subjected  to  an  easement 
by  the  State  and  its  grantees. 

"2.  That  tbe  charter  granted  by  the  State 
of  New  Jersey  to  tbe  Hoboken  Land  and  Im* 
provement  Company  was  a  contract  between 
the  State  and  the  corporators;  that  tbe  fourth 
section  expressly  authorized  the  corporation  to 
fill  up  all  lands  covered  with  water  fronting 
and  adjoining  tbe  lands  they  might  acquire, 
and  to  construct  tbereon  wharves,  harbors, 
piers  and  slips,  and  all  other  structures  requi- 
site or  proper  for  commercial  or  shipping  pur- 
poses, and  that  the  only  restriction  imposed 
upon  the  corporation  by  the  Act  was  tdat  it 
should  not  fill  up  or  build  any  dock,  pier  or 
wharf  upon  any  land  under  water  '  immediate- 
ly in  front  of  tbe  lands  of  any  other  person  or 
persons  owning  down  to  the  water; '  and  that 
neither  the  plaintiff  in  these  suits  nor  tbe  State 
of  New  Jersey  nor  tbe  public  was  '  another 
person  owning  down  to  the  water,'  within  tbe 
legal  meaning  and  intent  of  said  cbarter  or  con- 
tract. 

"8.  That  the  provisions  of  the  charter  of 
incorporation  of  the  plaintiff,  so  far  as  tbcy  are 
applicable  to  the  subject  of  the  pending  con- 
troversy, negative  the  plaintiff's  construction  of 
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iiA  powers  under  said  charter,  in  that  (1)  it 
withholds  from  the  corporate  authorities  any 
right  or  privilege  as  shore  or  riparian  owners; 

[665]  (2TwL;1e  it  vests  the  council  with  power  to 
take  any  lands  that  it  may  Judee  necessary  for 
the  opening  of  Third  Street,  it  requires  pa]^- 
ment  to  be  made  to  tho  owner  for  the  fair 
value  of  the  lands  so  taken  and  of  the  improve- 
ments thereon,  and  the  damage  done  to  any  dis- 
trict lot  or  parcel  or  tenement  by  taking  any 
part  of  it  for  such  purposes;  and  (8)  it  express- 
ly provides  that  nothing;  contained  in  the  char- 
ter shall  be  so.construed  as  to  interfere  with  or 
impair  the  vested  rights  and  privileges  of  any 
person  or  corporation  whatever,  except  as  to 
property  taken  for  public  use,  upon  compen- 
sation as  provided  for  in  the  Act. 

'•  4.  That  the  State  of  New  Jersey,  being  the 
absolute  owner  of  the  land  under  water  l^low 
high  water  mark,  which  was  the  limit  of  the 
Stevens  dedication  of  streets,  had  the  right  to 
fill  in  and  make  land  as  far  as  its  ownership 
extended:  that  the  soil  thus  acquired  and  re- 
deemed from  the  water  was  in  no  sense  allu- 
vion or  accretion,  which  became  the  property 
of  the  shore  owner,  but  remained  the  land  of 
the  State  or  its  grantees,  and  that  no  right  or 
authority  existed  in  the  shore  owner,  by  dedi- 
cating the  public  streets  to  the  limits  of  its  own- 
ership, to  charge  such  newly  made  land  with 
the  burden  of  an  easement  over  it 

*^  5.  That  as  to  the  two  several  suits  against 
the  Pennsylvania  Railroad  Company,  the  locus 
in  quo  is  embraced  within  the  descriptions  of 
,  the  deed  from  the  Hoboken  Land  and  Improve- 
ment Company  to  the  Camden  and  ionboy 
,  Railroad  Company,  dated  December  6, 1864, 
and  also  within  the  grant  of  the  State  to  l^e 
.  united  railroad  companies  of  New  Jersey  of 
the  date  of  March  81, 1869,  wherein  the  said 
companies  were  authorized,  for  the  considera- 
tion therein  expressed  and  afterwaids  paid, '  to 
reclaim  and  erect  wharves  and  other  improve- 
ments in  front  of  any  lands  owned  by  or  held 
in  trust  for  them,'  subject  to  no  restriction 
other  than  the  regulations  as  to  solid  filling  and 
pier  lines  before  recommended  by  the  riparian 
commissioners,  and  that  the  defendant,  who  is 
the  lessee  of  the  said  companies,  is  entitled  to 
hold  said  premises  against  the  claim  of  the 
plaintiff,  unless  compensation  be  first  made  for 
the  taking  thereof  according  to  law. 

"  6.  That  as  to  the  two  several  suits  against 
Adolph  E.  Schmidt  and  others  the  locus  tn  quo 

[666]  is  covered  by  the  description  of  the  deed  from 
the  Hoboken  Land  and  Improvement  Com- 
pany to  the  New  York  Floating  Dry  Dock 
Companv,  dated  August  81,  1872,  and  also 
withm  the  grant  from  the  State  by  its  commis- 
sioners, under  the  provisions  of  the  fourth  sec- 
tion of  the  supplement  to  the  Act  entitled  '  An 
Act  to  Ascertain  the  Rights  of  the  State  and  of 
the  Riparian  Owners, 'etc., to  Frederick  Kuhne, 
trustee,  etc.,  under  whom  the  defendants  hold 
by  mesne  conveyance,  and  that  they  are  en- 
titled to  retain  the  possef^sion  and  ownership  of 
said  premises  agamst  the  plaintiff  until  the 
same  is  condemned  and  payment  therefor  made 
according  to  law. 

"7.  That,  as  to  the  several  suits  against  the 
Hamburg- American  Steam  Packet  Company 
and  the  North  C^man  Lloyd  Steamship  Com- 
pany, the  locus  in  quo  is  within  the  grant  from 
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the  State  of  New  Jersey  to  the  Hoboken  Land) 
and  Improvement  Company  of  the  date  of 
December  21, 1860,  and  also  of  the  deed  of 
conveyance  from  the  Hoboken  Land  and  Im- 

Erovement  Comptmy  to  the  North  German, 
ilovd  Steamship  Company,  dated  April  28. 
1872,  and  that  the  said  defendants  are  entitled 
to  hold  the  said  premises  clear  and  discharged 
of  an^  right  or  claim  therein  or  thereto  by  said 
plaintiff. 

"  8.  That  none  of  the  land  and  premises 
claimed  by  tlie  plaintiff  in  either  of  the  said 
several  suits  are  subject  to  an  easement  in  con- 
sequence of  the  dedication  of  public  streets- 
made  by  Col.  John  Stevens  in  the  Loss  map  of 
1804. 

"  9.  That  the  several  defendants  in  the  sev* 
eral  suits  should  be  adjudged  not  guilty." 


Messrs.  James  F.  Minium  and  Tboi 
N.  MeCarterf  for  plaintiffs  in  error: 

The  marking  of  the  map,  and  the  sale  of  ]ot» 
with  reference  to  it,  was  a  dedication  of  the 
land  covered  by  the  streets  and  squares  to  pub- 
lic use,  and  the  dedicator  is  thereby  estopMd. 

Washb.  Easements,  481,  484;  Hoboken  Land: 
A  L  Oo,  V.  Hoboken,  36  N.  J.  L.  540;  Hoboken. 
M.  E,  Church  v.  Hoboken,  88  N.  J.  L.  18;  C^ark^ 
Y.EUgabeth,^lN.  J.  L.  125;  Barn^v,  BaUi- 
more,  1  Hughes,  118;  Cincinnati  y.  White.  81 U. 
S.  6  Pet  481  (8:452);  Neu>  Orleans  w.  if.  8.25^ 
U.  S.  10  Pet  662  (9:578);  ChOdY.  ChappeU.  9  N. 
Y.246. 

The$^roprietaT7  title  to  all  lands  under  water 
is  in  the  State  of  New  Jersey. 

^moUY.ifu9ufy,6N.  J.Ll;  OoughY.BeU^ 
31  N.  J.  L.  156;  iS.  C.  22  N.  J.  L.  441;  N.  T,  L. 
E.  di  W.  B.  Oo,Y.  Yard,  48  N.  J.  L.  682. 

A  dedicated  street,  terminating  at  the  w«tei» 
of  a  navigable  river,  is  contina^  to  the  new 
water  front  obtained  by  flUinff  in  in  front  ot 
the  shore  by  the  owner  of  the  umd. 

Jersey  CituY.  Morris  Canal  d  Mg.  Co.  \%  N. 
J.  Bg.  548;  Newark  Lime  d  C  Co.  v.  Newetrk^ 
15  N.  J.£q.  64;  Psople  v.  Lambier,  5  Denio,  9;. 
Barclay  Y.  HoweU,  31  U.  S.  6  Pet  ^(8:477). 

Grants  of  corporate  franchises  will  not  te 
construed  to  give  by  implication  anv  title  U> 
lands  of  the  State  below  high  water  hne. 

N.  T.L.E.d  W.  B.  Oo.  v.  Tard,supra. 

A  public  street  cannot  be  appropriated,  either 
in  part  or  entirely,  without  compensation  to- 
the  adjoining  owner. 

8t.  Paul  £P.  B.  Oo.  V.  Sehurmeier,  74  U.  a 
7  Wall.  272  (19:74);  Story  v.  N.  T.  Eletated  B. 
Co.  90N.T.  122:  LahrY.  Metropolitan  Btewitedt 
5.  a?.  104  N.  Y.  26a 

He  who  transfers  with  a  covenant  of  titl» 
shall  not  be  justified  in  doing  anything  to  de- 
feat his  covenant. 

TBrrett  v.  Taylor,  18  U.  S.  9  Cranch,  53  ^3:654);. 
Jackson  v.  Stevens,  18  Johns.  816;  J^sople  ▼• 
Lambier,  6  Denio,  9. 

Any  ambiguity  in  the  grant  most  opente  in 
favor  of  the  State  and  against  the  deiendantaL 

Pa.  B.  Co.  v.  Nat.  B.Co.2SN.  J.  Eq.  465;. 
Perrine  v.  Chesapeake  db  D.  Canal  Cb.  50  U.  S. 
9  How.  102  (18:  100) ;  Charles  Bitter  Bridge 
V.  Warren  Bridae,  86  U.  S.  11  Pet  420  (©i 
778);  Leatenworth,  L.  db  Q.  B.  Oo,  t.  171  fll 
92  U.  S.  783  (23:684);  Biee  y.  Minn,  dt  JT.  IF. 
B.  Co.  66  U.  8. 1  Black,  358  (17:147). 

Chapter  886,  Laws  1869,  p.  1026»    sbonki 
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Doi  be  80  construed  as  to  -work  a  public  mis- 
chief. 

Sprague  v.  BirdsaU,  2  Cow.  419;  Martin  v. 
Waddea,  41  U.  8. 16  Pet.  867  (10:997). 

Such  a  statute  must  be  strictly  constnied. 

Rne  V.  Alter,  5  Benio,  119;  marp  ▼.  Speir,  4 
HiU,  76. 

This  court  wOl  be  gnided  by  the  law  of  New 
Jersey  aod  by  the  constructioii  placed  upon  the 
statutes  of  the  State  by  the  highest  tribunals  of 
the  State. 

Cooley,  Const  Lim.  16;  Beaureg(»rd  v.  New 
Orlean9,69  U.  8. 18  How.  502(15:472);  Faleon- 
er  ▼.  Campbdl,  2  McLean,  195;  Svoift  v.  Tyeon, 
41  U.  8. 16  Pet.  19  (10:870). 

The  cotui  can  only  inouire  what  is  the  law 
of  New  Jersey  in  regard  to  the  questions  in- 

vol  vfid 

U.  8.  R.  8. 1878,  p.  187,  f^  721  and  authorities 
collected  in  margin,  particularly  Webuter  ▼. 
Cooper,  55  U.  8. 14  How.  504  (14:517);  Suydam 
V.  WiUiameon,  65  U.  8.  24  How.  427  (16:742); 
CMcoffo  V.  Hobbine,  67  U.  8.  2  Black,  428 
(17:804);  Ormev.  PotoeU,  98  U.  8.  176  (25:238); 
Bamegw.  Keokuk,  94  U.  8. 824(24:224);  Curtis, 
Lectures  on  Jurisdiction  of  U.  8.  Courts,  201, 
202,  212. 

The  streets  delineated  on  the  Loss  map  as  ex- 
tending to  the  Hudson  River  will  be  continued 
to  the  new  water  front. 

Loekwood  t.  New  Y<yrk  d  N,  ff,  R  R  Cb.  97 
Conn.  887;  Peek  y.  Providenee  Steam  Engine  Co. 
8  R.  L  858;  Qodji^y.  Alton,  12  HI.  29;  Rowan 
V.  Portland^  8  B.  Mon.  282;  Wood  v.  Ban  Fran- 
eieeo,  4  Cal.  190;  Minor  v.  San  Frandsoo,  9  Cal. 
89;  Van  DoUen  y.  Mayor  of  N  T.  17  Fed.  Rep. 
817;  Potomac  S,  B,  Co.  v.  Upper  Potomae  8. 
B.  Co.  109  U.  8. 672, 685  (27:1070, 1074);  Barney 
y.  Keokuk,  94  U.  8.  824, 889  (24:224,  m);Baek- 
U9  y.  Detroit,  49  Mich.  110;  Qould,  Waters, 
g  157;  SteertY.  Brooklyn,  101  N.T.  61;  Ledyard 
y.  Ten  Byek,  86  Barb.  102. 

The  grant  of  power  to  purchase,  fill  up  and 
reclaim  the  lands  of  the  State  was  not  a  grant 
of  the  lands  of  the  State. 

Boboken  Land  d  I.  Co.  v.  Hoboken,  86  N.  J. 
L.  540;  Jersey  City  y.  Morris CanaldBkg.  Co. 
12  N.  J.  Eq.  547, 551;  Morris  Canal  d  Bkg.  Co. 
y.  New  Jersey  Cent.  R.  Co.  16  N.  J.  Eq.  419, 481; 
StevensY.  Paterson  d  N.  B.  R.  Co.  84  N.  J.  L. 
582.584,558;  N.  T.  L.  B.dW.R  Co.Y.Tard, 
48  N.  J.  L.  121,  682. 

The  Statute  of  1859  has  no  application  to 
cities  having  special  powers  as  to  streets. 

State  V.  Trenton,  86  N.  J.  li.  201;  Cross  y. 
Morristoum,  18  N.  J.  Eq.  805, 808;  State  y.  Mot- 
ristoum,  88  N.  J.  L.  57;  StaU  v.  Clarke,  25  N. 
J.  L.  55;  State  v.  Branin,  23  N.  J.  L.  485;  State 
V.  Ihoyer,  42  N.  J.  L.  331 ;  Vail  v.  Boston  db  A. 
R.  Co.  44  N.  J.  L.  288;  Sheridan  v.  Stettenson, 
44  N.  J.  L.  873;  Humphreys  v.  Woodstown,  7 
Cent.  Rep.  109,  48  N.  J.  L.  588. 

Messrs.  James  B«  Vredenbarffh,  Bar- 
ker Gummere  and  J.  D.  Bedle»  for  defend- 
ant in  error  in  Nos.  170  and  171;  Mr.  Leon 
Abbett,  for  defendants  in  error  in  Nos.  172, 
178, 174  and  175: 

The  State  has  capacity  to  sell  the  fee  abso- 
lute of  such  lands  in  New  Jersey. 

Bea  v.  Qough,  28  N.  J.  L.  624;  St&oens  ▼. 
Paterson dN.R.RCo.U  N.  J.  L.  581. 

The  decision  of  the  New  Jersey  Court  of 
Errors  in  Boboken  Land  d  L  Co.  y.  Boboken, 

1S4  U.  8. 


86  N.  J.  L.  540,  is  not  a  nile  of  decision  in  this 
court;  because  the  Act  therein  construed  is  a 
private  Act,  and  not  a  public  statute. 

WiUiamson  v.  Berry,  49  U.  8.  8  How.  548 
(12:1190). 

Because  said  Act  is  a  private  charter,  and 
therefore  a  contract  between  the  State  and  the 
company. 

Piqua  Branch  Bank  y.  Knoop,  57  U.  8. 16 
How.  880,  882, 391  (14:981,  982, 986);  Wilming- 
ton d  W.  R.R.  Co.  Y.Reid,  80  U.  8. 18  Wall.  264 
(20:568);  Jerferson  Branch  Bank  y.  Skelley,  66 
U.  8. 1  Bltick,  443  (17:177). 

Because  §  4  of  said  charter  is  a  grant  of  the 
locus  in  quo  to  the  company,  having  the  force 
of  a  deed 

Whitney  v.  Morrow,  112  U.  8.  698  (28:871); 
Thomas Y.  Hatch,  SQumn.  176;  Foxcroft  y.  Mai' 
lett.  45  U.  8. 4  How.  879  (11:1019). 

Because  the  decision  of  the  state  court  is  a 
construction  of  the  common-law  doctrines  of 
"alluvion"  and  "dedication." 

Ang.  Highways,  2d  ed.  §  138;  Cincinnati  v. 
White,Z\  U.  8.  6  Pet.  438  (8:456);  Chicago  v. 
RMins,  67  U.  8. 2  Black,  428  (17:804). 

The  Mayor,  etc ,  of  Hoboken  is  not  the  own- 
er of  or  trustee  in  whom  the  easement  of  his^h- 
way  in  the  streets  of  Hoboken  is  vested:  ana  in 
this  suit  it  is  only  the  litigant  representative  of 
the  State. 

2  Dill.  Mun.  Corp.  8d  ed.  ft  656  and  note  1; 
Ang.  Highways,  2d  ed.  §  185;  C^  Connor  v. 
Pittsburgh,  18  Pa.  189. 

The  primary  right  to  bring  this  suit  is  in  the 
State. 

2  Dill.  Mun.  Corp.  8d  ed.  §  660;  Hoboken  M. 
B.  Church  Y.  Hoboken,  88  N.  J.  L.  19;  Hoboken 
Land  d  L  Co.  v.  Hoboken,  86  N.  J.  L.  549. 

The  State  claims  to  have  held  tiUe  to  the  lo- 
eus  in  quo  in  fee,  at  the  time  of  the  grant  to 
the  company. 

Oough  v.  BeU,  22  N.  J.  L.  457-459;  Glover  v. 
PoweU,  10  N.  J.  Eq.  223.  224;  Stevens  y.  Pater- 
sondN.  R.Co.U  N.  J.  L.  537;  Nixon,  Dig. 
1868, 1025;  Revision  of  1877,  982. 

The  State  claims  the  power  to  vacate  high- 
ways at  its  discretion. 

Hoboken  Land  d  L  Co.  v.  Hoboken,  supra; 
N.  J.  Const.  Rev.  of  1877,  xxxi. 

The  loeus  in  quo  is  wholly  within  the  State. 

Bscanaba  Co.  v.  Chicago,  107  U.  8.  678  (27: 

The  rights  and  powers  conferred  upon  the 
Company  by  section  four  of  tbe  charter  of  1838 
constitute  a  grant  by  deed  of  the  use  of  the  en- 
tire loeus  in  quo. 

Whitney  v.  Morrow,  112  U.  8. 698  (28:871); 

Siublic  Act  of  1869,  Revision  of  1877,  §  8,  p. 
88. 

The  easement  of  highway  is  a  prfvile^  in 
land,  existing  distinct  from  any  ownership  of 
thesoiL 

Ang.  Highways,  §  1;  2  Dill.  Mun.  Ctorp.  8d 
ed.  §  683;  Dovaston  v.  Payne,  2  Smith,  Lead. 
Cas.  7th  Am.  ed.  158,  162. 

An  easement  of  way  is  a  hereditament. 

2  Washb.  Real  Prop.  8d  ed.  p.  276,§  8,  par.  3. 

It  is  proper  subject  of  ejectment 

Barclay  v.  Howell,  81  U.  8.  6  Pet.  498  (8:477); 
Cincinnati  v.  White,  81  U.  8.  6  Pet.  431  (8: 
452). 

Under  the  general  issue  any  defense  might 
be  proved. 
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Adams,  BJect  ed.  1840,  p.  270;  1  Saund.  PI. 
Sr  £▼.  5th  Am.  ad.  904;  1  Ghi^7,  PL  llth  Am. 
ed.l93. 

Under  the  statutory  plea  any  defense  could 
be  made. 

Stewart  v.  Camden  db  A.  B.  Gb.  88  N.  J.  L. 
117. 

Colonel  John  Stevens  could  not  dedicate  a 
iii^way  below  high  water  mark. 

Moboken  LandJbl,  Co,  v.  Boboken,  86  N.  J. 
L.  646:  Ang;  Highways,  §  142;  P&mpton  ▼. 
C<Mper  Uni<m,  101  U.  S.  m  (25:804). 

The  locue  in  quo  is  not  an  alluvion  accretion 
to  the  lands  formerly  of  Colonel  John  Stevens, 
norparcel  thereof. 

Tbe  Act  of  March  81,  1869,  Pamph.  Laws 
of  1869,  p.  1026,  Ib  a  fresh  legislative  grant  of 
the  loeuitn  quo  to  the  grantors  of  the  defend- 
ant in  error. 

£678]  '  Mr,  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

In  the  year  1878  the  Court  of  Errors  and 
Appeals  of  New  Jersey  decided  the  case  of  the 
IToboken  Land  and  Improvement  Company  y. 
Mayor  and  Common  Council  cf  the  City  of  Ro- 
iff  then  ^  7  Yroom,  86  N.  J.  L.  540.  It  was  an 
miction  of  ejectment  for  tbe  recovery  of  the  pos- 
ttcssion  of  a  strip  of  land,  constituting  the  ex- 
tension of  Fourth  Street  as  laid  out  on  the  Loss 
map,  over  lands  below  the  original  high  water 
mark,  reclaimed  by  the  plaintiff  in  error  in 
that  suit,  continued  to  the  new  water  front 
Tbe  unanimous  Judgment  of  that  court  af- 
firmed the  right  of  the  City  of  Hoboken  to  the 
premises  in  dispute,  being  the  extension  of  that 
street  as  a  public  highway.  The  foundation 
of  that  Judgment  is  tiie  dedication,  according 
to  the  Loss  map,  of  the  streets  delineated  upon 
it  as  extending  to  the  line  of  high  water  mark 
at  that  date,  and  tbe  nature  of  the  title  lusquired 
by  the  Hoboken  Land  and  Improvement  Com- 
pany, under  the  terms  of  theur  charter,  to  the 
land  made  by  filling  in,  in  front  of  the  origi- 
nal high  water  mark,  upon  and  across  which 
it  was  proposed  to  extena  the  street  so  as  to  se- 
cure access  in  behalf  of  the  public  to  the  stream 
of  the  river.  It  is  argued  that,  as  the  present 
defendants  claim  title  through  the  Hoboken 
Land  and  Improvement  Company,  to  premises 
similarly  situated  and  equally  affected  by  the 
original  dedication,  the  Judgment  of  the  Court 
of  Errors  and  Appeals  of  iSTew  Jersey  in  that 
case  conclusively  establishes  the  law  applica- 
ble to  the  present,  and  requires  a  reverb  of 
the  Judgments  of  the  Circuit  Court  of  the 
United  States. 

It  becomes  necessary,  therefore,  at  the  outset, 
to  ascertain  and  define  the  terms  and  scope  of 
that  Judgment.  In  that  case  the  court  said,  p. 
546:  "The  title  to  the  soil  between  the  hieh 
water  linOi  as  shown  on  Loss*  map,  and  the 

[679^  present  hieh  water  line  was  originally  in  the 
State.  It  Decame  the  property  of  the  defend- 
ants by  reclamation  under  tne  powers  contained 
in  thdr  charter.  The  contention  was  that  it 
was  not  competent  for  Colonel  Stevens  to  im- 
press upon  lands,  the  property  of  the  State,  a 
servitooe  such  as  the  plaintiffs  are  seeking  to 
have  them  appropriated  to,  and  that  when  the 
defendants  acquired  title  under  legislative  per- 
mission, they  were  entitled  to  hold  such  Umds 
unimpaired  Vy  the  servitude  imposed  upon  the 
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upland.    The  flrat  brancli  of  this  piopositinQ 
is  conceded.    But  whether  it  will  be  available 
to  his  grantees  to  defeat  the  present  claim  of 
the  city  will  depend  upon  considerations  inci- 
dent to  the  nature  and  effect  of  tbe  originsl 
dedication.    The  street  as  dedicated  extended 
to  the  high  water  mark  as  it  then  was.    Then 
is  no  street  shown  on  tbe  map  or  in  fact  alone 
the  river  in  which  Fourth  Street  miffht  termi- 
nate.   River  Street,  which  is  the  fist  street 
crossing  Fourth  Street  parallel  with  the  river» 
is  laid  down  on  the  map  at  a  distance  of  about 
75  feet  from  the  hieh  water  line  as  it  appesn 
on  the  Loss  map.  The  location  of  Fourth  Street, 
with  its  terminus  at  the  water,  demonstrstei 
conclusively  that  its  purpose  was  to  provide  a 
meaps  of  access  for  the  public  to  the  navigable 
waters,  and  such  was  Uie  scope  and  purpose  of 
the  dedication."    The  court  then  refers  to  tlie 
case  of  New  Orleane  v.  United  States,  85  U.  a 
10  Pet.  717  [0:5941  as  showing  that,  according 
to  the  recognizedlaw  concerning  dedications 
to  public  use,  a  grant  of  land  bounded  on  a 
stream  which  has  gradually  changed  its  course 
by  alluvial  formations  extends  to  the   new 
boundaries,  including  the  accumulated  soil« 
and  that,  on  the  same  principle,  it  had  been 
held  in  that  State,  in  the  case  of  Jereey  City  v. 
Morrie  Candid  Banking  Company,!  Bea8.54S. 
that  a  dedicated  street  terminating  at  the  waters 
of  a  navigable  river  is  continued  to  the  new 
water  front  obtained  by  fillinjg  in  in  tronX  on 
the  shore  by  the  owner  of  the  umd  over  which 
the  street  was  dedicated;  and  to  the  same  point 
tbe  court  dtes  thecasesof  People  v.  Lamlner^  S 
Denio,  0, nndBarelay  v.  Bowea,9i  U.  S.  6 FcL 
498  [8:477].    The  learned  Judge,  delivering 
the  opinion  of  the  New  Jersey  Court  of  Snrort 
and  Appeals,  continues  tiius,  p.  548:    "In  mj 
Jtldement  these  cases  declare  the  law  correctly 
on  this  subject    The  essence  of  the  gift  Is  the 
means  of  access  to  the  public  waters  of  the 
river,  the  advantages  of  which  induoed  the 
growth  of  the  dty  by  reason  of  its  adjacency 
and  connection  with  the  important  navigabJe 
waters  of  the  Hudson,  whlcm  gave  a  peculiar 
commercial  value  to  the  lots  put  in  the  maikei 
by  the  dedication,  which  can  only  be  preeervcd 
by  maintaining  unbroken  the  connectloii  of  the 
streets  with  the  navigable  river.    Any  obstruc- 
tions of  that  access  would  not  only  derogate 
from  the  effect  of  the  gift,  but  would  also  be  a 
public  nuisance."    IWerring  then  to  the  title 
claimed  by  the  Hoboken  Land  and  Improve- 
ment Companv,  adverse  to  the  appUcatioo  of 
this  presumptive  right  crowing  out  of  tbe  orig- 
inal dedication  on  l^au  of  the  public,  the  court 
says,  p.  549:    "The  Legislature  alone  bsa  tbe 
power  to  release  the  dedicated  lands  and  dl»> 
charge  the  public  servitude  when  it  once  has 
attached.    Extinguishment  bv  legislative   ac- 
tion, it  is  insisted,  has  been  effected  as  to  part 
of  the  premises  in  dispute  by  tbe  fourth  aectioa 
of  the  defendants'  Act  of  incorporatioiu     The 
ar^ment  was  that  the  land  below  high  vrater» 
bemg  the  property  of  the  State,  and  both  the 
easement  and  the  title  being  under  l^telsitiva 
control,  the  extinguishment  of  the  fonner  br 
a  necessary  implication,  resulted  from  the  ffraol 
of  the  latter.    I  am  unwilling  to  concur  in  this 
construction  of  the  statute.    The  nant  to  ths 
defendants  is  not  of  lands  of  the  State  in  ex* 
press  and  definite  terms.    The  right  oonfene^ 
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i%  a  mere  prlTflege  of  reclamation  and  appro- 

Sriationtopriyateosee.  Its  exercise  is  ezprassly 
mited  to  lands  covered  with  water  in  firontof 
and  adjoining  lands  that  should  be  owned  by 
the  corporatfon.  The  proviso  annexed  to  the 
grant  shows  clearly  the  legislative  intent  that 
Uie  rights  of  others  owning  to  the  water  should 
not  be  interfered  with  without  express  consent. " 
Referring  then  to  certain  authorities  as  Justify- 
ing this  construction,  the  opinion  proceeds,  p. 
551:  "It  is  not  necessary  on  the  present  occa- 
sion to  express  any  opinion  as  to  whether  the 
defendants  could  under  their  charter  have  filled 
in  in  front  of  streets  terminating  at  the  water, 
as  against  the  public  authorities  resisting  the 
execution  of  the  work.  The  cases  above  cited 
are  referred  to  to  show  the  strictness  of  the 
construction  made  of  statutes  granting  privi- 
leges of  this  kind  to  private  persons.  •  *  * 
TAA11  '^°^  defendants'  Act  ox  incorporation  would 
Loex  J  probably  relieve  the  defendants  after  the  work 
was  executed  from  the  consequences  of  an  un- 
lawful encroachment  on  pu  Dlic  lands  in  front 
of  the  streets,  and  of  a  nuisance  in  the  obstruc- 
tion of  navigation;  but  it  cannot  affect  the  pub- 
lic easement  of  access  to  the  navigable  waters 
which  existed  before  the  Act  was  passed.  That 
public  right  is  entirely  distinct  in  iu  essential 
qualities  from  the  title  of  the  State  in  lands 
under  tide  waters.  The  former  inheres  in  the 
State  in  its  sovereign  capacity.  The  latter  is 
strictly  proprietary.  A  grant  of  the  proprietary 
title  will  never  operate  as  a  release  or.  extin- 
guishment of  a  sovereign  right  not  necessarily 
included  within  the  scope  of  the  grant.  State, 
Morrii  Canal  db  Wcg.  Co.  v.  Haight,  7  Vroom. 
471.  The  grant  to  the  defendanto  comprised 
the  valuable  privilege  of  acquiring  title  to  lands 
under  tide  waters  along  their  entire  frontage  on 
the  river.  The  public  easement  is  legally  oon- 
^istert  with  the  title  to  the  soil  in  a  private 
owner,  luiJ  the  legislative  intent  to  vest  the 
proprietary  titie  in  the  defendants  will  have 
legal  effect  without  extinguishing  the  public 
tight  of  access  to  the  river,  derived  from  the 
original  dedication.  Where  two  public  rights 
Af  different  origin,  distinct  in  their  nature,  and 
capable  of  separate  enjoyment,  exist,  a  grant 
of  the  one  will  not  extinguish  the  other  unless  re- 
quired by  dear  and  unequivocal  language.  TIm 
cardinal  rule  of  construction  is  the  inquiry 
*7neiher  the  legislative  gift  can  take  effect  with- 
out drawing  to  it  the  additional  right  claimed. 
If  it  can,  the  latter  is  by  operation  of  law  ex- 
cluded from  the  grant.  StevmtY,  Patsnon  d 
M  ft.  B.  Q>.6YTOom,  532.  ♦  *  ♦  The  Act  in- 
corporating the  defendants  contains  no  Ian- 
guace  indicative  of  an  intent  to  extinguish  the 
nublic  right  of  access  to  the  river,  and  the  de- 
fendants bold  the  tiUe  acquired  by  legislative 
permission,  sublect  to  the  obligation  that  result- 
ed from  the  original  dedication  of  permitting 
Uie  connection  of  the  street  with  the  navigable 
waters  to  remain  unbroken." 
The  two  principid  propositions  established 
r  AA2 1  ^7  ^^^  decision,  so  far  as  are  material  to  be  con- 
loo^  J  gfijpred  in  these  cases,  appear  by  these  extracts 
from  tbc  opinion,  therefore,  to  be  as  follows: 
1,  that  the  scope  and  purpose  of  the  original 
dedication  of  the  streets  terminating  at  the  water 
was  to  provide  a  means  of  access  for  the  public 
to  the  navigable  waters  of  the  Hudson  River; 
and  2,  that  the  intent  and  purpose  of  this  dedi- 
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cation  were  not  defeated  by  the  rights  acquired 
by  the  Hoboken  Land  and  Improvement  Com- 
panv,  under  the  terms  of  its  charter,  to  the 
lanos  in  front  of  the  streets  terminating  at  the 
water  as  filled  in  by  that  company. 

That  company,  it  will  be  understood,  had  be- 
come the  successor  to  the  titie  of  the  original 
proprietor,  Colonel  John  Stevens,  to  the  lands 
owned  by  him  embraced  within  the  limits  of 
the  Loss  map  not  previously  sold.  The  object 
of  its  incorporation,  and  its  principal  powers  in 
respect  thereto,  are  stated  in  the  fourth  section 
of  its  charter,  as  follows: 

"Sec  4  And  be  it  enacted.  That  the  said  com- 
pany be,  and  they  are  hereby,  empowered  to 
Improve  all  such  lands  as  they  are  nereby  au- 
thorized to  own  or  purohase,  by  laying  out  that 
Sortion  of  the  same  which  lies  north  of  Fourth 
treet,  in  the  Village  of  Hoboken,  into  lots, 
streets,  squares,  lanes,  alleys,  and  other  divis- 
ions; of  leveling,  raising,  and  grading  the  same, 
or  making  thereon  all  such  wharves,  workshops, 
factories,  warehouses,  stores,  dwellings,  and 
such  other  buildings  and  improvements  as  may 
be  found  or  deemM  necessary,  ornamental,  or 
convenient,  and  constructing  on  the  lands  of 
the  said  company  aqueducts  or  reservoirs,  for 
conveying,  collecting,  and  providing  pure  and 
wholesome  water;  and  letting,  renting,  leasing, 
mortgaging,  selling,  or  chans^og  the  same,  or 
using  any  lot  or  other  portion  of  any  of  the 
said  lands  for  depots,  and  for  agricultural,  min- 
ing, ^r  manufacturing,  purposes;  and  they  shall 
have  powex  to  purchaJBe,  ml  up,  occupy,  pos- 
sess, and  enjoy  all  land  covered  with  water 
fronting  5uia  adjoininf  the  lands  that  mav  be 
owned  by  them;  and  Ihey  may  construct  there- 
on wharves,  harbors,  piers,  and  slips,  and  all 
other  structures  requisite  or  proper  for  commer- 
cial and  shipping  purposes;  and  when  they  shall 
have  purchased  the  ferry  right  from  the  owners 
thereof  they  may  enjoy  the  same,  and  purohase 
and  build  steamooats;  Provided,  It  shaU  not  be 
lawful  for  the  said  company  to  fill  up  any  such 
land  covered  with  water,  nor  to  oonstiuct  any 
dock,  pier  or  wharf  immediately  in  front  of 
the  lanos  of  any  other  person  or  persons  owning 
down  to  tiie  water,  without  the  consent  of  such 
person  or  persons  so  owning  first  had  in  writ- 
mg  and  obtained." 

Under  this  section  it  was  that  they  proceeded 
to  fill  up,  occupy  and  improve  the  land  cov- 
ered with  water  fronting  and  adjoining  the 
lands  in  the  City  of  Hoboken  which  they  had 
purohased,  filling  as  they  progressed  in  front 
of  the  several  streets  terminating  on  the  river, 
as  well  as  in  front  of  the  other  lands  which 
they  had  bought  They  acquired  no  tiUe  to 
the  lands  reclumed,  except  according  to  the 
terms  of  the  permission  granted  in  this  section 
of  Uie  charter.  The  construction  put  upon  this 
section  by  the  New  Jersey  Court  of  Errors  and 
Appeals  was  in  substance  that  the  license  there- 
by granted  to  the  company  did  not  convey  an 
unqualified  title  to  the  recmimed  lands  in  front 
of  toe  streets,  and  therefore  that  the  authority 
conferred  by  it  was  not  intended  to  exclude  the 
public  right  of  access  to  the  navi^ble  water  by 
an  extendon  of  the  streets  and  highways  laid 
out  on  the  original  land  for  that  purpose. 

It  remains  to  be  considered  whether,  con* 
sistentiy  with  that  view  of  the  law,  the  circum- 
stances of  the  present  cases  distinguish  them 
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from  the  case  decided,  so  aa  to  justify  ua  in  af- 
firming upon  other  grounds  the  judgments  of 
the  Circuit  Court  of  the  United  Stateanow  un- 
der review. 

It  appears  from  the  findings  of  fact  that  the 
fieveral  defendants  in  these  causes  are  the  as- 
signees of  the  Hohoken  Land  and  Improvement 
Company,  and  successors  to  that  company  in 
respect  to  the  parcels  of  land  sought  to  be  re- 
covered, of  all  its  rights  and  title  imder  its 
charter.  The  Hohoken  Land  and  Improve- 
ment Company  conveyed  the  premises  held  by 
the  Penni^lvania  Railroad  Company  by  a  deed 
executed  December  1, 1864,  in  consideration  of 
$68,588.88,  Uie  grantee  being  the  Camden  and 
Amboy  Railroad  Company.  On  March  81, 
1869,  the  Legislature  of  New  Jersey  passed  an 
Act  entitled '*An  Act  to  Enable  the  United 
Companies  to  Improve  Lands  Under  Water  at 
Kill  von  Kull  and  Other  Places."  Laws  1869, 
chap.  886,  p.  1026.  This  Act  recites  that  the 
united  companies  had  recently  secured  to  the 
[684]  Btate  the  payment  of  $500,000  "for  the  grant 
of  lands  under  water  in  front  of  lands  owned 
by  them,  and  are  desirous  of  having  the  right 
and  privilege  of  erecting  and  making  wharves, 
piers,  and  other  improvements  in  front  of  other 
umds  now  owned  by  or  in  trust  for  them,  so 
that  they  may  safely  make  such  improvements 
as  they  may  find  necessary  to  facilitate  their 
business."  It  enacts  "That  the  said  united 
companies  aballibe,  and  they  are  heTehj,  au- 
thorized to  reclaim  and  erect  wharves  and.  other 
improvements  in  front  of  any  lands  now  owned 
by  or  in  trust  for  them,  or  either  of  them,  or 
by  any  company  in  which  th^  now  hold  the 
controlling  interest,  adjoining  Kill  von  Eull,  or 
any  other  tide  waters  of  the  State,  and  when  so 
reclaimed  and  improved,  to  hold  and  TOSsess 
and  enloy  the  same  as  owners  thereof."  <  \  pro- 
vides that  such  improvements  shaU  be  subject 
to  the  regulations,  where  applicable,  as  to  the 
line  of  scmd  filUnfi"  and  as  to  pier  lines  hereto- 
fore recommended  in  tbe  report  of  the  commis- 
sioners made  and  filed  under  the  Act<*jentitled 
*'An  Act  to  Ascertain  the  Rights  of  the  State 
and  of  the  l^arian  Owners  in  the  Lands  Lying 
Under  the  Waters  of  the  Bay  of  New  York  and 
Elsewhere  in  the  State,"  approved  April  11, 
1864;  but  "neither  said  improvements,  nor 
those  which  may  be  made  by  said  companies 
in  Harsimus  Cove,  shall  be  subject  to  any  other 
restrictions  than  those  contained  in  said  report" 
It  was  further  provided  that  theimited  com- 
panies should  pay  the  further  sum  of  $20,000 
in  full  satisfaction  for  the  right  and  privilege 
thereby  eranted,  and  that  they  should,  on  or 
before  July  1,  file  in  the  oflBceof  the  Secretary 
of  State  a  map  and  description  of  the  lands  un- 
der water  in  front  of  the  upland  referred  to  in 
the  section. 

On  the  same  day  on  which  this  Act  was 

Eftssed  and  took  effect,  March  81,  1869,  the 
egislature  of  New  Jersey  passed  an  Act  en- 
titled a  "Supplement  to  an  Act  EntiUed  'An 
Act  to  Ascertain  the  Rights  of  the  State,  and  of 
Riparian  Owners  in  the  Lands  Lying  under 
the  Waters  of  the  Bay  of  New  York  and  Else- 
where in  this  State,'  approved  April  11, 1864; " 
Laws  of  1869,  p.  1017;  Revision  1877,  p.  982. 
By  this  Act  it  was  provided  that  the  bulkhead 
[685]  li^e  or  lines  of  solid  fllline,  and  the  pier  lines 
in  the  tide  waters  of  tl*^  Hudson  River,  New 


York  Bay.  and  Kill  von  Eull,  lymg  betwe«o 
Enyard's  dock,  on  the  Kill  von  Eull,  and  ib? 
New  York  State  line,  so  far  as  they  had  bceo 
recommended  and  reported  to  the  Legislature 
by  the  commissioners  appointed  uiSer  the 
original  Act,  were  adopted  and  declared  to  be 
flx^  and  established  as  the  exterior  bulkhead 
and  pier  lines  between  the  points  above  named, 
as  shown  upon  the  maps  accompanying  tbe  re- 
ports of  the  commissioners  and  filed  in  Uie  office 
of  the  Secretary  of  State.    The  Act  made  it 
unlawful  to  extend  any  structures  into  the 
river  beyond  these  lines.    It  repealed  an  Act 
approved  March  18,  1861,  the  object  of  which 
was  to  authorize  the  owners  of  lands  upon  tide 
waters  to  build  wharves  in  front  of  the  same, 
so  far  as  the  tide  waters  of  the  Hudson  River, 
New  York  Ba;^ ,  and  Eill  von  Eull  were  con- 
cerned, providing  that  said  repeal  *  "shall  not  be 
construed  to  restorciany  supposed  usace,  right, 
custom,  or  local  common  law,  founded  upon 
tbe  tacit  consent  of  the  State,  or  otherwise,  to 
fill  in  any  land  under  water  below  mean  high 
tide;"  and  it  prohibited  any  person  from  filling 
in,  building  on,  or  making  any  erection  on,  or 
reclaiming  any  land  under  the  tide  waters  of 
the  State  in  New  York  Bay,  Hudson  River,  or 
Eill  von  Eull  without  the  grant  or  peijnisdon 
of  the  commissioners.    This,  the  third  aecticm 
of  the  Act,  however,  contained  the  following 
proviso:  **I^rovided,  Tunoecfr,  That  neither  thte 
section,  nor  any  provision  in  this  Act  con- 
tained, shall  in  any  wise  repeal  or  impair  any 
grant  of  land  under  water,  or  right  to  reclaim 
made  directly  by  legislative  Act,  or  grant,  or 
license,  power  or  auUiori^,  eo  made  or  given, 
to  purchase,  fill  up,  occupv,  possess  and  enjoy 
lands  covered  with  water  fronting  and  adjoin- 
ing lands  owned  or  authorized  to  oe  owned  by 
the  corporation,  or  erantee.  or  licensee,  in  thye 
legislative  Act  mentioned^  its,  his  or  their  rep- 
rcsentativea,  grantees  or  assigns,  or  to  rep^ 
or  impair  any  grant  or  license,  power  or  au- 
thority to  erect  or  build  docks,  wharves  and 
piers   opposite  and    adjoining  lands    owDed 
or  authorized  to  be  owned  vj  the  corpora- 
tion, or  grantee,  or  licensee,  in  the  legisla- 
tive Act  mentioned,  its,  his,  or  their   repre- 
sentatives,   grantees  or  assinis,    heretofore 
made  or  given   directly  by  legislative    Act, 
whether  said  Acts  are  or  are  not  repealable, 
and  as  to  any  revocable  license  given  by  tbe 
board  of  chosen  freeholders  of  a  county  to  build 
docks,  wharves  or  piers,  or  to  fill  in  or  redaim 
any  lands  under  water  in  the  said  New  T'ork 
Bay,  Hudson  River  or  Eill  von  Eull,  tbe  sain< 
shall  be  irrevocable,  so  far  as  the  land  uodei 
water  has  been  reclaimed  or  buHt  upon  undei 
such  license  at  the  time  that  this  Act   take 
effect." 

The  fourth  section  of  the  Act  provides  tba 
in  case  any  person, who  bv  any  legislative  Act  i 
a  grantee  or  licensee,  or  has  any  such  poorer  c 
authority,  shall  be  entitled  to  a  deed  in  tb 
name  of  the  State  of  New  Jersey  conveying  tfa 
land  in  the  proviso  to  the  third  section  met 
tioaed,  whether  under  water  at  that  tinie  < 
not,  with  the  benefit  of  an  express  oo venal 
that  the  State  would  not  make  or  ^▼e  an 
grant  orUoense,  power  or  authoritv  ikffeclii] 
lands  under  water  in  front  of  said  lands;  an 
the  commissioners,  or  any  two  of  tliem*  mii 
the  Ck>vemor  and  Attorney-General  for  tlie  tin 
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briof,  were  authorized  to  execute  and  deliver 
»Dd  acknowledge,  in  the  name  of  the  State,  a 
hm  in  perpetuitv  to  such  grantee  or  licensee 
of  neb  lanas  and  rights,  re«ierving  an  annual 
fcitil  (rf  |8  for  each  lineal  foot  measuring  on 
the  bulkhead  Une,  or  a  conveyance  in  fee  upon 
tbe  pijmeot  of  $50  for  each  lineal  foot  measur- 
Ik  oo  tbe  bulkhead  line  in  front  of  the  land 
iBdoded  in  said  conveyance.    It  was  also  pro- 
vided tbst  'The  conveyance  or  lease  of  tbe 
cnoiiabMttotiers,  under  this  or  any  other  section 
d  thii  Aet,  shall  not  merely  pass  the  title  to  the 
kid  therein  described,  but  the  right  of  the 
piMee  or  license^  individual  or  corporation, 
Ik,  ber  or  tbdr  heirs  and  assigns,  to  exclude  to 
tbe  exterior  bulkliead  line  tbe  tide  water,  by 
fffisg  ^  or  otherwise  improving  the  same,  and 
Id  tppwyriate  the  land  to  exclusive  private 
■Bi,  tad  ao  f ar  as  the  upland,  from  time  to 
tint  Bade,  ahaO  adjoin  the  navinible  water, 
the  aid  eonveyanoe  or  lease  shall  vest  in  the 
Cnotee  or  Ucenaee,  individual  or  corporation, 
md  thdr  heirs  and  assigns,  the  rights  to  the 
pcfqaiiites  of  wharfage,  and  other  like  profits, 
iofc  sad  charges." 
Under  the  provisions  of  said  Act,  the  State 
I       fl(  New  Jersey,  according  to  the  findings  of 
IT   ta,  for  a  valuable  consideration,  has  conveyed 
tethe  Hoboken  Land  aod  Improvement  Com- 
psaj.  by  deeds  and  conveyances  properly  exe- 
cvtorf.  or  to  its  assiiros,  the  premises  claimed  in 
ihtiefcra]  aoits  against  the  defendants  oth«v 
tbsa  Ike  Pennsylvania  Railroad  Company. 

Aa  objec^tion  la  taken  in  argument  to  the 
*iKdity,  under  tbe  Constitution  of  New  Jersey, 
<f  the  Act  to  enable  the  united  oomj^nies  to 
iapiove  land  under  water  at  Kill  von  Kull  and 
«hv  places  of  March  81, 1869,  under  which 
tht  Bnaaiylvania  Railroad  Company  claims 
tt.  on  tke  ground  that  the  title  of  the  Act 
4mb  not  suiBciently  indicate  its  subject  and 
tttf  Ike  subject  la  not  single.  The  article  of 
ibr  btate  Goostitution  to  v^hich  this  Act  is 
•■sffsd  to  be  repoffnant  is  article  4,  section  7, 
4,  as  follows:  "To  avoid  improper 
which  may  result  from  intermixing 
tbe  same  Act  such  things  as  have  no 
felatloo  to  each  other,  every  law  shall 
bat  one  object,  and  that  uiall  be  ex- 
i  the  titJe.*^  We  cannot  think,  how- 
tfala  objection  is  well  founded.  The 
■bjuu  ai  tbe  enactment  is  single;  the  united 
^"fwskSi.  it  being  rec«ted,  hsving  paid 
MMAO  for  tbe  grant  of  lands  under  water  in 
^fdoi  lands  owned  by  them,  were  desirous  of 
ksn^etbe  rii^t  and  privileseof  erecting  and 
>«kjKg  vharvcs.  piers,  and  otner  improvements 
^  (m(  of  other  lands  now  owned  by  or  in  trust 
'"vtbrni,  ao  that  they  might  safely  make  such 
nts  as  tbey  might  find  necessary 
tbeftr  business.  This  is  the  declared 
o#  tbe  Act.  It  has  and  professes  to 
bm  a  single  object;  this  was  to  confirm  the 
^'^  ef  tbe  united  companies  to  the  lands 
*iulhaJ,  and  to  define  the  uses  to  which  tbey 
*wr  mbjrci,  end  to  which  they  mirbt  lawfully 
Tbe  subject  matter  of  the  leidsla- 
of  the  united  companies  in 
land  wherever  situate.  For  tbe 
bx  tbe  new  Act,  a  further  con- 
ftO.OOO  was  exacted  and  paid,  and 
t  wm  amV^mty  appropriate  that,  in  the  »aroo 
af  mamiw^m   that  cooskJeration  to  be  paid, 
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there  should  be  a  full  statement  of  all  the  rij^hts 
intended  to  be  secured.  Tbe  statute,  tbereK>re. 
is  imobjectionable  in  point  of  form. 

It  is  next  objected  that  this  Act  of  1869  can 
have  no  application  to  the  lands  in  question,  be- 
cause by  its  tcims  it  applies  only  to  lands  under 
water  in  front  of  upland  owned  by  tbe  grantees, 
and  that  it  did  not  appear  that  at  that  time  the 
united  companies  owned  any  upland  which 
these  lands  were  in  front  of.  We  cannot  doubt, 
however,  that  the  land  in  question  refers  to  and 
embraces  the  premises  in  controversy.  It  ex- 
pressly refers  to  all  lands  owned  by  the  united 
companies  adjoining  any  of  the  tide  waters  of 
the  btate,  and  undoubtedly  had  in  view  tbe 
lands  conveyed  by  the  Hoboken  Land  and  Im- 
provement Company  by  the  deed  of  December 
1, 1864.  These  tbey  were  authorized  to  reclaim, 
so  far  as  necess^iry,  by  filling  out  to  the  lines 
fixed  bv  tbe  commissioners  under  the  Act  of 
April  11,  1864,  as  lines  of  solid  filling  and  as 
pier  lines,  upon  which  tbey  were  authorized  to 
erect  wharves  and  other  improvements,  and 
when  sorer.laimed  and  improved  to  have,  bold, 
possess  and  enjoy  tbe  same  as  owners  thereof, 
and  so  absolutely  such  owners  as  that  the  im- 
provements should  not  be  subject  to  any  other 
restrictions  than  those  contained  in  tbe  report 
of  the  commissioners.  Under  this  Act,  having 
paid  the  consideration  required,  tbey  filed  the 
map  and  the  description  of  the  lands  specified 
in  the  last  proviso  of  the  section;  and  the  find- 
ings of  the  circuit  court  authorize  us  to  assume 
that  this  map  and  description  embraced  the 
premises  in  controversy. 

In  tbe  examination  of  the  effect  to  be  given  to 
the  riparian  laws  of  the  State  of  I^ew  Jersey  by 
the  Act  of  April  11,  1864,  in  connection  with 
the  supplementary  Act  of  March  81, 1869,  it  is 
to  be  borne  in  mind  that  the  lands  below  high 
water  mark,  constituting  tbe  shores  and  sub- 
merged lands  of  the  navigable  waters  of  tbe 
State,  were,  according  to  its  laws,  the  property 
of  the  State  as  Sovermgn.  Over  these  lands  it 
had  absolute  and  exclumve  dominion,  including 
the  right  to  appropriate  them  to  such  uses  as 
might  best  serve  its  views  of  the  public  inter- 
est,  subject  to  tbe  power  conferred  by  the  Con- 
stitution upon  Congress  to  regulate  foreign  and 
interstate  commerce.  The  object  of  the  legis- 
lation in  question  was  evidently  to  define  the 
relative  rights  of  tbe  State,  representing  the  pub- 
lic sovereign^  and  interest,  and  of  tbe  owners  of 
land  bounded  by  bieh  water  mark.  Tbe  regu- 
lations to  this  end  bad  in  view  a  definite  and 
permanent  demarkation  of  tbe  line  in  the  water, 
beyond  which  there  should  be  no  obstnictiona 
or  impediments  to  the  public  right  of  naviga- 
tion; they  also  contemplated,  as  of  equal  im- 
Eortance,  tbe  manner  in  which  and  tbe  persons 
y  whom  the  intermediate  space  between  those 
exterior  lines  and  the  original  high  water  mark 
should  be  filled  up,  reclaimed,  occupied,  and 
used,  so  as  to  make  tbe  enjoyment  of  such 
property  most  valuable  to  private  and  public 
intereslB  involved  in  tlie  public  right  of  navi- 
gating the  water.  It  was  for  this  reason  that 
this  space  was  made  the  subject  of  grants  by 
the  State  to  corporations  and  other  persons  who 
were  riparian  owners  adjacent  thereto,  with 
authority  to  erect  or  build  thereon  docks* 
wharves,  and  piers;  and  that  prior  grants  of  a 
similar  character  under  legislative  authority, 
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even  althoogb  in  tlie  f onn  of  mere  executed 
Uoenses,  were  confirmed  and  perpetuated.  It 
was  for  that  reason  that  in  the  grant  to  the 
united  companies  this  right  and  privilege  of 
erecting  ana  making  wharves,  piers,  and  other 
improvements  was  declared  to  he  "so  that  they 
may  safely  make  such  improvements  as  they 
may  find  necessary  to  facilitate  their  business. " 
For  the  same  reason  it  was  declared  in  the  Act 
of  March  81, 1869,  that  the  conveyauce  or  lease 
of  the  commissioners  under  the  Act  should  not 
merely  pass  the  title  to  the  land  therein  described, 
but  the  right  to  reclaim  and  fill  in  and  other- 
wise improve  the  same,  and  "to  appropriate  the 
land  to  exclusive  private  uses."  In  view  of  the 
same  policy  it  was  that  by  the  same  Act,  in 
reference  to  land  under  water  which  had  not 
been  improved,  and  in  respect  to  which  no  au- 
thority or  license  to  reclaim  the  same  had  been 
previously  ^ranted,  it  was  provided  that  the 
mint  from  Uie  State  should  be  ofFered  first  to 
uie  ripai  ian  proprietor,  and  if  after  six  months' 
notice  he  declined  to  buy  the  same  from  the 
State  at  its  statutory  price,  the  commissioners 
were  authorized  to  grant  the  same  to  others 
bavin;;  no  riparian  ownership,  on  condition, 
however,  that  the  interest  of  the  riparian  owner 
as  such  in  the  shore  and  front  of  his  land  thus 
to  be  taken  from  his  use  should  be  paid  for  at 
a  valuation  to  be  judicially  ascertained.  The 
intent  of  this  legislation  is  therefore  manifest 
to  treat  the  title  and  interest  of  the  State  in 
these  shore  lands  as  a  distinct  and  separate  es- 
tate, to  be  dealt  with  and  disposed  of  in  accord- 
ance with  the  terms  of  the  statutes;  first,  bv  a 
sale  and  conveyance  to  the  riparian  owner  him- 
self, or  to  his  assignees;  and,  second,  in  case  of 
his  neglect  to  take  from  the  State  its  grant  on 
the  terms  offered,  then  to  a  stranger,  who,  suc- 
ceeding to  the  State's  title,  would  have  no  lela- 
tion  to  the  adjacent  riparian  owner,  except  that 
of  a  common  boundary.  The  title  acquired  by 
such  a  grantee,  therefore,  differs  in  every  re- 
spect from  that  of  a  riparian  owner  to  the  allu- 
vial accretions  made  by  the  changes  in  a  diift- 
ing  stream  which  constitutes  the  boundaiy  of 
his  possessions.  The  latter  comes  to  him  by 
virtue  of  bis  title  to  land  bounded  by  a  stream, 
and  belongs  to  him  because  it  is  within  Uie  de- 
scription of  his  original  grant;  but  the  title  under 
the  New  Jersey  grants  is  not  only  of  a  new 
estate,  but  in  a  new  subject  divided  from  the 
upland  or  riparian  property  by  a  fixed  and  per- 
manent boundary. 

The  nature  of  the  title  in  the  Statt  3U  le:!ds 
under  tide  water  was  thoroughly  conside"^  by 
the  Court  of  Errors  and  Appeals  of  New  Jer- 
sey in  the  case  of  Stet)en$  v.  PaUr9on  db  N^tcark 
B.  E,  Go.  5  Vroom,  532.  It  was  there  declared, 
p.  549:  "That  all  navigable  waters  within  the 
territorial  limits  of  the  State,  and  the  soU  under 
such  waters,  belong  in  actual  propriety  to  the 

f)ublic;  that  the  riparian  owner  by  the  common 
aw  has  no  peculiar  rights  in  this  public  domain 
as  incidents  ot  his  estate,  and  that  the  privileges 
he  possesses  by  the  local  custom,  or  by  force 
of  the  wharf  Act,  to  acquire  such  rights,  can, 
before  possession  has  b^  taken,  be  regulated 
or  revoKed  at  the  will  of  the  Legislature.  The 
result  is  that  there  is  no  les^  obstjicle  to  a 
mnt  by  the  Legislature  to  the  defendants  of 
that  part  of  the  property  of  the  public  which 
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lies  in  front  of  the  lands  of  the  plaintiff,  and 
which  is  below  high  water  mark." 

It  was  therefore  hdd  in  that  case,  that  it 
was  competent  for  the  legislative  power  of  the 
State  to  grant  to  a  stranger  lands  oonstitiiting 
the  shore  of  a  navigable  river  under  tide  water. 
below  the  high  water  mark,  to  be  occupied  and 
used  vrith  structures  and  improvements  in  such 
a  manner  as  to  cut  off  the  access  of  the  riparian 
owner  from  his  land  to  the  water,  and  that  rog 
without  making  compensation  to  him  for  such 
loss.  The  Act  of  March  81,  1809,  as  we  have 
seen,  afterward  secured  to  the  riparian  owner 
the  option  of  purchasing  from  the  State  its  title 
to  the  shore,  or,  if  granted  to  a  stranger,  com- 
pensation for  the  value  of  his  privil^e. 

Having  in  view  the  manifest  policy  of  this 
legislation,  and  the  force  and  meaning  of  its 
language,  we  do  not  hesitate  to  adopt  the  con- 
cluaon  that  the  several  nrants  of  the  State  to 
the  united  companies,  under  the  Act  of  Karch 
81,  1869,  to  enable  them  to  improve  their  lands 
under  water  at  Kill  von  EuUand  other  places, 
and  the  grants  under  the  general  Act  of  the 
same  date,  imder  which  the  otiier  defendants 
claim,  were  intended  to  secure  to  the  grantees 
the  whole  beneficial  hiterest  and  estate  in  the 
property  described  for  their  exclusive  use  for 
the  purposes  expressed  and  intended  in  the 
grants.    And,  construing  these  ocmveyances 
most  strongly  hi  favor  of  the  public,  and  yei  an 
as  not  to  defeat  the  grants  themselves,  we  ako 
conclude  that  the  rights  conveyed  exclude  every 
right  of  use  or  occupancyon  the  part  of  the 
public  ui  the  land  itself.    The  hmd  mnted  is 
specifically  described  by  metes  ana  bounds. 
The  grant  is  a  grant  of  the  estate  in  the  land, 
and  not  of  a  mere  franchise  or  incorporeal 
hereditament.    The  uses  declared  ue  such  aa 
require  an  exclusive  possession  by  the  granteea, 
that  they  may  hold,  possess,  improve  and  nae 
the  same  for  their  own  use  and  profit,  accord- 
ing to  the  nature  of  the  business  which  by  law 
they  are  authorized  to  conduct.     In    other 
words,  under  these  grants  the  land  conveyed  ia 
held  by  the  grantees  on  the  same  tenna  on  wblidi 
all  other  lands  are  held  by  private  perK>ns  un- 
der absolute  titles,  and  every  previous  ri^t  of 
the  State  of  New  Jersej  therehi,  whetber  pro- 
prietarv  or  sovereign,  is  transferred  or  extin- 
guished, except  si^  sovereign  rights  as  the 
State  may  lawfully  exercise  over  all  otber  pri- 
vate property. 

It  IS  further  objected,  however,  that  upon 
this  supposition,  that  the  grants  of  the  State  In 
question  are  absolute  and  unqualified,  neverthe- 
less they  operated  only  upon  the  title  ^wblch  the 
State  liad  when  it  made  them;  and  that,  con- 
struing the  original  dedication  of  Stevens  by 
the  Loss  map  of  the  streets  to  the  riv^^  as  con- 
taining an  implied  covenant  that  they  shonld  be 
extended  through   any  after  acquired   lands 
thereafter  owned  by  Stevens  or  by  those  claiak- 
ing  under  him,  the  conclusion  followrs  tK^^  t^ 
defendants,  on  acquiring  the  title  of  the  State 
to  the  premises  in  dispute,  were  thereafter  es- 
topped to  deny  the  right  of  the  Ci^  of  Hoboken 
to  the  easement  which  it  seeks  to  establiab  by 
its  recovery  in  these  actions.    It  ia  admitted  In 
the  argument  by  counsel  for  the  plalntUf  that 
the  draication  could  not  impcee  a  btoxden  on 
the  lands  of  the  State,  and  that  no  suc^  burden 
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existed  aeloni?  as  the  State  remained  the  owner; 
but  it  is  contended  that,  as  the  grants  of  the 
State  only  operated  on  its  present  title,  that 
"  when  the  State's  title  passed  to  the  successor 
of  John  Stevens,  who  was  estopped  from  ez- 
dudlnff  these  streets  from  access  to  tide  water, 
the  rinit  as  M^inst  him  by  estoppel  sprang  at 
once  into  existence  and  estoppea  him  and  all 
claimhig  under  him."  Suppose,  instead  of  a 
dedication,  it  is  said,  John  Stevens  had  made 
an  express  covenant  with  the  city  that,  as  he 
acquired  the  State's  title  to  these  lands  and  re- 
ckumed  them,  he  would  continue  the  streets  to 
the  new  water  line.  In  such  case  no  one  would 
contend  that  the  riparian  Acts,  or  the  grants 
made  under  them,  would  discharge  such  liabil- 
ity; it  would  attach  to  the  lands  as  he  acquired 
them,  and  bind  him  and  his  assigns.  The  dedi- 
cation operates,  it  is  claimed,  on  the  same  prin- 
ciple. No  grant  of  the  State's  title  would  ex- 
tinguish a  liability  whidi  could  not  attach  until 
after  the  State  had  parted  with  all  its  title  to 
the  lands. 

But  in  this  case  there  was  no  express  cove- 
nant, and  if  any  to  that  effect  can  be  appb'ed  by 
law,  it  arises  only  upon  the  principle  of  an  es- 
toppel. Whether  such  an  estoppel  would  arise 
upon  the  circumstances  of  the  cose,  it  is  not 
necessary  for  us  to  discuss  or  decide.  If  we 
suppose  it  to  exist,  so  that  if  the  title  acquired 
hy  ttie  defendants  from  the  State  had  been  ac- 
quired  from  some  other  source,  it  would  have 
[693]  5ggu  affected  by  it,  nevertheless,  the  estoppel 
cannot  apply  to  the  defendants  as  successors  to 
the  title  oc  the  State.  The  grant,  being  from 
the  State,  creates  an  estoppel  against  the  es- 
toppel; for  the  State,  hi  respect  to  the  ease- 
ments claimed,  is  tbe  representative  of  the  pub- 
lic, superior  in  authority  ,and  paramount  in 
right  to  the  City  of  Hoboken;  and,  as  we  have 
already  seen,  the  existence  of  the  easement  de- 
fcaU  the  grant  of  the  Slate.  The  State,  there- 
fore, being  estopped  by  its  grant,  is  estopped  to 
deny  its  effect  to  extinguish  the  public  right  to 
the  easement  claimed.  The  right  insisted  upon 
in  these  actions  by  the  City  ox  Hoboken  is  the 
public  right,  and  not  the  right  of  individual 
citizens,  daiming  by  virtue  of  conveyances  of 
lots  abutting  on  streets  made  by  Stevens  or  his 
successors  in  the  title.  The  public  right  rep- 
resented hy  the  plaintiff  is  subordinate  to  the 
State,  and  subject  to  its  control.  The  State 
may  release  the  obligation  to  the  pubUc,  may 
discharge  the  land  of  the  burden  of  tje  eose- 
*  ment,  and  extinguish  the  public  right  to  its  en- 
joyment. Whatever  it  may  do  in  thAt  belialf 
condusivdy  binds  the  local  authorities,  when, 
as  in  tbe  present  cases,  the  rights  of  action  as- 
serted are  based  exdusivdy  on  the  public 
right 

The  extension  of  the  easement  of  the  public 
streets  over  the  shore,  when  filled  up  below 
the  original  high  water  mark  to  a  new  water 
line,  is,  by  the  supposition  made,  a  mere  legal 
conclusion.  The  original  proprietor  bad  no 
power  to  extend  the  dedication  beyond  his  own 
lines  over  the  public  domain.  The  estoppel 
sought  to  be  raised  against  him  by  his  sulxse- 
quent  acquisition  of  the  title  of  the  State  to  the 
diore  is  a  mere  conclusion  of  law,  and  may  be 
extinguished  by  a  subsequent  law.  Such  is  the 
present  case.  If  the  law  prior  to  the  Statutes 
of  March  81, 1860,  extended  tbe  easements  of 
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the  dedicated  streets  to  the  newly  made  shore 
line,  a  subsequent  law  might  extinguish  it. 
This  is  what  in  fact  was  done,  for  tbe  statutes 
of  that  date  were  not  merely  ^nts  of  rights  of 
propeity,  but  were  laws,  which  had  the  force 
'^f  repealing  all  prior  laws  inconsistent  with 
Uiem. 

Our  conclusion,  therefore,  is  that  the  grants 
from  the  State  of  New  Jersey,  under  which  the 
defendants  claim,  respectively,  are  a  complete 
bar  to  the  recovery  sought  against  them  in  these 
suits.  The  effect  of  these  grants  was  not  con- 
sidered or  determined  by  the  Court  of  Errors 
and  Appeals  of  New  Jersey  in  the  case  of  tho 
Hoboken  Land  and  Improtemeni  Company  v. 
The  Mayor  and  Common  Council  of  the  City  cj 
Hoboken^  7  Vroom,  540,  and  they  were  not  el^ 
ments  in  that  judgment.  The  present  cases 
are  decided  upon  the  distinction  created  by 
these  grants  from  the  State.  It  has  not  been 
necessary,  therefore,  for  us  to  consider  other 
questions  raised  in  the  argument  in  reference  to 
the  soundness  in  point  of  law  of  the  judgment 
of  the  courts  of  New  Jersey  upon  the  facts  in- 
volved, nor  as  to  our  obligation  to  follow  that 
judgment  as  conclusive  evidence  of  the  settled 
law  of  the  State  on  the  subject.  The  new  ele- 
ments which  have  been  introduced  into  these 
cases  establish  the  rights  of  the  defendants,  as 
we  have  declared  them,  upon  the  basis  of  the 
absolute  and  unqualified  title  derived  by  them 
under  direct  grants  from  the  State  of  New  Jer- 
sey. Under  these  grants  they  have  and  hold 
the  rightful  and  exclusive  possession  of  the 
premises  in  controversy  against  the  adverse 
claim  of  the  plaintiff  to  any  easement  or  right 
of  way  upon  and  over  them,  by  virtue  of  the 
original  oedication  of  the  streets  to  high  water 
mark  on  tbe  Loss  map. 

Thj6  several  jvdgmtnta  of  the  Circuit  Court  in 
them  eases  are  thertfore  affirmed. 


R    PRANK   CLARK   bt  ai^,  Admrs.    of 
MiLO  HoADLBT,  Deccascd,  Plffs.  in  Err,, 

V, 

CITY   AND   COUNTY  OF   SAN  FRAN- 
CISCO. 

(See  8.  a  ^^Hoadley  v.  San  Pranciseo,^^  Beporter*B 

ed.689-eiS.) 

California  titles—squares  dedicated  to  public  use 
— Act  of  Congress — San  Francisco  Ordinance. 

1.  The  Act  of  Congress  of  July  1, 1864,  to  settle 
titles  in  California,  conveyed  to  the  City  of  Sao 
Francisco  lands  within  its  corporate  limits,  for  the 
uses  and  purposes  specified  in  tho  ordinances  of  the 
City,  ratined  by  the  Act  of  the  State  Leffislature,  of 
March  U,  1858. 

3.  In  this  way  the  two  squares  **Alta  Plaza**  and 
''Hamilton  Square,**  as  designated  in  the  report  of 
the  commiesioners,  approved  by  the  order  of  the 
board  of  superxisors  of  October,  I860,  were  dedi- 
cated to  public  use  as  squares. 

3.  Lanos  so  dedicated  could  not  lawfully  be  con- 
veyed by  the  Qty  to  private  parties;  and,  therefore, 
the  conveyance  by  the  Act  of  Congress  did  not 
enure  in  respect  to  the  lands  sued  for  in  this  action* 
to  the  benefit  of  the  plaintiff. 

4.  The  Ordinance  oi  the  City,  No.  822.  passed  June 
20,  18&5,  for  the  settlement  and  quieting  of  land 
titles  in  the  City,  granted  only  sucn  title  as  the  City 
was  permitted  by  Congress  and  the  State  to  convey, 
and  does  not  contain  any  contract  with  plaintiff,  the 
obugation  of  which  was  impaired  by  the  Califor- 
nia Act  of  March  11, 1858. 
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SuPBBicB  Court  of  thb  Unitbd  States. 


Oct.  Tkrh, 


[No.  879.] 
Submitted  Dee.  8, 1887.    Decided  Feb,  tO,  1888. 

Fl  ERROR  to  the  Supreme  Court  of  the  State 
of  Califoruia,  to  review  a  Judgment  of  tbat 
Court  affirm iug  a  judpncut  of  the  iMstrict  Court 
of  San  Francisco  in  favor  of  defendant,  in  an 
action  to  quiet  the  title  of  plaintiff  to  lands  in 
Uiat  City.    Affirmed, 

The  facts  are  fully  stated  by  the  court. 

Mr,  S.  W.  HoUaday,  for  plaintiffs  in  error: 

There  has  been  a  final  decision  herein,  in  the 
highest  court  in  this  State.  In  this  decision 
the  validity  of  a  statute  of  this  State  was  drawn 
in  question,  on  the  ground  of  its  beine^  repug- 
nant to  the  Constitution  of  the  United  States; 
and  the  decision  is  in  favor  of  its  validity.  The 
statute  whose  validity  is  drawn  in  question  is 
the  Act  of  March  11,  1858. 

It  appears  by  dear  and  necessary  intend- 
ment that  the  Question  must  have  basn  raised 
and  must  have  been  decided  in  order  to  have 
induced  the  Judgment. 

Bridge  Propre.  v.  Hoboken  L.  d  I.  €k>,  08  U. 
6.  1  Wall.  142, 148  (17: 575, 670)  and  cases  cited; 
Murdoch  v.  Memphis,  87  U.  8.  20  WalL  634 
(22:448). 

The  opinion  of  the  court  may  be  consulted  to 
•ee  what  was  really  adjudged. 

LauieviUe  d  N,  E,  K  Co,  v,  Palmes,  109  U. 
8.  256  (27: 926);  Burgess  v.  8eligman,  107  U.  S. 
20  (27: 859);  Pigua  Branch  Bank  v.  Knoop,  67 
U.  S.  16  Uow.  891  (14: 986);  Murray  y.  Charles- 
<<?n,  96U.  S.  441  (24: 761);  Armstrangv,  Athens 
County  Treasurer,  41 U.  S.  16  Pet.  281  (10: 965) 
Scott  V.  Jones,  46  U.  S.  6  How.  880  (12: 198) 
MedberryY,  Ohio,  65  U.  S.  24  How.  414  (16: 789) 
Stcines  v.  Franklin  County,  81  U.  S.  14  Wall.  21 
(20: 848);  Dubuque  d;  8,  C,  R,  R,  Co,  v.  meh- 
morid,  82  U.  8.  15  Waa  7  (21: 119). 

It  was  error  for  the  court  to  decide  that  the 
Act  of  3Iarch  11,  1858,  was  valid.  # 

The  statute,  in  ratifying  this  series  of  ordi- 
nances, operated  to  give  Sect  to  each. 

MarshaU  County  v.  Sehenck,  72  U.  S.  5  Wall. 
781  (18: 558);  Pickett  v.  Hastings,  47  Cal.  284; 
Mart  V.  Burnett,  15  Cal.  610;  San  FrandscoY. 
Beideman,  17  Cal.  462;  Carleton  v.  Townsend, 
28  Cal.  223;  Wolf  v.  Baldwin,  19  Cal.  815; 
Valentine  v.  Mahoney,  37  CaL  898;  De  Bernal  v. 
Lynch,  36  Cal.  144;  Payne  y,  Treadicell,  16  CaL 
288:  Merryman  v.  Bourne,  76  U.  S.  9  Wall. 
603  (19: 687);  Seabury  v.  Arthur,  28  Cal.  150; 
Landes  v.  Brant,  51 U  S.  10  Uow.  373  (13: 460); 
Touch  ard  v.  Crow,  20  Cal.  160;  Vin.  Abr.  title, 
Relation,  290;  McCracken  v.  8an  Francisco,  16 
Cal.  623;  Megerle  v.  Ashe,  83  Cal.  85;  Truchelut 
ads.  City  Council,  1  Nott  &  McC.  136.  227; 
Oibson  V.  Hibbard,  18  Mich.  217;  StaU  v.  Nor- 
w>od,  12  Md.  206;  Southern  Pacific  R.  R,  Co,  v. 
DuU,  22  Fed.  Rep.  489;  8,  C,  10  Sawy.  506. 

Where  the  rules  of  property  in  a  State  are 
fully  settled  by  a  series  of  adjudications,  this 
court  adopts  the  decisions  of  the  state  court 

Chicago  v.  Robbins,  67  U.  S.  2  Black,  428(17: 
S04). 

The  grant  is  in  prctsenti.  Ordinance  822  is  a 
present  grant  of  the  whole  property,  passing  the 
title  from  the  City  to  the  possessors. 

St.  Joseph  dk  D.  C.  R.  A  Co.  v.  Baldwin,  103 
U.  S.  426  (26: 578);  4  Kent's  Com.  129;  HolmesY, 
Grant.  8  Paige,  243;  Datis  ▼.  ITiomas,  1  Russ. 
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A  M.  506;   Roper,  L^ades,  618;   Fsrris  v. 
Coover,  10  Cal.  614,  615;  Shep.  Touch.  188. 

The  grant  was  a  contract. 

HMaday  v.  FriOne,  15  CaL  685;  Peo^  ?. 
Westchester  County,  4  Barb.  79;  People  v.  Bond, 
10  Cal.  571,  572;  Fletdier  v.  Peck,  10  U.  a  « 
Cranch,  87  (3: 162);  Piqua  Branch  Bank  v. 
Knoop,  57  U.  8.  16  How.  885  (14: 983);  Ohio  L 
Ins,  dk  T,  Co,  V.  D^ioU,  67  U.  8.  16  How.  429 
(14: 1002);   WesterteU  v.  Qregg,  12  N.  Y.  212. 

The  obligation  of  this  contract  must  be  pro- 
tected 

Mcdauley  v.  Wdler,  12  CaL  682.  538;  StaU 
V.  MeCauley,  15  CaL  457;  Fisrman  y.  Niekot, 
76  U.  8.  8  WalL  58  (19:376). 

A  part  of  a  statute  may  be  in  conflict  with 
some  constitutional  provision  and  Uierefore 
void,  while  the  balance  would  be  valid  and 
binding. 

Cooley's  Const.  Lim.  177,  178,  and  cases 
cited;  PeopU  v.  McCann,  16 N.  Y.  61:  PeopUY. 
HiU,  7  CaL  108;  Robinson  v.  BidwOl,  23  CaL 
886,  and  cases  cited;  Woodruff  y,  TrapnaU,  51 
U.  8. 10  How.  206  (18:889);  French  v.  Tesche- 
maker,  24  CaL  586;  Meshmeier  v.  StaU,  11  Ind. 
485;  Fisher  v.  McQirr,  1  Grav,  21.  22;  Eou^ 
ton  V.  Austin,  47  Cal.  646,  647. 

Upon  this  writ  of  error  we  present  no  que9> 
tion  arising  under  the  construction  of  that  Act, 
but  we  rdy  entirely  upon  the  state  statute 
passed  in  confirmation  of  the  ordinance  of 
grant 

HoadUy  ▼.  San  Frandseo,  94  U.  8.  5  (24: 84). 

The  decision  here  decides  a  part  of  the  statute 
to  be  valid  which  impairs  the  obligation  <tf  the 
contract  by  destroying  the  estate. 

Furman  v.  Niehol,  supra;  LouisnUeSN,  R, 
R  Co,  Y,  Palmes,  109  U.  a  256  (27:926). 

Messrs,  Oeorjgre  Floumoy  and  John  B. 
Mhoon,  for  de^ndant  in  error: 

In  the  court  below  the  sole  issue  waa  whether 
or  not  the  title  had  been  transferred  by  the  or- 
dinance and  Act  mentioned.  No  federal  ques- 
tion is  presented  by  the  record. 

Romie  v,  Casanova,  91  U.  8.  879  (28: 874); 
Hammond  v.  Mason  d  H,  Organ  Co.  92  U.  S. 
724  (28:767);  Painter  v.  Low,  98  U.  8.  16  (25; 
64);  Townsend  v.  Greeley,  72  U.  8.  5  WaU.  326 
(18: 547);  The  Pueblo  Case,  4  Sawy.  554;  San 
Francisco  v.  Canavan,  4r2Ca}.  541;  Mont^jomery 
V.  Bevans,  1  Sawy.  653;  Grisar  v.  McDowell, 
78  U.  8.  6  Wall.  863  (18: 863);  Hoodie^  ▼.  San 
Francisco,  50  CaL  276. 

Mr.  Chitf  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  Milo  Hoadley  to 
quiet  his  title  to  ccrtam  lands  in  the  City  of 
San  Francisco.    The  material  facts  are  these: 

Prior  to  1848  there  existed  at  the  place  now 
occupied  by  the  City  of  San  Francisco  a  town 
or  pueblo,  which  was  organized  under  the 
Mexican  (Government,  and  which  claimed  title 
to  four  square  leagues  of  land,  including  the 
premises  m  controversy.  The  preeeot  City  of 
San  Francisco  is  the  legal  successor  of  this 
town  or  pueblo.  In  the  sprine  of  1850  Hoad- 
ley entered  into  possession  ox  a  part  of  the 
claim,  including  the  land  now  in  di^Hite.  The 
City  of  San  Frandseo  was  incorporated  bj  the 
State  of  California,  April  15, 1851,  and,  on  the 
6th  of  July,  1852.  it  presented  to  the  l>oard  of 
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land  commiflsfoDere,  organized  under  the  Act 
of  Congress  of  March  8, 1851, 9  Stat  at  L.  681, 
chap.  41,  "to  ascertain  and  settle  the  private 
land  claims  in  the  State  of  California/'  its 
claim,  as  the  successor  of  the  pueblo,  to  the 
four  leagues  of  land  held,  as  alleged,  by  the 
pueblo  under  Mexican  authority.  The  com- 
mission, in  December,  1854,  confirmed  the 
daim  to  only  a  portion  of  the  four  leagues, 
Trenauth  v.  San  Francisco,  100  U.  S.  251,  258 
[25: 626, 627],  and  the  City  took  an  appeal  to 
the  district  court. 

On  the  20th  of  June,  1855,  while  this  appeal 
was  pending  and  undisposed  of,  the  common 
councU  of  the  City  passed  Ordinance  No.  822, 
commonly  called  tne  Van  Ness  Ordinance, 
"for  the  settlement  and  quieting  of  the  land 
titles  in  the  aty  of  San  Francisco."  By  the 
first  section  it  was  made  the  duty  of  the  mayor 
to  enter  at  the  proper  land  office  at  the  mini- 
mum price  all  the  lands  within  the  City  above 
the  natural  high  water  mark  of  the  Bay  of  San 
Frandsoo  "in  trust  for  the  several  use,  benefit, 
and  behoof  of  the  occupants  or  possessors 
thereof,  accordlnc^  to  their  respective  interests." 
The  second  section  relinquished  and  ^rranted 
aU  the  right  and  claim  of  the  City  to  the  Unds 
[641  ^  within  the  corporate  limits  to  the  parties  in  the 
actual  possession  thereof,  with  certain  excep- 
tions not  r^nterial  to  this  case.  The  third  sec- 
tion provided  that  the  patent  issued  or  any 
grant  made  by  the  Unit^  States  to  the  City 
&ould  inure  to  possessors  "as  fully  and  effect- 
ually, to  all  intents  and  purposes,  as  if  it  were 
issued  or  made  directly  to  them  individually 
and  by  name."  Sections  6,  8  and  10  of  the 
tame  ordinance  were  as  follows:  m 

"Sec.  6.  The  City  *  *  *  may  Uiv  o;:t  and 
reserve  upon  the  said  lands  *  *  ♦  public 
squares,  which  shall  not  embrace  more  than  one 
block,  corresponding  in  size  to  the  adjoining 
block;  Provided,  That  the  selection  shall  be 
made  within  six  months  from  the  time  of  the 
passage  of  this  ordinance;  and  that  the  City 
shall  not.  without  due  compensation,  occupy, 
foi  the  purposes  mentioned  in  this  section, 
after  the  laying  out  the  streets  aforesaid,  more 
than  one  twentieth  part  of  the  land  in  the  pos- 
session of  any  one  person." 

"Sec.  8.  The  selection  of  said  lands  and  lots 
shall  be  made  by  a  commission,  to  consist  of 
three  persons,  who  shall  be  chosen  by  the  com- 
mon council  in  joint  convention,  who  shall  re- 
port the  same  to  the  common  council  for  its 
approval;  and,  upon  such  approval,  deeds  of 
release  to  the  corporation  for  Uie  lands  thus 
selected  shall  be  executed,  acknowledged  and 
recorded,  in  which  dc^ds  shall  be  spedmed  the 
OSes  for  which  they  are  granted,  reserved  and 
set  apart  respectively." 

"Sec.  10.  Application  shall  be  made  to  the 
Legislature  to  confirm  and  ratify  this  ordi- 
nance, and  to  Congress  to  relinquish  all  the 
right  and  title  of  the  United  States  to  the  said 
lainda  for  the  uses  and  purposes  hereinbefore 
fpedfied." 

No  entry  of  the  land  was  ever  perfected  un- 
der this  or  any  other  ordinance.  Neither  was 
there  any  selection  of  squares  made  before  the 
27th  of  September,  1855,  when  the  common 
council  passed  Ordinance  No.  845,  beinff  an 
^'ordinance  providing  for,  selecting,  and  desig- 
nating public  squares.  *  *  *  according  to  the 
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provisions  of  Ordinance  No.  822,"  and  con- 
firmatory thereof.  This  ordinance  provided 
for  the  election  of  three  commissioners  to  act 
under  No.  822,  and  to  discharf^  the  dutiee 
specified  in  section  8  thereof.  Under  this  or- 
dinance commissioners  were  chosen,  and,  by 
another  ordinance,  passed  April  7, 1856,  they 
"were  granted  untu  the  20th  day  of  April, 
1856,  to  complete  theh-  labors."  On  the  19th 
of  April,  1856,  these  commissioners  made  their 
report,  by  which  they  laid  out  and  reserved, 
amon^  others,  "AJta  Plaza"  and  "Hamilton 
Square;"  and  in  so  doing  they  took  for  each 
four  blocks  instead  of  one,  ana  they  also  took 
more  than  one  tenth  of  the  whole  land  in  the 
possession  of  Hoadley.  No  compensation  has 
been  made  him  for  any  part  of  the  land  so 
taken. 

On  the  15th  of  October,  1856,  this  taking  and 
these  reservations  were  approved  by  an  order 
of  the  board  of  supervisors  of  the  City  and 
County  of  San  Francisco,  then  the  governing 
body  of  the  City.  On  the  11th  of  March,  la'JS, 
the  Legislature  of  California  passed  an  Act  em- 
bodying and  r<Kdting  literally  the  two  ordi- 
nances of  the  common  council  and  the  order  of 
the  board  of  supervisors  above  mentioned,  and 
then  enacted  as  follows: 

"Beit  thertfore  enacted.  That  the  within  and 
before  cited  order  and  ordinances  be,  and  the 
same  are  hereby,  ratified  and  confirmed,  and  all 
the  land  entered,  or  to  be  entered,  in  tbe  United 
State  Land  Office,  in  pursuance  of  section  one 
of  the  first  recited  of  said  ordinances,  in  trust, 
shall  pass  and  inure  to  and  be  deemed  to  have 
immediately  vested  in  the  occupants  thereof, 
for  their  several  use  and  benefit,  according  to 
their  respective  interests,  in  execution  of  the 
trust  designated  in  an  Act  of  Congress  entitled 
'An  Act  for  the  Relief  of  Citizens  of  Towns 
upon  the  Public  Lands  of  the  United  States 
under  Certain  Circumstances,'  approved  May 
twenty-third,  one  thousand  eight  hundred  and 
forty- four,  as  extended  and  applied  by  an  Act 
of  Congress  entitled  *An  Act  to  Provide  for  the 
Survey  of  tbe  Public  Lands  in  California,  tbe 
Granting  of  Preemption  Rights  Therein,  and 
for  Other  Purposes,*  approved  March  third, 
one  thousand  eight  hunared  and  fifty-three;' 
and  it  shall  be  the  duty  of  all  courts  and  offi- 
cers to  take  judicial  notice  of  the  said  order 
and  ordinances,  as  hereinbefore  recited,  with- 
out further  proof,  as  fully  and  effectually  to 
aU  intents  and  purposes  as  if  they  were  public 
Acts  of  tbe  State  Legislature. 

"  Sec.  2.  That  the  rrant  or  relinquishment 
of  title  made  by  the  said  City  in  favor  of  the 
several  possessors  by  sections  two  and  three  of 
the  ordinance  first  above  recited  shall  take  ef- 
fect as  fully  and  completely,  for  the  purpose  of 
transferring  the  City's  interest,  and  for  all 
oti^er  purposes  whatsoever,  as  if  deeds  of  re- 
lease and  quitclaim  had  been  duly  executed 
and  delivered  to  and  in  favor  of  them  individ- 
ually and  by  name;  and  no  further  conveyance 
or  other  act  shall  be  necessary  to  invest  tbe  said 
possessors  with  all  the  interest,  title,  rights, 
benefits,  and  advantages  which  the  said  order 
and  ordinances  intend  or  purport  to  transfer 
or  convey,  according  to  the  true  intent  and 
meaning  thereof;  Jrovided,  That  nothing  in 
this  Act  shall  be  so  constru^  as  to  release  tbe 
City  of  San  Francisco,  or  City  and  Counts  of 
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San  Frandflco,  from  the  pftyment  of  any  daim 
or  claims  due  or  to  become  dae  this  State 
a^Unst  said  City,  or  City  and  County,  nor  to 
effect  or  release  to  said  City  and  County  any 
title  this  State  has  or  may  nave  to  any  knds  in 
said  City  and  County  of  San  Francisco." 

By  section  6  of  the  Act  of  July  1,  1864, 18 
Stat  at  L.  832,  chap.  194,  "  toezrodite  theset- 
tiement  of  titles  to  lands  in  the  State  of  Cali- 
fornia," Congress  enacted  as  follows: 

"Sec.  5.  And  be  it  further  enacted.  That  all 
the  right  and  title  of  the  United  States  40  the 
lands  within  the  corporate  limits  of  the  City  of 
San  Francisco,  as  defined  in  the  Act  incorpo- 
rating said  City,  i>assed  by  the  Legislature  of 
the  State  of  Calif omia  on  the  fifteenth  of  April, 
one  thousand  eight  hundred  and  fifty-one,  are 
hereby  relinquiSied  and  granted  to  the  said 
City  and  its  successors,  for  the  uses  and  pur- 
poses specified  in  the  ordinances  of  said  City, 
ratified  by  an  Act  of  the  Legislature  of  the  said 
State,  approved  on  the  eleventh  of  March, 
eighteen  hundred  and  fifty-eight,  entitled  '  An 
Act  Concerning  the  City  of  San  Francisco,  and 
to  Ratify  and  Confirm  Certain  Ordinances  of 
the  Common  Council  of  the  City.' " 

Under  the  authority  of  the  same  statute  (§  4) 
the  appeal  of  the  City  of  San  Francisco,  then 
pendmg  in  the  district  court,  was  transf  eired  to 
Uie  dr^t  court,  and  that  court  on  the  18th  of 
[6441  ^7*  ^^^*  entered  a  decree  confirming  the 
claim  so  as  to  include  the  land  now  in  dispute, 
but  dedarii^  that  *'This  confirmation  is  in 
trust  for  the  benefit  of  the  lotholders  under 
sprants  from  the  Pueblo,  Town,  or  City  of  San 
Francisco,  or  other  competent  authonty;  and 
as  to  any  residue,  in  trust  for  the  use  and  bene- 
fit of  the  inhabitants  of  the  Cit^r." 

Upon  these  facts  Hoadley  claimed  title  to  the 
parts  of  the  "Alto  Plaza"  and  ** Hamilton 
Square."  which  were  taken  from  the  lands  orig- 
inally occupied  by  him  under  his  entry  in  1850. 
The  Supreme  Court  of  the  State  decided  that  the 
title  was  in  the  City.and  enjoinedhimfrom  "med- 
dling or  interfering  with  the  same."  To  reverse 
that  judgment  this  writ  of  error  was  brought 

This  case  was  before  us  at  October  '^rm, 
1876,  upon  an  appeal  from  an  order  of  the  Cir- 
cuit Court  of  the  United  States  remanding  it  to 
the  state  court  from  which  it  had  been  removed 
under  the  Act  of  March  8,  1875, 18  Stet  at  L. 
470,  chap.  187.  We  then  said  that  "The  ques- 
tions involved  did  not  arise  under  the  laws  of 
the  United  States,  but  under  the  ordinances  of 
the  Cityas  ratified  by  the  Act  of  the  Legisla- 
ture. The  Act  of  Congress  operated  as  a  re- 
lease to  the  City  of  all  the  interests  of  the  Unit- 
ed States  in  the  land.  The  title  of  the  United 
States  was  vested  in  the  City.  Whether  the 
City  took  the  beneficial  interest  in  the  property 
as  well  as  the  legal  title  depended  upon  the  ef- 
fect to  be  given  to  the  Act  of  the  Legislature 
and  the  orainances,  and  not  upon  the  Act  of 
Congress."  For  this  reason  we  afEbmed  the 
order  remanding  the  case  which  had  been  re- 
moved upon  a  petition  "  alleging  that  it  was 
one  arising  under  the  Constitution  and  laws 
of  the  United  States."  Hoadley  v.  San  Fran- 
eieco,  94  U.  S.  4  [24: 84]. 

The  record  in  Uiat  case  presented  all  the 
[645]     questions  which  arise  in  this  except  one, which 
is  thus  stated   in  Uie  specification  of  error 
found  in  the  brief  of  counsel  for  Hoadley: 
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"  It  was  error  for  the  court  to  decide  thtt 
that  part  of  the  Act  of  March  11,  1858,  wm 
valid  which  ratified  the  order  of  the  board  of 
supervisors  of  October  16, 1866,  adopting  the 
plan  or  map  of  the  City  '  in  respect  to  the  res- 
ervation of  squares  for  public  purposes,'  and 
thereby  deciding  that  plam tiff  lias  no  title,  thus 
impairing  the  obli^jtion  of  the  contract  of 
grant,  in  Ordinance  822,  in  violation  of  article 

1,  section  10,  of  the  Constitution  of  the  United 
States. 

'*  It  was  error,  because,  under  said  dedsioD, 
.that  part  of  the  Act  of  1858  took  plaintiTt 
property  without  due  process  of  law,  and  with- 
out just  compensation,  in  violation  of  the  Fifth 
Amendment  of  the  Constitution  of  the  Unitet 
States." 

This  makes  it  necessary  to  inquire  whether 
Ordinance  822  contains  any  contract  with 
Hoadley,  the  obligation  of  which  was  impsired 
by  the  Act  of  March  11,  1858,  or  whether  it 
vested  in  him  any  property  which  would  be 
taken  away  without  due  process  of  law  if  the 
statute  is  adjudged  to  be  vaUd.  In  the  oonsid- 
eration  of  f edSal  questions  of  the  cfaaractei 

§  resented  by  this  specification  of  error  our  first 
uty  is  to  determine  whether  there  ia  such  s 
contract,  or  such  right  of  property  as  is  al- 
leged. The  existence  of  the  contract  (m-  of  the 
right  is  part  of  the  federal  question  itself. 
mdge  Proprieton  v.  Hoboken  Land  dbL  €h.  68 
U.  S.  1  Wall.  116. 146  [17: 571.  576]. 

As  to  this  branch  of  the  case  the  record  shows 
that  the  Supreme  Court  of  California  said  in  its 
opinion: 

**  Whatever  rights  the  plaintiff  acquired  un- 
der the  Van  Ness  Ordinance  he  took  subject  to 
the  Act  of  1858,  which  approved  the  survey 
and  map  above  mentioned.    This  is  true  under 
any  proper  application  of  the  doctrine  of  rdatioD 
invoKoa  on  odialf  of  plaintiff.    The  Act  of  ap- 
proval ratified  the  Ordinance  822  allowing  title 
to  be  made  under  it  ty  a  possession  designated  in 
it,  and  ratified  also  Ordinance  845  and  the  ordei 
of  the  justices  anproving  the  survey  and  map 
above  mentioned;  and  when  the  Act  of  185? 
was  passed  the  doctrine  of  relation  could  vest 
in  the  plaintiff  no  greater  rights  than  he  took 
under  the  Act  of   1858.    Any  rights  which 
plaintiff  derived  under  the  Act  of  1858  wouVl 
be  subject  to  all  its  provisions.    At  Uie  same 
time  that  Ordinance  o22  was  ratified  the  ordei 
approving  the  map  and  survey  above  men- 
tioned was  also  ratified,  and  whatever  rights 
plaintiff  took  under  the  Act  were  subject  to  the 
movisions  of  the  ordinance  and  order  so  ratified. 
We  find  in  the  case  no  trace  of  a  contract  be 
tween  the  plaintiff  and  anyone  which  ever  vest- 
ed in  plaintiff  any  rights  different  from  those 
accorded  to  him  h'erein." 

To  this  we  agree.  When  the  ordinance  was 
passed  the  titie  of  the  City  to  the  property  cov- 
ered by  the  claim  then  pending  before  the  dis- 
trict court  on  appeal  was  imperfect  It  never 
did  acquire  title  by  entry  as  contemplaled  in 
the  first  section,  and  that  further  action  was 
required  both  by  the  Legislature  of  California 
ana  by  Congress  before  occupants  could  secure 
title  under  tne  grants  oontemplated  in  aectioa 

2.  is  clearly  diown  by  section  10,  which  spe> 
cially  provides  for  application  to  the  Lieglua- 
ture  to  confirm  and  ratifv  the  ordtnsuice,  and 
to  Congress  to  relinquish  the  tiUe  of  the  United 
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States.  The  ordinanoe  nanted  only  aach  title 
as  tbe  City  was  permittM  by  Oongreas  and  the 
State  to  convey.  In  its  l^;al  effect  Uie  Act  of 
Congress  conveyed  the  knds  to  the  City  for 
ttie  uses  and  purposes  spedfled  in  the  ordi- 
nances and  the  order  of  the  City  ratified  by  the 
Act  of  the  Legislature.  In  this  way  the  two 
squares,  as  designated  in  the  report  of  the  com- 
iniBsioners,  approved  by  tbe  oraer  of  October, 
1856,  were  dedicated  to  public  use  as  squares. 
Lands  so  dedicated  coula  not  lawfully  be  con- 
veyed by  the  City  to  private  parties,  and  there- 
fore the  conveyance  by  Congress  did  not  inure 
in  this  particular  to  the  benefit  of  Hoadley.  In 
short,  the  State  refused  to  confirm  the  ordi- 
nance, so  far  as  it  had  reference  to  the  grant  by 
the  City  of  any  part  of  these  squares,  and  Con- 
gress in  its  conveyance  followed  in  this  par* 
ucular  what  had  been  done  by  the  State. 
Ths  Judgment  it  affirmed. 


WILLIAM  D.  AKDBEWS  et  ax..,  Apptt., 

V, 

GEORQE  HOVEY. 

(Bee  8.  0.  Beporter*8  ed.  604-710.) 

Driven  well  patent — rule  of  Patent  Offlee—^on- 
itmction  of  etatute-'decition  of  eommieeioner 
if  patents,  not  eonelueii>e— prior  use  qfmore 
than  ttoo  years  invalidates  patent, 

h  Patents  are  often  granted  with  a  view  to  leav- 
liur  open,  to  be  decided  by  the  courts,  questions 
wfiion  tbe  Patent  Office  does  not  deem.it  proper  to 
adjudicate  against  tbe  applicant  by  withholding  the 
patent. 

2.  The  promulgation  and  enforcement  by  the 
Patent  Office,  of  a  rule  that  a  patent  will  not  be 
granted  if  the  mvention  has  been  in  public  use  or 
on  aoile,  with  the  consent  of  the  inventor,  more  than 
two  years  before  his  application,  cannot  have  the 
effect  of  a  judicial  or  authoritative  adjudication  of 
*he  question  whether  tbe  patent  granted  had  been 
m  use  or  on  sale  for  such  time,  with  such  consent. 

d,  A  question  arising  in  regard  to  tbe  construc- 
tion of  a  statute  of  tne  United  States  concerning 
patents  for  inventions,  where  such  question  is  re- 
viewable by  this  court,  cannot  be  regarded  as  final- 
ly or  Judicially  settled  until  it  has  been  determined 
by  this  court,  the  highest  judicial  authority  which 
can  MflB  upon  it. 

4.  The  question  as  to  the  validity  of  the  patent, 
by  reason  of  pre-existing  acts  or  omissions  of  tbe 
mventor«  of  the  character  of  those  involved  in  the 
present  case,  is  not  a  question  of  executive  admin- 
istration, but  is  a  judicial  question;  and  the  deter- 
mination of  the  commissioner  of  patents  in  grant- 
ixig  the  patent  does  not  conclude  me  determination 
ofthe  courts  in  regard  to  such  question. 

&.  Under  the  second  clause  of  section  7  of  the  Act 
of  1839.  where  the  purchase,  sale  or  prior  use  refer- 
red to  therein  has  been  for  mc»e  than  two  years 
prior  to  the  application,  the  patent  will  be  held  in- 
valid without  regard  to  whether  such  purchase, 
sale  or  use  was  with  the  consent  or  allowance  of  the 
mventor. 

The  eases  on  this  sutjeet  reoievrd  by  the  eourU  and 
Us  prior  dceisUm  in  this  ease  adhered  to. 

prt.  16.] 
Bulnnitted  Jan.  16, 1888,  Decided  Feb.  20, 1888. 

APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  Iowa  deciding  the  patent  known  as 
the  "Driven  Well  Patent"  to  be  invalid. 
On  petition  for  a  rehearing.    Denied. 

124  U.  S. 


The  case  is  reported  in  128  IT.  S.  267.  ante,]60. 

Messrs.  Joseph  C*  Clmyton  and  Anthony 
Q.  Keaabey*  for  appellants,  petitioners: 

A  pldn  omission  and  mistake  has  been  made. 
The  very  point  of  the  decree  had  been  decided 
the  other  way  by  this  court 

KendaU  v.  Winsor,  62  U.  S.  21  How.  822  (16: 
165);  Andrews  v.  Carman,   18  Blatchf.  807^ 
Andrew  y.  Cross,  19  Blatchf.   294;    Klein  y. 
RusseU,  86  U.  S.  19  Wall.  488  (22:116);  8eyw4mr 
V.  MeOarmiek,  57  U.  S.  16  How.  486  (14:1026); 
Bates  V.  Coe,  98  U.  S.  46  (25:78);  Pierson  v. 
Eagle  Screw  Co.  8  Story,  405;  WriglU  v.  8iU,  6r 
U.  S.  2  Black,  544  (17:883);  Elizabeth  v.  Ang. 
Nieh.  Pavement  Co.  97  U.  S.   126  (24:1000); 
Smith  db  O.  Mfg.  Co.  v.  Sprague,  128  U.  S.  24S^ 
(afUe,  141). 

Two  years'  use  in  public  of  an  invention  be- 
fore application  is  not  a  bar  to  a  patent,  unless^ 
such  use  be  with  the  consent  or  allowance  of 
the  inventor. 

Heath  V.  Eildreth,  1  MacArth.  Pat  Cas.  20; 
Arnold  v.  Bishop,  Id.  84;  Httnt  v.  Eoioe,  Id. 
878;  Pennock  v.  Dialogue,  27  U.  S.  2  Pet  1  (7t 
827);  Rugg  v.  Haines,  1  MacArth.  Pat.  Cas.  422;. 
Mowry  v.  Barber,  Id.  566;  CarroU  v.  OambrHl, 
Id.  588;  EUitharp  v.  Robertson,  Id!  598;  Black- 
inton  V.  Douglass,  Id.  622 ;  Justice  v.  Jones, 
Id.  685;  Wieker^Mm  v.  Singer,  Id.  645:  iSsearv* 
V.  Lauth,  Id.  691;  Spear  v.  BeHson,  Id.  609; 
Hotey  V.  Stevens,  1  Wood.  &  M.  290;  Sargent 
V.  Seagrave,  2  Curt  555;  Pierson  v.  Eagle  Screw- 
Co.  8  Story,  406;  Sanders  v.  Logan,  2  Fish. 
Pat  Cas.  167;  Howes  v.  McNeal,  8  Ban.  &  Ard. 
tfl^i  Smith  V.  Qoodyear  Dental  Vulcanite  Co. 
98  U.  S.  486  (28:952);  Godfrey  v.  Eames,  68  U. 
S.  1  Wall  817  (17:684);  Draper  v.  Wattles,  8- 
Ban.  &  Ard.  618;  Campbell  y.  Mayor  of  N.  7. 
20   Blatchf.    67;   MeCormiek  v.   Seymour,  ^ 
Blatchf.  254. 

A  public  use  or  sale,  to  defeat  the  right  of  an 
inventor  to  a  patent,  must  have  been  for  the* 
period  pr^cribed,  Wi^  his  consent  and  allow- 
ance. 

Pierson  v.  E(Mle  Screw  Co.  8  Story,  405;  Bates* 
V.  Coe,  supra;  KetUher  v.  Darling,  4  Cliff.  441 ; 
Davis  V.  Fredericks,  21  Blatchf.  557;  Briekilt 
V.  MaytyrofN.  T.  18  Blatchf.  273;  Henry  v. 
Francestown  Soapstone  Stove  Co.  2  Bsu.  &  Ard. 
221;  ^bert  v.  Lippman,  104  U.  S.  833  (26:755);. 
Hen^  V.  Providence  Tool  Co.  8  Ban.  &  Ard. 
518. 

After  a  statute  has  been  settled  by  judicial^ 
construction  the  construction  becomes,  so  far  as* 
contract  rights  acquired  under  it  are  concerned, 
as  mudi  a  part  of  the  statute  as  the  text  itself. 

Douglass  v.  Pike  County,  101  U.  S.  677  (25: 
968). 

Lone,  uninterrupted  prr.ctice  under  a  statute 
is  good  evidence  of  its  construction. 

McKeen  v.  DeLancy,  9  U  8.  5  Cranch,  22: 
(3:25);  Brown  v.  C.  3.  118  U.  S.  568  (28:1079)-,. 
Tlis  Laura,  114  U.  S.  411  (29:147);  Edwards^. 
Darby,  25  U.  S.  12  Wheat  206  (6:603);  Atkins 
V.  mer  Disintegrating  Co.  85  IJ.  8.  18  Wall. 
801  (21:844);  Smythe  v.  Fiske,  90  U.  8.  28  Wall. 
882  (28:49);  U.  8.  v.  Pugh,  99  U.  8.  265  (25:322);. 
U.  S.  V.  ifoore,  95  U.  S.  763J24:589);  U.  S.  v. 
Bank  of  Nixrth  Carolina,  81  U.  8.  6  Pet.  29  (8: 
808);  U.  S.  V.  Alexander,  79  U.  S.  12  Wall.  17r 
(20:381);  Peahody  v.  Stark,  83  U.  S.  16  Wall. 
240  (21:811);  HaJm  v.  U.  S.  107  U.  S.  402  (27: 
527);  Stuart  v.  Laird,  5  U.  S.  1  Cranch,  808^ 
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fendanta,  upon  the  ground  ihat»  by  reason  of 
their  unmolested,  notorious  use  of  the  inven- 
tion before  the  api)lication  for  the  patent,  they 
had  a  right  to  continue  to  use  it,  under  the  pro- 
visions  of  the  first  clause  of  the  7th  section. 
The  Judgment  for  the  defendants  was  affirmed 
by  this  court  upon  that  ground.  It  held  that 
the  defendants  were  on  the  same  footine  as  if 
they  had  had  from  the  inventor  a  special  ficense 
to  use  his  invention,  given  before  he  applied 
for  his  patent,  and  that  the  first  clause  of  the 
7th  section  extended  to  the  invention  or  thine 
patented  in  that  case,  although  it  consisted  oi 
41  new  mode  of  operating  an  old  machine,  as 
•contradistinguisbed  from  a  patent  for  a  ma- 
chine. The  court  distinctly  held  that  the  words 
'*  newly  invented  machine,  manufacture,  or 
•composition  of  matter,"  and  the  words  "such 
invention,**  in  the  first  clause  of  the  7th  section, 
meant  the  invention  patented;  and  that  the 
words  "  the  specific  machine,  manufacture,  or 
•composition  of  matter  "  meant  the  thing  invent- 
ed, the  right  to  which  was  secured  by  the  pa- 
tent We  see  nothing  in  this  case  which  sus- 
tains the  position  of  ue  appellants. 

The  first  reported  case  in  a  circuit  court,  in- 
volving any  part  of  the  7th  section,  is  that  of 
Pierdon  v.  BagU  Screw  Oo,  8  Btoiy,  403,  in  1844, 
In  the  Circuit  Court  for  the  District  of  Massa- 
chusetts, before  Mr,  Justice  Stoiy.  That  was 
a  case  which  involved  only  the  first  clause  of 
[704]  the  section.  The  defendant  had,  prior  to  the 
patentee's  application  for  his  patent,  purchased 
the  right  to  use  a  certain  number  of  machines 
embracing  the  patented  improvement,  from  the 
assignee  of  an  independent  inventor  thereof, 
and  claimed  the  right,  under  the  7th  section, 
to  use  the  machines  which  it  had  actually  in 
operation,  notwithstanding  the  fact  that  the 
patentee  was  the  first  inventor.  The  circuit 
cou.t  charged  the  Jury  that  the  first  clause  of 
the  7th  section  did  not  confer  such  rieht  upon 
the  defendant,  because  there  was  no  ficense  or 
consent  by  the  patentee,  as  inventor,  to  the  use 
of  the  machines  by  the  defendant.  In  consider- 
ing that  question  the  court  observed,  in  regard 
to  the  second  clause  of  the  7th  section,  that  it 
limited  the  right  to  applv  for  a  patent  lo  the 
period  of  two  years  after  the  inventor  bad  sold 
his  invention  or  allowed  it  to  be  used  by  others. 
But  the  second  clause  was  not  directly  in  Judg- 
ment in  the  case.  This  observation  on  the  sub- 
ject appears  to  have  been  the  ori^n  of  much 
that  has  been  said  on  the  question  m  subsequent 
cases,  for  this  case  of  Pierson  v.  Eagle  Screw  Oo, 
is  generally  cited  as  the  leading  authority  in 
favor  of  the  position  taken  by  the  appellants. 

In  Hovey  v.  Stevene,  1  Wood.  <&  M.  290,  in 
the  Circuit  Court  for  the  District  of  Massachu- 
cetts,  in  1846,  before  Mr.  Justice  Woodburv,  a 
motion  was  mode  for  a  preliminary  injunction, 
on  a  patent  granted  to  Hovey .  The  question  arose 
whether  Stevens  di4  not  himself,  before  Hovey 
obtained  his  patent,  discover  or  construct  the 
patented  invention.  The  court  considered  the 
question  whether  Stevens  had  not  obtained  a 
knowledge  of  Hovey's  invention  through  a 
workman  in  his  employ,  who  had  previously 
been  in  the  emplov  of  Hovey  and  had  used  the 
improvement,  ana  whether  Stevens  did  not 
copy  the  improvement  from  Hovey's,  without 
Hovev's  consent,  and  before  Hovey  made  his 
machine  public  or  sold  it   The  court  observed 

184  U.  8. 


that,  in  such  a  case,  the  use  of  the  macliine  by 
Stevens,  though  begun  before  Hovev  obtained 
his  patent,  would  be  a  use  by  fraua,  not  con- 
templated and  saved  under  the  7th  section  of 
the  Act  of  1830.  The  question  was  solely  as 
to  the  right  of  Stevens  to  continue  to  use  the 
machine  which  he  had  so  bej?un  to  use  before 
Hovey  obtained  his  patent  l%e  court  declined 
to  determine  the  question  of  fact  involved,  as 
an  action  at  law,  to  be  tried  by  a  Jury,  for  a 
violation  of  the  patent,  between  the  same  par- 
ties, was  then  pending,  and  refused  to  irrant 
the  injunction.  As  appears  by  the  report  of 
the  case  of  Hovey  v.  Steteru,  8  Wood.  &  M.  17, 
82,  the  bill  in  equity  was  dismissed  and  the  jury 
case  was  tried,  and  the  plaintiff  was  nonsuited 
upon  grounds  not  involving  those  considered 
on  the  motion  for  the  preliminary  injunction. 

The  next  case  cited  is  Pitte  v.  ffaU,  2  Blatchf . 
229,  in  1851,  in  the  Circuit  Court  for  the  North- 
em  District  of  New  York,  before  Mr,  Justice 
Nelson  and  Jttdge  Conkling.  In  that  case  the 
onlv  questions  were  whether  the  patentee  hud 
forfeited  his  right  to  his  invention  by  using  it 
in  public  more  than  two  years  prior  to  his  ap- 
plication, or  whether  such  use  by  him  was  only 
experimental,  with  a  view  to  further  improve- 
ments; and  also  whether  he  had  dedicated  or 
abandoned  his  invention  to  the  public  use.  The 
case  in  no  manner  involved  the  question  before 
us. 

In  McChrmiek  v.  Seymour,  2  Blatchf.  240,  in 
1851,  in  the  Circuit  Court  for  the  Northern  Dis- 
trict of  New  York,  before  Mr.  Justice  Nelson, 
the  points  involved  related  wholly  U>the  acts 
of  the  patentee  himself,  more  than  two  years 
prior  to  bis  application,  in  respect  to  his  own 
use  in  public  of  the  patented  improvement; 
and  to  the  question  of  nis  abandonment  of  the 
invention  to  the  public  within  the  two  years. 
The  Jury  having  failed  to  agree  upon  a  verdict, 
the  case  was  a^^n  tried,  and  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff,  thus  over- 
ruling the  defenses  set  up.  At  December  Term, 
1858,  this  court  reversed  the  Judgment  on  the 
question  of  damages,  but  it  approved  the  rul- 
ings below  on  the  above  points.  Seymour  v. 
McOortnick,  57  U.  S.  16  How.  480  [14: 10241. 

The  case  of  Sargent  v.  Seagrave,2  Curi.  553. 
in  1855,  in  the  Circuit  Court  for  the  District  of 
Massachusetts,  before  Mr.  Justice  Curtis,  in- 
volved only  the  questions,  on  a  motion  for  a 
preliminary  injunction,  of  the  exclusive  posses- 
sion of  the  right  by  the  patentee,  and  the  ac- 
quiescence of  the  public  therein,  after  the  issue 
of  the  patent,  for  the  period  of  about  two  years, 
and  its  acquiescence  in  the  claim  of  the  pa- 
tentee to  a  nght  under  a  caveat,  for  about  two 
years  before  the  date  of  the  patent. 

Then  came  the  case  of  Kendall  v.  Winsor,  62 
U.  S.  21  How.  822  [16:165]  decided  by  this  courf 
at  December  Term,  1858.  It  was  a  writ  of  er- 
ror to  the  Circuit  Court  for  the  District  of 
Rhode  Island,  where  the  case  was  tried  before 
Mr.  Justice  Curtis  and  a  Jurv.  The  suit  was  an 
action  at  law  for  damages  for  the  infringement 
of  a  patent  granted  to  Winsor,  who  baa  a  ver- 
dict and  a  Judgment  The  particular  question 
in  the  case  arose  wholly  unaer  the  first  clause 
of  the  7th  section  of  the  Act  of  1889.  The  de- 
fendants claimed  a  right  to  use  certain  specific 
machines  under  that  clause.  The  application 
for  the  patent  was  made  in  November,  1854 
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Prior  to  that  time,  the  defendants  had  construct- 
ed one  machine  containing  the  patented  in- 
vention, and  they  constructed  others  in  the  au- 
tumn of  1854.  In  the  course  of  that  fall,Win- 
Borhad  knowled^^e  that  the  defendants  had 
built,  or  were  building,  one  or  more  machines 
like  his  invention,  ana  did  not  interpose  to  pre- 
vent them.  Winsor  bad  completed  in  1849 
four  machines  oontaininff  the  patented  im- 
provements, and  had  made  on  them  articles 
which  he  had  sold.  But  he  kept  the  machines 
from  the  view  of  the  public,  allowed  aone  of 
the  hands  employed  by  him  to  introduce  per- 
sons to  view  them,  and  the  hands  pledged  them- 
selves not  to  divulge  the  invention  Among 
tliose  hands  was  one  Aldridge,  whc  left  the 
plaiotifTs  employment  in  the  autumn  of  1852, 
and  entered  into  an  arran^ment  with  the  de- 
fendants to  copy  the  plamtiflTs  machine  for 
tbem,  and  did  so,  and  the  defendants'  machines 
were  built  and  put  in  operation  bv  Aldridge, 
and  under  his  superintendence,  ana  by  means 
of  the  knowledge  which  he  had  gained  while 
in  the  plaintiffs  employment,  unaer  a  pledge 
of  secrecy.  On  the  basis  of  these  facts,  the  de- 
fendants' counsel  prayed  the  court  to  instruct 
the  Jury  that,  under  the  7th  section  of  the  Act 
of  lo89,  if  the  Jury  were  satisfied  that  the  ma- 
chines for  the  uaeot  which  the  defendants  were 
sued  were  constructed  and  put  in  operation  T)e- 
fore  the  plaintiff  applied  for  his  patent,  then 
the  defendants  possessed  the  right  to  use,  and 
vend  to  others  to  be  used,  the  specific  machines 
made  oi:  purchased  by  them,  without  liability 
therefor  to  the  plaintiff.    The  court  did  not 

grant  this  prayer,  but  instructed  the  Juiy  that, 
'  Aldridge,  under  a  pledge  of  secrecy,  obtained 
knowledge  of  the  plamtifirs  machine,  and  there- 
upon, at  the  instigation  of  the  defendants,  and 
with  a  knowledge  on  their  part  of  the  surrep- 
titiousness  of  his  acts,  constructed  machines 
for  the  defendants,  they  would  not  have  the 
r^ht  to  continue  to  use  the  same  after  the  date 
oithe  plaintiff's  patent;  but  that,  if  the  defend- 
ants had  the  machines  constructed  before  the 
Elaintiff  applied  for  his  patent,  under  the  be- 
ef, authorized  by  him,  that  he  consented  and 
allowed  them  so  to  do,  they  might  lawfully 
continue  to  use  the  same  after  the  date  of  the 
patent,  and  the  plaintiff  could  not*  recover.  It 
was  on  this  state  of  the  case  that  the  question 
came  before  this  court.  The  first  clause  of  the 
7th  section  was  the  onlv  one  involved  in  the  in- 
struction asked  for  and  in  that  above  recited  as 
given.  This  court  afi^rmed  the  judgment  and 
the  propriety  of  the  action  of  the  circuit  court 
In  its  opinion,  it  observed  that  inventors  were 
"entitled  to  protection  against  frauds  or  wrongs 
practiced  to  pirate  from  them  the  results  of 
thought  and  labor;"  that  *'  The  shield  of  this 
protection  has  been  constantly  interposed  be- 
tween the  inventor  and  fraudulent  spoliator  by 
the  courts  of  i^^laud,  and  most  signally  and 
effectually  has  Uiis  been  done  by  this  court,  as  is 
seen  in  the  cases  of  Pen  nock  v.  Dialogue,  27  U. 
S.  2  Pet.  1  [7:  827]  and  of  8haw  v.  Cooper,  82 
U.  S.  7  Pet  292  [8:689]."  The  opinion  of  the 
court  treated  the  case  as  one  in  which  the  rights 
of  Winsor  could  not  be  affected,  because  the 
knowledge  of  the  invention  had  been  surrep- 
titiously obtained  and  communicated  to  the 
public;  and  went  on  to  remark  that  the  instruc- 
tion to  the  jury  at  circuit  was  in  strict  conform- 
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ity  with  that  principle,  and  with  the  doctrinei 
declared  in  linnoek  v.  Dialootie  and  Shaw  v. 
Cooper.  It  closed  the  opinion  by  saying:  "That 
tnsmiction  diminishes  or  excludes  no  prc^wr 
ground  upon  which  the  conduct  and  intent  of 
the  plaintiff  below,  as  evinced  either  by  decla- 
rations or  acts,  or  bv  omission  to  speak  or  act, 
and  on  which  also  tne  justice  and  Integrity  of  yi 
the  conduct  of  the  defendants,  were  to  be  ex- 
amined and  determined.  It  submitted  the  con- 
duct and  intentions  of  both  plaintiff  and  de- 
fendants to  the  jury,  as  Questions  of  fad  to  he 
decided  by  them,  guided  simply  by  such  niles 
of  law  as  had  been  settled  with  reference  to 
issues  like  thajpne  before  them;  and  upon  those 

?[uestions  of  fact  the  jury  have  reflponded  in 
avor  of  the  plaintiff  below,  the  defendant  in 
error.  We  think  that  the  rejection  by  the  court 
of  the  prayers  offered  by  the  defendlants  at  the 
trial  was  warranted  by  the  character  of  tboee 
prayers,  as  having  a  tendency  to  narrow  the  in- 
quiry by  the  jury  to  an  imperfect  and  partial 
view  of  the  case,  and  to  divert  their  oodnda  from 
a  full  comprehension  of  the  merits  of  the  con- 
troversy." 

It  is  thus  seen  that  this  case  not  only  turned 
upon  a  rif  ht  claimed  wholly  under  the  flnt 
clause  of  ue  7th  section,  but  that  it  was  held 
that  a  fraudtdent,  piratical,  and  surreptitious 
purchase  or  construction  of  a  machine,  like 
that  shown  in  that  case,  was  not  such  a  pur 
chase  or  construction  as  was  covered  by  the 
first  clause  of  the  7th  section.  The  decision  in 
that  case  does  affect  the  one  now  before  the 
court 

It  may  well  be  that  a  fraudulent,  surrepd- 
tious  and  piratical  purchase  or  construction  or 
use  of  an  invention  prior  to  the  application  for 
the  patent  would  not  affect  the  riehts  of  the  pa- 
tentee under  either  clause  of  the  7th  section; 
but  the  present  is  not  such  a  case  as  that  whlclk 
existed  In  Kendall  v.  Winsor.    In  the  use  of 
driven  weUs  in  public,  at  Cortland,  bj  other* 
than  Green,  more  than  two  years  before  bis  ap- 
plication, we  see  nothing  in  the  evidence  under 
wUch  such  use  can  properly  be  characterized  aa 
fraudulent,  piratical,  or  surreptitious.     Green'a 
invention  was  made  in  1861.    The  brief  of  the 
appellants  at  the  former  hearing  contained  this 
statement:    "  But  it  is  not  denied  that  in  thi» 
case  there  is  proof  that  after  the  invention  bv 
Green  in  1861«  and  his  public  exhibition  of  it  in 
Cortland,  the  rumor  of  it  spread,  and  the  value 
of  it   became  apparent;  and  other  persons. 
without  Green's  consent  and  allowance,  did  put 
the  invention  into  public  use  without  his  knowV 
edge."  The  application  for  the  patent  was  made 
March  17,   1H66.    It  is  true  that  the  driven 
wells  thus  referred  to  were  constructed,  some 
by  Mudge  and  some  by  Suggett,  who  obtained 
niowleoge  of  the  invention  from  Green.     It  is 
admitted  in  tiie  appellants'  brief  on  the  present 
application  that,  subsequently  to  Green's  in- 
vention, and  more  than  two  years  prior  to  his 
application,  Suggett  put  down  four    driven 
wells,  for  persons  named  Copeland,  Seainan, 
Foster,  and  Samson  respectively,  and  Modee^ 
five  wells,  for  persons  named  Pomeroy,  Bolles^ 
Bates,  Seaman  and  Hicks,  respectively.      But 
there  is  nothing  that  indicates  in    regard  to 
these  weUs  frauo  or  piracy  or  surreptitSoosnefis 
in  the  sense  of  the  aecision  in  Kend<MU  v.  Wit^ 
eor.    The  invention  was  made  by  Qreen  and 
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imbllcly  exhibited,  the  rumor  of  it  tpretd,  aod 
Its  value  became  apparent,  and  tbe  persons  for 
whom  the  wells  so  put  down  were  made,  had 
them  constructed  during  the  time  when,  for 
five  years  after  the  invention,  Qreen  failed  to 
applj  for  a  patent  Of  course,  Green,  from  the 
moment  of  the  invention,  had  an  inchoate  prop- 
erty Uierein,  which  he  could  complete  by  taking 
«  patent.  The  first  clause  of  the  7th  section  of 
tne  Act  of  1889  gave  to  the  persons  for  whom 
those  wells  were  constructed  a  right  to  use 
them  without  the  consent  of  Qreen,  and  the 
second  clause  of  that  section  had  the  effect  to 
make  Qreen's  patent  invalid  because  of  the  use 
of  the  invention  by  those  persons  more  than 
two  years  before  he  applied  for  his  patent. 

In  the  case  of  Sanders  v.  Loffan,  2  Fish.  Pat. 
Cas.  167,  in  1861,  in  the  Circuit  Court  for  the 
Western  District  of  Pennsylvania,  before  Mr. 
JuiHce  Grier  and  Judge  McCandlcss,  the  bill 
was  dismissed  because  the  patentee  had  aban- 
doned his  invention,  and  because  it  had  been 
pnblidy  used,  with  his  knowledge,  consent 
and  approbation,  more  than  two  years  prior  to 
the  application  for  the  patent. 

In  the  case  of  American  Hide  d  L.  8.  db 
D.  M.  Oq.  v.  American  Tool  d  If,  Co,  A  Fish. 
Pat.Cas.  284, in  1870,  in  the  Circuit  Court  for  the 
District  of  Massachusetts,  before  Judge  Sliepley, 
the  Question  tried  was  whether  the  invention 
was  in  public  use  or  on  sale,  with  the  knowl- 
edge and  consent  of  the  inventor,  more  than 
two  years  before  he  applied  for  his  patent,  and 
whether  he  had  abandoned  his  invention  to  the 
public  prior  to  his  application.  On  these  issues 
the  jury  found  for  the  defendants. 

In  WMmin  v.  Barclay,  5  Fish.  Pat  CfA 
189,  in  1871,  in  the  Circuit  Court  for  the  West- 
em  District  of  Pennsylvania,  before  c7tMfp«0  Mc- 
Eennan,  two  patents  were  involved.  In  re- 
gard to  one  of  tnem,  the  defense  was  that  the 
patentee  had  himself  used  the  invention  in 
public  more  than  two  years  before  he  applied 
lor  his  patent  It  was  held  that  when  it  was 
so  used  it  was  a  complete  invention,  and  the 
patent  was  held  to  be  invalid.  In  regard  to 
tbe  other  patent,  the  defense  was  that  oi  aban- 
donment by  the  patentee  subsequently  to  the 
making  of  his  application,  the  application  hav- 
ing  been  madein  1856,  and  the  patent  having  been 
granted  in  1867,  and  the  invention  having  sone 
Into  use  subsequently  to  the  application.  The 
defense  of  the  abandonment  of  the  invention 
after  the  api^cation  was  filed  was  overruled. 

In  RvmU  d,E,  lifg.  Oo.  v.  Mallarj/,  10  Blatchf . 
140,  in  1872,  hi  the  Circuit  Court  for  the  Dis- 
trict of  Connecticut,  before  Juc^  Woodruff 
and  Shipman,  the  question  involved  related 
entirely  to  an  abanaonment  of  the  invention 
and  to  the  effect  of  the  acts  of  the  patentee 
within  two  years  prior  to  the  application. 

In  Jonei  v.  8ewall,  8  Cliff,  m,  in  1878,  in 
tbe  Circuit  Court  for  the  District  of  Massachu- 
setts, before  Mr,  Jtutioe  Clifford,  it  was  set  up 
as  a  defense  that  the  several  improvements  cov- 
ered by  the  patent  sued  on  were  in  public  use 
and  on  sale  more  than  two  years  before  the 
patentee  made  his  application  for  the  patent 
The  court  overruled  tne  defense,  holding  that 
there  was  no  evidence  to  show  that  the  mven- 
tions,  or  either  of  them,  were  in  public  use  or 
on  sale  more  than  two  years  before  the  inventor 
applied  for  a  patent,  or  for  any  shorter  period, 
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with  his  consent  and  allowance,  or  that  lie 
had  any  knowledge  of  any  such  sale  or  public 
tise  at  the  time  it  was  made;  and  that,  on  the 
contrary,  the  evidence  showed  that  he  never 
gave  his  consent  to  any  such  sales,  and  that  he 
constantly  asserted  that  he  intended  to  apply 
for  a  patent  The  decision  was  placed  upon 
the  ground  that  such  consent  and  allowance 
were  necessary  to  the  invalidity  of  the  patent 
This  was  a  direct  adjudication  upon  the  point 
involved  in  the  present  case. 

In  Klein  v.  EiMeU.e&V,  8.  19  Wall.  488, 
[22:116]  at  October  Term,  1878,  the  defense 
was  want  of  novelty.  The  plaintiff  had  a 
Judgment  which  was  affirmed  by  this  court 
At  tne  trial,  the  defendant  requested  the  court 
to  charse  the  Jury:  "1.  That  the  ic  vent  ion, 
as  described  in  the  patent  of  February,  1870,  is 
the  treatment  of  bork-tonocd  sheep  and  lamb 
skins  by  the  employment  of  fat  liquor;  and.  if 
such  treatment  was  known  to  others,  and  more 
than  two  years  before  the  plaintiff  applied  for 
his  patent,  his  patent  is  void."  He  also  re- 
quested the  court  to  instruct  the  Jury:  "7th. 
That,  if  fat  liquor  had  been  used  substan- 
tially in  the  manner  spedfled  in  the  plaint- 
iff's patent,  for  the  purpose  of  rendering  any 
kind  of  leather  soft  and  supple,  more  than 
two  years  before  the  plaintiff  applied  for 
a  patent,  the  plaintiff  cannot  recover,  even 
though  it  had  not  been  so  used  in  dressing  bark* 
tanned  lamb  or  sheep  skins."  These  instruc- 
tions were  refused,  and  the  failure  to  give  them 
was  alleged  as  error.  The  defendant  in  error 
contended,  in  this  court,  that  tbe  first  request 
did  not  correctly  or  fully  describe  the  inven- 
tion; that  the  employment  of  fat  liquor  merelv 
was  not  the  whole  of  the  invention,  but  that  it 
was  the  employment  of  fat  liauor  in  the  con- 
dition and  manner  described  in  the  specifica- 
tion; and  that  the  refusal  to  charge  the  seventh 
request  was  proper. 

In  regard  to  tbe  first  request,  this  court  said 
that  the  instruction  was  properly  refused,  and 
that  it  stated  inaccurately  the  rule  of  law 
which  it  involved.  The  court  added:  *'A 
patent  relates  back,  where  the  question  of 
novelty  is  in  issue,  to  the  date  of  the  invention 
and  not  to  the  time  of  the  application  for  its  is- 
sue. The  jury  had  already  been  sufficiently 
instructed  upon  the  subject  The  instruction 
assumes  that  the  reissue  was  for  the  use  of  fat 
r  ]uor,  without  reference  to  the  point  whether 
it  were  hot  or  cold."  The  court  then  proceed- 
ed to  bold  that  the  two  claims  of  the  patent 
sued  on  required  that  the  fat  liquor  should  be 
heated,  and  that  therefore  the  first  instruction 
asked  was  improper.  It  is  quite  apparent  that 
the  court  considered  only  the  issue  of  novelty, 
and  that  it  did  not  pass  upon  the  question  in- 
volved in  the  present  case. 

The  seventh  request,  Uke  the  first,  was  inac- 
curate, because  it  referred  to  the  time  of  the 
application,  and  not  to  the  date  of  the  inven- 
tion; and,  in  regard  to  the  seventh  request,  the 
court  merelv  siud  that  it  was  satisfied  with  the 
rulings  of  the  court  below  in  regard  to  that  re- 
quest and  four  others  which,  it  stated,  might  be 
''grouped  and  disposed  of  together;"  and  it 
added  that  neither  of  them  required  any  spe- 
cial remark.  We  cannot  regard  the  case  of 
Klein  V.  RusM  as  adjudicating  tbe  question 
now  presented. 
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Id  Henry  y.  Franeeit&wn  SoapiUms  Btow  Co. 
2  Bnn.  &  Ard.  221.  in  1876  in  the  Circuit  Court 
for  the  District  of  New  Hampshire,  hef ore  Judoe 
Bheple^,  the  defense  was  the  public  use  aud  sale 
of  the  inyention  by  the  patentee  more  than  two 
Tears  before  he  applied  for  his  patent  It  was 
held  that  the  use  and  sales  by  him  were  experi- 
mental. 

In  Coraolidated  Fruit  Jar  Co.  v.  Wright,  94 
XJ.  8.  92  [24:  68]  at  October  Term.  1876.  a 
patent  granted  in  1870,  on  an  application  made 
in  January,  1868.  the  invention  having  been 
completed  in  June,  1859,  was  held  void,  be- 
cause (1)  there  was  a  purchase,  sale,  and  prior 
use  of  the  invention  more  than  two  years  be- 
fore the  application,  and  (2)  at  the  time  of  the 
application  the  invention  had  been  abandoned 
to  the  public.  The  sale  and  prior  use  were  bv 
the  inventor  himself.  This  case  does  not  ad- 
judge the  point  here  involved. 

In  Kelleher  v.  Darling,  4  Cliff.  424,  fa  1878, 
fa  the  Circuit  Court  for  the  District  of  Massa- 
chusetts, before  Mr,  Juitiee  Clifford,  the  origi- 
nal patent  was  issued  fa  1871.  tmder  the  Act  of 
July  8,  1870.  and  was  divided,  on  its  subse- 
quent surrender,  fato  two  reissued  patents.  No 
question  arose  in  thecase  imder  the  Act  of  1889. 

So.  too.  the  case  of  Henrp  v.  Proeidenee  Tbol 
Co.  8  Ban.  &  Ard.  501,  in  1878,  fa  the  Circuit 
Court  for  the  District  of  Rhode  Island,  before 
Mr.  JuBtice  Clifford,  arose  under  the  Act  of 
1870. 

In  Draper  v.  WatUeM,  8  Ban.  &  Ard.  618,  fa 
1878.  in  the  Circuit  Court  for  the  District  of 
Massachusetts,  before  Judge  LoweU,  the  orig- 
inal patent  was  issued  fa  1869,  on  an  appfi- 
cation  made  in  June,  1868.  The  court  held 
that,  under  the  7th  section  of  the  Act  of  1889, 
the  sale  or  use  more  than  two  ^ears  prior  to  the 
application  must  have  been  with  the  consent  or 
allowance  of  the  inventor,  in  order  to  invali- 
date the  patent,  and  that  the  patent  was  not  in- 
validated by  the  sale  by  the  faventor  more  than 
two  years  before  he  applied  for  his  patent  of 
an  article  which  did  not  embody  the  whole  of 
his  invention  as  subsequently  patented.  The 
pofat  involved  in  the  present  case  was  thus  di- 
rectly adjudged. 

In  Baiee  v.  Ooe,  98  U.  8.  81  [25:68]  at  Oc- 
tober Term,  1878,  the  origfaal  patent  was 
issued  in  1868.  Mr.  Justice  Clifford,  fa  deliv- 
ering the  opinion  of  Uie  court,  stated  that  the 
answer  did  not  set  up  as  a  defense  that  the  in- 
vention bad  been  in  public  use  or  on  sale  in  this 
country  for  more  than  two  years  before  the  ap- 
plication for  the  patent,  and  that  there  vras 
nothing  fa  the  record  to  support  that  proposi- 
tion, if  it  had  been  well  pleaded.  His  obser- 
vation, therefore,  citing  Pierson  v.  Eagle  Screw 
Co.  8  8tonr,  402,  that,  under  the  7th  section  of 
the  Act  of  1889  the  public  use  or  sale,  in  order 
(o  defeat  the  right  of  the  faventor  to  the  patent 
must  have  been  with  his  consent  and  allow- 
ance, for  more  than  two  years  prior  to  the  ap- 
plication, was  an  observation  made  fa  regard 
to  a  pofat  not  fa  issue  or  in  Judgment 

In  Henry  v.  Francestown  SoapeUme  Stove  Co. 
5  Ban.  &  Ard.  108,  in  the  Circuit  Court  for  the 
District  of  New  Hampshire,  in  1880.  before 
Judae  LoweU.  the  patent  had  been  granted  in 
1859.  on  an  application  filed  in  1857.  On  proof 
that  the  Inventor  had.  more  than  two  years 
prior  to  his  application,  sold  articles  contalnfag 

M8 


his  favention,  not  experimentally,  the  patent 
was  held  invalid. 

In  Graham  y.  MeOomUek,  10  Bias.  89;  8.  0. 
5  Ban.  &  Ard.  247,  fa  the  Circuit  Court  for  the 
Northern  District  of  Illinois,  fa  1880,  befon 
Judge  Drummond,  the  patent  having  been 
granted  fa  1868,  the  question  was  as  to  a  use  or 
sale  by  the  inventor  more  than  two  years  be- 
fore his  application;  and  it  was  held  that,  as  a 
matter  of  fact,  the  flaleand  use  by  him  were  ex- 
perimental. 

In  BrickUl  v.  Mayor  of  If.  T.  18  Blatchf .  278. 
fa  1880,  in  the  Circuit  Court  for  the  Southern 
District  of  New  York,  before  Jw^  Wheekr, 
the  patent  had  been  granted  fa  1868;  and  the 
defendant,  the  City  of  New  York,  set  up  a 
right  to  use  the  invention,  which  was  for  the 
combfaation  of  a  heating  apparatus  with  a  ^* 
steam  fire  engfae.  by  reason  of  the  fact  that  the 
patentee  had  made  it  while  .fa  the  employ  of 
the  Fire  Department  of  the  city,  and  had  at- 
tached it  to  two  of  the  city  fire  engfaes.  The 
court  held,  notwithstandmg  the  oonstmction 
put  upon  the  first  clause  of  section  7  of  the  Act 
of  1889  by  this  court  fa  MeClurgy.  KingUand, 
42  IT.  8.  1  How.  202  [11: 102]  that  the  defend- 
ants had  acquired  no  right  beyond  the  rifi;fat  to 
use  the  specific  machines  constructed  prior  to 
the  application  for  the  patent. 

In  Campbell  Y,  Mayor  of  N.  7:20Blatchl  67, 
in  1881  fa  the  Circuit  Court  for  the  Southern 
District  of  New  York,  before  Judge  Wheeler, 
the  patent  having  been  granted  in  1864,  and 
the  invention  having  been  made,  sold,  and  used 
by  others  than  the  patentee  after  he  had  in- 
vented it,  and  more  than  two  years  before  he 
applied  for  his  patent,  but  without  his  conaent 
and  allowance,  it  was  held  by  the  court  that, 
under  the  second  clause  of  vie  7th  aectioD  of 
the  Act  of  1889,  the  public  use  and  aale  having 
been  without  the  consent  or  allowance  of  the 
faventor.  the  patentlwas  not  favalid.    This  waa 
a  direct  adjuoication  upon  the  pofat  ioTolved 
fa  the  present  case. 

In  Dane  v.  Frederieki,  21  Blatchf.  K6,  in 
1884,  fa  the  Circuit  Courtfor the  Southern  Dis- 
trict of  New  York,  before  Judge  Wheeler,  the 
patent  having  been  granted  fa  1868,  the  inven- 
tion had  got  into  public  use  and  on  aale  more 
than  two  years  prior  to  the  application  for  the 
patent,  but  without  the  faventor's  consent  or  al- 
lowance. The  court  held,  foUowfag  CampbeU 
V.  Mayer  of  N.  Y.  that  the  patent  was  not  in* 
valid. thus  adiudgfag  the  point  fa  Question  here. 

Reference  is  also  made  fa  the  brief  for  the 
appellants,  to  twelve  cases  reported  m  1  Mac- 
Arthur's  Patent  Cases,  running  from  1841  to 
1859,  decided  by  the  Judges  of  the  Circuit  and 
Supreme  Courts  of  the  District  of  Columbia^ 
on  appeals  from  the  commissioner  of  patents; 
but  10  none  of  them  was  the  pofat  here  involved 
fa  judgment.    In  Heath  v.  Hildreth,  p.  12,  no 
question  arose  under  the  Act  of  1889.      In  Ar- 
noldY.  Bishop,  p.  27.  consent  by  the  applicant 
to  the  use  of  his  favention  for  more  than  two 
years  prior  to  his  application  was  shown.     In 
Hunt  V.  Hotee,  p.  866,  the  sale  was  oimde  by 
the  inventor.    In  Bum  v.  Haines^  p.  4M,  the 
use  and  sale  were  with  the  consent  and  aUow- 
ance  of  the  applicant    In  Mowry  v.  Sarbmf.  p. 
568,  the  making  and  selling  were  by  the  appiil 
cant.    In  Carroll  v.  GambrHl,  p.  681,  the  ap> 
pUcant  was  defeated  upon  the  ground  of  eatop- 
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pel  and  of  abandonment  of  the  invention.  In 
KllWiorp  ?.  B4)b0rUan^  p.  686,  he  was  defeated 
upon  thi'  ground  of  kches  on  his  part,  amount- 
ing to  abandonment.  In  Blaekinton  ▼.  Dong- 
JoM,  p.  622,  there  was  public  use  with  the  con- 
sent of  the  inventor.  This  was  also  the  case  in 
Justice  V.  Janei,  p.  686.  In  Wick&rsham  v. 
Singer ^  p.  646,  there  were  abandonment  by  the 
inventor  and  consent  andallowance  by  him.  In 
Satary  v.  Lavth,  p.  691,  the  applicDDts  were 
defeated  on  the  ground  of  laches  by  V  <  in  and 
presumed  acquiescence.  In  JSpear  v.  Bthon,  p. 
699,  it  was  held  that  laches  and  delay  on  the 

Eart  of  the  applicant  had  caused  a  forfeiture  of 
is  right. 

The  review  we  have  given  of  the  cases  now 
cited  on  behalf  of  the  appellants  shows  no  ad- 
judication by  this  court  on  the  question  in- 
volved, and  a  direct  adjudication  as  to  the  ef- 
fect of  the  second  clause  of  the  7th  section  of 
the  Act  of  1889,  in  accordance  with  that  con- 
tended for  by  the  appeUants,  in  only  four  cases 
in  circuit  courts,  not  including  ^m2r«iM  v.  Car- 
man. To  the  contrary  effect  is  the  case  of  Eg- 
bert  y,  Lippmann,  16  Blatchf.  296,  oommentea 
on  in  the  former  opinion,  128  U.  8.  270,  271 
[ante.  161, 162]. 

It  is  alleged  by  the  appellants  that  this  court 
was  in  error  in  statins,  as  it  did  in  its  former 
opinion--128  U.  8.  »59  [ante,  161]— that,  in 
Andrew  v.  Carman,  18  Blatchf.  807,  824,  the 
question  of  the  use  of  Green's  invention  bv 
others  more  than  two  years  prior  to  his  appli- 
cation does  not  appear  to  have  been  raised;  tnat 
It  was  in  fact  raised;  and  that  the  inference  to 
the  contrary  grows  out  of  a  clerical  error  in 
the  published  opinion  in  Andretoe  v.  Carman, 
It  may  be  accepted  that  this  is  so,  but  the  ques- 
tion of  law  involved  la  the  veiy  question  now 
under  consideration.  i^' 

It  is  also  alleged  that  the  same  question  was 
distinctly  raised,  in  proof  and  argument,  in  the 
Interference  case  between  Green  and  Su^gett 
respecting  this  invention,  and  that. Green%  pa- 
tent was  thereafter  granted,  with  the  under- 
standing in  the  Patent  Office  that  the  Cortland 
wells  now  in  question  had  been  constructed 
subsequently  to  Green's  invention  and  more 
than  two  years  before  his  application.  But  pa- 
[716]  tents  are  often  granted  with  a  view  to  leaving 
open,  to  be  decided  by  the  courts,  questions 
whidi  the  Patent  Office  does  not  deem  it  prop- 
er to  adjudicate  against  the  applicant  by  with- 
holding the  patent 

It  is  also  urged  that  In  the  rules  of  the  Pat- 
ent Office,  promulgated  between  the  time  of  the 
passage  of  the  Act  of  March  8,  1839,  and  the 
enactment  of  the  Act  of  July  8,  1870,  it  was 
made  known  to  applicants  for  patents  that  a 

Etent  would  not  be  granted  if  the  invention 
d  been  in  public  use  or  on  sale,  with  the  con- 
sent and  allowance  of  the  inventor,  for  more 
than  two  years  before  his  application.  It  was 
undoubtedly  true  that  such  a  state  of  facts  was 
sufficient  ground  for  withholding  a  patent;  but 
the  promulgation  and  enforcement  of  such  a 
rule  cannot  be  regarded  as  having  the  effect  of 
a  judicial  or  authoritative  adjudication  of  the 
question  under  consideration. 

The  argument  sought  to  be  founded  upon  the 
various  phases  assumed  by  the  provinons  of 
the  Act  of  July  8,  1870,  in  its  passage  through 
the  two  Houses  of  Congress,  is  very  unsafe  and 
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unreliable,  as  a  basis  of  judidal  action,part{cn- 
larly  when  the  only  inference  sought  to  be 
drawn  is  one  as  to  what  view  Congress  took  of 
the  Act  of  1889,  in  enacting  the  Act  of  1870. 
If  anv  inference  is  to  be  drawn  on  the  sub- 
ject, it  can  only  properly  be  drawn  from  the 
Act  of  1870  as  it  stands  on  the  statute  book, 
and  that  inference  is  commented  on  in  the  for- 
mer opinion  of  this  court,  at  page  276  of  128  U. 
Q'Ujtnte,  163]. 

The  doctrine  invoked  by  the  appellants,  that 
where  the  meaning  of  a  statute  has  been  settled 
by  judicial  construction,  that  construction  be- 
comes a  part  of  the  statute,  is  not  applicable  to 
the  present  case.  A  question  arising  in  regard 
to  the  construction  of  a  statute  of  the  United 
States  concerning  patents  for  inventions  cannot 
be  regarded  as  judicially  settled  when  it  has  not 
been  so  settled  by  the  highest  judicial  authority 
which  can  pass  upon  the  question.  The  earliest 
dedsion  of  a  circuit  court,  directly  adjudging 
the  point  here  involved,  was  in  1878.  This  court  -  --  -, 
has  always  had  jurisdiction  to  review  suits  on  .  ■  *  •  J 
patents  to  a  specified  extent,  and  that  jurisdio- 
tion  was  extended  by  section  66  of  the  Act  of 
July  8, 1870,  16  Stat,  at  L.  207,  to  writs  of  error 
and  appeals,  in  such  suits,  without  regard  to 
the  sum  or  value  in  dispute.  No  question  aris- 
ing in  any  such  case,  reviewable  by  this  courts 
can  be  regarded  as  finally  settled,  so  as  to  estab* 
lish  the  law  for  like  cases,  until  it  has  been  deter> 
mined  by  this  court.  This  view  of  the  matter 
has  been  applied  by  this  court  in  analogous 
cases.  Thus,  in  Wifeon  v.  City  Bank,  84  U.  8. 
17  Wall.  478  [21:728],  a  decision  was  made  as 
to  the  construction  of  sections  85  and  89  of  the 
bankruptcy  Act  of  March  2,  1867,  which,  this 
court  said  in  its  opinion,  was  contrary  to  the 
view  taken  by  "a  large  number  of  the  district 
judges,  to  whom  the  i^ministration  of  the  bank- 
rupt law  is  more  immediately  confided."  So, 
too,  in  Ex  parte  Wilson,  114  U.  S.  417  [29:  89], 
as  to  the  proper  construction  of  the  constitu- 
tional provision  that  "No  person  shall  be  held 
to  answer  for  a  capital-  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of 
a  grand  jury,"  and  as  to  what  criminal  prose- 
cutions required  an  indictment,  and  in  wnatan 
information  was  allowable,  this  court  said,  p. 
425,  [921:  **  Within  the  last  fifteen  years  prose- 
cutions by  information  have  greatly  increased; 
and  the  general  current  of  opinion  in  the  cir- 
cuit and  district  courts  has  been  towards  sus- 
taining them  for  any  crime,  a  conviction  of 
which  would  not,  at  common  law,  have  disqual- 
ified the  convict  to  be  a  witness."  The  court 
cited  seven  cases  in  the  courts  of  the  United 
States,  besides  the  one  before  it,  which  had 
adopted  such  view;  but  that  view  was  over- 
ruled, and  a  contrary  one  established. 

Nor  is  this  a  case  for  the  application  of  the 
doctrine  that,  in  cases  of  ambiguity,  the  prac- 
tice adopted  by  an  executive  department  of  the 
government  in  interpreting  and  administering 
a  statute  is  to  be  taken  as  some  evidence  of  its 
proper  construction.  The  question  before  us, 
as  to  the  validity  of  a  patent,  by  reason  of  pre- 
existing acts  or  omissions  of  the  inventor,  of 
the  diaracter  of  those  involved  in  the  present 
case,  is  not  a  question  of  executive  administra- 
tion, but  is  properly  a  judicial  Question.  Al- 
though it  may  be  a  question  which,  to  some  [718] 
1  extent,  may  come  under  the  cognizance  of  the 
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•oomminfoDer  of  patents,  in  granUng  a  patent, 
,  jni,  like  all  the  (faestiona  pained  upon  by  him 
in  granting  a  patent,  whicn  areaimflar  in  char- 
acter to  the  question  here  involved,  his  deter- 
mination thereof ,  in  granting  a  particular  patent, 
has  never  been  looked  upon  as  concluding  the 
•determination  of  the  courts  in  regard  to  thoae 
•questions,  respecting  such  particular  patent, 
«nd,  afartiort,  respecting  other  patents. 

It  is  contended  for  the  appellants  that  the 
«laira  of  the  Qreen  patent  isior  a  process,  being 
for  "the  process  of  constructing  wells  by  driv- 
ing or  forcing  an  instrument  into  the  ground 
until  it  is  projected  into  the  water,  without  re- 
moving the  earth  upward  as  it  is  in  boring, 
«ul)stantlanv  as  herein  described;"  that  the  7tn 
'  «ection  of  the  Act  of  1HC9  applies  only  to  "a 
machine,  manufacture,  or  composition  of  mat- 
,  ter;"  and  that,  therefore,  that  section  does  not 
]  tLfV\j  to  the  present  case.    In  addition  to  the 
:  view  to  the  contrary  taken  by  this  court  in 
Mcaurg  y.  Kingdand,  42  U.  8. 1  How.  202  [11: 
102J,  before  commented  on,  it  was  held  by  this 
\  court  in  BeedU  v.  Bennett,  122  U.  8.  71  [80: 
'  1074] ,  a  suit  on  this  very  patent,  that  the  patent 
covers  the  process  of  drawing  water  from  the 
^nrth  by  means  of  a  well  driven  in  the  manner 
described  in  the  patent,  and  that  the  use  of  a 
well  so  constructed  was  therefore  a  continuing 
infringement,  because  every  time  water  was 
drawn  from  it  the  patented  process  vras  neces- 
sarily used. 

The  most  plausible  ar^[ument  presented  on 
the  port  of  the  appellants  is  that,  under  sections 
6,  7.  and  15  of  the  Act  of  July  4, 1886,  apatent 
was  invalid  if  the  thing  invented  had  been  in 

{mblic  use  or  on  side,  with  the  consent  and  al- 
owanoe  of  the  inventor,  prior  to  his  application 
for  the  patent;  that  section  7  of  the  Act  of  1889 
was  intended  only  to  limit  the  effect  on  the 
validity  of  the  patent  of  the  acquisition  of  single 
specimens  of  the  patented  invention;  that  9ie 
interests  of  purchasers  or  constructors  of  such 
specific  articles  were  the  sole  objects  of  that  sec- 
tion; that  the  second  clause  of  the  section  was 
intended  only  to  provide  that  the  patentee  should 
hold  his  rignt  against  the  ireneral  public,  unless 
there  was  proof  of  abandonment  by  him,  or 
unless  the  purchase,  sale,  or  prior  use  by  or  to 
[7101  individuals  who  had  acquired  such  specific  ar- 
ticles, had  been  for  more  than  two  years  prior 
to  the  Application  for  the  jMitent;  that  in  this 
respect  alone  were  the  provisions  of  the  Act  of 
1886  intended  to  be  modified;  and  that  a  defend- 
ant, in  order  to  show  the  invalidity  of  apatent, 
under  section  7  of  the  Act  of  1889,  must  show 
that  he  claims  exemption  from  liability  to  the 
patentee  because  he  purchased  or  constructed 
a  specific  article  covered  by  the  patent  prior  to 
the  application  therefor,  and  must  show  that 
the  invention  was  abandoned  or  that  the  pur- 
chase, sale,  or  prior  use,  or  construction  oi  the 
apeciflc  article  occiured  more  than  two  years 
before  the  application  for  the  patent,  and  with 
tiie  consent  and  allowance  of  the  inventor. 

But  our  views  in  regard  to  the  proper  con- 
atrucdon  of  the  7th  section  do  not  admit  the 
soundness  of  thin  contention,  and  were  fully  set 
forth  in  the  former  opinion. 

It  is  proper  to  notice  the  suggestion  that  there 
ii  no  declaration  in  the  7th  section  of  the  Act 
of  1889  that  either  in  the  case  of  an  abandon- 
ment of  the  invention,  or  of  the  existence,  for 
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more  than  two  years  prior  to  the  appllcatioii. 
of  the  purchase,  sale,  or  prior  use  referred  to  io 
the  second  dauaeof  thesection,  thepatentshall 
be  held  to  be  invalid;  and  the  further  sugges- 
tion that  there  is  only  a  hvpothetiad  implica- 
tion that  the  patent  shall  be  invalid  in  the  ex- 
cepted cases.  But  we  cannot  so  internet  the 
statute.  Under  sections  6, 7,  and  16  of  the  Act 
of  1886,  a  patent  was  made  invalid  if,  at  the 
time  of  the  application  therefor,  the  invention 
had  been  in  public  use  or  on  sale,  with  the  con- 
sent or  allowance  of  the  patentee,  however  short 
the  time.  The  second  clause  of  the  7th  section 
seems  to  us  to  clearly  intend  that,  where  the 
purchase,  sale,  or  prior  use  referred  to  in  it  has 
been  for  more  than  two  years  prior  to  the  an- 
plication,  the  patent  shall  be  held  to  be  invalid, 
without  regard  to  the  consent  or  allowance  of 
the  inventor.  Otherwise  the  statute  cannot  be 
given  its  full  effect  and  meaning. 

The  remit  of  the9evi€tDS  it  that  thtofpUeation 
fw  a  rehearing  ie  denied. 


WILLIAM  D.  ANDREWS  n  al.,  Apptt,, 

V. 

ROYAL  D.  CONR 

|9ee  R.  C.  Reporter*B  ed.  TSIU 

Driven  toeU  patent, 

Tbm  deoied,  dIsmisBinff  salt  for  the  lnfHiif«aieni 
of  the  Driven  Well  Patent,  afllrmed«  pimuant  to  a 
stipulation  that  tt  should  atiide  the  result  of  the 
oaae  of  .^indriiot  v.  HoMy,  US  U.  8. 18T,  Ofite.  Wk 

[Nal56.] 
Decided  Feb.  tO,  1888. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota.    Af- 
Jl/nned, 

Meeere.  Oeor^e  F.  Edmunds  and  J".  C. 
C^jton*  for  appellants. 
Jd/r.  ThoBUM  wilsoB*  for  appeDae. 


Mr.  JuetieeMimtehiord  deUvered  tlie  cfpkn- 
ion  of  the  court: 

This  is  an  appeal  by  the  plaintitb  in  a  salt  in 
equity  in  the  Circuit  Court  of  the  United  Stalea 
for  tne  District  of   Minnesota,  from   a  de- 
cree dismissing  the  biU.    The  suit  was  brougfa  t 
for  the  infringement  of  the  "driven  w^**  pa- 
tent which  vras  the  subject  of  the  decialon  of 
this  court  in  Andrewe  v.  Eo9ey,  128  U.  8.  20r 
[ante,  160],  and  in  which  case  an  applicntion 
for  a  rehearing  has  Just  been  denied,  134  U.  S. 
694  ran<0, 6671    The  decree  below  in  A  ndrtfrt 
V.  Uovey,  6  McCrary,  181,  dismissed   the  bill 
and  this  court  affirmed  it,  holding  the  patent  to 
have  been  invalid.    In  the  present  caae  tbere 
is  a  written  stipulation,  filed  in  this  ooart, 
signed  by  the  counsel  of  record  here,  that  this 
case  shall  abide  the  result  of  the  case   of  ^f»- 
drewi  v.  Ene^,  in  this  court,  and  thmt  the  de- 
cree and  mandate  herein  shall  be  the  namo  as 
the  decree  and  mandate  in  that  case,  except 
that  no  costs  shall  be  taxed  or  awarded,  or  dis- 
bursements or  officer's  fees  allowed  or  award- 
ed, in  this  case,  in  favor  of  or  agatnaa  either 
party  hereto,  and  that  each  party  shall  par  his 
own  costs  and  disbursements.    In  SM^oordanoo 
with  such  stipulation,  the  decree  ef  Vk^  Oiro^t 
Court  ie<i^rmed,iubfect  te  the  aboie 
vitione  of  the  etipulaiion. 
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gagor  mmt  Moount  to  the  mortgagee  for  suob 
earnings,  end  ft  It  of  no  coneequenoe  that  a  re- 
oelTer  waa  not  appointed  until  Bubseaoentlj. 

[No.  165.1 
Argued  Jan.  9,  1888.    IMdsd  Feb,  iO,  1S88. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Arkansas,  directing  the  restoration  of 
mon^  by  a  receiyer  to  the  above  named  Bail- 
road  Company.    Betencd, 

The  facts  are  statdd  by  the  court. 

Mr.  U*  M.  Rose,  for  appellants: 

The  court  erred  in  striking  from  the  decree 
that  part  of  it  which  requ&ed  the  money  on 
hand  to  be  turned  over  to  the  receiver. 

FiUgerald  v.  BeAe,  7  Ark.  911;  OUchrist  r. 
Patterean,  18  Ark.  670;  OaheeUm,  H.d  H.  R.  JR. 
Oo.  V.  Oawdrey,  78  U.  8. 11  Wall.  488  (20:  307); 
CHhbee  v.  QreenviUe  dkO.R.R.  Go,  15  Shand  (8. 
C.) 518; 8.0.9  Am. <&  Eng.  R  R  Cas.  728. 

Mr.  Wag^r  Swajne,  for  appellee: 

When  a  mortgagee  allows  a  mortgagor  to  re- 
main in  possession  after  default,  the  latter 
takes  the  rents  and  profits  to  his  own  use,  and 
the  former  cannot  require  him  to  account  there- 
for, nor  recover  them  from  him.  Although 
the  mortgagee  may  have  the  right  to  take  pos- 
session upon  a  breach  of  the  condition,  if  he 
does  not  exercise  the  right  he  cannot  claim  the 
profits. 

Jones,  Morugg  670,  771;  1  HiU.  Mort.  179- 
222,iMtMim.*3  Washb.RealProp.l56,par.  11; 
Joues,  R  R  8ecuritie8,  a  114;  Higgiiu  v.  York 
Building  Co.  2  Atk.  101;  Ohinnery  v.  Black- 
man,  8  Doug.  (Eng.)  891;  iSL  (7.  evb.  nam.  Chin- 
nerv  v.  BUukbume,  1  H.  BL  117,  note;  Oilman 
V.  lUinoii  d  M.  Tel.  Oo.  91  U.  8.  615  (28:409); 
WOder  v.  Houghton,  1  Pick.  87;  Noyee  v.  Rich, 
52 Me.  115;  Mieeieeippi  VaUegdW.  R.  Co.  v.  O. 
S.  Expreee  Oo.  81  IlL  6M;  Boston  Bank  y.  Reed,  8 
Pick.  461;  Long  v.  Wade,  70  Me.  858;  Field  v. 
8u)an,  10  Met  112;  Cham  v.  Palmer,  25  Me.  841; 
Smith  y. Eastern  R.R.Oo.Vti  Mass.  154;  EUUy. 
Boston,  E.dbE.R.  R.  Oo.  107  Mass.  1;  Bath  v. 
Miaer,fSi  Me.  841;  WiUiameon  v.  New  Albany 
RR^On  1  Biss.  198;De  OrafT.  8t.  Paul  dbP. 
R.R.00.2S  Mhin.  144;  Merehante  Bank  v.  Pet- 
ersburg R.  R  Oo.  12  Phila.  4^;  Galveston,  IT. 
d  H.  R  R  Co.  V.  Ootodrey,  78  tJ.  8. 11  Wall. 
482  090. 1^;  American  Bridge  Co.  v.  Beidel- 
bach,  94  U.  8. 798  (24: 144);  JOcfl^ajT  v.  Thomp- 
son, 24  Minn.  452. 

Mr.  C7Af4fc7t»<t«0Waite  delivered  the  opin- 
ion of  the  court: 
The  facts  on  which  this  case  rests  are  these: 
Robert  K.  Dow,  Watson  Matthews  and 
Charles  Moran  are  the  trustees  in  two  mort- 
flAfies  executed  by  th«,  Memphis  and  Little  Rock 
Railroad  Company  as  reorganized,  one  on  the 
first  and  the  other  on  the  second  of  May,  1877, 
to  secure  two  separate  issues  of  bonds.  Each 
of  the  mortgages  covered,  among  other  things, 
"sU  tiie  incomes,  rents,  issues,  tolls,  profits,  re- 
ceipts, rights,  benefits  and  advantages  had,  re- 
ceived or  derived  by  the  party  of  the  first  part 
from  any  of  the  hereby  conveyed  premises," 
which  included  the  railroad  of  the  Company; 
but  it  was  provided  that  until  default  in  the 
payment  of  interest  or  principal  the  Company 
should  "retain  the  possession  of  all  the  proper- 
ty hereby  conveyed,  and  receive  and  enjoy  the 
income  {hereof.'     bi  case  of  default  for  sixty 
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UNITED  8TATE8,  Appi.. 

ICATHILDE  DsMORANT  m  AX.. 

(Bee&  a  Beporter*s  ed.  SI7, 6180 

Judgment  amended. 

Judgment  amended,  by  adding  Instructions  to  the 
oonrtDelow  to  amend  its  decree  by  describing  the 
lands  confirmed,  and  by  declaring  that  If  any  of 
•aid  lands  have  been  sold  by  the  united  States,  the 
appellees  may  ent^  a  like  quantity  of  the  public 
lands,  and  by  declaring  them  entitled  to  scrip  cer- 
tificates therefor,  and  by  directing  a  reference  to 
ascertain  what  sales  have  been  made. 

[No.  86.] 
Submitted  Jan.  SO,  1888.  Decided  Feb.  90, 1888. 

APPEAL  from  the  District  Court  of  theUnited 
States  for  the  Northern  District  of  Florida. 
E^ported  ante,  171. 

Motion  to  amend  decree  and  remand  cause 
with  instructions.     Granted, 

Mr.  Robert  B.  Lines*  for  appellees: 

It  has  been  the  practice  heretofore,  in  such 
cases,  forUie  decree  of  the  lower  coun  to  state 
whether  any  and  what  lands  have  been  so  sold 
within  the  limits  of  private  land  claims. 

See  mandates  and  Kecords  in  U.  8.  v.  Oush- 
ing^  October  Term.  1878;  U.  8.  v.  Marquis  of 
Oasa  Trujo,  October  Term,  187a 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

It  is  ordered  that  the  Judgment  in  this  case 
be  amended  by  adding  thereto  instructions  to 
the  district  court  from  whose  decree  the  appeal 
^ai«  taken  to  amend  its  decree  by  describinir, 
according  to  United  States  surveys,  the  lands 
applied  &r  by  the  appellees  and  confirmed  to 
them  by  the  decree,  and  by  declaring  that  if 
any  parts  of  said  lands  have  been  sold  or  grant- 
ed by  the  United  States,  the  appellees  shall 
have  the  right  to  enter  upon  any  of  the  public 
!asds  of  the  United  States,  a  quantity  of  land 
equal  in  extent  to  that  so  sold  or  granted;  and 
by  directing  a  reference  to  be  made  to  a  mas- 
t?r  to  asceiteln  whether  any  such  sales,  and  if 
so  what,  and  to  what  extent,  have  been  made; 
and  by  declarinff  the  appellees  entitled  to  scrip 
certiflcates  to  the  extent  and  amount  of  sucn 
«ai»:d  asd  grants. 

And  the'said  district  court  is  further  instruct- 
ed to  take  such  further  proceedings  as  may  be 
ziscesoary  to  carry  out  the  instructions  of  this 
decree. 


ROBERT  E.  DOW  bt  al..  Trustees,  AppU., 

e. 

MEMPHIS  AND  LITTLE   ROCK  RAIL- 

ROAD  COMPANY,  as  Reorganized. 

(See  &  OL  Beporter*s  ed.  66S-650.) 
Mortgagor,  rights  tf-^account  of*  earnings. 

1.  The  mortgagor  of  a  railroad,  even  though  the 
mortgage  covers  income,  cannot  be  required  to 
account  to  the  mortffai^ee  for  earnings,  while  the 
property  remains  in  nls  poesession,  until  a  demand 
has  oeen  made  on  him  therefor,  or  for  a  surrender 
of  the  possession  under  the  provisions  of  the  mort- 

zTk  demand  for  the  posooasion  maj  be  made  by 
the  bringing  of  a  suit  for  that  purpose,  and,  from 
the  time  ox  the  bringing  of  such  suit,  the  mort- 

124  r.  S.  U.  8.  Book  81. 
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days  io  the  payment  of  interest  the  Trastees 
were  authorized  to  enter  upon  and  take  pot- 
session  of  "all  and  singular  the  charter,  naiv 
chises  sAd  property  •^*  *  conveyed,"  "and 
take  and  receive  the  income  and  profits  there- 
of." 
The  Company  fafled  to  pay  its  interest  fall- 

r6531  ^S  ^^®  Jw  1>  1^^*  ^^  thereafter.  For  this 
reason  the  Trukees  be^an  this  suit  against  the 
Company  in  the  Circiut  Court  of  the  United 
States  on  the  12th  of  February,  1884,  prayine 
tiiat  they  might  be  put  into  the  possession  oi 
the  mortgaged  proper^  in  accordance  with  the 
terms  of  the  mortgage  of  May  2, 18T7,  and  for 
the  purposes  therein  expressed,  "and  that  the 
defendant  may  be  enjoined  from  interfering 
with  their  po^ession,  or  disturbing  it  in  any 
way."  On  the  24th  of  March  they  applied  for 
the  appointment  of  a  receiver,  and  the  court  on 
the  27m  of  that  month  granted  the  parties  un- 
tU  April  7  to  file  briefs  on  the  motion,  but  or- 
derea  "that  the  defendant,  until  further  order 
herein,  hold  the  property  mentioned  in  the  bill 
subject  to  the  order  of  the  court"  On  the  15th 
of  Aprfl  a  receiver  was  appointed,  and  the 
Company  was  ordered  at  once  to  '^surrender 
possession  of  its  said  railroad,  rolling  stock,  and 
aU  other  money  and  property  of  every  charac- 
ter" to  him.  To  this  order  exceptions  were 
taken  by  the  Company,  so  far  as  it  directed  the 
deliverv  of  money  to  the  receiver,  on  the 
ground  "that  all  the  money  in  its  hands  or  pos- 
session was  derived  by  it  from  the  operation  of 
the  railroad  and  other  propertv  mentioned  in 
the  bill,  and  was  its  income  and  the  income  of 
said  property,  and  that  it  had  no  money  what- 
ever, save  such  as  was  thus  derived  and  re- 
ceived;" and  that  at  no  time  had  the  plaintiff 
demanded  possession  of  the  property.  On  the 
18th  of  April  this  motion  was  denfed,  but  the 
receiver  was  directed  to  hold  the  moneys  to  be 
paid  him  "subject  to  the  order  of  the  court, 
and  to  be  repaid  to  defendant  should  the  court 
so  adjudge.''  ^ 

On  the  27tli  of  March  the  Company  had  in 
its  hands  $42,128.68.  Between  that  date  and 
April  16  the  Companv  paid  out  $46,458.16,  and 
its  earnings  were  such  that,  when  added  to  the 
$42,128.<K,  there  was  enough  to  make  these 
payments  and  leave  a  balance  of  $S3,216.20, 
which  was  paid  over  to  the  receiver. 

Certain  persons,  who  were  holders  of  bonds 
Tf^fi^'i  secured  by  the  mortgage  of  May  1,  1877,  re- 
*■  -*  covered  judgments  at  law  against  the  Company 
for  past  due  coupons  amounting  in  the  aggre- 
gate to  more  than  the  sum  thus  put  in  the  hands 
of  the  receiver,  and  they  presented  petitions  for 
payment  out  of  the  fund.  Afterwards  the 
court  ordered  the  receiver  to  pay  back  the 
$82,216.20  to  the  Company,  and  to  turn  over 
the  mortgaged  propertv  to  the  Trustees.  The 
record  does  not  diow  ttiat  there  are  any  other 
creditors  than  such  as  are  secured  by  the  mort- 
gages, which  exceed  in  amount  the  value  of  the 
property. 

From  that  part  of  the  decree  directing  the 
restoration  of  the  money  to  the  Company  the 
Trustees  took  this  appesL  The  creditors  who 
presented  petitions  for  the  payment  of  their 
judgments  did  not  appeal,  so  tiiat  the  only  ques- 
tion presented  here  is  whether  the  court  erred 
in  ordering  the  receiver  to  pay  the  $82,216.20 
to  the  Company  instead  of  the  Trustees. 
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It  is  well  settled  that  the  mortgagor  of  a  rail- 
road, even  though  the  mortgage  covers  income, 
cannot  be  required  to  account  to  the  mortgagee 
for  earnings,  while  the  proper^  remains  In  his 
Ion,  until  a  demand  has  been  made  od 


posse6si( 
him  thei 


im  therefor,  or  for  a  surrender  of  the  posses- 
sion under  the  provisions  of  the  mortgage. 
That  is  the  effect  of  what  was  decided  by  this 
court  in  Oalve9ton,ff,  d  K  R,  R  Co,  v.  Cbio- 
drey,  78  U.  S.  11  WaU.  459.  488  [20: 109, 207]. 
In  the  present  case  a  demand  was  made  for 
the  possession,  by  the  bringing  of  this  suit,  Feb- 
ruary 12, 1884;  and  from  that  time,  in  our  opin- 
ion, the  Companv  must  account.    The  l^  wu 
not  filed  to  foreclose  the  mortgage,  but  to  en- 
force a  surrender  of  possession  to  the  Trastees 
in  accordance  with  its  terms.    The  court  below 
decided  that  the  Trustees  were  entitled  to  the 
possession  when  the  suit  was  b^un,  and  from 
the  decree  to  that  effect  no  appeal  has  been     l^ 
prosecuted.    We  must  assume,  therefore,  that 
the  demand  was  rightfuUy  made,  and  ought  to 
have  been  granted.    It  follows  that  after  the 
suit  was  begun  the  Company  wrongfuHy  with- 
held the  possession;  ana  under  such  circum- 
stances equity  forbids  that  it  should  retain,  at 
against  the  mortgagee,  the  fruits  <tf  its  refusal 
to  do  what  it  ought  to  have  done.    It  is  a  mat- 
ter of  no  consequence  that  a  receiver  was  not 
appointed  until  April  15,  or  that  an  application 
was  not  made  for  such  an  appointment  until 
March  24.    H  the  surrender  of  possesskxi  had 
been  made,  as  we  must  assume  it  ought  to 
have  been,  as  soon  as  the  suit  was  begun,  a  r5- 
ceiver  would  have  been  onneeessary.    AU  that 
was  done  afterwards  in  that  particular  was  io 
aid  of  the  suit  and  because  of  the  refosalotthe 
Company  to  comply  with  the  demand  thsit  had 
been  made.    It  follows  that  from  the  time  of 
Uie  bringinfi[  of  the  suit  the  Company  itself  ts 
to  be  treated  in  all  respects  as  a  receiver  of  the 
property,  holding  for  tne  benefit  of  whomaoever 
in  the  end  it  should  be  found  to  concern,  and 
liable  to  account  accordingly.    In  ^aZ«eaf9J^ 
H,  dH.  R,  R.  Oo.  V.  OhkIv^, before  dted.  the 
controversy  was  in  respect  toeamkinbeforesiiil 
brought,  and  the  suit  was  for  foreelosare  ooly^ 
the  court  beins:  careful  to  say  in  its  opinion  tmX 
it  did  not  "appear  that  the  eomplainantB  or 
their  Trustees  made  any  demand  for  the  t6U» 
and  income  until  they  filed  the  present  bm,'* 
and  that  "the  bill  itself  did  not  contain  any 
allegation  of  such  a  demand." 

It  remains  only  to  inquire  when  the  nuNMy 
which  is  tbe  subject  matter  of  the  oontroTeny 
was  actually  earned;  and  we  havenohesitatioD 
in  deciding,  upon  the  evidence,  that  ft  muss 
have  been  after  the  suit  was  b^^un.    Tlie  w^ 
mission  is  that  on  the  27th  of  March  the  amoant 
in  the  hands  of  the  Company  was  $42,123.<nL 
Between  that  date  and  AprO  16,  tlie  Company 
paid  out  $46,458.16,  which  was  $4,8SC48  in 
excess  of  what  it  had  on  hand  at  the  b^:innine. 
On  the  16th  of  Aprfl  it  had  on  hand  $82;2ie  JSiO, 
thus  diowing  that  its  earnings  from  Mardi  S7 
untfl  then  must  have  been  $86,550.68^     The 
fair  inference  from  the  evidence  is  that  the  Te* 
ceipts  were  all  from  the  current  eamin^a  aud 
the  disbursements  for  the  cnnenl  nrpniMM  a. 
The  railroad  was  all  the  time,  befwe  said  after 
the  suit,  a  "going  concern,"  and  its  veeeipia 
and  disbursements  the  soMeds  of  cutieiu  in> 
come  aocoont    ApptyiniC ««  dbbartementaafr 
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Aiy  ven  made  from  the  income  to  the  pay- 
■Mtofthedder  liabilitiee  for  the  expenses, 
iilitkenikinordinaly  running  aoooimts,  it 
idetf  that,  in  Uie  absence  of  proof  to  the  con- 
taij,  the  money  on  hand  was  earned  pending 
tbenil 

dodertlMse  drcumstances,  as  there  are  no 
cancDt  expense  creditors  claiming  the  fund, 
lean ntiifled  that  the  money  is  to  be  treated 
tt  bcome  coTered  by  the  mortgages,  and  should 
bepiki  to  the  Trustees  to  be  held  as  part  of 
tfatfMoiity. 

Tlf  deam  cf  the  Circuit  (hurt  %$  reversed,  and 
tt<  mm  retmanded,  toith  inHmctunu  to  enter  a 
tew  Ml  aeeordanee  with  this  opinion^ 


PACmC  NATIONAL  BANK  OP  BOS- 
TON, bf  Pbtkb  Butler,  Recdver,  Ftff 
ia  ^r,f 

9. 

GEORGE  MIXTER. 


PACmc  NATIONAL  BANK   OP  BOS- 
TON AVD   PETER  BUTLER,  Receiver, 

iV^i  in  Err.^ 

«. 

HENRY  M.  WHITNEY.      ^ 


PACmO  NATIONAL   BANK  OP  BOS- 
TON, PftTBB  BuTLBB,  Receiver,  PIffe,  in 

e. 
DANIEL  L.  DEMMON. 


flllR  BUTLER,  Receiver  of  the  Paoifio 

National  Bahk,  Appt.^ 

e. 

I2WI8  COLEMAN  it  al. 

8.  OL  Reporter^  ad.  m-TBOl) 

mfednM  naUonal  ban/y^bondcn  at- 
9oid-euii  in  eguitif  b^  fv> 


LAa 


against  a  national 

toasolt  begun  In  the  Olr- 

tbo  United  States. 

I  to  rtlswihi'e  an  attaohment  ore- 

rbeo  the  attaohment  on  whiob  It 

prohlbltad  bj  law.   Such  a  bond 

'  the  ttatota,  DOT  at  common  law. 

■  Mattir maj be  maintained. bra  r»> 

banh  agalut  attaching  oradlton  and 

ke  boodi  given  to  dimoive  the  attacb- 

«e  to  tbe  posnsrioo  of  the  receiver 

tareDOb  anredet  f or  tbdr  protection^ 

I  no  attaching  Ciedltort  from  en* 

i  bondi,  attboagb  foch  bonda 


In  ■Dch  action  wflLif  the 

^^ Boc  to  be  Uable,  conolude  the 

■jwi  l»o»  an  further  prof  >eeillngi  agalnet  them 

190,180,440,489.1 

$.  JO,n,  1888.    Jkeided  FA.  80, 
2888. 


re 


brought  to 

bgr  wffteof  error  laraed  to  the 

cl  the  United  Statea  tor  the  Die- 

Eti^  to  review  iodgmeota 

ia  error,  on  debli  owing 

iMtof  the  above  namea 


cases  ia  an  ap]^  from  a  decree  of  the  same 
court,  dismissing  an  action  in  equity,  brought 
by  the  Receiver,  to  reduce  securities  to  his  poa- 
s^on,  and  to  restrain  attaching  creditors. 
Judgments  in  the  first  three  cases  q^riTMd  The 
decree  in  the  last  case  reversed. 

See  opinion  below,  22  Fed.  Hep.  694. 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  A.  A.  Ranneyt  for  plaintiffs  in  error 
and  appellant: 

The  appellant  is  a  receiver  of  a  national  bank- 
ing association,  administering  a  trust  in  the 
wmding  up  of  the  same;  and  the  power  of  the 
court  to  enjoin  the  plaintiffs  in  siuts  at  law  is 
clear. 

Hendee  v.  Conn,  db  P.  R.  Co,  26  Fed.  Rep. 
677;  R.  8.  §  6284. 

Injunction  may  be  made  after  verdict. 

Kerr,  loj.  p.  21.  cases  in  note/. 

The  sureties   witlihold   personal  securities- 
which  cannot  be  reached  by  an  ordinary  legal 
process  of  replevin. 

BrighamY,  Home  L,  Ins,  Co,  181  Mass.  819; 
Story,  Eq.  §§  708,  906;  Piercer.  Lamson,  6  Al- 
len, 00. 

Section  5242  of  the  Revised  Statutes  has  been 
construed  and  enforced  in  several  cases. 

First  Nat,  Bank  v.  6i?».v,  88  U.  S.  21  Wall. 
609  (22:687);  Harvey  v.  Alien,  16  Blatchf.  29; 
BMnson  v.  Netebeme  Nat.  Bank,  81  N.  Y.  885; 
Market  Nat,  Bank  v.  Pae,  Nat,  Bank,  80  Hun. 
50:  Baynor  v.  Pae,  Nat,  Bank,  17  Jones  &  S. 
119;  S.  C.  98  N.  Y.  871;  Horton  v.  Pac.  Nat. 
Bank  (imreported),  cited  in  the  brief  and  opin- 
ion in  17  Jones  &  S.  119;  Venango  Nat,  Bank 
V.  Taylor,  56  Pa.  14;  Case  v.  Cttitens  Bank,  9 
Woods,  28;  Inms  v.  ^frs.  Nat.  Bank,  6  Biss. 
801. 

The  courts  in  New  York  have  allowed  at- 
tachments in  that  State,  in  the  state  courts,  of 
the  property  of  solvent  banking  associationa— 
that  is  to  say,  of  other  States. 

Bowen  v.  Mrst  Nat,  Bank,  84  How.  Pr.  408; 
SouthioiekY.  First  Nat,  Bank,  7  Hun,  96. 

A  national  bank  could  not  be  put  into  insolv- 
ency and  wound  up  under  the  state  Insolvency 
Acta. 

B$  Iffrs.  Nat.  Bank,  6  Biss.  499. 

If  evfl  intention  is  a  material  element,  the 
court  will  find  it. 

Case  V.  Citieent  Bank,  supra;  Watson  v.  Tay- 
lor, 88  U.  S.  21  WalL  878  (22:676);  Pbrbes  v. 
Howe,  102  Mass.  487. 

The  statoto  does  not  allow  the  attaching 
creditor  a  preference. 

Venango  Nat,  Banky,  Taylor,  supra. 

As  to  what  consdtutes  insolvency  under  Re- 
vised Statutes,  S  6242,  see  Market  Nat.  Bank  v. 
Pae.Nai.  Bank,  80 Hun,  50;  Robinson  v.  New-^ 
heme  Nat.  Bank,  81 N.  Y.  885 . 

When  a  nationa]  banking  anociation  be- 
oomee  insolvent,  the  right  of  a  creditor  to  proae- 
cute  a  suit  is  a  limited  one. 

Bethel  Nat,  Bank  v.  Nat.  Pahguiogue  Bank, 
81  U.  S.  14  Wan.  888  (90:840);  Cius  v.  CiHsenB 
Bank,  100  U.  8.  446  (26:695). 

The  prindplea  of  law  which  should  preclude 
the  defendanta  in  error  from  getting  Judgment 
are  eatablisbed  In  the  toUowiog  cases: 

R  8.  S  5242;  F^rst  Nat,  Bank  y.  (My,88U. 
8. 21  Wall.  609  (82:687);  Schmidt  v.  First  NaL 
Bank,  88  La.  Ann.  814:  Robinson  T.  Newbeme 
Nat  Bank,  81  N.  Y.  885;  Stanton  v.  Wilkeson, 
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8  Ben.  857:  Eartep  t.  Allen,  18  Blatchf.  29; 
.  Baynory.  Fac.  Nat.  Barik^nJSl.Y.  871;  Market 
SaL  Batik  t.  Pac  Nat,  Bank,  iupra. 

No  attachment  ahi^  he  iasoed  before  final 
Jiidcnient. 

(jhe9apeak$Bankr.  Fint  Nat.  Bank,  40  Md. 
«»;€knt.  Nat  Bankr.  BiMand  Nat.  Bank, 
62  How.  Pr.  186. 

The  power  of  the  court  over  the  Jadgment 
ifi  clear.    It  has  been  exercised  often. 

Bates  V.  Tappan,  99  Mass.  876;  Peek  v.  Jenneu, 
48  U.  8.  7  How.  612  (12:841);  Upton  v.  Hubbard, 
28  Conn.  277;  Com  ▼.  Citizens  Bank,  supra; 
LeighUm  v.  Kdsey,  67  Me.  86;  Kittredge  Y.Aner- 
son,  15  KH.  227;  OoodseU  v.  JBwi*7»,18RI.  225. 

Messrs,  Joshua  D.  Ball*  Alfk*ed  D.  Fos- 
ter* Richard  Stone  and  Henry  Wheeler, 
for  defendants  in  error  and  appellees: 

There  is  nothing  which  prevents  a  suit 
against  even  an  insolvent  bank,  and  the  pros- 
ecution of  the  suit  to  a  final  Judgment  The 
appointment  of  a  receiver  does  not  abate  the 
suit,  or  prevent  its  further  prosecution. 

Bet/tel  Nat.  Bank  v.  Nat,  Pahquiogus  Bank, 
81 U.  8.  14  Wall.  888  (20:840);  Central  Nat. 
Bank  v.  Conn.  Mut,  L,  Ins,  Co,  104  U.  8.  64.  76 
(26:698,702);  BosenblaUy,  Johnston,  10411.  8. 
468(26:838);  Com.  Nat,  Banky.  Meetianics  Nat. 
Bank,  94  U.  8.  487  (24:176);  Watson  v.  Phanix 
Bank,  8  Met.  217:  Seetinty  Bank  v.  Ckm,  Nat. 
Bank,  2  Hun,  287;  Traqi  v.  First  Nat,  Bank, 
87  N.  Y.  528;  Folger  v.  Ool,  Ins,  Co,  99  Mass. 
276;  White  v.  Knox,  111  U.  8.  784  (28:608); 
Taplor  Y,  Columbian  Ins.  Co,  14  Allen,  858. 

Bankruptcy  or  the  Insolvency  of  a  corpora- 
tion, and  the  appointment  of  an  assignee,  do 
not  prevent  suits  against  the  corporation. 

J^eu}  Lamp  Chimney  Co.  v.  Ansonia  Brass  db 
O.  Co,  91  U.  8.  656  (28:886);  Colmm  v.  Boston 
Papier  Machi  Mfg,  Co,  10  Gray,  248;  Johnson 
y.  QomertilU  Dveing  db  B.  Co.  16  Gray,  218; 
Citamberlin  v.  Huguenot  2Sfg.  Co.  118  Mass.  682; 
Mun9on  v.  Boston,  H,  d  K  B.  Co.  120  Mass. 
81;  Athol  Nat.  Bank  v.  Bingham  Mfg.  Co.  121 
Mass.  899;  First  Nat.  Bank  v.  Bingham  Mfg. 
Co.  127  Mass.  568;  PJumix  Warehousing  Co.  T. 
Badger,  6  Hun.  293. 

A  receiver  takes  merely  the  rights  of  the  bank. 

Casey  v.  La  Societe  de  Credit  Mobitier,  2 
Woods.  77;  Hubbard  v.  Hamilton  Bank,  7  Met 
840,  846;  Watson  v.  Phcmix  Bank,  8  Met.  217, 
222;  Curtis  v.  Leavitt,  15  N.  Y.  44. 45, 106;  Linr 
solnY.  Fitch,  42  Me.  456,  469;  High,  Receivers, 
g  859;  Beach,  Receivers,  §  474. 

There  was  no  intent  to  prefer.  The  pursuit 
by  a  creditor  of  his  legal  remedies  cannot  be  an 
illegal  preference.  Ai  intent  to  prefer  is  essen- 
tial to  constitute  a  preference. 

Wilson  y.  City  Bank,  84  U.  8.  17  WalL  478. 
484-488  (21:723,  727,  728);  Tenth  Nat.  BankY, 
Warren,m  U.  8.  589  (24:640);  Mays  v.  Fritton, 
87  U.  8. 20  Wall.  414.  420(22:889. 891);  Tiffany 
y.  Lucas,  82  U.  8. 15  Wall.  422  (21:199);  Jones 
y.  H(ncland,S  Met.  877. 386-8»8;  Smithy.  Mer- 
HU,  9  Gray,  144;  Curtis  v.  LeaviU,  15  N.  Y. 
109-112. 

Payment  of  a  check  by  a  bank,  insolvent,  the 
depositor  being  wholly  ignorant  of  its  financial 
condition,  willbe  protected. 

Butcher  y.  Importersd  T.  Nat.  Bank, 60  N. 
Y.  5;  Wilson  y.  tXty  Bank,  supra. 

The  attaching  creditors  belieyed  the  Bank 
solvent 
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Grant  y.  Fint  Nat.  Bank,  97  U.  8.  81 
(24:971);  Barbour  y.  Priest,  108  U.  a  2N 
^:478);  Stucky  y.  Masonic  Safe.  Bank.  108  U. 
8.  74  (27:640):  MedOer  Y.  Bonebroks,  108  U.  8. 
67  (27:654);  Tiffany  y.  Luoas.  Duteker  y.  Im- 
wrters  db  T.  Nat.  Basik,  and  Wilson  y.  Citf 
Hank,  supra. 

It  is  no  defense  to  the  aaretieB  upon  a  bond 
to  dissolve  an  attachment,  that  the  original  at- 
tachment was  Invalid,  or  that  no  attaduneot 
was  ever  made. 

Coleman  y.  Bean,  1  Abb.  App.  Dec  894;  Me- 
Millan  v.  Dana,  18  GaL  889;  Baeon  y.  DanislL 
116  Mass.  474. 

Gr  that  the  property  attached  did  not  beloog 
to  the  defendiuit 

Bealy,  Alexander,  1  Rob.  (La.)277;  Batdrigg 
Y,  Donaldson,  2  Met  (Ey.)445;  Pierce  v.  Wm- 
ing,  68  Cal.  688. 

Or  that  the  sureties  were  induced  to  sign  bf 
the  fraud  of  the  principal,  unless  the  attiuddng 
plaintiff  was  party  to  tne  fraud. 

Dair  y.  U.  8.  &b  U.  8.  16  WalL  1  (31:491); 
Carroll  Co.  y.  Buggies,  69  Iowa,  269;  OsUatan 
V.  Bean,  supra. 

Gr  the  discharge  in  bankruptcy,  of  the  de* 
f endant,  after  the  judgment  was  obtained. 

McCombs  y.  AOen.  &  K.  Y.  114;  N  B.  Steam 
db  Q,  Pipe  Co.  y.  Parker,  10  Gray,  888. 

Refusal  to  pay  a  disputed  claim  cannot  be 
considered  as  any  evidence  of  insolvengr. 

BeWesteott,  7  Nat  Bank.  Rat.  285;  Be  Or- 
culesMui.  L,  Assur.  £M0(y,  6  Nat  Bank.  Bcs. 
888.849;  ^  JfanMm,  7  Nat  Bank.  B^.  sS. 

By  the  execution  of  the  bond  to  diaac^re  the 
attachment,  the  defendant  Whitney  does  doI 
obtain  any  preference  over  the  other  cveditora. 

POty  y.  Cooke,  L.  R.  6  Q.  B.  790;  Ifmsin^ton 
Y.  Leoy,  L.  R.  6  0.  P.  612;  Watson  t.  Bsague, 
42  Iowa,  682. 

A  certificate  of  depodt  has  all  the  attribatea 
of  an  ordinary  promissory  note. 

i^ttfM  V.  J^,  60  N.  Y.  266;  Mmerr.Ans- 
ten,  54  U.  8.  18  How.  218  a4:119);  KOgorv  y. 
BuUdey,  14  Oonn.  868. 

The  bond  is  not  a  aubatitate  for  the  fiaopeitj 
attached. 

Mass.  Pub.  8tat  chap.  161,  g  122:  IT.  &  R. 
8.  g  988;  Tapley  y.  Ooodsdl,  128  Maaa.  182; 
Carpenter  v«  7\$rreU,  100  Mass.  4GS;  Oisss  y 
Smith,  6  Gray,  lX2;/remy.  Howard,  87  Ga.18 

Even  if  the  ittachment  had  been  Toid,  th< 
sureties  would  not  be  discharged. 

McMillan  y, Dana,  IS  CaX.^;  HmOriggY 
Donaldson,  2  Met  (Ey.)446;  Deal  ▼.  Aiexander 
1  Rob.(La.)  277;  Baeon  y,  DanioU^  116  Maai 
474;  Brandt,  8ureties,  (^  408. 

Being  merely  a  substitutiini  of  one  secaiit 
for  another,  tnis  transfer  cannot  be  «yoide< 
unless  the  previous  transfer  of  the  oerdficaf 
was  invalia. 

Cook  V.  TulUs,9liJJ.  &  18WaIL  882(21:983 
Tiffany  y.  Boatman's  Sa/e.  InsL  85  IT.  8.  1 
Wall  875  (21:868):  Oark  y.  IsOin,  88  U.  8. 3 
Wall.  860  (22:568);  Sawyer  y.  Twrpin^  91 XJ.  \ 
114(28:285);  8tef)ens  Y.  BtaneharO^  8 Co^.  16 

The  transfer  of  the  certificate  of  depoeit  i 
these  defendants  ia  legal  and  valid,  unleaa 
vras  in  violation  of  some  proviaioQ  of  the  Ban 
ing  Act 

Heed  Y.  Mclntyre,  98  XT.  8.  507,  510  (25-17 
172);  Teatman  v.  Now  Orleans  Ses9^  TmaC  251 
8.  765  (24:589X 

It*  r. 
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"  InsolTency.''  as  applied  to  a  national  bank, 
means  an  inability  to  pay  its  debts  in  the  ordi- 
nary course  of  business,  as  banks  ufually  do; 
an  "act  of  insolvency"  is  a  failure  so  to  pay 
its  debts;  and  "  contemplation  of  insolvency 
is  an  expectation  that  it  will  be  unable  so  to 
pay  its  aebts. 

Toqf  Y.Martin,  80  U.  B.  18 Wall.  47(20:482); 
Wager  T.  HaU,  88  U.  8.  18  Wall.  599  (21:605); 
Pa^  V.  Lortng,  1  Holmes,  275,  277;  BeaU  v. 
Qumn,  101  Mass.  262. 

If  it  is  found  that  no  preference  was  in  fact 
intended,  then  the  transaction  is  not  in  law  a 
preference,  even  if  the  result  is  to  give  one 
oreditor  an  advantage  over  another. 

TiJTany  v.  Lueoi,  82  U.  8. 15  Wall.  410  (21: 
198);  Tiffany  v.  Boatman*  8av.  Inst.  85  U.  S. 
18  Wall.  875  (21 :868);  Be  MeKay,  1  Low.  562; 
Biee  v.  Orafttm  Milia,  117  Mass.  228,  282. 

The  refusal  to  pay  disputed  daims  was  not 
an  act  of  insolvency. 

Be  HereuleaMut,  L,  Auur,  8oc,  6  Nat.  Bank. 
Beg.  888;  Be  WeeteoU,  7  Nat.  Bank.  Reg.  *J85; 
Be  Manheim,  7  Nat.  Bank.  Rcff.  842. 

Tlie  bonds  stand  in  place  of  Uie  attachments. 

Lehman  v.  Berdin,  5  DHL  840 ;  Bildenee  v. 
Aden,  62  Barb.  175;  CadwU  v.  ColgaU,  7  Barb. 
258;  Homan  v.  Brinekerhoff/L  Demo,  184;  Qau 
V.  WiUiame,  46  Ind.  258 ;  tSgan  v.  Jbumeden,  2 
Disney,  168;  Love  v.  Voorhiee,  18  La.  Ann.  549. 

The  bond,  even  if  it  does  not  conform  tQ  the 
requirements  of  the  statute,  is  good  at  common 
law. 

Moiher  v.  Murphy,  121  Mass.  276;  Smith  t. 
Meegan,  122  Mass.  6;  Bvoeeteer  v.  Hay,  2  Qray, 
49;  Central  MiUe  Co.  v.  Stewart,  188  Mass.  461. 

The  breach  of  the  Bank's  agreement  would 
be  no  defense  to  an  action  on  the  bond  against 
the  sureties. 

Butler  v.U.SSS  U.  8. 21  Wall.  272  (22^14); 
Tork  Otmn^f  M.  F.  ln$.  Oo.  v.  Brooke,  51  Me. 
506 ;  Ordinary  v.  Thatcher,  41  N.  J.  L.  408; 
Diacon  v.  Dixon,  81  Vt.  450;  Paeeumpeie  Bank 
V.  Oo$»,  81  Vt.  815;  Broim  v.  Hazen,  11  Mich. 
219;  Torkehire  Bailway  Wagon  Co,  v.  Maelure, 
L.  R.  19  Ch.  Div.  478;  Chamhen  v.  Manchester 
dM.BCo.a  Best  &  8.  588,  612;  Dair  v.  U. 
S.  88  U.  8. 16  Wall.  1  (21:491);  Carroll  County 
V.  Rugglee,  69  Iowa,  269;  Brown  v.  Kent  Coun^ 
FrobaU  Judge,  42  Mich.  501. 

Even  if  a  surety  be  induced  to  sign  by  the 
fraud  of  the  principal,  this  will  affora  him  no 
defense  if  the  obligee  be  not  a  party  to  the 
fraud. 

Maeon  Lumber  Co,  v.  Buehtd,  101  U.  8.  688 
(25:1072);  Coleman  v.  Bean,  1  Abb.  App.  Dec. 
894;  Leimer  v.  Nuttman,  85  Ind.  884;  Weetem 
N,  7,  L,  Ine.  Co.  v.  ainton,  66 N.  Y.  826;  Ladd 
V.  Th-ueteee,  80  Dl.  288;  Anderson  v.  Wame,  71 
ni.  20;  Graves  v.  Tucker,  10  Smedes  &  M.  9; 
Kelly  V.  Christal,  16  Hun,  242. 

Mr.  ChirfJustieeWadt^  delivered  the  op'n- 
ion  of  the  court: 

All  of  these  cases  involve  the  same  general 
question,  and  they  may  properly  be  considered 
and  decided  together.  From  the  records  it  ap- 
pears that  the  Pacific  National  Bank  of  Boston 
was  an  association  for  carrying  on  the  business 
of  banking,  organized  under  the  National  Bank 
Act  On  the  20th  of  November,  1881,  it  be- 
came embarrassed,  and  was  placed  in  charge 
of  a  bank  examiner,  in  whose  control  it  re- 
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mained  until  March  18, 1882,  when  its  doora 
were  opened  for  business  with  the  consent  of 
the  Ck>mptroller  of  the  Currency. 

By  statute  in  Massachusetts  civil  actions  are 
begun  by  original  writ,  which  **may  be  framed  [722] 
either  to  attach  the  goods  or  estate  of  the  de- 
fendant, and,  for  want  thereof,  to  take  his 
body;  or  it  may  be  by  original  summons,  with 
or  without  an  order  to  attach  the  goods  or  es- 
tate." Pub.  Stat.  Mass.  1882,  chap.  161,  §§  18, 
14.  '*A11  real  and  personal  estate  liable  to  be 
taken  on  execution  *  *  *  may  be  attached 
upon  the  original  writ  in  any  action  in  which 
debt  or  damages  arc  recoverable,  and  may  be 
held  as  security  to  satisfy  such  judgment  as  the 
plaintiff  may  recover."  Sec.  38.  "A  person  or 
corporation  whose  goods  or  estate  are  attached 
on  mesne  process  in  a  civil  action  may,  at  any 
time  before  final  judgment,  dissolve  such  at- 
tachment by  giving  bond  with  sufiicient  sure- 
ties, ♦  ♦  ♦  with  condition  to  pay  to  the  plaint- 
iff the  amount,  if  any,  that  ne  may  recover 
within  thirty  days  after  the  final  Judgment  in 
such  action.*^'    Sec.  122. 

At  the  time  tbe  Banic  resumed  business,  it 
was  indebted  to  Gkorge  Mixter  in  the  sum  of 
$15,000;  to  Henry  M.  Whitney  also  in  the  sum 
of  $15,()00;  to  Daniel  L.  Demmon  in  the  sum 
of  $25,000:  and  to  Calvin  B.  Prescott  in  the 
sum  of  $5,000. 

On  the  24th  of  March,  1881,  Mixter  and  Pres- 
cott each  began  a  suit  against  the  Bank  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
^ct  of  Massachusetts,  by  writ  directing  an  at- 
tachment, to  recover  the  amounts  due  them 
respectively.  Demmon  also  began  a  suit  in  the 
same  court  and  in  the  same  way  on  the  28th  of 
March,  to  recover  the  amoimt  due  him,  and 
Whitney  another  on  the  28th.of  April,  upon  the 
claim  in  his  favor.  At  the  time  these  suits 
were  b^gun,  the  Bsmk  had  money  on  deposit  to 
its  credit  in  the  Maverick  National  Bank  and 
in  the  Howard  National  Bank,  and  the  neces- 
sary steps  were  taken  to  subject  these  deposits 
to  the  attachments  which  were  Issued  in  the 
several  suits. 

The  Bank  arranged  with  Lewis  Coleman  and 
John  Shepard  to  become  its  sureties  upon  bonds 
to  dissolve  attachments  in  any  actions  that  might 
^  h'X)ught  against  it,  and  placed  in  their  bands 
acei  cificate  of  deposit  in  the  Maverick  National 
Bank  for  $100,000,  to  be  held  as  their  protec- 
tion against  all  liabUities  which  should  be  thus 
incfuricd.  This  certificate  was  afterwards  ex- 
changed for  $121,000  of  the  bonds  of  the  Nan-  [723] 
tasket  Company,  $20»000  of  the  bonds  of  the 
Toledo,  Delphos  and  Burlington  Railroad  Com- 
pany, and  $15,000  of  the  bonds  of  the  Lebanon 
Springs  Railroad  Company. 

Immediately  after  each  of  the  attachments  in 
the  above  actions  had  been  made,  tbe  Bank 
executed  a  bond  to  the  plaintiff  in  a  penal  sum 
suited  to  the  amotint  of  tne  claim,  with  Coleman 
r  nd  Shepard  as  its  sureties,  reciting  the  attach- 
uicnt,  and  that  the  Bank  "  desires  to  dissolve 
said  attachment  according  to  law,"  and  condi- 
tioned to  be  void  "if  the  Pacific  In  ational  Bank 
of  Boston  shall,  within  thirty  days  after  the 
final  judgment  in  the  aforess^d  action,  pay  to 
the  plain tifif  therein  named  the  amotmt,  ii 
any,  which  he  shall  recover  in  such  action." 
Upon  the  execution  of  the  bond  in  each  case, 
the  attachment  was  dissolved. 
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After  this  the  Bank  dosed  its  dooii  a  second 
time,  and  on  the  d9d  of  May,  1883,  a  reoeiyer 
WBB  appdnted  by  the  OomptroUer  of  the  Our- 
rency  in  accordance  with  toe  piOTisions  of  sec- 
tion o284  of  the  Revised  Statutes,  and  at  once 
took  possession  of  its  assets  and  proceeded  to 
wind  ap  its  ttlfalni. 

When  the  RecelTer  was  appointed  he  found 
the  several  salts  which  had  been  commenced 
still  pending.  In  the  cases  of  Mizter,  Whitney 
and  i>emmon  ha  appeared,  answered  for  the 
Bank,  filed  motions  to  discharge  the  attach- 
ments, and  motions  to  dismiss  the  suits.  His 
motions  were  aU  overruled,  and,  his  defenses 
not  being  sustained,  judgments  were  rendered 
against  Uie  Bank  in  each  of  the  cases,  for  the 
amounts  found  to  be  due  Uie  several  plaintifls 
respectively.  For  the  review  of  the  action  of 
the  court  in  these  cases  Uie  writs  of  error  which 
are  now  under  consideration  were  brousht. 

The  suit  of  Prescott  still  remains  undusposed 
of  in  the  circuit  court. 

Failingin  his  motions  and  in  bis  defenses  at 
law,  the  Keceiver  filed  a  bill  in  equity  in  the 
circuit  court  against  the  several  attachmg  cred- 
itors, and  the  sureties  on*  the  bonds  given  to 
dissolve  the  attachments,  the  object  of  which 
was  to  reduce  to  his  possession  the  securities 
which  were  held  by  «ie  sureties  for  their  pro- 
tection against  liability,  and  to  restrain  the  sev- 
eral attaching  creditors  from  enforciDg  the  at- 
tachment bonds  on  the  ground  among  others 
"that  the  attachments  raaae  in  said  actions  were 
unauthorized,  illegal  and  void."  This  bill  was 
dismissed  by  the  circuit  court  (22  Fed.  Hep. 
694),  and  from  that  decree  the  appeal  which  is 
now  one  of  the  subjects  of  consideration  was 
taken.  ^ 

In  the  view  we  take  of  the  case,  the  most  im- 
portant question  to  be  considered  is  whetlier  an 
ttttachment  can  issue  against  a  national  bank 
before  judgment  in  a  siut  l)egun  in  the  Circuit 
Court  of  the  United  Stales.  Section  5242  of  the 
Revised  Statutes  of  the  United  States  contains 
this  provision:  "No  attachment,  injunction, 
or  execution  shall  be  issued  against  such  asso- 
ciation or  its  property  before  final  Judgment  in 
any  suit,  action  or  proceeding,  in  any  state, 
county  or  municipal  court.  The  original 
National  Bank  Act  contained  nothing  of  this 
kind,  but  the  prohibition  first  appeared  in  the 
Act  of  March  8, 1878,  chap.  269,  §  2, 17  Stat  at 
L.  608,  as  a  new  proviso  added  to  section  57  of 
the  Act  of  June  8, 1864,  chap.  106, 18  Stat,  at  L. 
116.    That  section  was  originally  as  follows: 

"That  suits,  actions,  and  prooeedinG;s  against 
any  association  under  this  Act,  may  be  had  in 
any  circuit,  district,  or  territorial  court  of  the 
United  States  held  within  the  district  in  which 
such  association  may  be  established,  or  in  any 
state,  county,  or  municip^  court  in  the  county 
or  city  in  which  said  association  is  located,  hav- 
ing jurisdiction  in  similar  cases;  Provided, 
Iiotoever,  Tliat  all  proceedings  to  enioin  the 
comptroller  under  this  Act  shall  be  had  in  a 
circuit,  district,  or  territorial  court  of  the 
United  States,  held  in  the  district  in  which  the 
association  is  located." 

The  amending  Act  was  as  follows: 

"That  section  fifty-seven  ♦  ♦  *  be  amended 
by  adding  thereto  the  following:  'And provided 
further,  That  no  attachment,  injunction,  or  exe- 
cutioE  shall  be  issued  agsinst  such  association, 
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or  its  property,  before  final  judgment  in  any 
such  suit,  action,  or  proceeding  in  any  states 
county,  or  municipal  court'  ** 

Section  52  of  the  original  National  Bank 
Act  was  as  follows: 

'That  all  tranafen  of  the  notes,  bonda,  hfOli 
of  exchange,  and  other  evidences  of  dsStiL  owing 
to  any  association,  or  of  any  dqioaits  to  its 
credit;aU  assfgnmentt  of  mortgages,  snrBlies 
on  real  estate,  or  of  iudgmeats  or  oecreea  in  its 
favor;  all  deposits  of  money,  lmllioQ,or  otiier 
valuable  thing  for  its  use,  or  for  the  use  of  any 
of  its  sliareholders  or  crediton;  and  all  pay- 
ments of  money  to  either,  made  after  the  com* 
mission  of  an  act  of  insolvency,  ot  In  contem- 
plation thereof,  with  a  view  to  prevent  the  ap- 
pUoatiOB  of  its  aflselB  in  ^w  nuumer  piescTfiied 
by  this  Act  or  with  a  view  to  the  pref eraice 
of  one  creditor  to  another,  except  the  payment 
of  its  drcnlating  notes,  shall  be  null  and  void." 
18  Stat  at  L.  115. 

This  was  evidently  intended  to  preserve  to 
the  United  States  that  "first  and  paramount 
lien  upon  all  the  assets  of  such  assodaUon" 
which  was  given  by  section  47  as  security  for 
the  repayment  of  any  amount  expended  by  them 
to  recleem  the  circulating  notes,  ow  ana  above 
the  proceeds  of  the  bondi  pledged  for  that  pur- 
pose, and  to  place  all  the  other  creditors  on  that 
equality  in  the  distribution  of  the  assets  of  an 
insolvent  bank  which  was  clearly  provided  fo** 
in  section  50,  where  the  Comptroller  <^  the 
Currency  is  required  to  make  ratable  dividends 
of  the  proceeds  of  the  assets  of  the  association 
realized  by  the  receiver  "on  all  such  claims  as 
minr  have  been  proved  to  his  satisfaction,  or 
adjudicated  in  a  court  of  competent  jurisdic- 
tion." Firit  Nat.  Bank  v.  Cb&y,  88  U.  8.  21 
Wall.  609,  618  [22:687,  688]. 

In  the  Revision  of  the  Statutes,  section  52  of 
the  original  Act,  and  the  amendment  of  sec- 
tion 57  adopted  in  1878,  relating  to  attach- 
ments and  injunctions  in  state  courts,  were  re-  r 
enacted  as  section  5242,  the  amendment  of  sec- 
tion 57  being  put  in  the  revision  at  the  end  of 
what  had  been  the  original  section  52.  Ajs  the 
Revised  Statutes  were  first  adopted,  the  proviso 
of  section  57,  which  related  specially  to  pro- 
ceedings to  enjoin  the  comptroller,  was  re-en- 
acted as  section  786,  but  all  the  rest  of  the  orig- 
inal section  was  left  out  That  omission  was, 
however,  supplied  by  the  Act  of  February  18, 
1875,  chap.  80,  18  Stat  at  L.  816,  820,  which 
re-enacted  it  as  part  of  section  5108,  putting  it  at 
the  end  of  that  sectic>\  as  it  originally  stood  in 
the  revision. 

The  fact  that  the  bidendment  of  1873  in  rela- 
tion to  attachments  and  injunctions  in  state 
dburts  was  made  a  part  of  section  5242  ahows 
the  opinion  of  the  revisers  and  of  Congress  ttiat 
it  was  germane  to  the  other  provision  incor- 
porated in  that  section,  and  was  intended  as  an 
aid  to  the  enforcement  of  the  principle  of 
equality  among  the  creditors  of  an  inaolvent 
bank.  But  however  that  may  be,  it  is  cdear  to 
our  minds  that,  as  it  stood  oHifrinally  as  part  of 
section  57  after  1878,  and  as  it  stands  now  ia 
the  Revised  Statutes,  it  operates  as  aprohibitkm 
upon  all  attachments  against  nati^aal  banks 
under  the  authority  of  the  state  courta.  'niat 
was  evidently  its  purpose  when  first  enacted, 
for  then  it  was  part  of  a  section  whi<di,wbi]e 
providing  for  si^ts  in  the  courts  of  the  United 
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Stetct  or  of  Um  State,  m  the  phdntiff  mf^t 
elect,  declared  in  express  terms  that  if  the  suit 
was  beffon  in  a  state  court  no  attachment 
•hoald  fisue  until  after  Judgment.  The  form 
of  its  re-enactment  in  the  Revised  Statutes  does 
not  change  its  meaning  in  this  particular.  It 
stands  now,  as  it  diaoriginallj,  as  the  para- 
mount law  of  the  land  that  attachments  shall 
not  issue  firom  state  courts  against  national 
banks,  and  writes  into  all  state  attachment  laws 
an  exception  in  f  aror  of  national  banks.  Since 
the  Act  of  1878  all  the  attachment  hiws  of  the 
State  must  be  read  as  if  thej  contained  a  pro- 
Tision  hi  express  terms  that  thej  were  not  to 
apphr  to  suits  acainst  a  national  bank. 

The  prohibi£>n  does  not  in  express  terms  re- 
fer to  attachments  in  suits  begun  in  the  Circuit 
Courts  of  the  United  States,  but  as  by  g  915  of 
theBevised  Statutes  those  courts  are  not  au- 
thorized to  issue  attachments  in  common-law 
causes  against  the  property  of  a  defendant,  ex- 

[727]  cept  as  "provided  by  the  bws  of  the  State  in 
which  such  court  is  held  for  the  courts  there- 
of," it  follows  that,  as  l^  the  amendatory  Act 
of  1878,  now  part  of  g  6248  of  the  Revised 
Statutes,  all  power  of  issuing  attachments 
against  national  banks  before  Judgment  has 
been  eliminated  from  state  statutes,  there  cannot 
be  any  laws  of  the  State  providing  for  such  a 
lemeay  on  which  the  dmiit  courts  may  act 
The  law  in  this  respect  stands  precisely  as  it 
would  if  there  were  no  state  law  providing  for 
such  a  remedy  in  any  case.  It  was  suggested 
in  argument  that  the  prohibition  extended  only 
to  the  use  of  the  remedy  by  state  courts,  and 
that  the  remedy  itself  still  remained  to  be  re- 
sorted to  in  the  courts  of  the  United  States. 
But  we  do  not  so  understand  the  law.  In  our 
opinion  the  e£Fect  of  the  Act  of  Congress  is  to 
deov  the  State  remedy  altogether  so  far  as  suits 
agaiost  national  banks  are  concerned,  and  in 
tms  way  it  operates  as  well  on  the  courts  of  the 
United  States  as  on  those  of  the  States.  Al- 
though liie  provision  was  evidently  made  to  se- 
cure equality  among  the  general  creditors  in 
the  diiosion  of  the  proceeds  of  the  property  of 
an  insolvent  bank,  its  operation  is  by  no  means 
confined  to  cases  of  actual  or  contemplated  in- 
solvency. The  remedy  is  taken  away  altogeth- 
er and  cannot  be  used  under  any  circumstauces. 
It  was  further  said  that  if  the  power  of  issu- 
ing attachments  has  been  taken  awav  from  the 
state  courts,  so  also  is  the  power  of  issuing  in- 
junctions. That  is  true.  While  the  law  as  it 
stood  previous  to  the  Act  of  July  12,  1882, 
chap.  290,  g  4,  22  Stat,  at  L.  163.  gave  the 
proper  state  and  federal  courts  concurrent  Ju- 
risdiction in  all  ordinary  suits  against  national 
banks,  it  was  careful  to  provide  that  the  Juris- 
diction of  the  federal  courts  should  be  exclu- 
sive when  relief  by  attachment  or  injunction 
before  Judgment  was  sought  Until  the  Act  of 
1882  the  federal  courts  luid  ample  authority  to 
grant  injunctions  in  proper  cases,  and  all  a  per- 
son need  do  to  invoke  that  authoritywas  to 
bring  his  suit  in  one  of  those  courts.  Whether 
since  the  Act  of  1882  this  remains  so  is  a  Ques- 
tion for  the  consideration  of  Congress.  Some 
amendment  to  existing  legislation  may  be  nee- 

[728]  essary,  but  this  does  not  shed  any  light  on  the 
interpretation  of  the  old  law.  The  diiflculty 
arises  from  the  change  that  has  been  made,  not 
from  the  law  as  it  stood  originally. 
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We  are,  therefore,  of  opinion  that  the  attach- 
ments in  all  the  suits  were  illegal  and  void,  be- 
cause issued  without  any  authority  of  law.  But 
it  is  insisted  that  notwithstanding  this  tho 
bonds  are  valid  and  may  be  enforced. 

It  is  undoubtedly  true  that  the  sureties  on  • 
bond  of  this  kind  are  estopped  from  setdng  up, 
as  a  defense  to  an  action  for  a  breach  S  its 
condition,  any  irregularities  In  the  form  of 
proceeding  to  obtain  an  attachment  authorized 
by  law  which  would  warrant  Its  discharge  upon 
a  proper  application  made  therefor.  As  the 
purpose  of  the  bond  is  to  dissolve  an  attach- 
ment, its  due  execution  implies  a  waiver  both 
by  the  defendant  and  hlssuretieB  of  all  mereir> 
regularities.  So,  too,  it  is  no  defense  that  the 
property  attached  did  not  belong  to  the  d^end- 
ant,  or  that  it  was  exempt,  or  that  the  defend- 
ant has  become  bankrupt  or  is  dead,  hk  all 
such  cases,  where  there  was  lawful  authori^ 
for  the  attachment,  the  simple  question  m 
whether  the  condition  of  the  bond  has  been 
broken;  that  is  to  say,  whether  there  has  been  a 
tudgment  in  the  action  against  the  defendant 
tor  the  payment  of  money  which  he  has  neg- 
lected for  thirty  days  afterwards  to  make. 

In  the  present  case,  however,  the  question  1i 
whether  the  bond  creates  a  liability  when  th^ 
attachment  on  which  it  is  predicated  was  act- 
ually prohibited  by  law.  Li  other  words, 
whether  an  illegal  and  therefore  a  void  attach- 
ment is  sufficient  to  lav  the  foundation  for  a 
valid  bond  to  secure  its  formal  dissolution. 
The  bond  is  a  substitute  for  the  attachment, 
although  not  affected  bv  all  the  contingencies 
which  might  have  discharged  the  attadiment 
itself.  Cwrpenter  y.  TwrreU,  100  Mass.  450, 
452;  Tc^  v.  Qoodtdl,  122  Mass.  176,  182. 
Such  lx3ng  the  case,  it  necessarily  follows  that 
if  there  was  no  authority  in  Uw  for  tb  -^  attach- 
ment, there  could  benoue  for  takine  theboud. 
If  the  attachment  itself  is  illegal  ana  therefore 
void,  so  also  must  be  the  bond  which  takes  its 
place.  Oblections  can  be  made  to  an  attach- 
ment issued  on  proper  legal  authority,  which 
cannot  be  used  as  a  defense  to  a  bond  taken  un- 
der the  statute  for  its  dissolution;  but  if  there 
cau  be  no  lawful  attachment,  there  can  be  no 
valid  bond  for  its  dissolution.  The  case  is  to 
be  considered  as  though  there  was  no  law  what- 
ever for  the  seizure  or  property  by  attachment 
before  Judgment  in  auy  case.  As  the  taking  of 
the  proper^  under  such  circumstances  would 
be  unlawful,  so  also  would  be  the  act  of  the 
mafi:istrate  in  accepting  the  bond. 

Neither  is  the  bond  binding  as  a  common-law 
bond.  If  the  attachment  had  beeu  valid,  and 
the  bond  taken  had  not  been  in  all  respects 
such  as  the  statute  had  required,  it  could  nev- 
ertheless have  been  enforced  as  a  common-law 
bond,  because  it  was  executed  for  a  good  con- 
sideration, and  the  object  for  whidi  it  was 
ffiven  had  been  accomplished.  But  here  the 
difficulty  is  that  there  was  no  lawful  attach- 
ment, and  therefore  no  lawful  authority  for 
taking  any  bond  whatever.  The  bond  is  con- 
sequentiy  neither  good  under  the  statute  nor  at 
common  law,  bemuse  there  is  no  sufficient 
foundation  to  support  it 

Objection  is  made  to  the  relief  which  li 
sought  in  equity,  because  if  the  attachment 
bonds  are  void  there  is  an  adequate  remedy  at 
law  in  the  suits  that  may  be  brought  for  their 
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eofof  cement  If  the  suit  in  equity  had  been 
brought  by  the  sureties  to  get  nd  of  their 
obligation,  this  objection  mignt  be  good;  but 
tnchis  not  its  character.  The  sureties  have  in 
their  hands  asKts  of  the  Bank  which  the  Re- 
ceiver seeks  to  reduce  to  his  possession,  and 
which  they  claim  the  right  to  hold  untfl  Xtjiej 
have  been  fully  indemnified  against  or  dis- 
charged from  liabOity  on  the  bomls.  Tlie  Re- 
ceiver says  there  is  no  liability,  because  the 
bonds  are  invalid;  and  to  have  that  question 
settled  once  for  all  he  has  brought  the  persons 
interested,  creditors  as  weD  as  sureties,  before 
the  court  in  order  that  it  maybe  conclusively  ad- 
judicated between  them,  dudi  a  suit  is  clearly 
oo&:nizable  in  eq^ty.  The  sureties  are  in  a  sense 
stakeholders.  They  do  not  claim  the  securi- 
ties unless  they  are  liable  on  the  bonds;  and 
the  suit,  although  not  brought  by  them»  is  in 
the  nature  of  an  interpleader  to  save  them 
^'from  the  vexation  of  two  proceedinss  on  a 
matter  wliich  may  be  settled  in  a  single  suit.** 
The  decree  will  bind  all  alike,  and  if  the  sure- 
ties are  held  not  to  be  liable  it  will  conclude 
the  creditors  from  all  further  proceedings 
against  them  on  thebcrnds,  and  leave  them  fiie 
to  surrender  the  securities  to  the  Receiver. 
This  win  not  affect  the  Judgments  that  the 
eiediiors  have  recovered,  any  further  than  to 
limit  their  (^[leration.so  f^as  the  Recdverand 
the  surHies  on  the  attachment  bonds  are  con- 
cerned, to  the  adjudication  of  the  debts  as 
claims  entitled  to  dividends  from  the  proceeds 
of  the  assets  on  the  Bank.  To  that  extent, 
certainly,  the  court  had  JuriadictioQ  in  each 
of  the  softs  after  the  insolvency;  but  as  the 
attachments  were  void  the  Judginents  are  in- 
operative as  a  basis  of  recovery  iux>n  the  bonds. 
TkejmdgmeiU  ineaeh  (tf  the  mutt  ai  tots  if  ^- 
frmed;  kuiiksdeerm  in  the emt  in efwtjf  ie  r^ 
wned^and  the  caum  remanded,  with  tnetructicne 
U  enter  a  decree  eeUing  aeide  and  annuUing  the 
%ande  which  were  given  to  dieeohe  the  attach- 
mente,  and  en^nina  each  and  all  qf  the  credit- 
ere,  and  thoee  etaim$ng  under  then^  from  pro- 
eeeding  in  ang  manner  to  ettforee  the  eame 
againet  the  euretiee,  and  directing  the  eureOee 
to  eurrender  to  the  Beceiter  the  eeewritiee  theg 
hold  fir  their  indemniig. 


BOBBRT  a  CRAWFORD,  Pff.  in  Brr., 

«. 
WILLIAM  F.  HAL8EY. 

C9ee  8.  C  Beporter^  ed.  648-6BL) 

Mnidfereffirfn,wihen  eetopped-^pwrdkaeer  from 


1.  A  member  of  a  firm  which  has  asBlfiM^  a  claim 
doe  It  from  a  third  penon  Is  not  permiued  to  show 
that  theasiiinuiieot  was  trauduleot  as  against  his 
ciedltois,  where  the  awlgnmflnt  was  not  within  the 
prohibition  of  the  Bankrupt  Law  and  he  was  a 

Hla  purchaser  of  adahn  from  an  awrignee  In 
bankrapto J  has  oidj  the  rights  of  swdi  assignee. 
9l  Where  a  claim  was  assigned  more  tiian  two 
BMmths  before  bankruptcy  proceedings  against  the 
owner  of  it.  the  awrignee  in  oankroptcy  has  no  In- 
terest in  the  datan  and  is  notanecinsssrj  partjto 
the  sabmlsBlon  of  It  to  arbitratton. 

[No.  156.] 
Bnbmitied  F».  i,  1888.    Decided  F».  tO,  1888. 
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F  ERROR  to  the  OrcoitOoort  of  the  United 
States  for  the  Eastern  IMstrict  of  Loai- 
siana,  to  review  a  Judgment  dismissing  a  suit 
brought  by  aasigncce  in  bankruptcy  to  recoTer 
moneys  had  and  received  for  and  on  account  ol 
the  bankrupt    Aflrmed, 
The  facts  are  stated  by  the  court 
Mr.  E.  H.  Hudsan,  for  {daintiff  in  enor* 
Ceftainty  is  necessary  in  a  plea  of  estorod; 
and  this  appliea  to  the  allegations  of  the  f  ac^ 
the  mutuau^,  the  privi^,  the  reciprocity,  the 
detriment  sustained,  the  mtent  the  materiiditj, 
and  also  to  the  substantial  Justice  to  be  effected 
by  the  estoppeL 

Herman, &tc».  ILg  9;  BueeeU v.  Fiaee, 9i 
U.  8.  60804:214;  6  ¥^  Act  &  Def.  680, 


Ohriemanr.  JETamicm,  89 Gratt  4SK. 

As  to  how  far  recitals  create  estoppela,  also 
as  to  their  operation  on  estates,  see  Herman  on 
Estoppels,  6,  sectkm  4.  Sochestxmpels  opersts 
only  oetween  the  parties  and  pctviea  to  toe  r^ 

Herman,  Estop.  888,  888. 

Strangen  to  the  act  are  not  bound. 

6  Widt,  Act  &  Def.  681;  Jfoimffv  T.  JMti, 
11I1L681:  Mwrragr.  i6tf{f.63  0a.  887:  Son- 
derUnT.»ruihere,41FtL411;GUddenw.Umitg, 
80K.H.104. 

'  The  act  whidiooe  ii  induced  to  do  must  be 
other  than  he  would  ha;ve  done,  or  then  is  no 
estoppel:  Alsir  v.  MeOrath,  88  Pa.  681;  Au- 
eiin  V.  i%omaon,  45  N.  H.  118;  and  it  most 
be  detrimoital;  Gmmonwealth  v.  SheeU^  48 
Mass.  188;  BemuMe  v.  Qamer,  68  Barb.  810;  6 
Wait,  Act  &  Del  679,681,  art  8,  gl;  XmOsit. 
Eennieton,  80ytll6. 

The  person  so  estopped  must  have  willfnlly 
misled  the  othflr(Herman,  Estop.  8,  §4;  Tiiue 
V.  Jferat,  40  Me.  84B;  6  Wait  Act  &DeL  884, 
8  4;  Martin  v.  ZeOerbach,  88  Cat  800; 
BofMeton  v.  Oeniral  OhioRCo.  44  Md.  881; 
Food!  V.  FtZioii,  87  Pa.  879-884);  and  be  must 
have  intended  that  the  opposite  party  ahoold 
act  on  the  recital  to  his  prejudice.  6Walt,AcL 
ftDef.684,§6. 

Estoppels  by  recitals  must  be  mutual;  both 
parties  must  be  bound  or  neitho'  is  bouDd. 

JfiZatv.  JTiZM,  8  Watts  ft  &  185;  Lammm^w. 
Montgomerg,  8  Johns.  888;  Deerg  ▼.  Obwf,  T% 
U.  &  5  WidL  795  (18:658);  6  Wsit,  Act  aIML 
680,888.4. 

Arbitrations  only  openle  as  estoppda  mm  to 
the  matters  submitted  and  adjudicated. 

Herman,  Estop,  p.  178,  §  159,  p.  174,  g  181. 

EBt<H)p^  apply  ouij  in  furtherance  of  suIk 
•tan  tUd  Justice. 

6  Wait,  Act  ft Def.  679.  688,§  9;  VanMemo- 
eetaer  v.  Seanmeg,  11  How.  897,  888  aS:70e» 
715);  Sprigg  Y.Mt.  Pteaeant  Banh,  1  McT^nm, 
884;  llbiskisv.  AyiMRaJH89IlL426;/VfUM0w. 
Binman,  7  Barb.  844. 

Article  546  of  the  Louisiana  Code  of  PrmcUce 
reouires  idl  Judgments  to  be  signed  bj  the 
Juage;  and  until  so  signed,  such  Jodgtnent  <  ~ 
not  become  final  and  no  appeal  or  writ  of 
wmiie. 

Smith  ▼.  Barrathg,  5  Mart  K.  8.  880; 
sarr. FOUoM.  4  Rob.  (La.)  ll»:  Be  I9^m  «,.„ 
L.dbF.Ine.Co  t.  Wikon,  8811.  aS  P«t.  8M. 
896  (8:949,  951). 

Meeere,  ThoaasM  Xi.  Bagrne  and 
Denegr^t  for  defendant  in  error: 

The  writ  of  error  should  be 
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39  jwrU  OuMng,  M  U.  8.  UM:49);  A^fM 
▼.  NOm,  61 U.  8. 90  How.  880  (16:886):  MttUer 
T.  i^AJm,  91  U.  8. 260  (28:819). 

There  weie  no  ezceptions  to  pletdinge,  nor 
bill  of  ezceptioDt. 

Oenerei  ▼.  Bannmner,  74  XT.  8.  7  Wall  666 

S 9:227);  MereanHU  MtU,  Iru.  Oo.  t.  FoUom,  86 
.8. 18  Wall  248  (21:882). 

A  motion  for  a  new  trialcannot  be  entertained 
after  the  end  of  the  term  in  which  Judgment 
was  rendered. 

CambuiUm  w.  U.  8.96  U.  8.  287  (24:  449); 
Chughian  t.  DiHriet  pf  Columbia,  106  XT.  8.  7 
(27:74). 

The  authority  to  fletaaide.Tacate  andmodifV 
its  final  ladgment  after  the  term  at  which  it 
was  rendered  can  neither  be  conferred  upon 
nor  withheld  from  the  courts  of  the  United 
8tate8  by  the  statutes  of  a  State  or  the  practice 
of  its  courts. 

Bronsan  t.  SeAuUm,  104  U.  8.  417  (26:  799); 
Fremnan  t.  Dawtan,  110  U.  8.  269  (28: 148); 
Sh^rd  ▼.  WiUon,  47  U.  8.  6  How.  266  (12: 
482);  Bruih  ▼.  RoUrins,  8  McLean.  486;  PAO- 
Upi  V.  Neffley,  117  U.  8.  666  (29:1018). 

The  courts  of  the  United  States,  in  dealinff 
with  motions  for  new  trials,  the  signing  of 
Judgments  and  the  control  ot  process,  are  gov- 
erned by  their  own  rules.     * 

IndianapoUt d 8t.  Z.  B.(h.  t.  Bont,  98U.  8. 
801  (28:  901);  Sendermm  t.  Moore,  9  U.  8.  6 
Cranch,  11  (8:22);  DottoeU  r.  Dela  Laruo,  61 
U.  8. 20  How.  29(16:824);  SchuehanU  ▼.  AlUn, 
68  U.  8. 1  ^alL  869  (17:642);  Ifnoeomb  v.  Wood, 
97  U.S.  688  (24: 1(^. 

There  is  no  exception  nor  any  statement  of 
facts,  and  none  could  be  taken  or  made  titer 
the  end  of  the  term. 

MBOer  t.  Ehlen,  and  Oenerei  t.  Bonnemer, 
tuvra;  Flanden  t.  Ikoeed,  76  U.  8.  9  Wall 
4Si6  (19:678);  Fa/te»T.  IT.  A  22  U.  8.  9  Wheat. 
661  (6: 182);  PhlD.  Prac.  Sep.  Ot  119,  127; 
Marye  ▼.  Strotue,  6  Sawy.  206. 

Assigneesare  necessaiy  parties  to  an  action  in 
which  the  assignment  to  them  is  sought  to  be 
set  aside. 

Shieidt  T.  Barrow,  68  U.  8.  17  How.  180 
06:168);  Florence  8.  M.  Oo.  ▼.  Singer  Mfg.  Oo. 
8  Blatchf.  128;  Ooiron  ▼.  Millaudon,  60  U.  8. 
19  How.  118  (16:676). 

The  assignee  in  bankruptcy  takes  only  such 
ri^ts  as  the  bankrupt  had. 

Bump,  Bankruptcy,  484-487;  WnjevT.  Ken- 
daU,  8  Story.  616;  Jarrdl  ▼.  BarreU,  1  Woods, 
477;  Anderson  t.  Miller,  7  Smedes  &  M.  686; 
Baker  t.  Vining.  80  Me.  121. 

The  additional  riffht  to  sue  for  and  recover 
propei|y  transferred  by  the  bankrupt  in  fraud 
of  his  creditors  cannot  accrue  to  the  bankrunt 
himself.  ^ 

Tiffany  v.  Boatmane  Bat.  But.  86  U.  8. 18 
Wair  887(21:870);  Oarr  v.  Btlton,  1  Curt  285; 
Clark  V.  Clark,  68  U.  8.  17  How.  821  (15:  79); 
Olenny  t.  Langdon,  98  U.  8.  24  (26:44);  Mover 
V.  Bewy,  108  U.  8.  808  (26:896);  Trimble  y. 
Woodhead,  102  U.  8.  649  ^:290);  CampbeU  v. 
Holt,  116  U.  8. 620  (29: 488). 

The  exception  filed  by  defendants  is  in  ac- 
cordance with  the  law  and  practice  in  Loui- 
siana. 

Ck)de  Prao.  art  880,  689;  Williame  v.  BetK- 
ang,  7  La.  94;  Fbee  t.  Brentel,  14  La.  Ann. 


Mr*  OhirfJiutiee  Waite  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  on  the  29th  of  Ju)y» 
1876,  by  Henry  Bamewell  and  William  0.  Qay* 
nor,  asrignees  in  bankruptcy  of  Orawford, 
WiJsh,  Butt  &  Co.,  a  mercantile  firm  doins 
business  at  Mobile,  Alabama,  composed  ox 
James  Crawford,  Charles  Walsh.  Cair  W.  Butt, 
Robert  C.  Crawford,  and  Charles  Walsh,  Jr., 
against  William  F.  Halsey.to  recover  $4,118.66 
and  interest  at  the  rate  of  8  per  cent  per  an- 
num from  February  28,  1874.  claimed  to  be 
due  for  moneys  hao  and  received  for  and  on 
account  of  the  bankrupts.  The  defense  was 
that  the  firm  had  assigned  the  claim  on  the  third 
of  December,  1878,  and  that,  to  avoid  litigation, 
it  was,  on  the  12th  of  May,  1876,  submitted  by 
all  parties,  including  the  firm  and  the  person 
to  whom  the  claim  had  been  transferred,  to 
the  arbitrament  of  certain  persons,  '*  vdth  the 
powers  of  amicable  compounders,"  who,  on 
the  10th  of  June  following,  determined  that 
there  was  nothing  due  from  Halsey. 

On  the  27th  of  May,  1879,  the  assignees  in 
bankruptcy  sold  thejclaim  to  Robert  C.  Craw- 
ford, one  of  the  firm,  and  authorized  him  to 
prosecute  the  suit  which  had  been  begun. 
This  assignment  was  filed  In  the  cause  April 
20,  1880.  The  parties  then  went  to  trial,  a 
lury  having  been  waived,  and  on  the  first  of 
May,  1880,  a  Judgment  was  announced  by  the 
court  in  the  following  form:  "  The  court,  con- 
sidering that  an  alignment  was  made  by 
Crawford,  Walsh,  BuU  &  Co.,  to  Parker  & 
Son,  that  the  matter  was  submitted  to  amicable 
compounders^  who  rendered  their  judgment 
for  defendant,  and  the  present  plaiDtiff  In  in- 
terest (Robert  Crawfopd,  a  member  of  the  late 
firm  of  CravTford,  Walsh,  Butt  &  Co.,  bank- 
rupts) cannot  be  heard  to  set  up 'the  invalidity 
of  the  transfer  by  said  firm,  it  is  ordered,  ad- 
Judged,  and  decreed  that  this  suit  be  dismissed 
with  costs." 

This  Judgment  vras  duly  entered  on  the 
minutes  of  me  court,  which  were  signed  by 
the  judge  on  the  6th  of  June,  1880,  at  the  end 
of  the  term,  but  the  judgment  was  not  en- 
grossed in  the  Judnnent  Ux)k  nor  sinied  by 
tbe  Judge,  as  required  by  section  646  of  tlis 
Code  of  Ih^ctice  of  Louisiana. 

On  the  first  of  February,  1888.  Crawford 
again  appeared  in  court  ana  entered  a  motion 
for  a  new  trial  on  the  following  groimds:  '*Tbat 
said  judgment  is  contrary  to  the  law  and  the 
evidence  in  that  the  court  failed  to  give  elTect 
to  the  evidence  showing  an  amignmeDt  of  tbe 
claim  sued  on  by  the  bankrupts  ^thin  less  than 
two  months  of  the  commencement  of  the  pro- 
ceedings in  bankruptcy,  and  in  that  the  court 
erred  in  holding  that  one  of  the  discharged 
bankrupts,  now  subrogated  herein,  could  not 
be  heard  to  contest  the  validity  of  the  said  as- 
signment of  April  6, 1874." 

This  motion  was  denied,  but  on  the  28d  of 
June,  1888,  the  court  filed  its  findings  of  facts 
in  the  case  to  the  efltect:  1.  That  Crawford, 
Walsh,  Butt  &  Co.  assigned  the  claim  to  G. 
M.  Parker,  December  8, 1878.  and  that  Robert 
C.  Crawford  was  then  a  member  of  the  firm. 
2.  That  on  the  6th  of  April,  1874,-  the  firm 
made  another  assignment  of  the  claim  to  Will- 
iam Dunn,  for  the  benefit  of  G.  M.  Parker  A 
Son.  Vass  Ulmer  &  Co.,  and  the  Mobile  and 
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Ohio  Baflroad  Oompanj,  In  osrtain  propor- 
tions. 8.  Tlial  the  petition  In  ban]mipt<7 
WM  filed  June  IL  1874^  and  the  adjudication 
had  on  the  18th  of  that  month.  4.  ThatBame- 
well  A  Qaynor  were  appointed  assigneeB,  and 
«fter  this  nut  was  began  assigned  the  daim  to 
Robert  0.  Crawford,  one  of  the  original  part- 
ners. 

At  the  end  of  this  finding  of  facts  appears 
the  f ollowinff : 

"That  saia  aasignments  having  been  adduced 
in  evidence,  and  it  appearing  by  the  facts  above 
recited  that  the  said  Robert  CI.  Crawford  was 
now  prosecuting  this  suit  for  his  sole  use  and 
benefit,  the  court  held  and  ruled,  as  matters  of 
law,  that  he  could  not  be  beard  to  impeach  the 
acts  of  assignment  to  which  he  was  a  party,  on 
the  ffroundof  their  being  void,  as  against  the 
ereditors,  and  that  the  petition  herein  must  be 
dismissed,  and  there  must  be  Judgment  for 
defendant" 

Thereupon  the  Judgment  as  original^  en- 
tered on  the  minutes  was  recorded  in  the 
ludgment  book  and  signed.  To  review  the 
judgment  thus  rendered  this  writ  of  error  was 
brouffht,  the  amount  of  the  claim  with  interest 
added  to  the  time  of  the  Judgment  bdng  more 
than  $5,000. 

Without  undertaking  to  determine  whether 
16511  ^®  court  could  propeny  entertain  the  motion 
for  a  new  trial  and  file  an  additional  finding  of 
facts  after  the  end  of  the  term  at  which  the 
judgment  was  entered,  we  decide  tbat  there  is 
no  error  in  the  record  as  it  now  stands.  The 
finding  of  the  award  of  the  amicable  com- 
pounders, which  appears  both  in  the  ludgment 
as  originally  entered  and  in  that  finally  re- 
cordeo,  must  be  taken  as  part  of  the  findings 
of  facts  in  the  case;  and  the  ruling  of  the  court 
upon  the  right  of  Robert  C.  Crawford  to  con- 
test the  validity  of  the  assignments  must  be 
taken  in  connection  with  the  motion  for  a  new 
trial  which  confined  the  objection  to  the  assign- 
ment of  April  7, 1874.  As  the  court  has  found 
that  there  was  an  assignment  to  Parker  as  early 
as  December  8, 1878,  to  which  Robert  C.  Craw- 
ford as  one  of  the  partners  was  a  party,  and 
which  was  not  withm  the  prohibitions  of  the 
Bankrupt  Law,  it  was  clearly  right  to  hold  that 
he  was  not  permitted  to  show  that  it  was  fraud- 
ulent as  agunst  bis  creditors.  As  to  the  assign- 
ment of  April  7,  which  was  within  two  months 
of  the  date  of  the  conmiencement  of  the  pro- 
ceeding in  bankruptcy,  the  case  mi^t  have 
been  different.  But  as  an  assignment  had  been 
made  before  which  was  valid  both  as  against 
the  assignees  and  Crawford  himself,  it  was  a 
matter  of  no  importance  that  the  one  made  aft- 
erwards was  void  under  ti^e  Bankrupt  Law. 
The  rights  of  Crawford  as  purchaser  of  the 
claim  were  only  those  of  the  assignees  in  bank- 
ruptcy. 

There  can  be  no  question  here  as  to  the  fact 
of  the  assignment  in  December.  That  is  set- 
tled by  the  finding  of  the  court  below,  to  the 
effect  that  "  the  claim  on  which  the  suit  is 
brought"  was  assi^ied.  This  disposes  of  all 
that  18  said  in  the  brief  of  counsel  as  to  the  fact 
that  the  coffee,  out  of  which  tbe  cl^m  arose, 
bad  not  been  sold  at  the  date  of  that  assign- 
fnent  As  the  assignment  was  made  more  mBLit 
two  months  before  the  bankruptcy  proceedings, 
a  was  not  neoesBaiy  that  the  aingnees  should 
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be  parties  to  the  submission  to  arbitration. 
The  title  to  the  daim  at  the  time  of  the  bank- 
raptcj  was  In  Parker,  and  not  in  the  bank-   rM 
rapts.    Therefore  nothing  passed  to  the  as-  ^ 
sfgnees,  and  there  wasnotning  for  thsmto  sub- 


MATTHEW  J.  SHCECRAFT,  JfpL, 

a, 

WILLIAM    D.   BLOXHAM,   Governor  of 
Florida,  bt  aii..  Trustees  of  the  LrasBvaL 

iMPBOYBIfBHT     FOHD  OF   THB   BtATB    09 
FLOBmA,  BT  All. 

(See  8.  a  Beport6r*S  ed.  TStMSSJ 

Florida  Statute  at  to  miit—amionwumi  ^  om- 

tnuA^  tffootnf, 

*!L  Asuittoeofbroe  tbeperfbrmanoeof  a  oontnot 
ii  a  suit  to  reoover  the  oontents  of  a  oliose  In  aodoo, 
within  the  meaning  of  section  69  of  tbe  Revised 
Statutes. 

SL  A<leedot  trast,ln  the  nature  of  a mortcafe, 
set  out  in  full  a  oontraot  between  the  mortsagor 
and  oertain  parties  for  the  oonvoTaaoe  of  eevefal 
paroels  of  land  to  him.  and  then  oonveyed  to  the 
mortgagee  aU  the  right,  title,  and  Interest  wliioh 
he.  the  mortgagor,  had,  or  miglit  thereafter  ao- 
quire,  **in  and  to**  the  lands  embraoed  by  the  oon- 
traot. H(0ld,  that  the  conveyance  was  in  legal  effeot 
an  assignment  of  the  oontraot;  and  that  theaeslgiiee 
could  not  maintain  a  suit  for  the  eof oroement  of 
this  oontraot  In  the  Cirouit  Court  of  the  United 
States,  under  section  an  of  the  Revised  Statutea,  if 
the  aaslgnor  oouid  not  have  maintained  tbe  salt  In 
such  circuit  oourtjf  no  asslgnmeot  had  been  mada 

[No.  169.1 
Argued  Feb.  S,  1888.      Decided  FA.  tO,  188S 

APPEAL  from  a  decree  of  the  Circuit  Ooort 
of  tbe  United  States  for  tbe  Northern  Dia> 
trict  of  Florida,  dismissing  an  action  brought 
to  compel  tbe  {Performance  of  a  contract  by  tbe 
execution  of  a  conveyance  and  to  d^erndne 
the  rights  of  tbe  parties  in  tbe  lands.  AJhtnod. 

The  facts  are  stated  in  the  opinion. 

Mr.  0.  K.  Davie,  for  appellant: 

Tbe  bill  is  not  multifarious. 

CaldweU  v.  Toffffart,  29 U.S.  4  Pet  100  (7: 
828);  Oainee  v.  Chew,  48  XT.  8.  8  How.  619  (U: 
402);  Oliver  T.  PiaU,  44  U.  8.  8  How.  888  (11: 
822);  Shielde  v.  nomae,  69  U.  8. 18  How.  258 
(16: 868);  mteh  ▼.  Oreighton,  66  U.  &  24  How. 
169  (16: 696). 

There  is  no  question  of  laches  in  tills  case; 
and  if  there  were,  it  is  sufficiently  ezcuaed  by 
tbe  bill,  and  tbe  excuse  is  admitted  by  the  de- 
murrer. 

Pom.  Contr.S  887:  Better  v.  TutOe^iSi^OaaMk. 
612;  Bntfder  v.  Bpauiding,  67  HL  486;  OUmer  ▼. 
Piatt,  eupra;  Perry.  Tr.  §§620, 869. 

Tbe  provisions  of  tbe  Judiciary  Act  of  17W 
were  never  beld  to  apply  to  cases  affectin|^  reel 
estate  where  tbe  titleitBdf  bad  been  tra^nened 
or  encumbered. 

JSffieldon  v.  8iU,  49  U.  8. 8  How.  441  (12: 1147); 
Deehler  v.  Dodge,  67  XT.  8.  16  How.  028  (14: 
1084);  Brigge  v.  F^-eneh,  2  Sumn.  261;  MeDonaid 
Y.amaXley,  26  U.  8. 1  Pet  620 (7: 287);  Ai 
Kemoehen,  48  U.  8. 7  How.  198  02 :  666). 

Tbe  Act  of  1876  does  not  diange  this  rale^ 

8eekelY.Baekhaue,t^aa.d64u 


^ead  notss  bf  Jfr.  JteMof  Uka. 


iM  u.a 


1887. 


Shobobavt  t.  Bloz&am. 


780-786 


JfiMffff.  W.  8.  ChUMm  and  R.  G.  Erwin, 
ifor  appellees: 

The  appellant  could  not  maintain  his  itdt  in 
«the  Circuit  Court  of  the  United  Statet  for  the 
l^orthem  District  of  Florida. 

(Mnn  ▼.  mack  Hawk  Ooun^,  106  U.  S.  669 
•(26: 1186);  if.  T.  Qvaraniv  dLCh.r,  MempkU 
Water  Co.  107  U.  S.  211  (27:486). 

The  amended  bill  in  this  case  contains  no 
laTerment  showing  that  the  suit  could  have  been 
>maintMned  bj  the  assignors  of  the  contracts  if 
mo  assignments  had  been  made. 

Twmer  t.  Bank  qf  North  AtMrica,  4  XT.  S.  4 
DalL  8  (1: 718);  MoOan  ▼.  Torrance,  22  XT.  8.  9 
Wheat  687  (6: 164);  Bank  of  U.  8.  v.  Moee,  47 
U  8. 6  How.  81  (12: 881);  BradUif  t.  BMnsi,  76 
lU.  8. 8  Wan.  Sn  (19: 467). 

The  appellant  cannot  ha^e  an  acoounting 
from  the  aefendants. 

WUkineonY.  FtO^nsem,  2  Curt  682. 

In  executing  this  contract  the  trustees  ez- 
•ceeded  their  powers. 

Peiry.  Tr.  S§  287.  408. 776. 

This  iiB  a  power  to  sell  for  cash  and  not  on 
credit 

2  Perry,  Tr.  §  786a. 

This  contract  was  ultra  tdree, 

Padftc  B.R  €h,Y.  8edy,  46  Mo.  212. 

The  contract  of  May  81, 1871,  was  Toid. 

Pierce,  Railroads,  612,  616;  BiuiOl  t.  Mieki- 
ifan  Southern  d  iT.  /.  R.  B.  Oo.  22  K.  Y.  269; 
Madiion,  TT.  d  M.  PI.  Boad  Co.  t.  Watertown 
^  P.  Pi.  Boad  Co.  7  Wis.  69. 

The  specific  performance  of  such  a  contract 
will  not  be  enforced. 

Pierce,  Railroads,  616,  617;  Green's  Brlce, 
Ultra  Vires,  42,  747;  mteheoek  t.  Galveston,  96 
U.  8.861  (24:662). 

The  appellant's  assignor  has  been  guilty  of 
^ross  ladies. 

Ooddington  ▼.  Pemaeola  d  O.  B.  B.  Go.  103 
U.  8. 409  (26: 400);  Lanedale  t.  Smith,  106  U. 
fi.  891  (27: 219);  SuUivan  v.  PorUand  d  K.  B. 
B.  Co.  94  U.  8. 806  (24: 824);  Leavenworth  Coun- 
4y  V.  Chicago,  B,  I.  d  P.  B.  Co.  12  Am.  &Eng. 
R.  R  Cas.  864;  Young  v.  Baihbone,  16  N.  J.  Eq. 
1824;  WiUard  v.  Tayloe,  76  U.  8.  8  Wall.  557, 
m^,  666  (19: 501,  508). 

The  grants  to  the  other  railroad  companies 
passed  to  the  companies  therein  named  a  pres- 
ent interest  in  the  lands  thereby  granted. 

Missouri,  K.  d T.  B.Co.  v.  KansaePae. B,Co. 
«7  U.  8.  491  (24: 1095);  Van  Wyck  v.  KnevaU, 
106  U.  8.  860  (27: 201). 

The  bill  is  multifarious  and  there  is  a  mis- 
Joinder  of  parties. 

Dial  y.  Reynolds,  96  U.  8. 840(24: 644);  Banks 
▼.  TFoMw,  2  8andf.  Ch.  844;  Eagle  Fire  Co.  v. 
Lent,  6  Paige,  686;  Coming  t.  Smith,  6  N.  Y. 
82;  WiUdns  v.  EirkMde,  27  N.  J.  Eq.  98. 

Only  the  original  narties  to  the  contract  are 
proper  parties  to  a  bill  for  specific  performance; 
those  Claiming  under  one  of  the  parties  to  the 
contract  cannot  be  Joined  as  defendants. 

WiUard  T.  Tayloe,  75  U.  8. 8  WaU.  671  (19: 
4M)5). 

It  the  object  of  the  bill  was  to  recover  the 
lands,  the  action  should  be  at  law  and  not  in 
equity. 

Bipp  Y.  Babin,  60  U.  8. 19  How.  271  (16: 688); 
Boot  Y.Lake  Share  dM.  8B.0a.  106U.  8. 189, 
918  (26:  976, 988). 

t«4  U.  S. 


Mr.  JuiHee  Fl«Id  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  equity  to  enforce  the  per* 
formanoe  of  a  contract  made  between  the 
Trustees  of  the  Internal  rmproy^nent  Fund  of 
the  8tate  of  Florida  and  the  Jacksonville,  Pen- 
sacola  and  Mobile  Railroad  Company,  for  the 
conveyance  of  certain  lands  in  Florida,  and  to 
determine  the  rights  of  various  parties  claiming 
interests  in  them. 

As  allied  in  the  bill,  by  the  Act  of  Congress 
of  8eptember  28, 1860,  to  enable  the  State  of 
Arkansas  and  other  States  to  reclaim  the  swamp 
lands  within  their  limits  (9  Stat  at  L.  619), 
there  was  granted  to  the  State  of  Florida  the 
whole  of  the  swamp  and  overflowed  lands  with- 
in it,  made  unfit  thereby  for  cultivation,  which 
were  at  the  date  of  tiie  Act  unsold;  and  this 
grant  was  accepted  by  the  State.  By  an  Act 
of  the  Legislature,  approved  January  6, 1866, 
all  of  these  lands  and  the  proceeds  thereof  were 
set  apart  as  a  separate  fund,  called  the  Internal 
Improvement  Fund  of  the  State,  to  be  applied 
as  there  provided.  To  insure  the  proper  appli- 
cation of  the  fund  to  the  purposes  declared,  the 
lands  and  the  charge  of  the  proceeds  arising 
from  their  sale  were  vested  in  five  trustees;  name- 
Iv,  the  (3ovemor,  the  Comptroller  of  Public 
Accounts,  the  State  Treasurer,  the  Attorney- 
(General,  and  the  Register  of  Public  Lands  of 
Uie  State,  and  their  successors  in  office,  in  trust, 
with  power  to  sell  the  lands,  to  receive  pay- 
ment thereof,  and  to  make  such  disposition  of 
the  proceeds  as  the  Act  directed,  and,  among 
other  things,  to  pay  the  interest  as  it  should  be- 
come due  on  the  bonds  to  be  issued  by  different 
railroad  companies  under  the  authority  of  the 
Act;  and  also  to  receive  semi-annually  one  half 
of  one  per  cent  of  the  bonds  of  each  separate 
line  of  railroad,  and  invest  the  same  in  certain 
specified  securities.  The  Act  provided  that  all 
bonds  issued  under  its  provisions  by  any  rail- 
road company  should  be  a  first  mortgage  on  its 
roadbed,  iron,  equipment,  workshops,  depots, 
and  franchises,  and  that  upon  its  failure  to  pro- 
vide the  interest  on  the  bonds  issued  by  it,  and 
the  sum  of  one  per  cent  per  annum  as  a  sinking 
fund,  the  Trustees  should  take  possession  of  its 
road  and  property  and  sell  the  same,  and  apply 
the  proceeds  to  toe  purchase  and  cancellation 
of  the  outstanding  bonds  on  which  default  was 
thus  made. 

The  provisions  of  the  Act  were  accepted  hj 
various  railroad  companies,  namely,  the  Flon- 
da,  Atlantic  and  Gulf  Central  Railroad  Com- 
pany, the  Tallahassee  Railroad  Company,  and 
the  Florida  Railroad  (Company,  each  of  which 
was,  prior  to  1860,  a  corporation  created  under 
the  laws  of  the  State,  and  had  issued  its  bonds, 
and  prior  to  the  year  1867  had  made  default  in 
the  payment  of  the  interest  on  them  and  of  the 
one  per  cent  required  for  the  sinking  fund. 
These  bonds,  or  at  least  the  interest  thereon  in 
default  and  the  one  per  cent,  were  a  firat  lien 
upon  all  the  swamp  lands  wanted  to  the  State. 
The  amount  of  the  bonds,  interest  and  percent- 
age in  default  reached  nearly  three  millions  of 
dollars.  In  1868  and  1869  the  Trustees  seized 
each  of  these  roads  and  sold  them  to  various 
purchaserafor  sums  which  in  the  aggregate 
were  leas  by  one  million  and  a  half  of  doHari 
than  the  amount  in  default,  leaving  the  Inter- 
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nal  Improvement  Fond  and  the  lands  liable  for 
the  deficiency. 

Amonff  the  holders  of  railroad  bonds  issued 
was  one  Francis  Yoee,  a  citizen  of  New  York, 
who  held  bonds  of  the  Florida  Railroad  Com- 
pany, and  he  brooght  a  suit  in  equitv  in  the 
iJnited  States  Circuit  Court  for  the  Northern 
District  of  Florida  against  the  Trustees  of  the 
Improvement  Fund,  praying  thai  the  amount 
due  him  might  be  collected  and  enforced  out 
of  the  lands  conveyed  to  the  Trustees.  On  De- 
cember 6,  1870,  an  injunction  was  issued  in 
that  suit,  restraining  the  Trustees  from  selling 
or  disposing  of  the  umds  otherwise  than  in  ac- 
cordance with  the  provisions  of  the  Act  of 
1856.  At  this  time  the  Improvement  Fund 
and  the  lands  were  encumbered  for  a  very 
large  amount;  and  the  Trustees,  being  desirous 
to  arrange  for  thepayment  of  the  debts,  includ- 
ing the  daim  of  Yose,  and  to  aid  in  the  con- 
struction of  a  certain  railroad,  on  May  81, 1871, 
entered  into  an  agreement  with  the  Jackson- 
ville, Pensacola  and  Mobile  Railroad  Company, 
by  which  thev  were  to  convey  to  it  aU  the  lands 
held  or  to  be  neld  by  them  in  trust  under  the 
Act  of  1855,  with  some  few  exceptions  not  nec- 
essary to  be  mentioned;  and  the  railroad  com- 
pany, in  consideration  thereof,  was  to  satisfy 
and  pay  all  existing  liabilities  in  the  nature  of 
liens  on  the  Internal  Improvement  Fund,  to 
cancel  and  surrender  the  evidences  thereof  to 
the  Trustees,  to  pay  the  sum  of  $100,000  for 
the  benefit  of  the  fund,  and  to  construct  a  cer- 
tain railroad  from  Jacksonville  to  Mobile,  by 
extending  the  road  from  Quincy,  its  then  ter- 
minus, and  complete  it  within  five  veara.  The 
Trustees  were  to  execute  deeds  of  all  of  said 
lands  and  to  deliver  the  same  to  the  railroad 
company  as  soon  as  the  injunction  in  the  Va$e 
Cam  should  be  dissolved  or  modified.  This 
contract  was,  in  December,  1871,  submitted  to 
the  court  by  Yose  and  the  Trustees  for  its  con- 
sideration and  approval,  and  the  court  there- 
upon decreed  substantially  as  follows: 

That  there  was  due  Yose  by  the  Trustees  the 
gum  of  $211,885.45  upon  the  past  due  coupons 
of  the  bonds  held  bv  nim,  and  also  certain  other 
sums,  making  in  the  aggregate  $278,000;  that 
the  articles  of  agreement  between  the  Trustees 
and  the  railroad  company  be  confirmed  and 
made  valid  upon  the  following  conditions:  that 
the  Trustees  should  forthwith,  upon  the  pay- 
ment by  the  railroad  company  of  the  sum  of 
$100,000  ns  provided,  execute  and  deliver  to 
one  Littleficid,  president  of  the  company,  or 
such  person  or  corporation  as  he  should  desig- 
nate, a  deed  of  conveyance  of  a  certain  100,000 
acres  of  land,  and  also  execute  and  deliver  deeds 
of  conveyance  to  the  Jacksonville,  Pensacola 
and  Mobile  Railroad  Company  of  all  the  lands 
embraced  in  said  articles  of  agreement,  not  in 
the  decree  otherwise  provided  for;  which  deeds 
were  to  be  deposited  with  Brown  Brothers  and 
Compnny  of  New  York  City,  and  to  be  de- 
bvered  l^  such  firm  to  the  railroad  company 
apon  the  payment  by  it  to  said  Yose  of  his 
claim  upon  tne  Internal  Improvement  Fund, 
upon  such  terms  as  should  be  arranged  between 
«iim  and  the  company,  within  ten  months  from 
the  date  of  the  decree. 

Yarious  transactions  were  had  between  the 
Jacksonville,  Pensacola  and  Mobile  Railroad 
Company  and  other  parties  subsequently  to  this 
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contract:  and,  among  others,  it  executed  and 
delivered  to  the  Security  Construction  and 
Trust  Company  eight  hundred  of  its  bonds, 
for  the  sum  of  $10,000  each,  running  to  the 
complainant  MaUhew  J.  Shoecraft  (Mr  bearer, 
and  payable  January  1, 1908,  with  interest  an-  r** 
nually  at  the  rate  of  6  per  cent  per  annum;  and,  ^ 
in  order  to  secure  tne  payment  of  Uie  principal 
and  interoBt  of  said  bonds,  executed  to  him  a 
trust  deed  or  mortgage,  bearing  date  January 
28,  1888,  upon  the  property  and  franchises  of 
the  railroad  company  and  upon  the  right,  title 
and  interest  which  the  company  bad  or  might 
thereafter  acquire  in  and  to  the  lands  granted 
or  agreed  to  oe  granted  by  the  Trustees  of  the 
Internal  Improvement  Ftind  by  the  contract  of 
May  81, 187^-  The  trust  thus  created  was  ac- 
cepted bv  Shoecraft,  and  to  compel  ,a  perform- 
ance of  the  contract  of  May  81, 1871,  by  the 
execution  of  a  conveyance  of  the  lands  held  by 
the  Trustees,  and  to  determine  the  rights  of 
others  claiming  interest  in  the  lands,  t&is  suit 
is  brought. 

The  conveyance  to  the  company  of  the  lands 
held  by  the  Trustees  pursuant  to  the  contract 
between  those  parties  is  essential  to  the  value 
of  the  security  offered  for  the  bonds  executed 
to  the  Securi^  Construction  and  Trust  Com- 
pany, and  to  enable  the  complainant  to  dis- 
charge the  trust  accepted  by  him.    But  the 
contract  being  between  citizens  Df  the  State  of 
Florida,  a  suit  upon  it  could  not  be  maintained 
by  the  railroad  company  in  the  Circuit  Court 
01  the  United  States,  and  therefore  could  not 
be  maintained  by  its  assignee,  the  complainant. 
Section  629  of  the  Revised  Stetutes,  which  vras 
in  force  when  the  suit  was  commenced,  de- 
clares that  "  No  circuit  court  shall  have  cogni-     [1 
zance  of  any  suit  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action  in  fa- 
vor of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  court  to  recover  the 
said  contents  if  no  assignment  had  been  made, 
except  in  cases  of  foreign  bills  of  exchange." 
The  terms  used,  '*  the  contents  of  any  promis- 
sory note  or  other  chose  in  action,"  were  de- 
signed to  embrace  the  rights  the  instrument 
conferred  which  were  cape))1e  of  enforcement 
by  suit    Thev  were  not  nappily  chosen  to  con- 
vey this  meaning,  but  they  have  received  a  con- 
struction substantially  to  that  purport  in  re- 
peated decisions  of  this  court    They  were  ac 
construed  in  the  recent  case  of  Corbin  v.  Black 
Hawk  (hunty,  106  U.  S.  659  [26: 1186],  wbo^ 
the  subject  is  fully  considered,  and  the  decis- 
ions cited.    There  a  suit  brought  to  enforce 
the  specific  performance  of  a  contract  was  held 
to  be  a  suit  to  recover  the  contents  of  a  chofie 
in  action,  and  therefore  not  maintainable,  un- 
der the  statute  in  question,  in  the  Circuit  Court 
of  the  United  States,  by  an  assignee,  if  it  could 
not  have  been  prosecuted  there  by  the  assignor 
had  no  assignmen*  been  made. 

It  is  contended,  however,  that  the  conipIain> 
ant  is  not  the  assi(<:nee  of  the  contract  ol^lf  ay 
81, 1871,  but  a  mortgagee  in  trust  of  tbe  lanclk 
mentioned  therein,  and  can  therefore  maintain 
the  suit  by  reason  of  his  citizenship  in  New 
York,  we  cannot  assent  to  this  position.  It  Is. 
true  the  complainant  is  a  mortgagee  in  trust  of 
such  interest  as  the  mortQ:agor  had  in  tbe  lands» 
but  he  brings  the  suit,  not  to  foreclose  the 
mortgage,  but  as  one  having  a  beneficial  Inter- 
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pUIntlffs  uqalred  no  rl^t  to  the  copj  right- 
able  Idea. 

rwngUngr.  BcAOe,  13  Fed.  Rep.  97-303. 

There  was  no  aTerment  in  the  declaratton  of 
any  autborahlp  of  inch  an  Idea,  design,  or  poae, 
aa  wu  copvrigbtable. 

Tra^Mart  Oaiet.  100  U.  8.  83  (26:  ISO); 
BurroK-Oiln  IMhographie  Co.  t.  Barvny,  111 
n.  8.  B8  (28;  848). 

Plaintiffs  were  not  entitled  lo  recover  in  a 
penal  action  (or  tafriDgemeot  of  an  alleged 
copyright,  uoleas  the  declaration  averred  per- 
formance b;  them  of  all  things  which  the  stat- 
alejL    '  

To  recover  against  TbomtoQ  it  was  necessary 
to  prove  the  copies  were  in  his  poasesslon. 

&«*«»  v.  Oould,  «  U.  8.  7  How,  605  (13: 
&32);  Simpion  v.Blovnt.Z Dev.L.  84;  Iluibard  t. 
Auttin,  11  yt.  129;  EUitott  v.  Pair;,  I  Uo- 
Lean,  214,  210;  2  Bl.  Com.  116;  1  Hale,  P.  C. 
chap.  48,  p.  SOe;  Rex  v.  BateUti,  3  Leach,  889; 
Bto  T.  Heed,  Dears.  Cr.  Cas.  108,  257. 

Mmn.  a.  P.  Bnvm,  J.  B.  niuC,  A.  8.  Bid- 
dl«  and  J.  K.  Vaitntint,  for  defendanta  in  er* 

A  third  person  may  become  owner  by  virtue 

Ol  ID  original   employment  under  a  con' 

with  the  aaltaor  which,  by  sgreemeat.  Is  (o 


ttx  upon  the  owner  boUi  complete  ownershipof 
the  woik  itself  and  of  any  copyright  that  may 
tie  obtained  thereon. 

Parton  v.  Praitg,  S  Cliff.  587-547,  6B1; 
ffroM  v.  JViiwndn.  L.  R.  IS  Bq.  B28;  Bouei- 
eavU  v.  Fm,  S  Blatchf.  87;  LiUle  v.  Oould,  2 
Blatchf.  883;  BUtldon  v,  B/>ugKton,  S  BlatcbL 
286:  fti*«T,  BaiUu,  7  Blatchf.  152;  8.  0.  80 
0.  8.  18  Wall  e08  (30: 709);  Drone,  Copyright. 
288,  348-5,  257-0. 

In  tnth  trow  and  replevlii  the  plaintlfl 
must  all^  that  be  poaaessed  the  gooda  as  of 
Ilia  own  property. 

D«miek  v  Ohajmum,  11  Johna.  183;  Behgr- 
Bwrftui-n  v.  VanVolkeiibmyh,  11  Johns.  529; 
Bogt  T.  QtlHOA,  18  Johns.  141;  Aikin  ads. 
Ba^fl  Wend.  468;  BtttU  v.  CbUfns,  18  Wend. 
188;  Kiiiam  v.  BeberU,  6  Boaw.  104,  IS3;  BeoT- 
man  t.  Baningbm,  44  Hich.  183;  Judge  Hare's 
note  to  Armory  v.  Ddamirit,  1  Smith,  Lead. 
Cas.  (7th  Am.  ed.)  *470,  471;  8.  0. 1  Btrange, 


This  is  a  7u^  tarn  action  brought  by  the  de- 
fendants in  error,  constituting  a  partnership  In 
the  name  of  Bchreiber  &  Eons,  agBiost  Tbom- 
ton,  the  plalntiS  in  error,  under  section  4960  of 
the  Revised  Statutes.  This  is  found  In  chap- 
ter 8,  title  LX,  which  has  relation  to  copy- 
rights. As  we  have  heretofore  decided  'in  the 
case  of  Bwroa-Oilei  Lithoffrapkie  Co.  r. 
Barony,  111  U.  8.  58  [38:  849]  photographs  are 
Includel,  under  certain  circunutances,  among 
the  things  which  may  be  oopyrigbied. 

The  puintlllstn  this  action  allege  tbemselvea 
to  be  the  owners  of  a  valid  copyright  of  apho- 
tonnph,  entitled  '  The  Mother  Mephant  'j^bcr 
and  her  Baby  'Amerlcna,' "  and  that  the  defend- 
ant, TbomiOD,  was  liable  to  them  under  the 
above  iectlon  for  an  iDtrtDgement  of  their  ez- 
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cIodYe  right  in  sach  photograph.  The  decla- 
ration consisted  originally  of  four  counts,  but 
the  plaintifEs  afterwards  obtained  leave  to 
amend  it  by  striking  out  the  third  and  fourth. 
Of  the  two  counts  which  remained,  the  first 
was  for  copying  and  printing  said  photograph, 
with  the  charge  that  15,000  i^eets  of  the  same 
were  found  in  the  defendant's  possession, printed 
and  copied  by  him,  and  claiming  the  sum  of 
$15,000  as  forfeited  to  plaintifiEs  and  to  the 
united  States  under  said  section.  The  second 
count  alleged  that  the  defendant  published  said 
photo^aph,  and  that  15,000  sheets  of  the  same 
were  found  in  his  possession. 

Section  4065,  on  which  this  action  is  founded 
reads  as  follows: 

"If  any  person,  after  the  recording  of  the 
title  of  any  map,  chart,  musical  composition, 
print,  cut,  engraving,  or  photograph,  or  chromo, 
or  of  the  description  of  any  painting,  drawing, 
statue,  statuary,  or  model  or  design  intend^ 
to  be  perfected  and  executed  as  a  work  of  the 
fine  arts,  as  provided  by  this  chapter,  shall 
within  the  term  limited,  and  without  the  con- 
sent of  the  proprietor  oi  the  copyright  first  ob- 
tained in  writing,  signed  in  presence  of  two  or 
more  witnesses,  engrave,  etch,  work,  copy, 
print,  publish,  or  import,  either  in  whole  or  in 
part,  or  by  varying  the  main  design  with  intent 
to  evade  the  law,  or,  knowing  the  same  to  be 
60  printed,  published,  or  imported,  shall  sell  or 
expose  to  sale  any  copy  of  such  map  or  other 
article,  as  aforesaid,  he  shall  forfeit  to  the  pro- 

grietor  all  the  plates  on  which  the  same  shall 
e  copied,  and  everv  sheet  thereof,  either  copied 
or  printed,  and  shall  further  forfeit  one  dollar 
for  evenr  sheet  of  the  same  found  in  his  posses- 
sion, either  printing,  printed,copied,  published, 
imported,  or  exposed  for  sale;  and  in  case  of  a 
painting,  statue,  or  statuary  he  shall  forfeit  ten 
dollars  for  every  copy  of  the  same  in  his  posses- 
don,  or  by  him  sola  or  exposed  to  sale;  one  half 
thereof  to  the  proprietor  and  the  other  half  to 
the  use  of  the  United  States." 

It  will  be  observed  that  this  section  gives  no 
right  of  action  to  recover  damages,  merely  as 
such,  by  the  owner  of  the  photc^naph,  but 
limits  the  remedy  to  the  forfeiture  of  the  plates 
on  which  the  inmnginff  article  is  copied,  "and 
eyeiy  sheet  thereof,  eimer  copied  or  prhited," 
and  to  the  further  forfeiture  of  "one  oollar  for 
every  sheet  of  the  same  found  in  his  possession, 
either  printing,  printed,  copied,  published,  im- 
ported, or  exposed  for  sale."  In  case  of  "a 
painting,  statue,  or  statuary,"'there  is  to  be  a 
forfeiture  of  ten  dollars  for  every  copy  found 
in  the  defendant's  possession,  or  by  him  sold  or 
exposed  for  sale. 

in  section  4064.  immediately  preceding  the 
one  under  consideration,  it  is  declared  that 
eveiy  person  who  shall,  without  the  consent  of 
the  proprietor  of  a  copyrighted  beok,  print,  pub- 
lish, import,  sell,  or  expose  for  sale  any  copy 
of  such  book  shall  not  only  forfeit  every  copy 
thereof  to  such  proprietor,  but  shall  also  for- 
feit and  pay  such  damages  as  may  be  recovered 
in  a  civil  action  by  such  proprietor.  And  so  in 
section  4966,  which  immediately  follows  the 
one  under  consideration,  it  is  dedared  that 
"Any  person  publicly  performing  or  represent- 
ing any  dramatie  eompontion  for  which  a  copy- 
rignt  has  been  obtained,  yrithout  the  consent 
of  the  proprietor  thereof,  or  his  hehrs  or  as- 1 
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signs,  shall  be  liable  for  damages  therefor,  such 
damages  in  all  cases  to  be  ass^sed  at  suchsum^ 
not  less  than  one  hundred  dollars  for  the  fint^ 
and  fifty  dollars  for  every  subsequent,  perform- 
ance, as  to  the  court  shall  appear  to  be  just. 

It  will  thus  be  seen  that  whOe  this  chapter  pro- 
vides a  remedy  by  a  civil  action  on  behalf  ol 
the  owner  of  a  cop^rright  of  a  book  or  dramat- 
ic composition  which  has  been  violated,  it 
makes  no  such  provision  in  favor  of  a  copy- 
right of  "any  map,  chart,  musical  composition,, 
pnnt,  cut,  engraving,  or  photograph,  or  chro- 
mo, or  of  the  description  of  any  painting,, 
drawing,  statue,  statuary,  or  model,"  etc.,  ex- 
cept so  far  as  it  forfeits  the  plates  on  which  they 
are  copied,  and  the  sheets,  either  copied  or 
printed,  and  one  dollar  for  every  sheet  found 
in  the  possession  of  the  defencjant.  Section 
4967  also  allows  an  action  for  damages  by  the 
author  or  proprietor  of  any  manuscript  pub- 
lished without  his  consent 

As  the  action  in  Uie  present  case  is  brought 
by  plaintiffs  below,  wno  sued  as  well  for  the 
United  States  as  for  themselves,  under  the  idea 
that  the  government  was  entitled  to  one  moiety 
of  the  p^ial^  recovered,  an  examination  of  the 
statute  presents  a  question  at  the  outset  as  to 
whether  the  United  States  has  any  interest  in 
the  only  penidty  sought  to  be  recovered,  name- 
ly, that  of  one  dollar  for  each  sheet  of  the  pho- 
tographs found  in  the  possession  of  the  defend- 
ant. Looking  critically  at  the  language  of 
the  statute,  the  question  is  suggestecf  whether 
the  one  half  of  the  amount  recovered  whicbis 
to  go  to  the  United  States  extends  beyond  the 
case  of  "a  painting,  statue,  or  statuary." 
^i  will  be  observed  that  in  the  beginning  of 
tue  penalty  denoonced  in  this  section  it  is  said 
that  the  defendant  "shall  forfeit  to  tlie  prcprie- 
tor  [meaning  the  proprietor  of  the  copynghtl 
all  tne  plates  on  whidi  the  same  shall  be  oo|nea 
and  every  sheet  thereof,  either  copied  or  print- 
ed, and  shall  further  forfeit  one  dollar  for  every 
sheet  of  the  same  found  in  his  possesBioii, 
either  printing,  printed,  copied,  published,  im- 
ported, or  exposed  for  sale;"  and  recurring,  af- 
ter a  semicolon,  to  another  hranchof  thesabject. 
it  is  said  Uiat  "  in  case  of  a  painting,  statae,  or 
statuary,  he  shall  forfeit  ten  dollars  for  every  t 
copy  of  the  same  in  his  possession,  or  by  him 
sold  or  exposed  for  sale;  one  half  thereof  to  tlie 
proprietor  and  the  other  half  to  the  uae  of  Um 
United  States." 

With  regard  to  the  copyrighted  articles  men- 
tioned in  the  section  under  consideratim,  U 
would  seem  that  the  first  penalty  is  a  forfeiture 
of  them  to  tXiepraprietar;  and  afterwards,  wlie& 
other  copyrighted  articles,  enumerated  aa  '*a 
painting,  statue,  or  statuary,"  where  the 
amount  forfeited  is  different,  it  piovidea  that 
one  half  of  the  forfeiture  shall  be  to  the  pix>- 
prietor  and  the  other  half  to  the  un  of  the 
United  Stetes. 

This  point,  however,  was  not  raised  by  either 
counsel  in  the  argument;  andas  weareof  opin- 
ion that  the  copies  for  which  Judgment 
covered  in  this  case  against  the  ddendant 
not  found  in  his  poesessioii,  within  the 
inff  of  the  statute,  it  is  unneoessary  to  decide 
it  here. 

The  suit  was  brongfat  originally  in  the  IHa. 
trict  Oourt  of  the  United  States  for  ttiefiutem 
District  of  PennqrlvAoia.    It  waa  there  tried 
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before  a  Jury,  and  a  verdict  rendered  in  favor 
of  the  plaintiffs  for  a  forfeiture  of  one  dollar 
for  each  of  tbe  copies  found  in  defendant's 
possession,  amountinc^  to  $14,800,  for  which 
judgment  was  enterea  in  that  court.  A  bill  of 
exceptions,  taken  at  that  trial,  is  found  in  the 
recora.  A  writ  of  error  took  the  case  to  the 
circuit  court  for  that  district,  which,  on  the 
case  as  made  in  the  district  court,  affirmed  its 
decision.  To  this  latter  judgment  the  present 
writ  of  error  is  directed. 

The  assignment  of  errors  questions  the  valid- 
ity of  t^e  copyright,  both  as  regards  the  sub- 
ject matter  of  the  photograph,  and  as  regards 
the  evidences  of  proper  proceedings  with  the 
librarian  to  make  the  copyright  effective. 
There  are  also  other  errors  assigned,  which  it 
might  be  interesting  to  examine,  out  which  we 
do  not  think  necessary  to  a  decision  of  the  case 
as  it  is  now  before  us. 

The  judge  in  the  trial  in  the  court  below 
chai]red  the  jury  as  follows: 

"The  court  instructs  you  that  under  the  evi- 
dence, if  you  bblieve  it,  and  the  court  sees  noth- 
ing that  would  justify  disbelief,  the  plaintiff  is 
entitled  to  recover  and  to  have  damages  as- 
teased  at  the  rate  of  one  dollar  ($1.00)  for  eveir 
sheet  of  thai  copied  photograph  found  in  his 
[defendant's]  possesion;  and  every  sheet  under 
his  control  at  the  time  must  be  trc^Oed  as  in  hia 
pooaoooion,  notwithstanding  the  interest  his 
emploven  may  have  had  in  it."  *  *  * 

"A  large  number  of  the  copies,  according  to 
the  testimony,  were  upon  a  shell"  *  *  * 

«ADdhe[thedefendant]  obtained  these  copies 
for  the  porpose  of  labels.  They  were  found  in 
the  store  where  he  was  and  under  his  charge. " 

"Now.  I  repeat  what  I  have  said,  that  every 
aheetunaei^control(thenJthu8]under  his  con- 
trol)—notwithstanding  the  mterest  that  the  firm 
ol  Sharpleas  &  Sons  may  have  had  in  Uiem — ev- 
eiy  sheet  thus  subject  to  his  control  must  be  re- 
giuded  for  the  purposes  of  this  suit,  as  in  his 
ion,  and  for  every  sheet  thua  f oimd  in 
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lis  possession,  if  you  find  for  the  plaintiff,  and 
I  see  nothing  that  would  justify  you  in  not  so 
finding." 

This  left  nothinff  for  the  jurv  to  consider  but 
whether  they  would  believe  tae  testimony;  if 
thevdidfitwai  a  peremptory  instruction  to  them 
to  find  a  verdict  against  defendant  of  one  dol- 
lar for  eveiy  sheet  found  in  the  store  of  Sharp- 
less  &  Sons.  There  is  no  contradiction  in  Uie 
testimony  on  the  subject  of  the  rehuion  of  the 
defendant,  Thornton,  to  the  possession  of  these 
15,000  sheets  of  the  photographs.  SharplesB& 
Sons  were  a  partnership  in  the  Ci^  of  Philadel- 
phia, and  large  wholesale  dealers  m  dry  goods. 
Mr.  Thornton  was,  according  to  his  own  tes- 
timony and  that  of  Mr.  Sharpless,  employed 
by  them  somewhat  in  the  character  of  a  busi- 
ness manager;  but  his  mafaibosineflB  was,  how- 
ever,the  purchasing  of  goods  which  were  after- 
wards sold  by  that  firm.  Their  place  of  busi- 
ness was  a  three  or  four  story  building,  in  which 
th^  had  large  quantitiea  of  terale  fabrics 
stowed  away  for  sale;  and  it  was  in  the  second 
or  third  story  of  this  bufldinff  that  the  sheets 
were  found  which  are  the  sul^ect  of  this  suit 
Thev  were  among  other  goods,  and  were  to  be 
uaea  by  pasting  them  upon  parcels  of  div 
eoodsy  which  was  also  oftra  done  at  the  dveris 
oefore  the  goods  were  brought  to  the  bumess 
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house  for  sale.    That  these  copies  were  the 

Sroperty  of  Sharpless  &  Sons  can  admit  of  no 
ouDt;  that  they  were  in  their  building,  subject 
to  their  control  and  use.  in  the  same  manner 
as  any  of  the  other  goods  that  they  had  there, 
is  also  clear,  as  well  as  the  fact  that  the  plaint- 
iffs  in  this  case  so  understood  it 

It  appears  from  the  evidence  of  Francis 
SchreibBT,  who  was  not.  however,  a  member  of 
the  plaintiffs'  firm,  that  he  went,  in  companv 
with  his  brother  Henry,  to  the  place  of  busi- 
ness of  Sharpless  &  Sons,  and  sought  an  inter- 
view with  Mr.  Sharpless.  In  the  course  of  the 
conversation  which  ensued  he  asked  Mr.  Sharp- 
less where  he  ffot  the  pictures  from,  and  hes:iid 
"his  man  who  had  charge  had  got  it  at  Queen's" 
— by  "his  man"  evidentlv  meaning  Thornton, 
the  defendant  Then,  after  some  conversation 
about  the  injury  done  the  proprietors  of  the 
picture,  Mr.  Sharpless  said  that  he  did  not  in- 
tend to  do  anything  wrong;  whereupon,  witness 
then  asked  him  whether  he  had  any  of  them, 
to  which  the  reply  was,  yes,  he  had  a  great 
many  of  them  upstairs.  The  witness  asked 
him  whether  they  could  have  them,  and  Sharp- 
less said  yes,  they  could  have  the  copies. 

This  language  is  inconsistent  with  any  other 
idea  than  that  Mr.  Sharpless  considered  the 
matter  entirely  under  his  control.  This  con- 
versation with  Mr.  Sharpless  occurred  on  the 
8th  day  of  May,  in  their  place  of  business  at  the 
comer  of  Eighth  and  Chestnut  Streets;  it  waa 
in  the  second  story  of  Uie  building,  and  Henry 
Schreiber,  a  brother  of  the  witness,  was  also 
present. 

In  regard  to  this  same  conversation  the  wit- 
ness, Irancis  Schreiber,  was  asked:  "How 
came  you  to  ask  Mr.  Shupless  if  he  would  sur- 
render any  of  the  picturesf  His  answer  was: 
"I  wanted  to  know  if  he  had  any.  •  •  ♦  That 
was  my  object  in  gdng  there." 

Henry  Schreiber,  one  of  the  plaintiffs^  waa 
also  sworn,  and  stated  that  he  was  present  upon 
theSaturday  morning  when  the  conversation  oc- 
curred with  Mr.Shan>le88  AS  to  which  his  broth- 
er Francis  testified;  that  he  had  been  there  a 
few  days  b^ore,  upon  which  occasion  he  saw 
Mr.Thomton,  who  was  employed  there,  to  the 
best  of  his  knowledge.  He  testified  that  Thorn- 
ton showed  him  a  picture;  that  he  saw  the 
place  from  which  it  was  taken ,  a  shelf,  and  that 
Uiey  were  others,  quite  a  package  of  them,  on 
the  shelf.  He  further  testified  that  in  the  con- 
versation on  Saturday,  Mr.  Sharpless  said:  "Mi. 
Thornton  has  the  sole  charge  of  that;  he  gets 
up  the  labels,  and  gets  everyuing  that  he  thinka 
will  be  appropriate,"  or  something  to  that  ef- 
fect; and  that  Mr.  Sharpless  also  said  that 
Thornton  had  shown  him  this  picture  before  it 
waa  used,  and  he  (Sharpless)  told  him  to  go 
ahead.  He  also  states  that  Mr.  Sharpless  siud 
that  they  had  a  lot  upstahrs.  and  that  he  (the 
witness^  could  have  them  all. 

Mr.  Thornton  himself  testified  that  he  got  up 
this  plate,  and  ordered  15.000  copies  to  be  made; 
that  these  copies  were  delivered  to  Sharpless  & 
Sons;  that  toe  tickets  were  often  put  on  the 
goods  at  the  dyeinsr  cRtablishment,  received 
afterwards  by  Sharpless  &  Sons,  and  sold  to 
other  partiea.  After  some  further  testimony  as 
to  the  details  of  this  transaction,  ]\ir.  Thornton 
waa  asked:  '*  Tell  us  what  your  bualneeB  waa 
then  at  that  store  of  Sharphit  &  Sona."    He 
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replied:  "  I  was  emplgyed  then  as  ths  miper- 
iDlendcnt  of  the  vhoIesalodoinGetIc  department; 
1  hkve  the  purchssing  of  all  the  goods,  tbe  mak- 
ing of  the  price,  acd  seeing  that  they  are  sold." 
He  teatifled  In  substance  that  these  prints  or 
copies  were  paid  for  hy  Sbarpless  &  Bona;  that 
benererpaid  out  anj  money,  but  that  tbey 
were  paid  for  as  other  goods  were  by  thai  firm 
Id  uie  course  of  liusiness;  that  they  were  con- 
tracted for  by  hnu  Diid  paid  for  by  Sbarpleu 
A  Sons  when  the  bill  was  sent  to  them. 

Tbe  attempt  was  made  to  eatabllsh  tbe  fact 
that  TbomtCD  had  the  possession  or  cotitrol  of 
these  prints  by  showing  that  he  was  the  man 
who  first  roncd  red  the  idea  of  getting  up  and 
Dsing  them  in  tbe  business  of  Sliarptcss&Sons; 
that  he  did  In  effect  order  tbe  pbotograpL  to  be 
made,  and  only  showed  it  to  Mr.  Sharpless  after 
tbiswss  done.  Tbomton,  however,  slates  that 
before  it  was  used,  and  a  month  licfore  tbe  time 
the  prints  were  found  at  the  store  by  tbe  plaint- 
iffs, Ht.  Sbarpless  bod  known  about  tbe  photo- 
Saph  and  copy-,  that  bo  approved  it,  and  that 
e  bills  were  paid  by  liis  firm. 

We  do  not  see  how  Mr.  Thornton  merely  as 
an  employ^,  although  be  may  bare  bad  a  prin- 
cipal place  in  thai  establish  men  t,  could  be  said 
to  have  had  Ibe  possession  of  these  prima  when 
ttWT  were  found  by  the  plaintifFs  In  tbe  store 
of  BbarplesB  &  Sons.  In  any  oiber  light  that 
tt  can  ue  viewed,  that  firm  would  be  held  to 
be  In  poneenon.  An  action  of  replevin  could 
have  been  austained  against  them  for  the  pos- 
session of  these  goods,  or  an  action  of  trover, 
if  they  bad  l>eeD  the  property  of  plaintiffs,  on 
account  of  the  possession  of  tbem  by  Bbarpless 
A  Sods.  Sharplcss  &  Sons  could  have  dona 
what  they  pleased  with  Ibem;  theyconld  have 
ordered  tbem  thrown  on(  and  burned;  tbey 
could  have  given  them  up,  and  tbey  did  offer 
'lO  give  them  up  to  plaintiffs.  It  waa  Sharpless 
himself  who  made  tfaia  oiler,  and  the  plaintiffs 
obvioualy  understood  Uiat  Sbarpless  was  "  ~ 
man  wftn  whom  they  were  dealing  all  this  til  .. 
Their  first  visits  were  to  him;  they  tnlkcd  tbe 
matter  over  with  him;  they  recognized  him  a 
having  control  of  tbe  plates,  of  the  prints 
of  the  entire  transaction;  and  it  is  impossibli 
to  conceive  that  Ur.  Thornton  had  any  other 
control  over  those  sheets  than  he  bad  orer  any 

Siece  of  dry  goods  in  the  building.  What  he 
id  during  au  the  time  in  which  this  tmosactlon 
occurred  was  na  an  cmployi;  of  Sharplcss  itSoQs; 
and  any  other  clerk,  porter  or  salesman  in  that 
eBtablishment,  who  handled  these  artictes.orwbo 
bad  access  to  them  and  could  use  tbem  upon 
packagea  of  goods,  hud  as  much  possession  of 
Ihem  as  llr.  Tbomton,  and  any  such  person 
could  have  been  sued  and  a  recovery  had  against 
bim  as  lawfully  as  against  ThoFDton,  so  far  bb 
■he  matter  of  possession  Is  concerned.  What 
right  of  action  might  have  been  maintalDed 
a^nst  Thornton  for  acUTely  copying,  print 


Counsel  for  defendants  in  error,  Schielber  A 
Sons,  Insist  that  the  words  "found  in  bis  po»- 
Kssion"  are  to  be  construed  sa  referring  U  "~~ 
finding  of  tbe  Jury;  that  tbo  exi»^2saion  m 
simply  that  where  tbe  sheetsare  ascertained  by 
the  finding  of  the  Jury  to  have  been  at  uif  time 
&80 


._  tbe  poseeaslon  of  the  person  wbo  commhtrd 
the  wrongful  act,  such  person  shall  forfeit  one 
dollar  for  each  sheet  so  asoert^ned  to  have  been 
In  bis  poaaeesjon.  We,  however,  think  that  the 
word  "found"  means  that  there  must  be  atime 
before  the  cause  of  sctbn  accruee  at  which 
tbey  are  found  in  the  poasession  of  tbe  defend- 
ant. If,  however,  plobitiffa'  view  of  the  sub* 
Ject  were  tenable,  the  fact  sttU  remains  tbat  the 
only  possesaiou  Ur.  Thornton  everbadof  theas 

ErintB  was  tbe  possession  of  Sbarpleei  A  Sons, 
oldlng  them  merely  as  their  employS,  subject 
always  to  their  order  and  control,  and  never 
with  any  claim  of  right  in  bim  to  control  them 
except  m  their  service. 

Tbe  instructions  of  the  court  to  the  Jury, 
therefore,  on  this  subject,  were  enoneoua,  and 
the  testimony  did  not  Justify  tbe  charge. 

Fbr  tki*  Ttaton  the  judgment  of  the  OirtvU 
Court  U  retemd.andtJte  eaie  remandedmthiTi- 


UNITED  STATES,  Appt., 

THE  BRITISH  STEAMER  8TRATH- 
AIRLY,  Her  Tackle,  etc,  Johm 
f  Molirrnu,  Claimant 

(See  a.  a  "Tm  StraOtakiu."  Reporter^  ed.  SSB-SBL) 

Fine,  uAm  lien  on  ttttd—teetwu  4t70,  Bet. 
Stat.—tteam  vcml.  nljfeet  to  petuiUie^—te^ 
Hon  iK$,  i£n.  Btat—fmoitnt  «f  pmaUji. 


APPEAL  from  a  decree  of  the  Citcolt  Court 
of  the  United  States  for  the  District  of  Cal- 
ifornia, atSrmlng  adecrceof  theDisirict  Court 
of  that  district  dlamiasiog  a  libel  of  Infonnatton 
in  rem  against  tbe  British  steamer  Slratbairlj'. 
BBeened. 
Statement  by  Mr.  Jttetiee  BEatthewa; 
This  is  a  libel  of  Information  in  rem  filed  in 
the  District  Court  of  the  United  Slates  for  the 
District  of  California.  July  1. 1882,  on  behalf 
of  the  United  Stales  against  the  British  steamer 
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Strathairlj.  The  claimant  having  interposed 
peremptory  exoeptiona,  a  decree  in  the  district 
court  was  entered  August  80,  1882,  sustaining 
the  exceptions  and  dismissing  the  libel.  From 
this  decree  the  libelant  appealed  to  the  Circuit 
Court  of  the  United  States  for  the  District  of 
California,  in  which,  October  8,  1882,  a  decree 
was  entered  sustaining  the  exceptions  and  dis- 
missing the  libel.  From  that  decree  the  libel- 
ant has  appealed. 

The  Ubel  contains  three  counts.  The  first  is 
for  the  recovery  of  $16,800  for  an  alleged  vio- 
Ution  of  the  provisions  of  sections  4252  and 
4258  of  the  Revised  Statutes.  In  this  count  it 
is  alleged  that  the  steamship  Strathairly  was  a 
British  vessel  owned  by  citizens  of  Great  Bri- 
tain, and  propelled  in  whole  or  in  part  by  steam; 
that  W.  B.  Fenwick,  the  master  thereof, 
brought  on  said  steamer  from  Hong  Kong, 
China,  826  steerage  passengers  in  excess  of  the 
number  fixed  by  law  in  proportion  to  the  space 
or  tonnage  of  «dd  vessel;  that  by  reason  there- 
of Fenwick,  the  master  of  said  ship,  became 
liable  to  a  fine  of  $50  for  each  of  said  826  pas- 
sengers, amounting  to  $16,800,  which  amount. 
It  is  alleged,  is  made  a  lien  bv  the  laws  of  the 
United  States  on  said  vessel,  her  tackle,  furni- 
ture, eng^es,  and  apparel.  It  is  further  alle|;ed 
in  the  same  count  that  prior  to  the  promotmg 
of  nid  libel  a  criminal  mformation  was  filed  in 
the  District  Court  of  the  United  States  for  the 
District  of  California,  charging  Fenwick,  the 
master,  with  the  offense  of  unlawfully  bringing 
from  said  Port  of  HongEong  into  the  Port  of 
San  Francisco  the  said  826  passengers  in  excess 
of  the  number  that  he  could  lawfully  bring 
on  said  vessel;  that  said  Fenvdck  was  duly 
arraigned  on  said  information,  and  pleaded 
guilty  to  the  offense  of  bringing  on  said  vessel 
228  steerage  passenffers  in  excess  of  the  number 
that  he  could  lawfiuly  bring  on  the  same;  that 
thereuDon  said  Fenwick  was  duly  sentenced  to 
pay  a  nne  of  $50  for  each  of  said  S»8  passengers, 
amounting  in  all  to  the  sum  of  $11,160.  To 
this  count  Mclntyre,  the  claimant  of  the  ship, 
filed  a  peremptory  ezception,on  the  ground  that 
the  facts  stated  were  not  sufficient  to  constitute, 
create,  or  give  rise  to  a  lien  on  said  vessel  under 
any  law  or  statute  of  the  United  States. 

The  second  count  of  the  libel  is  for  the  re- 
covery of  the  sum  of  $5,280,  for  an  alleged  vio- 
lation of  the  provisions  of  section  4255  of  the 
Revised  Statutes.  In  this  count  it  is  alleged 
that  on  April  17, 1882,  at  Hong  Kong,  China, 
there  were  taken  on  board  of  said  steamship 
Strathairly  1,056  steerage  passengers  for  trans- 
portation to  the  Port  of  San  Francisco,  CaL; 
that  said  1,056  steerage  passengers  were  by  said 
vessel  transported  to  ana  land^l  at  said  Fort  of 
San  Francisco;  that  said  vessel  at  the  time  said 
steerage  passengers  were  so  transported  from 
llonff  Eonff  to  Ban  Francisco  did  not  have  the 
number  of  oerths  required  by  law  for  the  ac- 
commodation of  said  passengers,  nor  were  said 
berths  constructed  in  the  manner  required  by 
law,  by  reason  whereof  the  master  of  said  ship 
and  the  owners  thereof  became  liable  to  a  pen- 
alty of  $5  for  each  of  said  1,056  passengers, 
amounting  in  all  to  $5,280,  no  part  of  which 
had  been  paid,  and  that  the  same  constitutes  a 
lien  upon  said  vessel.  To  this  count  the  claim- 
ant also  excepted,  (1)  because  the  facts  stated 
therein  were  not  sufficient  to  constitute,  create, 
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or  give  rise  to  a  lien  on  said  vessel  under  any 
law  or  statute  of  the  United  States:  (3)  because 
the  ship  Strathairly,  being  at  the  time  a  vessel 
propelled  in  whole  or  in  ^urt  hv  steam,  neither 
the  master  nor  owners  Uiereoi  are  subject  or 
liable  to  the  penalty  provided  for  by  section 
4255  of  the  Revised  Statutes,  and  that  no  lien 
does  or  can  attach  on  said  vessel  under  section 
4270  of  the  Revised  Statutes. 

The  third  count  of  the  libel  is  for  the  recov- 
ery of  the  sum  of  $1,000  for  the  alleged  viola- 
tion of  the  provisions  of  section  42^  of  the 
Revised  Statutes,  taken  in  connection  with 
section  2774.  In  this  coimt  it  is  alleged 
that  W.  B.  Fenwick,  the  master  of  raid 
steamship,  on  April  17, 1882,  took  on  board  of 
said  ship  at  Hong  Eong,  China,  1,056  steerage 
passengers,  and  transpired  them  in  said  ship 
to  the  Port  of  San  Francisco:  that  on  arriving 
at  said  last  named  port  the  said  master  neglected 
and  refused  to  deliver  to  the  collector  of  cus- 
toms at  said  Port  of  San  Francisco  a  list  of  all 
the  passengers  taken  on  board  of  said  vessel  and 
brought  in  her  to  the  Port  of  San  Francisco; 
also  that  said  Fenvdck  knowingly  and  willfully 
made  out  and  delivered  to  said  collector  of  cus- 
toms a  false  list  of  said  passengers,  in  which  he 
reported  tiiat  the  whole  number  brought  was 
81^,  and  no  more,  instead  of  1,066,  the  number  [S61  ] 
alleged  to  have  been  actuaUy  brought  and  land- 
ed, by  reason  of  which  said  Fenwick  became 
liable  to  a  fine  of  $1,000,  which,  it  is  alleged,  is 
also  a  lien  upon  sidd  vessel.  To  this  count  the 
claimant  excepted,  on  the  ground  that  the  facts 
stated  were  not  sufficient  to  constitute,  create, 
or  g^ve  rise  to  a  lien  on  said  vessel  under  any 
law  or  statute  of  the  United  States. 

Mr.  Wm.  A.  Mmnry,  Amt,  AUff-Om,,  for  . 
appellant. 

JfeMfs.  W*  W.  Morrow  and  Mttton  Androi, 
for  claimant  and  appellee: 

The  fine  denounced  against  the  master  of  a 
vessel  by  section  4258,  Revised  Statutes  U.  S., 
for  a  violation  of  the  provisions  of  that  section, 
and  of  the  provisions  of  section  4^2  of  said 
statutes,  does  not  constitute  a  lien  on  the  vessel, 
and  cannot,  therefore,  be  recovered  by  a  pro- 
ceeding in  rem. 

The  provisions  of  sections  4256  and  4266,  Re- 
vised Statutes,  do  not  apply  to  vessels  propelled 
in  whole  or  in  part  by  steam. 

The  Oandaee,  1  Low.  126;  U.  8.  v.  The  Bihan 
AUen,  8  Am.  Law  Rev.  872;  Oommonwealth  v. 
Hartnett,  8  Gray,  450,  and  cases  there  dted: 
The  Manhattan,  2  Ben.  88;  The  Dewmehire,  8 
Sawy.  209. 

Mr,  Jttetice  Mj^tthewa  delivered  the  opin- 
ion of  the  court: 

The  first  question  for  consideration  is  wheth- 
er the  fine  imposed  upon  the  master  of  a  vea 
sel  by  section  4258  of  the  Revised  Statutes, 
for  the  violation  of  that  and  the  preceding  sec- 
tion is  a  lien  upon  the  vessel  itself,  to  be  recov- 
ered by  a  proceeding  in  rem.  Section  4252  of 
the  Revised  Statutes  provides  that  "  No  mas- 
ter of  any  vessel  owned  in  whole  or  in  part  by 
a  citizen  of  the  United  States,  or  by  a  citizen  of 
any  foreign  country,  shall  take  on  board  such 
vessel,  at  any  foreign  port  or  place  other  than 
foreign  contiguous  territory  of  the  United 
States,  passengera  contrary  to  the'  provisions  of 
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diit  section.  wiUi  intent  to  bring  sach  passen- 
gen  to  the  United  States  and  leave  sach  port  or 
plaoCf  and  taring  such  passengers.or  any  number 
thereof,  within  the  Jurisdiction  of  the  United 
States."  It  then  prescribes  the  number  of  pas- 
sengers whidi  may  be  lawfuHy  carried  by  ref- 
a«noe  to  the  tonnage  and  space  of  the  vessel 
Section  4268  declares  that  whenever  the  master 
of  any  such  vessel  shall  cany  and  bring  within 
the  jurisdiction  of  the  United  States  any  greater 
number  of  passengers  than  is  allowed  by  section 
4252  he  shall  be  deemed  guil^  of  a  misde- 
meanor, and  shall,  for  each  passenger  taken  on 
IxMird  beyond  such  limit,  be  nned  $50,  and  may 
also  be  imprisoned  for  not  exceeding  six 
montlis.    Section  4270  is  as  follows: 

"  Sec.  4270.  The  amount  of  the  several  pen- 
alties imposed  hj  the  foregoing  provisions  reg- 
ulating tne  carriage  of  passengers  in  merchant 
vessels  shall  be  liens  on  the  vessel  violating  those 
provisions,  and  such  vessel  shall  be  nbeled 
therefor  in  any  Circuit  or  District  Court  of  the 
United  States  where  such  vessel  shall  arrive." 

It  is  argued  that  the  penalties  referred  to  in 
section  4270  do  not  include  the  fine  imposed  bv 
section  4253.  There  are  other  provinons  f ol- 
[568'  lowine  section  4252  and  prior  to  section  4270,  it 
is  said,  imposing  penalties  which  are  embraced 
by  section  4270  exclusive  of  all  others.  Of 
these,  the  first  is  mentioned  in  section  4255. 
which  particularly  prescribes  the  number  and 
construction  of  the  berths  for  the  use  of  pas- 
sengers on  anv  such  vessel,  and  provides  that 
for  any  violation  of  the  section  "  the  master  of 
the  vessel  and  the  owners  thereof  shaU  severally 
be  liable  to  a  penalty  of  $5  for  each  passenger 
on  board  of  such  vessel  on  such  voyage,  to  oe 
recovered  by  the  United  States  in  any  port 
.  where  such  vessel  may  arrive  or  depiul" 
This,  it  is  areued,  is  a  penalty  eo  nomine,  for 
which  not  only  the  master,  but  the  owners  of 
the  vessel  are  Imble,  and  to  be  recovered,  not  in 
a  crindnal  prosecution,  but  in  a  dvil  action,  and 
is  thus  distinguished  from  the  case  of  the  fine 
imposed  by  section  4258. 

Section  4259  also  imposes  a  penalty  of  $200 
upon  the  master  and  owner  of  any  such  vessel 
which  shall  not  be  provided  with  the  house  or 
houses  over  the  passage  ways,  or  with  ventila- 
tors, or  with  cambooses  or  cooking  ranges  with 
the  houses  over  them,  required  by  previous 
sections,  for  each  and  every  violation  of  or 
neglect  to  conform  to  each  of  these  require- 
ments, to  be  recovered  by  suit  in  any  Circuit  or 
District  Court  of  the  United  States  within  the 
Jurisdiction  of  which  such  vessel  may  arrive, 
or  from  which  she  may  be  about  to  depart,  or 
at  any  place  within  tne  jurisdiction  of  such 
courts,  wherever  the  owner  or  master  of  such 
vessel  may  be  found. 

So  section  4268  provides  for  maintaining  dis- 
cipline and  habits  of  cleanliness  among  the 
passengers  for  the  preservation  and  promotion 
of  their  health  by  the  master,  who  is  reouired 
to  cause  the  apartments  occupied  by  such  pas- 
sengers to  be  kept  at  all  times  m  a  clean,  healthy 
state:  and  the  owners  of  every  such  vessel  are 
[569]  required  to  construct  the  declLsand  all  parts  of 
the  apartments  so  that  they  can  be  thoroughly 
cleansed,  and  to  provide  a  safe  and  convenient 
privy  or  water-closet  for  the  exclusive  use  of 
every  100  of  such  passengers.  The  master  is 
also  required  to  disinfect  the  quarters  for  the 
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passengers.  The  section  then  further  provider. 
"  And  for  each  n^lect  or  violatioo  of  any  of 
the  i^ovisions  of  uds  section  the  master  and 
owner  of  any  such  vessel  shaU  be  severally  li- 
able  to  the  United  States  in  a  penalty  of  fifty 
dollars,  to  be  recovered  in  any  cm^uit  or  district 
court  within  the  jurisdiction  of  which  soch 
vessel  may  arrive,  or  from  which  she  is  ab^tat 
to  depart,  or  at  any  place  wh^e  the  owner  or 
master  may  be  found." 

The  contehtion  is  that  the  penalties  em- 
braced by  section  4270  are  th<Ke,  uid  those 
only,  referred  to  under  that  name  in  sections 
4255,  4259,  and  4263,  thus  excluding  from  sec- 
tion 4270  the  fines  imposed  upon  the  master  by 
section  4258,  as  weU  as  the  fine  imposed  by 
section  4262.  This  last  named  soctioQ  provides 
that  every  master  of  such  vessel  who  wiUfollj 
fails  to  furnish  and  distribute  proviooos  in  the 
quantity  and  cooked  in  the  manner  required  by 
uiw  shall  be  deemed  guilty  of  a  misdemeaoof . 
and  shall  be  fined  not  more  than  $1,000,  and 
imprisoned  for  a  term  not  exceeding  one  year; 
with  the  proviso  that  "The  enforcement  of  this 
penalty,  however,  shall  not  affect  the  ciril  re- 
sponsibility of  the  master  and  owners  to  sud» 
passengers  as  may  have  suffered  from  such 
default." 

It  is  suggested  that  there  is  a  line  of  distinc- 
tion between  the  punishments  provided  by  sec- 
tions 4258  and  4262,  which  are  confined  to  the 
master  alone,  for  what  seem  to  be  violations  of 
a  personal  duty  charged  upon  him  by  the  law, 
and  in  which  it  is  assumed  that  the  owners  of 
the  vessel  do  not  participate,  and  those  penaltiea 
imposed  by  the  other  sections  upon  the  master 
ana  owners  for  faults  of  OMistruction  and  man- 
agement, where  blame  may  be  justly  imputed 
to  the  owners  as  wdl  aft  the  ii)aster.    This  con- 
struction of  the  statute  was  adopted  by  Judge 
Hoffman  in  the  United  States  District  Court  of 
California,  in  the  case  of  UnUed  8taie9  v.  Tks 
Ethan  Atten,Z  Am.  lAw'Bev,^12,    Ajoalycing 
the  Act  of  Congress  of  March  8, 1855,  10  StaL 
at  L.  720,  entiQed  "An  Act  to  Regulate  the 
Carriage  of  Passeuffers  in  Steamships  and  Other 
Vessels,"  now  cflmed  into  the  Revised  Statutes 
in  the  sections  under  consideration,  he  said: 
"It  would  seem,  therefore,  that  Coogresa  in- 
tended to  distinguidi  between  the '  fii^s '  wbi^ 
on  conviction  of  a  misdemeanor  the  master 
might  be  sentenced  to  pay,  and  the  '  penaltaes' 
which  in  a  dvil  action  are  made  recotrerable 
from  the  owners  as  well  as  the  master.     The 
offenses  for  which  the  master  is  made  criin- 
inally  liable  are  willful  violations  of  the  law  in 
which  the  owners  have  no  complicity.     The 
infractions  of  the  Act  for  which  the  owuen  arc 
made  responsible  in  a  civil  suit  relate  to  houses 
over  passMCCways,  to  ventilators,  cambooses  oi 
cooking  ranges,  water-dosets,  etc,  aod  othe^ 
arrangements  for  the  comfort  and  health  of  tb< 
passen^srs,  which  it  is  the  owners'  duty  to  pro 
vide.    For  the  omission  to  do  so  the  o^wii^b  ai» 
the  vessel  are  Justly  made  responsible.*'     Hi 
conclusion  was  that  these,  and  these  aloue,  an 
thepenalties  which  are  made  liens  on  the  Teseel 

Tlie  same  view  was  taken  hjJttdffe  Lowell  ii 
The  Oandaee,  ILow.  126,  decided  in  1867.  H 
sums  up  his  statement  of  the  questSon.  ref  crriq 
to  the  Act  of  Mardi  8, 1866, 10  Stat,  at  L».  7^ 
as  follows:  "  When,  therefore,  I  oooaider  tl 
kind  of  penalty  mentioned  in  Uie  llaat  aectioi 
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which  may  be  partly  imprisoDment;  tbepersoD 
upoD  whom  it  is  imposed,  heine  the  master 
only;  the  mode  of  its  enforcemeDt  by  acrimiDal 
trial  and  senteDce;  the  absence  of  allusion  to  any 
responsibility  of  the  own^  or  yessol;  in  all 
which  respects  it  differs  from  the  mere  pecun- 
iary civil  pcuallies  imposed  by  the  other  sec- 
tions; and  further,  that  the  ordinary  office  of  a 
lien  is  to  be  security  for  a  debt  or  civil  lifli>ility, 
and  the  ^reat  difficulty  of  applying  it  in  fact  in 
aid  of  the  criminal  responsibility  of  a  third 
person,  and  find  that  there  are  in  the  statute 
many  civil  pecuniary  forfeitures  or  penalties  to 
which  the  15th  section  giving  these  liens  is 
properly  and  exactly  applicable;  and  Uiat  tothe 
only  other  criminal  penalty  mentioned  in  the 
Act  it  cannot  possibly  be  applied  before  con- 
viction of  the  master,  because  the  amount  is  not 
fixed  imtil  then, — I  am  constrained  to  conclude 
that  it  does  not  give  a  lien  upon  the  veasd  for 
the  fines  which  may  be  imposed  upon  him  for 
a  violation  of  the  first  section  of  the  Act" 

It  is  to  be  observed,  however,  that  in  the 
original  Act  of  March  8,  1855,  the  first  section 
of  which  corresponds  with  sections  4253  and 
4258  of  the  Revised  Statutes,  the  fine  thereby 
[571  ">  imposed  on  the  master  is  also  spoken  of  as  a 
penalty.  The  language  is  that  "every  such 
master  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  convicuon  thereof,  before 
any  Circuit  or  District  Court  of  the  United 
States,  shall,  for  each  ]>assenger  taken  on  board 
beyond  the  limit  aforesaid,  or  the  space  afore- 
said, be  fined  in  the  sum  of  fifty  ooUars,  and 
may  also  be  imprisoned,  at  the  discretion  of  the 
judse  before  whom  the  penalty  shall  be  recov- 
ered, not  exceeding  six  months." 

In  section  4258  of  the  Revised  Statutes  the 
phrase  in  which  the  word  "penalty"  occurs  in 
the  original  Act  is  omitted  for  the  sake  of  con- 
densation,-but  without  any  change  in  the  sense. 
The  phrase,  however,  is  retained  in  section 
4262,  where  the  fine  and  imprisonment  pre- 
scribed as  a  punishment  for  the  misdemeanor 
of  the  master  is  spoken  of  as  a  penalty,  the  en- 
forcement of  which  shall  not  affect  the  civil 
responsibility  of  the  master  and  owners  to  the 
paseengers  who  may  have  suffered  by  the  fault. 
The  word  penalty  is  used  in  the  law  as  in- 
cluding fines,  which  are  pecuniary  penalties. 
The  language  of  section  4270  includes  all  that 
may  be  properly  designated  as  penalties  im- 
posed by  any  of  the  previous  provisions  regulat- 
ing the  carnage  of  passengers  in  merchant  ves- 
seb.  It  is  the  amount  of  these  penalties  which, 
being  imposed  by  the  foregoing  provisions,  are 
declared  to  be  liens  on  the  vessd  vioUting  those 
provisions;  and  in  view  of  that  section  the  ves- 
sel is  considered  and  treated  as  itseK  violating 
those  provisions,  whether  the  aot  constituting 
the  offense  be  the  act  of  the  master  alone  or 
that  of  the  master  and  owners.  In  other  words, 
this  section  of  the  statute  does  not  point  to  any 
distinction  such  as  that  now  insisted  on,  but 
seems  intended  to  embrace  as  liens  upon  the 
vessel  itself  the  amount  of  every  penalty  im- 
posed by  a  previous  section  of  the  statixte  for 
every  offense  against  its  provisions. 

The  fact  that  the  master  is  also  liable,  as  a 
part  of  his  punishment,  to  be  imprisoned  does 
not  constitute  any  such  incongruity  as  to  make 
the  construction  now  put  upon  section  4270  un- 
reaflonable.  It  is  the  fine  Uiat  is  referred  to  as 
l'2i  U.  8. 


the  penalty,  as  is  distinctly  pointed  out  in  the 
language  of  section  4270  when  it  speaks  of  the 
amount  of  the  several  penalties;  that  is  to  say, 
the  pecuniary  sum  which  may  be  awarded  as  a 
penalty.  Neither  is  it  an  insurmountable  in- 
convenience affectinff  this  construction  of  the 
law  that  the  extent  or  the  lien  declared  by  sec- 
tion 4270  cannot  be  ascertained  until  after  a 
conviction  of  the  master  and  the  assessment  of 
the  amount  of  the  fine  imposed  upon  him. 
This  is  undoubtedly  true  in  respect  to  section 
4262,  because  there  the  fine  is  only  made  ulti- 
mately certain  by  the  sentence  of  the  court,  to 
whom  the  discretion  is  confided  of  imposing 
any  amount  not  in  excess  of  $1 ,000.  Neither 
is  there  anything  in  the  nature  of  the  master's 
offense,  as  described  in  sections  4252,  4258  and 
4262,  which  should  constitute  the  fines  assessed 
under  those  sections  exceptions  out  of  the  pro- 
vision for  a  lien  contained  in  section  4270. 
There  is  nothing  in  the  nature  of  the  case  to 
exonerate  the  owner  of  the  vessel  from  respon- 
sibility for  the  acts  of  the  master  in  overcrowd- 
ing the  vessel  with  passengers  contrary  to  law. 
By  section  ^160  and  section  4261  the  owner  is 
expressly  made  responsible  for  the  act  of  the 
master  in  not  puttins:  on  board  for  the  use  of 
the  passengers  a  sufficient  supply  of  provisions 
and  wa:;er;  and  the  owner  as  well  as  the  master 
is  by  section  4261  made  expressly  liable  to  the 
extent  of  $8  aday  for  each  passenger  put  on 
short  allowance  in  consequence  of  a  failure  of 
the  master  to  supply  the  proper  quantity  and 
quality  of  pro^ions  and  water  as  required 
by  law. 

It  seems  to  us,  therefore,  thi.!  the  direct  and 
express  meaning  of  section  427b  *^  to  make  the 
vessel  liable  in  rem  as  itself  guilty  of  the  offense 
for  every  pecuniary  penalty  that  may  be  as- 
sessed for  a  violation  of  any  of  the  previous 
provisions  of  the  statute  regulathig  the  carriage 
of  ^issengers  in  merchant  vessels. 

The  second  count  of  the  libel  is  for  the  re- 
coveiy  of  the  penalty  provided  by  section  4255. 
That  section  is  as  follows: 

"  No  such  vessel  shall  have  more  than  two 
tiers  of  berths.  The  interval  between  the  low- 
est part  thereof  and  the  deck  or  platform  be- 
neath shall  not  be  less  than  nine  inches;  and 
the  berths  shall  be  well  constructed,  parallel 
with  the  sides  of  the  vessel  and  separated  from 
each  other  by  partitions,  as  berths  ordhiarily 
are  separated,  and  shall  be'  at  least  six  feet  in 
length,  and  at  least  two  feet  in  width,  and  each 
such  berth  shall  be  occupied  by  no  more  than 
one  passenger;  but  double  berths  of  twice  the 
above  width  may  be  constructed,  each  berth  to 
be  occupied  by  no  more  and  by  no  other  than 
two  women,  or  by  one  woman  and  two  chil- 
dren under  the  age  of  eight  years,  or  by  hus- 
band and  wife,  or  by  a  man  and  two  of  his 
own  children  under  the  age  of  eight  years,  or 
by  two  men,  members  of  the  same  family.  For 
any  violation  of  this  section,  the  master  of  the 
vessel,  and  the  owners  tiiereof,  shall  severally 
be  liable  to  a  penal^  of  five  dollars  for  each 
passenger  on  board  of  such  vessel  on  such  voy- 
age, to  be  recovered  by  the  United  States  in 
any  port  where  such  vessel  may  arrive  or  de- 
part.^' 

This  section  corresponds  with  section  2  of 
the  Act  of  Bfarch  8,  1855.  Section  10  of  the 
same  Act  was  as  follows: 
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"  That  ti>e  proridoiis,  requisitioDs,  penalUet 
tnd  Ueni  of  tm  Act,  relattng  to  the  space  in 
resaels  appropriated  to  the  use  of  passengerB, 
are  hereby  extended  and  madeapphcable  toall 
spaces  appropriated  to  the  use  of  steera^  pas- 
sengers in  vessels  propelled  in  whole  or  in  part 
by  steam,  and  navigating  from,  to  and  between 
the  ports,  snd  in  manner  as  in  this  Act  named, 
and  to  such  vessels  and  to  the  masters;  and  so 
much  of  the  Act  entitled  'An  Act  to  Amend  an 
Act  Entitled  a  a  Act  to  Provide  for  the  Better 
Security  of  the  Lives  of  Passengers  on  Board 
of  Vessels  Propelled  in  Whole  or  in  Part  by 
Steam,  and  for  Other  Purposes/  approved  Au- 
gust thirtieth,  eighteen  hundred  ana  fifty  two, 
as  conflicts  with  this  Act,  is  hereby  repealed; 
and  the  space  appropriated  to  the  use  of  steer- 
age passengers  in  vessels  so  as  above  propelled 
and  navirated  is  hereby  subject  to  the  super- 
vision and  inspection  of  the  collector  of  the 
customs  at  any  port  of  the  United  States  at 
which  any  such  vessel  shall  arrive,  or  from 
which  she  shall  be  about  to  depart;  and  the 
same  shall  be  examined  and  reported  in  the 
same  manner  and  by  the  same  officers  by  the 
next  preceding  section  directed  to  examine  and 
report." 

The  Act  of  August  80,  1852,  referred  to  in 
this  section,  provided  for  the  inspection  of 
steam  vessels  and  their  equipment  by  inspectors 
appointed  for  that  purpose,  on  whose  favorable 
report  a  license  was  issued,  without  which  it 
was  unlawful  for  the  vessel  to  engage  in  navi- 
ffation.  One  object  of  the  inspection  was  to 
determine  whether  the  vessel  had  suitable  ao- 
oonunodations  for  her  crew  and  passengers; 
and  in  the  certificate  of  inspection  to  be  fur- 
nished by  the  inspectors  to  the  collector  of  the 
district,  they  were  required  to  state  the  number 
of  staterooms,  the  numt)er  of  berths  therein, 
the  number  of  other  permanent  berths  for  cab- 
in passengers,  the  number  of  berths  fot  deck 
or  other  passensers,  the  number  of  passengers 
of  each  class  for  whom  she  hnh  suitable  ac- 
commodations, and,  in  case  of  steamers  sailing 
to  or  from  any  European  port,  or  to  or  from 
any  port  on  the  Atlantic  or  Pacific,  a  distance 
of  1,000  miles  or  upwards,  the  number  of  each 
she  is  permitted  to  carry,  and,  in  case  of  a 
steamer  sailing  to  any  port  a  distance  of  500 
miles  or  upwaSras,  the  number  of  deck  passen- 
gers she  is  permitted  to  carry.  The  evident 
purpose  of  section  10  of  the  Act  of  March  8, 
1855,  was  to  make  the  provisions  of  that  Act, 
relative  to  the  inspection  of  vessels,  applicable 
to  all  vessels  propelled  in  whole  or  in  part  l^ 
steam,  which  were  within  the  the  provisions  of 
the  Act  of  August  80, 1852,  so  as  to  have  but 
one  svstem  of  inspection,  in  the  particulars 
specified,  applicable  to  vessels  of  every  descrip- 
tion. The  Act  of  March  8, 1855,  by  its  terms, 
did  apply  to  all  vessels,  including  steamers  as 
well  as  sailing  vessels,  but  not  to  vessels  en- 
rolled and  licensed  for  the  coasting  trade;  the 
latter  were  provided  for  by  the  Act  of  August 
80, 1852;  and  the  10th  section  of  the  Act  of 
March  8,  1855,  was  evidently  introduced,  as 
we  have  said,  for  the  purpose  of  establishing 
uniformity  in  respect  to  regulations  for  the  ac- 
commodation ana  safety  of  steerage  passengers 
in  all  vessels  engaged  in  the  business  of  carrv- 
ing  such  passengers,  whether  between  ports  in 
the  United  States  or  between  them  and  for- 
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eisn  pcwta.  This  section,  however,  was  omit 
tea  in  the  revirion  of  the  statutes,  and  thai 
omission  was  supplied  by  the  Act  of  February 
27, 1877,  19  Stat  at  L.  250,  chapter  89.  amend- 
ing section  4264  of  the  Revised  Statutes  by 
adding  thereto  the  substance  of  the  provisions  of 
the  omitted  section  10  of  the  Act  of  March  8. 
1855,  BO  as  to  restore  the  law  in  that  particular 
to  the  condition  in  which  it  was  under  the  laft 
named  Act  That  amendment  ii  in  tfie  follow- 
ing lang^uage:  "The  provisions,  requisitions, 
penalties  and  Uens  enumerated  in  the  seven! 
sections  of  this  chapter  relating  to  the  space  in 
vessels  appropriatea  to  the  use  of  passengers  [5^ 
are  hereby  extended  and  made  applicable  to  all 
spaces  appropriated  to  the  use  of  steerage  pas- 
sengers m  vessels  propelled  in  whole  or  in  part 
by  steam,  and  navigating  from,  to  and  between 
the  ports  and  in  manner  as  herein  named,  and 
to  such  vessels  and  to  the  masters  thereof;  and 
the  space  appropriated  to  the  use  of  steemge 
passengers,  in  vessels  as  above  propelled  aad 
navigated,  is  hereb]^  made  subject  to  the  super- 
vision and  inspection  of  the  collector  of  cus- 
toms in  any  port  in  the  United  States  at  which 
any  such  vesBel  shall  arrive  or  from  which  she 
shall  be  about  to  depart;  and  the  same  shall  be 
examined  and  reported  in  the  same  manner 
and  by  the  same  officers  directed  in  the  preced- 
ing section  to  examine  and  report" 

It  is  now  argued  that  the  onlv  sections  of 
this  diapter  relating  to  the  space  in  vessels  ap- 
propriated to  the  use  of  passengers  are  sections 
4252,  4258,  and  4254,  which  correspond  with 
the  first  section  of  the  Act  of  March  8.  1855 
The  reason  assigned  in  support  ^^  cms  Tiew 
seems  to  be  that  thef  hus  tne  only  sections 
which  refer  exy*rss«ny  to  spaces  appropriated 
to  the  usb  ot  paissengers.   Section  ^52  declares 
thfn  the  spaces  appropriated  for  the  use  of  such 
passengers,  not  occupied  by  stores  or  other 
goods,  not  the  personal  baggage  of  such  pas* 
sengers,  shall  be  in  certain  proportions;  that  is 
to  say,  on  the  main  and  poop  decks  or  plat- 
forms and  h)  the  deck  houses,  if  there  be  any. 
one  passenger  for  each  16  clear  superficial  feet 
of  deck,  if  the  height  or  distance  oetween  the 
decks  or  platforms  shall  not  be  leas  than  six 
feet;  and  on  the  lower  deck,  not  behig  an  orlop 
deck,  if  any,one  passenger  for  each  18 clear  su- 
perficial feet,  if  the  height  or  distance  between 
the  decks  or  platforms  stiall  not  be  leas  than 
six  feet,  but  so  as  that  no  passenger  shall  be 
carried  on  anv  other  deck  or  platform,  nor  up- 
on* any  deck*  where  the  height  t)etween  decka 
is  less  than  six  feet    But  on  twodeck  sbipa. 
where  the  height  between  decks  is  seven  and 
one  half  feet  or  more,  fourteen  feet  of  sunerfi- 
dal  deck  shall  be  the  proportion  required  for 
each  passenger;    Section  4258  imposes  tbe  pen- 
alty upon  the  master  for  carrying  any  grfnater 
number  of  passengers  than  in  the  proportion  to 
the  space  or  tonnage  prescribed  in  the  preced- 
ing section.    Section  4254  authorizes,  tor  tl^ 
safety  or  convenience  of  the  vessel,  portiona  of 
the  cargo  to  be  placed  or  stored  in  places  ap- 
propriated to  the  use  of  passengers  on  certain 
conditions,  but  requires  that  the  space  tbua  oc- 
cupied shall  be  deducted  from  '*thffi  space  al- 
lowable for  the  use  of  passengers."     It  also  au- 
thorizes the  construction  of  a  hospital  **in  tbe 
spaces  appropriated  to  passengers**  to    be  in< 
eluded  "  in  Ae  space  allowable    ff>^     pas^n^ 
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gen,"  not  to  exceed  100  saperflcialfeet  of  deck 
or  platform.  Tfaen  follows  section  4266  above 
quoted,  on  wbich  the  second  count  of  the  libel 
U  founded,  which  has  reference  to  the  con- 
struction of  the  berths  to  be  occupied  by  the 
passengers.  It  prescribes  the  interval  between 
the  lowest  part  of  any  tier  of  berths  and  the 
deck  or  platform  beneath  to  be  not  less  than 
nine  inches;  that  the  berths  9hall  bo  well  con- 
structed, parallel  with  the  sides  of  the  vessel, 
and  separated  from  each  other  by  partitions, 
and  shall  be  at  least  six  feet  in  length  and  two 
feet  in  width,  and  specifies  how  they  shall  and 
shall  not  be  occupied  by  passengers.  It  is  quite 
true  that  in  section  4256  there  is  no  express  ref- 
erence to  spaces  appropriated  to  the  use  of  pas- 
sengers, and  that  phrase  does  not  occur  in  it; 
but  nevertheless  the  section  does  plainly  relate 
to  the  space  in  vessels  appropriated  to  the  use 
of  passengers.  It  describes  how  the  berths  in 
which  the  passengers  sleep  shall  be  constructed, 
separated,  and  occupiea.  These  berths  are 
within  the  space  whicn  bv  the  previous  sections 
must  be  allowed  for  and  allotted  to  the  use  of 
passengers;  they  constitute  a  part  of  that  very 
space  and  are  iucluded  in  it.  The  ]anffu<i^, 
therefore, of  section  4264,as  amended  by  the  Art 
of  February  27,  1877, 10  Stat,  at  L.260,  apiriies 
directly  so  as  to  subject  vessels  propellea  in 
whole  or  Id  part  by  steam,  and  navigating  from 
and  to  and  between  the  ports  therein  named,  to 
the  provisions,  requisitions,  penalties,  and  liens 
included  within  section  4266  as  one  of  the  sev- 
eral sections  of  the  chapter  relating  to  thespnce 
in  vessels  appropriatea  to  the  use  of  *>assen- 
^rs. 

It  is  true  that  the  contrary  construction  of 
these  sections  of  the  Act  was  adopted  by  Mr, 
JusUee  Blatchford,  then  District  Judge  in  the 
Southern  District  of  New  York,  in  the  case  of 
17ie  Manhattan,  2  Ben.  88,  whose  decision  was 
affirmed  on  appeal  in  the  circuit  court  in  Octo- 
ber, 1868,  by Afr.  Juitiee  Nelson,  and  that  case 
was  followed  as  an  authority  in  the  case  of  Tfte 
Devonifdre,  8  Sawy.  209,  oy /t/^^e  Deady  in 
1882.  In  the  latter  case  the  district  Judge  seems 
to  have  been  influenced  in  some  degree  by  the 
consideration  that  the  enactment  by  Congress 
of  the  omitted  section  10  of  the  Act  of  March  8, 
1866,  as  an  amendment  to  section  4264  of  the 
Revised  Statutes  by  the  Act  of  February  27, 
3877,  must  be  considered  to  have  restored  the 
section  with  the  Judicial  construction  which 
had  been  given  to  it  in  the  case  of  The  Manhat- 
tan. We  do  not,  however,  consider  this  cir- 
cumstance as  entitled  to  the  weijrht  given  to  it 
by  him,  and  which  we  are  askea  in  the  argu- 
ment by  counsel  to  give  in  the  present  case.  It 
is  certainly  not  suflTcient,  in  our  judgment,  to 
overcome  what  seems  to  us  to  be  the  dear 
meaning  of  the  statute  derived  from  its  language 
and  its  reason.  This  view,  indeed,  is  forcibly 
presented  by  the  learned  district  Judge  in  the 
case  of  The  IkvonMre,  where  he  says,  p.  213: 
"The  argument  of  the  district  attorney  in  fav- 
or of  the  libel  is  that  the  provisions  in  section  2 
are  relations  relating  to  the 'space'  appro- 
priatea to  passengers,  and  therefore  made  ap- 
plicable to  steam  vessels  by  the  operation  of  sec- 
tion 10,  because  by  them  the  'space'  between 
each  berth,  and  that  appropriate  to  each  pas- 
senger therein,  is  prescribed;  and  wlien  wecon- 
Mderthat  the  evils  intended  to  be  prevented  by 
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section  2  are  as  likely  to  exist  in  the  case  of 
steerage  passengers  carried  in  steamships  as 
those  against  which  section  1  is  intended  to 
guard,  it  is  not  without  force.  There  is  quite 
as  much  need  that  a  steerage  passenger  shidl 
have  the  'space' and  privacy  provided  In  section 
2  when  he  lies  down  to  sleep  or  is  prostrated 
with  sickness,  as  that  he  shall  have  the  genond 
moving  and  breathing  'space '  between  decks 
provided  in  section  1;  ana  although  the  word 
'space'  is  not  used  in  section  2,  stSl  that  is  the 
snMect  of  it.  audits  division  and  appropriation 
among  passengers  for  the  purpose  of  berths  are 
tiicreb^  caieluliy  and  miuutely  regulated." 
We  think  these  considerations  are  conclusive  io 
support  of  the  sufficiency  of  the  second  count.      [578] 

Tne  third  count  of  the  libel  is  for  an  alleged 
violation  of  section  4266  of  the  Revised  Stat- 
utes. That  section  provides  that  the  master  of 
any  vessel  arriving  in  the  United  States  from 
any  foreign  place  whatever,  at  the  same  time 
Uiat  he  delivers  a  manifest  of  the  cargo  or 
makes  reporter  entry  of  the  vessel  pursuant  to 
law.  shall  also  deliver  a  report  to  the  collector 
of  the  district  in  which  such  vessel  shall  arrive 
and  a  list  of  all  the  passengers  taken  on  board 
of  the  vessel  at  any  foreign  port  or  place,  veri- 
fied by  his  oath,  in  the  same  manner  as  direct- 
ed by  law  in  relation  to  the  manifest  of  the  ear- 
so.  In  that  list  he  is  required  to  designate  par- 
ticularly the  age,  sex  and  occupation  of  the 
passengers,  respectively,  the  part  of  the  vessel 
occupied  by  each  during  the  voyage,  the  coun- 
try to  which  they  severally  belong,  and  that  of 
whi<^  it  is  their  intention  to  become  inhabit- 
ants, and  whether  any  and  what  number  have 
died  on  Uie  voyage;  and  the  refusal  or  neglect 
of  the  master  to  comply  with  the  provisions  of 
this  section  is  subject^  to  the  same  penalties, 
disabilities,  and  forfeitures  as  are  provided  for 
a  refusal  or  neglect  to  report  and  deliver  a  mani- 
fest of  the  cargo.  The  penalties,  disabilities, 
and  forfeitures  referred  to  in  this  section  are 
those  imposed  by  section  2774,  which  declares 
that  every  master  who  shall  neglect  or  omit  to 
make  either  of  the  reports  and  declarations 
thereby  reqiiired  shall  for  each  offense  be  liable 
to  a  penalty  of  $1,000. 

This  section  does  not  subject  the  vessel  itself 
to  any  liability  for  this  penalty,  and  we  are  not 
referred  to  any  general  provision  of  the  statute 
imposing  such  a  liability  on  the  vessel,  akin  to 
that  contained  in  section  8088  making  the  ves- 
sel liable  whenever  her  owner  or  master  is  sub- 
ject to  a  penalty  for  a  violation  of  the  revenue 
laws  of  tne  United  States.  It  follows  that  the 
penalty  imposed  for  a  violation  of  section  4260 
cannot  be  charged  as  a  lien  on  the  vessel,  under 
the  third  count  of  the  libel,  unless  that  section 
is  made  applicable  to  vessels  propelled  in  whole 
or  in  part  by  steam.  This  can  be  only  on  the 
suppc^tion  that  this  effect  is  given  to  it  by  the 
amendment  to  section  4264. 

We  find  it  impossible  to  adopt  the  construc- 
tion that  makes  section  4266  one  of  those  sec- 
tions relating  to  Uie  space  in  vessels  appropri-  [579] 
ated  to  the  use  of  passengers,  which  by  the 
amendment  to  section  4264  are  extended  and 
made  applicable  to  all  spaces  appropriated  to 
the  use  of  steerage  passengers  in  vessels  pro- 
pelled in  whole  or  in  part  by  steam,  and  navi- 
gating from,  to,  and  between  the  ports  and  in 
manner  as  therein  named,  and  to  such  vessels 
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and  to  the  masters  thereof.  Doubtless  one  of 
its  useful  purposes  was  to  enable  the  collector 
of  ibe  district  to  ascertain,  from  the  verified  list 
of  passengers  which  it  required  to  be  furnished, 
whether  the  provisions  of  the  statute  bad  been 
complied  with  which  limited  the  number  of 
passengers  according  to  the  tonnage  and  space 
allowed  in  the  vessel  for  steera^  passenj^rs; 
but  we  think  It  would  be  a  stramcd  construc- 
tion of  the  Act  for  that  reason  to  include  the 
section  under  consideration  in  those  made  ap- 
plicable to  steam  vessels,  because  they  relate  to 
the  space  in  such  vessels  appropriated  to  the 
use  of  steerage  passengers. 

The  only  construction  of  the  law  which  would 
subject  the  vessel  to  the  lien  of  the  penalty  re- 
ferred to  in  section  4266,  by  virtue  of  section 
4270,  would  be  that  which  made  all  the  provis- 
ions of  the  chapter  applicable  to  vessels  pro- 
pelled in  whole  or  in  part  by  steam,  ns  well  as 
to  sailing  Tessels,  on  the  ground  that  the  Ian- 
guage  01  the  various  sections  makes  no  distinc- 
tion as  to  vessels  on  account  of  their  propelling 
power.  It  is  certainly  true  that  the  language 
of  all  the  sections  is  large  enough  to  include 
steam  vessels  as  well  as  sailing  vessels;  but  to 
give  that  application  to  this  legislation  is  to  de- 
prive of  its  whole  effect  the  original  section  10 
of  the  Act  of  March  8,1856,and  the  correspond- 
ing amendment  introduced  by  the  Act  of  Feb- 
ruary 27,  1877,  to  section  4264.  That  section 
extends  and  makes  applicable  to  all  spaces  ap 
propriated  to  the  use  of  steerage  passengers  in 
vessels  propelled  in  whole  or  in  part  by  steam, 
navigating  from,  to,  and  between  the  ports  and 
in  the  manner  as  in  the  Act  ramea.  and  to 
such  vessels  and  to  the  masters  thereof,  the  pro- 
visions, requisitions,  penalties,  and  liens  of  the 
Act  relating  to  the  fspace  in  vessels  appropri- 
ated to  the  use  of  passpngers.  If  without  tnat 
section  all  the  provisions  of  the  Act  were  appli- 
cable to  steam  vessels,  then  the  section  itself 
would  have  no  meaning.  To  give  it  any  effect 
whatever  it  is  necessary  to  suppose  that  it  was 
the  intention  of  Congress  that  no  provisions  of 
the  Act  of  Mardi  8, 1855,sbould  apply  to  steam 
vessel8,except  those  that  were  made  applicable 
to  them  by  section  10.  By  extending  to  them 
the.particular  provisions  named  in  the  section, 
the  inference  is  unavoidable  that  all  other 
provisions  are  therebv  excluded  from  a  similar 
application.  This  view  is  strengthened  by  the 
fact  that  the  section  having  been  omitted  from 
the  revision,  it  was  restorS  by  the  Act  of  Feb- 
ruary 27,  1877.  By  omitting  section  10  from 
the  revision,  it  was  probably  the  view  of  the 
revisors  that  the  whole  chapter  should  apply 
to  steam  vessels  as  well  as  sailing  vessels.  It 
seems  to  have  been  the  intention  of  Congress  to 
correct  this  view  by  restoring  the  original  sec- 
tion 10  as  an  amendment  to  section  4264.  We 
are,  therefore,  of  opinion  that  section  4266  does 
not  apply  to  vessels  propelled  in  whole  or  in 
part  by  steam,  and  that  the  third  count  of  the 
libel  cannot  be  sustained. 

Our  conclusion,  therefore,  on  the  whole  case 
Is  that  the  libel  sets  out  a  sufficient  cauae  of  ac- 
tion, and  entitles  the  United  States,  upon  proof 
of  the  facts,  to  recover  under  the  first  ana  sec- 
ond counts,  but  that  it  must  be  dismissed  as  to 
the  third.  Under  the  first  count,  that  recovery 
must  be  limited  to  the  amount  adjudged  as  a 
penalty  against  the  master  by  way  of  nne  upon 
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the  criminal  information  against  him.  The 
penalty  recoverable  against  the  vessel,  and 
which  by  section  4270  is  made  a  lien  upon  it, 
is  not  an  additional  penalty,  but  is  the  same 
penalty  which  by  section  4258  is  to  be  adjudged 
against  the  master  himself  in  the  criminal  pro- 
secution for  the  misdemeanor,  and  payment  on 
the  part  of  either  is  satisfaction  of  the  whole  H 
abilitv.  It  is  the  amount  of  that  fine  soassesacil 
that  Is  made  a  lien  on  the  vessel  Umfer  the 
second  count  it  does  not  appear  that  any  pro- 
ceeding for  the  penalties  therein  sought  to  be 
recovered  had  been  previouslv  taken  against 
the  master.  The  ditnculty  of  lurtber  proceed- 
ing under  that  count,  however,  is  removed  by 
a  stipulation  between  the  parties  contained  in 
the  record.  This  stipulation  provides  that  the 
liability,  if  anv,of  the  master  of  the  steamship, 
for  the  penalties  provided  for  in  sections  425') 
and  4266  of  the  Revised  Statutes,  may  be  as- 
certained on  the  trial  of  the  cause  itself  as  fully 
and  with  the  same  force  and  effect  as  if  the 
same  were  ascertained  on  trial  of  a  pro- 
ceeding against  the  master  to  recover  the  pen- 
alty, and  a  Judgment  therefor  had  been  ran- 
dercd  against  him;  and  all  exceptions  to  the  li- 
bel that  the  liability  of  the  master,  if  any,  bad 
not  been  ascertained  on  a  proceeding  against 
him  prior  to  the  filing  thereof  were  therebv 
waived. 

For  the  reoioni  asrigned,  the  decree  ef  the  Gir 
cuit  Court  i$  revereed,  and  the  eauee  remanded, 
with  directions  to  take  farther  proeeedinge  there- 
in, in  aceordanee  *eiih  this  opinion;  and  Hie  eo 
ordered. 


FRANCIS  MUNSON,  Appt,, 

MAYOR,  ALDERMEN   AND   COM^ION 
ALTY  OP  THE  Cnr  of    NEW    YORK 
AND  THE  COMPTROLLER  Thereof. 


MAYOR,    ALDERMEN   AND    COMMON 
ALTY  OP  THE  Ctty  of  NEW  YORK  and 
THE  COIPTROLLER  Thereof,  Appte,, 

t. 
FRANCIS  MUNSON. 

CBee  &  C.  Reporter's  ed.  aoi-406J 

Void  patent. 

The  patent  (granted  to  Munson  on  April  2, 186T.  for 
^  new  and  useful  improvements  in  preservinfr,  til- 
ioflr  and  oanoellng  bonds,**  etc,  contains  no  patent- 
able novelty,  and doe^t  not  Involve  any  invention. 

[Nos.  160,  161.] 
Argued  Feb,  t,  3,  1S88.  Decided  Feb,  13,  ISSS 

CROSS  APPEALS  from  a  decree  of  the  Cir 
cuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  awardine 
plaintiff  six  cents  damages,  etc.,  in  an  action  for 
the  infringement  of  letters  patent  Hecereed, 
and  remanded,  with  directione  to  diemise  tAe  bUL 
Reported  helow,  18  Blatchf.  287,  SI  Blatcbf 
842. 

Statement  by  Mr.  Juetiee  Qrmjt 
This  was  a  bill  in  equity  by  Francis  MmiBon 
against  the  Mayor,  Aldermen  and  Commonal- 
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ty  of  the  City,  of  New  York  and  the  Oomp- 
IroUoT  of  the  city,  for  the  infringement  of  let- 
ters patent  granted  to  Munson  on  April  2, 1807, 
for  "new  and  useful  improvements  in  jyreserr- 
inR,  filing  and  canceling  bonds,  coupons,  cer- 
iincates  of  stock,  etc."  consisting,  asdesoribed 
in  the  specification,  "in  providinff  a  book  or 
other  register  with 'pages  corresponding  in  size, 
s^le  and  number  with  the  bonds,  coupons,  cer- 
tificates, etc.,  to  be  used,  on  which  pages  the 
said  bonds,  coupons,  or  other  certificates,  when 
paid,  are  pasted  or  otherwise  attach^,  and 
thus  preserved  and  canceled,  as  herctoafter 
more  fuUy  explained." 

The  specification  then,  after  observing  that 
bonds  and  coupons,  when  paid,  are  usuiuly  ei- 
ther filed  away  or  destroyed,  and  that,  bdore 
or  after  being  paid,  they  are  often  lost  or  stolen, 
by  which  the  community  is  constantly  being 
defrauded  more  or  less,  proceeded  as  follows: 
"To  prevent  this,  I  have  invented  a  system  of 
presorinff,  filing  and  canceling  such  docu- 
ments, which  system  will  not  only  prevent 
such  fraudulent  practices,  but  also  present  at 
all  times  a  full  and  perfect  history  or  record  of 
all  transactions  in  relation  to  each  and  all  of 
said  documents.  To  accomplish  this,  I  provide 
a  book  or  set  of  books,  having  each  paire  printed 
or  ruled  to  correspond  in  size  and  styfe  with  the 
bond  and  its  coupons,  or  other  document,  what- 
ever it  may  be,  with  a  heading  showing  the  num- 
ber.date  when  is8ued,to  whom  issued, when  and 
where  payable,  amount,  what  issued  for,  rate  of 
interest  and  when  and  where  payable,  together 
with  such  other  facts  as  may  be  necessary  to 
form  a  perfect  record  of  the  document."  The 
pages  are  numbered  consecutively  with  the 
numbers  corresponding  to  the  numbers  on  the 
bonds  or  other  documents.  When  any  of  the 
coupons  are  presented  and  paid,  they  are  can- 
celed and  then  pasted  or  otherwise  secured  in 
their  proper  place  upon  the  page,  each  place 
for  them  being  numbered.  When  the  bond 
itself  is  paid,  it  is  likewise  attached  in  the  place 
on  the  page  provided  for  it  If  the  holder 
should  by  any  means  be  dispossessed  of  one  or 
more  of  the  coupons  or  bonds,  upon  presenta- 
tion of  the  proper  evidence  he  would  be  paid, 
but  not  having  the  coupon  or  bond  to  surren- 
der, there  would  be  entered  in  its  place  upon 
the  page  a  record  of  the  facts  in  the  case,  so 
that  if  at  any  future  time  said  coupon  or  bond 
should  be  presented  for  payment  by  a  person 
not  entitled  to  it,  the  record  of  all  the  facts  re- 
lating to  it  would  be  ready  at  hand,  and  could 
be  referred  to  at  once  by  examining  the  proper 
page.  By  this  method  of  arranging  them,  the 
number  is  always  an  index,  so  that  if  it  is  de> 
sired  at  any  time  to  ascertain  any  fact  in  rela- 
tion to  any  particular  bond  or  its  coupons,  it  is 
oDly  necessary  to  turn  to  the  pa^  having  the 
same  number.  In  case  a  large  series  of  bonds 
or  certificates  are  used,  several  books  would  be 
required,  and  in  that  case  the  pages  of  each 
succeeding  book  would  commence  with  the 
number  next  following  that  of  the  last  page  of 
the  preceding  volume,  so  as  to  make  the  num- 
bers of  the  pages  continuous  from  the  begin- 
ning of  the  first  book  to  the  ending  of  the  last. 
It  will,  of  course,  be  understood  ^ateach  sep- 
arate set  or  series  of  bonds,  certificates  of  stock, 
or  other  similar  documents,  will  require  a  set 
of  books  specially  prepared  for  them  to  corre- 
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spend  with  the  peculiar  diaracter  of  the  docu- 
ment, the  system  or  general  plan,  however,  be- 
ing the  same  in  all  cases,  the  details  only  being 
viAed  to  suit  the  {circumstances  of  the  case.^ 

The  patentee  chdmed  as  his  invention:  "1. 
The  preserving,  filing  and  verifying  of  bonds, 
coupons,  certificates  and  all  similar  documents 
by  tne  means  and  in  the  manner  substantially 
as  herein  set  forth.  2.  The  book  or  register, 
constructed  and  used  as  and  for  the  purposes 
set  forth." 

The  defenses  set  up  in  the  answer  were  that 
the  plaintiff  was  not  the  first  and  original  in- 
ventor of  the  alleged  improvement;  uat  lon^ 
before  his  alleged  invention  it  was  known  to 
and  used  by  William  E.  Warren  and  three 
other  persons  named,  all  residing  in  the  City 
of  New  York;  that  the  defendants  had  made  no 
profits  from  its  use;  and  that  it  was  not  patent- 
able.   The  plaintiff  filed  a  fleneral  replication. 

By  the  evidence  taken  in  the  case  it  appeared 
that  from  1872  there  had  been  used,  in  the  of- 
fice of  the  Comptroller  of  the  City  of  New 
York,  books  like  those  described  in  the  plaint- 
iff's patent,  except  that  the  coui)ons  were  pasted 
on  each  alternate  page  and  the  bond  on  the  op- 
posite page;  and  that  as  early  as  18CHB  Warren 
devised  and  used  books  for  prescorving  the 
coupons  of  a  railroad  company,  in  whidi  all 
the  coupons  payable  on  the  same  date  were 
pasted  in  succession  in  the  order  of  the  num- 
oers  of  the  bonds  to  which  they  belonged,  in 
ruled  spaces  of  the  proper  size,  above  which 
the  numbers  of  the  coupons  ana  of  the  bonds 
had  been  previously  written  or  printed,  and 
with  a  description  of  the  bonds  and^the  date  of 
payment  of  tne  ooupons  written  at  the  begin- 
nlng  of  each  senes  of  coupons  payable  at  the 
same  date,  but  the  bonds  themselves  were  not 

Pf^^i'^P*  '  ^^^®  """^  '*  ^®  beginning 
of  each  book. 

Upon  the  pleadings  andproofs  the  circuit 
court  held  that  the  plaintiff  was  the  first  and 
original  inventor  of  the  improvement,  and  that 
the  patent  was  valid;  and  entered  an  interlocu- 
tory decree  in  his  favor  for  an  injunction  and 
an  account  18  Blatchf  .  287.  The  case  was 
then  referred  to  a  master,  who  reported  that 
upon  the  evidence  taken  before  him  (which 
need  not  be  stated)  the  plaintiff  was  entitled  to 
recover  the  sum  of  $0,202.40  as  profits.  Ex- 
ceptions taken  by  the  defendants  to  his  report 
were  sustained.  21  Blatchl  842.  A  final  de- 
cree was  entered,  awarding  to  the  plaintiff  the 
sum  of  six  cents  damages,  and  oraering  that 
the  costs  before  the  interlocutory  decree  be 
paid  by  the  defendant,  and  the  costs  since  that 
decree  by  the  plaintiff.  Both  parties  appealed 
to  this  court. 

3fr.  Royal  8.  CraAe»  for  Munson,  com- 
plainant and  appellant: 

No  competent  proof  was  given  or  offered  of 
the  difference  in  labor  between  the  complain- 
ant's and  the  Warren  system.  Therefore  the 
master  had  to  rei>ort  upon  the  testimony  as  to 
the  difference  in  labor  between  the  complain- 
ant's and  the  en  masse  system. 

This  is  the  rule  illustrated  in  Stu^tfiUv.  Tale 
Lock  Mfg,  a>.  17 Blatchf.  249;  SerreUy.  Collina, 
1  Fish.  Pat  Gas.  289;  Smith  v.  Higgint,  1 
Pish.  Pat  Cas.  687;  Wilbur  t.  Beecher,  2 
Blatchf.  182;  Muffardy.  PeareeM  Blatchf.  141; 
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8.  0. 11  Off.  Gaz.  741;  Oawood  BcOent,  U  U.  S. 
096^:  288);  8.  0. 12  Off.  Oaz.  709;  Mayor  of 
JV.  r.  V.  BoMomM  U.  8. 28  How.  487  (16: 516); 
more  espedallj  in  Mulford  y.  JPearce,  18 
Blatchf .  178;  Oormer  y.  Men,  6  Fish.  Pat  Cas. 
606;  Cofu^wry.  Boueh,^YiA\L  Pat.  Cas.  12;  Con- 
doer  y.  Bapp,  4  Fish,  rat  Cas.  67;  Brady  y.  AU 
lantie  Works,  16  Off.  Gaz.  065;  Om  y.  Origge, 
2  Fish.  Pat  Cas.  174. 

Patents  are  so  yaried  that  there  can  be  no 
fixed  rule  of  damages,  and  each  case  must 
stand  bj  itself. 

Oraham  y.  Mason,  1  Holmes,  88;  8,  0,  6 
Fish.  Pat.  Cas.  290;  1  Off.  Gaz.  609. 

Actual  damages  are  profits  defendant  has 
made. 

Conowr  y.  Bapp,  4  Fish.  Pat.  Cas.  67. 

Damages  are  to  be  settled  bj  eyidence,  not 
conjecture. 

Ca/rter  y.  Baker,  1  Sawy.  612;  8.  0.  4  Fish. 
Pat  Cas.  404;  PMlpv.Nock,  84  U.  8. 17  Wall 
460(21:679). 

Damages  are  what  defendant  has  sayed  by 
use  of  patented  improyements. 

mack  y.  Thame,  12  Blatchf.  20:  A  0.  7  Off. 
Gaz.  176;  BwrdeU  y.  Denig,  92  U.  8.  719  (28: 
765);  PkOp  v.  Noek,  84  U. B.  17  Wall.  462(21: 
679). 

Damages  mustbeproyed  and  not  guessed  at 

Carter  y.  Baker,  4  Fish.  Pat  Cas.  404:  Mow- 
ryy.  Whitney,  81  U.  8. 14  Wall  620  (20:860); 
Says  y.  8ulsor,  1  Bond.  279;  Mowry  y.  Whit- 
ney, 5  Fish.  Pat  Cas.  494, 1  Off.  Gaz.  492; 
Praoidenee  Bubber  Co.  t.  Goodyear,  9  Wall  788 
a9:666);  8tephens  y.  FeU,  2  Blatchf.  87;  BUer- 
ring  t.  Gage,  16  Blatchf.  124;  NaUonai  C  B. 
8hoe  Co.  y.  TerreEdute  Car  dhlffja,  Co.  19 Fed. 
Km  614;  Marsh  y.  Seymour,  97  U.  8.  860  (24: 
96'Q;  Bigeloto  Carpet  Co.  y.  Dobson,  10  Fed. 
Bep.  886.  ^ 

Use  by  defendant  Is  eyidenoe  of  utilitj.  ^^ 

Seymour  y.  JfortA,  6  Fish.  Pat  Cas.  116:  8. 
0.  9  Phik.  880,  and  2  Off.  Gaz.  675;  8mM  y. 
OlendcUe  E.  F.  Co.  1  Holmes,  840;  8.  C.  5  Off. 
Gaz.429;  MeCormiek  Y.Manny,  6  McLean,  689. 

Interest  was  allowable  from  the  date  at 
which  the  master's  report  was  in  proper  form 
for  exception. 

TurriU  y.  Illinois  Cent.  B.  Co.  20  Fed.  Rep. 
912. 

Messrs.  Frederle  H.  Beits  and  J.  E. 
Eindon  Hyde,  for  the  Mayor,  etc.,  defendants 
and  appellant: 

The  complainant's  patent  is  inyalid. 

Ex  parte  Dixon,  Law  Dig.  155,  §  %\  Ex  parte 
Dick,  2  Off.  Gaz.  147;  Ex  parte  Crr,  6  Off. 
Gaz.  77. 

The  complainant's  deyice  did  not  ioyolye  in- 
yention. 

Fennsylwinia  B.  B.  Co.  y.  Loeomotiw  En- 
gine Safety  Truck  Co.  110  U.  8.  490  (28:222); 
Morris  y.  McMiUin,  112  U.  8.  249  (28:704); 
Blake  y.  San  Francisco,  118  U.  8.  682  (28:1071); 
Stephenson  y.  Brooklyn  CrossUnon  B  B.  Co.  114 
U.  8.  154  (29:60);  Ferris  y.  Hexamer,  99  U.  8. 
674  (25:808);  Baker  y.  Selden,  101  U.  8.  99  (25: 
b41);BouUanY.  BuU,  2  H.  Bl.  468. 

The  object  of  the  Act  of  Congress  securing 
to  authors  the  exclusiye  right  to  their  writings 
was  mainly  for  the  promotion  of  science. 

Const,  art  1,  §  8;  Clayton  y.  Stone,  2  Pahie, 
892;  Coffeen  y.  Brunton,  4  McLean,  517;  Gray 
Y.  BusseU,  1  8tory,  17;  BarfiOd  y.  Ifidudson, 

688 


2  8im.  &  8.  1;  BmersonY,  Davies,Z  8toi7,778; 
Keene  y.  Wheatley,  9  Am.  L.  B^.  OS. 

The  complainant's  patent  isantidpatad. 

SpiU  Y.  CeUuloidJffg.  Co.  21  Fed.  Bep.  684, 
Thomson  y.  Wooster,  114  U.  B.  104  (aS:105); 
Boemer  y.  Simon,  95  U.  8.  214  (24: 884);  Wd^ 
ster  Loom  Co.  y.  Biggins,  105  U.  8.  596  (26: 
1188). 

A  comparison  between  theMunson  system 
and  the  en  masse  system  is  wholly  incompe- 
tent 

Garretson  y.  Clark,  111  U.  8.  121  (28:871); 
Bobson  y.  Bigelote  Carpet  Co.  114  U.  8.  445  m; 
179);  Beed  y.  Lawrence,  29  Fed.  Bep.  920;  Faj^ 
Y.  Allen,  80  Fed.  Bep.  447. 

Mr.  Justice  Ch*ay  deliyered  the  opinion  of 
the  court: 

What  the  plahitiff,  in  different  parts  of  his 
specification,  calls  his  "  improyement"  his 
"system,"  and  his  ''inyention,"  consists  in 
proyiding  one  or  more  blank  books,  resemblins 
common  scrap-books,  of  which  each  pagewiR 
hold  a  bond  and  its  coupons,  and  has  a  heading 
describing  the  bond,  and  all  the  pages  are  num- 
bered and  ruled  into  spaces,  in  which  the  bonds 
and  the  coupons,  on  being  presented  and  paid, 
may  be  pasted  Id  the  order  of  their  numbers — 
the  bonds  on  the  successiye  pages,  and  the 
coupons  of  each  bond  on  the  same  pa^  with 
it~or,  when  any  bond  or  coupon  is  paid  with- 
out being  surrendered,  memoranda  conceniing 
it  may  be  made.  The  claim  is  for  the  so  pre- 
serying,  filing  and  yerifying  of  the  bonds  and 
coupons,  ana  for  the  book  so  constracted  and 
used. 

If  upon  the  face  of   the  specification  this 
could  be  considered  as  an  "art,  mschine,  man- 
ufacture, or  composition  of  matter,"  within 
the  meaning  of  the  patent  laws  (upon  which 
we  express  no  opinion),  it  is  quite  dear  tbmt,  in 
the  state  of  preyious  knowledge  upon  the  sub- 
ject, there  was  no  patentable  noyelty  in  the 
plaintiff's  scheme;  inasmuch  as  the  omy  differ- 
ence between  it  and  the  earlier  scheme  of  War- 
ren was  that  in  Warren's  books  there  was  no 
place  for  the  bonds,  and  the  coupons  w^eare 
/m)uped  according  to  their  dates  of  payment^ 
inst^  of  being  srouped  together  witt&  the 
bonds  to  which  tney  respecUyely  belonged. 
The  proyiding  of  spaces  for  the  bonds,  ana  tbe 
change  in  the  order  of  arrangement  of  the  cou- 
pons, cannot,  upon  the  most  liberal  cooatruc- 
tion  of  the  patent  laws,  be  held  to  inyolve  WLny 
inyention. 

Decree  reversed,  andcase  remanded  to  the  Oir- 
cuit  Courts  with  directions  to  dismiss  the  b%U^ 
the  original  plaintiff  to  pay  the  costs  asa  b^th 
courts. 


L0UI8  PHILLIP8  et  al.,  Ffff^.  in 
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MOUND  CITY  LAOT)  AOT)  WATER 

SOCIATION  BT  AL. 

(See  8.  C.  Beporter*8  ed.  flOS-SUL) 

Federal  question,  what  is  not    state 

when  final. 

"L  Where  the  single  question  prewntad 
state  court  for  its  determination  was,  wT 
f  aot  there  had  been  a  partition  of  lands 

tenants  in  oommon,  ana  suoh  oourt  
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tlon.  and  that  what  had  been  done  was  not  such  as 
would  bind  the  partiea  to  the  imrtltlon,  held,  that, 
In  80  deciding,  the  state  court  decided  no  question 
of  federal  law. 

2.  The  decision  of  the  state  court  as  to  whether 
such  a  partition  was  made  is  final,  and  not  subject 
to  review  in  this  court. 

[No.  490.] 

Bubmitted  Jan.  6, 1888.    Decided  Feb.  IS,  1888. 

rl  ERROR  to  the  Supreme  Court  of  the  State 
of  California,  to  review  a  decree  of  partition 
amoD^  the  owners  of  land.  A  motion  to  dis- 
miss for  want  of  lurisdiction,  because  no  feder- 
al question  was  mvolved,  was  heard  witli  the 
case  on  its  merits.    Motion  to  dismise  granted. 

The  facta  are  stated  in  the  opinion. 

Meeare.  Geor^re  F.  Edmunds  and 
Georgfe  H.  Smith,  for  plaintiffs  in  error: 

The  original  grant  could  not  be  overthrown 
from  the  circumstance  that  in  the  partition 
proceedings  some  other  land,  not  granted  by 
the  Mexican  Government,  had  been  included. 

MeCaU  v.  Carpenter,  59  U.  S.  18  How.  297 
15:889)  and  cases  cited;  Parker  v.  Kane,  68 17. 

.  22  How.  1  (16:286);  Qay^.  Parpart,  106  U. 
8. 679  (27:256). 

This  is  solely  and  purely  a  right  and  title  de- 
rived from  the  Government  of  Mexico. 

Maneyy.  Porter,  45  U.  S.  4  How.  65  (11.878); 
New  Orleant  y.  DeArmae,  84  U.  S.  9  Fet  224 
(9:109);  Owings  y.  Norwood,  9  U.  S.  5  Cranch, 
844  (8:120). 

The  public  acts  of  public  officers  shall  be 
presumed  to  be  by  legitimate  authori^. 

U.  8.  v.  Arredondo,  81  U.  S.  6  Pet.  727 
(8:  560);  Delasnts  y.  U.  8.  84  U.  S.  9  Pet  184 
(9:  78);  Strother  y.  Lueae,  87  U.  S.  12  Pet.  410 
(9:  1187);  U.  8  v.  Peralta,  60  U.  S.  19  How.  847 
(15:  680). 

The  Juridical  possession  was  conclusiye 
as  to  the  boundaries  and  extent  of  the  kmd 
granted. 

U.  8.  y.  Pieo,  72  U.  8.  5  Wall.  589  (18:696); 
Leeee  v.  Ctark,  18  CaL  574;  Waterman  y.  Smith, 
18  Cal.  410,  411;  DeArgueUo  y.  Qreer,  26  CaL 
628. 

Where  the  juridical  possession  was  delivered, 
what  was  previously  a  grant  of  quantity  be- 
came a  grant  of  a  specific  tract. 

Qratiam  y.  U.  8.  71  U.  8.  4  Wall.  261  (18: 
888). 

Where  one  of  the  parties  is  evicted  from  his 
allotment,  or  from  part  of  it,  be  will  have  the 
right  to  be  compensated  by  the  other  parties. 

Freem.  Coten.  &  Part  §  588;  8awyen  y. 
Cater,  8  Humph.  256;  Rawle,  Cov.  Title,  4th 
ed.  478, 478;  1  Washb.  Real  Prop.  590,  482. 

The  object  of  the  Acts  for  the  confirmation 
of  Mexican  claims  was  to  enable  the  govern- 
ment to  distinguish  the  public  land. 

U.  8.  y.  Fossat,  61  U.  8.  20  How.  425  (15: 
948). 

The  government  has  no  interest  in  the  con- 
test between  parties  claiming  ex  poet  facto  the 
grant 

U,  8.  y.  8utter,  62  U.  8. 21  How.  170  a6:119); 
Caetro  y.  Hendricks,  64  U.  8.  28  How.  442  (16: 
577). 

The  patent  of  the  United  States,  issued  in 
confirmation  of  a  Mexican  grant,  inures  to  the 
benefit  of,  and  the  legal  title  vests  in,  the 
grantees  of  the  confirmee  by  grants  prior  to  the 
confirmation. 

8teinbaeh  y.  8teu>art,  78  U.  8. 11  WalL  574, 
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575  (20:5Q;  U.  8.  v.  Sutter,  62  U.  8. 21  How. 
182  (16:12ii)  and  cases  cited. 

The  title  of  the  plaintiff  rests  directly  tor  it» 
yalidity  upon  the  Treaty,  the  legislation  of 
Congress  to  carry  its  treaty  obligations  into  ef- 
fect, and  the  confirmation  and  patent  thereun* 
der.  It  therefore  comes  directly  under  the  pro- 
yision  of  section  709  of  the  Revised  Statutes. 

Hickie  y.  8tarke,  26  U.  8. 1  Pet  97  (7:68)^ 
Matthew  y.  Zane,  8  U.  8. 4  Cranch,  882  (2:054); 
Benderson  v.  Tenneseee,  51  U.  8. 10  How.  82& 
(18:  489);  Berthold  y.  McDonald,  68  U.  S.  22" 
How.  884  (16:818);  OmngsY.  Norwood,  9  U.  8. 
5  Cranch,  844  (8:120);  New  Orleane  v.  DeArmae; 
84  U.S.  9  Pet  224(9:109). 

We  claim  under  Statutes  of  the  United  States- 
providing  for  the  confirmation  of  Mexican  titles, 
and  by  confirmation  and  patent  thereunder. 
The  Treaty  of  Guadalupe  Hidalgo  (article 
YUI)  expressly  stipulates  for  the  security  of 
Mexican  titles;  and  it  was  to  carry  Uiis  stipu- 
lation into  effect  that  the  legislation  referred  to- 
was  principally  enacted. 

Teechemacher  y.  Tltompeon,  18  CaL  28;  U.  8. 
r.  Moreno,  68  U.  8. 1  Wall  404  (17:685);  Estra- 
da y.  Murphy,  19  CaL  207;  Choteau  y.  MarouS' 
rite,  87  U.  8. 12  Pet  507(9:1174);  Maneyy.  P&r- 
ter,  45  U.  8.  4  How.  55  (11:878);  Kennedy  y. 
Hunt, 48  U.  8.  7  How.  586  (12:829);  Doer.  Be- 
lava,  50  U.  8.  9  How.  445  (18:  209);  McDonogK 
y.  Millaudon,  44  U.  8.  8  How.  698  (11:787); 
Fremont  v.  U.  A  58  U.  8. 17  How.  554  (15:244); 
QiU  y.  Oliver,  52  U.  8.  11  How.  545  (18:806V 
SempU  y.  Eager,  71  U.  8. 4  WalL  481  (18:402): 
Ramie  y.  Casanova,  91 U.  8. 879  (28:  874);  8.  C. 
45  CaL  181;  McStay  r.  FHedman,i!l2V.  8. 72^ 
(28:767);  Both  v.  Ehman,  107  U.  8. 819(27:499); 
Ban  Francisco  y.  Beott,  111  U.  8. 768  (28:598); 
PeopUy.  Jackson,  112  U.  8.  288  (28:712). 

Messrs.  A.  T.  Britton,  A.  B.  Browne- 
and  W.  H.  Smith,  for  defendants  in  error: 

There  is  no  federal  question  in  the  case,  and 
therefore  the  motion  to  dismiss  for  want  of 
jurisdicdon  should  be  granted. 

The  parties  all  claimed  under  patents  from^ 
the  Umted  States  which  were  admitted  to  be 
valid.   That  does  not  present  a  federal  question. 

OwifMS  y.  Norwood,  9  U.  8. 5  Cranch,  844  (8: 
120);  llew  Orleans  v.  DeArmas,  84  U.  8. 9  Pet. 
224  (9:109);  Choteau  Y.  Marguerite,  87  U.  8.  1» 
Pet  507  (9:1174);  Money  v.  Porter,  45  U.  8. 4 
How.  55  (11:878);  Kennedy  y.  Bunt,  48  U.  8. 
7  How.  686  (12:829):  Ifes  y.  Bslava,  50  U.  8.  9' 
How.  421  (18:200);  U.  8.  v.  King,  44  U.  8.  a 
How.  778  (11:824);  GiU  v.  Oliver,  52  U.  S.  11 
How.  529  (18:799);  Semple  v.  Eager,  71  U.  8. 
4  Wall.  481  (18:4^;  Bomiev.  Casanova,dl  U. 
8. 379  (28:  874);  McStay  v.  Friedman,  92  U.  8. 
723  (28:767);  Both  v.  Ehman,  107  U.  8. 319  (27r 
499);  San  Francisco  v.  Scott,  111  U.  8.  768  (28r 
698);  DeAlmas  v.  MercJmnts  Mut.  Ins.  Co.  81 
U.  S.  14  WalL  661  (20:757);  Tarver  v.  Keaeh,^ 
82  U.  8. 15  Wall.  67  (21:82);  Neu>  York  L.  Ins. 
Co.  V.  Hendren,  92  U.  8.  286  (28:709);  Dagger 
V.  Booock,  104  U.  8.  596  (26:846);  AOen  v.  Mc- 
Veigh, 107  U.  8.  483  (27:572);  PeopU  y.  Jackson,^ 
112  U.  8.  238  (28:712). 

The  partition  of  1846,  if  it  had  been  made  as 
alleged,  would  be  no  bar  to  the  present  suit. 

Wade  v.  Deray,  50  Cal.  876. 

The  right  which  the  Mexican  Government 
reserved  to  control  this  survey  passed,  with  all 
other  public  rights,  to  the  United  States. 
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FYemofU  t.  CT.  A  58  U.  8. 17  How.  565  (15: 
tM9);  U.S.  r.ArmHo,  78  U.  S.  5  WaU.  440  (18: 
493). 

In  the  Act  of  March  8, 1851,  ''Oiird  persons^ 
referred  to  are  those  who  are  not  claimants  un- 
der the  United  States,  but  who  hold  indei>end- 
ent  of  the  United  States. 

Moore  ▼.  Wilkinson,  18  CaL  488;  DeArgueOo 
V.  Qreer,  26  Cal.  626. 

Mr,  Chirf  Juttiee  Wm,ite  delirered  theopin- 
km  of  the  court: 

This  suit  was  brought  for  a  partition  of  two 
adjacent  tracts  of  limd  in  the  Ck)unty  of  Los 
Angeles,  known  respectively  as  Rancho  "San 
Joel''  and  "San  Jos6  Addition."  The  facts 
are  these: 

In  1887  the  Mexican  €k)yemment  granted  to 
Ygnacio  Palomares  and  RicardoVejartibe  ran- 
cho known  as  "  San  JosS."  Afterwards,  these 
grantees  formed  a  partnership  with  Luis  Are- 
nas, and  the  Mexican  €k)Temment  granted  to 
the  three  the  rancho  known  as  "  San  Jos6  Ad- 
dition," which  adjoined  the  other.  Arenas 
t606]  also  in  some  way  acquired  an  undivided  one 
third  interest  in  "  San  JosI,"  and  then  con- 
veyed whatever  right  he  had  in  the  two  grants 
to  Henry  Dalton. 

After  this  had  been  done,  it  is  claimed  that  a 
partition  was  made  under  the  authority  of  an 
appropriate  Mexican  tribunal,  by  which  the 
share  of  each  of  three  owners  in  common  was 
set  off  to  him  in  severalty,  and  possession  taken 
accordingly.  This  all  occurred  before  the 
Treaty  of  uuadalupe  Hidalgo,  which  was  pro- 
claimed July  4, 1848.    9  Stat,  at  L.  922. 

On  the  29th  of  September  1852,  Ygnacio  Tal- 
cmares  presented  his  claim  to  the  commission- 
en  appointed  under  the  Act  of  March  3,  1851, 
9  Stat  at  L.  681.  chap.  41,  to  an  undivided 
one  third  part  of  the  two  ranchos,  and  asked 
its  confirroation.  Henry  Dalton,  on  the  same 
day,  preseDted  his  claim  on  account  of  the  two 
grants,  and  asked  for  the  confirmation  of  the 
n)ecific  tracts  allotted  to  him  in  the  alleged  par- 
tition. On  the  9th  of  October  Vejar  presented 
his  claim  and  asked  a  similar  confirmation  to 
that  prayed  by  Dalton.  The  commissioners 
confirmed  the  claims  in  accordance  witti  the 
requests  of  Dalton  and  Yejar,  so  as  to  give  each 
claimant  the  lands  which  had  been  set  off  to 
him  in  severalty  by  the  partition.  From  these 
orders  of  the  commissioners  appeals  were  taken 
by  the  United  States,  under  tne  provisions  of 
the  statute,  to  the  district  court,  where  decrees 
were  rendered,  by  which  it  was  ordered  and 
adjud^  *'  that  said  decision  of  said  board  of 
commissioners  be,  and  the  same  hereby  is. 
affirmed; "  and  the  title  of  the  appellees  ad- 
Judged  to  be  good  and  valid,  each  to  one  equc  "^ 
undivided  third  part  of  the  two  tracts,  which 
were  then  described  by  metes  and  bounds. 

In  accordance  with  these  several  decrees  of 
confirmation,  patents  were  issued  by  the  United 
States,  that  for  "  San  Jos6  '*  being  "  unto 
Henry  Dalton,  Ygnacio  Palomares,  and  Ricar- 
do  VeJar.  and  to  theur  heirs,"  for  "  the  tract  of 
land  known  by  the  name  of  '  San  Jos6 '  em- 
braced and  described  in  the  foregoing  survey  " 
(being  that  set  out  in  the  decree),  "  but  with 
the  stipulation  that  in  virtue  of  the  fifteenth 
•ection  of  the  said  Act,"  that  of  March  8, 1851, 
"neither  the  confirmation  of  this  said  claim, 
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nor  this  patent,  shall  affect  the  interest  of  third  r^ 
persons;  to  have  and  to  hold  the  said  tract  ^ 
known  by  the  name  of  San  Jo66,  with  the  ap- 
purtenances, imto  the  said  Henry  DaltoD, 
Ygnacio  Palomares,  and  Ricardo  V^ar,  and  to 
their  heirs  and  assiras  forever,  with  the  stipu- 
lation aforesaid."  .The  patent  for  "  San  Jos^ 
Addition  "  was  in  all  respects  the  same  except 
as  to  the  description  of  the  land. 

At  the  hearing  of  the  present  suit  It  was  con- 
tended that  the  patents  thus  issued  inured  to 
the  benefit  of  the  several  grantees  according  to 
their  respective  interests  as  set  off  to  them  in 
severalty  in  the  alleged  partition  made  und^ 
Mexican  authority  before  the  Treaty;  but  the 
supreme  court  of  the  State  decided  that  no  sadi 
partition  had  in  fact  been  made  by  any  judg- 
ment of  a  competent  Mexican  tribunal,  ana  that 
both  the  ranchos  were  "held  and  owned  bv  the 
Mound  City  Land  &  Water  Association,  Lonli 
Phillips,  and  Lugardo  A.  de  Palomares,**  who 
had  succeeded  to  the  title  of  the  origbial  patent- 
ees, "as  tenants  in  common,  each  owniDg  an 
undivided  third  of  said  ranchos."  It  was  then 
ordered  that  partition  be  made  among  the  own- 
ers, "allotting  to  each  one  in  sevmlfy  one 
third  of  the  area  of  the  two  ranchos,  quantity 
and  quality  considered,  and  so  locating  the  sila 
allotments  as  to  give  to  each  of  the  said  peraoot 
the  benefit  of  any  improvements  he  may  have 
placed  on  any  part  of  said  premises,  so  far  as 
the  same  may  be  done  without  injurr  to  the 
cotenants,  and  so  as  to  include  in  aaM  alloi- 
ment  to  said  Phillips"  certain  spedfled  parcels; 
which  it  was  founa  he  had  sola,  "to  far  as  the 
etime  may  be  done  without  injury  to  Uie  ooten- 
ants." 

To  reverse  that  decree  this  writ  of  error  was 
brought,  the  object  of  the  plaintiffs  in  error  be- 
ing to  defeat  a  new  partition  on  the  ground  that 
the  alleged  Mexican  partition  was  valid  and 
binding  on  the  present  parties,  and  that  they 
now  hold  in  several^  wnat  was  thai  set  off  to 
their  respective  grantors  and  not  as  tenants  in 
common  of  the  whole  tract. 

The  case  was  submitted  at  the  present  term 
on  printed  arguments,  under  Rule  90,  bat  at  a 
former  term  a  motion  was  made  bv  the  defend- 
ants in  error  to  dismiss  for  want  of  lurfediotion, 
because  no  federal  question  is  involved.  That 
motion  was  continued  for  hearing  wiUi  the  caae 
on  its  merits  and  is  now  to  be  considered. 

Both  parties  claim  under  the  Mexican  grants 
confirmed  by  the  United  States.  The  patents 
vested  the  lepd  titie  in  the  grantees.  By  an 
express  provision  of  the  Act  of  Marcdi  8.  1%1 
(g  15),  thev  are  conclusive  "between  tlie  United 
States  and  such  claimants  only,"  and  do  '*ifeO( 
affect  the  interests  of  third  parties." 

The  partentJB,  like  the  or^nal  Mexican  con- 
^  cessions,  are  to  the  srantees  as  tenants  in  com- 
mon. That  is  not  denied.  But  it  is  H<ii»n«<l 
that  after  the  original  concessions  were  made 
and  before  the  Treaty,  the  titie  of  the  parties 
holding  under  them  was  dianged  from  a  ten- 
ancy in  common,  each  holding  an  undivided 
one  third  interest  in  the  whole  of  the  tracts,  to 
a  divided  interest,  each  holding  in  severaltj  for 
his  one  third  part  of  the  tract  which  had  oeen 
allotted  to  him  in  the  division.  Hiat  this  pre- 
sents the  real  question  in  the  case  is  shown  by 
the  assignments  of  error,  which  are  in  th^  ef- 
fect no  more  than  that  the  court  ened  in  hoki- 
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ine  tbe  alleged  Mezlcao  partltloii  to  be  Invalid, 
nEm  in  fact  It  was  gooa  and  binding  on  the 
parties.  The  result  of  Ibe  motion  to  dlamin 
-depend! upon  vlietheTthlBlsotlanotafederal 

flUCSliOD.  ,      „ 

AMide  Vin  of  the  Treaty  protecied  all  ex- 
isting property  righU  wltbin  tbe  liraita  of  the 
<x(M  lerritory,  bat  it  neither  created  the  rights 
ror  defined  them.  Their  exutenoe  was  not 
fnade  to  depend  on  the  Constitution,  laws  or 
4rcatiea  of  the  United  States.  There  waanoth- 
in;,'  dime  but  to  provide  that  if  they  did  io  fact 
«x[at  uuiler  Mexican  law,  or  by  reason  of  the 
action  of  Mexican  autboriiiei,  t^ej  ahould  be 
nrfiicctcd.  Neither  was  any  provialon  made  na 
to  llic  way  of  determiDine  their  exlalence. 
All  that  was  left  byimplicauontothe  ordioary 
judiciiil  tribunals.  Any  court,  whelher  stale 
or  untiooal,  having  juiladlctlon  of  tbe  paitlei 
•nd  of  the  subject  matter  of  the  actiou,  waa 
free  to  act  In  tbe  premises. 

Here  the  United  Slates  hare  recogni 
e.\iBteiice  of  tbe  right  of  tbe  original  Hexicui 
grantees  lo  tiK  land  whlidi  has  been  palenied, 
and  by  the  patenta  Inrested  tbem  with  any  tjUe 
which  paned  under  tbe  Treaty  from  the  Mexi- 
can Oovernment  to  that  of  the  United  Staleo. 
As  to  this  there  is  no  conlroveray  now.  Nd- 
tlier  is  there  any  dispute  about  the  construction 
of  the  patenta  or  the  decrees  OD  which  they  rest. 
Indeed,  it  waa  substHntially  conceded  in  argu- 
ment that  a  decree  could  only  be  given  by  the 
district  court,  "in  view  of  thB  controversy  di»- 
cloaed  by  the  petiiions  "  for  an  undivided  Inter- 
est to  each  claimant,  leaving  it  U>  be  determloed 
iu  some  other  way  whether  there  had  t>een  a 
partiUon  or  not.  The  following  is^thc  lan- 
gUKS  of  counsel  on  that  subject: 
*  ledecrees  of  the  district  "" 
.     ,ily  to  leave  tl 

termincd;  that  is ^ ,  -, 

mares,  there  was  no  partition,  then  the  land 
was  confirmed  to  the  parties  interested  as  co- 
tenanlsi  but  If,  as  claimed  by  Vejor  and  Dalton, 
^ere  was  a  parHtion,  tlien  upon  well  estab- 
Uahed  principles  it  was  in  eBecl  confirmed  to 
them  in  segregated  portions  aa  allotted  to  them 
by  tbe  partition." 

This  is  undoubtedly  a  fair  slatement  of  tbe 
«Bect  of  tbe  decrees  and  of  ihepalenla;  and  the 
^ngle  question  presented  to  the  court  below  for 
determination  was  whether  there  had  In  fact 
been  such  a  partition.    To  cs'tHbliah  this  fact 

Kroof  was  made  of  what  had  been  done  by  and 
eforc  llic  Mexican  Iriliunnl  in  that  behalf,  and 
(he  court  held  it  was  Insufficient.  In  sodolof; 
it  (Jcciilud  i>o  qiicsLion  of  federal  law,  but  only 
ilini  tlie  lesfai  effect  of  what  had  been  done  waa 
tml  such  as  was  required  to  bind  the  parties  bj 
llie  partition.  In  Ihia  particular  the  case  stand 
precisely  as  it  would,  if,  inatcnd  of  a  partition 
tinder  Uie  form  of  a  judicial  proceeding,  one 
bad  been  made  by  the  voluntary  conveyances 
of  tbe  parties  after  the  orijjinal  grants  and  be- 
fore the  Trealr.  Had  the  effort  been  in  this 
<'ase  to  estabilih  aucii  a  partition  Instead  of  one 
through  iudicial  action,  we  can  hardly  believe 
it  would  be  claimed  that  a  federal  question  was 
presented  by  a  decision  that  the  conveyances 
which  were  put  In  evidence  did  not  furnish  the 
necessary  proof.  Yet  that  is  substantially  this 
case.  A  valid  partition  before  the  Treaty 
would  have  created  rights  which  tbe  Unit^ 
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OpiDion  below,  25  Fed.  Rep.  141. 

The  facts  are  fiillj  stated  in  the  opinion. 

Mr.  A.  H.  GarlaAcU  Atty-Oen,,  for  ap- 
pellant: 

The  finding  and  ludgment  should  have  been 
in  favor  of  the  Umted  States  and  against  the 
applicant 

There  is  no  place  upon  which  to  rest  this  pro- 
ceeding under  what  is  known  as  the  Habeas 
Corpus  Act 

Rev.  Stat  chap.  13,  §  751  et  ieq.;  U.  8,  v. 
Tynm,  78  U.  S.  11  WaU.  88  (20:  158);  Amson 
V.  Murphy,  109  U.  S.  248  (27:  922);  Tawnsend 
V.  LitUe,  78  U.  S.  11  WalL  504  (27:  1012); 
Sedgw.  Stat  &  Ck)nst  Law,  81,  note  a;  Bish- 
op. Written  Law,  §  249.  et  aeq. 

The  finding  of  the  collector  in  this  case  can- 
not be  reviewed. 

Freem.  Judg.  §  581,  note;  P&jple  v.  Collins, 
19  Wend.  56;  AUen  v.  Blunt,  8  Story,  742; 
Johnson  V.  2\nDHey,  80  U.  S.  18  Wall.  88  (20: 
4^. 

The  Jurisdiction,  by  the  very  terms  of  the 
law  giving  it,  carries  finality  in  the  exercise 
of  it 

U.  8.  V.  Union  Flue.  B,  B.  Co.  91  U.  S.  85 
(28:280). 

Mr,  Thomas  D*  RIordan,  for  appellee: 

The  habeas  corpus  writ  extends  to  all  cases  of 
persons  in  custody  in  violation  of  a  law  or 
treaty  of  the  United  States. 

U.  S.  Rev.  Stat  §  758, 2d  ed.  1878;  22  U.  8. 
Stat  at  L.  827. 

Chinese  bom  in  the  Unitedl  States  aredti- 
tens  thereof,  and  are  not  subject  to  the  pro- 
visions of  said  Act 

Be  Look  Tin  Sing,  21  Fed.  Rep.  905;  8.  0, 
10  Sawy.  858. 

There  are  four  classes  of  Chinese  persons 
who  are  entitled  to  come  to  and  remain  in  the 
United  States: 

1.  Chinese  laborers  who  were  residents  of 
the  United  States  on  November  17, 1880,  and 
who  departed  ther^rom  prior  to  May  6, 1882. 

Chew  Heong  v.  17.  8,  112  U.  S.  686  (28:  770). 

2.  Chinese  laborers  who  departed  after  the 
passage  of  the  Restriction  Act,  and  who  pro- 
cured the  certificate  of  identification  reqmred 
by  section  4  thereof. 

8.  Chinese  merchants,  students,  travelers, 
diplomats,  etc.,  who  produce  the  certificate  of 
the  Chinese  Qovemment  required  by  section  6 
of  said  Act 

4.  (Chinese  bom  in  the  United  States. 

All  pcrBons  imprisoned  may  apply  for  the 
writ  Every  restraint  upon  a  man's  liberty  is 
an  imprisonment. 

Kurd,  Hab.  Cor.  2d  ed.  200;  Church,  Hab. 
Cor.  §272;  Lawson  v.  Bueines,  8  Harr.  (Del.) 
416;  U,  8.  V.  Benner,  1  Bald.  289;  Johnson 
V.  Tompkins,  1  Baldw.  600;  Commontoealth  v. 
BidgxDoy,  2  Ashm.  248;  Be  Chow  Qoo  Pooi,  25 
Fed.  Rep.  77;  8,  C,  9  Sawy.  606. 

The  decision  of  the  district  attorney  is  not 
final  and  conclusive. 

Be  Look  Tin  Sing,  10  Sawy.  858;  Be  Ah  Bee, 
10  Sawy.  887;  Be  Ah  Moy,  10  Sawy.  845;  Be 
Kew  Ock,  10  Sawy.  351;  Be  Chew  Heong,  10 
Sawy.  861;  Chew  Heong  v.  T.  8, 112  U.  S.  587 
(28:  770). 

Mr.  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 
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This  is  an  appeal  by  the  United  States  from 
a  Judgment  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Califomia,  afflrming 
the  Judgment  of  the  district  court  of  that  dis- 
trict, in  a  case  of  habeas  corpus,  whicb  ordered 
the  discharge  from  custody  of  the  person  io 
whose  behau  the  writ  was  sued  out 

On  the  28th  of  September,  1885,  a  petitioD 
was  presented  to  the  district  court,  alleging 
that  Jung  Ah  Lung,  a  subject  of  the  Empeior 
of  China7  was  unlawfully  restrained  of  his  lib- 
erty by  the  master  of  a  steamship  in  the  Port 
of  San  Francisco,  be  having  arrived  in  that  ves- 
sel and  not  being  allowea  to  land  because  it 
was  contended  that  it  was  unlawful  for  him  to  < 
do  so  under  the  provisions  of  the  Acts  of  Con- 
gress on  the  subject. 

On  the  filing  of  the  petition,  a  writ  of  ftabeak 
corpus  was  issued  by  the  district  court  to  the 
master  of  the  vessel,  commanding  him  to  pro- 
duce the  body  of  Jung  Ah  Lung  before  tbe 
court  This  was  done,  and  the  master  made 
return  that  he  held  Jung  Ah  Lung  in  his  cus- 
tody '*  by  direction  of  the  customs  autlioritie» 
of^tne  Port  of  San  Francisco,  Califomia,  under 
the  provisions  of  the  Chinese  Restriction  Acf* 

On  the  12th  of  October,  1885,  by  leave  of  the 
court,  the  United  States  Attorney  for  the  dis- 
trict was  iJlowed  to  file,  on  liehalf  of  the 
United  States,  a  special  intervention  and  plea 
to  the  Jurisdiction  of  the  court.    Two  ques- 
tions were  raised  by  it:    (1)  that  Jung  Ah  Lun^ 
was  not  so  restrained  of  his  liberty  ais  to  be  en- 
titled to  the  benefit  of  a  writ  of  habeas  corpus; 
S2)  that  the  collector  of  the  port  had  passed 
udgment  on  the  matters  of  law  and  fact  in- 
volved, and  the  same  were  res  mdieata.    To 
this  intervention  Jung  Ah  Lung  demurred,  nnd 
the  demurrer  was  sustained.    The  opinion  of 
the  court  is  reported  m  25  Fed.  Rep.  141.    It 
considered  the  question  of  jurisdiciion,  and 
held  that  (1)  the  case  was  a  proper  one  for  tbe 
issuing  of  a  writ  of  liabeas  corpus;  (2)  the  col> 
lector  was  not  clothed  with  exclusive  jurisdic- 
tion in  the  premises.    It  gave  leave  to  the  dis- 
trict attomey  to  file  an  interveption  to  the 
merits,  which  he  did,  setting  forth  that  Zva\z, 
Ah  Lung  was  lawfully  refused  permission  to 
land  in  the  United  States,  in  compliance  with 
tiie  provisions  of  Acts  of  Congress,  because  he 
failed  to  produce  to  the  collector  the  certificate 
of  identification  provided  for  by  those  Acts; 
and  that  he  was  not  entitled  to  land  in  tbe 
United  Sutes.     The  issue  thus  joined   wa» 
tried  by  the  court 

There  is  a  bill  of  exceptions  which  stales 
that  the  counsel  for  Jung  Ah  Lung  oflTercd  to 
prove  that  he  was  a  Chinese  laborer,  residing 
in  the  United  States  on  November  17. 1880,  the 
date  of  the  last  treaty  between  the  United 
States  and  the  Emperor  of  China;  that  he  re- 
sided in  the  Unitea  States  continuously  until 
October  24,  1888,  when,  being  about  to  returs 
to  China,  he  received  from  the  collector  of  San 
Francisco  a  certificate  enabling  him  to  re-enter 
tbe  United  States,  in  conformity  with  the  Act 
of  Confess  of  May  6, 1882,  chap.  126,  22  Stat, 
at  L.  w\  that  he  departed  for  China,  taking 
such  certificate  with  tum;  that  he  remained  in 
China  until  he  embarked  for  San  Francisco  r^n 
August  25,  1885;  that,  prior  thereto,  and  m 
June,  1885,  he  was  deprived  of  said  certificate 
by  its  being  taken  from  him  by  rohboy  b; 
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pirates,  in  Ghinj^;  Ibat  the  books  in  the  regis- 
tration office  of  the  custom  bouse  in  San  Fran- 
cisco showed  that  the  certificate  was  issued  to 
him;  that  no  one  had  presented  it  or  entered 
upon  it,  and  it  was  uncanceled;  and  that  he 
conformed  in  every  particular  with  the  descrip- 
tion kept  in  such  registration  office  of  the  ppr- 
son  to  whom  such  certificate  was  issued.  The 
district  attorney  objected  to  the  introduction  of 
Uiis  testimony,  as  incompetent,  on  the  ground 
that  the  statute  provided  that  the  certificate 
should  be  the  only  evidence  permissible  to 
establish  the  ri^ht  of  a  Chinese  laborer  to  re- 
enter the  United  States,  and  that  no  secondary 
evidence  of  the  loss  and  contents  of  the  certih- 
cate  could  be  received.  The  objection  was 
overruled  by  the  court,  the  district  attorney  ex- 
cepted to  the  ruling,  and  the  evidence  was 
received. 
The  district  court  filed  the  following  find- 


ings: 

^'Counsel  for  applicant  Kyroceeded  to  intro- 
duce testimony  by  which  it  appeared  to  the 
satisfaction  of  this  court,  and  this  court  so  finds: 
That  Jung  Ah  Lung  is  a  Chinese  laborer,  being 
one  of  the  proprietors  of  a  laundry  situated  at 
No.  1391  Second  Avenue,  New  York  City;  that 
he  was  a  resident  of  the  United  States  on  the  17th 
day  of  November.  A.  D.  1880,  the  date  of  the 
last  treaty  between  the  United  States  and  the 
£mpire  of  China,  and  that  he  resided  contin- 
uously in  the  United  States  until  on  or  about 
the  dith  dav  of  October,  A.  D.  1888,  when  he 
sailed  for  dhina  on  the  steamer  Rio  de  Janeiro; 
chac,  before  sailing  for  China,  he  dulv  applied 
for  and  received  from  the  collector  of  customs 
Car  the  district  of  San  Francisco  a  certificate  of 
identification,  stating  his  name,  age,  occupa- 
liof,  last  place  of  residence,  physical  marks 
and  peculiarities,  and  all  facts  necessary  for  his 
identification  in  conformitv  to  the  Act  of  Con- 
gtess  entitled '  An  Act  to  Execute  Certain  Trea- 
ty Stipulations  Relating  to  Chinese ',  approved 
May  0,  1882 ;  that  he  departed  on  said  steamer 
for  China,  having  in  his  possession,  and  taking 
away  with  him,  the  said  certificate;  that, 
during  the  month  of  June,  A.  D.  1886.  while 
[625]  on  a  voyage  from  his  native  village  to  the  City 
of  Canton,  China,  the  junk  upon  which  he  was 
a  passenger  was  attacked  by  pirates  in  waters 
notoriously  infested  with  piratical  craft,  who 
deprived  said  Jun^  Ah  Lung  of  said  certificate 
entitling  said  applicant  to  re-enter  the  United 
States ;  that  no  one  has  presented  said  certifi- 
cate at  this  port,  and  said  certificate  is  outstand- 
ing and  remains  uncanceled  on  the  books  of 
the  custom  house  for  the  district  of  San  Fran- 
cisco ;  that  the  applicant  corresponds,  in  all 
respects,  to  the  description,  contained  in  the 
registration  books'of  the  custom  house,  of  the 
person  to  whom  the  said  certificate  was  issued, 
and  that  no  doubt  can  be  entertained  that  the 
applicant  is  the  person  to  whom  the  said  cer- 
tmcate  was  issued  and  delivered ;  that  it  was 
not  suggested  by  the  district  attorney,  nor  con- 
tendedby  him,  that  the  proof,  if  admissible, 
failed  to  establish,  in  the  most  satisfactory 
manner,  the  facts  herein  found  by  the  court; 
and  he  claimed  that  the  applicant  should  be 
remanded  solely  on  the  ground  that  the  testi- 
mony  offered  by  the  applicant  could  not,  un- 
der the  provisions  of  the  Acts  of  Congress 
known  as  the  Restriction  Acts,  be  received  in 
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evidence.  Whereupon,  the  court,  being  of 
opinion  that  the  said  proofs  were  admissible 
and  ftilly  established  the  facts  as  claimed  bv 
the  applicant,  ordered  that  he  be  discharged. ' 

The  district  attorney  filed  the  following  ex- 
ceptions to  the  findings : 

*'l.  That  the  court  nad  no  authority  or  juris- 
diction to  issue  a  writ  in  this  case,  as  the  ap 
plicant  was  not  restrained  of  his  liberty  within 
the  true  intent  and  meaning  of  the  Act  of  Con- 
Grress  known  as  the  Habeas  Corpus  Act. 

*•  2.  That  the  court,  on  the  return  of  said  writ 
of  habeas  corpus,  hod  no  authority  or  jurisdic- 
tion to  inquire  into  and  decide  upon  the  lawful- 
nessof  sud  alleged  restraint,  for  the  reason 
that  the  same  Imd  been  decided  to  be  lawful 
by  the  collector  of  the  Port  of  San  Francisco, 
or  his  deputy. 

"8.  For  the  reason  hereinbefore  set  forth, 
the  said  testimony  as  to  the  issuance,  loss,  and 
contents  of  the  certificate  mentioned  aforesaid, 
and  the  evidence  of  the  fact  that  the  applicant 
is  the  identical  person  to  whom  said  certificate 
was  issued,  is  inadmissible  under  the  provis- 
ions of  the  said  Restriction  Acts,  and  that  the 
applicant,  having  failed  to  produce  his  certifi- 
cate, is  not  now  entitied  to  enter  the  United 
States." 

On  the  6th  of  November,  1885,  the  district 
court  entered  a  judgment  discharging  Jung  Ah 
Lung  from  custody.  The  United  States  ap- 
pealed to  the  circuit  court  from  the  judmient, 
and  &om  the  rulings  objected  to  by  the  United 
States  on  the  trial,  and  especially  from  the  or- 
der sustaining  the  demurrer  to  me  special  in- 
tervention and  plea  to  the  jurisdiction,  and 
from  the  rulings  admitting  other  testimony 
than  the  certificate  to  establish  the  right  of 
Junff  Ah  Lung  to  oome  into  the  United  States. 

The  circuit  court  affirmed  the  judgment,  as 
before  stated,  and  from  its  judgment  this  ap- 
peal is  taken. 

It  is  contended  for  the  United  States  that 
there  was  no  jurisdiction  in  the  district  court 
to  issue  the  writ  in  the  first  instance,  because 
the  party  was  not  restrained  of  his  liberty 
within  the  meaning  of  the  Habeas  Corpus  Stat- 
ute. It  is  urged  that  the  only  restraint  of  the 
partv  was  th£t  he  was  not  permitted  to  enter 
the  United  States.  But  we  are  of  opinion  that 
the  case  was  a  proper  one  for  the  issuing  of  the 
writ.  The  party  was  in  custody.  The  return 
of  the  master  was  that  he  held  him  in  custody 
by  direction  of  the  customs  authorities  of  the 
port,  under  the  provisions  of  the  Chinese  Re- 
striction Act.    That  was  an  Act  of  Congress. 

He  was,  therefore,  In  custody  under  or  by 
color  of  the  authority  of  the  United  States, 
within  the  meaning  of  section  758  of  the  Re- 
vised Statutes.  He  was  so  held  in  custody  on 
board  of  a  vessel  within  the  City  and  County 
of  San  Francisco.  The  case  was  one  falling 
within  the  provisions  of  chapter  18  of  title  18 
of  the  Revised  Statutes. 

It  is  also  urged  that  if  the  right  to  issue  the 
writ  existed  otnerwise,  imder  the  general  pro- 
visions of  tiie  Revised  Statutes,  tiiat  right  was 
taken  away  by  the  Chinese  Restriction  Act. 
which  regulated  the  entire  subject  matter,  ana 
was  nec^arily  exclusive.  The  Act  of  May  6, 
1882,  chap.  126.  22  Stat,  at  L.  58,  entitied  "An 
Act  to  Execute  Certain  Treatv  Stipulations 
Relating  to  Chinese,"  as  originally  passed,  and 
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as  amended  by  the  Act  of  July  6, 1884,  chap. 
220,  28  Stat  at  L.  116,  ia  set  forth  in  the  mar- 
gin, the  words  in  italics  being  introduced  by 
ue  Act  of  1884,  while  those  in  brackets  were 
in  the  Act  of  1882,  and  were  stricken  out  by 
the  Act  of  1884.* 

We  see  nothing  in  these  Acts  which  in  any 
manner  afiPects  the  Jurisdiction  of  the  courts  of 
the  United  States  to  issue  a  writ  of  habeas  cor- 
pui.    On  the  contrary,  the  implication  of  sec- 


tion 12  is  strongly  in  favor  of  the  view  that  the    r. 
jurisdiction  of  me  courts  of  the  United  States     ^ 
In  the  premises  was  not  intended  to  be  inter- 
fered with.    That  section  provides  that  "Auy 
Chinese  person  found  unlawfully  within  the 
United  States  shall  be  caused  to  be  removed 


*AN  ACT  TO   JULBOUTB  CERTAIN  TBXATT    STIPULA- 
TIONS BBLATZNG  TO  CHINESB,.  APPRO  VXD  MAT 
6,  1888,  AS  AXVNOBD  JULY  6,  1884. 

Whereas,  in  tbe  opinion  of  the  Qovemment  of  the 
United  States  the  ooming  of  Chinese  laborers  to 
this  country  endaDgers  the  good  order  of  certain 
localities  within  the  territory  thereof:  Therefore 

Be  it  enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  In  Oon- 
greas  assembled : 

Sec.  1.  That  from  and  after  the  [expiration  of 
ninety  days  next  after  the]  passage  of  this  Aot«  and 
until  the  expiration  of  ten  years  next  after  the 
passage  of  this  Act,  the  ooming  of  Chinese  laborers 
to  tbe  United  States  be,  and  the  same  is  hereby, 
suspended;  and  during  such  suspension  it  shall  not 
be  lawful  for  any  Chinese  laborer  to  come  fnm 
any  fvreign  port  or  place,  or,  having  so  come  [after 
tbe  expiration  of  said  mnety  daysj  to  remain  with- 
in the  United  States. 

fc^ec.  2.  That  the  master  of  any  vessel  who  shall 
knowingly  bring  wtthm  the  United  States  on  such 
vessel,  and  land  or  aUempt  U>  land,  or  permit  to  be 
landed,  any  Chinese  laborer,  from  any  foreign  port 
or  place,  snail  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  punished  by  a 
fine  of  not  more  than  live  hundred  dollars  for  each 
and  every  such  Chinese  laborer  so  brought,  and 
may  [be  also]  also  b4  Imprisoned  for  a  term  not  ex- 
ceeding one  year. 

'  Sec  Sw  That  the  two  foregoing  sections  shall  not 
apply  to  Chinese  laborers  who  were  in  the  United 
States  on  the  seventeenth  day  of  November,  eigh- 
teen hundred  and  eighty,  or  who  shall  have  oome 
mto  the  same  before  the  expiration  of  nme^ 
days  next  after  the  passage  of  the  act  to  which  this 
Act  ie  amendaUfry^  nor  maU  said  BecUmu  apply  to 
Chinese  lahoren,  [and]  who  shall  produce  to  such 
master  before  gomg  on  board  such  veasel,  and  shall 
produce  to  the  collector  of  the  port  in  the  United 
States  at  which  such  vessel  shall  arrive,  the  evi- 
dence hereinafter  in  this  Act  required  of  ids  being 
one  of  the  laborers  in  this  section  mentioned;  dot 
shall  the  two  foregoing  sections  apply  to  the  case 
of  any  master  whose  vessel,  being  bound  to  a  port 
not  within  the  United  States,  sbaD  come  within  the 
Jurisdiction  of  the  United  States  by  reason  of  being 
in  distress  or  m  stress  of  weather,  or  touching  at 
any  port  of  the  United  States  on  its  voyaire  to  any 
foreign  port  or  place :  Provided,  That  an  Chinese 
laborers  brought  on  such  vessel  shall  not  he  per' 
mitted  to  land  except  in  eaae  cf  absolute  neceestty^  and 
muBt  depart  with  the  vessel  on  leaving  port. 

Sec.  4.  That  for  the  purpose  of  properly  identify- 
ing Chinese  laborers  who  were  in  the  United  States 
on  the  seventeenth  «Iay  of  November,  eighteen 
hundred  and  eigbty,  or  who  shall  have  come  mto 
the  same  before  the  expiration  of  ninety  days  next 
after  the  passage  of  (lie  act  to  which  this  Act  is 
afnendator|i,  and  m  order  to  furnish  them  with  tbe 
proper  eviaenoe  of  their  right  to  n^o  from  and  come 
to  the  United  States  [of  their  free  will  and  accord], 
as  provided  by  the  mid  Act  and  the  Treaty  between 
the  United  States  and  China  dated  November  sev- 
enteen, eighteen  hundred  and  eigbty,  tbe  collcxitor 
of  customs  of  the  district  from  which  any  such 
Chinese  laborer  shaU  depart  from  the  United  States 
shall,  m  person  or  by  deputy,  go  on  board  each 
vessel  having  on  IxMurd  any  such  Chinese  laborer 
and  cleared  or  about  to  sail  from  his  district  for  a 
foreign  port,  and  on  such  vessel  make  a  list  of  all 
such  Chinese  laborers,  which  shall  be  entered  in 
registry  books  to  be  kept  for  that  purpose,  in 
which  shall  be  stated  the  individuals  famuy^  and 
tribal  name  in  full,  the  age,  occupation,  when  and 
where  foUowed,  last  place  of  residence,  physical 
marks  or  peculiarities,  and  all  facts  necessary  for 
the  identmcation  of  each  of  such  Chinese  laborers, 
which  books  shall  be  safely  kept  in  the  custom 
house;  and  every  such  Chinese  laborer  so  departing 
from  the  United  States  shall  be  entitled  to,  and 
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therefrom  to  the  country  from  whence  he  came 
*  *  *  after  bein^  brought  before  some  juatioe, 
judge,  or  commissioner  of  a  court  of  the  United 
Stales  and  found  to  be  one  not  lawfully  entitled     t 


shall  receive,  free  of  any  charge  or  costs  upon  ^>- 

Slication  therefor,  from  the  collector,  or  Us  detpu^, 
ithe  name  of  eaia  coUector.  and  attested  by  eaM  eot- 
lector^e  seal  of  o.^lce,  at  the  time  such  list  is  taken,  a 
certiflcate,  signed  by  the  collector  or  his  deputy 
and  attested  by  his  seal  of  offioe,  in  such  form  as 
the  Secretary  of  the  Treasury  shall  preeoribe, 
which  certiflcate  shall  oontam  a  statement  of  the 
indMdual^  family^  and  tribal  name  in  tuU^  age.  oc- 
cupation, when  and  where  foUowed^  [last  place  of 
reudence,  personal  description  and  facts  or  Ideotl- 
flcationl  of  the  Chmese  laborer  to  whom  the  cer- 
tiflcate b  issued,  corresponding  with  the  aald  list 
and  r^ristry  in  all  paraculars.   In  case  any  Chi- 
nese laborer,  after  having  received  such  ceroncate, 
shall  leave  such  vessel  before  her  departure  be  shall 
deliver  his  certiflcate  to  the  master  of  the  vessel;, 
and  if  such  Chinese  laborer  shall  fail  to  retam  to 
such  vessel  before  her  departure  from  port tbeoer- 
tlflcate  shall  be  delivered  by  the  master  to  tbe  col- 
lector  of  customs  for  cancellation.   The  oerttflcate 
herem  provided  for  shall  entitle  the  Chinese  labor- 
er, to  whom  the  same  is  issued,  to  return  to  and  re- 
enter the  Dnlted  States  upon  producing  and  d^v- 
erlng  tbe  same  to  the  collector  of  cumms  of  the 
district  at  which  such  Chinese  laborer  shall  seek  to- 
re-enter; and  eaid  certificate  shall  he  the  oniy  evi- 
dence permimfble  to  e»CahIi6li  Mt  rtoht  of  re-eiiUry; 
and  upon  [delivery]  deUeerffig  of  sudi  certlflcato  by* 
such  Chmese  laborer  to  the  collector  of  customs  k 
the  time  of  re-entry  in  the  United  States,  said  oo^ 
lector  shall  cause  the  same  to  be  filed  in  the  niMtom 
house  and  duly  canceled. 

Sea  6.  That  any  Chinese  laborer  menttonad  lis 
section  four  of  this  Act  betfng  in  the  United  States^ 
and  desiring  to  depart  from  the  United  States  br 
land,  shall  nave  the  right  to  demand  and  receive* 
free  of  charge  or  cost,  a  certiflcate  of  IdcntlflcatiAD 
similar  to  that  provided  for  in  section  four  of  this 
Act  to  be  issued  tosuch  CUnese  laborers  as  may  de- 
sire to  leave  the  Umted  States  by  water;  and  it  ia- 
hereby  made  the  duty  of  the  collector  of  customa- 
of  the  district  next  adjoining  the  foreign  oountry 
to  which  said  Chinese  laborer  desires  to  go  to  testte- 
such  certiflcate,  free  of  charge  or  cost,  upon  ai»i»li- 
oatlon  by  such  Chinese  laborer,  and  to  enter  tbe- 
same  upon  registry-books  to  be  kept  by  him  for  tb^- 
purpose,  as  provided  for  In  section  four  of  ibis  Act. 

Sec  a.  That  in  order  to  the  faithful  exeoutloii  or 
[articles  r.ue  and  two  of  the  treaty  in]  CheproDM(/n# 
of  this  Act  [before  mentlooedj  everv  Ghlneee  per- 
son, other  than  a  laborer,  who  may  ne  eotltled  Xgj- 
said  treaty  [and]  or  this  Act  to  come  wltbtn  tbe- 
United  States,  and  who  shall  be  about  to  <XMDe  to 
the  United  States,  shall  obtain  the  pfrmtarfon  qf  omt 
be  identifled  as  so  entitled  by  the  Chinese  Govern. 
ment,  orofeueh  other  foreign  gncemmenl  nf  which^ 
at  the  time  $uch  Chineee  perwn  uhaU  be  a  Bubjeet^  in. 
each  case,  [such  Identity]  to  be  evidenced  by  a  cer- 
tiflcate issued  [under  the  authority  of  8aid3  by  mteH 
frovemment, which  certiflcate  shall  be  in  tbe  Ensrl  iah 
language,  [or  (if  not  in  the  English  languainsT  ao- 
companiedby  a  translation  into  Engliab,  stating 
such  right  to  oome]  and  ehaU  shptr  Midi  permits' 
with  the  name  of  the  permitted  fkrmn  in  his  or 
proper  alqnature^  ana  which  certificate  shall 
the  individuals  family^  and  tribal  name  in  /ulZ« 

or  official  rank,  if  any,  the  age,  height,  and    

physical  peculiarities,  former  and  present  occupy. 
tion  or  profession,  when  and  uhere  and  how  tomtp 
purtued,  and  place  of  residence  [In  China]  of  t^io 
person  to  whom  the  certiflcate  is  tasued  and  tbat 
such  person  Is  entitled  [confomAbly  to  tbe  Trenty 
in]  Z>v  this  Act  rmentioned]  to  come  within  tbe- 
United  States.  Jj  the  perwn  eo  applying  for  a  c«t-- 
tiflcate  etuOi  be  a  merchants  eaid  certificate  ehaU^  in 
etadUion  to  above  reqtdremefits,  etate  the  neEtt^t-w 
characUTs  and  estimated  ealiie  of  the  T 


on  by  htm  prior  to  and  atthe  tbne  of  Mt  appfieotCcM* 
as aforeaaia:  Provided^  JhatnotMno  ^tKiaA.et  n««> 
fnscMd2Vieatys7iallheoona(niedas  emhra cinema 

themeanino  of  the  word  ^merchant*^  hstekeUre^ 
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to  be  or  remain  In  the  United  States."  So  that, 
tt  It  were  to  be  claimed  by  the  United  States 
tbat  Jung  Ah  Lung,  if  at  any  time  he  should 
be  found  Ueie,  was  found  uulawfall;  here,  be 
could  not  be  removed  to  the  country  from 
whence  he  came,  unless  he  were  brought  bo- 
fore  BonK  justice.  Judge,  or  commissionur  of  a 
court  of  the  United  Slates,  and  were  judicinlly 
found  to  be  a  person  not  lawfully  entitled  to  be 
or  remain  hero.  This  ixjinp  bo,  the  question  of 
his  title  to  be  here  can  certainly  be  adjudicated 
by  the  proper  court  of   the  United  States, 


1  of  his  being  allowed  to 


authority  to  pass  upon  the  queatlon  of  allowing 
Jung  An  Lung  to  land  in  the  Unit'Kl  States, 
and  provides  no  means  of  reviewing  bis  action 
in  the  premises;  that  only  executive  action  In 
enforcing  the  Treaty  and  the  statutes  is  con- 
lempluied;  and  tliat  there  Is  no  case  in  law  or 
equity,  growing  out  of  the  facta,  to  be  inquired 
Into  by  a  juilicinl  tribunal. 
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It  is  trae  that  the  9th  section  of  the  Act  pro- 
Tides  that,  before  any  Chinese  passengers  are 
landed  from  a  vessel  aniying  in  the  United 
States  from  a  foreign  port,  the  collector  of  cus- 
toms of  the  district  in  which  the  vessel  arrives 
«hall  proceed  to  examine  such  passengers,  com- 
paring with  the  list  and  with  the  passengers  the 
•certificates  issued  under  the  Act,  and  that  no 
passenger  shall  be  allowed  to  land  in  the  United 
States  from  such  vessel  in  violation  of  law. 
But  we  regard  this  as  only  a  provision  for 
specifying  the  executive  officer  who  is  to  per- 
form the  duties  prescribed,  and  that  no  infer- 
ence can  be  drawn  from  that  or  anv  other  lan- 
guage in  the  Acts  that  any  judicial  coenizanoe 
which  would  otherwise  exist  is  intended  to  be 
interfered  with. 

It  is  also  urged  that  the  Treaty  itself  contem- 
plates only  executive  action,  for  the  reason  that 
the  fourth  article  of  the  Trea^  (22  Stat,  at  L. 
827)  provides  that,  if  the  lep^islation  adopted 
by  the  United  States  to  cany  out  the  Treaty 
shall  be  "found  to  work  hardship  upon  the 
subjects  of  China,the  Chinese  minister  at  Wash- 
ington may  brin^  the  matter  to  the  notice  of 
the  Secretary  of  State  of  the  United  States,  who 
will  consider  the  subject  with  him."  But  there 
is  nothing  in  this  provision  which  excludes  ju- 
dicial co^izance,or  which  confines  the  remedv 
of  a  subject  of  China,  in  a  given  case  of  hard- 
ship,  to  diplomatic  action. 

The  remaining  question  is  as  to  the  effect  of 
the  nonproduction  of  the  certificate.  It  is  con- 
tended for  the  United  States  that  the  actual 
production  by  Jung  Ah  Lung  of  the  certificate 
issued  to  him  was  essential  to  enable  him  to 
land;  that  the  statute  does  not  provide  for  sec- 
ondary evidence  of  its  contents;  and  that  it  is 
of  no  consequence  that  he  corresponds  in  all 
respects  to  the  description,  contained  in  the 
registration  books  at  the  custom  house,  of  the 
person  to  whom  the  certificate  was  issued,  for 
the  reason  that  the  statute  does  not  say  that 
auch  species  of  evidence  can  be  resorted  to. 

Jung  Ah  Lang  having  departed  from  the 
United  States  on  the  24th  of  October,  1888,  and 
having  then  received  the  certificate  of  identifi- 
cation under  the  Act  of  1880,  his  case  is  to  be 
fovemed  by  the  provisions  of  that  Act,  and  not 
y  the  pronsions  of  the  Act  of  1884.  The  cer- 
tificate he  received  contained  the  matters  pro- 
vided for  by  the  Act  of  1882;  and  not  those 
provided  for  by  the  Act  of  1884.  Hie  registry 
books  of  the  custom  house  contained,  in  regard 
to  him,  the  particulars  specified  in  the  Act  of 
1882,  and  not  those  specified  in  the  Act  of  1884. 
The  provisions  of  the  Act  of  1884,  in  the  re- 
epecXa  in  which  they  differ  from  those  of  the 
Act  of  1882,  do  not  applv  to  him  or  to  his  cer- 
tificate; and,  if  he  had  his  certificate  to  present 
to  the  collector,  he  could  not  be  required  to 
present  a  certificate  containing  the  additional 
particulars  required  by  the  amendments  made 
by  the  Act  of  1884  to  the  4th  section  of  the  Act 
of  1862.  The  provisions  of  the  Act  of  1884,  so 
far  as  they  relate  to  the  contents  of  the  certificate 
to  be  issued,  and  of  the  certificate  to  be  presented 
to  the  collector  by  the  returning  Chinese  laborer 
arriving  by  a  vessel,  are  not  retrospective.  This 
principle  was  determined  in  the  case  of  Chew 
Hwngy.  United8tate$,  112 U.  S.  686  [28:770] 
where  it  was  held  that  a  Chinese  laborer,  who 
was  residing  in  the  United  States  at  the  date  of 
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the  Treaty  of  November  17, 1880,  and  who  de- 
parted by  sea  before  the  MMage  of  the  Act  of 
1882  ana  remained  out  of  the  United  States  un- 
til after  the  passage  of  the  Act  of  1884,  was 
not  required  to  produce  any  certificate  to  the 
col]ector,becau8e  otherwise  his  previouslv  vest- 
ed right  to  return  would  be  injuriously  affected. 
The  same  principle  applies  to  the  present  case, 
in  respect  to  the  right  of  June  Ah  Lung  to  re- 
turn without  having  received  a  certificate  con- 
taining the  additioEuBd  particulars  required  bj 
the  amendatory  Act  of  1884. 

In  regard  to  the  main  question  involved,  sec- 
tion 4  of  the  Act  of  1882  provides  that,  for  the 
purpose  of  properly  identif ving  Chinese  labor- 
ers who  were  in  the  United  States  on  the  t7tb 
of  November,  1880,  and  in  order  to  f umisb 
them  with  the  proper  evidence  of  their  rii^ht  to 
Ro  from  and  come  to  the  United  States  of  tbeii 
free  will  and  accord,  as  provided  by  the  Treaty, 
the  collector  shall,  on  board  of  the  departing 
vessel,  make  a  list  of  the  Chinese  laborers  who 
are  about  to  sail,  which  shall  be  entered  in  reg- 
istry books  to  be  kept  for  the  purpose,  in  which 
shall  be  stated  the  particulars  specified  by  the 
section,  and  all  facts  necessary  for  the  identifi- 
cation of  each  Chinese  laborer,  which   Ixwks 
shaU  be  safely  kept  in  the  custom  house ;  and 
that  each  Chinese  laborer  shall  receive   from 
the  collector,  at  the  time  such  list  is  taken,  a 
certificate  signed  by  the  collector  and  attested 
by  his  seal  of  office, which  shall  contain  a  state- 
ment of  the  particulare  before  mentioned,  an<l 
facts  of  identification  of  himself,  correspond- 
ing wiUi  the  said  list  and  registry  in  all  par- 
tioilars.    The  section  then  says :  '*  The  c^tlf- 
icate  herein  provided  for  shall  entitle  the  Chi- 
nese laborer  to  whom  the  same  is  issued  to  return 
to  and  re-enter  the  United  Statea,  upon  pro- 
ducing and  delivering  the  same  to  the  collector 
of  customs  of  the  district  at  which  such  Chi- 
nese laborer  shall  seek  to  re-enter."  It  does  not 
say  that  such  certificate  shall  be  the  only  evi- 
dence permissible  to  establish  the  right  of  re- 
entry.   It  merely  says  that  it  shall  be  ffiven 
for  the  purpose  of  properly  identifying  the  la- 
borer, and  diall  be  proper  evidence  of  his  right 
to  go  from  and  come  to  the  United  States,  and 
shall  entitle  him  to  return  to  and  re-enter  the 
United  States,  upon  producing  and  delivcrin;; 
it  to  the  collector  of  the  district  at  which  he 
shall  seek  to  re-enter.    It  does  not  say  that  the 
Chinese  laborer  returning  by  a  vessel  shall  not 
be  permitted  to  enter  the  United  States  without 
producing  the  certificate.    In  this  respect  Uicre 
is  a  marked  difference  between  section  4  and 
section  12  of  the  same  Act,  in  regard  to  a  Chi- 
nese person  enterhig  the  United  States  by  land. 
Section  12  provides  that  no  Chinese  person 
shall  be  permitted  to  enter  the  United  States  by 
land  without  producing  the  certificate   noen- 
tioned  in  section  4  of  the  Act    This  distinc- 
tion  of  language  is  very  marked,  and  we  think 
that,  in  the  absence  of  like  language  in  section 
4,  in  regard  to  a  Chinese  laborer  arriving  by 
a  vessel,  it  was  competent  for  the  district  court 
to  receive  the  evidence  which  it  did,  in  the 
case  of  a  cerUficate  claimed  to  have  been  act- 
ually lost  or  stolen,  and  that  its  condnaion  of 
law  was  justified  by  the  facts  which  it  found 

In  regard  to  a  suggestion  made  that  a  Chi- 
nese laborer  who  haslost  his  certificate,or  from 
whom  it  has  been  stolen,  may  seek  to  re-enter 
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Iha  United  St>tas>lwr>Tgiie1,atsom6  port  other 
than  that  at  whidi  ne  raoeiYed  the  eertlflcate, 
and  that  there  would  be  a  practical  dlflSculty 
in  identifying  him  at  such  port,  in  the  absence 
of  the  certiflcate,  it  ia  snffldent  to  say  that  this 
is  not  81^  a  'case;  and  that  there  would  be  no 
difficulty  in  producing  in  CTidence  the  record 
of  the  custom  house  of  the  port  of  departure, 
or  a  copy  of  it,  at  any  port  of  entiy,  so  as  to 
compare  the  particulars  stated  in  it  with  the 
€9iinese  laborer,  and  thus  estabUsb  his  identity 
or  want  of  identity. 

TheJudgmefUqfthe  Oirwit  Court  i$  t^jlhrryvL 

Mr.  Jiutie$  Harlan  dissenting: 

Mr.  Justice  Field,  Mr.  JvitieeLmmmr,  and 
myself  are  unable  to  concur  in  the  interpre- 
tation placed  by  the  court  upon  the  Act  of  May 
6, 1882,  passed  by  Congress  in  execution  of  the 
supplemental  Treaty  with  China,  concluded 
on  the  17th  of  Novembor.  1880. 

By  that  Treaty  the  United  States  were  at 
liberty,  notwithstanding  the  stipulations  of  the 
original  Treaty,  to  enact  laws  regulatinff,  lim- 
iting, or  suspending  the  coming  of  Chinese 
laborers  to,  or  their  residence  in.  the  United 
States ;  such  limitation  or  suspension  to  be  rea- 
sonable in  its  character.  It  further  provided 
that  "  Chinese  subjects,  whether  proceeding  to 
the  United  States  as  teachers,  students,  mer- 
chants, or  from  curiosity,  together  with  their 
body  and  household  senrants,  and  Chinese  la- 
borers who  are  now  rNorembcr  17, 18801  in  the 
United  States,  shall  oe  allowed  to  go  ana  come 
of  their  own  free  will  and  accord,  and  shall  be 
accorded  all  the  rUhts,  privileges,  immunities, 
and  exemptions  which  are  accorded  to  the  citi- 
zens and  subjects  of  the  most  favored  Nation." 

The  first  section  of  the  Act  of  May  6,  1883^ 
suspends  the  coming  of  Chinese  laborers  to  the 
United  States  from  and  after  the  expiration  of 
ninety  days  next  after  that  date,  and  untfl  the 
expiration  of  ten  years  next  after  the  oassage 
of  the  Act;  and  makes  it  unlawful  for  any 
Chinese  laborer  to  come,  or,  having  so  come 
after  the  expiration  of  said  ninety  days,  to  re- 
main in  this  country.  The  secona  section 
makes  it  an  offense,  punishable  by  fine  and  im- 

{»risonment,  for  any  master  at  a  vessel  to  know- 
n^y  bring  afijr  Chinese  laborer  within  the 
United  States  on  such  vessel  from  any  foreign 
port  or  place. 

The  third  section  exempts  from  the  operation 
of  the  precedinff  sections  only  such  CSiinese 
laborers  as  were  In  this  country  on  the  17th  of 
November,  1880,  or  who  shall  have  come  into 
the  same  before  the  expiration  of  ninety  days 
next  after  May  6,  1883,"  and  who  ihMpro- 
due$  to  such  master  before  going  on  board  such 
Tessel,  and  thaU  produce  to  the  collector  of  the 
port  in  the  United  States,  at  which  such  vessel 
shall  arrive,  the  evidence  hereinqfter  ir  this  Act 
required  cf  his  beinff  one  of  the  Jaboros  in  this 
section  mentioned.  ^ 

The  fourth  section  provides  for  registry 
books,  to  be  kept  by  the  collector  of  customs, 
in  which  shall  be  entered  a  list  of  all  Chinese 
laborers  departing  on  any  vessel  from  his  dis- 
trict, in  which  shall  be  stiuted  the  name,  age, 
occupation,  last  place  of  residence,  physical 
marks  or  peculiarities,  and  all  facts  necessary 
for  the  identification  of  such  laborers.  Each 
Chinese  laboieri  so  departing  from  the  country, 
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after  the  passage  of  the  Act  of  1882,  was  en- 
titled to  receive,  free  of  charge,  upon  applica- 
tion therefor,  at  the  time  such  list  Is  taken,  a 
certificate,  showing  the  above  facts,  signed  by 
the  collector  or  his  depu)^,  and  attested  l^  his 
seal  of  office,  in  such  form  as  the  Secretary  of 
the  Treasury  shall  prescribe.  It  is  important 
to  observe  tnat  this  statute  expressly  declares 
that  all  this  was  to  be  done  **forihepurpo9e€(f 
properly  ideniQifinff  Ohineee  lahorere  ^eho  utere 
in  the  tPnited  Btatee  on  the  17th  of  Noeember, 
1880,  or  who  shall  have  come  into  the  same  be- 
fore the  expiration  of  ninety  days  next  after  the 
passage  of  this  Act,  and  m  order  to  furnish 
themio^M  the  proper  evidence  qf  their  right  to  ffo 
from  and  come  to  the  United  Stateeof  their  free 
wiU  and  accord,  as  provided  by  the  Treaty  be- 
tween the  United  States  and  China,  dated  No- 
vember 17, 1880."  Further:  *'  The  certificate 
herein  provided  for  shall  entitle  the  Chinese 
laborer,  to  whom  the  same  Is  issued,  to  return 
to  and  re-enter  the  United  States  upon  produc- 
ing  and  delivering  the  same  to  the  collector  of 
customs  of  the  district  at  which  such  Chinese 
laborer  shall  seek  to  re-enter,  and  upon  delivery 
of  such  cerdficate  by  such  Chinese  laborer  to 
the  collector  of  customs  at  the  time  of  re-entry 
into  the  United  States,  said  collector  shall  cause 
the  same  to  be  filed  in  the  custom-house  and 
dtdy  canceled." 

nrhe  fifth  section  made  provision  for  a  simi- 
lar certificate  to  a  Chinese  laborer  of  the  dass 
mentioned  In  the  fourth  section,  and  who  de- 
sired to  depart  from  tUs  coundy  **  by  land," 
to  be  ghren  by  the  collector  of  customs  of  the 
district  next  adjoining  the  foreign  country  to 
which  such  laborer  deshres  to  go. 

Thetwelfth  section  provides  ttiat*'No  Chinese 
person  ehall  be  permitted  to  enter  the  United 
States  by  land,  without  producing  to  the  proper 
officer  of  customs  the  cerHfleate  in  this  Ad  re- 
quired  of  Chhiese  persons  seeking  to  land  from 
a  Tessel,'*  etc. 

In  view  of  these  provisions  we  have  been  un- 
able to  reach  any  other  conclusion  than  that 
Congress  Intended,  by  the  Act  of  1882,  to  pro- 
hibit the  return  to  this  country  of  any  Chinese 
laborer  who  was  here  on  the  17th  of  November, 
1880,  and  who  thereafter  left  the  United  States, 
takinff  with  him  the  certificate  prescribed  by 
that  Act,  unless  he  produced  sucn  certificate  at 
the  time  he  sought  to  re-enter.  It  Is  not  dis- 
puted that  such  was  the  intention  of  Congress 
with  respect  to  Chinese  persons  seeking  to  enter 
the  United  States  "  l^  land."  Indeed,  dispute 
upon  that  i)oint  is  precluded  by  the  express 
TOohibitlon,  in  the  twelfth  section,  upon  all 
Qilnese  persons  being  permitted  to  enter  this 
country  by  land  "without  producing  to  the 
proper  officer  of  customs  the  certificate  in  this 
Act  required."  But  is  there  any  ground  to 
suppose  that  Congress  intended  to  prescribe  a 
different  or  a  more  stringent  rule  in  relation  to 
Chinese  laborers  entering  by  land  than  that  pre- 
scribed in  relation  to  Clmiese  labcnrers  entenng 
at  one  of  the  ports  of  the  country?  If  it  Im 
said  that  the  registry  books  kept  at  the  port  of 
departure  furnish  ample  evidence  lor  the 
identification  of  Chinese  laborers,  seeking  to 
enter  the  country  at  that  port,  we  answer:  (1) 
that  Ck>ngress  saw  fit  to  exclude  from  the  coun- 
try all  Cninese  laborers  of  the  dass  to  which 
appellee  bekmgs,  unless  they  produced  to  the 
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coHector  the  oertlflcate  issued  at  eridenoe  of 
their  right  to  remoter  the  United  States;  (2) 
that  the  rule  prescribed  is,  by  the  very  terms 
of  the  statute,  uniform  in  its  application  to  all 
Chinese  laborers  and  to  every  port  of  the 
United  States.    The  Chinese  laborer,  who  re- 
cisived  a  certificate  under  the  Act  of  1882,  was 
not  bound  to  re-enter  the  United  States  at  the 
port  from  which  he  sailed  and  at  which  he  re- 
ceived that  certificate.    He  could,  as  we  have 
seen,  re-enter  by  land  or  at  any  port  of  the 
United  States,  '^upon  producing  and  dcUvcr- 
ing  "  his  certificate  "  to  the  collector  of  customs 
of  the  district  at  which  such  Chinese  laborer 
shall  seek  to  re-enter."    Now,  suppose  the  pe- 
titioner, Jung  Ah  Lung,  had  sought  to  re-enter 
the  United  States  at  the  Port  of  New  York. 
How  could  he  have  been  identified  at  that  port 
as  a  Chinese  laborer,  to  whom  a  certificate  had 
been  issued  by  the  collector  of  customs  at  San 
Francisco?    The  collector  of  customs  at  New 
York  would  have  been  without  autboritv  to  ac- 
cept afildavits  in  support  of  his  claim  of  a  right 
to  re-enter.    It  is  to  be  further  observed  that 
the  Act  of  July  6,  1884,  28  Stat,  at  L.  115, 
provides  that  section  four  of  the  Act  of  1882 
shall  be  so  amended  as  to  read  that  '*  said  cer- 
tificate shall  be  the  only  evidence  permissible 
to  establish  his  right  of  re-entry."    This  did 
not  declare  a  new  rule,  but  indicates,  in  Ian- 
gua^  clearer  than  that  previously  used,  the  m- 
tention  of  Congress  in  passing  the  Act  of  1882. 
If  appellee's  certificate  was  forcibly  taken 
from  him  by  a  band  of  pirates,  while  he  was  ab- 
sent, that  is  his  misfortune.    That  fact  ought 
not  to  defeat  what  was  manifesUy  the  intention 
of  the  legislative  branch  of  the  Government 
Conmss,  hi  the  Act  of  1882,  said,  in  respect 
to  a  Chinese  laborer  who  was  here  when  the 
Treaty  of  1880  was  made,  and  who  afterwards 
left  the  country,  that  "  the  proper  evidence" 
of  his  right  to  go  and  come  from  the  United 
States  was  the  certificate  he  received  from  the 
coUector  of  customs,  at  the  time  of  his  depart- 
ure, and  that  he  should  be  entitied  to  reenter 
"  upon  producing  and  delivering  such  certifi- 
cate "  to  the  collector  of  customs  of  the  district 
at  which  he  seeks  to  re-enter;  while  this  court 
decides  that  he  may  re-enter  the  United  States, 
without  producing  such  certificate,  and  upon 
satisfactory  evidence  that  he  once  had  it,  but 
was  unable  to  moduoe  it   As  by  the  very  terms 
of  the  Act,  a  Chinese  laborer,  who  was  here  on 
November  17, 1880,  is  not  excepted  from  the 
provision  absolutely  suspending  the  coming  of 
all  that  class  to  this  countir  for  a  given  num- 
ber of  years,  unless  he  produces  to  ttie  collector 
the  certificate  issued  to  him,  we  cannot  assent 
to  the  Judgment  of  the  court 


1.  An  exeontion  sale  of  a  faUier^  real  estate  tohk 
son  on  a  Judgment  by  oonfesstan  upon  a  note  made 
by  the  father  to  the  son,  held  trauoulent  and  void 
as airalnst bona  JIde  credtton  of  the  father.it  ap- 
peajinff  from  the  facts  that  ooDstderattoD-fcMr  suob 
note  was  flotltious. 

2,  Held  also,  that  a  subeequeot  porohaae  of  the 
same  property  by  the  eon  at  a  deUnquent  tax  tak 
aroouDted,  Id  legal  effect,  to  nothiog  more  thao 
payment  of  the  taxes,  and  was  void  as  beinga  pait 
of  the  scheme  to  delay  oreditOTB. 


[No.  248,  October  Term,  1879.] 
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•WILLIAM  WOODFOLK  bt  al.,  Api^., 

e. 

JAMES  A.  SEDDON. 

AtUmpi  to  dOav  ereditorp-'exeoution  ioU  &n 
cartfmmt  Judgmsni-'-iaw  sofa. 

*Bepoited  here  oat  of  the  regular  order  of  date 
of  decision,— not  elsewhere  reported. 
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A  PPEAL  from  the  Circuit  Court  of  the  United 
IJL  States  for  the  Eastern  District  of  Arkansas. 
Jjnrmed, 

In  1860.  William  W.  Woodfolk,  a  citizen  of 
and  residing  in  the  State  of  Tennessee,  exe- 
cuted certain  promissory  notes  to  James  A. 
Seddon,  a  citizen  of  Virginia,  for  an  existing 
indebtedness.  Seddon  brought  suit  on  these 
notes  in  Tennessee  in  1868.  and  recovered 
lud^ment  thereon  against  William  W.  Wood- 
lolk  on  March  11,  1878;  and  in  May,  1^6, 
sued  on  this  judgment,  in  Arkansas,  by  attach- 
ment, and  levied  on  the  lands  mentioned  in  the 
present  suit  as  the  properly  of  said  William 
W.  Woodfolk,  and  recovered  Judgment  for 
t09,628  00  on  October  25,  1876,  which  judg- 
ment was  declared  a  lien  on  the  hands  attached. 
In  the  mean  time,  iii  April,  1866,  William 
W  Woodfolk  confessed  Judgment  in  Arkansas 
on  his  note  in  favor  of  his  son.  WilUam  Wood- 
folk,  for  $89,425.06,  dated  Jan.  1,  1880,  and 
due  one  day  after  date;  and  the  lands  in  mit 
were  levied  on  and  sold  under  execution  on  au^ 
iudffment  in  October,  1866,  and  bous^ht  by 
William  Woodfolk,  who  received  the  utcTiiTt 
deed  therefor  In  June,  1866,  these  landa  were 
sold  by  the  tax  coUector  for  the  tax  of  1865, 
and  bought  by  William  Woodfolk,  who  re- 
ceived a  tax  deed  in  December,  1867.  Theae 
deeds  were  recorded. 

In  November,  1876,  Seddon  brought   Oiia 
suit  against  William  Woodfolk  and  William 
W.  Woodfolk,  and  James  Brown,  tenant  of  tte 
premises,  setting  up  his  Judgment  as  a  Uen  oo 
the  lands,  and  that  the  confession  cf  Judgment 
to  William  Woodfolk  and  the  sale  thereunder, 
and  the  tax  sale,  were  fraudulent  devices,  oon- 
trived  to  hinder,  delay  and  defraud  the  cred- 
itors of  William  W.  Woodfolk,  and  pmjinf^ 
that  such  Judgment  and  deeds  might  be  de- 
clared fraudulent  and  void,  and  tliat  the  laods 
mi^t  be  subjected  to  bis  (»Seddon's)  Judg^eoc 
The  defendants  Woodfolk  denied  any  intent 
to  defraud  creditors  of  William  W.  Woodfolk, 
and  asserted  that  the  note  from  1dm  to  WOi- 
iam  Woodfolk  was  given  in  good  faitli,  an^ 
that  the  consideration  for  it  was  an  actusU  i^ 
debtedness  due  from  the  father  to  the  son, 
being  made  up  of  the  following  itema:  1,  gjth 
of  $5,500  from  the  grandfather  of  the  adn.  to 
the  latter,  in  1855,  which  had  been  placed  in 
the  father's  care;  2,  wages  at  the  rate  of  ^1,500 
per  year  from  January  1, 1868,  to  Mnjr  U; 
1863,  for  services  rendered  by  the  ton  to  tbe- 
father  hi  performance  of  the  f oUowinj^  ngige- 
ment,  executed   by  them  on  May  18^  ^^68* 
"Whereas,  William  Woodfolk*is  ordered  aontb 
of  the  federal  lines  by  mihtaiy  anthoritv^.  and 
whereas  I,  WilUam  W.  Woodfolk,  have  oai  mw 
farm  in  Jackson  Coonty  about  sixty  o^row 
and  a  large  stock  of  every  desote^oD,  togmber 
with  some  blooded  stock  in  Kmt^Mdkj     ait 

t«4  u.  a. 
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Alexnider,  and  wbama,  there  te  great  danger 
of  the  DecToes  nmniDg  away  and  all  the  stock 
beiii£  ftoleo,  I  have  aooed  to  give  to  my  sod, 
WilOam  Woodfolk,  au  of  my  stock  of  every 
dcKripUoD  in  Jackson  County,  and  at  Alex- 
iBder.  and  all  the  surplus  produce  on  the  farm, 
if  be  can  get  to  Jackson  Coun^  and  will  take 
cut  of  my  negroes,  and  keep  them  on  the  piece 
lad,  if  possilMle.  from  runniDg  aWay  or  beine 
Uken  away.  And  whereas  I.  W.  W.  Wood- 
folk,  eropioyed  my  son,  William  Woodfolk, 
at  •  salary  of  fifteen  hundred  dollars  a  year,  to 
iSKA  we  in  my  business,  and  he  has  been  in 
By  cfoploy  since  the  first  day  of  January,  1869, 
cptothe  iStb  day  of  May,  1868,  it  is  now 
iZTted  between  us  that  he  is  not  to  have  anv 
ubrr  so  long  as  be  remuins  south  of  the  fed- 
ml  bno.**  8.  The  value  of  the  property  to 
which  the  son  became  entitled  under  said  agree- 
Mat,  bot  which  had  been  disposed  of  by  his 
(tiber  and  not  accounted  for;  4,  money  loaned 
ad  sdvanced  by  the  son  to  the  father.  These 
Tvioos  items  were  claimed  to  more  than  equal 
the  amount  of  the  note  given  by  the  father  to 
tinoo. 

The  court  below  rendered  a  decree  declaring 
tte  tadgment  confeasod  by  defendant  William 
W.  Woodfolk,  in  favor  of  defendant  William 
Woodfolk,  and  the  execution  sale  thereon,  and 
tw  nbeeauent  tax  sale,  and  subjecting  the  land 
ccffrnA  tnerri>y  to  tlie  satisfaction  of  complain- 
■■^  iudcment,  fraudulent  and  void  aa  against 
iW  cocnpttizuuit  creditor.  Thereupon  defend- 
sui  a|ipealed  to  this  court 

Mr,  T.D.  W.  Tonlej,  for  appellants: 
OsaqMnam  insists  that  this  is  not  a  real  ac- 
^em,  or  in  any  sense  an  action  for  the  recovery 
■f  ffcaJ  estate^  but  an  action  to  subject  it  to  the 
P«j«CBt  of  a  debt;  and  that  the  entiy  upon 
•adpoosession  of  tkic  land  in  controversy  by 
Vfioan  Woodfolk  had  nothing  to  do  with 
the  statute  to  running  a^nst  the  com- 
— fs  ricikl  to  subject  the  bind  to  the  pay- 
oC  Msoebl,  and  that  no  Statute  of  Limit- 
coukl  b^n  to  run  aninst  the  corn- 
right  to  do  this,  unW  he  had  recov. 
J  Indgment  at  bw  against  William  W. 
▼oedfolk.    That  there  are  authorities  to  this 
^ees  is  not  denied,  but  there  are  others,  of 
^•■1  wcf^^  wbidi  support  an  opposite  view. 
7W  b€«tut«  of  limitaoons  will  run  in  favor 
•/  a  trwmet  io  possession  of  real  estate  under  a 
e  or  resulting  trust,  from  the  time 
the  trust  property  as  his  own. 
'  V.  Kalllir,  40  Iowa.  158;  Qcwmar  v. 
6t  m.  264;  Ha^nm  v.  Bwmn,  6 

by  a  purchaser,  under  a  Judg^ 
and  dieriiraiale.  acainstade- 
,  under  a  deed  from  the 
or,  alleged  to  be  fraudulent  aa 
the  ftatoteof  limitatioiiabe- 
r^iDraaCroathedateof  the  poewnlon  un- 
.'iteftMdakoldeed. 


V.  Amms,  O  Mo.  144;  iVvwsll  V.  .^dl^ 

«  Mlia  tS;  JfaLnfv  ▼.  Jalte.  7  Ridi. 

Ov  ▼.  Ok.  6  BSdL  Iq.  878;  LoU  r. 

|,10Rlek  ^.  Ui;  Shanmn  Y. 

L  la.  101;  Bank  t.  BaOard,  1$ 

h  mfUbtntr  V.  EXbkr,  1  HiU.  Ch. 

T.  JM)r.l4  La.  Abb.  M6;  Aim0 


Mr.  A.  H.  Garlattd,  for  appellee: 

In  the  absence  of  exraeas  contract,  the  law 
will  not  imply  a  promise  to  pay  for  senrioes 
rendered  by  a  son  living  with  Ids  father. 

Bump,  Fraud.  Conv.  329. 

Under  the  well  settled  rule  no  evidence  was 
needed  on  the  part  of  complainant,  but  xxpou 
bill  and  answer  he  was  entitled  to  a  decree. 

ManhaU  v.  Green,  24  Ark.  410. 

The  intention  of  the  parties  to  defraud  credit- 
ors must  be  determined  from  their  acts. 

Dick  V.  Ormom,  1  Freem.  Ch.  487;  HenOr 
ridu  V.  Sobinson,  2  Johns  Ch.  800;  EMnmm 
V.  Stetcart,  10  N.  Y.  189;  CUnton  v.  Bite$,  20 
Ark.  245;  Hempitead  v.  Johmton,  18  AiiL.  141; 
Oalbreat/i  v.  Cook,  80  Ark.  421;  Blair  y.AUUm, 
26  Ark.  41;  Hume$  v.  Scruggs,  94  U.  8.  28  (24: 
58);  Bump,  Fraud.  Conv.  560-562,  565,  574, 
581-587;  Bea  v.  Mmtmri,  84  U.  8.  17  Wall. 
548(21:709). 

The  relationship  of  the  parties  is  to  be  con- 
sidered. 

Bump,  Fraud.  Conv.  81-59;  Freem.  Execu- 
tions, 186. 

If  the  transaction  assume  the  form  of  a  pub- 
lic sale,  it  is  merel v  apparent,  not  real.  There 
is  in  such  case  no  diisiinction  between  a  convey- 
ance directly  from  the  debtor  and  one  from  the 
sheriff  or  other  public  officer.  In  realitv  the 
conveyance  is  from  the  debtor  througn  the 
sherilt  or  c^er  public  officer. 

Bump,  Fraud.  Conv.  354-856;  Booth  ▼• 
Bunco,  88  N.  Y.  156;  Freem.  Bxecutions,  186, 
140;  (teitt's  Dig.  §  2954. 

While  in  law  such  transfers  are,  as  to  credit- 
ors, mere  nullities,  yet,  arbetween  the  parties 
to  them,  they  are  good,  and  wiU  only  be  set 
aside  at  the  suit  of  creditors. 

Ayne  V.  Brufon,  10  Ark.  68-60;  Bump, 
Fraud.  Conv.  486.  487,  451-458, 465-469,  483, 
584. 

As  to  creditors,  the  title  ii'  still  in  the  grantor 
fw  the  purpose  of  paying  his  debts,  and  the 
grantee  nolos  the  property  as  trustee  for  the 
benefit  of  the  creditors. 

MiUer  v.  F^lev,  81  Ark.  84;  Thamaoon  v. 
NeOe^,  50  Miss.  810;  8hav  v.  MOUqpi,  Id.  880 
Metropolitan  Bank  v.  Durant,  83  N.  J.  Bq.  9!k 

Ana  creditors  obtaining  Judgments  against 
the  grants  acquire  liens  on  the  lands  f  raudu- 
}ently  transferred. 

Binggold  v.  Waggoner,  14  Ark.  78;  Bump, 
Fraud.  Omv.  465, 466. 

A  creditor  must  establish  his  demand  at  law 
and  obtain  alien  upon  the  propertv  before  the 
fraudulent  transfer  interferes  with  nls  rights.or 
he  has  any  title  or  right  to  daim  relief  in  equity. 

Clark  V.  Anthony,  81  Ark.  546;  Meux  v. 
Anthony,  \\  Ark.  ti^^V,  Sale  v.  McLean,  29 
Ark.  631:  Terry  v.  Tubman,  98  U.  S.  161  (28: 
689);  iWvy  V.  ilficl«r»m,  95  U.  &  686  (84:867); 
Dodge  v.  Qriewold,S  N.  H.  485;  Buinp,  Fraud. 
Conv.  515-517,681-535;  Payne  v.  Sheldon,  68 
Barb.  169. 

A  court  of  equity  has  Jurisdiction  before  or 
after  sale  under  a  Judgment  to  set  aaide  a  trans- 
fer in  fraud  of  creditors;  before  sale,  to  present 
an  unincumbered  title  for  sale,  and  after  sale 
to  remove  douda  from  title.  But  the  better 
practice  Is  to  remove  incumbrances  before  sale. 

Bale  V.  McLeae^,  89  Ark.  681;  GalUman  v. 
Pinrrie,  47  Mlia  181;  PutUatn  v.  Te^hr,  60 
Mlas.551. 


SUFBBia  COUBT  OF  THB  UhITID  8tATB8. 


Oct.  Tmi, 


The  StaftateB  of  Ltmhatloiis  of  seTen,  Htb 
mndtwo jreAn,  as  fixed  hy  eectioiiB  4118,  4116, 
«nri  4117  of  Gsntf 8  Digest,  and  interposed  by 
William  Woodfolk,  bj  the  terms  of  the  stat- 
utes themselyes,  oidj  apply  in  suits  for  the  re* 
eoveiy  or  possession  of  lands,  and  do  not  ap- 
ply to  salts  of  this  kind. 

Gantfs  Dig.  745;  OhapUmw.  Soime$,7n  Aik. 
416;  Wright  t.  Walker,  80  Ark.  49;  Pfislpt  r. 
Jackson,  81  Ark.  275. 

At  law  the  statute  will  not  ran  until  right  of 
entry  or  the  right  of  action  has  accrued;  so 
neither  wUl  it  run  in  equitr. 

The  Statutes  of  limltanon  apply  with  equal 
force  in  courts  of  law  and  courts  of  equity  in 
cases  of  concurrent  Jurisdiction,  courts  of 
equity  acting  in  obedience  rather  than  in  an- 
alogy to  the  statutes. 

St^ry,  Eq.  §  1520;  Adams  t.  Taylor,  14  Ark. 
67;  Wtison  y.  Anthony,  19  Ark.  16;  Hancock 
y.  Har^,  ^  Q.  &  S.  158;  Knox  y.  Qyc,  4 
Moak,  £ng.  Rep.  44. 

A  court  of  equity  applies  the  rule  of  laches 
according  to  its  own  iaeas  of  right  and  justice, 
eyery  case  being  goyemed  chiefly  by  its  own  cir- 
cumstances, not  refusing  relief  when  the  appli- 
cation is  sustained  by  conscience,  good  faith, 
and  reasonable  diligence. 

Story,  Eq.  §  15^;  8ulUvan  y.  Portland  dh 
K.RB,Oo.9lV.S,  811,  818  (84:826);  Wilson 
y.  Anthony,  19  Ark.  16;  Brownr.  Buena  Vista 
County,  96  U.  8.  160,  161  (24:428);  Bump, 
Fraud.  Ckmy.  547. 

While  courts  of  equity  act  in  obedience  and 
In  analogy  to  the  Btatotes  of  Limitatiims  in 


proper  cases,  th^  win  interfere  in  many  cski 
to  preyent  the  bar  of  the  statote  idiere  it  woqM 
be  inequitable  or  unjust,  and  will  not  permit 
the  bar  to  be  intenoeed  against  conscience. 

Story,  Eq.  J  15ft;  HmryOoun^  r.  Winns- 
boffo miampurainage  Co.fSStUL  Ml. 

Mr.  O^JiMf^Waliedeliyered  the  opin- 
ion of  the  court: 

After  a  careful  consideration  of  this  case,we 
are  entirely  satisfied  that  the  consideration  of 
the  note  executed  ^  William  W.  Woodfolk  to 
his  son,  William  Woodfolk,  on  which  akms 
the  title  of  the  son  to  the  proper^  In  controTO^ 

3r  depends,  was  fictitious,  and  that  the  confes- 
on  of  ludgment  by  the  father  in  fayor  of  the 
son,  and  the  purchase  of  the  property  in  con- 
troversy  by  the  son  under  execution,  were  bat 
parts  olascheme  deylsed  by  the  father  and  son 
throu^^  which  it  was  hoped  something  might 
be  sayed  from  the  wreck  of  the  f aUier'e  fortune 
at  the  expense  of  his  bona  fide  cn^ian. 

There  is  no  dispute  about  the  law  applicable 
to  these  facts,  and  as  It  will  senre  no  us^ul  pur- 
pose to  discuss  the  eyidence  in  detafl  a  further 
opinion  on  this  point  wiU  not  be  deUyered. 

The  purchase  of  the  property  at  tax  sale  by 
theson  was,  as  we  think,  imderthe  drcumstan- 
oes,  nothing  more  in  legal  efTect  than  paymeot 
of  the  taxes,  so  far  as  the  rights  of  this  appel- 
lant are  concerned.  We  cannot  deyest  our- 
selyes  of  the  oonyictlon  that  it  was  part  and 
pared  of  the  scheme  deylsed  to  Idnderand  de- 
uy  creditors  In  the  collection  of  their  debts. 

Dee^esa'finstd* 

U41L& 
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mV.B.  l-U,  SI  Ia  825,  LAWTHBR  T.  HAMILTON. 

Pit«&t  granted  to  Lawtber  In  1875  for  process  for  makinf  aseA- 
•Q  la  Talld,  pp.  8-10. 

Oltad  in  I^iwther  y.  Hamilton^  04  Fed.  222,  for  history  of  caaa. 

Distingalahed  in  Crescent  Brewing  Ck>.  t.  Gottfried,  128  U.  8. 
1^,  32  L.  894,  9  8.  Ct  86,  claim  1  of  Holbeck  and  Gottfried  patent 
for  pitching  barrels  is  void;  Appleton  Mfg.  Oa  t.  Star  Mfg.  Co.,  00 
Fed.  418,  18  U.  8.  App.  492,  Goddard  patent  for  corn-separator  is 
Told  of  inTention;  Wall  t.  Leek,  66  Fed.  556^  29  U.  8.  App.  458^ 
Wan,  Jonea  A  ^shop  patent  for  fumigating  trees  la  Told  of  In- 
VMitlon. 

Patents.— SpecUIcationa  are  to  be  constmed  In  light  of  ecdadng 
knowledge  of  art,  p.  9. 

Patents.— Lawther's  patent  la  to  be  limited  to  nae  of  powerful 
loOers  for  crashing  seed,  p.  10. 

Patents.— Purchase  of  set  of  rolleni  oaed  In  proceaa  does  not 
Icense  purchaser  to  use  process,  p.  11. 

IM  U.  8.  12-20,  81  L.  854,  HUMISTON  T.  WOOD. 

Oontraets.— Verdict  should  not  be  directed  where  there  la  «f?l- 
teica  (tf  substitution  of  new  contract  for  one  sued  on«  p.  20. 

AroroTed  In  Beatty  t.  Mutual  Resenre,  etc,  Assn.,  76  Fed.  68; 
44  U.  8.  App.  527,  Terdlct  should  be  directed  only  where  eridencs 
raises  definite  conclusion  of  law. 

Distinguished  in  OTerweight  0.  EleTstor  Oa  t.  Improred  Order 
R.  M.  H.  Assn.,  94  Fed.  158,  court  la  not  controlled  by  aocpsrfs 
•pinion  on  question  of  equlTslenta. 

124  U.  a  70-91,  81  L.  864,  NORTON  T.  HOOD. 

Bankruptcy.-  Assignee's  suit  against  bankrupt  and  tranatass 
win  be  dlamiaaed  where  no  fraud  is  shown,  p.  8L 

Not  dted. 

m  U.  a  82-88,  81  L.  862,  DRTFOOB  T.  WIB8B. 

Ptetants^— Reissue  Na  9,097,  for  ImproTement  In  qnHtlnf  om^ 
chines,  la  not  Infringed  by  machine  with  different  feed,  p.  86w 

ApproTed  in  Fomcrook  t.  Root,  127  U.  8.  181,  82  U  99,  8  8.  Ot 
IMi,  Fomcrook  patent  for  honey-frame  la  not  Infringed  by  sUghtly 
itterent  frame;  Knapp  t.  Morss.  150  U.  8.  228^  87  U  1062,  14  8.  Gt 
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84,  Omlting  claim  2  Hall  patent  for  dress  form,  to  exact  comliiAa- 
tion;  Hasten  t.  Hunt,  51  Fed.  219,  limiting  Hasten  patent  for  flre- 
cracker  to  exact  combination;  Wright,  etc.  Cloth  Ga  t.  OUntoa 
Wire,  etc  Co.,  67  Fed.  793,  33  U.  S.  App.  188,  Wright  patent  ter 
shuttle  for  wire  cloth  held  not  infringed. 

Dlstingnished  in  Reece  Button-Hole  Hacfaine  Co.  t.  Globe  BnttOA- 
Hole  Hachine  Co.,  61  Fed.  963,  21  U.  8.  App.  244,  boldlBg  Reeea 
patent  for  button-hole  machine  valid  and  infringed. 

124  U.  S.  88-56,  81  L.  837,  HINCHHAN  t.  UNODI/N. 

Frauds,  statute  of.— Jury  determines  whether  acts  amoant  Is 
receipt  and  acceptance,  p.  48. 

Frauds,  statute  of.— Where  facts  relating  to  contract  are  imAs- 
puted,  court  determines  legal  effect,  p.  48. 

Frauds,  statute  of.—  Where  there  is  scintilla  of  OTidence  showing 
acceptance  court  should  take  facts  from  jury,  p.  49. 

Frauds,  statute  of,  acts  on  contract  of  sale,  unless  sets  pines 
property  exclusively  in  buyer's  control,  p.  49. 

Approved  in  Hechanical  Boiler,  etc.,  Co.  v.  Kellner,  68  N.  J.  Lb 
569,  561,  43  AtL  605,  to  satisfy  statute  thare  must  be  part  de- 
livery with  common  intention  of  passing  title. 

Frauds,  statute  of.— Delivery  to  third  person,  mitU  price  poM* 
will  not  take  case  from  statute,  p.  51. 

Frauds,  statute  of.— Here  words  are  insufficient  to  take  vertinl 
contract  from  statute,  p.  52. 

Frauds,  statute  of.—  Demand  on  third  party  for  stocks  given  for 
delivery  to  vendee  shows  no  delivery*  p.  53. 

Frauds,  statute  of.— Acts  must  establish  relation  of  vendor  and 
vendee,  and  delivery  to  latter  as  such,  p.  56. 

Frauds,  statute  of.—  Waiver  of  condition  of  payment  before  de- 
livery is  not  presumed  from  suit  for  price,  p.  55. 

124  U.  S.  5^-60,  81  L.  860,  BEBSON  v.  JOHNS. 
Taxation.—  Mere  error  in  assessment  will  not  av<dd  sale»  p.  69l 

Not  cited. 

124  U.  8.  60-64,  81  U  852,  DRBYFUS  v.  SBARLB. 

Fatemts.^  Application  of  old  apparatus  to  beating  of  wines  froHn 
inside  cask,  is  not  invention,  p.  64. 

Approved  in  Harchand  v.  Emken,  182  U.  B.  200,  88  Lb  834,  10  8. 
Ct  67,  claim  1,  Harchand  patent  for  making  hydrogen  pat>xide,  te 
void  of  invention;  Royer  v.  Roth,  182  U.  S.  206,  83  L.  324,  10  S.  Ct. 
eOi  application  of  shifting  device  of  washing  machine  to  foUln^ 
machine  is  not  invention;  Lovell  Hfg.  Co.  v.  Cary,  147  U.  S.  69Qi» 
87  Lb  812,  18  8.  Ct  477,  Cary  patent  for  tempering  springs  is  Toi^ 
of  Invention;  Grant  v.  Walter,  148  U.  S.  553,  37  L.  556^  13  8.  Ot. 
701,  Grant  patent  for  reeling  silk  is  void  of  noveltgr* 
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DIMnfulsbed  bi  Zinsser  y.  Kremer,  30  Fed.  114,  npbolding  Zins- 
nr  patent  for  cbarging  beer  wltb  carbonic  acid. 

Patents.—  Heating  of  wines  from  Inside  of  casks  by  steam-plpea 
Is  not  new  and  patentable  process,  p.  68. 

124  U.  &  64-74,  81  L.  884,  ROBERTS  T.  BBNJAHIN. 

Appeal.— Judgment  on  report  of  referee,  agreed  upon  by  par- 
ttss,  Is  conclnslve,  p.  71. 

ApproTed  In  Cblcago,  etc.  By.  t.  Clark,  02  Fed.  068,  limiting  re- 
▼tew  of  Judgment  on  referee's  findings  to  question  wbetber  tbey 
support  judgment. 

Bflfesee^s  finding  of  damages,  based  on  price  at  certain  date,  un- 
less Increase  In  price  at  tbat  date  sbown,  p.  72. 

Oompromisew— Agreeing  to  claim  for  sbortage  precludes  defend- 
ant from  settling  matter  up  as  counterclaim,  p.  78. 

A^^peal.—  On  review  of  Judgment  on  referee's  findings,  exceptions 
te  his  rulings  cannot  be  noticed,  p.  74. 

Approved  In  Sblpman  ▼.  Straitsvllle  Mln.  Co.,  158  U.  S.  861,  80  Lb 
1016,  15  8.  Ct  888,  reaffirming  rule;  Skinner  ▼.  Franklin  County,  06 
Fed.  784,  0  U.  &  App.  676,  declining  to  review  Judgment  In  action 
tried  without  Jury,  where  no  exceptions  were  taken;  Cudahy  Pack- 
ing Co.  ▼.  Sioux  Nat  Bank,  60  Fed.  785,  82  U.  &  App.  600,  limiting 
review  on  oral  waiver  to  question  whether  declaration  supports 
judgment  and  8.  C,  on  rehearing,  75  Fed.  474,  40  U.  8.  App.  142, 
limiting  review  of  Judgment  on  referee's  findings  to  question 
whether  they  support  Judgment 

Distinguished  In  Smith  v.  Weeks,  68  Fed.  762,  5  U.  S.  App.  240, 
declining  to  review  Judgment  on  auditor's  findings  where  waiver  of 
Jury  was  condltlonaL 

124  U.  8.  74-86,  81  Lb  844,  LANODON  v.  SHERWOOD. 

Deeds.— Transfers  <tf  land  are  governed  by  law  of  State  whero 
located,  p.  8L 

Approved  In  Deck  v.  Whitman,  06  Fed.  888,  following  State  prac> 
tice  In  foreclosing  mortgage. 

Judgment  for  conveyance,  release  or  acquittance  passes  title  fm 
Nebraska,  where  party  falls  to  make  deed,  p.  80. 

Publle  lands.— Register's  certificate  of  location  of  military  war- 
rant and  receiver's  receipt  passes  only  equitable  title,  p.  82. 

Approved  In  Johnson  v.  Christian,  128  U.  8.  882,  82  L.  415,  0  8. 
Ot  00,  only  strict  legal  title  will  support  ejectment;  Carter  v. 
Ruddy.  166  U.  8.  405.  406.  41  L.  1001,  17  8.  Ct  641.  ejectment  does 
not  Ue  without  patent;  Klrcher  v.  Murray,  60  Fed.  52.  28  U.  8.  App. 
214,  aflHrmlng  S.  C^  54  Fed.  626,  widow's  equitable  Interest  In  Texas 
bounty  lands,  cannot  be  enforced  at  law;  Carter  v.  Ruddy,  66  Fed. 
M4,  15  U.  8.  App.  120,  grantee  of  Indian's  interest  in  scrip  land 
ctnnot  maintain  ejectment;  Davis  v.  Psvls.  72  Fed.  83,  30  U.  8L 
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ApiK  728,  R.  8^  I  914,  does  not  authorize  adminton  aC  eqnitabla 
defenses  to  actions  at  law. 

Dtstlnimlshed  in  Schoolfleld  t.  Rhodes,  82  Fed.  155,  40  U.  8.  Avp. 
490,  defendant  in  ejectment  may  plead  legal  right  to  possession 
nnder  contract;  Wilson  t.  Pine,  14  Sawy.  34,  88  Fed.  790,  prior 
possession  will  support:  ejectment;  Wisconsin  Gent  ^  R.  r,  Wis- 
consin RiTer,  etc.,  Co.,  71  Wis.  99,  36  N.  W.  839,  where  railroad 
sued  in  State  court  for  land  granted  State  in  aid  thereof. 

Ooorts.— State  law,  providing  that  receiyer's  certiflcate  passes 
legal  title,  does  not  bind  Federal  courts,  p.  84. 

Approved  in  Sweatt  y.  Burton,  14  Sawy.  470,  42  Fed.  285^  State 
certiflcate  of  purchase  will  not  support  ejectment. 

Distinguished  in  Wisconsin  Cent  R.  R.  t.  Wisconsin  River,  etc 
Co.,  71  Wis.  102,  36  N.  W.  841,  where  railroad  sued  in  State  court 
for  land  granted  State  for  it 

Publio  lands.— United  States  alone  can  fix  force  of  its  titles; 
legal  title  only  will  support  ejectment,  p.  85. 

Approved  in  Sweatt  v.  Burton,  14  Sawy.  471,  42  Fed.  286,  State 
certificate  of  purchase  will  not  support  ejectment 

124  U.  a  86-97,  81  U  329,  UNITED  STATES  v.  VII/AS. 

Post-office.— Court  of  Claims  cannot  assume  readjustment  of 
postal  employee's  saiary«  p.  87. 

Approved  tai  United  States  v.  Verdier,  164  U.  8.  220,  41  L.  410,  17 
8.  Ct  45,  refusing  interest  on  salary  which  postmaster-general  neg- 
lected to  readjust 

Postmaster-general  need  not  readjust  postmastertf*  salaries 
oftener  than  once  in  two  years,  p.  94. 

Reaffirmed  in  United  SUtes  v.  Verdier,  164  U.  8.  220,  41  L.  4ia 
17  8.  Ct  45. 

Poetmaster-general  is  authorised,  under  act  1888,  to  readjust 
postmasters'  salaries,  in  his  discretion,  p.  M. 

Postmaster-general's  readjustments  are  based  on  quarteriy  re> 
turns  for  two  previous  years,  p.  97. 

Miscellaneous.—  Cited  in  United  States  v.  Wanamaker,  147  U.  8. 
149,  87  L.  118,  18  8.  Ct.  280,  error  does  not  lie  to  Judgment  refusing 
to  compel  readjustment 

124  U.  a  9a-107,  81  L.  369,  BOYD  v.  WYIiY. 

Bxecutor  having  abandoned  administration,  and  appearing  by 
<«ounsel,  in  suit  for  removal,  is  properly  party,  p.  105. 

Bsecator'a  sale  of  depreciated  land,  at  price  lesa  than  It  was 
worth,  if  held,  is  not  void,  as  fraudulent,  p.  105. 

Not  cited. 

124  XT.  &  108-121,  81  L.  847,  LAWSON  v.  FLOYIX 

Deeds.—  Agreement  for  exchange  of  "  about  1,000  acres  **  of  1an4 
contains  no  warranty  of  amount  p.  117. 
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AcQiilMcaDOt  for  fourteen  yean,  and  sak  o<  poroiK  ^^ 
tops  party  fraoi  cialntng  ihortage,  p.  12Ql 

Not  died* 

121  U.  8.  tZlASX  SI  L.  860,  INI/AND,  BTO^  ODAmTNO  00.  T. 
HALL. 
Courts.— Appeal  lies  flom  Special  to  Qeneral  Term  of  DMeM 
Supreme  Oonrt,  from  order  denjlng  new  trial,  p.  122. 

Not  cited. 

124  U.  a  123^124,  81  L.  852,  GLEN  T.  FANT. 

Oonrts.—  Stipulation  before  judgment  to  submit  cause  In  Suprems 
Oomt,  without  oral  argument,  construed,  p.  124. 

Not  dted. 

124  U.  a  124-181.  81  L.  888,  NBW  ORLEANS  PACIFIO  RT.  ▼. 
UNITED  STATEa 
Public  lands.—  ProTlso  tbat  railroads  shall  pay  costs  of  surrey, 
applies  to  later  surrey,  under  prior  act,  p.  127. 

ApproTed  In  Padflc  Ry.  y.  Parker,  143  U.  a  58,  86  L.  70,  12  a 
Ot  860,  railroad  mortgage  does  not  include  lands,  cost  of  whose 
surrey  Is  unpaid;  Northern  Pac.  R.  K  t.  Cannon,  46  Fed.  227,  upon 
performance  of  all  acts  required,  to  entitle  railroad  to  patent,  legal 
title  Tests. 

Publio  lands.— New  conditions  may  be  Imposed  when  railroad 
has  not  acquired  rested  right  under  grant,  p.  128. 

ApproTcd  In  Schleslnger  y.  Kansas  City,  etc.,  Ry.,  152  U.  a  458, 
88  U  511,  14  a  Ct  651,  grantor  may  re-enter,  upon  failure  of 
railroad  to  perform  condition  subsequent;  New  York  Indians  t. 
United  States,  170  U.  8.  25,  42  L.  936,  18  a  Ot  587.  to  work  for 
failure  of  grant  legislation  must  manifest  such  Intention. 

PubUe  lands.—  Fact  that  grant  la  sUent  as  to  cost  of  surrey,  wlO 
•ot  exempt  It  from  act  imposing  cost  P*  128. 

Publio  lands.— After  failure  to  complete  road.  Congress  eooM 
renew  grant  and  add  new  conditions,  p.  129. 

IM  U.  a  131-157,  81  U  874,  GUMBEL  y.  PITKIN. 

Courts.—  United  States  marshal  cannot  be  sued  for  wrongful  at- 
tachment except  In  court  Issuing  writ  p.  146. 

ApproYcd  in  In  re  Tyler,  149  U.  S.  182,  37  L.  696,  18  a  Ot  789i 
property  in  possession  of  Federal  court  receiYcr,  cannot  be  levied 
so  by  State  court;  Boltz  y.  Eagon,  84  Fed.  446,  447,  permitting  inter- 
▼endon  by  general  assignee  claiming  title  to  goods  attached;  Comp- 
ton  Y.  Jesup,  68  Fed.  279,  31  U.  S.  App.  486,  assuming  jurisdictloD 
to  foreclose  mortgage  on  railroad  In  recelYer's  possession;  Summers 
▼.  White,  71  Fed.  109,  86  U.  S.  App.  896,  property  seised  by.  mar- 
shal In  attachment  cannot  be  renlcYled  In  Stats  court;  ICaltland  y. 
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78  Fed.  138,  enforcement  of  Judgment  for  costs,  ont  of 
Bhonld  be  hj  petition  In  original  sntt;  Toledo,  etc,  R.  B. 
aental  Trost  Co..  Mi  Fed.  SWS,  Federal  court  administering 
t  corporation's  property,  has  Jurisdiction  of  mortgage  fore- 
Soathem,  etc.,  Trust  Oo,  v.  Brabow,  96  Fed.  519.  Bank- 
Sourt  wlD  not  Interfere  with  State  conrfa  posBeaslon;  Prugb 
month  8av.  Bank,  4S  Neb.  41B.  67  N.  W.  311,  after  Federal 
qntrea  Jnrlsdictlon.  State  court  cannot  Interfere;  Boltx  t. 
S4   Fed.   452,   453.    and   Ryder   t.    Bateman,   93  Fed.   23, 

.—  Federal  court's  equitable  power  over  Ita  own  process 
Invoked,  regardless  of  citisenshlp,  Pl  146. 
red  tn  E<amb  t.  Ewlng,  54  Fed.  278,  12  V.  8.  App.  11,  r«- 
;  rule;  Cladln   t.   Beaver,  41  Fed.  206.   20T,   malntalulug 
Ion  to  adjudge  wrongful  Belznre  of  goods,  not  described  In 

writ:  Lackett  t,  Rumbaugh,  46  Fed.  32,  where  wife  of 
ner  Interpleaded  to  claim  money,  attached  by  partnerahlp 
i;  Oompton  v.  Jesup.  68  Fed.  279.  31  0.  S.  App.  486,  assnm- 
diction  of  enit  to  torecloae  railroad  in  receiver's  possession: 
ig  opinion  In  Denny  v.  Bennett  128  D.  S,  602,  32  L.  496,  9 
9,  rightfnl  owner  can  replevy  property  In  marBbal's  posses- 
y  In  court  whose  writ  he  executed;  Telft  v.  Sternberg.  40 
i  L.  R.  A.  22S.  and  n..  and  Seymour  v.  Malcolm,  etc.,  Lnm- 
58  Fed.  961.  16  U.  S.  App.  246,  arguendo. 
I.—  United  States  maisbal  levying  on  Sunday,  does  so  Uto- 
id  is  enable  therefor  at  Instance  of  creditor  attaching  in 
art  p.  146. 

red  In  Compton  v.  Jesup,  68  Fed.  281,  283,  31  TT.  S.  App. 
imlng  Jurisdiction  to  foreclose  mortgage  on  railroad  in  le- 
possesslon;  Electrical  Supply  Co.  v.  Put-In-Bay,  etc  Ry.. 
742,  retaining  Jurisdiction  of  InterventlouB,  though  original 
usively  brought;  Goodbar  v.  Brooks,  S7  Ark.  468,  22  8.  W. 
•6  shenif  made  excesslTe  lery.  and  marebal  constmcUvely 
1  same  goods. 

I—  Circuit  Conrt  will  administer  State  attachment  laws,  and 
XT  Incidental  relief,  p.  160. 

red  In  Claflln  v.  Beaver,  35  Fed.  261,  dlrectUig  Issoe  to 
I  alleged  In  replevin  suit  according  to  State  practice;  Jesup 
la  Cent.  R.  R.,  43  Fed.  496,  retaining  cross-suit  asking  can- 

of  lease,  after  dismissing  original  solt  on  lease:  Lackett 
laugta,  46  Fed.  39.  retaining  control  of  money  attached,  tin 
ider  perfected  rights  thereto;  Brooks  v.  Fry,  45  Fed.  778, 
:erlng  State  statute  providing  for  succesBlve  levies;  Farm- 
n,  etc..  Co.  V.  San  Diego,  etc.  Car  Co.,  49  Fed,  197.  aasnm- 
idlctlon  to  determine  title  to  notes  Improperly  In  receiver^ 
>n;  Rice  v.  Durham   Water  Co..  91  Fed.  4S4.  court  with 
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poflecariop  of  Insolyent  corporation's  property,  may  remote  sotti 
relating  thereto  from  State  courts. 

Courts.—  Creditor  attaching  in  State  court  may  subject  property, 
obtained  by  marshal,  on  void  writ,  p.  164. 

Approved  in  Compton  t.  Jesup,  68  Fed.  296,  81  U.  8.  App.  488^ 
sssumlng  jurisdiction  to  foreclose  mortgage  on  railroad  In  recelTer's 
possession;  Goodbar  t.  Brooks,  57  Ark.  456,  22  8.  W.  98,  marshal 
who  lerles  constructlyely  on  goods  attached  by  sheriff,  may  inter- 
Tene  and  share  in  surplus. 

124  U.  8.  167-160.  81  U  857,  DUNDBB  HORTGAGB,  ETC.,  CO.  ▼. 
HUGHES. 
Bflferee's  report  Is  not  subject  to  modification  at  common  law; 
court  must  either  confirm  or  reject,  p.  160. 

ApproTed  in  Diets  v.  Lymer,  61  Fed.  794,  19  U.  8.  App.  663,  and 
Imperial  L.  Ins.  Co.  t.  Newcomb,  62  Fed.  98,  19  U.  S.  App.  669, 
where  contrary  does  not  affirmatively  appear,  reference  Is  common- 
law  reference. 

▲ppeaL— Objection  to  trial  without  jury,  after  rejection  of 
referee's  report,  must  be  made  below,  p.  160. 

Approved  hi  Diets  v.  Lymer,  61  Fed.  795,  19  U.  8.  App.  663,  and 
8.  C  68  Fed.  769,  27  U.  S.  App.  415,  judgment  on  referee's  report 
Is  not  reviewable  in  absence  of  written  waiver  of  jury  and  excep- 
tions to  rulings. 

▲ppeaL—  Where  there  has  been  no  stipulation  waiving  jury.  Cir- 
cuit Court's  rulings  on  facts   are  not  reviewable,  p.  160. 

Approved  In  Spalding  v.  Manasse,  181  U.  8.  68,  88  L.  87,  9  8.  <7t 
6t9.  and  Duncan  v.  Atchison,  etc^  R.  Co^  72  Fed.  811,  44  U.  8. 
App.  427.  following  rule;  Oudahy  Packing  Co.  v.  Sioux  Nat  Bank, 
76  Fed.  474,  40  U.  8.  App.  142,  single  reviewable  question  Is 
whether  complaint  will  support  judgment. 

124  n.  e.  161-164,  81  Ia  852,  WOODMAN  v.  MISSIONARY  SOa 

Appeal.—  Order  on  stipulation  for  dismissal  of  writ,  is  amendable 
t»  protect  assignee  not  party  thereto,  p.  164. 

Hot  dted. 

121 17.  &  160-166.  81  L.  883,  BALTIMORE,  BTC.,  R.  R.  v.  BURNS. 
Removal  petition  must  be  made  within  time  prescribed,  p.  166. 

Distinguished  in  Martin  v.  Baltimore,  etc.,  R.  R.,  151  U.  8.  687, 
88  L.  816,  14  8.  Ct.  530,  where  objection  to  removal  was  first  made 
after  trial;  Powers  v.  Chesapeake,  etc.,  Ry.,  169  U.  8.  96,  42  L. 
675.  18  S.  Ct  260,  where  removable  diversity  of  citizenship  only 
arose  by  plalntilTs  discontinuance  against  eartaln  defendants,  pend- 
ing 


^v 


124  U.  8.  ie7-189 


Notes  on  H.  8.  Boporte. 


124  U.  a  167-169,  81  L.  882,  BAKEB  t.  POWBR. 

Courts.—  Appeal  lies  trom  declBion  of  Circuit  Oourt; 
district  judge,  haying  no  right  to  sit,  p.  1601 

Not  cited. 

124  U.  &  16&-178,  81  L.  400,  VETTBRLrSIN  T.  BABNB& 

Trusts.— Beneficiaries  are  not  necessary  parties  to  s«ll  bf 
stranger  to  defeat  tmst,  if  tnistee*s  acts  bind,  p.  172. 

Approved  in  Yetterlein  t.  Barker,  46  Fed.  742,  following  role;  In 
re  Thomas,  45  Fed.  793,  Judgment  against  guardian  ad  litem  binds 
wards;  Rejall  y.  Greenhood,  92  Fed.  947,  Judgment  against  assignee, 
setting  aside  assignment,  binds  creditors;  Robertson  y.  Van  Gleave, 
129  Ind.  220,  26  N.  E.  900, 15  L.  R.  A.  70,  and  n.,  where  trustee  Is  in 
court,  decree  regarding  trust  property  binds  beneficiaries. 

Distinguished  in  Golden  y.  Brunlng,  72  Fed.  4,  general  rote  rs- 
qulres  Joinder  of  all  persons  substantially  interested. 

Insurance.—  Assignment  of  policy  in  trust,  giyes  trustee  antboclty 
to  collect  thereon,  p.  173. 

124  U.  S.  173-188,  81  L.  417.  UNION  R.  R.  y.  DXJIiU 

Equity  court  considers  only  such  facts  as  are  established  bf 
sworn  answers,  exhibits  and  depositions,  p.  176. 

Approved  in  Peeler  y.  Lathrop,  48  Fed.  788,  2  U.  8.  App.  40,  where 
answer  Is  sworn,  and  responslye  to  bill.  It  must  be  oyeroome  bj 
more  than  one  witness. 

Oancellatlon  of  Instrument  for  fraud  or  mistake^  will  not  bo 
decreed,  except  in  clear  case,  p.  183. 

Approved  in  Cincinnati,  etc.,  R.  R.  y.  ITKeen,  64  Fed.  48^  24  U.  8. 
App.  218,  declining  to  cancel  contract,  made  wtthout  authority, 
where  parties  are  in  pari  delicto. 

Arbitration  and  award,  followed  by.  Judgment,  win  not  be  nt 
aside  on  mere  suggestion  of  fraud,  p.  183. 

Miscellaneous.—  Cited  in  Watkins  y.  Bryant  91  CaL  604»  27  Ptte. 
777,  suit  to  cancel  trust  deed  need  not  Join  beneficiaries. 

124  U.  S.  183-189,  81  L.  396,  RICHARDS  v.  MAOKALL. 

Equity.—  One  appealing  to  chancellor's  conscience,  must  set  forttw 
specifically,  impediments  to  earlier  suit,  p.  187. 

Approyed  in  Pearsall  y.  Smith,  149  U.  S.  237,  87  U  717,  13  8.  Ct 
835.  and  Teall  y.  Slaven,  14  Sawy.  374.  40  Fed.  781,  following  rule; 
Parker  y.  Dacres.  130  U.  S.  50,  82  L.  851,  9  S.  Ct  435,  Alsop  y. 
Riker,  155  XT.  8.  461,  39  L.  223,  15  S.  Ct  167,  and  Abraham  y.  Ord- 
way,  158  U.  8.  421.  39  L.  1039.  15  8.  Ct  896.  disregarding  statutes 
of  limitations,  where  undue  and  unexplained  delay  preceded  appli- 
cation for  relief;  Cornell  y.  Green,  43  Fed.  109,  Van  Vleet  y. 
Sledge,  45  Fed.  748,  and  M'Monagle  y.  M*Glinn,  86  Fed.  92,  facts 
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aeosliif  delay  mtist  be  spedflcaUy  plemded;  Rhino  t.  Bmeiy,  6& 
fed.  88Q»  delay  In  aaserting  right  to  proceeds  of  coIlnslTe  probate 
Mie,  mnst  be  specifically  explained;  Halsey  t.  Cheney,  88  Fed.  768^ 
84  U.  8.  App.  60,  refusing  to  order  an  accounting  after  ten  years; 
Lint  T.  Manl^,  71  Fed.  19,  where  fraud  is  of  public  record,  afiSrma- 
tlre  fraud  must  be  shown,  precluding  Inquliy* 

Equity  will  refuse  relief,  where  proof  shows  laches,  although  not 
Mt  up  in  answer,  p.  188. 

ApproTed  in  Oaulk  t.  Pace,  63  Fed.  714,  716,  2  U.  8.  App.  631,  and 
Gibson  T.  Herriott,  66  Ark.  96,  29  Am.  St  Rep.  23,  17  S.  W.  691, 
reaffirming  rule;  Billing  y.  Oilmer,  60  Fed.  837,  23  U.  S.  App.  168, 
irguendo.    Bee  23  Am.  St  Rep.  161,  note. 

Squity  will  not  set  aside  execution  sale,  where  plaintiff,  with 
knowledge  of  facts,  has  slept  on  rights,  p.  189. 

Approved  in  Banner  t.  Moulton,  138  U.  8.  496,  34  L.  1036,  11  8. 
Ot  412,  thirteen  years'  delay  by  purchaser,  from  administrator.  In 
suing  to  cancel  deed;  Underwood  y.  Dugan,  139  U.  8.  383,  86  L.  199. 
il  8.  Ot  619;  twenty  years'  delay  in  suing,  after  learning  facts 
constituting  daim;  Ware  t.  Galveston  City  Go.,  146  U.  8.  116,  36  L. 
910,  13  8.  Ct  38,  thirty  years*  delay,  after  cause  of  action  arose; 
Whitney  v.  Fox,  166  U.  8.  648,  41  L.  1149.  17  8.  Ct  717.  where 
tnterrening  circumstances  would  have  made  enforcement  of  claim 
unjust;  Penn.  Mut  Life  Ins.  Go.  v.  Austin.  168  U.  8.  698,  42  L.  631, 
18  8.  Gt  228.  mere  assertion  of  claim  win  not  excuse  failure  to 
enforce  it;  Mathews  v.  Burdick,  88  Fed.  896,  where  plaintiff  to  bill 
of  discovery  was  guilty  of  gross  laches;  Kemp  v.  Nickerson,  66 
Fed.  683,  twenty-three  years'  delay  in  assailing  executor's  control 
of  assets;  Nantahala  Marble,  etc.,  Co.  v.  Thomas,  76  Fed.  65.  twelve 
years'  delay  in  correcting  description  of  land;  Miles  v.  Vivian,  79 
Fed.  863,  61  U.  8.  App.  203,  twenty  years'  delay  by  bondholder  in 
enforcing  unrecorded  mortgage;  Mathews  v.  Culbertson,  83  Iowa, 
441.  60  N.  W.  208,  twenty  years'  acquiescence  in  illegal  tax  salo; 
ftenche  v.  Kitchen,  68  N.  J.  Eq.  89,  30  AtL  816,  twenty  years' 
delay  by  judgment  creditor,  in  assailing  conveyance;  Cbezum  v. 
McBrtde,  21  Wash.  664,  68  Pac.  1060,  where  occupants  of  land  im- 
proved It  and  paid  taxes  twenty-five  years;  dissenting  opinion  In 
Simmons  v.  Taylor.  88  Fed.  698,  bondholder's  failure  to  redeem  from 
sale  within  time  limited  by  decree,  bars  right  Cited  in  Mackall 
V.  Mackan.  136  17.  8.  176.  84  L.  87,  10  8.  Gt  708.  and  Mackall  v. 
Wnioughby.  167  V.  8.  687,  688,  42  L.  825.  17  8.  Gt  966.  for  history 
•f  case. 

124  U.  8.  190-196,  81  L.  386,  WHITNEY  v.  ROBERTSON. 

*Vt^**r*"  dntlaa.  Treaty  with  Domingo  does  not  prevent  special 
•Micminns  to  other  countries,  p.  193. 

Later  laws,  conflictlnf  with  treaties,  prevail,  p.  194. 
YoL.  XI -80 
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Approred  In  BotUler  t.  Domingnez,  130  U.  8.  217,  32  L.  92$,  9  8. 
Gt  527,  The  Cblnese  Exclusion  Case,  180  U.  S.  000,  82  L.  1074,  9  & 
Ct  028,  affirming  8.  C,  13  Sawy.  493,  36  Fed.  435,  and  Homer  ▼. 
United  States,  143  U.  8.  578,  36  L.  269,  12  &  Ot  525,  all  reafflnnlnf 
role;  Pong  Yne  Ting  y.  United  States,  149  U.  S.  721,  37  L.  916,  18 
S.  Ot  1025,  upholding  Chinese  deportation  act;  La  Abra,  etc  Hln. 
Co.  T.  United  States,  175  U.  S.  460,  20  S.  Ct  181,  upholding  con- 
gressional provision  for  trial  of  claimant's  right  to  moneys,  awarded 
it  under  treaty. 

Distinguished  in  United  Stetes  t.  Chong  Sam,  47  Ped.  882, 
arguendo. 

Statute's  validity  cannot  be  assailed  because  not  conforming  witb 
treaty  not  already  executed,  p.  195. 

Approved  in  The  Chinese  Exclusion  Case,  180  U.  8.  602,  82  L. 
1074,  9  S.  Ct.  628,  abrogation  of  treaty  does  not  operate  retrospec- 
tively; Lem  Moon  Sing  v.  United  States,  168  U.  8.  549,  39  L.  108^ 
15  S.  Ct  971,  intention  to  modify  or  repeal  must  be  clear;  Apis  v. 
United  Stetes,  88  Fed.  936,  937,  upholding  act  granting  part  of 
Mexican  land  claim  to  Indians.  Followed  in  Kelly,  v.  Hedden,  12M 
U.  8.  196,  81  L.  889,  8  S.  Ct  459. 

124  U.  S.  196-197,  81  L.  389,  KELLY  v.  HEDDBN. 
Adjudged  in  conformity  with  Whitney,  v.  Robertson,  q.  t.  snprm. 

124  U.  8.  197-200,  31  L.  415,  SEABL  v.  8CHOOL  DIST.  NO.  2. 

Couxte.—  Suit  to  condemn  land  for  school,  is  controversy  between 
dtisens,  p.  199. 

Approved  in  Delaware  County  v.  Diebold  Safe  Co.,  133  U.  8.  487, 
88  Lb  680,  10  S.  Ct  408,  claim  against  county,  appealed  from  com- 
missioners,  is  removable;  In  re  Bugheimer,  36  Ped.  374,  petition  oC 
government's  agent  to  condemn  land,  is  suit  at  law,  within  Federal 
jurisdiction;  Kansas  City,  etc.,  R.  Co.  v.  Interstete  Lumber  Co^  3T 
Fed.  4,  proceeding  by  railroad  to  condemn  land,  is  removable;  Brod- 
head  v.  Shoemaker,  44  Fed.  525,  11  L.  R.  A.  571,  572,  and  n.,  con- 
clusive proceeding,  inter  partes,  to  probate  will.  Is  remov- 
able; Lackawanna  Coal,  etc.,  Co.  v.  Bates,  56  Fed.  741,  Missouri 
proceeding  for  execution  against  stockholder,  on  return  of  exe7»- 
tion  against  corporation,  **  nulla  bona,"  is  removable;  Sugar  Creek, 
ete.,  R.  Co.  V.  M*Kell,  75  Fed.  35,  proceeding  to  enforce  right  of 
condemnation,  is  removable;  Postel  Tel.,  etc.,  Co.  v.  Southern  Ry^ 
88  Fed.  804,  North  Carolina  proceeding  to  condemn  land,  is  remov- 
able  suit;  Martin  v.  Baltimore,  etc.,  R.  R.,  151  U.  &  683,  38  U  3U, 
14  S.  Ct  537,  arguendo. 

Distinguished  in  Upshur  Co.  v.  Rich,  135  U.  8.  474,  84  L.  199,  10 
8.  Ot  658,  appeal  to  County  Court  from  tax  assessors;  In  re  Ctty 
of  Chicago,  64  Fed.  898,  assessment  proceeding  for  municipal  im- 
provements; New  York,  ete.,  B.  B.  v.  Cockcroft,  46  Fed.  882,  petition 
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to  mOrcMid  commlaitonen  tor  permission  to  oondemB*  Is  not 
sbls;  Hartford,  etc^  B.  Co.  ▼.  Montague,  M  Fed.  228^  229,  proc— a 
kig  to  determine  right  to  condemn  and  compeasatloa.  Is  not  vmm^ 
abls  salt 

XBdneat  domain.— Fact  that  statnte  proTides  for  commlSiloB, 
does  not  change  legal  natnre  of  proceedings,  p.  199. 

ApproTed  In  Elliott  t.  fihuler,  50  Fed.  457,  administrator's  pro- 
eeedlng  to  obtain  license  to  sell  realty,  being  unknown  to  equity.  Is 
0Qlt  at  law;  Wilson  v.  Smith,  66  Fed.  88,  State  cannot  defeat  right 
to  remove  by  altering  form  of  action;  New  York,  etc.,  R.  R.  t.  Long, 
09  Ccmn.  487,  87  Atl.  1074,  power  to  condemn  Is  legislative,  but 
compensation  Is  a  purely  judicial  question. 

Distinguished  in  Upshur  Go.  v.  Rich,  135  U.  S.  475,  84  U  190,  10 
8.  Ct  65S,  appeal  to  County  Court  from  tax  assessment  Is  not 

fUit 

124  U.  a  20O-225,  81  L.  402,  IN  RB  SAWYER. 

Actions.—  Dlstlnctl<m  between  common  Isw  and  equity*  exlstliig 
Is  England  In  1776,  exists  in  United  States,  p.  209. 

Reaffirmed  in  Fltts  v.  McGhee,  172  U.  S.  581,  19  S.  Ct  275. 

Iquitj  UmltB  Itself  to  protecting  property  rights,  p.  210. 

Approved  In  Dillon  v.  Kansas  City  Ry.,  43  Fed.  Ill,  refusing  to 
enjoin  entry  of  land,  pending  State  condemnation  suit,  under  R.  &, 
f  720;  Worid's  Columbian  Exposition  v.  United  States,  66  Fed.  66T, 
18  U.  8.  App.  42,  refusing  to  enjoin  solvent  exposition  from  keep- 
ing open  on  Sundays,  In  violation  of  contract;  Corliss  v.  Walker, 
57  Fed.  485,  81  L.  R.  A.  285,  and  n.,  publication  of  personal  biogra- 
phy, cannot  be  enjoined;  Carr  v.  Cordon,  82  Fed.  880,  president's 
order  against  removal  from  office,  except  for  cause,  Is  not  property 
light;  Taylor  v.  Kercheval,  82  Fed.  500,  equity  has  no  Jurisdiction 
oftt  matters  political  or  executive;  Morgan  v.  Nunn,  84  Fed.  554, 
SB6,  equity  cannot  enjoin  wrongful  removal  from,  or  appointment 
to,  executive  office;  Page  v.  Moffett  85  Fed.  40,  41,  equity  cannot 
enforce  dvll  service  laws;  Fletcher  v.  Tuttle,  151  IlL  56,  42  Am.  St 
Rep.  280.  87  N.  B.  687,  equity  cannot  enforce  right  to  vote;  State 
?.  Lord,  28  Or.  588,  48  Pac.  481,  81  L.  R.  A.  482,  equity  court  win 
sot  determine  validity  of  statute,  unless  some  recognised  grouad 
of  jurisdiction  exists. 

Xqnitj  has  no  jurisdiction  to  punish  crimes,  or  restrain  criminal 
proceedings,  p.  210. 

Approved  in  Harkrader  v.  Wadley,  172  U.  a  166,  19  S.  Ct  126, 
declining  to  enjoin  prosecution  for  crime  relating  to  property  after- 
wsrds  subject  of  dvU  suit;  Fltts  v.  McGhee,  172  U.  S.  531.  19  S.  Ct 
275,  declining  to  enjoin  enforcement  by  State  officers,  of  law  reduc- 
ing bridge  tolls:  Hemsley  v.  Myers,  45  Fed.  288^  even  though  statute 

I  mder  which  prosecution  Is  bad,  be  unconstitutional;  Northern  Pac. 

\  JC  R.  y.  Cannon,  49  Fed.  517,  party  quieting  title  cannot  enjoin 
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action  of  fordblo  entiy  and  detainer;  Rliodaa,  tte^  Mts-  Oo.  t« 
State,  70  Fed.  724,  and  Panik  t.  filjcamore,  104  6a.  2S,  60  Am.  8t 
Rep.  129,  80  8.  B.  417,  41  L.  K  A.  778,  equity  cannot  enjoin  Institu- 
tion or  prosecution  of  criminal  prosecutions;  American  Wringer  Co. 
y.  Ionia,  76  Fed.  9,  refusing  preliminary  Injunction  of  enforcement 
«f  peddler's  license  law;  Atkinson  v.  Doherty,  —  Hlch.  -%  80  N.  W. 
287,  equity  will  not  enjoin  use  of  decedent's  name  and  likeness,  on 
cigar  label;  Grigbton  t.  Dabmer,  70  Miss.  607,  85  Am.  St  Rep.  669, 
13  So.  288,  21  L.  R.  A.  88,  and  n.,  equity  cannot  enjoin  making  of 
affidavit  cbarging  crime;  Golden  t.  Gutbrle,  8  Okl.  185,  41  Pac.  353, 
refusing  to  enjoin  enforcement  of  auction  license  ordinance;  State 
T.  Lagarde,  60  Fed.  192,  arguendo.  See  86  Am.  St  Rep.  671,  677, 
679,  note. 

Distlnguisbed  in  Scbandler  Bottling  Go.  y.  Welcb,  42  Fed.  563, 
enjoining  prosecution  of  liquor  Importers  under  invalid  State  law; 
Wadley  v.  Blount  65  Fed.  676,  wbere  plaintiff  In  equity  prosecutea 
defendant  pending  suit;  Gent  Trust  Go.  v.  Gltlzens,  etc.,  R.  Co., 
80  Fed.  225,  wbere  criminal  prosecutions  are  tbreatened  to  compel 
rellnquisbment  of  property,  rlgbts. 

Courts.—  Federal  court  cannot  enjoin  removal  of  public  officer, 
p.  212. 

Approved  In  Wblte  v.  Berry,  171  U.  S.  876,  877,  18  S.  Ct  921, 
declining  Jurisdiction  over  appointment  or  removal  of  public  offi- 
cers; Green  v.  Mills,  69  Fed.  858,  25  U.  S.  App.  883,  80  L.  R.  A.  94, 
and  Taylor  v.  Kercbeval,  82  Fed.  499,  cbancery  bas  no  Jurisdiction 
over  matters  of  executive  or  political  nature;  Green  v.  Mills,  69  Fed. 
868,  25  U.  S.  App.  888,  80  L.  R.  A.  97,  declining  to  enjoin  State 
election  registration  officer;  Flemming  v.  StabI,  83  Fed.  941,  declin- 
ing to  enjoin  removal  from  office  of  deputy  marsbal;  Morgan  v. 
Nunn,  84  Fed.  553,  equity  cannot  enjoin  wrongful  removal  from* 
or  appointment  to,  office;  Gouper  v.  Smytb,  84  Fed.  757,  758,  equity 
cannot  prevent  removal  of  assistant  postmaster,  in  violation  of 
civil  service  law;  Mubler  v.  Hedekln,  119  Ind.  485,  20  N.  B.  701« 
wbere  council  bad  power  to  investigate  cbarges  against  and  re- 
move water- works  trustees;  Gox  v.  Moores,  55  Neb.  40,  75  N.  W.  37, 
equity  cannot  enjoin  board  wltb  power  to  bear  cbarges  and  remove 
officer.    See  35  Am.  St  Rep.  677,  note. 

Distinguished  in  Stablbut  v.  Bauer,  51  Neb.  68,  70  N.  W.  497,  ^i- 
Jolning  council  without  authority  from  removing  mayor. 

Criminal  law.— Fifth  and  sixth  amendments  apply  to  United 
States  alone,  p.  219. 

Approved  in  Brown  v.  New  Jersey,  176  U.  a  174,  20  S.  Ot  78^ 
first  ten  amendments  do  not  affect  States. 

Courts.— Federal  court  cannot  enjoin  State  court  except  undex 
bankrupt  law,  p.  219. 
Approved  In  Harkrader  v.  Wadley,  172  U.  S.  165.  19  S.  Ct  120. 


m  MotM  on  n.  a  Beporte.  12iU.8.M>-2B 

Mialbkg  t»  otijoin  proseentloo  for  crimes  relating  to  ptopert^ 
•fterwardo  tnbject  to  dTfl  salt 

OonstttutlonAl  problbltlon  against  ez  post  facto  laws»  sn^llss  onlj 
t»  penal  laws»  p.  219. 

Olted  In  87  Am.  8t  Bep.  684,  nolo. 

Oimrt  harlng  Jurisdiction  may  include  all  Incidental  questions  In 
teMon,  p.  220. 

Judgment  Is  not  aroldsd  bj  f allnre  of  bin  to  show  Jurisdictional 
ficti.p.22a 

ApproTed  In  In  re  Tyler,  K9  U.  &  181,  87  L.  695,  18  8.  Ot  789» 
and  In  re  Eaton,  61  Fed.  806,  reafDrming  role;  Noble  r.  Union 
Hlw  Logging  B.  R.,  147  U.  8. 174,  87  L.  120, 18  S.  Ot  278,  secretary 
of  interior  cannot  revoke  predecessor's  decision,  that  railroad  Is  en- 
titled to  right  of  way. 

Distlngnlshed  In  In  re  Baton,  61  Fed.  806,  pleading's  failure  to 
ihow  Jurisdictional  facts,  does  not  nullify  injunction;  Sklnring  t. 
Nit  Life  Ins.  Co.,  69  Fed.  746,  19  U.  B.  App.  442,  failure  of  record 
to  ihow  Jurisdictional  dtisenship,  does  not  ayoid  Judgment 

Courts.— Circuit  Court,  not  having  Jurisdiction  of  bill  for  In- 
taction,  an  proceedings  are  void,  p.  221. 

An»roved  In  Ez  parte  Terry,  128  U.  S.  802,  806,  82  L.  408,  409,  9 
8.  Ot  79,  reprinted  in  18  Sawy.  461,  464,  one  committed  for  con- 
tempt where  Jurisdiction  was  wanting,  can  be  discharged  by  habeas 
corpus;  United  States  v.  Debs,  64  Fed.  789,  no  irregularity  will 
jnstlfjr  violation  of  order  within  court's  Jurisdiction;  Frankel  v. 
fittterfleld,  9  Houst  206,  19  AtL  000,  Judgment  showing  on  face 
ibsencs  of  Jurisdiction,  is  wholly  void;  8t  Louis,  etc.,  R.  B.  v.  Wear. 
U6  Mo.  266,  86  &  W.  866,  88  L.  R.  A.  860,  State  v.  MiUigan,  8  Wash. 
8t  153,  28  Pae.  870,  and  Savage  v.  Sternberg,  19  Wash.  683,  67  Am. 
8t  Rep.  764,  64  Pac  612,  violation  of  void  injunction  is  not  punish- 
ible;  State  v.  Davis,  2  N.  Dak.  472,  61  N.  W.  946,  arguendo^  See 
42  Am.  St  Rep.  287,  note. 

Distinguished  in  Folts  v.  St  Louis,  etc  Ry«,  60  Fed.  818,  820,  19 
U.  8.  App.  676,  condemnation  Judgment  is  not  collaterally  assailablo 
for  incapacity  of  party  condenmlng;  Board  of  Oommrs.  v.  Piatt  79 
fed.  671,  49  U.  S.  App.  222,  Judgment  of  court  with  Jurisdiction 
csnnot  be  collaterally  attacked  for  fraud;  Dexter  v.  Say  ward,  84 
Fisd.  800,  declining  to  annul  appellate  court's  Judgment  becauso 
flicts  warranting  removal  did  not  appear;  Walts  v.  O'Nell,  72  Fed. 
3S6,  arguenda 

Bqultj«—  Incidental  order,  enjoining  officer's  removal,  is  not  void 
It  ooort  has  Jurisdiction,  per  Waite,  J.,  dissenting,  p.  223. 

Approved  in  Prlddie  v.  Thompson,  82  Fed.  191,  and  Butler  v. 
Wh^  88  Fed.  687,  enjoining  removals,  in  violation  ot  civil  strvlco 
set;  White  v.  Bony,  171  U.  &  876^  18  S.  Ct  921,  arguendo. 
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11«  U.  &  225-286^  SI  U  411,  BISSBIX  y.  SFBINQ  yALl4BT  TOWN- 
SHIP. 
Xudgmeiit  on  domurrer  li  conclnslTO  as  to  facts  ecmfeosed  bj 
danimer,  p.  233. 

ApproTed  In  Messinger  t.  New  England  Mnt  Jm  Ins.  Go.,  69  Fed. 
417,  and  Oarlin  v.  Brackett  88  Minn.  308,  37  N.  W.  843,  reafflrm- 
tng  role;  DoweU  y.  Applegate,  162  U.  8.  348,  88  L.  460,  14  &  Ct 
617,  defendant's  faflure  to  plead  all  his  claims  to  title,  is  Immaterial; 
Sonthern  Pac.  B.  B.  y.  United  States,  168  U.  S.  49,  42  Ij.  877,  18  8. 
Ot.  27,  question  actually  determined  is  final,  eyen  in  suit  <m  distinct 
eause;  Dayid  Bradley  Mfg.  Co.  y.  Eagle,  etc.,  Co.,  57  Fed.  990,  18 
U.  S.  App.  340,  infringement  Judgment  is  condusiye  against  antici- 
pation not  claimed  in  former  suit;  Thomson  y.  Crane,  73  Fed.  332, 
judgm^it  cancelling  omyeyance  for  fraud  on  creditor,  is  condu- 
siye of  debt;  Equitable  Trust  Co.  y.  Smith,  77  Fed.  681,  46  U.  CL 
App.  561,  limiting  rule  to  questions  actually  litigated  and  determined; 
St  Joseph  Union  Depot  Go.  y.  Chicago,  etc.  By.,  80  Fed.  663,  60 
U.  S.  App.  684,  judgment  is  final  on  all  matters  of  law  or  fact 
necessary  to  sustain  it;  Brennan  y.  Berlin  Iron  Bridge  Co.,  71 
Conn.  490.  42  AtL  629,  where  demurrer  was  on  merits;  WyckolT  y. 
Bishop,  98  Mich.  856,  57  N.  W.  171,  where  demurrer  was  oyerruled 
as  friyolous,  and  no  meritorious  defense  alleged;  Paterson  y.  Baker, 
61  N.  J.  Bq.  53,  56,  26  Atl.  325,  326,  judgment  Is  condusiye,  except 
where  second  action  is  upon  different  claim;  O'Hara  y.  Parker,  27 
Or.  168,  39  Pac.  1005,  dismissal  for  want  of  essential  allegation, 
does  not  bar  second  suit;  McMakin  y.  Fowler,  84  S.  O.  288,  13  8.  B. 
686,  in  cases  of  doubt,  issues  In  former  action  may.  be  proyed  by 
parol.    See  44  Am.  St  Bep.  566,  note. 

Distinguished  in  Gilmer  y.  Billings,  55  Fed.  781,  affirming  S.  C, 
85  Fed.  687,  where  later  suit  to  redeem  bonds  was  based  on  sepa- 
rate pledge  thereof;  Norton  y.  Jensen,  90  Fed.  421,  61  U.  8.  App. 
358,  dedsion  as  to  infringement  by  one  machine,  does  not  coyer 
later  machine;  Klelnschmidt  y.  Binzd,  14  Mont  58,  48  Am.  St  Rep. 
607,  85  Pac.  464,  general  sustaining  of  demurrer  is  presumed  to  be 
on  formal  grounds  raised  thereby;  separate  opinion  in  State  y. 
St  Louis,  145  Mo.  590,  46  S.  W.  992,  42  L.  R.  A.  127,  majority 
holding  determination  of  inyalidity  of  ordinance  condusiye  on  par- 
ties and  priyies. 

Judgment  on  demurrer,  in  suit  on  coupon,  bars  suit  on  others 
from  same  bonds,  p.  236w 

Approyed  in  Southern  Pac.  R.  B*  y.  United  States,  168  U.  S.  51, 
42  Ia  377,  18  S.  Ct  28,  question  actually  determined  is  final,  eyen 
in  actions  on  distinct  cause;  Edwards  y.  Bates  County,  55  Fed.  488* 
judgment  holding  coupons  barred,  are  condusiye  as  to  bonds  them- 
selyes;  Empire  State  Nail  Co.  y.  American,  etc.  Button  Co.,  74 
Fed.  867,  83  XT.  S.  App.  522,  former  judgment  is  condusiye  on 
oints  adjudicated,  relating  to  same  instrument:  WIese  y.  San  Fran* 
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dsco  Musical  Soc^  82  Cal.  G46,  28  Psc.  212,  7  L.  R.  A«  588,  and  ou, 
Jadfineiit  for  installment  of  sick  benefits  is  final  o  to  bjr-laws; 
GrannlsB  t.  Gherokee  Tbwnshlii,  47  Fed.  480,  inTalldlty  of  bonds 
affects  coupons. 

IMstingnisbed  in  Gilmer  t.  Billings,  66  Fed.  782,  nnder  facts; 
8ontbem  Fac.  R.  R.  t.  Painter,  118  GaL  286,  46  Pac  822,  arguendo. 

VUV.B,  286-266,  81  Ia  88»,  UNITED  STATES  T.  JOHNSTON. 

War.—  Secretary  of  treasury  was  empowered  to  regnlate  sale  ef 
captnred  and  abandoned  property,  p.  249. 

War.— Secretary's  finding  as  to  proper  expenses  for  caring  for 
abandoned  property,  are  conclnsire,  p.  268. 

Unitad  States.-  Accounting  officers  are  not  charged  with  correct- 
ing errors  of  beads  of  departments,  p.  262. 

Statutes.— Established  contemporary  construction  by.  executlYe 
•dicers,  is  entitled  to  weight  p.  263. 

Approred  in  Robertson  t.  Bradbury,  132  U.  S.  496,  88  U  40e,  10  S. 
Ct  169,  where  treasury  department  construed  repealing  clause  in 
customs  law;  Ez  parte  BTCabe,  46  Fed.  377,  12  L.  R.  A.  697,  con- 
struing extradition  treaty  with  Mexico;  In  re  Moore,  66  Fed.  962,  up- 
holding custom  ccrilector's  right  to  execute  warrant  for  seizure  of 
Uquor  in  Alaska;  State  y.  Comptoir  Nat  D'Escompte  de  Paris,  61 
La.  Ann.  1280,  26  So.  94,  especially  where  changed  construction 
would  be  retroactive;  Hewitt  t.  Schultz,  7  N.  Dak.  611,  76  N.  W. 
283.  upholding  land  department's  power  of  withdrawing  land  in 
railroad  indenmity  limits;  dissenting  opinion  In  Northern  Pac.  R.  R. 
▼.  Barnes.  2  N.  Dak.  383,  61  N.  W.  409,  arguendo. 

War.—  Proceeds  of  sales  of  captured  and  abandoned  property,  wo 
merely  deposited  In  treasury,  under  act  1864,  p.  262. 

ApproTed  in  United  States  y.  Harmon,  147  U.  8.  276,  87  L*.  167, 
18  8.  Ct  881«  affirming  S.  0.,  48  Fed.  666,  construing  act  of  March, 
1887,  extending  jurisdiction  of  Circuit  and  District  Courts. 

United  States.— Settled  accounta  cannot  be  reopened  for  formal 
defects  in  accounting,  p.  266. 

Approved  in  United  States  t.  Case,  49  Fed.  271,  allowance  of 
postmaster's  accounts,  bars  suit  for  deficit;  Board  of  Commrs.,  etc. 
?.  Lods.  9  Ind.  App.  876,  36  N.  B.  774,  statute  of  llmitaUons  wlB 
bar  county  in  mere  money  suit. 

124  U.  S.  256-2G0,  31  L.  421,  UNITED  STATES  T.  OLBESON. 
United  States  can  be  sued  only  as  allowed  by  statute,  p.  268L 

Followed  In  Coates  y.  United  States,  63  Fed.  992,  8  U.  &  Appw 


AppeaL— United  States  alone  has  right  to  appeal,  where  dalm 
doM  DoC  axceed  98,000,  p.  268. 

AppeaL—  Riglit  of  United  Ststes  to  appeal,  cannot  be  made  ta 
4rr^nd  on  class  of  oases,  p.  268. 
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Oonrta^  Appeal  will  not  Be  fh>m  Judgment  of  Oofirt  off  OlatiBi, 
pro  forma,  to  give  Jurisdiction,  p.  259. 


MATBRIOK. 

to  anbjec^mattef;  p. 

&  227,  18  a  Ot  84S, 
Mexico,  at  eeaaion  of 


12i  U.  &  261-aOl,  81  li.  4Sa  SABARDBGO  ▼. 
OflELoer'a  discretionary  acts  are  binding  as 
282. 

Approred  in  Bly  t.  United  States,  171  U. 
upholding  land  grant  recognised  as  valid  1^. 
1853. 

Pabllo  lands.— Documents  purporting  to  conTcy  title,  are  not 
conclusive  of  right  to  convey,  p.  283. 

Approved  tai  United  States  v.  Ckmway,  17B  U.  8.  68;  20  &  Ot  1<^ 
In  absence  of  title,  patent  is  nullity. 

Deeds.— Recitals  bind  parties  and  privies,  but  net  strangers,  p. 


Evidence.—  Officer  Is  presumed  to  do  duty,  but  presumption  is  not 
conclusive,  p.  28^ 

Bvidence.— Extent  to  which  fact  will  be  j^resumed,  depends 
largely  on  nature  of  fact,  p.  282. 

Bvldence.— Recitals  in  conveyance  cannot  raise  presumptioB  of 
confiscation,  for  treason,  by.  former  sovereign,  p.  287. 

Approved  in  Kell^  v.  Kelley,  161  Mass.  117,  42  Am.  St  Rep.  395^ 
86  N.  B.  840,  25  L.  R.  A.  809,  unusual  Jurisdiction  of  court  of  another 
State,  is  not  presumed;  Sh^don  v.  Mllmo,  90  Tex.  20,  86  S.  W.  419^ 
refusing  to  infer  intendente's  power  to  grant  from  direction  of 
sale  by  intend^ite  in  principal  case. 

Judgment— Bx  parte  determination  of  treason,  by  M«dcan 
court  and  confiscatimi  cannot  bind  United  States  courts,  p.  292^ 

Evidence^- Judgment  and  sentence,  standing  alone,  are  not  ad- 
missible to  prove  legality  of  Judgment  p.  298. 

lyectment— Plaintlfr  must  recover  on  str^igth  of  own  titie,  pi 
297. 

Approved  in  Pacific  Rank  v.  Hannah,  90  Fed.  80^  60  U.  &  Aw. 
472,  action  of  ejectment 

SJectmjent— Prior  possession,  to  sustain  action,  must  have  be«i 
continuous  until  defendant's  wrongful  act  P*  298. 

Real  aotion  must  be  brought  within  reasonable  time  after  poaooo 
slon  lost  P*  299. 

124  U.  S.  801-808^  81  U  473,  UNITBD  STATBS  v.  ROND. 

Army  and  navy.— Private,  member  of  **  Marine  Rand,"*  Is  en- 
titled to  extra  compensation,  under  |  1618,  R.  S.,  p.  SOfiL 

Not  cited. 

12*  U.  fi.  808-808,  81  L.  468.  UNITED  STATES  v.  MOUAT. 

Army  and  navy.—  Act  June  30,  1876,  modified  act  June  16,  lfi74, 
regarding  travelling  expenses,  p.  306. 
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TTnitod  States.—  Peieon  to  officer  only  when  appointed  tij< 
dent,  eonrt,  or  department  anthortoed,  p.  807. 

AMffored  in  UnHed  States  ▼.  Smith,  124  U.  S.  582,  81  L.  088, 
8  S.  Ct  587,  customs  collector's  clerks  are  not  United  States  officers; 
AnifmOTdt  T.  Hedden,  187  U.  S.  827,  84  L.  680,  11  a  Ot  108»  mer- 
chant  appraiser  to  not  United  States  officer;  In  re  Waller,  48  Fed. 
272,  postmaster's  employee  is  not  United  States  officer  within  R.  Ss 
f  860;  United  States  v.  M'On^,  91  Fed.  296,  68  U.  S.  App.  862, 
letter  carriers  are  United  States  officers  within  80  Stat.  495,  limitinf 
right  to  sue.    See  68  Am.  St  Hep.  190,  note. 

Distlngotohed  in  Thompson  ▼.  Pool,  70  Fed.  727,  and  Brown  ▼. 
Smith,  88  Fed.  565,  national  hank  receiyers  are  United  States  offi- 
cers capahle  of  snlng  in  Federal  court;  United  States  t.  Mullin,  71 
Fed.  689,  Indian  police  to  not  United  States  officer,  within  B.  8., 
I  0896. 

United  States.—  Paymaster's  clerk  In  nary  is  not  officer  of  gor- 
ernment,  p.  808. 

Distinguished  in  United  States  v.  Hendee,  124  U.  S.  318,  81  L.  466^ 
8  S.  Ct  508,  such  clerk  is  officer  within  22  Stat  478,  respecting 
longOTity  pay;  Johnson  ▼.  Sayre,  158  U.  S.  117,  89  Lw  917,  15  8.  Ot 
776.  such  clerk  to  subject  to  court-martial  as  person  In  naral  serrics. 

124  U.  a  809-815,  81  L.  466,  UNITED  STATBS  ▼.  HBNDBB. 

Army  and  xutvy.—  Act  March,  1888,  as  to  ImigOTity  pay,  includes 
paymaster's  clerk  as  **  officer,**  p.  818. 

Approred  in  United  States  ▼.  Cook,  128  U.  S.  257,  82  L.  466,  9  & 
Ot  109,  and  United  States  ▼.  Alger,  151  U.  S.  865,  88  L.  194,  14  & 
Ct  847.  time  credit  runs  from  appointment  as  cadet  midshipman; 
Johnson  ▼.  Sayre,  158  U.  S.  117,  89  L.  917,  15  S.  Ct  776»  sudi  clerk 
to  person  in  naval  service,  suhject  to  court-martlaL 

Dlstingutohed  in  United  States  t.  Monat  124  U.  8.  806,  81  L.  468^ 
8  8.  Ot  507,  such  clerk  to  strictly  not  United  States  officer. 

124  U.  8.  81^-820,  81  L.  471,  UNITED  STATES  ▼.  FBBBICHB. 

United  States*—  Ctaimant  whose  claim  has  been  approred  hy  so* 
counting  offlcer,  may  receiTS  amount  direct  p.  819. 

Approred  In  Commissioners,  etc.  Fund  of  LouisrlDs  ▼.  Buckner, 
18  Fed.  589,  argu«ida 

124  U.  8.  820-888,  81  U  449^  DI8TBICT  OF  OQLUHBIA  ▼.  Me^ 


Decree  of  General  Term,  reversing  and  remanding  ds- 
ef  ^>ecial,  to  not  flnaL  p.  8da 
Approred  Ib  Spalding  t.  Mason,  161  U.  8.  881,  40  L.  741,  16  M. 
Ot  594.  appeal  lies  to  General  Term  from  Interlocutory  order  of 
S^rems  Court  of  District  of  Columbia,  at  Special  T^rm. 
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Trust.— Assignee  of  purchaser  at  sale,  iind«r  oonrtfs  eidci; 
equity  proportioned  to  sum  paid,  p.  880. 

Trusts.— Order  of  sale,  prescribing  Inyestment  of  proMsdi 
ralid  in  District  of  €k>lumbia,  p.  832. 

124  U.  8.  838-^7,  81  L.  468,  STATE  BANK  T.  DODOB. 

Evidence.— Dei>o8itor7  of  court  has  right  to  assume  court 
officers  acted  properly,  p.  344. 

Bank,  which  is  court's  dei>o8itor7,  is  not  bound  to  distinguish 
between  funds,  in  honoring  drafts,  p.  844. 

Approved  in  Gregory  y.  Merchants,  etc.  Bank,  171  Mass.  09,  50 
N.  E.  521,  bank's  direct  liability  for  deposit  subject  to  check,  is 
only  to  depositor. 

Bank  is  not  bound  to  notice  memoranda  on  check,  made  for  de- 
positor's convenience,  p.  840. 

Reaffirmed  in  Duckett  ▼.  Mechanics'  Bank,  80  Md.  407,  08  Am.  St. 
Rep.  519,  38  Atl.  985,  39  L.  R.  A.  88. 

124  U.  S.  347-351,  31  L.  477,  MATTHEWS  v.  IRONOLAI)  MFG.  CO. 
Patents.—  Repetition  verbatim  of  original  specifications  in  reissue 
shows  absence  of  mistake  or  inadvertence,  p.  850. 

Approved  in  Electric  Gas  Ck).  v.  Boston  Electric  Go.,  189  U.  S. 
602,  35  L.  260,  11  S.  Gt.  593,  comparing  original  and  reissued  patent 
granted  Franklin  Electric  Gas-Lighting  Co. 

Distinguished  in  ToplifP  v.  Topliff,  145  V.  S.  170,  80  L.  004,  12  S. 
Ct  831,  where  reissue  was  to  correct  palpable  mistake  four  months 
after  original  issue. 

Patents.— Reissue  is  void,  if  effect  of  omission,  at  insertion  of 
words,  is  to  enlarge  claim,  p.  851. 

Approved  in  Yale  Lock  Co.  v.  James,  125  U.  S.  404,  81  U  812;  8 
8.  Ct,  974,  post-office  boxes  which  would  not  have  infringed  former 
reissue,  do  not  infringe  later;  Freeman  v.  Asmus,  145  U.  S.  288, 
240,  80  L.  690,  091,  12  S.  Ct  942,  943,  annulling  Asmus  reissue  for 
blast  furnace;  Cinnotti  Unhairing  Co.  v.  Bowsky,  96  Fed.  477, 
strictly  construing  claim  3,  of  Hedbamy  reissue  for  machine  for 
removing  hair  from  hides;  Peoria  Target  Oo.  v.  Cleveland  Target 
Co.,  47  Fed.  730,  where  mistake  In  original  specification  was  not 
shown. 

124  U.  S.  851-359,  81  L.  445,  SHIELDS  v.  SCHIFF. 

War.—  Confiscation  act  Jnly  17,  1802,  and  explanatory  joint  reso- 
lution, must  be  construed  together,  p.  356. 

War.— Only  life  interests  can  be  sold  under  confiscation  act 
1862,  p.  356. 

Reaffirmed  in  United  States  v.  I>unnington,  146  U.  S.  849,  86  L. 
1001,  13  S.  Ct  82,  and  Illinois  Cent  R.  R.  v.  Bosworth,  133  TJ.  S.  100. 
83  L.  668,  10  S.  Ct.  238.    Approved  in  Citizens'  Bank  t.  Hyams.  42 


m  Notes  on  U.  8.  ReportB.  124  U.  8.  SeO^SSi 

Ia.  Ann.  733.  7  fk>.  701,  naked  fee  remains  In  conflscatee,  but  beyond 
hit  control:  Jenkins  ▼.  CoUard.  145  U.  a  556.  36  L.  815,  12  &  Ct 
871,  bnt  conflscatee's  warranty  estoiw  him  and  those  claiming  un- 
der hlnL 

War.— (Sale  under  confiscation  act  does  not  affect  mortgage  In- 
terests of  third  persons,  p.  856. 

Approved  In  Glenn  ▼.  Wlnstead*  116  N.  a  458,  21  8.  B.  SdS,  for- 
Mtnre  of  Illicit  distillery  does  not  affect  Innocent  mortgagee. 

Xortgagee  under  pact  de  non  allendo  may.  sue  mortgagor  r^ 
gaidless  of  prior  confiscation,  p.  856. 

War«->  Under  confiscation  act  confiscated  property  passes  to  heirs 
tfter  owner's  death,  p.  860. 

Approred  tn  Illinois  Gent.  R.  R.  ▼.  Bosworth,  183  U.  8.  102,  83 
U  594,  10  8.  Ct.  284,  pardon  of  confiscatee  revests  control  of  re- 
fluinder;  Jenkins  ▼.  Oollard,  145  U.  8.  558,  86  L.  816.  12  8.  Ot  872» 
but  conflscatee's  warranty  estops  him  and  those  claiming  under 
him;  United  States  ▼.  Dunnington,  146  U.  8.  348,  36  L.  1000,  13  8. 
Ot  82,  naked  fee  remains  In  confiscatee  out  beyond  his  control. 

124  U.  8.  360-364,  81  L.  475,  CHAPIN  r.  STRBBTBR. 

Vazatton.— Payment  of  part  of  taxes  by  partner  does  not  dis- 
charge liability  for  remainder,  p.  863. 

Approred  In  Blbblns  ▼.  Clark,  00  Iowa,  234,  57  N.  W.  885,  29 
L.  R.  A.  282,  and  a.,  tax  on  partnership  personalty  Is  Hen  on  la- 
dlTldual  partner's  after-acquired  realty. 

Taxation.—  Partner  In  possession  of  firm's  personal  property  must 
pay  taxes  thereon,  p.  862. 

124  U.  &  864-860,  81  L.  423,  IN  RB  SHBRMAN. 

ICandamus  will  not  issue  to  compel  Circuit  Court  to  set 
order  remanding  cause  to  8tate  court,  p.  369. 

Distinguished  In  8tate  t.  Toung,  81  Fla.  001,  84  Am.  St  Rep.  44» 
11  So.  67B,  19  U  R»  A.  688,  where  judge  b^ow  declined  to  hear 
cftiise  on  ground  of  disqualification. 

124   U.  8.  860-870,  81  L.  474,  UNION  MUT.  LIFE   IN8.  CO.  T. 
WATERS, 
Stipulation  as  to  disposition  of  cause  In  Supreme  Court  will  b* 
followed,  p.  860. 

Not  dtad* 

IM  17.  8.  870-874,  81  L.  440,  IN  RB  CRAFT. 

Oovrta.— Injunetion  restraining  party  from  suing  In  rsplsTln  te 
F^sderal  court  InTolves  no  Federal  question,  p.  874. 

Not  dted. 

LM  U.  8.  374-884,81  L.  466,  IRON.  ETC..  MIN.  CO.  t.  RBTNOI/D8. 
Mines.— Placer  claimant  has  no  rights  where  claim,  at  time  of 
application,  was  known  to  contain  lode  or  rein,  p.  381. 
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▲pprored  In  dlBsentlng  opinion  in  Iron  Sllyer  Oow  t.  Itlks,  ete^ 
Oo^  148  U.  8.  419.  423,  36  li.  209,  211,  12  S.  Ot  551,  562,  twt  III 
whether  knowledge  existed  at  time  of  implication;  Horsky  t.  Moran, 
21  Mont  849,  58  Pac.  1065^  arguendo.  See  note  in  58  Am.  BL  Be^ 
280. 

HiniOh— Applicant  may  hare  patent  covering  both  placer  and 
lode  claim  npon  paying  price  required,  p.  882. 

Distinguished  in  Noyes  ▼.  Mantle,  127  U.  fi.  862,  82  Lw  17a  S  & 
Ot.  1134,  where  lode  was  already  located. 

Mines.—  Where  claimant  does  not  also  apply  for  lode  patent,  ap- 
plication ia  deemed  disclaims  of  right  to  known  vein,  p.  883. 

ApproTed  tai  Noyes  ▼.  Mantle,  127  U.  8.  862,  82  L.  170,  8  8.  Gt. 
1134,  where  lode  was  already  located;  Iron  SilTer  Oo.  ▼•  Mike,  etc, 
Oo.,  143  U.  S.  402,  36  L.  208, 12  8.  Ot  545,  where  tunnel  under  placer 
ground  exposed  veins. 

nines.—  Placer  patent  gives  right  to  unknown  vein  or  lode,  p.  388. 

Approved  in  Sullivan  v.  Iron  Silver  Min.  Oo.,  148  IT.  8.  441,  86  U 
218,  12  8.  Ct  559,  fact  that  shafts  in  neighborhood  cut  hmiaontal 
vein  is  not  knowledge  of  its  presence;  dissenting  opinicm  in  Iron 
Silver  Co.  v.  Mike,  etc.,  Co.,  143  U.  S.  418,  86  L.  209,  12  S.  Ot  551, 
majority  holding  existence  of  tunnel  exposing  veins  notice  to  placer 
applicant 

Distinguished  in  Noyes  v.  Mantle,  127  U.  &  862,  82  L.  170,  8 
8.  Ct  1184,  where  lode  was  already  located. 

Xines.— Intent  to  acquire  title  to  lode  which  may  exist  Is  not 
equivalent  to  knowledge  of  existence,  p.  383. 

Approved  in  United  States  v.  Iron,  etc.,  Mbi.  Co^  128  U.  0.  680^ 
32  L.  574,  9  8.  Ct  198,  Migeon  T.  Montana,  etc.,  Ry.,  77  Fed.  266^ 
256,  44  U.  8.  App.  724,  and  Casey  v.  Thieviege,  19  Mont  347,  61  Am. 
St  Rep.  518,  48  Pac.  396,  '*  known  vein,"  as  used  in  R.  S.,  I  2888,  In- 
cludes only  veins  clearly  ascertained  and  of  real  value;  Sullivan  v. 
Iron  SUver  Min.  Co.,  143  U.  8.  438,  436,  86  U  216, 12  8.  Ct  566,  667, 
belief  based  on  results  of  sinking  shafts  in  vicinity  Is  not  knowl- 
edge; dissenting  opinion  tai  Iron  Silver  Co.  v.  Mike,  etc,  Go^  148 
U.  S.  427,  86  L.  212,  12  S.  Ct  554,  majority  imputing  knowledge 
from  existence  of  tunnel  exposing  veins;  Dahl  t.  Raunhelm,  182 
U.  8.  262,  38  L.  825,  10  8.  Ot  75,  arguendo. 

124  U.  S.  885-891,'  31  L.  424,  FLORBNCB  MIN.  00.  T.  BROWN. 

Contracts.—  Insolvency  of  one  party  does  not  discharge  other  If 
money  consideratimi  be  paid  or  tendered,  p*  389. 

Sales.— Vendee^s  insolvency  does  not  excuse  vendor  from  tm- 
dering  goods  if  he  intends  to  hold  vendee,  p.  889. 

Approved  in  Diem  v.  Koblita,  49  Ohio  St  56,  84  Am.  8t  Rep.  587, 
29  N.  E.  1128,  vendee's  Insolvency  is  good  defense  to  action  for 
failure  to  deliver. 
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AMlgnmsiit^— Order  to  pay  from  pardcular  fund  it  not  ^uS^- 
table  assignment  If  maker  reserres  any  control,  p.  80L 

Bank  ohe^  not  certifled,  does  not  transfer  money,  creates  no 
Hoi  and  is  not  eqnitable  assignment,  p.  800. 

Approred  in  O'Connor  ▼.  Mechanics'  Bank,  124  N.  Y.  882,  26  N. 
B.  817,  reaffirming  role;  Ballew  t.  United  States,  160  U.  S.  107,  40 
L.  888,  16  8.  Ct  267,  obtaining  money  from  pensioner  with  bank 
Cfedit  derived  from  pension  check  is  not  crime  against  pension  act; 
Fonrth  Street  Bank  t.  Tardley,  165  U.  S.  644,  41  L.  861, 17  S.  Ct  440. 
and  Cincinnati«  etc,  R.  R.  t.  Bank,  54  Ohio  St  68,  56  Am.  St  Rep. 
701,  42  N.  EL  701,  81  L.  R.  A.  665,  holder  of  unaccepted  check  can- 
not force  payment  from  bank;  Randolph  ▼.  Allen,  78  Fed.  42,  41 
U.  8.  App.  117,  draft  collection  credited  to  customer's  account  is 
not  trost  fund;  Reiff  ▼.  Mack,  160  Pa.  St  260,  28  Atl.  701,  proceeds 
of  pension  check  to  customer's  credit  are  not  attachable.  See  note 
tn  19  Am.  8t  Rep.  611. 

1S4  U.  8.  891-^08,  81  L.  475,  MARSHALL  ▼.  UNITED  STATES. 

Army  and  nary-— Section  1274,  R.  8.,  aRowing  retired  officers 
75  per  cent  pay  does  not  include  longoTlty  Increase,  p.  808. 

Not  dted. 

124  U.  8.  804-400,  81  L.  454,  BROOKS  ▼.  MISSOURI. 

Courts.—  Supreme  Court  cannot  review  State  decision  unless  Fed- 
eral right  was  specially  set  up,  p.  806. 

Approved  In  Schuyler  Nat  Bank  ▼.  BoUong,  150  U.  8.  88,  87  L. 
1000,  14  a  Ct  25,  Morrison  ▼.  Watson,  164  U.  6.  116,  88  L.  020;  14 
&  Ct  007,  and  Winona,  etc.,  Land  Co.  v.  Minnesota,  159  U.  S.  541, 
49  L.  2S8,  16  8.  Ct  88,  an  following  rule;  Apex  Transp.  Co.  ▼. 
Garbade,  82  Or.  502,  54  Pac.  868,  refusing  writ  of  error  to  Fed^ml 
Supreme  Court  where  no  Federal  question  was  raised  at  trial; 
Winona,  etc,  R.  R.  t.  Plalnview,  148  U.  S.  801,  86  L.  100,  12  S. 
Ot  687,  State  court's  failure  to  acquiesce  in  Circuit  Court's  decision 
not  constitute  Federal  question. 

Mere  objection  to  eyidence  as  **  Incompetent  and  irrele- 
Tant**  raises  no  Federal  question,  p.  806. 

Oonrti.—  Denial  of  motion  to  quash  indictment  as  infringing  State 
Ooostltution  iuTolTes  no  Federal  questl<m,  p.  806. 

OMirts«— Nor  does  instruction  that  jury  might  find  defendant 
gnUty  on  count  which  was  bad,  p.  806. 

Ortmlnal  law.— Sixth  amendment  does  not  guarantee  Jury  trial 
tn  State  court  p.  807. 

Approred  in  Iowa  Cent  Ry.  ▼.  Iowa,  160  U.  8.  804,  40  L.  460.  16 
8.  Ct  845,  refusal  of  Jury  trial  in  dvil  case,  though  clearly  er- 
roneous, is  not  unconstltutionaL 

Oonrts.—  Charge  as  to  law,  and  refusal  to  allow  counsel  to  read 
•pinions.  taiTolTe  no  Federal  question,  p.  806. 
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GoQLrts.— Refusal  to  admit  spectatoct,  as  allowed  1^  State  Coa- 
ititntion,  liiTolTes  no  Federal  qiie8tloii»  p.  886w 

Courta.— Nor  does  denial  of  motloD  for  new  trial  after  time  ex- 
pired, p.  d90. 

Courta.— Supreme  Oourt  will  not  reriew  State  decision  where 
Federal  question  was  not  necessarily  inrolved,  p.  400. 

124  U.  8.  400-^106,  81  L.  427,  WIDDICOBCBB  T.  GHILDEB& 

PabUe  lands.-- Person  acquiring  legal  title  In  bad  faitb  holds 
for  one  equitably  entitled,  p.  406. 

ApproTed  in  Godkln  ▼.  Gohn,  80  Fed.  465,  63  U.  S.  App.  la  and 
Hedrick  y.  Beeler,  110  Ho.  97,  19  S.  W.  403,  both  following  rule; 
Felix  T.  PatriclL,  145  U.  8.  327.  86  L.  725,  12  S.  Ct  865,  where  Con- 
gress confirmed  title  to  land  fraudulently  procured;  Hedrick  t. 
Atchison,  etc,  R.  R.,  167  U.  8.  679,  42  L.  322,  17  S.  Ct.  924,  affirming 
8.  C,  120  Mo.  539,  540,  25  8.  W.  766,  patentee,  with  knowledge  of 
alterations  in  record,  is  not  hona  fide  purchaser;  Hodge  ▼.  Palma, 
68  Fed.  63,  37  U.  8.  App.  61,  where  Junior  title  to  Louisiana  land 
dalm  obtained  United  States  certificate;  Garrard  ▼.  Silver  Peak 
Biines,  82  Fed.  586,  patent  valid  on  face  is  collaterally  assailable  if 
issued  without  authority;  Oregon,  etc.,  Nav.  Co.  ▼.  Hertzberg.  26  Or. 
220,  87  Pac.  1021,  patent  cannot  be  Impeached  by  subsequent  land 
department  correspondence. 

•  Publle  lands.— Relief  for  officer's  mistake  in  entering  claim  is 
afforded  by  H  2369.  2370,  2372.  R.  8.,  p.  404. 

IM  T7.  8.  406-429,  31  L.  497,  UNION  INS.  CO.  ▼.  SMITH. 

Brldenoe.— Witnesses  who  have  narigated  <m  Great  Lakes  for 
years  are  competent  as  experts,  p.  423. 

Approved  in  Stegner  t.  Blake,  36  Fed.  184,  expert  evldmce  is  ad- 
mitted more  freely  in  equity,  all  questions  being  for  court;  Pull- 
man Palace-Car  Co.  ▼.  Harkins,  55  Fed.  966,  17  U.  8.  App.  22,  ad- 
mitting expert  evidence  of  specially  dangerous  character  of  revolT- 
Ing  shafting;  Hutchins  v.  Ford,  82  Me.  878,  19  AtL  837.  experienced 
seaman  is  competent  expert  as  to  proper  measures  to  prevent 
stranding. 

IMstinguished  in  Atchison,  etc,  R.  R.  v.  Myers,  68  Fed.  707,  24 
U.  8.  App.  296,  expert  evidence  is  not  competent  to  show  mode  of 
coupling  cars  specially  dangerous. 

Ifivldeiioe.—  Expert  testimony,  as  to  prop^  navigation.  Is  admlS' 
slble  in  suit  against  Insurer,  p.  428. 

Xnsnranee^— Secondary  evidence  of  pnoi  of  loss  under  marine 
policy  is  admissible,  p.  423. 

Xridenee^—  Declarations  of  tug  captain  after  tug  disabled  are  In- 
admisslMe  wh»e  not  part  of  res  gestae,  p.  421. 

Approved  in  Louisville,  etc^  R.  R.  v.  Stewart,  66  Fed.  800,  9  U. 
8.  App.  564,  rejecting  enginen^s  dedaratloaa  as  to  engine  made 
after  accident. 


^ 
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MaL— IntrodnctioB  of  erldence  waives  obJectloD  to  denial  of 
non-sntt,  p.  424. 

Approved  in  Bogk  t.  Gaasert,  149  U.  S.  23,  87  L.  694,  18  8.  Ot 
740^  Atchison,  etc,  B.  R.  ▼.  Myers,  63  Fed.  796,  24  U.  S.  App.  296» 
Union  Oasualty,  etc  Oo.  t.  Schwerin,  80  Fed.  639,  42  U.  8.  App. 
S14,  and  Brown  ▼.  Southern  Pac  Co.,  7  Utah,  292,  26  Pac.  580,  all 
following  role;  Manufacturers'  Accld.,  etc.,  Co.  v.  Dorgan,  58  Fed. 
919.  16  U.  8.  App.  290,  22  L.  R.  A.  623,  where  motion  to  strike  out 
erldence  amounted  to  motion  to  non-suit;  Jefferson  ▼.  Burbans,  85 
Fed.  927,  declining  to  rerlew  denial  of  motion  to  dismiss  in  absence 
of  part  evidence. 

Denied  In  Carney  t.  Dimtway,  85  Or.  184,  57  Pac.  198,  under 
Oregon  practice. 

TriaL— General  exception  to  refusal  to  charge  series  to  bad  if 
one  of  aeries  to  objectionable,  p.  424. 

Approyed  in  Hudson  ▼.  Charleston,  etc.,  R.  R.,  55  Fed.  259,  where, 
though  so  inrited,  counsel  did  not  specially  ludlcate  any  of  twenty- 
nine  instructions  asked. 

IMstinguished  in  Thom  ▼.  Plttard,  62  Fed.  237,  8  U.  8.  App.  OOT, 
where  exception  was  treated  by.  neither  counsel  nor  Judge  as  single. 

Insurer  is  liable  for  loss  of  yessel  from  any  peril  of  lakes  not 
expressly  excluded,  p.  426. 

Approyed  in  Richelieu  Nay.  Co.  y.  Boston  Ins.  Co.,  186  U.  8.  428^ 
84  Lb  406,  10  8.  Ot  940,  exception  of  losses  resulting  from  unaea 
worthiness    to  warranty  against   unseaworthiness,  known   or   qb> 


Warranty  of  seaworthiness  to  complied  with  if 
aal  seaworthy  when  yoyage  commenced,  p.  427. 

XBaoranoe.— 8ubsequent  unseaworthiness  allowed  to  continue 
through  neglect;  discharges  from  Uability  for  resulting  loss,  p.  427. 

Insurer,  setting  up  master's  neglect  as  defense,  has  burden  o< 
pftwt  p.  ^B. 

Approyed  In  Richelieu  Nay.  Co.  y.  Boston  Ins.  Co.,  186  U.  8.  424, 
84  L.  404,  10  8.  Ct  968,  onus  shifts  where  ship  proceeded  in  f6g, 
against  law,  at  full  speed. 

124  U.  a  42»-488,  81  L.  490,  PORTER  y.  BEARD. 

f?natirmff.—  Payment,  under  protest,  must  haye  been  necessary  ta 
•Main  goods,  to  warrant  recoyery,  p.  481. 

Approyed  in  Barney  y.  Rlckard,  157  U.  8.  866,  89  L.  786,  15  & 
Ot.  M8^  under  act  of  1845,  protest  made  after  deposit  of  gross  esti- 
nsate  and  receipt  of  goods,  is  too  late;  Saltonstall  y.  Birtw^  68 
Fled.  974,  88  U.  8.  App.  62,  where  importer  pays  gross  estimates,  pro- 
test need  not  be  made  tUl  liquidation;  dissenting  opinion  in  Salton- 
•tan  y.  Blrtwell,  164  U.  8.  74,  41  L.  855,  17  S.  Ct  26,  majority  af- 
Arming  8.  C  supra;  Blrtwell  y.  Saltonntall,  68  Fed.  1009.  arguendo. 

Ptotlngutohed  tai  Erhardt  y.  Winter.  U2  Fed.  919,  under  facta. 


L 
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Ouitoaiuk-*  Statutory  proTlsions  miiBt  be  strlctlj.  foDowttd  l»  le- 
coT«p  avtln  paid  under  proteat,  p.  488. 

Fallowed  In  Haynes  t.  Brewster,  46  Fed.  474»  and  Blrtw^  ▼. 
Baltonstall,  68  Fed.  1004. 

Ouatoma.^  Uen  of  United  Statea  oo  Imported  gooda  la  eztln- 
folahed  t^  loss  of  poeaeaalon,  p.  482. 

124  V.  S.  484-486,  81  L.  494,  WORTHINGTON  T.  ABBOTIL 

Coatoma.— Nail-roda  are  dutiable  under  |  2504,  aa  **  rolled  Iron 
not  otherwise  provided  for,**  p.  435. 

Approved  In  United  Statea  ▼.  Field*  71  FM.  614,  84  U.  8.  App. 
462,  Toumay  yelyet  carpets  are  dutiable  aa  spedflcally  proTlded, 
not  aa  manufactures  of  wool;  Grace  t.  Collector  of  Customa,  79 
Fed.  819,  48  U.  8.  App.  288,  empty  pint  wine  bottlea,  known  aa 
"  bock  bottlea,"  are  not  dutiable  as  Tlala. 

Cnatoma.— Commercial  understanding  of  descriptions  of  artldea 
goTema,  p.  486. 

Approved  In  Bobertson  y.  Salomon,  180  U.  8.  415,  82  L.  906b  ^ 
8.  Ot  660,  following  rule;  Toplltz  y.  Hedden,  146  U.  8.  267,  86  U 
968,  18  8.  Ct  72,  admitting  evidence  of  non-existence  In  commerce 
of  term  ''bonnets  for  men;*'  Cadwalader  v.  Zeh,  161  U.  8.  176,  88 
L.  118,  14  8.  Ct  290,  commercial  meaning,  if  existing  at  time  of 
act* s  passage,  prevalla;  In  re  Claflin  Co.,  52  Fed.  128,  1  U.  8.  App. 
666v  hemstitched  cotton  handkerchiefs,  so  known  to  trade,  are  not 
hemmed  handkerchiefs;  Field  v.  United  States,  78  Fed.  809,  46  U. 
8.  App.  1,  classifying  muslin  with  embroidered  trimming,  known  to 
trade  aa  **  whlte-frllled  musUn." 

12M  U.  8.  487-144,  81  L.  492,  BBABD  v.  PORTER. 

Cuatoma.— Under  act  1874  government  cannot  reopea  aettlement 
•f  duties  after  year  has  elapsed,  p.  441. 

Ooatoma.—  Secretary  of  treasury  may  waive  def enae  of  voluntary 
payment  at  time  paym^it  la  made,  p.  448. 

Customa.— Plaintiir  suing  to  recover  excess  must  ahow  proteat, 
appeal  and  auit  within  time  prescribed,  p.  448. 

Not  cited. 

124  U.  8.  444-458,  81  L.  479,  WBSTBRN  UNION  TBU  CO.  v.  HAI^ 
Damagea.— Loss  of  profits  Is  element  of  damages  where  they 
would  have  reaulted  directly  from  performance,  p.  455. 

Approved  in  the  case  of  Postal  Telegraph  Cable  Co.  v.  Barwlae, 
U  Colo.  App.  862,  336,  53  Pac  263,  254,  damages  must  be  reason- 
able and  direct  result  of  delay  in  transmitting  message;  Illinois 
Cent.  R.  Co.  v.  Davidson,  76  Fed.  522,  46  U.  8.  App.  800,  arguendo. 

Distinguished  tai  Howard  v.  Stillwell,  etc.,  Mfg.  Co.,  139  U.  S. 
206,  85  L.  150,  11  a  Ct  506,  loss  of  anticipated  proflta  in  milling 
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grate  cannot  be  recorered  for  delay  In  proyiding  machinery; 
CAndnnatl  Gas  Oo.  ▼.  Western  Siemens  Ga,  152  U.  8.  206»  88  L. 
418»  14  S.  Ct  526,  where  plaintiff  failed  to  proye  that  he  cooM 
have  effected  sale;  Western  Union  Tel.  Co.  v.  Coggln,  68  Fed.  140, 
32  U.  A.  Ai^  245,  where  It  was  not  shown  that  recipient  wonld 
have  understood  message  and  acted  thereon. 

Damages.—  Difference  between  contract  and  market  price  at  time 
of  breach  of  contract  of  sale,  measures  damages,  p.  466. 

Damages  beyond  that  amount  are  recoyerable  only  when  special 
circumstances  are  contemplated  by  parties,  p.  456. 

Approved  In  Wilcox  y.  Richmond,  etc,  R.  Co.,  52  Fed.  266,  8  U. 
8.  App.  118,  17  L.  R.  A.  806,  damages  for  delay  of  special  train  do 
not  Include  mental  suffering;  Lynch  y.  Wright,  04  Fed.  704,  dam- 
ages for  breach  of  contract  to  sell  Include  loss  on  proposed  resale 
only  when  defendant  Is  aware  of  latter;  Slaughter  y.  Denmead,  88 
Va.  1022,  14  S.  B.  834,  refusing  market  value  of  wood,  which  rail- 
road neglected  to  ship  and  freshet  washed  away.  See  note  In  10 
Am.  St  Rep.  779. 

Telegraph  company  having  notice  of  necessity  for  prompt  deliv- 
ery to  liable  for  loss  resulting  from  failure,  p.  457. 

Approved  In  Primrose  v.  Western  Union  Telegraph,  154  U.  S.  20, 
88  L.  894,  14  &  Ct.  1106,  Western  Union  Tel.  Co.  v.  Way,  83  Ala. 
56S,  4  So.  864,  Cannon  v.  Telegraph  Co.,  100  N.  C.  807,  6  Am.  St 
Rep.  586,  6  S.  B.  784,  and  Western  Union  TeL  Co.  v.  Wilson,  32 
Fla.  588.  87  Am.  St  Rep.  180,  14  So.  8,  22  L.  R.  A.  487,  where  mes- 
sage Is  In  cipher  or  otherwise  unintelligible,  nominal  damages  only 
llo;  The  Caledonia,  43  Fed.  686,  shipowner,  knowing  cattle  carried 
art  to  be  sold  at  earliest  moment.  Is  liable  for  delay  due  to  unsea- 
worthiness; Blerhaus  v.  Western  Union  Tel.  Co.,  8  Ind.  App.  251, 
84  N.  B.  688,  when  message  shows  that  It  relates  to  legal  transac- 
tion of  value  actual  damages  are  recoverable;  Western  Union  TeL 
Co.  v.  Henley*  —  Ind.  App.  — ,  64  N.  B.  779,  message  notifying 
recipient  of  sender's  proposed  arrival  does  not  disclose  necessity  of 
Immediate  transmission;  Maryland  Ice  Co.  v.  Arctic  Ice-Mach.  Co., 
79  Md.  107,  29  Ati.  71,  allowing  actual  rental  value  to  purchase 
of  Ice  machine  for  delay  in  delivery  during  Ice  famine;  Melson  v. 
Western  Union  Tel.  Co.,  72  Mo.  App.  115,  allowing  cost  only  where 
telegram  does  not  disclose  nature  of  business  concerned;  Hughes  v. 
Western  Union  TeL  Co.,  79  Mo.  App.  138,  statute  giving  recipient 
action  does  not  alter  rule  as  to  measure  of  damages;  Hughes  v. 
Telegraph  Co.,  114  N.  C.  75,  41  Am.  St  Rep.  783,  19  S.  B.  100,  al- 
lowing cost  only  of  erroneous  telegram  which  caused  sale  at  market 
price,  though  market  afterwards  advanced. 

Telegraphs.—  Measure  of  damages  for  non-delivery  of  message  di- 
recting sale  or  purchase  of  stocks,  stated,  p.  457. 
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Ai>pTOTed  In  Peartall  t.  Western  Union  TeL  Co.,  124  M.  T.  267, 

21  Am.  St.  Rep.  666,  26  N.  E.  536,  where  direction  to  pnrcbase  was 
distinct  and  telegram  misdirected. 

Distlngnished  in  Tyler  v.  Western  Union  TeL  Oo.,  M  Fed.  686; 
Connell  v.  Western  Uni<m  Teh  Co.,  116  Mo.  48,  38  Am.  St  Rep.  584, 

22  S.  W.  349,  20  L.  R.  A.  177,  and  Newman  y.  Western  Union  TeL 
Oo.,  64  Mo.  App.  446,  sender  of  telegram  cannot  recover  for  mmtal 
snffering  caused  by.  delay. 

Telegraphs.—  Where  no  actual  damage  is  shown,  only  eost  of  de- 
layed message  is  recoverable,  p.  458. 

Approved  in  Wheelwright  ▼.  Walsh,  44  Fed.  881,  where  delay  of 
shipment  necessitated  purchase  of  other  lumber  at  higher  price 
which  did  not  fall  again;  Gahn  t.  Western  Union  T^  Co.,  48  Fed. 
813,  814,  2  U.  8.  App.  24,  affirming  S.  C,  46  Fed.  42,  where  plaintiff 
wired  broker  to  go  short  of  market;  Western  Union  T^  Ca  ▼• 
Fellner,  58  Ark.  32,  41  Am.  St  Rep.  88,  22  S.  W.  917,  where  no 
purchase  was  subsequently  made;  Brewster  t.  Western  Uni<Mi  TeL 
Co.,  65  Ark.  540,  543,  47  S.  W.  561,  562,  where  proof  failed  to  show 
existence  of  cattle  of  required  grade  ordered;  Telegraph  Co.  ▼. 
Crall,  89  Kan.  581,  18  Pac.  720,  damages  for  failure  to  run  hOTse 
owing  to  inaccurate  message  are  too  remote;  Smitha  y.  Gentry,  — 
Ky.  —,  45  S.  W.  516,  42  L.  R.  A.  304,  where  (me  intercepting  tele- 
phone message  made  arrest  and  secured  reward,  intended  recipient 
of  message  cannot  recover;  Primrose  y.  Western  Unimi  TeL  Co., 
154  U.  S.  16,  38  L.  890,  14  S.  Ct  llOl,  arguendo. 

Distinguished  In  Garrett  v.  Western  Union  TeL  Co.,  88  Iowa, 
264,  49  N.  W.  90.  damages  are  not  speculative  where  sender  of 
message  acts  upon  absence  of  reply  to  his  loss. 

Telegrai>h  company  is  liable  for  actual  loss  resulting  from  er- 
roneous transmission,  p.  458. 

Approved  in  Pegram  v.  Telegraph  Co.,  100  N.  C.  36,  6  Am.  St. 
Rep.  rf64,  6  S.  E.  773,  telegraph  company  is  liable  to  sender  for  his 
own,  but  not  receiver's,  damages;  Brown  v.  Telegraph  Co.,  Ill 
N.  O  191,  82  Am.  St  Rep.  796,  16  S.  B.  180,  degree  of  negligence 
does  not  alter  rule. 

124  U.  S.  459-464,  81  L.  514,  KING  BRIDGE  CO.  v.  OTOE  COUNTY. 
Zdmltations.— Nebraska   statute    against   registered    county    de- 
mand runs  from  collection,  or  reasonable  time  for  collection,  of 
funds,  p.  464. 

Approved  In  New  Orleans  v.  Warner.  175  U.  S.  128,  20  S.  Ot  48, 
dty  cannot  plead  limitation  tc  action  for  fund  to  be  raised  by 
drainage  assessment;  Robertson  v.  Blaine  County,  90  Fed.  72,  61 
U.  S.  App.  258,  where  county  obligation  was  payable  out  of  special 
fund;  City  of  New  Orleans  v.  Fisher.  91  Fed.  584,  63  U.  S.  App. 
474,  city  cannot  plead  limitation  to  action  by  school  board  for 
taxes:  Forbes  v.  Grand  County,  28  Colo.  349,  47  Pac.  390.  where 
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warrants  w€ra  payabla  out  of  monoTS  in  treasnry  unappropriated; 
Oaaqoet  v.  Directors  of  City  Schools,  46  La.  Ann.  848,  12  So.  507, 
where  certificates  were  payable  only  out  of  epedal  fond;  RoQlna  ▼. 
Chaffee  Connty,  84  Fed.  92,  arguendo. 

124  U.  &  465-483,  81  L.  50a  SMITH  ▼.  ALABAMA. 

Oommeroe  power  Is  paramount  to  all  legislatiye  power  reserred 
t^  States,  p.  478. 

Approred  In  People  ▼.  Rock  Island*  etc,  Ry^  71  Fed.  755,  man- 
damns  to  compel  Interstate  railroad  to  mn  trains  under  State  law 
presents  Federal  question;  Oatton  ▼.  Chicago,  etc,  Ry.,  95  Iowa, 
129,  68  N.  W.  595,  28  U  R.  A.  562,  State  cannot  legislate  against 
oTsrcharges  on  interstate  freight;  Coxe  t.  State»  144  N.  Y.  406^  89 
N.  S.  408,  annulling  authority  to  drain  land,  so  far  as  Its  granted 
dominion  oyer  waters  designated. 

Oommeroe  regulation  may  be  abstention  from  poslttve  rule;  It  Is 
not  necessarily  dormant  If  not  affirmatively  exercised,  p.  478. 

Oommeroe.—  State  law,  conflictiDg  with  express  commerce  regula- 
tion, or  one  Implied  from  non-action.  Is  Told,  p.  478. 

Approred  in  Bagg  t.  Railroad,  109  N.  C.  281,  26  Am.  St.  Rep.  5T1« 
14  S.  BL  80.  14  L.  R.  A.  597,  upholding  law  fining  railroads  for  delay 
In  shipping;  Gult  etc.,  Ry.  t.  Eddins,  7  Tex.  Civ.  App.  126,  26 
8.  W.  165,  carrier  is  liable  for  extra-^tate  shipment  of  horses  lost 
en  route;  dissenting  opinion  in  Norfolk,  etc,  R.  R.  t.  Common- 
wealth, 88  Vs.  Ill,  18  8.  B.  845,  18  L.  R.  A.  118,  and  n.,  majority 
annulling  law  against  Sunday  freight  trains.  See  note  In  29  Am. 
St  Rep.  714. 

ComsMTce.^  State  law  may  not  tax  or  license  foreign  or  taitsr- 
state  commerce,  p.  474. 

Onmmsroe.— State  law  not  directed  against,  but  only  Indirectly 
eoQCsmlng  commerce.  Is  obligatory  upon  resld«its  engaged  thereUi, 
ii475. 

Approved  In  NashTlUe,  etc,  Ry.  t.  Alabama,  128  U.  S.  96,  82  L. 
<68,  9  8.  Ct  28,  and  Louisrllle,  etc.  By.  t.  Baldwin,  86  Ala.  622, 
628.  5  So.  812,  814,  7  L.  R.  A.  269,  271,  upholding  law  requiring 
nllroad  employees  to  haye  eyes  examined;  Plumley  t.  MassaehQ- 
sects.  156  U.  &  472,  89  L.  227,  15  S.  Ct  158,  and  Waterbury  ▼.  New- 
ton, 00  N.  J.  L.  589,  14  Aa  607,  upholding  law  forbidding  sale  of 
eosnterfMt  butter;  Pittsburg,  etc.  Coal  Co.  y.  Louisiana,  156  U.  8. 
I06»  89  L.  548,  15  8.  Ct  468,  upholding  law  requiring  coal  for  sale 
la  barges  to  be  inspected  and  gauged;  Western  Union  TeL  Co.  y. 
James,  162  U.  &  656,  40  L.  1107,  16  8.  Ct  966,  upholding  law  re- 
qslrlBg  diligence  of  telegraph  companies;  Bennington  y.  Georgia, 
16S  U.  &  815,  41  U  178,  16  8.  Ct  1092,  and  State  y.  Railway,  119 
N.  C.  820,  56  Am.  St  Rep.  600,  25  8.  B.  862,  upholding  law  against 
Sonday.  freight  trains;  New  York,  etc,  R.  R.  y.  New  York,  165  U.  8. 
68U  41  L.  864,  17  &  Ct  419,  upholding  law  regulating  heating  of 
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passenger  cars;  61ads<m  ▼.  Mlnnesots,  166  U.  a.  430,  41  L.  1066^  17 
S.  Ct  628,  and  Illinois  Gent  B.  B.  t.  Peoiae»  143  IIL  466,  467,  88 
N.  B.  179,  19  L.  R.  A.  126,  127,  all  upholding  law  requiring  trains 
to  stop  at  county  seats;  Richmond,  etc.,  R.  R.  y.  Patt^son  Tobacco 
Co.,  169  U.  8.  816,  42  U  761,  18  8.  Ct  337,  affirming  a  CL,  92  Ta. 
677,  24  8.  B.  268,  41  L.  R.  A.  514,  upholding  law  making  shipper 
liable  for  loss  of  goods  in  absence  of  written  walrer;  Anderson  ▼. 
United  States,  171  U.  8.  616,  618,  19  8.  Ct  54,  55,  upholding  rule 
of  live-stock  exchange  against  dealing  with  outsiders;  Michigan  TeL 
Co.  T.  City  of  Charlotte,  93  Fed.  14,  States  may  impose  <m  tde- 
phone  companies  regulations  designed  for  public  safety;  Gunn  t. 
White  Sewing,  etc.,  Co.,  57  Ark.  42,  20  8.  W.  594,  18  L.  R.  A.  209, 
bond  to  secure  sale  Is  part  of  interstate  commerce  and  beyond  con- 
trol of  State  law;  Osborne  ▼.  State,  38  Fla.  200,  39  Am.  8t  Rep.  126, 
14  So.  600,  25  L.  R.  A.  132,  upholding  law  requiring  graduated  license 
tax  from  express  companies;  Illinois  Cent  R.  R«  v.  People,  148  DL 
454,  33  N.  B.  178,  19  L.  R.  A.  126,  upholding  law  requiring  trains  to 
stop  at  county  seats;  Zigler  v.  Menges,  121  Ind.  103,  16  Am.  St.  Rep. 
360,  22  N.  B.  784,  police  power  permits  drainage  of  wet  lands  detri- 
mental to  health;  Jamieson  v.  Indiana,  etc.,  Oil  Co.,  128  Ind.  582, 
28  N.  B.  85,  12  L.  R.  A.  661,  and  Benedict  ▼.  Columbus  Construction 
Co.,  49  N.  J.  Eq.  40,  23  AtL  491,  both  upholding  State  law  regulat- 
ing natural  gas;  State  ▼.  Indiana,  etc.,  R.  R.,  133  Ind.  85,  82  N.  B. 
822,  18  L.  R.  A.  508,  upholding  law  requiring  posted  notice  concern- 
ing arrival  of  trains;  State  v.  Fulker,  43  Kan.  247,  22  Pac.  lOM, 
7  L.  R.  A.  187,  and  n.,  holding  imported  liquors  in  original  pack- 
ages subject  to  local  laws;  Burrows  v.  Delta  Transp.  Co.,  106  Mich. 
505,  596,  64  N.  W.  505,  29  L.  R.  A.  472,  473,  upholding  law  requir- 
ing fire-screens  on  steam  vessels;  Gulf,  etc.,  Ry.  v.  Dwyer,  76  Tex. 
580,  16  Am.  St  Rep.  929,  12  6.  W.  1002,  7  L.  R.  A.  470,  police  power 
of  States  extends  to  laws  affecting  interstate  commerce  if  not  regu- 
lating same;  dissenting  opinion  in  People  v.  Hawkins,  167  N.  T. 
22,  51  N.  B.  2G4,  42  L.  R.  A.  499,  majority  annulling  law  requiring 
label  **  convict-made  "  on  prison  goods. 

Distinguished  in  McCall  v.  CaUfomia,  186  U.  8.  Ill,  84  L.  398, 
10  8.  Ct.  883,  California  law  imposing  license  on  ticket  agent  for 
eastern  road  is  invalid;  Illinois  Cent  It  R  v.  Illinois,  163  U.  8.  154, 
41  L.  Ill,  16  8.  Ct  1101,  annulling  law  requiring  trains  to  stop  nt 
county  seats  necessitating  deviation  of  three  miles;  State  v.  Indiana, 
etc.,  Min.  Co.,  120  Ind.  580,  22  N.  B.  779,  6  L.  R.  A.  688,  and  n.,  an- 
nulling act  forbidding  exportation  of  natural  gas;  Gatton  v.  Chicago^ 
etc.,  Ry.,  95  Iowa,  132,  63  N.  W.  596,  28  L.  R.  A.  563,  State  cannot 
legislate  against  overcharges  on  Interstate  shipments. 

Common  law.—  There  Is  no  common  law  of  United  States,  p.  478. 

Approved  in  United  States  v.  Wong  Kim  Ark,  169  U.  8.  665,  42 
L.  898,  18  8.  Ct  459,  reaffirming  rule;  Chicago,  etc,  Ry.  v.  Solan, 
169  U.  8.  137,  42  L.  692,  18  S.  Ct  290,  State  statutes  are  part  of 
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law  to  be  applied  with  common  law;  Newport  Newa,  etc.,  Co.  ▼. 
Howe,  02  Fed.  deo,  6  U.  8.  App.  172,  State  decision  that  brakeman 
and  engineer  are  not  fellow  servants  does  not  bind  Federal  court: 
Phlppa  ▼.  Harding,  70  Fed.  475,  84  U.  S.  App.  14^  80  L.  R.  A.  518, 
Federal  comrts  treat  accommodation  indorser  as  Joint  maker,  re> 
gardlees  of  State  decisions;  Gatton  y.  Obicago,  etc.,  Bj^  95  Iowa, 
140,  68  N.  W.  696,  28  L.  R.  A*  666,  common  law,  as  sncb,  is  not 
part  of  national  jurisprudence;  Bnrrows  y.  Delta  Transp.  Oo.,  106 
Mich.  604.  64  N.  W.  606,  29  L.  R.  A.  472,  statutes  are.  equally  witb 
common  law,  part  of  State's  law;  Dean,  Petitioner,  88  Me.  496,  22 
AtL  887,  18  L.  R.  A.  281,  arguendo. 

Courts.^  Federal  courts  determine  State  common  law  largely  for 
themselTee;  e.  g.,  as  to  bills  and  notes,  p.  478. 

Approved  in  Liverpool  Steam  Co.  v.  Phenlx  Ins.  Co.,  129  U.  S. 
448,  82  li.  798,  9  S.  Ct  472,  Federal  courts  are  not  bound  by  State 
dedsiona  as  to  stipulation  exempting  carrier  from  liability;  Gatton 
y.  Chicago,  etc.,  Ry..  96  Iowa,  138,  63  N.  W.  698,  28  L.  R.  A.  666, 
common  law,  as  such,  is  not  part  of  national  jurisprudence. 

Common  law.^  To  what  extent  there  Is  a  national  common  law, 
resting  on  Supreme  Court  decisions,  explained,  p.  479. 

Approved  tai  United  States  v.  Wong  Kim  Ark,  169  U.  &  664,  42 
L.  898,  18  S.  Ct.  459,  Constitution  Is  interpreted  in  light  of  common 
law;  Murray  v.  Chicago,  etc.,  Ry.,  G2  Fed.  32,  common  law  governs 
on  question  of  unreasonable  rates  prior  to  interstate  commerce  law; 
Hartford  Fire  Ins.  Co.  v.  Chicago,  etc.,  Ry.,  70  Fed.  203,  86  U.  8. 
App.  162,  80  L.  R.  k,  198,  public  policy  is  determined  by  Constitu- 
tion, laws  and  decisions  in  general. 

Oommeroe.— Alabama  may  prescribe  qualifications  of  locomotlye 
engineers,  although  engaged  in  interstate  commerce,  p.  479. 

Approved  in  Nashville,  etc.,  Ry.  v.  Alabama,  128  U.  S.  100,  82 
L.  864,  0  8.  Ct  29,  upholding  law  requiring  railroad  employees  to 
have  eyes  examined;  Leisy  v.  Hardin,  186  U.  S.  121,  84  L.  186»  10 
8.  Ct.  688  (see  dissenting  opinion  in  136  T7.  S.  163,  34  L.  14a  10  8. 
Ot  700),  annulling  liquor  prohibition  law  as  to  sales  In  imported 
packages;  Western  Union  TeL  Co.  v.  James,  162  U.  8.  660,  40  U 
UOa  16  8.  Ct  968,  and  Western  Union  Tel.  Co.  v.  Tyler,  90  Ta.  301, 
808,  44  Am.  8t  Rep.  913,  916,  18  S.  B.  281,  282,  both  upholding 
law  fining  telegraph  companies  for  delay  In  delivering  messages; 
Bennington  v.  Georgia.  163  U.  S.  317,  41  L.  178,  16  S.  Ct  1003,  up- 
holding law  against  Sunday  freight  trains;  Missouri,  etc.,  Ry^  v. 
Haber.  169  U.  8.  688,  42  L.  886,  18  S.  Ct  496  (see  dissenting  opinion 
In  169  U.  &  642,  42  L.  888,  18  S.  Ct  499),  upholding  law  excluding 
cttttle  liable  to  impart  Texas  fever;  Bagg  v.  Railroad,  109  N.  C. 
289.  26  Am.  St  Rep.  677,  14  8.  B.  82.  14  L.  R.  A.  699,  upholding  law 
fining  railroads  for  delay  in  shipping;  State  v.  Heinemann,  80  Wis. 
257.  27  Am.  8t  Rep.  36,  49  N.  W.  818,  upholding  pharmacy  licenae 
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Distiiiguislied  in  McGall  y.  CaUfornia,  186U.  &118,ML.8M,ld 
■w  Ot  884,  aamdUBf  California  law  imposing  llcouie  on  ti<^et  agent 
fisr  eastern  road. 

Ooxnmeroo.—  Alabama  loeMnotivs  engineer  license  law  is  not  Told, 
though  engineers  engaged  in  interstate  dnty,  p.  480. 

AiH[>roTed  in  (^cago,  etc.  By.  t.  Solan,  169  U.  8.  188»  42  U  692, 

18  S.  Ct  291,  and  Feirce  ▼.  Tan  Dusen,  78  Fed.  699,  47  U.  a  App. 
839,  both  upholding  laws  forbidding  contracts  limiting  railroads' 
Uabiltly  to  employees;  Lake  Shore,  etc^  By.  ▼.  Ohio,  178  U.  S.  298, 

19  S.  Ot.  470,  upholding  law  requiring  trains  to  stop  at  towns  of 
8,000;  Louisville,  etc^  By.  ▼.  Baldwin,  86  Ala.  623,  6  So.  314,  7  L.  R. 
A.  269,  upholding  law  requiring  railroad  employees  to  have  eyes 
examined;  Jamieson  v.  Indiana,  etc^  Oil  Co.,  128  Ind.  580,  28  N.  £. 
84,  12  L.  B.  A.  660,  upholding  State  law  regulating  natural  gas; 
State  V.  Webster,  150  Ind.  618,  50  N.  B.  754,  41  L.  B.  A.  217,  up- 
holding medical  license  law;  Crutcher  v.  Ck>mmonwealth,  89  Ky. 
8»  12  S.  W.  141,  upholding  law  licensing  agents  of  foreign  express 
companies;  State  t.  Forcier,  65  N.  H.  42,  17  Atl.  577,  and  State  v. 
Heinemann,  80  Wis.  258,  27  Am.  St  Bep.  86,  49  N.  W.  819,  both 
upholding  pharmacy  license  law;  People  v.  Wemple,  131  N.  Y.  71. 
27  Am.  St  Rep.  546,  29  N.  E.  1008,  property  of  foreign  corporation 
engaged  in  interstate  commerce  is  taxable  like  that  of  domestic 
corporation;  dissenting  opinion  in  Bowman  v.  Chicago,  etc.,  By^ 
125  U.  S.  528,  31  L.  720,  8  S.  Ct  714.  majority  annulling  law  against 
importing  liquor.    See  note  in  27  Am.  St  Bep.  567. 

Biiscellaneous.—  Mlsclted  in  dissenting  opinion  in  Hutton  ▼•  Webb, 
124  N.  C.  753,  88  S.  B.  170. 

124  U.  S.  483-489,  81  L.  516,  UNITED  STATES  T.  HESS. 
Indictment—  What  it  should  contain,  stated,  p.  486. 

Approved  hi  Pettibone  ▼.  United  States,  148  U.  S.  202,  37  L.  422, 
13  S.  Ct  545,  unlawful  combination  and  overt  act  must  be  charged 
in  conspiracy  to  obstruct  Justice;  Ledbetter  v.  United  States,  170 
U.  S.  610,  42  L.  1163,  18  S.  Ct  775,  sustaining  indictment  charging 
liquor  rectifying  without  license,  in  words  of  statute;  Keck  v.  United 
States,  172  U.  S.  437.  19  S.  Ot  255,  charge  of  importation  contrary 
to  law  is  insufficient;  United  States  v.  Kelsey,  42  Fed.  890.  acts 
constituting  suppression  of  return  of  ballots  must  be  specified; 
United  States  v.  Smith,  45  Fed.  563,  564,  intent  to  use  malls  to  do- 
fraud  is  essential  averment  under  B.  S.,  %  5480;  United  States  v. 
Dwyer,  56  Fed.  468,  charge  under  Texas  election  law  1892,  that 
single  Judge  of  election  prepared  ballots;  In  re  Benson,  58  Fod. 
971,  general  language  of  B.  S.,  §  5440,  is  insufficient  charge  of 
conspiracy;  United  States  v.  Beatty,  60  Fed.  741,  743,  charge  of 
false  pretenses,  not  accompanied  by  scheme  to  obtain  money,  is 
bad;  United  States  ▼.  Kessel,  62  Fed.  61,  averment  of  transmitting 
to  pension  commissioner  altered  surgeon's  certiftcate,  without  stat- 
ing intent  is  bad;  United  States  ▼.  Harris,  68  Fed.  347,  and  United 
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States  T.  Long,  68  Fed.  M9,  ayerment  nnder  B.  8.,  |  6480,  must 
allege  Intention  to  accomplish  fraud  designed  through  mails;  In  re 
Huntington,  68  Fed.  888,  averment  ot  issue  of  pass  Is  Insufficient 
to  show  preference  in  transportation;  United  States  y.  Benson,  70 
Fed.  506^  44  U.  8.  App.  219,  indictment  for  conspiracy  to  defraud 
United  States  need  not  show  that  act  averred  was  effective;  United 
States  y.  Brazeau,  78  Fed.  465,  every  essential  element  of  crime 
charged  must  be  averred;  Dow  v.  United  States,  82  Fed.  900,  49 
U.  S.  App.  617,  description  of  checks  and  reason  of  valuelessness 
must  appear  in  charge  of  making  false  entry  in  bank-book;  Peters 
V.  United  States,  94  Fed.  181.  test  is  whether  every  element  of  of- 
fense is  charged;  United  States  v.  Tubbs,  94  Fed.  858,  where  in- 
dictment charges  mailing  of  letter  regarding  abortion,  it  must  be 
Identified;  State  v.  Smith,  119  Mo.  446,  24  S.  W.  1002,  degree  of 
robbery  attempted  must  appear;  People  v.  Albow,  140  N.  T.  134,  35 
N.  B.  439,  where  counterfeit  money  was  described  as  "green 
goods; "  Knight  v.  State,  54  Ohio  St  875,  48  N.  E.  996,  venue  must 
be  laid;  United  States  v.  Clark,  46  Fed.  638,  arguendo. 

Distinguished  in  Evans  v.  United  States,  153  U.  S.  587,  38  L.  832, 
14  S.  Ct  986  (see  dissenting  opinion  in  153  U.  S.  598,  88  U  8SG,  14 
8.  Ct  941),  confining  rule  to  reasonable  limits. 

Post-ofiice.— Necessary  averments  in  Indictment  for  defrauding 
through  the  mails,  stated,  p.  486. 

Viost^ofiDLos.— Indictment  for  defrauding  through  the  mails,  al- 
leging no  particulars.  Is  defective,  p.  486. 

Approved  hi  In  re  Benson,  58  Fed.  972,  general  language  of  R.  8., 
I  5440,  Is  Insufficient  charge  of  conspiracy. 

XndietflMnt.—  Object  of,  stated;  facts  should  l>e  alleged,  not  con- 
clusions ef  law,  p.  487. 

Approved  in  BUts  v.  United  States.  158  U.  8.  815,  88  L.  728»  14 
S.  Ct  927,  Federal  indictment  for  voting  as  another  is  insufficient 
unless  it  allege  vote  for  Federal  candidate;  United  States  v.  Wallace, 
40  Fed.  146,  omission  of  name  of  government  <^cer  to  whom  false 
sccoont  is  presented,  is  fatal;  United  States  v.  Potter,  56  Fed.  103, 
charge  d  false  entry  In  bank  report  is  insufficient  without  averment 
«r  cashier^s  voification. 

Ihdictment  in  terms  of  statute,  where  merely  generic,  is  bad, 
p.  487. 

Approved  in  United  States  v.  Wardell,  49  Fed.  915,  indictment  for 
Interfering  with  deputy  marshal  at  election;  United  States  v.  Pat- 
terson, 55  Fed.  688,  639,  applying  rule  to  indictment  for  illegal  com- 
bination in  restraint  of  trade:  United  States  v.  Kessel,  62  Fed.  61, 
averment  of  transmitting  to  pension  commissioner  altered  surgeon's 
certificate,  without  stating  intent,  is  bad;  Arrington  v.  Common- 
wealth, 87  Ya.  99,  12  8.  B.  225.  10  L.  R.  A.  245,  indictment  for  sell- 
tag  Uqoer  most  state  place  quantity,  etc. 
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IbidlotOMiit  Insufficieiitly  describing  crime  Is  not  aided  1^ 
diet,  V.  48a 

Approved  in  dlseentlng  opinion  in  Friedenst^n  t.  United  8tetea» 
125  U.  8.  286,  81  L.  741,  8  8.  Ot  844,  majesty  holding  fennre  t» 
demur  to  suit  to  forfeit  diamonds  walTOS  defects  in  informatioiL 

124  U.  8.  489^93,  81  L.  495,  BROWN  T.  HCGONNBLI4. 

AppeaL— Acceptance  of  security  and  signing  of  dtation,  where 
necessary*  are.  In  legal  effect,  allowance  of  appeal,  p.  490. 

Approved  in  Stewart  ▼.  Masterson,  124  U.  8.  494,  81  L.  607,  8  8. 
Ot  562,  requiring  new  bond,  where,  before  citation  was  signed. 
former  bond  became  inoperatiye. 

Api>eal.— Citation  on  appeal  from  territorial,  as  well  as  Olrcuit 
Court,  may  be  signed  either  there  or  by  Supreme  Court  judge,  p.  491. 

Ai>peal  in  proper  case  being  matter  of  right,  allowance  consists 
mer^y  in  doing  things  necessary  to  that  end,  p.  490. 

Appeal  requires  only  that  appellant  properly  cite  his  adversary 
and  properly  docket  cause,  p.  491. 

Ai>peal  before  end  of  term  requires  no  citation;  otherwise.  If  se- 
curity not  given  till  after,  except  case  be  docketed,  p.  491. 

Approved  in  Richardson  v.  Green,  180  U.  &  114,  82  L.  876,  9  8. 
Ct  446,  where  appeal  bond  not  accepted  in  open  court  or  at  decree 
term;  Central  Trust  Co.  v.  Continental  Trust  Co.,  86  Fed.  62^ 
where  appeal  was  perfected  in  open  court  during  term  of  decree. 

Appeal,  after  term,  requires  citation,  which  is  allowance  of  ap- 
peal; service  and  docketing  then  complete  appeal,  p.  491. 

AppeaL— Security  is  not  Jurisdictional  on  appeal  after  term;  if 
cause  docketed,  it  may  be  supplied  in  Supreme  Court,  p.  492. 

Approved  in  McClellan  v.  Pyeatt,  49  Fed.  260,  261,  4  IT.  8.  App. 
96;  approval  of  supersedeas  bond  before  issue  of  writ  of  oror  to 
immaterial  irregularity;  United  States  Trust  Co.  v.  Western  Con- 
tract Co.,  81  Fed.  471,  64  IT.  8.  App.  101,  where  citations  were 
waived  on  four  appeals,  all  parties  were  held  parties  to  all  appeals. 

Distinguished  in  VaiU  v.  Town  Council,  18  R.  L  410,  28  AtL  846. 
mder  local  statute. 

124  U.  8.  498-494,  81  L.  607,  STBWART  v.  BiASTERSON. 

▲ppeaL— Citation  after  first  appeal,  inoperative  for  failuie  te 
docket,  is  second  appeal  requiring  new  bond,  p.  494. 

Not  dted. 

124  U.  8.  496-506,  81  L.  484,  BRAZBB  v.  SCHOFIEI/D. 

PabUo  lands.— Under  Oregon  donation  acta  widow  or  heirs  of 
settler,  dying  after  four  years'  work,  could  prove  up,  pp.  499-602. 

Approved  in  Hershberger  v.  Blewett,  56  Fed.  179,  lands  patented 
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QAder  smld  tct  tp  bein  ot  decedent  are  not  snbject  to  ftdmlnle- 
tratlon. 

Estoppel.—  Ono  claiming  tbrongh  heirs  of  deceased  Oregon  dona- 
tion claimant  Is  estopped  to  question  their  title,  p.  50B. 

Approved  in  Babcock  y.  Olarkson,  68  Fed.  606,  21  U.  B.  App.  448, 
assignor  of  patent  cannot  assail  its  yalidlty  when  sued  for  in- 
fringement. 

Public  lands.-*  Partition  between  claimant's  widow  and  heirs,, 
concurred  in  by  snrreyor-general,  cannot  be  objected  to  by  others, 
p.  608. 

Infant's  aeqnlescenoey  eleven  years  after  majority,  and  retention 
of  purchase  price,  confirms  guardian's  sale,  p.  604. 

Approved  in  Klngsley  v.  Jordan,  86  Me.  141,  26  Atl.  1001,  where 
adult  heirs  of  minor  acquiesced  during  two  and  one-half  years; 
Tracy  v.  Roberts,  88  Me.  817,  61  Am.  St  Rep.  899,  84  AtL  71,  where 
defendants  had  possession  over  thirteen  years. 

124  U.  S.  605-510,  81  L.  626,  DISTRICT  OP  COLUMBIA  v.  GAL- 
LAHER. 
Contracts.—  City  cannot  object  that  sewer  not  according  to  speci- 
fications, where  itself  supervising  the  contractor's  work,  p.  510. 

Approved  in  Smith  v.  New  York,  etc.,  Paving-Block  Co.,  66  Fed. 
626,  construing  bill  of  lading  providing  for  demurrage  for  delay  in 
unloading;  Brown  v.  Ckranb^rry,  etc..  Coal  Co.,  69  Fed.  437,  con- 
struing deed  in  light  of  previous  and  contemporaneous  acts  of  par- 
ties; Levy  V.  Dattlebaum,  68  Fed.  994,  construing  agreement  of 
jofait  patentees  on  dissolving  partnership;  Metropolitan  Nat.  Bank 
V.  Benedict  Co.,  74  Fed.  186,  86  IT.  B.  App.  604,  construing  agree- 
ment for  sale  of  goods  on  consignment;  Fox  Solid,  etc.  Steel  Co. 
V.  Schoen  Mfg.  Co.,  84  Fed.  646,  66  U.  S.  App.  614,  aflEhrming  S.  C,  77 
Fed.  30,  construing  contract  limiting  right  of  manufacture;  St  Jo- 
seph, etc..  Depot  Co.  v.  Chicago,  etc,  By^  89  Fed.  667,  60  U.  S. 
App.  691,  construing  railroad  contract  for  maintenance  of  union 
depot;  City  of  Cleveland  v.  Cleveland,  etc,  Ry.,  98  Fed.  127,  re- 
ferring to  prior  suits  to  show  mutual  construction  of  contract; 
O'Dea  V.  Winona,  41  Minn.  430,  43  N.  W.  99,  construing  street-grad- 
ing contract;  Fltzgwald  v.  Fitzgerald  Cons.  Co.,  41  Neb.  466,  6& 
N.  W.  860,  construing  transportation  contract;  Helme  v.  Strater,  62 
N.  J.  Bq.  603,  30  AtL  838,  where  language  of  contract  is  ambiguous; 
Peay  v.  Salt  Lake  City,  11  Utah,  343,  40  Pac  209,  it  is  error  to  ex- 
clude evidence  of  such  construction;  Griffin  v.  Salt  Lake  City,  IS 
Utah,  140,  66  Pac.  386,  reforming  contract  Inadvertently  expressing 
unintended  meaning;  Knopf  v.  Richmond,  etc.,  R.  R.,  86  Va.  778. 
8  S.  B.  789,  applying  rule  to  contract  for  railroad  pass;  Glbney  v. 
Fitsslmmons,  46  W.  Va.  842,  82  S.  B.  192,  ambiguous  deed  may  be 
explained  by  subsequent  conduct  of  parties;  Janesville  Cottcm  Mills 
V.  Ford.  82    Wis.  480,  62    N.  W.  769.  17    L.  R.  A.  669,  applying 


194  U.  6. 510-G28         Notes  m  U.  a  Reports.  md 


role  to  agreement  for  apportioning  water  power;  dtasentlnf 

In  Oonstable  ▼.  National  Steamship  Co.,  164  IT.  8.  96,  88  L.  1UU 

14  8.  Ct  1079,  construing  bill  of  lading  as  to  liability  for  llie. 

DIstingnished  in  Gorrell  y.  Home  U  Ins.  Go.,  6B  Fed.  818^  24  U. 
a  App.  188,  under  facts. 

124  U.  &  610-615,  81  L.  623.  HOPKINS  ▼.  ORR. 

Money  recelTed.—  Note  of  acknowledged  genuineness  hrtd  admte- 
slble  under  common  count  though  yarylng  from  special  count,  p.  613. 

FoUowed  in  Pearce  t.  Stricklor,  9  N.  Mea:.  471,  64  Pac  749. 

TrlaL—  Verdict  omitting  word  "  dollars,'*  Is  not  so  deftetlTe  that 
judgment  may  not  be  rendered,  p.  618. 

Followed  In  Gulf,  etc.,  Ry.  y.  fink,  4  Tex.  Oly.  App.  270,  28 
8.  W.  88L 

▲ppeaL--  Object  of  New  Mexico  law,  defining  extent  of  appellats 
power  of  reylew,  stated,  p.  614. 

Approyed  in  Sierra  CO.  y.  Dona  Ana  Co.,  6  N.  Mex.  198,  21  Pac 
84,  86,  losing  party  in  court  trial  must  moye  for  new  trial,  and 
embody  eyldence  in  bill  of  exceptions. 

AppeaL—  New  Mexico  Supreme  Court  may  make  ai&rmance  con- 
ditional on  remission  of  part  of  interest  awarded,  p.  614. 

Approyed  In  Koenigsberger  y.  Richmond  SUyer  Min.  Co.,  168  U.  8. 
68,  89  L.  883,  16  S.  Ct  766,  where  record  shows  amount  disputed, 
court  may  giye  judgment  condltlcmed  on  its  remission;  Smith  y. 
Times  Pub.  Co.,  178  Pa.  St  612,  86  Aa  810,  86  L.  R.  A.  836,  appel- 
late court  may  not  reassess  damages. 

Distinguished  in  Kennon  y.  Gilmer,  181  U.  8.  29,  88  U  118,  9  3. 
Ct  699,  where  amount  of  y«rdict  is  not  seyerable,  court  cannot 
alter  it 

AppeaL—  Law  held  to  authorise  entry  ot  judgment  upon  afOirm- 
ance,  against  sureties  as  well  as  appelant  p.  616. 

Distinguished  in  Groyer.  etc..  Machine  Co.  y.  RaddUfo,  187  U.  S. 
299,  34  U  678,  11  8.  Ct  96,  under  facts. 

124  U.  &  616-619,  81  L.  621,  TRASK  y.  JAOKSONTIIiLB,  BTO, 
R.  R. 

Bonds  being  Inyalld,  one  not  bona  fide  holder,  cannot  reco^wPt 
p.  616. 

Approyed  in  Smith  y.  Florida  Cent  R.  R.,  48  Fed.  788,  736,  742, 
where  facts  showed  plaintiff  was  not  Innocent  purchaser;  Knevals 
y.  Florida  Cent  R.  R.,  66  Fed.  229,  233,  23  U.  a  App.  649,  assignee 
of  pledgee  of  stock  can  acquire  no  greater  right  than  pledgor  hmd. 

124  U.  a  619-628,  81  L.  633,  FAYOLLB  y.  TBXAJ3,  BTC,  R.  R. 

Appeal  not  docketed  until  second  term  after  entry  of  decree,  la 
Coo  late,  and  dlsmlssible  on  motion,  p.  629. 
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Approred  In  Wood  Harvester  Ca  t.  Heidel,  4  N.  Dak.  432,  91 
N.  W.  107,  dtsmlsslng  appeal  for  f aUnre  to  file  transcript,  nndur 
Role  9. 

124  U.  &  624-625,  81  U  686^  FRENGH  y.  HOFKIN& 

Ck>Qrt8.—  State  decision  as  to  parcelling  of  land  mM  mider  foM- 
dosure,  Inyolves  no  Federal  questlcm,  p.  524. 

Approved  In  Winona,  etc.,  R.  R.  y.  Plalnvlew,  148  U.  8.  891,  86  L. 
199,  12  S.  Ot  687,  failure  of  State  court  to  acquiesce  In  Olreolt 
Court  decision,  does  not  raise  Federal  question. 

Courte.— Jurisdiction,  on  enxHr  to  Stete  court,  does  not  depend 
on  citizenship,  p.  525. 

Approved  In  Water-Powtr  Co.  v.  Street  Ry.,  172  IT.  8.  488»  19  ft. 
Ot  252,  failure  to  set  up  Federal  question  Is  not  fatal,  where  It  Is 
necessarily  Involved. 

124  U.  S.  525-533.  81  L.  534.  UNITED  STATES  v.  SMITH. 

Indictment,  Inconsistent  with  provision  of  stetute,  must  fall,  p. 
53L 

United  States.—  R.  S.,  |  8639.  respecting  official  custody,  of  public 
moneys,  does  not  Include  revenue  clerks  — they  are  not  United 
States  officers,  p.  533. 

Approved  in  Auffmordt  v.  Hedden,  137  U.  S.  327,  84  L.  680,  11  a 
Ct.  106.  merchant  appraisers  are  not  officers  requiring  to  be  ap- 
pointed by  president    See  68  Am.  St  Rep.  190,  note. 

Distinguished  in  United  Stetes  v.  McCrory,  91  Fed.  296,  68  U.  & 
App.  362,  letter  carriers  are  officers  within  amendment  of  Judiciary 
act,  80  Stet  495. 

124  U.  S.  534-551,  81  I^.  587,  .S3TNA  U  INS.  OO.  v.  MIDDLBPORT. 
Municipal  bonds,  whose  Issue  unauthorized,  are  not    binding 
even  In  Innocent  holder's  hands,  p.  547. 

Approved  in  Hedges  v.  Dixon  County,  150  U.  S.  191,  87  L.  1048, 
14  S.  Ct  74,  holders  of  excessive  bond  issue  cannot,  by  surrender  of 
excess,  validate  balance;  Meyer  v.  Richards,  168  U.  8.  413,  41  U 
210,  16  S.  Ct  1158,  reversing  S.  C,  46  Fed.  728,  sale  of  Stete  bonds 
contemplates  valid  bonds  of  Stete;  Francis  v.  Howard  County,  50 
Fed.  55,  where  courthouse  bonds  were  issued  In  excess  of  constitu- 
tional limitation;  O'Brien  v.  Wheelock,  78  Fed.  678,  purchaser  of 
bonds  In  open  market,  is  not  subrogated  to  contractor's  equities; 
Lyon  County  v.  Ashuelot  Nat  Bank,  87  Fed.  139,  59  U.  S.  App.  310; 
affirming  S.  C,  81  Fed.  131,  where  one  Invalid  issue  was  paid 
from  proceeds  of  second;  iStna  L.  Ins.  Co.  v.  Lyon  County,  95  Fed. 
331,  where  county  creditors  were  paid  out  of  proceeds  of  void 
bonds;  German  Ins.  Co.  y.  Manning,  95  Fed.  606,  where  void  bonds 
were  Issued  to  meet  deficit  loan;  C'Brlen  v.  Wheelock,  95  Fed.  909, 
holders  of  void  levee  bonds  have  no  lien  on  lands  benefited;  Ruohs 
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T.  Bank,  04  Tenn.  68»  28  S.  W.  306,  sale  of  negotiable  mnnldpal 
bonds,  does  not  imply,  guaranty  thereof;  separate  opinl<m  in  State 
T.  Mayor,  49  La.  Ann.  1769,  22  So.  1016,  arguendo. 

Distinguished  In  Irvine  v.  Board  of  Commrs.,  76  Fed.  767,  768» 
holders  of  void  bonds.  Issued  for  warrants,  during  years  of  county's 
organization,  may  be  subrogated;  dissenting  opinion  In  Pugh  t. 
Moore,  44  La.  Ann.  247,  10  So.  724,  majority  holding  bond  fraudu- 
lently reissued,  void  in  hands  of  Innocent  purchaser;  Grand  Trunk 
By.  ▼.  Wade,  140  U.  S.  67,  85  L.  S43,  11  S.  Ot  709,  arguendo. 

Subrogatton,  right  of,  exists  only  where  paym^it  made  to  pre- 
Tent  loss  from  enforcement  by  original  creditor,  p.  548. 

Approved  in  Opp  v.  Ward,  125  Ind.  243,  21  Am.  St  Bep.  221,  24 
N.  B.  975,  Rice  v.  Winters.  45  Neb.  528,  68  N.  W.  883.  and  T^arver 
V.  Bank,  7  Tex.  Civ.  App.  428,  27  S.  W.  41,  all  following  rule; 
Prairie  St  Bank  v.  United  States,  164  U.  S.  281,  41  L.  416,  17  8. 
Ct  144,  where  surety  on  contractor's  b<md  completes  contract  he 
may  be  subrogated;  Greenville  Sav.  Bank  v.  Lawrence,  76  Fed.  548. 
42  U.  S.  App.  179.  and  Lawrence  v.  United  States,  71  Fed,  230, 
where  bank  voluntarily  advanced  money  to  government  contractor; 
Mercantile  Trust  Co.  v.  Hart.  76  Fed.  677,  40  U.  S.  App.  559.  35 
L.  B.  A.  855.  tax  collector  who  accepts  check  and  pays  taxes,  can- 
not be  subrogated  to  State*s  rights;  Merchants*  Bank  v.  Tillman.  106 
Ga.  56,  81  S.  E.  795.  one  who  advances  money  to  pay  off  lien  on 
promise  of  immediate  security,  may  be  subrogated  thereto;  Robin- 
son V.  Boos,  188  111.  558,  28  N.  E.  823,  surety,  who  pays  principal's 
debt  may  be  subrogated  to  creditor's  place;  Thompson  v.  Oonnecti- 
cut  Mut  L.  Ins.  Co..  189  Ind.  344.  88  N.  E.  802,  keeping  alive  first 
mortgage  in  favor  of  purchaser  on  foreclosure,  who  resells  and 
takes  mortgage;  Townsend  v.  Cleveland  Fire,  etc,  Co.,  18  Ind.  App. 
574,  47  N.  E.  709,  and  Jones  Lumber  Co.  v.  VlUegas,  8  Tex.  Civ. 
App.  678,  28  S.  W.  560,  materialman  is  not  subrogated  to  owner** 
right  to  sue  contractor  on  bond;  GasklU  v.  Huffaker,  —  Ky.  — ,  49 
S.  W.  772,  one  who  advances  money  to  pay  lien  note,  cannot  !>• 
subrogated  to  Uen  to  creditor's  iH*ejudlce;  Frisbee  v.  Frisbee,  88 
Me.  448,  29  AtL  1116.  second  mortgagee,  who  redeems  fnHn  first  ia 
subrogated  to  his  place;  Skinner  v.  Tlrrell,  159  Mass.  475,  38  Am. 
St  Rep.  448.  34  N.  E.  692,  21  L.  R.  A.  674.  <me  furnishing  anotber'a 
wife  money,  cannot  be  subrogated  to  place  of  those  selling^  her 
necessaries;  Suddath  v.  GaUagher.  126  Mo.  404.  28  S.  W.  883,  presi- 
dent who  pays  employees.  Is  not  subrogated  to  their  prior  rights; 
Washburn  v.  Osgood.  38  Neb.  810.  57  N.  W.  581,  where  payment 
was  voluntary.;  Aultman  v.  Bishop.  53  Neb.  552.  74  N.  W.  58,  subro- 
gating  attaching  creditor  to  place  of  mortgage  creditor,  whoee  debt 
it  had  to  pay;  Holden  v.  Strickland,  116  N.  C.  192,  21  S.  B.  686» 
where  third  party  was  compelled  to  pay  debt  secured  by  trust  deed; 
dissenting  opinion  in  Southern  BIdg..  etc.,  Assn.  v.  Page.  46  W.  Vm. 
315,  83  S.  B.  341.  majority  holding  equity  keeps  trust  deed  allTe  In 
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fayor  of  on*  who  pays  It  and  takas  new  deed;  dissenting  oplnlcm  In 
Traders'  Bank  ▼.  Myers,  8  Kan.  App.  648,  64K,  44  Pac.  296,  majority 
holding  third  mortgagee*  advancing  money  for  payment  ol  first,  Is 
sahrogated  to  his  place;  Brown  y.  H<^oke  Water,  etc^  Go.,  167 
Mass.  282,  82  N.  E.  2,  arguendo. 

MbrogatioBy  right  of,  denied  to  purchaser  <^  nnantlMHiaed  town 
bonds,  from  railroad,  p.  548. 

Subrogation.— Purpose  and  nature  defined,  p.  648^ 

124  U.  8.  562-668,  81.  U  518.  KNIGHT  y.  PAXTON. 

Husband  and  wife.-- Illinois  act  1809,  as  to  married  women's 
deeds,  explained,  p.  666. 

Mortgaged  property,  subject  to  f  1,000  homestead,  not  being  divis- 
ible, payment  of  $1,000  to  mortgagor  decreed*  and  land  to  mort- 
gagee, p.  667. 

Not  cited. 

124  IT.  S.  658-681,  81  U  680.  THE  STRATHAIRLY. 
"  Pezialty/'  Includes  fines,  which  are  pecuniary  penalties,  p.  671. 

Distinguished  in  Davis  v.  State,  119  Ind.  667,  22  N.  B.  9,  action 
to  recover  penalty  for  false  tax  return,  survives. 

Shipping.—  R.'  S.,  %  4270,  makes  vessel  liable  In  rem,  for  carry- 
ing too  many  passengers,  pp.  567-672. 

Approved  In  The  Bombay,  46  Fed.  666,  steamship  Is  liable  to 
fine  for  dumping  ashes  in  forbidden  part  of  New  York  bay. 

Shipping.—  R.  S.,  $S  4264  and  4266,  respecting  penalties,  as  Hens 
on  ship,  construed,  p.  676. 

124  U.  8.  681-600.  31  L.  527,  GRBAT  FALIiS  MFG.  CO.  y.  ATTOR. 
NET-GENERAL. 
Eminent  domain.— Land  and  water  rights,  taken  In  1882,  are 
payable  at  then  value,  not  by  award  arranged  in  1868,  p.  596. 

Eminent  domain.- United  States  must  make  compensation, 
though  part  of  land  taken  not  mapped  as  required,  p.  697. 

Approved  In  dissenting  opinion  in  Schillinger  v.  United  States,  166 
tr.  S.  174,  89  L.  112,  16  S.  Ct  89,  majority  denying  JuHsdiction  of 
Gourt  of  Claims  over  action  of  tort  against  United  States. 

Eminent  domain.— Though  secretary  of  war's  occupation  tech- 
nically tortious,  claimant  may.  waive,  and  sue  on  Implied  contract, 
p.  598. 

Approved  in  dissenting  opinion  in  Belknap  v.  Schild,  161  U.  S.  27, 
40  L.  606.  16  S.  Ct  449.  majority,  holding  United  States  cannot  be 
enjoined  from  infringing  patent. 

Distinguished  in  HIU  v.  United  States,  149  U.  S.  699,  87  L.  864, 
13  S.  Ct  1013,  declining  jurisdiction  where  plaintiff's  title  to  land 
taken  is  not  admitted. 

United  States.—  Claimant  for  land  taken  loses  right  to  compensa- 
tion, by  eminent  domain,  by  suing  in  Court  of  Claims,  p.  589. 
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Vnitad  Statoi  mtut  be  assumed  incapable  of  bad  fisltli,  or  failwe 
to  pay  Court  of  Claims  award,  p.  600. 

EvtoppeL—  One  proceeding  in  Court  of  Claims,  rather  than  resist 
tortions  taking  bj  goyemment  officers,  is  boond  by  its  decision, 
p.  600. 

Approved  in  Scranton  y.  Wheeler,  67  Fed.  809,  16  U.  8.  App.  152, 
Circuit  Court  has  jurisdiction  of  suit  to  eject  goyomment  agent. 

United  States.— Act  of  1882,  respecting  damages  by  building  of 
goyemment  Potomac  dam,  construed,  p.  600. 

Approved  in  United  States  y.  Alexander,  148  U.  8.  101,  106^  87 
Li.  417,  410,  13  S.  Ct  591,  632,  owner  of  neighboring  well,  destroyed 
by  Washington  aqueduct,  may  recover  th«*efor. 

124  U.  S.  601-605.  31  L.  686,  MUNSON  y.  NEW  YCRK  CITT. 

Patent  for  blank-book  for  posting  up  cancelled  bonds,  held  not 
valid  because  anticipated,  and  not  patentable,  p.  604. 

Approved  in  Burt  v.  Evory,  183  U.  8.  358,  33  L.  661,  10  &  Ct  887, 
and  Frwit,  etc..  Furnace  Co.  v.  Wrought  Iron,  etc,  Co.,  68  Fed. 
907,  slight  improvements  of  degree  only,  are  not  patentable;  Berry 
V.  Wynkoop-Hallenbeck,  etc.,  Co.,  77  Fed.  836,  Berry,  patent  for 
check  with  marginal  figures  is  void. 

Distinguished  in  United  States  Credit,  etc.,  Co.  v.  American  Credit 
etc.,  Co.,  63  Fed.  810,  mere  method  of  transacting  business  is  not 
of  patentable  nature. 

124  U.  S.  606-612.  31  L.  688.  PHILLIPS  v.  MCUND  CITY  ASSN. 

Courts.—  State  decision,  invalidating  alleged  Mexican  petition  for 
Mexican  grant,  raises  no  Federal  question,  p.  611. 

Approved  in  California  Powder  Works  v.  Davis,  161  U.  S.  305,  38 
L.  208,  14  S.  Ct  362,  where  genuineness  of  confirmed  grant  was  in 
question;  Crystal  Springs  Land,  etc.,  Co.  v.  Los  Angeles,  76  Fed. 
162,  and  8.  C.,  82  Fed.  117,  118.  121,  declining  jurisdiction  where 
question  was  as  to  extent  of  grant,  confirmed  under  said  treaty. 

124  U.  S.  612^-621,  81  L.  677,  THORNTON  v.  SCHREIBER. 

Copyright.—  R.  S.,  \  4066,  punishing  one  In  possession  of  another^* 
copyrighted  photographs,  construed,  p.  616. 

Approved  in  BoUes  v.  Outing  Co.,  175  U.  S.  265,  267,  20  S.  Ct  8S^ 
06,  recovery  does  not  extend  to  copies  already  sold;  Morrison  ▼• 
Pettibone.  87  Fed.  331.  replevin  is  proper  remedy  to  enforce  forfeit- 
ure  under  R.  S.,  \  4066. 

Copyright.— Employee  has  not  guilty  possession  of  another's 
copyright  photographs  in  employer's  store,  p.  620. 

Followed  in  BoUes  v.  Outing  Co.,  77  Fed.  067,  45  U.  8.  App.  440. 

124  U.  S.  621-630,  31  L.  601,  UNITED  STATES  v!  JUNG  AH  LUNG. 
Courts.—  Detention  of  Chinaman,  by  direction  of  customs  olBcera, 
elves  Federal  court  jurisdiction,  under  R.  8.,  {  768.  p.  62ft. 
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•xclnsion  acts  do  not  take  from  Fodoial  eoorfa 
right  to  paM  on  Question  d  ezdnslon,  p.  627. 

Ap|if#Tttd  In  In  vo  Tom  Ynm,  M  Fed.  487*  eomrts  maj  daterniino 
qnestkai  of  dtiiensUp  on  writ  of  habeas  corpus;  In  re  LI  Fdoa, 
80  Fed.  882,  888,  and  United  States  y.  Lan  Son  Ho,  85  Fed.  424, 
ceQeetor's  permission  is  not  conclnslve,  in  fayor  of  right  to  land. 

Distinguished  in  Bkln  y.  United  mates,  142  U.  &  60D,  85  L.  U4A, 
12  &  Ct  838,  under  act  of  1891,  maldng  decision  of  executiye  offi- 
cers final;  United  States  y.  Ohung  Shee,  71  Fed.  282,  Federal  court^s 
Judgment  in  exclusion  case,  on  habeas  corpus,  is  conclusive;  Lem 
Moon  Sing  y.  United  States,  158  U.  S.  548,  89  U  1084,  15  S.  Ct  989, 
Congress  maj  enforce  exclusion  laws,  through  executiye  officers, 
tyen  as  to  tiiose  who  acquire  domicile. 

AUena.—  Collector  of  port* s  action,  excluding  Ohlnaman,  is  reyiew- 
•ble  by  Federal  courts,  p.  682. 

Approyed  in  United  States  y.  Loo  Waj,  68  Fed.  477,  and  In  ro 
LI  Sing,  86  Fed.  897,  896,  act  of  1888,  malLing  collector's  decision 
final,  neyer  became  law. 

Distinguished  in  United  States  y.  Ohung  Shee,  76  U.  S.  954,  966, 
966^  44  U.  S.  App.  751.  affirming  &  O..  71  Fed.  282,  Federal  Judg- 
it  Is  conduslye  of  such  right. 

AUma.— Treaty  proylsion  for  interyention  by  Ghinese  minister, 
not  preclude  Judicial  action,  p.  633. 

AUena.—  BzdmslOD  act  of  1884  does  not  retroact,  p.  68a 

Platlngnished  in  Fung  Yue  Ting  y.  United  States,  149  U.  8.  719i 
87  L.  916,  18  8.  Ot  1024,  exdusioo  acts  must  be  enforced,  though 


.^District  Court  may  recelye  eyidence  Identifying  Chln*> 
nan,  who  dalma  his  cerdflcate  lost,  p.  685. 

I2i  U.  &  689-646^  81  L.  658,  HOADLBT  y.  8AK  FRAN0I800. 

Ooorta.^  Where  question  is  impairment  ot  obligation,  eourt  will 
determine  whether  contract  existed,  p.  645. 

Followed  in  California  y.  HoUaday,  159  U.  a  417,  40  L.  203,  16 
a  OL  6a 

Municipality  cannot  conycy  to  priyate  parties,  land  giyeo  by 
goyemment  for  parks,  p.  64a 

Approyed  In  San  Francisco  y.  ItseD,  80  CaL  59,  22  Pac  75,  and 
8an  Francisco  y.  Ifooncy,  106  CaL  587,  89  Pac  853,  reaffirming 
rule;  Rhodes  y.  Town  of  Brightwood,  145  Ind.  32,  43  N.  B.  946, 
taxation  af  land  to  original  owner  does  not  estop  claim  of  dedica- 
tion. Cited  In  HoUaday  y.  San  Francisco,  124  CaL  355,  57  Pac  147, 
and  8^  Francisco  y.  Sharp,  125  CaL  536,  58  Pac  178,  obiter. 

Distinguished  hi  Pacific  Gas  Imp.  Co.  y.  Bllert,  64  Fed.  435,  Stats 
may  oooyey  tide  lands  free  of  upland  owner's  easements. 


fc^ 
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OonstitatloinAl  law^—  San  Francisco  ordinance  822  coDTefiei 
dty'8  title,  and  contained  no  contract,  p.  646. 

ated  In  HoUadaj  y.  San  Francisco,  1^  GaL  857,  868»  ST  PM.  HB» 
149,  Van  Ness  wdlnance  of  San  Francisco,  granting  pneld#  lands 
to  occupants,  was  provlslonaL 

MlsceUaneons.— Cited  In  Woessner  y.  Oottam,  ete^  Ooi»  10  TtOL, 
Oiy.  App.  615,  47  S.  W.  680,  without  special  application. 

124  U.  S.  647-648^  61  L.  565,  UNITED  STATES  V.  MORANT. 

Courts.-^  Supreme  Court  judgment  may  be  amended  bj  instroe- 
tlons  to  District  Oourt»  to  amend  its  decree,  p.  648. 

Not  dted. 

124  U.  S.  648-652,  31  L.  572,  CRAWFORD  y.  HALSEY. 

Bankruptcy.— Partner  cannot  show  that  assignment,  yalld  bf 
bankrupt  law,  was  fraudulent  as  to  his  creditor,  p.  66L 

Bankruptcy.— Assignees  are  not  necessary  parties  to  arbltratioo 
inyolylng  assignment,  two  months  before  bankruptcy,  p.  661. 

Bankruptcy.— Only  assignee's  rights  pass  by  purchase  at  his 
claim,  p.  651. 

Approyed  in  Metropolitan  Nat.  Bank  y.  Rogers,  47  Fed.  161,  158, 
where  assignee  conyeyed  pending  suit  to  set  aside  conyeyance. 

1^  U.  S.  662-656,  81  L.  565,  DOW  y.  MEMPHIS,  BTO.,  B.  R.  00. 
Bailroad  must  account  to  mortgagee,  after  bill  filed  for  surrrader 
of  possession,  according  to  stipulation,  p.  664. 

Approyed  in  Farmers,  etc.  Trust  Co.  y.  Detroit,  etc.,  R.  R.,  71 
Fed.  87,  where  general  creditor  sought  to  acquire  lien,  after  Core- 
closure  commenced;  Central  Trust  Co.  y.  Worcester  Cycle  Mfg.  Co., 
86  Fed.  88,  receiver's  possession,  under  foreclosure,  la  mortgagee** 
possession. 

Bailroad  need  not  account  to  mortgagee  until  demand*  er  sur- 
render of  possession,  p.  655. 

Approyed  in  Sage  y.  Memphis,  etc^  R.  R.,  125  U.  S.  877,  81  tu 
608,  8  S.  Ct  892,  and  United  States  Trust  Co.  y.  Wabash  Ry.,  150 
U.  6.  308,  87  U  lOGfU  14  S.  Ct  93,  reaffirming  rule;  Union  Trust 
Co.  y.  Morrison,  125  U.  S.  612,  31  L.  831,  8  S.  Ct  1010,  preferring 
claim  of  surety,  on  inJuDcti<m  bond,  which  kept  railroad  a  going 
concern;  Freedman  Say.  Co.  y.  Shepherd,  127  U.  S.  503,  32  L.  167.  8 
S.  Ot  1254,  in  absence  of  contrary  agreement  mortgagee  is  entitled 
only  upon  taking  actual  possession;  Mercantile,  etc.,  Co.  y.  Missouri, 
etc.,  Ry.,  36  Fed.  226,  1  L.  B.  A.  400,  and  n.,  mortgagee  has  ri^ht 
to  acquire  possession  through  receiver;  Farmers,  etc.  Trust  Co.  t. 
Kansas  City,  etc.,  R.  R.,  53  Fed.  184,  general  creditors  may  subject 
earnings  to  judgment  prior  to  such  demand;  Hook  y.  Bosworth,  04 
Fed.  448,  24  U.  S.  App.  341,  foreclosure  receiver  Is  not  entitled  to 
moneys  earned   prior  to  foreclosure  suit;  Jones  v.  Cent  Trust  Ox, 
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78  Pad.  673,  48  IT.  8.  App.  224,  preferring  dalm  of  rallzoftd'B  surety 
in  attachment  to  mortgagee;  Downs  t.  Farmo^  Ldtan.  ete.,  Oo.,  'h 
Fed.  220,  52  U.  8.  App.  88,  bondholders  are  entitled  to  earnings  of 
lecefver,  accmlng  after  foreclosure  bill  filed;  Veatch  r.  American 
Loan,  etc..  Go.,  84  Fed.  276,  66  U.  8.  App.  196,  196^  denying  mort- 
gagee's preferred  right  to  receiver's  earnings,  prior  to  foredosnre; 
New  York  Secnrity  Oo.  t.  Saratoga  Gas,  etc.,  Ck>.,  169  N.  Y.  144, 
n  N.  B.  780,  48  L.  R.  A.  186,  earnings  of  gas  company,  prior  to 
foreclosure,  belong  to  general  creditors;  Barron  t.  Whiteside,  89 
Md.  481,  48  AtL  827,  mortgagee  is  entitled  to  rents  and  profits  of 
leasehold,  after  demand  of  possession. 

DIstingnlshed  tai  8t  Louis,  etc.,  R.  R.  y.  Oleyeland,  ete^  Ry.,  125 
U.  8.  678,  81  L.  887,  8  8.  Ot  1017,  general  creditors  have  no  prior 
equity  to  proceeds  of  foreclosure  sale;  Whlteley  t.  Cent  Trust  Co., 
76  Fed.  77,  48  U.  8.  App.  648^  84  L.  R.  A.  806,  surety,  on  railroad's 
supersedeas  bond  has  no  priority  over  mortgagee;  Cent  Trust  Oo^ 
of  New  York  ▼.  Wabash,  etc,  Ry.,  46  Fed.  88,  arguendo. 

Sailroada.—  If (mey  on  hand,  after  current  expenses  paid,  constl- 
totes  earnings,  p.  666. 

Mlac^aneous.— Cited  in  8age  y.  Memphis,  etc^  R.  R.,  125  U.  8» 
879,  81  L.  699,  8  8.  Ct  898.  mortgage  bcmdholders,  with  Indlyldual 
judgments,  who  Interyene  in  creditor's  suit,  cannot  displace  credit- 
or's priority. 

124  U.  &  666-694,  81  L.  648,  HOBOKBN  ▼.  PENNSYLVANIA  R.  R. 
•tatutss.—  Grant  oi  8tate*s  proprietary  right  does  not  Imply  sur- 
render  of  soyereign  right,  p.  68L 

State,  being  estopped  by  grant,  cannot  deny  extinguishment  of 
public  right  to  easement  claimed,  p.  698. 

Statutes.—  Later  public  grant  will  not  extinguish  prior  grant  m- 
Isss  onequlyocal  language  shows  Intention,  p.  681. 

Statutes.—  New  Jersey  act  1869,  authorising  harbor  Impioy^ 
BMttts,  Is  yalld,  as  stating  single  subject,  p.  687. 

See  64  Am.  8t  Rep.  104,  note. 

Varlgable  waters.—  Under  New  Jersey  law.  State  owds  lands  b»> 
Isw  hlgta  water,  p.  688. 

Appcored  in  Shlyely  y.  Bowlby,  162  U.  8.  22,  66,  88  L.  840,  881, 
14  8.  Ct  666,  669,  afllrmlug  8.  0.,  22  Or.  424,  80  Pac  169,  admission 
of  Oregon  yested  In  it  title  in,  and  power  of  dlspostlon  oyer,  tide 
lands:  Ruge  y.  Apalachlcola  Oyster  Co.,  25  Fla.  670,  6  8o.  491,  tide- 
water tanda,  bordering  dty.  park,  yested  In  Florida  on  Its  admission; 
People  y.  Kirk.  162  111.  149.  68  Am.  8t  Rep.  288,  45  N.  B.  884, 
upholding  legislatlye  right  to  authorise  park  driyeway  oyer  Lake 
iClohigan  waters;  Pacific  Gas  Imp.  Co.  y.  BUert,  64  Fed.  487,  argo- 
cndo.    See  68  Am.  8t  Rep.  291.  note. 

VsTlgable  waters.— State  may  grant  lands  below  high  water, 
without  eompennatlng  riparian  owner,  p.  690i 
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Approred  In  Pac  Gas  Imp.  Go.  t.  Saiert,  M  Fed.  488>  Blsenbtck 
T.  Hatfield,  2  Wash.  243,  248,  26  Pac.  640,  542»  12  L.  B.  A.  687,  640, 
and  n.  (see  dissenting  opinion  in  2  Wash.  270,  26  Pac  549,  12  L.  R 
A.  647,  and  n.),  maintaining  Staters  power  of  disposing  9t  tide- 
water lands  free  of  easements;  Bllzabeth  t.  Central  R.  R.,  53  N.  J. 
L.  494,  495,  496,  497,  22  Aa  48,  49,  highway  does  not  extend  below 
original  high-water  mark,  after  grant  of  land  beyond;  Polhemns  t. 
Bsteman,  60  N.  J.  L.  166,  37  AtL  1016,  until  grant  of  land  imdiBr 
water*  all  citizens  may  fish  there.  See  63  Am.  St.  Rep.  294,  298, 
note. 

Distinguished  in  State  t.  Black  Rlrer  Phosphate  Co.,  32  Fla.  106^ 
114,  13  So.  648,  660,  21  L.  R.  A.  197,  199  (see  dissenting  <H;anlon  In 
32  Fla.  131,  13  So.  655,  21  L.  R.  A.  204),  "riparian  act  of  1856" 
does  not  Test  In  riparian  owners,  fee  of  tide-water  lands. 

Navigable  waters.—  New  Jersey  act  1869,  granting  tide-lands, 
passed  an  estate  In  land,  p.  690. 

ApproTOd  in  dlss^itlng  opinion  in  Illinois  Gent.  R.  R.  y.  minola, 
146  U.  8.  465,  86  L.  1047,  13  S.  Gt  123,  majority  limiting  power  to 
convey  tide-lands,  where  public  interest  is  Impaired. 

Distinguished  in  Ghisolm  t.  Gaines,  67  Fed.  291,  naTlgable 
streams,  traversing  marsh  land,  are  inalienable. 

124  U.  S.  694-719,  31  I*.  557,  ANDREWS  T.  HOVBT. 

Patents.—  Use  of  driven  wells,  two  years  before  application,  ren- 
dered patent  void,  pp.  701-709. 

Approved  in  United  States,  etc..  Lighting  Go.  y.  Edison  Lamp  Gou, 
51  Fed.  28,  annulling  Weston  patent  for  manufacturing  carbon  con- 
ductors; American  Roll-Paper  Go.  v.  Weston,  59  Fed.  151,  16  U.  S. 
App.  559,  annulling  Hopklng  patent  for  roll-paper  holder  and 
cutter. 

Distinguished  In  Green  v.  Lynn,  55  Fed.  621,  where  no  soch 
prior  use  appeared. 

Patents.— Piratical  purchase  or  use  would  probably  not  affect 
patentee's  rights,  p.  706. 

Approved  in  Gampbell  v.  New  York,  47  Fed.  519,  520,  oyerruling 
S.  G.,  on  rehearing,  85  Fed.  507,  508,  1  L.  R.  A.  50,  51,  where  ma- 
chine was  constructed  and  sold  without  patentee's  knowledge; 
Wade  v.  Metcalf.  129  U.  S.  206,  32  L.  663,  9  S.  Gt.  272,  where,  before 
application,  inyentor  assents  to  construction  or  use  by  another. 

Patents  are  often  granted  with  view  to  leaving  questions  to  be* 
decided  by  courts,  p.  716. 

Distinguished  in  American,  etc..  Pulp  Ga  t.  Howland  Falls,  etc^ 
Go.,  70  Fed.  993,  and  Wheaton  v.  Kendall,  85  Fed.  673,  patent  Is 
prima  facie  evidence  that  patentee  was  inventor. 

Patent  office  interpretation  of  rules  is  not  Judicial  dedsloa,  tat 
is  reviewable  by.  courts,  p.  716. 
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H.tentB.— Oonstnictlon  ef  imtent  law  Is  flnaUy  determfned  by 
''"pfeme  Comt,  p.  717. 

Approyed  In  The  J.  B.  RumbeU.  148  U.  S.  17,  87  L.  840,  IS  8.  Ot 

^  construing  R.  S.,  9  4102,  regarding  lien  of  prior  mortgage  on 

•hip;  Bate  Refrigerating  Co.  y.  Sulzberger,  157  U.  6.  88,  89  L.  WO, 

^  8.  C3t  615,  construing  R.  8.,  |  4887,  respecting  patents  for  inyen- 

^ons  preyiously  patented  abroad;  Capital  Traction  Co.  y.  Hof,  174 

^-  8.  41,  19  8.  Ct  596,  decisions  of  courts  of  District  of  Columbia, 

iQTolTing  constitutional  questions,  do  not  finally  establish  law;  dl»- 

sentlng  opinion  in  Sparf  y.  United  States.  156  U.  8.  169,  89  L.  884, 

15  S.  Ct  819,  arguendo. 

Orastitatlonal  law.—  Question  of  yalldlty  of  patent  Is  Judicial,  not 
ftxeotitlye,  p.  717. 

-Aj>proved  in  Palmer,  etc..  Tire  Co.  v.  Lozier,  84  Fed.  665,  patent 
^0oie  decisions,  on  construction  of  language  of  claims,  does  not 
^^^oj>   iMitentee,  unless  he  amends  same. 

^■^'^s^xit  is  invalid.  If  granted  more  than  two  years   after  pubUe 

••^  <>«•    use,  regardless  of  inventor's  consent  p.  719. 

^PI>«^CDved  in  Mast  etc.,  Co.  v.  Dempster  Mill  Mfg.  Co.,  71  Fed, 

™  ^l>«ftjidonment  is  separate  defense  from  prior  use,  and  may  occur 

witlLla^      ^two-year  limit;  Craig  v.  Michigan  Lrubricator  Co.,  72  Fed. 

lulling  Craig  patent  for  lubricator.    Cited  in  Green  v.  Lynn, 

517,  518,  and  Beach  y.  Hobbs,  82  Fed.  920,  as  to  effect  of 

visions  between  different  parties. 

guished  in   Campbell  v.   New  York,  47  Fed.  515,  and  86 
262,  263,  264,  overruling  S.  C,  on  rehearing,  Campbell  y. 
»rk,  85  Fed.  505,  507.  506,  1  L.  R.  A.  49,  50,  51,  where  prior 
^•^^  **<:^on  and  sale  of  engine  was  unknown  to  inventor. 

^  ^-      8.  720,  81  L.  564,  ANDREWS  v.  CONBl 
^''■^t^ed  In  conformity  with  Andrews  v.  Hovey,  q.  y^  supra. 

1^^^     SL  721-780,  81  I/.  567,  PAC.  NAT.  BANK  v.  MIXT1DR. 

^'^^  ^.— State  court  cannot  issue  attachment  against  national 
^>*"^     l>^ndlng  suit  in  Federal  court  P.  726. 

Apc»Y>o^ed  In  Gamer  v.  Second  Nat.  Bank,  66  Fed.  871,  Bank  of 
llottttt^^^^  ^  Fidelity  Nat  Bank,  112  N.  T.  668.  20  N.  B.  414,  and 
Sstror^a  ^,  pirgt  Nat  Bank,  61  Vt  874.  17  Aa  748,  all  following 
f«^'  ^**^>^eman  Mfg.  Co.  v.  Nat  Bank,  160  Mass.  899,  400,  85  N.  B. 
^  ^*^«  Hasen  y.  LyndcmyiUe  Bank,  70  Vt  654,  67  Am.  8t  Rep, 
^  ^^     .^a  1060.  nor  injunctloii. 


—  Since  act  1878,  State  attachment  laws  cannot  apply,  to 
^^^^<^ned  m  First  Nat  Bank  y.  La  Due,  89  Minn.  416^  40  N.  W. 


-^  Under  |  5242,  R.  8^  Federal  courts  cannot  issue  attaeh- 
^Cmlnst  national  bank  before  judgment  p.  727. 
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Distlngiilshed  in  Hower  t.  Weiss,  etc^  Bleyator  Oo.,  65  Fed. 
14  U.  S.  App.  2210,  Federal  court  may  enjoin  national  bank,  or 
tinue  State  court's  injunction  after  removaL 

Attachmeint.— If  attachment  is  illegal,  bond  for  dissc^ntion  Is 
inyalld,  p.  728. 

Approyed  in  Planters,  etc^  Say.  Bank  y.  Berry,  91  Ga.  206,  266^ 
18  S.  B.  1S7,  136,  reaffirming  rule;  Wolf  y.  Oook,  40  Fed.  437,  438, 
fallnro  to  object  to  defectiye  writ  before  filing  bond,  waiyes  objee* 
tion;  Steele  y.  Crlder,  61  Fed.  480,  appeal  bond  is  yold  If  no  appeal 
lies;  Fox  y.  Mackenzie,  1  N.  Dak.  808,  306.  308,  47  N.  W.  88a  380, 
890,  attachment  cannot  be  dissolyed  as  irregQlar»  after  glying  statu- 
tory undertaking  to  discharge  same;  Gould  y.  Baker,  12  Tex.  Ciy. 
App.  672,  86  S.  W.  709,  arguendo. 

Attachment.— Bond  for  release  of  unlawful  attachmait»  Is  not 
good  under  statute,  or  at  common  law,  p.  729. 

Approyed  In  Bank  y.  Oook,  6  Kan.  App.  267,  61  Pac  66,  annulling 
imdertaklng  staying  execution  of  yoid  Judgment. 

Banks.— Equity  has  Jurisdiction  of  suit  by  receiyer,  to  declare 
bond  for  release  of  attachment  yoid,  p.  729. 

Approved  in  Chase  y.  Cann<Mi,  47  Fed.  675,  receiyer  may  sue  in 
equity  to  recoyer  pledged  notes,  where  claimants  tiiereto  are 
numerous. 

Distinguished  \n  MerriU  ▼.  First  Nat  Bank,  76  Fed.  162»  41  U.  & 
App.  629,  arguendo. 

124  U.  S.  780-736,  81  L.  574,  SHOBOEAFT  y.  BLOXHAM. 

Courts.—  Term  '*  chose  in  action  **  in  §  629,  R.  S.,  embraces  rights 
under  instrument,  enforceable  by  suit,  p.  786. 

Approyed  in  Plant  Inyestment  Co.  y.  Key  West  By.,  162  U.  S. 
76,  88  L.  860, 14  S.  Ct  486,  suit  for  specific  performance  vt  contract 
to  conyey;  New  Orleans  y.  Benjamin,  158  IT.  8.  488,  88  L.  772,  14 
8.  Ct  918,  suit  to  recoyer  from  fund  in  possession  of  board,  alx^ 
Ished  by  statute;  Republic  Iron  Min.  Co.  y.  Jones,  87  Fed.  723,  2 
L.  R.  A.  748,  and  n.,  including  thereunder,  action  for  damages  for 
breach  of  contract 

Courts.— Suit  for  specific  performance  of  contract  is  within  pr#> 
hibitlon  of  I  629,  R.  8.,  p.  786. 

Approyed  in  Mexican  Nat  R.  R.  y.  Dayidson,  157  U.  8.  206,  89  U 
674,  15  S.  Ct  C^,  suit  by  assignee  of  construction  company,  to  re- 
coyer out  of  specific  fund;  Hudson  y.  Bishc^,  88  Fed.  681,  com- 
plaint must  show  assignor's  citisenship;  Laird  y.  Indemnity  Mut* 
etc.,  COm  44  Fed.  712,  suit  on  contract  of  reinsurance^  and  to  reform 
same;  JackLSon  y.  Pearson,  60  Fed.  118,  suit  by  assignee  to  recoyer 
railroad  bonds  withheld  by  trustee,  though  earned. 

Distinguished  in  Jewett  y.  Bradford  Say.  Bank,  etc,  Co.,  46  FeC 
802,  suit  to  compel  transfer  of  corporate  stock  on  books. 
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[Irtwltf  111  copy  or  opinion  record  ■trlotly  followed,  except  as  to  such  referenoe  words  and 

llirnres  as  are  inclosed  in  brackets.] 


KKW  ORLEANS  WATERWORKS  COM- 
PANY. Plf.  in  Err., 
«. 
L0UI8IAKA   SUGAR   REFINING   COM- 

PANT    BT    AL. 

48ae  a  a  Beporterli  ed.  18-80^ 

Opimm,  wkem  part  tf  reeord  retiew  qf  itate 
JfidfmiHU  9tjhtion  qf  eontnut-^iiatute  €f 
ftffis  JMriKNctiofL 

1*  IW  opiiikm  of  the  Sapreme  Court  of  Louisiana 
keoiBMsved  bj  this  court,  on  writs  of  error,  as 
m  of  the  recoffd. 

lOa a  Witt  of  error  to  the  highest  court  of  a 
■Ms  this  court  has  no  jurisdiction  to  review  the 


-_, . fledefal  question  has  been  do- 

Msibr  that  court  against  the  plaintiff  in  error. 
_»lMs  court  has  no  Jurisdiotlon  to  reylew  a  judg- 
■anef  the  hlgfa<jst  court  of  aState.  on  the  ground 
pfUhscbUgnoon  of  acontraot  ba£  been  Impaired, 
»■■  so»e  isflshitive  Aot  of  a  State  has  been  up- 
Mi  Iv  Che  jDdgment  sought  to  be  reviewed. 
4  Aaf  •  ■■iitiniwit,  from  whatever  source  origi- 
ID  which  a  State  gives  the  force  of  law,  is  a 
of  the  itetewithfii  the  meaning  of  the  law 
to  the  Jarlsdiction  of  this  court. 

the  state  court  gives  no  effect  to  the 
aSo  law,  but  deddes,  on  grounds  in- 
_^  of  tbftt  law,  that  the  right  claimed  was 

•sleBifhrred  hr  the  contract,  the  case  stands  Just 
•■aasohsequtiit  law  had  not  been  pewod,  and 
■•asari  has  no  jurisdiction. 

[No.  sa] 

QbI  ftf.  tr.  1S87.  Dieided  March  19,1888. 

PI  KRBOR  to  the  Supreme  Court  of  the  SUte 
if  Loniilaiis,  to  review  a  decree  of  that 
MMiflmijDfffi  Judgment  of  the  Civil  Dis- 
^Qpurt  of  l<ftw  Orieana  dismisslDg  a  suit 
■■HH  Io  ragfrmin  the  laying  of  water  pipes 
•r  ••  dcfiefidaot,    Diamimfar  want  qfjuri^ 


iS 


I     not  br  Mr,  Ju$He$  Ora jt 

1  I  waa  ft  petition,  filed  March  80. 1888,  in 

m  Ml  DIrtrict  Court  for  the  Parish  of  New 

bj  tho  New  Orleans  Waterworks  Com- 

_  inat  the  Louisiana  Sugar  ReflningCom- 

amd  the  Chj  of  N«w  Orleans,  to  restrain 
vkf  of  waterjpfpes  from  the  factory  of  the 
M  IMS  Btifar  RcAnlng  Company  through 
SH  hHito  eDQ  thoroughfares  of  the  city  to  the 


M  Wppi  RH«r.    The  allegations  of  the  pe- 


te eabetittce  ■•  folibws: 


^fc 


That  the  Le^slature  of  Louisiana,  by  an  Act 
of  April  1,  lS8»  chartering  the  Commercial 
Bank  of  New  Orleans,  declared  the  chief  ob- 
ject of  that  corporation  to  be  "the  conveying 
of  water  from  the  river  into  the  City  of  Kew 
Orieana  and  its  faubourgs,  and  into  the  houses 
of  its  inbabitanis;"  and  enacted  that  it  should 
"have  forever  the  exclusive  privilege,  from  and 
after  the  passing  of  this  Act.  of  supplying  the 
City  and  inhabitants  of  New  Orleans  and  its  fau- 
bourgs, with  water  from  the  River  Miaaiasippi. 
by  means  of  pipes  or  conduits."  and  the  ri^t 
to  construct  tne  neeessarv  works  for  that  pur- 
pose; and  provided  that  its  works,  rights  and 
privU^^  might  be  purchased  by  the  City  of 
New  Orleans  at  any  time  after  thirty-five  years 
from  the  passage  of  the  Act 

That  in  1880  the  City  of  New  Orleans  pur 
chased  the  same  accoraingly,  and  took  charge 
of  and  used  the  works  for  the  purpose  of  sup- 
plying the  city  and  ita  inhabitants  with  water. 

That  the  Act  of  the  Legislature  of  Louisiana 
of  March  81. 1877.  incorporating  the  plaintiff, 
contained  the  following  provisions: 

Sec  2.  **That  immediately  after  the  organi- 
zation of  the  said  Waterworks  Company,  as 
hereinafter  provided,  it  shall  be  required  to  is- 
sue to  the  Ci^  of  New  Orleans  stock  to  the 
amount  of  six  hundred  and  six  thousand  six 
hundred  doUara.  as  fuU  paid,  and  not  subject 
to  assessment;  and  in  addition  thereto,  one 
similar  share  for  every  one  hundred  dollars 
of  waterworks  bonds  which  said  city  may 
have  taken  up  heretofore  and  extinguished 
by  payment,  exchange  or  otherwise;  and  that 
the  residue  of  udd  capital  stock  shall  be  re- 
served for  the  benefit  of  all  holders  of  water- 
works bonds,  to  the  extent  of  the  amount  now 
outstanding,  who  may  elect  to  ayail  themaelves 
of  the  pro^slons  of  this  Act." 

Sec.  5.  "That  the  said  Waterworks  Com 
pany  shall  own  and  possess  the  privileges  ac- 
quired by  the  City  of  New  Orleans  from  the 
Commercial  Bank;  that  it  shall  have  for  fifty 
years  from  the  passage  of  this  Act  the  exclu- 
sive privilege  of  supplying  the  City  of  New 
Orleans  and  Its  InhabltantB  with  water  from 
the  Mississippi  River,  or  any  other  stream  or 
river,  by  meana  of  pipea  and  conduits,  and  for 
erecting  or  constructing  any  necessary  works 
or  engmea,  or  machines  for  that  purpose:"  and 
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baye  authority  "to  lay  and  place  any  namber 
of  conduits  or  pipes  or  aqueducts,  and  to 
cleanse  and  repair  the  same,  through  or  over 
any  of  the  lands  or  streets  of  the  City  of  New 
Orleans;  Provided,  The  same  shall  not  be  an  ob- 
struction to  commerce  or  free  circulation." 

8ec.  11.  "That  the  City  of  New  Orleans  shall 
be  allowed  to  use  water  from  the  pipes  and 
plugs  of  said  Company  now  laid,  or  hereafter 
to  he  laid,  free  of  any  charge,  for  the  extin- 
^niishment  of  fires,  cleansing  of  the  streets,  and 
for  the  use  of  aU  public  buildings,  public 
markets  and  diaritabte  institutions. 

Sec.  17.  That  "At  the  expiration  of  fifty 

Sears  from  the  organization  of  the  Company, 
le  dty  shall  have  the  right  to  buy  the  works, 
conduits,  pipes,  etc.,  of  tne  Company,  at  a  val- 
uation to  be  fixed  1^  five  experts;"  "but  should 
the  dty  neglect  or  refuse  to  purchase  said 
works,  etc.,  as  above  provided,  the  charter  of 
the  Company  shall  be  ipio  facto  extended  for 
fifty  years  longer,  but  without  any  exclusive 
privilege  or  right  to  supply  water,  according  to 
the  provisions  of  the  charter." 

Sec.  18.  "That  nothing  in  this  Act  shall  be 
so  construed  as  to  prevent  the  dty  council  from 
granting  to  any  person  or  persons,  contiguous 
to  the  nver,  the  privilege  of  laying  pipes  to  the 
river,  exclusivdy  for  his  own  or  their  own 
use." 

That  on  April  9,  1878,  the  dty  transferred 
the  waterworks  and  franchises  aforesaid  to  the 
plaintiff. 

That  "Since  said  transfer  the  petitioner,  has 
faithfully  discharged  the  trust  imposed  on  it, 
and  complied  with  all  its  obligations;  that,  by 
virtue  of  the  aforesaid  exclusive  privilege  thus 
conferred  upon  it  by  the  aforesaid  charters, 
statutes  and  acts  of  transfer,  the  City  of  New 
Orleans  cannot  grant  to  anyone  the  privilege  of 
laying  pipes  to  the  river  to  convey  water  with- 
in her  limits,  without  a  flagrant  violation  of 
the  aforesaid  contracts  and  a  breach  of  warran- 
ty, with  the  exception,  however,  of  such  privi- 
eee  or  facility  as  said  city  may  think  it  expe- 
ment  to  extend  riparian  owners  of  property 
lying  contiguous  to  said  river." 

That  the  City  of  New  Orleans  granted  per- 
mission to  the  Louisiana  Sugar  Refining  Com- 
giny,  a  corporation  dcKnidled  in  the  Parish  of 
rleans,  to  lay  pipes  fiom  its  factory  to  the 
Mississippi  River,  as  appeared  by  the  following 
ordinance,  adopted  by  Uie  dty  council  on  March 
18,  and  approved  by  the  mayor  on  March  15, 
1888: 

"An  Ordinance  Providing  for  the  Erection  of 
All  Necessary  Machin^,  Boilers  and  En- 
gines, and  Laying  of  Water  and  Sewerage 
Pipes  in  Connection  with  the  Louisiana  Sugar 
R^Qning  Company's  Works. 
"Be  it  ordained  &at  permission  be,  and  Is 
hereby,  granted  to  the  Louisiana  Sugar  Refin- 
ing Company  to  erect  all  necessary  machinery, 
boilers  and  engines  in  their  factory  in  course  of 
construction  in  the  square  bound^  by  Front, 
Clay,  Bienville  and  Custom-House  Streets,  and 
lo  lay  water  and  sewerage  pipes  from  said  fac- 
tory to  the  Mississippi  laver,  according  to  lines 
and  grades  for  same  to  be  furnished  by  the  dty 
surveyor;  Provided,  That  all  excavations  and 
street  crossings,  paving,  etc.,  broken  up  shall 
be  replaced,  repaired  and  rdaid  to  the  entire 
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satisfaction  of  the  commissioner  of  pubUe 
works;  revocable  at  the  pleasure  of  the  coun- 
cil." 

That  "Under  said  permission  the  said  Louisi- 
ana Sugar  Refining  Company  has  broken  the 
grounds  along  and  across  the  streets  and  thor- 
oughfares of  the  said  dtv  in  the  direction  d 
the  said  river  from  its  aforesaid  factory,  and 
wni,  unless  restrained  by  the  equitable  writ  of 
injunction,  complete  said  worics,  pipes  and  ood* 
duits,  and  proceed  to  draw  therewith  water 
from  the  Missisnppl  River,  in  violation  of  tbo 
exdusive  privileges  aforesaid  of  the.  petitioner, 
and  to  Its  great  damage  and  Injury;**  and 
"  that  said  Louisiana  Sugar  Refining  Company 
has  no  riparian  rights  in  the  premises,  and  its 
property  u  not  contiguous  to  said  river." 

The  answer  of  the  City  of  New  Orleans  de- 
nies all  the  allegations  of  the  petition. 

The  answer  of  the  Louisiana  Sugar  Refining 
Company  also  denies  all  those  allegations,  ex- 
cept that  It  admits  that  by  the  ordinance  afore- 
said "The  City  of  New  Orleans  granted  to  it 
license  and  permission  to  lay  water  and  sewer- 
age pipes  from  its  factory  to  the  Mississippi     .^ 
mver;  and  that  it  has  availed  itself  of  the     ^" 
license  therein  granted,  strictiv  in  accordance 
with  the  ordinance  aforesaid;'^'  and  "admits 
that  it  is  the  owner  of  certain  proper^^  within 
the  square  bounded  by  Front,  Clay,  Bienville 
and  Custom-House  Streets,  in  the  City  of  New 
Orleans,  and  avers  that  said  property  is  what  is 
known  as  batture  property,  and  that  the  rights, 
ways  and  privileges  of  the  City  of  New  Or- 
leans were  transferred  by  the  title  given  by  the 
said  City  of  New  Orleans  to  Its  vendors;  '^  and 
"  avers  that  said  property  fronts  on  a  public 
street  and  the  quay,  a  public  place,  and  that  It 
Is  contiguous  and  adjacent  to  the  Mississinpi 
River,  and  that  the  respondent  has  riparian 
rights  to  draw  water  therefrom  for  its  own  use 
and  manufacturing  purposes,  and  to  convey 
and  discharge  its  water  therein; "  "  denies  that 
the  plaintifT  corporation  has  any  exdusive  priv- 
ilege and  right  to  draw  water  from  the  Missis- 
sippi River  by  conduits  and  pipes,  or  other- 
wise, which  could  or  would  impair  the  use  by 
this  respondent  and  every  other  person  of  the 
said  water  for  its  own  and  their  supply: "  avers 
"  that,  if  there  be  any  such  pretended  exclu- 
sive privilege  and  right,  it  is  niill  and  void,  as 
in  derogation  of  common  right  and  of  law;** 
"  denies  that  it  has  8\ipp1ied  or  Is  now  supply- 
ing or  intends  hereafter  to  supply  the  City  of 
New  Orleans  or  any  of  its  inhabitants   with 
water,  or  to  carry  off  and  discharge  any  waste 
except  its  own;  and  expressly  avers  that  the 
pipes  laid  are  for  its  own  exclusive  use,  and 
Uiat  it  draws  water  from  sdd  river  only  for  its 
own  use  and  manufacturing  purposes  conzK^cted 
with  its  said  factory;"  and  further  avera  ••  that 
the  exclusive  rights  and  privileges  claimed  by 
the  plaintiff  under  its  charter  would  constitute 
a  monopoly,  and  are  therefore  null  and  ▼oid.* 

Upon  a  trial  by  jury,  it  appeared  that  the 
materia]  provisions  of  the  aforesaid  Statutes  of 
Ix>uislana  were  as  above  set  forth;  and  the  evi- 
dence supported  all  the  allegations  of  fact  m 
the  petition,  except  thiit  the  acts  of  the  Louisi- 
ana Sucar  Refining  Company,  and  the  situa- 
tion of  its  factory  in  relation  to  the  river,  wera 
proved  to  be  as  follows:  The  Company  was 
constructing  a  factory  on  its  land,  hoonded 
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by  Front,  Clay,  Bienyille  and  Custom-House 
Streets,  and  had  be^n  to  lay  water  and  sewer- 
age pipes,  ezclusiyely  for  the  use  of  its  factory, 
and  according  to  lines  and  grades  furnished  by 
the  city  surveyor,  from  its  factory  straight  to 
the  river,  across  Front  Street,  and  thence  across 
a  broad  quay  or  levee,  owned  by  the  city,  and 
open  to  the  public,  except  that  some  large  sugar 
sheds  occupied  by  lessees  of  the  city  stood 
upon  it,  and  that  the  tracks  of  the  Louis- 
ville, Nashville  and  Mobile  Railroad  were  laid 
across  it. 

The  plaintiCf  asked  the  court  to  instruct  the 
jury:  "1.  That  the  word  *  contiguous^'  as 
used  in  section  18  of  the  charter  of  the  plaintiff 
company,  means  riparian,  or  on  the  edge  of 
the  river.  2.  That  the  City  of  New  Orleans 
has  no  right  to  grant  permission  to  any  person 
or  corporation  whose  property  is  not  contigu- 
ous to  the  river  to  lay  pipes  or  conduits  to 
the  Mississippi  River  to  draw  water  therefrom 
through  add  pipes  or  conduits  for  manufactur- 
ing or  other  purposes."  The  court  refused  to 
give  either  of  said  instructions,  '*  on  the  ground 
that  the  jury  were  judges  both  of  the  law  and 
the  facts  of  the  case,"  and  allowed  a  bill  of  ex- 
ceptions. The  jury  returned  a  verdict  for  the 
defendants,  and  the  court,  with  the  verdict  and 
the  evidence  before  it,  gave  judgment  for  the 
defendants,  dismissing  the  suit. 

The  plaintiff  appealed  to  the  Supreme  Court 
of  Louisiana,  which  affirmed  the  judgment; 
and  in  its  opinion  recapitulated  the  substance 
of  the  provisions  of  the  Statutes  of  Louisiana, 
above  quoted,  the  conveyances  from  the  Com- 
mercial Bank  to  the  City  of  New  Orleans  in 
1868  and  from  the  city  to  the  plaintiff  in  1877. 
and  the  ordinance,  passed  by  the  dj^  council 
in  1888,  granting  to  the  Louisiana  Su^  Re- 
fining Company  authority  to  lay  pipes  from  its 
factory  to  tne  iSlississippi  River,  and  stated  the 

Suestion  to  be  decided  and  the  groimds  of  its 
edsion  as  follows:  ^ 

"  The  question  which  arises,  under  such  state 
of  facts,  IS  simply.  Whether  the  City  of  New 
Orleans  had  the  right  to  grant  the  authority. 
If  the  dty  had  such  a  right,  the  defendant 
CoQipany  has  a  right  to  exercise  it. 

**In  order  to  determine  that  question,  it  is 
essentia],  first,  to  ascertain  what  Is  the  nature 
and  extent  of  the  privilege  originally  conferred 
by  the  State  upon  the  Commercial  Bank,  and 
which  passed  to  the  City  of  New  Orleans,  by 
whom  ft  was  afterwards  transferred  to  the  de- 
fendant [plaintiff]  Company,  organized,  as  it 
was.  by  a  charter  which  is  explicit  «b  to  its  pre- 
rogatives and  responsibilities. 

"  The  right  conferred  by  the  Legislature  in 
1838,  and  confirmed  in  1877,  was  not  to  draw 
water  from  the  river,  nor  was  it  to  lay  pipes 
and  conduits  on  the  lands  and  streets  of  the 
City  of  New  Orleans.  It  was  the  exclusive 
privilc^  of  supplying  the  city  and  its  inhabit- 
ants with  water  drawn  from  Uie  river  by  those 
means,  the  object  in  view  bein?,  on  account  of 
benefits  derived  by  the  dtv,  the  exclusion  of 
all  others,  corporations  and  individuals,  from 
making  a  simikr  supply,  in  other  words,  from 
selling  and  vendinj^  water. 

**  The  Commercial  Bank,  in  common  with  all 
the  inhabitants  of  the  city,  possessed,  independ- 
ent of  any  legislative  grant  or  concession,  the 
right  to  draw  water  from  the  river  for  its  own 
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purposes,  and  to  supply  the  city  audits  inhabit- 
ants with  it ;  but  it  aid  not,  anj  more  than 
any  of  the  inhabitants  of  the  city,  have  the 
right  of  laying  the  pipes  and  conduits  neces- 
sary to  convey  the  water  through  or  over  any 
of  the  hmds  or  streets  of  the  dty;  and  to  do  so 
it  required  special  authority,  either  directly 
from  the  State,  or  from  its  functionary,  the 
dty  herself.  The  right  which  it  did  not  pos- 
sess, and  which  no  other  inhabitant  possessed, 
was  the  exclusive  privilege  of  supplying  the 
city  and  its  inhabitants  forever,  or  a  limited 
time,  by  means  of  pipes  and  conduits  laid 
through  the  public  soil. 

"The  moment  that  privilege  was  conferred 
hj  the  State  on  the  Corporation,  to  supply  the 
aty  and  iM  inhabitants  with  water  from  Uie 
river,  through  pipes  and  conduits  which  It  waa 
authorized  to  lay  through  and  over  any  of  the 
lands  or  streets  of  the  city,  all  pre-existing,  as 
well  as  all  subsequently  arising  rights,  which 
could  have  otherwise  been  exerdsed,  ceased  to 
be  available;  and  competition  for  such  supply 
became  an  absolute  legal  impossibility. 

"  The  right  to  that  exclusive  privilege,  under 
the  present  Constitution,  is  contested  by  the  de- 
fendant; but  it  is  entirely  out  of  place  to  con- 
sider whether  it  exists  or  not,  as,  undeic  the 
pleadings  and  the  facts,  the  question  of  compe- 
tition is  not  at  all  at  issue. 

"The  City  of  New  Orleans  does  not  claim 
to  have  conferred  on  the  defendant  Company, 
and  that  Company  does  not  claim  to  have  re- 
ceived from  the  aty,  the  right  or  privilege  of 
supplying  the  dty  and  its  inhabitants  with 
water  by  means  of  pipes,  conduits  and  hy- 
drants. 

"  The  dty  and  the  defendant  Company  claim 
only  that  tne  former  had  a  rieht  to  grant,  and 
the  latter  has  that  to  enjoy,  Uie  permission  of 
laying  pipes  and  conduits  from  the  river  to  its 
factory,  lor  the  sole  purpose  of  supplying  itself 
with  water  for  its  own  purposes,  and  tor  no 
other. 

"It  cannot  be  doubted  for  an  instant  that» 
as  the  dty  has,  under  general  laws  and  by  her 
charter,  which  emanates  directly  from  the  Sov- 
ereign, the  exclusive  control  and  regulation  of 
her  public  lands,  quays,  streets  and  avenues, 
she  had  the  right  of  permitting  the  defendant 
Company  to  lay  pipes  and  conduits  across  the 
quay  ana  through  tne  streets,  from  the  river  to 
within  its  factory  limits,  for  the  purpose  of 
supplying  itself  with  the  water  ne^ed  for  its 
objects.  Rev.  Civ.  Code,  arts.  450,  458,  455, 
457;  Brmon  v.  DupUais,  14  La.  Ann.  854; 
Board  of  Liquidation  v.  New  Orleam,  82  La. 
Ann.  915. 

"It  is  true  that  section  18  of  the  charter  of 
1877  expressly  protects  riparian  or  contiguous 
proprietors  a^inst  a  possible  effect  of  the  ex- 
clusive privilege  granted;  but  the  provision 
there  found  is  not  to  be  construed  as  one  con- 
ferring a  privilege  or  right  which  otherwise 
woula  have  had  no  existence.  It  is  indisputa- 
ble, that  such  riparian  or  contiguous  owners 
would,  independently  of  the  declarations  in  sec- 
tion 18,  have  enjoyea  that  right,  which  could, 
under  no  contingency,  have  thus  been  abridged. 

"They  bfed  clearly,  not  only  the  privilege,  in 
common  with  all  others,  to  draw  the  rumiing 
water  from  the  river  for  domestic  purposes  c^ 
lavandutn  et  potendum,  but  also,  on  principle, 
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that,  without  the  need  of  a  previous  permis- 
sion, of  laying  pipes  from  the  riyer  to  their 
premises,  to  draw  the  water  necessary  for  their 
use.  The  State  and  her  functionaries—politic- 
al corporations — however  have  the  right,  in 
the  exercise  of  the  police  power,  of  regulating 
the  enjoyment  of  that  right,  denying  or  per- 
mitting it,  according  as  public  security  and 
good  may  or  may  not  demand. 

"If  section  18  was  designed  for  any  practical 
object,  it  could  only  have  been  to  secure  to  the 
contiguous  owners,  beyond  the  possibility  of  a 
doubt,  tibeir  indisputable  rights,  subjecting 
[26]  them,  however,  to  tne  control  of  the  rouDicipal 
authorities,  as  the  improvident  or  careless  ex- 
ercise of  such  rights  across  the  river  bank  and 
through  the  public  street  of  a  populous  metrop- 
olis might  be  attended  with  great  calamitous 
consequences,  inflicting  incalculable  wrong  and 
injury."    85  La.  Ann.  1111. 

A  writ  of  error  from  this  court  was  al- 
lowed by  tiie  Chief  Justice  of  the  Supreme 
Court  of  Louisiana  upon  the  plaintiif 's  petition 
representing  ''that  said  plaantifF  set  up  its 
charter  as  a  contract  between  it  and  said  City  of 
New  Orleans  and  the  State  of  Louisiana;  and 
that  the  ordinance  of  said  city  in  favor  of  said 
defendant,  the  Louisiana  Suf^  Refining  Com- 
pany, was  a  violation  of  said  contract,  which 
was  protected  bv  the  Constitution  of  the  United 
States;  and  saia  supreme  court  in  its  decree 
maintained  the  legality  of  said  ordinance,  and 
decreed  it  to  be  no  violation  of  said  contract." 

Mr,  J.  R.  Beckwith*  for  plaintiff  in  error: 

The  character  and  construction  of  the  con- 
tract in  the  charter  of  the  New  Orleans  Water 
Works  Company  has  been  settled  by  this  court 
in  ^yater  Works  Co,  v,  R%f>er$,  115  U.  8.  674 
(29:525),  and  that  construction  approved  and 
confirmed  in  8t,  Tammany  Water  Works  Oo, 
V.  N.  0,  Water  Works  Co.  120  U.  8.  64  (80: 
5Sm. 

To  constitute  a  riparian  owner,  the  title 
deeds  must  grant  an  actual  front  on  the 
river. 

Cotton  Press  Case,  18  La.  287:  lAvingstan  v. 
Eeerman,  9  Mart.  O.  8.  656;  Ooehran  v.  Fort, 
7  Mart.  N.  8.  627:  OambreY.  Kohn,  8  Mart  N. 
8.  578. 

A  title  conveying  property  in  a  square  in  a 
city  bounded  by  streets  named  grants  no  ripa- 
rian rights. 

Winter  v.  I^ew  Orleans,  26  La,  Ann.  810. 

"Contiguous"  is  defined  to  be  "adjacent  in 
actual  close  contact,  touching,  near." 

ArkeU  v.  Commerce  Ins.  CS.  69  N.  Y.  192. 

Mr.  S.  T.  Wallis,  for  defendants  in  er- 
ror: 

'  'Contiguous"  implies  actual  contact  In  the 
absence  or  express  definition,  the  meaning  of 
particular  words  in  a  statute  "is  to  be  found, 
not  so  much  in  a  strict  etymological  propriety 
of  language,  nor  even  in  popular  use,  as  in  Uie 
subject  or  occasion  on  which  they  are  used." 

tf.  8.  V.  Kirby,  74  U.  S.  7  WaU.  486, 487(19: 
280);  Raxedale  v.  Seip,  82  La.  Ann.  485;  ArkeU 
V.  Commeres  Ins.  Co,  69  N.  T.  194:  Sparhawk 
V.  Salem,  t  Allen,  80;  Guild  y.  Chicago,  82111. 
472;  Bex  v.  JIaU,  1  Bam.  &  C.  186. 

Riparian  rights  are  strictly  "property  "  and 
cannot  be  taken  for  the  public  use  or  good  with- 
out just  compensation. 
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Fates  V.  MUteaukee,  77  U.  8.  10  WaU.  407 
19:984):  Sandwich  v.  Great  Northern  R.B.O0, 

.  R.  10  Ch.  Div.  707, 711. 

A  riparian  manufacturer  may  take  all  the 
water  that  is  requisite  for  the  purpose  of  hit 
business. 

Himbreyy.  Owen,  6  Exch.  853,  868;  Miner  w. 
Qilmour,  12  Moore's  P.  0.  181,  and  cases  col- 
lected in  Gk>ddard  on  Easements,  Barrett's  ed. 
297,  801,  and  in  Gould  on  Waters,  §§  206, 206. 

A  riparian  boundary  does  not  pass,  if.  there 
be,  outside  of  the  given  river  line,  a  strip  of  al- 
luvion of  sufficient  height  and  magnitude  be* 
tween  the  shore  line  and  the  actual  water. 
Such  alluvion  gives  the  vendor  riparian  owner- 
ship as  against  the  vendee,  and  subsequent  ac- 
cretions belong  to  him.  He  has  the  title  ad 
medium  JUum,  though  he  may  have  only  a 
thread  on  the  shore. 

Cotton  Press  Case,  18  La.  237;  LinngsUm  v. 
Ueerman,  9  Itfart.  O.  S.  656;  Cochran  v.  Fbrt, 
7  Mart.  N.  S.  622. 

In  statutory  grants  nothing  is  to  be  taken  as 
conceded  except  what  is  given  in  unmistakable 
terms,  or  by  an  implication  equally  clear. 

N,  Western  FerUHzing  Co.  v.  Hyde  Park.  97 
U.  8.  659,  666  (24:1036.  1088);  Charles  JHwr 
Bridge  v.  Warren  Bridge,  86  U.  8.  11  Pet  420 
(9:778);  Rice  v.  Minnesota  d  N.  W,  R  Co.  W 
U.  8.  1  Black,  858,  880  (17:147, 153);  1  DilL 
Mim.  Corp.  §  ^;  Sedgw.  Const.  Constr.  2ded. 
291;  1  Morawetz,  Priv.  Coip.  §828. 

The  Statutes  of  Louisiana  are  subject,  like  all 
others,  to  the  ordinary  rules  of  interpretatioQ. 

Viterbo  t.  Friedlander,  120  U.  8.  724  (80: 

78a 

The  reservation  in  the  18th  section  is  in- 
trusted to  the  municipal  council.  It  is  not 
pemdssible  to  predicate,  judicially,  of  such  a 
discretion  that  it  will  be  abused. 

Spring  Valley  Water  Works  v.  Sehettter,  110 
U.  8.  864  (28:178). 

The  judicial  tribunals  may  and  will  annul 
dty  ordmances,  for  oppression,  unreasonable- 
ness, or  injustice,  when  applied  to  by  parties 
who  are  injured. 

1  Dill.  Mun.  Corp.  (1881),  ^  819, 821;  Wood, 
Nuisances,  §  441,  note  1;  Yates  v.  MUwauJtes, 
77  U.  8.  10  Wall.  497  (19:984);  BaUimor^w. 
Badecke,  49  Md.  217. 

Mr,  Justice  Grajr  delivered  the  oi^nion  of 
the  court: 

The  plaintiff  in  its  ori^^inal  petition  relied  on 
a  charter  from  the  Legislature  of  Louisiana^ 
which  j^ranted  to  it  the  exclusive  privil^e  of 
supplying  the  City  of  New  Orleans  and  iu  In- 
habitants with  water  from  the  Mississippi  River, 
but  provided  that  the  city  council  should  not 
be  thereby  prevented  from  granting  to  any  per- 
son "contiguous  to  the  riv^'  the  privilege  of 
laying  pipes  to  the  river  for  his  own  use.  The 
only  matter  complained  of  by  the  plaintiff,  aa 
impairing  the  obligation  of  the  contract  ooo* 
tained  in  its  charter,  was  an  ordinance  of  the 
dty  council  granting  to  the  Louisiana  Sugar 
Refining  Company  permission  to  lay  pipea  from 
the  river  to  its  factory,  which  the  p'^^^tiff 
contended  was  not  conuguous  to  the  river. 

The  liOuisiana  Sugar  Kefining  Company  tn 
its  answer  alleged  that  its  factory  was  oomtiga- 
ous  to  the  river,  that  it  had  the  right  as  azipa- 
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dan  proprietor  to  draw  water  from  the  river 
for  ita  own  xue,  that  its  pipea  were  being  laid 
for  ita  own  use  only,  that  the  plaintiff  haid  no 
exduaiye  priyilege  that  would  impair  such  uae 
of  the  water  by  the  defendant  Company,  and 
that  the  rights  and  privilegea  claimed  by  the 
plaintiff  would  consatute  a  monopoly  and  be 
therefore  null  and  yoid. 

The  evidence  showed  that  the  pipes  of  the 
defendant  Company  were  beine  laid  ezclasive- 
ly  for  the  use  of  its  factory,  and  that  no  private 
ownership  intervened  between  it  and  the  river, 
but  only  a  public  street,  and  a  broad  ouay  or 
levee,  owned  by  the  dty  and  open  to  the  pub- 
lic, except  that  some  large  sugar  sheds  occu- 
pied by  lessees  of  the  city,  sto^  upon  it,  and 
that  the  tracks  of  a  railroad  were  Idd  across  it 

The  cTounda  upon  which  the  Supreme  Court 
of  Louuiana  gave  judgment  for  the  defendant 
appear  by  its  opinion,  which,  under  the  prac- 
tice of  tliat  State,  is  strictly  part  of  the  record, 
and  has  always  been  so  considered  by  this  court 
on  writs  of  error,  as  well  under  the  Judiciary 
Act  of  1789,  which  provided  that  "no  other  er- 
ror shall  be  assigned  or  regarded  as  a  ground 
of  reversal  than  such  as  appears  on  the  face  of 
the  record,"  as  under  the  later  Acts,  in  which 
that  provision  is  omitted.  Acts  Sept  24, 1789, 
chap.  20,  §  25,  1  Stat  at  L.  86;  February  5, 
1867,  chap.  28,  §  2,  14  Stat  at  L.  886;  Rev. 
Stat,  g  709;  Almoneiter  v.  Kenton,  60  U.  8. 
9  How.  1.  9  [18:21, 241;  Grand  Oulf  R.  Co.  v. 
Mars/iaU,  58  XT.  8. 12  How.  165  [18:9881; Onmn 
V.  Lahatiii,  60  U.  8. 19  How.  202  [15:  601];  Del- 
moM  V.  MerehawU  Mut.  Iiu.  Co.  81  U.  8. 14 
Wall  661,  668,  667  [20:757-759]:  Orotdey  v. 
New  OHeans,  109JJ.  8. 105  [27:  667];  Oreioent 
City  Co.  V.  Butehen  Union  Go.  120  U.  8. 141, 
146  [80:614.  616].  m 

That  opinion,  as  printed  in  85  La.  Ann.  1111, 
and  in  the  record  oefore  us,  shows  that  the 
grounds  of  the  Judgment  were:  that  the  right 
conferred  by  the  Legislature  of  the  State  upon 
the  Commercial  Bank  by  its  charter  in  1888, 
and  confirmed  to  the  plaintiff  by  its  charter  in 
1877,  was  the  exclusive  privilege  of  supplying 
the  dty  and  its  inhabitants  with  water  by  means 
of  pipes  and  conduits  through  the  streets  and 
lands  of  the  dtv;  that  by  the  general  law  of  Louis- 
iana, indepenaently  of  anything  in  those  stat- 
utes, riparian  or  contiguous  proprietors  had  the 
right  of  laying  pipes  to  the  river  to  draw  the 
water  necessary  for  thdr  own  use,  subject  to 
the  authority  of  the  State  and  the  dty,  in  the 
exercise  of  the  police  power,  to  regulate  this 
right,  as  the  public  security  and  the  public 
good  might  require;  that  section  18  of  the 
plaintiff's  charter  had  no  other  object  than  to 
secure,  beyond  the  possibility  of  doubt,  this 
riffbt  of  the  contiguous  owners  and  the  control 
of  the  municipal  authorities;  and  that  the  dty 
was  authorized  to  permit  the  defendant  Com- 
pany to  lay  pipes  across  the  quay  and  through 
the  streets  from  the  river  to  its  factory,  for  the 
purpose  of  supplying  it  with  water  for  its  own 
use. 

The  Constitution  of  Louisiana  of  1879  does 
provide,  in  article  258,  that  "The  monopoly 
ipattirc^  in  the  charter  of  any  corporation  now 
e.xisiiu^  in  the  State,  save  such  as  may  be  con- 
tained m  the  charters  of  railroad  companies, 
are  hereby  abolished."  But  the  opinion  of  the 
Supreme  Court  of   the  State  shows  that  it 
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tbouffht  it  unnecessary  and  "entirdy  out  of 
placr'  to  conddar  the  effect  of  that  provision 
upon  the  exdusive  privilege  of  the  plaintiff; 
and  it  was  not  suggerted.  dUier  in  Uie  petition 
for  the  writ  of  error,  or  in  the  asdgnment  of 
errors,  or  in  any  of  the  briefs  filed  in  this  court, 
that  any  effect  was  given  by  the  judgment  of 
the  state  court  to  that  providon  or  the  Consti- 
tution of  the  State. 

The  only  grounds  on  which  the  pldntiff  in 
error  attacks  the  judgment  of  the  state  court 
are  that  the  court  erred  in  its  construction  of 
the  contract  between  the  State  and  the  plaintiff, 
contained  in  the  plaintiff's  charter;  and  in  not 
adjudging  that  the  ordinance  of  the  dty  coun- 
cil, granting  to  the  defendant  Company  pernds- 
don  to  lay  pipes  from  its  factory  to  the  river, 
was  void  because  it  impaired  the  obligation  of 
that  contract 

The  arguments  at  the  bar  were  prindpally 
directed  to  the  question  whether  upon  the  facts 
proved  the  factory  of  the  defendant  Company 
was  contiguous  to  the  river.  But  that  is  not  a 
question  which  this  court  upon  this  record  is 
authorized  to  condder. 

This  being  a  writ  of  error  to  the  higheit 
court  of  a  State,  a  federal  question  must  nave 
been  dedded  by  that  court  agdnst  the  pldntiff 
in  error;  else  this  court  has  no  jurisdiction  to 
review  the  judgment.  As  was  said  bv  Mr. 
JtuHee  Story,  futy  vears  ago,  upon  a  full  re- 
view of  the  earlier  aeddons:  *'It  is  suflldent  if 
it  appears  by  dear  and  necessary  intendment 
that  the  question  must  have  been  raised,  and 
must  have  been  dedded  in  order  to  have  in- 
duced the  judgment,"  and  '*it  is  not  suflldent 
to  show  that  a  question  might  have  arisen  or 
been  applicable  to  the  case,  unless  it  is  further 
shown,  on  the  record,  that  it  did  arise,  and  was 
applied  by  the  state  court  to  the  case."  Crow- 
eU  V.  BandoU,  85  U.  S.  10  FM.  868, 898  [9:458, 
470].  The  rule  so  laid  down  has  been  often 
afllnned,and  constantly  acted  on.  Grand  Guff 
B.  Co.  V.  Mar$haU,  58  U.  8. 12  How.  165, 167 
[18:988,989];  BMge  Proprieton  v.  Hoboken 
Co.  68  U.  B.  1  Wall.  116,  148  [17:571^761; 
8tein€i  v.  FrankUn  County,  81  U.  S.  14  Walt 
15,  21  080:846,8481.  In  KUnger  v.  Mis$ouri, 
80  U.  8. 18  WaU.  257,  268  [20:685,  687],  Mr. 
Justice  Bradley  declared  the  rule  to  be  wdl  set- 
tled that  "Where  it  appears  by  the  record  that 
the  judgment  of  the  state  court  might  have 
been  ba^d  dther  upon  *  a  law  which  would 
raise  a  question  of  repugnancy  to  the  Consti- 
tution, laws,  or  treaties  of  the  United  States, 
or  upon  some  other  independent  ground,  and  it 
appears  that  the  court  did,  in  fact,  base  its 
juagment  on  such  independent  ground,  and 
not  on  the  law  rdsing  the  federal  question,  this 
court  wiU  not  take  jurisdiction  of  the  case, 
even  though  it  might  think  the  position  of  the 
state  court  an  unsound  one."  And  in  many 
recent  cases,  imder  section  709  of  the  Revised 
Statutes,  this  court,  speaking  by  the  Chief  Jus- 
tice, has  reasserted  the  rule  that  to  give  it  ju- 
risdiction of  a  writ  of  error  to  a  state  court,  it 
must  appear  aflSrmativdy,  not  only  that  a  fed- 
eral question  was  presented  for  deddon  to  the 
highest  court  of  the  State  having  jurisdiction, 
but  that  "its  decidon  was  necessary  to  the  do- 
termination  of  the  cause,  and  that  it  was  act- 
ually dedded,  or  that  the  judgment  as  ren- 
dered could  not  have  been  given  without  de- 
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ddingit''  Ayhmi  ▼.  ^tuMff,  92  U.  8. 837  [28: 
5111:  OitiUM  Bank  ▼.  Board  pf  LiauitUUtan, 
98  tf.  8. 140  [25:1141:  OJumteau  ▼.  GRiWn,  111 
U.  8. 200  [28:4001;  Adam*  Chunty  ▼.  Buriing- 
iond  M.B.Cb.  112  U.  8. 128  [28:678];  Detroit 
(Htu  B.  Oo.  T.  Quthard,  114  U.  8.  188  [29: 
118]. 

In  order  to  come  within  the  provision  of  the 
Constitation  of  the  United  8tateB  whicdi  de- 
clares that  no  8tate  shall  pass  any  law  impair- 
ing the  obligation  of  contracts,  not  only  must 
the  obligation  of  a  contract  have  been  impaired 
but  it  must  have  been  impaired  bv  a  law  of 
the  8tate.  The  prohibition  is  auned  at  the 
legislative  power  of  the  8tate,  and  not  at  the 
decisions  of  its  courts,  or  the  acts  of  adminis- 
trative or  executive  boards  or  officers,  or  the 
doings  of  corporations  or  individuals. 

Tms  court,  thoef ore,  has  no  Jurisdiction  to 
review  a  Judgment  of  the  highest  court  of  a 
8tate,  on  the  ground  that  the  obligation  of  a 
contract  has  been  impaired,  unless  some  legis- 
lative Act  of  the  8tate  has  been  upheld  by  the 
Judgment  sought  to  be  reviewed.  The  general 
rule,  as  applied  to  this  class  of  cases,  has  been 
clearly  stated  in  two  opinions  of  this  court, 
delivered  by  Mr.  Juitiee  Miller.  "It  must  be 
the  Constitution  or  some  law  of  the  8tate, 
which  impairs  the  oblif^on  of  the  contract, 
or  which  is  otherwise  in  conflict  with  the  Con- 
stitution of  the  United  States;  and  the  decision 
of  the  state  court  must  sustain  the  law  or  Con- 
stitution of  the  State,  in  the  matter  in  which 
the  conflict  is  supposed  to  exist,  or  the  case  for 
this  court  does  not  arise."  Mimmri  d  M,  B. 
Oo.  V.  Bo^  71 U.  8. 4  WaU.  177, 181  [18:881, 
882].  "  We  are  not  authorized  by  the  Judi- 
ciaiy  Act  to  review  the  Judgments  of  the  state 
courts,  because  their  Judgments  refuse  to  give 
eifect  to  valid  contracts,  or  because  those  Judg- 
ments, in  their  effect,  impair  the  obligation  of 
contracts.  If  we  did,  every  case  dedded  in  a 
state  court  could  be  brought  here,  where  the 
party  settine  up  a  contract  alleged  that  the 
court  had  taken  a  different  view  of  its  obliga- 
tion to  that  whidi  he  held."  Bnox t.  Bxehange 
Bank,  79  U.  8. 12  Wall  879,  888  [20:414,  4iq. 

As  later  dedsioDs  have  shown.  It  is  not  strict- 
ly and  literally  true  that  a  law  of  a  State,  in 
order  to  come  within  the  constitutional  prohi- 
bition, must  be  dther  in  the  form  of  a  statute 
enacted  by  the  Legislature  in  the  ordinary 
course  of  ledslation,  or  in  the  form  of  a  con- 
stitution establii^ed  by  the  people  of  the  State 
as  their  fundamental  law. 

In  Wmiami  v.  Brutfy,  96  U.  8.  176,  188  [24: 
716, 717],  it  was  said  by  Mr.  Justice  Fidd.  de- 
livering Judgment,  "Any  enactment,  nrom 
whatever  source  originating,  to  which  a  State 
gives  the  force  of  law,  is  a  statute  of  the  State 
within  the  meaning  of  the  dause  dted  relat- 
ing to  the  Jurisdiction  of  this  court"  (Rev. 
Stat.  %  709);  and  it  was  therefore  held  that  a 
statute  of  the  so  caUed  Confederate  States,  if 
enforced  by  one  of  the  States  as  its  law,  was 
within  the  prohibition  of  the  Constitution. 

So  a  by-law  or  ordinance  of  a  municipal  cor- 
poration may  be  such  an  exercise  of  legis- 
lative power  ddegated  by  the  Legislature  to 
the  corporation  as  a  political  subdivision  of  the 
State,  having  all  the  force  of  law  within  the 
limits  of  the  munidpali^,  that  it  may  proper- 
ly be  considered  as  a  law,  within  the  meaziing 
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of  this  artide  of  the  Constitution  of  the  Unit- 
ed Sutes. 

For  instance,  the  power  of  determining  what 
persons  and  property  shall  be  taxed  belongs 
exdudvdy  to  the  legislative  brandi  of  the 
government,  and,  whether  exercised  by  the 
Legislature  itself,  or  delegated  by  it  to  a  muni- 
cipal corporation,  is  stricUy  a  legislative  power. 
U.  8.  V.  New  Orleans.  98  U.  8.  ^1, 892  [25:225]; 
Meriwether  v.  QarreU,  102  U.  8.  472  [26:197]. 
Accordingly,  where  the  dty  coundl  of  Charles- 
ton, upon  which  the  Legislature  of  South 
Carolina,  by  the  dty  charter,  had  conferred  the 
power  of  tfudng  persons  and  iMt)perty  within 
the  dty,  passed  ordinances  assessing  a  tax 
upon  bonds  of  the  dty,  and  thus  dimioishing 
the  amount  of  interest  which  it  had  agreed  to 
pay,  this  court  held  such  ordinances  to  be  laws 
impairing  the  obligation  of  contracts,  for  the 
reason  that  the  dty  charter  gave  limited  legis- 
lative power  to  the  dty  council;  and  when  the 
ordinances  were  passea  under  the  supposed  au- 
thority of  the  legislative  Act,  their  provisions 
became  the  law  of  the  State.  Murrey  v. 
Oharieston,  96  U.  8.  482,  440  ^24:760.  761]. 
See  also  Home  Ins.  Oo.  v.  Oity  Chuneil  ef  Au- 
gusta,  98  U.  8.  116  [28:825],  -- 

But  the  ordinance  now  m  question  involved 
no  exercise  of  legislative  power.    The  Lefl:is- 
lature,  in  the  charter  granted  to  the  plaintiff, 
provided  that  nothing  therein  shouJd  "  be  so 
construed  as  to  prevent  the  dty  council  ^m 
granting  to  any  person  or  persons,  oontiguoua 
to  the  liver,  the  privilege  of  laying  pipes  to  the 
river,  exdusively  for  his  or  their  own  use.** 
The  Legislature  itself  thus  defined  the  daas  of 
persons  to  whom,  and  the  object  for  which, 
the  permission  might  be  grantea    All  that  waa 
left  to  the  dty  coundl  was  the  du^  of  deter- 
mining what  persons  came  within  the  defini- 
tion, and  how  and  where  they  might  be  per^ 
mitted  to  lay  pipes,  for  the  purpose  of  securing 
thdr  several  rights  to  draw  water  from  the 
river, without  unreasonably  interfering  with  the 
convenient  use  by  the  pamic  of  the  mnds  and 
highways  of  the  dty.   The  rule  was  established 
by  the  Legislature,  and  its  execution  only  com- 
mitted  to   the  munidpal  authorities.      The 
power  conferred  upon  the  dty  council  waa 
not  legislative,  but  administrative,  and  mi^ht 
equally  well  have  been  vested  by  law  in  the 
mayor  aloue,  or  in  any  other  officer  of  the  dt  j. 
N.  0..  M.  dt  T.  B.  Oo.  V.  EUerman,  105  U.  a. 
166, 172  [26:1015, 1017];  Day  v.  Qreen,  4  Onah. 
488,  488.    The  permission  granted  by  the  city 
council  to  the  defendant  Cooipany,  though  put 
in  the  form  of  an  ordinance,  was  in  effect  but 
a  license,  and  not  a  by-law  of  the  dtj,  still  leea 
a  law  of  the  State,    u  that  license  was  within 
the  authority  vested  in  the  city  council  by  the 
law  of  Louisiana,  it  was  valid;  if  it  transcended 
that  authority,  it  was  illegal  and  void.     Bus 
the  question  whether  it  was  lawful  or  unlaw* 
ful  depended  wholly  on  the  law  of  the  Stnte, 
and  not  at  all  on  any  provision  of  the  Conatl- 
tution  or  laws  of  the  United  States. 

The  cases  of  New  OrleansWater  Works  Cb.  w. 
Bivers,n6JJ.  8. 674 [29: 525], and  St.Tammanp 
Water  Works  Oo.v.  New  Orleans  Water  Workm  Oo 
120  U.  8. 64  [80:568],  on  which  the  plaintifT  re- 
lied in  support  of  its  bill,  were  essentially  <iif. 
ferent  from  the  case  at  bar.  In  each  of  thoae 
cases,  the  validity  of  the  article  of  the  OoiistS- 
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tution  of  1879  abolishing  monopolies  was  drawn 
in  qaestion  by  the  bill,  and  relied  on  by  the 
defendants.  Rivera  did  not  contend  that  bis 
property  was  contiguous  to  the  river.  The  St. 
Tamniany  Water  Works  Company  had  been  in- 
corporate since  the  New  Orleans  Water  Works 
Company,  under  a  general  statute  of  the  State, 
for  the  purpose  or  supplying  the  whole  dtv 
and  its  inhabitants  with  water.  And  both 
those  cases  were  appeals  from  the  Circuit  Court 
of  the  United  States,  upon  which  this  court 
was  not  restricted  to  the  consideration  of  fed- 
eral  questions  decided  below,  but  had  Juris- 
[33]       diction  to  determine  the  whole  case. 

The  difference  in  the  extent  of  the  Jurisdic- 
tion of  this  court  on  writ  of  error  to  the  high- 
est court  of  a  State,  and  on  appeal  from  a  &- 
cuit  Court  of  the  United  States— as  affected  by 
the  ground  of  the  decision  of  the  court  beiow — 
is  illustrated  by  the  cases  of  contracts  payable 
in  Confederate  currency,  or  made  in  consider- 
ation of  loans  of  Confederate  currency,  durine 
the  war  of  the  rebellion,  and  by  the  cases  oi 
promissory  notes  given  before  tniat  war  for  the 
price  of  persona  sold  a&  slaves. 

In  Thorington  v.  Bmith,  75  U.  8.  8  Wall.  1 

S 9:861],  this  court,  reversing  a  Judgment  of 
e  Circuit  Court  of  the  United  States  in  Ala- 
bama, held  that  a  contract  for  the  payment  of 
money  in  Confederate  currency  was  not  un- 
lawful. Like  decisions  have  often  been  made 
,  in  later  cases  brought  here  from  the  Circuit 
Courts  of  the  United  States.  Planter$  Bank 
T.  Union  Bank,  88  U.  S.  16  WalL  488,  497  [21: 
478, 479]:  OanfederaU  NoU  Gate,  86  U.  S.  19 
Wall.  M8  [22:196];  WilmingUmdiW.  B.  Co.  v. 
BiM,  91  U.  6.  8  [28:186];  Oook  v.  LUlo,  108 
U.  S.  792  [26:4601.  Tet  in  Bet/id  T.  Dmaret, 
77  U.  S.  10  WalL  587  [19:1007],  where  a  suit  on 
a  mortgage  to  secure  the  payment  of  promis- 
sory notes  given  for  a  loan  of  Confederate  cur- 
rency had  been  dismissed  by  the  Supreme  Court 
of  Louisiana,  on  the  ground  that  the  notes  and 
mortgage  were  nullities,  because  the  Confeder- 
ate currency,  which  constituted  the  considera- 
tion, was  illegal  by  the  general  law  of  the 
State,  this  court  dismissed  the  writ  of  error, 
because  no  statute  of  the  State  was  drawn  in 

Question.  And  in  Bank  ofWui  Tennessee  v. 
Htiien»  Bank  of  Louisiana,  80  U.  8. 18  Wall 
482  [20:5141 ;  8.  0. 81 U.  S.  14  Wall.  9  [20:514], 
where  the  dupreme  Court  of  Louisiana,  aflSrm- 
ing  a  Judgment  rendered  by  an  inferior  court  of 
the  State  b^ore  the  adoption  of  article  127 
of  the  State  Constitution  of  1868,  by  which  '*a]l 
agreements,  the  consideration  of  whidi  was 
Confederate  money,  notes  or  bonds,  are  null 
and  void,  and  shall  not  be  enforced  by  the 
courts  of  this  State,"  dismissed  a  suit  to  recover 
money  payable  in  Confederate  notes,  basing  its 
Judgment  both  upon  that  article  of  the  Consti- 
tution and  upon  adjudications  in  that  State 
before  its  adoption,  this  court,  si>eaking  by 
Mr,  Justice  Swayne,  dismissed  a  writ  of  error, 
and  said:  "The  result  in  this  case  would  have 
[34]  been  necessarily  the  same  if  the  Constitution 
had  not  contained  the  provision  in  question. 
This  brinn  the  case  within  the  authority  of 
Bethel  v.  Bemaret,"  above  cited.  In  another 
case  at  the  same  term,  the  disposition  by  this 
court  of  the  case  of  Bank  of  West  Tenneuee  v. 
Citium  Bank  €f  Louisiana  was  thus  explained 
by  Mr,  Justice  Miller:  "As  it  was  apparent 
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from  the  record  that  the  judgment  of  the  couri 
of  original  Jurisdiction  was  rendered  before 
that  article  was  adopted,  we  pould  not  enter- 
tain Jurisdiction  when  the  decision  in  that  par- 
ticular point  was  placed  on  a  s^und  which  ex- 
isted as  a  fact  and  was  bevona  our  control,  anu 
was  sufScient  to  support  the  judgment,  because 
another  reason  was  given  which,  if  it  had  been 
the  only  one,  we  could  review  and  might  re- 
verse."   Ddmas  v.  Merchants  Mut,  Ins.  Co,  81 
U.  S.  14  Wall.  661, 666  [20: 757, 759].    In  Dd- 
mas  v.  Insurance  Co,,  Just  dted,  where  the 
Judgment  of  the  Louisiana  court  was   put 
wholly  upon  that  article  of  the  Constitution, 
this  court  therefore  took  Jurisdiction,  and  re- 
versed the  jud^ent,  but  said  that  where  a  de- 
cision of  the  highest  court  of  a  State,  "whether 
holdinff  such  contract  valid  or  void,  is  made 
upon  the  general  principles  by  which  courts 
determine  whether  a  consideratioii  is  good  or 
bad  on  principles  of  public  policy,  the  aecision 
is  one  we  are  not  autnorizea  to  review."    And 
in  Tarter Y.  Eeadi,  82U.  S.  15  WaU.  67  [21:821, 
as  well  as  in  Bugger  v.  Boeock,  104  U.  S.  596^ 
601  [26:846,  8481,  the  proposition  thus  stated 
was  affirmed,  and  was  acted  on  by  diunissing 
a  writ  of  error  to  a  state  court    9o  in  Steven- 
son V.  Wittiams,  86  U.  S.  19  WalL  572  [22:162] 
where  a  judgment  of  the  Supreme  Court  ox 
Iiouisiana,  annulling  a  Judgment  of  a  lower 
court,  on  the  ground  that  the  promissory  notes 
on  which  it  was  rendered  had  been  given  for  a 
loan  of  Confederate  money,  was  brought  here 
hv  writ  of  error,  this  court,  speaking  by  Mr, 
Justice  Field,  after  disposing  of  a  distinct  fed- 
eral question,  and  observing  that  the  aforesaid 
ground  would  not  be  deemed,  in  a  federal 
court,  sufficient  to  set  aside  the  Judgment,  said: 
"But  the  ruling  of  the  state  court,  in  these  par- 
ticulara,  however  erroneous,  is  not  subject  to 
review  by  us.    It  presents  no  federal  question 
for  our  examination.    It  conflicts  with  no  part 
of  the  Constitution,  laws  or  treaties  ol  the 
United  States.    Had  the  state  court  refused  to 
uphold  the  jud^nnent  because  of  the  provision 
in  the  Constitution  of  the  State,  subwquenUy 
adopted,  prohibiting  the  enforcement  of  con- 
tracts founded  upon  Confederate  money*  a 
federal  question  would  have  been  presented. 
That  provision,  however,  does  not  appear  to 
have  caused  the  ruling."    86  U.  8. 19  Wall.  576, 
577  [22:168, 164].    Those  cases  deariy  estab- 
lish that,  on  a  writ  of  error  to  a  state  court,, 
this  court  had  Jurisdiction  to  review  and  re- 
verse the  Judgment,  if  that  Judgment  was  based 
wholly  upon  the  State  Constitution;  but  that 
if  it  was  based  on  the  previous  law  of  the  State, 
this  court  had  no  JuruBdiction  to  review  it,  sd- 
though  the  view  taken  by  the  state  court  was 
adverse  to  the  view  taken  by  this  court  in  ear- 
lier and  later  cases  coming  up  from  a  Circuit 
Court  of  the  United  States. 

In  actions  brought  upon  promissory  notes 
given  for  the  purchase  of  slaves  before  the  war, 
the  same  distinction  has  been  maintained.  The 
Constitutions  adopted  in  1868,  by  the  States  of 
Arkansas,  Gteorgia  and  Louisiana,  respectively, 
provided  that  the  courts  of  the  State  snould  not 
enforce  any  contract  for  the  purchase  or  sale 
of  slaves.  In  Osbom  y.  Nicholson,  80  U.  8.  la 
Wall.  654  [20:689].  a  Judgment  rendered  for 
the  defendant  bythe  Circuit  Court  of  the  United 
States  for  the  District  of  Arkansas,  in  an  ac- 
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tion  on  a  promissory  note  for  the  porchaae  of  a 
«lave,  was  reversed,  because  this  court  was  of 
opinion  that  the  contract  was  valid  at  the  time 
when  it  was  made,  and  therefore  its  obligation 
was  impaired  by  tlie  subsequent  Constitution. 
For  like  reasons,  this  court,  in  Wliite  y.  Edrt, 
80  U.  8. 18  WaU.  646  r20:68in,  reversed  a  rim- 
ilnr  judgment  rendered  by  tne  Supreme  Court 
of  the  State  of  Georgia,  and  based  upon  the 
provision  of  its  Constitution.  But  in  Palmer 
V.  Marston,  81  U^  S.  14  Wall.  10  [20:826], 
where  the  Supreme  Court  of  Louisiana,  in  a 
similar  action,  bad  placed  its  judgment  for  the 
defendant  upon  the  law  of  the  State,  as  estab- 
lished and  acted  upon  before  the  adoption  of 
the  Constitution  of  1868  and  since  adhered  to, 
and  had  declined  to  pass  upon  the  question 
whether  the  provision  of  that  Constitution  was 
valid  or  invalid  as  an  Act  of  Legislation  and  in 
relation  to  the  article  of  the  Constitution  of  the 
United  States  against  impairing  the  obligation 
of  contracts,  because  it  was  unnecessary  and 
could  have  no  practical  influence  upon  the  re- 
[36]  8ul(>  this  court  dismissed  a  writ  of  error,  for 
want  of  jurisdiction,  sa3ring:  "It  thus  appears 
that  the  provision  of  the  State  Constitution 
upon  the  subject  of  slave  contracts  was  in  no 
wise  drawn  in  question.  The  decision  was 
governed  by  the  settled  principles  of  the  juris- 

Erudence  of  the  State,  in  such  cases  this  court 
as  no  power  of  review.''  "Substantially  the 
same  <}uestion  arose  in  Bank  €f  West  Tennessee 
V.  Cituens  Bank  of  Louisiana  \9upra\  hereto- 
fore decided.  The  writ  of  error  was  dismissed 
for  want  of  jurisdiction.  The  same  disposition 
must  be  made  in  this  case."  ft 

These  cases  are  quite  in  harmony  with  the 
line  of  cases,  beginning  before  these  were  de- 
cided, in  which,  on  a  writ  of  error  upon  a  judg- 
ment of  the  highest  court  of  a  State,  giving  et- 
feet  to  a  statute  of  the  State,  dravm  in  quertion 
as  affecting  the  obligiition  of  a  previous  con- 
tract, this  court,  exercising  its  paramount  au- 
thority of  determining  whether  the  statute  up- 
held by  the  state  court  did  impair  the  obliga- 
tion of  the  previous  contract,  is  not  concluded 
by  the  opinion  of  the  state  court  as  to  the  va- 
lidity or  the  construction  of  that  contract,  even 
if  contained  in  a  statute  of  the  State,  but  deter- 
mines for  itself  what  that  contract  was.  LesA- 
ing  cases  of  that  class  9xq  Bridge  Proprietors  y, 
noboken  Cb.  68  U.  S.  1  Wall  116  [17:  671],  in 
which  the  state  court  afiSrmed  the  validity  of  a 
statute  authorizing  a  railway  viaduct  to  be  built 
across  a  river,  which  was  drawn  in  question  as 
impairing  the  obligation  of  a  contract,  pre- 
viously made  by  the  State  with  the  proprietors 
of  a  bridge,  that  no  other  bridge  should  oe  built 
across  the  river;  and  cases  in  which  the  state 
court  affirmed  the  validity  of  a  statute,  impos- 
ing taxes  upon  a  corporation,  and  drawn  in 
question  as  impairing  the  obligation  of  a  con- 
tract in  a  previous  statute  exempting  it  from 
such  taxation.  Piqua  Brandi  of8tate  Bank  v. 
Knoop,  57  U.  S.  l(f  How.  869  [14:  977];  Oku, 
Life  Ins.  A  T.  Oo.  v.  DtboU,  57  U.  S.  16  How. 
416  [14:  997];  Mechanics  d  Traders  Bank  v. 
Debolt,  n9U.  8.  18  How.  880  [15:  468];  Jeffer- 
son Branch  Bank  v.  SkeUy,  66  U.  S.  1  Black, 
486  [17:  173J;  Nem  Jersey  v.  Yard,  95  U.  8. 104 
[24:  852];  Memphis  dt  O.  B.  Co.  v.  Oaines,  97 
U.  S.  697,  709^4:  1091,  1094];  University  v. 
PeopU,  99  U.  8.  809  [25:  887];  Louisville  &  N. 
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B.  Oo.  T.  PcUmes,  109  U.  &  244  [87: 922];  Vem 
phis  Qas  Light  Oo.  v.  8h^  County,  109  U.  8. 
898  [27:  9761;  VicMwv  8.  A  P.  R.  Co.  v. 
Dennis,  116  tJ.  8.  665  p9:  770].    In  each  of    t^i 
those   cases,    the   state  court  upheld  a  right    ^    ^ 
claimed  under  the  later  statute,  and  could  not 
have  made  the  decision  that  it  did  without  up- 
holding that  right;  and  thus  gave  effect  to  the 
law  of  the  State  drawn  in  qi^stion  as  impair- 
inir  the  obligation  of  a  contract. 

The  distinction  between  the  two  daases  of 
cases — those  in  which  the  state  court  has,  and 
those  in  which  it  has  not,  given  effect  to  the 
statute  drawn  in  question  as  impairing  the  ob* 
Miction  of  a  contract — as  affecting  the  ccn.side^ 
ation  by  this  court,  on  writ  of  error,  of  the  true 
construction  and  effect  of  the  previous  contract, 
is  clearly  brought  out  in  Kennebec  dbP.  ILCo,  ?. 
Portland  d  K.  R.  Co.  81  U.  S.  14  Wall.  28  [20: 
8501.    That  was  a  writ  of  error  to  the  Supreme 
Juaicial  Court  of  Maine,  in  which  a  foreclos- 
ure, under  a  Statute  of  1857,  of  a  railroad  mort- 
gage made  in  1852,  was  contested  upon  the 
ground  that  it  impaired  the  obligation  of  the 
contract,  and  the  parties  agreed  tl^t  the  opia* 
ion  of  that  court  uiould  be  considered  as  part 
of  the  record.     Mr.  Justice  Miller,  in  delivering 
judgment,  after  statins  that  it  did  appear  that 
the  question  whether  the  Statute  of  1857  im- 
paired  the  obligation  of  the  mortgage  rontnd 
"was  discussed  in  the  opinion  of  the  court,  and 
that  the  court  was  of  the  opinion  Uiat  the  stat- 
ute did  not  impair  the  obligation  of  the  con- 
tract," said:  "If  this  were  all  of  the  case,  we 
should  undoubtedly  be  bound  in  this  court  to  in- 
quire whether  the  Act  of  1857  did,  asconadiied 
by  that  court,  impair  the  obligation  of  the  con- 
tract   Bridge  Proprietors  v.  Ooboken  Co.  68  U. 
S.  1  Wall.  116  ri7:  571].    But  a  full  exaniioa- 
tion  of  the  opinion  of  the  court  shows  that  iu 
Judgment  was  based  upon  the  ground  that  the 
foreclostue  was  valid,  without  reference  to  the 
Statute  of  1857,  because  the  method  parsoed 
was  in  strict  conformity  to  the  mode  of  fore- 
closure authorized,    when  the  contract  was 
made,  by  the  laws  Uien  in  existence.    Now,  II 
the  state  court  was  ri^ht  in  their  view  ot  the 
law  as  it  stood  when  the  contract  was  made,  it 
is  obvious  that  the  mere  fact  that  a  new   law 
was  made  does  not  impair  the  obUgatloo  of  the 
contract.    And  it  is  a&o  clear  that  we  caDoot 
inquire  whether  the  Supreme  Court  of  Maine 
was  right  in  that  opinion.    Here  is,  therefore, 
a  clear  case  of  a  sufficient  ground  on  which  the 
validity  of  the  decree  of  the  state  court  cookl 
rest,  even  if  it  had  been  in  error  as  to  the  effod 
of  the  Act  of  1857  in  impairing  the  oblieatioc 
of  the  contract    And  when  there  is  8U(£  dis- 
tinct and  sufficient  ground  for  the  support  of 
the  judgment  of  the  state  court,  we  cannot  taka 
jurisdiction,  because  we  could  not  reverse  the 
case,  though  the  federal  question  was  decided 
erroneously   in  the  court  below  against  the 
plaintiff  in  error.    Rector  v.   Ashley,    73  TJ.  S. 
6  Wall.  142  [18:  733];  Klinger  v.  Mimmauri,  80 
U.  8. 13  Wall.  257  r20:  685T;  Steines  ▼.   KroitA^ 
lin  County,  81  U.  8.   14  Wall.   16   (20:  SMI. 
The  writ  of  error  must  therefore  bo  aismi^ed 
for  want  of  jurisdiction."    Kennebec  <fc  ^.    i2: 
Co.  V.  Portland  dt  K.  R  Co.  81 U.  S.  14  Mr%lL 
26.  26  [20:  851]. 

The  result  of  the  authorities,  ApMplying  t« 
cases  of  contracts  the  settled  rules,  that  In 
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4er  to  gire  tbls  court  JaiisdicUoB  of  a  writ  of 
error  to  a  state  court,  a  federal  question  must 
hare  been,  ezmesAy  or  in  effect,  decided  by 
Cliat  court,  and,  therefore,  that  when  the  roc- 
onl  shows  that  a  federal  question  and  another 
qoestioa  were  presented  to  that  court  and  its 
jfH^k*«  turned  on  the  other  question  only,  this 
court  has  no  jurisdiction,  may  be  summed  up 
ss  follows:  When  the  state  court  decides  against 
a  ri^t  claimed  under  a  contract,  and  there  was 
no  biw  subsequent  to  the  contract,  this  court 
cfearlT  has  no  Jurisdiction.  When  the  existence 
sod  the  construction  of  a  contract  are  undis- 
puted, and  the  state  court  upholds  a  subsequent 
ttw,  on  the  nouDd  that  it  did  not  impair  theob- 

r  on  of  the  admitted  contract,  it  is  equally 
that  this  court  has  Jurisdiction.  When  the 
stste  court  holds  that  there  was  a  contractconfer- 
ting  certain  rights,  and  that  a  subsequent  law  did 
not  impair  those  rights,  this  courthas  Jurisdic- 
tioo  to  consider  the  true  construction  of  the 
sopposed  contract;  and  if  it  is  of  opinion  that 
h  dki  not  confer  the  rights  affirmed  by  the  state 
court,  and  therefore  its  obligation  was  not  im- 
paired bj  the  subsequent  law,  it  may  on  that 
ground  affirm  the  Judgment.  So,  when  the 
state  court  upholds  the  subsequent  law,  on  the 
ground  that  tne  contract  did  not  confer  the  right 
claimed,  this  court  may  inouire  whether  the 
supposed  contract  did  gire  the  right,  because, 
if  u  did.  the  subsequent  law  cannot  be  upheld. 
But  when  the  state  court  gires  no  effect  to  the 
subsequent  law,  but  decides,  on  grounds  inde- 
pcwteot  of  that  law,  that  the  right  claimed  was 
not  conferred  by  the  contract,  the  case  stands 
Jost  as  tf  the  subsequent  law  had  not  been 
pMed.  and  this  court  has  lo  Jurisdiction. 

In  the  present  case,  the  Supreme  Court  of 
Lgntrisna  did  not,  and  the  plaintiff  in  error 
docs  not  pretend  that  it  did,  give  anv  effect  to 
tbe  proTWon  of  the  Constitution  of  1879  abol- 
taking  mooopolies.  Its  ludgment  was  based 
vtiolly  upon  the  general  law  of  the  State,  and 
B  the  oonstmctioii  and  effect  of  the  charter 
J  the  L^islature  to  the  plaintiff  Company, 
of  the  Imnse  frmn  the  city  council  to  the  de- 

laat  Company,  and  in  no  degree  upon  the 

CoBfltitntloQ  or  any  law  of  the  State  subsequent 
to  tUc  pteintUrs  charter.  The  case  cannot  be 
shed  in  principle  from  the  cases  shove 
wblcfa  writs  of  error  to  state  courts 


ksw  been  dismissed  for  want  of  Jurisdiction. 
Am  was  ssid  in  Bank  €f  Wett  Tenne$$ee  ▼.  OiH- 
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fmt  914].  above  dted,  "The  result  in  this  case 
wooM  have  been  necessarily  the  same  if  the 
CkJMtifuliuo  had  not  contained  the  provision  in 
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SioU  aidbondi — uhen  er$ate  malienan  raHrwui. 

L  Where  state  iMods,  Issued  to  aid  a  railroad,  are 
void  as  twiuir  iu  violation  of  die  State  OonstltutiOD. 
the  acoeptanoe  and  use  of  the  )x>nds  by  the  raUroaU 
oompanj  does  not  create  a  Uen  In  favor  of  the  State 
upon  the  Income  of  the  road  for  the  amount  of  the 
bondSL  of  whiob  a  purobaser  of  the  tx>nds  can  avail 
himself  as  against  a  subsequent  purehaser  of  the 
road. 

2,  A  new  oompany,  onnnised  bj  purebasers  of 
such  road  on  mortgaffe  foreclosure,  took  the  road 
free  of  Inoumbranoe  In  favor  of  the  State,  an«l 
neither  the  State  nor  Its  tMndholders  are  entitled  u » 
a  sequestration  of  the  income  arising  therefrom  lu 
its  hands. 

[Noe.  70.  71.1 
Argued  Jan.  17, 18,1888,  Decided  March  19,1888. 

APPEALS  from  Judgments  of  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas,  dismissing  actions  to  sub- 
ject the  income  t)f  defendants'  railroads  to  the 
payment  of  the  interest  due  on  state  aid  bonds. 
Amrmed. 

Reported  below,  18  Fed.  Rep.  844,  21  Fed. 
Rep.  870. 

The  facts  are  fully  stated  in  the  opinion. 

Meetrs,  John  R.  Dos  P»ssos»  U.  31. 
Roee,  John  MeClure.  and  A,  H,  OaHand, 
for  appellants: 

The  Act  of  the  (General  Assembly  of  the 
State  of  Arkansas,  of  July  21,  1868,  created  an 
eouitable  or  statutory  lien  or  charge  in  favor 
of  the  State,  upon  the  income  and  revenue  of 
the  roads. 

Eamee  v.  Johnecm,  4  Allen,  888;  Const  art 
10,  ^  2;  FTetehery.  Oliver,  26  Ark.  296;  1  Des^. 
Taxation,  $^  1;  Heine  v.  Levee  Comn,  86  U.  8. 
19  WalL  666  (22:22^;  Tampkine  v.  LiUU  Soek 
AF.8.R0a.l6  Fed.  Rep.  6;  Ooati  v.  HiU, 
41  Ark.  149. 

The  usual  course  of  enforcing  a  lien  in  equi^, 
if  not  discharged,  is  by  a  sale  of  the  property 
to  which  it  is  attached. 

2  Story,  Eq.  Jur.  12th  ed.  %  1217;  NeaU  v. 
MarOarauoh.S  Mylne  A  C.  m,  416;  Price  v. 
Flalmer,  H  Hun,  604;  PerrvY.  Board  of  MU- 
$ian$,  8  Cent  Rep.  62, 102  N.  T.  99. 

The  right  to  foreclose  is  incident  to  s  mort 

niai  y.  SuUiffan  R  Co.  C.  C.  U.  a  perCu^ 
Us,  /.,  11th  Monthly  Law  Rep.  N.  S.  188-144. 

A  lien  given  by  a  statute  may  be  enforced  in 
a  court  of  equity,  although  no  mode  for  its  en- 
forcement te  given  by  the  statute. 

2  Desty,  Taxation,  784,  and  cases  dted. 

Where  the  parties  came  to  an  agreement  as 
10  the  produce  of  hmd,  equity  will  spedflcally 
enforce  the  agreement  against  the  party  who 
makes  it  and  ul  persons  with  notice. 

Ketekum  y.  St.  Louie,  101  U.  S.  806  (26:999); 
Legard  y.  Hodgee,  8Bro.  Ch.  681-688;  Ex  PirU 
WiUe,  1  Yes.  Jr.  162;  A  C.  2  Cox,  Eq.  288; 
AJbboUY,  Stratten,  8Jones&LaT.  608;  Smith 
V.  PatUm,  12  W.  Va.  441;  Smith  Company  v. 
McOMinneee,  14  R  I.  69;  Boaeh  y.  Ahem,  17 
N.  Y.  Week.  Dig.  188. 

A  lien  is  a  right  to  possess  and  retain  prop> 
erty  untO  some  diarge  attaching  to  it  is  paid  or 
discharged. 

1  Story,  Eq.  Jur.  %  606;  Bisph.  Prin.  Eq. 
6861. 

The  generality  of  the  languiun  creattng  the 
Uen  forms  no  objection  to  its  valldi^. 

WiUon  V.  Bovee.  92  U.  S.  826(28:610);  Poffn^ 
y.  Wilson,  74  N.  Y.  848. 
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An  eqaitable  mortgage  may  be  oonstitated 
by  any  writing  from  which  the  intention  to 
mortgage  may  oe  gathered. 

WUsan  y.  Boyee,  2  DUL  589;  Staie  ▼.  Busk, 
23  Wis.  686;  StaU  v.  LaQrange  d  M,  B.  Co. 
4  Humph.  488;  McOraw  v.  MemphU  d  0.  S, 
Co.  5  Cold.  434;  Whitehead  ▼.  Vineyard,  60 
Mo.  80. 

A  long  and  uninterrupted  practice  under  the 
statute  is  good  evidence  of  its  construction. 

McKeen  ▼.  Delaney,  9  U.  S.  5  Cranch,  22 
(8:25);  Union  Iru,  Go.  v.  Eoae,  62  U.  8.  21 
How.  35  (16:61);  P/«mi?wrv.  P/wmm^r,  87  Miss. 
185;  Atty-Qen,  ▼.  Bank  of  Cape  Fear,  5  Ired. 
(N.  C.)  Eq.  71;  Bailey  y.  Bolfe,  16  N.  H.  247. 

The  bondholders  can  ayaO  themselyes  of  the 
lien. 

The  fact  that  the  contract  is  embodied  or 
arises  out  of  a  statute  does  not  alter  the  con- 
dition of  the  parties. 

Furman  y.  Mc/iol,  75  U.  8.  8  Wall.  44 
(19:870);  Keith  y.  Ckkrk,  97  U.  8. 471  (24:1077): 
Woodruff  y.  TrapnaU,  61  U.  8.  10  How.  190 
(18:888);  Curranr.  Arkaneae,  66  U.  8. 15  How. 
804  (14:704). 

A  legislative  proposition  acted  on  by  a  cor- 
poration or  natural  person  forms  a  contract. 

Farrington  v.  Tenneeeee,  95  U.  8. 679  (24:558). 

K  it  can  be  gathered  from  a  subsequent  stat- 
ute, in  pari  materia,  what  meaning  the  Legis- 
lature attached  to  the  words  of  a  former  Act, 
this  will  amount  to  a  legislative  declaration  of 
its  meaning  and  will  govern  the  construction 
of  the  first  statute. 

U.  8.  y.  Freeman,  44  U.  8.  8  How.  656 
(11:724). 

The  State  of  Arkansas  could  not  levy  a  tax 
to  pay  the  state  aid  bonds. 

Cheney  v.  Jonee,  14  Fk.  687. 

The  securi^^  given  by  the  Railroad  Com- 
panies to  the  State  is  a  trust  fund  for  the  pay- 
ment of  the  debt,  and  the  bondholder  has  an 
equitable  right  to  have  it  thus  applied. 

Hampton  v.  Phippe,  108  U.  8.  260  (27:719); 
Sheld.  Subrogation,  §  168;  KeUy  y.  Alabama 
ift  a  A  a>.  58  AhL  448;  O^  y.  Bamee,  64 
Ala.  108;  Knighton  v.  Curry,  62  Ala.  405; 
Young  Y.  Montgomery  dE.  R,Ck>,2  Woods,  606. 

The  complainants  can  be  subrogated  to  the 
rights  of  the  State. 

1  Story,  Eq.  Jur.  827,  499,  499a,  688;  Moeee 
y.  MurgaProyd,  1  Johns.  Ch.  119;  Hand  v.  8a- 
vanna/i  d  C.  B.  Co.  12  8.  C.  814;  KeUy  v.  Ala- 
bama dC.R.  Co.,  Knighton  v.  Curry,  and  Colt 
y.  Barnes,  eupra. 

The  lien  took  effect  immediately  upon  the 
awards  being  made. 

Floumoy  y.  Jtffereontille,  17  Ind.  169;  Mur- 
dock  V.  Woodeon,  2  DilL  204;  8tate  v.  JfcKap,  48 
Mo.  599;  Aekerman  v.  Hunsicker,  21  Hun,  58; 
Brinkmeyer  v.  Broumeller,  55  Ind.  487;  Nelson 
v.  Iowa  K.  R.Co.  S  American  R  Rep.  82;  1 
Jones,  Mort.  §§  870,  878,  878,  879;  Lawrence 
y.  Tucker,  64  U.  8.  28  How.  14  (16:474). 

The  amount  of  the  intended  advances  may 
be  indefinite. 

WitaswUM  y.  Ekerman,  51  Miss.  841;  i>W0- 
taee  v.  WM,  62  Ala.  271;  1  Jones,  Mort  867. 

The  mortgagee  is  entitled  to  the  security. 

Jones,  Mort  $864;  ifq^  y.  i^,  69  Pa.  880. 

A  mortgage  for  future  advances  is  obligatory. 

Shirrasy.  Cqig,  11  U. 8. 7 Cranch,  84(8:260); 
Aekerman  y.  Eunticker,  85  N.  T.  48,  where  all 


of  the  cases  are  examined.     17.  8,  v.  Uooe,  T 
U.  8.  8  Cranch,  78  (2:370). 

A  mortgage  of  indemnity  to  a  surety  is  a. 
lien  from  the  time  of  its  execution. 

Krutsinger  v.  Broton,  72  Ind.  466;  1  Jone% 
Mort.  §  883. 

The  Statutes  of  July  21,  1868,  and  April  10. 
1869,  constituted  notice  to  a\\  persons  of  th& 
lien  of  the  state  aid  bondholders. 

Ketchum  v.  8t.  Louis,  101  U.  8.  806  (25:999); 
Hand  v.  Bavannah  d  C.  R  Co.  12  8.  C.  814; 
Memphis  d  L.  R.  Co.  v.  BtaU,  87  Ark.  642;  CoU 
v.  Barnes,  64  Ala.  108;  Young  y.  Montgomery 
dK.  R.  Co.  2  Woods,  611;  Kdly  v.  AlabatM 
d  C.  R.  Co.  58  Ala.  498;  Bhawy.  LittURock d 
F.  8.  R.  Co.  100  U.  8.  606  (25:757);  Miller  y. 
Rutland  d  W.  R.  Co.  86  Vt  462. 

The  state  aid  bonds  issued  under  the  Act  of 
July  21, 1868,  were  created  by  the  consent  of 
the  people  of  Arkansas,  in  accordance  with  tb» 
Constitution  of  that  State. 

8m$th  v.  JanemriUe,  26  Wis.  291;  Louisville  d 
N.  R.  Co.  y.  CountyCt.  ofDandmrn,  1  8need» 
687;  Hammond  y.  Haines,  26  Md.  641;  Will- 
iams v.  Cammaek,  27  Miss.  209;  OHlapie  v. 
Paimer,  20  Wis.  544;  State  v.  Noyes,  10  Post 
(N.  H.)  292;  BuU  v.  Read,  18  Qratt  78;  John- 
son y.  Rich,  9  Barb.  680;  Peojde  v.  Reynolds^ 
10  HI.  1;  Robinson  y.  BidweU,  22Cal.  879. 

The  practical  construction  given  to  %  statute 
by  the  public  officers  of  the  otate,  and  acted 
upon  by  the  people  is  decisive  in  caae  of 
doubt 

Union  Ins.  Co.  y.  Hoge,  62  U.  8.  21  How.  85> 
(16:61);  Bolomon  v.  CarteneiUe,  41  Oa.  157; 
Plummer  y.  Ptummer,  87  Miss.  186;  Bz  Porto 
8dma  eft  &.  B.  Ob.  46  Ala.  696u 

The  decision  in  Arkansas  y.  LittleRoek,  Jf. 
R  d  T.  R  Co.,  81  Ark.  701,  is  not  l^dhig: 
upon  and  should  not  be  followed  by  this  court 

Even  if  those  bonds  were  issued  under  a  law 
not  passed  in  accordance  with  the  Constitiitloii* 
the  company  which  had  reoeived  and  negotiated 
them,  and  was  in  the  poosession  of  the  proceeds 
derived  from  that  sale,  could  not  be  beard  h^ 
anycourt  to  set  up  such  a  defense. 

Florida  Cent.  R  Co.  y.  8chutte,  106  TJ.  a 
118  (26:  827);  Ferguson  y.  Landram,  1  Bua^ 
(Ev.),  648;  8.  C  5  Bush  (Ey.),  236;  Jannioon^  t, 
Oriswold,  2  Mo.  App.  160;  8.  C.  6  Mo.  App* 
407;  Burlington  v.  Gilbert,  81  Iowa,  866;  jSw- 
weU  Y.Pittsburg,  86  Pa.  418;  MoU  y.  Detroit,  18- 
Mich.  495;  People  v.  Murray,  6  HiU,  472;  TbA 
v.  Adams,  10  Cush.  252;  Big.  Estop.  609. 

Decisions  of  the  state  courts  will  not  be  fol- 
lowed by  the  federal  courts,  unless  the  yery 
point  is  involved. 

Carndl  v.  Carroll,  57  U.  8.  16  How.  275v 
(14:936);  Tompkins  v.  Little  Rock  d  F'.  S.  & 
Co.  15  Fed.  Rep.  6. 

Federal  courts  do  not  foUow  the  dedsioos  of 
state  tribunals  on  questions  of  "general  law.* 

CleoU  V.  Fond  du  Lot  County,  88  U.  S.  IS 
Wall.  628  (21:  882). 

Nor  will  the  decisions  of  state  courts  be  fol- 
lowed in  cases  involving  commercial  securitieaL 

Bwifl  y.  Tymm,  41 U.  8.  16  Pet  1  (10:865)^ 
Watson  y.  Tarpley,  69  U.  8.  18  How.  517^ 
(16:509);  Chieoifo  y.  RMins,  07  U.  &  9  Blackl 
CL8  a7  MSi\  Oetpeke  y.  J)ybuqu$.  08  XJ.  B.  i 
Wall  176  (17:620);  Butt  y.  Musoatin^,  76  IT 
8.  8  Wall.  676  a«:49g);  Olcott  y.  FnUi  ijhs,  _  " 
County,  88  U.  8. 16  WalL  678  (21:388);  Bi 
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^fwe  V.  TalcoU,  86  U.  S.  19  WalL  667  (23:227); 
Venice  v.  Murdoch,  92  U.  S.  494  (28:588);  Johr^ 
^9(m  County  v.  Thayer,  94  U.  8.  681  (24:183); 
(km  County  v.  JohmUn,  95  U.  8.  862  (24:416); 
Fairfidd  v.  OaUatin  County,  100  U.  8.  47, 
(25:544);  Oa^  v.  Firet  Nat.  Bank,  100  U.  8. 
^89  @5:580);  Florida  Cent.  B.  Co.  v.  Schutte, 
108  U.  8. 118  (26:827). 

The  deciflioii  of  the  Supreme  Court  of  Arkaii- 
.808  is  not  binding,  because  H  was  not  rendered 
until  after  the  state  aid  bonds  had  been  issued 
to  the  railroads  and  by  them  negotiated. 

Boioan   v.  BunnOs,  46  U.  S.  5  How.  184 

'(12:85);  Pine  Orove  y.  Talcott,  supra;  Chrietian 

Union  Y.  Fount,  101TJ.&.  267 (26:8dO)\I>ouglam 

V.  Pike  County,  101 U.  8. 687  (25:971);  Thomjh 

.mm  V.  Perrine,  108  U.  8. 806, 811  (26:612.  615.) 

The  Little  Rock  and  Fort  Smith  Raikoad 
Company  was,  and  the  appellees,  being  privies, 
are,  estop^  from  questioning  the  Talldity  of 
the  state  aid  bonds. 

Jannison  v.  QrimuM,  2  Mo.  App.  150;  8.  0. 
•6  Mo.  App.  405;  Fetgueon  v.  Landram,  5  Bu^ 
(Ey.),  280;  8.  C.  1  Bush,  548;  Van  Book  y. 
Whitlock,  26  Wend.  48;  Lee  y.  TiUoteon,  24 
Wend.  887;  People  y.  Murray,  5  Hill,  468;  Bur- 
lington y.  Gilbert,  81  Iowa,  856;  B.  C.  B.  db  M. 

B.  Co.  y.  Stewart,  89  Iowa,  267. 

The  Act  of  Arkansas  of  May  29,  1874,  is 
▼Did. 

Tompkins  y.  Little  Bock  di  F.  8.  R  Co.  15 
Fed.  Bep.  6;  FarringtonY.  Tennessee,  95  U.  8. 
•679  (24:  558.) 

The  aflirmatiye  defenses  to  the  bill  constitute 
DO  answer  in  law  or  equity  to  the  relief  de- 
manded in  these  suits. 

Trenton  Bkg,  Oo,  y.  Duncan,  86  N.  Y.  221. 

Construction  mortgages  embrace  after  ao- 
•quired  or  after  constructed  property. 

Shepley  y.  Atlantic  d  8t.  L.  B.  Co.  66  Me. 
895;  8haw  y.  Norfolk  County  B  Co.  6  Gray, 
162;  Phillips  y.  Winslow,  18  B.  Mon.  481;  EUis 
y.  Boston,  H,  etc.  R.  Co.  107  Mass.  1;  Jessup  y. 
Bridge,  11  Iowa,  572;  Dunham  y.  Isett,  15  Iowa, 
•284;  Seymour  y.  Canandaigua  db  N.  F.  B.  Co, 
-25  Barb.  284;  Willink  y.  MorrU  Canal  d  Bkg. 
Cb.  4N.  J.  Ecl877. 

Messrs.  C*  w.  Hiiiitliifl^oii«  and  John  F. 
'Dillon*  for  appellees: 

Assuming  the  Act  of  July  21,  1868,  to  be 
Talid,  no  Hen  was  created  by  the  Act  or  by  the 
Act  of  April  10,  1869. 

Florida  Cent  B  Co.  v.  Schutte,  108  U.  8. 
140  (26:885);  FUteher  v.  Cliver,  25  Ark.  295; 
Worthen  y.  Badgett,  82  Ark.  589. 

An  assignment  of  earnings,  in  order  to  be 
effectual,  must  necessarily  carry  with  it  an 
equitable  lien  on  the  property  from  which  the 
earnings  are  to  be  denvea. 

Watson  y.  Wellington,  1  Russ.  A  M.  602; 
Teates  y.  Groves,  1  Ves.  Jr.  280;  Lett  y.  Morris, 
4  Sim.  607;  Wright  v.  EUison,  68U.  8.  1  Wall. 
22  (17:  667);  Legard  v.  Bodges,  1  Vcs.  Jr.  478; 
Adams  y.  Boston,  H.  dk  E.  B,  Ch.  1  Holmes,  Q. 

C.  80;  2  Story,  Eq.  Jur.  §  1249;  Mornington  v. 
Eeane,  2  De  Gex  &  J.  292;  Pinc/i  y.  Anthony, 
^  Allen,  586;  Be  Strand  Cb.  8  De  Qex,  J.  &  8. 
147. 

In  order  to  raise  a  trust,  certain  particular 
lands,  moneys  or  funds  must  be  appropriated. 

Mornington  v.  Keane,  2  De  Gex  &  J.  292 
<overruling  Boundell  y.  Breary,  2  Vem.  482; 
and  WeUeOeyY.  Wellesl^,i  ^ylne  <&  C.  561;  8. 
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a  10  Sim.  256);  2  Story,  Eq^ur.  g§  1281  a,  1249; 
Finch  y.  WincJutlsea,  1  P.  Wmi.  »B2;  Fremouli 
y.  Dedire,  1  P.  Wms.  429;  Jackson  y.  Jackson, 
4  Bro.  Oh.  462;  Coventry  y.  Coventry,  2  P.  Wms. 
222;  FaUener  y.  O^Brien,  2  Ball  <&  B.  228;  Will- 
iams y.  Lucas,2  Coz,  160. 

Though  a  mortgage  in  express  terms  pledge 
the  tolls,  profits,  ana  income  of  the  company, 
yet,  until  possession  of  the  mortgaged  premises 
18  actually  taken,  the  earnings  thus  specifically 
pledged  belong  to  the  company,  and  may,  upon 
proper  proceedings,  be  seized  and  applied  to  the 
payment  of  an  unsatisfied  judgment  creditor, 
in  preference  to  the  payment  of  the  interest  on 
the  mortgage  bonds. 

American  Bridge  Co.  w.  EeidObaeh,  94  U.  8. 
796  (24:144);  Fosdick  y.  8ehaU,  99  U.  8.  258 
^:842);  Gilman  y.  BlinoisdM.  Tel.  Co.  91  U. 
S.  608  (28:405);  Galveston,  H.  dt  H.  B.  Co.  y. 
Cou)drey,  78  U.  8. 11  WalL  459  (20: 199);  Per- 
kins y.  D^ord  Pier  Co.  18  Sim.  277,  281; 
Garrett  y.  May,  19  Md.  177:  Cincinnati  y.  Mot- 
gan,  70  U.  8.  8  WalL  275  (18:146). 

The  Actoof  July  21, 1868,  and  April  10, 1869, 
are  to  be  construed  in  connection  with  the  for- 
mer State  Aid  Act  of  March  18,  1867. 

EUis  y.  Paige,  1  Pick.  45;  Bex.  y.  Lostdale,  1 
Burr.  447;  Dickenson  y.  Fletcher,  L.  R  90.  P. 
8;  Queen  y.  Price,  L.  R  6  Q.  B.  411;  Ex  PaHe 
Copdand,  2  De  Gex,  M.  <&  G.  914;  American 
Bridge  Co.  y.  Eeidelbach,  supra. 

The  liens  created  by  the  mortgac^e  deeds  un- 
der which  the  appellees  respecnyely  deriye 
their  titles  are  paramount  and  superior,  in  point 
of  time  as  well  as  of  equitjr.  to  any  liens  which 
can  be  asserted  in  behalf  of  the  appellants. 

Ackerman  y.  Sunsicker,  21  Hun,  53;  Brink- 
meyer  y.  Brovmeller,  55  Ind.  487;  BosweU  y. 
Goodwin,  81  Conn.  74;  8,  C  8  Am.  L.  Reg.  N. 
8. 79;  Ndson  y.  Iowa  E.  B.  Co.  8  Am.  R.  Rep. 
82;  1  Jones,  Mort.  §g  870, 878, 878;  Floumoy  y. 
JeffersonviUe,  17  Ind.  169. 

If  any  lien  was  created  by  either  of  the  Acts, 
such  lien  was  for  Uie  sole  and  exclusiye  benefit 
of  the  State. 

Tennessee  Bond  Cases,  114  U.  S.  668  (29:281); 
Chamberlain  y.  8t.  Paul  d  8.  C.  R  Co.  92  XJ. 
8.  299  (28:715). 

Said  alleged  Act  of  July  21, 1868,  neyer  be- 
came a  yalm  law  of  the  State  of  Arkansas. 

Ftoyd  Acceptances,  74  U.  8.  7  WalL  666  (19: 
169);  Cooley,  Clonst.  Lim.  156,  and  cases  cited; 
Arkansas  y.  LittU  Rock,  M.  B.  d  T.  B.  Co.  81 
Ark.  701;  Marsh  y.  Fulton  County,  77  U.  S.  10 
WaU.  676  (19:1040);  Allen  y.  Louisiana,  108  U. 
8.  88  (26:818). 

The  decision  of  the  Supreme  Court  of  Arkan- 
sas, as  to  the  unconstitutionality  of  the  Act  of 
July  21, 1868,  is  binding  and  condusiye  upon 
this  court,  as  a  rule  of  decision. 

Elmwood  y.  Marey,  92  U.  8. 289  (28:710);  East 
Gakland  y.  Skinner,  94  U.  8.  255  (24:125);  Nor- 
ton y.  Shelby  County,  118  U.  8. 425  (80:178);  Gl- 
cott  y.  Fond  du  Lac  County,  88  U.  8. 16  Wall. 
678  (21:882):  Florida  Cent.  B.  Co,  y.  Schutte,  108 
U.  8. 118(26:827);  Fairfield  y.  Gallatin  Coun% 
100  U.  8. 47  (25:544);  Boyd  y.  Alabama,  94  U. 
8.  645  (24:  802);  Moores  y.  Citizens  Nat.  Bank, 
104  U.  8.  625  (26:  870);  Claiborne  County  y. 
Brooks,  111  U.  8. 401, 410  (28:471, 474). 

If  the  Act  of  July  21,  1868,  is  unconstitu- 
tional, and  the  bonds  issued  Uiereunder  null 
and  yoid,  the  appellants  are  not  entitled  to  re- 
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Utf  ander  the  dedskm  in  the  case  of  Florida 
Cent.  R  Cd.  v.  achuUe,  108  U.  6. 118  (26:827). 

HcUand  t.  Florida.  15  Fla.  455;  Florida  y. 
Fkrida  Cent.  ^  Ob.  15  Fla.  600;  Otis  y.  Oul- 
lum,  02  U.  S.  447  (28:406);  Loan  Association  t. 
TVwdbi,  87  U.  S.  20  Wall.  655  (22:455). 

The  defendant  Ck>rporatioD8  bold  the  legal 
titles  to  their  respectiye  roads  and  properties  as 
bona  fide  pnrchaserB  thereof  for  yalue,  and  with- 
out notice  of  the  Hens  now  asserted  by  the  ap- 
oellants. 

Brant  y.  Virginia  Coal  Co.  08  U.  8.  826  (28: 
027);  OuHis  y.  Leafdtt.lH  N.  T.  104;  Johnson 
County  y.  Thajfer,  04  tJ.  8. 681  (24:188). 

The  fact  that  the  purchasers  were  bondhold- 
ers of  the  old  companies,  and  that  the  pur- 
chases were  made  under  an  agreement  which 
they  had  entered  into  with  each  other  prior  to 
the  sale,  is  wholly  imroateriaL 

JSmithY.  ChUago  dN.W.IL  Co.  18 Wis.  17; 
Gilman  y.  ShOoj/gan  dF.RCo.9I  Wia  817; 
Com.  y.  Central  Pass.  R  Co.  52  Pa.  507:  Mor- 
gan Co.  y.  ITumios,  76I1L 120;  Stewards  Appeal, 
72  Pa.  201. 

Notice  to,  or  the  knowlege  of,  a  stockholder, 
or  eyen  a  director,  as  to  certain  facts,  is  not  no- 
tice to  the  corporatioa 

Commercial  Bank  y.  OunningTiam,  24  Pick. 
270;  Washington  Bank  y.  Leiea.  22  Pick.  24; 
Housatonie  Bank  v.  Martin,  1  Met  204;  Custer 
y.  Tompkins  County  Bank,  0  Pa.  27;  Bank  of 
Pittsburgh  Y.  Whitehead,  10  Watts,  807;.^  Ca- 
rev's  Estate  Act,  81  Beay.  80. 

The  appellants  are  estopped  by  their  own 
laches  from  setting  up  a  lien  against  the  roads 
and  properties  of  the  defendant  Corporadons, 
and  from  asserting  the  equitable  right  of  sub- 
rogation. 

Smith  y.  dag,  2  Amb.  645;  Bullitan  y.  Port- 
land db  K.  R.  Co.  04  U.  8. 811  (24:826);  Wilson 
y.  Anthony,  10  Ark.  16;  Adamu  y.  Taylor,  14 
Ark.  62;  Jmnson  y.  Joiinson,  5  Ala.  00;  Ferson 
y. BanMT,  2  Ware,  256; FidkM'  y.  BoodyA^Cxxti. 
210;  Oholmondeley  y.  Clinton,  2  Jac.  &  W.  141; 
2  StoiT,  Eq.  g  1520;  Veaeie  y.  Williams,  8  Sto- 
ry, 611;  Tash  y.  Adams,  10  Chish.  252;  FkUler  y. 
Melrose,  1  Allen,  166;  Story,  Eq.  %  1520  and 
note  8. 

Mr.  Chirf  Justice  Waiie  deliyered  the  opin- 
ion of  the  court: 

These  cases  may  properly  be  considered  to- 
gether.   The  materud  facts  are  these: 

The  Little  Rock  and  Fort  Smith  Railroad 
Company  was  incorporated  by  the  State  of  Ar- 
kansas, January  22,  1855,  to  build  and  operate 
a  railroad  in  that  State  from  Little  Rock,  by 
the  way  of  Van  Buren,  to  Fort  Smith.  The 
Mississippi,  Ouachita  and  Red  Riyer  Railroad 
Company  was  also  incorporated  by  the  State 
on  the  same  day,  to  build  and  operate  a  railroad 
from  the  Mississippi  Riyer  neai  'Jaines*  Land- 
ing, through  or  near  Camden,  to  some  point  on 
the  Red  Rjyer,  at  or  near  Fi^ton,  and  thence 
to  the  boundary  line  between  Arkansas  and 
Texas.  The  Little  Rock,  Rne  Bluff  and  New 
Orleans  Railroad  Company  was  organized  No- 
yember  28, 1868,  under  the  seneral  railitmd  law 
of  Arkansas,  passed  July  &,  1868,  to  build  and 
operate  another  railroad  from  little  Rock, 
through  or  near  Pine  Bluff  and  Monticello,  to 
the  state  line,  with  a  branch  from  Pine  Bluff  to 
Kunice. 

«i8 


On  the  21st  of  July,  1868,  the  General 
sembly  passed  **an  Act  to  aid  in  the  construe- 
tion  of  railroads."  By  this  Act  the  State,  "for 
the  purpose  of  securing  such  lines  of  niilroaJ 
in  this  State  as  the  interests  of  the  people  may 
from  time  to  time  require,"  pledged  itself  **to 
issue  to  each  railroad  company  or  corporation, 
which  shall  become  entitled  ther^o,  the  bonds 
of  this  State,  in  the  sum  of  one  thousand  dollars 
each,  payable  in  thirty  years  from  the  date 
thereof,  with  coupons  thereto  attached,  for  the 
payment  of  interest  on  the  same  in  the  City  of 
New  York,  semi-annually,  at  the  rate  of  seyen 
per  cent  per  annum,  in  the  sum  of  fifteen  thou- 
sand dollars  in  bonds  fw  each  mile  of  raHrood 
which  has  not  received  a  land  grant  from  the 
United  States,  and  ten  thousand  dollars  i]» 
bonds  for  each  mile  of  railroad  which  has  re- 
ceiyed  a  land  grant  from  the  United  States,  on 
account  of  which  such  bonds  shall  be  due  and 
issuable,  as  provided."  T6  get  the  aid  ai^plica- 
tion  was  required  to  be  made  to  the  board  of 
ndlroad  commissioners  for  "the  loan  of  state 
credit  herdn  provided  for,  and  its  approval  by 
that  board  obtained. 

The  bonds  were  to  be  under  the  seal  of  the 
State,  and  attested  hj  the  Secretaiy  of  State, 
and  th^,  or  the  avails  thereof,  were  to  be  used 
"solely  for  the  purpose  of  providing  for  the 
ironing,  equipping,  building,  and  completing^ 
aedd  road.  Tliey  were  to  be  issued  only  ae 
each  ten  miles  or  more  of  the  road  was  pre- 
pared for  the  iron  rails. 

Sections  7  and  8,  which  are  prindpaUy  relied 
on  as  the  ground  of  reooveiy,  are  as  follows: 

"Sec  7.  Be  itfurther^naeted.  That  the  L^- 
islature  shall  from  time  to  time  impose  upon 
each  railroad  company,  to  which  bonds  shall 
have  hera  issued,  a  tax  equal  to  the  amount  of 
the  annual  interest  upon  such  bonds  then  out- 
standing and  unpaid,  which  tax  may  be  paid 
in  money  or  in  the  past  due  coupons  of  the 
State  at  par,  and  after  the  expiration  of  five 
years  from  the  completion  of  said  road  the 
Legislature  shdl  impose  an  additional  special 
tax  of  two  and  one  half  per  cent  per  annum 
upon  the  whole  amount  or  state  aid  granted  to 
such  company,  payable  in  money  or  in  the 
bonds  and  coupons  of  the  State  at  par;  and,  if 
in  money,  the  same  shall  be  invested  by  the 
Treasurer  of  the  State  in  the  bonds  of  the  State 
at  their  current  marketvalue.    The  taxation  bk 
this  section  provided  to  continue  untO  tbe 
amount  of  bonds  issued  to  such  company,  with 
the  interest  thereon,  shall  have  been,  paid  by 
said  company  as  herein  specified,  in  which  case 
the  said  road  shall  be  entitled  to  a  dischai^ge 
from  all  claims  or  liens  on  the  part  of  the  State: 
Provided,  That  nothing  herein  contained  shaO 
be  so  construed  as  to  deprive  any  company^  ae- 
curing  the  loan  of  the  bonds  of  the  State  her^is 
provided  for,  from  paying  the  whole  amount 
Que  from  such  company  to  the  State  at  any 
time  in  the  bonds  of  the  State  loaned  in  aid  of 
railroads  or  the  coupons  thereon,  or  in  money. 

"Sec.  8.  Be  it  further  enacted.  That  in  tbe 
case  said  company  shall  fail  to  pay  the  taxes 
imposed  by  the  preceding  section,  at  the  timo 
the  same  become  due  and  for  sixUr  days  there- 
after, it  shall  be  the  duty  of  the  Treasarer  of 


the  State,  by  writ  of  sequestration,  to  seize 
take  possesdon  of  the  income  and  revenues  of 


said  company  tmtil  the  amoimtof 
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•ban  be  folly  paid  up  and  satisfied,  with  costs 
of  sequestratioo,  after  which  said  treasurer  shall 
release  the  further  revenues  of  said  company 
to  its  proper  oflQcers." 

In  mis  statute  the  tax  provided  for  in  section 
7  was  to  be  imposed  by  the  Legishiture  from 
time  to  time,  but  on  the  10th  of  April,  1809,  an- 
other Act  was  passed,  '*  to  provide  for  paying 
the  interest  of  the  bonds  to  aid  in  the  construe 
tion  of  railroads,"  by  which  it  was  enacted 
that  the  interest  on  all  bonds  issued  under  the 
Act  of  1868  should  be  made  payable  on  the  first 
day  of  April  and  the  first  day  of  October  in  each 
year,  ana  it  was  made  the  duty  of  "the  auditor 
of  public  accounts,  on  or  before  the  first  day 
[  1 12]      of  June  in  each  yetu^',  to  *'  certify  to  the  treas- 
urer the  amount  of  bonds  issued  to  each  rail- 
road company,  the  amount  of  semi-annual  in- 
terest thai  will  accrue  thereon— that  is  to  say, 
the  amount  of  interest  the  State  will  have  to 
pay  on  the  first  day  of  October  of  that  year,  on 
the  bonds  issued  to  each  of  said  railroad  com- 
panies—and the  amount  of  tax  required  from 
each  of  said  railroad  companies  to  pi^  the 
same,  which  tax  shall  be  deemed  due  and  pay- 
able on  the  thirtieth  day  of  June  of  that  year." 
(Similar  provision  was  also  made  for  the  inter- 
est idling  due  in  April.    Upon  the  receipt  of 
a  certificate  from  the  auditor,  it  was  mode  the 
duly  of  the  treasurer  to  "  cause  notice  to  be 
served  upon  each  railroad  company,  on  or  be- 
fore Uie  twentieth  day  of  June,"  or  the  twenti- 
eth day  of  December,  as  the  case  might  be,  "in 
each  year,  specifying  the  amount  of  tax  to  be 
paid,  which  amoimt  shall  be  the  interest  on 
said  bonds  for  the  said  period,  and  demanding 
payment  of  the  same  into  the  treasury  "  at  the 
appointed  time.    If  default  occurred  in  the  pay- 
ment of  the  tax,  and  it  continued  for  uxty 
days,  it  was  made  the  duty  of  the  treasurer, 
"  through  tie  attorney-general,  to  make  and 
file  a  petition,  under  the  seal  of  the  treasurer's 
office,  in  the  Pulaski  Chanceiy  Ck>urt,  setting 
forth  the  amount  due  and  the  fact  of  such  de- 
fault, praying  the  issue  of  the  writ  of  sequea- 
tration  contemplated  in  said  Act,  and  the  ap- 
pointment of  a  receiver,  to  be  oamed  in  said 
petition,  to  receive  in  his  behalf  the  revenue 
and  income  of  said  company,  for  the  purpose 
specified  in  said  Act,  which  writ  shall  issue 
upon  the  filing  of  the  petition  for  the  same." 
Upon  the  issue  of  the  writ  so  ordered,  the  re- 
ceiver therein  named  was  required  to  "  take 
possession  of  all  the  income  and  revenues  of 
the  defaulting  company,  with  authority  to.  de- 
mand and  receive  all  moneys  coming  to  the 
same  from  the  operation  of  such  road?'  and  it 
was  further  made  "  the  duty  of  all  officers  of 
said  company  to  return  all  moneys  to  bim,  for 
receiving  which  he  may  require  the  submission 
of  all  necessary  books,  papers,  and  accounts  to 
him,  and  may  examine  any  and  aU  persons  un- 
der oath;  and  any  person  making  false  returns, 
or  failing  to  pay  over  moneys,  snail  be  deemed 
guilty  oia  misdemeanor,  and  any  person  swear- 
ing falsely  shall  be  declared  guilty  oi  perjury." 
Section  5  of  this  Act  was  as  foUows: 
[113*        "  ^^*  ^'  ^tL%  such  receiver  sbaU  give  such 
^    bond  as  the  treasurer  may  require,  shall  be  re- 
movable at  the  pleasure  of  the  treasurer,  and  a 
successor  appointed,  to  be  approved  by  the 
chanceUor.     He    shall,  at  the  end  of  each 
month,  ihake  full  report  and  return  to  the 
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treasurer  of  all  moneys  received  by  him,  with  hia 
estimate  of  the  necessary  cost  of  operating  said 
road,  which  on  the  approval  and  order  of  said 
treasurer,  shall  be  paia  out  of  the  moneyso  re- 
turned, the  surplus  or  net  proceeds  to  be  ap- 
plied in  the  discharge  of  the  tax  due  and  un- 
paid; and  shall  so  continue  until  such  amount 
in  default  shall  be  paid,  with  the  reasonable 
cost  of  sequestration,  to  be  taxed  and  certified 
by  the  chancellor,  when  the  treasurer  shall  ac- 
count with  said  company  and  withdraw  said 
receiver  from  the  management  of  its  affairs." 
The  Littie  Rock  and  Fort  Smith  Railroad 
Company  received  a  land  grant  from  the 
United  States,  and  on  the  28th  of  April.  1809, 
iU  application  to  the  State  for  "  the  benefits  or 
the  Act  of  July  21, 1868,  was  granted  as  a  "loan 
of  state  credit."  Afterwards,  beginning  April 
2, 1870,  state  bonds  to  the  amount  of  one  mil- 
lion dollars  were  issued  to  the  company,  as  its 
road  was  built,  in  the  following  form: 

"  No. No. 

"$1,000.  United  States  of  America.  $l,00a 
"  It  is  hereby  certified  that  the  State  of  Ark- 
ansas is  indebted  unto  the  Littie  Rock  and 
Fort  Smith  Railroad  Company,  or  bearer,  in 
the  sum  of  one  thousand  dollars,  lawful  money 
of  the  United  States  of  America,  redeemable 
at  the  City  of  New  York  thirty  years  from 
date  hereof,  with  interest  at  the  rate  of  seven 
per  cent  per  annum,  payable  semi-annually,  in 
the  City  of  New  York,  on  the  first  day  of 
April  and  October  in  each  year,  on  the  presen- 
ti&on  of  the  proper  coupons  hereto  annexed. 
The  faith  and  credit  of  the  State  are  hereby 
solemnly  and  irrevocably  pledged  fdr  the  pay- 
ment 01  the  interest  and  reclemption  of  the  prin- 
cipal of  this  bond.  Issued  in  pursuance  of  an 
Act  cd  tiie  General  Assembly  of  the  State  of 
Arkansas,  approved  July  21,  1868,  entitied 
"  An  Act  to  Aid  in  the  Construction  of  Rail- 
roads," the  said  Act  having  been  submitted  to 
and  duly  ratified  by  the  people  of  the  State,  at 
the  eeneral  election  held  November  8, 1868. 

"In  witness  whereof,  the  Ck>vemor  of  the 
State  bas  signed  this  bond,  the  State  Treasurer 
has  countersigned  the  same,  and  the  seal  of  the 
State  has  been  affixed  at  the  City  of  Little  Rock, 
Arkansas,  this  first  day  of  April,  1870. 
[Seal.]    "Powell  Clayton,  Qovemor, 

"R  J.  T.White.  Secretary  of  State, 
"Henry  Page,  Treasurer. 
"J.  R  Berry,  Auditor." 

Each  of  said  bonds  at  the  time  of  their  issue 
had  sixty  interest  coupons  thereto  attached, 
numbered  from  one  to  sixty  inclusive,  and 
which,  with  the  exception  of  the  time  of  pay- 
ment and  num  ber  thereon,  are  as  follows,  to  wit: 

$85.00.  185.00. 

"  The  Treasurer  of  the  State  of  Arkansas 
will  pay  to  bearer  thirty-five  dollars,  in  the 
City  of  New  York,  on  the  first  day  of  October, 
18*31),  being  semi-annual  interest  aue  on  bond 
No. . 

"L.  R  &  F.  S.  R  R    J.  R  Berry,  Auditor." 

On  the  22d  of  December,  1860,  the  railroad 
company  executed  a  morti^age  on  its  railroad 
and  the  income  thereof  to  Henry  W.  Paine  and 
Samuel  T.  Dana,  to  secure  a  proposed  issue  of 
bonds  to  the  amount  of  $8,500,000,  and  on  the 
20th  of  June,  1870,  another  mortgage  to  the 
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«ame  parties  on  its  land  p^m  to  secure  another 
proposed  issue  of  $5,O0O»000l 

Interest  was  pdd  on  the  state  bonds  up  to 
«nd  including  April  1, 1878.  Default  having 
•been  made  in  the  payment  of  interest  upon  the 
bonds  issued  under  the  railroad  mortgage,  a 
«uit  was  b^;un  by  the  ttustees.  May  12, 1674, 
for  the  foreclosure.  To  this  suit  the  State  was 
not  ft  partj,  but  in  the  bill  the  fact  that  state 
«id  had  been  granted  to  the  company  was  set 
forth,  and  the  prayer  was  for  a  sale  "  subjject 
to  the  lien  of  the  6tate  of  Arkansas,  if  xour 
Honor  shall  find  and  decree  that  any  lien  ex- 
isted in  favor  of  said  State  prior  to  the  lien  crea- 
1 1 15]  ted  by  said  deed  of  mortgage."  Upon  this  bill 
«  decree  was  rendered  pro  coitfe»o,  directing  a 
sale  of  the  mortgaged  property,  but  making  no 
dedlsion  fuid  givmg  no  directions  as  to  the  sug- 
gestion of  a  OBD.  in  favor  of  the  State.  Under 
%tiiB  decree  the  property  was  bought  by  a  com- 
mittee of  the  bonaholders  for  a  nominal  sum, 
and  they  organized  a  new  corporation  under 
Uie  laws  of  Arkansas  by  the  name  of  the  Little 
Rock  and  Fort  Smith  Railway,  to  take  the 
title,  the  original  bondholders,  or  such  of  them 
as  elected  to  come  in,  being  the  stockholders. 
Afterwards  the  property  purchased  was  con- 
veyed to  the  new  Corporation. 

On  the  15th  of  March.  1869,  state  uid  was 
awarded  to  the  Little  Rock,  Pine  Bluff  and 
New  Orleans  Railroad  Company  under  the 
Act  of  July  21,  1868,  to  the  amount  of  $1,200,- 
<000,  and  on  the  26th  of  June,  1870,  to  the  Mis- 
sissippi, Ouachita  and  Red  River  Railroad  Com- 
pany to  the  amount  of  $600,000.  On  the  20th 
of  April,  1870,  the  Little  Rock,  Pine  Bluff  and 
New  Orleans  Company  mortgaged  its  railroad 
4md  income  to  Benjanun  A.  Famham  and  Da- 
vid B.  Sickles  to  secure  an  issue  of  $1,200,000 
•of  bonds,  and  on  the  8d  of  May,  1870,  the  Mis- 
sissippi, Ouachita  and  Red  River  Railroad 
Company  mortgaged  its  road  and  income  to 
the  same  trustees  to  secure  another  issue  of 
bonds,  amounting  to  $2,040,000.  In  October, 
1873,  these  companies  were  consolidated  into 
•one  corporation,  under  the  name  of  the  Texas, 
Mississippi  and  Northwestern  Railroad  Com- 
pany. Default  having  been  made  in  the  pay- 
ment of  interest  on  these  bonds,  suits  were  lie- 
gun  bv  the  trustees;  March  16. 1876,  to  fore- 
•close  the  mortgages  under  whicn  the  two  roads 
were  sold  by  order  of  the  court,  and  afterwards 
conveyances  made  to  the  Little  Rock,  Missis- 
sippi and  Texas  Railway.  The  proceedings  in 
these  suits  were  substantially  the  same  as  in 
that  against  the  Little  Rock  and  Fort  Smith 
Railroad  Company. 

No  interest  was  paid  on  the  state  bonds  after 
April,  1878,  and  at  iu  May  Term,  1877,  the 
Supreme  Court  of  the  State  decided  that  the 
bonds  were  void,  because  issued  in  violation  of 
<r « •.  ^1  ^^  o^  ^®  provisions  of  the  Constitution  of  the 
1116]  State.  Arhtrucu  v.  Little  Bock,  M,R.dT,  R, 
Oo.  81  Ark.  701.  On  the  29th  of  May,  1874, 
the  Legislature  repealed  the  Act  of  April  10, 
1869,  being  the  Act  above  mentioned,* 'to  pro- 
vide for  paying  the  interest  on  bonds  issued  to 
aid  in  the  construction  of  railroads." 

William  H.  Tompkins  is  the  owner  of  2,286 
coupons  cut  from  the  bonds  of  the  State  issued 
to  the  Little  Rock  and  Fort  Smith  Railroad 
Oompanv,  which  his  mother  bought  in  open 
market  m  1870,  without  notice,  and  which  she 
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gave  to  him  on  his  coming  of  age  in  1876  or 
1876,  and  he,  on  the  16th  of  Mut^,  1882,  be^ 
the  suit  against  the  Little  Rock  and  Fort  Smith 
Railway,  m  which  he  appears  here  as  appellant, 
in  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Arkansas,  *'  on  behalf 
of  himself  and  all  holders  of  bonds  issued  by 
the  State"  to  the  litUe  Rock  and  Fort  Smith 
Railroad  Company,  the  object  of  which  is  to 
subject  the  earnings  of  the  railrottd  formerly 
owned  by  the  Little  Rock  and  Fort  Smith  Bail- 
road  Company  to  the  payment  of  the  interest 
due  on  the  state  aid  bonds,  and  to  require  the 
new  or  reorganized  Comoany  to  account  for 
the  earning  since  the  roaa  has  been  in  its  pos- 
session, aira  apply  the  amount  due  In  the  aams 
wav 

WOliam  S.  Williams  is  the  owner  of  bonds 
issued  to  the  Little  Rock,  Pme  Bluff  and  New 
Orleans  Railroad  Company  to  the  amount  of 
$67,000,  and  of  bonds  i^ed  to  the  Missisaappi, 
Ouachita  and  Red  River  Railroad  Company  to 
the  amount  of  $24,000,  on  all  of  which  crapont 
No.  6  and  thereafter  remain  unpaid.  Tliese 
bonds,  with  the  coupons  attached,  he  boogiit 
in  open  market  at  the  current  price^  after  the 
decision  fa)  Arkan$a$  v.  Little  Rock,  Miedmipjpi 
Riter  and  Texas  RaUtoay^  above  referred  to, 
but  without  notice  of  any  want  of  power  or 
defect  in  the  issue  of  the  bonds  other  than  is 
shown  on  their  face.  The  suit  in  which  he  is 
here  as  appellant  was  brought  in  the  same  court, 
in  the  same  way  as  thai  of  Tompkins,  on  the 
29th  of  JanuaiT,  1888,  against  the  Little  Rock; 
Mississippi  and  Texas  Railway  to  obtain  sahh 
stantially  the  same  relief.  Both  bills  were  dis- 
missed after  hearing,  and  from  decrees  to  that 
effect  these  appeals  were  taken.  Two  omnioos 
were  filed  in  tne  court  below,  one  by  toe  |>re- 
siding  Justice  in  favor  of  the  decree,  and  re- 
port^ in  18  Federal  Reporter,  844,  and  the  I 
oUier  by  the  District  Judge  against  it,  and  re- 
ported in  21  Federal  Reporter,  870. 

The  liability  of  the  present  Companies,  or  the 
roads  in  their  hands;  for  the  payment  of  the 
state  bonds  depends  entirely  on  the  (H)eratioii 
and  effect  of  the  Acts  of  July  21, 1868,  and 
April  10,  1869,  under  which  me  bonds  were 
issued,  and  they,  being  i^ipari  materia,  are  to 
be  construed  together.    Tne  podtioii  taken  in 
argument,  as  stated  in  the  brkf  of  oouns^  is 
that  the  acceptance  of  the  bonds  by  the  aeTcnl 
companies  created  "an  equitable  or  statatory 
lien  or  charge  in  favor  of  the  State,  upon  tM 
income  and  revenue  of  the  roads,  to  the  extent 
necessaiy  to  meet  the  interest  and  principal 
upon  the  bonds  as  thev  accrued  and  becmme 
due,"  and  that  "the  bondholders  can  aTafl 
Uiemselves  of  the  lien."    This  lien  on  the  in- 
come and  revenue,  it  is  further  claimed,  ia  in 
law  and  in  fact  a  charge  on  the  roads  them- 
selves, which  attached  as  soon  as  the  a^wards  of 
aid  by  the  board  of  railroad  commissionera  were 
made  to  the  several  original  companiea,  and  can 
be  enforced  against  subsequent  tncumbtancers 
or  purchasers  until  the  debt  of  the  dMnpany  to 
the  State  is  paid  in  full. 

It  cannot  be  denied  that  the  bonda  "weie  is> 
sued  as  "  a  loan  of  state  credit,"  and  that  the 
original  companies  were  bound  to  hold  the 
State  harmless  from  all  liability  on  the  sunonnta 
taken  by  them  respectively.  This  nd^ht  be 
done  b'*''  paying  to  the  State  at  the  titnea  aped- 
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flftl  the  Utzfls  fanposed  under  the  law.  either  in 
money  or  in  the  bonds  and  oonpone  of  the  State 
at  par,  or  bj  paying  at  any  time  the  whole 
amount  of  principal  and  aocmed  interest  then 
unpaid,  in  money  or  in  the  bonds  of  the  State 
loaned  in  aid  of  railroads  or  the  coupons  there- 
on. Such  is  the  express  provision  of  section 
7  of  the  Act  of  1868.  The  bonds  were  bonds 
of  the  State,  "  pure  andsimple."  They  carried 
on  their  face  no  express  obligation  of  the  Rail- 
road €k>mpany  to  the  holder.  The  promise 
mafie  by  tne  Company  on  the  acceptance  of  the 
boiids  was  to  pay  the  btate,  not  the  bondholder. 
The  failure  ox  tne  Company  to  meet  its  obliga- 
tions to  the  State  did  not  operate  in  any  man- 
ner to  relieTe  the  State  from  its  liability  on  the 
bonds.  The  debt  of  the  State  still  remained, 
and  was  the  only  debt  the  bonds  expressed  on 
their  face.  The  debt  of  the  Company  was  to 
the  State  for  the  bond,  not  to  the  bondholder  on 
the  bond.  Payment  to  the  State  discharged  th^ 
obligation  of  the  Company. 

Wnat  we  have  thus  far  said  relates  to  the 
bonds  considered  as  a  valid  and  constitutional 
obligation  of  the  State.  If  they  were  invalid, 
aod  relief  was  sought  on  that  account  against 
the  Company  selling  them,  the  liability  would 
be,  not  on  the  bonds,  but  for  the  money  had 
and  received  on  their  sale.  That  certainly 
would  be  the  debt  of  the  original  company 
alone,  and  in  no  way  binding  on  a  purchaser  o'f 
its  property.  In  Florida  Cent.  R,  Co.  v.  SchuUe, 
108  U.  S.  118  [96:  827],  the  object  was  to  en- 
force the  statutory  mortgage  the  company  act- 
ually gave  the  State  as  security  for  Uie  issue 
of  the  bonds,  not  to  recover  the  money  received 
for  them.  There  can  be  no  liability  of  the 
new  Companies  in  these  cases,  therefore,  unless 
the  acceptance  of  the  bonds  by  the  old  compa- 
nies created  the  lien  which  is  now  contended 
for  on  the  railroads  or  their  income,  bi  the 
SehutU  Cam  there  was  the  lien,  and  it  was  en- 
forced. The  question  now  is,  whether  a  lien 
was  created  in  tnese  cases  which,  under  the  Tuie 
in  that  case,  wUl  inure  to  the  benefit  <^f  the 
bondholders. 

If  we  understand  the  argument  for  the  appel- 
lants correctly,  it  is  that  because  the  requintion 
which  is  to  be  made  on  the  Company  to  meet 
the  installments  of  interest  as  they  mature,  and 
to  provide  a  fund  to  pay  the  principal  when 
it  mils  due,  is  called  in  the  statute  a  tax, 
which  may  in  case  of  default  be  collected  by  a 
sequestration  of  the  income  and  revci^uc  of  the 
Company,  it  necessarily  implies  a  lien  on  the 

Eroperty  from  wnich  the  income  and  revenue 
I  to  be  derived,  as  security  for  the  payment  of 
the  debt;  and  that  this  view  of  the  case  is 
strengthened  by  the  further  provision  for  "  a 
discharge  of  all  claims  and  liens  on  the  road  " 
when  the  payment  is  made,  which  would  be 
unnecessaxT  if  it  was  not  intended  that  a  lien 
on  the  roaa  should  be,  and  was  in  fact,  created 
in  favor  of  the  State. 

It  is  true  that  the  requisition  provided  for  is 
called  a  tax  in  the  statute,  but  that  does  not 
make  it  a  tax  in  the  ordinary  sense  of  that  term. 
By  statute  in  Arkansas, "  an  property,  whetiier 
real  or  personal,"  except  such  as  shall  be  *' ex- 
pressly exempted,"  is  "subject  to  taxation," 
and  must "  be  entered  on  the  list  of  taxable 
property  for  that  purpoae."  Gantfs  Dig. 
^  5048.    Each  owner  is  requbed  to  list  bis 
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own  property  (S  6066),  and,  when  valued  in  the 
way  provided  by  law,  the  county  clerk  is  "  to 
make  out  *  *  *  a  complete  Bst  or  schedule  of 
the  taxable  property  In  his  county,  and  the 
value  thereof,  placing  each  separate  lot  or  tract 
of  real  property  opponte  the  name  of  its  owner. 
The  aggregate  value  of  the  personal  property 
of  eadbt  owner  is  also  to  be  set  opposite  his 
name.  §6183.  This  being  done,  the  clerk  is 
to  enter  the  amount  of  taxes  imposed  upon 
each  parcel  of  property,  and  deliver  the 
list  to  the  proper  omcer  for  collection. 
§g  6187,  6189.  It  is  then  provided  by  section 
5158  that  "The  Hen  of  the  State  for  the  taxes 
levied  for  all  purposes  in  each  year  shall  attach 
to  all  real  and  personal  property  on  the  first 
Friday  after  the  first  Monday  in  October  in 
each  year,  and  shall  continue  until  such  taxes, 
with  any  penalty  that  may  accrue  thereon,  shaU 
be  paid."  Taxes  upon  personal  property,  if 
not  paid  by  the  owner,  may  be  collected  by 
distraint  |  5178.  Taxes  on  land,  not  volun- 
tarily paid,  are  to  be  collected  by  a  sale  of  the 
property.    §§6186-6188. 

Such  taxes  are  undoubtedly  liens  on  the 
property  taxed,  for  they  are  in  express  terms 
made  charges  Uiereon,  and  there  is  something 
directly  pointed  out  to  which  a  lien  may  attach. 
The  lien  is  not  on  the  property  of  the  owner 
generaUy,  but  only  on  that  iipon  or  against 
which  the  tax  is  charged.  Taxes  are  aUo 
levied  and  collected  in  Arkansas  for  privileges 
(^  6060-6054),  but  these  are  not  liens  on  the 
property  of  1dm  to  whom  the  privilege  is 
granted.  He  may  be  prevented  hom  exerdsing 
the  privilege  untfl  the  tax  is  paid,  but  the  tax 
Is  sertalnly  no  lien  on  his  property  until  a 
seizure  has  actually  been  made  under  some  ap 
propriate  form  of  proceeding  for  its  collection, 
or  something  else  done  in  that  behalf. 

In  the  present  case  the  tax  provided  for  i^ 
not  on  the  proiierty  of  the  Company,  and  it  has 
none  of  the  qualities  of  a  tax  for  revenue.  It 
is  in  reality  nothing  but  a  way  of  fixing  the 
amount  due  at  a  particular  time  from  the  Com- 
pany to  the  State  on  accoimt  of  the  loan  of 
demt  under  the  statute,  and  demanding  its 
payment  The  object  is  to  collect  a  debt  due, 
not  to  require  a  contribution  from  the  Company 
for  the  public  necessities.  The  obligation  to 
pay  grows  out  of  a  private  contract  between 
the  State  and  the  Company,  not  out  of  the 
political  relations  between  a  Sovereign  and  his 
people.  The  rights  of  the  resf>ective  parties 
depend  on  the  terms  of  the  agreement  they  have 
entered  into,  not  on  the  reciprocal  duues  be- 
tween a  State  in  its  public  capacity  and  its  citi- 
zens. An  exaction  by  the  State  under  such  cir- 
cumstances and  for  such  purposes  is  not  made  a 
lien  on  the  property  of  the  person  who  is  to  pay 
the  money  by  simply  calling  it  a  tax.  To  create 
a  charge  there  must  be  somethmg  more  than 
the  mere  giving  of  a  name  to  the  requisition 
that  is  made.  In  short,  the  statute  which 
authorizes  the  requisition  must  in  express  terras 
or  by  reasonable  implication  establi^  a  lien. 
That  has  been  done  in  Arkansas  so  far  as  taxes 
for  revenue  are  concerned.  The  question  to 
be  determined  is  whether  the  same  thing  has 
been  done  in  respect  to  the  liability  of  railroad 
companies  to  the  State  under  the  statutes  now 
in  question. 

Certainly  no  such  IVn  has  been  created  in 
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express  terms.  Aprovisioii  for  the  "  discbarge 
from  all  claims dor  liens"  does  not  of  itself  es- 
tablish a  lien.  If  the  lien  does  not  exist  with- 
out, such  a  provision  wiU  not  create  one.  The 
provision  may  be  UBed  in  aid  of  construction  if 
there  is  doubt,^  but  not  as  an  affirmative  grant 
of  a  positive  right. 

Is  there  anything,  then,  in  the  rest  of  the 
statute  from  which  the  creation  of  a  lien  may 
be  reasonably  implied?  Before  the  loan  could 
be  obtained  it  was  necessary  for  the  company 
to  make  a  statement  to  the  board  of  railroad 
commissioners,  setting  forth  its  charter  and 
organization,  a  map  of  its  line,  and  the  progress 
made  in  construction,  its  financial  condition 
and  resources,  and  for  it  to  furnish  such  other 
information  as  the  case  mi^ht  reouire.  The 
board  was  also  to  inspect  the  road  from  time 
to  time,  and  to  indicate  to  the  Governor  how 
the  aid  was  bdng  used  and  applied.  If  im- 
[  121  ]  properlv  used,  the  Governor  was  authorized  to 
witnhoid  all  or  any  part  of  the  bonds,  and  to 
take  such  other  steps  as  he  might  deem  proper, 
to  the  end  that  the  bonds  should  not  be  squan- 
dered. Any  action  of  that  kind  on  the  part  of 
the  governor  was  to  be  reported  to  the  General 
Assembly,  which  was  empowered  to  take  such 
steps  as  might  be  necessary  to  protect  the  in- 
terests of  the  State.  If  the  company  failed  to 
complete  its  road  within  the  time  hmited  by 
the  statute,  it  was  to  forfeit  its  charter  and  fran- 
chises to  the  State.  In  all  this  we  see  no  in- 
•  tention  of  establishing  a  lien  on  the  road  as 
security  for  the  loan  which  was  actudly  made. 
A  right  to  forfeit  a  charter  and  its  franchises 
for  not  completing  that  which  had  been  begun 
does  not  necessaruy  imply  a  prohibition  against 
a  sale  or  incumbrance  of  property  acquired  be- 
fnre  a  forfeiture  was  in  fact  enforced.  The 
taking  away  of  the  franchises  mav,  under  some 
circumstances,  affect  the  value  of  the  property 
in  the  hands  of  a  purchaser,  but  it  cannot 
ordinarily  deprive  him  of  his  title.  A  forfeiture 
of  the  charter  does  not  necessarily  transfer  the 
road  built  under  it  to  the  State,  or  give  the 
State  any  rights  therein. 

The  whole  matter  therefore  depends,  so  far 
as  the  Act  of  1868  is  concerned,  on  the  opera- 
tion and  effect  of  section  8,  which  provides  that 
ii  :be  company  fails  to  pay  "  the  taxes  im- 
posed "  by  section  7,  "it  shall  be  the  duty  of 
the  Treasurer  of  State,  bv  writ  of  sequestration, 
to  seize  and  take  poesesmon  of  the  mcome  and 
revenues  of  said  company  until  the  amount  of 
said  defaults  shall  be  fuUy  paid  up  and  satisfied, 
with  costs  of  sequestration,  after  which  said 
treasurer  shall  release  the  further  revenues  of 
said  company  to  its  officers."  The  Act  of  1869 
provides  the  machinery  for  obtaining  this  writ 
of  sequestration  and  carrying  it  into  effect, 
through  a  receiver  to  be  appointed  by  the 
Pulaski  Chancery  Court  This  receiver  is 
authorized  to  demand  and  receive  all  moneys 
coming  to  the  company  from  the  operation  of 
the  road.  To  accomplish  this  it  was  made  the 
duty  of  the  officers  of  the  company  to  return 
all  moneys  to  him,  with  power  on  his  part  to 
ri&2l  '^^1^1^  ^6  subml»ion  to  his  inspection  of 
^^^^y  books,  papers,  and  accoimts,  and  to  examine 
persons  under  oath.  Operating  expenses  were 
to  be  paid  by  the  receiver,  on  the  approval  of 
the  Treasurer  of  State,  out  of  the  moneys  turned 
ov«*  to  him,  and  only  the  surplus  or  net  pro- 
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ceeds  applied  in  discharge  of  the  tax.  When 
the  tax  was  satisfied  the  treasnierwas  required 
to  "  account  with  said  company,  and  withdnw 
said  receiver  from  the  management  of  iti 
affairs." 

This,  it  is  contended,  "created  and  desig- 
nated a  fund  from  whidi  the  bonds  were  to  be 
paid,  and  in  case  of  default  named  a  person 
who  should  seize  that  fund  and  apply  it  to  the 
payment  of  the  interest  and  the  pnndlpa]  of  the 
bonds.*'  Such  being  the  case,  it  is  argued,  oa 
the  supposed  authori^  of  Ketchum  v.  SLLouU, 
101  U.  S.  806  [26: 999],  that  the  statute  cnsated 
a  lien  on  the  entire  income  and  revenue  of  the 
company  for  the  payment  of  the  debt;  and  as 
the  company  relied  exclusively  on  its  road  for 
its  income  and  revenue,  this  lien  extended  to 
the  road  itself  as  the  thing  out  of  which  the 
earnings  must  necessarily  come,  and  that,  too, 
notwithstanding  the  road  has  passed  into  otlier 
hands. 

We  do  not  understand  that  the  case  relied  oa 
warrants  anv  such  conclusion.    Its  facts  were 
peculiar.    The  Pacific  Railroad  was  morteaged 
to  the  State  of  Missouri  to  secure  a  loan  of  state 
aid  bonds  amounting  to  $7,000,000.     It  was 
unfinished  and  more  money  was  needed  for  its 
completion.  Authority  was  then  given  the  com- 
pany by  the  State  to  issue  more  bonds  for  that 
purpose,  to  be  secured  by  a  first  mortgage  ooa 
part  of  the  line,  which  should  be  superior  in 
lien  to  that  already  existing  in  favor  of  the 
State  as  security  for  the  original  loan.    Under 
this  legislation  a  fund  commissioner  was  ap- 
pointed, who  had  acquired,  by  authori^  of  the 
statute,  for  the  security  of  the  State,  "complete 
control  of  the  earnings  and  income  arising  from 
the  property."    In  this  condition  of  afEurs  the 
State  was  invaded  by  armed  forces  during  the 
late  civi!  war;  and  while  the  invasion  contmoed 
much  of  the  property  belonging  to  the  com- 
pany, including  bridges,  depcii,  machine  shops 
and  track,  was  destroyed.    To  raise  the  money 
to  repair  these  damages  and  pat  the  road  again 
in  a  condition  for  use,  the  company  apidied  to 
the  County  of  St  Louis  iot  a  loan  of  |r«00,000 
of  county  bonds.    In  aid  of  this  appUcatloii  the 
Legislature  of  Missouri  passed  a  statute  author- 
izing the  county  to  issue  the  bonds,  '^undei 
such  conditions  as  may  be  agreed  upon  between 
the  said  county  court  and  the  board  of  directors 
of  the  Pacific  Railroad  Company,"  and  direct- 
ing that  *'the  fund  commissioner  of  the  P)M:ific 
Rdlroad,  or  such  person  as  may  at  any  time  her^ 
after  have  the  custody  of  the  funds  of  the  said 
railroad  company,  shall,  every  month  after  said 
bonds  are  issued,  pay  into  the  county  trensmy 
of  St  Loids  County,  out  of  the  earnings  of  said 
Pacific  Railroad,  fi4.000.  and  $1,000  additional 
in  each  month  of  December,  to  meet  the  inter- 
est on  the  said  seven  hundred  bonds;  said  pay> 
ments  to  continue  until  said  bonds  are  paid  olf 
by  said  Pacific  Railroad."    This  Act  was  ac 
cepted  by  the  railroad  company,  and  the  bojoda 
were  loaned  by  the  county  to  the  compeny. 
under  a  special  arrangement  in  accordance  with 
its  provisions.    The  fund  commissioQer  had  at 
the  time  f  tiU  control  of  the  earnings  and  income 
under  the  provisions  of  the  previous  statute. 
What  was  aone  under  these  cncomstanceawas 
held  to  be  "not  a  simple,  naked  covenant  to 
pay  out  of  a  particular  fund;  but  the  Act.  Lr 
mg  accepted  by  the  parties  interested «  operated 
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ns  an  equitable  assignment  of  a  fixed  portion  of 
the  funa — an  assignment  which  became  effect- 
ual without  any  further  intervention  upon  the 
part  of  the  debtor,  and  which  the  party  holding 
I  he  funds  of  the  company,  whether  the  fimd 
commissioner,  or  some  other  person,  could  re- 
ftnect  without  liability  to  the  debtor  for  so  do- 
me. It  was  an  arrangement  based  on  a  valu- 
able consideration,  which  neither  the  State  nor 
the  company,  nor  both,  nor  parties  claiming 
under  eiUier,  with  notice,  could  disregard  with- 
out the  assent  of  the  county,  expressed  by  those 
who  had  authority  to  bind  it.  It  was  an  en- 
gagement to  pay  out  of  a  specially  designated 
fund,  accompanied  by  express  authority  to  its 
custodian  to  apply  a  specific  part  thereof  to  a 
definite  object,  in  the  accomplishment  of  which 
all  the  parties  to  the  arrangement  were  directly 
inter^ited."  In  other  words,  it  was  a  specitic 
appropriation  by  statute  of  a  fixed  and  definite 
portion  of  the  future  earnings  of  the  railroad  to 
a  particular  purpose,  with  an  express  statutory 
provision  for  a  custodian  of  the  earnings  as 
they  accrued,  whose  duty  it  should  be  to  apply 
this  specified  portion  in  tnis  specified  way.  lio 
[124]  further  action  of  the  company  was  xequired. 
The  law  made  it  the  duty  of  the  custodian  of 
the  earnings  of  the  road,  whoever  he  mi^ht  be, 
to  use  this  definite  amount  thereof  in  this  defi- 
nite way  and  in  no  other  way  whatever,  so  long 
as  the  debt  remained.  The  effect  of  this  was  to 
chaige  the  road  as  a  road,  into  whosesoever 
hands  it  mi^ht  come,  with  the  payment  of  this 
amount  of  money  each  monUi  out  of  its  cur- 
rent earnings.  If  the  earnings  came  into  the 
hands  of  the  person  or  corporation  owning  the 
road  for  the  time  being,  and  the  payments  were 
not  made  as  the  law  required,  then  some  other 
custodian  of  the  earnings — some  other  trustee- 
could  be  appointed  by  the  proper  Judicial  tri- 
bunal, who  would  obey  the  law  in  that  behalf. 
In  the  present  case,  however,  there  is  no 
specific  appropriation  of  the  earnings  of  the 
road.  The  Company  is  reauired  to  pay  what 
is  caUed  the  tax  to  enable  tne  State  to  meet  the 
semi-annual  installments  of  interests  on  the  state 
bonds  and  provide  a  fund  for  the  redemption  of 
the  principal  whenever  it  falls  due.  No  specific 
amount  of  the  eamines  of  the  road  is  specially 
set  apart  by  law  for  that  purpose.  There  is  no 
provision  for  a  custodian  of  the  earnings,  whose 
duty  it  shall  be  to  pay  to  the  State  out  of  the 
earnings  as  they  accrue  any  definite  amount  on 
the  days  named.  The  tax  is  to  be  paid  by  the 
Company  on  certain  specified  days,  but  there  is 
no  statutory  appropriation  of  earnings  for  that 
purpose.  If  the  Company  fails  to  meet  the  tax 
ns  it  falls  due,  '*  the  income  and  revenues  of 
the  said  Company"  may  be  sequestered.  Under 
the  operation  of  this  sequestration  the  receiver 
to  be  appointed  may  *'  take  possession  of  all  the 
income  and  revenue  of  said  defaulting  com- 
pany, with  authority  to  demand  and  receive  all 
moneys  coming  to  the  same  from  the  operation 
of  such  road;  but  this  falls  very  far  short  of 
a  specific  appropriation  of  the  earnings  of  the 
Toad  as  they  accrue,  so  that  they  can  be  de- 
manded under  the  statute  as  earnings  of  the 
road  without  sequestration.  Under  the  law 
which  was  the  subject  of  consideration  in 
Ketehum*»  Caae,  there  was  no  need  of  seques- 
..^-  tration,  because  the  part  of  the  earnings  of 
l**«J  the  road  to  be  reached  was  always  in  equity 
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the  property  of  the  county,  and  the  remedy 
npphed  was  only  such  as  was  necessary  to  en- 
able the  county  to  reduce  its  own  property 
to  its  own  possession.  Here,  however,  the  writ 
of  sequestration  is  given  as  a  means  of  enabling 
the  State  to  collect  a  debt,  not  to  recover  pos- 
session of  its  property.  True,  in  the  proce^of 
sequestration  the  State  is  authorized,  tbrou;;h 
its  receiver,  to  demand  and  receive  the  moneys 
coming  to  the  company  from  the  operation  of 
the  road;  but  this  is  for  the  purpose  of  enabling 
the  State  to  subject  that  particular  kind  of 
property  belonging  to  the  company  to  the  pay- 
ment of  its  debt,  not  to  get  possession  of  any- 
thing which  actually  belonged  to  the  State  ir- 
respective of  its  rights  under  the  seqjuestration 
proceedings.  It  is  true,  also,  that  m  execut- 
ing its  writ  of  sequestration,  the  State  could, 
through  its  receiver,  direct  the  officers  of  the 
company  as  to  the  disposition  of  the  current 
earnings  of  the  road,  and  thus  to  a  certain  ex- 
tent aiBume  the  management  of  the  company'! 
affairs.  This  was  not,  however,  for  the  pur- 
pose of  enabling  the  State  to  get  possession  of 
its  own  property,  but  of  compelling  the  com- 
pany to  apply  its  property  to  the  payment  of 
its  debts.  Certainly,  if  A  owes  B  a  debt,  and 
agrees  that  if  the  debt  is  not  paid  at  maturity  B 
may  apply  to  a  proper  Judicial  tribunal  for  a 
receiver  to  collect  the  rents  of  a  certain  build- 
ing which  he  then  owned,  and  apply  them  on 
the  debt  until  it  is  discharged  in  full,  it  would 
not  be  claimed  that  B  had  acquired  a  lien  on 
the  building,  or  even  on  the  rents,  until  he  had 
at  least  commenced  proceedings  to  subject  the 
rents  under  the  agreement.  The  agreement 
alone  did  not  make  the  rents  the  property  of  B, 
or  charge  the  building  as  security  for  tiieir  pay- 
ment to  him.  The  rents  belonged  to  A  until 
default  in  the  payment  of  the  debt,  and  until  B 
took  steps  to  reduce  them  to  possession.  If  in 
the  mean  time  the  building  should  be  sold  by  A 
there  would  be  no  rents  which  B  could  subject 
under  his  agreement,  because  it  was  only  rents 
due  to  A  hmiself  that  he  could  give  B  the  right 
to  collect  In  KetehunCs  Gate  the  earnings  of 
the  road  to  the  extent  that  they  had  been  spe- 
cifically appropriated  to  the  County  of  St. 
Louis  never  did  belong  to  the  company  after 
the  bonds  were  accepted,  and  the  grant  of  the 
earnings  was  in  equity  a  grant  of  such  an  in- 
terest in  the  road  as  was  necessary  to  produce 
the  earnings.  Hence,  a  conveyance  of  the  road 
afterwards  to  one  with  notice  was  necessarily 
subject  to  the  prior  equitable  charge  on  the 
road  which  had  been  created  in  favor  of  the 
county.  But  here  there  was  never  any  grant 
of  earnings,  and  consec^uently  there  was  never 
any  grant  of  an  equity  m  the  road.  The  case 
stan&  precisely  as  it  would  if,  instead  of  a  writ 
of  sequestration,  it  had  been  agreed  that  the 
Pulaski  Chanceiy  Court  might,  on  application 
of  the  Treasurer  of  State,  issue  an  ordinary  writ 
of  Jisri  facias  to  subject  the  property  of  the 
Company  to  the  payment  of  the  amount  which 
was  then  due.  No  one  could  properly  claim 
that  in  such  a  case  any  lien  in  favor  of  the  State 
existed  which  would  prevent  an  alienation  of 
its  property  by  the  Company  before  steps  were 
taken  to  get  the  execution.  The  writ  of  seques- 
tration actually  provided  for  was  to  issue  as  an 
appropriate  form  of  execution  to  subject  any 
''income  and  revenue"  which  the  Company 
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then  had  to  the  payment  of  iti  debt  then  dae, 
.    and  in  the  income  and  revenue  of  the  company 

that  might  be  thus  subjected  was  indudra  "aU 
'    moneys  coming  to  the  same  from  the  operation 

of  such  road/'  that  is  to  say,  the  road  in  aid  of 

*  the  construction  of  which  the  loan  of  credit 
was  made    But  if  there  were  then  no  moneys 

*  coming,  or  which  could  be  rightfully  made  to 
come,  to  the  company  from  the  operation  of 
the  road,  then  there  was  nothing  of  that  kind 
of  property  which  could  be  subjected  to  the 
writ.  And  they  neither  could  come,  nor  be 
made  to  come,  to  the  company  unless  the  origi- 
nal company  to  which  the  loan  was  made  and 
by  which  the  obligation  was  incurred  either 
owned  the  road  itself  or  had  passed  it  to  an- 
other, coupled  with  a  condition  that  its  earn- 
ings should  be  subject  to  the  writ,  or  something 
equivalent. 

We  agree  with  counsel  for  the  appellants, 
that  if,  on  an  examination  of  the  statutes,  read 
in  the  light  of  the  circumstances  which  sur- 
rounded the  Legislature  at  the  time  of  their  en- 
actment, it  appeared  to  have  been  the  intention 
to  chnr^  the  road  of  the  company  as  a  road 
rioTi  ^^^  ^  liability  for  the  repayment  of  the  loan 
L*«^J  to  be  made,  it  would  be  the  duty  of  a  court  of 
equity  to  do  everything  in  its  power  which  was 
necessary  to  enforce  that  charge.  And  it  may 
also  be  true  that  the  courts  ought  to  construe 
the  statutes  liberally,  with  a  view  to  the  estab- 
lishment of  such  a  char^  as  against  the  com- 
pany itself  or  those  claiming  under  it,  because, 
if  the  charge  was  actually  created  by  the  stat- 
utes, those  dealing  with  the  company  were 
l)Ound  to  take  notice  of  it.  But  after  a  careful 
consideration  of  the  statutes,  and  construing 
them  liberally  in  favor  of  the  State,  we  have 
been  unable  to  find  that  any  such  intention  did 
in  fact  exist  There  was  a  plain  and  simple 
way  in  which  such  a  lien  could  be  created,  and 
that  was  by  providing  in  express  terms  for  it. 
That  way  had  been  adopted  by  Uie  State  in  a  stat- 
ute passed  March  18, 1807,  and  it  was  the  way 
usually  adopted  by  other  States  when  granting 
similar  aid  to  their  own  companies.  The  wide 
departure  which  Arkansas  made  in  this  statute 
from  the  accustomed  form  of  proceeding,  both  at 
home  and  elsewhere,  is  strongly  indicative  of 
an  intention  to  waive  security  ainr  further  than 
it  was  embraced  in  the  reserved  power  of  se- 
questration. The  Constitution  of  the  State 
gave  authority  to  issue  bonds  in  aid  of  such 
works  of  internal  improvement  if  assented  to 
by  the  people.  If  the  people  gave  their  con- 
sent, tben  the  bonds  when  issued  became  a  debt 
of  the  State,  and  there  was  power  in  the  Qen- 
eral  Assembly,  under  the  Constitution  of  1868, 
to  levy  taxes  for  their  payment,  if  necessary. 

This  disposes  of  the  cases  and  renders  it  un- 
necessary to  ponsider  any  of  the  other  questions 
discussed  at  the  bar  or  in  the  briefs.  In  our 
opinion  the  new  Companies  took  the  roads  free 
of  incumbrance  in  favor  of  the  State;  and  neither 
the  State  nor  its  bondholders  are  entitled  to  a 
sequestration  of  the  income  and  revenue  arising 
therefrom  in  their  hands. 

The  decree  of  Vie  Circuit  Court  in  each  qf 
these  cases  is  consequenUy  affirmed, 

Mr,  Justice  Blatehford  did  not  sit  in  these 
cases  or  take  any  part  in  their  decision. 
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V, 

A.  B.  NORTON  bt  al. 
(See  &  a  Bepofter^  ed.  97-801) 

Texas  AMsignmentLaw^-assignment,  when  taUd 
--dsseriptian-^nsottencif. 

L  Under  the  Texas  Law  of  Maroh  24, 187B,  anat- 
siirnment  for  the  l>eneflt  of  oredltorB,  which  dlreoii 
the  assignee  to  pay  to  the  assignor  the  ■orpins  re- 
mafnlng  after  paying  oonsentuur  oreditocB  in  foU, 
does  not  vitiate  the  aaBignment.  The  law  provldei 
that  nonoonsentlng  credatocs  maj  garnishee  theat- 
signee  for  such  surplus. 

2.  A  stipulation  in  such  asBignmeot  which  is  not 
contrary  to  the  statute  does  not  afreet  the  validity 
of  the  assignment,  so  long  as  the  main  purpose  ■ 
acoompUshed  of  appropriating  the  whole  of  the 
debtors  property  to  the  payment  of  his  debts. 

8.  A  general  description  in  the  assignment  of  the 
property  assigned  is  sufficient. 

4.  When  a  person  is  unable  to  pay  his  u..bts,he  li 
insolvent. 

[No.  741 

Argued  No9. 17, 1837,    Decided  March  19, 1S88. 

rTERRORto  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas,  to 
review  a  judgment  for  the  defendants  sustam- 
log  a  demurrer  in  an  action  by  an  assignee  for 
levying  upon  the  assigned  propc^.    Be9a^ed, 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  W.  HaUett  PhilUpg,  for  plaintiff  Id 
error: 

An  assignment  mav  be  made  for  the  benefit 
of  the  accepting  creditors  only. 

KeaHng  v.  Vaughn,  61  Tez.  518;  PigffoU  v. 
Schram,  64  Tex.  447;  Litermore  y.  Jenekes,  6S 
U.S.  21  How.  124(16:6(^ 

A  reservation  to  the  assfgnor  of  the  dividends 
of  such  creditors  as  sliouM  refuse  to  become 
parties  to  it  was  valid. 

Austin  V.  Johnson,  7  Humph.  191;  Bahn  v. 
M*mrath,  6  Watts,  161;  Hindman  t.  DiO,  11 
Ala.  689;  ConkUng  v.  Carson,  11  HI.  610. 

The  plaintiffs  in  attachment  having  elected 
to  make  themselves  defendants  to  the  suit,  the 
plaintiff  could  well  pray  a  judgment  agidnst 
ihem  all. 

Thorn  Wire  Hedge  Co.  t.  FuOer,  1^  U.  & 
585  (80: 1285). 

Messrs.  E,  John  EUis,  John  Johns,  J>.  A.  M^- 
Blnifi^ht  and  M,  L,  Orauford,  tar  defendants 
in  error: 

This  assignment  is  not  made  for  the  benefit 
of  creditors. 

Keating  v.  Vaughn,  61  T^  528;  Qoodrick  v. 
Dotens,  6  Hill,  488;  Jaffrayj,  MeOehee,  107  U. 
S.  865  (27:497);  Orocery.Wakeman,  11  Wend. 
187*;  Burr.  Assign.  §  852;  KeUer  v.  Smaller,  68 
Tex.  516;  MuOan  v.  U.  8,  118  U.  8.  377  (80: 
172). 

An  assignment  not  made  according  to  tbe  re- 
quirements of  the  statute  is  void. 

Hardmann  v.  B(nDen,  89  N.  T.  196;  BriUen 
V.  L(^enz,  45  N.  Y.  51;  Montfari  v.  Mon^H, 
24  Hun,  120;  Retmie  v.  Bean,  Id.  128;  Bender- 
son  V.  Pierce,  7  West  Rep.  261;  Keewa  t.  Ikm^ 
aidson,  20  Kan.  165;  Bedpath  t.  TnUwiler,  7 
West.  Rep.  269;  Burr.  Assign,  g  84S. 

The  assignm^t  was  void. 

Linn  v.  Wright,  18  T^  887;  Oatam  ▼.  Meee 
ly,  25  Tex.  877. 


«Ree  note  in  L.  ed. 
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The  asdgninent  is  not  in  compliance  with  the 
Act  of  18757 

Hoteertan  v.  HoU,  28  Tex.  61;  Keating  t. 
Vaughn,  61  Tex.  610:  Jajprav  v.  MeOehee,  107 
U.  S.  681  (27:  405);  &A0o{^  y.  Johnson,  11 
Fed.  Rep.  207;  -&rtfrt<  v.  Teah,  1  McCnOT. 
176;  Burgess  y.  Seligman,  107  U.  8.  21  (27: 861); 
Barr.  Assign.  4th  ed.  g|  200,  848;  Barney  v. 
Oriffln,  2  N.  Y.  866;  Goodrich  v.  Downs,  6 
Hill.  488;  Perry,  Tr.  §  602;  Lawrence  v.  JSor- 
Urn.  15  Fed.  Rep.  858;  Austin  y.  BeU,  20  Johns. 
442;  MuUer  v.  Norton,  10  Fed.  Rep.  710;  Kee- 
vil  y.  Donaldson,  20  Kan.  168;  French  y.  iS»- 
foardf .  80  U.  S.  18  Wall  506  (20: 702);  Re  La- 
ihrop,  5  Nat.  Bank.  Reg.  44. 

Mr,  Justice  Bradley  deliyered  the  opinion 
of  the  court: 

This  action  is  in  the  nature  of  an  action  of 
trespass,  brought  by  an  assignee  for  the  benefit 
of  creditors  against  the  Marshal  of  the  United 
States  for  the  Northern  District  of  Texas,  for 
seizing,  levying  on  and  converting  certain 
goods  of  one  Wallace,  which  had  been  assigned 
to  the  plaintift.  The  seizure  by  the  marshal 
was  made  under  an  attachment  issued  out  of 
the  circuit  court,  at  the  suit  of  Naumberg. 
Eraus.  Lauer  <fe  C^.,  who  are  also  defendants 
in  the  present  action.  The  plaintiff,  in  his  pe- 
tition, sets  out  his  ownership,  as  derived  unaer 
a  deed  of  assignment,  a  copy  of  which  is  at- 
tached, and  is  in  the  words  and  figures  follow- 
ing, to  wit: 
"The  State  of  Texas.  Kaufman  Ounty: 

'*This  Indenture,  made  the  24th  day  of  Oc- 
tober. A.  D.  1881,  between  8.  W.  Wallace,  of 
the  first  part,  I.  G.  Lawrence,  of  the  second 
part,  and  the  several  creditors  of  the  party  of 
the  first  part  who  shall  hereafter  accede  to 
these  presents,  of  the  third  part.  witnesseUi: 
That  whereas,  the  party  of  the  first  part  is  in- 
debted to  divers  persons  in  considerable  sums 
of  money,  which  he  is  at  present  unable  to  pav 
hi  full,  and  he  is  desirous  to  convey  all  ms 
property  for  the  benefit  of  his  creditors: 

'*  Now.  the  party  of  the  first  part,  in  consid- 
eration of  the  premises  and  of  one  dollar  paid 
to  him  bv  the  party  of  the  second  part,  hereby 
grants,  bargains,  sells,  assigns  and  conveys 
unto  the  party  of  the  second  part  and  his  heirs 
and  assigns  all  his  lands,  tenements,  heredita- 
ments, goods,  chattels,  property  and  choses  in 
action  of  every  name,  nature  and  description, 
wheresoever  the  same  may  be,  except  such 
property  as  may  be  by  tibe  Constitution  and 
laws  of  the  State  exempt  from  forced  sale;  to 
have  and  to  bold  the  said  premises  unto  the 
said  party  of  the  second  part,  his  heirs  and  as- 
sij^s,  but  in  trust  and  confidence  to  sell  and 
dispose  of  said  real  and  personal  estate,  and  to 
collect  said  choses  in  action,  using  a  reasonable 
discretion  as  to  the  times  and  moaes  of  selling 
and  disposiog  of  said  estate  as  it  respects  mak- 
ing sales  for  cash  or  on  credit,  at  public  auction 
or  bv  private  contract,  taking  a  part  for  the 
whole  where  the  trustee  shall  deem  it  exi)e- 
dient  so  to  do.  then  in  trust  to  dispose  of  the 

{)roceeds  of  said  property  in  the  manner  fol- 
owin.Q^,  viz.: 

"  First.  To  pay  the  costs  and  charires  of 
these  presents  and  ue  expenses  of  executing  the 
trusts  herein  declared,  together  will)  all  taxes 
which  are  a  charge  upon  any  of  said  property. 

125  U.  S. 


"  Second.  To  distribute  and  pay  the  lemnlu- 
der  of  the  said  proceeds  to  and  among  ail  the 
parties  of  the  third  part  who  will  accept  thero- 
of  '  n  full  satisfaction  of  their  claims  agaiust 
said  party  of  the  first  part,  ratably  in  pro|.orti()n 
to  their  i-cspective  debts. 

"Third.  To  pay  over  any  surplus,  after 
paying  all  the  parties  of  the  third  part  who  shall 
accede  hereto  as  aforesaid,  in  full,  to  the  party 
of  the  first  part,  his  executors,  administrators 
or  assigns;  and  the  party  of  the  first  part  here- 
by constitutes  and  appoints  the  party  of  the 
second  part  his  attorney  irrevocable,  with  pow- 
er of  sut»titution,  authorizing  him,  in  the  name 
of  the  party  of  the  first  part  or  otherwise,  as  the 
case  may  require,  to  do  any  and  all  acts,  matters 
and  things  to  carry  into  effect  the  true  intent 
and  meaning  of  these  presents  which  the  party 
of  the  first  part  might  do  if  personallv  present; 
and  the  party  of  the  second  part,  hereby  accept- 
ing these  trusts,  covenants  to  and  with  each  of 
the  other  parties  hereto  to  execute  the  same 
faithfully:  and  the  party  of  the  first  part  hereby 
covenants  with  the  said  trustee,  from  time  to  time 
and  at  all  times  when  requested,  to  give  him  all 
the  information  in  his  power  respecting  the 
assigned  property,  and  to  execute  and  deliver 
all  such  mstruments  of  further  assurance  as 
the  party  of  the  second  part  shall  be  advised  by 
counsel  to  be  necessary  in  order  to  carry  into 
full  effect  the  true  intent  and  meaning  of  these 
presents;  and  the  parties  of  the  third  part,  by 
acceding  hereto  and  by  accepting  the  benefits 
herein  conferred,  hereby  and  thereby  agree  to 
and  with  the  said  party  of  the  first  part  to  re- 
lease him  from  any  and  all  claim  or  ckims. 
debt  or  debts,  demand  or  demands,  of  what- 
ever nature,  which  they  respectively  have  and 
hold  against  him;  and  this  assignment  is  made 
for  the  benefit  of  such  of  the  parties  of  the  third 
part  only  as  will  consent  to  accept  their  pro- 
portional share  of  said  estate  of  the  said  party 
of  the  first  part  and  discharge  him  from  their 
repective  claims. 

'*  Witness  our  hands  this  24th  day  of  Octo- 
ber, A.  D.  1881. 

"  (Signed)  "  S .  W.  Wallace. 

"LG.  Lawrence." 

The  defendants  filed  an  exception  to  the  peti- 
tion, in  the  nature  of  a  demurrer,  assigning  there- 
for the  following  reasons,  to  wit: 

1.  Because  the  paper  appended  thereto  and 
called  an  assignment  or  deed  of  assignment  is 
not  such  in  fact  and  does  not  on  its  face  purport 
to  convey  to  the  creditors  of  S.  W.  Wallace, 
the  grantor,  all  of  his  estate  not  exempt  from 
forced  sale  for  the  benefit  of  his  creditors. 

2.  Said  deed  is.  only  purports  to  be.  for  the 
benefit  of  such  creditors  as  will  accept  it  and 
release  the  said  Wallace  from  his  debts  due  to 
them,  reserving  to  said  Wallace  all  of  the  estate 
not  used  in  the  payment  of  said  accepting  cred- 
itors, and  directing  the  plaintiff  Lawrence  to 
pay  to  him  all  that  part  of  the  estate  not  appnv 
pnated  by  the  accepting  creditors. 

8.  Said  deed  shows  on  its  face  that  it  was 
and  is  not  an  assignment  under  the  statute,  and 
that  the  trust  was  to  be  administered  out  of  the 
court. 

4.  It  is  not  shown  or  assigned  that  any  cred- 
itors have  accepted  such  assignment. 

5.  The  petition  shows  that  the  creditors  at 
whose  suit  the  attachment  was  levied,  to  wit, 
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Naumburg,  Kraus,  Laaerft  Co.,  were  and  are 
DODresidents  of  the  State  of  Texas,  and  that 
they  reside  in  New  York. 

6.  Said  deed  does  not  show  that  said  Wallace 
was  insolvent  or  in  contemplation  of  insolv- 
ency. 

7.  Said  deed  shows  that  the  property  pre- 
tended to  be  conveyed  was  to  be  oisposea  of  by 
agents  appointed  by  said  Wallace  or  by  his  au- 
thority, and  that  I^wrenCe  was  but  an  agent 
and  not  a  grantee. 

This  demurrer  being  sustained,  the  petitioner 
bad  leave  to  amend,  and  did  so  by  an  averment 
that  after  the  execution  of  the  assignment,  and 
within  the  time  allowed  by  law,  the  followins^ 
named  creditors  of  Wallace  had  come  in  and 
accepted  under  the  same;  to  wit.  Holt,  Rivers 
&  Corley,  $108.40  [and  21  others  named],  the 
total  amount  of  whose  claims  aggregated  over 
$14,000;  and  it  was  averred  that  the  indebted- 
ness so  proven  up  against  Wallace  was  largeW 
in  excess  of  the  assets  that  came  to  the  plainUfrs 
bands,  including  the  property  attached  by  the 
marshal. 

The  demurrer  was  still  sustained,  notwith- 
standing the  amendment,  and  judgment  was 
rendered  for  the  defendants;  to  reverse  which 
this  writ  of  error  was  broup^ht. 

The  assignment  in  question  was  madd  under 
a  law  of  the  State  of  Texas  passea  on  tlie  24tn 
of  Itfarch,  1879,  immediately  after  the  repeal  of 
the  National  Bankrupt  Law,  and  evidently  in- 
tended to  take  the  place  of  that  law,  as  well 
for  the  benefit  of  creditors  as  that  of  insolvent 
debtors.  Its  main  object  seems  to  have  been  to 
secure  a  speedy  appropriation  of  all  the  prop- 
erty of  an  insolvent  debtor,  willing  to  make  an 
assignment,  to  the  payment  of  his  debts,  so  far 
as  it  might  be  adequate  for  that  purpose.  As 
.an  encoura^ment  to  the  making  of  such  assign- 
ments, the  law  provides  that  if  the  debtor  so 
desires,  he  mav  make  his  assi^ment  for  the 
benetit  of  such  creditors  as  will  accept  their 
proportional  share  of  his  estate  and  discharge 
Iiim  from  their  respective  claims.  And  the 
whole  statute  is  evidently  framed  with  a  view 
to  make  the  proceedings  as  simple  as  possible, 
and  to  obviate  tccbnicS  objections  to  their  va- 
lidity. 

The  principal  provisions  of  the  Act,  bearing 
upon  the  questions  raised  in  this  case,  are  as 
follows,  to  wit: 

Section  1  declares  that  "Every  assignment 
made  by  an  insolvent  debtor,  or  in  contempla- 
tion of  insolvency,  for  the  benefit  of  his  credit- 
ors, shall  provide,  except  as  herein  otherwise 
provided  for,  a  distribution  of  all  his  real  and 
personal  estate,  other  than  that  which  is  by  law 
exempt  from  execution,  among  all  his  creditors 
in  proportion  to  their  respective  claims,  and 
however  made  or  expressed  shall  have  the  ef- 
fect aforesaid,  and  sball  be  construed  to  pass  all 
such  estate  whether  specified  or  not" 
.  Section  2  requires  an  inventory  to  be  annexed 
containing  a  list  of  all  the  creditors  of  tbe  debt- 
or, with  their  residence,  the  amount  due  to  each, 
and  the  consideration  thereof,  and  whether  any 
judgment  or  security  exists  tiberefor,  and  an 
inventory  of  all  the  debtor's  estate,  with  an 
affidavit  of  tbe  truth  thereof;  but  it  is  declared 
iu  section  10  that  no  assignment  shall  be  declared 
fraudulent  or  void  for  want  of  any  inventory  or 
list;  but  it  may  be  required  by  the  assignee. 
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Section  8  enacts  as  follows:  "Any  debtor, 
desiring  so  to  do,  may  make  an  assignment  for 
the  benefit  of  such  of  his  creditors  only  as  wiU 
consent  to  accept  their  proportional  share  of  hii 
estate  and  discharge  him  from  their  respective 
claims:  and  in  su(£  case  the  benefits  of  the  as- 
signment shall  be  limited  and  restricted  to  the 
creditors  consenting  thereto;  the  debtor  shall 
thereupon  be  and  stand  dischiuged  from  all 
further  liability  to  such  consenting  creditors,  on 
account  of  their  respec^ve  claims,  and  wh^ 
paid  they  shall  execute  and  deliver  to  the  as- 
signee for  the  debtor  a  release  therefrom.*' 

Section  4  provides  for  notice  of  his  appoint- 
ment to  be  given  by  the  assignee. 

Section  5.  "The  creditors  of  the  assignor 
consenting  to  such  assignment  shall  make 
known  to  the  assignee  the&  consent  in  writing, 
within  foUr  monUis  after  publication  of  tbe 
notice  provided  in  the  preceding  section;  and 
no  creditor  not  assenting  shall  receive  or  take 
any  benefit  under  the  assignment;  Provided, 
however,  that  any  creditOL  who  had  no  actual 
notice  of  such  assignment  may  make  known  18^ 
his  assent  at  any  time  before  any  distribu- 
tion of  assets,  under  the  assignment,  has  been 
made." 

Section  8.  "Any  creditor  not  consenting  to 
the  assignment  may  garnishee  the  assi^ee  for 
any  excess  of  such  esUte  remaining  in  his  hands 
after  the  payment  of  consenting  creditors  the 
amount  of  Uieir  debts,  and  the  costs  and  ex- 
penses of  executing  the  assignment." 

Section  9  provides  that  property  conveyed  in 
contemplation  of  an  assignment  with  intent  to 
defeat,  delayer  defraud  creditors,  or  to  j^va 
preferences,  shall  pass  to  the  assignee  notwith- 
standing such  transfer  without  affecting  the 
validity  of  the  assignment 

Section  16  declarer  that,  "  Whenever  any  a»- 
signee  shall  have  fully  performed  the  duties  of 
his  trust,  and  desires  to  be  finally  discharged 
therefrom,  be  may  make  a  report  of  his  proceed- 
ings under  the  assignment,  lowing  the  money 
and  assets  that  have  come  into  his  hands,  and 
how  the  same  have  been  disbursed  and  di^XMed 
of,  the  truth  of  which  shall  be  verified  by  his 
affidavit:  and  such  report  shall  thereupon  be 
filed  and  recorded  in  the  office  of  the  cotinij 
clerk  of  the  county  in  which  the  assignment  u 
recorded,  and  no  action  shall  be  brought  agninst 
such  assignee  by  reason  of  anything  done  bj 
him  under  the  assignment,  as  shown  by  bis 
report  unless  tbe  same  be  brought  within  twelve 
months  from  the  time  of  the  filing  thereof,  a« 
aforesaid;  and  any  moneys  or  funds  on  hand 
shall  be  deposited  in  the  district  court  subject 
to  be  paid  out  upon  the  decree  of  said  court.'' 

Tbe  assignment  in  the  present  case  was  noiade 
under  the  uiird  section  of  the  Act  namely,  for 
the  benefit  of  such  creditors  of  the  debtor  aa 
would  consent  to  accept  their  proportional  share 
of  his  estate,  and  discharge  him  from  their 
claims;  and  the  prindiml  objection  made  to  it 
is  that  it  directs  the  assignee  to  pay  over  to  tbe 
assignor  any  surplus  remaining  after  paying  all 
tbe  consenting  creditors  in  full,  instead  of  pay*  . 
ing  such  surplus  into  court  as  required  by  ' 
the  16th  section  of  the  Act.  It  is  contended 
that  this  not  only  violates  the  law,  but  is  a  reaer- 
vation  for  the  benefit  of  the  debtor,  tending  to 
delay  and  hinder  those  creditors  who  do  not 
accede  to  the  terms  of  the  assignment  in  tbe 
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coflecdon  of  tbdr  debts.  We  do  not  see  the 
fone  of  the  bitter  part  of  the  objection,  name- 
h,  that  the  itipaliaion  referred  to  tends  to  de- 
Mj  md  hinder  creditofs.  The  law  itself,  in 
MOD  8,  takes  care  that  the  remedy  of  non- 
coatenting  creditors  shall  not  be  sus[)ended  for 
i  noment.  By  that  section  it  is  provided  that 
mj  Midi  creditor  may  garnishee  the  assignee 
for  soy  excess  of  the  estate  remaining  in  his 
ksads  after  the  payment  of  the  consenting 
crediu^s,  and  the  costs.  Of  courw,  the  stipu- 
IsUoD  in  the  assignment  that  the  balance  should 
bs  psid  to  the  assignor  was  intended  and  un- 
dentood  to  be  suSiect  to  this  right  of  garnish- 
■wot  Such  a  opalification  of  the  stipulation 
would  be  a  condition  in  law.  We  do  not  see, 
therefore,  bow  it  can  be  said  that  the  terms  of 
the  sssiniment  were  intended  to  delay  and  hin- 
der cremtora.  The  surplus  referred  to  in  the 
ttipolatioo  must,  by  intendment  of  law,  have 
been  only  such  surplus  as  might  remain  after 
Mtiifying  the  gamisheeing,  as  well  as  the  con- 
Noting,  creditors. 

But  ooocedlng  that,  as  to  the  surplus  stiU  re- 
■sining,  the  st^>ulation  in  the  deed  is  not  In 
eooformity  with  the  requirement  of  the  16th 
SKdon,  the  question  still  remains  whether  the 
HipolaUon  only  is  to  be  r^nirded  as  void,  or 
whether  the  whole  deed  is  wSid  by  reason  ol  the 
itipnlatfcm.    And  the  answer  to  this  question 
deoeods  upon  the  general  policy  of  the  statute. 
Is  it  intended  to  rntrain  assignments,  or  to  aid 
sod  cooonrsge  them?    If  restraint  is  the  object 
the  regulations  prescribed  may,  according  to  a 
weQ  tettled  course  of  dedsions  in  the  state  and 
federal  courts,  be  regarded  as  conditions  pre- 
oedeot,  necessary  to  be  observed  in  order  to 
Roder  an  assignment  valid.     If  aid  and  en- 
eomageiuent  is  intended  to  be  given  to  assign- 
■Muts,  in  the  interest  of  creditors  as  well  as 
debtors,  as  a  substitute  for  the  Bankrupt  Act, 
Che  ooorts  may  well  disregard  incidental  van- 
stknsfrom  tbe  law.  as  voia  under  its  operation, 
sod  sustain  the  assignment  itself  if  it  contains 
the  main  thine — the  transfer  of  the  entire  prop- 
«ty  of  the  d^»tor  for  the  benefit  of  his  credit- 
ors—and  carry  it  out  in  accordance  with  the 
law  for  tbe  purposes  intended.    A  careful  ex- 
awfnafion  of  the  Act  convinces  us  that  its  pol- 
ky  is  to  favor  assignments,  and  to  give  them 
such  ooDstruction  that  thev  may  stand  rather 
ttaa  fall;  and  this,  in  the  interest  of  creditors, 
qoiie  aa  much  if  not  more  than  in  that  of  debt- 
om    It  wiD  be  noted  that  some  of  its  express 
JMiuna  look  in  that  direction;  and  the  whole 
Ad  taken  together  corroborates  this  view.  And 
is  the  llgfat  in  which  it  is  viewed  by  tbe 
Court  of  Texas. 

I  case  of  ^um  t.  WeU»me,  68  Tex. 
tf7.  ^Kkkd  bk  December,  1883,  it  was  held 
^■t  when  an  assignment  for  tbe  benefit  of 
ciifltoss  is  made  under  the  statute,  the  riffhts 
«f  the  creditors  attadi  to  it,  and  no  act  oi  the 
or  of  the  assignee,  or  of  both,  at  the 
tbo  assignment  is  made,  or  preceding  it, 
eoDtemplatioo  of  it,  done  with  intent  to 
delay  or  defraud  creditors,  will  author- 
ft  creditor  to  treat  the  assignment  as  void, 
m  ja^Mj  his  attadiment  of  the  assiffned  prqp- 
^•o  tbe  pfejodlee  of  the  other  creditors.  In 
m  m  thfti,  the  assignment  was  made 
thiffd  sectioo  of  the  Act,for  thebene- 
endHoft  m  woukl  accept  their  divi- 


dends  in  satisfaction  of  their  ckdms.  One  of 
tbe nonconsentinecreditors  attached  the  prop- 
erty assigned.  The  assignee  having  died,  a 
substituted  assignee  sued  ttie  attaching  credit- 
ors for  damages.  Thev  pleaded  that  the  debtor 
fraudulently  disposed,  of  a  large  amount  of 
goods  to  his  assignee,  immediately  before  the 
assignment,  with  intent  to  hinder,  delay  and 
defraud  the  creditors.  This  plea  was  over- 
ruled on  the  ground 'above  mentioned.  The 
oourt  said:  "The  manifest  purpose  of  the  Act 
was  to  provide  a  mode  by  which  such  debtors 
as  were  contemplated  thereby  might  make  as- 
signments of  their  propertv,  simple  in  form, 
and  yet  effective  to  pass  all  of  their  property, 
real  and  personal,  to  an  assignee  for  the  benefit 
of  creditors,  except  such  as  might  be  exeuipt 
from  forced  sale.  It  further  manifests  an  in- 
tention to  make  such  assignments  effective 
without  reference  to  the  form  of  the  deed  of 
assignment,  provided  it  evidences  an  intention 
to  psss  to  tbe  assignee  all  the  property  of  the 
debtor  subj^  to  forced  sale,  for  the  purpose 
of  distribution  amouj;  creditors,  and  is  executed 
in  substantial  compliance  with  the  requirements 
of  the  Act  It  also  evidences  an  intention  to 
avoid  much  of  the  difilculty  heretofore  met  with 
by  the  courts,  in  determining  whether  assign- 
inents  were  valid  or  not^  and  to  supply,  by  the 
law  itself,  much  in  which  the  deed  of  assign- 
ment mi^ht  be  deficient  under  tbe  rules  applica- 
ble to  ordinary  assignments."  The  court  then 
proceeds  to  the  particular  case,  and  in  view  of 
the  provisions  of  the  first  and  ninth  sections  of 
the  Act  declares  that  *'  The  assignment  passed 
all  the  property  of  the  debtor  except  that  ex- 
empt; as  well  that  in  his  possession  or  owned 
by  him  at  the  time  tbe  assignment  Was  made, 
as  that  which  he  may  have  fraudtilently  at- 
tempted to  convey:  and  neither  the  fraud  of 
the  assizor,  nor  of  the  assignee,  could  annul 
the  assignment,  in  which  aU  creditors  might 
have  an  Interest.  When  the  assignment  is  com- 
pleted, tbe  rights  of  tbe  creditors  attach  to  it." 
Again,  "No  act  of  the  assignee,  nor  of  the  as- 
signor, after  the  assignment  is  made,  or  preced- 
ing it,  but  in  contemplation  of  it.  bowevei 
fraudulent  the  act  may  be,  shall  devest  the 
riffht  of  tbe  creditors  to  have  the  trust  estate 
administered  for  their  benefit  in  accordance 
with  the  spirit  of  tbe  statute;  and  the  Act  itsell 
provides  means  bv  which  such  administration 
may  be  enforced  in  default  of  the  faithful  per 
formance  of  bis  trust  by  the  assignee.  To  per- 
mit one  or  more  of  the  creditors,  whenever  in 
thdr  opinion  the  estate  was  not  all  delivered  to 
the  asmirnee,  or  when  the  assignee  might,  in 
their  opinion,  be  acting  In  violauon  of  his  duty, 
to  disregard  the  assignment  and  seize  and  have 
sold  the  trust  estate,  or  anv  part  of  it  for  the 
satisfaction  of  such  dissatisned  creditors, would 
contravene  the  very  purpose  of  the  law,  which 
was  intended  to  provide  for  the  equitable  dis- 
tribution of  the  proceeds  of  the  estate  of  an  in 
solvent  or  failing  debtor. " 

In  another  case,  decided  at  the  same  time, 
Ikmoho  V.  FiMh,  58  Tex.  164»  where  the  whole 
property  of  the  debtor  was  not  assigned,  as 
where  two  partners  made  an  assignment  of  their 
partnership  property  only  (and  not  their  indi- 
vidual property),  for  the  benefit  of  such  cred- 
itors only  as  would  accept  thafar  proportional 
share  thereof,  under  the  third  section  of  the  Act, 
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it  was  held  that  such  an  aasigDmeDt  &fled  to 
comply  with  the  fundamental  requisite  of  tbe 
Act,  that  all  the  debtor's  property,  not  exempt 
from  forced  sale,  must  be  asdgned;  and»  there- 
fore»  that  it  was  Toid  as  against  attaching 
creditors.  The  same  views,  however,  were  ex- 
pressed by  the  court,  as  in  the  previous  case,  as 
to  the  ifoeral  construction  which  would  be 
placed  upon  an  assignment  which  purported  to 
convey  all  the  property  of  the  debtors,  how- 
ever aefective  it  mibht  be  in  form. 

In  the  case  of  Seating  v.  Vavghn,  61  Tex. 
618,  decided  in  May,  1884,  tbe  very  point  now 
under  consideration  came  before  the  court,  and 
it  was  held  that  the  stipulation  that  the  assignee 
should  pay  the  suiplus  to  the  assignor,  after 
the  consenting  creditors  were  paid  m  full,  did 
not  vitiate  the  deed  of  assignment.  The  court 
says: 

"Under  the  statute  it  is  unimportant  whether 
the  assignor,  by  the  assignment,  reserves  to  him- 
self any  surplus  which  may  remain  after  pay- 
ment of  consenting  creditors;  for  the  statute  it- 
self regulates  that  matter,  independent  of  what 
the  terms  of  the  deed  may  be  in  this  respect,  if 
the  assignment  be,  as  is  this,  under  the  third 
section  of  the  Act  which,  wiUi  some  of  the  fol- 
lowing sections,  refers  to  assignments  made  for 
the  beuefit  of  consenting  creditors  only.  Un- 
der such  an  assignment  strictly,  other  creditors 
than  those  consenting  to  the  release  of  Uie  debt- 
or do  not  take  at  all,  but  the  eighth  section  of 
the  Act  provides  that  nonconsenting  creditors 
may  garnishee  the  assignee  for  any  excess  of 
sudb  estate  remaining  m  his  hands  after  the 
payment  to  the  consenting  creditors  of  their 
debts  and  the  costs  and  expenses  of  executing 
the  assignment 

"If  noilteonsenting  creditors  should  not  pur- 
sue tiiat  course.  In  case  of  an  excess,  the  l6th 
section  of  the  Act,  when  the  trust  has  been  exe- 
cuted and  the  assignee  desires  to  be  discharged 
therefrom,  provides  that  the  excess  shall  -be 
paid  into  the  district  court,  subject  to  be  paid 
out  upon  the  decree  of  that  court  which  would 
no  doubt  be  so  made  as  to  protect  nonconsent- 
ing creditors  who  might  show  themselves  en- 
titled thereto,  and  take  the  necessary  steps  to 
fix  a  legal  claim  on  the  fund.  In  so  far  as  the 
fund  would  go;  if,  however,  no  claim  to  such 
a  fund  was  made  by  any  dredltor,  the  court 
after  the  lapse  of  a  reasonable  time  would  cer- 
tainly direct  the  excess  to  be  delivered  to  the 
assignor.  Thus  the  statute  regulates  the  whole 
matter,  and  must  control  if  there  be  any  con- 
flict between  its  provisions  and  the  deed.  If 
the  property  passes  to  the  assignee  for  the  bene- 
fit of  creditors  generally,  or  for  the  benefit  of 
consenting  cremtors  alone,  no  provision  which 
the  assignee  can  make  in  the  deed  can  inter- 
fere with  the  distribution  of  the  estate  as  the 
statute  requires." 

It  is  suggested  by  the  defendants'  counsel 
that  this  decision  was  made  in  view  of  an 
amendatory  statute  passed  in  April,  1883, 
which  declares  "that  no  fraudulent  act,  intent 
or  purpose  of  the  assignor  or  assignee  shall  have 
the  effect  to  defeat  the  assignment,  or  to  de- 
prive Uie  creditors  consenting  thereto  from  the 
benefits  thereof;  but  any  such  fraudulent  act, 
intent  or  purpose  on  the  part  of  the  assi^ee 
shal]  be  a  sufficient  cause  for  his  removal,  as 
being  an   unsuitable  person  to  perform  the 
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trust;  and  any  consenting  creditor  may  be  or 
become  a  party  to  prosecute  or  defend  in  any 
suit  or  proceeding  necessary  or  proper  for  tile 
enforcement  of  his  rights  under  such  aasigih 
ments,  n  for  the  protection  of  his  interests  in 
the  assigned  property."  It  is  contended  thst 
this  provision  renders  null  and  void  stipulatioiii 
like  the  one  in  question,  so  that  the  deed  of  vt 
signment  may  have  tbe  effect  and  operation  in- 
tended by  the  Statute  of  1879,  notwithstandini 
such  stipulation;  and  that  the  decision  in  KeaJi- 
ing  y.  Vaughn  was  based  on  the  amendment 
But  this  cannot  be  true,  inasmuch  as  the  as- 
signment in  that  case  was  made  on  the  9th  of 
May,  1888,  and  the  amendment  did  not  go  into 
effect  until  the  12th  of  July  of  that  year.  It 
carries  out,  however,  the  policy  which  we  hate 
supposed  to  pervade  the  Act  of  1879.  of  aecor 
ing  to  the  creditors  of  an  insolvent  debtor, 
making  an  assignment,  a  speedy  and  Just  ap- 
propriation of  all  his  property  to  the  payment 
of  his  debts. 

In  the  case  of  Schooiher  v.  Eutehins,  66  T^ 
824,  the  most  recent  reported  case  on  the  sub- 
ject, the  deed  of  assignment  (whidi  was  also 
executed  before  the  amendment  of  1888  teak  rm 
effect)  authorized  the  assignee  to  sell  the  prop-  ^ 
erty  at  public  or  private  sale,  to  employ  the  as- 
sizors to  aid  in  the  disposition  of  the  property, 
with  such  compensation  as  he  mi^t  deem 
proper,  and  to  do  various  other  things  which 
the  defendants  contended  were  not  lawful 
But  the  court  said:  "K  the  deed  of  assign- 
ment attempted  to  confer  powers  which,  un- 
der the  law,  an  assignee  could  not  l^ally  ex- 
ercise in  the  execution  of  the  trust,  tms  would 
not  be  a  sufficient  reason  for  holding  an  assign- 
ment invalid.  When  an  assignment  is  m£de 
under  the  statute  the  rights  of  creditors  vest* 
and  they  can  compel  the  assignee  to  exercise  the 
powers  which  the  law  expressly,  or  by  Impli- 
cation, confers  upon  him,  as  can  they  restrain 
him  if  he  attempts  to  exercise  powers .  which 
the  law  does  not  confer  upon  him." 

This  view  of  the  proceeding,  as  being  wholly 
governed  and  controlled  by  uw,  and  regarding 
as  null  and  inoperative  stipulations  and  powen 
in  the  deed  contrary  to,  or  not  in  conformity 
with,  the  provisions  of  the  statute,  and  nol  as 
affecting  the  validity  of  the  deed  itself,  so  long 
as  the  main  purpose  is  accomplished,  of  appro- 
priating the  whole  of  the  debtor's  propeity  to 
the  payment  of  his  debts,  seems  to  us  so  in  nar- 
mony  with  the  spirit  and  purpose  of  the  Act, 
that  we  do  not  hesitate  to  adopt  it  We  have 
given  careful  attention  to  the  opinion  of  the 
circuit  court  in  the  present  case,  but  have 
failed  to  be  convinced  by  it,  and  feel  consuained 
to  express  our  concurrence  in  the  line  of  decis- 
ions of  the  Supreme  Court  of  Texas. 

One  or  two  other  points  are  made  in  tlie 
briefs  of  counsel  against  the  validity  of  the  deed, 
which  require  but  a  brief  notice.  They  are 
substantially  met  by  the  considerations  already 
adverted  to. 

First:  It  is  objected  that  the  deed  doea  not 
convey  all  the  debtor's  estate,  not  exempt  from 
forceasale,  for  the  benefit  of  his  creditors.  It 
is  a  sufficient  answer  to  say  that  it  does  in  terms 
convey  "aJl  his  lands,  tenements,  hereditamenti  | 
goods,  chattds,  property  and  choses  in  actioo 
of  ev€»7  name,  nature  and  description,  when- 
soever the  same  may  be,  except  such  property 
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at  may  be  by  the'  OonstitQtioD  and  laws  of 
the  State  exempt  from  forced  sale."  Accord- 
iDg  to  the  decirioDS  of  the  Supreme  Court  of 
Texas,  this  general  description  Is  suffldent, 
under  the  Statute  of  1879,  to  convey  all  the 
debtor's  proper^.  Bhtm  v.  Welbome,  58  Tex. 
157, 161.  The  flrst  section  of  the  Act  declares 
that  the  assignment,  however  expressed,  shall 
be  construed  to  pass  all  the  debtor's  real  and 
personal  estate,  whether  specified  therein  or  not 

Secondly :  It  is  objected  that  the  deed  of  as- 
signment aoes  not,  on  its  face,  show  that  the 
assinior  was  insolvent,  or  in  contemplation  of 
insolvency.  The  obvious  answer  is  that  if 
this  is  a  necessarv  requirement,  the  deed  does 
state  that  the  assignor  "is  indebted  to  divers 
persons  in  considerable  sums  of  monev,  which 
he  is  at  present  unable  to  pay  in  fulL  When 
a  person  is  unable  to  pay  his  debts,  he  is  under- 
stood to  be  insolvent  It  is  difficult  to  give  a 
more  accurate  definition  of  insolvency.  The 
objection  is  without  foundation. 

We  do  not  obscnve  any  other  objection  which 
it  isnecessaiy  specially  to  notice. 

The  judgment  of  the  (Hreuit  Court  i$  rewned 
and  tlie  eauee  remanded,  with  imtructione  to 
proceed  therein  aceording  to  law. 


WILLAMETTE    IROK    BRIDGE    COM- 
PANY, Appt,, 
e. 
Z.  J.  HATCH  BT  AX.. 

(See  &  a  Beporter%  ed.  1-17.) 

BiU  ef  rtniew— bridge  oter  natigoNe  river, 
when  not  an  affente  againet  U,  S,  law^—Aet 
admitting  Oregon— poUee  power^t^unetion. 

h  OnapoieMUof  review,  nothing  will  avafl  for 
a  reverBal  of  the  decree  but  errois  of  law  apparent 
on  the  record. 

2.  The  erection  of  a  bridge  over  the  WiUamette 
Biver  at  Portland  was  not  a  violation  of  the  Act  of 
Congress  admitting  Oregon  as  a  State. 

8.  Obstructions  and  nuiaaooes  in  navigable 
streams  within  the  States  are  offenses  agaiut  the 
laws  of  the  States  within  wtiioh  the  navigable 
waters  lie,  and  may  be  indictM  or  prohibited  as 
such,  but  thev  are  not  offenses  against  United 
States  laws  which  do  not  exist. 

4.  The  Act  of  Congress  above  mentioned  does  not 
refer  to  physical  obstructions,  but  to  political  regu- 
lations which  would  hamper  the  freedom  of  com- 
merce. 

fi.  Congress  cannot  be  deemed  to  have  assumed 
police  power  over  a  navigable  river  in  consequence 
of  haviog  expended  money  in  improving  its  navi- 
gation. 

5.  A  suit  for  a  perpetual  injunction  against  the 
buildixig  of  a  bridge  over  a  navigable  river  in  a  case 
where  Congress  has  not  passed  any  law  which  pro- 
hibits such  Duilding,  is  not  a  suit  arising  under  any 
law  of  the  United  States. 

[No.  80.] 

Argued  Nov,  t8,  £9, 1887, Decided  March  29,1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Oregon,  dismissing  a  bill  of  review  filed  to  re- 
verse a  decree  for  an  injunction  against  the 
huOding  of  a  bridge.  Decree  on  the  bill  of  re- 
view reeereed  and  the  record  remanded,  with  in- 
Mtruetione  to  reteree  the  decree  in  the  original 
•Hit  and  to  diemiee  the  bill  filed  therein. 
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Ophiion  below,  19  Fed.  Bep.  847. 

The  facts  are  fully  stated  in  the  qpinUm. 

Jfewrt.  Jolm  MullaA  and  Bt^pti  MalXof^^ 
for  appellant: 

After  a  final  decree  has  been  passed  and  en- 
rolled, a  bill  of  review  may  be  Inought  within 
a  reasonable  time  to  reverse  it 

2  Danielle,  Ch.  PL  &  Pr.  1680;  Dexter  t.  Ar- 
nold, 5  Mason,  808. 

The  bill,  answer  and  other  proceedings  maj 
be  looked  into  to  find  "  errors  apparent  on  mb 
face  of  the  decree.** 

2  Daniells,  Ch.  PI.  &  Pr.  1682.  note  8;  8aum 
V.  Stingley,  8  Clarke  (Iowa),  514. 

A  bill  of  review  for  error  of  law  may  be 
brought  wherever  the  decree  is  contrary  to 
the  statate  law. 

2  Danielle,  Ch.  PL  &  Pr.  1682,  note  1,  citing 
Cooper,  Eq.  PL  89;  Wyatt,  Prac.  Reg.  225. 

States  have  power  to  regulate  witmn  their 
limits  matters  of  internal  police. 

WUeon  yr.Elaek  Bird  Greek  Manh  Co.  27  U.  8. 
2  Pet  245  (7:412);  Oilman  t.  PhiladeljflUa,  70 
U.  8.  8  Wall.  718  (18:96);  CardweU  v.  Ameri- 
can  Bridge  Co.  118  U.  8.  205  (28:959). 

Where  the  sabjects  are  local,  the  authority 
of  the  State  may  be  exerted  until  Congress  in- 
terferes and  supersedes  it 

Keeanaba  Co.y.  Chicago,  107U.  8. 678(27:442); 
WUeon  V.  mack  Bird  Creek  Manh  Co.  27  U.  S. 
2  Pet  248  (7:418);  Oilman  v.  Philadelphia, 
supra;  Pennsylvania  W/ieeling  Bridge  Co.  54 
U.  8.  18  How.  518,  564  (18:249);  P^nd  t. 
Turek,  96  U.  8.  459  (24:525);  Miller  t.  Mayor 
of  N.  T.  109  U.  8.  885  m-.  971);  CardweUY. 
American  R  Bridge  Co.  9  Sawv.  662. 

Mr.  J.  N*  Dolph,  for  appellees: 

Navigable  waters  in  Oregon  are  common 
highways. 

Sscanaba  Co.  v.  Chicago,  107  U.  8.  '678 
(27:  442):  P&und  v.  Turek,  95  U.  8.  459  (24: 
625);  Hamilton  v.  Vicksburg,  8.  dsP.  R.  Co.  119 
U.  8.  285  (80:  895);  Huse  v.  Olawr,  Id.  548 
(80:487);  PoOard  v.  Hagan,  44  U.  8.  8  How. 
288  (11:575);  Permoli  v.  Neu>  Orleans,  Id.  609 
(11 :748);  Strader  v.  Oraham,  51  U.  S.  10  How. 
92(18:841);  Palmers.  CnyahogaCo.SlAcLeaxi, 
226;  Columbus  Ins,  Co.  v.  Cortenius,  6  McLean, 
209;  Hatch  V.  Wallametlron  Bridge  Co.  7  8awy. 
186. 

It  is  necessary  for  the  appellant,  in  order  to 
reverse  the  decree,  to  show  that  upon  the  face 
of  the  record  the  circuit  court  was  without 
jurisdiction. 

Putnam  v.  Day,  89  U.  8.  22  Wall.  60  (22: 
764);  Whiting  v.  Bank  of  U.  8.  88  U.  8.  18 
Pet.  6  (10:88);  Sffielton  v.  Van  Kleeck,  106  U. 
8.  582  (27:269);  Brown  v.  White,  4  Woods.  614. 

It  is  alleged  in  the  bill  of  review  that  the  ap- 
pellees are  citizens  of  Oregon,  but  the  record  ia 
not  helped  by  this  averment. 

SheUon  v.  Van  Kleeck,  supra. 

Congress  has  shown  its  intention  to  exercise 
its  power  to  prevent  obstructions  to  the  naviga- 
tion of  the  Willamette  River  and  to  regulate 
the  construction  of  bridges  over  it 

Wheeling  Bndge  Case,  54  U.  8.  18  How.  518 
(14:249);  Clinton  Bridge  Case,  77  U.  8. 10  WalL 
454  (19:  969);  8outh  Carolina  v.  Oeorgia,  98  U. 
8.  4  (28:  782);  Wisconsin  v.  Duluth,  96  TJ.  8. 
379(24:668);  Columlnts  Ins.  Co.y.  Curtenius, 
6  McLean,  209. 

No  party  to  a  decree  can  claim  the  reversal 
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of  a  decree  upon  a  bill  of  review,  unless  he  has 
been  hgpUived. 

Whiting  v.  Bank  cf  U,  8,  supra, 

Mr.  Justice  Bradl«j  delivered  the  opinion 
of  the  court: 

This  is  a  bill  of  reriew  filed  by  the  appellants, 
a  oorporation  of  Qr^^n,  to  obtain  the  reTersal 
of  a  decree  made  bj  the  court  below  against 
them  in  favor  of  Hatch  and  Lownsdale,  the  ap- 
pellees. The  case  is  shortly  this :  On  the  18Ui 
of  October,  1878,  the  L^islature  of  Oregon 
passed  an  Act  entitled  **  An  Act  to  Authorize 
the  Construction  of  a  Bridge  on  the  Willamette 
River  between  the  Ci^  of  Portland  and  the  Ci^ 
of  East  Portland,  in  Multnomah  Countv,  State 
of  Oregon/'  by  which  it  was  enacted  as  follows, 
to  wit:  **Be  it  enacted,  etc,.  That  it  shall  be 
lawful  for  the  Portland  Bridse  Company,  a 
corporation  duly  incorporated  under  and  in 
conformity  with  the  laws  of  the  State  of  Ore- 
gon, or  its  assigns,  and  that  said  corporation  <»* 
Us  assigns  be  and  are  herebv  authorized 
and  empowered  to  construct,  build,  maintain, 
use,  or  cause  to  be  constructed,  built  and  mdn- 
tained  or  used,  a  bridge  across  the  Willa- 
mette River  between  Portland  and  East  Port- 
land in  Multnomah  County,  State  of  Oregon, 
for  sjxj  and  all  purposes  of  travel  or  commerce, 
said  bridge  to  be  erected  at  any  time  within  six 
years  after  the  passage  and  approval  of  this 
Act,  at  such  point  or  location  on  Uie  bCLsks  of 
said  river,  on  and  along  any  of  the  streets  of 
either  of  said  Cities  of  Portland  and  East  Port- 
land as  may  be  selected  or  deteimined  on  by 
said  corporation  or  its  assigns,  on  or  above 
Morrison  Street  of  said  City  of  Portland  and  M 
Street  of  said  City  of  East  Portland,  the  same 
to  be  deemed  a  lawful  structure;  Provided, 
That  there  shall  be  placed  and  maintained  in 
said  bridge  a  good  and  sufficient  draw  of 
not  less  than  one  hundred  feet  in  the  clear  in 
width  of  a  passage  way,  and  so  constructed  and 
maintained  as  not  to  injuriously  impede  and 
obstruct  the  free  navigation  of  'said  river,  but 
so  as  to  allow  the  easv  and  reasonable  passage 
of  vessels  through  said  bridge;  And  provided. 
That  the  approaches  on  the  Portland  side  to 
said  bridge  shall  conform  to  the  present  grade 
of  Front  Street  in  said  Citv  of  Portland.'^  ♦ 

In  the  month  of  July,  1880,  the  appellants, 
the  Willamette  Iron  Bridge  Company,  claim- 
ing to  be  assignees  of  the  Portland  Bridge 
Company,  and  to  act  under  and  by  authority 
of  said  law,  besan  the  construction  of  a  bridge 
across  the  Willamette  River  from  the  foot  of 
Morrison  Street,  in  the  City  of  Portland,  and 
proceeded  in  the  work  so  far  as  to  erect  piers 
on  the  bed  of  the  river,  with  a  draw-pier  In  the 
channel  on  which  a  pivot  draw  was  to  be 
placed  with  a  clear  passage  way  on  each  side, 
when  open,  of  100  feet  in  width,  or,  as  the  ap- 
pellants allege,  106  feet  in  width. 

On  the  third  of  January,  1881,  whilst  the  ap- 

Sellants  were  thus  engaged  in  erecting  the 
ridge.  Hatch  and  Lownsdale  filed  a  bill  in  the 
Circuit  Court  of  the  United  States  for  an  in- 
junction to  restrain  the  appellants  from  further 
proceeding  with  the  work,  and  to  compel  them 
to  abate  and  remove  the  structures  already 
placed  in  the  river.  This  bill  described  the 
complainants  therein  as  citizens  of  the  United 
States  residing  at  Portland,  in  the  State  of  Ore- 
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gon,  and  the  defendants  as  a  corporation  or 
^anized  under  the  laws  of  that  State,  having 
Its  office  and  principal  place  of  bukness  at 
Portland,  and  sJleged  that  the  Willamette  River 
is  a  known  jpabUc  river  of  the  United  StMrn,  \ 
situate  withm  the  State  of  Oregon,  navi^tod 
by  licensed  and  enrolled  and  registered  seago-  \ 
ing  vessels  encaged  in  commerce  with  f or^  | 
Nations  and  with  other  States,  xxpoa  the  ooeui 
and  by  wav  of  theCcAumbia  River,  also  a  known 
public  and  navigaUe  river  of  the  United  States, 
frcnn  its  confluence  with  the  Columbia  Birer 
to  the  docks  and  wharves  of  the  Port  of  Port-  14)| 
land,  and  that,  up  to  and  beyond  the  wharrei 
and  wardiouses  of  the  complainants,  Hatdi  and 
Lownsdale,  it  ii  within  the  ebb  and  flow  of  the 
ocesn  tides.  That,  by  the  Act  of  Congress  of 
F^lnruary  14, 1859,  admitthif  the  State  of  Or^ 
gon  into  the  Union,  it  is  dedared  "that  all  the 
navigable  waters  of  said  State  shall  be  oommon 
highways  and  forever  free,  as  well  to  the  inhab- 
itants of  said  State  as  to  all  other  citizens  of  the 
United  States,  without  any  tax,  doty,  impost, 
or  toll  therefor."  11  Stat  at  L.  Ss^  That 
Congress  has  established  a  port  of  entry  at  the 
City  of  PortUnd,  on  the  Willamette  River,  and 
has  required  vessels  which  navigate  it  to  be  en- 
rolled and  licensed,  etc,  and  has  firequeatly  di- 
rected the  improvement  of  the  naviganon  of  the 
said  river,  and  appropriated  money  for  that  pur- 
pose; and  by  an  Axst  approved  Felmiaiy  2, 
1870,  giving  consent  to  the  erection  of  another 
bridfi;e  across  said  river  from  Portland  to  East 
PorUand,  asserted  the  powers  of  the  United 
States  to  regulate  commerce  upon  said  river  and 
to  prevent  obstruction  to  the  navigation  of  the 
same,  and  in  said  Act  declared:  "But  until  the 
Secretary  of  War  approves  the  plan  and  loca 
tion  of  ttid  bridge  and  notifies  the  said  oorpo 
ration,  association,  or  company  of  the  same,  the 
bridge  shall  not  be  built  or  conmienced."  The 
complainants  further  stated  that  Lownadalc 
was  the  owner  and  Hatch  the  lessee  of  a  certain 
wharf  and  warehouses  in  Portland,  sitoated 
about  750  feet  above  the  proposed  bridge,  here 
tof  ore  accessible  to  and  used  by  seagouig  vea 
sels  and  others;  and  that  Hatch  is  the  owner  of 


a  steam  towboat,  used  for  towing  vessels  or 
and  down  the  river  to  and  from  the   salo 
wharves  and  warehouses  and  others  in  tbe  city 
that  vessels  of  2,000  tons  have  been  in  the  hani 
of  navi^ting  the  river  for  a  mile  above  the  silK 
of  the  proposed  bridge;  and  that  the  said  rivei 
ought  to  remidn  free  and  unobstructed.     Ben 
Uiey  charge  that  the  bridge  and  i^ers  will  be  a 
serious  owtruction  to  this  commerce;  that  the 
passa^  ways  will  not  be  sufficient  t<a  acrngqiDg 
vesseu  with  their  tugs;  that  the  bridge  is  odng 
constructed  diagonally,  and  not  at  right  wiglqg, 
to  the  current  of  the  river;  that  it  win  mrvesi 
and  pile  up  the  floating  ice  and  timber  iq  hi^ 
stages  of  water  in  such  a  wav  as  to  obetrad 
the  passage  of  vessels;  uid.  In  various  olfaei 
particulars  stated  in  the  bill,  it  is  diar^ge.   thaA 
the  bridge  will  be  a  serious  obstructioii  to  the 
navigation  of  the  river.    The  compiainanta 
contended  that  the  Act  of  the  Legislatme,  so- 
thorizing  the  bridffe,  contravenes  the  laws  of 
the  United  States  aeclaring  the  river  free,  and 
was  not  passed  with  the  consent  of  OonsvoM. 
and  was  a  wrongful  assumption  of  po-wer  oe 
the  part  of  the  State;  and  alleged  that  tbe  pre- 
tenoed  assignment  by  the  Portland    Bridge 
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OooptDT  to  the  defendants  (the  Wfflamette 
Iron  Bridge  Company)  waa  not  in  good  faith, 
ttd  was  not  antborised  by  the  directors  of  the 
former;  and  stated  various  other  matters  of  al- 
leged irregularity  and  illegality  on  the  part  of 
tU  Portland  Company  imd  the  defendants. 
They  also  stated  that  the  bridf^  was  not  being 
eoottmcted  In  conformity  with  the  reqnire- 
BCBts  of  the  state  law;  thai  by  reason  of  its 
di^ooal  position  across  the  riyer,  the  thread  of 
tlie  corrent  formed  an  acute  angle  with  the  line 
of  the  bridffe,  and  that  the  draws  do  not  afford 
BMre  than  87  feet  of  a  passage  way  for  the  pas- 
sive of  yeasds;  and  that  yessels  will  be  unable 
lopsBstliroQgh  "hM  Mdce  for  at  least  four 
bioqUm  of  the  busiest  shipping  season  of  the 
yetr. 

The  defendants  in  that  case,  the  Willamette 
hoa  Bridge  Company,  filed  an  answer  in  which 
ther  admitted  that  they  were  building  the 
brioA.  and  daimed  to  ao  so  as  assignees  in 
food  faith  of  the  Portland  Bridse  Company, 
vader  and  by  yirtue  of  the  Act  or  the  Lmsla- 
tnie  before  mentioned,  but  denied  the  allega- 
cioos  of  the  bill  with  regard  to  the  iniuriousef- 
leets  of  the  Mdge  upon  the  naylganon  of  the 
fifv.  and  ayerred  that  they  were  complying  in 
svenr  respect  with  the  state  law. 

The  cause  being  put  at  issue,  and  proofs  be- 
lag  taken,  oo  the  22d  of  October,  1881,  a  de- 
cree was  made  in  favor  of  the  complainants  for 
a  perpetual  injunction  ajpednst  the  building  of 
the  bridge,  and  for  an  abatement  of  the  portion 
aheadr  built.    The  decision  of  the  case  was 
placed  priDcipall^  on  the  mund  that  the  bridge 
would  be,  and  that  the  piers  were,  an  obstruc- 
tioB  lo  the  navigation  of  Uie  river,  contrary  to 
the  Act  of  Congress  passed  in  1859,  admittins^ 
ORffoo  into  the  Union,  and  declaring  "that  all 
Ifce  navtgable  waters  of  the  said  State  shall  be 
eommoii  highways,  and  forever  free,  as  well  to 
the  Inbabitaoto  of  said  Slate  as  to  all  other  cit- 
ians  of  the  United  StatM,  without  any  tax, 
duty,  impost,  or  toU  therefor;"  and  that,  with- 
out the  cooaent  of  Congress,  a  state  law  was 
ao€  soAcknt  authority  for  the  erection  of  such 
a  Mmcture;  and,  even  if  it  was,  the  bridge  did 
■ot  eonform  to  the  requlrementB  of  the  state 
law.     See  Haieh  v.  WaUamet  Iron  Bridge  Co, 
7  itewy.  1^,  141.    The  defendants  took  an  ap- 
peal whkfa  was  not  prosecuted;  but  after  the 
ma^tm  of  this  court  in  the  case  of  Eteanaba 
O.  y.  CSUcMo,  107  U.  S.  (^78  [27:448],  they  filed 
vsent  bill  of  review  for  the  revmal  of  the 


8.  That  the  proposed  bridge  is  and  will  be  a 
nuisance  and  serious  impediment  to  the  naviga- 
tion of  said  river. 

4.  That  the  Lqgisbture  of  the  State  of  Ore- 
gon has  not  the  power  to  say  absolutely  that 
a  bridge  may  be  built  with  only  a  draw  of  one 
hundred  feet 

5.  That  the  Willamette  Iron  Bridge  Com- 
pany, as  the  assignee  of  the  Portland  Bridge 
Company,  was  Dot  authorized  by  the  Act  of 
the  Le^lative  Assembly  of  Oregon  to  construct 
the  said  bridge,  because  it  would  be  a  violation 
of  the  said  Act  of  Congress  of  February  14, 
1859,  admitting  the  Stole  of  Oregon  in  the 
Union,  and  was  and  is,  therefore,  void. 

6.  That  the  defendant  should  be  perpetually 
enjoined  from  constructing  or  proceeding  witA 
the  construction  of  the  said  bridge;  and 

7.  That  the  defendant  should  be  required  to 
abate  and  remove  out  of  said  liver  aU  piers, 
fohndations,  etc.,  which  it  has  placed  or  con- 
structed therein. 

This  biU  was  demurred  to,  and  the  court  af- 
firmed the  decree  in  the  original  suit  and  dis- 
missed the  bill  of  review.  WaUamet  Iron 
Bridge  Co,  v.  Haieh,  9  Sawy.  648;  19  Fed.  Rep. 
847.    The  present  appeal  is  taken  from  this  de- 


24:485 
27:289 
28: 599 


aasigDed    for  reversal    are, 
_    others,  that  the  court  erred  in  hold- 
Av  wmA  decfeeiuff  as  follows,  to  wit: 

L  Tfaat  the  biidge,  where  and  as  being  con- 
saw.sul,  was  a  aerious  obstruction  to  the  navi- 
#MioB  of  the  WiUamette  River,  contrary  to  the 
Aet  oT  Ooogress  of  February  14.  1859.  admit- 
8l^  of  Oregon  into  the  Union,  which 
that  aU  the  navigable  waters  of  the 
•kail  be  common^  highways  and  forever 
^  to  an  dttieDS  of  the  lAited  Statea. 
JL  Tkat  the  said  court,  under  section  1  of  the 
€  March  8,  1875,  ^vinf  it  JurisdicUon  of 
flvisiag  oDder  an  Act  <n  Conmss,  hasau- 
y   10  RatraiB  parties  from  violating  said 
Wf  ohnnicdng  the  navigatkm  of  any  of 
wvlsfa  at  the  suit  of  anyone  injured  there- 
of- 


On  a  pure  bill  of  review,  like  tbe  one  in  this 
case,  nothing  will  avail  for  a  reversal  of  the 
decreb  but  errors  of  law  apparent  on  the  rec- 
ord. Whitings,  Bank  qfU.S,SSlJ.B,  18  Pet 
6  [10:881;  Putnam  v.  Day,  89  U.  S.  22  Wall 
60  [22:764];  Bufflngtan  v.  Harveif,  95  U.  S.  99 
Thompeon  v.  Maxwell,  Id.  897 
Beard  v.  BurU,  Id.  484 
Van  Kleeek,  106  U.  8.  582 
NiekU  V.  Stewart,  111  U.  S.  776  ^ 
Does  any  such  error  appear  in  tlio  present  case? 
The  court  below  has  decided  in  tne  negative. 
We  are  called  upon  to  determine  whether  that 
decision  was  correct  It  must  be  assumed  that 
the  questions  of  fact,  at  issue  between  the  par- 
ties, were  decided  correctly  by  the  court  upon 
its  view  of  Uie  law  applicable  to  the  case.  But 
the  importont  question  is.  Was  its  view  of  the 
law  correct? 

The  parlies  in  the  cause,  both  plaintiffs  and 
defendants,  were  dtizens  of  the  Slate  of  Oregon. 
The  court  therefore  must  necessarily  have  held, 
as  we  know  from  ita  opinion  that  it  did  hold, 
that  the  case  was  one  srisioff  under  the  Consti- 
tution or  laws  of  the  United  Stoles. 

The  gravamen  of  the  bill  was  the  obstruc- 
tion of  the  navigation  of  the  Wi^Umette  River 
by  the  defendants,  by  tbe  erection  of  the  bridge 
which  they  were  engaged  in  building.  The 
defendnnto  pleaded  the  authority  of  the  Sute 
Legis  at  *  ro  for  the  erection  of  the  bridge.  The 
coiu-t  Held  that  the  work  was  not  done  in  con- 
formity with  the  requirements  of  the  stole  law; 
but  whether  it  were  or  not,  it  lacked  the  assent 
of  Congress,  which  assent  the  court  held  was 
necessary  in  view  of  that  provision  in  the  Act 
of  Congress  admitting  Oregon  as  a  Stole,  which 
has  been  referred  to.    The  court  held  that  thia 

f>rovision  of  the  Act  was  tantomouot  to  a  dec- 
aration  that  the  navigation  of  the  WilUmetto 
River  should  not  be  obstructed  or  interfered 
with;  and  that  any  such  obstruction  or  inter- 
ference, without  the  consent  of  Congress, 
whether  by  stole  sanction  or  not,  was  a  viola- 
tion of  the  Act  of  Congress:  and  that  the  ob- 
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stniction  oomplalned  of  was  in  violation  of  aaid 
Act    And  this  is  the  principal  and  important 

SuestioQ  in  this  case,  namely,  whether  tueerec- 
OD  of  a  bridge  over  the  Willamette  River  at 
Portland  was  a  yiolatioo  of  said  Act  of  Con- 
gress. If  it  was  not,  if  it  could  not  be,  if  the 
Act  did  not  apply  to  obstructions  of  this  kind, 
then  the  case  did  not  arise  under  the  Constitu- 
UoD  or  laws  of  the  United  States,  unless  under 
som-^  other  law  referred  to  in  the  bill. 

The  power  of  Congress  to  pass  laws  for  the 
regulation  of  the  navigation  of  public  rivers, 
and  to  prevent  any  and  all  obstructions  therein, 
is  not  questioned.  But  until  it  does  pass  some 
such  law,  there  is  no  common  law  of  the  United 
States  which  prohibits  obstructions  and  nuis- 
ances in  navigable  rivers,  unless  it  be  the  mar- 
itime law,  administered  by  the  courts  of  ad- 
miralty and  maritime  jurisdiction.  No  prece- 
dent, however,  exists  for  the  enforcement  of  any 
such  law;  and  if  such  law  could  be  enforced 
(a  point  which  we  do  not  undertake  to  decide), 
it  would  not  avail  to  sustain  the  bill  in  equitv 
filed  in  the  original  case.  There  must  be  a  di- 
rect statute  of  the  United  States  in  order  to 
bring  witbin  the  scope  of  its  laws,  as  adminisk 
tercd  by  the  courts  of  law  and  equity,  obstruc- 
tions and  nuisances  in  navigable  streams  within 
the  States.  Such  obstructions  and  nuisances 
are  offenses  against  the  laws  of  the  States 
within  which  the  navigable  waters  lie,  and  may 
be  indicted  or  prohibited  as  such;  but  they  are 
not  offenses  against  United  States  laws  which 
do  not  exist;  and  none  such  exist  except  what 
are  to  be  found  on  the  statute  book.  Of  course, 
where  the  litigant  parties  are  citizens  of  differ- 
ent States,  the  Circuit  Courts  of  the  United 
States  may  take  jurisdiction  on  that  ground, 
but  on  no  other.  This  is  the  result  of  so  many 
cases,  and  expressions  of  opinion  by  this  court, 
that  it  is  almost  superfluous  to  cite  authorities 
on  the  subject.  We  refer  to  the  following  by 
way  of  illustration :  Wilson  v.  Black  Bird 
Creek  Co,  27  U.  S.  2  Pet  245  [7:  4121;  Pollard 
V.  Hagan,  44  U.  S.  8  How.  229  [11:  578]; 
PasMic  Bridges,  8  Wall.  782_ri«:  7991;  Oilman 
V.  Philadelphia,  70  U.  S.  8  Wall.  724  flS:  99]; 
Pound  V.  Turek,  95  U.  S.  459  [24:52g:  Esean- 
aba  Co.  v.  Chicago,  107  U.  S.  678  [27:  4421; 
Cardtcell  v.  American  Bridge  Co.  118  U.  S.  205 
[28: 9591 ;  UamilUm  v.  Vickimrg,  8.  A  P.  R,  Co. 
119  U.  S.  280  [80: 898];  Huse  v.  Qhwr,  Id.  548 

80:  48«J;  Sands  v.  Manistee  River  Jmp,  Co.  128 

^.  S.  288  [31: 149];  Parkersburg  A  0.  Trans. 
Co.  V.  Parkersbura,  107  U.  8.  691,  700  [27:584, 
58T|.  The  usual  case,  of  coiirse,  is  that  in 
which  the  acts  complained  of  are  clearly  sup- 
ported by  a  stat^  statute;  but  that  really  makes 
no  difference.  Whether  they  are  conformable 
or  not  conformable  to  the  state  law  relied  on 
is  a  state  question,  not  a  federal  one.  The  fail- 
ure of  the  state  functionaries  to  prosecute  for 
breaches  of  the  state  law  does  not  confer  power 
upon  United  States  functionaries  to  prosecute 
under  a  United  States  law,  when  there  is  no 
such  law  in  existence.  But,  as  we  have  stated, 
tbc  cotirt  below  held  that  the  Act  of  Congress 
of  1850  was  a  law  which  prohibited  any  ob- 
structions or  impediments  to  the  navigation  of 
the  public  rivers  of  Oregon,  including  that  of 
the  Willamette  River.  Was  it  such  an  Act? 
Did  it  have  such  effect? 

The  clause  in  question  had  its  origin  in  the 
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4th  article  of  the  compact  contained  in  the  Or* 
dinance  of  the  Old  Congress  for  the  government 
of  the  territory  northwest  of  the  Ohio,  adopted 
July  18,  1787;  in  which  it  was  amongst  other 
things  declared  that  "The  navk^ble  waters  lead- 
inginto  the  Mississippi  and  St  Lawrence,  and  the 
carrying  places  between  the  same,  shall  be  com- 
mon highways  and  forever  free,  as  weU  to  Uie 
inhabitants  of  said  Territory,  as  to  the  citizens 
of  the  United  States,  and  those  of  any  other 
States  that  may  be  admitted  into  the  Confeder- 
acy, without  any  tax,  impost,  or  duty  there- 
for." 1  Stat,  at  L.  52.  This  court  has  held 
that  when  aziy  new  State  was  admitted  into  the 
Union  from  lite  Northwest  Territory,  the  ordi* 
nance  in  ouestion  ceased  to  have  any  operative 
force  in  limiting  its  powers  of  legislation  as 
compared  with  Uiose  possoBsed  by  Uie  original 
States.  On  the  admission  of  any  such  new 
State,  it  at  once  became  entitled  to  and  pos- 
sessed all  the  rights  of  dominion  and  sovereign- 
ty which  belonged  to  them.  See  the  cases  of 
Pollard  V.  Hagan,  \supra\;  Permoli  v.  First 
MuniHpality  <^iV:  d.  44  U.  S.  8  How.  589  [11: 
739];  Eicanaba  Co.  y.  Chicago:  Cardioelf  v. 
American  Bridge  Co.;  Huse  v.  Otover,  qua  su- 

CIn  admitting  some  of  the  new  States^ 
rever,  the  clause  in  question  has  be«n  in- 
serted in  the  law,  as  it  was  in  the  case  of  Ore- 
f>n,  whether  the  State  was  carved  out  of  ihe 
erritory  northwest  of  Jthe  Ohio,  or  not;  and 
it  has  been  supposed  that  in  this  new  form  of 
enactment,  it  might  be  regarded  as  a  regulation 
of  commerce,  which  Congress  has  the  riffht  to 
imi>ose.  Pollard  v.  Hagan,  44  U.  S.  8  How. 
212,  280  [11:  565,  574].  Concedhig  this  to  be 
the  correct|view,  the  question  then  arises.  What 
is  its  fair  construction  f  What  regulation  of 
commerce  does  it  effect?  Does  it  prohibit  phys- 
icsA  obstructions  and  impediments  to  the  navt- 
gation  of  the  streams?  Or  does  it  prohibit  only 
tne  imposition  of  duties  for  the  use  of  the  navi- 
gation, and  any  discrimination  denying  to  citi- 
zens of  other  States  the  equal  right  to  such 
use?  This  question  has  been  before  this  courts 
and  has  been  decided  in  favor  of  the  latter  con* 
Btruction. 

It  is  obvious  that  if  the  clause  in  question 
does  prohibit  physical  obstructions  and  impedi- 
menta in  navigable  waters,  the  State  Legisla- 
ture itself,  in  a  State  where  the  clause  is  in 
force,  would  not  have  the  power  to  cause  or 
authorize  such  obstructions  to  be  made  without  * 
the  consent  of  Congress.  But  it  is  weU  settled  « 
that  the  Legislatures  of  such  States  do  have  the 
same  power  to  authorize  the  erection  of  bridges, 
dams,  etc,  in  and  upon  the  navigable  waters 
wholly  within  their  limits,  as  have  the  original 
States,  in  reference  to  which  no  such  clause 
exists.  It  was  so  held  in  Pound  v.  Turek,  95 
U.  S.  459  [24: 5251,  in  reference  to  a  dam  in  the 
Chippewa  River  in  Wisconsin;  in  Cardweil  v. 
American  Bridge  Co.  118  U.  S.  205  [28:  959], 
in  reference  to  a  bridge  without  a  draw,  erect- 
ed on  the  American  Hiver  in  California,  which 
{>re vented  steamboats  from  going  above  it;  and 
n  Hamilton  v.  Vicksburg,  8.dbP.B.  Co.  119  U. 
S.  280  [80:  8931,  rehiUng  to  railroad  bridges  in 
Louisiana;  in  all  which  cases  the  clause  in  ques- 
tion was  in  force  in  the  States  where  ther 
arose,  and  in  none  of  them  was  said  clause  hda 
to  restrain  in  any  degree  the  full  power  of  ^e 
State  to  make,  or  cause  to  be  mule,  the  ereo- 
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tloDB  leferred  to,  which  must  have  been  more 
or  lees  obstenc^one  and  impediments  to  the 
fill  nsTigstion  of  the  streams  on  which  they  were 
"^  ^  placed.  In  OardwM  ▼.  American  Bri^  Co., 
Uie  two  alternate  constructions  of  the  clause 
aboTe  suggested  were  brought  to  the  attention 
of  the  court,  and,  on  consideration,  it  was  held 
as  follows:  "  Upon  mature  and  careful  consid- 
eralion.which  we  have  given  in  this  case  to  the 
language  of  the  clause  in  the  Act  admitting 
Califoraia,  we  are  of  opinio*  that  if  we  treat 
the  clause  as  divisible  into  two  provisions,  they 
must  be  construed  together  as  having  but  one 
object,  namely,  to  insure  a  highway  equally 
open  to  all  without  preference  to  any,  and  un- 
oDstructed  by  duties  or  tolls,  and  thus  prevent 
the  use  of  the  navigable  streams  by  private 
parties  to  the  exdusmn  of  the  public,  and  the 
exaction  of  any  toll  for  their  navigation;  and 
that  the  clause  contemplated  no  otner  restric- 
tion upon  the  power  of  the  State  in  authoriz- 
ing the  construction  of  bridges  over  them  when- 
ever such  construction  would  promote  tiie 
convenience  of  the  public."  In  Hamilton  v. 
YUhbuTg,  8.  d  P.  K  Co.  it  was  said:  "  Until 
Congress  intervenes  in  such  cases,  and  exer- 
cises its  authority,  the  power  of  the  State  is 
plenary.  When  the  State  provides  for  the  form 
and  character  of  the  structure,  its  directions 
will  control,  except  as  against  the  action  of 
Conffress,  whether  the  bndge  be  with  or  with- 
out oraws,  and  irrespective  of  its  effect  upon 
navigation;"  and  in  the  same  case  the  construc- 
tion given  to  the  clause  in  question  in  OardwoU 
V.  American  Bridge  Company  was  reiterated, 
namely,  that  it  was  intendea  to  prevent  any 
discrimination  against  citizens  of  other  States 
In  the  use  of  navigable  streams,  and  any  tax  or 
toll  for  their  use.  In  Huae  v.  Qloter,  119  U.  S. 
548  [80:  487],  where  a  portion  of  the  Illinois 
River  had  been  improved  by  the  State  of  Illi- 
nois, by  the  erection  of  locks  in  the  river,  and 
a  toll  was  charged  for  passing  through  the 
same,  it  was  held  that  this  was  no  encroach- 
ment upon  the  power  of  Congress  to  regulate 
commerce,  and  that  whilst  &e  Ordinance  of 
1787  was  no  longer  in  force  in  Illinois,  yet,  if 
it  were,  the  construction  given  to  the  clause  in 
the  CardmU  Com  was  approved,  and  the  fol- 
lowiiu;  observation  was  made:  "As  thus  con- 
strued the  clause  would  prevent  any  exclusive 
use  of  the  navigable  waters  of  the  State— a 
ri21  possible  farming  out  of  the  orivilege  of  navi- 
gating them  to  particular  inaividuSs,  classes, 
or  corporations,  or  by  vessels  of  a  particular 
character."  It  was  also  held  that  the  exaction 
of  tolls  for  passage  through  the  locks,  as  a  com- 
pensation for  the  use  of  the  sirtificial  facilities 
constructed,  was  not  an  impost  upon  the  navi- 
gation of  the  stream.  The  same  views  are  held 
m  the  recent  case  of  Bande  v.  Manistee  Biter 
Imjmnement  Co,  128  U.  8.  288  [81: 1491. 

it  seems  clear,  therefore,  that  according  to 
the  construction  given  by  this  court  to  the 
clause  in  the  Act  of  Congress  relied  upon  by  the 
court  below.  It  does  not  refer  to  physical  ob- 
structions,— ^but  to  political  regulations  which 
would  hamper  the  freedom  of  commerce.  It  is 
to  be  remembered  that  in  its  original  form,  the 
clause  embraced  carrying  places  between  the 
rivers,  as  well  as  the  rivers  themselves;  and  it 
cannot  be  supposed  that  those  carrying  places 
were  intended  to  be  always  kept  up  as  such. 
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Ko  doubt  that  at  the  present  dme  some  of  them 
are  covered  by  populous  towns,  or  occupied  in 
some  other  way  incompatible  with  their  orig- 
inal use;  and  such  a  diversion  of  their  use,  m 
the  progreM  of  society,  cannot  but  have  been 
contemplated.  What  the  people  of  the  old 
States  wished  to  secure  was  the  free  use  of  the 
streams  and  curyinff  places  in  the  Northwest 
Territory,  as  fully  ss  it  mi^t  be  enjoyed  by  the 
inhabitants  of  that  Territory  themselves,  with- 
out any  impost  or  discriminating  burden.  The 
clause  in  question  cannot  be  regarded  as  estab- 
lishing the  police  power  of  the  United  States 
over  the  rivers  of  Oregon,  or  as  giving  to  the 
federal  courts  the  right  to  hear  and  determine, 
according  to  federal  law,  every  complaint  tbat 
may  be  made  of  an  impediment  in,  or  an  en- 
croachment upon,  the  navigation  of  those 
rivers.  We  do  not  doubt  that  Congresa,  if  it 
saw  fit,  could  thus  assume  the  care  of  said 
streams,  in  the  interest  of  foreign  and  interstate 
commerce;  we  only  say  that,  in  our  opinion,  it 
has  not  done  so  by  the  clause  in  question.  And 
although,  until  Congress  acts,  the  States  have 
the  plenary  power  supposed,  yet,  when  Con- 
gress chooses  to  act,  it  Is  not  concluded  by 
any  diing  tbat  the  States,  or  that  individuals  by 
its  authority  or  acquiescence,  have  done,  from 
assuming  entire  control  of  the  matter,  and 
abating  any  erections  that  may  have  been  made, 
and  preventinff  any  others  from  being  made, 
except  in  conformity  with  such  regulations  as 
it  may  impose.  It  Is  for  this  reason,  namely, 
the  ultimate  (though  yet  unexerted)  power  of 
Congress  over  the  whole  sublect  matter,  that 
the  consent  of  Congress  is  so  frequently  asked 
V*  >e  'urection  of  bridges  over  navigable 
streams.  It  might  itself  give  original  authority 
for  the  erection  of  such  bridges  when  caUed  for 
by  the  demands  of  interstate  commerce  by  land; 
but,  in  many,  perhaps  the  majority  of  cases,  its 
assent  only  is  alsked,  and  the  primary  authority 
is  sought  at  the  hands  of  the  State.  With  re- 
gard to  this  very  river,  the  Willamette,  three 
Acts  of  Congress  have  been  passed  in  relation 
to  the  construction  of  bridges  thereon;  to  wit, 
one,  approved  February  2,  1870,  which  gave 
consent  to  the  corporation  of  the  City  of  Port- 
land to  erect  a  bridge  from  Portland  to  the  east 
bank  of  the  river,  not  obstructing,  impidringor 
injuriously  modifying  its  navigation,  and  first 
submitting  the  plans  to  the  Secretary  of  War; 
another,  approved  on  the  22d  of  June,  1874, 
which  authorized  the  county  commissioners  of 
Marion  County,  or  said  commissioners  lointly 
with  those  of  Polk  County,  to  build  a  bridge 
across  said  river  at  Salem;  a  third  Act,  approved 
June  23,  1874,  which  authorized  the  Oregon 
and  CaUfomia  Railroad  Company,  alone,  or 
jointly  with  the  Oregon  Central  Railroad  Com- 
pany, to  build  a  railroad  bridge  across  said  river 
at  the  City  of  Portland,  with  a  draw  of  not  less 
than  100  feet  in  the  clear  on  each  side  of  the 
draw  abutment,  and  so  constructed  as  not  to 
impede  tbe  navigation  of  the  river,  and  aDow 
the  free  passage  of  vessels  through  the  bridge. 
These  Acts  are  special  in  their  character,  and 
do  not  involve  the  assumption  by  Congress  of 
general  police  power  over  the  river. 

The  argument  of  the  appellees,  that  Congress 
must  be  deemed  to  have  assumed  police  power 
over  the  Willamette  River  in  consequence  of 
having  expended  money  in  improving  its  nav- 
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fgation,  and  of  baTing  made  Portland  a  port  of 
eotry,  is  not  well  founded.  Such  acts  are  not 
sufficient  to  establish  tbe  police  power  of  the 
United  States  over  the  navigable  streams  to 
which  they  relate.  Of  course,  any  interference 
with  the  operations,  constructions  or  improve- 
ments made  by  the  Qeoeral  Government,  or  any 
violation  of  a  port  law  enacted  by  Congress, 

[141  would  be  an  offense  against  the  laws  and  au- 
thority of  the  United  States;  and  an  action  or 
suit  brought  in  consequence  thereof  would  be 
one  arising  under  the  laws  of  the  United  States. 
But  no  such  violation  or  interference  is  shown 
by  the  allegations  of  the  bill  in  the  original  suit 
in  this  case,  which  simply  states  the  fact  that 
improvements  have  been  made  in  the  river  by 
the  government,  without  stating  where,  and 
that  Portland  had  been  created  a  port  of  entry. 
Id  the  case  of  Eseanaba  Co,  v.  Chicago,  107  U. 
S.  090  [27:447],  it  was  said:  «  As  to  the  ap- 
propriations made  by  Congress,  no  mouey  has 
been 'expended  on  the  improvement  of  the  Chi- 
ca^  River  above  the  first  bridge  from  the  lake, 
known  as  Rush  Street  Bridge.  No  bridge, 
therefore,  interferes  with  the  navigation  of  any 
portion  of  the  river  which  has  been  thus  im- 
proved. But.  if  it  were  otherwise,  it  is  not 
perceived  how  the  improvement  of  Uie  naviga- 
bility of  the  stream  can  affect  the  ordinary 
means  of  crossing  it  by  ferries  and  bridges. 
In  the  present  case  there  is  no  allegation,  if 
such  an  allegation  would  be  material,  that  any 
improvements  in  the  navigation  of  the  Willa- 
mette iiiver  have  been  made  by  the  government 
at  any  point  above  the  site  of  the  proposed 
bridge. 

As  to  the  making  of  Portland  a  port  of  entrv, 
the  observations  of  Mr,  Juitiee  Grier  in  the 
Ftisiaie  Bridge  Cases,  8  Wall.  782,  798  [10:  799 
App.],  are  very  apposite.  Those  cases  were 
deaded  in  September,  1857,  by  dismissing 
the  bills  which  were  filed  for  injunctions 
against  the  erection  of  a  railroad  bridge  across 
the  Passaic  River  at  Newark,  New  Jersey,  and 
a  plank  road  bridse  across  the  same  river  below 
Newark.  The  decrees  were  farmed  here  by 
an  equally  divided  court  in  December  Tern;, 
1801.  It  being  urged,  amongst  other  things, 
that  Newark  was  a  port  of  entry,  and  that  Uie 
erection  of  these  briages,  though  under  the  au- 
thority of  the  State  legislature,  was  in  conflict 
with  the  Act  of  Congress  establishing  the  port. 
Mr.  Justice  Grier  said:  "  Congress  by  confer- 
ring the  privilege  of  a  port  of  entry  upon  a  town 
or  city  does  not  come  m  conflict  with  the  police 
power  of  a  State  exercised  in  bridging  her  own 
rivers  below  such  port.  If  the  power  to  make 
a  town  a  port  of  entry  includes  the  right  to 

[151  regulate  the  means  by  which  its  commerce  is 
carried  on,  why  does  it  not  extend  to  its  turn- 
pikes, railroads,  and  canals — to  land  as  well  as 
water?  Assuming  the  right  (which  I  neither 
affirm  nor  deny)  of  Congress  to  regulate  bridges 
over  navigable  rivers  below  ports  of  entry,  yet 
not  having  done  so.  the  courts  cannot  assume 
to  themselves  such  a  power.  There  is  no  Act 
of  Congress  or  rule  of  law  which  courts  could 
apply  to  such  a  case."  These  views  were  ad- 
herea  to  by  the  same  Judge  in  the  subsequent 
case  of  Oilman  v.  Philadelphia,  70  U.  S.  8  Wall 
718  [18:90].  The  bridge  which  was  the  subject 
of  controversy  in  that  case  was  within  the 
limiu  of  the  Port  of  Philadelphia,  which,  by 


tbe  Act  of  1799,  included  the  City  of  Phlladd 
phia,  and  by  that  of  1884,  was  extended  north- 
erly to  Gunner's  Run.  That  case  arose  sooo 
after  the  Passaic  Bridge  Cases,  and,  so  far  ts 
interference  with  navigation  was  concerDsd, 
was  identical  in  character  with  them;  and  Jfr. 
Justice  Grier,  upon  the  same  grounds  taken  and 
asserted  by  him  in  those  cases,  without  deli7e^ 
ing  an  additional  opinion,  dismissed  the  hUl 
The  decree  was  affirmed  in  this  ooyrt  in  De> 
cember  Term,  1805,  by  a  vote  of  seven  lustioei 
to  three.  Justices  Clifford,  Wavne,  and  Davit 
dissentiiuj.  So  that  Justice  Grier's  views  were 
finally  affirmed  by  a  decided  majority  of  the 
court. 

It  is  urged  that  in  the  Wheeling  Bridge  Cass, 
54  U.  S.  18  How.  618  [14:  249],  this  court  de 
cided  the  bridge  there  complained  of  to  he  a 
nuisance,  and  ofecreed  its  prostration,  or  sudi 
increased  elevation  as  to  permit  the  tall  chim- 
nevs  of  the  Pittsburg  steamers  to  peas  under  it 
at  nigh  water.  But  in  that  case  this  court  had 
original  Jurisdiction  in  consequence  of  a  State 
being  a  party;  and  the  complainant  (the  State 
of  Pennsylvania)  was  entitled  to  invoke,  and 
the  court  had  power  to  apply,  any  law  ap- 

Elicable  to  the  case,  whether  state  law,  federal 
kw  or  international  law.  The  bridge  had  been 
authorized  by  the  Legislature  of  Virnnia,  whose 
Jurisdiction  extended  across  the  whole  River 
Ohio.  But  Virginia,  in  consenting  to  tbe  erec- 
tion of  Kentucky  into  a  State,  had  entered  into 
a  compact  with  regard  to  the  free  navinuion  of 
the  Oldo*,  confirmed  by  the  Act  of  Congress 
admitting  Kentucky  into  the  Union,  whl(£  the 
court  hefd  to  be  violated  bv  authorizing  tbe 
bridge  to  be  constructed  in  the  manner  it  was; 
and  the  bridge,  so  constructed,  injuriously  af- 
fected a  supra-ripuian  State  (P^uMylvmnii^ 
bordering  on  the  liver,  contrary  to  intematiooal 
law.  Mr,  JutUee  Grieivin  tbe  Famaic  Bridgs 
Cases,  disposes  of  the  wheeUng  Bridge  Case  as 
follows:  "This  legislation  of  Virginia  being 
pleaded  as  a  bar  to  further  action  oAheoourt  m 
the  case,  necesBarilT  raised  these  questions: 

Could  Virginia  license  or  authorize  a  nuisanoe 
on  a  public  river,  fiowine  [sic],  which  roee  in 
Pennsylvania,  and  passea  along  the  border  of 
Virginia,  and  which,  by  compiust  between  the 
States,  wasdedared  to  be  *free  and  commoa  to  all 
the  citizens  of  the  United  States?'  If  Virginia 
could  authorize  any  obstruction  at  all  to  the  Suun- 
nel  navigation,  she  could  stop  it  altogether,  and 
divert  the  whole  commerce  of  that  great  river 
from  the  State  of  Pennsvlvania,  and  compel  it  U» 
seek  its  outiet  by  the  railroads  and  other  public 
improvements  of  Virginia.  If  she  had  the  sover- 
eign right  over  this  toundary  river  claimed  by 
her,  there  would  be  no  measure  to  her  power. 
She  would  have  the  same  right  to  stop  its  navi- 
gation altogether  as  to  stop  it  ten  days  in  a  year. 
If  the  plea  was  admitted,  Virginia  could  make 
Wheehng  tbe  head  of  navigaSoon  on  the  Ohio» 
and  Kentucky  might  do  the  same  at  Louisville* 
having  the  same  right  over  the  whole  river 
which  Virginia  can  claim.    This  plea,  tlMue- 
fore,  presented  not  onlv  a  great  questioii  of  in- 
ternational law,  but  whether  rights  secured  to 
the  people  of  the  United  States  by  oooipact 
madebeiore  the  Constitution,  were  held  at  the 
mercy  or  caprice  of  every  or  any  of  the 
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10  which  the  river  was  ft  boundary.  The  de- 
cUoQ  of  the  court  denied  thif  right.  The  plea 
beog  faksoffldeot  as  a  defense,  of  conrBe  the 
eooplainaot  was  entitled  to  a  decree  prostrat- 
f^  the  bridge,  whidi  had  been  erected  pet^ 
4nk  Ut4,  Sat  to  mitigate  the  apparent  hard- 
Alp  of  such  a  decree,  if  executed  uncondi- 
tkttiDy,  the  court.  In  the  exercise  of  a  merci- 
ful discrc^don,  granted  a  stay  of  execution  on 
177  eooditioQ  that  Uie  bridge  should  be  raised  to  a 
eertib  height,  or  have  a  draw  put  in  it  which 
woM  permit  boats  to  pass  at  all  stages  of  the 
asTjgioon.  From  this  moditicatioD  of  the  de- 
cne  no  inference  can  be  drawn  that  the  courts 
cf  the  United  States  claim  authority  to  regulate 
bridles  below  ports  of  entry,  and  treat  all  state 
ktiuation  in  such  cases  as  unconstitutioQa]  and 
vnL  It  is  evident,  from  this  statement,"  con- 
tbosi  JutUce  Orier,  *'thaf  the  supreme  court, 
ia  denying  the  right  of  Virginia  to  exorcise 
tUi  tbaolnte  control  over  the  Ohio  River,  and 
is  dedding  that,  as  a  riparian  proprietor,  she 
wss  not  entitled,  either  by  the  compact  or  by 
coastitutional  law.  to  obstruct  the  commerce  of . 
sfnpnMlparian  State,  had  before  them  ques- 
tkxM  not  mvolved  in  these  cases,"  (the  Passaic 
BridgeB)^  "and  which  cannot  affect  their  de- 
drioD.  The  Passaic  River,  thoueh  navigable 
for  a  few  miles  within  the  State  of  l^ew  Jersey, 
sad  therefore  a  public  river,  belongs  whoUy  to 
that  State.  It  Is  no  highwav  to  other  States; 
BO  oommcroe  paasea  thmon  from  States  below 
the  bridge  to  fitahsa  above."  70  U.  S.  8  Wall. 
M  [16:  799]. 

This  expodtion  of  the  Wheding  Bridge  Cam, 
\ff  oDe  wlio  bad  taken  a  decided  part  in  its  dit- 
CBsioo  aod  determination,  effectually  disposes 
if  it  aa  a  pcecedent  for  the  Jurisdiction  of  the 
ObcnitGoarta  of  the  United  Sutes  In  matters 
^ortidsiiic  to  bridges  erected  over  navigable 
at  leittt  tboie  erected  over  rivers  whoee 
ia  wholly  within  a  single  State.  The 
Wiflamatte  River  ia  one  of  that  deecriptloo. 

Od  the  whole,  oar  opinion  is  that  the  origi- 
aal  suit  In  this  case  was  nota  suit  arising  im- 
4m  amy  law  of  the  United  States;  and  since, 
<a  mA  ground  akme,  the  court  below  could 
havehftd  Jiirisdictioo  of  it,  it  follows  that  the 
4mtm  MS  th$  bi}l  qfrevitw  miutt  be  revened  and 
tike  reeerd  remanded,  ^eM  inetruetione  to  reweree 
t^deermim tkeeriainal $%Ui, and  todiem'm the 
MJBed ikerein, without  pr^udieetoany  oVi/tr 
uhiehmay  be  taken  in  relation  to  the 
efmidbfidge,  not  ineoneieteni  with  this 


8.  The  only  equitable  remedj  arohoable  to  sooh 
oontraot  Is  a  bill  for  relief  from  toe  ooodltion,  or 
for  speotflo  j>erf ormanoe. 

4.  Both  of  these  remedies  may  be  lost  by  laches 
on  the  part  of  oomplainant;  ana  where  there  had 
been  a  delay  of  several  years,  durinir  which  the 
oomplainant,  from  pecunuury  inabUity,  had  failed 
to  fulflU  his  part  of  the  contract,  and  the  stock  had 
largely  increased  in  value,  held,  that  spedflc  per- 
formance should  be  deaied. 

[No.  100.] 
Argued  Dee,  6,7,1887.   DeMed  March  19, 1888, 

APPEAL  from  a  decree  of  the  Circuit  Ck>urt 
of  the  United  States  for  the  District  of 
Eentuckv,  in  favor  of  defendant  in  a  suit  to 
compel  toe  delivery  of  stock.    Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

Mesere,  Samuel  Shellabarg^r,  Mare 
Mnndy  and /.  M,  Wileov,  for  appellants: 

This  receipt,  taken  and  given  under  those 
conditions,  equity  regards  and  treats  as  a  secu- 
rity for  the  debtr— as  a  mortgage. 

RueeeU  v.  Southard,  53  UT  S.  12  How.  189 
(18:927);  Vernon y,  BetheU,2Ed^n,m',  Babeock 
V.  TFyman.60U.S.19How.289(16:(M4);  ViUa 
V.  Rodnguee,  79  U.  S.  12  WaU.  889  (20:410); 
Morgan  v.  SItinn,  82  U.  S.  16  Wall.  106  (21:87); 
Peugh  V.  Davis,  96  U.  8.  886  (24:  776);  Brick 
V.  Briek,  98  U.  8.  614(26:256);  1  HiU.  Alort.  67. 

Equity  never  aids  forfeitures. 

Boreburg  v.  Baker,  26  U.  S.  1  Pet  286 
(7:127);  Story,  Eq.  Jur.  f^g  1815, 1819  and  cases 
in  note  6. 

A  mortgage  of  a  chattel  is  a  conditional  trans- 
fer of  the  title  itself;  but  a  pledge  does  not 
transfer  the  title. 

8ime  v.  Canfidd,  2  Ala.  555;  Cortelyou  v. 
Lanting,  2  Oaf.  Gas.  200;  Eaetman  v.  Atery, 
28  Me.  248;  BOden  v.  PwHne,  78  Dl.  449-454; 
Doak  V.  Bank  qfthe  StaU,  6  Ired.  (K.  C.)  L. 
809. 

The  pledgee,  failing  to  exerdie  his  right  to 
sell,  upon  a  tender  of  the  debt  mav,  jeX  any 
time,  be  compelled  to  restore,  since  the  Statute 
of  Limitations  does  not  operate  as  a  bar  in  such 
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Story.  Bailm.  par.  846;  Jonee  v.  Thurmond, 
5  Tex.  818;  Kemp  v.  Wetthrook,  IVes.  Sr.  278; 
Oortelyou  v.  Laneing,  eupra;  Qariiek  v.  Jamee, 
12  Johns.  147. 

Nor  does  the  right  to  redeem  expire  with  the 
pawnor's  life;  but  the  right  survives  to  hia  per- 
sonal representative. 

Vanderzee  v.  WiUi;  8  Bro.  Ch.  21;  Fdrry  v. 
Oraig,  8  Mo.  516. 

And  if  the  pawnee  diea  before  redemption 
the  pawnor  may  still  redeem  against  his  repre- 
sentatives. 

Com.  Dig.  Mortgage,  B;  Story,  Bailm.  par. 
458. 

If  the  pledge  has  been  sold  by  the  pledgee, 
without  notice  to  the  pledgeor,  an  action  may  be 
maintained  therefor  without  paying  or  tender- 
hig  the  debt  {Steame  v.  MarA,  4  Den.  227; 
Lewie  v.  Oraham,  4  Abb.  Pr.  106);  and  the  rule 
is  the  same  where  the  pledgee  dispenses  with  a 
tender,  as  by  refusing  under  any  arcumstances 
to  restore  the  pledge  (Cortdyou  v.  banting,  2 
Cai.  Oas.  200;  EUMt  v.  Armitrong,  2  Blackf. 
(Ind.)  198).  But  in.  such  an  action  the  pledgee 
may  recoup  the  amount  of  the  debt  (Jarwie  v. 
Bogere,  15  Mass.  889;  Steame  v.  Mareh,  eupra; 
Hancock  v.  FrankUn  Ine,  Co.  114  Maas.  155). 

The  pledgees  had  a  right,  at  any  time  after 
the  note  matured,  upon  giving  notice  to  the 
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pladgeor,  to  sell  and  apply  the  prooeedB  to  the 
payment  of  their  debt 

Wlapple    y.    BlaekingUm,   97  Haas.   476; 
Fletchers.  IHekinmm,! hXV&si,  28;  WaMum, 
▼.  Pl^nd,  2  Allen,  472;  Brcwn  ▼.  TyUr,  80ray» 
185;  Hunt  y.  Nettfn,  16  Pick.  500. 

Sale  could  only  be  a  sale  made  at  public  auo- 
tion»  with  full  notice  to  the  defendants  of  the 
time  and  place  thereof. 

2  Story.  £q.  §  1108;  2  Kent,  Com.  582; 
St6arn$Y.  Marsh,  supra;  WlieeUrr,  Newbould, 
16  N.  Y.  892. 

Notice  of  sale  means  a  notice  of  the  time  and 
place  of  sale. 

Genet  v.  Hotoland.  80  How.  Pr.  860;  45  Barb. 
560:  Mowrv  v.  Wood,  12  Wis.  413;  7  Pa.  474; 
Stevens  Y,  HurUmt  Bank,  81  Ck)nn.  146;  Baker 
'.  Drake.  66  N.  Y.  518. 

Messrs.  George  F,  Comstoek,  Alexander  Pope 
Humphrey  and  St,  John  Boyle,  for  appellee: 

In  the  ordinary  case  of  the  purchase  of  an 
ebtate,  exact  time  is  not  necessary  Reasonable 
time  will  do. 

JJijnDeU  V.  Knight,  1  Younge  &  C.  415;  1 
Story,  Eq.  ^  776.  note  1. 

When  time  is  not  of  the  essence  of  a  contract, 
notice  giv6n  will  limit  tbe  tfme. 

Walker  v,  Jeffreys,  1  Hare,  Oh.  841;  South- 
comb  Y,  Exeter,  6  Mare,  Ch.  218;  Parkin  y. 
Viorold,  16  Beay.  59. 

The  circumstances  are  sufficient  evidence  of 
the  abandonment  or  rescission  of  the  contract 
by  the  parties. 

Thrasfier  y.  BenOey,  1  Abb.  N.  C.  89;  FuU- 
ager  y.  RerfiOe^  8  Hun,  600;  2  Pars.  Cont 

In  Preston  y.  Preston,  95  U.  S.  208  (24:495), 
it  is  held  that  courts  of  equity  wHl  refuse  relief 
by  specific  performance  where,  by  the  Statutes 
of  Lunitation,  an  action  at  law  would  be  barred 
for  the  property. 

Rogers  v.  Saunders,  16  Me.  92. 

In  the  ordinary  case  of  the  sale  of  an  estate, 
tbe  time  of  payment  is  remded  as  format 

HipuieU  y.  Knight,  1  Younge  &  0.  416; 
LloydY.  ChOett,  4  Yes.  689,  note  b;  Quest  y. 
/Amt/V'ay,  5  Ves.  Jr.  818;  Benedict  y.  Lync/i,  1 
Johns.  Ch.  875;  Paine  y.  Metier,  6  Yes.  Jr. 
849;  Brasfiier  y.  OraU,  19  U.  S.  6  Wheat  529 
(5:822);  Oafheart  y.  BMnson,  80  U.  S.  5  Pet 
264  (8:120);  Ptrkins  y.  Wright.  8Har.  &  McH. 
824;  AUeyY.  Deschamps,  18  Yes.  Jr.  228;  Bayly 
y.  Leominster,  1  Yes.  Jr.  476;  London  y^  Mit- 
ford,  14  Yes.  41. 

In  actions  for  personal  property,  possession 
for  fiye  years  giyes  title. 

Smart  y.  Baugh,  8  J.  J.  Marsh.  868;  Smart 
y.  Johnson,  Id.  878;  Hopkins  y.  Stepheneon,  1 
J.  J.  Marsh.  844. 

Mr,  Juitice  Bradle  j  deliyered  the  opinion 
of  the  court: 

The  bill  in  this  case  was  filed  by  Charle*  S. 
Dayison  and  Marc  Mundy  to  compel  the  de- 
fendant Davis  to  deliver  to  said  Mundy  879i 
shares  of  capital  stock  of  the  Louisville  City 
Railroad  Company,  alleged  to  belong  to  said 
Mundy  as  assignee  of  said  Davison,  and  to  be 
held  by  Davis  as  securi^  for  the  payment  of  a 
certain  note  of  Davison  for  $6,521.86,dated  No- 
vember 10, 1876,  and  payable  in  one  year,  wiUi 
interest,  at  7  per  cent,  Mundy  oflenng  to  pay 
the  amount  due  on  said  note,  and  praying  for 
an  account  to  be  taken  to  ascertain  sud  amount 
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The  tnoBaction  out  of  which  the  controvewj 
grew  was  aa  follows: 

In  November,  1878,  Davlaon,  residing  is  .^ 
LouisvUlep  Kentucky,  and  Alexander  H.  Davit,  ^* 
of  New  York  City,  were  each  lam  owners  d 
the  capital  stock  of  theLouisviUe&tv  Railway 
Company,  Davison  owninf^  about  800  sham 
and  Davis  about  1200;  and  tney  entered  into  the 
following  agreement  for  the  purpose  of  equalix- 
ing  their  interest,  to  wit: 

"Memorandum  of  an  agreement  made  tbb 
tenth  day  of  November,  18rr8,  between  Chas.  0. 
Davison,  of  the  City  of  Lou.,  Ey^and  Alex. 
Henry  Davis,  of  the  aty  of  New  York,  N.Y., 
witnesseth; 

**  Whereas,  the  said  parties  of  the  first  and 
second  parts,  respectively,  are  the  actual  and 
equitable  owners  of  certam  shiures  of  the  capital 
stock  of  the  Lou.  City  R  W.,  the  said  Davison 
holding  or  being  enutled  to  hold  about  eight 
hundred  and  tbe  said  Davis  holding  or  bemg 
•equitably  entitled  to  hold  about  twelye  hun- 
dred shares  of  the  said  stock;  and  whereaa,  the 
said  partiesof  the  first  and  second  parts  are  de- 
sirous of  equalizing  their  respective  interests  as 
between  themselves,  and  also  of  acquiring  pos- 
session of  a  greater  amount  of  the  said  sto6k; 
now,  therefore,  it  is  hereby  agreed  that  the 
stock  now  actually  or  equitabfy  held  by  tbe 
parties  of  the  first  and  second  parts,  respect- 
ively, shall  be  regarded  as  common  property, 
each  party  being  entitled  to  the  one  half  owner- 
ship of  sud  stock  for  the  considerations  herein- 
after to  be  mentioned. 

"It  is  also  agreed  that  all  purchases  of  the 
said  stock  that  may  be  made  hereafter  shall  be 
thus  made  for  the  Joint  account  of  the  parties 
to  this  contract,  and  shall  be  likewise  held  l^ 
them  in  common. 

"It  Is  furthermore  agreed,  as  the  conslden- 
tion  for  the  equalisation  of  their  respectiye  in- 
terests, by  the  said  parties  to  this  contract  that 
the  aerial  cost  of  the  stock  held  by  each  party 
shall  be  computed  aa  of  this  date,  and  a  note 

given  by  the  said  Davison  at  any  time  npoB 
emand  for  the  amount  which  would  be  due 
from  him  for  the  equalization  of  stkl  Joial 
stock  account,  it  bemg  understood  that  two 
htmdred  and  fifteen  (215)  shares  of  said  modk 
now  held  by  the  said  second  party  shall  offset 
in  the  account  a  like  number  oif  shares  b^  1^ 
the  said  first  par^. 

"And  it  is  furthermore  agreed  that  in  case  of 
the  death  of  either  of  the  parties  to  this  con- 
tract the  survivor  shaU  be  entitled  to  purchase 
tbe  stock  of  said  deceased  party,  within  one 
year  from  the  time  of  such  decease,  at  a  price 
not  exceeding  twenty-five  (25)  dollars  per  ahare, 
if  within  twelve  months  from  the  date  of  this 
agreement  with  an  advance  of  ten  dO)  dollars 
per  share  for  each  succeeding  twelve  moatbs. 

"In  witness  whereof  the  parties  of  the  first 
and  second  parts  hereby  attach  their  hands  and 
seals  this  tenth  day  of  November,  1873. 

''(Signed)  Ausx.  HsNBTDAVia. 

"(Signed)  C.  O.  DAynoM. 

"Witness:  (Signed)  E.  H.  Spoonkb." 

On  the  11th  of  November,  1876^  Davis  made 
out  a  report  or  statement  of  the  account  be- 
tween him  and  Davison,  showing  that  he, 
Davis,  held  1571  shares  which  cost  $83,729.41. 
and  that  Davison  held  812  shares  which 
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$19,680.89;  and  that  to  make  them  equal, 
Davis  must  transfer  to  Davison  879^  shares, 
and  Davison  must  pay  therefor  the  sum  of 
$6,521.86,  or,  as  Davis  expressed  it,  in  the  re- 
port, "That  is  the  result  as  I  make  it— that  I 
owe  vou  879i  shares  of  stock,  and  you  owe  me 
$6,621.86,  as  of  Novemtter  10,  1876." 

Tliis  account  was  assented  to  by  Davison, 
and  on  the  29th  of  Januarv,  1877,  the  parties 
met,  and  Davison  delivered  to  Davis  bis  prom- 
issory note  for  said  sum  of  $6,521.86,  dated 
November  10,  1870,  payable  one  year  from 
date,  with  interest  at  7  per  cent,  and  Davis,  re- 
taining the  stock,  delivered  to  Davison  a  receipt 
for  the  note  in  the  words  following,  to  wit: 

"Syracuse,  N.  Y.,  Jan.  29, 1877. 
'*  Received  of  C.  G.  Davison  his  note,  dated 
Nov.  10,  1876,  for  $6,621.86,  payable  one  year 
from  date,  with  interest  at  7  per  cent.  Said 
note  is  given  me  for  the  purchase  of  three  hun- 
dred and  seventv-nine  and  one  half  shares  of 
stock  of  the  Louisville  City  Railway  Co.,  now 
held  by  me,  and  to  be  delivered,  upon  payment 
of  his  note,  to  said  Davison. 

**  Alex.  Hskbt  DAYia." 

The  note  became  due  on  the  12th  of  Novem- 
ber, 1877,  but  was  not  paid.  On  the  16th  of 
September,  1882,  Davison,  by  an  indorsement 
on  the  receipt,  tnmsf  erred  the  879i  shares  men- 
tioned therein  to  Mimdy,  who  assumed  to  pay 
the  debt  due  to  Davis  therefor;  and  in  January, 
1883,  Mund^  offered  to  pay  Davis  the  amount 
due  on  Davison's  note,  ana  demanded  the  879^ 
shares  of  stock— which  Davis  refused.  There- 
upon, on  the  27th  of  March,  1888,  the  present 
bill  was  filed.  It  sets  forth  the  circumstances 
of  the  transaction  substantially  as  above  stated, 
but  contains  allegations  to  the  effect  that  the 
stock  in  controversy  was  regarded  by  the  par- 
ties as  belonging  to  Davison,  and  that  he  agreed 
and  consented  that  the  defendant  might  hold 
it  by  way  of  pled^  or  collateral  security,  for 
tne  payment  of  his  note;  whereas,  tJ^e  defend- 
ant insists  that  the  transaction  was  an  agree- 
ment for  a  sale  of  the  stock,  to  be  assigned  and 
transferred  to  Davison  when  it  was  paid  for. 
The  former  take  their  stand  en  the  terms  of 
the  original  agreement  of  November,  1878; 
the  latter  on  the  receipt  given  iu  January,  1877. 
If  the  transaction  relating  to  tiie  879i  shares  of 
stock  was  a  sale  upon  condition  of  (myment  of 
the  note  at  maturity,  the  nonperformance  of 
the  dondition  defeated  it,  if  the  vendor  saw  fit 
to  avail  himself  of  the  breach,  which  be  did. 
If  it  was  only  an  agreement  for  a  sale,  the  delay 
of  the  complainants  in  offering  to  pay  the  note 
and  demanding  a  delivery  of  the  stock  would 
preclude  them  from  asking  for  a  specific  per- 
formance of  the  agreement,  even  if  the  frame 
of  the  biU  were  adapted  to  such  a  decree— which 
is  veiy  doubtful,  although  it  contains  ap'^yer 
for  further  and  other  relief.  The  delay  was 
upwards  of  five  years  after  the  note  became 
due;  and  the  circumstances  which  occurred  en- 
hance the  rieht  of  the  defendant  to  rely  on  that 
defense  agfunst  any  claim  for  specific  perfor- 
mance. Both  Davison  and  Davis  were  ex- 
amined as  witnesses,  and  the  latter  states  posi- 
tively that,  shortly  before  the  maturity  of  the 
note,  be  wrote  to  Davison  that  if  he  did  not 
meet  the  note  at  maturity  he  (Davis)  should 
not  recognize  any  further  claim  of  ms  to  the 
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stock  in  question;  and  thai  some  thne  in  the 
year  1878  he  considered  the  matter  at  an  end, 
and  destroyed  the  note.  Davison,  in  his  testi- 
mony, admits  that  no  communication  took 
place  between  him  and  Davis  in  relation  to  the  .^.^^ 
stock  after  February,  1878.  At  that  time  he  i-^^i 
states  that  a  conversation  occurred  between 
them,  in  which  Davis  offered  to  carry  his  (Davi- 
son's) stock  in  the  company  until  it  worked 
out,  but  that  nothing  was  said  about  the  par- 
ticular stock  in  question.  The  conversation, 
as  he  afterwards  explained,  related  to  679  shares 
bought  by  him  of  one  Johnson,  and  not  to  the 
879i  shares.  Another  circumstance  of  weight 
is  the  fact  that  the  stock  would  not  sell  lor 
more  than  $  20  per  share  until  long  after  tha 
note  became  due;  and  that  afterwf^ds,  when 
Davis  himself  took  hold  of  the  road,  the  stock 
appreciated  so  as  to  seU  for  nearly  or  quite 
double  that  amount.  It  was  after  this  appre- 
ciation of  the  stock  in' value  that  Davison  trans- 
ferr^  his  supposed  interest  to  Mundy,  who 
then  made  the  offer  topay  Davison's  note  and 
take  up  t^  stock,  unaer  all  these  circum- 
stances, the  laches  of  Davison  and  Mimdy  is  a 
perfectiy  good  defense  against  any  claim  of  re- 
lief from  the  condition  (if  it  was  a  sale  upon 
condition);  or  for  specific  performance  of  the 
agreement  (it  it  was  an  agreement  for  a  sale). 
In  BmMer  v.  GraU,  19  U.  8.  6  Wheat.  628, 
641  [5:  822,  826],  ChUf  Justice  Marshall  said, 
"  This,  then,  is  a  demand  for  a  specific  per- 
formance, after  a  considerable  lapse  of  time 
[five  yearsl.  made  by  a  person  who  had  foiled 
totally  to  pertorm  his  part  of  the  contract;  and 
it  is  made  after  a  great  change,  both  in  the  tiUe 
and  in  tbA  value  of  that  which  was  the  subject 
of  the  contract;  and  by  a  person  who  could  not 
have  been  compelled  to  execute  his  part  of  it, 
had  circumstances  taken  an  unfavorable  direo* 
Hon."  The  reason  why  the  party  seeking  re- 
lief in  that  case  oould  not  be  compeUed  to  exe- 
cute his  part  of  the  contract,  was  his  pecuniary 
inability  to  execute  it— a  circumstance  which 
altsu  tudsted  in  the  present  case. 

But,  as  before  stated,  the  complainants  con- 
tend that  the  nature  of  the  transaction  between 
the  parties  is  to  be  gathered  from  the  agreement 
of  November  10, 1878,  and  not  solely  from  the 
receipt  given  in  January,  1877;  and  that  by  that 
agreement  the  parties  became  Joint  owners  of 
the  stock  then  held  by  each,  and  of  all  that 
they  or  either  of  them  might  afterwards  pur-  rg^i 
chase.  That  agreement  was  undoubtedly  the 
basis  of  the  setUement  made  in  January,  1877; 
but  it  cannot  be  invoked  to  control  the  terms 
of  ihat  settlement.  The  agreement  amounted 
to  this:  tiiiat  the  respective  interests  of  the  par- 
ties in  the  stock  of  the  company  should  be 
Joint  and  equal,  Davison  pa^g  the  amount 
necessary  to  equalize  the  difference  of  costs 
between  them.  It  appears,  from  the  evidence, 
that  the  stock  held  by  the  two  would  control 
the  management  of  the  company;  and  the  ob- 
ject of  the  agreement,  stated  shortly,  was  that 
they  should  stand  together  and  be  equally 
interested— Davison  being  at  tiiat  time  prea* 
dent  of  the  company,  and  Davis  the  largest 
stockholder.  Up  to  January,  1877,  Davison 
had  never  paid  tiie  difference  in  the  coet  of  the 
stock.  The  parties  then  came  to  uhe  settlement 
referred  to.  Each  still  held  his  own  individual 
shares  as  at  first,  and  as  purchased  afterwards, 
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DO  transf efs  haying  been  made.  Thej  now 
coDcloded*  instead  of  holding  tiie  stock  in  com- 
mon, to  make  an  eqmal  divimn  of  their  aggre- 
gate shares;  and  to  do  this»  Davis  must  transfer 
to  Davison  879^  shares,  and,  according  to  the 
terms  of  the  original  agreement,  the  latter 
must  pay  therefor  the  sum  of  $0,621.86.  In 
mftWng  Cbis  change  in  their  proposed  relations, 
the  pimes  treated  the  transfer  of  the  879i 
shares  as  a  sale,  the  terms  of  which  are  speci- 
fied in  the  receipt  of  January  29,  1877. 
liiose  terms  are  clear  and  unmistakable.  It 
is  expressly  deciared  that  the  note  was  given 
for  the  purchase  of  879i  shares  of  the  stock  of 
the  Louisville  City  Railway  Company,  to  be 
delivered  to  Davison  upon  the  payment  of  his 
note.  A  mere  receipt  is  subject  to  explanation; 
but  an  agreement  or  contract  in  a  receipt  is 
as  oondiuive  as  in  any  other  paper  executed 
between  Uie  parties.  Therefore,  although  the 
object  of  the  original  agreement  was,  or  may 
have  been,  a  loint  and  eoual  ownership  of  stock, 
with  rij^ht  of  purchase  oy  the  survivor,  in  case 
of  deatti,  vet  it  is  apparent  tiiat  this  plan  was 
abimdonea,  at  the  time  of  the  settlement,  for 
that  of  an  equal  division  of  the  stock  of  both, 
to  be  held  in  severalty  only.  In  other  words, 
instead  of  the  old  contract,  which  had  never 
been  fully  carried  into  effect,  the  parties  en- 
tered mto  a  new  contract  based  upon  the  prin- 
cipal feature  of  the  old,  that  Davis  should  sell 
to  Davison  a  sufficient  amount  of  stock  to  make 
their  holdings  equal,  but  to  be  held  in  severalty, 
free  from  any  conditions,  and  with  liber^  on 
the  part  of  each  to  dispose  of  his  stock  as  he 
ihomd  see  fit;  the  price  being'  fixed  in. accord- 
ance with  the  terms  prescribed  in  the  original 
agreement. 

That  this  was  the  real  nature  of  the  trans- 
action which  took  place  In  January,  1877.  is 
apparent  from  the  circumstances,  and  from 
the  subsequent  conduct  of  the  parties.  Davi- 
son, being  in  embarrassed  circumstances,  did 
not  retain  his  stock,  but  had  parted  with  it  all 
as  early  as  the  spring  of  1878,  thus  entirely 
ignoring  the  objects  and  purposes  of  the  agree- 
ment 01  1878.  The  answer  of  the  defendant 
contains  the  following  statement,  to  wit:  "The 
respondent  further  savs  that  said  agreements 
were  entered  into  by  him  in  the  belief  and  with 
the  assumption  that  said  Davison  was  the  hold- 
er or  entitled  to  hold  about  eight  hundred 
shares,  as  represented  by  him,  and  respondent 
does  not  know  how  much  of  said  stock  said 
Davison  held  or  was  entitled  to  hold,  but  he 
never  came  into  possession  or  control  of  about 
eight  hundred  shares  or  near  that  amount,  and 
as  early  as  the  spring  of  1878  ceased  to  be  a 
stockholder;  that  he  then  turned  over  to  the 
company  whatever  stock  he  held  in  part  pay- 
ment of  his  indebtedness  to  the  company,  and 
the  intent  and  purpose  of  the  agreement  between 
said  Davison  and  respondent  whoUy  ceased  and 
failed. "  This  averment  is  substantially  proved 
by  tiie  testimony  of  both  parties,  Davison  and 
Davis.  The  former  continued  president  of  the 
railway  company  until  Februaiy,  1878,  but 
was  not  re-elected  after  that  time.  He  had 
become  indebted  to  the  company,  which  had 
run  down  financially,  and,  as  before  said,  part- 
ed with  all  his  stock.  It  is  plain,  therefore, 
that  the  main  purpose  of  the  original  agree- 
ment had  failea  and  had  been  abandoned. 
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The  only  thing  we  have  to  guide  us,  as  to 
what  the  new  contract  wai»  Is  the  receipt  of 
January  29, 1877,  the  terms  of  which  we  have 
already  adverted  ta  From  those  terms  it  it 
dear  that  the  sale  was  not  to  be  completed  un- 
til the  payment  of  Davison's  note.  Tiie  lan- 
guage i&  "  Said  note  is  given  me  for  the  par- 
chase  01 879i  shares  of  stock  now  held  by  me 
and  to  be  delivered,  upon  payment  of  his  note, 
to  said  Davison."  That  such  language  amounts 
to  a  conditional  sale,  or  to  an  agreement  for  a 
sale  on  performance  of  the  condition,  see  Benj- 
amin on  Sales,  Book  n,  chap,  in.  Rule  m, 
p.  252,  second  ed.,  and  tl^  cases  there  collected. 

If  this  Ib  a  correct  view  of  the  case,  it  is  plain 
that  the  only  e<^uitable  remedy  applicable  to  it 
is  a  bill  for  rebef  from  the  condition,  or  for 
specific  performance.  Both  of  these  remedies, 
as  we  have  seen,  have  been  lost  by  the  laches 
of  the  complainant. 

The  deane  qf  tMe  Circuit  Qmrt  ii  qfirmed. 


CITY  OP  CfflCAGO,  P(f'  in  Birr., 

«. 

CATHARINE  A.  TAYLOR  bt  al.,  Exra^ 

of  MosBS  Tatlob,  Deceased. 

&  a  B^K)rter%6d.  m-inu 


Damoffetfar  taking  private  prapert^^Ittinei$ 
kiw~-itmitittUional  prtmnan — damoffet. 

L  Under  the  provision  In  the  nilnoto  CousUtuUott 
of  1870  that  ^nyate  property  shall  not  be  taken  or 
damaged  for  pubho  use  without  just  oompenaa- 
tton^  a  reoovery  may  be  had  in  all  oases  where 

gri vate  property  has  sustained  a  auhstantlai  damace 
y  the  making  and  using  an  ImproTemeot  that  is 
publio  In  its  ooamoter. 

2.  It  Is  not  neoesnry  that  the  damace  shall  be 
caused  by  a  trespass  or  an  aotoal  physloal  InvaaiOB 
of  the  owners  real  estate,  but  If  the  oonstmetloo 
and  operation  of  the  xallroad  or  other  ImproTemeoi 
iatheoanseof  the  damage,  though  oonsequentlaL, 
the  puty  may  recover. 

&  The  Introduotlon  of  the  word  ''damaged^  Into 
that  clause  of  the  Constitution  Indicated  a  deUber^ 
ate  purpose  to  abolish  the  old  test  of  direot  phyil> 
cal  injury  to  Uie  property  affected. 

i.  The  charge  to  the  Junr,  that  the  real  queaUoo 
was  whether  the  value  of  the  property  to  aeO  or 
rent  had  been  diminished  by  the  coostruotion  of  tlia 
viaduct,  and  that  the  Impairment  of  value  to  Im- 
provements on  the  premises  was  an  ehiipent  of 
damage,  was  correct 
^^  [No.  151.1 

Submitted  JanM,  1888,  Decided  Monk  1BJ888. 

n^  ERROR  to  the  Circuit  Court  of  the  United 
1  Stotes  for  the  Northern  District  of  IIliiiois» 
to  review  a  judjiniient  against  the  City  of  Chi- 
cago for  damages  from  the  consthictiofi  by  H  of 
a  ^aduct  on  a  street  In  said  City.    AfirmedL 

The  facts  are  fully  stated  by  the  oourt. 

Mr,  Frederiek  S.  Winston,  for  plaintiff 
in  error: 

A  property  owner  is  entitled  to  recover  for 
damages  arising  from  a  public  improvement 
placed  in  the  street  in  front  of  his  proper^. 

NcHhem  Tranep.  Ob.  v.  Chicago,  99  tj.  Sw 
635(26:880),  and  cases  cited;  Rtgnepy,  Chicago, 
102  111.  64;  Chamberlain  v.  Weet  End  dl  C.  F. 
B.  Co,  ^  Best  &  8.  605,  110  £.  C  L.  604. 
617;  BeekeU  v.  Midland  B.  Co,  h.  R.  1  C.  P. 
241:  on  appeal,  L.  R  8  C.  P.  82;  McCartk^  v. 
Metropolitan  Board  qf  Worke,  L.  R.   7  C.  P. 
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908:  Chieaff»w.  Union  BuOding  Am.  100 BL 
n9;  Ou&ertitm  dt  B.  Praviiicn  Ob.  Y.  Chicago, 
m  ni.  651;  Okieago  ▼.  MeDofunujh,  112  UL  85; 
Sad  6L  Lcmis  y.  (yFl^nn,  8  West.  Rep.  86, 
119  DL  900;  Caledonia  B.  Co.  y.  OgiUty,  2 
Mmo.  (81  App.  Cas.)  229;  C7ti«f<  y.  BeynMi, 

That  busiiiass  was  diverted  from  this  panic- 
olir  pieoe  of  property  is  not  such  an  element 
dmoAgo  as  would  warrant  a  recovery. 

ChaHa  Biter  Bridge  f.  Warren  Bridge,  7 
Pick.  844;  Byde  Park  v.  Dunham,  85  Dl.  669; 
Bickd  V.  Metropolitan  B.  Co.  L.  IL  2  U.  L, 
Eog.  ft  Ir.  App.  175,  198;  King  v.  Z^mdoA 
IhdtCh.6  Adol.  &£.  168;  Goodrich  v.  Chicago, 
10  m.  447:  2  Dill.  Mun.  Corp.  3d  ed.  $  886; 
Baina  v.  £b0<<,  107  DL  600;  Chicago^.  Huener- 
hd%,  85  Dl  594;  Booker  y.  Venice  db  C.  B,  Co 
lOlDL  888;  DeBuol y.FreepoHdbM,  B,  B.  Co. 
Ill  IlL  499. 

if!anri.Oear|re  A.  FoUaAsbee*  and  Thorn- 
etU,  BojfHe,  for  defendants  in  error: 

Private  property  shall  not  be  taken  or  dam- 
igcd  for  public  use  without  Just  compensation. 

Const.  1870,  art  2,  g  12;  Rigney  v.  Chicago, 
10811161 

Tbe  words  "injurious! v  affected"  are  synon- 
jnoni  wiib  the  word  "damaged." 

Ckoatdteriain  v.  Weet  End  S  C.  P.  B,  Co,  2 
Beat  ft  S.  605;  110  £.  C.  L.  R  604;  BeekeU 
f.  Midland  B,  C0.L.KI  C.  P.  241;  on  ap- 
pnl  L  R.  8  C.  P.  82;  McCarthy  yf.  Metropolis 
tes  Board  cf  Worke,  L.  R  7  C.  P.  508;  HdUyf. 
BriM,  L  R.  2  C.  P.  822;  Bait  dt  West  India 
Dorke  Co,  y.  GaUke,  8  McN.  &  0. 155;  Cltieago 
*W.lB.Co.Y.  Ayree.  106  Dl.  511;  PMn  v. 
BKreton,  67  UL  477;  Chicago  dtE.LB.  Co.  y. 
L^.  6  West  Rep.  887,  118  HI.  208.  *^ 

Tbe  value  of  the  improvements  is  a  proper 
cfemeiit  in  the  consideration  of  damages. 

DtDwcl  V.  Freeport  db  M.  B.  R  Co.  Ill  DL 
W;  Ilffde  Park  v.  Washington  lee  Co.  4  West. 
^  238. 117  DL  288;  Chicago  db  B.  B.  Co.  v. 
i)rwi.llO  DL  89;  Lake  Shore  db  M.  8.  B.  Co. 
V.  CHcagodb  W.  1.  BCo.  100  DL  21;  St.  Lovis, 
/.  «  R  k  Co.  v.  Kirby.  104  DL  845:  Johnson 
V.  Prttwrt  dbM.BBCo.  Ill  DL  418. 

Tbe  damage  caused  by  flooding  the  premises 
was  a  proper  element  in  ascertaining  tne  dam- 


Am'atv.  Peoria,  41  DL  608;  Toledo  W.  db  W. 
M.  Q>.  V.  Morrison,  71  DL  616;  Aurora  v. 
Baed^  87  DL  29:  PumpeUy  v.  Green  Bay  Co.  80 
C.  a  11  WaD.  166  {26m7). 

Evidence  that  the  result  of  the  construction 
«^a  Tteduct  rendered  the  premises  less  avidl- 
•|)ie  for  tbe  purposes  for  which  they  are  espe- 
cUIt  adspted  was  competent. 

TUsoidcDce  does  not  fall  within  the  rule 
msOtd  hi  tbe  caM  of  Jacksonville  db  S.  B.  Co.  v. 
y««,  106  DL  253;  Snyder  v.  Western  U.  B 
€k  t5  Wl^  60;  mnais  db  W.  B.  Co.  v.  Van 
B0r%,  18  DL  957;  ChieagodbE.  R  Co.  v.  Blake, 
i:t  DL  163;  Driver  v.  Western  U.  R  Co.  92 
"Tl^  509.  • 

A  property  owner  can  recover  at  common 
Mm  far  an  obstmction  of  a  hi^way  adjoining 

CI8L 


Eungefford  Market  Go.  2  Bing.  K. 
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delivered  the  opinion 


This  action  was  brought  by  Moaea  Taylor, 
as  owner  of  an  undivided  interest  in  a  lot  in 
Chicago,  having  sixty  feet  front  on  Lumber 
Street,  one  hundred  and  fifty  feet  on  Eighteentb 
■Street,  and  three  hundred  feet  on  the  South 
Branch  of  Chicago  River,  to  recover  the  dam- 
ages sustained  by  reason  of  the  constructios, 
by  that  City,  of  a  viaduct  on  Eighteenth  Street, 
in  the  immediate  vicinity  of  said  lot  The 
City  did  this  work  under  the  power  conferred 
bv  its  charter  "to  lay  out,  establish,  open, 
after,  widen,  extend,  grade,  pave,  or  otherwise 
improve  streets,  alleys,  avenues,  sidewalks, 
wharves  parks,  and  public  grounds,  and  vacate 
tbe  same,  and  "to  construct  and  keep  in  repair 
bridges,  viaducts  and  tunnels,  and  to  regtuate 
the  use  tbereot"  It  appears  that  the  construc- 
tion of  the  viaduct  was  directed  by  special  or- 
dinances of  the  city  council. 

For  many  vears  prior  to,  as  well  as  at,  the 
time  this  viaauct  was  built  the  lot  in  question 
was  used  as  a  coal  yard,  having  upon  it  sheds, 
machinery,  engines,  boUers,  tracks,  and  other 
contrivances  required  in  the  business  of  buy- 
hig,  storing,  and  sdlinc  coal.  The  premises 
were  long  so  used,  and  they  were  peculiarly 
wen  adapted  for  sudi  business.  There  was 
evidence  before  the  Jury  tending  to  diow  that, 
by  reason  of  the  construction  of  the  viaduct, 
the  actual  market  value  of  the  lot,  for  the  pur- 
poses for  which  it  was  specially  adapted,  or  for 
any  other  purpose  for  wliich  it  was  likely  to  be 
used,  was  materially  diminished,  access  to  it 
from  Eighteenth  Street  being  greatly  ob- 
stru9ted,  and  at  some  points  practi^v  cut  off; 
and  that,  as  a  necessary  result  of  this  ^ork, 
the  use  of  Lumber  Stre^  as  a  way  of  approach 
to  the  coal  yard  by  its  occupants  and  buyers, 
and  as  a  way  of  ^t  for  teams  canrinff  coal 
from  the  yard  to  customers,  was  seriously  im- 
paired. There  was,  also,  evidence  tending  to 
show  that  one  of  the  results  of  the  construction 
of  the  viaduct,  and  the  approaches  on  eitiier 
side  of  it  to  the  bridge  over  Chicago  River,  was, 
that  tbe  coal  yard  was  often  flooded  with  water 
running  on  to  it  from  said  approaches,  where- 
by the  use  of  the  premises,  as  a  place  for 
handling  and  storing  coal  was  ffreatly  inters 
fered  with,  and  often  became  wholly  imprac- 
ticable. 

On  behalf  of  the  City  there  was  evidence 
tending  to  show  that  the  plaintiff  did  not  sus- 
tain any  real  damage,  and  that  the  inconven- 
iences to  occupants  of  the  premises,  resulting 
from  the  construction  and  maintenance  of  the 
viaduct,  were  common  to  all  other  persons  in 
the  vicinity,  and  could  not  be  the  basis  of  an 
individual  claim  for  damafl^es  acainst  the  City. 

There  was  a  verdict  ana  Judgment  against 
the  Citv.  The  court  below  having  refused  to  set 
aside  the  Judgment  and  grant  a  new  trial,  the 
case  has  been  brought  here  for  review  in  re- 
spect to  errors  of  law  whieh,  it  is  contended, 
were  committed  in  the  admission  of  incompe- 
tent evidence,in  the  refusal  of  instructioDs  asked 
by  the  City,  and  in  the  charge  of  the  court  to 
the  Jury. 

Before  noticing  the  aajgnments  of  error  H 
will  be  well  to  asc^tain  what  principles  hava 
been  announced  by  this  court  or  by  the  Su- 
preme Court  of  Illinois  in  respect  to  the  liabil- 
ity of  municipal  or  other  corporations  in  that 
State,  for  damages  resulting  to  owners  of  pri- 
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fmte  ^property  from  the  alteration  or  improve- 
ment,  under  le^lative  authority,  of  streets  and 
•ther  public  highways. 

By  the  Constitution  of  Illinois,  adopted  in 
184&  it  was  provided  that  no  man's  property 
shall  "be  taken  or  applied  to  public  use  with- 
out lust  compensation  being  made  to  him." 
Art  Ain,  §  11.  While  this  Constitution  was 
in  force  Chicago  commenced,  and  substantially 
completed,  a  tunnel  under  Chicago  River,  along 
the  line  of  La  Salle  Street,  in  that  City.  It  was 
sued  for  damages  by  the  Northern  Transporta- 
tion Company,  owning  a  line  of  steamers  run- 
ning between  Ogdensburg,  New  Td^k,  and 
Chicago,  and  also  a  lot  in  the  latter  City,  with 
dock  and  wharfage  privile»3s,  the  principal  in- 
Jury  of  which  it  complaint  being  thai  ouring 
the  prosecution  of  the  work  by  the  City  it  was 
deprived  of  access  to  its  {Premises,  both  on  the 
doe  of  the  river  and  on  that  of  the  street.  This 
court,  m  Northern  Transportation  Co.  v.  Chi- 
eoffo,  99  U.  8.  685,  641  [25:  836,888],  held  that 
in  making  the  improvement  of  which  the  plaint- 
iff compLdned  the  City  was  the  agent  of  the 
State,  performing  a  public  duty  imposed  by  the 
L^slature;  and  that  "Persons  appointed  or 
authorized  by  law  to  make  or  improve  a  high- 
way are  not  responsible  for  consequential  dam- 
ages, if  they  act  within  their  Jurisdiction,  and 
with  care  and  skill,  is  a  doctrine  almost  uni- 
versally accepted,  alike  in  England  and  in  this 
country,"-— citing  numerous  cases,  among  oth- 
ers Smith  V.  Corporation  of  Washington,  61  U. 
B.  20  How.  185  [15:  8581.  "The  decisions  to 
which  we  have  referred,^*  the  court  continued, 
"were  made  in  view  of  ifagna  Charta,  and  the 
restriction  to  be  found  in  the  Constitution  of 
every  State,  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation 
being  made.  But  acts  done  in  the  proper  ex- 
ercise of  governmental  powers,  and  not  directly 
encroaching  upon  private  property,  though 
their  conseouences  may  impair  its  use,  are  uni- 
versally held  not  to  be  a  taking  within  the 
meaning  of  the  constitutional  provision.  They 
do  not  entitle  the  owner  of  such  property  to 
compensation  from  the  State  or  its  aeents,  or 
give  him  any  ri^ht  of  action."  This  view,  the 
court  further  said,  was  not  in  conflict  with  the 
doctrine  announced  in  PumpeiUy  v.  Oreen  Bay 
Co.  80  U.  S.  18  Wall  166  [20:  SCTj,  which  was 
a  case  of  the  permanent  flooding  of  private 
property,  a  physical  invasion  of  the  real  estate 
of  the  private  owner,  a  practical  ouster  of  his 
possession. 

In  Chicago  y.  Rumsey,  87  Dl.  848,  363,  the 
Supreme  Qoxui  of  Illinois,  upon  a  full  review 
of  previous  decisions,  and  especially  referring 
to  Moses  V.  Pittsburg,  Ft,  W,  <fc  C  R,  Co,  21  Hi: 
«16;  Roberts  v.  Chicago,  26  LI.  249;  Murphy  v. 
Chicago,  29  III.  279;  Stone  v.  Fairburg,  P,  A  N. 
W,  R,Co.^  111.  894;  Stetson  v.  Chicago  A  B, 
R,  Co,  76  lU.  74;  and  Chicago,  Burlington  A 
Quincy  R,  Co,  v.  McOinnis,  79  HL  269,  held  it 
to  have  been  the  settled  law  of  that  State,  up  to 
the  time  of  the  adoption  of  the  Constitution  of 
1870,  that  there  could  be  "  no  recovery  by  an 
adjacent  property  bolder,  on  streets  the  fee 
whereof  is  in  the  city,  for  the  merely  conse- 
quential damages  resulting  from  the  character 
of  the  improvements  ma£  in  the  streets,  pro- 
vided such  improvement  has  the  sanction  of  the 
Legislature." 

640 


But  the  present  case  arose  under,  and  must 
J)e  determined  with  reference  to,  the  Constitu- 
tion of  niinois  adopted  in  1870,  in  which  the 
prohibition  against  the  appropriation  of  private 

eroperty  for  public  use,without  com[)ensatioQ, 
I  declared  in  different  words  from  those  em- 
ployed in  the  Constitution  of  18^.  The  provis- 
ion in  the  existing  Constitution  is  that  "private 
property  shall  not  be  taken  or  damaged  for  {nib- 
lie  use  without  just  compensation."  An  im- 
portant inquiry  in  the  present  case  It  to  the 
meaning  or  the  word  "damaged"  in  this 
clause. 
The  earliest, case  in  Illinois  in  which  this 

guestion  was  first  directly  made  and  considered 
(  Rigney  v.  Chicago,  102  HI.  64,  74,  80.  That 
was  an  action  to  recover  damages  sustained  by 
the  plaintiff  by  reason  of  the  construction  by 
Chicago  of  vhiduct  or  bridge  along  Halstead 
Street  and  across  Einzie  Street,  in  that  City. 
some  220  feet  west  of  his  premises,  fronting  on 
the  latter  street  There  was  no  claim  that  the 
plaintifTs  possession  was  disturbed,  or  that  any 
direct  physical  injury  was  done  to  his  premises 
by  the  structure  in  question.  But  the  com- 
plaint was  that  his  communication  with  Hal- 
stead  Street,  bv  way  of  Kinzie  Street,  had  been 
cut  off,  whereby  he  was  deprived  of  a  public 
ri^ht  enjoyed  by  him  in  connection  with  his 
premises,  and  an  injury  inflicted  upon  him  in 
excess  of  that  sustained  by  the  public.  For  that 
special  injury,  in  excess  of  the  injury  done  to 
others,  he  brought  suit.  The  trial  court  per- 
emptorily instructed  the  Jury  to  find  for  the 
City,  holding,  in  effect,  that  the  fee  of  the  streets 
bcin^  in  the  City  there  could  be  no  rccoveiy 
for  we  obstruction  of  which  th?  plaintiff  com- 
plained. 

That  judgment  was  reversed,  an  elaborate 
opinion  being  delivered,  reviewing  the  princi- 
pal cases  under  the  Constitution  of  184S,  and 
referring  to  the  adjudications  in  the  courts  of 
other  States  upon  the  general  question  aa  to 
what  amounts  to  a  taking  of  private  property 
for  public  use  within  the  meaning  of  such  a  pro- 
vision as  that  contained  in  the  former  Conati- 
tutton  of  Illinois.    After  alludinc  to  the  decis- 
ions of  other  state  courts  to  the  euect  that  8u<^ 
a  provision  extended  only  to  an  actual  aopro- 
pnation  of  property  by  the  State,  and  did  not     11 
embrace  conscqucniial  injuries,  although  wb&t 
was  done  resulted,  substantially,  in  depriviD" 
the  owner  of  its  use,  the  Supreme  Court  of  Il- 
linois reviewed  numerous  cases  determined  by 
it  under  the  Constitution  of  1848.     Kevins  ▼. 
Peana,  41  III.  502,  decided  in  1866;  QiUham  ▼. 
Madison  Co,  R  Co,  49  Dl.  484;  Aurora  v.  Oil^ 
lett,  56  III.  132;  Same  v.  R^d,  57  III.  29;  Jmeh- 
sontille v.  Lambert,  62  111.  519;  Toledo,  W.  A\^ 
R.  Co,v,  Morrison,  71  Dl.  616.    It  says:  "Wba^ 
ever,  therefore,  may  t>e  the  rule  in  other  States^ 
it  clearly  appears  from  this  review  of  the  cases 
that  previous  to  and  at  the  time  of  the  adoption 
of  the  present  Constitution,  it  was  the  settled 
doctrine  of  this  court  that  any  actual  physical 
injury  to  private  property  by  reason  of   the 
erection,  construction,  or  operation  of  a  public 
improvement  in  or  along  a  public  street  or 
highway,  whereby  its  appropriate  use  or  en- 
joyment was  materially  interrupted,  or  its  value 
substantially  impaired,  was  regarded  as  a  tak- 
ing of  private  property,  within  the  meaninir  of 
Uie  Constitution,  to  the  extent  of  the  daxna^cs 
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thereby  oocasfoned;  aod  actions  for  tuch  IdJu- 
lift  were  uniformly  sustained." 

ToQCbing  the  provision  in  the  Constitntion 
of  1870,  the  court  said  that  the  framers  of  tliat 
tsstrument  evidently  had  in  view  the  giving  of 
jpeater  aecurity  to  ^vate  rights  by  giving  re- 
fief  in  cases  of  hardship  not  covered  by  the 
preceding  Constitution,  and  for  that  purpose 
extended  the  riffbt  to  compensation  to  those 
whose  property  nad  been  "damaged"  for  pub- 
fic  use;  that  the  introduction  of  that  wora,  so 
fir  from  being  superfluous  or  accidental,  indi- 
csted  a  deliberate  purpose  to  make  a  chanee  in 
the  organic  law  of  the  State,  and  aboHsbea  the 
oU  im  of  direct  physical  injury  to  the  corpus 
or  niblect  of  the  property  affected.  The  new 
rale  of  dvil  conduct,  introduced  by  the  present 
Ooofdtution,  the  court  ad  judeed,  required  com- 
pcDSitkMi  in  all  cases  where  It  appeared  "there 
BSi  been  some  physical  disturbance  of  a  right, 
cither  public  or  private,  which  the  plaintiff  en- 
joys M  etmtuction  with  his  property,  and  which 
fifes  to  it  an  additional  value,  and  that  by  rea- 
SOB  of  such  disturbance  he  has  sustained  a  spe- 
cU  damage  with  respect  to  his  property  in 
cxoesB  of  that  sustainea  by  the  public  general- 
ly." The  Chief  Justice  concurred  in  the  judg- 
■est,  and  in  the  general  views  expressed  by 
the  toort,  holding  that  while  the  owner  of  a  lot 
on  a  street  held  it  subject  to  the  right  of  the 
public  to  improve  it  in  an/  ordinarv  and  rea- 
noable  mode  deemed  wise  and  beneficial  bv  the 
proper  public  functionaries,  he  was  entitled, 
uader  the  Constitution  of  1870,  to  compensa- 
tkm  in  case  of  a  sudden  and  extraoroinary 
change  in  the  grade  of  the  street  or  highway, 
9batbj  the  value  of  his  property  is  in  fEict 
impaired.  Three  of  the  Justices  of  the  state 
oonrt  disMnted. 

As  we  understand  the  previous  cases  of  PMn 
V.  Bnni4m,  07  DL  478;  Satns  v.  Winkd,  77  III 
M;  Sktmneet^wn  v.  Mason,  82  111.  888;  Bloin  v. 
Sit^M,  88  HL  685,  and  Stack  v.  East  St.  Louis, 
8S  DL  878— an  of  which  aroae  under  the  pres- 
«K  OoQStitiition  of  Olinois — they  proceeded 
■poo  the  same  grounds  as  thoee  expressed  in 
JfifMy  V.  Chieaoo,  102  Dl.  64,  although  hi  no 
OM  of  them  did  the  court  distinctly  declare 
how  far  the  present  Constitution  di£fered  from 
te  former.  In  respect  to  the  matter  now  be- 
foiviiiL 

At  the  same  term  when  Rigneits  Case  was'de- 
cUcd  the  state  court  had  occasion  to  consider 
this  qnestioQ  as  presented  in  a  somewhat  dif • 
licrcat  aspect.  The  Union  Building  Associa- 
tMo  owned  a  building  and  lot  three  and  a  half 
Mucks  from  a  certain  part  of  La  SaUe  Street  in 
Chicago,  which  the  Citv  proposed  to  close  up, 
and  permh  to  be  occupiea  by  the  board  of  traae 
wnh  iti  building.  As  the  streeU  adiacent  to 
fhe  pUiatilTs  property  were  to  remain  in  the 
asBc  OQodition  as  to  width,  etc,  that  they  were 
to  before,  aod  as  the  dosing  up  of  a  portion  of 
Lft  SaUe  Street  would  not,  in  any  degree,  inter- 
fere with  access  to  its  lot,  or  with  the  use  and 
CB^Bcot  of  it,  it  was  held  that  there  was  no 
synw  isl  or  particular  injury  done  for  which  an  ao- 
tmm  would  lie  agahist  the  City.  That  case  was 
tfsatiagQkhad  from  Biffrup  v.  CMeoffo,  in  this: 
ihMft  la  the  latter  case  the  court  held  that "  Prop- 
holdan  bordering  upon  streets  have,  as  an 
'nt  10  their  ownership  of  such  property,  a 
of  aooeas  by  way  of  the  stroeti,  which 
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cannot  be  taken  away  or  materially  impaired 

by  tbe  City,  without  incurring  legal  liability  to 

the  extent  of  tbe  damages  thereby  occasioned."     ri681 

Chicago  v.  Union  Building  Asm.  102  lU.  894.  ^ 

In  Cliicago  A  W,  L  B.  Co.  v.  Ayres,  106  III 
018,  the  court — all  the  Justices  concurring — ob- 
served: "It  is  needless  to  say  our  decisions  have 
not  been  harmonious  on  this  question,  but  in 
the  case  of  Bipney  v.  Chicago,  102  HI.  64,  there 
was  a  full  review  of  the  decisions  of  our  courts, 
as  well  as  tbe  courts  of  Great  Britain,  under  a 
statute  containing  a  provision  similar  to  the 
provision  in  our  Constitution.  The  conclusion 
there  reached  was  that  under  this  .consUtu* 
tional  provision  a  recovery  may  be  had  in  all 
cases  where  private  property  has  sustained  a 
substantial  damage  by  the  maxing  and  using  an 
improvement  that  is  public  in  its  character^- 
that  it  does  not  require  that  the  damage  shall 
be  caused  by  a  trespass,  or  an  actual  physical 
invasion  of  the  owner's  real  estate;  but  if  the 
construction  and  operation  of  the  railroad  or 
other  improvement  is  the  cause  of  the  damage, 
though  consequential,  the  party  may  recover. 
We  regard  that  case  as  conclusive  of  tbis  ques- 
tion. The  case  of  Pittsburg  dh  Fort  Wayne  d 
C.  R  Co.  v.  Beich,  101  111.  157,  is  in  point  on 
this  question  of  damages,  and  the  case  of  Chi- 
cago V.  Union  Building  Association,  102  Dl. 
879,  also  reviews  the  authorities  and  approves 
the  doctrines  in  Bigney  v.  Chicago,  supra. 
These  cases,  therefore,  overrule  the  doctrines 
of  the  earlier  cases."  Our  attention  has  not 
been  called  to,  nor  are  we  aware  of,  any  subse- 
quent decision  of  the  state  court  giving  the 
Constitution  of  1870  an  interpretation  diiierent 
from  that  indicated  in  Bigney  v.  Chicago  and 
Chicago  dhW.  L  EL  Co.  y.  Ayres.  We  concur 
in  that  interpretation.  The  use  of  the  word 
"damaged"  in  the  clause  providing  for  compen- 
sation to  owners  of  private  property,  appro- 
priated to  public  use,  could  have  been  with  no 
other  intention  than  that  expressed  bv  the  state 
court  Such  a  change  in  the  organic  law  of 
the  State  was  not  meaningless.  jBut  it  would 
be  meaningless  if  it  should  oe  adjudged  that  the 
Constitution  of  1870  gave  no  additional  or 
ffreater  security  to  private  property,  sought  to 
be  appropriated  to  public  use,  than  was  guar- 
anteed by  the  former  Constitution. 

The  charge  to  the  Jury  by  the  learned  Judge 
who  presidra  at  the  trial  gave  effect  to  the  prin-  [  1 69] 
dples  announced  in  the  foregoing  cases  arlsins 
under  tbe  present  Constitutfon  of  Illinois.  It 
covered  every  vital  question  in  the  case,  in  lan- 
guage 50  weu  guarded  that  the  Jury  could  not 
well  have  misunderstood  the  exact  iasue  to  be 
tried,  or  the  proper  bearing  of  all  the  evidence. 
So  far  as  the  special  requests  for  instructions 
in  behalf  of  the  City  contained  sound  proposi- 
tions of  law  they  were  fully  embodied  in  the 
charge  to  the  Jury. 

In  behalf  of  the  City  it  was  contended  that, 
if  liable  at  all,  it  was  only  liable  for  such  dam- 
age as  was  done  to  the  market  value  of  the 
property  by  rendering  access  to  it  dlflScult  or 
inconvenient  The  court  said,  in  substance,  to 
the  Jury  that  the  flooding  of  the  lot  by  water 
running  down  upon  it  from  the  approachen  to 
the  viaduct  was  an  element  of  damage  which 
they  might  consider;  though  if  such  flooding 
merely  caused  inconvenience  to  the  occupant 
in  the  conduct  of  his  business,  such  as  his  coal 
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setting  wet  or  its  becoming  more  difficult  to 
Keep  bis  scales  properly  adjusted,  these  were 
not  elements  of  impairment  to  the  value  of  the 
property  for  purposes  of  sale.  The  jury  were 
also  instructed  that  although  the  occupant  may 
have  found  it  difficult  to  haul  coal  out  of  the 
lot,  and  although  it  may  hiave  been  much  more 
unprofitable  to  conduct  the  business  of  selling 
coal  at  this  lot,  that  did  not  weigh  upon  the 
question  as  to  the  value  of  the  lot  in  the  mar- 
ket Other  observations  were  made  to  the 
jury;  but  the  court,  in  different  forms  of  ex- 
pression, said  to  them  that  the  question  was 
whether,  by  reason  of  the  construction  of  the 
viaduct,  the  value,  that  is,  the  market  price,  of 
the  property  had  been  diminished.  The  scope 
of  the  charge  is  fairly  indicated  in  the  following 
extract:  "The  real  question  is,  has  the  value  of 
this  property  to  sell  or  rent  been  diminished  by 
the  construction  of  this  viaduct?  It  may  tie 
that  it  can  no  longer  be  used  for  the  purposes 
of  a  coal  yard,  or  for  anv  purpose  for  which  it 
[170]  has  heretofore  been  usea,  but  that  would  not 
be  materia]  if  it  can  be  rented  or  sold  at  as  good 
a  price  for  other  purposes,  except  that  ii  the 
proof  satisfies  you  that  any  of  the  permanent 
improvements  put  on  the  lot  for  the  particular 
business  which  has  been  heretofore  carried  on 
there  and  for  which  it  was  improved,  have  been 
impaired  in  value,  or  are  not  worth  as  much 
after  this  viaduct  was  built  and  the  bridge  was 
raised  as  before,  and  you  can  from  the  proof 
determine  how  much  these  improvements  are 
damaged,  the  plaintiff  would  be  entitled  to  re- 
cover for  such  damage  to  the  improvements — 
that  is  to  say,  this  lot  being  improved  for  a  spe- 
cific purpose,  if  the  proof  satisfies  you  that  it 
can  no  longer  be  rented  orused  forthat  pifrpose, 
and  that  thereby  these  improvements  have  neen 
lost  or  impaired  in  value,  then  the  impairment 
of  value  to  these  improvements  is  one  of  the 
elements  of  damage  which  the  plaintiff  is  en- 
titled to  have  conddered  and  passed  upon  and 
included  in  his  damage." 

It  would  serve  no  naetvl  purpose  to  examine 
in  detail  all  the  requests  for  instructions,  and 
compare  them  with  the  charge,  or  discuss  the 

Suestions  arising  upon  exceptions  to  the  admis- 
ion  of  evidence.  After  a  careful  considera- 
tion of  all  the  propositions  advanced  for  the 
city,  we  are  unable  to  discover  any  substantial 
error  committed  to  its  prejudice.  It  may  be,  as 
suggested  by  its  counsel,  that  the  present  Con- 
stitution of  Illinois,  in  regard  to  compensation 
to  owners  of  private  property  "damaged"  for 
the  public  use,  has  proved  a  serious  obstacle  to 
municipal  improvements;  that  the  sound  policy 
of  the  old  rule,  that  private  property  is  held 
subject  to  any  consequential  damages  that  may 
arise  from  the  erection  on  a  public  highway  of 
a  lawful  structure,  is  being  constanUjr  vmdi- 
cated;  and  that  the  constitutional  provision  in 
question  is  "a  handicap"  upon  municipal  im- 
provement of  public  highways.  And  it  may, 
also,  be,  as  is  suggested,  doubtful  whether  a 
constitutional  convention  could  now  be  con- 
vened that  would  again  incorporate  in  the  or- 
ganic law  the  existing  provision  in  reeard  to  in- 
direct or  consequential  damage  to  private  prop- 
er^ so  far  as  the  same  is  caused  by  public  im- 
provements. We  dismiss  these  several  sugges- 
tions with  Uie  single  observation  that  they  can 
be  addressed  more  properly  to  the  people  of  the 
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8tate  in  support  of  a  proposition  to  change  tbeii 
Constitution. 

We  perceive  no  error  in  the  record,  and  the 
judgment  is  affirmed. 


SAMUEL  8.  CISSEL,  Appt., 

MARY  A.  DUTCH,  Exrx.  of  Asthoht  IL 
Dutch,  Deceased,  ar  al. 

(See  &  a  Beporter's  ed.  171-im) 

Suit  to  cancel  deed,  decided  &n  tke  facte. 

In  asuJtln  equity  to  deolare  a  deed  and  note  void 
and  for  a  reconveyance,  where  the  isBue  was  eotird- 
ly  one  of  fact,  held,  upon  the  facts,  that  the  tntegrity 
of  the  transaction  was  not  satisfactorily  impeached 
and  that  the  bill  should  be  dismissed. 

[No.  158.1 
Argued  Jan,  SI,  Feb.  1,  1883,    Decided  March 

19,  1888, 

APPEAL  from  a  decree  of  the  Supeme 
Court  of  the  District  of  Columbia,  aoludg- 
ing  a  deed  and  note  to  be  void.    Betereei, 

The  facts  are  stated  by  the  court 

Meeers,  T.  A.  Lambert  and  En<»eh  Tot* 
ten»  for  appellant: 

Fraud  is  never  to  be  presumed  in  the  absence 
of  facts  which  netesaiily  import  it 

Gregg  y.  Saffre,  88  U.  8.  8  m.  844  (8:982). 

The  bill  must  be  specific  in  stating  facH 
showing  fraud. 

Moore  v.  Oreene,  60  U.  8. 19  How.  69  (15:588.) 

Meeere,  Frande  Miller  and  S,  8.  Henkl«» 
for  appellees. 

Mr,  Juetice  Blatehfot  d  delivered  the  opin> 
ion  of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  So- 
preroe  Court  of  the  District  of  Columbia,  by 
persons  claiming  to  own  a  lot  of  land  in  the  City 
of  Washington,  as  the  heirs  at  law  of  one  Jeni- 
fer, and  as  devisees  under  his  last  wiU  and  tes- 
tament 

The  bill  alleges  that  a  deed  of  trust,  purport- 
ing to  have  beoi  executed  on  the  8th  of  July, 
1OT5,  by  Jenifer,  to  R.  P.  Dodge  and  P.  A. 
Dameille,  conveying  the  land  to  them  as  se- 
curity for  the*  payment  of  a  promissory  note 
dated  that  day,  purporting  to  have  been  made 
by  Jenifer,  payable  two  years  after  date,  for 
$1,000,  with  10  per  cent  interest  until  paid,  pay- 
able semi-annually,  to  John  T.  EhU,  or  oracr, 
was  a  forgery,  and  that  the  note  was  also  a 
forgery.  The  deed  of  trust  beats  the  notarial 
certificate,  dated  July  8, 1875,  with  the  notarial 
seal,  of  James  Nicholas  Callan,  a  notary  pub- 
lic, certifying  tliat  Jenifer,  the  party  to  the 
deed,  personally  appeared  before  him,  in  the 
Coimty  of  Washington,  being  personally  well 
known  to  him  to  be  the  person  who  executed 
the  deed,  and  acknowledged  it  to  be  his  act  and 
deed.  The  deed  was  recorded  on  the  10th  of 
July,  1875,  in  a  book  of  the  land  records  for 
Washington  County.  The  note  and  the  deed 
of  trust  were  each  of  them  signed  by  Jenifer  by 
making  his  mark,  and  each  ofthem  beaxm  the  sig- 
nature of  Callan  as  a  witness. 

The  bill  alleges  that  Jenifer  was  never  in- 
debted  to  Hall  in  any  sum,  and  never  received 
any  money  from  Hall;  that  Jenifer  never  sigiied 
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or  made  hit  mftik  to  the  note  or  the  deed  of 

tnist,  or  authorized  anTOoeto  do  80,  and  never 

acknowledged  the  deea  to  Callan;  and  that  on 

the  29th  of  Maj,  1882,  the  two  trustees,  having 

•dTotifled  the  premises  for  sale,  sold  them  at 

pobUc  sale  to  one  Cissel,  and  executed  to  him 

i  deed  of  the  premiBes,  which  has  heen  record* 

ed  io  the  land  records  of  the  District.    In  an 

tmeodment  to  the  bill  it  is  alleged  that  the  note 

vid  the  deed  of   trust  came   into  the  poe- 

Mskm  of  one  Brittania  W.  Eennon,  who  held 

tbem  on  the  day  of  the  sale,  and  ordered  the 

a^e.    The  two  trustees,  and  Hall,  Cissel,  and 

KeoDon  are  made  parties  to  the  bilL    The 

prayer  of  the  bill  is  that  the  deed  of  trust  and 

tbe  oote.  and  the  deed  to  Cissel,  be  declared  null 

and  Toid,  and  be  canceled,  and  that  Cissel  re- 

eooTey  the  premises  to  the  plaintiCCs.    Dodge, 

Daraeillo,  and  Ciasel  each  answered  the  bill  oy 

a  aeparate  answer,  denying  its  allenitions  as  to 

tbe  alleged  forgeries,  and  ayerrinff  that  the  note 

sod  the  deed  of  trust  were  genuine  and  valid 

iBMniments.    The  plaintUTs  Joined  issue,  by 

lepticatloo,  with  the  defendants  Dodge,  Dar- 

ndlle,  and  CisseL    Proofs  were  taken  on  both 

aUes,  and  the  case  was  heard  before  the  court 

tn  ipedal  term,  which  dismissed  the  bill.    On 

sa  appeal  by  the  plaintiffs  to  the  court  in 

jeneral  term,  it  reversed  the  decree  of  the 

special  term,  and  adjudged  the  note,  and  the 

deed  of  trust,  and  the  deiSd  to  Cissel  to  be  void, 

sad  directed  an  account,  in  favor  of  the  plaint- 

iffi,  of  the  mesne  profits  reodved   bv  Cissel. 

Frcm  the  decree  of  the  general  term  Cissel  has 

anpcaled  to  this  court. 

Tbe  issue  Is  one  entirelv  of  fact,  in  which  the 
badao  of  proof  Is  upon  the  plaintififs.  Callan, 
the  notary  public,  testifies  with  particularity 
to  the  drcomstanoes  attending  the  execution  of 
the  note  and  of  the  deed  of  trust  in  his  presence, 
and  to  the  adtnowledgment  of  the  latter  before 
hisi,  and  to  his  rigning  his  name  as  a  witness  to 
the  execution  of  each.  It  is  also  satisfactorily 
shown  that  the  $1,000  secured  by  the  note 
~  from  the  lender  to  the  agent  of  the  bor- 
It  wotild  serve  no  goodpurpose  todis- 
tbe  evidence  at  length.  The  integri^  of 
the  umiMaction  Is  not  satisfactorily  Impeadbed. 
Tig  decrm  cf  the  c^wrt  behw.  in  aeneral  term, 
ie  fisirin/,  mnd  the  earn  i$  remanded  to  it,  with  a 
4ireeticm  to  affirm,  with  eoete,  the  decree  qf  the 
im  epedal  term. 


CHARLES  B.  MILLER  n  al..  Exrs.  of 
Onvm  A.  Abthub,  Late  Collector  of 
the  Post  or  Nkw  Yobk,  P^s.  in  Err., 

9, 

FREDERICK  BUTTERFIELD  n  al. 


C  Arlhm^  JBcfv.  v.  BMerJIOO^  Beporter'S 
ed.  10-17.) 


law — manufacturee  qf  hair — deeign- 
Act  ef  ji70'''€onetrueti<m  qf. 
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of  an  artkde  of  oommeroe  by 

ADd  Unportfln.  wheo  olearty  eatatmshed, 

tbe  oonstmotsoo  of  a  revenue  law  when 

li  iDOitioned* 

fiaett  tliat  SO  per  eent  of  ootton  entenxl 

coiDpOif tloo  Of  tooda,  aiad  onbr  SO  per  cent 

mf  of  bair,  do  not  olyuife  tb«r  obaracter 


as  manufaoturas  of  taalr,wlthln  the  meaning  of  the 
Aotof  1870. 

8.  The  words  in  the  SIstseotkm  of  the  Aotof  1870. 
**all  other  manufaotorea  of  hair  not  otherwiBe 
herein  provided  for,**  mean  not  otherwlae  provided 
for  in  the  Aot  of  whioh  thej  are  a  part 

i.  The  worda  ^  mannfaoturea  of  hair  **  area  aiiA- 
eient  deeiirnation  to  plaoe  auoh  manufacturea 
among  the  enumerated  artlolee  under  aaid  Aot.  TO 
plaoe  artiolea  among  those  designated  as  enumer- 
ated4t  is  not  neoeasary  that  they  ahould  he  apeolllo- 
ally  mentioned;  it  ia  auffloient  that  they  are  deaig- 
Dated  in  any  way  to  distlngnish  them  from  othtf 
articles. 

6.  The  desiirnation  of  a  oloth  as  hair,  silk  or  oot- 
ton, depends  upon  the  predomlnanoe  of  such  artiole 
in  iia  oomposition  and  not  upon  the  absenoe  of  any 
other  materiaL 

[Na  107.1 

Argued  Feb.  6, 1888,    Decided  March  19, 1888. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  ladgment  in  favor  of  plaint- 
iffs, recovered  for  duties  illegally  exacted.  Jf- 
firmed. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  G.  A.  Jenks,  SoUeitor-Oen.,  for  plaint- 
iffs in  error* 

Mr.  Qeorge  Bliss*  for  defendants  in  error: 

The  law  is  to  be  construed  liberally  to  carry 
out  the  purpose  of  its  enactment,  and  its  titw 
mav  be  looked  to  for  aid  in  its  construction. 

Smgthe  v.  Fieke,  iK)  U.  S.  23  WaU.  874,  883 
(28:  47,  49). 

The  ffoods  came  within  the  language  of  the 
Act  of  1870,  as  being  manufactures  of  hah'  not 
in  that  Act  otherwise  provided  for.  They  were 
in  fact  80  per  cent  hafr. 

The  cases  where  genend  words  have  been 
held  to  be  limited  by  the  meaninc  applied  to 
similar  words  in  prior  statutes  can  nave  no  ap- 
plication here. 

Seiche  v.  Smifthe,  80  U.  S.  18  Wall.  182  (20: 
566);  Arthur  v.  Zimmerman,  06  U.  S.  124  (24: 
7705;  Barber  v.  flfeWI,  107  U.  S.  617  (27:  480X 

There  being  no  pretense  that  these  goods  have 
been  speciflcdly  provided  for  in  prior  statutes 
ea  nomine,  the  cases  like  Homer  v.  OoUeetor,  68 
U.  S.  1  Wall.  486  (11:  688);  Beiehe  v.  Bmythe, 
and  Smythe  v.  Fieke,  eupra;  MoUue  v.  Arthur, 
96  U.  S.  144  (24: 420).  have  no  application  to 
this  case. 

The  similitude  clause  has  no  application. 

Arthur  Y.  Buudeld,  96  U.  S.  tK(24:  772). 

(Soods  made  of  mixed  materials  are  not  nec- 
essarily mixed  goods. 

Solomon  v.  Arthur,  KX^  U.  8.  208  (26:  147); 
Fiekv.  Arthur,  108  U.  S.  481  (26:  fi2ff). 

It  was  a  matter  for  the  Jury  upon  the  evi- 
dence in  this  case. 

Thornton  v.  Bank  of  Waehington,  28  U.  S. 
8  Pet.  86  a:  694);  Ch$noweth  v.  EaekeU,  28  U. 
S.  8  Pet  92  (7:  614);  Adame  v.  Boberte,  48  U. 
S.  2  How.  486  01:849). 

Under  the  gaieral  denial  the  defendant  may 
give  evidence  controverting  anv  facts  neces- 
sary to  be  established  by  plaintiff,  but  not  to 
prove  a  defense  founded  on  new  matter. 

McKyring  v.  BuU,  16  N.  Y.  804;  Weaver  v. 
Barden,  40  N.  Y.  286;  (/Brim  v.  McOann,  68 
N.  Y.  878;  Oodd  v.  Bathbone,  .19  N.  Y.  87; 
Koehler  v.  AdUr,  16  J.  &  a  618;  8.  0.  91  K. 
Y.657. 

Mr.  Juetiee  Field  delivered  the  ophilon  of 
the  court: 
This  action  was  brought  1^  the  plaintiffs  be- 
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low,  lo  reoorer  of  the  lite  Collector  of  the 
Pdrt  of  Kew  Y<^  certain  siiidb  of  money 
alleged  to  hare  been  iD^alfy  eiacted  as  du- 
ties  on  goods  imported  bj  them.  It  was  tried 
in  the  Giiciiit  Comt  of  Uie  United  States  for 
the  Southern  District  of  Kew  Y<^,  where  the 
plaintilEB  leooyered  a  Terdict;  and  to  review 
the  Judgment  entered  thereon  the  executors  of 
the  CoDector,  since  deceased,  have  sued  out  this 
writ  of  error. 

The  OHnplaint  describes  the  goods  import 
ed  in  general  terms  as  manufactures  of  hair. 
There  were  fourteen  importations  between  the 
24th  of  January  and  the  25th  of  June,  1874. 
Upon  the  goods,  whidi  werestykd  "goat  hair 
gcKMls,"  the  collector  assessed  duties  under  pro- 
Tisions  of  the  Act  of  March  2, 1867, 14  Stat  at 
[72]  L.  561,  "  to  provide  increased  revenue  from  im- 
ported wool,  and  for  other  purposes,**  relatine 
to  women's  and  children's  dieas  goods,  and  real 
or  imitation  Italian  cloths,  composed  wholly 
or  in  port  of  wool,  worsted,  the  hair  of  the 
alpaca,  goat,  ox  other  like  animals,  at  six  cents 
a  square  vara  and  85  per  centum  ad  tdhrem 
upon  sucn  as  were  valued  at  rK)t  more  than 
twenty  cents  a  square  yard,  and  at  eight  cents 
a  square  yard  and  40  per  centum  aataUjrem 
upon  such  as  were  valued  at  more  than  twenty 
cents  a  squareyard. 

The  plaintifra  contended  that  this  assessment 
of  duties  was  erroneous;  that  the  duties  should 
have  been  assusBcd  under  the  2l8t  section  of  the 
Act  of  July  14, 1870,  **  to  reduce  internal  taxes, 
and  for  other  purposes."  16  Stat  at  L.  264,  as 
Uie  goods  were  within  its  terms  "  manufactures 
of  hair  not  otherwise  provided  for."  and  that  a 
reduction  therecm  should  be  made  of  10  per 
centum,  under  the  Act  of  June  6,  1872.  17 
Stat  at  L.  281.  That  section  provides  that 
"After  the  thirtv-flrst  day  of  December,  eigfav 
een  hundred  ana  seven^,  in  lieu  of  the  duties 
now  imposed  by  law  on  the  articles  hereinafter 
enumerated  or  provided  for,  imported  from 
foreign  countries,  there  shall  be  levied,  collect- 
ed, and  paid  the  following  duties  and  rates  of 
duties,  tnat  is  to  say:  *  *  *  On  hair  doth  of 
the  description  known  as  hair  seating,  eighteen 
inches  wide  or  over,  fortv  cents  per  souare 
yard;  less  than  dghteen  mdiei  wide,  thirty 
cents  per  square  yard.  On  hair  cloth  known 
as  crinoline  doth,  and  en  aU  (i€*er  manMract- 
tifvt  <if  hair  nioi  otheneim  prnidcd  far,  thirty 
per  centum  ad  taiorem,'* 

By  the  Joint  Resolution  of  January  80, 1871, 
this  dause  was  amended  by  the  inseition  of  the 
word  "herein,"  between  the  words  "other- 
wise "  and  "  provided."    16  Stat  at  L.  592. 

The  reduction  of  10  per  cent  under  the  Act 
of  June  6, 1872,  was  made  upon  such  of  the  in- 
voices as  were  produced,  but  most  of  the  in- 
voices had  been  mislaid.  It  was  not,  there- 
fore, shown  that  such  reduction  had  been  made 
upon  all  of  them. 

On  the  trial  it  appeared  that  the  "  goat  hair 
[73]  goods"  are  fabrics  manufactured  of  cot^n, 
and  the  hair  of  the  angora,  or  other  goat,  the 
warp  beiuff  cotton  and  the  woof  bein^  goafs 
hair;  that  uieir  chief  use  is  for  women's  dresses; 
that  they  are  known  in  the  trade  under  such 
spedflc  names  as brilliantines,  lustrines,  alpacas, 
and  mohairs;  that  the  goafs  hair  of  whicn  they 
are  composed  in  part  constitutes  80  per  cent  of 
the  whole  value,  and  the  cotton  20  per  cent 
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It  also  appeared  that  crinoline  doth  is  made 
of  cotton  and  hair,  the  long  hair  being  fzom 
the  tail  or  mane  of  the  horse  and  woven  into  a 
cotton  warp,  the  width  being  eovemed  by  tba 
lenffth  of  the  hair,  and  that  it  £  used  for  ladiei^ 
underwear;  that  hair  seating  is  a  similar  fMc 
to  crinoline  doth,  the  only  difference  being 
that  it  is  more  doedy  woven,  and  is  usedmais* 
ly  for  upholstering  purposes. 

Evidence  was  offered  by  the  defendant  tend- 
ing to  show  that  the  goat  nair  goods  are  gene^ 
al^  known  in  the  trade  and  commerce  of  ttis 
country  under  the  name  of  women's  dress  jgoods; 
but  on  this  point  the  evidence  was  oonfli^ing, 
some  of  the  witnesses  stating  that  they  were 
known  by  their  specific  names  as  biilliantines 
and  alpacas,  and  some  that  they  were  at  the 
time  of  importation  known  as  women's  drea 
goods. 

It  was  stipulated,  for  the  purpose  of  the  trial, 
that  if  the  Jury  should  render  a  verdict  for  the 
plaintiffs  it  should  be  subject  to  adjustment  as 
to  formal  requisites  and  amounts  at  the  cus- 
xom  house,  under  the  direction  of  the  court 
And  to  raise  the  questions  involved  it  was  also 
stipulated,  as  to  one  of  the  importations,  that 
the  plaintiffs  had  paid  the  duties  assessed  and 
in  due  time  filed  their  written  protest,  appeiM 
to  the  Secretary  of  the  Treasury,  and  brought 
this  action. 

When  the  evidence  was  dosed,  the  court  was 
requested  to  direct  a  verdict  for  the  defendant, 
on  the  ground  that  such  goat  hair  goods  were: 

1.  Women's  dress  roods,  composed  wholly  or 
in  part  of  the  hairol  the  alpaca,  goat,  at  other 
like  animal; 

2.  That  Uiey  were  not  manufactures  of  hair, 
but  were  manufactures  of  mixed  materials,  and 
by  the  similitude  clause  were  liable  to  duty  u 
manufactures  of  cotton,  the  latter  being  as- 
sessed at  a  liigfaer  rate  of  duty  than  that  pre- 
scribed for  manufactures  of  hair;  and, 

8.  Thatunder  the  Actof  1870,  the  terms  "an 
other  manufactures  of  hair  not  otherwise  pro-  r< 
vided  for"  meant  other  manufactures  of  hair, 
like  those  enumerated  in  the  same  aecUoo; 
namdy,  crinoline  doth  or  hair  seating,  and 
that  there  was  no  evidence  that  the  goat  hair 
goods  were  like  them. 

The  court  overruled  the  motion,  and  the  do> 
fendant  excepted.    It  then  instructed  the  jury 
in  substance  as  follows:  That  under  the  Act  of 
1867,  which  remained  in  force  until  1870,  ihere 
was  assessed  a  certain  duty  on  women's  and 
children's  dresses  composed  whoUy  or  in  part 
of  wool,  worsted,  hair  of  the  alpaca,  goat,  and 
other  like  animals;  that  in  1870  the  Uw  was 
changed  in  some  respects,  so  as  to  make  the 
duty  assessable  on  hair  doth,  known  as  crino- 
line doth,  and  all  other  manufactures  of  hair, 
at  a  less  rate;  that  the  goods  upon  which  the 
duties  were  assessed  in  this  case  were  manu- 
factures prindpally  of  hair;  that  the  principal 
value  of  them  was  of  hair;  that  according  to 
the  evidence  80  per  cent  was  of  hair  and  20  per 
cent  of  cotton;  that  the  general  language  of  the 
Act  of  1870  would  control  and  guide  in  tbc  as- 
sessment of  duties  upon  them,  unless  thej  had, 
before  the  passage  ca  the  Act,  come  to  be  spe- 
cifically known  as  dress  goods  amon^   mer- 
chants and  importers;  that  tiie  quetioii«  there- 
fore, was  wh^er  they  had  acquired  audi  a 
name  in  the  trade  and  commerce  of  tbe 


124  r.  5^ 


1887. 


Wbtr  y.  Mobdkn. 


08-1011 


£75] 


176] 


try  as  to  be  specifically  known  by  it,  instead  of 
the  general  name  of  manufactures  of  hair; 
that  if  they  had  not  acquired  such  specific 
name,  and  were  not  known  by  it,  they  would 
come  under  the  general  name  of  manufactures 
of  hair,  and  the  plaintiffs  would  be  entitled  to 
recover,  and  that  on  the  other  hand  if  they  had 
acquired  such  specific  name,  and  were  known 
by  it  in  trade  and  commerce,  the  defendant 
would  be  entitled  to  a  yerdict. 

The  defendant  took  various  exceptions  to  this 
charge,  and  in  this  court  presents  anew  the 
quesUons  raised  upon  the  instructions  refused. 

The  instructions  were  in  our  opinion  prop- 
erly refused,  and  the  case  was  preseutcd  to  the 
ju^  as  fully  as  was  required  for  their  apprecia- 
tion of  the  ouestion  involved.  The  goods  were 
composed  of  80  per  cent  of  hair,  and  there  is  no 
provision  of  law,  to  which  our  attention  has 
been  drawn,  that  takes  goods  thus  composed, 
not  having  a  specific  commercial  d^niation. 
from  the  general  designation  as  manufactures 
of  hair.  The  finding  of  the  Jury  is  conclusive 
that  they  were  not  known  in  commerce,  among 
merchants  and  importers,  as  women's  and  chil- 
dren's dress  eoodis.  It  is  wcU  settled  that  a 
designation  of  an  article  of  commerce  by  mer- 
chants and  importers,  when  clearly  established, 
determines  the  construction  of  a  revenue  law 
when  that  article  is  mentioned.  It  was  so  held  in 
Arthur  yr.  Morrison,  96  U.  8.  108  [24: 764],  and 
in  many  other  cases,  which  are  dted  in  the 
opinion  of  the  court  in  that  case.  In  EUioU  v. 
Aeartwout,  85  U.  8.  10  Pet  151  [9:878],  the 
court  said  that  "  Laws  imposing  duties  on  Im- 
portations of  goods  are  intended  for  practical 
use  and  application  by  men  engaged  in  com- 
merce; and  hence  it  has  become  a  settled  rule 
in  the  interpretation  of  statutes  6i  this  descrip- 
tion to  construe  the  language  adopted  by  the 
Legislature,  and  particularly  in  the  denomina- 
tion of  articles,  according  to  the  commercial 
undent:  u tiding  of  the  terms  used.  This  rule  is 
fully  recognized  and  established  by  this  court 
in  the  case  of  Two  Hundred  Chests  of  Tea,  re- 
ported in  22  U.  8.  9  Wheat  438  [6:129]." 

The  fact  that  20  per  cent  of  cotton  entered 
tnto  the  composition  of  the  goods,  and  only  80 
per  cent  of  them  are  of  baC,  does  not  change 
their  character  as  manufactures  of  hair,  within 
the  meaning  of  the  Act  of  1870.  Crinoline  and 
hair  seating,  both  of  which  are  in  that  Act  spe- 
cifically d^gnafed  as  hair  cloth,  have  also  cot- 
ton in  their  composition.  The  designation  of 
a  cloth  as  hair,  silk,  or  cotton,  depends  on  the 
predominance  of  such  article  in  its  composition, 
and  not  upon  the  absence  of  any  other  material. 

The  2l8t  section  of  the  Act  of  1870  having 
been,  as  mentioned  above,  amended  in  1871  by 
the  insertion  of  the  woi^  "herein''  between 
"  otherwise"  and  **  provided,"  the  clause  of  the 
section  is  to  be  construed  as  thousfa  its  lan- 
guage was  that  "  After  the  81st  of  December, 
1870,  in  lieu  of  the  duties  now  imposed  by  law 
on  the  articles  hereinafter  enumerated  or  pro- 
vided for,  imported  from  foreign  countries, 
there  shaU  be  levied,  collected,  and  paid  the 
following  duties  and  rates  of  duties,  tnat  is  to 
say:  •  •  •  On  hair  cloth  of  the  description 
known  as  hair  seating,  eighteen  inches  wide  or 
over,  forty  cents  per  square  yard;  less  than 
eighteen  inches  wide,  tmrty  cents  per  square 
yard.    On  hair  doth  known  as  crinoline  cloth, 
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and  on  aU  oik&r  manyiftuiures  cfhair  not  other 
wise  herein  provided  for,  thirty  per  centum  od 
valorem,"  The  words  "aU  oUier  manufactures  of 
hair  not  otherwise  herdn  provided  for"  mean 
not  otherwise  provided  for  in  the  Act  of  which 
they  are  a  part.  Smyths  v.  Fiske,  90  U.  8. 28 
Wall.  874  [28:47].  There  is  no  provision  in 
that  Act  for  other  manufactures  of  hair  than 
crinoline  and  hair  seating.  It  therefore  nec- 
essarily follows  that  if  the  goat  hair  goods  in 
question  are  to  be  deemed  manufactures  of 
hair  the  duties  are  to  be  assessed  in  conformity 
with  that  Act,  and  not  according  to  the  provis- 
ions of  any  other  Act 

The  construction  of  the  clause  for  which  the 
government  contends,  if  admitted,  would  lead 
to  neat  embarrassment,  if  not  insurmountable 
difficulty,  in  determining  the  duties  to  be  as- 
sessed on  many  artides.  Its  position  is  that  by 
"all  other  manufactures  of  hair  not  otherwise 

Erovided  for,"  is  meant  all  other  manufacturesof 
air  similar  to  crinoline  cloth  and  hair  seating. 
If  this  be  correct  it  would  be  impossible  to  say 
at  what  rate  of  duty  such  other  manufactures 
of  hair  are  to  be  assessed,  whether  by  the 
square  yard  rate  or  the  ad  valorem  rate.  The 
two  rates  could  not  be  indifferently  applied. 
The  natural  meaning  of  the  section  is  that  on 
crinoline  doth  an  ad  valorem  duty  shall  be  as- 
sessed, and  a  similar  duty  on  all  other  manu- 
factures of  hair  not  otherwise  provided  for  in 
the  Act. 

The  similitude  clause  can  have  no  bearing  on 
the  question.  That  dause  only  provides  that 
there  shall  be  levied  on  each  nonenumerated 
article  which  bears  a  similitude,  dther  in  mate- 
rial, quality,  texture,  or  the  use  to  which  it  may 
be  applied,  to  any  artide  enumerated  as  charge- 
able with  duty,  me  same  rate  of  duty  which  is 
levied  on  the  enumerated  article  which  it  most 
resembles  in  any  of' the  particulars  mentioned. 
R  S.  §  2499.  To  place  artides  among  those 
designated  as  enumerated,  it  is  not  necessarv 
that  they  should  be  specifically  mentioned.  It 
is  sufficient  that  they  are  designated  in  any  way 
to  distinguish  them  from  other  articles.  Thus 
the  woras  *'  manufactures  of  which  steel  is 
a  component  part,"  and  "manufactures  of 
which  glass  is  a  component  part,"  have  been 
held  a  sufficient  designation  to  render  the  goods 
enumerated  artides  imderthe  statute,  and  take  ,  ['^7] 
them  out  of  the  similitude  clause.  Arthur  v. 
Sus^field,  96  U.  8.  128  [24:772].  Upon  the  same 
prindple  "  manufactures  of  hair"  must  be  hdd 
a  sufficient  designation  to  place  such  manufact- 
ures among  th«»  enumerated  artides. 
Judgment  affirmed. 


FREDERICK  0.  WEIR,  Appt., 

V, 

WILLIAM  J.  MORDEN  bt  ai.. 

* 

<8ee&  a  Reporter's  ad.  86-108.) 

Decree  ajfirmsd  on  the  facts. 

Decree  dJsmtainflr  bill  in  equity  to  restrain  thb 
alleged  infringement  of  reissued  letters  patent  No. 
8014,  dated  Sept.  80,  18701,  for  an  improvement  in 
railroad  frogs,  affirmed  on  the  facts  of  the  case. 

[No.  182.1 
Argued  Feb.  IS,  1888.  Decided  March  19, 1888, 
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ScPBUn  GOUBT  OF  TBS  VXTrMD  STATM. 


h  FFEAL  from  a  decree  of  the  (nrcolt  Court 
xl  of  Uw  Dntted  StaUi  for  the  Nortbem  Dii- 
trict  of  nilnda,  dkmla^K  a  bill  to  rwtiain  an 
iDfrlngement  of  letten  pelenL    Agkvud. 
OpinloB  below,  81  Fed.  Bep.  3&. 

Statement  br  Mr.  JvtUet  HattlMwa; 

Thii  la  a  btll  In  eqntu  to  restrain  the  alleged 
lofrinsemeot  of  relaniealetten  patent  No.  8814, 
dated  September  80, 1879,  for  an  improvement 
tnraIlToadfrogi,theoTi^nalpatentNo.21S,548, 
.  dated  Haj  20, 1679,  haTine  oeen  lasned  on  an 
application  Sled  Febrnarj  i,  1879,  to  Frederick 
C.  Weir,  Ibe  complainant.  In  hia  ipedfication 
tba  patentee  describee  tbe  Inventloti  generally 
aa  follows: 

"  Mr  inveotion  relates  to  the  claw  of  fioss 
made  by  the  bending  of  tbe  overlapping  ends 
of  the  Mils  themselTes,  and  tbe  JuncUon  of  the 


e  with  the  central  rail  constituting  tbe  pdnt 
uy  rivets  Of  bolts  through  separatlnK  plecea; 
and  my  Invention  consists,  flist,  in  socQ  a  form- 


ation and  connection  'of  the  two  rails  which 


tbe  path  of  tbe  other,  and  in  itself  makei  t 
•olid  end  to  the  point  with  a  fnll  width  flann, 
whldt  Is  oToiapped  by  the  flann  of  theotMt 
rail,  and  thus  a  Oann  of  doutM  tbicknen  ii 
aflwded  at  a  point  where  strength  is  partlcnlar- 
ly  needed,  and  the  cutting  away  of  the  flangei 
(as  la  the  usnal  cuatom)  is  avoided  entirely;  mo- 
ond,  fn  BO  Improved  manner  of  connecting  the 
two  rails  of  the  point  together  and  to  cbannd- 
Iron  piece*,  to  which  the  outer  raUa  are  con- 
nected. 

"  One  of  tbe  objects  of  this  invention  la  to 
furnish  a  Arm  lateral  support  upon  each  ddi 
of  the  V-sbaped  rails  by  means  of  channel  inns, 
which  at  tbe  same  nme  unite  and  bold  tbe 
centre  raila  fwmins  the  V  to  the  wine  rtili 
flnnly,  nnitisg  and  holding  all  the  parts  m  iheh 
proper  relative  petition. " 

llie  drawings  accompanying  tbe  e 
tlon  an  aa  follows: 


J^lyfS. 


The  spedflcalloa  explains  tbe  drawings  as  fol- 
ia the  accompanying  drawing  Fignre  4  la 
'  -  * ^bodyuii ' 


Tig.  8  Is  a  plan  of  the  tmder  side  of  the  bofc  . 

ii»3l ' 

,^. -VOUghout.alaoBbow- 
lng  the  riveted  ezleDdon  of  the  flmitgea  of  tbt 
tmannel  Irona  beyond  tbe  points.  i 
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"  It  will  not  be  Dece8sar7  to  describe  the  de- 
▼ices  shown  In  Figs.  1  and  2,  as  they  are  fully 
docribed  in  division  B  of  this  reissue. 

"  A  A''  are  the  outer  or  wing  rails  of  the  frog, 
and  B  B^  are  the  two  rails  which  compose  the 
acute  anele  or  point. 

"  In  place  of  cutting  awar  both  the  flanges 
of  the  rails  B  B^  so  as  to  make  a  Joint  between 
the  two  rails  midway  between  the  lines  of  the 
angle  of  the  froff,  as  is  common  now,  and,  I 
may  say,  usually  practiced,  I  continue  the 
flange  of  the  rail  B,  of  full  width,  intact  clear 
along  the  junction  of  the  two  rails  to  the 
point  where  it  strikes  the  flange  of  the  outer 
rail,  as  shown  in  Fig.  8,  which  is  almost  im- 
mediately under  the  point  X'  of  the  frog,  and  I 
ewage  up  the  flange  b^  of  rail  B^  on  one  sidey  as 
shown  in  Fiffs.  5  and  8,  so  that  it  lies  over  the 
flange  of  rail  B,  this  flange  of  rail  B'  being  cut 
away  angularly  on  the  edge  to  properiy  meet 
the  fine  or  the  web  6'  of  the  rail  6. 

'*  I  connect  the  point  rails  B  B^  together  by 
rivets,  0,  which,  while  they  secure  &ese  rails 
together,  also  secure  pieces  of  channel  iron,  D, 
to  said  point  rails,  the  channel  iron  making  the 
separating  medium  between  the  point  rails  B  B^ 
and  yring  rails  A  A^  and  giving  a  means  for  at- 
taching said  yring  rails. 

"  The  adjacent  flanges  of  the  channel  irons 
of  the  point  may  be  extended  beyond  the  point 
and  riveted,  as  shown  in  Fig.  8. 

"  With  channel  iron  I  attach  the  winff  rails 
in  the  manner  shown  in  Fig.  5,  the  outer  flanges 
of  the  iron  being  notched  at  d  for  the  passage, 
before  the  outer  rails  ore  attached,  of  the  long 
riveta  0,  the  bolts  £,  which  connect  the  outer 
rails,  being  placed  between  the  notches  d." 

The  daims  are  as  follows: 

"  1.  A  frog  havin|[  one  of  its  point  rails  ex- 
tending with  a  full  width  flange  alone  the  junc- 
tion 01  the  two  rails,  and  the  flange  or  the  other 
point  rail  overlying  the  flange  of  the  flret  men- 
tioned one,  subetantiaUy  as  and  for  the  purpose 
specified. 

'  *  2.  A  frog  composed  substantially  of  the  two 
centre  raOs  B  B'  joined  to  form  the  V-shaped 
point,  united  to  outside  diverging  or  wingrails 
by  means  of  two  channel  or  U  irons,  D  D, 
one  wing  of  which  channel  or  U  iron  is  shaped 
to  fit  the  web  of  the  abutting  rails,  combined  to 
form  the  point  of  the  frog,  and  upon  the  other 
side  fitting  the  web  of  the  wing  or  diverging 
raU,  respectively,  and  secured  by  bolts  or  rivets 
passing  through  the  webs  of  the  rails  aud  the 
sides  of  the  channel  ban,  substantially  as 
shown. 

"8.  In  combination  with  the  point  rails  B  B', 
fitted  to  each  other  as  described,  the  channel 
pieces  D  extending  and  bolted  or  riveted  to- 
gether beyond  the'  point  of  the  f roff  and  con- 
necting rivets  C,  which  extend  entirely  through 
the  two  point  rails  and  the  channel  pieces,  suo- 
stantially  as  and  for  the  purpose  spedfi^." 

The  only  claim  involved  in  this  suit  is  the 
second,  no  infringement  being  alleged  of  either 
the  firat  or  third.  Separate  answers  were  fiM 
by  the  defendants  respectively,  which  were, 
however,  in  substance  the  same.  The  defenses 
are  that  the  reissued  lettera  patent  are  null  and 
void,  as  not  bein^  for  the  same  invention  as  set 
forth  and  described  in  the  original  lettera  pa- 
tent; that  the  defendants  do  not  infringe;  and 
that  the  alleged  invention  of  the  com[3ainant 
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was  not  a  patentable  novel^,  tn  view  of  th« 
state  of  the  art  at  the  time  of  the  alleged  inven- 
tion, as  shown  in  certain  prior  lettera  patent 
specifically  mentioned.  The  answer  of  Morden, 
adopted  by  the  others,  also  sets  out  the  follow- 
ing: 

''And  this  defendant  further  answering  says, 
on  information  and  beMef,  that  he  is  the  original 
and  firat  inventor  of  a  U-shaped  plate  in  com- 
bination or  connection  with  a  railroad  frog, 
and  that  said  invention  was  secured  to  him  by 
said  lettera  patent  of  the  United  States  No. 
178,804  and  No.  206,496,  and  that  bv  virtue  of 
said  lettera  patent  he  has  the  sole  ana  exclusive 
right  to  said  U  shape  in  a  railroad  frog,  and 
that,  while  the  complainant  is  enpged  In  the 
manufacture  and  sale  of  railroad  f ro^,  he  uses 
a  Y-shaped  plate  so  secured  to  your  defendant, 
as  before  stated,  and  in  said  manufac^ture  and 
sale  has  copied  from  defendant's  invention  in 
substantial  and  material  parts  secured  to  de- 
fendant by  his  lettera  patent  aforesaid  and  in 
infringement  of  the  same;  and  this  defendant, 
in  this  connection,  would  state  that  prior  to 
the  filing  of  complainant's  bill  he,  the  defend- 
ant, filed  a  bill  in  this  honorable  court  against 
said  complainant  for  infringement  of  his  said 
lettera  patent  No.  178.804  and  said  wrongful 
acts,  and  praying  relief  on  account  of  said 
wrongful  acts  by  the  complainant,  which  said 
bill  is  now  penaing  against  him  in  this  court. 
Some  days  alter  thS  defendant  filed  his  bill  as 
aforesaid,  the  said  complainant  filed  his  bill, 
seeking  thereby,  as  defendant  is  advised  and 
states,  on  information  and  belief,  to  harass  and 
annoy  defendant  in  his  said  suit  and  to  delay 
accounting  to  defendant  for  said  wrongful  acts 
of  him.  the  said  complainant." 

On  final  hearing  a  decree  was  rendered  dis- 
missing tbo  bUl  for  want  of  equity,  to  nverse 
which  the  present  appeal  has  been  taken. 

Me99r$,  E.  £•  Wood,  Bdwvrd  Boyd  and 
Olarence  A.  Seward,  for  appellant: 

Whero  an  inventor  has  manifested  his  inten- 
tion to  obtain  a  patent  by  duly  filing  an  appli- 
cation, any  subsequent  application  filed  by  him 
for  the  same  invention  will  be  deemed  a  renewal 
thereof. 

Oidfrey  v.  Eames,  68  U.  8.  1  Wall.  817 
(17:  m);  BeU  v.  Danieli.  1  Bond,  212;  8inff&r 
V.  Braunsdoff,  7  Blatchi.  521;  Jana  v.  SmDoU, 
8  O.  G.  680;  Johnsen  v.  Farnnan,  5  Fish.  Pat 
Cas.  471;  CilgaU  v.  WetUm  Union  Td.  Co,  15 
Blatchf.  865;  Goodyear  Denial  Vulcanite  Oo.  v. 
Wittii,  7  O.  G.  48;  Benry  v.  FranMitoum  Soap- 
MtoneStove  (Jo.  9  O.  G.  408;  U.  S.BifU  dk  Cart- 
ridge  Co,  v.  Whitney  Amu  Oo.  11  O.  G.'  878; 
Thomas  v.  Waierhouee,  Com.  Dea  1885, 2;  Weir 
V.  Harden,  20  O.  G.  88. 

The  burden  of  proof  is  upon  defendant  and 
every  reasonable  doubt  is  to  be  resolved  against 
him. 

Coffln  V.  Ogden,  85  U.  8.  18  WaU.  124  (21: 
828). 

A  liberal  construction  of  claims  should  be 
given  to  make  them  commensurate  with  the  in- 
vention. 

Lake  Share  db  M.  8.B.  Co.y.NcU.  Ca/rBrake 
Oo.  110  U.  S.  286  (28: 181);  TPtfiofM v.  Denmead, 
56  U.  S.  15  How.  341  a4:721):  Clough  v. 
Barker,  106  U.  S.  166  (27: 184);  Webster  Loom 
Oo.  Y.  Biggins,  105  U.  8.  580  (26: 1177);  Bates 
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T.  Cm,  08  U.  S.  81  (26: 68);  J9|ffuima]i  t.  BooU, 

07  U.  8.  224  (24:976);  liiUer  d R  MJg.  Oo'f. 
DuBrul,  2  Bann.  A  A.  618;  BUmdif  t.  QHJtth, 

8  Fish.  Pat  Caa.  619. 

Uae  by  the  public  and  by  the  defendants  is 
eridence  that  ue  patented  result  was  the  pro- 
duct of  Invention. 

WoBhbum  S  M,  Mfg.  Co.  t.  Hauh,  10  Biss. 
66;  Smith  t.  QUndaU  BUuUe  Fabria  Oo.  1 
Holmes,  840;  Lindsay  ▼.  Btein,  10  Fed.  Rep. 
916. 

A  foriiari  is  this  true  where  there  were  ac- 
knowledged defects  in  pre-existing  devices, 
which  are  remedied  by  the  patent. 

Amus  V.  Alden,  27  Fed.  Rep.  684;  Butler  t. 
Steekel,  Id.  219:  NOet  Tod-  Work$  v.  BetU  Mar 
chine  Oo,  Id.  801;  Ward  v.  Orant  Detour  Plow 
Co.  14  Fed.  Rep.  696;  Detroit  Lubricator  Mfg. 
Co.  V.  BenehMTd,  9  Fed.  Rep.  298. 

All  the  piesuroptions  of  law  are  in  favor  of 
the  novelty,  utility  and  patentability  of  a  pa- 
tented invention. 

Orier  v.  Ooetinger,  7  O.  G.  668;  Smiih  v. 
Woodruff,  6  Fish.  Pat.  Cas.  476;  Weitlake  v. 
Cartter,  4  O.  G.  689;  Re  Gould,  6  O.  G.  121; 
Watson  V.  Cunningham,  4  Fish.  Pat  Cas.  628; 
Euddart  v.  Qrimshaw,  Web.  Pat  Cas.  86; 
Murray  Y.Ciayion,  Bug.  L.  R  7  Ch.  App.  677. 

Any  new  comtKination,  if  it  produces  new 
and  useful  results,  is  patentable. 

ffaOes  V.  Van  Warmer,  87  U.  8.  20  Wall.  868 
(22: 248);  BoberU  v.  Dickeu,  1  O.  Q.  4;  MeCuUg 
V.  Cunninghami,  8  Pittsb.  Legal  Jour.  866; 
i8mi^v./his0r,  Id.897.  To  the  same  effect  are 
Child  V.  BceiUm  db  K  Iron  Works,  6  O.  G.  61; 
Mar^  V.  Dodge  S  8.  Mfg.  Oo.  6  O.  G.  899; 
Foxwdt  V.  Boetodt,  12  Weekly  Rep.  726;  Adams 
T.  Kdwards,  1  Fish.  Pat  Cas.  4. 

Drawinss  are  Judicially  accorded  a  control- 
tbr  significance  on  the  question  of  date. 

Meetes  v.  S^fstone  Oo.  lO.  G.  468;  Drapery. 
FUomska  MiUs  Corp.  18  O.  G.  276;  St^henson 
T.  J^,l  MacA.  Pat.  Cas.  292. 

Authorities  tostain  the  right  of  an  inventor 
as  of  the  date  of  his  original  application. 

Smith  V.  Prior,  2  Qttwy.  461;  Graham  v. 
McCormiek,  10  Biss.  89;  Howes  t.  McNeal,  16 
Blatchl  128;  Pritan  t.  Waters.  7  O.  G.  426; 
Adams  t.  Bdwards.  1  Fish.  Pat  Cas.  1; 
SaylesT.  OkiatM  iilT.  W.ROo.2  Fish.  FsL 
Cas.  688;  BsMding,  8  O.  G.  141;  Fire  A- 
tinguisher  Case,  21  Fed.  R^.  48;  Matthews  t. 
Wade,  1  MacA«  Pat  Cas.  169;  GoldS.  TeL  Co. 
V.  Commercial  7W.  Cb.  28  Fed.  Rep.  848. 

Mr.  C  K.  Oflleldt  for  appellees: 

The  law  does  not  pmult  such  enlargement 
of  an  original  spedflcation  as  would  interfere 
with  other  inventora  who  have  entered  the  field 
in  the  mean  time. 

Chicago  db  N.  W.  R  Co.  t.  Sayles,  97  U.  a 
654  (24: 1068). 

The  patentee  has  attempted  to  reclaim  what 
orij^inaily  he  had,  by  plain  intmtion,  dis- 
damied.    This  cannot  be  done  by  reissue. 

Leggett  v.  Atery,  101  U.  a  267  (25:866); 
Atwaterl^.Co.f.BescherMfg.Co.^YtA.BK^ 
608. 

81ight  mechanical  changes  were  only  required 
to  be  made  in  the  above  patented  structures  to 
ftaWiah  entire  identity  between  such  structures 
and  the  Weir  device. 

HotehMss  ▼.  Gfeenwood,  82  U.  8. 11  How. 
248  a8:  688);  SUw^pson  t  Wooekman,  77  U.  a 


10  WaD.  117  (19: 866):  Eieks  v.  Kdsey,  85  U.  S. 
18  Wall.  670  (31: 862);  Smith  v.  m'ehoU.  88  U. 
8.  21  Wall  112  (22: 666):  Brown  v.  Piper,  91 
U.  a  87  (23: 200);  Beckendoffer  v.  Faber,  92  U. 
a  847  (28: 719);  Terhune  v.  PhOUps,  99  U.  S. 
692  (26: 298);  Atlantic  Works  v.  Brady,  107  U. 
a  192  (27: 488);  PAO^ips  v.  Detroit,  111  U.  8. 
604  (28: 632);  Clark  Pomace  Holder  Co.  v.  Fer- 
guson,  119  U.  8.  837  (80:406). 

The  renewed  application  on  February,  W^, 
was  for  a  substantially  different  inventioo. 

Globe Ifail Co.  Y.Superior  I^ail  Cb.  27Fed. 
Rep.  464. 

Reissue  in  suit  is  invalid.  Expansion  of  the 
claim  cannot  be  allowed  or  sustamed. 

Campbdl  v.  James,  21  O.  G.  337. 

This  reissue  must  fail  by  reason  of  adverse 
rights  havinff  accrued. 

Combined  Patents  Can  Co.  v.  Lloyd,  11  Fed. 
Rep.  162;  Jones  v.  Barker,  11  Fed.  Rep.  599. 

In  the  case  of  Irish  v.  Kna^,  18  O.  G.  736. 
the  court  stated  that  where  an  mlerested  witoesB 
uses  the  expression  "  tc  the  best  of  his  knowl- 
edge "  and  **  as  near  as  he  can  recoUect,"  these 
expressions  show  that  he  had  no  certain  reool' 
lecmon  about  it 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

The  question  of  infringement  depends  upon 
the  proper  construction  of  the  second  claim. 
The  proof  shows  that  the  defendants  did  not 
infrhige  either  the  first  or  the  third.    They  did 
not  form  and  connect  the  two  rails,  making  up 
the  angular  point  as  a  part  of  the  frog,  so  that 
one  oithe  rails  woula  extend  unbroken  and 
uncut  directly  acroas  the  path  of  the  other, 
and  in  itself  makea  solid  eiul  to  the  point  with 
a  full  width  flange  overlapped  by  the  flange  of 
the  other  rail,thus  affordi^g  a  double  thickness 
and  avdding  the  cutting  away  of  the  flangei^     r^ 
as  was  customary.   If  there  isan  infringement     ^ 
it  consists  in  the  use  of  the  channel  irona  of  a 
U  8hi4>e,  uniting  the  two  centre  ruls,  forming 
the  V-shaped  point  of  the  frog,  to  each  other, 
and  the  two  thus  united  to  the  two  diveijpng 
rails  on  each  side  by  means  of  bolts  or  nvets 
passing  through  the  webs  of  the  rails  and  the 
sides  of  the  channel  bars.    The  queatioii  waa 
disposed  of  by  thedrcuit  court  in  fiivor  of  the 
defendants,  as  follows: 

"The  question  of  fact  as  to  infringement  d^ 
pendsupon  whether  the  two  centre  rails  33* 
Joined  tosether  to  form  the  V-stiaped  point* 
mentioned  in  the  second   claim,    necesaaxUy 
mean  the  two  centre  rails  which  are  descnlwd 
in  the  specification,  or  does  it  mean  an  j  centre 
rails  iomed  together  in  any  manner  to  form 
a  V-^aped  pomtT    The  answer  to  thte  Ques- 
tion seems  to  me  to  be  found  in  the  ccMnplaiD- 
ant's  own  specification.    He  says:     'My  inven- 
tion consists,  first,  in  such  a  formatioD-  and 
connection  of  the  two  rails  which  make  up  the 
angular  point  as  that  one  of  the  rails  extends 
unbroken  and  uncut  directly  acro»  the  poith  of 
the  other,  and  in  itself  makes  a  solid  cdo  to  the 
point  with  a  full  width  flange,  whidi  is  over- 
lapped by  the  flange  of  the  ^er  rail,  smd  thus 
a  flange  of  double  thickness  is  afforded  at  a 
point  where  strength  is  particularly  neQded,and 
the  cuttingaway  of  the  flanges  (as  is  the  usual 
custom)  is  avoided  entirely.' 

"In  his  description  of  the  drawings  be  sajt: 
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"  'A  k'  are  the  outer  or  wine  rails  of  the 
frof ,  and  B  B'  are  the  two  rails  wmch  compose 
the  actite  anele  or  poiot.' 

"Aod  in  his  description  of  the  mode  of  con- 
Mractiog  bis  device  he  says: 

**  'Id  place  of  cutting  away  both  the  flanges 
of  the  nils  B  B,  so  as  to  make  a  joint  between 
tbe  two  rails  midway  between  the  lines  of  the 
losleof  the  frog,  as  is  common  now,  and,  I  may 
«j,  Qsnally  practiced,  I  continue  the  flange  of 
tberuU  B.  of  full  width,  intact  clear  along  the 
JuociioD  of  the  two  rails  to  the  point  where  it 
ttiikei  the  flange  of  the  outer  rail,  as  shown 
is  ¥\f.  8,  which  is  almost  inmiediately  un- 
der the  point  X'  of  Uie  firog,  and  I  swage  up 
tbe  flan^  b*  of  rail  B^  on  one  side,  as  shown 
h^  is  FW  5  and  8,  so  that  it  lies  over  ttie  flange  of 
*^^  nil  B,  this  flange  of  rail  B"*  being  cut  away 
lasulariy  on  the  edge  to  properly  meet  the  line 
cftbeweb^oftheraUB/ 

"It  will  thus  be  seen  that  minute  directions 
m  given  as  to  the  construction  of  the  two  cen- 
tre nils  B  and  B'  to  form  a  V-shaped  point; 
ad  I  am  of  opinion  that  the  two  centre  rails  B 
ad  B',  described  in  the  second  claim,  are  the 
nfls  constructed  and  joined  according  to  the 
deKription  given  in  the  patent.      The  Ian- 

rice  of  the  claim  is,  'the  two  centre  rails 
B'  joined  to  form  the  V-shaped  point', 
Bot  any  two  centre  rails  joinea  to  form 
aV-ifasped  point.  The  V-shaped  point  made 
bv  extending  one  rail  unbroken  and  uncut 
directly  across  the  path  of  the  other,  and  there- 
by making  a  solid  end  to  the  point,  and 
vikli  the  flange  Gt  the  rail  B^  swaged  up  so 
•■  to  Be  upon  or  overlap  the  flange  of  the  rail 
B,  aeems  to  me  to  be  an  essential  element  of 
vhac  complainant  supposed  he  had  invented; 
sad,  therefore,  the  two  centre  rails  B  B^  men- 
tkxMBd  in  the  second  claim  refer  to  and  mean 
lim  two  centre  rails  which  he  has  particularly 
deKrfbed  in  his  specification.  The  proof  in 
tht  case  wholly  fails  to  show  that  the  def end- 
sat  forms  the  V-shaped  point  in  his  frog  in  the 
■kasner  that  complainant  forms  his  point." 

The  coDstruction  of  the  second  claim  con- 
tended for  by  the  appellant  is  that  it  embodies 
ttpantely  and  distinctly  that  part  of  the  inven- 
tfoo  whSe^  In  the  general  aescription  in  the 
prefiminarr  part  of  tne  specifications,  is  stated 
•o  tie  *'aD  improved  manner  of  connecting  the 
two  rmUs  of  the  point  together  and  to  channel- 
Iroo  piaoes,  to  which  the  outer  rails  are  con- 
Mcted^"  without  reference  to  the  manne^  in 
vfaich  tb«  two  rails  of  the  point  ore  formed,  so 
•s  to  oooatitute  the  first  part  of  the  invention. 
If  tUa  eoostruction  be  admitted,  the  second 
ckisi  would  cover  evenr  case  of  two  centre 
nils  Joined  to  form  the  V-shaped  point,  which 
«cre  nolted  to  outside  diverging  or  wing  rails 
hf  means  of  channel  irons  of  a  U  shape,  bolted 
sr  rirded,  as  therein  described,  without  refer- 
caecto  the  manner  in  which  the  two' centre 
fafls  were  combined  to  moke  the  angular  point 
or  i<  shape.     In  our  opinion,  the  construction 
fisoed  ttpoQ  this  claim  by  the  circuit  court  is 
rtfte,  and  is  required  by  the  language  of  the 
•pscttcations  and  claim.    The  dSim  does  not 
sttks  face  profess  to  covers  mere  mode  of 
ffaao<^iiT»g  by   means   of    U-shaped  channel 
tf<9nL  tbe  niiefmediate  with  the  external  raUs. 
b  tote  form  a  claim  for  a  combination  of  parts. 

constitute  a  frog  of  peculiar 
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construction.  Tbe  elements  of  that  combina- 
tion, as  stated  in  tbe  claim,  are,  first,  the  two 
centre  rails  B  B'  joined  to  form  the  V-shaped 
point;  second,  the  outside  diverffinff  or  wing 
rails;  third,  the  channel  irons  of  a  U  shape  unit- 
ing the  centre  rails  together,  and  also  to  the 
outside  or  wing  rails,  so  that  the  whole  shall 
constitute  a  frog  with  the  characteristics  im- 
parted by  the  features  of  this  combina^on. 
This  coincides  with  the  statement  contained  in 
the  brief  of  counsel  for  the  appellant,  who 
say,  speakinff  of  the  invention  as  described  in 
the  second  claim: 

"The  elements  constituting  the  invention  In 
controversy  are:  First,  two  outside  diverging 
wing  and  main  rails;  two  inside  V-shaped  point 
lails,  the  four  rails  being  united  and  Joined  to 
gether  bv  two  channel  irons  bolted  to  these 
rails  bv  tnree  lines  of  rivets  or  bolts,  to  wit:  one 
line  of  bolts,  bolting  one  channel  iron  to  one 
wing  rail;  another  line  of  bolts,  bolting  another 
channel  iron  to  the  outer  outside  wing  rail;  and 
the  third  line  of  bolts  passing  through  the  two 
inside  wings  of  the  two  channel  plates,  and 
through  the  webs  of  the  point  rails,  thereby 
making  one  structure  or  machine.  In  this  con- 
struction the  cutaway  rail  forming  the  point  is 
reinforced  on  each  side  by  the  vertical  wings 
of  the  channel  irons.  The  claim  is  for  this  f  roff 
or  machine  so  constructed,  a  frog  compoeea 
substantially  of  the  elements  above  nam^." 

The  claim  refers  specifically  to  the  **two 
centre  rails  B  B'  joined  to  form  the  V-ahaped 
point."  This  points  explicitly  to  the  drawinss, 
on  which  the  two  centre  rails  are  designated  by 
the  letters,  and  also  to  the  mode  in  which  they 
are  shown  by  the  drawings  and  the  description 
in  the  specification  to  be  joined,  and  excludes 
the  idea  of  constructing  a  frog,  such  as  is  in- 
tended to  be  covered  by  the  second  claim,  of 
any  other  centre  rails  than  those  thus  pointed 
out  and  described.  Tht  patentee  by  tms  mode 
of  description  and  of  claim  has  made  the  centre 
rails,  formtrd  and  connected  in  the  manner  de- 
scribed to  make  up  the  V-shaped  point,  an  essen- 
tial put  of  tbe  invention  intended  to  be  secured 
by  the  second  claim. 

An  argument  against  this  construction,  made 
by  the  counsel  for  the  appellant,  is  based  upon 
the  language  of  the  thira  claim.  That  claim  is 
for  the  channel  pieces  D  extending  and  bolted 
or  riveted  together  beyond  the  point  of  tbe  frog 
and  connecting  rivets  C,  which  extend  entirely 
through  the  two  point  rails  and  the  channel 
pieces,  *'in  combination  with  the  point  rails  B 
B\  fitted  to  each  other  as  described."  It  is  ad- 
mitted that  the  language  of  that  claim  limits  It 
to  the  point  rails  formed  and  connected  together 
so  as  to  make  the  V-shaped  poiot,  according  to 
the  specific  manner  described  in  the  specifica- 
tion and  shown  in  the  drawings,  ana  that  it 
does  not  cover  centre  rails  of  any  other  descrip- 
tion. This  limitation  is  based  upon  the  words 
"  fitted  to  each  other  as  described."  It  is  argued 
that  as  this  phrase  is  omitted  from  the  second 
claim,  the  contrary  inference  must  prevail,  so 
that  that  claim  may  be  permitted  to  extend  so  as 
to  embrace  all  centre  rails  joined  to  form  the 
V-shaped  point,  however  they  may  be  fitted  to 
each  other.  But  this  variation  of  language 
does  not  seem  to  us  so  significant.  Tbe  second 
claim,  by  the  use  of  the  phrase  at  Its  doss, 
"substantially  as  shown,"  limits  its  appUoitloa 
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quite  u  effecnuIlT  to  tbe  particular  Und  of 
oeuira  raUa  deacriDed  In  the  spedflcatioD  and 
oorered  bj  tbe  first  cleim;  aod  the  reference 
therelD  to  "the  two  centra  rotb  B  B'  Joined  to 
form  the  V-»biped  pohit,"  can  only  mean  auch 
point  rails  aaareahown  Id  the  diamDeBmatkad 
BB'.  and  Joined  lo  form  the  V-ah^)ed  point  re- 
ferred to  in  the  drawings  and  deacrlbed  In  tbe 
■pedflcaUon  "nibatantiall;  aa  ahovn." 

If  thlaoonstruction  of  tbe  aecood  claim  needed 
corroboraUon,  that  wonld  be  found  tn  the  etaie 
of  the  art  at  the  time  of  the  aUegedloTention, 
aaahownbTtbepKKdiii  thepresentcase.  Tbe 
froKB  exhibited  in  erldenceaalntiingementsof 
the  complainant'a  patent  were  maaufactured 
[108}  by  tlie  defendanis,  aa  tbey  claimed,  undn  pa- 
tent No.  148,SM,  dated  March  8, 1874,  laiued  io 
George  Thomas  and  WillUm  Miller,  under 
whom  tbey  claim,  and  alio  under  patent  No. 
178,804,  dated  Februarr  23,  18T6,  issued  to 
Morden,  one  of  tbe  deiendaata,  aa  Inventor. 
Uorden 'a  patent  of  Februai7  22,  I87S,  ahowed 
a  connection  of  the  wing  nuls  for  use  a*  froga 
bymeaneof  aU-lronor  "troupih  plate,"  the  up- 
turned ridea  of  which  "are  made  to  conform 
to  the  curve  of  the  ride  nils,  aa  well  aa  to  the 
form  of  the  neck  and  baae  of  the  rails,  and  are 
Qrmly  spcnred  to  the  neck  of  the  nils  by  bolls 
or  rivets."  Instead  of  holding  the  V-abaped 
point  in  place  by  tbe  uae  of  cbannel  irons,  he 
provided  a  V-ahaped  leceas  in  the  channd  ~~ 
irongh  plate.  Into  which  the  point  of  the  fr.^ 
waslnsertcd  and  held;  but  In  applying  his  de- 
vice to  railroad  croaslnn  Instead  of  awltcbes, 
be  uaed  channel  or  U-shaped  irons  to  connect 


by  means  of  a  frog  to  shift  the  engine  and  train 
tFom  one  line  of  tracka  to  another;  but  the  use 
of  cbannel  irons  is  analogous  in  the  two  caaei, 
and  It  would  require  no  more  than  ordinary 
mechanical  skill  to  transfer  the  cbannel  Irons 
Baed  upon  a  croealng  to  firmly  hold  tbe  parts  In 

Clace,  (o  a  almilar  uae  in  a  frog  to  unite  flnnlv 
1  thelrrespective  positions  tbeoentre  rail*  with 
the  exterior  ntDa. 

IndependenUy,  however,  of  this  uae  of  chan- 
nel Irons  on  croesings,  we  think  that  the  patent 
to  Morden  of  February  23,  187S,  for  an  im- 
provement in  railroad  f>og^  considered  in  It- 
self, leavea  no  room  for  Invention  In  the  appli- 
cation of  cbannel  irons  In  uniting  tbe  V-sbaped 
point  rails  whh  the  eKcrior  rails.  In  that  pa- 
tent the  Invention  consisted  In  forming  a  metal- 


PEUBINA    CONSOLIDATED    SILVER 
HUnNO  AND  MILLINO  COMFANT. 

i^.  i»  Err., 


See  S.a  Beporter^  eo.  is-ua) 

F»niu]/lvania  Beoenve  Act,  not  vnamttUutioi^ 
ai— foreign  corwration,  lie«Mt  Uu  on — 4tatt 
pmoar  b>  mMvdt — eantrei  iff  mmmtrt*  ■ 
amowa  ofUKt—WTftrotiant,  uAn  luA  eitueiu. 

L  SeoUon  U  of  tbe  PennarlTaiilaltoTcaueActof 

June  T.  isn,  Is  not  in  conflict  with  the  olauseot  the 

"jdanl  Constitution  veadns  in  OoocnaB  the  powM 

.  tegulate  oommeroa;  DOT  with  the  clause  declarlnf 

iitu>eolttwnaott«(ih  Bute  ve  egUtloi)  to  the 

1  immuDlUea  of  clttoem  In  tbe  several 

with   the  dauae  Id  tfae  Fourteeolb 

deolartaif  that  no  State  shall  deny  to 

anriienoD  within  Its  Jiiiladlcdon  tbe  equal  prMeo- 
Hon  of  the  lawa. 

t.  The  Btales  oar  require  snob  oondlttom  sa 
they  mv  obocae.  for  tfae  admission  wtthlo  thdr 
llmltBor  a  oorporatloo  of  another  Mate,  wtUmut 
-  with  saU   Founeeuth  Amend- 


V-sbaped  ends  of  tbe  point  roll*  to  be  secured 
bv  meana  of  a  V-sfaaped  recess  in  the  bed  of  the 
plate  at  the  wide  end  of  tbe  trough.     There 


[ethe  imuit  of  tbeprlrl- 

lese  to  the  corporation,  the  plalQtllt  lulerror.  of 
havlDBaa  olDoe  wtthlaltstlmlts,  oondltioiial  upon 


prlTileffeaai 


P  ERROR  totheSnpremeConrtottbeSutff 
of  Pennsylvania,  to  review  a  Judgment 
of  that  court  affirming  a  Judgment  of  ttas 
Common  Pleas  of  Danpbln  County  afflnnlng 
the  validity  of  an  asscMment  of  a  lax  agaioat  ' 
a  foreign  corporation.    Afflrmtd, 


Silver  Ulnlng  and  Iffillinc  Company  was  to- 
oorporated  under  the  laws  of  Oolondo,  with  sn 
autooiized  capital  of  one  million  doUarv.  for 


the  pifrpoae  of  cariTlng  on  a  general  miainc 
and  milling  budness  io  that  Btale.  Ita  princi- 
pal office  is  Iq  Alpine,  Colorado,  and  fdnc«-  July 
1, 1B81,  It  has  bad,  and  still  has,  an  offlce  in  the 
aty  of  Fbiladelphia,  "  for  tbe  use  of  its  ofTt- 
cen,  stockholders,  agents,  and  employes.*'  On 
tbe  8lBt  of  October,  1881,  the  audltor-nnerml 
and  treasurer  of  Pennsylvania  assess^  a  tax 
against  the  Corporation  for  "office  lioeaae" 
from  July  1, 1881,  to  July  1, 1883,  at  ibo  tato 
1S&  U.  & 
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d  AM  fourth  of  a  mill  on  each  dollar  of  its 
cipital  stock,  which  amounted  to  $250,  and 
•dded  to  it  a  penalty  of  $125  for  failure  to  take 
oot  a  license.  This  tax  was  assessed  and  pen- 
ihy  iinposed  under  section  sixteen  of  the  Act 
of  the  Legi^ture  of  the  Commonwealth,  ap- 
piofed  June  7, 1879,  entitled  "  An  Act  to  Pro- 
fide  Rerenue  by  Taxation."  The  section  pro- 
vides ss  follows: 

'*That  from  and  after  the  first  day  of  July, 
L  D.  1879,  no  foreign  corporation,  except  for- 
dgB  insurance  companies,  which  does  not  in- 
vest sod  use  its  capital  in  this  Commonwealth, 
^1  have  sn  otBce  or  offices  in  this  Common- 
wsshh,  for  the  use  of  its  officers,  stockholders, 
Meots  or  employ^,  unless  it  shall  first  have  ob- 
tttosd  from  the  auditor-ffeneral  an  annual  li- 
ceose  so  to  do;  and  for  said  license  every  such 
corporstion  shall  pay  into  the  state  treasury, 
for  the  useof  the  Commonwealth,  annually,  one 
foorth  of  a  mill  on  each  dollar  of  capital  stock 
which  said  company  is  authorized  to  have,  and 
the  snditor-general  shall  not  issue  a  license  to 
uy  corporation  untfl  said  license  fee  shall  have 
been  paid.    The    auditor-general   and   state 
tressorer  are  hereby  authorized  to  settle  and 
have  collected  an  account  against  any  company 
▼Mating  the  provisions  of  this  section  for  the 
sBoont  of  such  license  fee.  together  with  a  pen- 
sky  of  fifty  per  centum  for  faOure  to  pay  the 
■ane;  Prokded,  That  no  license  shall  be  nec- 
flsvy  for  any  corporation  paying  a  tax  under 
unr  previous  section  of  this  Act,  or  whose  cap- 
ital stock,  or  a  majority  thereof,  is  owned  or 
coQtroUed  by  a  corporation  of  this  State  which 
tos  p^  a  tax  under  any  previous  section  of 

It  is  conceded  that  the  Corporation  is  not 
viihin  the  exception  of  thepn^eis^  of  the  Act, 
•>  k  pays  no  tax  under  any  previous  section. 

Fmn  this  assessment,  or  settlement  of  the 
■ceonnt  against  the  Corporation,  as  it  is  termed 
ta  the  record,  the  Corporation  appealed  to  the 
Govt  of  Common  Pleas  of  Dauphin  County, 
on  the  ground,  among  others,  that  the  said  16th 
Kcdoo  cd  the  Revenue  Act  is  in  conflict  with 
the  daase  of  the  Constitution  of  the  United 
teles  declaring  that  *' Congress  shall  have 
power  to  r^H'late  commerce  with  foreign  Ka- 
tioQS  and  among  the  several  States"  {art  1,  % 
8.  dmse  8),  and  also  with  the  clause  declaring 
Aat "  the  citizens  of  each  State  shall  be  en- 
titled to  aD  privileges  and  immunities  of  citi- 
mm  In  the  several  States  "  (art.  4,  g  2,  clause 
1 )  la  that  court  the  Commonwealth  filed  a 
'ieelantion  in  debt  against  the  Corporation  for 
(he  aaoont  claimed.  It  does  not  appear  from 
the  veoofd  that  any  answer  or  plea  was  filed  to 
tftii  declaration,  but  it  is  sssumed  that  issue 
was  loined.  as  counsel  of  the  parties  agreed 
^st  A  tilal  by  Jury  should  be  wsjved,  and  that 
the  cam  should  be  submitted  to  the  decision  of 
ths  eooit,  subject  to  a  writ  of  error  as  in  other 
easea,  at  Ibe  option  of  either  party. 
TW  eoort  <a  common  pleas  afifrmed  the  va- 
of  the  assessment,  and  the  Corporation 

on  writ  of  error  to  the  Supreme 
of  the  Commonwealth,  which  affirmed 

of  the  common  pleas.    To  review 
the  case  Is  brought  here. 

W.  M.  M«w1Ib,  for  plahitifT 
ILft. 


The  tax  is  void,  as  being  an  attempt  bj 
Pennsylvania  to  tax  a  franchise  not  granted  l^ 
her,  property  not  within  her  Jurisdiction,  and 
business  not  carried  on  in  her  Jurisdiction. 

8taU  Tax  M  Foreign-held  Bonds,  82  U.  8.  IC^ 
Wall.  819  (21:18^;  Com,  v.  Qhueeiter  FBtrjt 
a>.  98  Pa.  lOS;  dm.  v.  Standard  Oil  Co,  101 
Pa.  147;  License  Cam,  46  U.  S.  5  How.  504 
(12:256);  LafayetU  Tn$.  Co.  v.  F^rench,  59  U.  S. 
18  How.  407  (15:452);  Paul  v.  Virginia,  75  U. 
8.  8  WaU.  180  (19:860);  St.  Clair  v.  Cox,  106- 
U.  8. 850  C^:222):5  Morrison's  Trans.  Supreme 
Ct  of  U.  S.  422;  McCabe  v.  Illinois  Cent.  H  Co. 
18  Fed.  Rep.  880:  Memphis  d  L.R  B.  Cd.Y. 
Nolan,  14  Fed.  Rep.  582. 

The  tax  is  void  under  the  Federal  Constitu- 
tion,  because  it  is  an  attempt  to  tax  and  regu- 
late interstate  commerce. 

Council  Bluffs  v.  Kansas  City,  St.  J.  d  C.  B. 
R.  Co.  45  Iowa,  888;  Gibbons  v.  Ogden,  22  U.  8. 
9  Wheat.  1  (6:S^;  PeopleY.  Brooks,  4  Den.  469;, 
Smith  V.  TwTMT,  48  U.  S.  7  How.  887  (12:725); 
U.  S.  V.  HoaidayJ^  U.  S.  8  Wall  417  (18:185); 
Vfesiem  U.  Tel.  Co.  v.  Atlantic  dP.S.  Tel.  Co. 
5  Nev.  102;  Paul  v.  Virginia,  supra;  (kibom/t 
V.  MobiU,  88  U.  S.  16  WaU.  481  (21:472);  Wei- 
ton  V.  Misauurt,  91  U.  S.  278  (28:848). 

Corporations  are  persons  within  tne  meaning- 
of  the  Fourteenth  Amendment. 

Bank  (tfU.S.Y.  Deteaux,  9  U.  8. 5  Cianch, 
61  (8:88);  Society  qf  Oospd  v.  New  Eaten,  21 U. 
8. 8  Wheat  464  (5:662);  U.  S.  v.  AmsdyJ^  U. 
8. 11  Wheat.  892  (6:502);  MarshaU  v.  BaU.  <§- 
0.  R.  Co.  57  U.  8. 16  How.  814  (14:958);  liunn. 
V.  lUinaisM  U.  8. 118  (24:77);  Sinking  Fund 
Cases,  99  U.  8.  718  C35.501);  Baldufin  v.  Minis- 
terial JPStnd,  87  Me.  869;  Ot^  Co.  v.  Ware,  8  Gray, 
509;  People  v.  Utiea  Ins.  Co.  15  Johns.  8fi6; 
Planters  d  M.  Bank  v.  iiiuifviM,  8  Port  404; 
State  V.  Nashville  Unitersity^A  Humph.  166; 
San  Mateo  Co.  v.  Southern  P.  R  Co.  18  Fed. 
Rep.  145;  Northwestern  Feriilieing  Co.  v.  J^^ 
Park,  8  Biss.  480. 

The  tax  in  question  is  a  "  denial  of  the  equal 
protection  of  the  laws." 

Washington  Avenue,  69  Pa.  862;  WoodbridM^ 
V.  DetroU,  8  Mich.  801;  Lexington  t.  McQ^ 
Ian.  9  Dana,  518;  Exchange  Bank  v.  Hines,  a 
Ohio  St  17;  People  V.  Coleman,  4  Cal.  46;  Pso- 
pie  V.  Tweifth  Bist.  Judae,  17  Cal.  547;  Geebriek 
V.  State,  5  Iowa,  491;  McAunich  v.  Mississippi 
dM.R,  Cb.  20 Iowa,  888;  Pearsony.  PorUai^ 
69  Me.  278: 

Messrs.  John  F.  Sanderson,  Deputy  Atty-Gen^ 
and  W.  S.  Kirkpittriek»  Atty-Gen,,  for  do* 
fendant  in  error: 

Ko  question  under  the  Fourteenth  Amend* 
ment  to  the  Constitution  of  the  United  States  i» 
properly  presented. 

lielaware.L.  d  W.  B.  Co.  t.  Commomeealth^ 
66  Pa.  64;  Phila.  Fire  Asso.  v.  N.  7. 119  U.  8. 
110  (80:846);  Bank  of  Agusta  v.  Barle,  88  U. 
8. 18  Pet  519  (10:274);  Lafayette  Ins.  Co.  v, 
French,  59  U.  8. 18  How.  404  (15:451);  Liver^ 
pool  Ins.  Co.  V.  Mass.  77  U.  8. 10  Wall.  566  (19r 
1029);  Dovle  v.  Continental  Ins.  Co.  94  U.  8. 
585  (24:14jB);  Cooper  Mfg,  Co.  v.  Ferguson,  \\% 
U.  8.  727  (28:1187):  Sta^  v.  AVban/y.  121  U. 
S.  550  (80:1008). 

Mr.  JueUee  Fi«ld»  after  stating  the  case,  de» 
livered  the  opinion  of  the  court: 
The  only  questions  passed  upon  by  the  8ih 
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low,  (o  recoTer  of  the  late  Collector  of  the 
Port  of  New  York  certain  soma  of  money 
alleged  to  hare  been  illegally  exacted  as  du- 
tiee  on  goods  imported  by  them.  It  was  tried 
in  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  where  the 
plaintiffs  recovered  a  verdict;  and  to  review 
the  judgment  entered  thereon  the  executors  of 
the  Collector,  since  deceased,  have  sued  out  this 
writ  of  error. 

The  complaint  describes  the  goods  import- 
ed in  general  terms  as  manufactures  of  hair. 
There  were  fourteen  importations  between  the 
24th  of  January  and  the  25th  of  June,  1874. 
Upon  the  goods,  which  were  s^led  "  goat  hair 
goods,"  the  collector  assessed  duties  under  pro- 
visions of  the  Act  of  March  2, 1867, 14  Stat,  at 
[72]  L.  661,  "  to  provide  increased  revenue  from  im- 
I>orted  wool,  and  for  other  purposes,"  relating 
to  women's  and  children's  dress  goods,  and  reiu 
or  imitation  Italian  cloths,  composed  wholly 
or  in  part  of  wool,  worsted,  the  hair  of  the 
alpaca,  goat,  or  other  like  animals,  at  six  cents 
a  square  yard  and  85  per  centum  ad  talorem 
upon  sucn  as  were  valued  at  not  more  than 
twenty  cents  a  square  yard,  and  at  eicht  cents 
a  square  yard  and  40  per  centum  ad  valorem 
upon  such  as  were  valued  at  more  than  twenty 
cents  a  square  yard. 

The  plaintiffs  contended  that  this  assessment 
of  duties  was  erroneous;  that  the  duties  should 
have  been  assessed  under  the  21st  section  of  the 
Act  of  July  14, 1870,  "  to  reduce  internal  taxes, 
and  for  other  purposes."  16  Stat,  at  L.  264,  as 
the  goods  were  within  its  terms  "  manufactures 
of  hair  not  otherwise  provided  for."  and  that  a 
reduction  thereon  should  be  nuide  of  10  per 
centum,  under  the  Act  of  June  6,  1872.  17 
Stat  at  L.  281.  That  section  provides  that 
"After  the  thir^-first  day  of  December,  eight- 
een hundred  ana  seventy,  in  lieu  of  the  duties 
now  imposed  by  law  on  the  articles  hereinafter 
enumerated  or  provided  for,  imported  from 
foreign  countries,  there  shall  be  levied,  collect- 
ed, aiid  paid  the  foUowing  duties  and  rates  of 
duties,  tnat  in  to  say:  *  *  *  On  hair  cloth  of 
the  de8crh>tion  known  as  hair  seating,  eighteen 
inches  wide  or  over,  fortv  cents  per  souare 
yard;  less  than  eighteen  inchei  wide,  ttiirty 
cents  per  square  yard.  On  hair  cloth  known 
as  crinoline  doth,  and  on  aU  oQi/tr  manttfacl- 
tifet  of  hair  not  otherwise  prnided  for,  thirty 
per  centum  ad  talorem." 

By  the  Joint  Resolution  of  January  80, 1871, 
ihiB  clause  was  amended  by  the  insertion  of  the 
word  "herein,"  between  the  words  "other- 
wise "  and  "  provided."    16  Stat,  at  L.  592. 

The  reduction  of  10  per  cent  under  the  Act 
of  June  6, 1872,  was  inade  upon  such  of  the  in- 
voices as  were  produced,  but  most  of  the  in- 
voices had  been  mislaid.  It  was  not,  there- 
fore, shown  that  such  reduction  had  been  made 
upon  all  of  them. 

On  the  trial  it  appeared  that  the  "  goat  hair 
[73]  goods"  are  fabrics  manufactured  of  cotton, 
and  the  hair  of  the  an^ra,  or  other  goat,  the 
warp  being  cotton  and  the  woof  beine  goafs 
hair;  that  their  chief  use  is  for  women's  dosses; 
that  they  are  known  in  the  trade  under  such 
specific  names  as  brilliantines,  lustrines,  alpacas, 
and  mohairs;  that  the  goafs  hair  of  which  they 
are  composed  in  part  constitutes  80  per  cent  of 
the  whole  value,  and  the  cotton  20  per  cent 
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It  also  appeared  that  crinoline  doth  is  made 
of  cotton  and  hair,  the  long  hair  being  from 
the  tan  or  mane  of  the  horse  and  woven  into  a 
cotton  warp,  the  width  being  governed  by  the 
length  of  the  hair,  and  that  it  a  used  for  ladieeT 
underwear;  that  hair  seating  is  a  similar  fabric 
to  crinoline  doth,  the  only  difference  being 
that  it  is  more  closely  woven,  and  is  used  main- 
ly for  upholstering  purposes. 

Evidence  was  offered  bv  the  defendant  tend- 
inff  to  show  that  the  goat  nair  goods  are  gener- 
alfy  known  in  the  trade  and  commerce  of  the 
country  under  the  name  of  women's  dress  goods; 
but  on  this  pohit  the  evidence  was  conflating, 
some  of  the  witnesses  stating  that  they  were 
known  by  their  specific  names  as  brilliantines 
and  alpacas,  and  some  that  they  were  at  the 
time  of  importation  known  as  women's  drest 
goods. 

It  was  stipulated,  for  the  purpose  of  the  trial, 
that  if  the  jury  should  render  a  verdict  for  the 
plaintiffs  it  should  be  subject  to  adjustment  as 
to  formal  requisites  and  amounts  at  the  cus- 
tom house,  under  the  direction  of  the  court 
And  to  raise  the  questions  involved  it  was  also 
stipulated,  as  to  one  of  the  importations,  that 
the  plaintiffs  had  paid  the  duties  assessed  and 
in  due  time  filed  their  written  protest,  appealed 
to  the  Secretary  of  the  Treasury,  and  brought 
this  action. 

When  the  evidence  was  closed,  the  court  was 
requested  to  direct  a  verdict  for  the  defendant, 
on  the  ground  that  such  goat  hair  goods  were: 

1.  Women's  dress  ffoods,  composed  whoUy  or 
in  part  of  the  haircl  the  alpaca,  goeX,  or  other 
like  animal; 

2.  That  they  were  not  manufactures  of  hair, 
but  were  manufactures  of  mixed  materials,  ana 
by  the  similitude  clause  were  liable  to  duty  aa 
manufactures  of  cotton,  the  latter  bdng  as- 
sessed at  a  higher  rate  of  duty  than  that  pre* 
scribed  for  manufactures  of  hair;  and, 

8.  That  under  the  Actof  1870,  the  terms  "all 
other  manufactures  of  hair  not  otherwise  pro- 
vided for"  meant  other  manufactures  of  hair, 
like  those  enumerated  in  the  same  section; 
namely,  crinoline  doth  or  hair  seating,  and 
that  there  was  no  evidence  that  the  goat  hair 
goods  were  like  them. 

The  court  overruled  the  motion,  and  the  de> 
fendant  excepted.  It  then  instructed  the  jury 
in  substance  as  follows:  That  under  the  Act  of 
1867, which  remained  in  force  untD  1870,  ihere 
was  assessed  a  certain  duty  on  women's  and 
children's  dresses  composed  wholly  or  in  part 
of  wool,  worsted,  hair  of  the  alpaca,  goat,  and 
other  like  animals;  that  in  1870  the  law  was 
changed  in  some  respects,  so  as  to  make  the 
duty  assessable  on  hair  cloth,  known  as  crino- 
line cloth,  and  all  other  manufactures  of  hair, 
at  a  less  rate;  that  the  goods  upon  which  the 
duties  were  assessed  in  this  case  were  manu- 
factures prindpally  of  hair;  that  the  principal 
value  of  them  was  of  hair;  that  according  to 
the  evidence  80  per  cent  was  of  hair  and  20  p& 
cent  of  cotton;  that  the  general  language  of  iha 
Act  of  1870  would  control  and  guide  in  tbc  as- 
sessment of  duties  upon  them,  unless  they  had. 
before  the  passage  of  the  Act,  come  to  be  spe- 
cifically known  as  dress  goods  amon^  mer- 
chants and  importers;  that  the  question,  there- 
fore, was  whether  they  had  acquired  midk  % 
name  in  the  trade  and  commerce  of  the  oooMk- 
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tax  a  franchise  not  pbnted  by  ber,  and  property 
or  busineas  not  witbin  ber  jurisdiction.  Tbe 
fact  is  otherwise.  No  tax  upon  the  francbise 
of  the  foreign  corporation  is  levied,  nor  upon 
its  budoesB  or  property  without  the  State.  A 
license  tax  only  is  exacted  as  a  condition  of  its 
keeping  an  office  witbin  tbe  State  for  tbe  use  of 
its  officers,  stockholders,  agents,  and  employ^; 
notbinff  more  and  notbinff  less;  and  in  what 
way  this  can  be  considered  as  a  regulation  of 
interstate  commerce  is  not  apparent. 

2.  Nor  does  tbe  clause  of  tbe  Constitution 
declaring  that  tbe  "  citizens  of  each  State  shall 
be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  States  "  have  any  bearing 
upon  the  question  of  the  validity  of  tbe  license 
tax  in  question.  Corporations  are  not  citizens 
witbin  tbe  meaninfi"  of  tbat  clause.  This  was 
expressly  be|d  in  jhtul  t.  Virginia.  In  that 
case  it  appeu^  tbat  a  Statute  of  Virginia, 
passed  in  February,  1866,  declared  that  no  in- 
surance company  not  incorporated  under  tbe 
laws  of  tbe  State  should  carry  on  business 
witbin  ber  limits  without  previously  obtaining 
a  license  for  tbat  purpose,  and  tbat  no  license 
sbould  be  receivea  bv  the  corporation  undl  it 
bad  deposited  with  tbe  treasurer  of  the  State 
bonds  of  a  designated  cbaracter  and  amount, 
tbe  latter  varying  according  to  tbe  extent  of  tbe 
capital  employed.  No  such  deposit  was  re- 
quired of  insurance  companies  incorporated  by 
the  State  for  carrving  on  tbeir  business  witbin 
ber  limits.  A  subsequent  Statute  of  ^Virginia 
made  it  a  penal  offense  for  a  person  to  act  in  tbe 
State  as  an  agent  of  a  foreign  insurance  com- 
pany without  such  license.  One  Samuel  Paul, 
navme  acted  in  tbe  State  as  an  agent  for  a  New 
York  insurance  company  without  a  license,  was 
indicted  and  convicted  in  a  Circuit  Court  of 
Virginia,  and  sentenced  to  pay  a  fine  of  $50. 
On  error  to  tbe  Court  of  Appeals  of  tbe  State 
Che  Judgment  was  affirmed,  and'to  review  tbat 
judgment  tbe  case  was  brought  to  this  court. 
Here  it  was  contended,  as  in  tbe  present  case, 
tbat  tbe  Statute  of  Virginia  was  invalid  by 
reason  of  its  dincriminating  provisions  between 
ber  corporations  and  corporations  of  other 
States;  tbat  in  this  particular  it  was  in  conflict 
witb  tbe  clause  of  tbe  Constitution  mentioned, 
tliat  tbe  citizens  of  each  State  shall  be  entitlea 
io  all  tbe  privileges  and  immimities  of  citizens 
in  tbe  several  States.  But  tbe  court  answered, 
•uat  corporations  are  not  citizens  within  tbe 
moaning  of  tbe  clause;  tbat  tbe  term  citizens, 
as  used  in  the  clause,  applies  only  to  natural 
persons,  members  of  tbe  body  politic  owing  al- 
legiance to  tbe  State,  not  to  artificial  persons 
created  b^  tbe  Legislature,  and  possessing  only 
such  attributes  as  tbe  Legislature  bas  pre- 
scribed; tbat  tbe  privileges  and  immunities  se- 
cured to  citizens  of  each  State  in  tbe  several 
States  by  tbe  clause  in  question  are  those  priv- 
ile^  and  immunities  which  are  common  to  the 
citizens  in  tbe  latter  States  under  tbeb:  Consti- 
tution and  laws  bv  virtue  of  tbeir  citizenship; 
tbat  special  privileges  enjoyed  by  citizens  in 
tbeir  own  States  are  not  secured  in  other  States 
by  tbat  provision;  tbat  it  was  not  intended  that 
tbe  laws  of  one  State  sbould  thereby  have  any 
operation  in  other  States;  tbat  they  can  have 
such  operation  only  by  tbe  permission,  express 
or  implied,  of  those  States;  that  special  priv- 
ileges which  are  conferred  must  be  enjoyed  at 
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home,  imless  the  assent  of  other  States  to  their 
enjoyment  therein  be  given;  and  tbatamnt  of 
corporate  existence  was  a  grant  of  specul  priv- 
ileges to  tbe  corporators,  enabling  them  to  act 
for  certain  specified  purposes  as  a  sinffle  indi- 
vidual,  and  exemptlns^  them,  unlesi  owerwlBe 
provided,  from  individual  liability,  which 
could  therefore  be  enjoved  in  other  States  only 
by  their  assent.  In  tne  sabaequent  case  at 
JDucat  V.  Chicago,  77  U.  8.  10  Wall.  410 
[19:072],  tbe  court  followed  this  decision,  and 
observed  tbat  tbe  power  of  the  State  to  dis- 
criminate between  her  own  domestic  corpora- 
tions and  those  of  other  States,  desirous  of  trans- 
acting business  witbin  ber  jurisdiction,  was 
clearly  established  by  it  and  theprevious  case  of 
Bank  of  Augusta  v.  BarU,  88  U.  S.  18  Pet.  619 

S  10:274],  and  added  that  "  Ab  to  the  nature  or 
iegree  of  discrimination,  it  belongs  to  tbe  State 
to  detennine,  subject  only  to  such  limitationa 
on  ber  soverdgn^  as  may  be  found  in  the  fun- 
damental law  of  tbe  Union."  Philadelphia 
Fire  A8$o.  v.  New  York.  119  U.  S.  110,  120 
[80:842,  847]. 

8.  Tbe  application  of  tbe  Fourteenth  Amend- 
ment  of  tbe  Constitution  to  the  statute  impoe- 
ing  the  license  tax  in  question  is  not  more  ap> 
parent  than  the  application  of  tbe  clause  of  tbe 
Constitution  to  tbe  rights  of  citizens  of  one 
State  to  the  privileges  and  immunities  of  citi- 
zens in  other  States.  The  inhibition  of  the 
amendment:  that  no  State  shall  deprive  any 
person  within  its  jurisdiction  of  tbe  equal 
protection  of  the  laws,  was  designed  to  prevent  [  1 89] 
any  person  or  class  ox  persons  from  bemg  sin- 
gled out  as  a  special  subject  for  discriminating 
and  hostile  legislation,  under  the  designation 
of  person  there  is  no  doubt  tbat  a  private  corpo- 
ration is  included.  Such  corporations  are 
merely  associations  of  individuals  united  for  a 
specisi  purpose,  and  permitted  to  do  businesa 
under  a  particular  name,  and  have  a  succession 
of  members  without  dissolution.  As  said  by 
Chief  JueUee  Marshall,  "  The  great  object  of  a 
corporation  is  to  bestow  tbe  cbaracter  and 
properties  of  individuality  on  a  collective  and 
changing  body  of  men."  PromdenM  Bank  v. 
Bmnge,  29  t).  S.  4  Pet.  614,  562  [7:  989]. 
The  equal  protection  of  tbe  laws  which  these 
bodies  may  claim  is  onljr  such  as  is  accorded 
to  similar  associations  witbin  the  Jurisdiction 
of  tbe  State.  Tbe  plaintiff  in  error  is  not  a 
corporation  witbin  the  jurisdiction  of- Pennsyl- 
vania. Tbe  office  it  hires  is  within  such  juria- 
diction,  and  on  condition  that  it  pays  tbe  re- 
quired license  tax  it  can  claim  tbe  same  pro- 
tection in  the  use  of  tbe  office  that  any  other 
corporation  having  a  similar  office  may  daim. 
It  would  then  have  tbe  equal  protection  of  the 
law  so  far  as  it  had  anytmng  witbin  the  juris- 
diction of  the  State,  and  tbe  constitutional 
amendment  requires  nothing  more.  Tbe  State 
is  not  prohibited  from  discriminating  in  tbe 
privileges  it  may  grant  to  foreign  corporations 
as  a  condition  of  tbeir  doing  business  or  hiring 
offices  within  its  limits,  provided  alwavs  such 
discrimination  does  not  interfere  with  any 
transaction  by  such  corporations  of  interstate  or 
foreign  commerce.  It  is  not  every  corporation, 
lawful  in  the  State  of  Its  creation,  tbat  other 
States  may  be  willing  to  admit  witbin  tbeir 
jurisdiction  or  consent  that  it  have  offices  in 
them;  such,  for  example,  as  a  corporation  for 
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APPEAL  from  ■  daciee  of  the  drcalt  Oonrt 
of  tbe  United  Sutea  for  the  Noitbem  DU- 
trtct  of  lUlDoIs,  dltmlaaliiff  e  bill  to  iMtraln  an 
Infringement  of  letten  palent.    Affinntd. 
Oidnion  below,  SI  Fed.  Rep.  Stt. 


ThU  U ,— ^ _-_ 

Infrineemeot  of  rewued  letten  patent  No.  8n4, 
dated  September  80, 1819,  foranlmproTement 
In  railroad  frogi,  the origliulpatentNo.31S,Mtj, 
.  dated  Hay  20,  1879,  havliiK  beat  Imed  on  on 
application  Sled  February  i,  1879,  to  Frederick 
<J.  Weir,  tbe  complainant.  Inhlsapeciflcation 
tbe  patentee  deacnbee  the  Invention  generally 

"  Ht  Invention  relate*  to  the  olasa  of  froea 


same  vilh  the  central  rail  constltating  the  point 
by  rirets  or  bolte  through  aepaiattng  piecea; 
end  my  invention  condats,  flrat,  in  buca  «  form- 


make  up  the  MigniaT  point  as  that  one  of  tbe 
raHaeztenda  unbroken  and  uncut  dliectljaciui 
the  Mtb  of  tbe  other,  and  In  Itself  makei  a 
aolid  end  to  the  point  with  ■  full  width  flmn, 
which  la  overlapped  1^  the  flann  of  theotSa 
nQ,  and  thui  a  flange  of  douUe  tbickncM  fi 
afforded  at  a  point  where  itrength  ii  paiticnlu- 

S  needed,  and  the  cutting  away  of  uie  fliiii!ti 
!  U  the  uraal  cuatom)  la  avoided  entirely;  aee- 
ond,  In  an  Improved  manner  of  oonnectlng  the 
two  rdla  of  the  point  together  and  to  dunnel- 
iron  piecea,  to  which  the  oater  ralla  an  con- 
nected. 

"  One  of  the  objecta  of  this  invention  b  to 
furnish  a  firm  lateral  auppoit  upon  each  dde 
of  the  V-abaped  nOi  br  tneaiis  of  channti  irom, 
which  at  the  same  time  unite  and  hold  tba 
centre  laHa  forming  the  V  to  tbe  wing  raJli 
flnnly,  aniUng  and  holding  all  the  parta  in  thur 
pr^er  relative  podtion." 

The  drawlnga  aooompanjing  the  apedAca- 
tlon  an  ai  foUowK 


J'i^'S. 


The  apedflcatlOB  explalna  the  diawlngi  ••  tol- 
[1011       lows: 

..  t_  .w i_p  dimwinga  Figure  4  i« 


Elg.  8  isa  plan  of  the  imder  side  of  tlte  bog. 
abowlngthecontlnuationBof  them^pobittdL ' 
with  a  full  width  flange  tbroo^tont,  nbo  abow- 
tng  the  riveted  eztendon  of  the  flangea  of  tb« 
channel  Iron*  beyond  the  ptdatib  | 
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gon;  and  that  she  nerer  in  any  manner  ao- 
quieioed  in  or  consented  to  the  Aet;  and  the 
plaintiffs  insist  that  the  Legislative  Assembly 
had  no  authoritjr  to  pass  the  Act;  that  the  same 
is  absolutely  void;  and  that  the  parties  were 
never  lawfully  divorced. 

On  or  about  the  15th  of  January,  1858,  the 
husband  thus  divorced  intermarried  with  one 
Catherine  T.  Brashears,  and  thereafter  tbe^ 
lived  together  as  husband  and  wife  until  his 
death.  On  the  7th  of  November,  1858,  he  filed 
with  the  Survevor-Oeneral  of  Oregon  the  cer- 
tificate requlrea  under  the  Donation  Act  of 
September  27, 1850,  as  amended  by  the  Act  of 
the  14th  of  Februaiy,  1858,  accompanied  with 
an  affidavit  of  his  r^denoein  Oregon  from  the 
16th  of  September,  1850,  and  on  the  land 
claimed  from  April  8,  1852,  and  that  he  was 
married  to  Lydia  A.  Maynard  until  the  24th  of 
December,  lb52,  having  been  married  to  her 
in  Vermont  in  August,  1828.  The  notification 
was  also  accompanied  with  corroborative  affi- 
davits of  two  other  parties  that  he  had  within 
their  knowledge  resided  upon  and  cultivated  the 
land  from  the  third  of  April,  1852. 

On  the  80th  of  April,  1856,  he  made  proof 
before  the  register  and  receiver  of  the  land  of- 
fice of  the  Territory  of  his  residence  upon  and 
cultivation  of  his  claim  for  four  years  from 
April  8,  1852,  to  and  including  April  8, 1856. 
Those  officers  accordingly,  in  May  following, 
issued  to  him,  and  to  Catherine  T.  Maynard, 
his  second  wife,  a  certificate  for  the  donation 
claim,  apportioning  the  west  half  to  him  and 
the  cast  half  to  her.  This  certificate  was  after- 
wards annulled  by  the  Commissioner  of  the 
General  Land  Office,  on  the  ground  that,  as  it 
then  appeared,  and  was  supposed  to  be  the  fact, 
Lydia  A.  Maynard,  the  first  wife,  was  dead, 
and  that  her  heirs  were  therefore  entitled  to 
half  of  the  daim. 
[194]  On  a  subsequent  hearing  before  the  register 
and  receiver,  the  first  wife  appeared,  and  they 
awarded  the  east  half  of  the  claim  to  her  and 
the  west  half  to  the  husband.  From  this  de- 
cision an  appeal  was  taken  to  the  Commissioner 
of  the  General  Land  Office,  and  from  the  de- 
cision of  that  officer  to  the  Secretary  of  the  In- 
terior. The  Commissioner  affirmea  the  decis- 
ion of  the  register  and  receiver,  so  far  as  it 
awarded  the  west  half  to  the  husband,  but  re- 
versed the  decision  so  far  as  it  awarded  the  east 
half  to  the  first  wife;  hoIdinc:that  neither  wife 
was  entitled  to  that  half.  He  accordingly  di- 
rected the  certificate  as  to  the  east  half  to  be 
canceled.  The  Secretary  affirmed  the  decision 
of  the  Commissioner,  holding  that  the  husband 
had  fully  complied  with  all  the  requirements 
of  the  law  relating  to  settlement  and  cultivation, 
and  was  therefore  entitled  to  the  west  half 
awarded  to  him,  for  which  a  patent  was  ac- 
cordingly issued.  But  the  Secretary  also  held 
that,  at  the  time  of  the  alleged  divorce,  the  hus- 
band possessed  onlv  an  inchoate  interest  in  the 
land8,and  whether  ft  should  ever  becomeavested 
interest  depended  upon  his  future  compliance 
with  theconditions prescribed  by  the  statute;  that 
his  first  wife  accoraingly  possessed  no  vested  in- 
terest hi  the  property.  He  also  held  that  the 
iecond  wife  was  not  entitled  to  any  portion  of 
the  claim,  because  she  was  not  his  wife  on  the 
first  day  of  December,  1850,  or  within  one  year 
from  that  data»  which  was  necessary,  to  entitle 
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her  to  one  half  of  the  claim  under  the  statute; 
and  the  plaintiffs  insist  that  the  decision  of  the 
Commissioner  and  Secretary  in  this  particular 
is  erroneous,  and  founded  upon  amisapjurehen 
lion  of  the  law. 

Subsequently  the  east  half  of  the  claim  was 
treated  as  public  land,  and  was  surveyed  and 
platted  as  such  under  the  direction  of  the  Com- 
missioner of  the  General  Land  Office.  The  de- 
fendants Hill  and  Lewis,  with  full  knowledge, 
as  the  bill  alleges,  of  the  rights  of  the  first  wife, 
located  certain  land  scrip,  known  as  Porterfield 
land  scrip,  upon  certain  portions  of  the  land, 
and  patents  of  the  United  States  were  issued  to 
them  accordingly,  and  they  are  applicants  for 
the  remaining  portion.  The  complaint  alleges 
that  the  other  aef  endant,  Flagg,  claims  some  in- 
terest in  the  property;  but  Uie  nature  and  ex- 
tent thereof  are  not  stated. 

Upon  these  facts  the  plaintiffs  claim  that  they 
are  the  equitable  owners  of  the  Umds  patented 
to  the  defendants  Hill  and  Lewis,  and  that  the 
defendants  are  equitably  trustees  of  the  legal 
title  for  them.  They  therefore  pray  that  the 
defendants  may  be  adjudged  to  be  such  trustees 
and  directed  to  convey  the  lands  to  them  by  a 
good  and  sufficient  deed;  and  for  such  other 
and  further  relief  in  the  premises  as  to  the  court 
shall  seem  meet  and  equitable. 

To  this,  complaint  the  defendants  demurred, 
on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  court 
sustained  the  demurrer,  and  gave  Judgment 
thereon  in  favor  of  the  defendants.  On  appeal 
the  Supreme  Court  of  the  Territory  came  to  the 
same  conclusion,  that  the  complaint  did  not  state 
a  sufficient  cause  of  action;  that  no  grounds  for 
relief  in  equity  appeared  upon  it;  and  that  the 
defendants'  demurrer  should  be  sustained. 
Judgment  was  accordingly  entered  that  the 
complaint  be  dismissed .  To  review  this  Judg- 
ment the  case  is  brought  to  this  court 

Mestrs,  Henry  Beards  and  C.  SL  Hanford* 

for  appellants: 

The  patent  relates  back  to  the  inception  of 
the  right  of  the  patentee. 

Stark  y.  8tam,  78  U.  8.  6  Wall.  402  (IB: 
025);  Barney  v.  Dolph,  97  U.  S.  652  (24: 1068); 
Wirth  V,  Brane^,  98  U.  S.  118  (25:  86);  Gar- 
land y.  Wynn,  61  U.  S.  20  How.  6  (15:  801); 
Lindsay  v.  Hatoee.^l  U.  8.  2  Black,  554  (17: 
265);  Kansas  P.  B.  Co.  v.  Atchison,  T.  db  8. 
F.  B.  Co.  112  U.  8.  422  (28:  797);  VanWyeky. 
Enevals,  106  U.  8.  860  (27:  201);  Waldsn  v. 
Knevals,  114  U.  8.  878  (29:  167);  Missouri  K. 
dt  T.  B.  B.  Co.  y.  Kamas  P.  B,  Co.  91  U.  8. 
491  (24: 1095). 

The  residence  and  cultivation  are  required  of 
the  settier  only.  His  wife's  titie  is  completed 
when  bis  is. 

Van  Dolf  y.  Otis,  1  Oreg.  158;  Vanes  y.  Bur- 
bank,  101  U.  S.  520  (25:  981);  Davenport  y. 
Lamb,  80  U.  8. 13  Wall.  418  (20: 656);  BdU  y. 
Bvssell,  101  U.  S.  508  (25:  829). 

The  right  to  a  donation  is  initiated  by  set- 
tiement,  and  when  the  donation  is  secured  the 
titie  relates  back  to  the  date  of  settiement 

Lee  y.  Summers,  2  Oreg.  266;  Dolph  y.  Bar- 
ney, 5  Oreg.  201:  Chapman  v.  School  District, 
1  Deady,  118;  Lamb  v.  Davenport,  1  Sawy. 
682;  Adams  v.  Burke,  8  Sawy.  416. 

Divorce   does  not  disturb  property  rights 
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where  they  are  not  dealt  with  io  the  plead- 
ing. 

Dartnumth  Cottege  Cam,  17  U.  S.  4  Wheat 
619  (4:  680);  Stuart  v.  Palmer,  74  N.  T.  101; 
Cooley.  Const  Lim.  855;  Murray  t.  Uoboken 
L,  &  1.  Co.  59  U.  8.  18  How.  272  (15:  872); 
Orodauii  t.  NarthcuU  8  Oreg.  894;  Whetstone 
▼.  Coffey,  48  Tex.  269;  Bardin  ▼.  Hardin,  88 
Tex.  616;  Netoland  ▼.  Holland,  45  Tex.  588; 
Btate  T.  /^,  4  Mo.  198;  OainM  ▼.  Qainee,  9 
B.  Mon.  295;  Barney  y,  Dolph,  tupra. 

The  court  below  erred  in  deciding  that  the 
legislative  Act  of  the  Territory  of  Oi-^on  pur- 
porting to  divorce  D.  S.  and  Lydia  Maynard 
was  valid. 

Starry.  Peate,  8 CJonn.  541;  WrightY.  Wright, 
2  Md.  429;  CronUe  v.  Cronim,  64  Pa.  255; 
Oranev.  Miginnii,  1  Gill  &  J.  468;  Toumeend  v. 
Origin,  4  Harr.  (Del.)  440;  Oainee  v.  Qainee, 
tupra;  Adanu  v.  Palmar,  51  Me.  480;  Cabell  v. 
CabeU,  1  Met  (Ev.)  819;  Maguire  v.  Maguire, 
7  Dana,  188;  2  Story.  Const  4th  ed.  §  1897; 
State  ▼•  F)ry,  4  Mo.  120;  Bryeon  v.  Campbell, 
12  Mo.  498;  Bry$on  v.  Brieon,  17  Mo.  590; 
S.  C,  44  Mo.  282:  Clark  v.  Oarh,  10  N.  H.  880; 
Ponder  v.  QraJtam,  4  Fla.  28;  Z^otiwv.  Sleator, 
2  Greene  (Iowa).  604;  Cliouteau  v.  Magenie.  28 
Mo.  187;  ^^itottf  </  ITwdM,  5  West  Coast  Rep. 
605:  Jonee  v.  Jonee,  12  Pa.  850;  2  Kent,  Com. 
4th  ed.  105,  note  a;  First  Nat.  Bank  v.  Yank- 
ton Co.  101  U.  8. 188  (25: 1046);  Cooley,  Const 
Lim.  175,  176, 188.  % 

Lydia  A.  Maynard,  at  the  time  of  the  passage 
of  the  Act,  was  not  within  the  Territory  of 
Oregon.    The  Act  passed  is  void  as  to  her. 

Chee'rj  v.  Clayton,  110  U.  8.  705  (28:  299); 
PMple  V.  Baker,  76  N.  Y.  78;  Harland  v.  Ter- 
ritory, 13  Pac  Rep.  458;  Dunphy  v.  Klein- 
smith,  78  U.  8. 11  WaU.  610  (20:  228);  Ponder 
V.  Oraham,  4  Fla.  44;  Bumham  v.  Morriesey, 
14  Grav,  226. 

Mr.  Walter  H.  Sndth,  for  appellees: 

All  parties  are  bound  by  the  decision  of  the 
Secretary,  upon  questions  of  fact 

Baldidn  ▼.  Stark,  107  U.  8.  468  (27:  526); 
7  Keb.  114;  Johnson  v.  Towsley,  80  U.  8.  13 
WaU.  86  (20:  487);  Gibson  v.  Chovteau,  Id.  102 
(20:  587);  Marques  v.  Friebie,  101 U.  8. 475  (25: 
SOD;  Shepley  v.  Cowan,  91  U.  8.  830  (28:  424). 

Legislative  bodies  are  clothed  with  the  power 
to  ;^rant  a  divorce. 

Macq.  Practice  House  of  Lords,  471;  1  Bish. 
Mar.  &  Div.  S§  667.  668,  664,  6th  ed. ;  Cooley, 
Const.  Lim.  4th  ed.  182;  2  Kent,  Com.  98, 105, 
note  c;  Crane  v.  Meginnis,  1  Gill  &  J.  474; 
Croniae  v.  Cronise,  54  Pa.  260;  Noel  v.  Bteing,  9 
Ind.  58;  Levins  v.  Sleator,  2  Greene  (Iowa),  604; 
Starr  v.  Pease,  8  Conn.  541;  Oainesv.  Gaines, 
9  B.  Mon.  295;  Melitefs  Appeal,  17  Pa.  449; 
ToumsendY.  Griffin,  4  Harr.  (Del.)  440;  Bing- 
hamY.  Miller,  17  Ohio,  448:  Maynard  ▼.  Val- 
entine, 2  Wash.  Ty.  8;  Wright  y.  Wright,  2 
Md.  451;  Fletcher  v.  Peck,  10  U.  8.  6  Cranch, 
87  (3:  162). 

The  marriage  contract  is  not  one  of  the  con- 
t  racls  that  are  contemplated  in  that  clause  of  the 
Constitution  forbidding  anv  8tate  from  passing 
any  law  impairing  the  obligation  of  contracts. 

BuUer  v.  Pa,  51  U.  8.  10  How.  802  (18:472); 
1  Bish.  Mar.  &  Div.  §§  2, 19,  667,  669;  2  Bish. 
Mar.  &  Div.  §  199;  Ckx>1ey,  Const  Lim.  184; 
Maguire  v.  Maguire,  7  Dana,  181;  Dickson  v. 
Bickson,  1  Yerg.  110;  Nsel  ▼.  JMn§,  9  Ind. 


87:  JWtoon  V.  JWistm,  4  R  L  87;  5terr  v.  Psase, 
8  Conn.  541;  Berthelemy  v.  JohnsoTi^  8  B.  Mod. 
90;  HuU  V.  HuU,  2  Strob.  £q.  (8.  C.)  174:  Bing- 
ham V.  MiUer^  17  Ohio,  445;  Letfins  v.  Sleatcn, 
2  Greene  (la.)  604;  Cadtf^^  v.  Cbdef/,  1  Met  (Ey.) 
819;  iSSfarr  t.  Hamilton.  1  Deady,  268;  7*o^  ?. 
Tb^A,  2  Blackf.  407;  Jones  v.  JWt,  2  Tenn.  3; 
Carson  v.  GuriKm,  40  Miss.  849;  Askew  v.  j^- 
pree,  80  €^  178;  AdamsY.  Palmer,^  Me.  48a 

The  title  did  not  vest  until  the  four  yean  of 
settlement  and  cultivation  had  expired. 

HaU  V.  BusseU,  101 U.  8. 508  (25: 829);  Vana 
V.  Burbank,  Id.  521  (25:  981). 

Divorce  puts  an  end  to  all  rights  depending 
upon  the  marriajze  not  actually  vested. 

Bish.  Mar.  A  Div.  §  660;  Cooley,  Const.  Lim. 
114;  StarrY.  jRsnrM, 8  Conn.  541;  LewisY.  Sle^- 
ton,  2  Greene  (la.)  604;  Townsend  v.  GHffin,i 
Harr.  440;  Legg  v.  Legg,  8  Mass.  99;  Barper  v. 
Boot,  10  Mass.  260;  Benwick  t.  Benmck,  10 
Paige,  424;  Bairett  v.  Fielding,  111  U.  a  524 
(28:  505). 

ifr.  Justice  Field  delivered  the  opinioa  of 

the  court: 

As  seen  by  the  statement  of  the  case,  two 
ouestions  are  mesented  for  our  consideratina: 
first,  was  the  Act  of  the  Legislative  Asserob'y 
of  the  TerritoiT  of  Oregon  of  the  22d  of  De- 
cember. 1 852,  declaring  the  bonds  of  matrimony 
between  David  8.  Maynard  and  his  wife  dis- 
solved, valid  and  effectual  to  divorce  the  par- 
ties; and,  second,  if  valid  and  efTectual  for  that 
purpose,  did  such  divorce  defeat  any  rights  of 
the  wife  to  a  portion  of  the  donation  claim? 

The  Act  of  (ingress  creating  the  TerriUtry 
of  Oregon,  and  establishing  a  government  f«  r 
it,  passed  on  the  14th  of  August  1848,  veftitU 
the  legislative  power  and  authority  of  the  Ter« 
ritory In  an  Assembly,  consisting  of  two  boards, 
a  Council  and  a  House  of  Repreeentativea.    9 
8tat.  at  L.  chap.  177,  §  4.    It  dedared  that  tUa 
legislative  power  of  the  Territory  should  "  ex- 
tend to  all  rightful  subjects  of  l^^lation  not 
inconsistent  with  the  Constitution  and  laws  of 
the  United  States,"  but  that  no  law  should  be 
passed  interfering  with  the  primary  disposal  of 
the  soil;  that  no  tax  should  be  imposed  opoa 
the  property  of  the  United  States;  that  the  prop- 
erty of  nonresidents  should  not  be  taxed  higher 
than  the  property  of  residents;  and  that  all  the 
laws  passed  by  the  Assembly  should  be  siib- 
mittea  to  Congress,  and  if  disapproved  should 
be  null  and  of  no  effect.    It  also  contained  va- 
rious provisions  against  the  creation  of  instilu- 
tions  for  banking  purposes,  or  with  autboriiy 
to  put  into  circulation  notes  or  bills,  and  asainsl 
pledging  the  faith  of  the  people  of  the  Terri- 
tory to  any  loan.    These  exceptions  from  the 
grant  of  legislative  power  have  no   bearing 
upon  the  questions  presented.    The  grant  is 
made  in  terras  similar  to  those  used  in  the  Act 
of  1886,  under  which  the  Territory  of  Wiscon- 
sin was  organized.    It  is  stated  m  Clinton  y. 
EngUbreeht,  80  U.  8.  18  Wall  444  fso.-MJ]. 
that  that  Act  seemed  to  have  received  full  con- 
sideration; and  from  it  all  subsequent  Acts  for 
the  organization  of  territories  have  been  copied* 
with  few  and  inconsiderable  variations.    There 
were  in  the  Kansas  and  Nebraslia  Acts,  as  tlKia 
mentioned,  provisions  relating  to  sUiTery.  and 
in  some  other  Acts  proviRioss  growinfi^  out  of 
local  drcumstanoes.    With  these,  and  perhaps 
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other  exceptions  not  material  to  the  questions 
before  us,  the  gram  of  le^ative  power  in  all 
the  Acts  organizing  temtories,  since  thai  of 
'Wisconsin,  was  expressed  in  similar  language. 
The  power  was  extended  '^  to  all  rightful  sub- 
JectB  of  legislation/'  to  which  was  added  Id  some 
of  the  Acts,  as  in  the  Act  organizing  the  Ter- 
ritory of  Oregon,  *'  not  inconsistent  with  the 
Constitution  and  laws  of  the  United  States,"  a 
condition  necessarily  existinfi"  in  the  absence  of 
express  declaration  to  that  effect. 

What  were  "  rightful  subjects  of  legislation" 
when  these  Acts  organizing  the  territories  were 
passed,  is  not  to  be  settled  by  reference  to  the 
distinctions  usually  made  between  le^latiye 
Acts  and  such  as  are  judicial  or  administrative 
in  their  character,  but  bv  an  examination  of 
the  subjects  upon  which  Legislatures  had  been 
in  the  practice  of  acting  with  the  consent  and 
approval  of  the  people  they  represented.  A 
long  acquiescence  in  repeated  Acts  of  legisla- 
tion on  particular  matters,  is  evidence  that 
those  matters  have  been  generally  considered 
by  the  people  as  properly  within  legislative 
controL  Such  Acts  are  not  to  be  set  aside  or 
treated  as  invalid,  because  upon  a  careful  con- 
sideration of  their  character  doubts  may  arise 
as  to  the  competency  of  the  Legislature  to  pass 
them.  Riffhts  acquired,  or  obligations  incurred 
under  such  legisfation,  are  not  to  be  impaired 
because  of  subsequent  differences  of  opinion 
as  to  the  department  of  government  to  which 
the  Acts  are  properly  assifn^able.  With  special 
force  does  tnis  observation  apply,  when  the 
validity  of  Acts  dissolving  the  bcmds  of  matri- 
mony is  assailed,  the  legiumacy  of  many  chil- 
dren, t^e  peace  of  many  families,  and  the  set- 
tlement of  many  estates  depending  upon  its  be- 
ing sustained.  It  will  be  found  from  the 
history  of  legislation  that,  whilst  a  seneral  sep- 
aration has  been  observed  between  the  different 
departments,  so  that  no  dear  encroachment  by 
one  upon  the  province  of  the  other  has  been 
sustained,  the  legislative  department,  when  not 
testrained  by  constitutional  provisions  and  a 
regard  for  certain  fundamental  rights  of  the 
duzen  which  are  recognhced  in  this  country  as 
the  basis  of  all  government,  has  acted  upon 
everything  within  the  range  of  dvil  govern- 
ment Loan  Am.  t.  Topeka,  87  U.  S.  SS  Wall. 
608  [32:461].  Every  subject  of  interest  to  the 
oommunity  has  come  under  its  direction.  It 
has  not  merely  prescribed  rules  for  future  con- 
duct, but  has  legalized  past  acts,  corrected  de- 
fects in  proceedings,  ana  determined  the  status, 
conditions,  and  relations  of  parties  in  the  fut- 
ure. 

Marriage,  as  creating  the  most  important  re- 
lation in  life,  as  having  more  to  do  with  the 
morals  and  civilization  of  a  people  than  any 
other  institution,  has  always  been  subiect  to 
the  control  of  the  Lesislatare.  That  boay  pre- 
scribes the  age  at  which  parties  may  contract 
to  marry,  the  procedure  or  form  essential  to 
constitute  ronrriage,  the  duties  and  obligations 
it  creates,  its  effects  upon  the  property  rights  of 
both,  present  and  prospective,  and  the  acts 
which  may  constitute  grounds  for  its  dissolu- 
tion. 

It  is  conceded  that  to  determine  the  propriety 
of  dissolving  the  marriage  relation  may  involve 
investigations  of  a  judicial  nature  which  can 
proper^  be  conducted  by  the  judicial  tribunals. 
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Yet  such  investigations  are  no  more  than  those 
usually  made  when  a  chance  of  the  law  is  de- 
sinied.  They  do  not  renoer  the  enactment^ 
which  follows  the  information  obtained,  void 
as  a  judicial  act  because  it  may  redte  the  cause 
of  its  passage.  Many  causes  may  arise,  physic- 
al, moral,  and  intellectual— such  as  the  con- 
tracting by  one  of  the  parties  of  an  incurable 
disease  lilce  leprosy,  or  confirmed  insanity  or 
hopeless  idiocy,  or  a  conviction  of  a  fdony — 
which  would  render  the  continuance  of  the 
marriage  relation  intolerable  to  the  other  party 
and  productive  of  no  possible  benefit  to  society. 
When  the  object  of  the  rdation  has  been  thus 
defeated,  and  do  Jurisdiction  is  vested  in  the 
judicial  tribunals  to  grant  a  divorce,  it  is  not  ronm 
perceived  that  any  prindple  should  prevent  the  [*Oo  j 
Legislature  itself  fix>m  interfering  and  putting 
an  end  to  the  relation  in  the  interest  of  Uie  par- 
ties as  well  as  of  sodety.  If  the  Actdedarinff 
the  divorce  should  attempt  to  interfere  with 
rights  of  property  vested  in  either  party,  a  dif- 
ferent question  would  be  presented. 

When  this  country  was  settled,  the  power  to 
grant  a  divorce  from  the  bonds  of  matrimony 
was  exercised  by  the  Parliament  of  England. 
The  ecdesiastical  courts  of  that  country  were 
limited  to  the  granting  of  divorces  from  bed 
and  board,  ifaturally,  the  legislative  assem« 
blies  of  the  colonies  followed  the  example  of 
Parliament  and  treated  the  subject  as  one  with- 
in their  province.  And  until  a  recent  period 
legislative  divorces  have  been  granted,  with  few 
exceptions,  in  all  the  Slates.  Says  Bishop,  in 
his  Treatise  on  Marriage  and  Divorce:  "The 
fact  that  at  the  time  of  the  settlement  of  this 
country  legislative  divorces  were  common,  com- 
petent, ana  valid  in  England,  whence  our  1u- 
risprudence  was  derived,  makes  them  conclu- 
sivelv  so  here,  except  where  an  invalidity  is 
directly  or  indirectly  created  by  a  written  Con- 
stituUon  binding  the  legislative  power."  Sec- 
tion 664.  Says  Cooley,  in  his  Treatise  on 
Constitutional  Limitations:  "The  granting  of 
divorces  from  the  bonds  of  matrimony  was  not 
confided  to  the  oourtB  in  England,  and  from 
the  earliest  days  the  Colonial  and  State  Legis- 
latures in  this  country  have  assumed  to  possess 
the  same  power  over  the  subject  which  was 
possessed  by  the  Parliament,  and  from  time  to 
time  they  liave  passed  special  laws  declaring  a 
dissolution  of  the  bonds  of  matrimony  in  spe- 
dal  cases."  P.  110.  Says  Kent,  in  his  Com- 
mentaries: "During  the  period  of  our  colonial 
government,  for  more  than  a  hundred  years 
preceding  the  Revolution,  no  divorce  took  place 
in  the  colony  of  New  York,  and  for  many  years 
after  New  York  became  an  independent  State 
there  was  not  any  lawful  mode  of  dissolving  a 
marriage  in  the  lifetime  of  the  parties  but  by  a 
special  Act  of  the  Legislature."  Vol.  2,  97. 
The  same  fact  is  stated  in  numerotis  decisions 
of  the  highest  courts  of  the  States.  Thus,  in 
(JronUe  v.  Cronise,  64  Pa.  260,  the  Supreme 
Court  of  Pennsylvania  said:  "Special  divorce 
laws  are  legislative  Acts.  This  power  has  been  [2071 
exercised  from  the  earliest  perioa  by  the  Legis- 
lature of  the  Province,  and  by  that  of  the  State, 
!*ndertlia  Constitutions  of  177C  and  17U0.  The 
continual  exercise  of  the  power,  after  the  adop- 
tion of  the  Constitution  of  1790,  cannot  be  ac- 
counted for  except  on  the  ^ound  that  all  men, 
learned  and  unlearned,  believed  it  to  be  a  legit- 
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Imate  exerdae  of  legidatiye  power.  This  belief 
l8  further  strengthened  by  the  fact  that  no  Ju- 
dicial decision  has  been  made  against  it.  Cwn- 
muniierrorfaeitjui'wouXd  be  sufficient  to  sup- 
port it,  but  ft  stands  upon  the  higher  ground  of 
contemporaneous  and  continuea  ^on8truction 
of  the  people  of  their  own  instrument." 

In  (Mine  t.  MeginnU,  1  Gill  &  J.  474,  the 
Supreme  Court  of  Maryland  said:  "Divorces 
in  tiiis  State  from  the  earliest  times  have  ema- 
nated from  the  General  Assembly,  and  can  now 
be  viewed  in  no  other  light  than  as  regular  ex- 
ertions of  the  legislative  power." 

In  Siarr  v.  Pia$e,  8  Conn.  641.  decided  in 
1881,  the  auction  arose  before  the  Supreme 
Court  of  Connecticut  as  to  the  validity  of  a 
legislative  divorce  under  the  Constitunon  of 
1818,  which  provided  for  an  entire  separation 
of  the  legislative  and  judicial  departments. 
The  court,  after  stating  that  there  had  been  a 
law  in  force  in  that  State  on  the  subject  of  di- 
vorcee, passed  180  years  before,  which  provided 
for  divorces  on  four  grounds,  said,  speaking 
by  Mr.  Justice  Daggett:  "The  law  has  re- 
mained in  substance  the  same  as  it  was  when 
enacted  in  1667.  During  all  this  period  the 
Le^slature  has  interfered  like  the  Parliament 
of  Gieat  Britain,  and  passed  special  Acts  of  di- 
vorce a  vinculo  matrimonii.  And  at  almost 
every  session  since  the  Constitution  of  the 
United  States  went  into  operation,  now  43  years, 
and  for  the  18  years  of  the  existence  of  the 
Constitution  of  Connecticut,  such  Acts  have 
been,  in  multiplied  cases,  passed  and  sanctioned 
by  the  constituted  authorities  of  our  State.  We 
are  not  at  liberty  to  inquire  into  the  wisdom  of 
our  existing  law  on  this  subject,  nor  into  the 
expediency  of  such  frequent  interference  by 
the  Legislature.  We  can  only  inquire  into  the 
constitutionality  of  Uie  Act  under  oonsidera- 
[3eOoj  nom  fftj^e  power  is  not  prohibited  either  by 
the  Constitution  of  the  United  States  or  by  that 
of  the  State.    In  view  of  the  appalling  conse- 

guences  of  declaring  the  general  law  of  the 
tate  or  the  repeated  Acts  of  our  Legislature 
unconstitutional  and  void — consequences  easily 
conceived  but  not  Msily  expressed,  such  as  bas- 
tardizing the  inue  and  subjecting  the  parties  to 
punishment  for  adultery— the  court  should 
come  to  the  result  only  on  a  solemn  conviction 
that  their  oaths  of  office  and  these  Constitutions 
imperiously  demand  it.  Fueling  myself  no 
such  conviction,  I  cannot  pronounce  the  Act 
void."  It  is  to  be  observed  that  the  divorce  in 
this  case  wis  granted  on  the  petition  of  the 
wife,  who  aUemi  certain  criminal  intimacies 
of  her  husband  with  oUiers;  and  the  Act  of  the 
Legislature  recited  that  her  alleffation,  after 
heuring  her  and  her  husband,  with  theb  vdt- 
nesses  and  counsel,  was  found  to  be  true.  The 
inquiry  appears  to  have  been  conducted  with 
the  formalitv  of  a  judicial  proceeding,  and 
miffht  undoubtedly  have  been  properly  reierred 
to  tne  judicial  tribunals;  yet  the  Supreme  Court 
of  the  State  did  not  regard  the  divorce  as  be- 
yond the  competency  of  the  Legislature. 

The  same  doctrine  is  dedarea  in  numerous 
other  cases,  and  positions  similar  to  those  taken 
against  the  validity  of  the  Act  of  the  Legislative 
Assembly  of  the  Territory,  that  it  was  beyond 
the  competency  of  a  Legislature  to  dissolve  the 
bonds  of  matrimony,  have  been  held  untenable. 
These  decisions  justify  the  conclusion  that  the 
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division  of  government  into  three  departments, 
and  the  implied  iniiibition  through  that  canst 
upon  the  legidative  department  to  exercise  jnr 
didal  functions  was  neither  intended  norunae^ 
stood  to  exclude  lc|i:is1ative  contrd  over  the 
marriage  relation.    In  most  of  the  States  the 
same  legislative  practice  on  the  subject  has  pre- 
vailed since  the  adoption  of  their  Constitutioiis 
as  before,  which,  as  Mr.  Bishop  observes,  may 
be  resarded  as  a  contemporaneous  construction 
that  Uie  power  thus  exercised  for  many  years 
was  rightly  exercised.    The  adoption  of  late 
years  in  many  Constitutions  of  provisions  pro- 
hibiting legislative  divorces  would  also  indicate 
a  general  conviction  that  without  this  prohibi- 
tion such  divorces  might  be  granted,  notwith- 
standing the  separation  of  the  powera  of  gov- 
ernment into  departments  by  which  judidsl 
functions  are  excluded  from  the  legblative  de-    .^n 
partment    There  are,  it  is  true,  decisions  of     ^ 
state  courts  of  high  character,  like  the  Supreme 
Court  of  Ma88a(£usetts  and  of  Missouri,  hold- 
ing differentiy;  some  of  which  were  contrcdkd 
by  the  peculiar  language  of  their  State  Consti- 
tutions.   8parhav>k  v.  SparhatDkAl^  Maaa.  815: 
8taU  V.  jyVy,  4  Mo.  120, 188.    The  wdght  of 
authority,  however,  is  decidedly  in  favor  of  the 
position  that,  in  the  absence  of  direct  prohibi- 
tion, the  power  over  divorces  remains  with  the 
Legislature.    We  are  therefore  justified  in  hold- 
ing— more,  we  are  compelled  to  hold,  that  the 
granting  of  divorces  was  a  rightful  subjec^  of 
halation  according  to  the  prevailing  Judicial 
omnion  of  the  country,  and  the  understanding 
of  the  profession  at  the  time  the  organic  Act  ca 
Oregon  was  passed  by  Congress,  when  either 
of  uie  parties  divorced  was  at  the  time  a  resi- 
dent within  the  territorial  jurisdiction  of  tlie 
Legislature.    If  within  the  competency  of  the 
L^ishitiw3  Assembly  of  the  Territory,  we  can- 
not inquire  into  its  motives  in  passing  the  Ad 
granting  the  divorce;  its  will  vrasa  suffidenl 
reason  tor  its  action.    One  of  the  parties,  tht 
husband,  was  a  resident  within  the  Territory, 
and  as  he  acted  soon  afterwards  upon  the  db- 
solution  and  married  again,  we  may  ooodtKlo 
that  the  Act  was  passea  upon  his  petition.    If 
the  Assembly  possessed  the  power  to  giant  a 
divorce  in  any  case,  its  juriidfction  to  l^;iBlattt 

Xn  his  itatiuB,  he  being  a  resideni  of  the  Ter* 
ry,  is  undoubted,  unless  the  manlage  was 


a  contract  withhi  thepohlbitkxiof  the  nAenX 
Constitution  against  its  impainnent  by  leglsla- 
tion,  or  within  the  terms  of  the  Ordmance  of 
1787,  the  privDms  of  which  were  secured  lo 
the  inhabitsaits  ol  Oregon  by  their  organic  Ac^ 
questions  which  we  wul  presently  considtf  . 

The  facts  allied  in  the  bill  of  oomplalm.  that 
no  cause  existed  for  the  divorce,  and  that  it  waa 
obtained  without  the  knowledge  of  the  wlle» 
caimot  affect  the  validity  of  the  Act  KdowI- 
edge  or  ignorance  of  parties  of  intended  l^^isl*- 
tion  does  not  affect  its  validity,  if  within  the 
competency  of  the  Legislature.  The  foots  naen- 
tioned  as  to  the  neglect  of  the  husband  to  send 
to  his  wife,  whom  he  left  in  Ohio,  any  means 
for  her  support  or  that  of  her  children^  in  dis- 
regard of  his  promise,  shows  conduct  meoritinf 
the  strongest  reprobation;  and  if  the  facta  aliped  t 
had  been  brought  to  the  attention  of  Cougreaa^ 
that  body  might  and  probably  would  have  an- 
nulled the  Act.  Be  that  as  it  may,  the  looaa 
morals  and  shameless  conduct  of  the  husband 
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can  h*ye  no  bearing  upon  the  question  of  the 
existence  or  absence  of  power  in  the  Assembly 
to  pass  the  Act 

The  orcanic  Act  extends  the  legislative  pow- 
er of  the  Territory  to  aD  rightful  subiects  of  leg- 
islation "not  Inconsistent  with  the  Constitution 
and  laws  of  the  United  States."  The  only  in- 
consistent suggested  is  that  it  impairs  the  ob- 
ligation 01  the  contract  of  marriaipe.  Assum- 
ing that  the  prohibition  of  the  Feaeral  Consti- 
tution affainst  the  impairment  of  contracts  by 
state  legislation  applies  equally,  as  would  seem 
to  be  the  opinion  of  the  Supreme  Court  of  Uie 
Territory,  to  legislation  by  territorial  Legisla- 
tures, we  are  clear  that  marriage  is  not  a  con- 
tract within  the  meaning  of  the  prohibition. 
As  was  said  by  Ohief  Justice  Marshall  in  the 
Dartmouth  (MUg$  Que,  17  U.  S.  4  Wheat  519 
[4 :680],  not  by  way  of  Judgment,  but  in  answer 
to  oblections  urg^  to  ]X)Bitions  taken:  ''The 
provision  of  the  Constitution  never  has  been 
understood  to  embrace  other  contracts  than 
those  which  respect  property  or  some  object  of 
▼alue,  and  confer  rights  which  may  be  asserted 
In  a  court  of  justice.  It  never  has  oeen  under- 
stood iT  restrict  the  general  right  of  the  Legis- 
lature to  legislate  on  *he  subject  of  divorces." 
And  in  Butler  v.  Ptnntylvania,  51  17.  S.  10 
How.  402  [13:472],  where  the  question  arose 
whether  a  reduction  of  the  perdtem  compensa- 
tion to  certain  canal  commissioners  below  that 
originally  provided  when  they  took  office,  was 
an  Impairment  of  a  contract  with  them  within 
the  constitutional  prohibition,  the  court,  hold- 
inff  that  it  was  not  such  an  impairment,  said: 
"The  contracts  designed  to  be  protected  by  the 
10th  section  of  the  Sni  article  of  that  instil- 
ment are  contracts  by  which  perfect  rights,  cer- 
tain, definite,  fixed  private  rights  of  property 
are  vested." 

It  is  also  to  be  observed  that,.whilst  marriage 
is  often  termed  by  text  writers  and  in  decisions 
of  courts  as  a  civil  contract — generally  to  indi- 
cate that  it  must  be  founded  upon  tne  agree- 
ment of  the  parties,  and  does  not  require  any 
religious  ceremony  for  its  solemnizatton— it  is 
something  more  than  a  mere  contract  The 
consent  of  the  parties  is  of  course  essential  to 
its  existence;  but  when  the  contract  to  marry  is 
executed  bv  the  marriage,  a  relation  between 
the  parties  Is  created  which  they  cannot  change. 
Other  contracts  may  be  modified,  restricted,  or 
enlarged,  or  entirely  released  upon  the  consent 
of  the  parties.  Not  so  with  marriage.  The  re- 
lation once  formed,  the  law  steps  in  and  holds 
the  parties  to  various  obligations  and  liabilities. 
It  is  an  institution,  in  the  maintenance  of  wbidi 
in  its  purity  the  public  is  deeply  interested,  for 
it  is  the  foundation  of  the  fanmy  and  of  society, 
without  which  there  would  be  neither  civiliza- 
tion nor  progress.  This  view  is  well  expressed 
by  the  Supreme  Court  of  Maine  in  A£am$  v. 
Falmer,  51  Me.  481,  488.  Said  that  court, 
•peaking  by  Chief  Jutitiee  Appleton: 

"When  we  contracting  parties  have  entered 
Into  the  married  state,  the^  have  not  so  much 
entered  into  a  contract  as  into  a  new  relation, 
the  rights,  duties,  and  obligations  of  which  rest 
not  upon  their  agreement,  but  upon  the  general 
law  of  the  State,  statutoiy  or  common,  which 
defines  and  prescribes  those  rights,  duties,  and 
obligations.  They  are  of  law,  not  of  contract 
It  wufl  a  contract  that  the  relation  should  be 

125  l\  S. 


established,  but,  being  established,  the  power 
of  the  parties  as  to  its  extent  or  duration  is  at 
an  end.  Their  rights  under  It  are  determined 
by  the  will  of  the  Sovereign,  as  evidenced  by 
law.  They  can  neither  be  modified  nor 
changed  by  an  v  agreement  of  parUea.  It  is  a 
relation  for  life,  and  the  partiea  cannot  ter- 
minate it  at  any  shorter  period  by  virtue  of  any 
contract  they  may  make.  The  reciprocal  rights 
arising  from  this  relation,  so  long  as  it  con- 
tinues, are  such  as  the  law  determines  from 
time  to  time,  and  none  other."  And  again: 
"It  is  not,  then,  a  contract  within  the  meanine 
of  the  clause  of  the  Constitution  which  prohil^ 
its  the  impairing  the  obligation  of  contracts. 
It  is»  rather,  a  social  rdation,  like  that  of  parent 
and  child,  the  obligations  of  which  arise  not 
from  the  consent  of  concurring  minds,  but  are 
the  creation  of  the  law  itself,  a  relation  the 
most  important,  as  affecting  the  happiness  of 
individuals,  the  first  step  from  barbuism  to  in- 
cipient civilization,  the  purest  tie  of  social  life, 
and  the  true  basis  of  human  progress."  And 
the  Chief  Justice  cites  in  support  of  this  view  [218] 
the  case  of  Maguire  v.  Mabuire,  7  Dana,  181, 
188,  and  IHtson  v.  Diteon,  4  R  L  101.  In  the 
first  of  these  the  Supreme  Court  of  Kentucky 
said  that  marriage  was  more  than  a  contract; 
that  it  was  the  most  elementaiy  and  useful  of 
all  the  social  relations,  was  regulated  and  con- 
trolled by  the  sovereign  power  of  the  State,  and 
could  not,  like  mere  contracts,  be  dissolved  by 
the  mutual  consent  of  the  contracting  parties, 
but  might  be  abrosated  bv  the  sovereign  will 
whenever  the  puolic  gooa,  or  Justice  to  both 

Earties,  or  either  of  the  parties,  would  thereby 
e  subserved;  that  beins  more  than  a  contract, 
and  depending  espedslly  upon  the  sovereign 
will,  it  was  not  embraced  by  the  constitutional 
inhibition  of  l^^ative  Acts  impairing  the  * 
obligation  of  contracts.  In  the  second  case  the 
Supreme  Court  of  Bhode  Island  said  that  "Mar- 
riage, in  the  sense  in  which  it  is  dealt  with  by 
a^tecree  of  divorce,  is  not  a  contract,  but  one 
of  the  domestic  relations.  In  strictness,  though 
formed  by  contract,  it  signifies  the  relation  of 
husband  and  wife,  deriving  both  its  rights  and 
duties  from  a  source  higher  than  any  contract 
of  which  the  parties  are  capable,  and  as  to  these 
uncontrollable  by  any  contract  which  they  can 
make.  When  formed,  this  relation  is  no  more 
a  contract  than  fatherhood'  or  "sonship*  Is  a 
contract." 

In  Wade  v.  Kalbfleieeh,  68  N.  Y.  282,  the  ques- 
tion came  before  we  Court  of  Appeals  of  Kew 
York  whether  an  action  for  breacb  of  promise 
of  marriage  was  an  action  upon  a  contract  with- 
in the  meaning  of  certain  provisions  of  the  Re- 
vised Statutes  of  that  State,  and  in  disposing 
of  the  question  tiie  court  said:  "The  general 
statute,  'that  marriage,  so  far  as  its  validity  in 
law  is  concerned,  shall  continue  in  this  State  a 
civil  contract,  to  which  the  consent  of  parties, 
capable  hi  law  of  contracting,  shall  be  essen- 
tial,' is  not  decisive  of  the  question.  2  R.  S. 
188.  This  statute  declares  it  a  civil  contract, 
as  distinguished  from  a  religious  sacrament, 
and  makes  the  dement  of  consent  necessary  to 
its  legal  valialty;  but  its  nature,  attributes,  and  .oi  qi 
distinguishing  reaturesit  does  not  interfere  with  l»i«>  J 
or  attempt  to  define.  It  is  declared  .a  civil  con- 
tract for  certain  purposes,  but  it  is  not  thereby 
made  synonymous  with  the  word  earUraet  em- 
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jsiiu  the  oommon  law  or  statutes.  In  this 
jtate  and  at  oonunon  law,  it  may  be  entered 
Into  by  persons  respectively  of  fourteen  and 
tweh  e.  It  cannot  be  dissolved  by  the  parties 
when  consummated,  nor  released  with  or  with- 
out consideration.  The  relation  is  always  reg- 
ulated by  government  It  is  more  than  a  con- 
tract it  requires  certain  acts  of  the  parties  to 
constitute  marriage  independent  pf  and  beyond 
the  contract  It  pSirtakes  more  of  the  character 
of  an  institution  regulated  and  controlled  by 
public  authority,  upon  principles  of  public  pol- 
icy, for  the  benefit  of  the  community." 

In  NoH  V.  Swing,  0  Ind.  87,  the  question 
was  before  the  Supreme  Court  of  Indiana  as  to 
the  competency  of  the  Legislature  of  the  State 
to  change  the  relative  rights  of  husband  and 
wife  after  marriage,  which  led  to  a  considera- 
tion of  the  nature  of  marriage;  and  the  court 
said:  "  Some  confusion  has  ulsen  from  con- 
founding the  contract  to  marry  with  the  mar- 
riage reuttion  itself.  And  still  more  is  engen- 
dered hy  regarding  husband  and  wife  as  strictly 
parties  to  a  subsisting  contract  At  common 
law»  marriage  as  a  itatiu  had  few  elements  of 
contract  about  it  For  Instance,  no  other  con- 
tract merged  the  legal  existence  of  the  parties 
into  one.  Other  diranctive  elements  will  read- 
ily suggest  themselves,  which  rob  it  of  most  of 
Itt  characteristics  as  a  contract,  and  leave  it 
simply  as  a  tkUtu  or  institution.  As  such.  It  is 
not  so  much  the  result  of  private  agreement,  as 
of  public  ordination.  In  every  enlightened 
government.  It  Is  pre-emlnenUy  the  basis  of 
dvil  Institutions,  and  thus  an  object  of  the  deep- 
est public  concern.  In  this  Ught,  marriage  is 
more  than  a  contract  It  Is  not  a  mere  matter  of 
pecuniary  consideration.  It  Is  a  great  public  in- 
stitution, fflving  character  to  our  whole  civil 
poli^/'  In  accordance  with  these  views  was 
the  Judgment  of  Mr.  Jv$i4ee  Story.  In  a  note 
to  the  cEapter  on  marriage  In  his  work  on  the 
Conflict  of  Laws,  after  statinj;  that  he  had 
treated  marriage  as  a  contract  m  the  common 
sense  of  the  word,  because  this  was  the  light 
In  which  it  was  ordinarily  viewed  by  Jurists, 
domestic  as  well  as  foreign,  he  adds:  "But  It 
appears  to  me  to  be  something  more  than  a 
mere  contract  It  is  rather  to  be  deemed  an 
Institution  of  society  founded  upon  consent  and 
contract  of  the  parties,  and  In  this  view  It  has 
some  peculiarities  In  Its  nature,  character,  op- 
eration and  extent  of  obligation,  different  from 
what  belong  to  ordinary  contracts."  Section 
108n. 

The  14th  section  of  the  organic  Act  of  Ore- 
gon provides  that  the  inhabitants  of  the  Terri- 
toiT  shall  be  entitled  to  all  the  rights,  privileges, 
and  advantages  granted  and  secured  to  the  peo- 
ple of  the  territory  of  the  United  States  north- 
west of  the  River  Ohio  by  the  articles  of  com- 
pact contained  In  the  Ordinance  of  July  18, 
1787,  for  the  government  of  the  territory.  The 
last  clause  of  article  two  of  that  ordinance  de- 
clares "that  no  law  ought  ever  to  be  made  or 
have  force  in  said  territory  that  shall  In  any 
manner  whatever  interfere  with  or  affect  pn- 
vate  contracts  or  engagements  bona  fids  and 
without  fraud,  previously  formed.*  This 
clause,  thouffh  thus  enacted  and  made  applica- 
ble to  the  Inhabitants  of  Oregon,  cannot  be  con- 
strued to  operate  as  any  mater  restraint  upon 
legislative  Interference  with  contracU  than  the 
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provision  of  the  Federal  Constitution.  It 
intended,  Uke  that  provision,  to  forbid  the  pas* 
sage  of  laws  which  would  Impair  rights  of  prop- 
erty vested  under  private  contracts  or  engage- 
ments, and  can  have  no  application  to  tlio 
marriaee  relation. 

But  it  is  contended  that  Lydia  A.  Maynard, 
the  first  wife  of  David  A.  Mfaynard,  was  enti- 
tled, notwithstanding  the  divorce,  to  the  east 
half  of  the  donation  claim.  The  settlement, 
it  is  true,  was  made  by  her  husband  as  a  mar* 
ried  man  In  order  to  secure  the  640  acres  in 
such  case  sranted  under  the  Donation  Act 
But  that  Act  conferred  the  title  of  the  land 
only  upon  the  settler  who  at  the  time  was  a  res- 
ident of  the  Territory,  or  should  be  a  resident 
of  the  Territory  before  December  1,  1850,  and 
who  should  reside  upon  and  cultivate  the  land 
for  four  consecutive  years.  The  words  of  the 
Act,  that  "there  shall  be,  and  hereby  is,  grant- 
ed to  every  white  settler  or  occupant,"  is  ouall* 
fied  by  the  condition  of  four  years'  resiaenco 
on  the  land  and  its  cultivation  by  him.  The 
settler  does  not  become  a  grantee  until  such 
residence  and  cultivation  have  been  had,  by  the 
very  terms  of  the  Act  Until  then  he  has  only  a 
promise  of  a  title,  what  is  sometimes  vaguely 
called  an  Inchoate  Interest  In  some  oi  the 
cases  decided  at  the  circuit,  the  fourth  section 
of  the  Act  was  treated  as  constituting  a  grant 
in  prtuenii,  subject  to  the  conditions  of  con* 
tinned  residence  and  cultivation,  that  Is,  n 

rant  of  a  defeasible  estate.  Adanu  v.  Burk$^ 
Sawy.  418.  But  this  view  was  not  accepted 
bv  this  court.  In  BaU  v.  Biii$eU,  101 U.  S.  508 
[25:  8201,  the  nature  of  the  grant  was  elaborate- 
ly consiaered,  and  It  was  held  that  the  title  did 
not  vest  in  the  settler  until  the  conditions  were 
fuUy  performed.  After  citing  the  language  of 
a  previous  decision,  that  "  It  Is  always  to  ba 
borne  In  mind,  in  construing  a  Congressional 
grant,  that  the  Act  by  T7hich  it  is  made  is  a  law 
as  well  as  a  conveyance,  and  that  such  effect 
must  be  given  to  It  as  will  carry  out  the  Intent 
of  Congress,"  the  court  said:  ^' There  cannot 
be  a  grant  unless  there  is  a  grantee,  and  conse- 
quently there  cannot  be  a  present  grant  unlesa 
there  u  a  present  grantee.  If,  then,  the  law 
making  the  grant  indicates  a  future  grantee  and 
not  a  present  one,  the  grant  will  take  effect  in 
the  future  and  not  presently.  In  all  cases  in 
which  we  have  given  these  words  the  effect  of 
an  immediate  and  present  transfer  it  will  bo 
found  that  the  law  has  designated  a  grantee 
qualified  to  take  according  to  the  terms  of  the 
law,  and  actually  In  existence  at  the  time."  ♦  ♦  • 
"  Coming  then  to  the  present  case,  we  find  that 
the  grantee  deeignated  wan  any  qualified  settler 
or  occupant  oi  the  public  lands  ♦  ♦  ♦  who 
shall  have  resided  upon  and  cultivated  the  same 
for  four  consecutive  years*  and  shall  otherwise 
conform  to  the  provisions  of  the  Act  The 
grant  was  not  to  a  settler  only,  but  to  a  settler 
who  had  completed  the  four  years  of  residence, 
etc.,  and  had  oUierwise  conformed  to  the  Act 
Whenever  a  settler  qualified  himself  to  become 
a  grantee  he  took  the  grant,  and  his  right  to  a 
transfer  of  the  le^l  title  from  the  UnitcKi  States 
became  vested.  But  until  he  was  qualified  to 
take,  there  was  no  actual  grant  of  the  soil.  The 
Act  of  Congress  made  the  transfer  only  when 
the  settler  brought  himself  within  the  aescrip- 
tlon  of  those  designated  as  grantees.    A  prea- 

12a  r.  s. 
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<Di  right  to  occupy  and  maintain  posaession,  so 
tt  u>  acquire  a  complete  title  to  tlie  soil,  was 

Gioted  to  erery  white  person  in  the  Territory, 
rioe  the  other  requisite  qualifications,  but 
bejro(^  Jiit  nothing  passed  until  all  was  done 
tlttt  was  necessary  to  entitle  the  occupant  to  a 
nam  of  the  land."  In  Vance  ▼.  Burbank,  101 
U.8.621  [25:931],  the  doctrine  of  the  Drevious 
case  was  reaffirmed,  and  the  court  addeci :  '  'The 
ftatntonr  nant  was  to  the  settler;  but  if  he  was 
married,  the  donation,  when  perfected,  inured 
to  the  benefit  of  himself  and  bis  wife  in  equal 
parti.  The  wife  could  not  be  a  settler.  She 
|o(  DOthinfr  except  through  her  husband." 

Wbeo,  therefore,  the  Act  was  passed  divorc- 
iig  the  husband  and  wife,  he  had  no  vested  in- 
lerM  in  the  land,  and  she  could  have  no  inter- 
cftgretter  than  his.  Nothing  had  then  been 
loqoired  by  his  residence  and  cultivation  which 
gate  bim  anything  more  than  a  mere  possessory 
r^t;  arightto  remain  on  the  land  soas  to  enable 
m  to  comply  with  the  conditions  upon  which 
the  title  was  to  pass  to  him.  After  the  divorce 
ibe  bad  no  such  relation  to  him  as  to  confer 
■poD  ber  any  interest  in  the  title  subsequently 
•eqaired  by  him.  A  divorce  ends  all  rights 
■ot  pnvioiuly  vested.  Interests  which  might 
^est  in  time,  upon  a  continuance  of  the  mar- 
riafpe  relation,  were  gone.  A  wife  divorced  has 
BO  right  of  dower  in  his  property;  a  husband 
^imroed  has  no  right  by  the  curtesy  in  her 
Inds,  nnleaa  the  statute  authoridng  the  divorce 
qiedallv  confer  such  right. 

It  foUows  that  the  wife  was  not  entitled  to 
fte  east  half  of  the  donation  claim.  To  entitle 
bar  to  that  half  she  must  have  continued  his 
wtfa  daring  hit  residence  and  cultivation  of  the 
■ad. 

ThtJmdffmaUqf  the  duffrmne  Court  qf  the  Ter- 
fittr$  wnut  Hmtfcfre  be  affirmed;  and  itieeo 


Mr.  JuetUe  Matthews  and  Mr.  Juetiee 
Qnijr  dissented.  Mr.  Jaetiee  Brikdlej  was 
■ot^meot  at  the  argument  and  took  no  part 
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ant  eoflsaar  of  the  navj.  retired  on 
« Is  eontled  to  one  hair  the  leave  of 
of  an  oAoer  on  the  active  list, 
afterwards  transferred  bj  the  action  of 
Aod  Senate  from  the  furlough  to  the 
UiC  his  itatvt  as  a  retired  officer  was  not 
his  paj  was  raised  from  that  of  an 
oo  furioivh  paj  to  that  of  one  re- 
eapav. 
Is  not  eotlUed  to  recover  the  differ^ 
•  half  and  threeguartersof  sea  paj 
daco  of  bis  transfer.   Tne  cause  of  his  re- 
the  same  and  detsrmSnes  his 
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BOrea  pay  UsL 
[NoVOOd.] 
M.ms.    Jieeiied  Mmrek  19,  2S88. 

APPEAL  from  a  judgment  of  the  Court  of 
Claima  Sifniost  a  claim  of  the  appellant  for 
ihediffefeoee  between  one  half  and  three  quar- 
maMp^ftamthadnteofhlatnnafer.    Af- 


mv.u. 


The  facts  are  fully  stated  in  the  opioion. 

Messre,  John  Paul  Jonee  and  Robert  B. 
Llnes»  for  appellant: 

A  codifying  statute  should  only  be  construed 
to  change  existing  law  where  the  intent  of  the 
Legislature  is  clear  to  make  such  change;  or 
where  the  language  of  the  Code  plainly  requires 
such  construction. 

Conger  v.  Barker,  11  Ohio  St.  18;  Hammock 
V.  Farmere  Loan  A  T.  Co.  105  U.  8.  85 
(26: 1114);  U.  8.  v.  Bovoen,  100  U.  S.  608  (25: 
681). 

When  the  words  of  a  statute  prescribinff 
compensation  to  a  public  officer  are  loose  and 
obscure  and  admit  of  two  interpretations  they 
should  be  construed  in  favor  of  the  officer. 

U.  8.  V.  Maree,  8  Story.  87;  U.  8.  v.  CoUier. 
8  Bhitchf.  825. 

The  judgment  dismissing  the  counterclaim 
should  be  affirmed,  because  it  seeks  to  recover 
money  voluntarily  paid  under  mistake  of  law. 

EUwU  V.  Sieartteout,  85  U.  S.  10  Pet.  187 
(0:878);  MtOlett  v.  U.  8.  21  Ct  CI.  487. 

Mr.  A.  H.  Oartand,  Atty-Qen.,  and  Heber 
J.  Majt  Aut-AUy.,  for  the  United  States. 

Mr.  Chief  Juetiee  Waite  delivered  the  opin- 
ion of  the  court: 

Howard  D.  Potts,  an  assistant  engineer  of  the 
navy,  being  phjpically  disabled,  was  examined 
by  a  naval  retiring  bcMutl  who  reported  that  he 
was  incapacitatedfrom  active  service,  and  that 
in  their  judgment  the  incapacity  did  not  orig- 
inate  in  the  line  of  dutv.  In  this  report  the 
President  concurred,  and  directed  a  retirement 
on  furlough  pay. 

The  sections  of  the  Revised  Statutes  govern- 
ing such  a  proceeding  are  as  follows: 

^'Sec.1440.  Said  [retirinfflboard shall  be  au- 
thorized to  inquire  into  andi  determine  the  facts 
touching  the  nature  and  occasion  of  the  disabil- 
ity of  anv  such  c^cer,  and  shall  have  such 
powers  of  a  court  martial  and  of  a  court  of  in- 
quiry as  may  be  necessary. 

"Sea  1450.  The  members  of  said  board  shall 
be  sworn  In  each  case  to  discharge  their  duties 
honestly  and  Impartially. 

"  Sec  1451.  When  said  retiring  board  finds 
an  officer  incapacitated  from  active  service,  it 
shall  also  find  and  report  the  cause  which,  In 
its  Judgment,  produoMl  his  incapacity,  and 
whether  such  cause  is  an  incident  of  the  service. 

"  Sec.  1452.  A  record  of  the  proceedings  and 
decision  of  the  board  in  eaco  case  shall  be 
transmitted  to  the  Secretary  of  the  Navy,  and 
shall  be  laid  bv  him  before  the  President  for  his 
approval  or  dJiApproval  or  orders  in  the  case. 

^*  Sec.  1458.  When  a  rethring  board  finds  that 
an  officer  is  incapacitated  for  active  service,  and 
that  his  incapacity  is  the  result  of  an  incident 
of  Uie  service,  such  officer  shall,  if  said  decision 
is  approved  by  the  President,  be  retired  from 
active  service,  with  retired  pay,  as  allowed  Xxj 
chapter  8  of  this  title. 

"Sec.  1454.  When  said  board  finds  that  an 
officer  is  incapacitated  for  active  service,  and 
that  his  inci^>acity  Is  not  the  result  of  anv  Inci- 
dent of  the  service,  such  officer  stiall.  if  said 
dedsicm  is  approved  by  the  President,  be  retired 
from  active  service  on  furlough  pav,  or  wholly 
retired  from  service  with  one  year^  pay,  as  tM 
President  may  determine. 

"Seo.  1598.  Omeers  placed  on  the  ratired  list, 
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OD  forloagli  p«r,  shall  receive  only  one  half  of 
Ihe  pay  lo  whicn  they  would  have  been  entitled 
If  on  leaye  of  absence  on  the  active  list." 

On  the  tSth  of  March,  1877,  Potts  was  nom- 
inated by  the  President  and  confirmed  by  the 
Senate  on  the  17th  of  the  same  month,  for 
transfer  from  the  furlough  to  the  retired  pay  list 
under  section  1594  of  the  Revised  Statutes. 
That  section  is  as  follows: 

**  Sec  1594.  The  Presideut,  by  and  with  the 
advice  and  consent  of  the  Senate,  may  transfer 
any  officer  on  the  retired  list  from  the  furlough 
to  the  retired  pay  list." 

Since  his  coDDmiation  he  has  been  paid  one 
half  the  sea  pay  of  an  officer  of  his  rank  at  the 
time  of  retirement,  the  accounting  officers  beinff 
of  opinion  that  bis  case  fell  wimin  tpe  second 
clause  of  section  1588  of  the  Revised  Statutes, 
which  is  as  follows: 

'*  The  pay  of  all  other  officers  on  the  retired 
list  (excluaing  those  above  specified)  shall, 
when  not  on  active  duty,  be  equid  to  one  half 
the  sea  pay  provided  bv  this  chapter  for  the 
grade  or  rank  held  by  tnem  [respectively]  at 
Uie  time  of  retirement." 

He  claims,  however,  that  after  his  transfer 
from  the  furlough  to  the  retired  list  he  was  en- 
titled to  three  quarters  of  the  sea  pay  under  the 
first  clause  of  tnat  section  as  follows: 

'*  Sec.  1588.  The  pay  of  all  officers  of  the 
navy, who  have  been  retired  after  45  years'  serv- 
ice after  reaching  the  age  of  16  vears,  or  who 
have  been  or  may  be  retired  after  40  years' 
service,  upon  their  own  application  to  the  Pres- 
ident, or  on  attaining  the  age  of  62  years,  or  on 
account  of  incapacity  resmting  from  long  and 
faithful  service,  from  wounds  or  injuries  re- 
ceived in  the  line  of  duty,  or  from  sickness  or 
exposure  therein,  shall,  when  not  on  active 
duty,  be  equal  to  75  per  centum  of  the  sea  pav 
provided  by  this  chapter  for  the  grade  or  rank 
which  they  held,  respectively,  at  the  time  of 
iheir  retirement" 

This  suit  was  brought  to  recover  the  differ- 
ence between  one  hfdf  and  three  quarters  of  sea 
pay  from  the  date  of  his  transfer.  The  oourt 
of  claims  gave  judgment  against  him,  and  from 
that  judgment  thfi  appeaTwas  taken. 

We  agree  entirely  with  the  court  of  claims  In 
the  view  it  took  of  the  case.  The  finding  of  the 
retiring  board,  approved  by  the  President,  is  the 
Judgment  of  the  tribunal  created  under  the  law 
for  the  government  of  the  navy  to  determine 
such  questions, — that  Potts  be  retired  from 
active  service  for  Incapadtj  which  "did  not 
originate  in  the  line  of  du^.^  This  made  him 
a  retired  officer  on  furlough  pay,  and  gave  him 
one  half  the  leave  of  absence  pay  of  an  officer 
on  the  active  list  When  he  was  afterwards 
transferred  by  the  action  of  the  President  and 
Senate  "from  the  furlough  to  the  retired  pay 
Ust,"  his  tttUut  as  a  retired  officer  was  not 
changed.  He  still  remained  an  officer  retired 
for  mcapadty  which  did  not  originate  In  the 
line  of  duty,  but  his  pay  was  raised  from  that 
of  an  officer  retired  "  on  furiouffh  pay  "  to  that 
of  one  retired  on  half  sea  pay.  In  otber  words, 
he  was  taken  from  the  furlough  list  and  put  on 
the  list  of  those  retired  under  drcuinstances 
which  brought  them  within  the  second  clause 
of  section  1588.  instead  of  the  first  The  object 
of  the  statute  is  not  to  enable  the  President  and 
Senate  to  vacate  the  finding  of  the  retiiing 
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board  that  the  incapad^  of  the  officer  did  not 
"  originate  In  the  line  of  duty,"  and  to  dectile 
that  it  was  "  the  result  of  an  incident  of  the 
service,"  but  to  afford  a  means  for  his  relief 
from  the  consequences  of  such  a  finding,  to  the 
extent  of  adding  to  his  pay  the  dmerence 
between  the  half  ot  leave  of  absence  pay  and  the 
half  of  sea  pay.  It  may  have  been  Intended  ai 
a  provision  for  a  remedy  for  wrongs  done  by 
retiring  boards,  but  it  limited  the  power  of  the 
President  and  Senate  in  that  behalf  to  a  transfer 
of  the  name  of  the  officer  from  "  the  foriough 
to  the  retired  pay  list"  The  cause  of  his  re 
tirement  still  remains  the  same,  anddeterminei 
his  position  on  the  "  retired  pay  list" 

Tha  Judgment  <if  the  Court  of  (Xaime  ie  of- 
firmed. 


UNITED  STATES,  A^ppi.. 

e. 

JABEZ  BURCHARD. 


JABEZ  BURCHARD,  ApgiL. 

e. 

UNITED  STATES. 

(Bee  &  G.  Beporter'sed.  ITS-ISL) 

Fa/y  cf  retired  navy  affieer-^eounterdaim, 

L  An  aariBtant  engineer  In  tbe  navy  after  hit 
tranafer  **from  tbe  furlough  to  the  retired  pajUst^ 
is  not  entitled  to  more  than  half  sea  pay. 

Sl  In  a  suit  in  tbe  court  of  claims,  broucfatbjaiMk 
officer  to  recover  a  baUmce  claimed  to  oe  due  f  ov 
pay*  tbe  United  States  maj  recover  back,  as  a  oo«  n* 
teromim,  any  amount  he  may  hare  been  paid  ov«tr 
what  he  was  actually  entitled  to  by  law. 

[Nos.  158,  1882.1 
Argued  FA.  f  ,  2S88.    Decided  Jiareh  19,  2S88. 

CROSS  appeals  from  a  judgment  of  the 
Court  of  Olaims  against  the  united  States, 
upon  a  counterclaim  set  up  by  It  in  an  action 
brought  to  recover  a  balance  claimed  to  be  doe 
for  pay.    Reversed, 

The  case  is  fully  stated  In  the  opinion. 

This  case  was  argued  with  the  preceding  cmse 
of  Fi9tt$  Y.  United  Staiee,  and,  for  potSta  of 
counsel,  see  that  case. 

Jftfftrs.  Robert  B*  Ltnes  and  Mkn  Piaul 
Jonee,  for  Burchard. 

Mr.  Hebor  4.  Max*  AeeL,  Atty.,  for  tbe 
United  States. 

Hr,  OhitfJueUee  Waite  delivered  the  opin- 
ion of  the  court: 

Jabez  Burchard,  an  assistant  engineer  in  tbe 
navy,  was  examined  by  a  retiring  board  organ- 
ized under  section  1448  of  the  Revised  Statutes; 
and  the  board  reported  that  he  was  Incapaci- 
tated from  active  service,  and  "that  bia  inca- 
pacity was  not  the  result  of  an  hicident  of  tba 
service."  The  statutes  regulating  sucfa  a  pro- 
ceeding are  given  in  full  in  J^itte  ▼.  ITiuUd 
8tate$,  ante,  661,  Just  decided.  The  President 
approved  the  findings,  and  Burchard  wp^  retired 
on  furlough]^,  O^ber  26, 1874.  C ^  tbe  llrat 
of  March,  18T7,  the  Secretary  of  the  Kavr  ad- 
dressed  a  letter  to  the  FourUi  Auditor  ox  tbe 
Treasury,  stating  that  "Upon  a  full  rt^view  of 
all  the  facts  in  tbe  case  *  *  *  the  l>epartnient 
is  of  opinion  that  the  causes  which  incapaci- 
tated him  [Burchard]  for  active  doty  were  in- 
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ddent  to  the  Mnrloe,  and  that  he  should  haye 
the  higgler  rates  of  pay  allowed  to  retired  offl- 
em  by  section  1688  of  the  Revised  Statutes." 
Od  the  first  of  March,  1878,  the  President 
nttdethe  following  nomination: 

*^the  Senate  of  the  United  States: 

"In  aocordanoe  with  section  1504  of  the  Re- 

..    filed  Slatotes,  I  nominate  Jahez  Burcbard  as- 

''    dttant  engineer,  to  he  transferred  from  the 

farkNudi  to  Ibe  retired  pay  list  of  the  navy  from 

tbe20&  of  October,  187i 

"K  B.  Hatkb." 

On  the  S5th  of  March,  1878,  the  Senate  ad- 
TiKd  and  consented  to  the  appointment  as  fol- 
lows: 

*'Be$olwd,  That  the  Senate  adylse  and  con- 
teat  to  the  appointment  of  Assistant  Enffineer 
Bofdiard  to  be  transferred  from  the  furlough 
to  the  retired  pay  list  from  the  26th  of  October, 
1974,  agreeably  to  the  nomination." 

On  t£e  1st  ox  April,  1878,  Burcbard  was  no- 
tiied  of  this  transfer. 

From  the  26tb  of  October,  1874,  until  the  1st 
of  Aprfl,  1878,  he  has  been  paid  75  per  cent  of 
the  sea  pay  for  the  grade  or  rank  which  he  held 
at  the  tune  of  retirement,  being  $1,275  a  year. 
8iBoe  Aprfl  1, 1878,  he  has  been  paid  $850  a 
year,  an<ter  the  second  clause  of  section  1588 — 
lis  hslf  sea  pay.    He  brought  this  suit  on  the 
fth  of  September,  1888,  to  recover  the  differ- 
CKe  between  one  half  and  three  quarters  of 
tea  pay  from  April  1, 1878.    The  United  States 
set  np  by  way  of  cotmterdaim  that  he  had 
been  orma^  $1,168.75  for  his  salary  from 
Aprfl  1,  1876,  to  March  81,  1878,  and  asked 
Judgment   for  that  amount    The  court  of 
dafans,  on  the  4th  of  February,  1884,  dismissed 
both  the  petition  and  counterclaim.    From  that 
Jodgmeot  both  parties  appealed.    That  of  the 
Usated  States  was  docketed  in  this  court  Octo- 
b«  Si,  1884^hich  was  during  the  return  term: 
hot  that  of  Burchard  was  not  docketed  until 
Jsanaij  7,  1888,  and  he  did  nothing  here  in 
the  mean  time  to  make  himself  an  actor  in  that 
behalf.  For  that  reason  his  appeal  is  dismissed, 
for  want  of  doe  prosecution,  on  tbc  authority 
of  As  A  A  (kl»me,  105  U.  S.  447  [20:1005]. 
Sse  abo  BMm  t.  JHeJHnson,  108  U.  S.  168  [27: 
Mb  n#  7^nHi4U,  106  U.  S.  117  [27:8771. 
w«  hafVp  then,  for  consideration  only  the 
which  arise  on  the  appeal  of  the 
ilea.    The  suit  was  brought  to  recover 
a  haiaiiee  dalmed  to  be  due  f or  pay  after  March 
ti,  WS.    The  counterclaim  is  for  moneys  al- 
ined to  hftTe  been  overpaid  between  October 
m,  tflTM,  and  March  81, 1878.    As  the  petition 
«f  Bvchftrd  was  dismissed  because  he  had  al- 
paki  in  fufl  for  all  he^was  entitled 
SI,  1878,  the  appeal  of  the  United 
brings  op  onfy  the  questions  presented 
fay  thm  ooontcrciaim.    These  are,  first,  as  to  the 
SMiwt  which  Burcbard  was  actuaUy  entitled 
to  for  his  pay  between  October  26,  1874,  and 
A^  1, 1878,  after  bis  transfer  '*from  the  fur- 
baoh  to  the  retired  pay  list,"  and,  second,  as 
10  tic  r1|dbt  of  the  United  States  to  recover  back 
mj  mmoQat  he  may  have  been  paid  over  what 
ht  wan  accnally  entitled  to  by  Uw. 

At  to  dw  first  of  these  questions  it  was  set- 
iSmi  fsi  tke  eaae  of  PbU$,  ants,  that  he  was  in 
BO  evcBt  entitled  to  more  than  half  sea  pay,  and 
latf  aD  he  goc  over  that  was  by  a  mistake  of 
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the  accounting  ofllcera  Whether  he  was  en- 
titled to  more  than  half  of  leave  of  absence  pay 
before  April  1. 1878,  depends  on  the  effect  of 
the  action  of  thePresident,'withthe  advice  and 
consent  of  the  Senate,  in  antedating  the  trans- 
fer so  as  to  make  it  relate  back  to  October  26, 
1874,  when  the  nomination  to  the  Senate  was 
not  actually  made  untU  March  1, 1878. 

What  is  now  section  1594  of  the  Revised 
Statutes  was  originally  enacted  as  part  of  sec- 
tion 8  of  the  Act  of  January  16, 1867,  chap.  12, 
11  Stat,  at  L.  154,  "to  amend  an  Act  of  Febru- 
ary  28,  1855,  chap.  127, 10  Stat  at  L.  616.  be- 
ing 'An  Act  to  Promote  the  EBidencv  of  the 
Navy,' "  and  it  was  evidently  intendea  to  ena- 
ble the  President,  with  the  advice  and  consent 
of  the  Senate,  to  relieve  a  deserving  officer  to 
a  limited  extent  from  the  consequences  of  the 
findings  of  retiring  boards.  Under  such  cir- 
cumstances it  should  in  our  opinion  be  liborally 
construed  in  favor  of  Justice.  This  case  may 
fairly  be  taken  for  illustration.  The  law  re- 
qidres  a  record  of  the  proceedings  and  decixioii 
of  the  retiring  board  to  be  made  and  transmit- 
ted to  the  Secretary  of  the  Navy,  and  by  bim 
laid  before  the  President  for  his  approval  or 
disapproval,  or  orders  in  the  case.  At  first  the 
findings  in  this  case  were  approved,  andordera 
made  thereon,  but  afterwaras  the  Department 
became  satisfied  on  re-examination  that  the 
findings  were  wrong,  and  that  the  incapacity 
was  actually  the  result  of  causes  incident  to  ti^a 
service.  Neither  the  Department  nor  the  Pres-  r  isoi 
ident  could  then  change  the  findings,  as  they 
bad  already  been  approved,  and  were  no  longer 
open  to  review.  The  action  of  the  Preddenl 
was  eouivalent  to  the  Judgment  of  an  appropri- 
ate tribunal  upon  the  facto  as  found.  Tnal 
lodgment  as  a  Judgment  could  not  be  disturbed, 
but  under  this  statement  it  was  lust  within  the 
power  of  the  President,  with  the  advice  and 
consent  of  the  Senate,  to  relieve  the  officer  to 
some  extent  from  ita  consequences  by  truisfer- 
ring  him  from  furlough  to  retired  pay.  There 
is  no  prohibition  against  antedating  such  a 
transfer.  The  statute  simply  says  that  the  Pres- 
ident, by  and  with  the  aavice  and  consent  of 
tbc  Senate,  may  make  it;  and  in  our  opiidon  hiB 
may  with  like  advice  and  consent  determine 
whether  it  shall  operate  only  in  the  future,  or 
relate  back  to  a  time  when  In  his  judgment  il 
ought  to  have  been  mnted.  It  foUows  that 
Btuchard,  by  this  acoon  of  the  President  and 
Senate,  became  entitled  to  half  sea  pay  from 
October  26, 1874.  He  has  thus  been  overpaid 
only  to  the  extent  of  one  fourth  of  sea  pay  nom 
October  26, 1874,  to  March  81, 1878,  or  at  the 
rate  of  i425  a  year. 

It  only  remains  to  consider  whether  the 
amount  which  has  thus  been  paid,  or  as  much 
thereof  as  is  embraced  in  the  counterclaim  case, 
be  recovered  back  in  this  action,  and  we  are  oi 
the  opinion  that  it  can.  The  action  was  brooff  ht 
by  Burcbard  to  recover  a  balance  daimea  to 
be  due  on  pay  account  from  the  date  of  his  re- 
tirement, ae  had  been  paid  according  to  bis 
present  claim  until  April  1, 1878,  ana  conse- 
quently there  was  nothing  to  complain  of  back 
of  that  date.  But  in  reality  the  account  had  ' 
never  been  closed,  and  was  always  open  to  ad- 
lustment  Overpaymento  made  at  one  time 
by  mistake  could  be  corrected  and  properly 
charged  against  credito  coming  in  afterwards. 
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nil  pay  was  fixed  by  law,  and  the  diabursfng 
officers  of  the  DepartmeDt  had  no  authority  to 
allow  him  any  more.  If  they  did  it  was  in 
violntion  of  the  law,  and  hehasnoriffht  to  keep 
what  he  thus  obtained.  Whether  the  Govern- 
ment  can  in  any  case  be  precluded  from  re- 
claiming money  which  has  been  paid  by  its 
disbursing  and  accounting  officers  under  a  mis- 
take of  law,  is  a  question  which  it  is  not  now 
necessary  to  deciae  any  more  than  it  was  in 
M'Elrath  v.  United  BtaUs,  102  U.  8.  426,  441 
[26:189,102],  when  it  was  su^ested.  This  is 
a  case  where  the  disbursing  officers,  supposioff 
tbat  a  retired  officer  of  the  navy  was  entitled 
to  more  tban  it  turns  out  tbe  law  allowed,  ha\re 
overpaid  him.  Certainly  under  such  circum- 
stances the  mistake  may  be  corrected. 

It  foUotM  that  the  judgment  agaimt  the  United 
States  upon  the  counterclaim  muMt  beretersed 
and  the  cauee  remanded  for  further  proeeedinge 
not  incomistent  teith  thie  opinion.  It  ii  eonee- 
quently  eo  ordered,    Beveried, 


RICHARD  A.  TILGHMAK,  App$., 

V, 

WILLIAM  PROCTOR  bt  al. 


WILLIAM  PROCTOR  bt  al.,  Appte., 

RICHARD  A.  TILGHMAN. 

(See  8.  C  Beporter'S  ed.  18^16L) 

Damageefor  infringement  of  paient^n  equOp 
acUon — inereaee  of  damagee—maetet'e  report 
^4>urden  of  proof —interim 

1.  In  an  action  at  law,  for  the  Infringement  of  a 

Stent,  the  plaintiff  can  recover  only  the  actual 
mages  which  he  has  sustained.  The  usual  license 
fees  with  interest  is  the  usual  measure  of  damages; 
but  the  court  may  inflict,  as  punitive  damages, 
thrice  the  amount  of  the  verdict. 

2.  Upon  bill  in  equi^  by  the  owner  against  In- 
fringers of  a  patent,  the  plaintiff  can  recover  the 
amount  of  actual  gains  and  profits  that  the  defend- 
ants have  made  by  the  use  of  his  invention,  or,  in 
other  words,  the  fruits  of  the  advantage  derived 
from  the  use  of  the  invention. 

8.  Under  the  provision  of  the  Patent  Act  of  10TO, 
embodied  in  the  Bevised  Statutes,  the  court;  sitting 
in  equity,  has  the  same  power  to  increase  the  dam- 
ages that  it  has  in  actions  upon  the  case. 

4.  The  conclusions  of  the  master,  upon  the  testi- 
mony, as  to  the  amount  of  damages,  have  every 
reasonable  presumption  In  their  favor,  and  are  not 
to  be  set  aside  or  modified  unless  there  dearly  ap- 
pears to  have  been  error  or  mistake  on  his  part. 

5.  The  plaintiff  has  the  burden  of  proving  the 
amount  of  profits  that  the  defendants  have  made  by 
the  use  of  his  invention. 

6.  The  profits  allowed  in  equity  for  the  infringe- 
ment of  a  patent  do  not  bear  interest  until  after 
their  amount  has  been  Judicially  ascertained. 

[Nos.  587,  648.] 
Argued  Not.  3,  4»  ^,  ^^86.    Decided  March  19, 

1888. 

CROSS  appeals  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the 
Southern  District  of  Ohio,  for  damages  for 
iDfringement  of  letters  patent  JSeverid  and 
remanded,  with  directions  to  enter  a  decree  for 
plaintiff  for  a  larger  eum. 
The  facts  are  fully  stated  bj  the  court 
Mesere.  Q^orM  Harding^  and  Francia 
T.  Chambers*  for  Tilghman: 
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An  accounting  for  profits  is  the  proper  mode 
of  ascertainingan  infringer's  liability  in  equity. 

Providence  Rubber  Oo,  v.  Qoodgear^  76  U.  8. 
9  WaU.  804  a»:  571);  Mowry  v.  "Whitney,  81  D. 
S.  14  Wall.  620  (20:860);  Mece  v.  Oonaoer,  11  0. 
G.  1111;  Cawood  Patent,  04  U.  S.  695  (24:288); 
BirdeaU  v.  Coolidge,  08  U.  S.  88  (28:804);  Root 
V.  Lake  Shore  dJi.S.R  Oo.  105  U.  8. 189(26: 
975);  Thompson  v.  Wooster,  114  U.  S.  104  (29: 
105);  BirdseU  v.  Shaliol,  112  U.  8.  485  (28:768); 
Penn  v.  Bitby,  L.  R  8  Eq.  808;  WilUame  v. 
Rome,  W.dO.R.  Oo.  18  Blatcbf.  181;  Knot  v. 
Great  Western  O.  Mining  Co.  6  Sawy .  480;  Woos^ 
ter  Y.  Taylor,  14  Blatchf.  408. 

Messrs,  William  BL  Bamsej  and  Robert 
H.  Parkinson*  for  Proctor  et  aL 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  was  a  bill  in  equity,  filed  June  26, 1874» 
by  Richard  A.  Tilghman  against  William  Proc- 
tor and  four  others,  copartners  under  the  name 
of  Proctor  &  Gamble,  praying  for  an  injunc- 
tion, for  an  account  of  profits,  and  for  dam- 
ages, for  the  infringement  of  letters  patent, 
originally  granted  to  Tilghman  for  fourteen 
years  from  January  9, 1854,  and  afterwards 
extended  to  January  9, 1875,  for  the  process  of 
manufacturing  fat  acids  and  glycerine  from 
fatty  bodies  by  the  action  of  water  at  a  high 
temperature  and  pressure. 

The  infriuffement  complained  of  in  this  suit 
was  from  May  1, 1870,  to  January  8,  1875. 
Similar  suita  bv  this  plaintiff  against  other  de- 
fendants had  oeen  maintained  by  the  Circuit 
Courts  for  the  Southern  Districts  of  Ohio  and 
of  New  York  in  1862  and  1864  respectiTely. 
TOghman  v.  Work,  2  Fish.  Pat  Cas.  229;  IV^ 
man  v.  Mitchell,  Id.  518.  In  the  suit  In  New 
York,  a  final  decree  for  an  account  of  profita  [i: 
was  entered  by  the  circuit  court  on  September 
1, 1871.  TOghman  v.  MitcheU,  9  Bhitchf.  1. 18; 
8.  0. 4  Fish.  Pat.  Cas.  599,  615.  On  March  2» 
1874,  that  decree  was  reversed  in  this  courts  by 
the  oirfnion  of  four  justices  against  Uiree,  iwa 
Judges  not  sitting,  upon  the  hypothesis  that 
Tilghman's  patent  was  limited  to  the  apparatas 
therein  described,  and  that  the  use  of  an  ap- 
paratus similar  to  that  used  by  the  praBeni  de- 
fendants was  not  an  infringement  Mitekett  ▼. 
Tilgliman,  80  U.  S.  19  WaU.  287,  419  [28: 128, 
144].  liL 

In  the  case  at  bar,  the  circuit  court,  on  De- 
cember 2, 1874,  following  the  dedsion  of  thia 
court  in  Mitchell  v.  Tilghman,  made  a  decree 
dismissing  the  bilL    But,  on  appeal  from  that 
decree,  this  court,  at  October  Term,  1880,  by  a 
unanimous  opinion,  overruled  its  deciskHi  In 
Mitchell  Y.  Tilghman,  and  adjudged  that  Tilgb- 
man's  patent  was  a  vaNfft>ne  for  a  procena,  and 
not  merely  for  the  particular  apparatus  de- 
scribed in  the  specifications;  that  that  appara- 
tus could  be  operated  to  produce  a  baieOdal 
result:  that  the  defendants  had  infrini^ed  the 
plaintiff's  patent;  and,  therefore,  that  the  de- 
cree of  the  circuit  court  be  reversed,  and  the 
case  remanded  with  directions  to  enter  a  decree 
for  the  plaintiff  in  conformi^  with  that  opin- 
ion,    imhman  v.  Proctor,  1<&  U.  S.  708  [S5: 
2791.    There  is  nothing  in  the  record  before  u» 
to  induce  any  change  or  modification  of  the 
conclusions  then  announced. 

By  making  a  few  extracts  from  tbat  oplnloii» 


wn. 
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the  questions  'now  before  us  will  be  the  better 
oodentoocL 

"The  natent  in  opestion  relates  to  the  treat- 
Deotof  fats  and  oils,  and  is  for  a  process  of 
Kpinting  their  component  parts  so  as  to  ren- 
der them  better  adapted  to  the  uses  of  the  arts. 
It  was  discovered  by  Cherreul,  an  eminent 
French  chemist,  as  earlj  as  1818,  that  ordinary 
ftt,  ullow  and  oil  are  regular  chemical  com- 
poond*.  consisting  of  a  base  which  has  been 
cenned  glycerine,  and  of  different  adds,  termed 
feoenUlj  fat  acids,  but  spedflcaUy  stearic,  mar- 
nric  tod  oleic  acids.    These  adcis,  in  combina- 
uoQ  aererally  with  glycerine,  form  stearine, 
oargarioe  and  oleine.    They  are  found  in  dif • 
1    (erent  proportions  in  the  various  neutral  fata 
sod  oils;  stearine  predominating  in  some,  mar- 
gsrine  in  others,  and  oleine  in  others.     When 
leptnted  from  their  base  (glycerine)  they  take 
op  in  equivalent  of  water,  and  are  called  free 
m  adds.    In  this  state  they  are  in  a  condition 
for  bring  utilized  in  the  arts.    The  stearic  and 
tad  margaric  acids  form  a  whitish,  semi-trsns- 
putnt,  Guti  substance,  resembling  spermaceti, 
which  is  manufactxured  into  candles.    They 
tre  teparaled  from  the  oleic  acid,  which  is  a 
thin  oQy  fluid,  by  hydrostatic  or  other  power- 
tel  pvNsure;  the  oleioe  being  used  for  manu- 
&ctaring  soap,  and  other  purposes.    The  base, 
fflfoeriDe,  when  purified,  has  come  to  be  quite 
i  desirable  article  for  many  uses.'     102  U.  8. 
W.  7»  (26:  279,  281J. 

The  suDstance  of  Tilgh man's  discovery  and 

ioTcotion  was  thus  summed  up  by  the  court: 

"  Tliat  the  fat  acids  can  be  separated  from  gly- 

(criaa,  without  injury  to  the  latter,  by  the  single 

ttd  simple  process  of  subjecting  the  neutral 

fit,  whilst  in  intimate  miiture  with  water,  to  a 

Ugfa  degree  of  heat  under  sufficient  pressure  to 

i       prwent  the  water  from  being  converted  into 

!       itesiD,  without  the  employment  of  any  alkali 

Of  SQlphuric  acid,  or  other  saponifying  agent; 

the  openoion,  even  with  the  most  solid  fats, 

he^  capable  of  completion  in  a  very  few  min- 

iitei  wboi  the  beat  applied  is  equal  to  that  of 

aeUiug  Usad,  or  612'  Fahrenheit;  but  requiring 

arreraTboura  when  it  is  as  low  as  850*  or  400^ 

Pihreoheit.     The  only  conditions  are  a  con- 

iDt  and  intimate  commixture  of  the  fat  with 

the  wal^r,  a  high  decree  of  heat,  and  a  pressure 

•rfBdeotly  powerf  ulto  resist  the  conversion  of 

fte  water  into  steam.    The  result  is  a  decom- 

positaoQ  of  the  fatty  body  into  its  elements  of 

tiytxrioe  and  fat  acids,  each  element  taking  up 

th*  rcqui«lte  equivalent  of  water  essential  to  its 

TMte  existence,  and  the  glycerine  in  solution 

■^aratiog  itself  from  the  fat  acids  by  settling 

ttk  ckc  bottom  when  the  mixed  products  are  aT 

^vwcd  to  ttmnd  and  cool.    In  this  process  a 

''hcodcal  change  takes  place  in  the  fat,  in  con- 

*yeiwje  of  tb«»  presence  of  the  water  and  the 

srtfve  influeoce  of  the  heat  and  pressure  upon 

*t  soixtim. -     pp.  712,  71 8 J[282]. 

TW  court  spnke  of  the  different  forms  of  ap- 

.     poflitqis,  meouoncd  in  Tilshman's  patent,  or 

'     Mid  by  tbe  defendanU,  as  fdlows: 

"The  appftratus  described"  in  the  patent 
"'varfsta  01  a  oofl  of  iron  pipe,  or  other  metallic 
'tMag.  erected  fn  an  oven  or  furnace,  where  it 
f^m  he  sobtectf d  to  a  high  degree  of  heat;  and 
'aa^mgh  this  pipe  the  mixture  (of  nearly  equal 
^um  of  &t  AM  water),  made  into  an  emulsion 
a  a  sqaraie  weasel  bv  means  of  a  rapidly  vi- 


brating  piston  or  dasher,  Is  impelled  by  a  force 
pumpTn  a  nearlv  continuous  current,  with  such 
regulated  velocity  as  to  subject  it  to  the  heat  oi 
the  furnace  for  a  proper  lencrth  of  time  to  pro- 
duce the  desired  result;  which  time,  when  the 
furnace  is  heatikl  to  the  temperature  of  612* 
Fahrenheit,  is  onlv  about  ten  minutes.  The 
fat  and  water  are  kept  from  separating  by  the 
vertical  position  of  the  tubes,  as  well  as  bv  the 
constant  movement  of  the  current;  ana  are 
prevented  from  being  converted  into  steam  by 
weighting  the  exit  valve  by  which  the  product 
is  discharged  into  the  receiving  vessel,  so  that 
none  of  it  can  escape  except  as  it  is  expelled  by 
the  pulsations  proauced  by  the  working  of  the 
force  pump.  Before  arriving  at  the  exit  valve, 
the  pipe  is  passed  in  a  second  coil,  through  an 
exterior  vessel  filled  with  water,  by  whidi  the 
temperature  of  the  product  ia  reduced.  After 
the  product  is  discharged  into  the  receiving 
vessel,  it  is  allowed  to  stand  and  cool  until  the 
glvcerine  settles  to  the  bottom  and  separates  it- 
self from  the  fat  acids.  The  latter  are  then 
subjected  to  washing  and  hydraulic  pressure  in 
the  usual  way."    pp.  718,  719  [284T. 

"It  is  evident  that  the  passing  of  tne  mixture 
of  fat  and  water  through  a  heated  coil  of  pipe 
standing  in  a  furnace  is  only  one  of  several  wars 
in  which  the  process  nuiy  be  applied.  The 
patentee  suggests  it  as  what  he  conceived  to  be 
the  best  way,  apparently  because  the  result  is 
produced  wiUi  great  rapidity  and  completeness, 
but  other  forms  of  apparatus,  known  and 
in  public  use  at  the  time,  can  as  well  be  em- 
ployed without  changing  the  process.  A  com- 
mon digester,  or  boiler,  can  evidently  be  ao 
used,  provided  proper  means  are  employed  to 
keep  up  the  constant  admixture  of  the  water 
and  fat,  which  is  a  tine  qua  non  in  the  opera- 
tion."   pp.  719,  720  [284]. 

"iThe  defendants  use  a  boiler  in  which  the 
charge  of  U*-  and  other  materials  is  placed  and 
heatM;  and  do  not  mix  the  fat  and  water  in  the 
manner  pointed  out  in  the  speciflcaJ'm  of  the 
patent,  but,  on  the  contrary,  have  inserted  in 
the  boiler  a  pump  which  forces  the  water,  as  it 
settles  to  the  bottom,  upwards  to  the  top  of  the 
mass,  and  pours  it  upon  the  upper  surface, 
whence  it  again  finds  its  way  down  through  the 
fat,  thus  keeping  up  a  constant  mixture/'  p. 
780  [288]. 

It  was  expressly  decided  that  neither  the  form  * 
of  the  defendants'  apparatus,  nor  the  addition 
of  lime,  nor  the  use  of  steam,  nor  tbe  applying 
of  a  lower  degree  of  heat,  prevented  their  proc- 
ess from  being  an  infringement  of  the  plalntiiTs 
patent    pp.  780-788  [SSs,  289]. 

The  court  also  said:  "  It  is  objected  that  the 
particular  apparatus  described  in  the  patent  for 
carrying  the  process  into  effect  cannot  be  oper- 
ated to  produce  any  useful  result  We  have 
examined  the  evidence  on  this  point,  and  are 
satisfied  that  it  shows  the  objection  to  be  un- 
founded. A  recapitulation  of  this  evidence  ia 
not  necessarv.  Tiie  testimony  of  Tilghman 
himself,  of  Professor  Booth,  and  Mr.  Wuson  ia 
directly  to  the  point"    p.  780  [2881. 

In  accordance  with  the  judgment  and  man- 
date of  this  court,  the  circuit  court,  in  Februa- 
ry, 1877.  entered  an  interlocutory  decree  for  the 
plaintifr,  and  referred  the  case  to  a  master  "to 
ascertain  and  tax  and  state  and  report  to  the 
court  an  account  of  the  gains,  profits,  savings 
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and  advantages  which  the  said  defendants  have 
received,  or  which  have  arisen  or  accrued  to 
them,  from  infringing  the  said  exdnsive  rights 
of  the  said  compUSnant  by  the  use  of  the  proc- 
ess patented  in  the  said  letters  patent,  as  well  as 
the  damages  the  said  complainant  has  sustained 
thereby."  The  master  filed  his  report  in  Au- 
gust, 1881 

As  to  damages,  "the  master  finds  from  the 
evidence  that  the  complainant  has  derived  no 
profit  from  the  invention  involved  in  this  suit, 
otherwise  than  by  granting  licenses  to  others 
to  use  the  same.  These  ucenses  have  been 
granted  to  all  manufacturers  desiring  to  use  his 
process,  at  a  substantially  uniform  fee  of  twentv 
cents  for  each  hundred  pounds  of  fat  treatea, 
payable  monthly.  For  several  years,  the  re- 
spondents held  such  a  license  from  Uie  com- 
plainant, but  terminated  the  same,  refusing  to 
pay  the  stipulated  license  fees,  after  May.  1, 
1870,  although  continuing  to  use  the  process 
until  the  expration  of  the  patent  on  January  8, 
1876."  The  master  further  says:  "The  accom- 
panying table  A  shows  the  quantity  of  fat 
treated  oy  the  respondents  during  each  month  of 
infringement,  the  license  fees  therefor,  and  in- 
terest thereon  to  October  7,  the  first  day  of  Oc- 
tober Term,  1884,  making  the  whole  amount  of 
the  complainant's  damages  herein  $79,566.91." 

As  to  the  profits,  gains,  savinn  and  advan- 
tages which  had  accrued  to  the  defendants, 
the  master  finds  that  what  was  known  as  *'  the 
lime  saponification  process,"  which  consisted 
in  the  manufacture  of  the  fat  into  soap  bv  the 
use  of  lime,  and  in  iht  decomposition  of  that 
soap  into  fatty  acids  and  glycerine  by  the  aid 
of  sulphuric  add,  was  more  advantageous  than 
any  other  process  open  to  public  use  at  the  time 
in  ouestion;  and  reports  the  defendants'  savings 
in  lime  and  sulphuric  add,  their  gain  in  glyc- 
erine, their  loss  in  fat  adds  produced,  and  their 
net  £^ns  and  savings,  as  follows: 

8,798,788  lbs.  of  lime,  at  $.8SW 

perhundred f9,868  88 

6,880,219  lbs.  of  sulphuric  add,  al 

$3.527 178,868  18 

Amounts  saved  in  chemicals $182,781  46 

Amount  gained  on  glyceiine  water      61,701  77 


Total $244,483  28 

Deducting  loss  in  fatty  adds,  being 
54  cents  per  hundred  on  21,294,- 
768  lbs.  of  fat $114,991  76 


Net  gains  and  savings $129,441  47 

In  September,  1884,  each  party  filed  excep- 
tions to  the  master's  report.  The  circuit  court, 
in  February,  1886,  overruled  all  the  exceptions, 
and  entered  a  final  decree  for  the  plaintiff  for 
$79,566.91,  the  amount  of  damages  reported  by 
the  master,  with  simple  interest  added  upon 
the  license  fees  from  October  7, 1884,  to  Feb- 
ruary 4,  1886,  making  in  all  $88,275.21,  and 
costs.  From  this  decree  both  parties  appealed 
to  this  court 

At  the  bearing  before  the  master,  a  brother  of 
the  plaintiff,  called  as  a  witness  in  his  behalf, 
testified  on  cross  examination  that,  before  this 
suit  was  brought,  the  witness  had  acquired  an 
faiterest  in  all  license  fees  and  recovenes  under 
the  patent    No  further  question  was  asked;  or 

Me 


evidence  offered,  by  dther  par^,  as  to  the  ml- 
ure  or  amount  of  that  interest  The  ddPend- 
ants  contended  before  the  master,  and  at  the 
argument  here,  that  the  plaintiff  could  reooTcr 
in  this  suit  no  more  than  his  own  share,  and, 
having  failed  to  prove  the  extent  of  his  inter- 
est, was  entitled  to  nominal  damages  only.  It 
is  a  suffident  answer  to  this  objecaon,  that  it  it 
not  shown  that  anyone  but  the  plaintiff  huM  sdj 
interest,  legal  or  equitable,  by  assignment  or 
otherwise,  in  the  patent  sued  on;  and  that,  as 
observed  by  Mr,  JtuUee  Strong,  sitting  in  the 
cirouit  court,  "an  interest  in  ttie  net  proceeds 
of  collections  under  a  patent  does  not  necesBa- 
rily  amount  to  legal  ownership  of  the  patent  it- 
self. It  is  plain,  therefore,  as  the  case  appears, 
that  there  has  been  no  want  of  Joinder  of  the 
necessary  parties."  Jordan  v.  Dodton,  4  IRsh. 
Pat  Oas.  m,  236. 

The  prindpal  question  of  law  now  presented 
is  as  to  the  general  rule  that  should  govern  the 
amount  to  he  recovered.  The  defendants  con- 
tend that  the  pliintiff^  having  established  license 
fees  for  the  use  of  his  patent,  is  not  entitled  to 
any  gains  and  profits  accruing  to  the  defend- 
ants, in  excess  of  those  fees.  The  plaintiff  con- 
tends that,  as  the  profits  to  be  accounted  for 
exceed  the  damages,  he  has  the  right,  wairing 
the  damages  found  by  the  master,  to  have  a 
decree  for  profits. 

In  an  action  at  law  for  the  infringement  of 
a  patent,  the  plaintiff  can  recover  a  verdict  for 
only  the  actual  damages  which  be  has  sus- 
tained; and  the  amount  of  such  royalties  or 
license  fees  as  he  has  been  accustomed  to  re- 
cdve  from  third  persons  for  the  use  of  the  in- 
vention, with  interest  thereon  from  the  time 
when  thev  should  have  been  paid  by  the  de- 
fendants, IS  eenerallv.  though  not  always,  taken 
as  the  meaenire  of  his  damages;  but  the  court 
may,  whenever  the  drcumstances  of  the  case 
appear  to  requiro  it,  inflict  vindictive  or  puni- 
tive damages,  by  rendering  Judement  for  not 
more  than  Uirice  the  amount  <3  the  verdict 
Acts  of  July  4,  1886,  chap.  857.  g  14,  5  Stat  at 
L.  128;  July  8, 1870,  chap.  280,  %  59,  16  Stat 
at  L.  207;  Rev.  Stat  §4919;  S^maurr.  MeOaT- 
miek,  57  U.  8.  16  How.  480.  489  JU:  1024, 
10281;  New  York  v.  Eafuom,  64  U.  SI  28  How. 
487116:  515];  Suffolk  Co.  v.  Hcwden,  70  U.  S. 
8  Wall.  815  [18:  76];  PltOp  v.  Nock,  84  U.  8. 
17  Wall.  460  [21:  679];  WaMngUm,  A.  d  G. 
Packet  Co.  v.  BickU%,  70  U.  8.  19  Wall  611. 
617  [21:  208,  204];  BwdOl  ▼.  Benig,  92  U.  & 
716  [28:  764]. 

But  upon  a  bin  in  equity  by  the  owner 
against  infringers  of  a  patent,  the  plaintiff  is 
entitled  to  recover  the  amount  of  gains  and 
profits  that  the  defendants  have  made  by  the 
use  of  his  invention. 

This  rule  was  established  by  a  series  of  de- 
dsions  under  the  Patent  Act  of  1886,  which 
simply  conferred  U|)on  the  courts  of  the  United 
States  general  equity  jurisdiction,    with  the 

Sower  to  grant  injunctions,  in  cases  ariamff  un- 
er  the  patent  laws.  Act  of  July  4, 1836,  diap. 
857,  %  17, 5  Stat  at  L.  124;  Linna^on  ▼.  Wood- 
wrth,  56  U.  8. 15  How.  546  [14:  8C»];  Dean  v. 
Mamm,  61  U.  8.  20  How.  198  [15:  8761;  R^ 
ber  Co.  v.  Qrod^fear,  76  U.  8.  9  Wall.  Tfe  [19: 
566];  Mawryw.  WMtn^,9i  U.  a  14  Wan.«20 
[20:  860];  LimeMdy.  Amy,  88  U.  a  81  WsH. 
205,  229  [22:  OT7,  581];  Mown  ▼.  Orokam,  90 

12&  U.  $L 


ISS7 


TiLomciJi  ▼.  Pbootob. 


186-161 


' 


ttl 


U.8.  2S  WaO.  261  [28:  861:  Tremoi^  Patent, 
iO  U.  8. 28  Wall  518  [28:  07];  CaiMod  Patent, 
94  U.  8.  685  £24:  288];  Mef>$  v.  (kmawr,  Octo- 
ber Tenn.  1876, 11  Pat  Off.  Gas.  1111*;  ElUa- 
M  ?.  Pimement  Oo.  97  U.  8. 126  [24:  10001; 
£M  ▼.  Lake  Share  d  M.  S.  R  Ch.  1Q6  U.  8. 
l»rM:97q. 

Tbe  reasons  that  have  led  to  the  adoption  of 
thk  rale  are  that  it  comes  nearer  than  any 
other  to  doing  complete  Justice  between  the 
ptrtiei;  that  in  equity  the  profits  made  by  the 
mfriDger  of  a  patent  belong  to  the  patentee  and 
Bot  to  tbe  hifringer;  and  Uiat  it  is  inconsistent 
wftb  tbe  ordinary  principles  and  practice  of 
courts  of  chancery,  either,  on  the  one  band,  to 
permit  the  wrongdoer  to  profit  by  bis  own 
wrong,  or,  on  the  other  hand,  to  make  no  al- 
bwtDce  for  the  cost  and  expense  of  conduct- 
tag  bb  boainess,  or  to  undertake  to  punish  him 
bf  obliging  him  to  pay  more  than  a  fair  com- 
pensitSoD  to  the  person  wronged. 

Tbe  infringer  is  liable  for  actual,  not  for 
poMiMe  gains.  Tbe  profits,  therefore,  which 
M  most  account  for,  are  not  those  which  he 
fldgbt  reasonably  have  made,  but  those  which 
be  did  make,  by  the  use  of  the  plaintiff's  in- 
ventioo:  or,  in  other  words,  the  fruits  of  the 
adftntage  which  he  derived  from  the  use  of 
ttst  hmntion,  over  what  he  would  have  had 
is  using  other  means  then  open  to  the  public 
•ad  adMuate  to  enable  him  to  obtain  an  equal- 
If  beoeflcial  result  If  there  was  no  such  ad- 
vintage  in  his  use  of  the  plaintiff's  invention, 
there  can  be  do  decree  for  profits,  and  the 
MntUrM  only  remedy  ii  by  an  action  at  law 
lor  damages. 

Bat  if  the  defendant  gained  an  advantage  by 
■bg  tbe  pUdntilTs  inventign,  that  advantage 
ii  tbe  measure  of  the  profits  to  be  accounted 
Cor,  even  if  from  other  causes  the  business  in 
vftich  chat  invention  was  employed  by  the  de- 
fimdant  did  not  result  in  profita  If,  for  ex- 
Mpte,  the  upauthoriged  use  by  the  defendant 


_^&4T, J,:  In  M§m v. CofioMr, wbioboame from 
tta  Clrciitt  Ooort  of  the  Uniteit  States  for  tbe 
DIstriol  of  New  York,  and  is  reported  at 
^  jtMPea  below  In  8  Flslier,Pat.  Oub.  88e,  6 
.  Pat.  Oaa.  606,  and  11  Blatobf  ord,  197,  tbe 
of  tkia  ooort*  not  pnbUsbed  in  its  official  ro- 


of a  patented  process  produced  a  definite  sav^ 
ing  in  the  cost  of  manufacture,  he  must  a<y 
count  to  the  patentee  for  the  amount  so  saved. 
This  application  or  corollary  of  tbe  general 
rule  is  as  weU  established  as  the  rule  itself. 

For  instance,  in  the  case  of  the  Oawood 
Patent,  for  an  improvement  in  a  machine  for 
repairing  the  crushed  and  exfoliated  ends  of 
railroadlron,  Mr,  Justice  Strong,  in  delivering 
judgment,  said:  "  It  has  been  argued  that  it 
would  have  been  better  for  these  defendants, 
if,  instead  of  repairing  the  crusbed  and  ex- 
foliated ends  of  tne  rafls,  they  had  cut  off  the 
ends  and  relaid  the  sound  parts,  or  caused  the 
rails  to  be  rerolled.  Experience,  it  is  said,  has 
proved  that  repairing  worn  out  ends  of  rails  is 
not  true  economy,  and  hence  it  is  inferred  that 
the  defendants  have  derived  no  profits  from  tbe 
use  of  the  plaintiff's  invention.  This  argu- 
ment is  plausible,  but  it  is  unsound.  Assum- 
ing that  experience  has  demonstrated  what  is 
churned,  the  defendants  undertook  to  repair 
their  injured  rails.  They  had  the  choice  of  re- 
pairing them  on  the  common  anvil  or  on  the 
complainant's  machine.  By  selecting  the  lat- 
ter ebey  saved  a  larse  part  of  what  they  must 
have  expended  in  tne  use  of  tbe  former.  To 
that  extent  thev  had  a  positive  advantage,  grow- 
ing out  of  the&  invanon  of  tbe  complainant's 
patent.  If  their  general  business  was  unprofit- 
able, it  was  the  less  so  in  consequence  of  their 
use  of  the  plaintiff's  property.  They  sained, 
therefore,  to  the  extent  that  they  saved  them- 
selves from  loss.  In  settline  an  account  be- 
tween a  patentee  and  an  inmnger  of  the  pa- 
tent, tbe  questicm  is  not  what  profits  the  latter 
has  made  in  his  business,  or  from  his  manner 
of  conducting  it,  but  what  advantage  has  he 
derived  from  his  use  of  the  patented  inven- 
tion?"   94  U.  8.  710  [24:  248]. 

In  Meve  v.  Ckmowr,  where  the  patent  was 
for  an  improved  machine  for  splitting  kindling 
wood,  the  same  justice,  delivering  tbe  opinion 


Vov^  bat  printed  in  tbe  edition  of  tbe  Lawyers* 


PubUabtnff  Oompany  (Bk.  88,  p. 
Mian  ct  raeoed  to  have  beeo  delivered  on  March 
&UBT,  br  Mr.  JmUu  Strong,  as  follows: 

TW  omij  crron  aasiined  m  this  oaae  are  to  the 
eBaftTHMloo  of  the  maater*B  report,  and  they  re- 
fo  tte  Moeirtatninfint  of  tbe  profits  whlon  the 
bad  made  bjhis  unauthoriaed  use  of  the 
tnveotSoo.  TThat  tbe  machine  employed 
eodafit  tn  aplittinff  wood  was  an  inf rinse- 
of  thm  plAinttflS  patent  is  established  by  the 
rhicb  aeot  tbe  case  to  tbe  master,  and  no 
It  is  made  of  that,  but  tt  is  oontended  the 
to  reporting  *tbere  was  saved  to  the 
It  eeveotj-flve  cents  per  cord  in  tbe  wood 
pte  by  bliB  aod  made  into  bundles.* 
~  la  tbe  aaocTtatnment  of  profits  made  by  an  In- 


pn 

ct  m  patanted  tnTention,  the  rule  is  a  plain 

'  ta  are  not  all  be  made  in  the  busi- 


er, te 


o€  tbe 


need  Uie  invention,  Imt  they  are 

advantage  be  obtained  by  such 

_       worda,  they  are  tbe  fruits  of  that 

Mawry  v.  ITMtney,  81  U.  8.  U  Wall. 

We  are  not  convinced  that  the  rule 

bat  caae  was  not  foUowed  in  this.   The 

tercncioo  infringed  by  the  defendant  was 

9  macnlno  for  splitting  kindling 

ifigwiahlng  feature  of  it,  perhape 

feature,  was  a  device  for  tbe  auto- 

nf  tbe  wood  to  tbe  reciprocating 

cutlet*,  by  a  movable  platform 

"  ran  endless  cbani.  That 

tboogb  it  Is  said  be  need 


it  in  another  machine,  known  as  Greenes.  Theevi^ 
dence  is  fuU  and  uncontradicted  that  an  advantage 
is  gained,  in  splitting  kindling  wood  by  a  machine 
with  that  device,  or  at  least  seventy-five  cents  a 
cord  over  splitting  it  by  band  or  without  that  de- 
vice. It  was  in  harmony  with  this  eviddK^e  tbe 
master  reported  and  the  court  decreed. 

**  It  is  unred,  however,  that  the  Green  mft^hfn^ 
in  which  the  defendant  used  the  plaintllTB  inven- 
tion, was  old  and  defective,  and  that  no  profits 
were  actually  received  from  such  an  use.  But  if 
such  be  the  laot^  if  tbe  defendant  was  a  loser  by 
splitting  wood  with  the  Green  machine,  his  loss  was 
less  to  the  extent  of  sevens-five  cents  on  each  cord 
split,  than  it  would  have  been  had  be  not  used  the 
Mtented  invention.  Such  a  result  was  equivalent 
to  an  equal  gain,  and  it  was  rightly  estimated  as  a 
part  of  the  profits  for  which  the  infringer  was  re- 
sponsible. 

'*  These  observations  are  suffldent  for  tbe  pres> 
ent  case.  We  notice,  however,  a  suggestion  made 
on  behalf  of  the  appellant,  that  since  the  decree  in 
the  circuit  court  tbie  patentee  has  surrendered  the 
patent  upon  which  the  decree  was  founded,  and 
obtained  a  reissue.  This  does  not  appear  in  the 
record,  and  if  it  did  It  would  be  immateriaL  We 
have  held  that  the  surrender  of  a  patent  extio- 
guisbes  it,  and  that,  after  its  surrender,  pending 
suits  founded  upon  it  fall  with  its  extinguishment. 
The  patent  must  remain  unsurrendered,  not  only 
when  a  suit  upon  it  is  commenced,  \mt  u  the  time 
of  trial  and  judgment.  But  a  surrender  after  final 
judgment  or  decree  can  have  no  effect  upon  a  right 
passed  previously  into  Judgment.  After  that,  there 
b  nothing  open  for  Utlgation.  Tbe  right  of  tbe 
patentee  then  rests  on  his  judgment  or  decree,  and 
not  on  his  patent,  Tbe  suggestion,  therefore,  can* 
not  avail  the  appellant,  ana  the  decree  of  tbe  dr- 
oolt  court  asnst  be  attnned.       i>terat  atkrmed.^ 
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of  the  oourt»  said:  "  It  is  ur^ed,  howerer,  that 
the  Green  machine,  in  which  the  defendant 
osed  the  plaintiff's  invention,  was  old  and  de- 
fective, and  that  no  profits  were  actuaUj  re- 
ftMvrd  from  such  an  use.  But  if  such  be  the 
fac»,  tT.  %e  defendant  was  a  loser  bj  splitting 
7ond  with  the  Green  machine,  his  loss  was  less 
to  ;re  extent  of  seventy-five  cents  on  each  cord 
split,  than  it  would  nave  been  had  he  not 
used  the  patented  invention.  Such  a  result 
was  eqiiivalent  to  an  equal  sain,  and  it  was 
rightly  estimated  as  a  part  of  the  profits  for 
which  the  inrrioger  was  responsibla.  ^  Pat. 
Off.  Gaz.  ni2;  atUe,  667,  note. 

In  Elizabeth  v.  Foitement  Oo.  Mr.  Juitice 
Bradley  stated,  as  a  general  proposition  that 
would  hardly  admit  of  dispute:  "It  is  also 
clear  that  a  patentee  is  entitled  to  recover  the 
profits  that  nave  been  actually  realized  from 
the  use  of  his  invention,  although,  from  other 
causes,  the  general  business  of  the  defendant, 
in  which  the  invention  is  employed,  may  not 
have  resulted  in  profits, — as  wnere  it  is  shown 
that  the  use  of  hu  invention  produced  a  defi- 
nite saving  in  the  process  of  a  manufacture." 
97  U.  S.  iSs,  189  [24: 1006,  1006].  In  Boat  v. 
Railway  Co,  that  statement  was  repeated.  106 
U.  8.  202, 208  [26: 9801.  And  in  TttofMon  v. 
Wooiter,  114  U.  8.  104  [29:1051,  in  which  the 
patent  was  for  an  improved  folding  guide  for 
sewing  machines,  Mr.  JwticeBndlej  said:  "  It 
might  have  been  a  better  financial  operation  to 
have  bought  of  others,  or  employed  others  to 
[148]  make  the  folded  strips  which  they  required. 
Just  as,  in  the  case  of  the  Catoood  Patent,  the 
railroad  company  would  have  done  better  not 
to  have  mended  the  ends  of  their  battered 
rails,  but  to  have  had  them  cut  off;  but  as 
they  chose  to  perform  the  operation  they  be- 
came responsible  to  the  patentee  for  the  advan- 
tage derived  from  using  his  machine."  114  U. 
8.  118  [29: 109]. 

The  general  rule  has  been  sometimes  said  to 
be  based  upon  the  theory  that  the  infringer  is 
converted  into  a  trustee  for  the  owner  of  the 
patent,  as  regards  the  profits  made  by  the  use 
of  his  invention.  But,  as  has  been  recently  de- 
clared by  this  court,  upon  an  elaborate  review 
of  the  cases  in  this  country  and  in  England,  it 
is  more  strictly  accurate  to  say  that  a  court  of 
equity,  which  has  acquired,  upon  some  equita- 
ble ground,  lurisdiction  of  a  suit  for  the  in- 
fringement of  a  patent,  will  not  send  the  plain^ 
iff  to  a  court  of  law  to  recover  damages,  but 
will  itself  administer  full  relief,  by  awarding, 
as  an  equivalent  or  a  substitute  for  legal  dam- 
ages, a  compensation  computed  and  measured 
by  the  same  rule  that  courts  of  equity  apply  to 
the  case  of  a  trustee  who  has  wrongfully  used 
the  trust  property  for  his  own  advantage. 
Boot  V.  BaUwiiy  Oo,  106  U.  8.  189,  214,  215 
[26:  976,  984]. 

The  rule  in  equity  of  requiring  an  infringer 
to  account  for  the  gains  and  profits  which  he 
has  made  from  the  use  of  a  patented  invention, 
instead  of  limiting  the  recovery  to  the  amount 
of  royalties  paid  to  the  patentee  by  third  per- 
sons, has  been  constantly  upheld  under  the 
£  revision  of  the  Patent  Act  of  1870,  embodied 
I  the  Revised  Statutes,  which,  beside  re- 
enactinff  the  grant  of  general  equity  juris- 
diction In  patent  cases,  further  enacts  that 
*'upon  a  decree  being  rendered  in  any  sudi 

608 


lU 


case  for  an  infringement,  the  complainant  shall 
be  entitled  to  recover,  in  addition  to  the  proflti 
to  be  accounted  for  }ij  the  defendant,  the  dam- 
ages the  complainant  has  sustained  thereby,  aod 
the  court  shall  assess  the  same  or  cause  the 
same  to  be  assessed  under  its  direction,  and  the 
court  shall  have  the  same  powers  to  increase  the 
same  in  Its  discretion  that  are  riven  by  this  Act 
to  increase  the  damages  found  by  verdicts  ia 
actions  upon  the  case^;  and  thus  expressly  af- 
firms the  defendant's  liability  to  account  for 
profits,  as  well  as  authorizes  the  court  altttng  in 
equity  to  award  and  to  treble  any  dami^ 
that  the  plaintiff  has  sustained  in  excess  <rf  the 
defendant's  profits.  Act  of  July  8, 1870,  chap. 
280,  §65, 16  Stat  at  L.  206;  Rev.  Stat  g  4921; 
BirdioU  V.  Ooolidge,  98  U.  S.  64,  69  mi  802, 
804]:  JTareA  v.^^trtmnir,  97  U.S.  848  P4: 9681; 
Root  V.  B.  Oo,  supra;  (Shutdt  Mfg.  Oo.  ▼.  Om- 
ing,  105  U.  8.  258  [26: 9871;  Oarmtion  v.  arr^ 
inU.  8.  120  £28:871];  Black  v.  Thome,  1 
U.  8.  122  [28:  ^2J;  BMeeU  v.  J^taUol,  112  D. 
8.  485,  ^{28:7^,  769];  Thomeon  v.  WootUr, 
114  U.  8.  104  [29: 105]. 

It  was  argued  for  the  defendants  that  the 
limited  construction  given  to  Tilghman's  pa- 
tent by  the  decision  of  this  court  in  MUeheU  v. 
TOghman,  86  U.  8.  19  WaU.  287  [22: 125],  be- 
came a  restriction  upon  the  scope  of  the  patent, 
and  so  remained  until  revoked,  aiul  therefore 
that  the  defendants  in  this  suit  should  not  be 
held  liable  for  infringement  for  the  lime  be- 
tween the  date  of  that  decision  and  the  expira- 
tion of  the  patent, —that  is  to  say,  for  the  last 
ten  months  and  six  days  of  the  period  of  more 
than  four  years  and  eight  months  during  which 
the  infringement  lastcSi. 

But  the  injustice  done  to  a  patentee  by  an  er- 
roneous decision  in  a  suit  agunst  one  infringer 
will  not  Justify  a  repetition  of  the  in]ii«dce  in 
another  suil  against  distinct  infringers  in  no 
way  connected  with  the  first  one.    The  decision 
against  Tilghman  in  his  suit  against  Mitchdl 
was  binding  as  betwet  n  those  parties  only,  and 
having  been  directly  overruleobythis  ooortoa 
full  consideraUon  in  102  U.  8.  708  [26:  279], 
when  the  present  case  was  first  brougtit  before 
it,  affords  no  ground  for  not  holding  these  de- 
fendants to  account  to  Tflghman  for  ail  the 
profits,  gains  and  savings  which  they  have 
made  from  the  use  of  his  invention  daitog  the 
whole  period  of  their  infringement 

We  are  then  brought  to  a  consideration  of 
the  exceptions  taken  to  the  master's  report  in 
matters  of  fact,  affecting  the  accuracy  of  his 
conclusions  in  respect  to  the  amount  of  tboae 
profits,  gains  and  savings.    In  dealing  with 
these  exceptions,  the  conclusions  of  the  master, 
depending  upon  the  weighing  of  oonfliding 
testimony,  have  every  reasonable  praeomptioa 
in  their  favor,  and  are  not  to  be  set  aflida  or 
modified  unless  there  cl  Arly  appears  to  have 
been  error  or  mistake  on  his  part    Medtker  ▼. 
Bondnrake,  108  U.  8.  66  [27:6541;  IMmT^sU  ▼. 
Columbian  Ine.  Co.  2  Bunm.  866,  871;   Vaww 
V.  Oroeby,  8  Woodb.  &  M.  258,269;  P^MdOoekw. 
Otmmereial  Ins,  Oo,  104  Mass.  521.  581;  Biek- 
ard»  V.  Todd,  127Mass.  167,  172. 

The  master,  as  alreikdy  stated,  reports  the 
amount  of  chemicals  th&»t  the  defendants  hare 
saved  bv  using  the  pla  stiff's  inveotioD,  ai 
$9,86a88  in  lime,  and  $1  8,863.18  in  sulphuric 
add.    If  each  of  these  two  items  is  correct,  he 
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has  made  a  mistake  of  $1,000  against  the  plaint- 
iff in  adding  them  together.  But  the  plaintiff 
contends  that  a  comparison  of  the  report  with 
the  evidence  shows  that  the  actual  saving  in 
either  item  was  greater. 

The  facts  upon  which  the  master  bases  his 
estimates  of  the  savings  in  chemicals  are  stated 
in  his  report  as  follows: 

After  statins  that,  at  the  time  of  the  infringe-, 
ment  bj  the  defendants  of  the  plaintiff's  pa- 
tent, "  the  lime  saponification  process  was  more 
advantageous  than  anj  other  then  in  public 
use,"  he  says: 

"  Bv  that  process,  the  neutral  fat  was  con- 
vertea  into  lime  soap  hj  boiling  it  in  open  tubs 
with  lime.  The  water  was  then  run  off  con- 
taining the  glycerine,  and  the  lime  soap  was 
treated  with  sulphuric  add,  which  combined 
with  the  lime,  forming  sulphate  of  lime,  and 
released  the  fatty  adds.  Tneoretically,  9|  lbs. 
of  lime  and  double  that  quantity  of  sulphuric 
add  for  each  hundred  pounds  of  fat  treated 
were  8uf9dent  to  effect  these  results;  but  in 
practical  operation,  manufacturers  used  from 
12  to  14  lbs.  pf  lime  per  himdred,  and  from  2 
to  8  lbs.  of  acid  for  each  pound  of  lime,  to  in- 
sure perfect  decomposition. 

"  The  respondents,  during  the  period  of  in- 
f ringement,  treated  the  fat  with  water  in  dosed 
digesters,  adding  one  per  cent  of  lime  and  heat- 
ing with  steam  at  a  pressure  of  226  lbs.  for 
alx>ut  nine  and  a  half  hours.  They  then  pre- 
cipitated the  lime  by  using  8  lbs.  of  sulphuric 
acid  for  each  pound  of  ume.  As  compared 
with  the  average  amount  of  each  employed  in 
the  old  process,  they  saved  12  lbs.  of  lime  and 
20i  lbs.  of  sulr'iiuric  add  for  each  hundred 
pounds  of  fat  treated.  ^ 

"  Their  books  show  that  they  thus  treated 
28,822,777  lbs.  of  fat  during  the  period  in  ques- 
tion, saving  2,798,788  lbs.  of  lime  and  6,880,219 
lbs.  of  sulphuric  add,  upon  the  basis  above 
mentioned.  The  testimony  shows  the  average 
cost  of  lime  to  have  been  $.8526  per  hundred 
pounds,  and  the  average  cost  of  the  add  $2,527 
per  hundred." 

It  appears,  by  the  testimony  of  the  defend- 
ants themselves,  that,  when  thev  manufactured 
by  the  old  process,  they  used  14  pounds  of 
lime  to  each  hundred  pounds  of  fat  treated,  and 
8  pounds  of  sulphuric  add  to  each  pound  of 
lime.  It  is  contended  by  the  plaintiff  that  that 
process,  as  used  by  the  defendants,  should  be 
the  standard  of  comparison  in  this  suit;  and 
that,  according  to  the  preponderance  of  evi- 
dence, the  amount  of  lime,  at  least,  so  used  by 
them,  was  a  necessity  in  that  process.  But  the 
plaintiff  has  the  burden  of  proving  the  amount 
of  profits  that  the  defendants  have  madely  the 
use  of  his  invention.  Blake  v.  HoberUon,  94 
U.  8.  728  [24:245];  Elizabeth  v.  Patemmt  Oo. 
97  U.  8.  m,  m  [24:1000.  1006];  Dohson  t. 
Hartford  Carpet  Co.  114  U.  8. 489, 444, 445  [29: 
177-179].  And  the  question  to  be  determined 
is,  as  stated  by  Mr.  Jtutice  Strong  in  deliver- 
ing Judgment  in  Howry  v.  Whitney, "  What 
advantage  did  the  defendant  derive  from  using 
the  complainant's  invention  over  what  he  had 
in  using  other  processes  then  open  to  the  pub- 
lic and  adequate  to  enable  him  to  obtain  an 
equaUy  beneficial  result."  81  U.  8. 14  Wall. 
620,  651  [20:860,  866].    In  determining  that 
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question,  the  expense  of  using  the  new  process 
is  doubtless  to  be  ascertained  by  tiie  manner  in 
which  the  defendants  have  in  fact  conducted 
their  business,  and  not  by  the  manner  in  which 
they  might  have  conducted  it.  But  as  to  the 
comparative  expense  of  the  old  process,  the 
cost  at  which  they  used  that  process,  if  they 
did  once  use  it,  although  strong  evidence 
against  them,  because  they  may  be  presumed 
to  have  used  it  as  economically  as  they  could. 
Is  not  condudve  evidence  that  the  old  process 
could  not  have  been  used  at  a  less  cost  To  hold 
otherwise  would  be  to  hold  infringers  of  a  pa- 
tent for  a  new  process,  who  had  ever  used  me 
old  process,  to  a  different  measure  of  account- 
ing from  those  who  had  never  used  the  old  pro- 
cess at  all.  In  the  former  opinion ,  the  court  as- 
sumed, as  the  result  of  the  evidence,  that  the 
saponijfying  process  required  12  or  14  percent 
of  lime.  102  U.  8.  781  [26:288].  There  being 
evidence  that  such  was  the  amount  of  lime  used 
by  some  manufacturers  under  the  old  process, 
as  well  as  that  the  average  use  of  sulphuric 
add  under  that  process  was  2i  pounds  to  each 
pound  of  lime,  we  cannot  say  that  the  conclu- 
sion of  the  master  ought  to  be  set  aside  or  mod- 
ified as  to  dther  of  these  items. 

The  master  finds  that  no  material  economy 
in  operation  has  been  secured  by  the  change  of 
process;  and  the  testimony  introduced  by  the 
plaintiff  is  not  clear  and  decisive  enough  to 
overthrow  his  conclusion  in  this  respect. 

That  part  of  the  master's  report  which  re- 
lates to  tne  amount  saved  in  glycerine  water  it 
as  follows: 

"  It  appears  from  the  evidence  that  theayer- 
age  density  of  glycerine  water  obtained  in  the 
old  lime  saponification  process  was  only  f* 
Baum§;  while  that  obtained  from  the  digesters 
was  from  8**  to  8^**.  It  also  appears  that  the 
concentration  of  the  latter  to  15  cost  $1.55  per 
barrel  at  the  respondent's  factory. 

"  Assuming  the  cost  of  concentration  to  be 
in  like  proportion  for  each  degree,  it  is  claimed 
that  concentration  from  f **  to  8^**  would  cost 
nearly  $.94  per  barrel;  and  the  cost  of  such 
concentration  is  an  item  of  gain  and  saving  re- 
alized by  the  respondents,  by  reason  of  the 
greater  density  of  the  glycerine  water  obtained 
from  the  digesters,  for  which  they  should  be 
charged  in  Uiis  accounting.  But  there  is  no 
testimony  establishing  that  the  cost  of  concen- 
tration is  in  proportion  to  its  degree,  nor  is  it 
reasonable  to  assume  such  to  be  the  fact;  in- 
deed, it  is  apparent  that  the  cost  of  concentra- 
ting a  single  degree  would  be  much  greater  in 
proportion  than  a  more  extensive  operation, 
while  an  additional  degree  of  concentration 
in  an  extensive  operation  would  affect  the  cost 
but  little. 

"  It  appears  in  evidence  that  glycerine  water 
was  sold  in  the  market  at  so  much  per  barrel 
for  each  degree  of  density,  and  that  the  re- 
spondents sold  it  at  the  market  price  as  it  came 
from  the  digesters.  It,  however,  reouired  con<* 
siderable  concentration  to  prepare  it  for  use« 
and  they  boiled  it  down  to  15'  for  the  pur- 
chasers, charging  the  cost  thereof  to  them. 
Provided  as  they  were  with  facilities  for  SHch 
work,  the  additional  cost  of  concentration  from 
a  still  lower  degree  could  not  be  great  The 
only  witness  whose  testimony  is  directly  in 
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point  savs  it  would  not  be  material.  Besides, 
if  paid  Dj  the  purchaser,  it  would  not  affect 
the  profits  of  the  respondents. 

"%ut  the  cTidence  does  show  a  larger  yield 
of  glycerine  by  the  new  process.  While  the 
old  lime-saponification  process  was  in  use, 
glycerine  had  no  market  value;  consequently 
no  effort  was  made  to  secure  it,  and  there  is  no 
direct  testimony  as  to  the  best  results  that 
could  be  secured  by  careful  treatment:  but  the 
testimony  shows  that  the  average  density  of 
the  glycerine  which  ran  to  waste  was  f  **,  and 
that  it  was  about  equal  in  volume  to  the  fat. 

"It  is  claimed  that  the  same  volume  of  gly- 
cerine water  was  drawn  from  the  digesters, 
while  its  density  was  much  greater.  But  the 
master  finds  from  the  evidence  that  the  re- 
spondents used  two  charges  of  water,  each  half 
the  bulk  of  the  fat,  the  first  dhar^  drawn 
from  the  digesters  being  the  glycenne  water 
sold  by  them.  There  was  consequently  double 
the  volume  of  glycerine  water  in  the  former 
process,  wliich  accounts  in  part  for  difference 
in  density;  but  the  comparison  still  shows  con- 
siderable loss,  due  to  various  causes,  which  is 
further  increased  by  the  additional  concentra- 
tion required,  the  average  result  of  tests  made 
in  various  degrees  of  concentration  indicating 
that  it  requires  about  4}  barrels  of  f  *  to  make 
one  of  8.^ 

"  The  accompanying  table  B  shows  the  quan- 
tity and  value  of  glycerine  water  obtained  by 
the  respondents  from  the  digesters,  and  also 
the  number  of  barrels,  concentrated  to  8",  that 
could  be  obtained  from  the  fat  treated  by  lime 
saponification,  and  the  value  thereof  at  market 
prices,  the  difference  being  the  amount  gained 
by  reason  of  the  greater  yield  of  glycerine  from 
the  digesters,  viz.,  $61,701.77." 

As,  according  to  Uie  master's  report  and  the 
whole  evidence,  the  glycerine  obtained  by 
either  process  must,  in  order  to  be  sold,  be  con- 
centrated to  16**,  and  it  is  not  shown  how  much, 
if  anything,  more  it  would  cost  to  concentrate 
from  f "  to  15^  than  from  8i*  to  16%  and  the 
purchaser  in  either  case  pays  the  cost  of  con- 
centration to  15",  the  plaintidV&ilBto  show  that 
anything  should  have  been  allowed  for  the  cost 
of  concentration. 

But  the  finding  of  the  master,  that  in  the  new 
process  "  the  respondents  used  two  charges  of 
water,  each  half  the  bulk  of  the  fat,  the  first 
charge  drawn  from  the  digesters  being  the 
glycerine  water  sold  by  them,  and  "there  was 
consequently  double  tne  volume  of  glycerine 
water  in  the  former  process;"  as  weU  as  the 
corresponding  statement  in  his  table  B,  that  the 
amount  of  glycerine  water  obtained  by  the  new 
process  was  65,812  barrels,  while  the  amount 
that  would  have  been  obtained  under  the  old 
process  would  have  been  180,624  (misprinted 
in  the  record  184,624)  barrels,  is  quite  incon- 
sistent with  the  sworn  answer  to  the  bill,  and 
with  the  testimony  of  the  defendants. 

The  answer  states  that  in  the  tank  were  placed 
fat  and  water  in  eaual  quantities,  and  that  dur- 
ing the  (^ration  tne  first  charge  of  water  was 
drawn  off  and  a  second  charge  of  water  intro- 
duced. 

The  defendant  James  N.  Gamble  testified 
that  the  barrels  of  glycerine  obtained  under  the 
new  process  were  JO-gaUon  barrels,  containing, 
as  he  estimated,  880  pounds;  and  to  the  ques- 
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don,  *'Oan  you  state  what  amount  of  water 
was  used  in  each  charae  in  the  process  as  car- 
ried on  from  1870  to  1875r  answered:  "  I  can- 
not state  positively  from  recollection  of  what 
was  absolutely  used.  My  recollection  was, 
however,  that  it  was  in  each  charge  about  50 
per  cent  of  the  fat,  and  this  recollection  is  con- 
firmed by  the  amount  of  glycerine  water  ob- 
tained." 

The  amount  of  glycerine  water  obtained,  as 
stated  by  the  master  from  the  defendants' 
books,  was  65,812  barrels,  which,  at  880  poundf> 
each,  is  21,552,960  pounds.  This  is  not  half, 
but  92.4  per  cent  of  28,822,777,  the  number  of 
pounds  of  fat  treated  by  the  defendants,  as  as- 
certained by  the  master  from  their  books;  and 
perhaps  a  somewhat,  but  not  much,  less  pro- 
portion in  bulk. 

As  to  the  old  process,  the  defendant  William 
A.  Proctor,  who  was  a  member  of  the  firm     ri55i 
while  they  were  using  it,  testified  as  follows: 

'  '64.  The  saponifying  tubs  were  large  enough 
to  contain  about  double  the  quantity  of  fat  you 
put  in  them,  I  understand?  Aru.  They  were. 

"  65.  About  how  much  water  was  put  into 
these  tubs,  alonff  with  the  fat?  Am.  A  little 
less  than  Uie  volume  of  the  fat,  so  that  the  vats 
were  almost  f  ulL  It  was  calculated  Uiat  the 
condensed  steam  would  supply  water  enough 
to  keep  them  full. 

"  66.  When  the  cooking  of  the  mass  in  the 
saponifying  tubs  was  completed,  the  tubs  weit 
about  full  of  lime  soap  and  water,  I  under- 
stand? Am.  They  were  not  full,  there  being 
space  enough  to  lolow  for  the  boUing  of  the 
water  without  excesdve  flashing  out;  that  was 
all.  The  water  in  the  vat.  Hvhen  the  operation 
was  through,  was  about  equal  to  the  bulk  of 
the  fat  that  had  been  put  in." 

Upon  this  testimony,  as  the  whole  of  the 
glycerine  could  hardly  hav^  been  separated 
m>m  the  mass  of  lime  soap  by  merely  (drawing 
off,  it  may  safely  be  condudea  that  the  amount 
of  glycerine  water,  obtained  under  the  old  pro- 
cess, which  the  witness  speaks  of  as  "about 
equal  to  the  bulk  of  the  fat  that  had  been  put 
in,"  was  not  more  than  90  per  cent  of  the  fat 
treated,  and  that  there  was  no  substantial  differ- 
ence in  this  particular  between  the  results  of 
the  two  processes. 

It  is  therefore  clear  that  the  old  process  would 
produce  only  one  half  Uie  amount  of  glycerine 
reported  by  the  master  and  stated  in  table  B; 
and  that  the  sum  of  $61,701.77,  at  which 
the  master  has  arrived  by  deducting  from 
$103,148.08,  the  value  of  65.812  barrels  of 
glycerine  water  obtained  under  the  new  process, 
141,441.26,  the  value  of  180,624  barrels,  as  ob- 
toinable  under  the  old  process,  must  be  in- 
creased byaddinghalfof  the  amount  deducted, 
or$20,720.68. 

'The  findings  of  the  master,  upon  which  he     riicfli 
bases  his  conclusion  of  the  amount  of  loss  of     L^ooj 
fatty  acids  in  using  the  plaintiff's  invention  as 
compared  with  the  old  process,  are  shown  by 
the  following  eitracts  from  his  report: 

"It  does  not  appear  that  saponification  by 
water  alone  in  such  digesters  as  the  defend- 
ants used  "  had  been  regularly  employed  by 
any  one;  but  the  testimony  shows  that  those 
who  tried  to  do  so,  under  licenses  from  the 
plaintiff,  "  all  became  satisfied  that  a  satisfac- 
tory renilt  could  not  be  secured  by  that  process 
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alOD6.  and  found  it  necessary  to  emploj  some 
additional  agency  to  secnre  complete  saponifi- 
cation at  Mfe  pressures  witbm  reasonable 
time." 

'*  During  the  period  of  this  accounting,  the 
respondents  used  one  per  cent  of  lime  and  a 
second  charge  of  water,  completing  the  process 
in  about  nine  and  a  half  hours,  at  a  pressure 
of  about  225  pounds.  With  these  two  modifi- 
cations, both  of  which  are  shown  by  the  evi- 
dence to  be  eflScient,  a  good  quality  of  fatty 
adds  was  obtained,  though  not  fullv  equal  to 
that  obtained  by  lime  saponification. ' 

*'The  fatty  acid  product  obtained  by  the 
respondents,  operating  in  their  digesters  for 
nine  and  a  half  hours,  at  an  average  pressure 
of  225  pounds,  by  the  action  of  water  alone, 
was  inferior  in  value  to  the  product  of  lime 
saponification." 

'  ^  The  experiments  made  pending  the  hearing 
before  the  master,  at  225  pounds  pressure,  with- 
out lime  or  change  of  water,  yidded  products 
containing  an  average  of  92.5  per  cent  of  fatty 
acids." 

"As  compared  with  the  result  of  lime  saponi- 
fication, the  experiments  at  225  pounds  pressure 
show  a  loss  of  6  pounds  of  free  fatty  acids  for 
each  hundred  pounds  of  fat  treated,  and  an  ad- 
mixture of  undecomposed  fat  seriously  affecting 
the  value  of  the  product."  **  The  fatty  acids 
were  worth  at  least  9  cents  per  pound,  making 
the  direct  loss  of  fatty  acids  not  less  than  54 
cents  upon  each  hundred  pounds  of  fat  treated." 

*'  There  is  no  testimony  from  which  the  mas- 
ter can  determine  to  what  extent  the  value  of 
fatty  adds  actually  obtained  was  affected  by 
the  admixture  of  undecomposed  fat,  and  no 
allowance  has  been  made  therefor." 
[1571  "  Inuring  the  period  of  infringement,  the  re- 
spondents treated  28,822,777  pounds  of  fat  in 
their  digesters  with  one  per  cent  of  lime.  The 
evidence  shows  that  IH  pounds  of  lime  com- 
pletely saponify  100  pounds  of  fat,  in  dose 
digesters,  under  pressure;"  and  "in  the  process 
employed  by  the  respondents  2,028,024  pounds 
of  the  fat  treated  by  them  were  converted  into 
lime  soap  by  the  action  of  lime;  and  21,294.753 
pounds  were  converted  into  a  fatty  acid  mixt- 
ure, containing  92.5  per  cent  of  free  fatty 
adds,  b^  the  action  of  water,  the  furth..r  de- 
composition of  such  mixture  bdng  cftected  by 
modifications  of  the  complainant's  process." 

Upon  comparing  the  master's  report  with  the 
evidence,  we  are  unable  to  accept  his  conclusion 
upon  this  part  of  the  case. 

Much  01  the  testimony  on  which  he  chiefly 
relies  was  in  the  record  upon  which  the  case 
had  been  previously  heard  before  this  court, 
having  been  introduced  to  support  the  objec- 
tion that  the  particular  apparatus  described  in 
the  plaintiff's  patent  for  carrying  the  process 
Into  effect  could  not  be  operatea  to  produce 
anv  useful  result,  of  which  the  court  then  said: 
"  We  have  examined  the  evidence  on  this 
point,  and  are  satisfied  that  it  shows  the  objec- 
tion to  be  unfounded."  102  U.  8. 780  [  26:288  ]. 
Under  these  circumstances,  the  master  appears 
to  us  to  have  given  too  much  weight  to  this,  as 
contrasted  with  the  other  testimony  in  the  orig- 
inal record,  although  it  is  quite  true  ,  as  argued 
by  the  defendants,  that  the  question  of  the 
practical  economy  of  the  patented  process,  as 
L-ompared  either  with  older  processes,  or  with 
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the  subsequent  modifications  used  by  the  de- 
fendants, iB  distinct  from  the  questions  of  util^ 
ity  and  infringement  heretofore  determined. 

The  testimony  of  experts  since  taken,  and 
the  tables  of  experiments  made  by  them  pend- 
ing the  hearing  before  the  master,  are  quite 
unsatisfactory,  for  reasons  fully  set  forth  in  the 
brief  for  the  plaintiff,  which  it  would  take  too 
much  space  to  recapitulate. 

Apart  from  these  considerations,  and  even 
assuming  that  the  master  is  right  in  reporting 
that  the  modifications  of  using  one  per  cent  of 
lime  and  two  charges  of  water,  made  bv  the 
defendants  in  the  plaintiff's  process,  are  shown 
to  have  been  effident,  and  that  the  defendants, 
in  accounting  with  the  plaintiff  for  the  profits 
made  by  them  from  the  use  of  his  invention, 
are  entitled  to  be  allowed  for  the  effect  oiT  such 
modifications,  the  evidence  wholly  fails  to 
support  the  master's  conclusion  tliat  in  the  use 
of  the  plaintiff's  process,  without  addition  of 
lime  or  change  of  water,  as  compared  with  the 
lime  saponification  process,  there  is  a  loss  of  G 
pounds  of  free  fntty  adds  for  each  hundred 
pounds  of  fat  treated;  or  to  show  that  there 
has  been  any  loss  of  free  fatty  acids  which 
affects  the  value  of  the  product. 

The  master's  conclusion  is  based  upon  the 
finding  that  the  product  of  the  patented  process, 
without  modification,  contains  only  92)  per 
cent  of  free  fatty  acids,  and  upon  the  hypoth- 
esis that  the  produa  of  the  old  process  con- 
tained 98i  per  cent 

But  there  is  no  proof  whatever  that  there  was 
any  such  difference  in  the  result  of  the  two 
processes,  or  that  the  product  of  the  old  proc- 
ess contained  98i  per  cent  of  fatty  acid.  No 
chemical  analysis  of  the  product  of  the  old  proc- 
ess appears  to  have  been  made.  The  defend- 
ants' own  experts  testify  that  the  highest  possi- 
ble amount  of  fat  add  in  pure  tallow  is  only  95 
and  a  fraction  per  cent.  And  two  of  the  de- 
fendants, as  well  as  Ropes,  one  of  the  witnesses 
on  whom  the  master  relies,  and  Yerdin,  a  part- 
ner of  Mitchell,  testify  that  in  using  the  old 
process  the  whole  average  product  was  05  per 
cent  of  the  amount  of  fat  treated. 

The  testimony  of  one  of  the  defendants, 
James  Gamble,  who  had  been  forty  vears  in 
the  business,  and  was  examined  as  a  witness  in 
their  behalf,  clearly  exhibits  his  general  im- 
pression as  a  practical  manufacturer,  not  only 
that  the  product  of  the  old  process  was  not 
more  than  95  per  cent  of  fatty  acid,  but  also 
that  there  was  no  comparative  loss  of  fntty 
acid  by  Til.ehman's  process.  On  cross  exami- 
nation he  testified  as  follows: 

"  14.  Was  there  more  or  less  fatty  acid  ob- 
tained by  the  old  process  used  by  you  prior  to 
1858  than  by  the  process  used  by  you  since 
1870  ^  Ans.  I  think  there  would  be  no  differ- 
ence if  the  fatty  acid  from  the  tank  in  the  new 
process  is  well  settled,  but  it  won't  settle  as 
well  as  in  the  old.  In  actual  practice,  there  is 
more  weight  in  the  product  of  the  new  process, 
as  it  contains  more  sediment  than  from  the  old; 
but  I  think  the  amount  of  fatty  adds  in  eadi 
is  the  same." 

Upon  the  direct  examination  being  resumed, 
he  further  testified: 

"10.  'Do  you  know  how  many  pounds  of 
fatty  acids  were  practically  produced  from  100 
pounds  of  fat  treated  by  the  old  saponification 
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process  used  by  you  prior  to  1858?    Am.  We 
[159]      always  made  a  calculation  of  95  poundB,  but  I 
cauDot  sfl^  more  than  that 

"17.  Do  you  know  how  many  pounds  of 
fatty  acids  were  practically  produced  from  100 
pounds  of  fat  treated  by  the  process  used  by 
you  from  1870  to  1875f  Am.  We  calculated 
the  same. 
.,  **18.  Was  this  calculation  or  estimate  found- 
ed upon  any  tests  made  by  your  firm  or  under 
their  direction?  Ans.  No»flar.  I  do  not  think 
a  test  practicable;  it  is  no  more  than  guesswork. 

"19.  So  far  as  you  have  any  actual  knowl- 
ed^,  there  may  have  been  a  difference  in  the 
weight  of  fatty  acids  produced  from  100  pounds 
of  fat  treated  by  the  old  saponification  process, 
and  the  process  as  used  by  you  from  1870  to 
1875,  may  there  not?  Am,  I  think  when  we 
have  examined  and  find  the  lime  all  clear  of 
the  acids,  the  product  in  each  case  must  be  the 
same,  except  as  to  Uie  sediment  remaining  in 
the  tank  stock." 

The  great  preponderance  of  the  evidence  is 
to  the  effect  that  the  product  of  the  plaintiff's 
process,  using  water  aiooe  and  all  at  one  time, 
would  contain  as  much  as  95  per  cent  of  free 
fatty  acids.  Even  the  defendants'  principal  ex- 
pert, in  an  experiment  testified  to  by  him,  and 
stated  in  his  table,  obtained  that  proportion  by 
the  use  of  equal  quantities  of  water  and  of  fat, 
without  lime  or  change  of  water,  under  a  treat- 
ment for  nine  hours  at  2$^  pounds  of  pressure. 

Moreover,  the  real  question  is  not  of  the  ex- 
act quantity  of  fatty  acid,  as  proved  by  chem- 
ical tests,  containea  in  the  two  products,  but 
whether  the  one  is  as  good  as  the  other  for  use 
in  the  manufacture  of  candles.  The  defend- 
ants' testimony  shows  that  manufacturers  al- 
ways test  the  fitness  of  the  product  for  that 
use  by  pressure  with  the  thumb,  and  never  by 
chemical  analysis;  and  upon  all  the  evidence 
there  can  be  no  doubt  that  a  difference  between 
95  and  92^  per  cent  in  the  proportion  of  fatty 
acids  does  not  affect  the  commercial  or  prac- 
[160J     ^Qr^i  value  of  the  product. 

From  these  considerations,  it  follows  that 
nothing  is  to  be  deducted  for  a  loss  in  fatty 
acids,  and  that  to  the  amount  of  $132,781.46, 
saved  in  chemicals,  and  $61,701.77,  gained  in 
glycerine  water,  as  reported  by  the  master, 
Uiere  is  to  be  added  $1,000  for  his  mistake 
in  adding  up  the  items  of  chemicals,  and 
$20,720.68  for  his  error  in  computing  the 
amount  of  glycerine  water,  making  a  total 
amount  of  $266,153.86. 

This  result  is  arrived  at  by  taking  the 
amount  of  savings  in  chemicals,  as  found  by 
the  master,  which  the  defendants  produced  no 
evidence  to  control,  and  which  is  less  than  such 
savings  if  computed  by  the  standard  of  their 
own  use  under  the  two  processes;  then  adding 
the  amoimt  gained  in  glycerine  water,  as  ap- 
pearing by  the  facts  stated  in  the  master's  re- 
port or  testified  to  by  the  defendants  them- 
selves, correcting  only  a  clear  error  in  the  mas- 
ter's computation;  and  rejecting  the  deduction 
made  by  the  master  on  account  of  a  supposed 
loss  of  fatty  acids  in  using  the  plaintiirs  in- 
vention as  compared  with  the  old  process,  be- 
cause the  evidence  returned  with  Uie  master's 
report  is  quite  inconsistent  with  the  theory  that 
there  was  any  loss  in  this  respect. 

The  only  exception  of  any  importance,  not 
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disposed  of  or  rendered  immaterial  by  what 
has  been  already  said,  is  the  exception  of  the 
plaintiff  to  the  refusal  of  the  master  to  aUow 
interest  on  profits  before  the  date  of  his  report 
If  the  question  thus  presented  were  a  new 
one,  it  would  require  grave  consideration. 
But  by  a  uniform  current  of  decisions  of  this 
court,  beginning  thirty  years  ago,  the  prc^ti 
allowed  in  equity,  for  the  injury  that  a  paten- 
tee has  sustained  by  the  infringement  of  hit 
patent,  have  been  considered  as  a  measure  of 
unliquidated  damages  which,  as  a  general  rule, 
and  in  the  absence  of  special  droumstances, 
do  not  bear  interest  until  after  their  amount 
has  been  judicially  ascertained;  and  the  pro- 
vision introduced  in  the  Patent  Act  of  1870, 
regulating  the  subject  of  profits  and  damages, 
made  no  mention  of  interest,  and  has  not  men 
understood  to  affect  the  rule  as  previooi^  an- 
nounced. Siltby  V.  Fbote.  61  U.  8.  20  How. 
878.  887  [16:958,956];  ifoiwyv.  Whitneff,  81 
U.  8. 14  Wall.  620,  651  [20:860,8661;  LitOefiM 
V.  Pmy,  88  U.  8.  21  WaU.  205,  289  [23:577, 
5811:  Act  July  8,  1870,  chap  280,  §  55, 16  Stat 
at  L.  206;  Rev.  8tat  §  4921;  PtiTk$y.  Booth, 
102  U.  8.  96,  106  [26:54,581;  Booi  ▼.  fi.  Co. 
105  U.  8.  189,  198,  200,  204  [26:975,978-9801; 
lUinaia  Cent  B.  R,  v.  Turrilt,  110  U.  8.  801, 
308  [28:154,1551.  Nothing  is  shown  to  take 
this  case  out  of  the  general  rule.  At  the  time 
of  the  infringement,  the  fundamental  questions 
of  the  validity  and  extent  of  Tilghman'a  patent 
were  in  earnest  controversy  and  of  uncertain 
issue.  Interest  should  therefore  be  allowed, 
as  in  lUinais  Central  Railroad  ▼.  TurriU,  yuA 
cited,  only  from'  the  day  when  the  master's  re- 

Eort  was  submitted  to  the  court  (which  appears, 
y  the  terms  of  his  report  and  of  the  deonee 
below,  to  have  been  October  7,  1884),  upon 
the  amount  shown  to  be  due  by  that  report 
and  the  accompanying  evidence. 

Decree  reversed,  and  caee  remanded  to  the  dr- 
euit  Court,  icitli  directions  to  enter  a  decree  for 
the  plaintiff  for  the  sum  cf  $f6€,  153,86^  with 
interest  from  October  7,  2884,  c^nd  costs, 

Mr,  Chief  Justice  Waite  dissented. 
Mr,  Justice  Matthews  did  not  sit  In  this 
case  or  take  any  part  in  the  decision. 


JOHN  P.  HARTRANFT  Collector  of  Cus- 
toms for  the  DisTKiCT  or  Phiuldblphia, 

Plff.  in  Err., 

«. 

ABRAM  M.  LANGFELD,  et  al..  Trading 

as  Langfeld,  Lichtsk  &  Co. 

(See  8.  C.  Reporter's  ed.  12S-ias.) 

Duty  on  f)eli>et  ribbons — exception,  when  not  sum- 
tained — statute—predominant  use, 

L  Velvet  rihbODS  of  silk  and  oottoiu  of  which 
silk  Is  the  material  of  chief  value,  which  are  trim- 
mingB  chiefly  uaed  for  making  or  omamentlnir  hatw 
l)onnet8  and  hoods,  pay  a  dutv  of  20  per  oent  o-i 
valorem  under  schedule  M  of  the  Act  of  March  ^ 
1888, 22  Stat,  at  L.  512. 

2.  An  exception,  founded  upon  an  entire  raiaooa- 
oeptlon  of  the  charge  of  the  court,  is  not  well  taken. 

a.  A  criticism,  hy  way  of  objection  to  a  part  of  a 
charge,  which  Is  hypercritioal,  will  not  be  sustained. 

4.  where  the  duty  upon  an  article  IsspeclallT  pn^ 
vided  for  by  a  section  of  a  statute,  it  ia  excluded 
from  the  operation  of  other  sectlooB. 

12^  D.& 
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ft.  It  Is  the  predominant  me  to  which  aitlclee  are 
applied  that  determines  their  character,  within  the 
meaning  of  the  above  mentioned  oiause  of  the  Tar- 
UTAot 

[No.  750.1 

Arfftud  Fib.  IS,  1888.    Decided  March  19, 1888. 

F  ERROR  to  the(Circuit  Court  of  the  United 
States  for  the  ^Eastern  District  of  Penn- 
sylvania,  to  review  a  judgment  against  the  Ck)l- 
lector,  in  favor  of  importers,  for  an  illegal  ex- 
cess of  duties  exacted.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  O*  A.  Jenks,  Solicitor-C^,,  for  p]ain^ 
iff  in  error: 

Mr.  Joseph  H.  Choate*  Henry  Edwin 
Tr&main,  Maeo/i  W.  Tyler  and  H,  T.  Kingeton, 
for  defenda:.t8  in  error: 

This  court  has  interpreted  the  tariff  para- 
graph under  examination. 

Arthur  Y.  Zimmerman,  96  U.  8. 124  (24: 770). 

The  commercial  meaning  of  the  words  of  the 
section  does  not  differ  from  the  ordinary  im- 
port of  the  words  employed  by  Congress.  It 
follows  that  their  interpretation  is  within  judi- 
cial knowledge  and,  therefore,  matter  of  law. 

Martel  v.  MerriU,  116  U.  S.  12  (29:  550); 
&u>an  ▼.  Arthur,  108  U.  8.697(26:526);  Green- 
UafY.  Qoodrielk,  101  U.  8.  284  (25:  847);  MaiU 
lard  V.  Lawrence,  57  U.  8. 16 How.  251  (14: 925). 

This  court,  in  the  case  of  Arthur  v.  Susefield, 
96  U.  8. 12G  i24: 772),  has  held  that  such  clauses 
as  this  hat-material  clause  are  clauses  of  special 
enumeration  and  provision,  within  the  meaning 
of  the  Tariff  Acts. 

Arthur  V.  Zimmerman,  96  U.  8. 124(24: 770); 
Arthur  Y.  La/tey,  96  U.  8.  118  (24:  766);  8mith 
Y.  Field,  105  U.  8.  52  (26: 1007);  Sehmied^  v. 
Jktmey,  118  U.  8.  645  (28: 1180). 

This  is  not  a  case  where  the  commercial 
designation  of  the  article  fixes  its  character  for 
the  purpose  of  the  Tariff  Law. 

Arthur  y.  Unkart,  96  U.  8.  118  (24:  768); 
Arthur  v.  MoUer,  97  U.  8.  865  (24:  1046); 
Yietar  v.  Arthur,  104  U.  8.  498  (26:  688);  Bar- 
ber Y.  SeheU,  107  U.  8.  617  (27:  490);  Drew  y. 
OHnnea,  115  U.  8.  477  (29:  458);  Newman  v. 
Arthur,  109  U.  8.  188(27:  ^»iy,  Arthur  y.  Mot- 
rieon,  96  U.  8.  108  (24: 764);  Marvel  y.  Merritt, 
116  U.  8.  11  (29:  550). 

Mr.  Juiiiee  Matthews  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  against  the  Collector  of 
the  Port  o^  Philadelphia  hy  importers,  to  re- 
cover an  alleged  illegal  excess  of  duties  exacted 
by  nnd  paid  to  him.  There  was  a  verdict  for 
$856.56  in  favor  of  the  plaintiffs,  and  judgment 
rendered  thereon,  to  reverse  which  this  writ  of 
error  is  prosecuted. 

The  goods  which  were  the  subject  of  the  duty 
were  vdvet  ribbons  made  of  silk  and  cotton,  of 
which  silk  was  the  material  of  cbi^  value. 
Tlie  custom  house  officers  assessed  upon  them 
a  duty  of  50  per  centum  ad  valorem  under  the 
last  paragraph  of  schedule  L  of  the  Act  of 
March  8,  1883,  22  U.  8.  Stat,  at  L.  510,  which 
reads  as  follows:  -*  All  goods,  wares  and  mer- 
chandise not  specially  enumerated  or  provided 
for  in  this  Act,  made  of  silk,  or  of  which  silk 
is  the  component  material  of  chief  value,  fifty 
per  ceDtum  ad  valorem."  The  olain tiffs  claimed, 
and  the  jury  found,  under  tbe  instructions  of 
the  court,  that  the  duty  should  have  been  as- 
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scssed  under  the  following  pftra<!Taph  of  sched- 
ule M  of  the  same  Act.  22  U.  S.  Stat  at  L.  512* 

"  Hats  and  so  forth,  materials  for:  braids, 
plaits,  fiats,  laces,  trimmings,  tissues,  willow- 
sheets,  and  squares,  used  for  making  or  orna- 
menting hats,  bonnets,  and  hoods,  composed  of 
straw,  chip,  grass,  palm  leaf,  willow,  hair, 
whalebone,  or  any  other  substance  or  material 
not  specially  enumerated  or  provided  for  in 
this  Act,  twenty  per  centum  ad  talorem.'* 

A  bill  of  exceptions  sets  out  all  the  evidence 
in  the  cause,  together  with  the  charge  of  the 
court  to  the  jury,  and  instructions  asfed  for  by 
counsel  on  both  sides,  respectively,  with  the  ex- 
ceptions to  certain  parts  of  the  charge  as  given 
and  to  the  refusal  of  the  court  to  charge  as  re- 
quested by  counsel  for  the  defendant. 

It  appears  from  the  evidence  that  the  goods 
in  question  were  "  trimmings,"  and  that  they 
were  **  used  for  making  or  ornamenting  hata, 
bonnets,  and  hoods."  That  tbey  were"  trim- 
mings" was  not  a  matter  of  controversy; 
all  toe  witnesses  on  both  sides  spoke  of  them 
as  such .  Neither  was  it  disputed  that  they  were 
"used  for  making  or  ornamenting  hats,  bon- 
nets, and  hoods,  but  there  was  no  evidence 
that  thev  were  used  exclusively  for  that  pur- 
pose, 'the  testimony  on  the  part  of  the  plaint- 
iffs tended  to  show  tout  they  were  chiefiy  used 
for  making  or  ornamenting  hats,  bonnets,  and 
hoods,  but  that  the^  also  might  be,  and  some- 
times were,  used  for  trimming  dresses.  The 
testimony  on  the  part  of  the  defendant  tended 
to  show  that  they  were  dress  trimmings  equally 
with  hat  trimmings,  and  were  commonly  used 
as  much  for  the  one  purpose  as  the  other.  In 
this  state  of  the  proof  the  judge  charged  the 
jury  as  follows: 

"It  is  the  use  to  which  these  articles  are 
chiefly  adapted,  and  for  which  they  are  used, 
that  aetermines  their  character  within  the  mean- 
ing of  this  clause  of  the  Tariff  Act.  It  would 
in  my  judgment  be  a  fair  conet  ruction  of  the 
meaning  of  thiiB  Act  to  say  that  because  certain 
articles  are  indifferently  adapted  for  use  for 
different  purposes  either  of  these  purposes  may 
determine  the  rate  of  duty.  It  is  the  predomi- 
nant use  to  which  articles  are  applied  that  de- 
termines their  character.  It  certainly  could 
not  have  been  the  intention  of  Con^ressin  fram- 
ing this  clause  of  the  law  to  admit  the  impor* 
tanon,  at  a  low  rate  of  duty,  of  articles  which 
may  be  used  for  certain  purposes,  but  which  are 
used  chiefly  for  another  ana  different  purpose. 

"  You  will  therefore  determine  to  which  use 
these  articles  in  ouestion  ^re  chiefiy  devoted* 
If  they  are  hat  tnmming&,  and  used  for  mak- 
ing and  ornamenting  hats,  then  the  rate  of  duty 
imposed  was  excessive,  and  the  plaintiff  is  en- 
titled to  recover  the  excess. 

"  If,  however,  in  the  determination  of  thia 
question  of  fact,  you  find  the  articles  to  be 
chiefiy  used  for  other  purposes,  you  will  find 
for  the  defendant.  The  question  is  simply  and. 
purely  one  of  fact;  namely,  what  is  the  pre- 
dominant use  to  which  these  articles  are  de- 
voted. As  you  determine  that  question  you 
will  return  your  verdict." 

The  plaintiffs  had  requested  the  judge  to 
charge  the  jury  as  follows: 

"  1.  That  if  the  jury  find  the  goods  in  ques^ 
tion  are  U8«d  for  makine  or  ornamenting  hats, 
their  verdict  should  be  u>r  plaintiffs. 
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*'  II.  That  where  the  articles  are  Darned  or 
,  deacribed  in  one  section  of  the  Tariff  Act  and  a 
duty  so  imposed  thereon,  general  terms  in  the 
same  Act,  although  sufficient  to  comprehend 
such  artides,  bj  which  a  higher  rate  of  duty  is 
fixed,  are  not  applicable  to  it.  and  will  not  pre- 
vail to  make  such  higher  rate  of  duty;  and, 
that  if  the  jury  find  the  goods  in  question  are 
hat  trimmings  used  for  making  or  ornamenting 
hat?,  and  also  find  that  silk  u  the  component 
material  of  chief  value,  the  verdict  should  be 
for  the  plaintiffs. 

"III.  That  the  clause  imposing  a  duty  on 
t^^^l  hat  trimmings  being  subsequent  in  the  Act  to 
the  clause  imposing  a  duty  on  articles  of  which 
silk  is  the  component  material  of  chief  value, 
if  the  jury  find  the  goods  are  hat  trimmings 
used  for  making  or  ornamenting  hats,  and  also 
that  they  are  articles  of  which  silk  is  the  com- 
ponent material  of  chief  value,  that  the  subse- 
quent clause  imposing  the  duty  at  twenty  per 
cent  should  be  taken  as  showing  the  latest  and 
final  intent  of  the  law-makers,  and  the  verdict 
should  be  for  the  plaintiffs. 

*  *  lY .  That  if  the  jurv  find  the  goods  in  ques- 
tion are  known  and  used  as  hat  trimmings,  used 
for  niaking  or  ornamenting  hats,  although  tbey 
may  be  used  from  time  to  time  for  other  pur- 
poses, their  verdict  should  be  for  the  plaintiffs." 

In  reply  to  these  requests  the  judge  said  to 
the  jury  as  follows: 

"1.  If  the  evidence  shows  that  the  goods 
upon  which  the  duty  was  charged  are  adapted 
to  use  and  are  used  for  various  purposes  other 
than  for  trimming  bats,  the  jury  must  be  satis- 
fied that  the  use  to  which  they  are  chieflv  ai>> 
plicable  and  for  which  they  were  employed 
was  in  making  or  ornamen&nff  hats,  to  bring 
them  within  the  scope  of  the  dauseof  th^* Tar- 
iff Act  imposing  a  duty  of  twenty  per  cent. 

"2,  8  and  4.  bubject  to  the  qualifications 
stated  in  the  foregoing  answer  to  the  first  point, 
the  three  remainmg  points  are  affirmed." 

The  counsd  for  the  defendant  requested  the 
judge  to  charge  the  jury  as  follows: 

"I.  That  ii  the  jury  should  find  that  the 
goods  in  question  are  not  specially  enumerated 
or  provided  for,  and  that  silk  is  the  com- 
ponent material  of  chief  value,  then  the  rate  of 
duty  should  be  fif  ly  per  centum  ad  uUarem, 
and  your  verdict  should  be  for  the  defendant 

"tl.  That  if  the  jury  should  find  that  silk  is 
the  component  material  of  chief  value  of  the 
foods  in  question,  and  that  they  are  suitable 
for  and  are  occasionally  used  for  hat  trimmings, 
but  that  they  are  generally  used  for  other  pur- 
poses, then,  as  tbey  are  not  exclusively  or  spe- 
cially used  for  hat  trimmings,  they  canqot  be 
said  to  be  'used  for  making  or  ornamenting 
n  Q91  ^^^^'  within  the  meaning  of  the  Act  of  Congress 
1*3* J  so  hs  to  subject  them  to  a  duty  of  twenty  per 
centum  ad  valorem,  and  your  verdict  should  be 
for  the  defendant 

"III.  That  if  the  jury  should  find  that  the 
goods  in  question  can  properly  be  classified 
under  schedule  M,  Act  March  8, 1888,  as  'trim- 
mings used  for  making  or  ornamenting  hats/ 
not  specially  enumerated  or  provided  for  in 
said  Act,  and  subject  to  a  duty  of  twenty  per 
centum  ad  valorem,  and  can  also  properly  be 
classified  as  goods  not  specially  enumerated  or 
provided  for,  of  which  silk  is  the  component 
material  of  diicKf  value,  and  subject  to  a  duty 
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of  fifty  per  centum  ad  takr^m,  then,  aa  two 
rates  of  dutv  are  applicable  to  the  goods,  tbey 
should  be  claaaifiea  as  subject  to  a  duty  of  fifty 
per  centum,  as  this  is  the  hi^er  rate,  and  yoar 
verdict  should  be  for  the  dSendant 

'*IV.  That  unless  the  jury  ihonld  find  that 
the  goods  in  ouestion  are  not  specially  provided 
for,  and  that  by  their  style  and  chaimcter  they 
are  fitted  only  for  use  for  making  or  omameDt- 
iuff  hats,  then  your  verdict  should  be  for  the 
defendant" 

The  court  declined  to  eive  these  instmctioiia 
and  the  counsel  for  the  £fendant  excepted  aa 
follows: 

1.  Because  the  judge  dedined  to  charge  as 
requested  in  defendant's  first,  second,  and 
fourth  points,  stating  that  those  points  were 
substantiidly  covered  by  the  answers  to  the 
plaintififs  points. 

2.  Because  the  Judge  declined  to  charge  aa 
requested  in  the  defendant's  third  point 

8.  B^sause  the  judge  charged  toe  jury  that 
"  If  the  evidence  shows  that  the  goods  upon 
which  the  duty  was  charged  are  adapted  to  use 
and  are  used  for  various  purposes  other  than 
for  trimming  hats,  the  jury  must  be  satisfied 
that  the  use  to  which  they  are  chiefiy  applicalde 
and  for  which  they  are  employed  was  m  mak- 
ing or  ornamenting  hats,  to  bring  them  within 
the  scope  of  the  dause  of  the  Tanff  Act  impos- 
ing a  auty  of  twentv  per  cent."  And  .that, 
"subject  to  the  qualifications  stated  in  the  fore> 
going  answer  to  tne  first  point,  the  three  remain- 
ing points  are  afilrmed. 

In  support  of  these  exceptions,  it  it  armed 
by  the  soiidtor-general,  that  the  diarge  of  the  r|a 
court  and  the  answers  to  the  points  of  instnic-  ^ 
tion  requested  by  the  respective  counaeL  misled 
the  Jury  from  the  real  point  involved  in  the 
case  to  a  foreign  issue,  by  substantially  instruct- 
ing it,  that  the  inquhry  was  whether  these  ma- 
terials had  a  predominant  use  for  making  and 
ornamenting  nats,  bonnets,  and  hoods;  whereaa^ 
the  true  construction  of  the  statute  required  . 
that  the  inqtury,  which  should  have  been  sab- 
mitted  to  the  jurv,  was  whether  the  materiala 
imported  were  "braids,  plaits,  fiats,  lacea,  trinn- 
mings,  willow-sheets  and  squares,  *  *  *  oom> 
pos^  of  straw,  chip,  *  *  *  used  for  makingor 
ornamenting  hats,  bonnets,  and  hoods."  The 
instruction  of  the  court,  it  is  said,  was  that  any 
material,  of  which  the  predominant  use  was  for 
the  making  or  ornamenting  of  hats,  booDeta. 
and  hoods,  not  specially  provided  for,  should 
be  classified  under  this  dause.  It  is  contended 
that  "The  true  construction  is  that  the  use  of  the 
material  must  not  only  be  for  making  and  or- 
namenting hats,  bonnets,  and  boods,  hot  it 
must  be  in  some  of  the  forms  fixed  in  the  stat- 
ute: that  is,  in  the  form  of  dther  'braida. 
plaits,  fiats,  laces,  trimmings,  tissues,  willow- 
sheets,  or  squares.' " 

But  this  IS  an  entire  misconception  of  the 
charge  of  the  court  There  was  no  oontroversy 
in  the  evidence  as  to  whether  these  velvet  rib- 
bons were  or  were  not  "trimmings."  All  the 
witnesses  af^reed  that  they  were;  it  was  ao 
assumed  throughout  the  case;  it  was  expressly 
stated  in  the  charj^  of  the  court  to  the  jiiry  tluu 
they  must  be  "trimmings"  within  the  sense  of 
the  section  in  order  to  justify  a  reooveiy.  Tlie 
court  said  expressly  in  its  charge:  "If  they  ara 
hat  trimmings,  ana  used  for  making  and  oro*- 
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menting  hats,  then  the  rate  of  dutj  imposed  | 
was  exoeasiye,  and  the  plaintiff  is  entitled  to  re-  { 
oorer  the  excess."  This  necessarilj  implied  that 
if  they  were  not  hat  trimmings,  the  plaintiffs 
could  not  recoT^;  and  also  that  eren  if  thej 
were  hat  trimmings,  but  were  not  chiefly  used 
for  makinff  and  ornamenting  hats,  the  plaintiffs 
would  not  oe  entitled  to  recover,  because  in  the 
sentence  immediately  preceding  in  the  charge, 
the  court  had  sai4  to  the  jury:  "You  will,  there- 
fore, determine  to  which  use  these  articles  in 
question  are  chiefly  devoted."  What  the  court 
cbarged  the  jury,  therefore,  was  that  in  order 
r  1  a  A 1  ^  entitle  the  plaintiffs  to  recover,  they  must  find 
■^  ■•  that  the  velvet  ribbons  in  question  were  "trim- 
mings" used  for  mining  and  ornamenting  hats, 
and  that  they  were  "chiefly^'  used  for  that  pur- 
pose. The  jury  were  told:  "If,  however,  in 
the  determination  of  this  question  of  fact, 
you  find  the  articles  to  be  chiefly  used  for  other 
purposes,  you  will  find  for  the  defendant 
The  question  is  simply  and  purely  one  of  fact, 
namely, What  is  the  predominant  use  to  which 
these  articles  are  devoted?  As  you  determine 
that  question,  you  will  return  your  verdict." 
The  objection,  therefore,  to  the  charge  of  the 
court,  that  it  would  have  authorized  a  recovery 
if  the  ffoods  in  question  were  materials  used 
for  making  or  ornamenting  hats,  although  not 
coming  within  the  enumeration  of  the  section  as 
"brai£,  plaits,  flats,  laces,  trimmings,  tissues, 
willow-sheets  and  squares,"  is  not  well  taken. 

The  court  in  fact  did  instruct  the  jury  that 
ihey  must  And  the  goods  in  question  to  be 
"trimmings"  chiefly  used  for  making  and  or- 
namenting hats,  bonnets,  and  hoods,  composed 
of  a  material  not  otherwise  specially  enumer- 
ated or  provided  for.  It  is  not  suggested  that 
the  velvet  ribbons  are  speciaUy  mentioned  as 
subject  to  a  duty  l^  that  name  or  description. 
It  is  true  that  there  was  no  evidence  showing 
that  the  exclusive  commercial  designation  of 
such  velTet  ribbons  was  "trimmings."  but  all 
the  witnesses  spoke  of  the  velvet  nbbons  in 
question  as  "trimmings,"  manifestly  according 
to  the  natural  meaning  of  the  woiti,  and  be- 
cause they  were  used  to  trim  either  hats  or 
dresses;  the  real  controversy  being  for  which 
purpose  as  "trimmings"  they  were  principally 
usea 

A  further  criticism,  by  way  of  objection,  is 
made  to  that  part  of  the  charge  excepted  to 
wherein  the  judge  states  that  "the  jury  must  be 
satisfled  that  the  use  to  which  they  (the  goods) 
are  chiefly  applicable,  and  for  which  they  were 
employea,  was  in  making  or  ornamenting 
hau,"  etc  The  point  of  this  criticism  is  that 
the  lanffuage,  "and  for  which  they  were  em- 
ployed,^' "would  require  the  Collector  to  sus- 
pend the  assessment  until  he  should  know  how 
the  goods  were  used  or  employed.  That  use  or 
employment  of  the  goods  might  not  take  place 
for  years  after  the  importation  was  made.  The 
law  clearly  did  not  intend  the  classification 
should  be  required  to  await  such  an  uncertain 
fl361  ^'^^'^^"  This  is  hypercritical.  The  language 
^  *  does  not  admit  of  any  such  instruction.  It 
means  for  which  they  were  habitually  em- 
ployed, or  customarily  employed,  or  usually 
employed,  and  not  "for  which  they  had  been 
employed."  It  is  impossible  that  any  jury  coidd 
Lave  otherwise  understood  the  instruction. 

The  remaining  exception  was  on  account  of 
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the  refusal  of  the  court  to  Instruct  the  jury  as 
requested  by  the  counsel  for  the  defendant  in 
the  third  point,  viz:  "That  if  the  jury  should 
find  that  the  goods  in  question  can  properly  be 
classified  un£r  schedule  M,  Act  March  8, 1883, 
as  'trimmings  used  for  maldng  or  ornamenting 
hats,'  not  specially  enumerated  or  provided  for 
in  said  Act,  and  subject  to  a  duty  of  twenty 
per  centum  ad  valorem,  and  can  slso  properly 
be  classified  as  goods  not  speciaUy  enumerated 
or  provided  for,  of  which  silk  is  the  component 
material  of  chief  value,  and  subject  to  a  duty 
of  fifty  per  centum  ad  vahrem,  then,  as  two 
rates  of  duty  are  applicable  to  the  goods,  they 
should  be  dassifiea  as  subject  to  a  duty  of  fifty 
per  centum,  as  this  is  the  higher  rate,  and  your 
verdict  should  be  for  the  defendant."  The  sec- 
tion of  the  Revised  Statutes  upon  which  this 
instruction  was  framed  is  section  2499,  which 

{)rovides:  ' 'If  any  nonenumerated  article  equal- 
y  resembles  two  or  more  enumerated  arncles 
on  which  different  rates  of  duty  are  chargeable, 
there  shall  be  levied,  collected,  and  paid  on  such 
nonenumerated  article  the  same  rate  of  duW  as 
is  chargeable  on  the  article  which  it  resembles 
paying  the  highest  duty."  The  principle  of 
this  SM^on,  however,  is  not  applicable  to  the 
circumstances  of  this  case.  The  velvet  ribbons 
were  found  by  the  jury  tq  be  trimmings  chiefiy 
used  for  making  or  ornamenting  hats;  that 
brought  them  within  the  operation  of  schedule 
M  of  the  Act  of  March  8,  1888.  fixing  the  duty 
at  twen^  per  centum  ad  tdUyrem;  and  being 
specially  provided  for  by  that  section,  they 
were  excluded  from  Uie  operation  of  all  others. 

The  contention  which  appears  to  have  been 
made  on  behalf  of  the  government  on  the  trial 
of  the  cause,  that  these  velvet  ribbons  could 
not  be  classified  as  trimmings  used  for  making 
or  ornamenting  hats,  bonnets,  and  hoods,  witi? 
in  Uie  meaning  of  the  section  levying  the  duty  of 
twenty  per  centum  adtalarem,  unless  they  were 
shown  to  have  been  used  exclusively  for  thai 
purpose,  is  not  insisted  upon  by  the  solicitor- 
general  in  this  court  It  was  very  properly 
abandoned,  the  charge  of  the  court  upon  that 
point  being,  in  our  opinion,  clearly  right. 

The  Judgment  cf  the  Oireuit  Court  is  accord' 
ingly  Harmed, 


JACOB  EREIGER,  Pff.  in  Orr., 

e. 
SHELBY    RAILROAD    COMPANY,    The 
SHELBY   R    R    DI8T.    OF    SHELBY 
COUNTY,  JAMES  P.  FOREE  bt  al. 


JACOB  EltEIGER  bt  al.,  Plffe.  in  Err,, 

#. 
SHBLBY  R  R.  CO.,  A.  P.  CARRITHER8 

BTAL. 


JACOB  EREIGER  bt  al..    Plfflt,  in  Err., 

e. 
SHELBY  RAILROAD  COMPANY  bt  al. 

(See  S.  C.  Beporter*s  ed.  89-4S.) 

JurUdiction  to  retiew  etate  Judgment— opiniont 

of  Hate  eourti, 
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1.  In  order'  to  give  Jurisdlctioii  to  this  court  to 
review  a  Judgment  of  a  state  oourt«  It  must  appear 
that  the  state  court  gave  effect  to  the  statute 
which.  It  Is  alleged.  Impaired  the  obligation  of  the 
oontract. 

2.  Where  the  statutes  of  a  State  require  that 
written  opinions  he  delivered  by  its  highest  court 
In  all  cases,  and  that  they  be  recorded,  this  court 
may  examine  the  opinions  so  delivered  and  re- 
corded, to  ascertain  the  grounds  of  tiie  Judgment 
of  the  state  court. 

[Nos.  048,  049,  050.] 

BubmiUdd  Dec.  1£,  2887.  JDedded  March  19, 

1888. 

JK  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky,  to  review  judgments  of 
that  Court  affirming  the  judgments  of  a  lower 
court  of  the  State,  that  the  Shelby  Railroad 
District  was  entitled  to  vote  upon  stock.  Dii- 
wiisBcd. 

Statement  by  Mr.  Justice  Gray: 

These  were  three  suits  in  equity,  one  brought 
by  the  Shelby  Railroad  Company,  another  oy 
the  Shelby  Raikoad  District  of  Shelby  County 
in  the  State  of  Kentucky,  and  the  third  by 
Ereiger  and  other  Individual  stockholders  in  the 
Railroad  Company.  The  plaintiffs  in  each  suit 
were  made  defendants  in  each  of  the  other  suits. 
All  the  cases  were  argued  together  in  the  courts 
of  the  State  of  Kentucky  and  in  this  court,  and 
presented  the  question  whether  the  Shelby 
Railroad  District  had  the  right  of  voting  at 
stockholders'  meeting  upon  stock  held  byit  in 
the  Shelby  Railroad  Company,  under  the  fol- 
lowing circumstances: 

By  an  Act  of  the  Legislature  of  Kentucky  of 
March  15, 1851,  the  Shelby  Railroad  Company 
was  inooiporated;  its  capital  stock  was  fixed  at 
$600,000,  in  shares  of  |50  each,  to  be  subscribed 
forby  any  individual  or  corporation;  at  any  meet- 
ing of  the  stockholders,  each  stockholder  was  to 
be  ''allowed  one  vote  for  every  share  owned  by 
him,  her  or  it;"  on  every  share  subscribed,  one 
dollar  was  to  be  paid  at  the  time  of  the  sub- 
•cription,  and  the  residue  in  installmentB  and  at 
times  to  be  fixed  by  the  president  and  directors; 
all  payments  made  on  the  stock  were  to  bear 
interest  until  a  dividend  made,  certificates  of 
stock  for  all  such  interest  were  to  be  issued  to 
the  persons  entitled,  in  addition,  to  the  shares 
subscribed  or  held  by  them,  and  no  certificates 
of  stock  were  to  be  issued  until  they  were  paid 
for;  the  County  Court  of  Shelby  County  was 
empowered  to  subscribe  for  stock  in  behalf  of 
the  county,  its  subscription  was  to  be  made  pay- 
able at  such  times  and  places  and  upon  such 
terms  as  might  be  agreed  on  between  it  and  the 
commissioners  or  d&ectors  taking  its  subscrip- 
tion, and,  for  the  purpose  of  paying  that  sub- 
scription, it  was  authorized  to  levy  and  collect  a 
tax  on  all  the  property  subject  to  taxation  with- 
in the  county;  and  every  person  paying  any 
part  of  the  tax  was  to  be  entitled  to  his  pro  rata 
share  of  stock,  and  to  receive  a  certificate  there- 
of on  paying,  or  producing  transfers  from  those 
who  had  paid,  for  a  full,  half  or  quarter 
share. 

An  Act  of  Februaiy  8,  1800,  amending  the 
original  charter,  authorized  a  certain  portion  of 
Shelbv  County,  Included  in  a  boundary  de- 
fined in  this  Act,  to  subscribe  for  any  amount 
of  the  stock  not  exceeding  $800,000,  and  also 
authorized  other  counties  to  subscribe  for  cer- 
tain amounts  of  stock,  and  further  enacted  as 
follows: 
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"  Sec.  8.  Upon  the  written  ^^cation  of 
the  president  and  directcnrs  of  said  Company 
and  of  ten  taxpayers  of  any  of  said  counties, 
the  county  judge  of  such  county  shall,  within 
thirty  days  thereafter,  cause  a  vote  of  the  le- 
gal voters  residing  in  the  county,  or  portion  of 
county,  to  be  taxed,  to  be  taken  at  the  several 
places  of  voting  therein,  to  ascertain  whether 
the  voters  of  scud  counties,  or  portion  of  Shelby 
County,  are  in  favor  of  said  subscription.** 

"Sec.  5.  If  a  majority  of  the  votes  cast  shaU 
be  in  favor  of  said  subscription,  it  shall  be  the 
duty  of  the  county  judffe  forthwith  to  cause  the 
subscription  to  be  made  in  the  name  of  said 
county,  or  portion  of  Shelby  County,  as  the 
case  may  be. 

"Sec.  6.  Where  any  such  subscription  to  the 
capital  stock  of  said  Company  shall  have  be» 
oraered,  and  the  conditions  aforesaid  complied 
with,  bonds  shall  be  executed  in  the  name  of 
and  under  the  seal  of  or  scroll  of  said  portion  of 
Shelby  County,  or  said  counties,  as  the  case 
may  be,  in  such  form  and  in  such  amounts,  the 
entire  amount  of  said  bonds  not  to  exceed  the 
sum  subscribed,  and  payable  at  such  places, 
and  bearing  interest  payable  semi-annually,  at 
such  rates,  not  exceeoing  eight  per  centum  per 
annum,  as  the  president  and  diiectors  may  elect 
The  bonds  shall  be  due  and  payable  twenty 
years  from  their  date,  with  tlie  privil^e  re- 
served to  the  said  counties  to  pay  them  after 
three  years  from  date.  The  bonds  shall  be 
signed  by  the  judge  of  the  county  court  and 
countersigned  by  the  county  clerk.  When  so 
executed,  said  bonds  shall  oe  deMyered  to  the 
president  and  directors  of  «tid  Company,  in 

Eayment  of  said  subscription,  and  they  may  be 
y  them  negotiated,  hypothecated  or  sdd, 
upon  such  terms  and  at  such  times  as  may 
by  said  president  and  directors  be  deemied  ex- 
pedient, and  may  be  transferred  by  indorse- 
ment. 

"Sec  7.  When  any  such  subscription  shall 
have  been  made,  it  shall  be  the  outy  of  the 
county  j[udge  and  the  justices  of  the  peace  of 
the  precincts  or  the  counties  in  which  the  vote 
is  taken,  to  levy  annually  a  direct  tax  upon  all 
the  property  in  such  county,  or  portion  of 
county,  subject  to  taxation  for  state  revenue, 
to  pay  the  interest  when  due,  and  tito  principal 
at  maturity;  and  they  may  levy  a  tax  to  pay 
any  portion  of  said  bonds  at  any  time  after  three 
years;  Pronded,  That  no  greater  tax  than  one 
per  cent  shall  be  levied  in  any  one  year,  except 
to  pay  the  bonds  atmaturity."^  "Tlie  ooQecting 
officer  shall  execute  to  each  person  a  receipt  for 
the  amount  of  taxes  paid  by  him,  which  shall 
be  assignable,  and,  when  they  amount  to  fifty 
dollars  or  more,  shall  entitie  the  holder,  upon 
presentation  to  the  proper  officers  of  the  Com- 
pany, to  certificates  of  stock  at  the  rate  of  one 
share  for  fifty  dollars,  and  every  multiple  of 
fifty." 

"Sec.  0.  The  several  counties  and  p<»tion  of 
coimties  shall  not  vote  the  stodL  for  whicb  cer- 
tificates may  be  issued  to  the  taxpayer8»  but  the 
same  shall  be  voted  by  the  inaividual  stock- 
holders." 

An  Act  of  March  11, 1870,  further  anoendinx 
the  charter  of  the  Railroad  Ck>mpaDy,  contained 
the  foUowingsection: 

"Sec.  8.  When  any  oounty,  or  part  of  a 
oounty,  dty,  town  or  prednct,  ahall  have  de- 
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Uvered  Its  bonds  In  fMmnent  for  stock  sub- 
•cribed.  It  shall  be  entitled  to  representation, 
and  to  TOte  the  amount  of  such  stock  in  any 
meeting  of  the  stockholders  of  said  Company. 
The  stock  owned  by  a  county  shall  be  repre- 
tented  by  the  county  Judge  and  all  the  Justices 
of  the  peace  of  the  county;  stock  owned  by  a 
part  ofa  county,  or  a'  precinct,  by  the  county 
jadse  and  by  the  Justices  of  the  peace  residing 
m  the  district  or  precinct  taxed;  stock  ownea 
by  a  dty  or  town,  by  its  general  council  or  board 
'4S1  «  trustees;  and  these  seTeral  bodies  may  desig- 
nate a  suitable  person  or  persons  as  their  proxies 
to  represent  them  in  any  meeting  of  the  stock- 
Mdert  of  said  Company.  It  shall  be  the  duty 
of  the  county  Judge  to  call  together  at  the 
eoonty  trat  the  JusUces  entitled  to  yote,  and  to 
Ciuse  tbi  ir  action  to  lie  spread  upon  the  records 
of  the  county  coiirt." 

Another  Act,  passed  February  26,  1878,  en- 
acted that  "the  part  of  Shelby  County  em- 
braced In  the  boundary  given" in  the  Act  of  i869 
should  "haye  the  corporate  name  of  theSKelby 
RaOroAd  District  of  Shelby  County,"  and  by 
thai  name  might  sue  and  oe  sued. 

In  aooordance  with  the  provisions  of  the  Act 
of  1860,  that  portion  of  Shelby  County  therein 
ddtned  forthwith  subscribed  $800,000  to  the 
Block  of  the  Railroad  Company,  and  its  bonds 
for  that  amount  were  issued  and  delivered  to 
the  Raflroad  Company  on  June  1, 1868,  and 
were  sold  by  the  Company  and  the  proceeds 
■ppUed  to  the  construction  of  Its  road:  and  a 
tax  was  annually  levied  and  collected,  amount- 
ing in  an  to  more  than  $800,000,  which  wasap- 
p&d  to  the  payment  of  interest  becoming  due 
OQ  the  bonds,  and  of  part  of  the  principal, 
leaving  such  bonds,  or  others  ffiven  in  renewal 
ttereol,  now  remaining  unpaid  to  the  amount 
of  |PM8,000:  and  the  District  hokls  certificates 
of  slock  to  that  amount,  and  always  yoted  upon 
to  olo^  onto  these  suits  were  brought.  Cer- 
liflcaies  of  stock  to  a  large  amount  naye  also 
been  Issoed  to  tumayers  and  are  held  by  Ereiff- 
cr  and  others.  The  first  dlyldend  on  the  stock 
was  declared  in  December.  1881,  and  was  paid 
to  all  the  stockholders,  including  the  District 

The  Court  of  Appeals  of  Kentucky.  aflSrm- 
fag  the  lodgments  of  a  lower  court  of  tne  State. 
•fudged  t£at  the  Shelby  Railroad  District  of 
Sbelby  County  was  a  stockholder  in  the  Shel- 
bf  lUIlroad  Company  to  the  extent  of  the 
principal  of  the  bonds  of  the  District,  Issued 
aDd  detivered  to  the  Railroad  Company,  and 
stfll  outstanding  and  unpaid,  and  was  entitled 
to  ToCe  and  to  receive  dividends  accordingly. 

Kreiger  and  others  sued  out  these  writs  of  er- 
ror, wbkli  the  Railroad  Company  and  the  Dis- 
trict now  moyo  to  dismiss  for  want  of  Juris- 


B.   F.   Bookner  and   Jeha  L. 

for  plaintlflEs  in  error: 
A  federal  questloa  was  raised  by  the  plead- 
imtcB  and  was  decided. 

/fri^  Propn,  y.  Boboken  Co.  68  U.  8.  1 
W«IL  14?  (17:  675);  Furman  y.  NiehcL  75  U. 
S.  8  Wall.  67  (19:  876);  KiUKi  y.  Estchange 
79  U.  a  13  Wall  888  (20:  415);  North' 
Umivenit^  y.  PwpU,  99  U.  S.  821  (25: 
ji  Ahmtmmtm  y.  KtnUm,  60  U.  a  9  How.  9 
OS:  M);  FUh^  y.  OoekereU,  80  U.  S.  5  Pet 
CM  0t  116);  Mwfdoek  y.  Mmphii,  87  U.  a  90 

Its  r.  s. 


Wall  688  (22: 448);  Oroa  y.  U.  8.  Mortgage  Oo. 
108  U.  S.  485  (27:  797);  Adami  Oo.  y.  BurUng^ 
tondfM.R  Co.  112  U.  S.  127  (28:  678)(  Jack§ 
v.  BOena,  115  U.  S.  289  (29:  893);  Mgriek  y. 
Thompmn.  99  U.  S.  295  (25:  826). 

The  Acto  of  1851  and  1869  confer  on  the  Id- 
diyidual  stockholders  rights  which  are  impaired 
by  the  Acts  of  1870  and  1873. 

Northtoestem  FerUUtingOo,  y.  ^dB  Park, 
97  U.  S.  659  (24: 1086);  Jlionuu  y.  We$t  Jersey 
R  Co.  101  U.  S.  81,  82  (25:  951,  952);  Gregory 
y.  Shelby  College,  2  Met.  (Kj.)  589. 

Meters.  P.  Jr.  Foree,  Bollock  4h  Beek- 
lusm  and  J.  C.  Beckham,  for  defendants  in 
error: 

The  question  was  simply  one  of  the  construc- 
tion of  state  legislation  by  a  state  court.  To 
such  questions,  the  reyisory  power  of  this  court 
does  not  extend. 

McBride  y.  Hoey,  86  U.  S.  11  Pet  167  (9: 
673);  Lawler  y.  Walker,  55  U.  S.  14  How. 
149  (14:  864);  Roberieon  v.  Coulter,  57  U.  a 
16  How.  m  (14:  864);  MarehaU  y.  Ladd^ 
(19: 153). 

It  does  not  appear  that  a  federal  question 
was  raised  or,  tf  raised,  it  was  not  decided. 

Northern  A  Co.  y.  N.  Y.  79  U.  S.  12  Wall 
884  (20:  412);  Enox  v.  Exchange  Bank  of  Va. 
79  U.  S.  12  Wall.  379  (20: 414);  Misemppi  dk  M. 
R.  Co,  v.  Boek,  71  U.  8.  4  Wall.  177  (18:  881); 
Lehigh  Water  Co.  y.  Eastan  (80: 1059);  Detroit 
City  B  Co.  y.  Quihard,  114  U.  S.  188  (29: 
118);  WiUiam  y.  Norru,  25  U.  S.  12  Wheat 
117  (6:  571);  Matheeon  y.  Branch  Bank  of  Ala- 
bama, 48  U.  a  7  How.  260  (12:  692);  Farmaiee 
y.  Lawrence,  78  U.  S.  11  WaU.  86  (20:  48); 
Murdoek  y.  Memphis,  87  U.  S.  20  Wall.  590 
(22: 429);  MeManus  y.  O^SuUiwn,  91  U.  S. 
578  (28:  890);  Chouteau  y.  Gibson,  111  U.  a 
200  (28:  400);  BoUing^.  Lersner,  91  U.  S.  594 
(23:  866):  State  y.  Board  of  UguidaUen,  98  U. 
a  140  (25: 114);  Poydras  De  La  Lande  y.  Lou- 
isiana, 59  U.  a  18  How.  192  (15:  850);  Farney 
y.  Towle,  66  U.  S.  1  BladL,  850  (17:  216);  Hoyt 
y.  Thompson,  Id.  518  (17:  65);  Maanoell  v.  New- 
bold,  69  U.  a  18  How.  511  (15:  506);  Susque- 
hanna Boom  Oo.  y.  West  Branch  Boom  Oo,  110 
U.  S.  57  (28:  ed);Worthy  y.  BarreU,  76  U.  S.  9 
Wall  611  (19:  565);  Messenger  y.  iTasewt.  77  U. 
a  10  Wall  507  (19: 1028);  Ciiwrtw  y.  Bowyer, 
81  U.  S.  14  Wall  216  (20:  882). 

This  court  will  not  interfere  if  the  record 
shows  that  besides  the  federal  question  there 
is  another  and  distinct  ground  on  which  the 
state  Judgment  can  be  suistained. 

Kennebec  d  P.  B  Oo.  y.  Portland  d  K.  B. 
Oo.  81  U.  S.  14  WaU.  28  (20:  850);  Bector  y. 
Ashley,  78  U.  S.  6  Wall.  142  (18:783);  Gibson  y. 
Chouteau,16  U.  S.  8  WaU.  314  (19: 317);  Ktinger 
v.  Missouri,  80  U.  S.  13  WaU.  257  (20:  635). 

When  tliis  court  comes  to  construe  a  state 
statute  it  wiU  adopt  the  construction  placed 
upon  It  by  the  highest  Judicial  tribunal  of  that 
Sute. 

Green  y.  Neal,  81  U.  8.  6  Pet  291  (8:  402); 
Smith  v.  Kemochen,  48  XT.  S.  7  How.  198  (12: 
666);  RandaUw.  Brigham^U  U.  a  7  WaU.  528 
(19:  285). 

Mr.  Justies  Chrnj  deUvered  the  opialoD  of 
the  court: 

It  is  contended  for  the  plaintlfb  In  error  that 
the  Statutes  of  1861  and  1869created  a  contract 
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by  which  the  stockholders  of  the  Shelby  Rafl- 
road  Company  were  those  persons  who  had  be- 
come so  by  subscribing  for  stock  or  by  the  pay- 
ment of  taxes,  and  the  right  to  vote  nponstooL 
subscribed  for  by  counties  or  other  municipal 
subdivisions  was  in  taxpayers  only;  and  that 
the  Statutes  of  1870  and  1878  first  granted 
to  the  Shelby  Railroad  District  of  Shelby 
County  the  right  to  vote  as.  a  stockholder  in 
the  Railroad  Company,  and  thereby  impaired 
the  obligation  of  the  contract  created  by  the 
earlier  statutes. 

But  the  insuperable  difficulty  in  the  way  of 
sustaining  these  writs  of  error  is  that  it  does 
not  appear  that  the  Court  of  Appeals  of  Ken- 
tucky gave  effect  to  the  Statutes  of  1870  and 
1878  as  nuiking  anv  change  in  that  contract. 

The  Statutes  of  Kentucky  require  written 
opinions  to  be  delivered  by  the  court  of  ap- 
peals in  all  cases,  and  to  be  recorded  by  its 
derk.  Code  of  Civ.  Proa  §  765;  Gen.  Stat. 
chap.  28,  art  2,  §  10;  chap.  16,  art.  1,  §  1.  By 
the  settled  course  of  decision  under  the  existing 
Judichiry  Acts  of  the  United  States,  this  court 
may  examine  opinions  sodelivered  and  recorded, 
to  ascertain  the  ground  of  the  Judgment  of  the 
state  court.  Murdoch  v.  Memphis,  87  U.  S.  20 
Wall.  590,  688  [22:  420.  4481 ;  MeManui  v. 
(ySuUivan, 91 U.  8. 578  [iSim];  GrossY.  U,  S. 
Mortgage  Co.  108  U.  S.  481,  ^f27:  796,  798J; 
Adame  County  ▼.  Burlington  db  M.  B,  B.  112 
U.  S.  128,  129  ra3:  6781;  Detroit  City  B  Co.  v. 
Quthard,  114  U.  S.  19&,  187  [29:118.119];  Jacks 
V  ReUna,  115  U.  8.  288  m-J^m, Philadelphia 
Fire  Aseo,  v.  Ifeu>  York,  119  U.  6. 110  [80:8421. 
The  decision  in  Fisher  v.  Cockerell,  80  U.  6.  5 
Pet.  248,  255  [8:114,1161,  cited  by  one  of  the 
defenduits  in  error,  in  which,  on  a  writ  of  er- 
ror to  the  Court  of  Appeals  of  Kentucky,  this 
court  held  that  the  opinion  of  that  court  could 
not  be  taken  into  consideration,  was  decided  un- 
der the  Judidary  Act  of  1789.  which  contained 
a  provision,  omitted  in  the  later  Acts,  express- 
ly requiring  the  error  assigned  as  a  giX)ond  of 
reversal  to  appear  on  the  face  of  the  record. 
Acts  Sept  25.  1789,  chap.  20,  S  25, 1  Stat 
at  L.  86;  Feb.  5, 1867,  chap.  28,  g  2, 14  Stat 
at  L.  886;  Rev.  Stat  g  709. 

In  the  cases  now  before  us,  the  opinions  de- 
livered in  writing  bv  the  Court  of  Appeals  of 
Kentucky,  recoraedby  its  clerk,  and  sent  up 
with  the  transcript,  consist  of  an  elaborate 
opinion  upon  the  original  hearing,  and  a  short- 
er one  upon  a  petition  for  a  rehearing. 

The  original  opinion  makes  no  mention  of 
the  Acts  of  1870  and  1878,  but,  proceeding 
wholly  upon  the  construction  of  the  Charter  of 
1851,  as  amended  by  the  Act  of  1869,  holds,  for 
reasons  stated  at  length,  that  by  the  legal  effect 
of  the  Act  of  1869,  defining  by  boundaries  a 
district  in  Shelby  County,  authorizing  it  to  de- 
termine by  popular  vote  of  its  inhabitants  to 
subscribe  for  stock  in  the  Railroad  Company, 
and  requiring  bonds  to  be  executed  in  its  name 
by  the  county  Judge  to  the  Railroad  Company 
for  the  amount  so  subscribed  for,  the  District 
was  made  a  corporation,  and  entitled  to  ail  the 
rights  and  privileges  of  other  stockholders  in 
the  Railroad  Company,  and  had  the  right  to 
vote  and  to  receive  dividends  upon  the  stock 
thus  subscribed  for,  except  so  far  as  owners  of 
propcrtv  within  the  Distnct,  having  paid  taxes 
assrasea  upon  them  towards  paying  the  prind- 

•78 


pal  sum  so  subscribed,  had  received  certificates 
of  stock  for  the  sums  so  paid  by  them;  and 
that  the  right  of  the  District  to  vote  and  to  re- 
ceive dividends  upon  so  much  of  its  stock  u 
had  not  been  so  pdd  for  was  not  displaced  or 
affected  by  the  issue  of  certificates  of  stock  to 
taxpavers  for  sums  paid  by  them  to  meet  the 
accruing  interest  on  the- sum  subscribed  by  the 
District,because  the  stock  so  issued  for  interest 
was,  by  the  express  provisions  of  the  charter 
constitutinff  the  contract  t)etween  the  stock- 
holders, to  oe  in  increase  of  the  original  capital 
stock. 

The  opinion  delivered  on  overruling  the  peti- 
tion for  a  rehearing  reaffirms  the  positions  of 
the  former  opinion,  and  declares  that  while  the 
provisions  of  the  Act  of  1869,  amending  the  orig-  r^i 
mal  Act  of  incorporation,  were  indefinite  as  to  ^ 
the  manner  in  which  stock  held  bythe  District 
should  be  voted  on,  the  Acts  of  1870  and  1873 
did  no  more  than  make  that  certain  which  was 
before  uncertain,  or  had  been  omitted  from  the 
original  Act  of  incorporation,  b}r  ^ving  the 
District  a  distinct  name  and  authorizmg  it  to  be 
represented  by  the  county  judge  and  Justices  of 
the  county,  and  providing  a  remedy  by  which 
the  rights  of  the  corooration  might  be  asserted 
and  its  liabilities  enforced;  but  tnat  there  had 
been  no  change  of  contract 

It  thus  appears  thst  the  state  court  upon  full 
consideration,  decided  that  the  Acts  of  1870  and 
1878  conferred  no  new  rights,  but  onl v  defined 
more  clearly  the  manner  in  which  the  rights 
conferred  by  the  earlier  statutes  should  be  ex- 
ercised; and  that  it  based  its  Judgments  entire- 
ly upon  the  construction  and  effect  of  the 
earlier  statutes,  and  upon  grounds  which  would 
have  been  equally  controlling  if  the  later  Acts 
had  not  been  peraed.  The  necessary  conclusion 
is  that  this  court  has  no  Jurisdiction  to  review 
those  Judgments.  Bankqf  Weai  TVnn.  ▼.  dti^ 
tens  Blink  of  La.  80  U.  S.  18  Wall  482  [20:5141; 
8.  C.  81  U.  S.  14  WaU.  9  [20:5141;  PtUmer  v. 
Marston,  SI  U.  8.  14  Wall.  10  [20:8261;  Keik- 
nebeedP.  B.  B.  Co.  v.  PorOanddtK.  B  B.  Co. 
Id.  28  [20:8501;  Stefoenson  v.  Wmiams,  86  U.  & 
19  Wall  572  [22:162];  New  Orleans  Watencarks 
Co.y. Louisiana  Sugar  Bef.Oo.l2&X5. 6. 18  Tante. 
607L 
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SOUTHERN  DEVELOPMENT  COMPANY 
OF  NEVADA.  Appt., 

9. 

PRANK  SILVA. 

<See  a  C.  Reporter's  ed.  Ul-WL) 

Answer  in  eqjtity  action,  ffeet  qf— fraudulent 
representations — expressions  of  opinion  in  re- 
gard to  value— ^presumption — acts  of  vendee — 
inwstigation  by  purchaser. 

L  Where  an  answer  to  a  bill  in  equity  Is  olreet 
and  positive,  and  under  oath,  and  deniw  the  alle«»» 
tions  of  the  bill,  and  an  answer  on  oath  m  not 
waived,  tbe  oomplainant  will  not  t>e  entitled  to  a 
decree  unless  such  denials  are  disproved  by  more 
ttian  one  witness  or  by  one  witness  and  oorrob«v 
ratlnff  oircumstanoea ;  and  this  is  so  whero  tbe  bin 
is  filed  for  fraud. 

2.  In  order  that  a  vendee  of  property  may  aroid 
the  sale  for  fraudulent  representaoonsi,  it  must  a»> 
pear  that  he  relied  upon  such  representatioatiB 
the  purchase. 
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X  liprealoM  of  oplnkm  which  are  not  eute- 
•niiof  teota  do  not  oomtttato  fraud. 

i  Mttemeota  which  are  ezprenionf  of  opinion 
bf  the  vendor,  in  reepeot  to  the  value  of  the  prop- 
«r^ioM,  are  not  fraudolent  in  law  to  the  extent 
tMttheatle  will  be  let  aside  tf  thej  are  untrue. 

k  The  law  raiaee  no  presamption  of  knowledge 
«( fjdrttf  from  the  tinfie  f^ust  p«r  ae  that  the  repre- 
■antlcin  was  fabe.  There  must  be  something  fur- 
Ikr  to  sstabliih  the  defendant's  knowledge. 

i  In  order  to  set  aside  a  sale  for  fraudulent  rep- 
wMBhiHons.  It  is  essential  that  the  rendee  has  aot- 
«d  iDOQ  nien  representations,  to  his  injury. 

T.  where  the  purchaser  undertakes  to  make  in- 
ToOgacions  of  nis  own,  and  the  vendor  does  noth- 
tag  to  prevent  his  investigation  from  being  as  full 
Si  bs  chooses  to  make  It,  the  purchaser  cannot 
ifteiwaids  allege  that  the  vendor  made  misrepr^ 


[No.  1210.1 
StbmaudJan.  9, 1888,  Decided  March  19, 1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  California,  dismisBing  a  bill  In  equity 
lo  icfdnd  a  contract  of  purchase  on. the  ground 
«f/ruidulent  representations.    Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

Mernn,  Was.  H.  Stewiuri,  A.  T.  Britton 
iDd  A.  B.  Browne*  for  appellant: 

If  the  plaintiff  has  an  adequate  remedy  at 
Inr.  then  the  decree  should  be  reversed  with- 
out prejudice  to  the  right  of  the  plaintifiT  to 
■siatain  its  action  at  law. 

dumrd  T.  mwston,  119  U.  S.  854  (80:  464); 
Sywt  V.  Durant,  106  U.  S.  644  (27:  808). 

These  statements  as  to  Silva's  opinioo,  which 
vere  untrue  and  made  with  an  intention  to  mis- 
IokL  were  fraudulent  and  afford  grounds  for 


I  Pom.  Eq.  Jur.  $  878. 

The  rule  of  eateat  emptor  applies  only  when 
1W  buyer  and  seller  have  equal  opportunities 
«f  knowledge;  but  It  does  not  apply  where  the 
feOer  makes  express  representations  In  respect 
to  Batten  of  which  the  buyer  bag  no  knowl- 
edge and  DO  means  at  band  ci  obtaining  knowl- 

nMaek  t.  mo^,  16  Not.  440;  2  Pom.  Eq. 
te-  $  M5,  pp.  881.  882. 

It  liDO objection  to  a  restoration  of  property 
ttodwtd  OD  a  fraudulent  sale  that  It  has  fallen 
is  value  since  tbe  date  of  the  transaction. 

MdetS  T.  Marfarland,  92  U.  8. 101  (28:  471); 
Acfa  T.  M4>waU,  21  Beav.  618;  Veaxie  v.  WiU- 
«UM,  40  U.  8.  8  How.  184, 168  (12: 1018, 1028). 

5ar,  if  tbe  property  Is  o^  a  perishable  nature, 
k  the  holder  bound  to  keep  It  In  a  state  of  pres- 
wmtioo  UDtfl  tbe  bill  is  filed. 

ftooa  r.  nrrin,  4  Bibb,  860;  Eenr,  Fraud  8t 

Mmmt.  #oba  H.  Miller  and  J.  P.  Lan^ 
Wrse,  for  mppellee: 

Equity  will  pursue  money  which  Is  once  Im- 
pressed with  e  trust,  even  when  como&lngled, 
aid  gwaid  It  to  tbe  true  owner. 

MnsteA^ua  ▼.  EaOett,  L.  R.  18  Ch.  DIy.  696; 
Gmirmi  NmL  Bank  t.  (hnneeticut  Hut.  X.  Int. 
Ck.  101  U.  8.  04  (26:  698):  HetDUfn  t.  F&rter, 
•  V.  T.  ISS;  Taylor  r.  Phtmer,  8  Maule  A  S. 
W;  BmUk  €f  Ammriea  t.  PMoek,  4  Edw.  Cb. 
HI;  Mmrrp  t.  Bruiu,  8  Hun,  896;  BiWmry  ▼. 
M  Cm%  8  N.  T.  879;  Thompson  y.  iVrib'nt,  8 
IfaHB.  te:  PimnMU  v.  DeffeU,  4  De  Ckz,  H. 
kOlmi  t^^rUh  V.  Cortland,  2  Hem.  A  M.  417; 
Bmimm  ▼.  Brooklyn  Boaird  of  EdueaHcn,  79 
5.  T.  188;  Ro  LeBtane,  14  Hun,  8;  WeiU  v. 
Ms«Mi.  IB  OaL  188;  George  y.  Banmm,  14 


Cal.  660:  Baylee  y.  BatOor,  28  CaL  678;  Simr 
eon  y.  Bekotein,  Id.  698;  Qroinor  y.  Oreinor, 
68  Cal.  122. 

''  A  misrepresentation.  In  order  to  oonstltuta 
fraud,  must  contain  tbe  following  elements: 
(1)  Its  form  as  a  statement  of  fact;  (2)  its  pur- 
pose of  Inducing  the  other  party  to  act;  (8)  Its 
untruth;  (4)  the  imowledge  or  belief  of  tbe  par- 
ty making  h;  (6)  tbe  belief,  trust  or  reliance  of 
the  party  to  whom  It  is  made;  (6)  its  mate- 
riality. 

2  Pom.  Eq.  Jur.  §  876. 

Fraud  Is  odious,  and  never  to  be  presumed. 

AtttDOod  y.  8maU,  6  Clark  &  F.  282;  Tuck 
v.  Downing,  7  Morrison,  Mining  Rep.  108-10; 
Walker  v.  Hough,  69  111.  876;  Dirkeon  v.  Knox, 
80  N.  W.  Rep.  49. 

The  rule  of  eateat  emptor  applies. 

1  Story,  Eq.  Jur.  §  2(J0  a;  Reynoide  v.  Palmr 
er,  21  Fed.  Rep.  484. 

Silva  merely  gave  expression  of  an  opinion, 
and  In  such  there  Is  no  fraud. 

2  Pom.  Eq.  Jur.  S  878;  Tuck  v.  Downing,  7 
Morr.  MIn.  Rep.  84;  BendeU  v.  Scott,  70  Cal 
614. 

Statements  as  to  yalue  are  not  fraudulent  In 
law. 

McDowell  y.  8imm$,  6  Morr.  MIn.  Rep.  476; 
Tuck  y.  Downing,  7  Morr.  MIn.  Rep.  88. 

Yerlngton  purchased  on  the  advice  of  For- 
man  and  bis  own  Jud^rment. 

Tuck  Y.  Downing,  76  111.  71. 

There  never  was  any  valid  rescission  or  offer 
to  rescind. 

WUbwr  y.  Flood,  16  Mich.  46;  PeanoU  y. 
Chapin,  44  Pa.  9. 

Rescission  is  a  condition  precedent  to  the 
commencement  of  the  suit. 

Herman  v.  Baffenegger,  64  Cal.  164;  Qijford 
y.  CarviU,  29  Cat  689;  OeUy  v.  DevUn,  64  N. 
Y.  408, 7  Morr.  MIn.  Rep.  29;  Byard  v.  tiolmst, 
88  N.  J.  L.  119.  6  Morr.  Min.  Rep.  699;  Cook 
V.  Oilman,  84  N.  H.  666;  Baeeett  y.  Brown, 
106  Mass.  667;  Schiffer  y.  DietM,  88  N.  Y.  808; 
OM  y.  Hat/leld,  46  N.  Y.  686;  Jfojstmy.  Bocet, 
1  Denio,  74;  Willmr  y.  Flood,  16  Mich.  46; 
Beetem  y.  BurkhMer,  69  Pa.  249. 

Even  if  the  offer  to  rescind  was  valid  and 
made  In  due  time,  the  parties  cannot  be  placed 
tn  9tatu  guo. 

State  y.  McOauUy,  16  Cal  468;  FraU  y. 
FUke,  17  Cal.  880;  San  Joee  y.  Toung&r,  29 
Cal.  172;  Morrieon  v.  Lode,  89  Cal.  881:  Pitr- 
leg  y.  Bakh,  28  Pick.  286;  Hunt  y.  BOk,  6 
Eiast,  449:  Maeeon  y.  Botet,  1  DenIo,  (^  74; 
Beed  v.  Blantfford,  2  Younff  8b  J.  278;  Turn- 
pike  Co.  y.  Oommonwealth.  8  Watta,  488;  £2«r- 
man  y.  Haffeneggeir,  64  CaL  168. 

Mr,  Juitice  Lamar  delivered  tbe  opinion  of     [848] 
the  court: 

This  is  a  bill  In  equity  to  rescind  a  contract 
of  purchase  of  a  silver  mine  on  tbe  ground  of 
fraudulent  representations  and  to  recover  tbe 
consideration  paid. 

Tbe  suit  was  commenced  originally  In  tbe 
Superior  Court  of  Inyo  County.  California,  on 
tbe  8Ui  of  May,  1884,  but  on  account  of  tbe  di- 
vene  dtlxaisblp  of  the  parties,  the  plaintlif  be- 
ing a  corporation  organized  under  tbe  laws  of 
Nevada,  and  tbe  defendant  a  dtlzen  of  Cali- 
fornia, It  was  removed  into  tbe  United  Sutes 
Circuit  Court    Demunert  to  tbe  original  bill 
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and  to  an  amended  bill  having  been  sustained, 
the  present  "second  iimended'^bill  of  complaint 
was  tiled.  Answer  was  filed  by  defendant,  rep- 
lication by  complainant,  and  issue  was  joinea. 
Testimony  was  taken,  and  the  case  was  heard, 
resulting  in  a  decree  dismissing  the  bill  on  the 
Utb  of  March,  1887. 

It  appears  from  the  record  thai  on  the  15th 
of  March,  1884,  the  appellant  (who  was  the 
complainant  below)  purchased  from  the  defend- 
ant a  mining  claim,  .known  as  the  "Sterling 
Mine,"  together  with  other  minine  property,  afi 
situated  in  Inyo  County,  California,  paying  him 
therefor  the  sum  of  $10,000. 

On  the  8th  of  May,  1884,  the  original  bill  of 
complaint  was  filed,  charging  in  substance  that 
complainant  was  induced  to  purchase  said 
mine  and  mining  property  solely  upon  the 
representations  made  by  Silva  as  to  its  condi- 
tion, extent,  and  yalue;  that  such  representa- 
tions were  made  to  H.  JiiL  Terington,  the  presi- 
dent of  said  complainant  Company,  and  to  one 
Forman,  a  mining  expert  in  his  employ,  in  Jan- 
uary, 1884,  when  an  examination  of  said  mine 
was  made  by  them;  that  said  representations 
were  false  and  fraudulent,  and  were  well 
known  to  the  defendant  at  the  time  to  be  such; 
and  that  said  representations  were,  in  substance 
and  in  a  somewnat  different  order,  as  follows: 

(1 .)  That  there  were  2,000  tons  of  ore  in  the 
mine; 

(2.)  That  the  bottom  of  what  is  called  the 
"ore  chamber"  was  solid  ore,  as  good  as  the  ore 
exposed  on  the  sides  of  the  chainber; 

(8.)  That  there  were  not  less  than  500  tons  of 
ore  in  and  about  the  said  "ore  chamber;" 

(4.)  That  the  mine  was  worth  fifteen  thou- 
sand dollars;  and, 

(5.)  That,  after  going  through  the  mine,  the 
defendant  represented  to  said  Terington  and 
Forman  that  he  had  shown  them  all  the  work 
which  had  been  done  in  or  about  the  mine  that 
would  throw  any  light  upon  the  quantity  of  ore 
therein. 

The  answer  of  the  defendant  is  direct,  posi- 
tive, and  unequivocal  in  its  denials  of  the  alle- 
gations of  the  bill,  and,  as  «mi  answer  on  oath 
&  not  waived,  unless  these  denials  are  disproved 
by  evidence  of  greater  weight  than  the  testi- 
mony of  one  witness,  or  by  that  of  one  witness 
with  corroborating  circumstances,  the  com- 
plainant will  not  be  entiUed  to  a  decree;  and 
this  effect  of  the  'defendant's  answer  is  not 
weakened  by  the  fact  that  the  equity  of  the 
complainants  bill  is  the  allegation  of  fraud. 
VigdY,  JJopp,  104  U.  8.  441  pO:  '765];  Story, 
£a.  Jur.  §  1528;  Danidl,  Ch.  Pr.  844« 

The  burden  of  proof  is  on  the  oomplaluant; 
and  unless  he  brings  evidence  sufficient  to  over- 
come the  natural  presumption  of  fair  dealing 
and  honesty,  a  court  of  equity  will  not  be  Jus- 
tified in  setting  aside  a  contract  on  the  ground 
of  fraudulent  representations.  In  order  to  es- 
tablish a  charge  of  this  character  the  complain- 
ant must  show,  by  clear  and  decisive  proof: 

Fint,  That  the  defendant  has  made  a  rep- 
resentation in  regard  to  a  material  fact: 

Secondly.  That  such  representation  is  false; 

Thirdly,  That  such  representation  was  not 
actually  believed  by  the  defendant,  on  reason- 
able grounds,  to  be  true; 

Fourthly.  That  it  was  made  with  intent  that 
ft  should  be  acted  on; 
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Fifthly,  That  it  was  acted  on  by  oompUin- 
ant  to  his  damasre;  and. 

Sixthly.  That  in  so  acting  on  it  the  conh 
plainant  was  ignorant  of  its  falsity,  and  reason- 
ably  believed  it  to  be  true. 

The  first  of  the  foregoing  requisites  excludes 
such  statements  as  consist  merely  in  an  expres- 
sion of  opinion  or  Judgment,  bonesUy  enter 
tained;  and  again  (excepting  in  peculiar  esses) 
it  excludes  statements  by  the  owner  and  Tend- 
er of  property  in  respect  to  its  value. 

The  evidence  in  the  case  shows  that  in  the 
development  of  this  mine  a  tunnel,  called  the 
"Sterling  Tunnel,"  had  first  been  dug.    At  a 
distance  of  about  140  feet  along  the  line  of  this 
tunnel,  from  its  mouth,  there  are  branches  run- 
ning easterly  and  westerly.  About  60  feet  from 
the  main  tunnel,  in  the  eastern  branch,  winxe 
No.  1  starts  down.    About  88  feet  bcdow  the 
level  of  the  tunnel,  a  level  known  as  the  "  88 
feet  level"  starts  off  from  this  winze,  and  at  the 
bottom  of  the  winze,  a  distance  of  about  9i 
feet  vertical  below  the  main  tunnel,  there  is  an- 
other level  known  as  "82  feet  level."    In  the 
easterly  branch  of  the  tunnel,  about  80  feet 
from  winze  No.  1,  there  is  another  winze  start- 
ing downward,  inclining  to  the  southeast  as  it 
goes  down.    This  winze  is  numbered  2,  and  is 
connected  with  the  88  feet  and  the  82  feet  kv^ 
Intermediate  between  these  leveUi  is  anothef 
level,  known  as  the  "55  feet  level,"  which  opens 
out  to  the  eastward  of  winze  No.  2,  into  a 
chamber  about  15  feet  long  and  about  8  feet 
wide.    In  the  southeast  comer  of  this  chambtt 
was  a  littie  hole  or  shaft,  extendin^downwaid 
a  few  feet  only.    In  sinking  winze  l^o.  2,  Silva 
struck  an  ore  bodjr  at  a  point  oppodte  the  38     I 
feet  level.    It  was  irr^^ar  in  shape,  dipping 
at  an  angle  of  about  46aegrees.    Oommcaicing 
at  a  point,  comparatively  speaking,  it  increased 
gradually  as  it  descenaed,  and  was  in  form 
somewhat  like  a  pyramid.    At  its  base  it  meas- 
ured 4  or  5  feet  across,  and  it  was  about  9  feet 
long.    The  surface  of  this  inclined  pyramid 
forSied  the  fioor  or  bottom  of  the  diambtf. 
There  was,  however,  a  small  space  between  the 
base  and  the  opposite   foot   wall,    which  ia 
called    the  "  bottom "  of   the   chamber   by 
complainant's  witnesses,  and  is  the  "bottom 
spoken  of  in  the  bilL    The  ore  comprising  this 
pyramid  was  carbonate,  and  being  friable,  had 
slacked  down  over  the  face  of  the  pyramid  to 
the  bottom,  partially  covering  it  and  partially 
filling  up  the  littie  lM>le  or  shaft  in  the  aooth- 
east  comer. 

As  to  the  first  alleged  "^presentation,  as  clas- 
sified above — viz.,  t&t  th3:e  were  2,000  tons  of 
ore  in  sight  in  the  mine,  and  that  Yerin^rton  re- 
lied upon  such  statement  when  he  made  tb» 
purchase — the  proof  utterly  fails  to  establish  ei- 
ther that  Silva  made  the  statement,  as  a  state- 
ment of  fact,  or  that  Terington  relied  upoa 
such  statement  even  had  it  been  made.     Silva, 
both  in  his  answer  and  in  his  testimony,  deoiea 
ever  having  made  the  statement;  and  the  testi- 
mony of  l^rington  himself  is  to  the  effect  that 
Silva's  statement  was  qualified  by  the  i^raae 
"in  his  judgment"    This  tiien  is  shown  to 
have  been  nothing  more  than  an  expression  of 
opinion  on  the  part  of  Silva  as  to  the  quant^y 
of  ore  in  sirht  in  the  mine.    But  even  if  Sflva 
had  made  the  statement  imputed  to  him  io  the 
bill,  there  is  abundant  evidence  to  show  thai 

124  U.  S- 


\ 


m. 


SOIITHBBH  DBTSLOPlOUrr  Go.  ▼.  SlLTA. 


847-200 


' 


Teringtoo  did  not  rel  j  upon  it  in  the  purchase 
d  the  mine.  Yerioffton's  own  evidence,  on 
thk  point,  it  against  nim«  He  testifies  that  be 
did  DocbeUeTe  that  there  were  more  than  1,000 
tool  of  ore  in  the  mine,  and  that  Forman 
ignedwith  him  on  that  point.  And  he  fui^ 
tber  teitiAea  tliat,  valuing  tills  ore  at  32  ounces 
of  OR  tod  45  per  cent  oi  lead  per  ton  (which  it 
ippetn  was  its  approximate  value  as  determined 
I^KTsral  assays)  and  calculating  that  there 
vould  be  l,O0iO  tons  of  ore  there,  the  mine 
voold  be  worth  $10,000— the  sum  he  actually 
»fe  for  it  This  Isicks  much  of  coming  up  to 
]  fte  rule  that  the  complainant  must  have  been 
deoeifed,  and  deceived  by  the  person  of  whom 
be oompUina.  Attwood  v.  SmaU,  6  Clark  &  F. 
W;  PiaUp  v.  Freeman,  8  T.  R.  57.  Besides, 
the  qnintuy  of  ore  "in  sight**  in  a  mine,  as  that 
tens  k  understood  among  miners,  is  at  best  a 
nere  matter  of  opinion.  It  cannot  be  calcu- 
bled  with  mathematical  or  even  with  approxi- 
Bite  certainty.  The  opinions  of  expert  nuners, 
OB  a  question  of  this  kind,  might  reasonably 
AiEer  quite  materially. 

In  the  case  of  Tuek  v.  Downing,  76  lU.  71, 
K  tbe  court  sayt:  "No  man,  however  scien- 
tiDc  he  may  be,  could  certainly  state  how  a 
ouDe,  with  tbe  most  flattering  outcrop  or  blow- 
oat,  will  flnali  V  turn  out.  It  is  to  be  fully  tested 
tad  worked  by  men  of  skill  and  Judgment 
Xinfli  are  not  purchased  and  sold  on  a  warranty, 
bof  OD  tbe  prospect  *The  siffht*  determines 
te  purchase.  If  very  flattenng,  a  party  is 
viUiikg  to  pay  largelv  for  the  chance.  There  is 
Bo  ocher  sensible  or  known  mode  of  selling  this 
Und  of  property.  It  is,  in  the  nature  of  the 
thins,  utterly  speculative;  and  everyone  knows 
tbe  OQsineas  is  of  the  most  fluctuating  and 
baardoQs  character.  How  man^  jiines  have 
•ot  lastaiDed  the   hopes  created  by  tbelr  out- 

ciopr* 

We  approve  the  position  ot  the  court  below, 
Act  "TeriDgton  and  his  expcat,  Forman,  were 
•■  competent  to  Judge  how  much  ore  there  was 
"•a  light*  as  Silva  was.  They  were  no  novices 
is  matters  of  that  kind.  This  misrepresenta- 
tioo,  a  wQch  it  be,  does  not  contain  either  the 
lit  4Ui,  or  5tb  element  stated  by  Pomeroy  as 
fentkl  elements  in  a  fraudulent  misrepresen- 
tation.* 

As  iutcd  above,  the  substance  of  tbe  allega- 

ioa  of  the  bill  is  that  Silva  represented  that  the 

bottofn  of  this  ore  chamber,  which  was  covered 

«kb  kkoae  ore  shK^ked  down  from  the  pyramid, 

w  compoaed  of  ore  as  good  as  that  exposed  on 

tbe  iidei of  tbe  chamber.  Silva  in  his  answer  ex- 

r^'Mlf  deniea  ever  bavins  made  such  statement 

formao  tesiUles  that  with  a  little  prospecling 

pick  be  had  with  him  be  raked  through  tbe  dirt 

sad  loose  ore  that  had  slacked  down,  to  see  if  it 

«o«ld  rearh  the  bottom  of  tbe  ore  chamber, 

to  that  it  would  not    He  further  says:    "  I 

s*ed  Silvm   bow  tbe  bottom  was;  if  be  had 

uk  below  there.  He  said,  'No.'  I  said,  'How 

a  !he  boitofD?     Tou  as  a  miner  know  it  is  a 

>a^4ioua  tbin^  to  see  a  bottom  covered  up  or 

sanhiaf  of  that  kind.'    He  said  tbe  bottom 

vaa  M  jpood  ot  better  than  any  ore  which  we 

mv  In  tue  chamber.'*    Yerington  at  first  testl- 

Sa  that  Silva,  in  reply  to  a  question  by  For- 

■aa,  Btaled  Cliat  this  floor  was  solid  ore;  but 

ht  mj%  that  be  does  not  think  anv  comparison 

between  that  ore  and  toe  ore  in  the 
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sides  of  the  chamber,  as  narrated  by  Forman. 
On  the  next  day,  however,  Yerington,  having, 
as  he  says,  refrrahed  his  memory,  "and  I  (tS) 
had  the  means  of  doing  it,"  was  positive  that 
the  conversation  between  Silva  ana  Forman  al 
that  time  was  as  Forman  afterwards  stated  it 
Silva,  in  addition  to  his  positive  denial  in  his 
answer,  testifies  that  ''there  never  was  a  word 
said  about  that  Thev  asked  me  this,  'What  I 
thought  of  the  ore  body?'  and  I  said  'I  thought 
it  would  be  extensive. '  I  thought  so  at  the  time, 
and  I  think  so  yet"  The  witness,  Eddy,  who 
was  present  all  the  time  in  the  ore  chamber,  ex- 
cept wLen  he  went  to  the  88  feet  level  to  get  a 
pick,  does  not  know  anytbingabout  a  coover* 
sution  such  as  Yerington  and  Forman  narrate. 

On  this  point,  then,  the  testimony  of  Silva  is 
directly  to  the  contrary  of  that  of  Yerington 
and  Formait  Certain  other  material  facts  in 
the  case  seem  to  indicate  that  there  is  Just  as 
strong  probabflity  that  Silva's  statements  in  this 
matter  are  true,  as  that  those  of  Yerington  and 
Forman  are  true.  In  the  bill  Yerington  al- 
leged, under  oath,  that  Silva  had  dii^vered 
the  fact  that  the  bottom  of  the  pre  chamber  was 
not  composed  of  ore,  and  had  afterwards  cov- 
ered that  bottom  with  ore,  vein-rock,  and  mat- 
ter—in other  words,  had  ''scUtecC'  the  mine. 
There  Is  no  evidence  in  the  record  to  prove 
this,  or  tending  to  prove  it  On  the  contrary, 
the  evidence  of  Yerington  himself,  and  of  the 
other  witnesses  who  were  examined  on  that 
point,  is  all  to  the  effect  that  the  ore  covering 
the  floor  of  the  chamber  had  slacked  dowu 
from  natural  causes  in  fine  particles  like  wheat 
Nor  is  there  such  evidence  to  show  that  Silva 
knew  the  character  of  this  floor,  or  of  the  ex- 
tent of  the  ore  vein,  or  depotit  (as  it  afterwards 
turned  out  to  be),  as  would  Justify  the  inter- 
position of  a  court  of  canity  to  set  aside  the 
contract  on  the  ground  of  fraudulent  represen- 
tations. He  had  come  on  to  the  ore  in  exca- 
vating from  the  top.  The  sides  of  tbe  ore 
chamber  contained  some  ore  of  a  good  quality, 
and  he  had  never  demonstrated  the  extent  and 
amount  of  ore  in  the  pyramidal  wedge  in  the 
side  of  the  chamber.  It  is  shown  bv  the  evi- 
dence of  Yerington  himself,  that,  in  the  side  of 
a  drift  running  westerly  from  the  ore  chamber, 
there  was  ore  which  appeued  to  be  continuous 
with  the  body  of  ore  in  the  chamber.  So  that 
the  statement  Silva  said  he  made— viz.,  that  he 
thought  the  ore  body  would  be  extensive—at 
least,  appears  reasonable.  Upon  all  the  facts 
and  circumstances  apparent  of  record,  he  might 
have  made  the  statement  he  says  he  made,  and 
believed  he  was  telling  the  truUi.  For  there  is 
also  some  evidence  to  the  effect  that  Silva  had 
commenced  to  run  a  drift  from  the  bottom  of 
winze  No.  1,  for  the  purpose  of  striking  and 
cutting thesupposed  downward  extension  of  tbe 
ore  body  in  the  chamber.and  this  before  the  ex- 
amination of  the  mine  by  Yerington  and  For- 
man. After  tbe  sale  of  the  mine.  Coffin,  the 
superintendent  for  the  complainant  Company, 
when  he  commenced  work  in  tbe  mine,  started 
in  where  Silva  bad  left  off  in  this  drift,  and  car- 
ried it  immediatelv  beneath  the  ore  chamber, 
entering  tbe  cbsmwr  by  an  upraise.  Then  it 
was  that  the  discovery  was  made  that  the  ora 
bodv,  instead  of  being  a  continuous  ledge  or 
lean,  was  merely  a  deposit 

Furthermore,  the  testimony  of  Yerington  and 
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Forman.  as  regards  Uie  little  bole  or  shaft  In 
the  aoutheast  corner  of  the  chamber,  is  directly 
opposed  br  the  testimony  of  Silva  and  £dd^. 
Both  TenngtoD  and  Forman  testify  that  this 
little  shaft  was  conipletely  filled  up  with  dirt 
and  loose  ore;  while  Silva  and  Eddy  both  testify 
that  it  was  not  so  filled  up,  but  that  both  Ter- 
ington  and  Forman  stood  in  that  shaft  and 
took  samples  of  ore  from  it. 

It  is  thus  seen  that  the  eyidence  on  this  ma- 
terial point  docs  not  clearly  establish  the  fraud- 
dulent  representations  of  SUva  as  claimed  by 
the  complainant;  butthat»on  the  contrary,  the 
material  facts  and  circumstances  as  disclosed 
[255]  by  the  record  are  entirely  compatible  with  the 
theory  that  SUva  did  not  make  the  representa- 
tions chai'ged  against  him,  or  at  most,  that  he 
merely  gave  expression  to  an  opinion  as  to  the 
extent  of  tiie  ore  body,  erroneous  though  it 
proved  to  be.  This  would  not  constitute  fraud . 
In  the  language  of  the  court  below:  "This 
testimony  was  taken  in  June,  1886,  about  two 
and  a  haJf  years  after  the  conversations  took 
place.  They  were  present  at  the  time  examin- 
ing the  mine  and  engaged  in  conversation  for 
an  hour  or  more.  These  discrepancies  in  mat- 
ters of  detail  during  a  long  conversation,  re- 
lated by  different  fmrties,  viewing  the  subject 
from  different  standpoints  after  the  lapse  of  so 
long  a  period  of  time,  are  no  more  than  might 
reasonably  be  expected,  even  in  honest  wit- 
nesses. There  is  no  oosasion  to  impute  any 
intention  to  testify  falsely  to  either.  *  *  *  Par- 
ties are  extremely  liable  to  misunderstand  each 
other,  and,  in  looking  back  upon  the  transac- 
tion in  the  light  of  subsequent  developments, 
are  prone  to  take  the  view  most  advantageous 
to  themselves." 

As  to  the  third  alleged  representatiou— to 
wit,  that  there  were  not  less  than  500  tons  of 
ore  in  and  about  that  ore  chamber— Silva,  both 
in  his  answer  and  in  his  testimony,  denies  that 
he  ever  told  Terington  and  Forman,or  anybody 
else,  that  there  were  500  tons  df  ore  there,  or 
that  there  was  any  amount  fi xed  or  agreed  upon 
by  them  as  to  the  quantity  of  ore  there;  while 
the  testimony  of  both  Yerington  and  Forman 
is  to  the  effect  that  Sil va  said  in  hu  opinion^  or 
in  hi$  judgment,  there  were  500  tons  of  ore  in 
the  chamber.  8o  that,  taking  the  strongest  tes- 
timony produced  on  the  pfut  of  complainant 
upon  this  point,  it  simply  amounts  to  an  ex- 
pression of  opinion  on  the  part  of  Silva  as  to 
the  amount  oi  the  ore  in  the  chamber,  and  not 
a  statement  of  fact  It  therefore  does  not  con- 
stitute fraud. 

It  is  equally  true  that  any  statements  that 
may  have  been  made  by  Silva  with  reference  to 
the  value  of  the  mine  cannot,  under  the  circum- 
stances of  this  case,  be  considered  an  act  of 
fraud  on  his  part  sufficient  to  warrant  a  court 
[256]  of  ec^uity  in  setting  aside  the  contract  herein. 
Terington  testifies  that  SUva  said  he  had  been 
askinff  $15,000  for  the  mine,  but  that  he  would 
take  f  12,500;  while  Forman  says  he  does  not 
recollect  that  Silva  made  any  statement  as  to 
the  value  of  the  mine,  but  that  he  heard  SUva 
say  he  thought  it  was  worth  $15,000.  Such 
statements  are  not  fraudulent  in  law,  but  are 
considered  merely  as  trade  talk,  and  mere  mat- 
ters of  opinion,  which  is  allowable.  Gordon  v. 
BvUfr,  105  U.  S,  558  [26:1166];  Mooneffy.MO- 
ler,  a02  Mast.  ^217.    Moreover  it  is  clear,  be- 
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yond  question,  that  Yerington  did  not  purchase 
the  mine  upon  SUva's  representations  as  to  it» 
value,  as  we  shaU  hereafter  see. 

This  disposes  of  aU  the  alleged  fraudulent 
representations,  as  arranged  above,  except  tbe 
last,  adversely  to  the  complaint,  and  it  is  to  thi» 
one  that  attention  will  now  be  directed.  Tn» 
Cham  is,  substantially,  that  Silva  represented 
to  Yerington  and  Forman,  when  they  visited 
the  mine  in  January,  1884,  and  had  gnn& 
through  it,  that  he  had  shown  them  all  tbe 
work  which  had  been  done  in  and  about  the 
mine  that  would  throw  any  light  on  the  aium- 
tity  of  ore  therein.  This  representation  is  tl- 
leged  to  have  been  false  and  fraudulent,  and 
well  known  by  Silva  to  be  such,  because  at  a 
cut  u  short  distance  from  the  mouih  of  the  mala 
tunnel,  at  a  point  known  as  the  "point  of  loca- 
tion," a  little  hole  or  shaft  had  been  sunk  which 
had  been  filled  up,  and  was  not  observable  at 
the  time  of  the  examination  of  the  mine  ia 
January,  1884,  and  also  because  there  had  beco 
a  number  of  drill  holes  made  in  the  sides  of  tbe 
ore  chamber,  and  afterwards  filled  up  before 
the  examination  in  January,  1884.  so  that  they 
were  not  observable  at  that  time,  which  holc9 
clearly  developed  the  fact  that  the  ore  about 
the  chamber  was  nothing  more  than  a  shell  in- 
stead of  a  continuous  body  as  it  appeared  to  tbe 
observer. 

The  existence  of  the  plugged-up  drill  holes 
in  the  sides  of  the  ore  chamber  is  the  worst 
feature  of  the  case  against  Silva.    Thcv  could 
not  have  been  made  by  a  former  proprl^or  of 
the  mine,  as  is  slightly  claimed  in  his  behalf^ 
for,  as  has  been  already  shown  in  this  opinion, 
Silva  himself,  or  at  least  persons  in  bis  employ, 
had  excavated  that  chamber  after  be  had  pui^ 
chased  it  from  one  Edwards  in  1876.     And  cer- 
tain it  is  that  the  drill  holes  were  found  plugged 
up  within  a  short  time  after  he  had  aoldtha 
mine  to  the  complainant  Company,  March  15, 
1884.    The  oucstion  is.  Did  Silva  know  of  tbdr 
existence  at  Uie  time  he  sold  the  mine,  and,  hav- 
ing such  knowledge,  did  he  falsely  represent  to 
the  complainant  that  he  knew  nothing  of  them, 
thereby  inducing  complainant  to  act  upon  such 
representations?    Upon  this  question  the  evi- 
dence is  somewhat  conflicting.    Yerington  tes- 
tifies that  after  ffoing  through  the  mine,  be 
asked  Silva  if  he  had  shown  him  the  whole  of 
the  mine,  and  he  replied  that  be  had.    And 
Forman  testifies  that  Silva,  in  reply  to  a  ques- 
tion from  him,  said  that  he  had  shown  bim  all 
tbe  work  that  had  been  done  in  and  about  tbe 
mine  that  would  throw  any  light  upon  the 
quantity  of  ore  in  the  mine,  or  the  extent  of 
the  ledge  or  deposit    Silva  admits  that,  in  re- 
ply to  a  question  by  Yerrington,  he  told  him 
that  he  had  shown  mm  all  the  work  that  had 
been  done  in  and  about  the  mine,  ^tber  by 
himself  or  under  bis  direction.    So  that  the 
question  is  narrowed  down  to  simply  this: 
"Were  said  drill  holes  in  existence  at  the  time 
Silva  made  such  statement;  if  so.  had  they  beco 
made  by  him  or  under  his  direction,  or  did  be 
know  of  their  existence?    In  his  sworn  anstrer 
Silva  expressly  "denies  that  he  drilled  any  tnich 
hole  or  holes  through  the  ore  into  the  country 
rock  or  otherwise,  or  thereby  or  at  all  di:M»T- 
ered  the  extent  of  said  ore,  or  that  he  filled  u{> 
said  drill  holes,  or  concealed  them  from  view 
or  kept  them  secret  from  oomplaioant.'*  etc, 
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and  in  bis  testimony  be  also  denies  baving  any 
knowledge  of  tbeir  existence.  He  says  tbat  be 
drilled  no  boles  in  tbe  mine,  except  what  be 
bad  to  do  as  a  miner,  and  tbat  be  concealed 
notbing  from  Yerin^n  wben  be  sbowed  bim 
tbe  mine.  And  agam  be  says:  "I  sbowed  Mr. 
Tcrin^n  all  tbe  work  tbat  was  done  in  tbe 
mine  uiat  I  knew  anything  of."  Tbere  is  no 
direct  evidence  going  to  sbow  wbo  drilled  tbe 
boles.  And  tbere^is  notbiog  in  tbe  entire  rec- 
ord to  connect  Silva  witb  tbem,  except  tbe  fact 
tbat  be  was  tbe  owner  of  tbe  mine,  and  was  in 
possession  of  it  at  a  time  wben  it  is  most  likely 
tbey  were  drilled.  But  tbis  circu  mstance  alone 
sbould  not  outweigb  tbe  positiye  denial  of  Sil  va 
in  bis  answer,  and  also  bis  eaually  positive  de- 
nial in  bis  testimony,  of  bis  knowledge  of  tbe 
existence  of  said  dnlled  boles.  Tbe  law  raises 
r9KRi  ^^  presumption  of  knowledge  of  falsity  from 
LZoo J  ^g  single  fact  per  h  tbat  tbe  representation  was 
false.  Tbere  must  be  sometbing  further  to 
establisb  tbe  defendant's  knowledge.  Bamett 
▼.  StanUm,  2  Ala.  181;  McDonald  y.  TrafUm, 
15  Me.  225.  Tbis  rule  is  fortified  bv  tbe  con- 
sideration tbat  bad  be  known  of  tbe  limited 
quantity  of  ore  in  and  about  tbe  "  ore  cham- 
ber," Silva  would  hardly  have  gone  to  tbe  ex- 
pense and  labor  of  starting  a  drift  from  t^e 
Dottom  of  winze  No.  1,  and  constructing  it  for 
w  certain  distance,  before  tbe  sale  of  the  mine, 
for  tbe  purpose  of  reaching  tbe  supposed  down- 
waid  extension  of  tbe  ore  in  and  about  tbat 
chamber.  Enowine  tbat  tbe  ore  body  termi- 
nated within  a  few  incbes  of  tbe  surface  of  tbe 
chamber,  and  then  in  tbe  face  of  tbat  knowl- 
edge actually  constructing  a  drift  on  tbe82-feet 
level,  at  enormous  expense,  for  tbe  purpose  of 
getting  under  tbat  bmited  quantity  of  ore, 
would  not  appear  a  reasonable  thing  to  do  by 
anyone,  especially  by  such  an  experienced  and 
practical  miner  as  Bilva  is  admitted  to  bave 
been. 

Tbe  testimony,  therefore,  and  all  tbe  other 
facts  and  circumstances  of  record,  do  not  sutK 
stantiate  complainant's  theory  of  tbe  case  on  tbis 
point;  in  other  words,  tbere  is  not  a  satisfac- 
tory case  of  fraudulent  representations  on  tbis 
I>ornt  made  out — ^not  such  a  case  as  would  Jus- 
tify tbe  interposition  of  a  court  of  equity  to  set 
aside  tbe  contract  under  consideration  on  tbe 
ground  of  fraudulent  representations. 

As  regards  tbe  little  bole  or  shaft  tbat  bad 
been  sunk  at  tbe  "point  of  location"  and  after- 
wards filled  up,  so  that  it  was  not  observable 
at  tbe  time  of  Ycrington's  visit  in  January, 
1884,  tbere  is  absolutely  no  testimony  at  all  to 
sbow  tbat  Silva  knew  any  tbing  about  its  exist- 
ence. He  bad  done  no  work  at  tbat  place,  or 
very  little  at  most,  and  was  using  the  cut  tbere 
as  a  sort  of  kitchen.  Tbe  sides  of  tbe  cut  in- 
dicated tbat  tbere  was  a  ledge  of  ore  there.  It 
is  admitted  tbat  Forman  asked  Silva  wby  be 
did  not  "go  down"  on  tbat  ore,  and  tbat  be  re- 
plied tbat  be  considered  tbe  tunnel  tbe  best 
place  to  mine.  Silva  denies,  both  in  bis  an- 
swer and  in  his  testimony,  tbat  be  ever  Isnew 
tbat  a  shaft  bad  been  sunk  at  tbe  point  of  loca- 
tion, and  no  one  is  found  wbo  can  testify  tbat 
[269]  be  did  know  anything  about  it.  On  tbe  con- 
trary, tbe  former  owner  of  tbe  mine,  one  Ed- 
wards, testifies  tbat  be  himself  dug  tbat  shaft 
and  filled  it  up  prior  to  tbe  time  SUva  pur- 
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chased  it,  and  tbat  to  bis  knowledge  Silva  did 
not  know  anytbing  about  tbat  shaft. 

It  is  essential  tbat  the  defendant's  represen- 
tations sbould  bave  been  acted  on  by  complain- 
ant, to  bis  mjury.  Wbere  tbe  purcbaser  un- 
dertakes to  make  investigations  of  bis  own,  and 
tbe  vendor  does  notbinff  to  prevent  bis  investi- 
gation from  being  as  fml  as  be  cbooses  to  make 
It,  tbe  purcbaser  cannot  afterwards  dlege  tbat 
tbe  vendor  made  misrepresentations.  Attioood 
V.  Small,  iupra;  Jennings  y.  Broughton,  5  De- 
Qex,  M.  &  G.  126;  Tuck  v.  Douming,  mipra. 

The  evidence  abundantly  shows  that  Yering- 
ton  bad  been  vnlling  to  give  $10,000  for  tbe 
mine  prior  to  tbe  time  be  visit^  it  and  made 
bis  examination  in  January,  1884.  He  bad  made 
inquiries  of  various  persons  for  months  previ- 
ous to  tbat  visit.  Several  experts  in  bis  em- 
ploy bad  visited  tbe  mine,  bad  taken  samples 
of  ore  from  it,  and  it  must  bave  been  from  re- 
ports tbus  received  tbat  Yerington  bad  made 
up  bis  mind  as  to  what  the  mine  was  wortb. 
From  the  letters  of  an  agent  (Woods)  to  Eddy, 
tbe  testimony  of  tbe  witness  Boland,  tbe  testi- 
mony of  tbe  witness  Anthony,  Eddy^s  testi- 
mony, and  from  tbe  testimony  of  Silva  bimseLf ,. 
tbere  can  be  no  doubt  tbat  Yerington  bad  of- 
fered $10,000  for  tbe  mine  several  months  be- 
fore be  bad  ever  seen  it;  tbus  showing  tbat  bif> 
examination  of  tbe  mine  in  January,  1884, 
merely  went  to  corroborate  tbe  reports  tiiat  be 
bad  received  of  it  from  bis  experts,  Forman, 
Bbss,  et  al.,  and  that  it  was  upon  sucb  reports, 
and  bis  own  Judgment  after  an  examination  of 
tbe  mine,  tbat  be  made  tbe  purcbase  of  it. 

From  aU  wbicb  it  is  dear  to  tbis  court  tbat 
the  complainant  bas  not  proven  bis  case,  and 
the  ddcrm  UUiw  U  o^flkrmed. 


DALE   TILE   MANUFACTURING   COM- 
PANY  (Limited),  Plff,  in  Err. 

V, 

ELIZABETH  A.  L.  HYATT. 

(See  &  0.  Beporter*B  ecL  4A-^) 

Federal  question — action  to  enforce  contract  for 
use  qfpatentstate  aeeinon, 

L  In  an  action  in  astate  court  upon  a  contract  li^ 
regard  to  letters  patent,  where  the  defendant  con- 
tended that  the  state  court  had  no  jurisdiction,  be- 
cause the  plaintUTs  right  to  maintain  her  action 
depended  upon  the  question  whether  the  second 
reissue  of  her  patent  was  valid  or  Invalid  under  the 
Patent  Laws  of  the  United  States,  and  that  of  that 

!|uestion  the  United  States  courts  had  exclusive 
urisdiction,— the  judflrmeot  of  the  state  court,, 
lolding  tbat  the  question  of  the  valldi^  of  the  re- 
issue could  not  be  contested  In  that  action  and  as- 
Buminflr  jurisdiction  to  render  judgment  against  the- 
defendant,  involved  a  decision  against  the  im- 
munity claimed  by  the  defendant  under  tbe  Consti- 
tution and  laws  of  the  United  States,  which  this* 
court  has  jurisdiction  to  review. 

2.  An  action  to  enforce  a  contract  for  the  use  of  a. 
patent  right  is  not  within  the  Acts  of  Congress  by 
which  an  appeal  to  this  court  is  allowable  in  cases 
arising  under  the  patent  laws,  without  regard  to 
the  value  of  tbe  matter  in  controversy. 

8.  A  decision  of  the  state  court,  based  upon  the 
contract  between  the  parties,  does  not  necessarily 
decide  any  question  depending  upon  the  construe-^ 
tionoreireot  of  the  Patent  Laws  of  the  Unitedt 
States. 

[No.  1282.1 
Submitted  Jan.  9, 1888.  Decided  March  19, 1888. 
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IN  ERROR  to  the  City  Court  of  New  York, 
to  review  a  judgment  for  the  plaintifP  in  an 
action  upon  a  wruten  contract  to  pay  for  the 
use  of  a  patent  right. 
On  motions  to  dismias  and  aflOrm.  Affirmed, 

1*47]         Statement  by  Mr,  Juitice  Gray: 

The  original  action  was  brought  in  a  court 
of  the  State  of  New  York  by  Elizabeth  A.  L. 
Hyatt,  a  citizen  of  New  York,  and  the  owner 
01  letters  patent  for  an  improvement  in  illumi- 
nated basement  and  baisement  extensions, 
against  the  Dale  Tile  Manufacturing  Company 
(Limited),  a  corporation  organized  by  the  laws 
of  New  York,  upon  a  written  agreement  be- 
tween the  parties  ,aated  December  1^,1880,  which 
contaioed,  either  in  itself,  or  by  reference  to 
previous  agreements,  the  following  provisions: 

The  agreement  began  by  recitinff  that  letters 
patent  for  this  inveouon  had  been  issued  to  the 
plaiutifif  on  August  27, 1867,  and  reissued  on 
Augusts,  1878.  The  plaintiff  on  her  part,  li- 
censed tlie  defendant  to  make  and  seU,  within 
certain  States  and  districts,  during  the  full  term 
of  the  patent,  and  of  any  extension  or  renewal 
thereof,  illuminated  basements,  and  basement 
extensions  and  materials  therefor;  and  agreed 
not  to  manufacture  herself,  or  to  license  others 
to  manufacture,  within  the  same  territonr. 
The  defendant,  on  its  part,  acknowledged  the 
validity  of  the  said  letters  patent;  coDseoted 
that  the  plaintiff  might  obtain  further  reissues 
thereof  when  and  as  often  as  she  should  choose 
without  prejudice  to  this  agreement;  and 
promised  to  pay  her  a  fee  of  seventy  cents  for 
each  square  foot  of  surface  in  gratings  made  by 
the  detendant  to  be  used  in  illuminated  base- 
ments or  basement  extensions  made  and  sold 
by  it  under  the  license;  provided,  however, 
that  "until  a  court  shall  have  given  a  decree 
sustaining  the  validity  of  the  above  named 
patents"  the  plaintifP  should  receive  a  fee  of 
thirty  cents  only,  in  lieu  of  the  fee  of  seventy 
cents;  and  that  "if  at  any  time  an  adverse  decis- 
ion shull  be  rendered  against  the  validity  of  the 
148]  patent  which  shall  not  be  appealed  from  for 
three  months",  the  fees  under  this  license  should 
cease;  and  the  defendant  agreed  to  make  such 
payments  and  render  accounts  to  the  plaintiff 
quarterly.  It  was  further  stipulated  that  either 
party,  knowingly  violating  the  agreement, 
should  forfeit  ail  rights  under  it. 

The  defendant  in  its  answer  admitted  the 
agreement,  and  set  up  sundry  breaches  thereof 
by  the  plaintiff,  and,  among  others,  that  on 
September  27,  1881,  she  obtained  from  the 
United  States  a  reissue  of  her  patent,  whereby 
a  discontinuance  of  actions  previously  brought 
by  her  against  infringers  in  the  Circuit  Court 
of  the  United  States  became  necessary,  and  she 
refused  to  bring  new  suits  against  them. 

The  plaintiff  afterwards,  bv  leave  of  court, 
amended  her  complaint  by  alleging  the  reissue 
of  1881. 

By  order  of  the  City  Court  of  New  York,  the 
case  was  referred  to  a  referee,  who  found  that 
the  plaintiff  was  the  owner  of  the  letters  pa- 
tent issued  and  twice  reissued  as  aforesaid;  that 
there  had  been  no  breach  of  the  agreement  on 
her  part;  that  the  defendant  made  and  sold  the 
invention  under  the  license,  and  rendered 
quarterly  accounts  for  the  royalties  down  to 
and  including  the  quarter  ending  October  81, 
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1881 ;  that  by  the  account  for  that  quarter  then 
app^tfed  to  be  due  to  the  plaintiif  the  sum  of 
1524.55,  which  the  defendant  refused  to  pay; 
and  that  in  December,  1881,  the  plaintiff  gave 
notice  to  the  defendant  that  it  had  forfeit^  its 
Ucense,  and  withdrew  the  notice  upon  its  prom- 
ising to  pay  the  royalties. 

The  defendant  requested  the  referee  to  find, 
as  a  conclusion  of  law,  tiiat  by  the  plaintiff's 
surrender  of  the  patent  on  taiing  out  the  re- 
issue of  1881,  the  ucense  held  by  the  defendant 
was  canceled  and  became  of  no  effect;  and  also 
that  the  court  had  no  Jurisdiction  of  Uie  actioa 
because  it  involved  necessarily  and  dhrectly  the 
construction  of  letters  patent  of  the  United 
States.  The  referee  declined  so  to  flnd«  and 
reported,  as  his  conclusion  of  law,  thai  the 

Slaintiff  was  entitled  to  judgment  against  the 
efendant  for  the  sum  of  952155,  wtth  interest 
from  November  1, 1881. 

The  referee  filed  with  bis  report  an  opinion 
in  which  he  said  that  the  defense,  at  first,  pro- 
ceeded upon  the  theory  that  the  plaintiff  nad 
violated  her  agreement  by  not  prosecuting  and  r| 
restraining  infringers,  but  that  defense  was  ^ 
alMindoned,  because  it  appeared  that  she  had 
assumed  no  such  duty;  and  that  "the  defense 
was  finally  rested  upon  this  sole  ground:  that 
the  reissue  of  the  patent  in  1881  was  entirriy 
void,  because  it  covered  much  more  ground 
than  the  patent  of  1867  as  reissued  in  1878,  and 
that  therefore  the  surrender  of  1878  left  no 
patent  whatever  existing;"  but  that  the  defend- 
ant was  not  in  a  position  to  raise  this  question, 
because  it  could  not,  in  this  action  to  recover 
the  royalties  agreed  upon,  deny  the  validi^  of 
the  original  patent  or  of  any  reissue  thereof,  so 
long  as  it  had  not  been  declared  void  by  a  oouit 
of  competent  jurisdiction,  and  while  the  de- 
fendant retained  and  acted  under  its  Uoeos^ 
from  the  plaintiff. 

The  City  Court  of  New  York  gave  judgment 
for  the  plaintiff  on  the  referee's  report.  That 
judgment  was  affirmed  by  the  court  of  common 
pleas,  and  the  defendant  appealed  to  the  court 
of  appeals,  which  affirmed  the  iudgment,  and 
remitted  the  case  to  the  City  Court  of  New 
York.  The  opinion  filed  by  the  court  of  ap- 
peals, and  included  in  the  transcript  sent  in>  to 
this  court, is  mentioned,  but  not  reported  in  nill, 
in  106  N.  Y.  651,  and  is  copied  in  the  maigin.* 
[See  7  CentRep.  790,  for  full  report.] 

«PsCKHAM.X  We  think  this  case  is  ooDtrolladlij 
that  of  ManUmv.  Sweti,  reported  upon  two  ap- 
peals to  this  court.   SeeSSN.  T.206;8SN.T. — 


The  general  and  materia]  features  of  the  twa 
oases  aresimilar.  In  both  there  was  an sareeoieotos 
the  part  of  the  plaintiff  to  refrain  from  mamiiiaa^ 
urinflT*  in  consideration,  amonff  other  thinss*  of  tha 
promise  of  the  defendant  to  pay  the  rojattJes^ 
While  continuinff  the  manufaotore  under  the  tt- 
oense,  the  defendant  ought  not  to  escape  liahnity  to 
pay  the  royalties. 

The  defendants  oounseU  Itis  tame*  seeks  to  dli> 
tinguish  this  case  from  Manttm  v.  SweU^gmptna^h^' 
oaiise,  as  be  says,  since  the  relMiie  of  the  patent  fes 
1881,  which  he  insists  was  wholly  void,  the  ilefeod- 
ant  has  no  protection  from  the  mamrfactore  by 
others,  for  the  reason  that  by  the  surrender  of  tfaa 
patent  of  1878and  the  reissue  of  1S81  there  was  no 
valid  patent  in  existence,  and  the  considerttioo  for 
the  promise  to  pay  royalties  had  therefore  wholly 
faUed. 

There  was  consideration  enough  for  the  promlBa 
to  pay  such  royalties.  In  that  the  plaintiff  bonad 
herself  not  to  manufacture,  and  beoauee  tbo  d(»- 
fendant  could  not  be  called  to  aoooont  as  nn  al* 
leged  infringer  whUe  manufacturing  under  the  tt- 
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Tbo  dflfenduit  food  out  this  writ  of  error; 

nd  airi«»ed  for  error,  that  the  state  eourte, 

.        feothofmgiiialand  of  appellate  Juri8diction,bad 

'        uo  power  to  entertain  the  issues  in  this  action, 

becaoie  they  InTolved  directly  and  solely  the 

raliditf  of  the  letters  patent  reissued  hy  the 

[11 ;    CTnited  States  to  the  plaintiff  on  September  27, 

188L    The  defendant  moved  to  dismiss  the 

writ  of  error  for  want  of  Jurisdiction,  and  also 

aunred  to  affirm  the  Judgment 

.  Mr.  €^eorse  W.  Van  Slyek*  for  defend- 
ant in  error  in  support  of  motion: 

There  were  no  issues  in  the  case  involving 
directly  or  solely  the  validity  of  the  letters  pa- 
tent, and  hence  the  state  court  had  Jurisoic- 
lion. 

The  validity  or  invalidity  of  the  reissued  pa- 
tent was  an  immaterial  fact  in  this  case,  it  be- 
faig  dedded  upon  the  contracts  made  between 
the  DArtiea. 

MMUm  V.  Swett,  66  N.Y.  212;  8.  C,  82  N.  Y. 
06;  Jonet  v.  Bumham,  67  Me.  98;  Kinsman  v. 
PMAur$i,  59  U.  S.  18  How.  289  (15:885);  Wash- 
hwm  dt  jr.  Mfy.  Co.  V.  WiUon,  16  Jones  &  S.  160; 
BtrtUU  V.  EMbrook,  1  Gray,  114. 

The  decision  of  the  state  courts  was  made 
eidusiTely  on  settled  preexisting  rules  of  gen- 
«al  Jurisprudence. 

Bmmk  of_We$t  Tennessee  v.  Oitizens  Bank, 81 
U.  a  14  Wan.  9  ^:  514);  P^mer  v.  Marston, 
Id.  10  <20: 826);  Ma/raueu  v.  BUxm,  88  U.  S.  16 
Wall  851  (21:280):  U,  8.  v.  Oentral  Pae.  R.  R 
0$,  W  U.  8. 454  (25: 289);  HarteU  v.  Tilghman, 
Id.  547  (35: 857). 

b  is  essential  to  the  Jurisdiction  of  this  court 
Cbai  a  federal  question  must  have  been  present- 
ed to  the  state  court,  and  that  a  dedsion  upon 
question  was  necessary. 
trvit  dtp  R,  Co.  V.  Outhard,  114  U.  S.  188 

h  118);  Jenkins  v.  Loeteenthal,  110  U.  8.  222 

(2B:  189);  Ohauteau  v.  Oibson,  111  U.  S.  200  (28: 

400):  Bremn  v.  AtwOl,  92  U.  S.  827  (28:  511); 

T.  Diet,  cf  ColwMa,9\  U.  8. 554 (m 


444);  Mwrdoek  v.  Memphis,  87  U.  8. 20  WalL  590 
(22: 429);  Bss  parte  Newman,  81  U.  8. 14  Wall. 
154  (20:  877);Parf7MlMY.  Lawrence,  78  U.  S.  11 
Wall.  88  (20: 49);  Jacks  v.  HOena,  115  U.  8. 288 
(29:  892). 

Mr.  £dw»rd  D.  MeC»rt]iy»  in  opposi- 
tion: 

This  reissue  of  patent  has  been  declared  void. 

HyaH  v.  8authworth,  15  Fed.  Rep.  751;  ^foti 
V.  Lindsay,  U.  S.  C.  Ct  So.  Dist  N.  Y.  Dec. 
18.1884. 

The  opinion  of  the  court  below  cannot  be  r^ 
sorted  to. 

Oibson  V.  Chouteau,  75  U.  S.  8  Wall  817(19: 
817);  Rect(»'  v.  Ashley,  78  U.  S.  6  WaU.  142  (18: 
788);  Williams  v.  Norris,  25  U.  8. 12  Wheat  117 
(6:571). 

Opinions  will  be  read  in  aid  of  construction 
of  the  record. 

Philaddphia  Fire  Asso.  v.  New  York,  119  U. 
8.  116  (80:  845). 

Licensee  estopped  from  refusing  to  pay  roy- 
alties, because  of  the  patent's  allied  invuidity. 

Taylor  v.  Hare,  1  Bos.  &P.  K  R  260;  Will- 
iams V.  Hicks,  2  y t  86;  Marstan  v.  8wett,  66  N. 
Y.  206. 

When  the  plaintiirs  patent  is  put  in  question 
by  the  pleadings  in  a  state  court,  the  Jurisdic- 
tion is  m  the  courts  of  the  United  States  exclu- 
rively. 

8axton  V.  Dodat,  57  Barb.  118;  Blmer  v.  Fetk- 
na,  40  Me.  484;  BaU  v.  Murry,  10  Pa.  118;  Dud- 
ley  V.  Mayhew,  8  N.Y.  14;  Oulson  v.  Woodworth, 
8  Paige,  182:  BurraU  y.  Jewett,  2  Pftige,  184. 

That  the  (Commissioner  of  Patents  has  grant- 
ed letters  is  not  equivalent  to  the  decision  of  a 
federal  court 

RiisseU  V.  Dodge,  98  U.  8. 460  (28: 978);TF0od- 
ward  V.  Dinsmore,  4  Fish.  Pat  Cas.  l<fo. 

State  courts  have  Jurisdiction  when  the  va- 
lidity of  a  patent  comes  up  incidentally,  or  is 
only  a  matter  of  evidence  not  essential  to  the 
Judgment 

Dickinson  v.  EaU,  14  Pick.  217;  Cnm  v. 


ff  IS  w«re  aqueitlonof  the  vmlldltjof  the  relnueof 

fl»d  adeeiBloa  of  that  questioo  were  neoenair 

ihniiloaofthliease.thedefendaDttotOfoourae, 

ttt  fads  claim  that  a  state  oourt  bos  no  Jmis- 

to  determloe  saoh  an  tasne;  but  within  tbe 

of  the  Jtfarrfofi  Oase  no  such  question 

rbe  defendant  bee  protection  enough  to 

vomiw  to  pay  tojsMj  upon  as  long  as  It  so 

ttaelf  towards  the  plafntlff  as  to  prevent 

treatlnjr  ft  as  an  tnfrtnaer.    In  other 

lODC  as  the  defendant  oonanues  to  manu* 

inder  tti  license  (the  patent  not  having 

legBlljr  annulled),  and  thus  elects  to  treat  the 

■a  In  eztotenoe.  It  prevents  the  plaintiff 

)  defendant  In  any  other  light  than 

.    If  the  defendant  desired  to  re- 

anj  obligation  under  this  agreement,  it 

given  notice  to  the  plaintiff  that  It  re- 

ao  longer  recognise  Its  binding  force,  and 

«after  manufacture  under  a  claim 

eooDded  upon  the  alleged  Invalidity  of  the 

Otheiwise. the  defendant  in  claiming  to 

und«r  the  lioeufle  and  refusing  to  pay 

thereunder  would,  if  aucceatful.  pre- 

plaliitiff  from  recovering  anything  from 

eoold  not  treat  the  defendant  as  an  In- 

ft  was  manufacturinflr  under  a  11- 

and  she  could  not  coUeot  the  roy- 

the  license  (although  herKlf  refraining 

I— iiiifBi  mniig.  as  she  had  agreed),  because 

~   taodant  would  allege  the  Invalidity  of  the 

«ltko«igh  continuing  to  manufacture  under 

t  m.  Heenae  from  its  owner.   Such  doctrine 

amoment.   Of  course,  as  is  said  in  the 

from  the  time  that  the  patent  is  an- 

proper  legal  proceeding!  no  royalties 

b*  eoUccted^  ev«ni  though  no  notice  of  the 

a  1".  S.  U.  8.  Boo-  •*- 


repudiation  of  the  agreement  had  been  thereafter 
served. 

There  Is  another  ground  upon  which  It  seems  to 
me  this  Judgment  might  well  rest.  Under  the 
clause  In  the  agreement  between  the  parties,  which 

Brovided  for  a  forfeiture  of  aU  rights  thereunder 
\  CfSMb  party  should  willfully  violate  one  of  its  pro- 
visionsL  the  plaintiff  gave  notice  of  such  f  orfeiiure 
to  the  defendant  based  upon  its  refusal  to  pay  the 
royalties  which  it  had  acknowledged  to  be  due  for 
the  quarter  ending  October  81,  ISn  (the  very  quar- 
ter in  question  here;,  an  account  of  which  it  had 
rendered  under  the  oath  of  Its  secretary,  as  provided 
for  in  such  agreement  Subsequently  to  the  service 
of  such  notice,  the  plaintiff  withdrew  the  same  at 
the  request  of  the  dtf  endant  and  upon  its  promise  to 

Ky  these  very  royalties  which  it  had  already  ac- 
owledged  to  be  due.  A  failure  to  carry  out  such 
promisegives^itseems  to  mcagood  cause  of  action. 

The  defendant  says  there  was  no  considera- 
tion for  such  a  promise,  because  there  was  no 
patent  upon  which  to  ground  a  license,  and  the  de- 
fendant therefore  had  no  license  and  no  protection; 
but  the  plaintiff  of  course  contended  that  the  reis- 
sued patent  was  valid,  and  at  the  request  uf  the  de- 
fendant the  plaintiff  withdrew  her  notice  of  for* 
feiture  of  the  license,  and  thus  reinstated  the 
defendant  in  its  possession,  and  freed  it  from  the 
liability  to  be  proceeded  against  as  an  infringer 
and  put  to  expense  and  inconvenienoe  In  the  de- 
fense of  such  a  litigation.  This  was  saved  at  the 
request  of  the  defendant,  and  upon  its  special 
promise  to  pay  the  royalties.  Plainly  here  was  a 
good  and  suffloient  consideration  fOr  the  defend- 
ants promise. 

The  judgment  should  tM  affirmed,  with  costs.  AH 
concur. 
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Huntley.  18  Wend.  885;  Etad  y.  Bteteru,  19 
Wend.  411;  &ub  v.  Negui,  8  Mass.  46. 

Whenever  it  becomes  necessary  to  try  the 
I»tent  itself,  then  the  state  court  loses  Jurisdic- 
tion. 

Harm  y.  TOghman,  99  U.  8.  660  (26:  868); 
Burr  V.  Gregory ,  2  Paine,  436;  Brooka  y.  Stci- 
Uy,  8  McLean,  528;  MeruroU  v.  Union  Paper 
Collar  Co.  6  Blatchf.  856;  Wil$on  y.  8ane(ford, 
61  U.  S.  10  How.  99  (18:844);  Om^in^nta;  8lore 
Service  Oo.  v.  Clark,  100  N.  Y.  868. 

Neither  is  it  essential  that  the  pleadings 
should  present  the  Jurisdictional  issue. 

Murray  y.  Charluton,  96  U.  8.  442  (24:761). 

Mr.  JuiUoe  Ormj  delivered  the  opinion  of 
the  court: 

The  defendant  contended  In  the  courts  of 
New  York  that  those  courts  had  no  Jurisdic- 
tion, because  the  plaintiffs  right  to  maintain 
her  action  depended  upon  the  question  whether 
the  second  reissue  of  her  patent  was  valid  or  in- 
valid under  the  Patent  Laws  of  the  United 
8tat^  and  that  of  that  question  the  courts  of 
the  United  States  had  exdusiye  Jurisdiction. 
The  ludgments  of  each  court  of  the  8tate,  hold- 
ing that  the  question  of  the  validity  of  that  re- 
issue could  not  be  contested  in  this  action,  and 
assuming  Jurisdiction  to  render  Judgment 
•gainst  tne  defendant,  necessarily  involved  a 
decision  against  the  immunity  claimed  by  the 
defendant  under  the  Constitution  and  laws  of 
the  United  States,  whidi  this  court  has  Juri^c- 
tion  to  review.  v 

The  motion  to  dismiss  must  therefore  be  de- 
nied. But  the  decision  was  so  clearly  right, 
that  the  motion  to  sSRim  is  granted. 

The  action  was  upon  an  agreement  in  writ- 
ing, by  which  the  plaintifP,  as  owner  of  letters 
patent  already  once  reissued,  granted  to  the 
defendant  an  exclusive  license  to  make  and  sell 
the  patented  articles  within  a  certain  territory, 
during  the  term  of  the  patent  and  of  any  exten- 
sion or  renewal  thereof;  and  the  defendant  ex- 
pressly acknowledged  the  validity  of  the  letters 
patent,  and  stipuliSed  that  the  plaintifr  might, 
without  prejudice  to  this  agreement,  obtain 
further  reissues,  and  promised  to  pay  to  the 
plaintiff  certain  royalties,  so  long  as  no  decision 
adverse  to  the  validity  of  the  patent  should 
have  been  rendered. 

The  defendant  contended  that  this  was  a  case 
arising  under  the  patent  laws,  of  which  the 
courts  of  the  United  States  have  exclusive  Juris- 
diction. Rev.  Stat  8  629,  cl  9;  §  711,  cl.  6. 
But  it  is  clearly  established  by  a  series  of  decis- 
ions of  this  court  that  an  action  upon  such 
an  agreement  as  that  here  sued  on  is  not  a  case 
arising  under  the  patent  laws. 

It  has  been  decided  that  a  bill  in  equity  in 
the  Circuit  Court  of  the  United  States  by  the 
owner  of  letters  patent,  to  enforce  a  contract 
for  the  use  of  the  patent  right,  or  to  set  aside 
such  a  contract  beoiuse  the  defendant  has  not 
complied  with  its  terms,  is  not  within  the  Acts 
of  Congress,  by  which  an  appeal  to  this  court 
is  allowable  in  cases  arising  under  the  patent 
laws,  without  regard  to  the  value  of  the  matter 
in  controversy*  Act  of  July  4, 1886,  chap.  857, 
g  17,  6  Stat  at  L.  124;  Rev.  Stat  §  699;  WO- 
eon  v.  Sandford,  51  U.  S.  10  How.  99  [18:8441; 
Brown  v.  Shannon,  61  U.  S.  20  How.  65  [15: 
826]. 
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Following  those  decisions,  it  was  directly  ad- 
odged  in  HarteU  v.  Tilghman,  99  U.  S.  547 
26:  857],  that  a  bill  in  equity  by  n  patentee, 
alleging  that  the  defendants  had  broken  a  con- 
tract by  which  they  had  agreed  to  pay  him  a 
certain  royalty  for  the  use  of  his  invention  and 
to  take  a  license  from  him,  and  thereupon  be 
forbade  tbem  to  use  it,  and  they  disregarded 
the  prohibition,  and  he  filed  this  bill  charging 
tbem  as  infringers,  and  prayine  for  an  injunc- 
tion, an  account  of  profits,  and  damages,  was 
not  a  case  arising  under  the  patent  laws  and 
therefore,  the  pames  being  citnens  of  the  same 
State,  not  within  the  iurisdiction  of  the  Circuit 
Court  of  the  United  States.  And  the  judges 
who  dissented  from  that  conclusion  ndmiUed  it 
to  be  perfectly  well  settled  "  that  where  a  suit 
is  brought  on  a  contract  of  which  a  patent  is 
the  subject  matter,  either  to  enforce  such  con-  r^ 
tract,  or  to  annul  it,  the  case  arises  on  the  coo- 
tract,  or  out  of  the  contract,  and  not  under  thff 
patent  laws."    99  U.  S.  558  [25: 861]. 

In  the  still  later  case  of  Al&right  v.  7W  106 
U.  S.  618  [27: 295],  a  patentee  filed  n  bOl  in 
eouitv  in  a  state  court,  setting  up  a  contract  by 
which  he  agreed  to  assign  his  patent  to  the  de- 
fendants and  they  agreed  to  pay  him  certain 
royalties,  and  alleging  that  the  defendants  bad 
refused  to  account  for  or  pay  such  rojiilties  to 
him.  and  had  fraudulently  excluded  him  from 
inspecting  thdr  books  of  account  The  de- 
fendants answered  that  the  plaintifP  had  been 
paid  all  the  royalties  to  which  he  was  entitled, 
and  ^at,  if  he  claimed  more,  it  was  because  be 
insisted  that  goods  made  under  another  patent 
were  an  infringement  of  his.  This  court  held 
that  it  was  not  a  case  arisinff  under  the  Consth 
tution  or  laws  of  the  United  States,  removable 
as  such  into  the  circuit  court  under  tbe  Act  of 
March  8,  1876.  chap.  187,  §  2, 18  Stat  at  L. 
470. 

It  was  saidby  C^Kf  JuetieeTuntj  in  WOe-m 
V.  Sandford,  and  repeated  by  the  court  in  /7«r- 
teU  V.  Tilghman,  and  in  Albright  v.  Teen:  'The 
dispute  in  this  case  does  not  arise  txader  anv 
Act  of  Congress;  nor  does  the  decisioB  depend 
upon  the  construction  of  any  law  in  relation  to 
patents.  It  arises  out  of  the  contract  stated  in 
the  bfll;  and  there  Is  no  Act  of  Conmss  pro- 
viding for  or  regulating  contracts  of  tnis  kind. 
Hie  rights  of  the  parties  depend  altogeth^  up- 
on common-law  and  equity  prindples."  10 
How.  101, 102  [18: 845];  99  U.  S.  652  [25: 859]; 
106  U.  S.  619  [27:298]. 

Those  words  are  equally  applicable  to  tbe 

E resent  case,  except  that,  as  it  is  an  action  at 
tw,  the  principles  of  equity  have  no  bearing. 
This  action,  therefore,  was  within  tbe  jurisdic- 
tion, and,  the  parties  being  citizens  of  the  same 
State,  within  the  exclusive  Iurisdiction  of  the 
state  courts;  and  the  only  federal  quastioo  in 
the  case  was  rightly  dedaed. 

Upon  the  merits  of  the  case,  it  follows  from 
what  has  been  already  said,  that  no  quc^oo  is 
presented,  of  which  this  court  upon  this  writ 
of  error,  has  Jurisdiction.  Mvrdoek  v.  Meta- 
phis,  87  U.  S,  20  Wall  590  [22:  429].  The 
grounds  of  the  judgment  below  appear  in  tbe 
opinion  of  the  court  of  appeals,  to  whi^  un- 
der the  existing  Acts  of  Congress,  tbSs  court  la 
at  hbertj  to  refer.  Philadelphia  F^  Aeee,  v. 
New  York,  119  U.  S.  110  [80:  M2};  Ejrmffer  v.  I 
Shelby  B.   &  Cb.  125  U.  &  8»  lanm,  675]. 
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Wbethcr  that  court  was  right  in  its  suggestion 
that  it  would  have  no  jurisdiction  to  determine 
the  validity  of  the  second  reissue  if  incidentally 
drawn  in  question  in  an  action  upon  an  a^^ree- 
ment  between  the  parties,  we  need  not  consider; 
inasmuch  as  it  expressly  declined  to  pass  upon 
any  such  question,  because  it  held  that,  in  this 
action  to  recover  royalties  due  under  the  agree- 
ment, the  defendant,  while  continuiog  to  euioy 
the  privileges  of  the  license,  was  estopped  to 
deny  the  v^idilr  of  the  patent,  or  of  any  reis- 
sue thereof.  The  decision  was  based  upon  the 
contract  between  the  parties;  and  the  court  did 
not  decide,  nor  was  it  necessary  for  the  deter- 
mination of  the  case  that  it  should  decide,  any 
question  depending  on  the  construction  or  ef- 
fect of  the  I^atent  Laws  of  the  United  States. 
Kintman  v.  Parkhutit,  59  U.  8.  18  How.  289 
[15:  8851;  Bnmm  v.  AtwU,  92  U.  S.  827  [28: 
611J. 
Judgment  a^fflrmed. 


BENJAMIN  F.  FELIX,  Hff.  in  Err., 

t, 

WILLLA3I  8CHARNWEBER. 

(See  8.  0.  Reporter's  ed.  5i-e0.) 

Federal  queetion,  tohat  ie—eerUficate  dUowing 

writ  <if  errcT. 

L  An  action  upon  a  oootraot  io  writing  between 
yAnt  owners  of  a  patent  to  recover  royalties,  by 
which  it  was  agreed  that  defendant  should  have 
control  of  the  manufacture  and  sale  of  the  patented 
article,  parinirto  the  plaintiff  a  certain  royalty  on 
each  aracie  sold,  is  not  a  case  within  the  exclusive 
jurisdiction  of  the  federal  court,  and  does  not  pre- 
sent any  federal  question,  no  ruling  upon  the  va- 
lidity or  the  oonstruction  of  the  patant  having 
been  made. 

2l  The  certificate  of  the  Chief  Justice  of  the  state 
court  allowing  the  writ  of  error,  that  a  federal 

aucstlon  arose  and  was  decided  against  the  plaint- 
r  in  error,  cannot  supply  the  want  of  all  evidence 
to  that  effect  in  the  record. 

[No.  1255.1  ^ 

Submitted  Jan.  16,  1888.    Decided  March  19. 

1888. 

r\  ERROR  to  the  Supreme  Court  of  the  State 
of  Illinois,  to  review  a  judicment  of  that 
court  affirming  a  Judgment  of  the  Appellate 
Court,  af&rmmg  a  Judgment  of  the  Circuit 
Court  of  Cook  County  K>r  the  plaintiff,  in  an 
action  of  assumpsit  to  recover  royalties. 

On  motion  to  dismiss.  Diemieeed  for  want 
of  juriedidion. 

Reported  below,  7  West  Rep.  441,  119  111. 
445. 

Statement  by  Mr,  Juetice  G^a^s 
This  was  an  action  of  assumpsit,  brought  in 
the  Circuit  Court  of  Cook  County  in  the  State 
of  Illinois  by  Scbarnweber  against  Felix  to  re- 
cover royalties  under  the  K>llowing  contract 
signed  by  both  parties: 

"  Memorandum  of  agreement  between  Ben- 
jamin F.  Felix  and  William  Scbarnweber,  both 
of  the  City  of  Chicago,  made  this  12th  day  of 
February,  1878,  vdtnesseth:  That, whereas,  the 
saidBenlaminF.  Felix  and  William  Scharnweb 
er  are  Joint  proprietors  of  a  certain  patent  for  an 
improved  rope  reel,  and  it  is  mutually  decided 
between  them  that  the  interests  of  both  are  best 
tabeenred  by  one  of  them  having  exclusive  con- 
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trol  of  the  manufacture  and  sale  of  said  reel: 
It  is  hereby  agreed  that  the  said  Benjamin  F. 
Felix  shall  make  such  arrangements  as  may  ap- 
pear most  desirable  to  him  for  their  manufact- 
ure, and  supervise  and  direct  solely  th^r  sale. 
On  each  and  evexy  rope  reel  sold,  the  said  Will- 
iam Scbarnweber  is  to  receive  a  royalty  of  one 
dollar,  to  be  paid  to  him  on  the  last  ousiness 
day  of  each  and  every  month.  The  said  Wil- 
liam Schamweber  agrees  not  to  manufacture 
any  rope  reels  whatever,  or  cause  them  to  be 
manufactured,  but  can  make  sales  and  report 
the  same  to  Benjamin  F.  Felix,  or  Felix,  Man- 
ton  &  Blair,  who  will  deliver  and  collect  foi 
the  same." 

The  defendant  pleaded  nonassumpsit,  vHth 
notice  that  he  would  prove  a  failure  of  consid- 
eration by  the  plaintiff's  manufacturing  rope 
reels  and  selling  them  to  third  persons. 

At  the  trial,  the  plaintiff  offered  evidence 
that  at  first  the  reels  made  under  the  contract 
worked  satisfactorily,  but  afterwards  the  de- 
fendant complained  to  him  that  they  had  toe 
many  coils  and  needed  larger  rolls;  that  there- 
upon, in  January,  1879,  he  made  and  showed 
to  the  defendant  a  model  of  a  reel  with  little 
pieces  of  cast  iron  on  the  wooden  roller,  so  as 
to  form  a  screw  to  hold  the  flanges;  ana  thai 
reels  subsequently  sold  by  the  defendant,  made 
from  a  later  model  furnished  by  one  Mason, 
were  of  the  same  construction,  except  in  being 
wholly  of  iron,  and  that  there  was  no  difference 
in  principle  between  them.  The  defendant  ob- 
jected to  the  admission  of  this  evidence,  as  go- 
mg  to  show  that  the  plaintiff  invented  the  new 
style  of  reel,  and  as  collaterally  attacking  an- 
other patent  The  court  admitted  the  evidence, 
and  the  defendani  excepted  to  its  admission. 

The  defendant  afterwards  offered  in  evidence 
a  patent  issued  to  Mason  on  June  10,  1879,  foi 
the  iron  reel,  "  for  the  purpose  of  showing,  oi 
tending  to  show,  that  this  reel  was  not  the  same 
reel  as  that  patented  on  Januanr  29,  1878,  and 
referred  to  in  the  contract."  The  plaintiff  ob- 
jected to  its  admission,  on  the  ffround  that  it 
bad  nothing  whatever  to  do  with  thii  suit  on 
the  contract.    But  the  court  admitted  it. 

The  defendant  also  put  in  evidence  the  pa- 
tent of  January  29,  1878,  to  Felix  and  Scbarn- 
weber, as  well  as  evidence  tending  to  show  that 
the  old  style  of  reel  did  network  well,  and  was 
unsatisfactory  to  purchasers,  and  called  Mason 
as  a  witness,  who  testified  that  he  invented  the 
reel  described  in  his  patent. 

It  was  admitted  on  both  sides  that  the  de- 
fendant had  made  and  sold  885  of  what  he 
called  the  old  style  or  original  st^rle  of  rope 
reels,  on  which  he  had  paid  the  plaintiff  a  roy- 
al^  of  one  dollar  each,  and  2164  of  what  the 
defendant  called  the  new  style,  on  which  no 
rovalty  had  been  paid. 

^he  court  instructed  the  jury  that  if  they 
should  find  from  the  evidence  that  the  plaintiff 
and  defendant  executed  the  contract  sued  on^ 
and  that  the  defendant  thereafter  sold  rope  reels 
such  as  or  substantially  like  the  rope  reel  men* 
tioned  in  the  contract,  the  plaintiff  was  entitled 
to  recover  under  the  contract  for  all  such  rope 
reels  sold  by  the  defendant,  if  any. 

The  defendant  excepted  to  this  instruction, 
and  requested  the  court  to  instruct  the  Jury  as 
follows: 

*'This  is  an  action  on  a  contract  for  royalty 
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claimed  upon  the  sale  of  certain  rope  reela  in- 
vented by  tJie  plaintiff  and  sold  by  defendant 
or  bis  firm.  Under  this  contract,  as  alleged  in 
the  declaration,  tbe  d^endant  is  liable  omv  for 
royalty  unpaid,  if  any,  on  such  reels  sold  by 
bim  or  his  said  firm  as  are  contemplated  or 
FRTi  covered  by  the  terms  of  tbe  contract.  He  is 
L^' J  not  liable  m  this  suit  for  royalty  on  any  other 
[and]  different  reels,  whether  invented  by  him, 
by  the  plaintiff,  or  anyone  else." 

Tbe  court  at  first  refused  to  give  this  instruc- 
tion; and  the  defendant  excepted  to  the  refusal. 
The  court  then  modified  the  instruction  re- 
quested, by  inserting  the  word  "and,"  as  above 
printed  in  brackets,  and  gave  the  instruction  so 
modified.  The  bill  of  exceptions  contained 
these  fuither  statements: 

"To  which  action  of  the  court  in  modifying 
said  instruction  the  defendant  duly  exceptea 

"Thereupon  the  court  further  charged  the 
Jury  for  the  defendant  as  follows:  Therefore, 
unless  you  find  from  the  evidence  that  the  de- 
fendant owes  to  the  plaintiff  royalty  upon  a 
sale  of  the  original  Schamweber  reels  made 
sutetantially  as  these  reels  were  made  at  the 
date  of  the  contract  between  the  parties,  then 
your  verdict  should  be  for  the  defendant 

"No  other  instrucUons  were  given  to  the 
r  by  the  court" 

he  Jury  returned  a  verdict  for  the  plaintiff 
in  the  sum  of  $2,206.  The  defendant  moved 
for  a  new  trial;  but,  upon  the  plaintiff's  remit- 
ting tbe  sum  of  $91  from  the  verdict,the  court 
overruled  the  motion.  The  defendant  excepted 
to  this  ruling,  and  Judgment  was  rendered  up- 
on the  verdict 

The  defendant  appealed  to  the  Appellate 
Court  for  the  First  District  of  niinois,  assign^ 
inff  for  error  the  admission  of  incompetent 
evidence  for  the  plaintiff,  and  the  chitfffe  to 
the  Jury.  The  appellate  court  afllrmed  the 
Judgment 

Tae  defendant  then  appealed  to  the  Supreme 
Court  of  Illinois,  which  aflSrmed  the  Judg- 
ment of  the  appellate  court,  and  in  the  opinion 
filed  with  its  clerk  held  that  the  charge  of  the 
court*' to  the  Jury  was  as  full  and  favorable  to 
the  defendant  as  the  law  would  warrant,  inas- 
much as  it  confined  the  issue  to  the  number  of 
reels  sold  under  the  contract;  and  the  question 
of  fact  how  many  machines  were  sold  by  the 
defendant  under  the  contract  was  coDclusively 
settled  bv  the  findings  of  the  lower  courts;  and 
that  in  tne  admission  of  the  testimony  objected 
to  bv  the  defendant  there  was  no  error,  cer- 
tainly none  that  could  affect  the  merits  of  the 
case  under  the  instructions  given  to  the  Jury. 
119  ni.  445. 

A  writ  of  error  was  allowed  by  the  acting 
Chief  Justice  of  the  Supreme  Court  of  Dlinois, 
[68]  upon  the  petition  of  tbe  defendant,  represent- 
ing that  in  said  case  in  that  court  the  defendant 
set  up  and  relied  on  the  patent  granted  by  the 
United  States  to  Mason  on  June  10,  1879,  the 
validity  of  that  patent  was  assailed,  and  the 
decision  was  against  the  rights  and  privileges 
Bet  up  by  the  defendant  under  it;  and  also  that 
in  said  p:oceedings  he  alleged  that  the  Jurisdic- 
tion tc  try  the  questions  so  involved  was  ex- 
clusively in  the  courts  of  the  United  States, 
and  the  decision  of  the  court  was  against  him. 
The  plaintiff  moved  to  dismiss  the  writ  of 
error  for  want  of  Jurisdiction. 
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Mr.  Henry  Deeker,  for  defendant  in  er- 
ror in  support  of  motion; 

The  following  cases  refer  to  contracts  relating 
to  patents  and  hold  that  where  the  suit  is  brought 
on  such  a  contract  no  question  arises  under  the 
Constitution  and  Laws  of  tbe  United  States 
which  gives  the  federal  court  Jurisdiction. 

WiUan  v.  Sandfard,  51  U.  S.  10  How.  99 
(18:844);  HarteU  v.  Tilghman,  99  U.  S.  547 
^:857);  MerseroU  v.  Union  Paper  Cottar  Co, 
6  Blatchf.  856;  Ooodvear  v.  Dap,  1  BUitchf .  565; 
OoodvearT.  Union  India  Rubber  Co.  4  Blatchf. 
68;  Blanehard  y.  Sprague,  1  Cliff.  298;  IngalU 
V.  Tiee,  14  Fed.  Rep.  852;  JSeUj/  v.  P^ter,  17 
Fed.  Rep.  519;  Teas  v.  Albright,  18  Fed.  Rep. 
406;  Ric/i  v.  Ahoater,  16  Conn.  409;  MiddU- 
brook  v.  Broadbent,  47  N.  Y.  448;  Brooks  v. 
SioUey^  8  McLean,  525. 

Motions  similar  to  this  were  entertained  by 
this  court  in  the  cases  of  Evans  v.  Brown,  109 
U.  S.  180  (27:898);  Foster  v.  Kansas,  112  U.  S. 
206(28:697). 

Messrs,  Burton  C.  Cook  and  John  A* 
Jameson*  for  plaintiff  in  error  in  opposition: 

To  give  a  construction  to  a  patent  means  to 
determine  its  principle  and  its  scope. 

Wilson  V.  Sandford,  51  U.  S.  10  How.  99 
(18:844). 

It  is  sufl^cient  to  confer  Jurisdiction  that  the 
question  was  decided  adversely  to  the  plaintiff 
in  error  and  that  the  court  was  induced  by  it 
to  make  the  Judgment  which  it  did. 

Furman  v.  NieM,  75  U.  8.  8  Wall  56 
(19:875). 

Mr,  Juetiee  G^ay  delivered  the  opinion  ot 
the  court: 

This  record  does  not  present  any  federal 
question.  No  such  question  is  stated  in  the 
pleadings,  involved  In  the  rulings  at  tbe  trial 
or  in  the  final  judgment,  or  mentioned  in  the 
opinion  of  the  Supreme  Court  of  Illinois. 

The  action  was  brought  upon  a  contract  in 
writing  between  the  ^rties,  beinff  the  Joint 
owners  of  a  patent  for  an  improved  rope  reel, 
by  which  it  was  agreed  that  the  defendant 
should  have  the  exclusive  control  of  the  manu- 
facture and  sale  of  the  reel,  paying  to  the  plaint- 
iff a  certain  royaltv  on  each  reel  sold.  This 
was  not  a  case  arising  under  the  Patent  Laws 
of  the  United  States,w{t]iin  the  exclusive  Juris- 
diction of  the  federal  courts;  Dale  TileMfg,  Co. 
V.  EyaU,  125  U.  S.  46  [anU,  688];  and  no  sug- 
gestion that  it  was  appears  bv  Uie  record  to 
have  been  made  in  either  of  the  courts  of  the 
State. 

The  onlv  exceptions  taken  by  tbe  defendant 
at  the  trial  were  to  the  admission  of  evidence 
offered  by  tbe  plaintiff,  and  to  tbe  instructions 
given  by  the  court  to  tbe  Jury. 

But  that  evidence  docs  not  appear  to  have 
been  admitted  for  any  other  purpose  than  to 
show  that  tbe  reels  made  and  sold  by  the  de- 
fendant were  substantially  like  those  men- 
tioned in  the  agreement  sued  on.  At  tbe  time 
of  Its  sdmlssion,  no  letters  patent  were  in  the 
case.  The  question  at  issue  was  not  of  priority 
of  invention,  or  of  the  validity  or  construction 
of  any  patent,  but  simply  whether  the  reels 
made  and  sold  by  the  defendant  were  such  as, 
or  substantially  like,  those  mentioned  in  his 
contract  with  the  plaintiff;  and  In  tbe  instruc- 
tions to  tbe  jury  the  plaintiff's  right  of  recovery 
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WIS  carefully  limited  to  such  reels.  The  patent 
to  Mason  was  introduced  in  evidence  after- 
wtrdi,  and  by  the  dctendant  himself,  against 
tbe  plaintiff*s  objection:  and  no  ruling  upon  the 
fiMtv  or  the  construction  of  either  patent,  or 
vpoo  toe  legal  effect  of  the  evidence,  was  re- 
qoeited  by  the  defendant,  or  made  by  the 
eoQrt. 

The  petition,  upon  which  the  writ  of  error 
WIS  allowed  by  the  actinier  Chief  Justice  of  the 
Supreme  Court  of  Illinois,  does  indeed  repre- 
•eat  that  the  patent  to  Mason  was  set  up  by 
the  defendant  and  its  yalidity  assailed,  and  that 
tbe  defendant  also  alleged  that  the  jurisdiction 
to  tiy  the  questions  involved  was  exclusively 
is  tbe  courts  of  the  United  States,  and  that 
the  decision  of  Uie  state  court  was  against  him 
oo  both  of  these  points. 

Bat  in  allowing  a  writ  of  error  from  thb 
ooort  to  the  highest  court  of  a  State,  and  in  is- 
toing  a  citation,  the  Chief  Justice  of  that  court 
does  bat  exercise  an  authority  vested  by  Con- 
Btm  in  him  concurrently  with  each  of  the 
jQitices  of  this  court.    Rev.  Stat.  §  999;  Ol^a- 
m  V.  morida,  76  U.  8.  9  Wall.  779  [19: 7801; 
BarUmew^  v.  Itnca,  81  U.  S.  14  WaU.  26  [20: 
718].    When  counsel  applving  for  the  allow- 
aooe  of  a  writ  of  error  insist  that  a  federal 
question  has  been  decided  against  the  plaintiff 
io  f  rror,  the  Chief  Justice  of  the  state  court 
may  feel  bound  to  allow  the  writ,  for  the  pur- 
pose of  submitting  to  the  final  determination 
of  Ibis  court  whether  such  a  question  was  nec- 
eMarilr  involved  in  the  judgment  sought  to 
be  reviewed.    But  his  certificate  that  such  a 
qoettiou  arose  and  was  decided  against  the 
piaiotiff  in  error  cannot  supply  the  want  of  all 
eridence  to  that  effect  in  the  record.     As  has 
been  more  than  once  observed  by  this  court, 
"tile  office  of  the  certificate,  as  it  respects  the 
federal  question,  is  to  make  more  certain  and 
oedfic  wliat  is  too  general  and  indefinite  in 
toe  record,  but  is  incompetent  to  originate  the 
qnestioo.'*     PttrmeUe  v.   Lawrence,  78  U.  S.  11 
Wall  86, 89  [20:48,  49];  Brofsn  v.  AtweU,  92 
r.  S.  827,  sab  [23:  511,  518].  Sec  also  Ailams 
CtmAt^  V.  BurUnffUm  dtM,  R.R,  Oo.  112  U.  S 
Itt,  129  [28: 678,  6801. 
Writ  if  error  di9m%9»ed for  want  qfjurudie- 
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of  another  natloDal  bank,  bv  reason  of  that  owner* 
ahip,  ou  the  same  footing  with  all  other  shares. 

[No.  1824.] 
Argued  FA.  IJ^  1888.    Decided  March  19. 1888. 

IN  ERROR  to  tbe  Circuit  Court  of  the  UDited 
States  for  the  District  of  Massachusetts,  to 
review  a  ludgmeot  io  favor  of  defendant  in 
an  action  by  a  national  bank  to  recover  a  tax 
alleged  to  nave  been  iUegally  assessed.  Af- 
firmed, 

Tbe  facts  are  fully  stated  by  tbe  court 

MeuTB.  George  S.  Hale*  Chaa.  W.  WeOs 
and  WiUard  Brown,  for  plaintiff  in  error: 

Under  tbe  provisions  of  tbe  Act  of  March  8, 
1875.  Circuit  CourU  of  tbe  United  States  have 
original  cognizance.  In  this  class  of  cases  the 
residence  of  the  parties  is  immaterial. 

Oeborn  v.  Bank  of  U.  ^.22  U.  8.  9  WheaU 
818, 818-828  (6:222-224);  Trebikock  v.  Wilson, 
79  U.  S.  12  Wall.  687  (20:460). 

Shares  of  national  banking  associations  are 
subject  to  taxation  at  no  greater  rate  than  is 
ass&)sed  upon  other  money^  capital. 

PeopU  V.  Weater,  100  U.  S.  5&,  548  (25:705, 
706):  MercantiU  Nat.  Bank  v.  Mayor  oT  N.  7. 
121  U.  8. 154  (80:901). 

By  Statutes  of  1866,  cbaoter  184, 14  Stat,  at 
L.  188,  the  dividends  of  ban  as,  trust  companies 
and  savings  institutions  were  taxed. 

(hdtoH  V.  Qerman  8av,  &  L.  Society,  84  U. 
S.  17  Wall.  109(21:618). 

Savings  ^a*iks  are  not  benevolent  or  chari- 
table institutions. 

Slieren  \   Mendenhall,  28  Minn.  92. 

Corporations  created  by  statute  can  exercise 
no  powers  tmd  have  no  rights  except  such  aa 
are  expressly  given,  or  necessarily  implied. 

Hvntington  v.  National  8av.  Bank,  96  U.  8. 
888  (24:777)  Fint  Nat.  Bank  of  Manhattan 
V.  Citiuns  Bank  of  Topeka,  21  Int  Rev.  Rec. 
882. 

The  taxation  in  question  is  disproportionate 
and  unequal. 

People  V.  Weaver,  tupra;  Belton  v.  Commer- 
cial Nat.  Bank,  101  XL  8.  148  (25:901);  Cum- 
mingBv.  Merchants  Nat.  Bank,  Id.  158(25:908). 

A  corporation  is  a  "person." 

Louietille,  C.  <fe  C.  B.  B.  Oo,  v.  Letson,4SV. 
8.  2  How  497  (11:858);  Osbomy.  Bank  of  U.  8. 
22  U.  S.  9  Wheat  789  (6:204);  Aw/  v.  Virginia, 
75  U.  S.  8  WaU.  168  (19:357);  U.  8,  v.  Amedy, 
24  U.  8.  11  Wheat.  892  (6:502);  Boycrv.  Boyer, 
118  U.  8.  689  (28:1089);  Otis  Co,  v.  Ware,  8  .. 
Grav,  509. 

Shares  in  banks  are  to  be  taxed  in  the  city 
valuation  like  the  property  of  residents. 

Tappan  v.  Merchants  Nat.  Bank,  86  U.  8. 19 
Wall.  490  (22:189). 

Franchise  tax  is  not  a  tax  on  property. 

Portland  Bank  Y.  Apthorp,  12  Mass.  255; 
Commonttealth  v.  Peoples  Savings  Bank^  5  Allen, 
428;  Commonwealth  v.  Provident  Sav.  Inst.  18 
Allen,  812;  Oliver  v.  Washington  MilU,  11  Allen. 
268:  Commontccalth  v.  Hamilton  Mfg.  Co.  12 
Allen,  298;  Manufacturers  Ins.  Co,  v.  Loud,  99 
Mass.  146;  Commonteealth  v.  Lancaster  8a9. 
Bank,  123  Ma«»s.  493;  Hamilton  Mfg.  Co,  v.  Jfoa- 
sachusetU,  7a  U.  S.  6  Wall.  632  (1H:904). 

The  capital  of  the  Bank  cannot  be  taxed. 

Van  Allen  v.  Albany  Assessors,  70  U.  S.  8 
Wall.  578  (18:229);  Austin  v.  Boston,  14  Allen, 
a')9;  First  yat.  Bank  v.  Kentucky,  76  U.  8. 
9  Wall.  JVi3  (19:701.) 
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The  earnings  and  moneys  of  a  corporation 
are  not  tlie  separate  property  of  the  stockhold- 
ers. 

Morawetz,  Corp.  §§  450,  451,  465:  Minoi  y. 
Paine,  99  Maan  101, 106;  Rand  ▼.  HutbeU,  115 
Mass.  461,  474;  Hyatt  ▼.  AUen,  56  N.  T.  558. 

The  proper  form  of  action  in  Massachusetts 
to  recover  back  a  tax  illegally  assessed  is  as- 
sumpsit. 

Lincoln  t.  Worcester^  8  Cusb.  55  and  cases 
cited;  U.  8.  Bank  v.  Bank  of  Weuhinffton,  31 
U.  8.  6  Pet.  8  (8: 299). 

A  state  statute  might  compel  a  national  bank 
to  pay  a  legal  tax  assessed  to  its  shareholders 
on  their  shares. 

Fir$t  Nat,  Bank  y.  Eenivcky,  tupra. 

If  such  a  tax  is  illegal,  the  bank  is  entitled  to 
recover  it  back. 

OummingsY,  Merchants  Nat,  Bank,  101 U.  S. 
158(25:908);  BiU  v.  National  Albany  Bxehange 
Bank,  105  U.  8.  819  (26:1032);  Allen  v.  BaXti- 
fnore  A  0,  R,  R.  Co.  114  U.  8.  811  (29:200); 
Albany  City  Nat,  Bank  v.  Maher,  20  PWchf. 
841. 

Payment  under  protest  to  a  collector  holding 
a  warrant  is  compulsory. 

Preiton  y.  Boiton,  12  Pick.  7:  Boston  d  8. 
OlasB  Co,  y.  Boston,  4  Met.  181;  Joynery,  Ears- 
tnont  Third  School  Dist,  8  Gush.  567;  Lee  y. 
'Dompletan^  18  Gray,  476;  Goodrich  y.  Lunen- 
burg, 9  Gray,  88;  Erskine  y.  Van  Arsdale,  82 
U.  8.  15  Wall  75  (21:63);  CarUton  y.  Ashbum- 
ham,  102  Mass.  848;  Wilson  y.  Shearer,  9  Met 
504;  Sherwin  y.  Mudge,  127  Mass.  547;  Enowles 
y.  Boston,  129  Mass.  551;  Bttnnetoell  y.  CharUs- 
town,  106  Mass.  850:  Norton  y.  Boston,  119  Mass. 
194. 

An  application  for  abatement  is  the  proper 
remedy  when  the  taxpayer  complains  only  of  an 
exoesalye  valuation. 

Osbom  v.  Banters,  6  Pick,  98;  Bates  v.  Bos- 
ton, 5  Gush.  98;  Lincoln  v.  Worcester,  8  Gush. 
55;  Bourne  v.  Boston,  2  Gray,  494;  Daffis  v. 
Afaey,  124  Mass.  198. 

This  rule  docs  not  apply  to  assessments  on 
distinct  subjects  of  taxation  (as  real  or  personal 
estate),  on  one  only  of  which  the  taxpayer  it 
legally  liable  to  assessment 

Preston  y,  Boston,  12  Pick.  7. 

Messrs.  Georse  F.  Hoar  and  Andrew  J. 
Bailey*  for  defendant  in  error: 

The  Bank  cannot  maintain  a  suit  to  recover 
back  the  amount  paid  for  tax  on  its  shares. 

Albany  County  v.  Stanley,  105  U.S.  805  (26: 
1044);  Williams  v.  Albany  County,  122  U.  8. 154 
(80:1088);  Mass.  Pub.  Stat  chap.  18,  §9. 

The  payment  was  voluntary.  Plaintiff  can- 
not make  such  payment  the  foundation  of  a 
suit. 

WtdHiunsee  County  v.  Walker,  8  Kan.  481; 
Preston  v.  Boston,  12  Pick.  14;  Union  Pac.  R. 
R,  Co,  y.  Dodge  County,  98  U.  8.  541,  545  (25: 
196,  197);  EUiott  v.  Swartwout,  85  U.  8.  10  Pet 
187  (9:873);  Lamborn  v.  Dickinson  County,  97 
TJ.  8.  181  (24:926);  U.  S,  v.  Lamon,  101  U.  8. 
164  (25:860);  U,  S,  v.  Ellsworth,  Id.  170  (25: 
862);  Stoift  dhC,  dhBCo,y,  U,  S.  Ill  U.  8.  22 
(28:841);  Boston  A  S,  Glass  Co,  v.  Boston,  4  Met 
181;  Firhes  v.  Appleton,  5  Gush.  115;  Beneony, 
Monroe,  7  Gosh.  125;  Lee  v.  Templeton,  18 
Gray,  476;  BarreU  v.  Cambridge,  10  Allen,  48; 
Mnrriot  v.  Hampton,  2  Smith,  Lead.  Gas.  400; 
Brown  v.  McKinaUy,  1  Esp.  279;  Gooley,  Tax. 
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2d  ed«  809;  Loud  v.  Charlestown,  99  Mm 
208. 

The  plaintiff  in  error  had  a  clear  and  suffi- 
cient remedy  by  an  application  to  the  assessor! 
for  abatement 

Osbom  y,  Danvers,  6  Pick.  100;  Boston  Wa- 
ter Power  Co,  v.  Boston,  9  Met  204;  Batet  ?. 
Boston,  5  Gush.  98;  Howe  v.  Boston,  7  Gush. 
278;  Lincoln  v.  Worcester,  8  Gush.  55;  Wright 
y.  Boston,  9  Gush.  288;  Bourne  v.  Boston,  S 
Gray,  494;  Chapel  of  Good  Shepherd  y.Bostsn, 
120  Mass.  212;  Davis  y,  Macy,  124  Masl  196; 
Stanley^y.  Albany  County,  121  U.  8.  585(90: 
1000);TFt7;saf7M  y.  Albany  County,  122U.  S.  154 
(80:1088). 

The  purpose  which  controlled  the  enactment 
has  been  recently  stated. 

Mercantile  Nat,  Bank  v.  Mayor  of  N.  T,  131 
U.  8.  188  (80.895);  National  Newark  Bl^,  Cb. 
v.  Newark,  Id.  168  (80:904);  Davenport  Nnt, 
Bank  y.  Davenport BqualiMationBo<nrd,V&V, 
8.  88  (ante,  94). 

National  banks  cannot  be  taxed  without  tbe 
consent  of  Gongress.  Gonsent  may  be  tnTen 
upon  condition. 

Van  Allen  v.  Albany  Assessors,TO  U.S.S 
WaU.  578  (18:229). 

The  condition  is  violated  if  there  Is  unfair 
cuscrimination  against  bank  capital 

Bcy^  y,  Boyer,  113  U.  a  689  (28:1089);  Pd- 
ton  y,  rjmmercial  Nat,  Bank,  101  U.  8. 143(25: 
901);  PHople  v.  Weaver,  100  U.  S.  589  (25:705); 
Albany  County  v.  Stanley,  105  U.  8.  805  (26: 
1044);  mUy,  National  Albany  Exchange  Bofd:, 
Id.  319  (26:1052);  Evansville  Bank  v.  Britton, 
Id.  822(26:1058);  Oummingsv,  MerchanUNat, 
Bank,  101 U.  8. 153  (25:908);  OammonweaUh  r. 
Hamilton  Mfg,  Co.  12  Allen,  298;  Manufaet- 
urers  Ins,  Co.  v.  Loud,  99  Mass.  146. 

If  impartiality  of  result  be  obtained,  the  ap- 
plication of  different  methods  of  procedure  to 
different  kinds  of  property  is  unobjectionable. 

Kentucky  R.R,  Tax  Cases,  115  U.  8. 831  (29: 
414);  Lionberger  v.  Rouse,  76  U.  8.  9  Wall.  4fl8 
(19:721);  Adams  v.  Na^ville,  95  U.  S.  19  (24: 
869). 

It  is  competent  for  the  States,  under  the  per- 
mission of  Congress  to  tax  the  shares  of  nation- 
al bank  stock. 

People  y.  Tax  Comrs,  71  U.  8.  4  Wall.  344 
(18:344);  Hepburn  v.  Carlisle  School  Directors, 
90  U.  8. 23  Wall.  480  (23:112);  Delaware  R  R. 
Tax,  85  U.  S.  18  Wall.  206  (21:888):  Tappan  v. 
Merc/iants  Nat.  Bank,  86  U.  8.  19  Wall.  490 
(32:189);  First  Nat,  Bank  v.  Eentueky,  76  U. 
S.  9  Wall.  353  (19:701). 

The  State  may  make  exemptions. 

Adams  v.  Nashville,  95  U.  S.  19  (24:369); 
Bradley  v.  ttlinois,  71  U.  S.  4  Wall  459  (W: 
433);  AusUny.  Boston, \A  Allen,  359. 

There  is  nothing  to  show  that  there  were 
any  shareholders  of  the  plaintiff  Bank  who  bad 
any  debts  they  were  entitled  to  deduct  from 
the  value  of  their  shares. 

Stanley  v.  Albany  County,  121  U.  S.  535  «0: 
1000);  Austin  v.  Boston,  74  U.  8. 7  Wall.  694 
(19:224);  HiU  v.  National  Albany  Erehangs 
Bank,  and  Evansville  Bank  v.  Britton,  supra. 

The  decisions  of  state  courts  interpretiiix 
their  own  Gonstitutions  or  laws  will  ordiDarilj 
be  held  to  be  binding  on  the  supreme  coart. 

Norton  v.  Shelby  County,  118  U.  8.  4JI5  (30: 
178);  Faiffiddy.  Gallatin  County,  100  U.  S.  47 
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^:544);  CJiamben  County  v.  Omm.  88  U.  8.  21 
Wall  317-824  (22:517-520);  Rinoan  v.  RunneU, 
46  U.  8. 5  How.  189  (12:87):  Bicfmondy,  Smith, 
82  U.  8. 15  Wall  429  (21:200);  8taU  B.  R.  Tax 
Cases,  92  U.  8. 575  (23:668);  Green  ▼.  Neal,  81 
U.  8.  6  Pet.  291  (8:402);  U.  8.  v.  Morrison,  29 
U.  S.  4  Pet.  134  (7.807);  Kil^be  v,  IHtto,  98  U.  8. 
674  (23:1005);  JTcM^rM  y.  Citizefis  Nat.  Bank, 
104  U.  8. 625  (26:870);  WiUiame  v.  KirUand, 
60  U.  8. 18  Wall.  306  (20:683):  Walker  v.  State 
Harbor  Comre,  84  U.  8. 17  Wall.  648  (21:744). 

The  Fourteenth  AzneDdment  was  framed  for 
the  purpose  of  protecting  the  negro  race. 

Slaughter  Mouse  Cases,  88  U.  8.  16  Wall  86 
<21:894);  Strauder  v.  West  Virginia,  100  U.  8. 
806  (25:665);  Be  parte  Virginia,  Id.  844  (25: 
678);  Elk  v.  Wilktns,  112  U.  8.  94  (28:648). 

Mr,  Justice  Matthews  deliyered  the  opln- 
ioD  of  the  court: 

This  is  an  action  at  law,  brought  by  the 
plaintilF  in  error,  a  national  bank  located  in 
Boston,  to  recoyer  from  the  City  of  Boston  the 
amount  of  $14,464,  paid  to  the  tax  collector  of  I 
tiie  Ci^,  upon  demand,  he  then  holdinj^  a  tax 
list  and  warrant  for  its  collection,  after  t  pro- 
test in  writing;  being  an  amount  which  It  al- 
leges was  illegally  assessed  on  its  shares  at 
$12.80  per  $1,000  of  valuation,  in  violation  of 
flection  5219  of  the  Revised  Statutes,  of  the  14th 
Amendment  to  the  Constitution,  and  of  the 

S revisions  of  the  Constitution  of  the  8tate  of 
[as8achuj*<*tis.  The  cause  was  submitted  to 
the  court  ivitbout  the  intervention  of  a  jury. 
Judgment  was  rendered  in  favor  of  the  defend- 
ant upon  an  agreed  statement  of  facts.  That 
judgment  is  brought  here  upon  this  writ  of 
error.  ^ 

The  tax  in  (question  was  levied  under  chapter 
18  of  the  Public  Statutes  of  Massachusetts,  rel- 
ative to  ^he  taxation  of  bank  shares,  as  follows: 

"Sec.  8.  All  the  shares  of  stock  in  banks, 
whether  of  issue  or  not,  existing  by  authority 
of  the  United  States  or  of  the  Commonwealth 
and  located  within  the  Commonwealth,  shall 
be  assessed  to  the  owners  thereof  in  the  citiec  or 
towns  where  such  banks  are  located,  bvj\  not 
elsewhere,  in  the  aasessment  of  all  state,  c^'^unty, 
and  town  taxes,  imposed  and  levied  iu  such 
place,  whether  such  owner  is  a  resident  of  said 
city  or  town  or  not;  all  such  shares  shall  be 
assessed  at  their  fair  cash  value  on  the  first  day 
of  May,  first  deducting  therefrom  the  propor- 
tionate part  of  the  value  of  the  real  estate  be- 
longing to  the  bank,  at  the  same  rate  and  no 
^ater  than  that  at  which  other  moneyed  cap- 
ital in  the  hand  of  citizens  and  subject  to  taxa- 
tion is  by  law  assessed.  And  the  persons  or 
corporations  who  appear  from  the  records  of 
the  banks  to  be  owners  of  shares  at  the  close 
of  the  business  day  next  preceding  the  first  day 
of  M^  in  each  year,  shall  te  taken  and 
deemed  to  be  the  owners  thereof  for  the  pur- 
poses of  this  section. 

'*  Sec.  9.  Every  such  bank  or  other  corpora- 
tion shall  pay  to  the  collector,  or  other  person 
authorizea  to  collect  the  taxes  of  the  city  or 
town  in  which  the  same  is  located,  at  the  time 
in  each  year  when  other  taxes  assessed  in  the 
<aid  city  or  town  become  due, the  amount  of  the 
tax  so  assessed  in  such  year  upon  the  shares  in 
such  bank  or  other  corporation.  If  such  tax 
is  not  80  paid,  the  said  l>ank  or  other  corpora- 
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tion  shall  be  liable  for  the  same;  and  the  satd 
tax,  with  interest  thereon,  at  the  rate  of  twelve 
per  cent  per  annum  from  the  day  when  the  tax 
became  due,  may  be  recovered  in  an  action  of 
contract  brought  by  the  treasurer  of  such  dty 
or  town. 

"  Sec.  10.  The  shares  of  such  banks  or  other 
corporations  shall  be  subject  to  the  taxpaid 
thereon  by  the  corporatign  or  by  the  omcen 
thereof,  and  the  corporation  ana  the  officers 
thereof  shall  have  a  lien  on  all  the  shares  in 
such  bank  or  other  corporation,  and  on  all  the 
rights  and  property  of  the  shareholders  in  the 
corporate  property  for  the  payment  of  said 
taxes." 

From  these  sections  it  appears  that: 

1.  The  shares  in  national  banks  are  to  be  as- 
sessed at  their  fair  cash  value,  after  deducting 
therefrom  the  proportionate  part  of  the  value 
of  the  real  estate  belonging  to  the  bank. 

2.  They  are  to  be  assesised  at  the  same  rate 
and  no  greater  thau  that  at  which  other  mon- 
eyed capital  in  the  hands  of  citizens  and  sub- 
ject to  taxation  is  bv  law  assessed. 

8.  The  bank  itseli,  as  a  corporation,  is  made 
liable  in  the  first  instance  for  the  payment  of 
the  taxes  so  assessed  upon  its  shares  belonging 
to  its  shareholders. 

4.  If  not  paid  when  due,  the  bank  is  liable 
to  an  action  for  the  recovery  of  the  same, 
brought  by  the  treasurer  of  the  city  or  town  in 
which  it  Is  locat<^,  with  interest  thereon  at  the 
rate  of  twelve  per  cent  per  annum  from  the 
day  when  the  tax  became  due. 

5.  For  the  payment  of  said  taxes  the  corpo- 
ration has  a  lien  on  all  the  shares  in  the  bank 
and  on  all  the  riirhts  and  property  of  the  share- 
holders in  the  corporate  property,  as  an  in- 
demnity. 

It  further  appears,  from  a  comparison  of  the 
statutes  on  the  subject,  that  the  action  given 
by  section  9,  for  the  recovery  of  the  taxes,  with 
interest  at  twelve  per  cent  pr  annum,  is  the 
only  mode  of  collection  provided  in  case  of  de- 
fault, no  power  being  given  to  any  collecting 
officer  to  proceed  by  distraint  or  other  seizure 
of  the  property  oi  the  bank  or  the  shares  of 
the  stock  for  that  purpose. 

Chapter  11  of  the  Public  Statutes  of  Massa- 
chusetts provides  that  personal  property,  for 
the  purposes  of  taxation,  shall  include  goods, 
chattels,  money,  and  eflfects  wherever  they  are, 
money  at  interest,  and  other  debts  due  the  per- 
sons to  be  taxed  more  than  thev  are  indebted 
or  pay  interest  for,  but  not  including  in  such 
debts  or  indebtedness  anv  loan  on  mortgage  of 
real  estate  taxable  as  real  estate,  except  the  ex- 
cess of  such  loan  above  the  assessed  value  of 
the  mortgaged  real  estate;  public  stocks  and 
securities;  stocks  in  turnpikes,  bridges  and 
moneyed  corporations  within  or  without  the 
State;  the  income  from  an  annuity,  from  ships 
and  vessels  engaged  in  the  foreign  carrying 
trade,  and  so  much  of  the  income  from  a  pro- 
fession, trade,  or  other  employment  as  exceeds 
the  sum  of  $2,000  a  year;  but  no  income  shall 
be  taxed  derived  from  property  subject  to  tax- 
ation, and  no  ttoes  shall  be  assessed  upon  the 
shares  in  the  capital  stock  of  a  corporation  or- 
ganized or  chartered  in  the  Commonwealth 
which  pays  a  tax  upon  its  corporate  franchises, 
except  for  school,  district,  and  parish  purposes. 

It  is  not  disputed  but  that  under  these  and 
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other  proTidons  of  the  law  all  persooal  estate 
included  withio  this  enumeration  and  real  es- 
tate are  taxable  and  were  taxed  upon  their  fair 
cash  value  at  the  same  rate  of  $12.80  for  each 
$1,000  of  value  levied  during  the  same  period 
upon  shares  of  capital  stock  of  national  banks 
located  in  Boston.  The  amount  of  personal 
property  in  the  City  of  Boston  taxed  during 
that  period  and  at  that  rate  is  stated  to  be 
$189,605,672.  The  aggregate  value  of  shares 
in  national  banks  in  that  City  for  the  same 
year  was  $60,428,000. 

Corporations  chartered  by  the  Common- 
wealth or  organized  under  general  laws,  for 
purposes  of  business  or  profit,  havine  a  capital 
stock  divided  into  shares,  excepting  banks,  are 
subject  to  a  tax  upon  their  corporate  franchises. 
For  purposes  of  taxation,  the  law  requires  the 
corporate  franchise  in  each  case  to  be  estimated 
at  a  valuation  thereof  equal  to  the  aggregate 
[64]  value  of  the  shares  in  its  capital  stock.  The 
rate  of  taxation  is  determined  by  an  apportion- 
ment of  the  whole  amount  of  money  to  be  raised 
by  taxation  upon  property  in  the  Common- 
wealth during  the  same  current  year,  as  re- 
turned by  the  assessors  of  the  several  cities  and 
towns,  upon  the  aggregate  valuation  of  all  the 
cities  and  towns  for  the  preceding  year.  From 
the  valuation  of  the  corporate  mtncbise,  there 
is  to  be  deducted,  in  case  of  railroad  and  tele- 

Oh  companies  whose  lines  extend  beyond 
imits  of  the  Commonwealth,  such  a  portion 
of  the  whole  valuation  of  their  capital  stock  as 
is  proportional  to  the  length  of  that  part  of 
their  line  without  the  Commonwealth,  and  also 
an  amount  equal  to  the  value  of  their  real  estate 
and  machinerv  located  and  subject  to  local  tax- 
ation within  the  Commonwealth;  the  sama  de- 
duction as  to  real  estate  and  machineiy  being 
made  in  case  of  other  corporations. 

Savings  banks  are  required  to  pay  to  the 
treasurer  of  the  State  a  tax  on  account  of  their 
depositors  of  one  half  of  one  per  cent  per  an- 
num on  the  amount  of  their  deposits,  exduding 
BO  much  of  the  deposits  as  are  invested  in  refd 
estate  used  for  banking  purposes,  or  in  loans 
secured  by  mortgages  on  taxable  real  estate, 
and  also  for  a  certain  period  so  much  of  the  de- 
posits as  are  invested  in  real  estate,  the  title  to 
which  has  been  acquired  by  Uie  completion  of 
foreclosure  or  by  purchase;  and  such  deposits 
so  taxed  are  otherwise  exempt  from  taxation  in 
the  hands  of  their  owners. 

Life  insurance  companies  are  required  to  pay 
an  excise  tax  at  the  rate  of  one  quarter  of  one 
per  cent  per  annum  upon  a  valuation  equal  to 
the  aggregate  net  value  of  all  policies,  in  force 
on  the  last  day  of  the  year  next  preceding,  held 
by  residents  of  the  Commop wealth.  All  other 
insurance  companies  pay  a  tax  by  way  of  excise 
of  one  per  cent  on  all  premiums  received  during 
the  year  for  insurance,  and  one  per  cent  on  all 
assessments  made  by  such  companies  upon 
policy  holders. 

The  Massachusetts  Hospital  Life  LisuraAce 
Company  is  required  to  pav  a  tax  upon  all  de- 
posits, trust  funds,  or  funds  held  for  purposes 
of  investment,  except  upon  deposits  invested  in 
loans  secured  by  mortgages  on  taxable  real  es- 
tate,  the  same  rate  of  tax  Imposed  upon  savings 
LC»J  banks  on  account  of  deposits;  and  the  same 
rule  applies  to  all  trust  companies,  safe  deposit 
and  trust  companies,  banking  and  trust  com- 
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panies,  loan  and  trust  companies,  and  othei 
moneyed  corporations  incorporated  in  the  Com- 
monwealth. The  American  Bdl  Telephone 
Company  is  subjected  to  a  franchise  tax,  based 
upon  an  apportionment  made  upon  the  number 
of  telephones  in  use  by  it,  or  under  its  autho^ 
ity,  or  with  its  permission,  or  under  lettera  pa- 
tent owned  or  controlled  by  it,  within  and 
without  the  Commonwealth,  respectively,  de- 
ducting the  market  value  of  all  stocks  in  other 
corporations  held  by  it  upon  which  a  tax  has 
been  assessed  and  actually  paid,  either  in  Massa- 
chusetts or  in  other  States,  for  the  preceding 
year. 

Savings  banks,  under  the  laws  of  the  Com- 
monweiuth,  are  authorized  to  receive  deposits 
from  any  person  until  they  amount  to  $1,000, 
and  to  allow  interest  thereon  to  be  compounded 
until  the  principal  with  the  accrued  interest 
amounts  to  $l,oOO,  no  interest  to  be  paid  on 
any  greater  sum.    The  deposits  are  to  be  in- 
vested only  as  follows:    1.   in  first  mortgages 
of  real  estate  situated  in  the  Commonwealth  to  an 
amount  not  to  exceed  60  per  cent  of  the  valua- 
tion of  such  real  estate,  but  not  exceeding  70 
per  cent  of  the  whole  amount  of  deposits.    2L 
in  public  funds  of  the  United  States  and  of  cer- 
tain enumerated  States  and  municipal  corpora- 
tions, or  in  the  notes  of  any  citizen  of  the  Com- 
monwealth secured  by  a  pledge  of  any  such 
securities  at  their  par  value.    8.   In  the  first 
mortgage  bonds  of  certain  descriptions  of  rail- 
road companies,  or  in  the  notes  of  any  citizen 
of  the  Commonwealth,  secured  by  a  pledge  of 
any  such  securities  at  not  less  than  80  per  cent 
of  the  par  value  thereof.    4.   In  certain  bank 
stocks,  including  the  stocks  of  national  banks 
located  in  the  New  England  States,  or  on  the 
notes  of  any  dtizen  with  such  bank  stocks  as 
collateral  security,  at  not  more  than  80  per  cent 
of  the  market  viuue  thereof,  and  not  exceeding 
the   par  value   thereof,  but   the  anK>unt  oi 
such  investments  in  such  bank  stocks  is  spe- 
cifically limited.  5.  In  loans  upon  the  personal 
notes  of  depositora  of  the  corporation,  not  ex- 
ceeding one  half  of  the  amount  of  the  deposit, 
in  whu^h  case  the  deposit  is  held  aa  collateral 
security  for  the  payment  of  the  loan.  6.  If  the 
deposits  cannot  be  conveniently  invested  in  the 
modes  heretofore  named,  not  exceeding  one 
third  part  thereof  may  be  invested  in  bomls  or 
other  personal  securities  payable  at  a  time  not 
exceeoing  one  year,  with  at  least  two  sureties, 
all  of  whom  are  to  be  citizens  of  the  Common- 
wealth and  residents  therein.    7.  Ten  per  cent 
of  the  deposits  of  any  such  corporanoo,  not 
exceeding  $200,000,  may  be  invested   in  the 
purchase  of  a  suitable  site  and  building  for  the 
transaction  of  its  business.    8.  Any  such  cor- 
poration may  hold  real  estate  acquired  by  the 
foreclosure  of  any  mortgage  owned  by  it  or  by 
purchase  at  sales  made  under  the  provisions  ch 
anv  such  mortgage,  or  for  the  satisfaction  of 
debts  due  to  it,  but  all  such  real  estate  shall  t>e 
sold  within  five  yean  after  the  title  is  vested  in 
the  corporation. 

The  particular  in  which  the  plaintiff  in  error 
chiefiy  insists  that  the  tax  imposed  upon  its 
shares  is  at  a  greater  rate  than  that  assessed 
upon  other  moneyed  capital  in  the  handa  cd 
individual  citizens  of  Massachusetts,  is  the  al- 
leged inequality  existing  in  favor  of  that  im- 
p&ed  upon  savings  bao^    The  contrast  of 
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which  QsHm  tneqaality  If  the  result  is  stated  to 
be  u  followi;  viz.,  that  in  18S5  a  tax  of 
|l,66i996  was  collected  upon  Dational  bank 
ihtret  in  Massachusetts  of  the  value  of 
tnS.OOO.OOO,  while  upon  $168,000,000  of  sav- 
ma  bank  deposits  in  the  same  year  there  was 
coTlectod  as  a  tax  only  (815.930. 

In  view  of  the  state  of  the  question,  as  fixed 
by  the  previous  decisions  of  this  court,  it  is  not 
imaps  verv  material  now  to  inquire  whether 
this  iDegea  contrast  between  the  taxation  of 
DiUoosl  bank  shares  and  of  savings  banks  in 
Msmchusetts  is  real  or  onlv  apparent    There 
lie  seTeiml  particulars  which  might  be  men- 
tioned, and  which,  when  properly  allowed  for, 
woQld  certainly  reduce  the  apparent  inequality. 
There  ii  only  one,  however,  which  we  ucem  it 
tDDortant  to  notice.    The  tax  on  savings  banks 
ii  cased  upon  deposits  merely.  This  is  because 
deposits  furnish  the  only  capital  which  is  in- 
fested and  employed.    The  institutions  them- 
ielfes,  although  corporations,  have  no  capital 
Mock,  and  are  managed  by  trustees  not  selected 
by  the  depositors,  but  by  public  authority.  The 
whole  amount  of  the  deposits,  with  the  excep- 
tieos  noted,  are  subjected  to  a  tax  of  one  half 
of  one  per  cent.  On  the  other  hand  the  national 
banks  pav  a  tax  assessed  upon  the  market  value 
oC  the  snares  as  personal  propertv,  upon  a 
nhiation  and  at  a  rate  exactly  equal  to  that  of 
an  other  personal  property  subject  to  taxation 
b  the  State.    But  shares  of  the  national  banks, 
while  they  constitute  the  capital  stock  of  the 
eoqx>rations,  do  not  represent  the  whole  amount 
of  the  capital  actually  emploved  by  them. 
Tbey  have  deposits,  too,  shown  in  the  present 
Roord    to    amount,    in     Massachusetts,    to 
•182,042,832.    The  banks  are  not  assessed  for 
taxadon  on  any  part  of  these,  althou^  these 
deposits  constitute  a  large  part  of  the  actual 
capital  nrofltablv  employed  by  the  banks  in 
^  ooDcluct  of  tbeir  banking  business.    But  it 
b  not  necesMiT  to  establish  the  exact  equality 
fa  result  of  the  two  modes  of  taxation.    The 
qoettion  of  the  exemption  from  taxation  of  de- 
posits in  savings  banks,  as  affecting  the  rule 
lor  the  state  taxation  of  national  bank  shares, 
was  very  deliberately  considered  by  this  court 
ii  the  case  of  MereantiU  Nat,  Bank  v.  Mayor 
^  3:  r.  121  U.  8.  188, 160  [30: 805,908];  and 
the  eoDchision  reached  in  tnat  case  was  re- 
sftnncd  in  the  case  of  Datenpart  Nat,  Bank  v. 
Ihtemport  Eaualitation  Board,  128  U.  8.  88 
Faaif.  ML     In  the  former  case  deposits  in  sav- 
BCS  banks  in  the  State  of  New  York  to  the 
sBoont  of  $487,107,501,  with  an  accumuhUed 
■arphis  in  addition  of  $68,669,001,  were  ex- 
tmpifd  by  the  laws  of  the  8tate  from  all  taxa- 
tioo,  oestLer  the  bank  itself  nor  the  individual 
dcporttor  being  taxed  on  account  thereof.    It 
io  that  case,  p.  161  [908]:  *'  However 
tberefore,    may   be   the    amount   of 
capital  in  the  hands  of  individuals  in 
the  ahiape  of  deposita  in  savings  banks  as  now 
orcaDizrd,  which  the  poUcy  of  the  State  ex- 
oipcs  from  taxation  fur  its  own  purposes,  that 
campUoo  caonoi  affect  the  rule  for  the  taxation 
«f  riwrca  Id  national  banks,  provided  they  are 
laxad  at  a  rate  not  greater  than  other  moneyed 
cuHal  in   the  hands  of  individual  citizens, 
rtuBJK  sohjoct  to  taxation." 
It  ii  fanpoeafUe,  in  our  ludgment,  to  distin- 
tibm  present  from  the  case  of  the  New 
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York  savings  banks,  or  of  those  of  Iowa  consid- 
ered in  the  case  of  tne  Davenport  Bank.  Tlie 
principal  distinction,  indeed,  between  the  case 
of  the  New  York  savines  banks  and  those  of 
Massachusetts,  involved  m  the  present  inquiry, 
is  that  the  latter  pay  a  tax  of  one  half  of  one 
per  cent  on  the  amount  of  their  deposits,  while 
the  New  York  banks  were  exempt  from  all 
taxation  whatever. 

The  argument  on  behalf  of  the  plaintiff  in 
error,  indeed,  seeks  to  establish  another  distinc- 
tion. It  is  alleged  that  in  Massachusetts  sav- 
ings banks  are  permitted  to  transact  a  banking 
business  in  the  way  of  loans  upon  personiQ 
securities,  which  asdmilates  them  more  closely 
to  national  banks,  and  takes  away  the  reason 
for  the  application  of  the  rule  to  them  which 
was  applied  to  the  case  of  the  saving  banks  of 
New  York.  But  the  difference  mentioned,  if 
it  exists  at  all,  is  immaterial;  the  main  purpose 
and  chief  object  of  savings  banks,  as  organized 
under  the  laws  of  Massachusetts,  are  the  same 
as  those  in  New  York,  as  considered  in  the 
case  of  the  Mercantile  Bank.  They  are  sub- 
stantially institutions  under  publfc  manage- 
ment, in  pursuance  of  a  great  and  beneficial 
public  policy,  organized  for  the  purpose  of  in- 
vesting the  savings  of  small  depositors,  and  not 
as  banking  institutions  in  the  commercial  sense 
of  that  phrase.  We  adhere  to  the  rule  as  de- 
clared in  the  cases  heretofore  decided,  which 
forecloses  further  discussion  as  to  the  present 
point  in  this  case. 

A  similar  objection  to  the  tax  in  question, 
founded  on  a  comparison  of  the  taxation  of 
national  bank  shares  with  that  of  insurance 
companies  and  trust  companies,  the  American 
BeU  Telephone  Company,  and  the  Massa- 
chusetts Hospital  Life  Insurance  Ck)mpany,  is 
equally  untenable.  Within  the  definition  of 
that  phrase,  established  in  the  case  of  the  Mer- 
cantile Nat  Bank  v.  Mayor  of  N.  T,  121  U.  8. 
188  [80:8951,  the  interest  of  individuals  in 
these  institutions  is  not  moneyed  capital  The 
investments  made  by  the  institutions  them- 
selves, constituting  their  assets,  are  not  mon- 
eyed capital  in  the  nands  of  individual  citizens 
of  the  State.  Ptaple  v.  Tax  Comre,  71  U.  8.  4 
WaU.  244  r  18:  844]. 

It  is  further  contended,  however,  on  the  part 
of  the  plaintiff  in  error,  that  the  taxation  in 
question  is  not  only  at  a  greater  rate  than  that 
imposed  upon  other  moneyed  capital  held  by 
individual  citizens,  but  that  it  is  repugnant  to 
the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  8tates,  because  it  operates  to  deny 
to  the  taxpayer  the  equal  protection  of  the  laws, 
and  also  that  it  is  disproportionate  and  unequal, 
in  violation  of  the  provisions  of  the  Constitu- 
tion of  Mai«achusetts.  The  two  branches  of 
this  proposition  are  equivalent;  if  the  tax  is  not 
disproportionate  and  unequal,  within  the  mean- 
ing of  the  Constitution  of  the  8tate,  the  tax- 
f)ayer  is  not  denied  the  equal  protection  of  the 
aws  within  the  sense  of  the  Fourteenth  Amend- 
ment. The  point  is  fully  met  by  the  reasoning 
and  judgment  of  the  8upreme  Judicial  Court 
of  Massachusetu  in  the  cases  of  the  Providenee 
Sav.  Institution  v.  Boston,  and  JeteeU  v.  Boston, 
101  Mass.  575,  585. 

Another  point  to  be  noticed  arises  upon  the 
third  count  of  the  declaration.  It  is  therein 
alleged  that  other  national  banking  associations, 
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«onie  located  in  Massachusetts  and  others  in  the 
•several  New  England  States,  are  the  owners  of 
1 ,448  shares  of  the  capital  stock  of  the  National 
Bank  of  Redemption,  on  which  the  amount  of 
tax  paid  was  $2»051.  It  is  urged  in  argument 
that  these  shares  are  not  taxable  hy  vmue  of 
fiection  6219  of  the  Bevised  Statutes.  The 
language  of  the  section  is:  "  Nothing  herein 
•shall  prevent  all  the  shares  in  any  association 
from  being  included  in  the  valuation  of  the 
personal  property  of  the  owner  or  holder  of 
•such  shares,  in  assessing  taxes  imposed  by  au- 
thority of  the  State  within  which  the  associa- 
tion is  located;  but  the  Legislature  of  each  State 
may   determine  and  direct  the  manner  and 

?>lace  of  taxing  all  the  shares  of  national  bank- 
ng  associations  located  within  the  State,  sub- 
ject only  to  the  two  restrictions  that  the  tax 
ahall  not  be  at  a  greater  rate  than  is  assessed 
tipon  other  moneyed  capital  in  the  hands  of 
individual  citizens  of  such  State,  and  that  the 
-shares  of  any  national  banking  association 
owned  by  nonresidents  of  any  State  shall  be 
taxed  in  the  city  or  town  where  the  bank  is 
located,  and  not  elsewhere." 

It  is  contended  that  no  tax  is  thereby  author- 
ized upon  the  national  bank  itself  as  a  corpor- 
ation, nor  upon  the  personal  property  of  any 
such,  and  that,  therefore,  these  shares  in  the 
National  Bank  of  Redemption  are  exempt  from 
taxation  by  virtue  of  their  ownership.  This, 
however,  is  not  a  reasonable  interpretation  of 
the  language  of  the  section.  The  manifest  in- 
tention of  the  law  is  to  permit  the  State  in 
which  a  national  bank  is  located  to  tax,  sub- 
ject to  the  limitations  prescribed,  all  the  shares 
of  its  capital  stock  without  rc^rd  to  their 
ownership.  The  proper  inference  is  that  the 
law  permits,  in  the  particular  instance,  the  tax- 
ation of  the  national  banks  owning  shares  of 
the  capital  stock  of  another  national  bank  by 
reasop  of  that  ownership,  on  the  same  footing 
with  all  other  shares. 

Other  questions  have  been  raised  by  counsel 
for  the  defense.  The  right  of  the  plaintiff  to 
sue  is  denied,  on  the  ground  that  the  right  of 
action  belongs  to  the  owners  of  the  shares  taxed ; 
the  right  of  recovery  is  denied,  on  the  ground 
that  the  payment  by  the  plaintiff  was  volun- 
tary, and  the  right  of  action,  if  it  exists,  it  is 
alleged  is  against  the  coUecting  officer,  and  not 
the  City  of  Boston.  These  questions  we  have 
not  considered  it  necessary  to  examine  or  de- 
•cide,  preferring  to  rest  our  Judgment  upon  the 
validity  of  the  tax. 

Th6  judgmeni  of  the  Oircuit  Court  U  aeeord- 
4ngly  affirmed, 

Mr.  Justice  Bradley,  Mr,  Juitiee  Gru,yf 
•and  Mr.  Justice  Blatchford  did  not  sit  in 
this  case  or  take  any  part  in  the  dedsion. 


RUSSELL  SAGE,  Appt., 

MEMPfflS   AND   LITTLE  ROCK  RAIL- 
ROAD COMPANY  (as  Reorganized). 

MEMPHIS   AND   LITTLE  ROCK  RAIL- 
ROAD COMPANY  (as  Reorganized),  Appt., 

RUSSELL  SAGE. 
(See  8.  0.  Beporter^s  ed.  881-88L) 

494 


Beceiver,  when  appointed   order  {fappoinimeiU 
— execution — mortgagor  qfraU/foaa,  when  enti- 
tled to  eaminge—eaminge  %i>hen  not  aj 
to  discharge  mortgage,  but  to  a  Judgment 

h  Whether  a  receiver  sliaU  be  appointed  to  always 
a  matter  of  dtooretlOD,  to  be  exercised  with  oaatioo 
in  the  case  of  quasi  puUio  oorporatl<mB  openttnff 
a  public  highway,  and  always  with  ref erenoe  to  the 
special  circumstances  of  each  case. 

2.  Where,  under  the  circumstances  of  a  case,  ths 
appointment  of  the  receiver  to  within  the  power  of 
toe  court,  the  order  appointing  him  to  not  a  noHtty. 

8.  Where  the  railroad  company  made  no  otaiee- 
tion«  at  the  time  the  receiver  was  appointed,  uiat 
an  execution  was  not  sued  outand  retamed  '^  miOa 
bona*^  before  the  suit  was  oommeooed,  tnat  point 
may  be  afterwards  disregarded. 

4.  The  mortgagor  of  a  railroad,  even  thcmgh  the 
mortgage  covers  income,  cannot  be  requtredT  to  ae- 
count  to  the  mortgagee  for  earnings,  while  the 
property  remains  in  tiia  possession,  until  a  demand 
has  oeen  made  therefor  or  for  a  surrender  of  the 
poasceoion  under  the  provisions  of  the  mortgage. 

6.  Trustees  in  a  railroad  mortgage,  who  have  not 
asked  posseasion,  nor  intervened  in  the  suit,  are  not 
entitled  to  have  the  net  earnings  of  the  property, 
while  It  was  in  the  hands  of  a  receiver  (appointed 
in  a  suit  instituted  by  a  Judgment  creditor  for  the 
protection  of  hto  owq  interests,  and  not  of  the  in- 
terests of  the  trustees  or  of  the  bondholders  or  of 
ot^er  creditors),  applied  in  discharge  of  the  bonds 
secured  by  the  mortgrage. 

[Noe.  128. 127.1 
Argued  Jan,  6, 9, 1888.  Decided  Mar^  19, 1888. 

APPEALS  from  adecreeof  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Arkansas,  directing  the  distribution  of 
a  fund  in  the  registry  of  that  court,  arising 
from  the  operation  by  its  Receiver  of  the  Mem- 
phis and  lattle  Rock  Railroad  Companj.  at  t5> 
organized.  Becersed. 
Opinion  below,  18  Fed.  Rep.  57L 

Statement  by  Mr.  Justice  Harlan: 

The  decree  from  which  these  appeals  an 
taken  relates  to  the  distribution  of  a  fund  in  the 
registry  of  the  circuit  court  arising  from  the 
operation,  by  its  receiver,  of  the  Memphis  and 
Little  Rock  Railroad  Company  (as  reorganized). 
The  decree  directed  it  to  be  paid  to  the  aarriT- 
ing  trustees  in  a  certain  mortgage  executed  by 
that  Company,  for  distribution  among  the  ben-     [\ 
eficiaries  under  said  mortgage.    Sage  and  the 
Railroad  Company  each  complain  of  that  de- 
cree; the  former  insisting  that  tne  money  ahonld 
have  been  appUed  in  satisfaction  of  a  Jodmient 
obtained  by  him  against  the  Company,  wmle  the 
latter  insisted  that  it  was  entitled  to  receive  it 

The  histoiT  of  the  claims  of  the  reapectiye 
parties  is  as  follows: 

On  the  24th  day  of  June,  1882,  the  Memphis 
and  Uttle  Rock  Railroad  Company  (as  reor- 
ganized) in  an  action  brought  by  Ruas^  ^V^t 
on  that  day,  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  IHstrict  of  Arkansas, 
confessed  judgment  in  his  favor  for  the  aom  of 
$125,921.18.  that  sum  being  the  a^er^ate 
amount,  principal  and  interest,  of  a^kanand 
note  for  $116,479.08  executed  by  that  Com- 
pany, June  20, 1882,  to  the  President  ci  the 
Missouri  Pacific  Railway  Company,  and  in- 
dorsed by  him  to  Si^,  and  of  another  note  of 
|10,000  held  by  the  latter  against  the  same  de> 
fendant 

On  the  same  day  on  which  this  Jadgiment  wat 
entered.  Sage  commenced  in  the  Chancery 
Court  of  Pmaski  County,  Arkaosaa,  a  suit  in 
equity  against  the  Memphis  and  Little  Rock 
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Railroad  Company  (as  reorganized).  The  bill, 
after  setting  out  the  Judgment,  alleged  that  the 
entire  tangle  property  of  the  Company  con- 
sisted of  its  railroad— extending  from  its  Junc- 
tion with  the  8t  Lonis,  Iron  Mountain  and 
Southern  Railroad,  through  the  Counties  of 
Pulaski,  Lonoke,  Prairie,  Monroe.  8t  Francis 
and  Crittenden  to  the  Mississippi  Rirer— an  in- 
clhicd  track  used  to  transfer  its  roUing  stock 
across  that  river  to  Memphis,  a  steamboat,  cer- 
tain lands  and  depot  in  that  city,  locomotives, 
cars,  and  other  property,  such  as  are  usually 
employed  in  the  management  of  a  railroad;  that 
the  ddrendant  by  deed  of  May  1, 1877,  duly  re- 
corded, mortgaged  its  prepay  to  trustees  to 
secure  the  payment  of  bonds,  amounting  to 
$260,000,  and  maturing  in  installments  of 
$50,000  each,  on  the  first  day  of  May  in  the 
years  1879  to  1888,  inclusive,  of  which  install- 
ments four  were  then  due  and  unpaid;  that  by 
deed  of  May  2,  1877,  duly  recorded,  defendant 
mortgaged  its  property,  rights,  and  franchises 
X364]  of  every  description  to  secure  the  payment  of 
other  bonds  with  coupons  attached,  amounting 
to  ^,600,000,  payable  J;dv  1, 1907,  and  bearing 
interest,  after  July  1, 1882,  at  the  rate  of  8  per 
cent  per  annum;  that  both  of  said  mortgages 
authorized  the  trustees  to  take  possession  of  and 
sell  the  mortgaged  property  upon  the  nonpay- 
ment of  any  of  the  bonds  or  interest  at  ma- 
turity; that  the  aggregate  amount  of  the  mort- 
gages exceeded  the  salable  value  of  the  property 
and  franchises  of  every  description  owned  bv 
the  Company,  or,  at  least,  the  sum  for  which 
they  would  sell  under  execution;  that  by  reason 
of  the  existence  of  the  mortgages  no  bidders 
could  be  found  at  more  than  nominal  amounts 
for  the  property;  that  a  large  part  of  the  bonds 
secured  by  the  mortga^  oeing  due  and  un- 
paid, the  trustees  would  interfere  with  the  sale 
of  any  part  of  the  property  under  execution  if 
the  plamtiff  shoula  attempt,  in  that  mode,  to 
enforce  payment  of  this  juogment;  and  that  for 
these  reasons  the  suin^  out  of  execution  upon 
such  Judgment  woula  cause  useless  expense 
and  delay,  and  result  in  no  benefit  whatever  to 
plaintiff. 

The  plaintiff  also  alleged  that  if  the  Com- 
pany's property  was  held  together,  and  care- 
fully used  m  tne  transportation  of  passengers 
and  freight,  it  would  produce  a  large  income, 
sufficient  to  pay  all  operating  expenses  and 
necessary  repairs,  leavine  each  year  a  large 
surplus  to  pay  off  and  discharge  plaintiff's  debt; 
that  such  income  could  be  made  only  by 
working  the  property  as  a  unit,  for  purposes  of 
transportation;  consequently,  the  seizure  and 
sale  of  it,  or  of  any  material  part  thereof,  would 
destroy  its  capacity  to  produce  such  hicome, 
without  benefit  to  the  plaintiff,  and  at  the  same 
time  incommode  the  public  by  destroying  the 
use  of  the  road  in  the  manner  contemplated  by 
the  State. 

The  bin  further  alle^  that  the  Company 
had  hitherto  failed  and  refused  to  apply  its 
•  surplus  income  to  the  payment  of  its  deots,  and 
unless  prevented  would  continue  in  that  course, 
and  apply  its  surplus  to  other  uses  to  his  great 
injury  and  loss. 

The  relief  asked  was  that  the  court  take  pos- 

f  365]     session  of  and  operate  the  road,  by  a  receiver, 

and,  in  that  manner,  seize  upon  the  only  means 

in  reach  of  the  law  for  s^Hsfyinc:  the  plaintiff's 
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demands;  such  relief  to  be  fubject  to  all  the 
rights  and  equities  of  the  holders  of  bonds  or  of 
said  trustees. 

The  Railroad  Company  appeared  and  waived 
notice,  and  the  court  being  of  opinion  that  the 
relief  asked  was  necessary  for  the  protection  of 
the  plaintiiTs  interests  and  rights,  JB.  E.  Sibley 
was  appointed  receiver.  He  was  directed  to 
take  possession  of  the  entire  railroad,  with  the 
inclines,  connections,  tracks,  depots,  rollini^ 
stock,  books,  papers,  and  all  other  property  of 
the  Company  of  every  kind.  The  Company 
was  ordered  to  surrender  possession  ana  the 
receiver  directed  to  operate  the  railroad,  in  the 
usual  manner,  in  the  carriage  of  passengers, 
freights  and  express  matter,  iceepinff  account 
of  all  receipts  and  expeuaes,  and  maldng  report 
of  all  his  acts  and  doings,  as  might  be  required. 
Such  surrender  was  omde,  andpossession  was 
taken  by  Uie  receiver. 

John  L.  FarweU  and  Robert  E.  Dow,  as 
stockholders  of  the  ComjMny,  respectively  in- 
tervened, October  14, 1882,  and  November  1, 
1882.  as  defendants,  and  assailed  the  proceed- 
ing in  which  the  receiver  was  appointed  as 
being  merely  a  financial  expedient,  by  which 
Sage  and  others  could  make  a  successful  spec- 
ulation in  the  stocks  and  securities  of  the  Com- 
pany. They  charged  that  the  Company  was 
not  really  indebtea  to  Sage  in  any  sum,  and, 
amons  other  thinp:s,  they  asked  tlmt  he  be  en* 
Joinea  from  prosecuting  his  Judjnnent,  and  that 
the  receiver  be  discharsed.  On  the  10th  of 
November,  1882,  they  filed  their  respective  pe- 
titions for  the  removal  of  the  cause  to  the  Cir- 
cuit Court  of  the  United  States,  and  it  was  so 
removed. 

On  the  1st  of  December,  1888,  Dow  and  many 
others,  holding  Judgments  rendered  by  default 
upon  preferred  mortga^  and  general  mortgage 
coupons,  filed  their  clauns.  These  judgments 
aggregated  nearly  $200,000.  Two  days  there- 
after. December  8, 1888,  an  order  was  entered 
requiring  the  receiver  at  once  to  surrender  to  the 
Railroaa  Company  all  the  property  of  whatever 
kind  in  his  custody  as  receiver;  to  pay  out  of  the 
money  in  his  hands  all  sums  and  dues  author- 
ized by  the  order  appointing  him;  to  retain  the 
balance  subject  to  the  order  of  the  court;  and 
to  make  full  report  of  his  acts,  showing  what 
moneys  he  had  received  and  for  what  purpose 
they  had  been  expended.  The  order  aeclared 
that  the  railroad  and  other  property  in  the 
bands  of  the  receiver  were  delivered  to  the  de- 
fendant only  upon  the  condition — to  which  it 
assented— that  it  assume  all  the  liabilities  of  the 
receiver  and  agree  to  pay  and  discharge,  out  of 
the  property  or  its  income,  all  demands  which 
mig^nt  be  legally  established  by  judgment 
against  the  receiver;  in  default  whereof  the 
court  might  retake  possession,  and,  by  proper 
order,  enforce  the  payment  of  such  j[uagment8. 

On  the  12th  day  of  February,  1884,  the  re- 
ceiver filed  a  report  of  his  administration  of  the 
property,  from  which  it  appeared  that  there 
were  a  few  unsettled  accounts  for  traffic  bal- 
ances due  to  and  from  him,  which  he  was  un- 
able to  adjust  The  Company  assuming  in 
open  court  to  pay  such  balances  as  were  due 
from  the  receiver,  it  was,  by  consent  of  the 
parties,  ordered  that  the  receiver  transfer  to  it 
all  balances  due  to  him,  and  tliat  it  receive  and 
retain  them  for  its  own  use.    Thereupon  the 
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oomplainant  tiled  a  petition  prayinfl:  that  the 
recenrer,  out  of  the  f  onds  in  oib  hands,  pav  his 
jnd^ent  in  Uie  biU  mentioned.  The  aefend- 
ant  Died  a  motion  to  strike  from  the  files  sundry 
claims  of  H.  BaDford  and  other  creditors  of  th*e 
defendant,  and  that  the  money  in  the  hands  of 
the  receiver,  after  paying  the  amount  due  the 
complaioant,  be  piud  to  the  defendant  and  to 
certain  named  creditors. 

Upon  the  hearing,  February  14,  1884,  of  the 
motion  to  strike  out  the  claims  of  H.  Sanford 
and  others,  said  creditors  respectively  amended 
their  claims  by  adding  the  following:  ' '  Claim- 
ant says  that  the  bifi  filed  in  this  suit,  and  all 
the  subsequent  proceedings  therein,  have  been 
simulated,  collusive,  and  fraudulent,  and  in- 
tended to  cheat,  hinder,  and  delav  this  claim- 
ant, and  otiiers  in  like  cases,  in  the  collection 
of  their  just  debts,  one  of  which  is  evidenced 
by  said  judgment  in  favor  of  claimant;  where- 
fore he  pravs  that  his  said  claim  be  paid  out  of 
said  fund  in  preference  to  all  unsecured  debts 
against  said  defendant. "  The  court,  thereupon, 
overruled  the  motion  to  strike  out  the  claims  of 
Sanford  and  others. 

The  cause  was  then  referred  to  the  master  to 
[367]  report  upon  the  charges  of  fraud  and  collusion 
made  in  the  amended  claims.  By  subsequent 
order,  the  master  was  directed  to  show  by  his 
report  the  total  amount  of  money  which  came 
to  Uie  hands  of  the  receiver;  the  amount  ex- 
pended by  him  in  new  construction  and  im- 
provement of  the  road;  the  operating  expenses 
of  the  road  while  in  his  hands;  the  amount 
paid  out  by  him  in  costs  and  attorneys'  fees  in 
this  suit,  to  whom  paid,  and  for  what  services; 
and  the  total  amount  of  money  with  which  the 
receiver  sliould  be  charged  in  a  final  settlement 
of  his  accounts. 

On  the  28d  of  February,  1884,  Dow  and 
Matthews,  trustees  in  the  mortage  of  May  1, 
1877,  filed  their  claim  and  petition  cf  interven- 
tion, they  having  previously  brought  suit  to 
foreclose.  In  that  petition  they  prayed  that 
the  moneys  in  the  hands  of  the  receiver  be  ap- 
plied in  discharge  of  the  bonds  secured  by  sudi 
mortgage.  April  15,  1884,  Dow,  Matthews, 
and  Moran,  trustees  in  the  mortgage  of  May  2, 
1877  (the  latter  being  successor  of  Pierson), 
filed  their  claim  of  intervention  praying  that  if 
the  fund  in  court  was  not  paid  out  on  the 
claim  and  intervention  theretofore  filed  by 
Dow  and  Matthews,  it  be  paid  in  discharge  of 
overdue  interest  on  the  bonds  secured  by  the 
latter  mortgage. 

On  the  2^  of  May,  1884,  the  master  made  a 
report,  embodying  among  others  the  following 
findings:  1.  That  the  total  amount  which 
came  to  the  hands  of  the  receiver  during  his 
term  of  office,  was  $1,675,919.78.  2.  That  the 
amount  expended,  during  his  administmtion, 
for  new  construction,  was  $810,992.92,  not  in- 
cluding certain  sums  expended  for  bridge  re- 
pairs, cross  ties,  repairs  to  locomotives,  and 
maintenance  of  cars.  8.  That  the  amount 
char^able  to  the  receiver  on  final  settlement 
of  his  accounts  was  $218,998.98,  which  he  had 
deposited  as  required  by  the  court,  and  that  he 
was  thereby  fully  acquitted.  4.  That  the  suit 
instituted  by  Sage  was  collusive  in  that  it  was 
brought  witn  the  connivance  of  the  Railroad 
Company,  for  the  purpose  of  shielding  it,  by 
means  of  a  receivership,  against  suits  by  tlie 
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Company's  creditors.  5.  That  during  the  ^^ 
ceivership,  the  railroad  was  largely  improv^ 
by  the  receiver  out  of  the  income  of  the  prop- 
erty, and  that  the  receiver  was  honest,  compe- 
tent, and  faithful.  6.  That  Dow,  one  of  ibe  [^ 
trustees  in  both  the  preference  and  general  mon- 
gages  of  the  Company,  was  the  managing  trus- 
tee, having  or  seeming  to  have  the  chief  direc- 
tion of  all  litigation  involving  either  the  trus- 
tees or  the  holders  of  bonds  secured  by  the  gen- 
eral mortgage.  7.  That  the  inter venora  weie 
holders  oi  bonds  secured  by  the  general  mort- 
gage, and  that  at  no  time  during  the  continuance 
of  the  receivership  did  the  trustees,  as  truslccs 
of  either  mortgage,  seek  to  intervene  in  the 
cause,  or  to  ta^e  any  action  in  regard  to  the 
property,  or  to  cause  its  restoration  to  the  dc- 
fenaant  Company,  or  to  take  any  steps  to  put 
an  end  to  the  receivership.  8.  That  before  the 
failure  of  the  Company  to  pay  any  installment 
of  interest,  Dow  stated  and  threatened  that  io 
case  any  default  in  the  payment  of  such  interest 
occurred,  the  bondholders  would  not  take  any 
steps  to  foreclose  the  mortgage,  but  wouli) 
bring  as  many  separate  suits  at  law  in  tbe 
United  States  Circuit  Court  as  could  be  sepu- 
rarately  brought  upon  coupons  taken  from  the 
bonds  *  secured  by  the  mortgages  every  six 
months. 

Exceptions  by  Sage  and  the  Company  to  the 
master's  report  having  been  overruled,  it  was 
adjudged  that  the  money  in  the  registryof  tbe 
court  oe  paid  to  Robert  K.  Dow*  and  Watson 
Matthews,  surviving  trustees  in  what  is  called 
the  preference  mortgage  of  May  1,  1877,  for 
distribution  by  them  among  the  beneficiaries 
under  that  mortgage,  and  tSaX  plaintiff  pay  all 
the  costs  of  this  suit.  From  that  decree  baj^ 
and  the  Railroad  Company  have  separately  ap- 
pealed. Ko  appeal  was  prosecuteid  by  bond- 
holders having  judgments  at  law,  and  who,  by 
the  decree,  were  placed  upon  an  equality  with 
other  bondholders  secur^  by  the  same  moit- 
gage,  who  had  not  obtained  judgments  for  the 
amount  of  their  unpaid  coupons. 

Mr.  Waicer  Swa^e.  for  appellant  Sage, 
and  for  R  K.  Co.  against  Intervening  Trustees 
and  Judgment  Creditors. 

To  procure  a  receiver  is  not  hindering  and 
delaying  creditors. 

Bra»sey  v.  New  Tork  A  K  E.  R.  Co,  19  Fed. 
Rep.  668:  Union  Trust  Go,  v.  lUinoU  JTufZanrf 
R,  Oo,  117 U.  8. 434(29:968);  WallaceY,  LoomU. 
97  U.  6.  i46  (24:895);  MUUnbcrger  v,  Logans 
port,  C,  dk  S,  W.  i2.  Co.  106  U.  S.  286  (27:117); 
Long  Dock  Go.  v.  MaUery,  13  N.  J.  Eq.  431. 

The  Sage  judgment  should  have  been  paid 
from  the  net  earnings  of  the  receivership.  Tbe 
course  to  be  pursued  with  that  fund  was  not 
discretionary  and  was  reviewable  upon  appeal. 

Forgay  v.  Conrad,  47  U.  S.  6  How.  201  (12: 
404);  Thompnon  v.  Dean,  74  U.  S.  7  Wall.  342 
(19:94);  StotaU  v.  Banks,  Tl  U.  S.  10  Wall  583 
(19:1080);  Whiting  v.  Bark  of  V.  8.  88  U.  S.  IJ 
Pet.  15  (10:87);  8th  Eq.  Rule,  U.  S.  Supreme  Cu 
(20:910). 

Sage  is  entitied  to  be  first  paid,  because  be 
who  first  files  his  bill  is  entitied  to  satisfaction. 

Beach,  Receivers.  §  628;  P\ark$  v.  ^fc^jrinJU*.  64 
N.  C.  637;  Coming  v.  White,  2  Paige,  567;  (7.  SL 
Bank  v.  Burke,  4  Blackf .  141 ;  Storm  v.  WaddeO^ 
2  Sandf.  Ch.  508;  Edgett  ▼.  Uaywood,  3  Atk.  852; 
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ImA  ▼.  Johnmm,  48  N.  T.  88;  mu$  t.  Sher- 
wood, 48  OlO.  898;  PuUit  t.  Robioon,  78  Mo.  201; 
Ikt9  T.  WaMwm,9XiU,B,  24  How.  355  (16:714); 
Walt.  Fimod.  Conv.  §  892;  2  Hoff.  Ch.  Pr.  114; 
B^rt  T.  Keweo,  1  Flipp.  72:  DougUuo  t.  Hutiton, 
%  Ohio.  156;  MUn  ▼.  ZanewOU  A  M.  Turnpi^ 
Co.  18  Ohio,  197. 

The  creditor  who  first  files  his  bill  obtains  a 
priority. 

Weed  T.  Pierce,  9  Ck)w.  722;  Beek  y.  Burdett, 
1  Psige,  805;  EdmeoUm  Y.Lyde,  Id.  687. 

The  fUing  of  the  creditors  bill  creates  eo  in- 
oianU  an  equitable  lien  upon  the  fund  sought 
to  be  reached. 

MtOer  T.  Sherrp,  69  U.  S.  2  WalL  249  (17:880); 
Ooorgo  t.  WilUamoon,  26  Mo.  190:  Brovm  t. 
NiekoU,  42  N.  T.  26;  Perego  v.  BoneoUd,  5  Biss. 
66;  Wait,  Fraud.  Conv.  §  68. 

That  Sage  did  not  issue  an  execution  before 
filioir  his  Wl  does  not  impair  his  rights. 

Wright  T.  Campbell,  27  Ark.  641;  Royer 
Wheel  Oo,  T.  Yielding,  81  Hun.  277;  Buswell  y. 
Xi'iidb,  8  Daly.  518. 

To  affirm  the  decree  of  the  court  below  Is  to 
Tiolate  an  established  and  necessarj  rule  of 
eqoitj  by  which  the  marshaling  of  liens  has 
ahrays  been  controlled. 

Lano^  y.  Duke  ofAthol,  8  Atk.  446;  Aldrieh 
y.  Cooper,  8  Yes.  Jr.  888:  /Sv  parte  KendaU,  17 
Tea.  Jr.  S20;  Trimmer  y.  Bavne,  9  Yes.  Jr.  209; 
CheeoArou^  y.  Millard.  1  Johns.  Ch.  418; 
AMtrall  w.Wiade,  Lloyd  &  G.  252;  Owvnne  y. 
JUmardo,  8  Ross.  289,  note;  Cradoek  y.  Piper,  15 
8hn.  801;  AUwOen.  y.  TyndaU,  Amb.  614;  Sel- 
hm  y.  £^,  4  Ross.  886;  Greenitood  y.  ra]t(/<^,  1 
RoJB.  A  if.  185:  Wt^'n  y.  Jknr,  8  Sumn.  410, 414 

Mr,  U.  M*  Aosa*  for  Dow  et  al,,  trustees: 

Paftles  dealing  with  corporations  baye  the 
ricbt  Dol  only  to  sue,  but  also  to  secure  them- 
•eirct  by  means  of  the  remedies  provided  for 
in  Kke  eaaes  between  natural  persons. 

Smith  y.  Baetem  R  B,  Co.lU  Mass.  157. 

Between  the  mortgagor  and  the  mortgagee, 
eke  surplus  must  be  awarded  to  the  latter. 

/VOm  y.  Cincinnati  A  C.  A.  L.  R.  B.Co.6 
KmlS47. 

The  fond  should  go  to  the  Insolvent  company. 

Dom  y.  Mmphio  SL,  B.R,Co,20  Fed.  Rep.7flHB. 

A  eoortof  diancery  had  Jurisdiction  to  apply 
the  fund  to  the  payment  of  the  bonds  whose 
holders  were  represented  by  the  trustees,  though 
0'>  lodgments  at  law  bad  been  recovered  on  them. 

Gue  y.  Beauregard,  101  U.  8.  688  (25:1004); 
Mtikg  y.  Ptyan,  18  Ark.  588. 

Every  attempt  by  a  debtor  to  yiolate  or  evade 
the  law  tt  fraudulent  and  void  asagainstcreditors. 

Kimhall  v.  Thompoan,  4  Cush.  447;  Robinoon 
▼.  KOiait.  89  U.  8. 1&  WalL  528  (22:762). 

A  deed  fraudulent  in  fact  is  absolutely  void. 

B^m  y.  Smith,  2  Mason,  252. 

Aaotber  creditor  who  has  participated  in  the 
fnid  will  not  be  allowed  to  share  with  the 
phmiatia  is  the  proceeds  of  the  litigation. 
/imoitA  y.  Cntft,  11  Biss.  851. 
Fmod  may  always  be  prov^  by  parol 
Oia  y.  Shot,  12  Mass.  ftl;  Uarrte  v.  Sumner, 
187;  Murray  v.  Biggs,  15  Johns.  571. 
a  creditor  has  been  guilty  of  actual 
ke  cmnnot  participate  in  the  fund. 

r.SiU,41Ajk,9U;Milvaukeodt 
M.  B,  B:Co,y.  Soutter,  80  U.  8.  18  WalL  525 
<3&:349:  Boero  v.  Wabaeh,  St.  L,  itRRCo.M 
Jk  Eog,  R.  R  Cas.  458;  Blair  v.  St.  Louie, 
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KdtK.RCo.22  Fed. Rep.  87;  Buekman  v. 
Con^fver,  87  N.  J.  Eq.  588. 

The  bondholders  being  yery  numerous,  the 
trustees  properly  represented  tnem  in  the  court 
below. 

Kerrioon  v.  Stewart,  98  U.  8.  155  (28:848); 
Carey  v.  Brown,  92  U.  8. 172  (28:469);  Bond  y. 
Jonee,  44  Ark.  816;  Dickeneon  y.  Hamrie,  48  Ark. 
858;  Shaw  v.  LittU  Boek  dbFt.  S.  B.  Co.  100  U. 
8.  611  (25:758). 

8age  cannot  complain  of  a  decree  establish- 
ing the  superior  claim  of  the  trustees. 

Little  Boek  Water  Works  Co,  v.  Barrett,  1 08  U. 
8.  516  (26:528);  Paeiflc  R  R  Oo.  v,  Ketchum, 
101  U.  8. 289  (25:937);  U.  S.  y.  Babbitt,  104  U. 
8.  767  (26:921). 

The  right  of  the  trustees  to  intervene  was  clear. 

Day  V.  Was?iburn,  65  U.  8.  24  How.  852  (16: 
712);  Wiswall  v.  Sampson,  55  U.  8. 14  How.  66 
(14:828);  American  Bridge  Co.  v.  Heidelbaeh,  94 
U.  8.  798  (24:144);  WUliums  v.  Oibbs,  58  U.  8. 
17  How.  256  (15:141);  Ee  parte  Boyd,  105  U.  8. 
6 12  (26:1202);  Be  Howard,  76  U.  8.  9  Wall.  175 
(19:634);  Oalveston,  H.  dH.B.R  Oo.  v.  Cowdrey, 
78  U.  S.  11  WalL  478  (20:205). 

The  property  of  the  Railroad  Company  could 
not  be  sold  unaer  execution. 

Tice  v.  Annin,  2  Johns.  Ch.  180;  2  Jones, 
Mort.  g  1229;  Ouer.  Tide  Water  Canal  Co.  65  U. 
8. 24  How.  257  (16:  dSS);  Milwaukee  dt  M.  B.  R 
Oo.  V.  James,  78  U.  8.  6  Wall.  750  (18: 854):  Jack- 
son  v.  Ludeling,  88  U.  8. 21  Wall.  628  (22:495). 

Where  an  execution  can  accomplish  nothing, 
its  issue  is  not  a  prerequisite  to  the  filing  of  a 
creditor's  bilL 

Wright  y.  CampbeU,  27  Ark.  641;  Buesea  y. 
Clark,  11  U.  8. 7  Cronch,  89  (8:279). 

This  court  will  not  reverse  for  any  alleged 
error  not  indicated  in  the  exceptions  filed  to  the 
master's  report 

Terryv.  (kmmereialBank,92V.S.^ifi  (2^:921). 

When  a  railroad  company  or  other  corporation 
is  using  itseamingsand  will  not  pay  itsdebts  with 
them.a  court  of  chancery  will  appoint  a  reodver. 

Covington  Draw  Bridge  Co.  v.  Shepherd,  62 
U.  8.  21  How.  125  (16:41);  Lawrence  y.  Oreen- 
wieh  Fire  Ins,  Co.  1  Paige,  587;  Beach,  Receiy- 
crs,  §  252;  Weed  v.  Pierce,  9  Cow.  724. 

Equity  treats  a  mortgage  of  property  to  be 
afterwards  acquired  as  a  contract,  binding  in 
conscience,  to  execute  a  mortgage. 

Little  Bock  A  Ft.  S,  R  Oo,  v.  Page,  85  Ark. 
804;  S,  0. 7  Am.  &  £ng.  R.  R  Cas.  86;  Fosdick 
v.  SehaU,  99  U.  8.  255  (25:848);  Hale  v.  Frost, 
Id.  889  (25:419);  Oilman  v.  lUinois  db  M.  Td. 
Oo.  91  U.  8. 617  (23:410). 

Mr,  Juetiee  Harlan  delivered  the  opinion 
of  the  court: 

We  do  not  understand  upon  what  principle 
the  court  below  held  that  the  trustees  in  the 
mortgage  of  May  1,  1877,  were  entitled,  as 
against  both  the  mortgagor  Company  and  8age, 
to  claim  the  net  earn  logs  of  the  road  during 
the  receivership.  The  latter  was  a  judgment 
creditor  of  the  Company,  and  it  was  at  his  in- 
stance, in  a  suit  commenced  by  him,  that  its 
property  was  put  in  the  hands  of  a  receiver. 
This  was  done  because  in  the  opinion  of  the 
court  the  appointment  of  a  receivfr  was  neces- 
sary "  to  protect  plaintiffs  interests  and  rights.  ** 
If  the  grounds  set  forth  in  the  biU  were  not 
sufficient  to  justify  the  appointment  of  a  re- 
ed? 
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claimed  upon  the  sale  of  certain  rope  reels  in- 
vented by  the  plaintiff  and  sold  by  defendant 
or  his  firm,  under  this  contract,  as  alleged  in 
the  declaration,  the  defendant  is  liable  only  for 
royalty  unpaid,  if  any,  on  such  reels  sold  by 
him  or  his  said  firm  as  are  contemplated  or 
covered  by  the  terms  of  the  contract.  He  is 
not  liable  m  this  suit  for  royalty  on  any  other 
[and]  different  reels,  whether  invented  by  him, 
by  the  plaintiff,  or  anyone  else." 

The  court  at  first  refused  to  give  this  instruc- 
tion; and  the  defendant  excepted  to  the  refusal. 
The  court  then  modified  the  instruction  re- 
quested, by  inserting  the  word  "and,"  as  above 
printed  in  brackets,  and  gave  the  instruction  so 
modified.  The  bill  of  exceptions  contained 
these  fuither  statements: 

"To  which  action  of  the  court  in  modifyiuj^ 
said  instruction  the  defendant  duly  excepted. 

''Thereupon  the  court  further  charged  the 
jury  for  the  defendant  as  follows:  Therefore, 
unless  you  find  from  the  evidence  that  the  de- 
fendant owes  to  the  plaintiff  royalty  upon  a 
sale  of  the  original  Schamweber  reels  made 
substantially  as  these  reels  were  made  at  the 
date  of  the  contract  between  the  parties,  then 
your  verdict  should  be  for  the  defendant 

"No  other  instructions  were  given  to  the 
r  by  the  court." 

he  jury  returned  a  verdict  for  the  plaintiff 
in  the  sum  of  $2,256.  The  defendant  moved 
for  a  new  trial;  but,  upon  the  plaintiff's  remit- 
ting the  sum  of  $91  from  the  verdict,the  court 
overruled  the  motion.  The  defendant  excepted 
to  this  ruling,  and  Judgment  was  rendered  up- 
on the  verdict 

The  defendant  appealed  to  the  Appellate 
Court  for  the  First  instrict  of  Illinois,  argu- 
ing for  error  the  admission  of  incompetent 
evidence  for  the  plaintiff,  and  the  charse  to 
the  juiy.  The  appellate  court  aflirmea  the 
judgment 

The  defendant  then  appealed  to  the  Supreme 
Court  of  Dlinois,  which  afllrmed  the  judg- 
ment of  the  appellate  court,  and  in  the  opinion 
filed  with  its  clerk  held  that  the  charge  of  the 
court'to  the  jury  was  as  full  and  favorable  to 
the  defendant  as  the  law  would  warrant,  inas- 
mudi  as  it  confined  the  issue  to  the  number  of 
reels  sold  under  the  contract;  and  the  question 
of  fact  how  many  machines  were  sold  by  the 
defendant  under  the  contract  was  conclusively 
settled  by  the  findings  of  the  lower  courts;  and 
that  in  the  admission  of  the  testimony  objected 
to  by  the  defendant  there  was  no  error,  cer- 
tainly none  that  could  affect  the  merits  of  the 
case  under  the  instructions  given  to  the  jury. 
119  ni.  445. 

A  writ  of  error  was  allowed  by  the  acting 
Chief  Justice  of  the  Supreme  Court  of  Illinois, 
upon  the  petition  of  the  defendant,  represent 
ing  that  in  said  case  in  that  court  the  defendant 
set  up  and  relied  on  the  patent  granted  by  the 
United  States  to  Mason  on  June  10, 1879,  the 
validity  of  that  patent  was  assailed,  and  the 
decision  was  against  the  rights  and  privileges 
set  up  by  the  defendant  under  it;  and  also  that 
in  said  proceedings  he  alleged  that  the  jurisdic- 
tion tc  try  the  questions  so  involved  was  ex- 
clusively in  the  courts  of  the  United  States, 
and  the  decision  of  the  court  was  against  him. 
The  plaintiff  moved  to  dismiss  the  writ  of 
error  for  want  of  jurisdiction. 
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Mr,  Henry  Deeker»  for  defendant  in  er- 
ror in  support  of  motion: 

The  following  cases  refer  to  contracts  relating 
to  patents  and  hold  that  where  the  suit  is  brought 
on  such  a  contract  no  question  arises  under  the 
Constitution  and  Laws  of  the  United  States 
which  gives  the  federal  court  jurisdiction. 

WiUon  V.  8an€(fin*d,  51  U.  S.  10  How.  99 
(18:844);  EarteU  v.  Titghman,  99  U.  8.  547 
(25:857);  MeneroU  v.  Union  Paper  OoOar  Co, 
6  Blatcbf.  856;  Goodyear  v.  Day,  1  Blatchf.  565; 
Ooodye(MrY,  Union  India  Rubber  Co,  4  Blatchf. 
68;  Ulanehard  v.  Sprague,  1  Cliff.  298;  IngaUi 
V.  Tice,  14  Fed.  Rep.  852;  KeUj/  v.  Porter,  17 
Fed.  Rep.  519;  Teas  v.  AlbHght,  13  Fed.  Rep. 
406;  Rie/t  v.  Attcater,  16  Conn.  409;  Middle- 
brook  V.  Broadbent,  47  N.  Y.  448;  Brooke  v. 
SloUey,  8  McLean,  525. 

Motions  similar  to  this  were  entertained  by 
this  court  in  the  cases  of  Ecane  v.  Brovm,  109 
U.  8. 180  (27:898);  Foster  v.  Kaneoi,  112  U.  8. 
206(28:697). 

Messrs,  Burton  C«  Cook  and  John  A* 
Jameson,  for  plaintiff  in  error  in  opposition: 

To  give  a  construction  to  a  patent  means  to 
determine  its  principle  and  its  scope. 

Wilson  V.  Sanctford,  51  U.  8.  10  How.  99 
(18:844). 

It  is  sufficient  to  confer  jurisdiction  that  the 
question  was  decided  adversely  to  the  plaintiff 
in  error  and  that  the  court  was  induced  by  it 
to  make  the  judgment  which  it  did. 

Furman  v.  SrieM,  75  U.  8.  8  WaU.  56 
(19:875). 

Mr,  Juitiee  Ch^ny  delivered  tlie  opinion  of 
the  court: 

This  record  does  not  present  any  federal 
question.  No  such  question  is  stated  in  the 
pleadings,  involved  in  the  rulings  at  the  trial 
or  in  the  final  judgment,  or  mentioned  in  the 
opinion  of  the  Supreme  Court  of  Illinois. 

The  action  was  brought  upon  a  contract  in 
writing  between  the  parties,  beine  the  joint 
owners  of  a  patent  for  an  improved  rope  reel, 
by  which  it  was  agreed  that  the  defendant 
should  have  the  exclusive  control  of  the  manu- 
facture and  sale  of  the  reel,  paying  to  the  plaint- 
iff a  certain  royalty  on  each  reel  sold.  This 
was  not  a  case  arising  under  the  Patent  Lnws 
of  the  United  States, within  the  exclusive  juris- 
diction of  the  federal  courts;  Dale  TileHfg.  Os. 
V.  ByatX,  125  U.  S.  46  \anU,  688];  and  no  sog- 
gestion  that  it  was  appears  by  the  record  to 
have  been  made  in  either  of  the  courts  of  the 
State. 

The  only  exceptions  taken  by  the  defendant 
at  the  trial  were  to  the  admission  of  evidence 
offered  by  the  plaintiff,  and  to  the  instructions 
given  by  the  court  to  the  jury. 

But  that  evidence  does  not  appear  to  bave 
been  admitted  for  any  other  purpose  than  to 
show  that  the  reels  made  and  sold  by  tbe  ^ 
fendant  were  substantially  like  those  men- 
tioned in  the  agreement  sued  on.  At  Uie  time 
of  its  admission,  no  letters  patent  were  in  the 
case.  The  question  at  issue  was  not  of  [mority 
of  invention,  or  of  the  validity  or  oonstnictioo 
of  any  patent,  but  simply  whether  the  reda 
made  and  sold  by  the  defendant  were  mu^  as, 
or  substantially  like,  those  mentioned  in  hit 
contract  with  the  plaintiff;  and  in  tbe  instruc- 
tions to  the  jury  the  plaintiff's  right  of  recovery 

125  C.  S, 
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rO  tbcmne  to  the  highest  bidder  for  cash  in 
biod,"  etc  There  was  no  moment  pending 
ibe  leceiTerBhip  when  these  trustees,  upon  the 
requeH  of  the  holders  of  a  maloritY  of  the 
boods,  might  not  iiave  appeared  m  this  suit,  or 
in  a  lepanUc  suit  in  the  same  court,  and  asked 
that  \ht  receiver  hold  for  them  as  well  as  Sage, 
or  tbtt  he  be  discharged  and  they  put  in  pos- 
temm  of  the  nK)rtgaged  property,  for  the  dut- 
pom  of  sale,  pursuant  to  the  mortgage.  Kei- 
tber  tbey  nor  the  bondholders  elected  to  pursue 
that  coarse.  It  may  be  that  their  action  was 
dktalad  in  part  by  the  fact,  found  by  the  mas- 
ter, that  the  railroad,  the  principal  security  for 
tbdr  debts,  was  being  Uirgely  improved  during 
tbe  receivership  out  of  the  income  of  the  prop- 
erty, sod  that  Bopart  of  that  income  was  beiug 
diferted  to  pay  Sage's  Judgment  or  the  debts  of 
the  Company.  U  the  trustees,  pending  the 
Roei?erBbip,  had  intervened  and  asked  posses- 
don  of  tbe  property,  they  might  perhaps  have 
been  entitled,  as  agidnst  general  creditors,  to 
the  income  oi  the  property  thereafter  accrumg, 

rthe  prindpka  announced  by  this  court  In 
V.  Mtrnphu  dtL,R  RRCo.  (m  reorgan- 
iKd).  U4  U.  S.  653  [ante.  565].    But  we  do 
sot  perceive  any  legal  ground  upon  which  they 
lie  entitled  to  the  net  earnings  of  the  property, 
while  it  was  In  the  hands  of  the  receiver,  hi  a 
nh  ittstitated  by  a  Judgment  creditor  for  the 
protection  of  hu  own  interests,  and  not  of  the 
iateneatB  of  tbe  trustees,  or  of  the  bondholders, 
or  of  other  creditors.     His  suit  was,  in  effect, 
■  equitable  levy  for  his  benefit,  upon  the  net 
incooie  of  the  propoty.    Other  creators,  who 
fled  their  claims,  based  upon  Judgments,  gain 
•ocUng,  m  between  themselves  and  Sage,  by 
the  USt  that  their  Judgments  were  rendered 
apon  ooopona  which  were  secured  by  lien  upon 
the  mortgaged  property.     Neither  they  nor 
their  tmatocs,  prfor  to  toe  termination  of  there- 
ccifenhip,  ciaose  to  assert  this  lien.    Nor  did 
they,  pendinf  the  receivership,  a^  that  the 
iKdvershoaJd,from  and  aftertheir  appearance, 
kold  for  them  as  well  as  for  Sage.    They  took 
9t$km  m  simple  contract  creditors,  whose  claims 
veferedoced  to  Judgment  If  the  bondholders, 
vhcB  faitervening  simply  as  Judgment  creditors, 
■cqnired  an  interest  in  the  fund,  they  could 
y*.npoo  no  J  recognized  principles  of  equity, 
deprivB  tbe  mditor,  at  whose  instance  and  for 
vhoae  bcoefli  Che  receiver  was  appointed,  of  his 
priority  of  right,  arising  from  the  institution  of 
nH  for  tbe  porposeofreachingthe  income  of  the 
Maor's  ptoperty.    The  Judgments  at  law  ob- 
triaed  by  bond  holders  upon  tneir  coupons  were 
•I  KDdaed  after  the  receiver  took  poMcssion  of 
A* property ;  some  in  the  springof  1B88,  the  larg- 
er pvt  of  them  io  October  and  November  of  that 
year  jast  before  tbe  receiver  was  discharged. 

Thoe  ooDcI  onions  are  not  affected  ^  the 
f^lhot  Sage,  in  his  bill,  alleges  that  he  seeks 
rW,  nhject  to  nil  the  rigbu  and  equities  of 
the  holders  of  boods  and  of  their  trustees.  It 
vai  ooly  taemni  bj  this  to  give  assurance  that 
ks  had  so  pujpoee,  in  asking  the  relief  he  did, 
to  aflbct  injariounly  their  security,  or  the  liens 
om$ed  In  tbeir  behalf  by  the  mortgages  r^ 
fcncd  la  TaJdng  the  allegations  of  his  bOl  to 
W  trae,  he  nongbt  only,  by  means  of  a  recdv- 
nMp,  10  reach  tbe  net  income  of  the  Railroad 
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ment  which  Sage  obtained  against  the  Railroad 
Company  was  naudulent,  in  that  the  debt  for 
whicn  it  was  rendered  was  fictitious;  that  he 
never  in  fact  owned  a  real  note  executed  by 
that  Company,  based  upon  any  valuable  con- 
sideration whatever.  The  record  not  contain- 
ing the  note  or  a  copy  of  it,  some  question  was 
alsK>  made,  in  armimcnt,  if  we  did  not  qiisun- 
derstand  counsel,  whether  any  such  note  wan 
ever  in  existence.  We  could  not  sustain  these 
propositions  without  reaching  tbe  conclusion 
ihat  there  had  been  the  most  shocking  perjury 
upon  tbe  part  of  witnesses  in  this  cause;  aeon* 
elusion  which  the  evidence  does  not  warrant. 
Tbe  Judgment  which  Sage  obtained  by  confes- 
sion of  the  defendant  Company,  in  the  Circuit 
Court  of  the  United  States,  recites  that  it  ap- 
peared to  the  court,  "as  well  from  the  promfs* 
sory  notes  with  the  complaint  filed  as  from  the 
saia  confession  and  consent,  that  the  defendant 
is  indebted  to  tbe  plaintiff  in  tbe  sum  afore- 
said," etc.  The  record  shows  that  Sage,  under 
date  of  June  20, 18^,  addressed  to  the  president 
of  the  Missouri  Pacific  Railway  Company  a 
crmmunication,  offering  to  give  fifty  cents  on 
the  dollar,  payable  in  nmetv  days,  for  its  debt 
ana  unte  "against  the  Memphis  and  Little 
Rock  RailroM  Company  (as  reorganized), 
amounting,  as  I  am  informed,  to  the  sum  of 
$115,479.08,  your  company  guaranteeing  that 
the  said  amount  is  Justly  due  to  it  from  the 
Memphis  and  Little  Rock  R.  R  Co."  The 
records  of  the  former  company  recite  that  on 
motion  of  Mr.  Dillon,  seconded  by  Mr.  Eckert. 
that  offer  was  accepted,  and  that  said  debt  and 
note  "are  hereby  transferred  and  assigned  to 
said  Sage,  and  that  the  president  be  and  he  io 
hereby  authorized  to  execute  any  further  as- 
signment of  said  debt  that  counsel  may  advise^ 
a^  also  to  indorse  and  deliver  said  note  to  the 
said  Saire."  Sage  swears  in  his  deposition  that 
he  purchased,  held,  and  brought  suit  upon  said 
note.  The  treasurer  of  the  Missouri  Pacific 
Railway  Company  testifies  that  his  company 
did.  in  June  1S82,  hold  the  note  of  the  Memphit 
and  Little  Rock  Company  (as  reorganized)  for 
$116,470.08,  ffiven  by  the  latter  Company  for 
advances  maae  bv  the  Missouri  Pacific  RaUway 
Company  to  meet  coupons  of  the  former  com- 
pany. It  Is  true  that,  independently  of  the 
evioence  furnished  by  the  note,  it  does  not 
clearly  appear  that  the  advances  made  by  the 
Missouri  Pacific  Railway  Company  to  the  other 
Company  aggregated  the  full  amount  of  the 
note.  But  this  deficiency  in  the  proof  Is  more 
than  made  good  by  the  uict  that  the  note  was 
given  and  that  the  Memphis  and  Little  Rock 
Railroad  Company  (as  reorganized)  confessed 
Judgment  for  its  amount,  and  does  not  now 
oispute  the  debt;  althougb;  by  its  appeal,  it 
claims  that  the  fund  in  court  should  be  paid  to 
it  rather  than  applied  to  Sa^'s  Judgment. 

It  Is  contend^  that  Sace  does  not  show  that 
he  has  ever  paid  to  the  Missouri  Pacific  Rail- 
way Company  the  amount  be  agreed  to  give 
for  the  note  of  the  Memphis  and  Little  Iu)ck 
Railroad  Company  (as  reoiganized).  Proof  of 
that  fact  was  not  vital  in  the  case.  After  the 
acceptance  of  his  offer  to  purchase  the  note, 
and  after  It  had  been  trannerred  by  Indorse- 
ment to  him,  he  came  under  a  legal  obligation, 
which  he  recognizes,  to  pay  whiU  he  agreed  to 
pay.    He  cannot  escape  that  obligation. 
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For  the  reasoni  stated  we  an  of  opinion  that 
the  decree  below  was  erroneous  in  that  it  did 
not,  in  the  order  directing  the  distribution  of 
the  fund  remaining  in  court,  give  a  preference 
to  the  judgment  at  law  obtained  by  the  appel- 
lant Sage. 

The  decree  U  reversed  and  cause  remanded, 
ufith  directions  for furtJier  proceedings  coniietent 
uiUi  ihis  opinion. 


GEORGE  A.  BOWMAN  bt  al.,  Flffs,  in 

Err., 

t. 

CHICAGO    AND   NORTHWESTERN 

RAILWAY  COMPANY. 

(See  8.  a  Beporter*8  ed.  406-ISHJ 

Iowa  lato,  forbidding  bringing  in  intoodcaUng 
liquors,  unconstUtUional--dtfense  to  action. 

l*  Section  1568  of  the  Iowa  Code,  as  amended  by 
the  Act  of  April  ft,  1880,  forbidding  any  oonunon 
carrier  to  bring  within  that  State  any  Intoxloatinflr 
liquors,  from  any  other  State  or  Teiritory,  without 
first  haying  the  oertlflcate  therein  required.  Is  a 
regiilatlon  of  oonmieroe  among  the  States  and  Is 
ToTd,  as  repugnant  to  the  Constitution  of  the 
United  States. 

2.  Such  statute  Is  not  an  Inspection  law,  nor  a 
quarantine  or  sanitary  law,  and  is  not  a  legitimate 
exercise  of  police  power  by  the  State. 

8.  Such  statute  constitutes  no  defense  to  an  ac- 
tion brought  against  a  railroad  company  fbr  refus- 
ing to  carry  beer  into  the  State  of  Iowa  from  an- 
other State. 

[No.  798.] 
Submitted  Jan.  20,  .1887.    Decided  March  19, 

1888. 

F\  ERROR  to  the  CiicuitCourt  of  the  United 
States  for  the  Northeni  District  of  minds, 
to  review  a  judgment  against  the  plaiutifib,  In 
an  action  brought  for  a  refusal  to  receive  for 
transportation  at  Chicago  and  to  cany  obtain 
barrels  of  beer  into  the  State  of  Iowa,  Be- 
wsrsedm 

Statement  by  Mr.  Justice  Matthewg  t 

This  action  was  begun  in  the  Circuit  Court 
of  the  United  States  for  the  Northern  District 
of  Illinois,  June  15,  1SS6,  on  which  day  the 
plaintiffs  filed  their  declaration  as  follows: 

'*  George  A.  Bowman^  citizen  of  the  State 
of  Nebraska,  and  Fred.  W.  Bowman,  a  citizen 
of  the  State  of  Iowa,  copartners,  doing  busi- 
ness under  the  name,  firm  and  style  of  Bowman 
Bros.,  at  the  City  of  Marsballtown,  State  of 
Iowa,  plaintiffs  in  this  suit,  by  Blum  &  Blum, 
their  attorneys,  complain  of  the  Chicago  and 
Northwestern  Railway  Company,  a  citizen  of 
the  northern  district  of  the  State  of  Illinois, 
having  its  principal  oflSce  at  the  City  of  Chi- 
cago, In  sdd  State,  defendant  in  this  suit,  of  a 
plea  of  trespass  on  the  case. 

"  For  that,  whereas  the  defendant,  on  May 
20,  1886,  and  for  a  long  time  previous  thereto 
and  Uiereafter,  was  possessed  of  and  using  and 
operating  a  certain  railway,  and  was  a  common 
carrier  oi  goods  and  chattds  thereon  for  hire, 
to  wit,  from  the  City  of  Chicago,  in  the  State 
of  Illinois,  to  the  City  of  Council  Bluffs,  in  the 
State  of  Iowa. 

"  That  said  defendant  was  at  said  time  and 
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If  now  a  corporation  existing  under  and  bt 
▼irtue  of  the  laws  of  the  State  of  Illinois,  vA 
that  it  was  and  is  the  duty  of  said  defendant  to 
carry  from  and  to  all  stations  upon  Its  line  of 
railway  all  frciirht  tendered  it  for  shipment 

"That  upon  May  20,  1886,  the  plsJntiffs of- 
fered to  said  defendant  for  shipment  over  ita 
line  of  railway,  and  directed  to  themselves  at 
Marsballtown,  Iowa,  five  thousand  barrels  of 
beer,  which  they  had  procured  In  the  City  of 
Chicago,  to  be  shipped  from  said  city  to  the 
Citv  of  Marsballtown,  In  the  State  of  Iowa, 
which  is  a  station  Iving  and  bdng  on  said  de- 
fendant's line  of  railroad  between  said  Cities 
of  Chicago  and  Council  Bluffs,  but  the  defend- 
ant then  and  there  refused  to  receive  said  beer, 
or  any  part  thereof,  for  shipment,  to  the  damage 
of  the  plaintiffs  of  ten  thousand  dollars,  m 
therefore  they  bring  their  suit,  etc. 

"And  for  that  the  plaintiffs,  neither  of  whom 
is  a  hotel  keeper,  a  Keeper  of  a  saloon,  eatiog 
house,  grocery,  or  confectionery,  on  the  7tb 
day  of  July,  1884,  and  upon  sevenil  occasions 
thereafter,  presented  to  the  board  of  supervis- 
ors of  Marshall  Couotv,  Iowa,  a  certificate 
signed  by  a  majoritv  of  the  legal  electors  of 
Marsballtown,  Marshall  County,  Iowa,  which 
stated  that  said  Fred.  W.  Bowman  is  a  citizen 
of  said  county;  that  both  of  said  nlaintiffs  pen-  f 
sees  a  good  moral  character,  and  uiat  tbey  (said 
electors)  believe  said  plaintiffs  to  be  proper  per- 
sons, and  each  of  them  to  be  a  proper  person, 
to  buy  and  sell  intoxicating  liquors  for  the 
purposes  named  in  section  1526  of  the  Iowa 
Code;  that  at  said  time  and  upon  several  oc- 
casions thereafter  they  and  each  of  them,  the 
said  plalndffs,  filed  a  bond  in  the  sum  of  three 
thousand  dollars  with  two  sureties,  which  hood 
was  approved  by  the  auditor  of  said  county, 
as  Is  provided  by  section  1528  of  the  Code  of 
lovni;  that  thereupon  said  board  of  supervisors 
refused  to  grant  such  permission  to  either  of 
said  plaintiffs,  or  to  them  jointly. 

"And  for  that  whereas  the  defendant,  on  May 
20, 1886,  and  for  a  long  time  prevloas  tiiereto 
and  thereafter,  was  possessed  of  and  using  and 
operating  a  certain  ndlroad  and  was  a  common 
carrier  of  goods  and  chattels  thereon  for  hire, 
to  wit,  from  the  City  of  Chicago,  In  the  Slate 
of  Illinois,  to  the  City  of  CooncU  Bluffs,  In  tlie 
State  of  Iowa. 

"That  said  defendant  is  a  corporatkMd  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State 
of  Illinois;  that  it  was  the  duty  of  the  said  de- 
fendant to  carry  from  and  to  all  stations  upon 
its  line  of  railway  all  freight  that  might  be  in- 
trusted to  It,  and  that  it  was  the  duty  of  said 
defendant  to  transport  from  said  City  of  Chi- 
cago to  said  City  of  Marsballtown  the  five 
thousand    barrels  of  beer  hereinbefore   and 
hereinafter    mentioned,  which    plalntifEs   re- 
quested it  so  to  transport;  that  in  the  com- 
mencement of  May,  1886.  the  plaintiffs  par- 
chased,  at  the  City  of  Chicago,  five  tboasand 
barrels  of  beer,  at  $6.50  per  barrel,  wliicdi  beer 
they  intended  to  send  to  Mnrslialltown,  Iowa. 
at  which  place  and  vicinity  tbeyooiold  have 
sold  said  beer  at  eight  dollars  per  osnel,  as  tlie 
defendant  was  then  and  there  infonned;  that 
on  May  20,  1886,  said  plaintiffs  offered  for 
shinment  to  said  defendant  Railway  Company 
said  five  thousand  barrels  of  beer,  directed  to 
said  plaintiffs,  at  the  City  of  MarduJIiown,  in 
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the  State  of  Iowa»  and  requested  said  defend- 
ant to  ship  said  beer  over  its  road,  with  which 
request  the  defendant  refused  to  comply,  and 
declined  to  ship  or  receive  said  benr  or  any 
[468  J  part  thereof  for  shipment  as  aforesaid,  the  said 
defendant,  by  its  duly  authorized  agent,  then 
and  there  stating  that  the  said  defendant  Com- 
pany declined  to  receive  said  goods  for  ship- 
ment and  would  continue  to  decline  to  receive 
said  goods  or  any  goods  of  like  character  for 
■shipment  into  the  State  of  Iowa;  that  on  said 
day,  to  wit,  May  20,  1M86.  and  for  a  long  time 
theretofordand  since,  the  plaintiffs  were  unable 
to  purchase  beer  in  the  Siate  of  Iowa;  that  said 
pluntiffs,  at  said  time,  could  procure  no  other 
means  of  transportation  for  said  beer  than  said 
defendant,  and  that,  by  reason  of  the  defend- 
ant's refusal  to  transport  said  beer,  plaintiffs 
were  compelled  to  sell  said  beer  in  the  City  of 
Chicago  at  $6.50  per  barrel. 

•**That  by  reason  of  said  refusal  of  said  de- 
fendant to  ship  said  beer  plaintiffs  have  been 
damaged  in  the  sum  of  ten  thousand  dollars, 
and  therefore  they  bring  their  suit,"  etc. 

To  this  declaration  the  defendant  filed  the 
following  plea: 

'*Now  comes  the  said  defendant,  by  W.  C. 
Ooudy,  its  attorney,  and  defends  the  wrong 
and  injury,  when,  etc.,  hudsAys actio non,  etc., 
because  itsavs  that  the  beer  in  said  five  thous- 
and barrels  In  the  plaintiffs'  declaration  and  in 
each  count  thereof  mentioned  was,  at  the  sev- 
eral times  in  said  declaration  mentioned,  and 
still  is,  intoxicating  liquor,  within  the  meaning 
of  the  Statute  of  Iowa  hereinafter  set  forth; 
that  the  City  of  MMvhalltown  in  said  declara- 
tion mentioned  is  within  the  limits  of  the  State 
of  Iowa;  that  the  said  City  of  Chicago  in  the 
said  declaration  mentioned  is  in  the  State  of 
Illinois;  that  the  said  beer  in  said  declaration 
mentioned  was  offered  to  this  defendant  to  be 
transported  from  the  State  of  Illinois  to  the 
State  of  Iowa. 

*That  heretofore,  to  wit,  on  the  6th  day  of 
A.pril,  A..  D.  1885,  the  General  Assembly  of 
the  State  of  Iowa  passed  an  Act  entitled  'An 
Act  Amendatory  of  Chapter  148  of  the  Acts  of 
the  Twentieth  Gfeneral  Assembly  Relating  to  In- 
toxicating Liquors  and  Providing  for  the  More 
Effectual  Suppression  of  the  Illend  Sale  and 
Transportation  of  Intoxicating  Liquors  and 
Abatement  of  Nuisances,'  whicn  Act  is  chap- 
ter 56  of  the  laws  of  Iowa,  passed  at  the 
Twenty  First  General  Assembly  of  said  State, 
[469]  aod  which  is  printed  and  published  in  the  laws 
of  Iowa  for  the  year  1885,  at  page — ;  to  which 
Act  this  defendant  hereby  refers  and  makes 
the  same  a  part  of  this  plea. 

**That  in  and  by  the  tenth  section  of  said 
Act  it  was  and  is  provided  as  follows,  to  wit: 

"  'That  section  1553  of  the  Code,  as  amended 

■    and  substituted  by  chapter  148  of  the  Acts  of 

the  Twentieth  General  Assembly,  be,  and  the 
same  is  hereby,  repealed,  and  the  following 
enacted  in  lieu  thereof: 

**  *8ec.  1558.  If  any  express  company,  rail- 
way company,  or  any  agent  or  person  in  the 
employ  of  any  express  company  or  railway 
company,  or  if  any  common  carrier  or  any 
person  in  tbe  employ  of  any  common  carrier, 
or  any  person,  knowingly  bring  within  this 
State  for  any  person  or  persons  or  corporation, 
or  shall  knowingly  transport  or  convey  be- 


tween points  or  from  one  place  to  another  In 
this  State  for  any.  other  person  or  persons  or 
corporations,  any  intoxicating  liquors  without 
first  having  been  furnished  a  certificate  from 
and  under  the  seal  of  the  county  auditor  of 
the  county  to  which  said  liquor  is  to  be  trans- 
ported or  is  consigned  for  transportation,  or 
within  which  it  is  to  be  conveyed  from  place 
to  place,  oertifyiuff  that  the  consignee  or  per- 
son to  whom  said  liquor  is  to  be  transported, 
conveyed,  or  delivered  is  authorized  to  sell 
such  intoxicating  liquors  in  such  county,  such 
company,  corporation  or  person  so  offending, 
and  each  of  them,  and  any  agent  of  such  com- 
pany, corporation  or  person  so  offending,  shall, 
upon  conviction  thereof,  be  fined  in  the  sum  of 
one  hundred  dollars  for  each  offense,  and  pay 
costs  of  prosecution;  and  the  costs  shall  include 
a  reasonable  attomev  fee,  to  be  assessed  by  the 
cotirt,  which  shall  be  paid  into  the  county 
fund,  and  stand  committed  to  the  county  jail 
until  such  fine  and  costs  of  prosecution  are 
paid.  The  offense  herein  defined  shall  be  held 
to  be  complete,  and  shall  be  held  to  have  been 
committed  in  any  county  of  the  State  through 
or  to  which  said  intoxicating  liquors  are  trans- 
ported, or  in  which  the  same  is  unloaded  for 
transportation,  or  in  which  said  liquors  are  con- 
veyea  from  place  to  place  or  delivered.  It  [470] 
shall  be  the  duty  of  the  several  county  audit- 
ors of  this  State  to  issue  the  certificate  herein 
contemplated  to  any  person  having  such  per- 
mit; and  the  certificate  so  issued  shall  be  truly 
dated  when  issued,  and  shall  specify  the  data 
at  which  the  permit  expires,  as  shown  by  th« 
county  records.* 

"And  the  defendant  avers  that  at  the  several 
times  mentioned  in  said  declaration,  and  each 
of  them,  the  aforesaid  section  was  the  law  of 
the  State  of  Iowa  in  full  force  and  wholly  un- 
repealed, and  that  the  said  plaintiffs  did  not  at 
any  time  furnish  this  defendant  with  a  certifi- 
cate from  and  under  the  seal  of  the  county 
auditor  of  the  County  of  Marshall,  the  same 
being  the  county  in  which  said  City  of  Mar- 
shaluown  is  located,  and  the  county  to  which 
said  beer  was  offered  to  be  transported,  certi- 
fying that  the  person  for  or  to  whom  the  said 
tieer  was  to  be  transported  was  authorized  to 
sell  intoxicating  liquors  in  said  County  of  Mar- 
shall; nor  was  this  defendant  furnished  with 
any  such  certificate  by  any  person  whatsoever. 

"And  the  defendant  avers  that  it  could  not 
receive  said  beer  for  transportation  in  the  man- 
ner named  and  specified  in  the  plaintiffs'  dec- 
laration without  violating  the  law  of  the  State 
of  Iowa  above  specified,  and  without  subject- 
ing itself  to  the  penalties  provided  in  said  Act, 
and  that  this  defendant  assigned  at  the  time 
the  said  beer  was  offered  to  it  for  transporta- 
tion as  aforesaid,  as  a  reason  why  it  could  not 
receive  the  same,  tbe  aforesaid  Statute  of  Iowa, 
which  prohibited  this  defendant  from  recelT- 
ing  said  beer  to  be  transported  into  tbe  StatP 
of  Iowa  or  from  transporting  the  said  beei 
into  the  State  of  Iowa. 

"And  this  the  said  defendant  is  ready  to 
verify.     Wherefore  it  prays  judgment,"  etc. 

To  this  plea  the  plaintiffs  filed  a  general  de- 
murrer, and  for  cause  of  demurrer  assigned 
that  tbe  Statute  of  Iowa  referred  to  and  set 
out  in  the  plea  was  unconstUutional  and  void. 
"The  demurrer  was  overruled,  and  judgment 
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entered  thereon  against  the  plaintiffB,  to  re- 
verse which  this  writ  of  error  is  prosecuted. 

Mestrs.  Loaia  J«  Blum  and  Sd^^ar  C. 
Blnnftt  for  plaintiffs  in  error: 

The  power  conferred  by  the  Iowa  Act  Is 
▼ested  excluBivelj  in  Congress.  The  States 
are  precluded  from  the  regulation  of  commerce 
of  a  national  or  an  interstate  character. 

QibboM  V.  Ogden, 22  U.  S.  9  Wheat,  1, (6:  28); 
N,  T.  V.  MUn,  86  U.  8.  11  Pet.  102,  (9:  648); 
Qrove$  v.  BaughUr,  40  U.  8.  15  Pet.  511,  (10: 
828);  Patsenger  Oatei,  48  U.  a  7  How.  819. 
(12:  717):  (Mey  ▼.  Pmt  Wardent,  58  U.  S. 
12  How.  819,  (18:  1004);  Broum  ▼.  Md,  25  U.  8. 
12  Wheat.  488,  446.  (6:  685.  688);  OrandaU  v. 
iV5».  78  U.  8.  6  Wall.  85-49,  (18:  745-749); 
8UUe  Freight  Tax.  82  U.  8.  15  Wall  282,  (21: 
146);  ChUiago  A  N,  W.  B.  Oo,  v.  FuUtr,  84  U.  8. 
17  Wall  560,  (21:  710);  WOUm  v.  Mo,  91  U.  8. 
282,  (28:  850);  Hend/ermm  ▼.  Mayor ^N.  T,  92 
U.  8.  259,  (28:  548);  Chy  Lung  t.  JPheman,  92 
U.  8.  275.  (28:  550);  ShsHoek  v.  AUing,  98  U.  8. 
99,  (28:  819);  Hannibal  d  8t.  J,  B,  Oo.  y,  Huten. 
95  U.  S  469,  (24:  529);  Quy  ▼.  Baltimore,  100 
U.  8.  4.1.  (25:  748);  MobiU  County  v.  KimbaU, 
102  U.  8.  697,  (26:  289);  Weetem  Union  TeL 
Co,  y.  Testae,  105  U.  8.  460,  (26:  1067);  Moran 
V.  N.  0.  112  U.  8.  69,  (28:  658);  Glouee$ter 
Ferry  Oo.  ▼.  Pa.  114  U.  8.  196.  (29:  158); 
Broum  t.  Eoueton,  114  U.  a  682,  (29:  260). 

Section  5258,  U.  8.  R  8. .  expressly  author- 
izes defendant  to  ship  the  beer  termed /ra^A^ 
in  that  section. 

One's  will  may  be  expressed  either  by  action 
or  inaction.  The  inaction  of  Congress  is  a 
declaration  of  its  intention  that  commerce  in 
commodities  unrestricted  shall  remain  free  and 
unimpeded. 

JToto  Oo.  y.  Knnbatt,  eupra. 

The  power  sought  to  be  exercised  by  the 
Iowa  liegislature  in  this  behalf  is  not  within 
the  scope  of  the  police  power  of  the  States. 

Bendnreon  v.  Mayor  of  N.  T.  eupra. 

Liquor  is  an  article  of  commerce. 

Montf  T.  Ameeon,  25  Iowa.  885. 

The  mtent  of  the  Legislature,  in  enacting 
said  law,  was,  like  the  effect  of  the  law,  to 
regulate  commerce  among  the  States. 

jfotfft  W«  C«  Oondy*  Jas.  E«  Manroe 
and  A*  J«  Baker*  for  defendant  in  error: 

The  States  possess  the  sole  power  to  adopt 
and  enforce  police  regulations. 

Gibbone  y.  Ogden,  22  U.  8. 9  Wheat.  208-206, 
285,(6: 71,72, 79);  LieeMe  Caeee,\4!^  U.  8.  5  How. 
504. 589,  {12: 256.  294);  Mayor  of  N.  T.  y.  MUn, 
87  U.S.  11  Pet.  102,(9: 648);  8tate  Tom  qfBailway 
Otou  Beeeipti,  82  U.  8.  15  Wall.  284.  298,  (21: 
164, 167);  aherhek  y.AOing,  98  U.8.99,(28: 819). 

The  police  power  of  the  States  extends  to 
the  protection  of  the  lives,  health  and  prop- 
erty of  its  citizens,  and  to  the  preservation  of 
good  order  and  the  public  morals. 

Boeton  Beer  Oo.  v.  Mase.  97  U.  8. 25  (24:  989); 
Lake  View  v.  Boee  UiU  Cemetery  Oo.  70  111. 
191, Boydy.AlabamaM  U.  8.  645.  650.(24: 802, 
804);   JStone  v.  Mie$.  101  U.  8.  814,  (25:  1079). 

State  laws  prohibiting  the  manufacture  and 
sale  of  intoxicating  liquors  are  valid  police  reg- 
ulations. 

Bartemeyer  v.  Iowa,  85  U.  8.  18  Wall.  129, 
(21:  929);  Uom.y. Intoxicating  Liquore,  115  Mass. 
158;  Piopley.  ^aiot^.  80ibb6(Mich.).  880;  Lin 
coin  V.  Smith,  27  Y t.  828  JSanto  v.  State,  2  CUirke 
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(Iowa).  165;  Littleton  v.  .FW»i,65  Iowa.488;  Prm' 
ton  V.  Brew,  88  Maine,  559;  StaU  v.  Paul,  5  R. 
L  185;  Perdue  r.BlUe.lBQtL.  586;Ju«ttn  V.5M, 
lOUo.ndliMaropolitanBceieeBoardy.  Barrk, 
84  N.  T.  657;  Qoddard  v.  JaekeoneOle,  15  DL 
588;  Cooley,  Const  Lim.  6th  ed.  718-721. 

The  police  power  of  the  State  may  be  exer 
dsed  by  refusing  the  admission  into  its  teni- 
toty  of  articles  infected  with  disease,  or  thtt 
may  corrupt  the  morals  or  endanger  the  health 
or  fives  of  its  citizens. 

Paeeenger  Caeee,  48  U.  8.  7  How.  400-410. 
416.  457.  (12:  751-755.  757, 775);  Liamm  Caee^ 
46  U.  8. 5  How.  589. 592,  628. 681. 632.  (12 :  294. 
296.  812,  814);  QHman  v.  PhUa,  70  U.  S.  8  Wtll. 
780,731,  (18:  \^\y,&KparU  Ah  FookA^C^X.  4f!A\ 
Be  Ah  Fong,  8  8awy.  144;  Uannibal  di  Sl  J. 
B.  Oo.  V.  Hu9en,  95  U.  8.  471.(24:  530). 

The  laws  of  Iowa  make  no  discriminatioa 
between  the  productions  of  the  State  of  Iowa  or 
the  property  of  its  people  and  the  produciions 
of  other  States  or  the  property  of  people  of 
other  States 

Weltony  Mo.  91  U.  a  275.  (28:  847);  Audin 
y.  State,  10  Mo.  591. 

Mr.  A*  J«  Baker*  Atty-Oen.  qf  Iowa,  for 
defendant  in  error: 

The  several  States  have  the  sole  power  to 
enact  police  regulations. 

Wiggine  Ferry  Oo.  v.  Baet  St.  Louie,  107  U.  8. 
874.  (27:  428);  Oibbone  v.  Ogden,  22  U.  a  9 
Wheat  1,  (6:  28);  Mayor  of  N.  T.  v.  MUn,  36 
U.  a  11  Pet.  102,  (9:  648);  Otbome  v.  Mobite, 
88  U.  8. 16  Wall.  479.  (21:  470);  Sherlock y.Ai^ 
Ung,  98  U.  8.  99,  (28:  819). 

The  police  powers  comprehend  all  thnae  gen- 
eral powers  of  internal  regulation  necessary  to 
secure  peace,  rood  order,  heal th,com  fort,  mor 
als  and  quiet  ox  all  persons.and  the  protection  of 
all  property  in  the  State,  (ingress  cannot  lab- 
iate on  the  internal  police  of  a  State,  the  power 
of  a  State  over  its  police  regulations  being  so- 
preme. 

N.  0.  Water  Worke  Oo.  v.  St.  Tainmany  Water 
Worke  Oo.  14  Fed.  Rep.  202;  Bg  parte  JShrader, 
88  CaL  279:  PhUa.  W.AB.BOo.y.  Bowert, 
4  Houst  506;  Munny.  lU.  94  U.  8. 118.  (24:77); 
Toledo,  W.  <tW.  B.  Co.y.  JackeonvOU,  07  111.  87; 
Davie  v.  Central  B  dt  B.  Co.  17  Ga.  823;  BarU- 
meyer  v.  Iowa.  85  U.  8.  18  Wall.  129.  (21:  929). 

The  Statute  of  Nevada,  imposing  a  tax  upon 
merchandise  brought  into  the  State,  waa  bdd 
constitutional. 

Be  Budolph,  2  Fed.  Rep.  66. 

A  tax  imposed  on  sales  of  merchandise  la 
Alabama  was  held  constitutional. 

Woodruff  y.  Parham,  75  U.  8.  8  Wall  140l 
(19:  887);  Hineon  v.  LoU,  75  U.  8.  8  Wall.  15ft, 
(19:  388). 

The  law  of  New  York,  requiring  a  report  as 
to  passengers  brought  into  the  State,  is  a  police 
regulation. 

N.  r.  V.  MUn,  86  U.  a  11  Pet.  103,  (V:  e4a) 

Statutes  like  the  Statute  of  Iowa  now  under 
consideration  are  police  regulations,  estab- 
lished by  the  Legislature  for  the  prevention  of 
intemperance,  pauperism  and  crime,  and  for 
the  abatement  of  nuisances,  and  are  conatito- 
tional. 

Cooley,  Oust  Lim.  581;  Oom.  ▼.  Kendall,  Vk 
Cush  414;  Com.  v.  Clapp,  5  Gray,  yV;  Cam.  v. 
Howe,  18  Gray.  26;  Santoy.  StaU,  2  Iowa,  902; 
Our  Houee  v.  SUUe.  4  Greene  (10^%  I7d; 
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hoff  V.  State,  Id,  526;  J^te  v.  Donehey,  8  Iowa, 
aO«i:  Slate  v.  Wfueler,  25  Conn.  290;  Keynolds  v. 
Otary.  26  Conn.  179:  OviaU  v.  Pond,  Zd  Conn. 
479;  People  Y.  QaUagher,  4  Mich.  244;  6»2Zv. 
Fa^k^,  81  Vt.  610;  Meshmeier  y.  State,  11  Ind. 
482;  VanderbiU  v.  iidauM,  7  Cow.  851. 

A  state  law  prohibiting  the  manufacture  and 
sale  of  intoxicating  liquor  is  not  repugnant  to 
any  clause  of  the  Constitution  of  the  United 
States. 

Boeton  Beer  Oo,  ▼.  Mase.  97  U.  S.  88,  (24:992); 
Foeter  v.  Kan.  112  U.  8.  205,  (28:  630);  lAUU- 
ton  T.  Fritz,  65  Iowa,  488. 

The  Legislature  cannot  part  with  any  of  the 
police  powers  of  the  State. 

Farmers  L,  &  T,  Co.  v.  Stone,  20  Fed.  Rep. 
270;  AUerton  v.  Chicago,  6  Fed.  Rep.  555;  Be 
Wong  Tung  Quy,  2  Fed.  Rep.  624. 

States  may  exclude  pestilence  either  to  the 
body  or  mind. 

HoUnee  ▼.  Jennieon,  89  U.  8.  14  Pet.  568, 
(10:  593);  Gibbont  y.  Ogden,  and  Mayor  of  N.  T, 
y»  JiUn,  iupra, 

Mr.  Juitice  Matthews  delivered  the  opin- 
ion of  the  court: 

It  is  not  denied  that  the  declaration  sets  out 
a  good  cause  of  action.  It  alleges  that  the  de- 
fendant was  possessed  of  and  operated  a  cer- 
tain railway,  by  means  of  which  it  b^Mime 
and  was  a  common  carrier  of  goods  and  chat- 
tels thereon  for  hire,  from  the  (^ty  of  Chicago, 
in  the  State  of  Illinois,  to  the  Citv  of  Council 
Bluffs,  in  the  State  of  Iowa,  and  that,  as  such, 
it  was  its  duty  to  carry  from  and  to  all  sta- 
tions upon  its  line  of  railway  all  goods  and 
merchandise  that  might  be  entrust^  to  it  for 
that  purpose.  This  general  duty  was  imposed 
upon  it  by  the  common  law  as  adopted  and 
preyailing  in  the  States  of  Illinois  and  Iowa. 
The  single  Question,  therefore,  presented  upon 
the  record,  is  whether  the  statute  of  the  State 
of  Iowa,  set  out  in  the  plea,  constituteB  a  de- 
fense to  the  action. 

The  section  of  the  statute  referred  to,  being 
section  1553  of  the  Iowa  Code  as  amended  by 
the  Act  of  April  5,  1886.  forbids  any  common 
carrier  to  bring  within  the  State  of  Iowa,  for 
any  person  or  persons  or  corporation,  any  in- 
toxicating liquors  from  any  other  State  or  Ter- 
ritory of  the  United  States,  without  first  hav- 
ing been  furnished  with  a  certificate,  under 
the  seal  of  the  county  auditor  of  the  county 
to  which  said  liquor  is  to  be  transported  or  \a 
consigned  for  transportation,  certifying  that 
the  consignee  or  person  to  whom  said  liquor 
is  to  be  transport^,  conveyed,  or  delivered  is 
authorized  to  sell  intoxicating  liquors  in  such 
county. 

This  statutory  provision  does  not  stand  alone, 
and  must  be  considered  with  reference  to  the 
system  of  legislation  of  which  it  forms  a  part. 
The  Act  of  April  5,  1886,  in  which  it  ia  con 
tained,  relates  to  the  sale  of  intoxicating  liquors 
within  the  State  of  Iowa,  and  is  amendatory 
of  chapter  148  of  the  Acts  of  the  Twentieth 
General  Assembly  of  that  State  "relating  to 
intoxicating  liquors  and  providing  for  the  more 
effectual  suppression  of  the  illegal  sale  and 
transportation  of  intoxicating  liquors  and 
abatement  of  nuisances."  The  original  sec- 
tion 1553  of  the  Iowa  Code  contains  a  similar 
provision  in  respect  to  common  carriers.    By 
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section  1523  of    the  Code,  the  manufacture  .<^ 
and  sale  of  intoxicating  liquors,  except   as  ; 
thereinafter  provided,  is  made  unlawful:  and  ' 
the  keeping  of  intoxicating  liquor  with  intent  • 
to  sell  the  same  within  the  Slate,  contrary  to 
the  provisious  of  the  Act,  is  prohibited;  and  ■ 
the  intoxicating  liquor  so  kept,  together  with 
the  vessels  in  which  it  is  contained,  is  declared 
to  be  a  nuisance,  to  be  forfeited  and  dealt  with 
as  thereinafter  |>rovided.   Section  1524  excepts 
from  the  operation  of  the  law  sales  by  the  im- 

{)orter  thereof  of  foreign  intoxicating  liquor, 
mported  under  the  authority  of  the  laws  of 
the  United  Stales  regarding  the  importation  of 
such  liquors  and  in  accordance  with  such  laws; 
provided  that  the  said  liquor  at  the  time  of  said 
sale  by  said  importer  remains  in  the  original 
casks  or  packages  in  which  it  was  by  him  im- 
ported, and  in  quantities  of  not  less  than  the 
quantities  in  which  the  laws  of  the  United 
States  require  such  liquors  to  be  imported,  and 
is  sold  by  him  in  said  original  casks  or  pack- 
ages and  in  said  quantities  only.  The  law  also 
permits  the  manufacture,  in  the  State,  of  liq- 
uors for  the  purpose  of  being  sold,  according 
to  the  provisions  of  the  statute,  to  be  used  for 
mechanical,  medicinal,  culinary  or  sacrament- 
al purposes;  and  for  these  purposes  onlv  any 
citizen  of  the  State,  except  hotel  keepers,keep- 
ers  of  saloons,  eating  houses,  grocery  keepers, 
and  confectioners,  is  permitted  within  the 
county  of  his  residence  to  buy  and  sell  intox- 
icating liquors,  provided  be  shall  first  obtain 
permission  from  the  board  of  supervisors  of 
the  county  in  which  such  business  is  conduct- 
ed. It  also  declares  the  building  or  erection 
of  whatever  kind,  or  the  ground  itself  in  or 
upon  which  intoidcating  liquor  is  manufact 
ured  or  sold,  or  kept  with  mtent  to  sell,  con- 
trary to  law,  to  be  a  nuisance,  and  that  it  may 
be  abated  as  such.  The  original  provisions  of 
the  Code  (secUon  1555)  excluded  from  the 
definition  of  intoxicating  liquors,  beer,  cider 
from  apples,  and  wine  from  grapes,  currant! 
and  other  fruits  grown  in  the  State;  but  by  aii 
amendment  that  section  was  made  to  include 
alcohol,  ale,  wine,  beer,  spirituous,  vinous  and 
malt  liouors,  and  all  intoxicating  liquors  what- 
ever. It  thus  appears  that  the  provisions  of 
the  statute  set  out  in  the  plea,  prohibiting  the 
transportation  by  a  common  carrier  of  intox- 
icating liquor  from  a  point  within  any  other 
State  for  delivery  at  a  place  within  the  State 
of  Iowa,  is  intended  to  more  effectually  carry 
out  Uie  general  policy  of  the  law  of  that  State 
with  respect  to  the  suppression  of  the  illegal 
manufacture  and  sale  of  intoxicating  liquor 
within  the  State  as  a  nuisance.  It  may,  there- 
fore, fairly  be  said  that  the  provision  in  ques- 
tion has  been  adopted  by  the  State  of  Iowa,  not 
expressly  for  the  purpose  of  regulating  com- 
merce between  its  citizens  and  those  of  other 
States,  but  as  subservient  to  the  general  design 
of  protecting  the  health  and  morals  of  its  peo- 
ple, and  the  peace  and  good  order  of  the  State, 
against  the  physical  and  moral  evils  resulting 
from  the  unrestricted  manufacture  and  sale 
within  the  State  of  intoxicating  liquors. 

We  have  had  recent  occasion  to  consider 
state  legislation  of  this  character  in  its  relation 
to  the  Constitution  of  the  United  States.  In 
the  case  of  Mugler  v.  Kansas,  123  U.  S.  623 
[31:  2u5],  it  was  said:  ''That  legiblation  by  a 
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State  prohibiting  the  maDafacture,  within  her 
limits,  of  imozicating  liquors,  to  be  sold  or  bar- 
tered for  general  use  as  a  beverage,  does  not 
necessarily  infringe  any  right,  priyllege,  or 
iminuniiy  secured  bv  the  Constitution  of  the 
United  Slates,  is  made  clear  bv  the  decisions  of 
this  court  rendered  before  and  since  the  adop- 
tion of  the  Fourteenth  Amendment.    •    •    * 
These  cases  rest  upon  the  acknowledged  right 
of  the  States  of  the  Union  to  control  their 
purely  internal  affairs,  and  in  so  doing  to  pro- 
tect the  healtii,  morals,  and  safety  of  their 
people  by  regulations  that  do  not  interfere 
with  the  execution  of  the  powers  of  the  Gen- 
eral Government  or  violate  rights  secured  by 
(be  Constitution  of  the  United  States."    In 
Licenne  Cases,  46  U.  S.  5  How.  504  [12:  256], 
tbe  question  was  whether  certain  Statutes  of 
MasiiHcbusetts,  Rhode  Island,  and  New  Hamp 
sliire.  relating  to  the  sale  of  spirituous  liquors, 
were  repugnant  to  the  Constitution  of  the  Unit- 
ed Slates  by  reason  of  an  alleged  conflict  be- 
tween them  and  the  power  of  Congress  to  reg- 
ulate commerce  with  foreign  countries  and 
among  the  several  States.    The  Statutes  of 
Massachusetts  and  of  Rhode  Island  considered 
In  those  cases  had  reference  to  the  sale  within 
those  States  respectively  of  intoxicating  liquor 
imported  from  foreign  countries,  but  not  sold 
or  offered  for  sale  within  the  State  by  the  im- 
porter in  original  packages.    The  Statute  of 
New  Hampshire,  however,  applied  to  intoxi- 
cating liquor  imported  from  another  State;  and 
the  decision  in  that  case  upheld  its  yaJidity  in 
reference  to  the  disposition  by  sale  or  other- 
wise of  the  intoxicating  liquor  alter  it  had  been 
brought  into  the  State,    lliat  Judgment,  there- 
fore, closely  approached  the  question  present- 
ed in  this  case.    The  Justices  all  concurred  in 
the  result,  but  there  was  not  a  majority  which 
f^^reed  upon  any  specific  ground  for  me  eon- 
elusion*,  and  it  is  necessary  to  compare  the 
several  opinions  which  were  pronounced  in  or- 
der to  extract  the  propositions  necesnrilv  em- 
braced in  the  Judgment.    Ohitf  JuiUee  Taney 
was  of  the  opinion  Uiat  Ooneress  had  clearly 
the  power  to  regulate  such  Importation  and 
sale  under  the  grant  of  power  to  regulate  com- 
merce among  the  several  States;  "Yet,  as  Con- 
gress has  made  no  regulations  on  the  subject," 
he  said,  "the  traffic  in  the  article  may  be  law- 
fully regulated  by  the  State  as  soon  as  it  is 
landed  in  its  territory;  and  a  tax  imposed  upon 
it,or  a  license  required,or  the  sale  altogether  pro- 
hibited, according  to  the  policy  which  the  State 
may  suppose  to  be  its  interest  or  duty  to  pur- 
sue .  Mr.  JxuUee  Catron  and  Mr.  Justice  Nelson 
agreed  with  the  Chief  Justice  that  the  Statute 
of  New  Hampshire  in  ouestion  was  a  regula- 
tion of  commerce,  but  lawful,  because  not  re- 
pugnant to  any  actual  exercise  of  the  commer- 
cial power  by  Congress.    Mr,  Justice  McLean 
seemed  to  think  that  the  power  of  Congress 
ended  with  the  importation,  and  that  the  sale 
of  the  article  after  it  reached  its  destination 
was  within  the  exclusive  control  of  the  State. 
He  said:  "If  this  tax  had  been  laid  on  the 
property  as  an  import  into  the  State,  the  law 
would  have  been  repugnant  to  the  Constitu- 
tion.   It  would  have  been  a  regulation  of  com- 
merce among  the  States,  which  has  been  ex- 
clusively given  to  Congress.     ♦    *    ♦    But 
this  barrel  of  gin,  like  all  other  property  with- 


in the  State  of  New  Hampshire,  was  liable  to 
taxation  by  the  State.    It  comes  under  the  gen- 
eral regulation,  and  cannot  be  sold  without  t 
license."    Mr.  Justice  Daniel  denied  that  the 
richt  of  importation  included  the  right  to  sell 
within  the  State,  contrary  to  its  laws.    He  im- 
pliedly admitted  the  excluaive  power  of  Con- 
gress to  regulate  importation,  and  maintained, 
as  ^ually  exclusive,  the  right  of  the  State  to 
regulate  the  matter  of  sale.    Mr.  Justice  Wood- 
bury concurred  in  the  same  distinction.    He 
said,  p.  619  [808]:  "It  is  manifest,  also,  wheth- 
er as  an  abstract  proposition  or  practi<^  meas- 
ure, that  a  prohibition  to  import  is  one  thine, 
while  a  prohibition  to  sell  without  a  license  is 
another  and  entirely  different"    The  first  be 
thought  was  within  the  control  of  Congress,  the    [4^ 
latter  within  the  exclusive  Jurisidiction  of  the 
State.  He  said:  "The  subjoct  of  buying  and  sell- 
ing within  a  State,  is  one  as  exclusively  belong- 
ing to  the  power  of  the  State  over  its  internal 
tr«]e  as  that  to  regulate  foreign  commerce  is 
with  the  General  Government  under  the  broad- 
est construction  of  that  power.    «    ♦  ♦     The 
idea,  too,  that  a  prohibition  to  sell  would  be 
tantamount  to  a  prohibition  to  import  doen 
not  seem  to  me  either  logical  or  founded  in  fact. 
For  even  under  a  prohibition  to  sell,  a  person 
could  import,  as  he  often  does,  f<^  his  own 
consumption,  and  that  of  his  family  and  plan- 
tations; and  also,  if  a  merchant  extensively 
engaged  in  commerce,  often  does  import  arti- 
cles with  no  view  of  selling  them  here,  but  of 
storing  them  for  a  higher  and  more  suitable 
market  in  another  State  or  abroad."    He  also 
said.  p.  625  [8111:  "But  this  license  la  a  regu 
lation  neither  of^  domestic  commerce  between 
the  States,  nor  of  foreign  commerce.    It  does 
not  operate  on  either,  or  the  imports  of  either, 
until  they  have  entered  the  State,  and  Ixcome 
component  parts  of  its  property.    Then  it  has 
by  the  Constitution  exclusive  power  to  regu- 
late its  own  internal  commerce  and  business  in 
such  articles,  and  bind  all  residents,  citixens 
or  not,  by  Its  regulations,  if  they  ask  its  pro- 
tection and  privileges;  and  Con'gresa,  instead 
of  beinff  opposed  and  thwarted  by  regulations 
as  to  thu,  can  no  more  interfere  in  it  than  the 
States  can  interfere  in  regulation  of  foreign 
commerce. "  Mr,  Justice  Grier  concurred  niMii- 
ly  in  the  opinion  delivered  by  Mr.  JuMiee  Mc- 
Lean, and  did  not  consider  that  the  question 
of  the  exclusiveness  of  the  power  of  Congress 
to  regulate  commerce  was  necessarily  connect- 
ed with  the  decision  of  thft  point  that  the 
States  had  a  right  to  prohibit  the  sale  and  con- 
sumption of  an  article  of  commerce  within 
their  limits,  which  they  believed  to  be  perni- 
cious in  its  effects,  ana  the  cause  of  pauper 
ism,  disease,  and  crime. 

¥St>m  a  review  of  all  the  opinions  the  follow- 
ing conclusions  are  to  be  deauoed  m  the  result 
of  the  ludgments  in  those  cases: 

1.  All  the  Justices  concurred  In  tb*e  propori- 
tion  that  the  statutes  in  question  were  not  made 
void  by  the  mere  existence  of  the  power  to  [ 
regulate  commerce  with  foreign  Nations  and 
among  the  States  delegated  to  Gongreaa  by  the 
Constitution. 

2.  They  all  concurred  in  the  propofllti<ni  that 
there  was  no  legislation  by  Congrna  in  pursn- 
ance  of  that  power  with  which  then  atatatei 
were  in  confiict 
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3.  Some,  IncludiDg  the  Chief  Justice,  held 
that  the  matter  of  the  importation  and  sale  of 
articles  of  commerce  was  subject  to  the  exclu- 
sive regulation  of  Ck)ngre8s.  whenever  it  chose 
to  exert  its  power,  and  that  any  statute  of  the 
State  on  the  same  subject  11  conflict  with  such 
positive  provisions  of  law  enacted  by  Congress 
would  be  void. 

4.  Others  maintained  the  view  that  the  power 
of  Congress  to  regulate  commerce  did  not  ex- 
tend to  or  include  the  subject  of  the  sale  of  such 
articles  of  commerce  after  they  had  been  intro- 
duced into  a  State,  but  that  when  the  act  of 
importation  ended,  by  a  delivery  to'  the  con- 
signee, the  exclusive  power  over  the  subject 
belonged  to  the  States  as  a  part  of  their  police 
power. 

From  this  analysis  it  is  apparent  that  the 
question  presented  in  this  case  was  not  decid- 
ed in  the  Licente  Ckues,  iupra.  The  point  in 
judgment  in  them  was  strictly  conflned  to  the 
right  of  the  Slates  to  prohibit  the  sale  of  in- 
toxicating liquor  after  it  had  been  brought 
within  their  territorial  limits.  The  right  to 
bring  it  within  the  States  was  not  quesfloned; 
and  the  reasoning  which  Justified  the  right  to 
prohibit  sales  admitted,  by  implication,  the 
right  to  introduce  intoxicating  liquor,  as  mer- 
chandise, from  foreign  countries,  or  from  oth- 
er States  of  the  Union,  free  from  the  control 
of  the  several  States,  and  subject  to  the  exclu- 
sive power  of  Congress  over  commerce. 

It  cannot  be  doubted  that  the  Law  of  Iowa 
now  under  examination,  regarded  as  a  rule  for 
the  transportation  of  merchandise,  operates  as 
a  regulation  of  commerce  among  the  States. 
"Beyond  all  question,   the  transportation  of 
freight,  or  of  the  subjects  of  commerce,  for 
the  purpose  of  exchange  or  sale,  is  a  constitu- 
ent of  commerce  itself.    This  has  never  been 
doubted,  and  probably  the  transportation  of 
articles  of  trade  from  one  State  to  another  was 
the  prominent  idea  in  the  minds  of  the  framers 
r4.flni     ^'  ^®  Constituiion  when  to  Congress  was  com 
L40UJ     milted  tha  power  to  regulate  commerce  among 
the  several  States.    A  power  to  prevent  em- 
barrassing restrictions  by  any  State  was  the 
thing  desired.    The  power  was  given  by  the 
same  words  and  in  the  same  clause  by  which 
was  conferred  power  to  regulate  commerce 
with  foreign  Nations.    It  would  be  absurd  to 
suppose  that  the  trnnsraission  of  the  subiects 
of  trade  from  the  State  to  the  buyer,  or  from 
the  place  of  production  to  the  market,  was  not 
contemplated,  for  without  that  there  could  be 
no  consummated  trade,  either  with  foreign 
Nations  or  amonff  the  Slates.    ♦    ♦    ♦    Nor 
does  it  make  any  difforence  whether  this  inter- 
change of  commodities  is  by  land  or  by  water. 
In  either  case  the  bringing  of  the  goods  from 
the  seller  to  the  buyer  is  commerce.    Among 
the  Slates  it  mu<%t  have  been  principally  by 
land  when  the  Constitution  was   adopted. 
Case  of  the  State  Freight  Tax,  83  U.  8.  ITi  Wall. 
232,  275  [21 :  146,  1611.  per  Mr.  Justice  Strong. 
It  was,  therefore,  decidea  in  thai  cnse  that  a  tax 
upon  freight  transported  from  State  to  Slate 
was  a  regulation  of  ioterstatc  transportation, 
and  for  that  reason  a  rcculatiou  of  commerce 
among  the  States.    Ana  this  conclusion  was 
reached  notwithstanding  the  fact  that  Con- 
gress had  not  legislated  on  the  subject,  and 
notwithstanding  the  inference   sought  to  be 
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drawn  from  the  fact,  that  it  was  thereby  left 
open  to  the  legislation  of  the  several  States. 
On  that  point  it  was  said  by  Mr,  Juries  Stronff, 
speaking  for  the  court,  as  follows,  p.  279  ri68j: 
"Cases  that  have  sustained  state  laws,  alleged 
to  be  regulations  of  commerce  among  the 
States,  have  been  such  as  related  to  bridges  or 
dams  across  streams  wholly  within  a  State, 
police  or  health  laws,  or  subjects  of  a  kindred 
nature  not  strictly  of  commercial  regulations. 
The  subjects  were  such  as  in  Oilman  v.  PMta- 
delphia,  70  U.  S.  8  Wall.  718  [18:  96],  it  was 
said  *can  be  best  regulated  by  rules  and  pro- 
visions suggested  bv  the  varying  circumstances 
of  different  localities  and  Innitod  in  their  ope- 
ration to  such  localities  respectively.'  How- 
ever this  may  be,  the  rule  has  been  asserted 
with  great  clearness  that  whenever  the  subjects 
over  which  a  power  to  regulate  commerce  ii 
asserted  are  in  their  nature  national,  or  admit- 
ting of  one  uniform  system  or  plan  of  regula- 
tion, they  may  Justly  be  said  to  be  of  such  a 
nature  as  to  require  exclusive  legislation  by  l^®^] 
Congress.  Cooley  v.  Port  Warden$,  58  U.  8. 
12  How.  299  [18:  9961 ;  OrandaU  v.  Nev.  78  U. 
S.  6  Wall.  42  [18:  746].  Surely  transportation 
of  passengers  or  merchandise  through  a  State, 
or  from  one  State  to  another,  is  of  this  nature. 
It  is  of  national  importance  that  over  that  sub- 
ject there  should  be  but  one  regulating  power, 
for  if  one  State  can  directly  tax  persons  or 
property  passing  through  it,  or  tax  them  indi- 
rectly by  levying  a  tax  upon  their  transporta- 
tion, every  other  may;  and  thus  commercial 
intercourse  between  States  remote  from  each 
other  may  be  destroyed.  The  produce  of 
Western  States  may  thus  be  effectually  ex- 
cluded from  eastern  markets,  for  though  it 
might  bear  the  imposition  of  a  single  tax,  it 
would  be  crushed  under  a  load  of  many.  It 
was  to  guard  against  the  possibility  of  such 
commercial  embarrassments,  no  doubt,  that 
the  power  of  regulating  commerce  amonc;  the 
States  was  conferred  upon  the  Federal  Gov- 
ernment." 

The  distinction  between  the  cases  in  which 
Congress  has  exerted  its  power  over  commerce, 
and  those  in  which  it  has  abstained  from  its 
exercise,    as   bearing   upon  state  legislation 
touching  the  subject  was  first  plainly  pointed 
out  by  Mr.  Justice  Curtis  in  the  case  of  Cooley 
V.  Port  Wardens,  58  U.  S.  12  How.  299,  818, 
[13:  996.  1004],  and  applies  to  commerce  with 
foreign  Nations  as  well  as  to  commerce  among 
the  States.    In  that  case,  speaking  of  com- 
merce with  foreign  Nations,  he  said,  p.  819 
[1005]:      "Now,  the  power  to  regulate  com 
merce  embraces  a  vast  field,  containing  not 
only  many  but  exceedingly  various  suolects 
quite  unlike  in  their  nature;  some  imperatively 
demanding  a  single  uniform  rule  operating 
equally  on  the  commerce  of  the  United  States 
in  every  port;  and  some,  like  the  subject  now 
in  question,  as  imperatively  demanding  that 
diversity  which  alone  can  meet  the  local  neces- 
sities of  navigation."    It  was,  therefore,  held 
in  that  case  that  the  laws  of  the  several  States 
concerning  pilotage,  although  in  their  nature 
regulations  of  foreign  commerce,  were,  in  the 
absence  of  legislation  on  the  same  subject  by 
Congress,  valid  exercises  of  power.    The  sub- 
ject was  local  and  not  national,  and  was  likely 
to  be  best  provided  for,  not  by  one  system  ot 
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plan  of  regulations,  but  by  a?  many  as  the 
legislative  discretion  of  tbe  several  Slates 
[4821  *^oul^  deem  applicable  to  tbe  local  peculiari- 
^  ties  of  tbe  ports  within  their  limits;  and  to  this 
it  may  be  i^ded  that  it  was  a  subject  impera 
lively  demanding  positive  regulation.  Tbe 
absence  of  legislation  on  the  subject,  therefore, 
by  Congress,  was  evidence  of  its  opinion  that 
the  matter  might  be  best  regulated  by  local 
authority,  and  proof  of  its  intentioD  that  local 
regulations  might  be  made. 

it  may  be  argued,  however,  that,  aside  from 
such  regulations  as  these,  which  are  purely 
local,  the  inference  to  be  drawn  from  the  ab- 
sence of  legislation  by  Congress  on  the  sub 
ject  excludes  state  legislation  affecting  com 
merce  with  foreign  Kations  more  strongly 
than  that  affecting  commerce  among  the  States. 
Laws  which  concern  the  exterior  relations  of 
the  United  States  with  other  Nations  and  gov- 
ernments are  general  in  their  nature,  and 
should  proceed  exclusively  from  the  legislative 
authority  of  the  Nation.  The  organization  of 
our  state  and  federal  svstem  of  government  is 
such  that  the  people  of  the  several  States  can 
have  no  relations  with  foreign  powers  in  re- 
spect to  commerce  or  any  other  subject,  ex- 
cept through  tbe  Government  of  the  United 
States  and  its  laws  and  treaties.  Henderton  v. 
Mayor-  of  N,  Y.  92  U.  S.  259.  278  [28:  548. 
5491. 

The  same  necessity  perhaps  does  not  exist 
equally  in  reference  to  commerce  among  the 
States.  The  power  conferred  upon  Congress 
to  regulate  commerce  among  the  States  is  in- 
deed contained  in  the  same  clau^se  of  the  Con- 
stitution which  confers  upon  it  power  to  reg- 
ulate commerce  with  foreign  Nations.  The 
grant  is  conceived  in  the  same  terms,  and  the 
two  powers  are  undoubtedly  of  the  same  class 
and  character  and  equally  extensive.  The 
actual  exercise  of  its  power  over  either  subject 
is  equally  and  necessarily  exclusive  of  that  of 
the  States,  and  paramount  over  all  the  powers 
of  the  States;  so  that  state  legislation,  however 
legitimate  in  its  origin  or  object,  when  It  con- 
flicts with  the  positive  legislation  of  Congress, 
or  its  intention  reasonably  implied  from  its  si- 
lence, in  respect  to  the  subject  of  commerce  of 
both  kinds,  must  fail.  And  yet  in  respect  to 
commerce  among  the  States,  it  may  t>e  for 
the  reason  already  assigned  that  the  same  in- 
ference is  not  always  to  oe  drawn  from  the  ab- 
sence of  congressional  legislation  as  might  be 
in  the  case  of  commerce  with  foreign  Na- 
[483]  tions.  The  question,  therefore,  may  be  still 
considered  in  each  case  as  it  arises,  whether 
the  fact  that  Congress  has  failed  in  the  partic 
ular  instance  to  provide  by  law  a  regulation  of 
commerce  among  the  States  is  conclusive  of 
its  intention  that  the  subject  shall  be  free  from 
all  positive  regulation,  or  that,  until  it  posi- 
tively interferes,  such  commerce  may  be  left 
to  bie  freely  dealt  with  by  the  respective 
States. 

We  have  seen  that  in  the  case  of  tbe  State 
Fi'tight  Tax,  82  U.  S.  15  Wall.  282  [21: 14«J. 
a  tax  imposed  by  one  State  upon  freight  trans 
ported  to  or  from  another  State  was  held  to  be 
void  as  a  regulation  of  commerce  among  tbe 
States,  on  the  ground  that  the  transportation 
of  passengers  or  merchandise  through  a  State, 
or  trom  one  State  to  another,  was  in  its  nature 
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national,  so  that  it  should  be  subjected  to  one 
uniform  system  or  plan  of  regulation  uoder 
the  control  of  one  regulating  power.  In  that 
case  the  tax  was  not  imposed  for  the  parpoee 
of  regulating  interstate  commerce,  but  in  or 
der  to  raise  a  revenue,  and  would  have  been  a 
legitimate  exercise  of  an  admitted  power  of  tlie 
State  if  it  had  not  been  exerted  so  as  to  oper- 
ate as  a  regulation  of  interstate  commerce. 
Any  other  regulation  of  interstate  commeroe, 
applied  as  the  tax  was  in  that  cafe,  would  fall 
equally  within  the  rule  of  its  decision.  If  tbe 
State  has  not  power  to  tax  freight  and  passen- 
gers passing  through  it,  or  to  or  from  it,  from 
or  into  another  State,  much  less  would  it  hafe 
the  power  directly  to  regulate  such  transporta- 
tion, or  to  forbid  it  altogether.  If  in  ibe  prea- 
ent  case  the  law  of  Iowa  operated  upon  all  mer- 
chandise sought  to  be  brought  from  aooiber 
State  into  ita  limits,  there  could  be  no  douU 
that  it  would  be  a  regulation  of  commerce 
among  tbe  States  and  repugnant  to  tbe  Con4i- 
tution  of  the  United  States.  In  point  of  fact, 
however,  it  applies  only  to  one  class  of  articles 
of  a  particular  Icind,  and  prohibits  their  intro- 
duction into  the  State  upon  special  grounds. 
It  remains  for  us  to  consider  whether  those 
grounds  are  sufficient  to  justify  it  as  an  excep- 
tion from  the  rule  which  would  govern  if  tbey 
did  not  exist. 

It  may  be  material  also  to  state  in  this  con- 
nection that  Congress  had  legislated  on  the 
general  subject  of  interstate   commerce  by 
means  of  railroads  prior  to  tbe  date  of  tbe 
transaction  on  which  the  present  suit  is  found- 
ed.   Section  5258  of  the  Revised  Statutes  pro- 
vides that  "Every  railroad  company  in  the 
United  States  whose  road  is  operated  by  steam, 
its  successors  and  assigns,  is  hereby  author- 
ized to  carry  upon  and  over  its  road,  boats, 
bildges,  and  ferries,   all  passengers,  troops, 
government  supplies,  mails,  freight,  and  prop^ 
erty  on  their  way  from  any  State  to  another    [{ 
State,  and  to  receive  compensation  therefor, 
and  to  connect  with  roads  of  other  States  so 
as  to  form  continuous  lines  for  the  transporta- 
tion of  the  same  to  the  place  of  destination.'* 
In  tbe  case  of  Railroad  Company  v.  Richmond^ 
86  U.  S.  19  Wall.  584.  [22:  178].  this  section, 
then  constituting  a  part  of  the  Act  of  Congress 
of  June  15,  1866,  was  considered.     Referring 
to  this  Act  and  the  Act  of  July  25.  Ib66.  au 
thorizing  I  he  construction  of  bridges  over  the 
Mississippi  River,  tbe  court  says:  **The%eAcu 
were  passed  under  the  power  vested  in  Con- 
gress to  regulate  commerce  among  ihe  several 
States,  and  were  designed  to  remove  trammels 
upon  transportation  between  different  Stales 
which  had  previously  existed,  and  to  prevent 
a  creation  of  such  trammels  in  future,  and  to 
facilitate  railway  transportation  by  authoriz 
ing  the  construction  of  bridges  over  the  navi- 
^ble  waters  of  the  Mississippi;  and  they  were 
ml  ended    to   reach   trammels  interposed  by 
state  enactments  or  by  existing  laws  of  Con- 


gress. 
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The  power  to  reguUite  commerce 


among  the  several  States  was  vested  in  Con- 
eress  In  order  to  secure  equality  and  freedom 
m  commercial  intercourse  against  discrimin- 
ating state  legislation." 

Congress  had  also  legislated  on  the  subject 
of  the  transportation  of  passengers  and  mer- 
chandise in  chapter  6,  title  48  of  the  Reriaed 
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SUtntet;  lections  4252  to  4280.  iDclusive,  hav- 
ing reference,  however,  mainly  to  traosporta- 
tion  in  vessels  by  water.  But  sectioDS  4278 
and  4279  relate  also  to  the  transportation  of 
nitro-glycerlne  and  other .  similar  explosive 
substances  by  land  or  water,  and  either  as  a 
matter  of  commerce  with  foreign  countries  or 
among  the  several  States.  Section  4280  pro- 
vides that  '*The  two  preceding  sections  shall 
Dot  be  so  construed  as  to  prevent  any  State, 
Territory,  district,  city  or  town  within  the 
United  States  from  regulating  or  from  prohib- 
iting the  traffle  in  or  transportation  or  those 
substances  between  persons  or  places  lying  or 

r485]  being  within  their  respective  territorial  limits, 
or  from  prohibiting  the  introduction  thereof 
into  such  limits  for  sale,  use  or  consumption 
therein." 

So  far  as  these  regulations  made  by  Congress 
extend  they  are  certidnly  indications  of  its  in- 
tention that  the  transportation  of  commoditiei^ 
between  the  States  shall  be  free,  except  where 
it  is  positively  restricted  by  Congress  itself,  or 
by  the  States  in  particular  cases  by  the  expraes 
permission  of  Congress.  On  this  point  the 
language  of  this  court  in  the  case  of  IfobUs 
County  V.  Kimbaa,  102  U.  S.  691. 697  [26:  238, 
289],  is  applicable.  Repeating  and  expanding 
the  idea  expressed  in  the  opinion  in  the  case 
of  CoUey  V.  Part  Warderu,  58  U.  S.  12  How. 
299  [18:  996],  this  court  said:  **The  sublei^U, 
indeed,  upon  which  Congress  can  act  under 
this  power  are  of  infinite  variety,  requiring 
for  their  successful  management  different 
plans  or  modes  of  treatment.  Some  of  them 
are  national  in  their  character,  and  admit  and 
reouire  uniformity  of  regulation,  affecting 
alike  all  the  States;  others  are  local,  or  are 
mere  aids  to  commerce,  and  can  only  be  prop- 
.  erly  regulated  by  provisions  adapted  to  their 
special  circumstances  and  localities.  *In  the 
former  class  may  be  mentioned  all  that  portion 
of  commerce  with  foreign  countries  or  be- 
tween the  States  which  consists  iu  the  trans- 
portation, purchase,  sale  and  exchange  of 
commodities.  Here  there  can  of  necessity  be 
only  one  system  or  plan  of  regulations,  and 
that  Congress  alone  can  prescribe.  Its  non- 
action in  such  cases  with  respect  to  any  par- 
ticular commodity  or  mode  of  transporta- 
tion is  a  declaration  of  its  purpose  that  the 
commerce  in  that  commodity,  or  by  that 
means  of  transportation,  shall  be  free.  There 
would,  otherwise,  be  no  security  against  con- 
flicting regulations  of  different  States,  each 
discriminating  in  favor  of  its  own  products 
and  against  the  products  of  citizens  of  other 
States.  And  it  is  a  matter  of  public  history 
that  the  object  of  vesting  in  Congress  the 
power  to  regulate  commerce  with  foreign  Na^ 
tions  and  among  the  States  was  to  insure  uni 
formity  of  regulation  against  conflicting  and 
discriminating  state  legislation."  Also  102 
U.  S.  702  [26:  241]:  "Commerce  with  foreign 
countries  and  among  the  States,  strictly  con- 
sidered, consists  in  intercourse  and  traffic,  in 
eluding  in  these  terms  navigation  and  the 
transportation  and  transit  of  persons  and  prop- 
erty,  as  well  as  the  purchase,  sale  and  ex- 

1 486]  change  of  commodities.  For  the  regulation  of 
commerce  as  thus  defined,  there  can  be  only 
one  system  of  rules,  applicable  alike  to  the 
whole  country;  and  the  authority  which  can 
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act  for  the  whole  country  can  alone  adopt 
such  a  system.  Action  upon  it  bv  separata 
States  is  not,  therefore,  permissible. 

The  principle  thus  announced  has  a  more 
obvious  application  to  the  circumstances  of 
such  a  case  as  the  present,  when  it  is  consid- 
ered that  the  law  of  the  State  of  Iowa  under 
consideration,  while  it  professes  to  regulate 
the  conduct  of  carriers  engaged  in  transpor- 
tation within  the  limits  of  that  State,  never- 
theless materially  affects,  if  allowed  to  operate, 
the  conduct  of  such  carriers,  both  as  respects 
their  rights  and  obligations,  in  every  other 
State  into  or  through  which  they  pass  in  the 
prosecution  of  their  business  of  interstate 
transportation.  In  the  present  case,  the  de- 
fendant is  sued  as  a  common  carrier  in  the 
State  of  Dlinois,  and  the  breach  of  duty  al- 
leged against  it  is  a  violation  of  the  law  of 
that  State  in  refusing  to  receive  and  transport 
goods  which,  as  a  common  carrier,  by  that 
law,  it  was  bound  to  accept  and  carry.  It  in- 
terposes as  a  defense  a  law  of  the  State  of 
Iowa,  which  forbids  the  delivery  of  such  goods 
within  that  State.  Has  the  law  of  Iowa  any 
extratenitori^  force  which  does  not  belong 
to  the  law  of  the  State  of  Illinois?  If  the  law 
of  Iowa  forbids  the  delivery,  and  the  law  of 
Illinois  requires  the  transportation,  which  of 
the  two  shall  prevail?  How  can  the  former 
make  void  the  latter?  In  view  of  this  neces- 
sary operation  of  the  law  of  Iowa,  if  It  be  valid, 
the  language  of  this  court  in  the  case  of  EaU  v. 
IkOuir,  95  U.  S.  485,  488  [24: 547,  5481.  is  ex- 
actly in  point.  It  was  there  said:  "But  we 
think  it  may  safely  be  said  that  state  legisla- 
tion, which  seeks  to  impose  a  direct  burden 
upon  interstate  commerce,  or  to  interfere  di- 
rectly with  its  freedom,  does  encroach  upon 
the  exclusive  power  of  Congress.  The  statute 
now  under  consideration,  m  our  opinion,  oc- 
cupies that  position.  It  does  not  act  upon  the 
business  through  the  local  instruments  to  be 
employed  after  coming  within  the  State,  but  [487] 
directly  upon  the  business  as  it  comes  into  the 
State  from  without  or  goes  out  from  within. 
While  it  purports  only  to  control  the  carrier 
when  engaged  within  the  State,  it  must  neces- 
sarily influence  his  conduct  to  some  extent  in 
the  management  of  his  business  throughout 
his  entire  voyage.  His  disposition  of  passen- 
gers taken  up  and  put  down  within  the  State, 
or  taken  up  within  to  be  carried  without,  can- 
not but  affect  in  a  greater  or  less  degree  those 
taken  up  without  and  brought  within,  and 
sometimes  those  taken  up  within  and  put  down 
without.  A  passenger  in  the  cabin  set  apart 
for  the  use  of  whites  without  the  State  must, 
when  the  boat  comes  within,  share  the  accom- 
modations of  that  cabin  with  such  colored 
persons  as  may  come  on  board  afterwards,  if 
the  law  is  enforced.  It  was  to  meet  just  such 
a  case  that  the  commercial  clause  in  the  Con- 
stitution was  adopted.  The  River  Mississippi 
passes  through  or  along  the  borders  of  ten 
different  States,  audits  tributaries  reach  many 
more.  The  commerce  upon  these  waters  is 
immense,  and  its  regulation  clearly  a  matter 
of  national  concern.  If  each  State  was  at  lib- 
erty to  regulate  the  conduct  of  carriers  while 
within  its  jurisdiction,  the  confusion  likely  to 
follow  could  not  but  be  productive  of  great 
inconvenience    and    unnecessary    hardship. 
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Bach  State  oonld  proTide  for  Ita  own  passcn- 
sen  and  regulate  the  transportation  of  Its  own 
freight,  regardless  of  the  interests  of  others. 
'  Nay,  more,  it  could  prescribe  rules  bv  which 
the  carrier  must  be  governed  within  the  State, 
in  respect  to  passengers  and  property  brought 
^m  without  On  one  side  of  the  nver  or  its 
tributaries  he  might  be  required  to  observe 
one  set  of  rules,  and  on  the  other  another. 
Commerce  cannot  flourish  in  the  midst  of  such 
embamskssments.  No  carrier  of  passengers 
can  conduct  his  business  with  satisfaction  to 
himself,  or  comfort  to  those  employing  him, 
if  on  one  side  of  a  state  line  his  passengers. 
boUi  white  and  colored,  must  be  permitted  to 
occupy  the  same  cabin,  and  on  the  other  be 
kept  separate.  Uniformity  in  the  regulations 
by  which  he  is  to  be  governed  from  one  end 
to  the  other  of  his  route  is  a  necessity  in  his 
business,  and  to  secure  it  Congress,  which  is 
untrammeled  by  state  lines,  has  been  vested 
with  the  exclusive  legislative  power  of  deter- 
mining what  such  regulations  shall  be." 

It  is  impossible  to  Justify  this  Statute  of 
Iowa  by  classifying  it  as  an  inspection  law. 
The  right  of  the  States  to  pass  inspection  laws 
rd.AAi  ^  expressly  recognized  in  article  I,  §  10,  of  the 
l^^^i  Constitution,  in  Uie  clause  declaring  that  ''No 
State  shall,  without  the  consent  of  Congress, 
lay  any  imposts  or  duties  on  imports  or  ex- 
ports, except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws.  •  •  * 
And  all  such  laws  shall  be  subject  to  the  re- 
vision and  control  of  the  Congress."  The 
nature  and  character  of  the  inspection  laws  of 
the  States,  contemplated  by  this  provision  of 
the  Constitution,  were  very  fully  exhibited  in 
the  case  of  Turner  v.  Maryland,  107  U.  S.  88 
[27:8701.  "The  object  of  inspection  laws," 
said  CmefJiuUoe  Marshall  in  Qttb<m»  v.  Ogdm, 
82  U.  8.  9  Wheat.  1,  208  [6:  28,  71],  "is  to  im- 
prove the  quality  of  articles  produced  by  the 
labor  of  a  country:  to  fit  them  for  exportation 
or,  it  may  be,  for  domestic  use.  They  act  up- 
on the  subject,  before  it  becomes  an  article  of 
foreign  commerce,  or  of  commerce  among  the 
States,  and  prepare  it  for  that  purpose."  They 
are  confined  to  such  particulars  as,  in  the  es- 
timation of  the  Legislature  and  according  to 
the  customs  of  trade,  are  deemed  necessary  to 
fit  the  inspected  article  for  the  market,  by  giv- 
ing to  the  purchaser  public  assurance  that  the 
article  is  in  that  condition,  and  of  that  quality, 
which  makes  it  merchantable  and  fit  for  use 
or  consumption.  They  are  not  founded  on 
the  idea  that  the  things,  in  respect  to  which 
inspecUon  is  required,  are  daneerous  or  nox- 
ious in  themselves.  As  was  said  in  Turner  v. 
Maryland,  107  U.  S.  88.  55  [27: 870,  876]. 
"Recognized  elements  of  inspection  laws  have 
alwavs  been  quality  of  the  article,  form,  capac- 
ity, dimensions,  and  weight  of  package,  mode 
of  putting  up,  and  marking  and  branding  of 
various  kinds,  all  these  matters  being  super- 
vised by  a  public  officer  having  authoritv  to 
pass  or  not  pass  the  article  as  lawful  merchan- 
dise, as  it  did  or  did  not  answer  the  prescribed 
requirements.  It  has  never  been  rc^rded  as 
necessary,  and  it  Is  manifestly  not  necessary, 
that  all  of  these  elements  should  coexist  m 
order  to  make  a  valid  inspection  law.  Quality 
alone  may  be  the  subject  of  inspection,  with- 
out other  rt^uirement,  or  the  inspection  may 
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be  made  to  extend  to  all  of  the  above  mattaFS." 
It  has  never  been  regarded  as  within  the  legiti* 
mate  scope  of  inspection  laws  to  forbid  trtds  [ 
in  respect  to  any  known  article  of  commerce, 
irrespective  of  its  condition  and  quality,  mere- 
ly on  account  of  its  intrinsic  nature  and  the 
injurious  consequences  of  its  use  or  abuse. 

For  similar  reasons  the  Statute  of  Iowa  on- 
der  consideration  cannot   be  regarded  as  t 
regulation  of  quarantine  or  a  sanitary  provis- 
ion for  the  purpose  of  protecting  the  physical 
health  of  the  commtmity,  or  a  law  to  prevent 
the  introduction  into  the  State  of  disease,  con- 
tagious, infectious  or  otherwise.    DoubtleH 
the  States  have  power  to  provide  by  law  suit- 
able measures  to  prevent  Uie  introductioQ  into 
the  States  of  articles  of  trade,  which,  on  ac- 
count of  their  existing  condition,  would  bring 
in  and  spread  disease,  pestilence,  and  death, 
such  as  rags  or  other  substances  infected  with 
the  germs  of  yellow  fever  or  the  virus  of  small- 
pox, or  cattle  or  meat  or  other  provisions  that 
are  diseased  or  decayed,  or  otherwise,  from 
their  condition  and  quality,  unfit  for  homao 
use  or  consumption.    Such  articles  are  not 
merchantable;  they  are  not  legitimate  sabjects 
of  trade  and  commerce.    They  may  be  rightly 
outlawed  as  intrinsically  and  directly  the  im- 
mediate sources  and  causes  of  destruction  to 
^uman  health  and  life.    The  self  protecting 
power  of  each  State,  therefore,  may  be  ri^t- 
fully  exerted  against  their  introduction,  and 
such  exercises  of  power  cannot  be  conridered 
regulations  of   commerce  prohibited  hj  the 
Constitution.    Upon  this  point,  the  observa- 
tions of  Mr.  Ju9t%ce  Catron  in  the  Lkenee  Caesi, 
46  U.  S.  5  How.  504,  599  [12:  256,  2IHn  are 
verv  much   to  the   point.    Speaking  of  the 
police  power,  as  reserved  to  the  States,  and 
its  relation  to  the  power  granted  to  Congress 
over  commerce,  he  said:    "The  assumption  Is 
that  the  police  power  was  not  touched  by  the 
Constitution,  but  left  to  the  States,  as  the  Con- 
stitution   found   it      This  is  admitted;  and 
whenever  a  thing.,  from  character  or  condition, 
is  of  a  desc'iiptSon  to   be  regulated  by  that 
power  in  the  State,  then  the  regulation  may  be 
made  by  the  State,  and  Congress  cannot  in- 
terfere.   But  this  must  always  depend  on  facts 
subject  to  legal  ascertainmeni,  so  that  the  in- 
jured may  have  redress.    And  the  fact  must 
find  its  support  in  this:  whether  the  prohibited 
article  belongs  to,  and  is  subject  to  be  regu 
lated  as  a  i^rt  of,  foreign  commerce,  or  of 
commerce  among  the  States.    If,  from  lu  nat- 
ure, it  does  not  oelong  to  commerce,  or  if  Its 
condition,  from  putrescence  or  other  cause,  is 
such,  when  it  is  about  to  enter  the  State,  that 
it  no  longer  belongs  to  commerce,  or  in  other 
words  is  not  a  commercial  article,   then  the 
state   power   may  exclude  its  introduction. 
And  as  an  incident  to  this  power,  a  State  may 
use  means  to  ascertain  the  fact.    And  here  is 
the  limit  between  the  sovereign  power  of  the 
State  and  the  federal  power.    That  is  to  say, 
that  which  does  not  belong  to  commerce  Is 
within  the  Jurisdiction  of  the  police  power  of 
the  State;   and    that  which  does    belong  to 
commerce  is   within  the  jurisdiction  of   the 
United  States.    And  to  this  limit  must  all  the 
general  views  come,  as  I  suppose,  that  were 
suggested  in  the  reasoning  of^tnis  court  in  Uhs 
cases  of  Otbbont  v.  Ogden,  Brown  v.  Mar^ULmd^ 
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•nd  New  York  ▼.  3lUn.  What,  then,  is  the 
•asumptlon  of  the  state  court?  Undoubtedly, 
in  effect,  that  the  State  had  the  power  to  de- 
clare what  should  be  an  article  of  lawful  com- 
merce in  the  particular  State;  and  having  de- 
clared that  ardent  spirits  and  wines  were  del- 
eterious to  morals  and  health,  they  ceased  to  be 
commercial  commodities  there,  and  that  then 
the  police  power  attached,  and  consequently 
the  powers  of  Congress  could  not  interfere. 
The  exclusive  state  power  is  made  to  rest,  not 
on  the  fact  of  the  state  or  condition  of  the  ar- 
ticle, nor  that  it  is  property  usually  passing  by 
sale  from  hand  to  hand,  but  on  the  aeclaralion 
found  in  the  state  laws,  and  asserted  as  the 
state  policy,  that  it  shall  be  excluded  from  com- 
merce. And  by  this  means  the  sovereign  Jur- 
isdiction in  the  state  is  attempted  to  be  created 
in  a  case  where  it  did  not  previously  exist. 
If  this  be  the  true  construction  of  the  constitu- 
tional provision,  then  the  paramount  power  of 
Congress  to  regulate  commerce  is  subject  to  a 
very  material  limitation:  for  it  takes  from 
Congress,  and  leaves  with  the  States,  the 
power  to  determine  the  commodities,  or  art! 
cles  of  property,  which  are  the  subjects  of 
lawful  commerce.  Congress  may  regulate, 
but  the  States  determine  what  sliall  or  shall 
not  be  regulated.  Upon  this  theory  the  power 
to  regulate  commerce,  instead  of  being  para- 
mount over  the  subject,  would  become  sub- 
ordinate to  the  state  police  power;  for  it  is  ob- 
[401]  vious  that  the  power  to  determine  the  articles 
which  maybe  the  subjects  of  commerce,  and 
thus  to  circumscribe  its  scope  and  operation. 
Is,  in  effect,  the  controlling  one.    The  police 

Sower  would  not  only  be  a  formidable  rival, 
ut,  in  a  struggle,  must  necessarily  triumph 
over  the  commercial  power,  as  the  power  to 
regulate  is  dependent  upon  the  power  to  fix 
and  determine  upon  the  subjects  to  be  regu- 
lated. The  same  process  of  legislation  and 
reasoning  adopted  by  the  State  and  its  courts 
could  bring  within  the  police  power  any  article 
of  consumption  that  a  titate  might  wish  to  ex- 
clude, whether  it  belonged  to  that  which  was 
drank,  or  to  food  and  clothing;  and  with  near- 
ly equal  claims  to  propriety,  as  malt  liquors 
and  the  produce  of  fruits  other  than  grapes 
stand  on  no  higher  ground  than  the  light 
wines  of  this  and  other  countries,  excluded, 
in  effect,  by  the  law  as  it  now  stands.  And  it 
would  only  be  another  step  to  regulate  real  or 
•upposed  extra vagauce  in  food  and  clothing." 
This  question  was  considered  in  the  case 
of  Railroad  Company  v.  Huun,  95  U.  S.  465 
[24:  527],  in  which  this  court  declared  an 
Act  of  the  Legislature  of  Missouri,  which 

Srohibited  driviDg  or  conveying  any  Texas, 
[exican  or  Indian  cattle  into  the  State,  be- 
tween the  first  day  of  March  and  the  first 
day  of  November  in  each  year,  to  be  in  conflict 
with  the  constitutional  provision  investing 
Congress  with  power  to  regulate  commerce 
among  the  several  States,  holding  that  such  a 
statute  was  more  than  a  quarantine  regulation, 
and  not  a  legitimate  exercise  of  the  police 
power  of  the  State.  In  that  case  it  was  said, 
p.  472  [5301.  "While  we  unhesitatingly  ad- 
mit that  a  state  may  pass  sanitary  laws,  and 
laws  for  the  protection  of  life,  libertv.  health. 
or  property  within  its  borders;  while  it  may 
prevent  persons  and  animals  suffering  under 


contagious  or  infectious  diseases,  or  convicts, 
etc. ,  from  entering  the  State;  while  for  the  pur 
pose  of  self  protection  it  may  establish  quar- 
antine and  reasonable  inspecuon  laws,  it  may 
not  interfere  with  transportation  into  ot 
through  the  State,  beyond  what  is  absolutely 
necessary  for  its  self  protection.  It  may  not» 
under  the  cover  of  exerting  its  police  powers^ 
substantially  prohibit  or  burden  either  foreign 
or  interstate  commerce.  *  *  *  The  reach  of 
the  statute  was  far  beyond  its  professed  object, 
and  far  into  the  realm  which  is  within  the  ex- 
clusive Jurisdiction  of  Congress.  •  •  •  The  [402] 
police  power  of  a  State  cannot  obstruct  foreign 
commerce  or  interstate  commerce  beyond  the 
necessity  for  its  exercise;  and.  under  color  of 
it,  objects  not  within  its  scope  cannot  be  se- 
cured at  the  expense  of  the  protection  afforded 
by  the  Federal  Constitution.  And  as  Its  range 
sometimes  comes  very  near  to  the  field  com- 
mitted by  the  Constitution  to  Congress,  it  is 
the  duty  of  the  courts  to  guard  vigilantlj 
against  any  needless  intrusion.'* 

The  same  principles  were  declared  in  Hen- 
dermm  v.  Mayor  of  New  York,  02  U.  S.  259 
[28:  548].  and  Chy  Lung  v.  Freeman,  92  U.  S. 
275  [28:  550].  In  the  latter  case,  speaking  of 
the  riffht  of  the  State  to  protect  itself  from  the 
introduction  of  paupers  and  convicted  crimi- 
nals from  abroad,  the  court  said:  '*Snch  a 
right  can  only  arise  from  a  vital  necessity  for 
its  exercise,  and  cannot  be  carried  beyond  the 
scope  of  that  necessity."  **It  may  also  be 
admitted,**  as  was  saia  in  the  case  of  B/oM- 
road  Company  v.  Hueen,  95  U.  8.  405,  471 
[24:  527,  580],  "that  the  police  power  of  a 
State  Justifies  the  adoption  of  precautionary 
measures  against  social  evila  Under  it  a 
State  may  legislate  to  prevent  the  spread  of 
crime  or  pauperism,  or  disturbance  of  the 
peace.  It  may  exclude  from  its  limits  con- 
victs, paupers,  idiots,  and  lunatics,  and  persons 
likely  to  become  a  public  charge,  as  well  as 
persons  afiUcted  by  contagious  or  infectious 
diseases;  a  right  founded,  as  intimated  In  the 
Fnueenger  Oases,  48  U.  S.  7How.  288  [12:  702], 
by  Mr,  Justice  Grier,  in  the  sacred  law  of  seli- 
def  ense.  Vide,  8  Sawy.  144.  The  same  prin- 
ciple, it  may  also  be  conceded,  would  Justify 
the  exclusion  of  property  dangerous  to  the 
property  of  citizens  of  the  State;  for  example, 
animals  having  contagious  or  infectious  dis- 
eases. All  these  exertions  of  power  are  in  Im- 
mediate connection  with  the  protection  of  per- 
sons and  property  against  noxious  acts  of  other 
persons,  or  such  a  use  of  property  as  is  inju- 
rious to  the  property  of  others.  They  are  self 
defensive.  6ut  whatever  may  be  the  nature 
and  reach  of  the  police  power  of  a  State,  it 
cannot  be  exercised  over  a  subject  confided  ex- 
clusively to  congress  by  the  Federal  Constitu- 
tion. It  cannot  invade  the  domain  of  the  Na- 
tional Government.  *  ♦  ♦  Neither  the  un- 
limited powers  of  a  State  to  tax,  nor  any  of  its  [403] 
large  police  powers,  can  be  exercised  to  such 
an  extent  as  to  work  a  practical  assumption  of 
the  powers  properly  conferred  upon  Congress 
by  the  Constitution." 

It  is  conceded,  as  we  have  already  shown, 
that  for  the  purposes  of  its  policy  a  State  has 
legislative  control,  exclusive  of  Congress,  with- 
in its  territorvof  all  persons,  things,  and  trans- 
actions of  strictly  internal  concern.    For  the 
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purpose  of  protectins  its  people  against  the 
eTils  of  iDtemperaQce  It  has  the  right  to  pro- 
hibit the  manufacture  within  its  limits  of  in- 
toxicating liquors;  it  may  also  prohibit  all  do- 
mestic commerce  in  them  between  its  own  in- 
habitants, whether  the  articles  are  introduced 
from  other  States  or  from  foreign  countries;  it 
may  punish  those  who  sell  them  in  violation 
of  its  laws;  it  may  adopt  any  measures  tend- 
ing, even  indirectly  and  remotely,  to  make  the 
policy  effective  until  it  passes  the  line  of  power 
delegated  to  Congress  under  the  Constitution. 
It  cannot,  without  the  consent  of  Congress,  ex- 
pressed or  implied,  regulate  commerce  between 
its  people  and  those  of  the  other  States  of  the 
Union  in  order  to  effect  its  end,  however  de- 
sirable such  a  regulation  might  be. 

The  Statute  of  Iowa  under  consideration 
falls  within  this  prohibition.  It  is  not  an  in- 
spection law;  it  is  not  a  quarantine  or  sanitary 
law.  It  is  essentially  a  regulation  of  com- 
merce among  the  States  within  any  definition 
heretofore  given  to  that  term,  or  which  can  be 
given;  and  although  its  motive  and  purpose 
are  to  perfect  the  policy  of  the  State  of  Iowa 
in  protecting  its  citizens  against  the  evils  of  in 
temperance,  it  is  none  the  less  on  that  account 
a  r^^lation  of  commerce.  If  it  had  extended 
its  provisions  so  as  to  prohibit  the  introduction 
into  the  State  from  foreign  countries  of  all  im- 
portations of  intoxicating  liquors  produced 
abroad,  no  one  would  doubt  the  nature  of  the 
provision  as  a  regulation  of  foreign  commerce. 
Its  nature  is  not  changed  by  its  application  to 
commerce  among  the  States. 

Can  it  be  supposed  that  by  omitting  any  ex- 
press declarations  on  the  subject.  Congress  has 
intended  to  submit  to  the  several  States  the  de- 
cision of  the  question  in  each  locality  of  what 
shall  and  what  shall  not  be  articles  of  traffic  in 
the  interstate  commerce  of  the  country?  If  so. 
it  has  left  to  each  State,  according  to  its  own 
caprice  and  arbitrary  will,  to  discriminate  for  or 
against  every  article  grown,  produced,  manu- 
factured, or  sold  in  any  State  and  sought  to 
be  introduced  as  an  article  of  commerce  into 
any  other.  If  the  State  of  Iowa  may  prohibit 
the  importation  of  intoxicating  liquors  from 
all  other  States,  it  may  also  incluae  tobacco, 
or  any  other  article,  the  use  or  abuse  of  which 
it  may  deem  deleterious.  It  may  not  choose, 
even,  to  be  governed  by  considerations  grow- 
ing out  of  the  health,  comfort,  or  peace  of  the 
community.  Its  policy  may  be  directed  to 
other  ends.  It  may  choose  to  establish  a  sys- 
tem directed  to  the  promotion  and  benefit  of 
its  own  agriculture,  manufactures  or  arts  of 
any  description,  and  prevent  the  introduction 
and  sale  within  its  limits  of  any  or  of  all  arti- 
cles thait  it  may  select  as  coming  into  compe- 
tition with  those  which  it  seeks  to  protect 
The  i>olice  power  of  the  State  would  extend  to 
such  cases,  as  well  as  to  those  in  which  it  was 
sought  to  legislate  in  behalf  of  the  health, 
peace,  and  morals  of  the  people.  In  view  of 
the  commercial  anarchy  and  confusion  that 
would  result  from  the  diverse  exertions  of 
power  by  the  several  States  of  the  Union,  it 
canpot  be  supported  that  the  Constitution  or 
Congress  have  intended  to  1  mit  the  freedom 
of  commercial  intercourse  among  the  people 
of  Uie  several  States.  '  'It  cannot  be  too  strong- 
iv  insisted  upon."  said  this  court  in  Wab<uA, 
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«.  L  A  P.  B.  Co,  V.  IfUruw  118  U.  S.  557.  5?'i 
[80:  244.  249],  "that  the  right  of  continuous 
transportation  from  one  end  of  the  country  to 
the  other  is  essential  in  modern  times  to  that 
freedom  of  commerce  from  the  restraints 
which  the  States  might  choose  to  impose  upon 
it,  that  the  commerce  clause  was  intended  to 
secure.  This  clause,  giving  to  Congress  the 
power  to  regulate  commerce  among  Uie  States 
and  with  foreign  nations,  as  this  court  has  said 
before,  was  among  the  most  important  of  the: 
subjects  which  prompted  the  formation  of  the 
Constitution.  Cook  v.  i\i.  97  U.  S.  666,  574 
[24:  1015,  10181;  Brown  v.  Md,  25  U.  8. 12 
Wheat.  419,  446  [6:  678. 688].  And  it  would 
be  a  very  feeble  and  almost  useless  provision, 
but  poorly  adapted  to  secure  the  entire  free- 
dom of  commerce  among  the  States,  whidi  r^g 
was  deemed  essential  to  a  more  perfect  union 
by  the  f ramers  of  the  Constitution,  If,  at  every 
stage  of  the  transportation  of  goods  and  chat- 
tels through  the  country,  the  State,  within 
whose  limits  a  nart  of  the  transportation  must 
be  done,  could  impose  regulations  concerning 
the  price,  compensation,  or  taxation,  or  anv 
other  restrictive  regulation  interfering  with 
and  seriously  embarrassing  this  commerce." 

In  Brown  v.  Hotuton,  114  U.  S.  622,  680 
[29:  257.  260],  it  was  declared  that  the  power 
of  Congress  over  commerce  among  the  States 
"is  certainly  so  far  exclusive  that  no  State  has 
power  to  make  any  law  or  regulation  which 
will  affect  the  free  and  unrestrained  intercourse 
and  trade  between  the  States,  as  Congress  has 
left  it,  or  which  will  impose  any  discriminating 
burden  or  tax  upon  the  citizens  or  products  of 
other  States,  coming  or  brought  within  Its  Ju- 
risdiction. All  laws  and  regulations  are  re- 
strictive of  natural  freedom  to  some  extent: 
and,  where  no  regulation  is  imposed  by  the 
government  which  has  the  exclusive  power  to 
regulate,  it  is  an  indication  of  its  will  that  the 
matter  shall  be  left  free.  So  long  as  Congress 
does  not  pass  any  law  to  regulate  commerce 
amone  the  several  States,  it  Uiereby  Indicates 
its  will  that  that  commerce  shall  be  free  and 
untrammeled;  and  any  regulation  of  the  sub- 
lect  by  the  Slates  is  repugnant  to  such  freedom. 
This  has  frequently  been  laid  down  as  law  in 
the  judgments  of  tfhis  court." 

The  present  case  is  concluded,  we  think,  by 
the  judgment  of  this  court  in  WaiUng  t.  IftcA- 
igan,  116  U.  S.  446  [29:  691].    In  that  case  an 
Act  of  the  Legislature  of  the  State  of  Michigan. 
which  imposed  a  tax  upon  persons  who,  not 
residing   or  having  their  principal  place  of 
business  within  the  State,  engaged  there  in  the 
business  of  selling  or  soliciting  the  sale  of  in- 
toxicating liquors  to  be  shipp^  Into  the  Slate 
from  places  without  it,  but  did  nol  impose  a 
similar  tax  upon  persons  selling  or  sobidUns 
the  sale  of  intoxicatine  liquors  manufactureo 
In  the  State,  was  decuirea  to  be  void  on  the 
ground  that  it  was  a  regulation  in  restraint  of     r 
commerce  repugnant  to  the  Constitution  of  the     ^ 
United  States.    In  that  case  it  was  said,  p.  459 
[695J:  "It  is  suggested  bv  the  learned  jadge, 
who  delivered  the  opinion  of  the  Supreme 
Court  of  Michigan  in  this  case,  that  the  tax 
imposed  bv  the  Act  of  1875  is  an  exercise,  by 
the  Legislature  of  Michigan,  of  the   police 
power  of  the  State  for  the  dlscouragemem  of 
the  use  of  intoxicating  liquors,  and  the  preoer- 
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ntkxB  of  the  health  and  morala  of  the  people. 
This  would  be  a  perfect  Justtflcation  of  the 
Act,  if  it  did  not  discriminate  against  the  ciii- 
MM  and  products  of  other  States  as  a  matter 
of  commerce  between  the  States,  and  thus 
nnirp  one  of  the  prerogatiTea  of  the  National 
Legislature.  Tlie  police  power  cannot  be  set 
up  to  control  the  inhibitions  of  the  Federal 
Oiiuititiition,  or  the  powers  of  the  United 
8utes  Government  created  thereby." 

it  would  be  error  to  lay  any  stress  on  the 
fict  tiiat  the  statute  passed  upon  in  that  case 
made  a  discnminatlon  between  citizens  and 
products  of  other  States  in  favor  of  those  of 
(iM  State  of  Michigsn,  notwithstanding  the  in- 
lisMrtioii  OB  that  pmnt  in  the  foregoing  extract 
from  the  opinion.    This  appears  plainly  from 
whst  was  decided  in  the  case  of  Bob6in$  ▼. 
3M^  Omntg  Taxing  DkMai,  190  U.  S.  489 
110: 6IMI].    It  was  there  said,  p.  497  [6971:  *'It 
k  itroogly  nrged,  as  if  it  were  amateriafpoint 
is  the  case,  that  no  discrimination  is  made  be- 
tween domestic  and  foreign  drummers — those 
of  Tennessee  and  those  of  other  States;  that 
all  are  taxed  alike.    But  that  does  not  meet  the 
dUBculty.     Interstate  commerce   cannot   be 
tAxed  at  all.  even  though  the  same  amount  of 
ttx  should  be  laid  on  domestlo  commerce,  or 
that  which  is  carried  on  solely  within  the  State. 
This  wan  decided  in  the  case  of  the  State 
Frtigkt  Tax,  8S  U.  8.  15  Wall  282  [21: 14G.]" 
io  answer  to  another  suggestion  in  the  opin- 
ioa  of  the  Supreme  Court  of  Michigan,  that 
tke  regulation  contained  in  the  Act  did  not 
saooDt  to  a  protiibition,  this  court  said:  "Wo 
sfe  usable  to  adopt  the  views  of  that  learned 
triboiBai  as  here  expressed     It  is  the  power  to 
regulate  commerce  among  the  several  States 
which  the  Constitution  in  terms  confers  upon 
Ooogreas;  and  this  power,  as  we  have  seen,  is 
exclusive  in  cases  like  the  present,  where  the 
subject  of  regulation  is  one  that  admits  and  re- 
qoires  uoiformity,  and  where  any  regulation 
ftffects  the  freedom  of  traffic  among  the  States." 
The  relation  of  the  police  powers  of  the  State 
Io  the  powers  granted  to  Congress  by  the  Con- 
kiltntion  over  foreign  and  interstate  commerce, 
VM  stated  l>y  this  court  in  the  opinion  in  the 
cam  of  IMUnM  v.  Shelby  Taxing  DiUriet,  120  U. 
&  4».  498  [30:  694,  696],  as  follows:  **It  U 
t^  an  established  principle,  as  already  in- 
ificaml,  thai  the  only  way  in  which  commerce 
between  the  States  can  be  legitimately  affected 
by  BiAte  laws  is  when,  by  virtue  of  its  police 
power,  and  its  Jurisdiction  over  persons  and 
property  within  its  limits,  a  State  provides  for 
the  security  of  the  lives,  limbs,  health  and 
roos/ort  of  persons,  and  the  protection  of  prop- 
erty; €fr  when  it  does  those  things  which  mav 
otherwise  incidentally  affect  commerce,  such 
SB  (he  astAblithment  and  regulation  of  high- 
ways^ canals,  railroads,  wharves,  ferries  and 
'icher  oofnmercial  facilities:  the  passage  of  in- 
•pettloo  laws  to  secure  the  due  ouaTity  and 
■■^Mire  of  products  and  commodities;  the  pas- 
sage of  laws  to  regulate  or  restrict  the  sale  of 
articl««  deemed  injurious  to  the  health  or  mor- 
als of  tJbe  oommunity :  the  imposition  of  taxes 
•poa  persons  residing  within  the  State  or  l)e 
Vmrisg  to  Its  population,  and  upon  avocations 
sadcmploy^Dents  pursued  therein,  not  directly 
noaaticifrl  with  foreign  or  interstate  commerce, 
or  villi  aooia  other  employment  or  business 
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exercised  under  authority  of  tlio  ConsdtutioL 
and  laws  of  the  United  States;  and  the  imposi- 
tion of  taxes  upon  all  property  within  tl.e  State 
mingled  with  and  forming  part  of  the  great 
mass  of  property  therein.  Bni  in  making  such 
internal  regulations  the  State  cannot  impose 
taxes  upon  persons  passing  tlirough  the  State, 
or  coming  into  it  merely  for  a  temporary  pur- 
pose, especially  if  connected  with  interstate  or 
foreign  commerce;  nor  can  it  impose  such 
taxes  upon  property  imported  into  the  State 
from  abroad  or  from  another  State,  and  not 
yet  become  a  part  of  the  common  mass  of 
property  therein;  and  no  discrimination  can  be 
made  by  any  such  regulations  adverselv  to  the 
persons  or  property  of  other  States;  and  no  reg- 
ulations can  be  made  directly  affecting  inter- 
state commerce.  Any  taxation  or  regulation 
of  the  latter  character  would  be  an  unauthor- 
ized interference  with  the  power  given  to  Con- 
gress over  the  subject.  ♦  ♦  ♦  In  a  word,  it 
may  l)e  said  that  in  the  matter  of  interstate 
commerce  the  United  States  are  but  one  coun- 
trv,  and  are  and  must  be  subject  to  one  system 
of  regulations,  and  not  to  a  multitude  of  sys- 
tems. The  doctrine  of  the  freedom  of  that 
commerce,  except  as  regulated  by  Congress,  is 
so  firmly  eslablished  that  it  is  unnecessary  to 
enlarge  further  upon  this  subject.*' 

The  section  of  the  Statute  of  Iowa,  the  valid- 
ity of  which  is  drawn  in  question  in  this  case, 
does  not  fall  within  this  enumeration  of  legiti- 
mate exertions  of  the  police  power.    It  is  not 
an  exercise  of  the  Jurisdiction  of  the  Slate  over 
persons  and  property  within  its  limits.    On 
the  contrary,  it  is  an  attempt  to  exert  that  Ju- 
risdiction over  persons  and  property  within  the 
limits  of  other  States.    It  seeks  to  prohibit  and 
stop  their  passage  and  importation  into  its  own 
limits,  ana  is  designed  as  a  regulation  for  the 
conduct  of  commerce  before  the  merchandise 
is  brought  to  its  border.    It  is  not  one  of  those 
local  regulations  designed  to  aid  and  facilitate 
commerce;  it  is  not  an  inspection  law  to  secure 
the  due  quality  and  measure  of  a  commodity; 
it  is  not  a  law  to  regulate  or  restrict  the  sale  of 
an  article  deemed  injurious  to  the  health  and 
morals  of  the  community;  it  is  not  a  regulation 
confined  to  the  purely  internal  and  domestic 
commerce  of  the  State;  it  is  not  a  restriction 
which  only  operates  upon  property  after  it  has 
become  mingled  with  and  forms  part  of  the 
mass  of  the  property  within  the  State.    It  is, 
on  the  other  hand,  a  regulation  directly  affect- 
ing Interstate  commerce  in  an  essential  and 
vital  point    If  authorized,  in  the  present  in- 
stance, upon  the  grounds  and  motives  of  the 
policy  which  have  dictated  it,  the  same  reason 
would  Justify  any  and  every  other  state  regu- 
lation of  interstate  commerce  upon  any  grounds 
and  reasons  which  might  prompt  in  particular 
cases  their  adoption.    It  is,  therefore,  a  regu 
lation  of  that  character  which  constitutes  an 
unauthorized   interference    with  the   power 
given  to  Congress  over  the  subject.    If  not  in 
contravention  of  any  positive  legislation  by 
Congress,  it  is  nevertheless  a  breach  and  inter- 
ruption of  that  lil)erty  of  trade  which  Con- 
gress ordains  as  the  national  policy,  by  willing 
that  it  sliall  be  free  from  restrictive  regula- 
tions. 

It  may  l)e  said,  however,  that  the  right  of 
I  the  State  to  restrict  or  prohibit  sales  of  intoxi- 
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fating  liquor  within  its  limits,  conceded  to  ex- 
ist as  a  part  of  its  police  power  implies  the 
right  to  prohibit  its  importation,  beouise  the 
latter  is  necessary  to  the  effectual  exercise  of 
the  former.  The  argument  is  that  a  prohibi- 
tion of  the  sale  cannot  be  made  effective,  ex- 
cept by  preventing  the  introduction  of  the  sub- 
ject of  the  sale;  that  if  its  entrance  into  the 
State  is  permitted,  the  traffic  in  it  cannot  be 
suppress^.  Bat  ihe  right  to  prohibit  sales,  so 
far  as  conceded  to  the  States,  arises  only  after 
the  act  of  transportation  has  terminated,  be- 
cause the  sales  which  the  State  may  forbid  are 
of  things  within  its  jurisdiction.  Its  power 
over  them  docs  not  b^gin  to  oi>erate  until  thev 
are  brought  within  the  territorial  limits  which 
circumscribe  it.  It  might  be  very  convenient 
and  useful  in  the  execution  of  the  policy  of 
prohibition  within  the  State  to  extend  the  pow- 
ers of  the  State  beyond  its  territorial  limits. 
But  such  extraterritorial  powers  cannot  be  as- 
sumed upon  such  an  implication.  On  the  con- 
trary, the  nature  of  the  case  contradicts  their 
existence;  for  if  they  beloog  to  one  State, 
they  belong  to  aU,  and  cannot  be  exercised 
severally  and  independently.  The  attempt 
would  necessarily  produce  that  conflict  and 
confusion  which  it  was  the  veiy  purpose  of 
the  Constitution  by  its  delegations  of  national 
power  to  prevent. 

It  is  easier  to  think  that  the  right  of  impor- 
tation from  abroad,  and  of  transportation  from 
one  State  to  another,  includes,  by  necessary 
implication,  the  right  of  the  importer  to  sell  in 
unbroken  packages  at  the  place  where  the 
transit  terminates;  for  the  very  purpose  and 
motive  of  that  branch  of  commerce  which  con- 
sists in  transportation,  is  that  other  and  conse- 
quent act  of  commerce  which  consists  in  the 
sale  and  exchange  of  the  commodities  trans- 
ported. Such,  indeed,  was  the  point  decided 
m  the  case  of  Breton  v.  Maryland,  25  U.  8.  12 
Wheat,  419  [6:678],  as  to«loreign  commerce, 
with  the  express  statement,  in  tne  opinion  of 
Chief  JiLstice  Marshall,  that  the  conclusion 
would  be  the  same  in  a  case  of  commerce 
among  Uie  States.  But  it  is  not  necessary  now 
to  express  any  opinion  upon  the  point,  because 
that  question  does  not  anse  in  the  present  case. 
The  precise  line  which  divides  the  transaction, 
so  far  as  it  belongs  to  foreign  or  interstate  com- 
merce, from  the  internal  and  domestic  com- 
meice  of  the  State,  we  are  not  now  called  up- 
on to  delineate.  It  is  enough  to  say  that  the 
power  to  regulate  or  forbid  the  sale  of  a  com- 
modity, after  it  has  been  brought  into  the  State, 
does  not  carry  with  it  the  right  and  power  to 
prevent  its  introduction  by  transportauon  from 
another  State. 

For  these  reasons,  we  are  constrained  to  pro- 
nounce against  the  validity  of  the  section  of 
the  Statute  of  Iowa  involved  in  this  case. 

The  judgment  oftheCireuit  Court  of  the  United 
States  for  th€  Northern  District  of  Illinois  is  there- 
fore retersed,  and  the  cause  remanded,  with  in- 
structions to  sustain  the  demurrer  to  the  plea, 
and  to  take  further  proceedings  therein  in  con- 
formity with  this  opinion. 

Mr.  Justice  Lamar  was  not  present  at  the 
argument  of  this  case  and  took  no  part  in  its 
decision. 

Mr,  Jmtice  Field  concurring: 
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I  concur  in  the  Judgment  of  the  court  is 
this  case,  and  in  the  greater  part  of  Uie  opinioD 
upon  which  it  is  founded.    The  opinicm  dear- 
ly shows,  as  I  think,  that  the  law  of  Iowa  pro- 
hibiting the  importation  into  that  State  of  in- 
toxicatmg  liquors  is  an  encroachment  on  the 
power  of  Congress  over  interstate  commerce. 
That  commerce  is  a  subject  of  vast  extent    It 
embraces  intercourse  between  citizens  of  differ- 
ent States  for  purposes  of  trade  in  any  and  sD 
its  forms,  indudmg  the  transportation,  pur- 
chase,   sale,  and  exchange  of   commndides. 
The  power  to  regulate  it,  which  is  Vestvd  in 
Congress  in  the  same  clause  with  the  power 
to  regulate  commerce  with  foreign  Nations,  b 
general  in  its  terms.    And  to  regulate  this  com- 
merco   is   to  prescribe  the  conditions  under 
which  it  shall  be  conducted;  that  is,  how  far  it 
shall  be  free,  and  how  far  subject  to  restric- 
tions.   The  defendant  is  a  common  carrier  en- 
gaged in  the  transportation  of  frdght  by  rail- 
way, not  only  between  places  in  the  State  of 
Illinois,  but  also  between  places  in  dLfferent 
States.    In  the  latter  business  it  is,  therefore, 
engaged  in  interstate  commerce.    Whatever  is 
an  article  of  commerce  it  may  carry,  subject 
to  such  regulations  as  may  be  necessary  for  the 
convenience   and   safety  of   the   conununity 
through  which  its  cars  pass,  and  to  insure 
safety  in  the  carriage  of  the  freight.    The  law 
of  Iowa  prescribing  the  conditions  upon  whidi 
certain  liquors  maybe  imported  into  that  State 
is,  therefore,  a   regulation  of  interstate  com-     m 
merce.    Sudi  regulation,  where  the  subject, 
like  the  transportation  of  goods,  is  nationid  in 
its  character,  can  be  made  only  by  Congress, 
the  power  which  can  act  for  the  whole  country. 
Action  by  the  States  upon  such  commerce  is 
not,  therefore,  permissible.    Mobile  County  ^. 
Kimball,  102  U.  S.  691, 697  [26:  288,  289]. 

What  is  an  article  of  commerce  is  determin- 
able by  the  usages  of  the  commerdal  world, 
and  does  not  depend  upon  the  declaration  of 
any  State.    The  State  possesses  the  power  to 
prescribe  all  such  regulations  with  respect  to 
the  poflsession,  use,  and  sale  of  property  within 
its  limits  as  may  be  necessary  to  protect  the 
health,  lives,  and  morals  of  its'people;  and  that 
power  may  be  applied  to  all  kinds  of  property. 
even  that  which  in  its  nature  is  harmless.     But 
the  power  of  regulation  for  that  purpose  is  one 
thing,  and  the  power  to  exclude  an  article  from 
commerce  by  a  declaration  that  it  shall  not 
thenceforth  be  the  subject  of  use  and  sale  is 
another  and  very  different  thing.    If  the  State 
could  thus  take  an  artide  from  commerce,  its 
power  over  interstate  commerce  would  be  su- 
perior to  that  of  Congress,  where  the  Coostitu- 
Uon  has  vested  it    The  language  of  Mr.  Jus- 
tice Catron  on  this  subject  in  The  License  Cdeea, 
quoted  in  the  opinion  of  the  court,  is  instruc- 
tive. 40  U.S.  5  Howard.  600  [12:  299].   Speak- 
ing of  the  assumption  by  the  Stale  of  power  to 
declare  what   shall  and  what  shall    not    be 
deemed  an  article  of  commerce  within  its  lim- 
its, and  thus  to  permit  the  sale  of  one  and  pro- 
hibit the  sale  of  the  other,  without  reference  to 
con.Grressional  power  of  re^rolation,  the  learned 
justice  said:    "The  exclusive  state  power  U 
made  to  rest,  not  on  the  fact  of  the  state  or 
condition  of  the  article,  nor  that  it  is  property 
usually  passing  by  sale  from  hand  to  hand,  but 
on  the  declaration  found  in  the  state  laws,  and 

124  r.  s. 


m. 


Bowman  t.  Chicaoo  ft  NonnnrnrmiH  R  Ca 


4ff&-024 


tMrtad  tti  the  ftate  policy,  that  it  shall  be  ex- 
doded  from  oommeroe.  And  by  this  means 
tbeioTereign  Jurisdiction  in  the  State  is  at- 
lempCed  to  be  created  in  a  case  where  it  did 
DOC  prertonsly  exist.  If  this  be  the  true  con- 
ttroctioo  of  the  constitutional  proTision,  then 
the  paramount  power  of  Congress  to  regulate 
commerce  is  subject  to  a  Tery  material  llmita- 
tioD;  for  it  takes  from  Congress,  and  leaves  with 
tbe  States,  the  power  to  determine  the  commod- 
;  ides  or  articles  of  property  which  are  the  sub- 
jects of  Jawf ul  commerce.  Congress  may  reg- 
nlste,  but  the  States  determine  what  shall  or 
ihsll  not  be  regulated.  Upon  this  theonr  the 
power  to  regulate  commerce,  instead  of  be- 
mf  paramount  over  the  subject,  would  be- 
oooK  subordinate  to  the  state  police  power;  for 
it  is  obvious  that  the  power  to  determine  the 
uticles  which  may  be  the  subjects  of  com- 
merce, and  thus  to  circumscril)e  its  scope  and 
cpmtioa,  is,  in  cITect,  the  controlling  one. 
loe  police  power  would  not  only  be  a  forroi- 
dsble  rival,  but,  in  a  struggle,  must  necessarily 
triumph  over  the  commercial  power,  as  the 
power  to  rmilate  is  dependent  upon  the  power 
to  fii  and  determine  upon  the  subjects  to  be 
recnlated/* 

Ul  MuoUr  V.  Katuat,  recently  decided,  128 
U.  8.  «28  [81:905],  this  court  held  a  statute  of 
that  Bute  to  be  valid  which  prcbibitod  the 
iuuiafactore  and  sale  within  its  limits  of  in- 
toxicating Hquors  except  for  medical,  scientific, 
or  BMchanical  purposes,  and  made  a  violation 
of  its  provisions  a  misdemeanor  punishable  by 
itoe  or  imprisonment.    I  agreed  to  so  much  of 
tbe  opinion  of  tbe  court  in  that  case  as  asserted 
that  there  was  nothing  in  the  Constitution  or 
bwi  of  tbe  United  States  which  affected  the 
▼atiditv  0^  the  statute  prohibiting  the  sale  of 
•Qch  nqnors  manufactured  in  the  ntate,  except 
aader  proper  regulations  for  tbe  protection  of 
the  besJtb  and  morals  of  the  people.    But,  at 
the  same  time,  I  stated,  without  expressing  any 
ofiiaioo  on  the  subject,  that  I  was  not  prepared 
to  ssj  that  the  Stale  could  prohibit  the  sale  of 
nch  Hnuors  within  its  limits  under  like  regula- 
tkns.  if  Congress  should  authorize  their  impor- 
<aita:  obaerving  that  the  right  to  import  an 
srtide  of  merchandise,  recognized  as  such  by 
the  eotnmcrdal  worla.  whether  the  ri^t  be 
fi^en  ^'Jjici  ot  Conmss  or  by  treaty  with  a 
fortigBx7ation, would  seem  necessarily  to  carry 
the  rig^t  to  sell  the  article  when  imported. 
Where  the  importation  is  authorized  from  one 
Seals  to  anocher  a  similar  right  of  sale  of  the 
srtide  imported  would  seem  to  follow.    The 
ystiou  opofli  which  I  was  then  imwilling  to 
expnsa  an  opinion  is  presented  in  this  case,  not 
ia  a  direct  way,  it  is  true,  but  in  such  a  form 
H,  it  seoDia  to  me,  to  require  consideration. 

A  SCaSme  of  Iowa  contains  a  prohibition, 
rissfiar  to  that  of  the  Kansas  Statute,  upon  the 
■ayqfactore  and  sale  of  intoxicating  liquors 
vilhio  its  Umiti,  with  the  additional  exception 
of  permiMJun  to  use  them  for  culinary  pur- 
pOM,  aad  to  sell  foreign  liquors  importad  un- 
4cr  a  kw  of  Congress,  in  the  original  casks  or 
'  sea  Id  which  they  are  imported.  The  law 
consideration  in  this  case,  prohibiting  the 
fato  Iowa  of  such  liquors  from 
8tetea»  witbonl  a  license  for  that  purpose, 
«as  paaaed  Co  carry  oat  die  policy  of  tne  State 
^mfpnm  tbe  sale  of  such  liquora  within  ita 
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Ihnits.  And  the  argument  is  pressed  witii  much 
force  that  if  the  State  cannot  prohibit  the  im- 

Sortation  ita  policy  to  suppress  the  sale  will  be 
efeated:  ana  if  legislation  establishing  such 
policy  is  not  in  contiict  with  the  Constitution 
of  the  United  States,  this  additional  measure  to 
carry  the  legislation  into  successful  operation 
must  be  permissible.  The  argument  assumes 
that  the  right  of  importation  carries  with  it  the 
right  to  sell  the  article  imported,  a  position 
hereafter  considered. 

The  reserved  powers  of  the  States  in  the  reg- 
ulation of  their  internal  affairs  must  be  exer- 
cised consistently  with  the  exercise  of  the  low- 
ers delegated  to  the  United  States.  If  there  be 
a  conflict,  the  powers  delegated  must  prevail, 
being  so  much  authority  taken  from  the  States 
bv  the  express  sanction  of  their  people;  for  the 
donstitution  itself  declares  that  laws  made  in 
pursuance  of  it  shall  be  tbe  supreme  law  of  the 
land.  But  those  powers  which  authorize  leg- 
islation touching  the  health,  morals,  good  or- 
der, and  peace  of  their  people  were  not  dele- 
gated, and  are  so  essential  to  the  existence  and 
prosperity  of  the  States  that  it  is  not  to  be  pre- 
sumed that  they  will  be  encroached  upon  so  as 
to  impair  their  reasonable  exercise. 

How  can  these  reserved  powers  be  reconciled 
with  the  conceded  power  of  Congress  to  regu- 
late interstate  commerce?  As  said  above,  the 
State  cannot  exclude  an  article  from  commerce, 
and  consequently  from  importation,  simply  fay 
declaring  tnat  ita  policy  requires  such  exclU' 
sion;  ana  yet  its  remilaUons  respecting  the  pos- 
session, use,  and  sale  of  any  article  of  commerce 
may  be  as  minute  and  strict  as  required  by  the 
nature  of  the  article,  and  the  liability  of  injury 
from  it  for  the  safety,  health  and  morals  ol  its 
people. 

In  the  opinion  of  the  court  It  is  stated  that 
the  effect  of  the  right  of  importation  upon  the 
asserted  ri^ht,  as  a  consequence  thereof,  to  sell 
the  article  tmponed  is  not  involved  in  this  case, 
and  therefore  it  <8  not  necessary  to  express  any 
opinion  on  the  sublect  The  case,  it  is  true, 
can  be  decided,  and  has  been  decided,  without 
expressing  an  opinion  on  that  subject;  but  with 
great  deference  to  mv  associates,  I  must  say 
that  I  think  ita  oonsideration  is  presented,  and 
to  some  extent  required,  to  meet  the  argument 
that  the  right  of  importation,  because  carrying 
the  ri^t  to  sell  the  article  imported,  is  incon- 
sistent with  the  riffht  of  the  State  to  prohibit 
the  sale  of  the  article  absolutely,  as  held  in  the 
Kaiuoi  Case,  With  respect  to  mostsubjectaof 
commerce,  regulations  may  be  adopted  touch- 
injr  their  use  and  sale  when  imported,  which 
will  afford  all  the  protection  and  security  de- 
sired, without  going  to  the  extent  of  absolute 
prohibition.  It  is  not  found  difficult,  even 
with  the  most  dangerous  articles,  to  provide 
such  minute  and  stringent  regulations  as  wOl 
guard  the  public  from  all  harm  from  them. 
Arsenic,  dynamite  powder,  and  nitro-glycerine 
are  imported  into  every  State  imder  such  re- 
strictions as  to  their  transportation  and  sale  as  to 
render  it  safe  to  deal  in  tnem.  There  may  be 
greater  difficultv  in  reflating  the  use  and  sale 
of  intoxicating  liquors;  and  I  admit  that  when- 
ever the  use  of  an  article  cannot  be  regulated 
and  controlled  so  as  to  insure  the  health  and 
safe^  of  society,  it  may  be  prohibited  and  the 
article  destroved. 
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That  tbe  right  of  importation  carries  with  it 
the  right  to  sell  the  article  imported  does  not 
appear  to  me  doubtful.  Of  course  I  am  speak- 
ing of  an  article  that  is  in  a  healthy  condition, 
for  when  it  has  become  putrescent  or  diseased 
it  has  ceased  to  be  an  article  of  commerce,  and 
it  may  be  destroyed  or  its  use  prohibited.  To 
assert  that,  under  the  Constitution  of  the  United 
States,  the  importation  of  an  article  of  com- 
merce cannot  be  prohibited  by  the  States,  and 
yet  to  hold  that  when  imported  its  use  and  sale 
can  be  prohibited,  is  to  aeclare  that  the  right 
which  the  Constitution  gives  is  a  barren  one,  to 
be  used  only  so  far  as  the  burden  of  transporta- 
tion is  concerned,  and  to  be  denied  so  far  as  any 
benefits  from  such  transportation  are  sought. 
The  f  ramers  of  the  Constitution  never  intended 
that  a  right  given  should  not  be  fully  enjoyed. 
In  Brown  v.  Maryland,  26  U.  8. 12  Wheat.  447, 
[6: 688J,  Oliitf  Justice  Marshall,  in  delivering 
the  opinion  of  the  court,  speaking  of  the  com- 
mercial i>ower  of  Congress,  and  after  observ- 
ing that  it  is  coextensive  with  the  subject  on 
which  it  acts,  and  cannot  be  stopped  at  the  ex- 
terior boundary  of  a  State,  but  must  enter  its 
interior,  said:  "  If  this  power  reaches  the  inte- 
rior of  a  State,  and  may  be  there  exercised,  it 
must  be  capable  of  authorizing  the  sale  of 
those  articles  which  it  introduces.  Commerce 
is  intercourse;— one  of  its  most  ordinary  ingre- 
dients is  traffic.  It  is  inconceivable  that  the 
power  to  authorize  this  traffic,  when  given  in 
the  most  comprehensive  terms,  with  the  intent 
that  its  efficacy  should  be  complete,  should 
cease  at  the  point  when  its  continuance  is  in- 
dispensable to  its  value.  To  what  purpose 
should  the  power  to  allow  Importatioc  be  giv^n, 
unaccompanied  with  the  power  tc  auHiorisa  a 
sale  of  the  thing  imported?  Sale  is  the  object 
of  importation,  and  is  an  essential  ineredient  of 
that  intercourse  of  which  importation  consti- 
tutes a  part  It  is  as  essential  an  ingredient,  as 
indispensable  to  the  existence,  of  the  entire 
thinjc:,  then,  as  importation  itself.  It  must  be 
considered  as  a  component  part  of  the  power  to 
regulate  commerce.  Conness  has  a  right,  not 
only  to  authorize  importauon,  but  to  authorize 
the  importer  to  sell.  ♦  ♦  »  The  power 
claimed  by  the  State  is,  in  its  nature,  in  con- 
flict with  that  given  to  Conmss;  and  the 
greater  or  less  extent  in  whidi  it  may  be  exer- 
cised does  not  enter  into  the  inquiry  concerning 
its  existence.  We  think,  then,  that  if  the  pow- 
er to  authorize  a  sale  exists  in  Congress,  the 
conclusion  that  the  right  to  sell  is  connected 
with  the  law  permitting  importation,  as  an  in- 
separable incident,  is  inevitable."  And  the 
Chief  Justice  added:  '' We  suppose  the  princi- 

Eles  laid  down  in  this  case  to  applv  equallv  to 
nportations  from  a  sister  State.^  *  449.  [689.] 
Assuming,  therefore,  as  correct  doctrine 
that  the  right  of  importation  carries  the  right 
to  sell  the  article  imported,  the  decision  in  the 
Kantas  Case  may  perhaps  be  reconciled  with 
the  one  in  this  case  by  distinguishing  the  power 
of  the  State  over  property  created  witliinit,  and 
its  power  over  property  imported — its  power  in 
one  case  extending,  for  the  protection  of  the 
health,  morals,  and  safety  of  its  people,  to  the 
absolute  prohibition  of  the  sale  or  use  of  the  ar- 
ticle, and  in  the  other  extending  only  to  such 
regulations  as  may  be  necessary  for  the  safety 
of  the  community  until  it  has  been  incorporated 
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into  and  become  a  part  of  the  general  property 
of  the  State.  However  much  this  dislinction 
may  be  open  to  criticism,  it  furnishes,  as  it 
seems  to  me,  the  only  wav  in  which  the  two 
decisions  can  be  reconciled. 

There  is  great  difficulty  in  drawing  the  line 
precisely  where  the  commercial  power  of  Con- 
gress ends  and  the  power  of  the  State  bcgiai 
The  same  difficulty  was  experienced  in  Broicn^ 
V.  Maryland,  in  drawing  a  line  between  the  re- 
striction on  the  States  to  lay  a  duty  on  imports 
and  their  acknowledged  power  to  tax  .persons 
and  property.  In  thAt  case  the  court  said  that 
the  two,  the  power  and  the  restriction,  though 
distinguishable  when  they  did  not  approach 
each  other,  might,  like  the  intervening  colors 
between  white  and  black,  approach  so  nearly 
as  to  perplex  the  understanamg  as  colors  per- 
plex the  vision,  in  marking  the  distinction  be- 
tween them;  but  as  the  distinction  existed,  iv 
must  be  marked  as  the  cases  arise.  And  after 
observing  that  it  mi^ht  be  premature  to  state 
any  rule  as  being  universal  m  its  application, 
the  court  held  as  sufficient  for  that  case  that 
when  the  importer  had  so  acted  upon  thethinf 
imported,  that  it  had  become  incorporated  and 
mixed  up  with  the  mass  of  property  in  the 
country,  it  had  lost  its  distinctive  character  as 
an  import,  and  had  become  subject  to  the  tax- 
ing power  of  the  State;  but  that  while  remain- 
ing the  property  of  the  importer,  in  his  ware- 
house in  the  onginal  form  or  package  in  which 
it  was  imported,  a  tax  upon  it  was  plainly  a 
duty  on  imports. 

•-^  Sio  in  the  present  case  it  is  perhaps  impossi- 
ble to  state  any  rule  which  would  determine  in 
all  cases  where  the  right  to  sell  an  imported  ar- 
ticle under  the  commercial  power  of  the  Fed- 
eral €k>vemment  ends  and  the  power  of  the     ri 
State  to  restrict  further  sale  has  commcanoed.     ^ 
Perhaps  no  safer  rule  can  be  adopted  than  the 
one  laid  down  in  Brown  v.  Matytand^  that  tbe 
commercial  power  continues  until  the  articks 
imported  have  become  mingled  with  and  inoor- 
I>orated  into  the  ffeneral  property  of  the  State, 
and  not  afterwaraa.    And  yet  it  is  evid«nttbat 
the  value  of  the  importation  will  be  materially 
alf  ected,if  the  article  imported  ceases  to  be  under 
the  protection  of  the  commercial  power  upon  its 
sale  by  the  importer.    There  will  be  little  in- 
ducement for  one  to  purchase  from  the  im- 
I>orter,  if  immediately  afterwards  be  can  him- 
self be   restrained   from   selling   tbe  article 
imported;  and  yet  the  power  of  the  State  must 
attach  when  the  imported  article  has  become 
min^rled  with  the  general  property  within  ita 
limits,  or  its  entire  independence  in  the  regula- 
tion of  its  internal  afitairs  must  be  abandoned. 
The  difficulty  and  embarrassment  which  may 
follow  must  be  met  as  each  case  arises. 

In  The  License  Gates,  reported  in  5  Howard^ 
this  court  held  that  the  States  could  not  only 
regulate  the  sales  of  imported  liquors,  but 
could  prohibit  their  sale.  The  judges  differed 
in  their  views  in  some  particulars,  but  tbe  ma- 
jority were  of  opinion  that  the  States  bad  au- 
thonty  to  legislate  upon  subjects  of  intei%tatfr 
commerce  until  Congress  had  acted  upon  them; 
and  as  Congress  had  not  acted,  the  r^gulatiott 
of  the  States  was  valid.  The  doctrine  thus  de- 
clared has  been  modified  since  by  repeated 
decisions.  The  doctrine  now  firmly  estatMisbed 
is  that  where  the  subject  iqxm  which  Congrass 
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CAD  act  under  iu  coipinercial  power  is  local  in 
its  nature  or  sphere  of  operation,  sucb  as  har- 
bor pilotage,  tne  improvement  of  harbors,  the 
establishment  of  bacons  and  buoys  to  guide 
vessels  in  and  out  of  port,  the  construction  of 
bridges  over  navigable  rivers,  the  erection  of 
wharves,  piers,  and  docks,  and  the  like,  which 
can  be  properly  regulated  only  by  special  pro- 
visions adapted  to  their  localities,  the  State  can 
act  until  Congress  interferes  and  supersedes  its 
authority;  but  where  the  subject  is  national 
in  its  character,  and  admits  and  requires  uni- 
formity of  regulation,  affecting  alike  all  the 
States,  such  as  transportation  between  the 
States,  including  the  importation  of  goods 
from  one  State  into  another.  Congress  can  alone 
act  upon  it  and  provide  the  needed  regulations. 
The  absence  of  any  law  of  Congress  on  the 
subject  is  equivalent  to  its  declaration  that 
commerce  in  that  matter  shall  be  free.  Thus 
the  absence  of  regulations  as  to  interstate  com- 
merce with  reference  to  any  particular  sub- 
ject is  taken  as  a  declaration  that  the  importa- 
tion of  that  article  into  the  States  shall  be  un- 
restricted. It  is  only  after  the  importation  is 
completed,  and  the  property  imported  has 
mingled  with  and  become  a  part  of  the  genend 
property  of  the  State,  that  its  regulations  can 
act  ui>on  it,  except  so  far  as  may  be  necessary 
to  insure  safety  In  the  disposition  of  the  im- 
port until  thus  mingled.  Cocieyy,  Board  qf 
Wardem  qf  the  P&rt  of  Philadelphia,  68  U.  8. 
13  How.  299.  819  [18:^6,  10041;  State  Freight 
Tax  Caee8,92V.  S.l5  Wall.  238.271  [21:146, 1601; 
Welton  V.  Mieeouri,  91  U.  S.  275-282  [28:847- 
8501;  R.R,Oo,Y.Hu$en,9tiV.  S.  465, 469 [24:527, 
6291;  Mobile  County  v.  KimbaU,  102  D.  S.  691, 
697  [26:288, 2891;  Glofieeiter  Ferry  Co.  v.  Penn^ 
eylwnia,  114U.19. 196, 208  [29: 168, 161];  Broum 
V.  Haueton,  Id.  622,  681  [29:267,  260]  ;Fa/fon^ 
V.  Michigan,  116  U.  S.  446,  466  [29:  ^1,  694J; 
Piekard  v.  Pullman  Southern  Car  Co.  117  U.  8. 
84  [29:785];  Wabash ete.  B.  Co.y.  Blinoii,  118  U. 
S.  657  [80:2441;  BoNnns  v.  ShOby  County  Tax- 
ino  Diet.  120  IT.  S.  489  [80:694]. 

It  is  a  matter  of  history  that  one  of  the  great 
objects  of  the  formation  of  the  Constitution 
was  to  secure  uniformity  of  commercial  regu- 
lations, and  thus  put  an  end  to  resUictlve  and 
hostile  discriminations  byone  State  against  the 
products  of  other  States,  and  against  their  im- 
portation and  sale.  "It  may  be  doubted," 
says  Chirf  Justice  Marshall,  "  whether  any  of 
the  evils  proceeding  from  the  feebleness  of  the 
Federal  Government  contributed  more  to  that 
great  revolution  which  induced  the  present 
•vstem  than  the  deep  and  general  conviction 
tnat  commerce  ought  to  be  regulated  by  Con- 
gress. It  is  not,  therefore,  matter  of  surprise 
that  the  grant  should  be  as  extensive  as  the 
mischief,  and  should  comprehend  all  foreign 
commerce  and  all  commerce  among  the  States. 
To  construe  the  power  so  as  to  impair  its  effi- 
cacy would  tend  to  defeat  an  object,  in  the  at- 
tainment of  which  the  American  Qovemment 
took,  and  Justly  took,  that  strong  interest 
which  arose  from  a  full  conviction  as  to  its  ne- 
cessity." Brown  v.  Maryland,  25  U.  S.  12 
Wheat  446  [6:688].  To  these  views  I  may 
add  that  if  the  States  have  the  power  assertea, 
to  exclude  from  impqrtation  within  their  limits 
any  articles  of  commerce  because  in  their  Judg- 
ment the  articles  may  be  injurious  to  their  in- 
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terests  or  policy,  they  may  prescribe  conditions 
upon  which  such  importation  will  be  admitted, 
and  thus  establish  a  system  of  duties  as  hostile 
to  free  commerce  among  the  States  as  any  that 
existed  previous  to  the  adoption  of  the  Consti- 
tution. 

Mr.  Justice  Harlan,  dissenting: 

Mr.  Chief JusticeWwAte^  Mr.  Justice Grm,yp 
and  myself  are  unable  to  assent  to  the  opinion 
and  Judgment  of  the  court 

The  effect  of  the  Statutes  of  Iowa  is  to  forbid 
the  introduction  of  intoxicating  liquors  from 
other  States  for  sale,  except  for  medicinal, 
mechanical,  culinary,  or  sacramental  purposes. 
They  may  be  brought  in  for  such  purposes, 
by  any  person,  or  carrier,  for  another  person 
or  corporation,  if  consigned  to  some  one  au- 
thorized by  the  laws  of  Iowa  to  buy  and  sell 
intoxicating  liquors.  And  these  statutes  per- 
mit the  sale  of  foreign  intoxicating  liquors, 
imported  under  the  laws  of  the  United  States^ 
provided  such  sale  is  by  the  importer,  in  the 
original  casks  or  ^cka^,  and  in  quantities 
not  less  than  those  m  which  they  are  required 
to  be  imported. 

It  appears  upon  the  face  of  the  declaration 
that  the  plaintiffs — one  of  whom  is  a  citizen 
of  Iowa — made  application  to  the  board  of 
supervisors  of  Marshall  County,  in  that  State, 
for  permission,  under  the  statute,  to  buy  and 
sell  in  that  county  intoxicating  liquors  for 
medicinal,  culinary,  mechanicfu,  and  sacra- 
mental purposes,  and  that  their  application 
was  rejected.  They  then  resorted  to  the  expe- 
dient of  buying  five  thousand  barrels  of  beer 
in  Chicago,  and  tendering  them  to  the  Rail- 
road Company  for  transportation  to  the  same 
county,  without  furnishing  the  certificate  re- 
quired by  the  laws  of  Iowa.  The  refusal  of 
uie  Company  to  transport  this  beer  into  Iowa, 
in  violation  of  her  laws,  is  the  basis  of  the 
present  suit  The  plaintiffs  claim  damages 
upon  the  ground  that  they  could  have  sold 
this  beer  in  that  State  at  a  price  in  advance  of 
what  it  cost  theuL  As  they  do  not  allege  that 
the  beer  was  to  be  delivered  in  Iowa  to  a  per- 
son authorized  by  her  laws  to  sell  it  there,  no 
wronff  was  done,  of  which  the  plaintiffs  can 
compmin,  unless  it  be  their  right,  not  only  to 
have  their  beer  carried  into  the  State,  but  to 
sell  it  there,  in  defiance  of  her  laws. 

The  fundamental  question,  therefore,  is 
whether  Iowa  may  lawfully  restrict  the  bring- 
ing of  intoxicating  liquors  from  other  States 
into  her  limits,  by  any  person  or  carrier  for 
another  person  or  corporation,  except  such  as 
are  conngned  to  persons  authorized  by  her 
laws  to  buy  and  sell  them  for  the  special  pur- 
poses indicated.  In  considering  this  question, 
we  are  not  left  to  conjecture  as  to  the  motives 
prompting  the  enactment  of  these  statutes; 
for  it  is  conceded  that  the  prohibition  upon 
common  Cfuriers  bringing  intoxicating  liquors 
from  other  States,  exceot  under  the  foregoing 
conditions,  was  adoptea  as  subservient  to  the 
general  design  of  protecting  the  health  and 
morals  and  the  peace  and  good  order  of 
the  i)eop1e  of  Iowa  against  the  physical  and 
moral  evils  resulting  from  the  unrestricted 
manufacture  or  sale  of  intoxicating  liquors. 

In  Muglcr  v.  Kansas,  128  U.  S.  m  [ante,20S], 
it  was  adjudged  that  state  legislation  prohibit- 
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inff  the  manufncture  of  intoxicating  liquors, 
to  oe  sold  or  bartered  for  general  use  as  a  bev- 
erage, did  not  necessarily  infringe  any  right, 
priTilege,  or  immunity  secured  by  the  Consti- 
tution of  the  United  States;  and  that  the  for- 
mer decisions  to  that  effect— i^nM  CoMa,  46 
U.  8.  5  How.  604  [12:  256];  Bariemeyer  v. 
lotoa,  85  U,  8.  18  Wall.  129  [21:929];  Beer  Co. 
V.  MasaaehuKtU,  97  U.  8.  25,  38  [24: 989,9921; 
and  FoiUr  y.  Kanaaa,  112  U.  8.  201,  206  [28: 
629,  697} — "rest  upon  the  acknowledged  nght 
of  the  States  of  the  Union  to  control  their 
purely  internal  affairs,  and,  in  so  doing,  to 
protect  the  health,  morals  and  safety  of  their 
people  by  regulations  that  do  not  interfere 
with  the  execution  of  the  powers  of  the  Gen- 
eral Government,  or  violate  rights  secured  by 
the  Constitution.  The  power  to  establish 
such  r^ulations,  as  was  said  in  Oibbona  v.  Og- 
den,  as  U.  8.  9  Wheat  1,  208  [6:  23,  71], 
reaches  everything  within  the  territoir  of  a 
6tate  not  surrendered  to  the  National  Govern- 
ment" 123  U.  8.  659  [ante,  210].  Referring 
to  the  suggestion  that  no  government  could 
lawfully  prohibit  a  citizen  from  manufactur- 
ing for  his  own  use,  or  for  export  or  storajope, 
any  article  of  food  or  drink,  not  endangenng 
or  ajQtecting  the  rights  of  others  the  court 
said:  "But  by  whom,  or  by  what  authority, 
is  it  to  be  determined  whether  the  manufact- 
ure of  particular  articles  of  drink,  either  for 
general  use  or  for  the  personal  use  of  the 
maker,  will  injuriously  affect  the  public? 
Power  to  determine  such  questions,  so  as  to 
bind  all,  must  exist  somewhere;  else  societv- 
will  be  at  the  mercy  of  the  few,  who,  regard- 
ing only  their  own  appetites  or  passions,  may 
be  willing  to  imperil  the  peace  and  securinr  of 
the  many,  provided  only  they  are  permitted 
to  do  as  they  please.  Under  our  system  that 
power  is  lodged  with  the  legislative  branch  of 
the  government.  It  belongs  to  that  depart- 
ment to  exert  what  are  known  as  the  police 
powers  of  the  8tate,  and  to  determine,  prima- 
rily, what  measures  are  appropriate  or  need- 
ful for  the  protection  of  the  public  morals, 
the  public  health,  or  the  public  safety."  128 
U.  8.  660,  661  \anU,  210]. 

But  it  is  contended  that  a  statute  forbidding 
the  introduction. of  intoxicatinff  liquors  from 
other  8tate8  does  infringe  rights  secured  by 
the  Constitution  of  the  United  8tates;  and 
that  view  is  sustained  by  the  opinion  and 
judcrment  in  this  case.  The  decision  is  placed 
upon  the  broad  ground  that  intoxicating  liq- 
uors are  merchantable  commodities,  or  kSown 
articles  of  commerce,  and  that,  consequently, 
the  Constitution,  by  the  mere  grant  to  Con- 
gress of  ttie  power  to  regulate  commerce  ope- 
rates, in  the  absence  of  legislation,  to  establish 
unrestricted  trade,  among  the  States  of  the 
Union,  in  such  commodities  or  articles.  To 
this  view  we  cannot  assent  In  Mvgler^a  Caae 
[aupra]  the  court  said  that  it  could  not  ''shut 
out  of  view  the  fact,  within  the  knowledge  of 
all,  that  Uie  public  health,  the  public  morals, 
and  the  pubuc  safety  may  be  endangered  by 
the  general  use  of  intoxicating  drinks;  nor  the 
fact,  established  by  statistics  accessible  to  every 
one,  that  the  idleness,  disorder,  pauperism, 
and  crime  existing  in  the  country,  are,  In  some 
degree  at  least,  traceable  to  this  evil."  The 
court  also  said,  that  "If,  in  the  Judgmant  of 
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the  LegislatuTe  [of  a  8taiel  the  manufacture  of 
intoxicating  liquors  for  the  maker's  own  use, 
as  a  beverage,  would  tend  to  cripple,  if  not 
defeat,  the  effort  to  guard  the  community  [511 
against  the  evils  attending  the  excessive  use  of 
such  liquors,  it  is  not  for  the  courts,  upon 
their  view  as  to  what  is  best  and  safest  for  the 
community,  to  disregard  the  legislative  deter- 
mination of  that  question.  ♦  •  ♦  Nor  can  it 
be  said  that  crovemment  interferes  with  or  im- 
pairs anyone's  constitutional  rights  of  liberty 
or  of  property,  when  it  determines  that  the 
manufacture  and  sale  of  intoxicating  drinks 
for  general  or  individual  use,  as  a  leverage, 
are  or  may  become  hurtful  to  society,  iwd 
constitute  therefore,  a  business  in  which  no 
one  may  lawfully  engage."  128  U.  8. 662, 66S 
[anU,  211]. 

In  Oibbona  v.  Ogden,  22  U.  8.  9  Wheat  308, 
205  [6: 71,  72],  OhirfJuaHca  Marshall  said  that 
'^Inspection  laws,  quarantine  laws,  and  health 
laws   of  every  description"  were  component 
parts  of  that  mass  of  legislation  "not  surren- 
aered   to  the   Ckneral  Government,"  which 
"can  be  most  advantageously  exercised  by  tlM 
8tates  themselves:"  that  such  laws  "are  con- 
ridered  as  flowing  from  the   acknowledged 
power  of  a  8tate  to  provide  for  the  health  of 
its  citizens."    To  this  doctrine  the  court  has 
steadily  adhered.    In  Caiman  v.  PhUadelpkia, 
70  U.  8.  8  Wall  730  flS:  101],  after  observing 
that  a  state  law,  requiring  an  importer  to  p^iy 
for  and  take  out  a  license  before  he  should  be 
permitted  to  sell   a  bale  of  goods  imi>orted 
from  a  foreign   country,  is  void — Brawn  v. 
Maryland,  25  U.  8. 12  Wheat  419  [6:  dTT],-' 
and  that  a  state  law  which  requiring  the  mas- 
ter of  a  vessel,  engaged  in  foreign  commerce, 
to  pay  a  certain  sum  to  a  state  officer  on  ac* 
count  of  each  passenger  brought  from  a  for- 
eign country,  is  also  void— PoMm^^r  Cftaea,  48 
UT  8.  7  How.  288  [12: 702],— the  court  aaid: 
"But  a  8tate,  in  the  exercise  of  its   police 
power,  may  forbid  spurituous  liquor,  imported 
from  abroad  or  from  another  8tate,  to  be  sold 
by  retail  or  to  be  sold  at  all  without  a  license; 
and  it  may  visit  the  violation  of  the  prohibit 
tion  with  such  punishment  as  it  may  deem 
proper.  Under  quarantine  laws,  a  vessel  regis- 
tered, or  enrolled  and  licensed,  may  be  stopped 
before  entering  her  port  of  destination,  or  be 
afterwards   removea  and   detained  elsewhere 
for  an  indefinite  period;  and  a  bale  of  goods, 
upon  which  the  duties  have  ox  have  not  beeo 
paid,  laden   with   infection,    may   be  s&tj&k 
under  'health  laws,'  and,  if  [i  cannot  be  pur^*d 
of  its  poison,  may  be  committed  to  the  flames." 
In    Sherlock  v.    AlUnff,    93    U.    a    09,    103 
[28:819,  820],  it  was  said  that  "In  conferring 
upon  Congress  the  regulation  of  commerce,  it     v 
was  never  intended  to  cut  the  8tates  off  from 
legislating   on    all   subjects   relating    to    the 
health,    ufe,    and    safety   of    their    citizens, 
though  the  legislation  nught  indirecUv  affect 
the  commerce  of  the  country."    In  Cannibal 
d  8t,  J,  Railroad  Company  v.  Huaen,  95  U.  8. 
465,  471  [24:  527.  530],  the  court  adjudiod 
that  a  8tatute  of  Missouri,  prohibiting  the  in- 
troduction into  that  8tate  of  all  Texas,  Mexi- 
can or  Indian  cattle  between  May  1  and  No- 
vember 1  of  each  year,  whether  diseased  or  not. 
and  which   imposed    burdensome  conditioos 
upon  their  transportation  through  the  State, 
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was  Toid  ^because  a  reflation  of  interstate 
commerce.  But  it  was  aistinctly  declared  that 
the  delegation  to  Coneress  of  the  power  to  reg- 
akte  commerce  wiu  foreign  Nations  and 
among  the  States  '*wa8  not  a  surrender  of  that 
which  may  properly  be  denominated  police 
power,"  whicn  included,  the  court  said,  the 
power  in  each  State,  to  adopt  "precautionary 
measures  against  social  evils;"  to  "prevent 
the  spread  of  crime  or  pauperism,  or  aisturb- 
ance  of  the  peace;"  to  "exclude  from  its  lim- 
its convicts,  patipcrs,  idiots  and  lunatics,  and 
persons  likely  to  become  a  piublic  charge,  as 
well  as  persons  afflicted  by  contagious  or  in- 
fectious diseases; "  and  to  exclude  "  property 
dangerous  to  the  property  of  citizens  of  the 
State;  for  example,  animals  having  contagious 
or  infectious  diseases."  '*A11  these,"  it  was 
said,  "are  in  immediate  connection  with  the 
protection  of  persons  and  property  against 
noxious  acts  of  other  persons,  or  such  usei  of 
property  as  is  inlurious  to  the  property  of 
others;  they  are  self  defensive."  It  was  only 
because  the  Missouri  Statute  embraced  cattle 
that  were  free  from  disease,  that  it  was  de- 
clared unconstitutional.  In  Patterson  v.  Ken- 
tucky, 97  U.  S.  501,  605  [24: 1115,  1117],  the 
principle  was  affirmed  that  the  police  power 
of  the  States  was  not  surrendered,  when  au- 
thority was  conferred  upon  Congress  to  regu- 
late commerce  with  foreign  Nations  and  amqng 
the  States.  "^ 

It  seems  to  us  that  th^  decision  Just  rendered 
does  not  conform  to  the  doctrines  of  the  fore- 
[514]  going  cases,  and  may  impair,  if  it  does  not  de- 
stroy the  power  .of  a  State  to  protect  her  peo- 
ple against  the  injurious  consequences  that  are 
admitted  to  flow  from  the  general  use  of  intoxi- 
cating liquors.  It  was  said  in  Brown  v.  McMry- 
land,  25  U.  S.  12  Wheat.  419.  489.441  [6:  678, 
685,  686]:  "There  is  no  dilTerence,  in  effect, 
between  the  power  to  prohibit  the  sale  of  an  ar- 
ticle and  a  power  to  prohibit  its  introduction 
into  the  country.  •  ♦  *  When  the  importer 
lias  so  acted  upon  the  thing  imported  tiiat  it 
has  become  incorporated  and  mixed  up  with 
the  mass  of  property  in  the  country,  it  has, 
perhaps.  lost  its  distinctive  character  as  an  im- 
iA>rc.  and  has  become  subject  to  the  taxing 
power  of  the  Stnte;  but  vijiile  remaining  the 
property  of  the  importer,  in  his  warehouse,  in 
the  original  form  or  package  in  which  it  was 
import^,  a  tax  upon  it  is  too  plainly  a  duty 
uu  imports  to  escape  the  prohibition  in  the 
Constitution."  Considering  the  question  in 
tnai  case,  under  the  power  of  Congress  to 
regulate  commerce,  the  court  said:  "Sale  is 
the  object  of  importation,  and  is  an  essential 
ingredient  in  that  intercourse  of  which  im- 
portation constitutes  a  part.  It  is  as  essential 
an  ingredient,  as  indispensable  to  the  entire 
thing,  then,  as  importation.  It  must  be  con- 
sidered as  a  component  part  of  the  power  to 
regulate  commerce."  p.  447  [688].  Although 
there  was  no  question  in  that  case  as  to  com- 
merce among  the  States  the  court  further 
said:  "We  suppose  the  principles  laid  down  in 
this  case  to  apply  equalfy  to  importations  from 
a  sister  State. ''^  If  therefore,  as  the  court  now 
decides,  the  Constitution  gives  the  right  to 
transport  intoxicating  liquors  irito  Iowa  from 
another  State,  and  if  that  right  carries  with  it, 
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as  one  of  its  essential  ingredients,  authority 
in  the  consignee  to  sell  or  exchange  such  ar- 
ticles, after  they  are  so  brought  in,  and  while 
in  his  possession,  in  the  origmal  packages,  it 
is  manifest  that  the  regulation  forbidding  sales 
of  intoxicating  liquors  within  the  State,  for 
other  than  medicinal,  mechanical,  culinary  or 
sacramental  purposes,  and  then  oiUy  under  a 
permit  from  a  board  of  supervisors,  will  be  of 
little  practical  value.  In  this  view,  anyone — 
even  a  citizen  of  lowa^desiring  to  sell  in- 
toxicating liquors  in  that  State,  need  only 
arrange  to  have  them  delivered  to  him  from 
some  point  in  another  State,  in  packaxea  of 
varying  sizes,  as  mav  suit  customers.  Or,  he  [S15] 
may  erect  his  manufacturing  establishment,  or 
warehouse,  just  across  the  Iowa  line,  in  some 
State  having  a  different  public  policy,  and 
thence,  with  wagons,  transport  liquors  into 
Iowa,  in  original  packages.  If  the  State  ar- 
raiffns  him  for  a  violation  of  her  laws,  he  may 
claim— and,  under  the  principles  of  the  present 
decision,  it  may  become  difficult  to  dispute  the 
claim — that,  although  such  laws  were  enacted 
solely  to  protect  the  health  and  morals  of  the 
people,  and  to  promote  peace  and  good  order 
among  them,  and  although  they  are  fairly 
adapted  to  accomplish  those  objects,  yet  the 
Constitution  of  the  United  States,  without  any 
action  upon  the  part  of  Congress,  secures  to 
him  the  right  to  bring  or  receive  from  other 
States  intoxicating  liquors  in  original  packages, 
and  to  sell  them,  while  held  by  him  in  such 
packages,  to  aU  choosing  to  buy  them.  Thus, 
the  mere  silence  of  Congress  upon  the  subject 
of  trade  among  the  States  in  intoxicating  liq- 
uors is  made  to  operate  as  a  license  to  persons 
doinff  business  in  one  State  to  jeopard  the 
health,  morals  and  good  order  of  another 
State,  by  flooding  the  latter  with  intoxicating 
liouoFS,  against  the  expressed  will  of  her  i)eople. 

It  is  admitted  that  a  State  may  prevent  the 
introduction,  within  her  limits,  of  rags  or  other 
goods  infected  with  disease,  or  oi  cattle  or 
meat  or  other  provisions  which,  from  their 
condition,  are  unfit  for  human  use  or  consump- 
tion; because,  it  is  said,  such  articles  are  not 
merchantable  or  le^timate  subjects  of  trad<> 
and  commerce.  But  suppose  the  people  ot  a 
State  believe,  upon  reasonable  grounds,  that 
the  general  use  of  intoxicating  liquors  is  dan- 
gerous to  the  public  peace,  the  public  health 
and  the  public  morals;  what  authority  has  Con- 
gress or  the  judiciary  to  review  their  judgment 
upon  that  subject,  and  compel  them  to  submit 
to  a  condition  of  things  which  they  regard  as 
destructive  of  their  happiness  and  the  peace 
and  good  order  of  society?  If,  consistently 
with  the  Constitution  of  the  United  States,  a 
State  can  protect  her  sound  cattle  by  prohib- 
iting altogether  the  introduction  within  her 
linuts  of  diseased  cattle,  she  ought  not  to  be  [siQi 
deemed  disloyal  to  that  Constitution  when  she 
seeks  by  similar  legislation  to  protect  her  peo- 
ple and  their  homes  against  the  introduction  of 
articles  which  are,  in  good  faith,  and  not  un- 
reasonably, regaled  by  her  citizens  as  "laden 
with  infection^  more  aanfferous  to  the  public 
than  diseased  cattle,  or  than  rags  containing 
the  germs  of  disease. 

It  is  not  a  satisfactory  answer  to  these  sug- 
gestions tc  say  that  if  the  State  may  thus  out- 
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law  the  manufacture  and  sale  of  intoxicating 
liquors,  as  a  beverai^e,  and  exclude  them  from 
her  limits,  she  may  adopt  the  same  policy  with 
reference  to  articles  that  confessedly  have  no 
necessaiy  or  immediate  connection  with  the 
health,  Uie  morals,  or  the  safety  of  the  com- 
munity, but  are  proper  subjects  of  trade  the 
world  over.  This  possible  abuse  of  legislative 
power  was  earnestly  dwelt  upon  by  the  coun- 
sel in  Mugler^B  Caae,  The  same  argument  can 
be,  as  it  often  is,  made  in  reference  to  powers 
that  all  concede  to  be  vital  to  the  public  safety. 
But  it  does  not  disprove  their  existence.  This 
court  said  that  the  judicial  tribunals  were  not 
to  be  misled  by  mere  pretenses,  and  were  under 
a  solemn  duty  to  look  at  the  substance  of  things 
whenever  it  beoEune  necessary  to  inquire 
wheUier  the  Legislature  had  transcended  the 
limits  of  its  authority;  and  that  "If,  therefore, 
a  statute  purporting  to  have  been  enacted  to 
protect  the  public  health,  the  public  morals,  or 
Uie  public  safety  has  no  real  or  substantial  re- 
lation to  those  objects,  or  is  a  palpable  invasion 
of  lights  secured  by  the  fundamental  law,  it  is 
tiie  duty  of  the  courts  to  so  adjudge,  and  there- 
by give  effect  to  the  Constitution.^'  128  U.  8. 
wl  [ante,  2101.  In  view  of  these  principles, 
the  court  said  it  was  difficult  to  perceive  any 
ground  for  the  judiciary  to  declare  that  the 
prohibition  by  a  State  of  the  manufacture  or 
sale,  within  her  limits,  of  intoxicating  liquors 
for  genera]  use  there  as  a  beverage,  is  not 
fairly  adapted  to  the  end  of  protecting  the  com- 
munity against  the  evils  wmch  confessedly  re- 
sult nom  the  excessive  use  of  ardent  spirits. 
Id,  6^  [210].  In  the  same  case  the  court  sus- 
tained, without  qualification,  the  authority  of 
Kansas  to  declare,  not  only  that  places  where 
such  liquors  were  manufactured,  sold,  bartered 
or  ^ven  away,  or  were  kept  for  sale,  barter  or 
deliveiT,  in  violation  of  her  statutes,  should  be 
deemea  common  nuisances,  but  to  provide  for 
the  forfeiture,  without  compensation,  of  the 
intoxicating  liquors  found  in  such  places  and 
the  prope^  used  in  maintaining  said  nui- 
sances. » 

Now,  can  it  be  possible  that  the  framers  of 
the  Constitution  intended — whether  Congress 
chose  or  not  to  act  ui>on  the  subject— to  with- 
hold from  a  State  authori^  to  prevent  the  in- 
troduction into  her  midst  of  articles  or  commod- 
ities, the  manufacture  of  which,  wiUiin  her 
limits,  she  could  prohibit,  without  impairing 
the  constitutional  rights  of  her  own  people?  U 
a  State  may  declare  a  place  where  intoxicating 
liquors  are  sold  for  use  as  a  beverage  to  be  a 
common  nuisance,  subjectin|c  the  person  main- 
taining the  same  to  fine  and  imprisonment,  can 
her  people  be  compelled  to  submit  to  the  sale 
of  such  liquors,  when  brought  there  from  an- 
other State  for  that  purpose?  This  court  has 
often  declared  that  the  most  important  func- 
tion of  government  was  to  preserve  the  public 
health,  morals,  and  safety;  that  it  could  not 
devest  itself  of  that  power,  nor,  by  contract, 
limit  its  exercise;  and  that  even  the  con- 
stitutional prohibition  ui>on  laws  impairing  the 
obligation  of  contracts  does  n(r»  restrict  the 
power  of  the  State  to  protect  the  health,  the 
morals,  or  the  safety  of  the  community,  as  the 
one  or  the  other  may  be  involved  in  the  execu- 
tion of  such  contracts.   Btone  v.  Mm.  101  U.  S. 
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814, 816  [26:10791 ;  Bukhen  Union  Co,r.  Oretetnt 
City  Go,  111  U.  8.  746.  751  [28:  665,  5871;  N. 
0.  Gas  Go,  V.  La,  Light  Co.  115  U.  8.  050,  672 
[29:516,  524];  Mugler^,  Kansas,  123  U.  S.  664 
[ante,  211].  Does  the  mere  grant  of  the  power 
to  regulate  commerce  amon^  the  States  invest 
indi^duals  of  one  State  with  the  right,  even 
without  the  express  sanction  of  Congressional 
legislation,  to  introduce  among  the  people  of 
another  SUite  articles  which,  by  statute,  the? 
have  declared  to  be  deleterious  to  their  health 
and  dangerous  to  their  safety? .  In  our  opin- 
ion these  questions  should  be  answered  Id 
the  negative.  It  is  inconceivable  that  the  well 
being  of  any  State  is  at  the  mercy  of  the  liquor 
manufacturers  of  other  States. 

These  views  are  sustained  by  Wailing  v. 
Michigan,  116  U.?S.  446  [29:691].    It  was  there 
held  that  a  Statute  of  Michigan  which  imposed 
a  tax  upon  persons  who,  not  residing  or  having 
their  principal  place  of  business  in  that  State, 
enf^aged  there  in  the  business  of  selling  or  so- 
liciting the  sale  of  intoxicating  liquors  to  he 
shippS  into  Michigan  from  other  States,  bat 
which  did  not  impose  a  similar  tax  upon  per- 
sons selling  or  soliciting  the  sale  of  intoxicat- 
ing liquors  manufactured  in  that  State,  was  a 
discrimination  against  the  products  of  other 
States,  and  void  as  a  regulation  in  restraint  of 
commerce.    In  reference  to  the  suggestion  by     l^i 
the  state  court  that  the  statute  was  an  exercise 
bv  the  Legislature  of  tiie  police  power  for  the 
discouragement  of  the  use  of  intoxicating  liq- 
uors, and  the  preservation  of  the  health  and 
morals  of  the  people,  this  court  said:  "  This 
would  be  a  perfect  justification  of  the  Act  if  it 
did  not  discriminate  against  the  citizens  and 
products  of  other  States  in  a  matter  of  com- 
merce between  the  States,  and  thus  usurp  one 
of  the  prerogatives  of  the  National  Legida- 
ture."    The  clear  implication  from  this  lan- 
guage is  that  the  state  law  would  have  been 
sustained  if  it  had  applied  the  same  rule  to  the 
products  of  Michigan  which  it  attempted  to 
apply  to  the  products  of  other  States. 

At  the  argument  it  was  insisted  that  the  con- 
tention of  the  plaintifib  was  supported  by 
Broum  v.  Maryland,  25  U.  S.  12  Wheat.  419, 
486  [6:  678,  6841,  where  the  question  was 
whether  the  Legislature  of  a  State  could  consti- 
tutionally require  an  importer  of  foreign  arti- 
cles or  commodities  to  take  out  a  license  from 
the  State  before  he  should  be  permitted  to  sella 
bale  or  package  so  imported.    The  indictment 
in  that  case  duurged  Brown  with  having  sold 
one  package  of  foreign  "dry  goods"  without 
having  such  a  license.  The  court  held  the  State 
regulation  to  be  repugnant  to  that  clause  of 
the  Constitution  declaring  that  no  State  shall, 
without  the  consent  of  Congress,  lay  any  im- 
posts or  duties  on  imports  or  exports,  except 
what  may  be  absolutely   necessary  for  exe- 
cuting its  inspection  laws,  as  well  as  to  that 
clause  which  clothes  Congress  with  power  to 
regulate  commerce  with  foreign  NatioDs,  and 
among  the  several  States,  and  with  the  Indian 
Tribes.    Among  other  things,  it  said  that  the 
right  to  sell  articles  imi>orted  from    foreign 
countries  is  connected  with  the  law  permitting 
importation,  as  an  inseparable  incident;  of 
seiVing,  at  the  xylose  of  the  opinion  that  it  8op>     < 
posed  the  principle  laid  down  to  apply  equally 
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to  importations  from  a  sister  State.  It  is 
however,  dear  from  the  whole  opiniozi  that  the 
court  in  that  observation  had  reference  to  com- 
merce in  articles  having  do  connection  what- 
ever with  the  health,  morals,  or  safety  of  the 
people,  and  that  it  had  no  purpose  to  withdraw 
or  qualify  the  explicit  declaration,  in  Oibbons 
V.  Ogden,  22  U.  8.  9  Wheat.  1  [6:  28],  that  the 
health  laws  of  the  States  were  a  component 
part  of  that  mass  of  legislation,  the  power  to 
enact  which  remained  with  the  States,  because 
never  smrendered  to  the  Oeneral  Qovemment. 
In  behalf  of  Maryland  it  was  insisted  that  the 
constitutional  prohibition  of  state  imposts  or 
duties  upon  imports  ceased  the  instant  the 
goods  entered  the  country;  otherwise,  it  was 
argued,  the  importer  "  may  introduce  articles, 
as  gunpowder,  which  endanger  a  city,  into  the 
midst  of  its  population;  he  may  introduce  arti- 
cles which  endanger  the  public  health,  and  the 
power  of  self  preservation  is  denied."  To  this 
argument  Chuf  Justice MaxBtkaU  replied:  "The 
power  to  direct  the  removal  of  gunpowder  is  a 
branch  of  the  police  power,  which  unquestion- 
ably remains,  and  ought  to  remain,  with  the 
States.  If  the  possessor  stores  it  himself  out 
of  town,  the  removal  cannot  be  a  duty  on  im- 
ports, because  it  contributes  nothing  to  the 
revenue.  If  be  prefers  placing  it  in  a  public 
magazine,  it  is  because  he  stores  it  there,  in  his 
own  opinion,  more  advantageously  than  else- 
where. We  are  not  sure  that  this  may  not  be 
classed  among  inspection  laws.  The  removal 
or  destruction  of  infectious  or  unsound  arti- 
cles is  undoubtedly  an  exercise  of  that  power, 
and  forms  an  express  exception  to  the  prohibi- 
tion we  are  considering.  Indeed,  the  laws  of 
the  United  States  expressly  recognize  the  health 
laws  of  a  State."  This,  we  understand  to  have 
been  a  distinct  readjudication  that  the  police 
power,  so  far  as  it  involves  the  public  health, 
the  public  morals,  or  the  public  safetv,  remains 
with  the  States,  and  is  not  overridden  by  the 
National  Constitution. 

In  Gibbons  v.  Offden,  22  U.  S.  9  Wheat  211 
[6: 78],  it  was  said  by  counsel  that  the  Consti- 
tution docs  not  confer  the  right  of  intercourse 
between  State  and  State,  and  that  such  right 
has  its  source  in  those  laws  whose  authority  is 
acknowledged  by  civilized  man  tbroughont  the 
world.  Chief  Justice  Marshall  said:  ^'  This  is 
true.  The  Constitution  found  it  an  existing 
right,  and  gave  to  Congress  the  power  to  reg- 
u^.ate  it."  in  the  same  case  he  said  that 
this  power  is  *'  the  power  to  regulate;  that  is, 
to  prescribe  the  rule  by  which  commerce  is  to 
be  governed."  p.  196  [70].  It  may  bfi  said, 
generally,  that  free  commercial  intercourse  ex- 
uts  among  the  several  States,  by  force  of  the 
Constitution.  But  as,  by  the  express  terms  of 
that  instrument,  the  powers  not  delegated  to 
the  United  States,  nor  prohibited  to  the  States, 
are  reserved  to  tiie  States  respectively,  or  to 
the  people:  and  as,  by  the  repeated  adjudica- 
tions of  this  court,  the  States  have  not  surren- 
dered, but  have  resented,  the  power  to  protect 
by  police  rcpulalions  the  health,  morals  and 
safety  of  their  people.  Congress  may  not  prc- 
cribe  any  rule  to  govern  commerce  among 
the  States  which  prevents  tl\e  proper  and  rea- 
sonable exercise  of  this  reserved  power.  Even 
if  Congress,  under  the  power  to  regulate  com- 
merce, had  authority  to  declare  what  shall  or 
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what  shall  not  be  subjects  of  commerce  among 
the  States,  that  power  would  not  fairly  imply 
authority  to  compel  a  State  to  admit  within 
her  limits  that  which,  in  fact  is,  or  which, 
upon  reasonable  grounds,  she  mav  declare  to 
be,  destructive  of  the  health,  morals  and  peace 
of  her  people.  The  purpose  of  committing  to 
Congress  the  regulation  of  commerce  was  to 
insui-e  equality  of  commercial  facilities,  by 
preventing  one  State  from  building  up  her  own 
trade  at  the  expense  of  sister  States.  But  that 
purpose  is  not  defeated  when  a  State  employs 
appropriate  means  to  prevent  the  introduction 
into  her  limits  of  what  she  lawfully  forbids 
her  own  people  !Jom  making.  It  certainly 
was  not  meant  t »  five  citizens  of  other  States 
greater  rights  in  Icwa  than  Iowa's  own  people 
nave. 

But  if  this  be  not  a  sound  interpre- 
tation of  the  Constitution;  if  intoxicating 
liquors  arc  entitled  to  the  same  protection  by 
the  National  Government  as  ordinary  mer- 
chandise entering  into  commerce  among  Uie 
States;  if  Congress,  under  the  power  to  rcgu- 
late  commerce,  may,  in  its  discrction,  permit 
or  prohibit  commerce  amonj|  the  States  in  in- 
toxicating liquors;  and  if,  luercfore,  state  po- 
lice power,  as  the  health,  morals  and  safety  of 
the  people  may  be  involved  in  its  proper  exer- 
cise, can  be  overborne  by  national  regulations 
of  conmierce,  the  former  decisions  of  this  court 
would  seem  to  show  that  such  laws  of  the 
States  arc  valid,  even  where  they  affect  com- 
mercial intercourse  among  the  States,  until 
displaced  by  federal  legislation,  or  until  they 
come  in  direct  conflict  with  some  Act  of  Con- 
ereaa.  Such  was  the  doctrine  announced  in 
Wilson  V.  Blackbird  Greek  Marsh  Co.  27  U.  8. 
2  Pet.  250  [7:414].  That  case  involved  the 
validity  of  an  Act  of  the  Legislattirc  of  Dela- 
ware, authorizing  a  dam  to  be  built  across  a 
navisrable  stream,  in  which  the  tide  ebbed  and 
flowed,  and  in  which  there  was  a  common  and 
public  way  in  the  naturc  of  a  highway.  The 
court,  speaking  by  Chi^  Justice  Marshall,  said: 
"The  Act  of  Assembly,  by  which  the  plaintiffs 
werc  authorized  to  construct  their  dam,  shows 
plainly  that  this  is  one  of  those  many  creeks, 
passing  through  a  deep  level  msrsh  adjoining 
the  Delawarc,  up  which  the  tide  flows  for 
some  distance.  •  The  value  of  the  property  on 
its  banks  must  be  enhanced  by  excluding  the 
water  from  the  marsh,  and  the  health  01  the 
inhabitants  probably  improved.  Measures 
calculated  to  produce  these  objects,  provided 
they  do  not  come  into  collision  with  the  pow- 
ers of  the  General  Government,  are  undoubt- 
edly witbin  those  which  are  reserved  to  the 
States.  But  the  measurc  authorized  by  this 
Act  stops  a  navigable  creek,  and  must  be  sup- 
posed to  abridge  the  rights  of  those  who  have 
been  accustomed  to  use  it."  The  counsel  hav- 
ing insisted  that  the  statute  came  in  conflict 
with  the  power  of  Congress  to  rcgulate  com- 
merce with  foreign  Nations  and  among  the 
several  States,  the  court  said:  "If  Congress 
had  passed  any  Act  which  bore  on  this  case, 
any  Act  in  execution  of  the  power  to  regulate 
commerce,  the  object  of  which  was  to  control 
state  legislation  over  small  navigable  creeks 
into  which  the  tide  flows,  and  which  abound 
throughout  the  Middle  and  Southern  States, 
we  should  not  feel  much  difficulty  in  saying 
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tbat  a  state  law  coming  in  conflict  with  such 
Act  would  be  Toid.  But  Ck>Dgre8s  has  passed 
no  such  Act.  The  rcpu^:nancy  of  the  law  of 
Delaware  to  the  Constitution  is  placed  entirely 
on  its  repugnancy  to  the  power  to  regulate 
con^meroe  with  foreign  Nations  and  among  the 
several  States;  a  power  which  has  not  been  so 
exercised  as  to  affect  the  question."  The  same 
principle  is  announced  in  many  other  cases. 
Oilman  v.  FhiCa.  70  U.  S.  8  Wall.  718  [18: 
90];  Escanaba  Co,  v.  Chicago,  107  U.  S.  678 
[27:442];  Cardwdl  y.  Am.  Bridge  Co.  118 
U.  8.  205[28:  950];  Homilton  v.  Vickaurg  R. 
Co.  119  U.  8.  281  [30:  8941;  Huse  v.  Oloner, 
119  U.  8.  546  [80:  4S9.]  These  were  all  cases 
of  the  erection  of  bridges  and  other  structures 
within  the  limits  of  States,  and  under  their 
authority,  across  public  navigable  waters  of 
the  United  States.  They  were  held  not  to  be 
forbidden  by  the  Constitution,  although  such 
structures  actually  interfered  with  interstate 
commerce.  In  Oilman  y.  Philadelphia  and 
Cardtoell  y.  American  Bridae  Co.  the  bridges 
were  without  draws,  entirely  preventing  the 
passage  of  boats  to  points,  in  one  case,  where 
the  tide  ebbed  and  flowed,  and,  in  both  cases, 
to  points  where  commerce  had  been  ))reviously 
earned  on.  In  Hamilton  v.  Vicksburg  R.  Co, 
the  court  said:  "What  the  form  and  charac- 
ter of  the  bridges  should  be,  that  is  to  say,  of 
what  height  they  should  be  erected,  nnd  of 
what  materials  constructed,  and  whether  with 
or  without  draws,  were  matters  for  the  regu- 
lations of  the  State,  subject  only  to  the  para- 
mount authority  of  Congress  to  prevent  any 
unnecessary  obstruction  to  the  free  navigation 
of  the  streams.  Until  Congress  intervenes  in 
such  cases,  and  exercises  its  authority,  the 
power  of  the  State  is  plenary.  When  the  State 
provides  for  the  form  and  character  of  the 
structure  its  directions  will  control,  except  as 
against  the  action  of  ConjB:ress,  whether  the 
bridge  be  with  or  without  draws,  and  irrespect- 
ive of  its  effect  upon  navigation. •* 

But,  perhaps,  thelangua^of  this  court— all 
the  judges  concurring— which  mojt  directly 
bears  upon  the  question  before  us  is  found  in 
County  of  Mobile  v.  Kimball,  102  U.  S.  691, 701 
m-.  238,  241],  reaffirming  Wileon  v.  Blackbird 
Vreek  Martli  Company.  It  was  there  said:  "  In 
the  Licenee  Cases,  46  U.  8.  5  How.  604  [12: 
256],  which  were  before  the  court  in  1847, 
there  was  great  diversity  of  views  in  the  opin- 
ions of  the  different  Judges  upon  the  operation 
of  the  grant  of  the  commercial  power  of  Con- 
gTcsa  in  the  absence  of  congressional  legisla- 
tion. Extreme  doctrines  upon  both  sides  of 
the  question  were  asserted  by  some  of  the 
Judges;  but  the  decision  reached,  so  far  as  it 
can  be  viewed  as  determining  any  question  of 
construction,  was  confirmatory  of  the  doctrine 
that  legislation  of  Congress  is  essential  to  pro- 
hibit the  action  of  the  States  upon  the  subject 
thus  considered."  This  language  is  peculiarly 
significant  in  view  of  the  fact  that  in  one  of 
the  License  Oases— Pierce  v.  New  Hampshire, 
46  U.  8.  5  How.  604,  557,  578  [12:  266,  280, 
289]— the  question  was  as  to  the  validity  of  an 
Act  of  that  State,  under  which  Pierce  was  in- 
dicted, convicted,  and  fined,  for  having  sold, 
without  a  local  town  license,  a  barrel  of  gin, 
which  he  purchased  in  Boston,  transported  to 
Dover,  New  Hampshire,  and  there  sold  in  the 
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identical  cask  in  which  it  was  carried  to  tbat 
State  from  Massachusetts. 

In  harmony  with  these  principles  the  oooit 
affirmed  at  the  present  term,  in  Smith  y.  Ah- 
bama,  124  U.  8.  465  [ante,  508],  the  validity  of 
a  Statute  of  that  State,  making  it  unlawful  for 
a  locomotive  engineer,  even  when  his  train  is 
employed  in  interstate  commerce,  to  drive  or 
operate  any  train  of  cars  upon  a  railroad  ia 
that  State,  used  for  the  transportation  of  per- 
sons, passengers  or  freight,  without  first  un- 
dergoinfi^  an  examination  by.  and  obtaining  t 
license  nrom,  a  board  of  engineers  appointed 
by  the  Governor  of  Alabama.  If  a  train  of 
cars  passed  through  that  State  to  New  0^ 
leans,  the  engineer,  however  well  qunlified  for 
his  station,  if  not  licensed  by  that  local  board, 
was  subject  to  be  fined  not  less  than  $50  nor 
more  than  $500,  and  sentenced  to  liaixi  labor 
for  the  county,  for  not  more  than  six  months. 
The  court  held  that  this  statute  "  is  not, 
considered  in  its  own  nature,  a  regulaUon  of 
interstate  commerce;"  that  "  It  is  property  an 
Act  of  legislation  within  the  scope  of  the  ad- 
mitted power  reserved  to  the  States  to  regulate 
the  relative  rights  and  duties  of  persons,  being 
and  acting  within  its  territorial  Jurisdiction, 
intended  to  operate  so  as  to  secure  for  the  pub> 
lie  safety  of  person  and  property;"  and  that 
*'  So  far  as  it  affects  transactions  of  commerce 
among  the  States,  it  does  so  only  indirectly, 
incidentally,  and  remotely,  and  not  so  as  to 
burden  or  impede  them;  iad  in  the  paiticulais 
on  which  it  touches  those  transactions  at  all  it 
is  not  in  conflict  with  any  express  enactment  r 
of  Congress  on  the  subject,  nor  oontrarr  to 
any  intention  of  Congress  to  be  presumed  from 
its  silence."  Until  Congress,  by  legislation, 
prescribed  the  qualification  of  locomotive  en- 
gineers employed  by  railroad  compania  en- 
gaged in  the  transportation  of  pas-seugers  and 
goods  among  the  States,  Alabama,  it  was  ad- 
judged, could  fix  the  qualifications  of  such  en- 
gineers, even  when  running  in  that  State  trains 
eooployed  in  interstate  commerce. 

It  would  seem  that  if  the  Constitution  of  the 
United  States  does  not,  by  its  own  force,  dis- 
place or  annul  a  state  law,  authorizing  the 
construction  of  bridges  or  dams  across  public 
navigable  waters  of  the  United  States,  thereby 
whoUy  preventing  the  passage  of  vessels  en- 
gaged in  interstate  commerce  upon  such  wa- 
ters, the  same  Constitution  ought  hot  to  be 
held  to  annul  or  displace  a  law  of  one  of  the 
States,   which,  by  its  operation,  forbids  the 
bringing  within  her  limits,  from  other  States, 
articles  which  that  State,  in  the  most  solemn 
manner,  has  declared  to  be  injuriotts  to  the 
health,  morals  and  safety  of  her  people.     The 
silence  of  Congress  iipon*  the  subject  of  inter- 
state commerce,  as  afirected  by  tlie  police  laws 
of  the  States,  enacted  in  good  faith  to  |>roiiH>te 
the  public  health,  the  public  morals  mod  the 
public  safety,  and  to  that  end  prohibitioi^  the 
manufacture  and  sale,  within  their  limits,  ol 
intoxicating  liquors  to  be  used  as  a  beverace, 
ought  to  have,  at  least,  as  much  effect  a»  the 
silence  of  Congress  in  reference  to  phjsical 
obstructions  placed,  under  the  aiithoriry  of  % 
State,  in  a  navigable  water  of  the    united 
States.    The  reserved  power  of  the  States  te 
guard  the  health,  morals  and  safety  of  their 
people  is  more  vital  to  the  existence  of  society 
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ibio  iheir  i>ower  in  respect  to  trade  and  com- 
Deroe  haviog  no  possible  connection  with 
tboie  subjects. 

tot  thtte  reasons  we  feel  constrained  to  dis- 
MDt  from  the  opinion  and  judgment  of  the 
court 


IRA  T.  CLEMENT,  Ptff  in  Brr., 

V, 

ETJflHA  A.  PACKER. 

IBee  R.  C  Beporter*8  ed.  80(^-685.) 

MtDtpUon,  whsn  not  iuitained— declarations  of 
isfwygrs  state  decisions  control  real  prop- 
iitjf  envr  in  charges-surveys— original  land- 
wksrks — later  surveg-^presumption,  how  re- 

I.  Wbaro  oopiet  of  patents  offered  in  evidenoe  are 
■octethe  record,  and  the  court  is  therefore  left 
vtefctfiDed  as  to  thehr  oontents  or  as  to  their  ma- 
tsiili^,  an  exception  to  a  refusal  to  admit  them 
Is  arideooe  cannot  be  sustained. 
1  In  PenDajlTania,  the  declarations  of  deceased 
■■rrejrota,  tn  cases  of  boundaries  between  private 
MtitM.  are  admissible  in  evidence,  where  they 
ipoke  from  personal  knowledse. 
1  Is  a  question  involvinir  the  ownership  of  real 
■opatjr  in  Pennsylvania,  this  court  will  be  con- 
trolled by  Pennsylvania  decisions. 

i  Jt  is  error  for  the  court  to  jrive  a  charge  to  the 
tey,  the  direct  tendency  of  which  is  to  withdraw 
mm  their  consideration  a  very  considerable 
siwint  of  pertinent  and  important  testimony. 

&  la  Peonaylvania,  surveys,  constituting  a  block, 

SR  not  to  be  treated  as  separate  nnd  individual 

sarveys:  nor  oan  each  tract  oe  located  independ^ 

■Uy  of  tbe  rest  by  its  own  individual  lines  or  calls 

sreounes  and  distanoca:  but  such  surveys  are  to 

to  kwated  together  as  a  block,  or  one  lafge  tract. 

Al  the  Uoes  and  comers,  marked  upon  any  part  of 

lbs  Uock,  belong  to  each  and  every  tract  of  which 

Jilie(Mpoaed« 

C  When  tbe  original  landmarks  of  a  survey  have 

Ml,  the  original    and  well   established 

,  foood  upon  a  later  survey,  made  by  tbe 

f  sunrcjor,  about  tbe  same  time  and  adjoining 

oe  In  dtoute,  are  admissible  to  aid  tbe  Jury  in 

snertalnlng  the  exact  location  of  the  older  survey. 

7.  After  tbe  lapseof  twenty-one  years  from  the 

mantctmsnrrej  to  tbe  land  offlce,tbi*  nresumption 

to  this  tbe  warrant  was  located  as  returned  by  ibe 


t.  mst  tbls  presumption  is  not  conclusive  and 
maj  be  lebotted  by  proof  of  tbe  existence  of 
"  liDea  and  monuments,  and  other  facts  tend- 
tbat  tbe  actual  location  on  the  ground 
It  from  tbe  oAdalooursesand  distances. 

[NoTlST 

JrfmsdJam.  23,  f4, 1888,    Ikeided  March  29, 

1888. 

P\  ERROR  to  tbe  Circuit  Court  of  the  United 
Suica  for  tbe  Western  District  of  Pennsyl- 
*nda  to  leriew  a  Judgment  for  the  plainUff  in 
s»sctk)Q  of  ejectment    Bnersed, 

Blaseflient  bj  Mr,  Justice  Lamstr. 

Tbe  plnintilf  below,  Packer,  brought  an  ac- 
tlaa  d  ejectinent  to  recover  from  the  defend- 
sal  bdow,  Clement.  idO  acres  of  land  located 
to  Xooni  CartDel  Township.  Northumberland 
Onaty,  FiBiioivylTania.  He  claimed  this  120 
sot*  as  |mrt  of  a  tract  of  land  surveyed  in  Oc* 
tbft<r.  1794,  under  a  warrant  dated  iSsth  of  No- 
*«Bbcr.  ITM.  issued  to  the  name  of  William 
QhoO,  tbe  title  to  which  was  in  him,  theplaint- 
tf  Oa  tbe  trial  he  adduced  evidence,  showing 
Oss  this  WilllaiD  Elliott  tract  was  one  of  six 
kada  of  a  block  of  surveys—a  term  which,  un- 
4ff  tbe  Peooaylvania  land  system,  means  a 
of  sfOM'wryM  made  by  one  surveyor  at  the 
npoo  warrants  issued  npon  the  same 


day,  owned  by  the  same  person,  dependent 
upon  each  other  in  succession,  calling  for  each 
other,  and  returned  to  the  land  office  at  tbe  same 
time,  and  so  located  on  the  ground  that  the 
tracts  each  adjoin  the  other  side  by  side  as  a 
body.  In  that  State  tbe  warrant  and  survey 
thereon  and  the  return  of  the  survey  constituted 
the  legal  mode  of  acquiring  lands  from  tho 
Commonwealth.  Tbe  block  lust  mentioned 
was  know  as  the  La  Fevre  block,  and  the  tracts 
composing  it  were  designated  by  the  names  of 
the  persons  to  whom  they  were  warranted,  as 
follows:  The  Ebenezer  Branham,  Nathaniel 
Brown.  Lewis  Walker,  William  Shannon,  Wil- 
liam Elliott,  and  the  Joseph  Tyson,  all  of  which 
were  dated  November  26, 1793,  surveyed  on 
the  21st  and  22d  days  of  October.  1794,  and 
returned  into  tbe  lana  office  by  William  Gray, 
deputy  surveyor,  February  28,  1795^ 

The  plaintiff  claimed  that  tbe  northern  bound- 
ary of  this  tract  was  identical  with  the  southern 
line  of  the  defendant's  tracts,  and  that  such 
southern  boundary  was  about  sixty  rods  fur- 
ther north  than  that  claimed  by  the  defendant, 
and  down  to  which  he  was  in  actual  possession. 
The  qi^ion  In  the  case,  as  exhibited  by  the 
record,  is  one  of  location,  the  burden  of  proof 
being  on  the  plaintiff  below  to  show  the  loca- 
tion of  the  northern  boundary  of  the  William 
Elliott  tract,  and  that  the  120  acres  in  dispute 
are  within  tbe  limits  of  that  tract. 

The  plaintiff  below  produced  evidence  show- 
ing that  the  tracts  claimed  and  possessed  bv  the 
defendant  lying  directly  north  of  the  William 
Elliott  tract  were  known  as  the  Mary  Myers  and 
Charlotte  Ruston  tracts,  and  were  two  of  a 
block  of  eleven  tracts,  surveyed  under  warrants, 
all  dated  June  11, 1798,  granted  in  the  name  of 
Daniel  Reese,  Charlotte  Ruston,  Mary  Mvers, 
John  Rcrrpolda,  Thomas  Billinffton,  Mary 
Ruston,  Thomas  Ruston,  Mary  Kuston,  Jr., 
John  Young.  Joshua  Bean,  and  Samuel  Lobdil. 
surveyed  on  tbe  2d  and  8d  of  October,  1798,  and 
returned  to  the  land  office  by  William  Gray, 
deputy  surveyor,  as  one  block,  on  the  8d  of 
March,  1794;  and  that  these  eleven  tracu  of 
land  (which  were  known  as  the  Brush  Valley 
block)  extended  along  tbe  La  Fevre  block  on  the 
north,  and  were  especially  namifl  in  the  official 
returns  of  the  surveys  of  the  latter  as  adjoining 
on  the  nortii. 

He  contended  that  the  northern  line  of  the 
William  Elliott  tract  was  identical  with  tbe 
southern  line  of  the  Charlotte  Ruston  and 
Mary  Myers  tracts;  that  his  right,  therefore, 
extended*  as  far  north  as  the  southern  line  de- 
scribed in  the  official  returns  of  those  tracU; 
and  that  the  true  mode  of  ascertaining  such 
southern  line  was  to  run  out  tho  lines  of  said 
tracts  according  to  courses,  distances,  and  calls, 
in  tbe  official  returns  of  the  original  surveys. 
He  showed  by  the  returns  and  by  tbe  evidence 
of  surveyors  that  the  southern  line  thus  located 
by  official  courses,  distances,  snd  calls  would 
leave  tbe  land  in  dispute  outside  of  tbe  defend- 
ant's tracts,  and  therefore  within  the  limits  of 
the  William  Elliott  tract  belonging  to  the  plaint- 
iff below.  He  produced  A.  B.  Cochran,  a  sur- 
veyor, who  in  tne  winter  of  1881  and  the  sprin;^ 
of  1882  had  made  an  examination  of  the  Brush 
Valley  land  in  connection  with  that  of  the  La 
Fevre  block. 

This  witness  testifled  that  he  found  the  north- 
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era  boundary  of  the  Bnuh  Valley  block  well 
defined  by  marks  sdll  existing  on  the  ground 


made  at  the  time  of  the  original  surrey  in  17V&, 
and  many  of  the  living  coraers  (trees)  standiof 
in  the  places  designated  in  the  offldal  return; 
and  that  the  lines  of  the  different  tracts  cor- 
responded pretty  nearly  with  Uie  official  oooisei 
ana  distances,  "  sometimes  a  little  bit  long,  and 
sometimes  a  little  bit  short,"  in  one  insUince  as 
many  as  18  rods  difference.    He  stated,  very 
pcsiUvely,  that  along  the  entire  southern  side 
of  the  block  there  were  no  marks  upon  the 
ground;  no  living  coraers.  except  one  befe- 
after  noted;  no  indication  of  any  work,  wbtt- 
ever,  bv  the  deputy  surveyor  in  1798;  and  that 
the  official  returns  of  the  survey  called  onlj 
for  posts  for  coraers,  with  the  exception  Just 
mentioned,  which  fact  he  stated  was  reganied 
by  surveyors  as  evidence  that  the  line  bad 
never  been  actually  located  on  the  ground,  bat 
simply  protracteu  on  paper.    He  stated  far- 
ther that  there  were  no  oivision  lines  actually 
run  between  any  of  the  tracts  of  Uiis  Bmsb 
Valley  block,  except  one,  and  that  line  was  be- 
tween the  John  lievnolds  iemd  the  Thomas  Bil- 
lington  tracts,  whidn  he  stated  was  well  marked 
upon  the  ground  to  a  stone  heap,  which  veiy 
nearly  corresponded  bv  course  and  distance 
with  the  coraer  ciUled  for  in  the  official  reCam 
of  the  surveys  of  these  two  tracts,  and  deng- 
nated  therein  as  a  small  maple  tree,  at  the 
southeast  coraer  of  the  Reynolds  tract,  and  the 
southwest  coraer  of  the  Billington  tract.    This 
stone  heap  had  been  made  as  a  mark  in  1S47, 
and  located  as  the  maple  coraer  thus  called  for, 
by  David  Rockefeller,  a  surveyor,  since  de- 
ceased 

The  deposition  of  David  Rockefeller,  taken 
on  a  former  trial,  was  then  read  in  evidence  to 
show  the  location  of  this  small  maple  tree 
called  for  as  the  common  corner  of  the  Rey- 
nolds and  Billington  tracts  (southeast  of  the 
one  and  southwest  of  the  other),  in  which  Rock- 
efeller testifies  that  in  surveying  these  lands  in 
1847  he  found  the  line  between  these  two  tncts 
(the  Reynolds  and  the  Billington)  well  defined 
upon  the  ground  by  marks  made  at  the  time 
of  the  or^nal  survey  in  1798,  and  thai  be 
found  in  running  from  the  northern  corner, 
according  to  the  official  courses,  at  the  end  of 
the  officml  distance,  a  small  nuiple  stump  and 
maple  sprouts  growinc^  around  it,  and  a  small 
maple  tree  lying  on  the  ground,  the  trunk  of 
which  was  buracd  entirely  away  for  6  or  7  f ee^ 
so  that  no  surveyor's  mark  could  be  found  up- 
on it.    The  testimony  of  Cochran  and  others 
was  to  the  same  effect,  and  they  all  gave  it  as 
their  opinion  that  this  was  the  true  location  of 
the  maple  tree  called  for  as  the  common  coraer 
of  the  Reynolds  and  Billington  tracts. 

He  also  showed,  by  the  testimony  of  these 
and  other  witoe^^ses,  that  if  this  maple  stump 
was  the  trae  location  of  the  maple  tree  caUed 
for  as  the  southeast  coraer  of  the  Reynolds  and 
the  southwest  of  the  Billington,  it  would  estab- 
lish the  southera  line  of  the  whole  Brush  Val- 
ley block;  and  by  running  it  east  and  west 
from  that  point,  according  to  the  courses  and 
distances,  the  land  in  controversy  would  be  out- 
side of  the  Mary  Mvers  and  Charlotte  Rostoo 
tracts  owned  by  the  defendant  below,  and  with- 
in the  limits  of  the  Elliott  tract  belonging  to 
the  plaintiff  below. 

The  plaintiff  bdow  further  Contended  that 
in  case  the  maple  stump,  whic!i  be  claimed  to 
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have  piOTed  to  be  the  maple  tree  called  for  in 
the  omdal  return,  was  not  proyed  to  be  such 
comer,  then  the  whole  southern  boundary  was 
protracted  on  paper  without  any  actual  survey 
being  done  upon  the  ground;  and  in  the  ao- 
sence  of  any  marks  whereby  such  southern 
boundary  could  be  definitely  fixed,  the  true 
mode  of  ascertaining  its  location,  as  determined 
by  the  deputy  surveyor  in  1793,  was  to  start 
from  the  well  marked  boundary  on  the  norUi, 
and  run  out  the  lines  according  to  the  official 
courses  and  distances. 

In  reply,  the  defendant  contended  that  the 
true  moae  of  ascertaining  the  lines  of  a  survey 
was  to  run  them  according  to  the  marks  and 
monuments  on  the  ground  made  by  the  sur- 
r<«i  A1  ^cyor  at  the  time  of  the  survey,  along  with  the 
l^*"J  Imes  and  distances  of  the  official  return,  when 
these  latter  corresponded  with  such  marks  and 
monuments  upon  the  ground;  but  in  case  of  a 
conflict  or  variance,  the  original  marks  and 
monuments  were  to  prevail  and  determine  the 
location  of  the  survey. 

He  denied  that  the  southern  line  of  the 
Brush  Valley  block  had  been  platted  on  paper, 
and  alleged,  on  the  contrary,  Uiat  it  was  nm  at 
the  time  of  the  original  survey,  and  marked 
upon  the  ground  far  enough  south  of  the  line 
contended  for  by  the  plaintiff  to  include  the 
120  acres  in  dispute  within  the  limits  of  the 
Charlotte  Ruston  and  Mary  Myers  tracts.  He 
introduced  M.  B.  Trescott,  and  several  other 
surveyors,  i^ho  testified  that  the  point  located 
by  Rockefeller,  as  the  maple  tree  comer  called 
for  at  the  end  of  the  Reynolds  and  BiUinffton 
dividinie  line,  was  several  perches  norUi  of  the 
official  distance,  and  several  perches  outside  of 
of  the  official  courses.  He  nad  read  from  the 
deposition  of  Rockefeller,  already  offered  by 
the  plaintiff,  the  statement  that  he.  Rockefel- 
ler, had  been  county  surveyor  of  Northumber- 
land County  for  sixteen  or  eighteen  years,  and 
that  he  knew  from  the  offldal  papers  in  his 
hands,  during  that  period,  that  one  Henry 
Donnel  was  at  the  time  these  surveys  were 
made  a  regular  deputy  surveyor  of  William 
Gray,  and  that  his  (l>onners)  district  embraced 
all  this  side  of  the  river,  including  Uie  Shamo- 
kin  and  Mount  Carmel  coal  r^ons,  where  the 
surveys  are  that  are  involvea  in  Uiis  contro- 
versy. 
To  show  the  trae  location  of  the  maple  at  the 
'  common  comer  of  the  Reynolds  and  BiUington 
tracts  to  be  60  rods  south  of  where  Rockefeller 
bad  claimed  to  locate  it,  he  offered  in  evidence 
the  deposition  of  John  Fisher,  deceased,  taken 
in  several  cases  pending  in  the  Common  Pleas 
Court  of  Northumberland  County,  between  the 
.  plaintiff  in  error  and  the  Northumberland  CoeA 
Company  in  1878,  it  having  been  admitted  that 
John  Fisher  was  dead.  This  deposition  was 
offered  to  prove  by  John  Fisher  that  in  1815 
Henrpr  Donnel  was  surveying  the  Bmsh  Val- 
ley hnes,  and  he,  Fisher,  was  with  him  as 
chain  carrier.  That  when  they  were  running  ! 
the  line  between  the  Billington  and  Reynolds 
tracts,  and  were  at  a  point  about  60  rods  south 
of  the  stump  located  by  Rockefeller  at  a  swamp, 
tlicy  found  a  stone  comer — "stones  piled  up." 
Donnel  snid:  "This  is  the  comer;  here  is 
where  we  located  these  warrants  21  or  22  years 
1317]    Dgo." 

The  plaintiff  below  objected  to  the  admission 
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of  these  declarations  of  Heniy  Donnel  The 
court  sustained  the  objections  and  rejected  those 
portions  of  the  deposition  embraced  in  brack- 
ets, and  sealed  the  bill  of  exceptions  at  the  in- 
stance of  the  defendant. 

The  portions  rejected  are  as  follows:  Don- 
nel said:  ["  While  there  at  the  comer,  21  or 
22  years  ago,  we  located  these  warrants." 
When  we  got  to  the  comer,  Mr.  Donnel  said: 
"  Here  is  the  comer  "  pointing  to  it.]  [All 
Doimel  0aid  was:  "  This  is  the  comer;  here  is 
where  we  located  these  warrants  21  or  22  years 
ajgo."  This  was  when  we  were  running  the 
line  between  the  Billington  and  Rejmolds. 
Donnel  said  it  was  the  line.  I  knew  it  was  the 
line.]  And  again:  [At  the  time  Henry  Don- 
nel said  he  located  these  warrants,  21  or  22 
years  ago,  he  was  surveying  the  Brush  Valley 
lands — I  mean  the  Ira  Qement  lands.] 

The  defendant  also  introduced  several  sur- 
veyors who  testified  to  the  fact  of  original 
marks  east  of  and  in  a  direct  Une  with  the 
point  at  which  he  claimed  the  maple  stood, 
and  also  to  two  other  line  trees  bearing  the 
marks  of  the  survey  of  1793,  showing  that  the 
southern  boundary  of  the  Brush  VaiUey  lands 
is  from  thirty  to  sixty  rods  below  that  contend- 
ed for  by  the  plaintiff  below. 

In  confirmation  of  this  being  the  true  loca- 
tion of  the  line  in  question,  the  defendant  be- 
low showed  from  the  evidence  elicited  on  cross 
examination  of  a  witness  for  the  plaintiff,  and 
also  by  numerous  surveyors  who  appeared  as 
witnesses  for  the  defendant,  that  the  ±2benezer 
Branham  (which  was  the  extreme  eastern  and 
controlling  warrant  of  the  La  Fevre  block)  had 
still  existing  on  Its  northern  boundary  authen- 
tic and  orinnal  marks  and  monuments  made  at 
the  time  of  the  survey,  and  answering  to  the 
official  calls  thereof;  nearly  aU  of  whom  testi-  [318] 
fled  that  these  marks  thus  aeflning  the  northern 
boimdary  of  the  Ebenezer  Branham  tract  were 
sufficient  to  establish  the  entire  northem  bound- 
ary of  the  La  Fevre  block,  which  northem 
boimdaiT,  they  stated,  would  be  identical  with 
the  southem  line  of  the  Brush  Valley  block,  lo- 
cated as  claimed  by  the  defendant 

To  give  additional  support  to  his  theory  of 
constmcting  the  dividing  line  in  question  he 
imt  in  evidence  the  location  of  two  surveys  out- 
side of  the  Brush  Valley  block,  made  oy  the 
same  surveyor  about  the  same  time,  whose  es- 
tablished lines  and  comers  he  proposed  to  show 
were  in  perfect  harmony  with  the  location  of 
the  Brusn  Valley  block  contended  for  by  the 
defense.  It  appeared  in  evidence  that  the  first 
of  these  surveys  was  warranted  to  one  Francis 
West,  surveyed  on  the  10th  day  of  September, 
1798,  located  east  and  within  a  mile  of  the 
Bmsh  Valley  block,  and  that  its  lines,  boimd- 
aries,  comers,  and  calls  were  established  by 
original  undisputed  monuments  on  the  ground. 
It  was  also  proved  that  the  other  tract  was  war- 
ranted to  one  Richard  Martin,  and  surveyed  on 
the  2dd  day  of  February,  1794,  and  called  to  ad- 
join the  Francis  West  on  the  east  and  the  Samuel 
Ix)bdil  on  the  west;  this  last  being  the  extreme 
eastem  track  of  the  Brush  Valley  block.  It 
also  appeared  in  evidence  that  the  eastem  line 
of  the  Lobdil  and  the  westem  of  the  Martin 
were  reported  by  the  return  to  be  of  the  same 
length. 

The  sur7eyor8,  hereinbefore  referred  to  as 
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witDesses  for  the  plaintiff,  state  that  theFranda 
West  and  the  Richard  l^irtin  have  a  common 
corner  the  southwest  of  the  former,  and  south- 
east of  the  hitter;  that  this  comer  is  also  called 
for  as  a  mark  on  the  northern  line  of  the  Eben- 
ezer  Branbam,  as  above  noted;  that,  starting 
from  this  recognized  comer,  called  for  by  the 
three  sunrm  (the  Francis  West,  the  Richard 
Martin,  ana  the  Ebenezer  Branham),  and  fol- 
lowing the  southem  line  of  the  Richard  Martin 
(which  is  also  the  northern  line  of  the  Ebenezer 
Branham  tract,  and  which  all  the  surveyors,  on 
both  sides,  testify  is  marked  bv  monuments 
counting  back  to  1798,  for  a  d{8tance  of  160 
perches),  in  its  oflBdal  courses  and  distances,  it 
intersects  the  common  line  between  the  Lobdil 
and  Martin  tracts  extended  82  perches  south  of 
its  official  length:  that  at  this  point  of  inter- 
section there  is  a  well  established  comer  com- 
mon to  the  Martin  and  Lobdil  tracts;  that  if 
the  southern  line  of  the  Brush  Valley  block  was 
run,  starting  from  this  southeast  comer  of  the 
Lobdil  tract,  according  to  the  official  courses  and 
distances,  it  would  be  carried  actually  upon  the 
(319]  line  claimed  by  the  defendant  below,  indicated 
by  the  markea  line  trees  and  monuments,  and 
smke  the  point  at  which  he  claimed  the  maple 
comer  was  located  in  the  edge  of  the  swamp; 
and  therefore  would  place  the  land  hi  contro- 
versy without  the  Elliott  tract,  and  within  the 
Charlotte  Ruston  and  Mary  Myers  surveys. 

He  also  introduced  evidence  to  show  that  the 
eleven  survevs  of  the  Brush  Valley  block  and 
the  Richard  Martin  survey  were  all  in  the  lumds 
of  the  deputy  surveyor  at  the  same  time,  and 
that  the  deputy  retumed  the  Richard  Martin 
into  the  land  office  before  the  return  of  the 
Brush  Valley  lands,  stating  that  its  westem  line 
was  820  rods  in  length,  and  three  days  after  re- 
tumed the  Samuel  Lobdil,  giving  it  the  same 
course  and  length  of  line. 

These  witnessea  expressed  the  opinion,  from 
their  experience  as  surveyors,  that  the  norUiem 
line  of  the  Richard  Martin  was  run  on  the 
ffround  at  the  same  time  as  the  Brush  Valley 
block  of  surveys;  that  the  dividing  line  between 
the  Brush  Valley  block  and  the  I^  Fevre  block 
of  surveys  should  be  located  from  the  work 
done  by  the  same  deputy  surveyor  on  the  ad- 
joining surveys;  and  that  these  monuments 
pointed  out  the  Une  run  by  the  deputy  surveyor 
in  1798.  The  defendant  below  tnerefore  con- 
tended that  what  the  surveyor  did,  in  locating 
the  Richard  Martin  and  the  Francis  West  sur- 
veys, should  be  considered  with  all  the  other 
evidence  in  the  case,  in  determining  the  ques- 
tion whether  the  southem  line  of  the  Brush 
Valley  block  was  actually  run  upon  the  ground 
or  not,  and,  if  so,  where  it  was  run. 

The  plaintiff  below  offered  rebutting  testi- 
mony tending  to  show  that  the  trees  relied  on 
by  the  defendant  below,  as  line  trees  and  orig- 
inal monuments  of  the  survey  in  1798,  bore  no 
such  marks,  and  that  no  such  monuments  for 
the  southern  boundary  of  the  Brush  Valley 
block  could  be  found,  or  ever  existed  on  the 
ffround.  He  contended  also  that  the  Martin, 
beinff  a  lunior  survey  to  that  of  the  Brash  Val- 
1^  block,  could  not  be  used  for  the  purpose  of 
locating  the  southem  line  of  the  latter. 
[320]  Numerous  exceptions  were  taken  during  the 
trial,  and  exceptiona  were  also  taken  to  the 
charge  of  the  court.    The  jury  retumed  a  ver- 
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diet  for  the  plaintiff  below,  upon  whidi  judg- 
ment was  rendered.  The  defendant  bdow  theo 
sued  out  this  writ  of  error. 

Ife$an,  S.  P.  WolTerioa  and  Fraaklim 
B*  Ck>weii»  for  plaintiff  in  error: 

When  the  location  of  a  tract  of  land  or  a 
block  of  surveys  is  in  dispute  the  declantions 
of  a  deceased  surveyor,  made  while  running 
the  lines,  are  always  admissible. 

Kennedy  v.  LubM,  88  Pa.  246;  Kramer  v. 
(?a««aiuftfr,  98  Pa.  866;  JB^mfor  V.  i^fetfr,  27  Pa. 
885;  Ckitrfman  v.  Cedar  Spring  Congreffatum^  6 
Binn.  69;  Hamilton  v.  Metwr,  2  Serg.  &  R  70; 
MeCatuland  v.  Fleming,  68  Pa.  88;  Ptnny  Pet 
Landing  v.  miadelphia,  16  Pa.  91 ;  Sample  v. 
Robb,  Id.  819;  1  Whait.  Ev.  §  191;  Birming^ 
fiam  V.  Anderean,  40  Pa.  606. 

The  opinions  of  expert  surveyors  are  con- 
stantly received. 

Northumberland  Goal  Co.  v.  Clement,  96  Pa. 
126;  Whart.  Ev.  §444;  Davie  v.  Mason,  4  Pick 
156;  Forbee  v.  Qaruthere,  8  Yeates,  527;  Orme- 
byY,  Ihmeen,  34  Pa.  462;  Peterborough  v.  Jaf- 
trey,  6  N.  H.  464;  ArdiKO  OH  Co,  v.  Gileon,M 
Pa.  146;  Priee  v.  PmeeU,  8  N.  Y.  822;  Fbwter 
V.  Middleeex  County,  6  Allen,  92;  DehceiUr  v. 
Qroff,  10  Pa.  878;  1  Qreenl.  Ev.  §  440*  JoaM- 
eon  V.  Drinkald,  18  Moore,  148:  8,  C.  22  Eng.  a 
L.  686;  Pennwlwinia  R,  B,  Co.  y,  ffendereon, 
51  Pa.  815;  Kellogg  v.  Kraueer,  14  Serg.  &  R 
187;  Broum  v.  Corey,  48  Pa.  495. 

Where  several  tracts  of  land  were  originally 
made  and  retumed  into  the  land  office  in  a 
block,  they  must  be  located  on  the  ground  in  a 
block. 

Northumberland  Coal  Co.  v.  Clement,  95  Pa. 
126;  Hiuerty  v.  Mathert,  81  Pa.  848.  855;  Dor- 
rah  v.  Bryant,  66  Pa.  69;  WaJUere  v.  Hagarty, 
87  Pa.  64;  Boynton  v.  Urian,  55  Pa.  151:  PSrm 
V.  JB^ikton,  78Pa.  851;  Ifofifev.  AeUey,  18  Sere. 
A  K  882;  Steeene  v.  Hughee,  8  Watts  &  S.  465; 
CoUine  v.  Barclay,  7  Pa.  78:  BoU  v.  RitUn. 
house,  25  Pa.  491;  MaloneY.  Salada,iSPtL  425; 
Pruner  v. BriiKn, 98 Pa.  202;  Christy.  Thomp 
son,  2  Cent.  Rep.  528. 

However  well  marked  theae  lines  may  have 
been  in  1798  and  1794,  oreven  in  1814,  at  the 
time  of  the  trial  few  original  marka  would 
have  been  expected  to  be  found  by  any  sur- 
veyor. 

Kennedy  v.  Lubold,  88  Pa.  255;  Otaes  v. 
Gilbert,  58  Pa.  291. 

Slight  evidence  of  marks  found  upon  the 
ground  corresponding  with  the  date  oi  survey 
ought  to  have  great  weight  in  repelling  the 
charge  of  its  being  a  mere  chamber  survey. 

Lambourn  v.  Rartswiek,  18  Serg.  &  K.  121; 
Marte  v.  Hartley,  4  Watts,  268,  264;  Sergeant's 
Land  Law  of  Pa.  128. 

A  practical  surveyor  may  testify  whether,  in 
his  opinion,  certain  marks  on  trees,  piles  of 
stones,  or  other  marks  on  the  ground  were  in- 
tended as  monuments  or  boundaries. 

Whart  Bv.  8  444;  Datisy.  Mason,  4  Pick. 
156;  Forbes  v.  Carutliers,  8  Yeates,  527;  Orme- 
by  V.  Ihmsen,  84  Pa.  462;  Sweigart  v.  Richards^ 
8  Pa.  486;  Caul  v.  Spring,  2  Watts,  894:  Ckmert 
y.  Irwin,  8  Serg.  &  tt.  288. 

A  survey  made  under  legal  authority  ia  pc«- 
sumed  to  be  correctiy  made. 

Kister  v.  Paul,  54  Pa.  196;  Breer  w.  Osn^ 
Jbodtf^n.  48  Pa.  8a 
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A  depatj  soireyor  in  locatlDg  a  janior  war- 
rant should  adopt  the  marks  of  an  older  sur- 
vey. 

Caul  ▼.  Bjyring,  2  Watts,  890;  Martz  ▼.  Hart- 
ley,  4  Watts,  261;  SchnabU  ▼.  Doughty,  8  Pa. 
892;  McBarron  ▼.  Gilbert,  42  Pa.  279;  BellaB 
▼.  Clearer,  40  Pa.  267;  Pennsvlpania  Canal  Co. 
y.  Kvnket,  88  Leg.  Int.  S^;IIughetY.  Stevens, 
48  Pa.  202. 

The  work  of  the  same  deputy  surveyor  on 
adjoining  survevs  made  about  me  same  time, 
and  tlie  declarations  of  the  deputy  surveyor  who 
located  these  tracts,  as  to  where  he  had  origi- 
nally established  the  southern  line,  were  clear- 
ly evidence  of  location. 

Mestre,  James  Ryoa  and  John  W. 
Ryoiit  for  defendant  in  error: 

The  warrant,  when  made  out,  was  dated  on 
the  day  Uie  applicatiod  for  it  was  entered. 

Brow^fi  V.  GallovHty,  Pet.  C.  C.  291;  Lewie  y. 
Meredith,  8  Wash.  81;  Oliphant  v.  Ferren,  1 
Watts,  57;  Boynton  ▼.  ZTrkin,  55Pa.  152. 

Even  if  the  patents  were  competent  evidence, 
the  warrant  would  have  been  cumulative  only, 
and  this  court  would  not  reverse  for  excluding 
the  evidence. 

Cannon  v.  Pratt,  99  U.  8.  619(25: 446). 

If  the  wrong  party  receives  the  patent,  he  is 
always  treated  as  holding  in  trust  for  the  war- 
rantee or  the  true  party  under  him. 

Delaware  &  H,  Uanal  do.  ▼.  Dimock,^!  Pa. 
897;  Manhattan  Coal  Co.  v.  Oreen,  78jPa.  810. 

A  patent  which  embraces  land  not  included 
in  the  survey  is  void  for  the  excess. 

Kelly  V.  Oraliam,  9  Watts,  116. 

Though  a  patent  conveys  the  legal  estate 
against  the  Commonwealth,  it  wHL  not  prevdl 
over  a  prior  estate  by  warrant  and  survey. 

Mactay  v.  Work,  5  Binn.  154;  Oonzalut  v. 
Hoocer,  6  Serg.  &  R.  118;  Woods  y.  Wilson,  87 
Pa.  879;  Eagerly  v.  Mathers,  81  Pa.  848;  Urket 
V.  CtyryeU,  5  Watts  &  8.  60. 

A  patent  is  not  operative  against  the  rights  of 
a  th&d  person  exiting  before  the  issmng  of 
the  patent 

BaUiot  v.  Bauman,  5  Watts  &  8.  155; 
Bmith  V.  Vasbinder,  77  Pa.  180;  Woods  ▼.  Wil- 
son, 87  Pa.  882;  Lewis  ▼.  Brwdlford,  10  Watts, 
76;  DuerY,  Boyd,  1  Serg.  &.  K.  208;  Maday 
V.  Work,  supra;  Gingrich  ▼.  FolU,  19  Pa.  40. 

The  rule  that  allows  the  proof  that  a  public 
oflBoer  has  acted  notoriously,  as  a  public  oflBcer, 
without  the  proof  of  his  appointment  is  appli- 
cable only  to  the  case  of  public  officers  as  such. 

1  Greenl.  Ev.  8  88;  1  Phill.  Ev.  4  Edw.  ed. 
692  and  note;  Wilcox  v.  Smith,  5  Wend.  281; 
Short  V.  Lee,  2  Jac.  &  W.  464. 

In  Barclay  v.  BoweU,  81  U.  8.  6  Pet.  504 
(8:  479)  this  court  held  that  the  declarations  of 
a  surveyor  which  contradict  his  official  return 
are  clearly  not  evidence. 

Woods  V.  Ege,  2  Watts.  88a 

Declarations  respecting  a  private  boimdary 
are  only  admissible  as  resgesios, 

EUicott  V.  Pearl,  85  U.  8.  10  Pet  412  (9: 
475);  Hunnicutt  v.  Peyton,  102  U.  8.  888  (26: 
118). 

To  be  admissible,  such  declarations  must 
have  been  made  by  persons  in  possession  of 
land  and  in  the  act  of  pointing  out  their  bound- 
aries. 

Bartiett  ▼.  Emerson,  7  Gray.  174;  Dofgett  ▼. 
Shaw,  5  Met  228;  Long  v.  (Mton,  116  Mass. 
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414;  Mima  Queen  v.  ffeplnim,  11  IJ.8.7  Cranch, 
290  (8: 848);  Bonnet  v.  Devebaugh,  8  Binn.  175; 
Sample  v.  Robb,  16  Pa.  819;  MeCausland  v. 
Fleming,  68  Pa.  88;  Caufman  v.  Cedar  Spring^ 
Congregation,  6  Binn.  62,  68;  Buchanan  v. 
Moore,  10  8erg.  &  R281;  Bender  ▼.  Pitzer,  27 
Pa.  885. 
This  court,  in  passing  upon  the  questions 

Presented  in  a  bill  of  exceptions,  will  not  look 
eyond  the  bill  itself. 

Jforris  v.  Jackson,  76  U.  8.  9  Wall  125  (19: 
609);  Lincoln  ▼.  Clafiin,  74  U.  8.  7  Wall.  186 
(19: 108);  Ldftwitch  v.  Lecanu,  71 U.  8.  4  Wall. 
187  (18:  888);  BusseU  v.  Ely,  67  U.  8.  2  Black, 
580(17:260). 

An  abstract  proposition  of  law  this  court  is 
not  required  to  consider. 

Jones  V.  BuckeU,  104  U.  8.  554  (26:  841); 
Dunlopj.  Monroe,  11  U.  8.  7  Cranch,  270  (8: 
889);  Worthington  v.  Mason.  101  U.  8.  149  (25: 
848);  Zeller  v.  Eckert,  45  U.  8.  4  How.  28» 
(11:  979);  Mcl^air  v.  McLennan,  24  Pa.  884. 

Calls  foradioiners  and  other  fixed  bound- 
aries invariably  govern  the  calls  for  coursea 
and  distances. 

Brolaskey  v.  McClain,  61  Pa.  168;  MackenUle 
V.  Satoy.  17  8erg.  &  R 104:  Murphy  v.  Camp- 
hell,  4  Pa.  485;  Coxy,  Couch,  8  Pa.  147;  Petts 
▼.  Gaw,  15  Pa.  218;  Jfa<A«r#v.  Hegarty,  87  Pa. 
64;  Speakman  v.  Forepaugh.iA^  Pa.  872;  BeXUis 
▼.  Cleaver,  40  Pa.  260;  Maviiattan  Coal  Co.  v. 
Green,  78  Pa.  810;   Watson  v.  Jones,  85  Pa.  125. 

lines  of  older  surveys,  adopted  by  the  sur- 
veyor for  the  younger,  become  the  line  and 
boundary  of  the  younger. 

Eister  v.  Paul,  54 Pa.  198;  Parshatty.  Jones^ 
55  Pa.  158;  Dreer  v.  Carskadden,  48  Pa.  88; 
Caul  y.  Spring,  2  Watts,  890. 

After  the  lapse  of  twenty-one  years,  the  pre- 
sumption of  law  is  conclusive  that  the  surveya 
were  actually  made  upon  the  ground  as  re- 
turned by  the  deputy  surveyor. 

Nieman  v.  Ward,  1  Watto  &  8.  79;  Mock  y. 
AsOey,  188erg.  &  R.  882;  Lamboumy.  Harts- 
wick,  Id.  118;  Bellas  v.  Levan,  4  Watts,  800; 
SchnaJ)le  v.  Do^ghty,  8  Pa.  895;  Mathers  v. 
Eegarty,  supra;  Covert  v.  Irwin,  8  8erg.  &  K 
288;  Qtctnn  v.  Heart,  48  Pa.  887;  Cosby  v. 
Buchanan,  90  U.  8.  28  WaU.  420  (28: 188). 

Evasive  answers  afford  strong  presumptive 
evidence  against  the  respondent 

Agawam  Woolen  Co.  v.  Jordan.  74  U.  8.  7 
wSl.  588  (19: 177);  Bryant  v.  SitlweU,  24  Pa. 
814. 

The  lines  actually  marked  upon  the  ground 
constitute  the  survey. 

Hall  V.  Tanner,  4  Pa.  244;  Thompson  v.  Me- 
Farland,  6  Pa.  478;  Thomas  v.  Mowrer,  15  Pa. 
189. 

The  lines  marked  on  the  ground  control  the 
return  of  the  surveyor,  even  where  that  calls 
for  a  natural  or  fixed  boundary. 

Walker  v.  Smith,  2  Pa.  48;  Burkholder  v. 
Markley,  98  Pa.  40;  Manhattan  Coal  Co.  v. 
Green,  T^P^.  810. 

It  is  sufficient  evidence  of  an  actual  survey 
that  any  part  of  it  was  made  on  the  ground. 

Lambowm  y.  Hartswiek,  18  8erg.  &  R.  118; 
Quiny.  Brady,  8  Watts  & 8. 189. 

Courses  and  distances  constitute  the  iorvey 
where  no  lines  are  found  on  the  ground,  except 
in  case  of  calls  for  ad  joiners. 

Boynton  v.  Vrian,  55  Pa.  142. 
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A  call  for  adjoinere  will  overrole  the  lines  re- 
turned by  courses  and  distances,  where  there 
are  no  lines  upon  the  ground. 

OaMweU  ▼.  HoUer,  40  Pa.  160;  Darrah  ▼. 
Bryant,  56  Pa.  68;  YounJdn  ▼.  Qnoan,  84  Pa. 
108;  Ormsby  v.  Uimsen,  Id.  462;  ManKattan 
Coal  Co,  ▼.  Qretn,  iupra;  Pruner  ▼.  Brisbin, 
^  Pa.  208. 

A  survey  unimpeacbed  for  twenty-one  years 
is  conclusively  presumed  to  have  been  regular. 

gtrimpfler  v.  Roberts,  18  Pa.  200;  Caul  v. 
Spring,  2  Watts,  800;  Nieman  v.  Ward,  1 
Watte  &  8.  68;  Touhkin  v.  Cowan,  and  Cald- 
toell  v.  BoUer,  supra;  Wagner  v.  Wagner,  68  Pa. 
3»4. 

Mr.  Justice  Lamar  delivered  the  opinion  of 
the  court: 

The  first  assignment  of  error  is  to  theeffect  tliat 
the  court  below  erred  in  rejecting  the  offer  of 
the  plaintiff  in  error  of  six  patents  issued  by  the 
Commonwealth  to  Peter  Graul  for  the  Joseph 
Tvson,  William  Elliott,  Lewis  Walker,  William 
Shannon,  Nathaniel  Brown,  and  Ebenezer 
Branbam  surveys,  bearing  date  the  12th,  18th 
aud  17th  of  April,  1707,  respectively,  for  the 
purpose  of  locating,  and  showing  that  tbe  Ck)m- 
inonwealth  confirmed  the  location  of  said  sur- 
veys as  a  block,  by  granting  patents  to  each  one 
of  them,  and  for  the  purpose  of  showing  how 
much  land  the  Commonwealth  granted  in  pur- 
suance of  these  several  surveys. 

Objection  by  plaintiff  below  to  this  was  sus- 
tained, and  exception  taken.  The  plaintiff  in 
error,  however,  has  not  embodied  copies  of 
these  patents  in  the  record  returned.  The  court 
is. therefore  left  uninformed  as  to  the  contents 
of  tlie  patents,  or  as  to  their  materiality.  What 
effect  might  have  been  given  to  this  assignment 
of  errors,  had  evidence  of  the  contents  of  the 
patente  mentioned  been  sent  up  with  the  record, 
we  need  not  consider  in  disposinjB^  of  this  case. 
It  is  sufficient  to  say  that  this  assignment  of  er- 
ror is  fatally  defective  for  the  reason  given 
above,  and  it  cannot  be  sustained. 

The  second  specification  relates  to  the  rejec- 
tion by  the  court  of  a  portion  of  the  deposinon 
of  John  Fisher,  referned  to  in  the  above  state- 
ment. We  gather  from  the  brief  of  counsel 
that  the  ground  on  which  these  declarations 
were  ruled  out  was  that  they  were  not  within 
any  of  the  exceptions  to  the  general  rule  that 
hearsay  evidence  is  inadmissible  to  establish 
any  specific  fact  which  in  ite  nature  is  capable 
of  being  proved  by  the  testimony  of  a  person 
who  speaks  from  his  own  knowledge. 

In  Mima  Queen  y,  Hepbum,ll  U.S.  7Cranch, 
200,  206  [8:  848,  850],  CMef  Justice  MarshaU 
savs:  "To  this  rule  there  are  some  exceptions 
which  are  said  to  be  as  old  as  the  rule  itself. 
These  are  cases  of  pedigree,  of  prescription,  of 
custom,  and  in  some  cases  of  boundary.  *  *  * 
Also  matters  of  general  and  public  history." 

Upon  the  subject  of  boundary  there  is  a  gen- 
eral agreement  that,  by  the  English  rule,  evi- 
dence of  the  declarations  of  dec^sed  persons  as 
to  the  boundary  of  parishes,  manors,  and  the 
like,  which  are  of  public  interest,  is  admissible, 
but  that  such  evidence  is  inadmissible  for  the 
purpose  of  proving  the  boundarv  of  a  private 
estate,  unless  such  boundary  is  identical  with 
another  of  public  interest    In  many  of  the 

726 


States  this  strict  rule  has.  been  extended,  and 
these  declarations  have  been  admitted  to  profe 
the  boundaries  of  lands  of  private  p^sooi. 
This  extension  of  the  rule  has,  we  think,  bera 
sustained  by  the  weight  of  authority  in  the  Am- 
erican State  Courts,  as  justified  upon  i^undi 
as  strong  as  those  on  which  tbe  original  rule 
rests. 

In  Boardman  t.  Reed,  Mr,  Justice  McLean 
states  one  of  these  grounds.  He  says.  31  U.  S. 
6  Pet.  828.  341  [8:415.420]:  "That  boundariei 
mav  be  proved  oy  hearsay  testimony  is  a  rule 
wefi  settled,  and  the  necessity  or  propriety  of 
which  is  not  now  questioned.  Some  differeooe 
of  opinion  may  exist  as  to  the  application  of 
this  rule,  but  there  can  be  none  as  to  its  legal 
force.  Landmarks  are  frequently  formed  of 
perishable  materials.  ♦  ♦  ♦  By  the  improve- 
ment of  the  country,  and  from  other  causes, 
they  are  often  destroyed.  It  is  therefore  impcu^ 
t jint,  in  many  cases,  that  hearsay  or  reputation 
Khould  be  received  to  establish  andent  bound- 
aries." This  was  a  case  of  private  boundariei 
purely:  and  the  declarations  were  rejected,  not 
upon  the  ^rouud  of  hearsay,  but  because  tbey 
were  considered  as  immaterinl.  and  not  tending 
to  elucidate  any  question  before  the  jury.  {\ 

The  limitations  upon  this  extension  of  tbe 
original  rule  are  different  in  different  States. 
We  do  not  deem  it  necessary,  in  the  present 
case,  to  lay  down  any  definite  rule  applicable  to 
all  cases,  as  to  when  declarations  of  deceased 
persons  constitute  iralid  evidence  to  estabUsb 
private  boundaries. 

The  question  is  one  involving  the  ownerehip 
of  real  property  in  Pennsyl  vania.and  it  becomes 
our  du^  to  ascertain  the  rule  established  in  that 
State,  especially  as  respects  the  admissibility  of 
tbe  dedarations  of  deceased  surveyon  in  coses 
of  boundaries  between  pi:ivate  estates. 

In  the  case  of  CaufmanY.  Cedar  Spring  Cba- 
gregation,  6  Btnn.  50,  the  plaintiff  d«med  a 
certain  number  of  acres  which  were  surveyed 
by  one  Wilson,  an  assistant  of  the  deputy  sur- 
veyor, since  deceased.    The  deputy  surve^ror 
returned  to  the  land  oflQce  a  smaller  quantity 
than  was  contained  in  Wilson's  actual  survey. 
On  the  trial  of  the  case  evidence  of  what  was 
said  by  Wilson  was  objected  to  by  tbe  defend- 
ant upon  the  ground  that  the  official  return  of 
the  survey  was  the  best  evidence  of  the  surrey. 
'Die  evidence  was  held  by  the  Supienie  Coutt 
of  Pennsylvania  to  have  been  rightly  received. 
Chitf  Justice  Tilghmm  said:  '*It  will  bereool- 
lected  that  Wilson  is  dead;  otherwise,  nothing 
less  than  his  own  oath  could  have  been  re- 
ceived.   Where  boundary  is  the  subject,  what 
has  been  said  by  a  deceaf^ed  person  is  received 
as  evidence.    It  forms  an  exception  to  tbe  gen- 
eral rule.    It  was  necessary  for  tbe  plainti&to 
show  their  possession  of  the  lands,     «  •  •    it 
was  impossible  for  the  plaintiffs  to  show  the 
extent  of  their  possession  without  lowing  tbe 
lines    run   by   Wilson.      Those    lines    were 
the  plaintiffs'  boundaries;  at  least  socb   was 
their  claim.    It  appears  to  me,  tberefore,  that 
what  was  said  bv  Wilson  came  within  the  ex- 
ception which  admits  the  words  of  a  deceased 
person  to  be  given  in  evidence  in  a  matter  of 
boundary." 

In  Kennedy  v.  Lubold,  88  Pa.  246.  the  dec- 
larations of  a  deceased  surveyor,  made  thirty- 
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five  jean  before  the  trial,  were  allowed  to  go 
to  the  Jary,  but  the  court  below,  in  chargiDg 
the  Jury  as  to  the  nature  and  force  of  this  evi- 
1323 J  jignce,  used  the  following  language:  "There 
is  eyidence  of  what  Hemn^ton,  or  some  sur- 
yeyor  said  when  he  went  to  this  tract  comer. 
«  That  is  hearsay  evidence,  and  we  admitted  that 
with  a  sood  deal  of  reluctance.  We  hardly 
believe  It  is  evidence.  We  say  to  you  in  de- 
termining that  evidence,  it  is  weak  evidence. 
It  is  not  as  strong  evidence  as  that  of  witnesses 
who  come  here  upon  the  witness  stand  and  sub- 
mit to  cross  examination,  in  testifying  to  what 
is  the  true  corner  f  i-om  the  very  necesi^ty  of  the 
case."  The  case  being  carried  up  by  a  writ  of 
error  to  the  Supreme  Court  of  Pennsylvania, 
Chief  JvMtiee  Agnew  delivered  the  opmion  of 
the  court,  and  said:  "These  two  cases  were 
argu^  tofirether.  They  seem  to  have  been  tried 
upon  the  doctrine  of  leaving  first  principles, 
and  going  on  to  perfection.  But  old  surveys 
are  not  to  be  so  tested.  Most  perfect  in  the  be- 
ginning, they  are  constantly  undergoing  change 
and  decay,  until  by  wind,  fire,  rottenness,  and 
the  acts  and  frauds  of  men,  their  evidences  lie 
only  in  memory  and  hearsay.  Hence,  when  the 
learned  Judge  said  of  the  acts  of  the  surveyors, 
who  forty  years  before  went  upon  the  ground, 
ran  the  lines,  blocked  the  trees,  counted  the 
growths,  found orifdnal  marks,  and  pronounced 
the  hickorv  the  numbered  comer  of  donation 
lot  No.  12o0,  it  was  mere  hearsay,  he  hardly 
believed  it  evidence,  admitted  it  with  reluct- 
ance, and  it  was  weak  evidence  in  determining, 
he  clearly  misled  the  jury.  The  reverse  is  tr^ 
— the  evidence  was  strong,  and  ought  to  pre- 
vail imless  clearly  rebutt^,  by  showing  either 
a  mistake  of  the  witness  relating  the  racts,  or 
error  in  the  surveyors  making  the  declaration. 
*  «  •  xhe  declarations  as  to  the  comers  when 
found,  blocked,  and  codnted  were  a  part  of  the 
i-esgesia,  and  so  far  from  being  doubtful  evi- 
dence were  competent  and  always  admitted 
when  the  transaction  is  old  and  the  surveyor 
dead." 

In  Kramers.  Ooodlander,  08  Pa.  866,  the  wit- 
ness having  testified  that  he  had  owned  the  land 
in  dispute  thirty  years  before  the  trial,  and  em- 
ployed one  Ferguson,  a  surveyor  since  dc»d, 

r3241  ^  ^^'^^  ^^^  Unes.  it  was  offered  to  prove  what 
^  ^  Goodlander  said  as  to  the  lines  whilst  he  was  on 
the  ground  searching  for  them.  This  was  re- 
jected as  purely  hearsay.  Justice  Trunkey,  in 
deli  verins[  the  opinion  of , the  court  said :  '  'From 
an  early  day  in  this  State,  in  litigation  respect- 
ing boundaries,  it  has  been  competent  to  prove, 
after  the  death  of  a  surveyor  who  had  exam- 
ined a  line,  what  he  said  r^pecting  it  at  the 
time  and  on  the  mund.  Tne  oflSr  should 
have  been  admitted." 

In  McCauBland  v.  Fleming,  68  Pa.  88,  Juetiee 
Agnew,  delivering  the  opinion  of  the  court, 
said :  "I'edif^ree  and  boundary  are  the  excepted 
cases,  wherein  reputation  and  hearsay  of  de- 
ceased persons  are  received  as  evidence.  The 
statements  of  deceased  persons  relative  to  bound- 
aries of  which  they  spoke  from  actual  personal 
knowledge  have  been  frequently  received  as 
evidence  in  this  State." 

There  is  one  case  in  which  the  principles  of 
this  rule  of  hearsay  evidence  in  respect  to 
boundaries  were  fully  considered  in  the  Circuit 
Court  of  the  United  States.     Conn  v.  Penn,  1 
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Pet  C.  Ct.  496.  The  opinion  of  the  court 
was  delivered  hjMr.  Justice  Washington,  and 
the  substance  of  it  is  as  follows,  p.  oil:  The 
courses  and  distances  laid  down  in  a  survey* 
especially  if  It  be  ancient,  are  never,  in  prac- 
tice, considered  as  conclusive,  but  are  liable  to 
be  materially  changed  by  oral  proof,  or  other 
evidence,  tending  to  prove  that  the  document- 
ary Unes  are  those  not  actually  run.  Reputed 
boundaries  are  often  proved  by  the  testimony 
of  aged  witnesses,  and  the  hearsay  evidence  of 
such  witnesses  has  been  admitied  to  establish 
such  lines,  in  opposition  to  the  odls  of  an 
ancient  patent.  It  is  not  the  lines  reported,  but 
the  lines  which  have  been  actually  run  by  the 
surveyor,  which  vests  in  a  patentee  a  title  to 
the  area  included  within  those  linp«. 

These  decisions  clearly  require  the  admission 
of  the  testimony  rejected  by  the  court  below, 
and  the  decisions  cited  by  the  counsel  for  de- 
fendant in  error  also  seem  to  us  in  harmony 
with  file  tenor  and  effect  of  them. 

The  case  of  Bender  v.  Pitzer,  27  Pa.  885,  is 
an  interesting  case  in  its  examination  of  the 
qualifications  and  some  of  the  aspects  of  this 
rule.  The  declarations  of  a  deceased  surveyor 
who  had  not  made  the  original  survey,  nor  sub- 
sequently examined  it.  nor  run  the  fines  upon 
the  ground,  and  who  was  not  an  adjoining 
owner,  and  did  not  point  out  the  lines  at  the 
time  of  those  declarations,  were  held  to  be 
rightfully  rejected.  But  Justice  Knox,  while 
rejecting  the  evidence,  took  especial  care  to  re- 
iterate Uie  principles  laid  down  in  the  cases 
heretofore  cited.  In  delivering  the  opinion  of 
the  court  he  said:  "  It  has  lone  since  been  set- 
tled, both  in  this  country  and  in  England,  that 
ancient  boundaries  are  provable  by  general 
reputation,  in  a  question  involving  public 
rights.  In  Pennsylvania  a  still  greater  latitude 
has  been  allowed  in  questions  of  boundary. 
Here  the  declarations  of  a  deceased  person 
touching  the  locality  of  boundary  between  ad- 
Joining  owners  have  been  admitted  where  the 
survey  was  made  by  the  person  making  the 
declaration,  or  where  the  declaration  was 
made  by  an  adioining  owner  who  pointed  out 
the  boundary  line  between  the  tracts  to  the 
witness  at  the  time  the  declarations  were  made. " 
Caufman  ▼.  Cedar  Spring  Oangregatian,  6 
Binn.  50;  Hamilton  v.  Menor,  2  Serg.  &  R  70. 

To  sustain  the  rejection  of  Uie  evidence  mudi 
reliance  is  placed  on  the  decisions  of  this  court 
in  the  cases  of  Bunnieutt  v.  Peyton,  102  U.  S. 
888  [26: 118],  and  micott  v.  Pearl,  85  U.  S.  10 
Pet.  412  [0: 475J.  But  as  the  question  is  one 
of  Pennsylvania  law,  to  be  controlled  by  Penn- 
sylvania decisions,  the  observations  of  the 
court  in  the  cases  cited  are  not  pertinent. 

The  first  of  these  cases  states  the  English 
rule,  and  summarizes  some  of  the  results  to  be 
deduced  from  the  decisions  of  the  state  tribu- 
nals. The  court  concedes  that  had  the  Su- 
preme Court  of  Texas  decided  differently,  it 
would  have  felt  constrained  to  apply  the  Texas 
rule  to  the  case  in  question;  but  even  under 
the  summary  of  the  general  law  in  this  coun- 
try, as  it  was  conceived  to  exist  on  the  subject 
at  that  time,  the  evidence  rejected  in  the  pres- 
ent case  ought  to  have  been  received.  It  is  not 
necessary  for  us  to  approve  or  disapprove  the 
departures  from  the  original  rule,  because  the 
court  held  that  the  evidence  there  offered  was 
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nut  admissible  under  any  well  established  ex- 
ceptions to  the  rule.  The  court  is  particular  to 
sav  the  declarations  of  Moore  were  made,  not 
when  he  was  pointing  out  the  boundaries  of 
the  Basquez  survey,  but  when  he  was  at  a  dis- 
r«%2Ai  ^°^  ^^^  ^®  place  of  beginning  of  that  sur- 
Ijjxoj  ^^  jyj^  from  its  upper  line.  That  Moore  had 
made  the  survey,  or  had  ever  been  upon  its  up- 
per line,  or  on  the  upper  line  of  the  reserve, 
was  proved  only  by  his  assertion,  which  the 
court  allowed  to  be  given  in  evidence.  There 
was  no  such  proof  aliunde. 

The  case  of  EUicott  v.  PearL  iupra,  was 
brought  to  this  court  by  a  writ  of  error  to  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky.  And  in  the  decision  here, 
this  court  adhered  to  the  English  rule,  and  ro- 
jected  the  evidence  of  the  declaration  of  a  de- 
ceased surveyor,  as  to  the  boundary  of  a  private 
estate.  In  so  doing,  this  court  was  simply  en- 
forcing the  rule  as  it  existed  in  Kentucky  at 
that  time.  In  Cherry  v.  Boyd,  Litt.  Sel.  Cas. 
8,  decided  by  the  Supreme  Court  of  that  State 
in  1800,  it  was  held  that  evidence  of  the  parol 
declarations  of  a  surveyor  concerning  the  marks 
or  lines  of  a  private  estate  were  inadmissible. 
This  beine  the  settled  law  of  Kentucky,  this 
court  could  not  have  decided  otherwise  than 
it  did  in  EUieoU  v.  Pearl  But  even  in  that 
case  the  court  uses  the  following  guarded 
language:  "  The  doctrine  in  America,  in  re- 
spect to  boundaries,  has  gone  further,  and  has 
admitted  of  general  reputation  as  to  boundaries 
between  conti^ous  private  estates." 

The  remaininfl;  assignments  of  error  relate  to 
the  answers  to  tne  requests  by  the  counsel  of 
the  respective  parties  for  instructions  to  the 
iury,  and  to  the  general  charge  of  the  court 
below.  They  are  so  manv  in  number  that  it 
would  greatly  protract  this  opinion  to  review 
them  ieriaiim,  and  in  the  order  of  their  pres- 
entation. 

At  the  request  of  the  plaintiff,  the  court  be- 
low said  to  the  Jury,  "  that  in  the  absence  of 
marks  on  the  north  made  for  the  William  El- 
liott in  1794,  by  the  deputy  surveyor,  the  Will- 
iam Elliott  must  go  to  its  calls  for  adjoiners  on 
the  north;  that  as  there  is  no  evidence  of  any 
such  original  marks,  the  William  Elliott  must 

S\  to  its  northern  calls  for  the  Daniel  Reese, 
ary  Myers,  Charlotte  Ruston,  and  John 
Reynolds,  and,  therefore,  the  William  Elliott 
r^sTi  ^^^  embrace  the  land  in  dispute  by  locating 
L5»*^  J  the  Mary  Myers  and  Charlotte  Ruston,  accord- 
ing to  tne  oflQcial  courses  and  distances  from 
their  northern  Ihie,  or  from  the  Rockefeller  ma- 
ple comer.'* 

We  think  the  learned  Judge  in  giving  this 
charge  fell  into  error.  If  it  was  not  a  p<^tive 
and  imperative  direction  to  the  jury  to  find  for 
the  plaintiff,  it  would  be  di£9cult  to  convince 
them  that  this  was  not  the  manifest  intention 
of  the  court.  In  its  logical  effect  it  is  a  syllo- 
fl;iBm,  the  conclusion  of  which  is  that  the  land 
in  dispute  is  within  the  limits  of  the  William 
Elliott,  and  belongs,  therefore,  to  the  plaintiff. 
Its  terms  are,  Jirei,  that  in  the  absence  of 
any  orinnal  marks  on  the  north  of  the  Will- 
iam Elliott,  made  by  the  surveyor  at  the  date 
of  the  survey,  the  William  Elliott  will  go  to 
itt  northern  adjoining  tracts,  to  wit,  the 
Mary  Myers  and  Charlotte  Ruston;  mcand, 
tlat  there  is  no  evidence  of  anv  such  orig- 


inal  marks  on  the  north  of  the  William  £!• 
Uott;  third,  that,  therefore,  the  William  EUiotl 
must  go  to  its  adjoining  tracts  on  the  north  (tbe^ 
Myers  and  Ruston),  and  thus  embrace  the  kn<i 
in  dispute.  The  direct  tendency,  if  not  \ht 
avowed  purpose,  of  the  statements  contained  in 
Uiis  charge,  is  to  withdraw  from  the  considera- 
tion of  the  jury  a  very  considerable  amount  of 
pertinent  and  important  testimony  for  the  de- 
fense. It  shoula  be  borne  in  mmd  that  the 
William  Elliott  is  not  a  single  separate  tract, 
but  one  of  a  block  of  several  tracts  surveyed  at 
the  same  time,  by  the  same  surveyor,  under  war- 
rants of  the  same  date,  and  for  the  same  owoer^ 
and  returned  into  the  land  office  as  one  body. 

By  the  settled  law  of  Pennsylvania,  applica- 
ble to  the  location  of  surveys.  originaJ  marki 
and  living  monuments  on  the  ^und  constitute 
the  survey,  and  they  are  the  highest  proof  of  its 
true  location.  The  next  most  important  evi- 
dence of  location  is  the  calls  for  adjoining  80^ 
veys;  and  in  the  absence  of  both  of  them,  and 
then  only,  the  lines  according  to  courses  and 
distances,  returned  by  the  surveyor  into  the 
land  office,  determine  the  location.  But  it  is 
equally  well  settled,  by  an  unbroken  ctirrentof 
decisions  in  that  State,  that  the  surveys  consti- 
tuting a  block  are  not  to  be  treated  as  separate 
and  individual  surveys;  nor  can  each  tract  be 
located  independently  of  the  rest,  by  its  own  in- 
dividual lines  or  calls  or  courses  and  diitonoes; 
but  such  surveys  are  to  be  located  together  as 
a  block  or  one  large  tract  If  lines  and  cor- 
ners made  for  such  a  block  of  surveys  can  he 
found  upon  the  ground,  this  fixes  the  location  r^ 
of  the  block,  even  to  the  disregard  of  the  call 
for  adjohiers.  The  lines  and  comers  found 
upon  any  part  of  the  block  of  surveys  belong 
to  each  and  every  tract  of  the  block,  as  much 
as  they  do  to  the  particular  tract  which  th^  ad- 
johi.  • 

In  Pruner  v.  Brubin  the  question  came  be- 
fore the  court  below,  and  the  principles  Just 
laid  down  were  enunciated  in  uiat  court;  and 
upon  a  writ  of  error  to  the  Supreme  Court  of 
Pennsylvania,  Mr,  JutUee  Stenett  said:  "  The 
thirteen  tracts  having  been  surveyed  in  a  block 
and  80  returned  must  oe  located  upon  the  ground 
aa  a  block;  neither  of  them  can  be  arbitrarily  lo- 
cated in  diBregaid  of  the  lines  and  COTnersf  (Mmd 
upon  other  parts  of  the  block.  All  the  lines  and 
comers  marked  upon  the  groimd  and  returned 
must  be  considered  in  ascertain  in?  the  proper  \o- 
cation  of  Uie  block.  Those  f  ouna  upon  any  part 
of  the  block  belong  to  each  and  every  tract  of 
which  it  is  composed;  and  if  sufficient  lines  and 
comers  can  be  found  they  determine  the  location 
of  the  entire  block,  without  regard  to  its  calla 
for  adioiners  or  for  waters,  if  such  calls  confiict 
with  the  lines  actually  run  upon  the  ground  and 
retumed.*'    He  added:  "  It  reqjuires  neither  ar- 

Siment  nor  citation  of  authonty  to  show  that 
e  leamed  Judge  was  clearly  right  in  thus  in- 
gtracting  the  Jury."    98  P*t.  210. 

In  FnU  V.  Brandon,  78  Pa.  851,  Ohi^  Jm$- 
tiee  Agnew  says:  "  When  one  person  is  owner 
of  all  the  warrants,  they  may  oe  surveyed  to- 
fi;ether  in  a  single  block  by  exterior  lines,  leav- 
ing the  interiorlines  to  be  settled  by  the  owner 
himself.  Mock  v.  AeUey,  18  Serg.  &  R.  888; 
l^ettenM  v.  Huahe$,  8  Watts  &  8.  465;  OoUin^ 
V.  Barclay,  7  Pa.  78;  Hagerty  v.  Mathen,  81 
Pa.  848.    The  legal  effect  is  that  the  entire 
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block  if  viewed  b  one  tract  Hence,  Chitf 
JuiUee  Lewis  said  in  Hde  ▼.  RiUenluntse,  25 
Pa.  491:  'Under  these  drcumstanoes  it  is  evi- 
dent that  the  whole  fifteen  surveys  adioining 
each  other  in  a  shigle  block,  without  interior 
lines,  all  made  at  one  time  and  owned  by  the 
same  party,  were  essentially  but  one  tract' 
*  *  *  This  princh)le  was  in  the  mind  of  Ohirf 
Juitiee  Woodward  when  he  said  in  McUone  ▼. 
SaUada,  48  Pa.  426:  'And  when  we  are  dealing 
with  blocks  of  surveys  we  must  remember  that 
the  marks  on  any  piurt  of  the  block  belong  to 
each  tract  in  the  block.'  So  Judge  Strong 
said,  hi  Darrah  v.  Bryant  66  Pa.  76:  '  And  u 
they  were  surveyed  as  a  block,  they  must  be 
located  as  a  block.' " 

Id  Moloney. SaUada,  48  Pa.  419,  Ohitf  Jui- 
iice  Woodward  says:  "Located  l^  these  ad- 
Joiners,  Isaac  Miller  would  lake  the  land  in  dis- 
pute, but  several  of  its  courses  and  distances 
and  the  configuration  of  the  survey  as  returned 
into  the  land  oflBoe  would  essentially  be  changed. 
Notwithstanding  these  consequences,  however, 
the  defendants  insisted  upon  its  location  by  its 
calls.  The  plaintiffs,  on  the  other  hand,  con- 
tended that  the  whole  block  of  twenty-five  sur- 
veys should  be  located  by  the  marks  on  the 
ground,  with  uo  other  reference  to  calls  for  ad- 
Joiners  than  such  as  would  be  consistent  with 
the  marks  on  the  ground;  and  that  it  is  im- 
material that  no  marks  are  found  on  the  Miller 
survey,  since  authentic  marks  are  foimd  on 
other  tracts  of  the  block  sufficient  to  locate  the 
whole  block,  and  that  these  marks  apply  with 
decisive  effect  to  Isaac  Miller.  They  deny  also 
that  Merrick  Starr  was  call^  for  on  the  west 
of  Isaac  Miller;  but  if  it  was,  they  say  it  was  a 
mistake,  and  must  be  rejected  in  favor  of  the 
courses  and  distances  as  returned.  In  a  word, 
the  plaintiffs  would  locate  the  Isaac  Miller  by 
the  marks  on  the  ground  of  other  tracts,  m 
connection  with  which  it  was  surveyed  and  re- 
turned. *  *  *  And  when  we  are  dealing  with 
bloeki  of  surveys  we  must  remember  that  the 
marks  on  anv  part  of  the  block  belong  to  each 
tract  of  the  block.  Interior  lines  were  never 
run  and  marks  are  not  to  be  looked  for  on  them; 
but  if  marks  are  found  upon  the  ground  to  es- 
tablish an  exterior  line  of  a  particular  tract  of 
the  block,  and  we  find  other  tracts  returned  udth 
that  same  line,  we  are  to  presume  it  was 
adopted  as  the  boundary  of  these  tracts,  no  less 
than  of  the  tracts  which  bear  the  marks.  When 
the  surveyor,  for  instance,  ran  from  the  pine 
comer  of  Gilbert  and  Brooks  to  the  stone  cor- 
ner of  Lomison  and  Paul,  his  course  for  more 
than  three  hundred  perches  was  south  ten  de- 
grees east,  and  bis  onlv  other  course  for  SQ 
perches  was  south  4i  east,  and  these  two 
courses  carried  him  the  whole  width  of  the  Gil- 
bert and  Miller  tracts,  and  formed  the  western 
bonndary  of  these  respective  tracts.  No  marks 
are  found  on. these  lines,  but  the  pine  and 
stones  ore  sufficient  to  locate  them." 

In  Northumberland  Goal  Go,  v.  Clemenw,  96 
Pa.  126,  it  was  held:  "When  original  surveys 
have  been  made  and  returned  as  a  block  into 
the  land  office,  the  location  of  each  tract  there- 
in may  be  proved  by  proving  the  location  of  the 
block.  In  ascertaining  the  location  of  a  tract 
the  inquiry  is  not  where  a  tract  should  or  might 
have  been  located,  but  where  it  actually  was 
located.    Every  mark  on  the  ground  tending 
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to  show  the  location  of  any  tract  in  the  block  is 
some  evidence  of  the  location  of  the  whole 
block,  and  therefore  of  each  tract  therein." 

We  think  these  authorities  are  conclusive 
upon  this  point.  The  principle  itself  was  In- 
voked by  the  defendant  in  error  and  by  the 
ludffe  below,  when,  at  the  request  of  the  form- 
er, the  Judge  charged  the  Jurv  that  if  the  actual 
position  upon  the  ground  of  on^  single  maple 
comer  could  be  established,  this  woiDd  fix  the 
southern  line  of  the  whole  block  of  eleven  sur- 
veys and  of  every  member  of  the  block.  If, 
therefore,  any  original  marks  could  be  found 
called  for  and  established  on  the  northern 
line  of  any  tract  of  the  La  Fevre  Block,  that 
would  fix  the  northern  line  of  the  whole  block 
of  six  surveys. 

It  was  conceded  bv  the  plaintiff  and  defendant 


below,  and  stated  Sy  the  leamed  Judge  in  his 

"     Jury,  that  the  Will'       "" 
was  a  member  of  tne  La  Fevre  Block,  of  which 


charge  to  the  Jury,  that  the  Wiflhun  Elliott 


the  Ebenezer  Branham  was  the  leading  warrant 
and  controlling  survey. 

A.  B.  Cochnm,  a  surveyor  produced  by  the 
plaintiff  below  as  a  witness  in  his  own  behalf, 
testified  that  the  "post  by  a  pine,"  called  for  by 
the  Ebenezer  Branham  as  a  monument  on  its 
northern  line,  was  a  well  recognized  mark  on 
that  line;  and  that  he  found  three  other  trees  [331] 
on  that  line  west  of  Uie  "post  by  a  pine"  in  the 
line  of  official  courses,  for  160  perches.  And 
there  were  not  less  than  five  surveyors,  who, 
as  witnesses  produced  by  the  defendant,  testi- 
fied that  they  found  five  or  six  trees  on  the 
northern  line  of  the  Ebenezer  Branham,  in  the 
official  courses  of  the  same  line.  These  marks, 
if  the  jury  bdieved  the  witnesses,  must  be  re- 
garded, according  to  the  authorities,  marks  and 
monuments  sufflaent,  if  not  overcome  by  the 
force  of  rebutting  evidence,  to  fix  the  entire 
nortbem  line  of  the  La  Fevre  block  and  of 
each  tract  composing  it,  including  the  William 
Elliott  For  these  reasons  we  consider  that  the 
inevitable  cdDFect  of  that  portion  of  the  charge  in 
question  was  to  mislead  the  iury. 

lo  regard  to  the  Francis  West  and  Richard 
Martin  tracts,  the  location  of  which  the  defend- 
ant below  offered  in  evidence  for  the  purpose 
of  showing  tibat  the  southern  line  of  the  Brush 
Valley  Block  was  run  at  the  time  of  the  origi- 
nal survey  and  marked  upon  the  ground  far 
enough  south  of  the  official  courses  and  dis- 
tances to  include  the  land  in  dispute,  the  court 
chaiged  the  jury  in  these  words: 

"The  Richard  Martin,  being  a  Junior  sur- 
vey, cannot  control  or  enlarge  the  dimensions 
of  the  Samud  LobdU  and  the  other  members 
of  the  Brush  Valley  Block,  which  are  earlier 
surveys.  The  location  of  a  lunior  warrant  may 
throw  some  light  upon  the  location  of  a  senior 
survey  which  It  calls  to  adjoin.  Hence,  what 
the  deputy  surveyor  did  in  locating  the  Richard 
Martin  has  been  admitted  in  evidence,  andmav 
be  considered  by  the  Jurv  in  connection  with 
all  the  other  evidence  m  determing  the  question 
whether  or  not  the  chestnut  oak  and  the  gums 
relied  on  by  the  defendant  are  trees  marked  by 
the  surveyors  in  1798  to  define  the  southem 
line  for  the  Brush  Vallev  Block;  but  should  the 
tuiy  find  that  none  of  those  trees  were  marked 
for  the  survey  dT  1798,  then  the  Richard  Mar- 
tin can  have  no  weight  in  determining  the  lo- 
cation  of  the  Brush  Valley  Block,   out  the 
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eleven  surveys  of  that  block  must  then  be  lo- 
cated from  their  fixed  corners  upon  Uie  north- 
ern line  according  to  the  oflScial  courses  and 
distances  (unless,  indeed,  the  jury  should  find 
in  favor  of  David  Hockfeller's  location  of  the 
maple  comer.") 
We  caonot  concur  with  this  charge  as  aoor- 
[332]  rect  application  of  the  general  law  of  the  8tate 
of  Pennsylvania  to  the  lacts  of  this  case.  It  is 
unquestionably  true  that  a  junior  survey  can- 
not control  or  enlarge  the  dimensions  of  a 
senior  survey.  We  understand  this  to  mean 
that  when  the  location  of  a  survey  is  or  can  be 
ascertained  and  determined  by  its  own  marks 
upon  the  ground,  its  own  calls  and  courses  and 
distances,  it  cannot  be  changed  or  conti-olled 
or  enlarged  or  diminished  by  the  marks  or  lines 
of  an  adjoining  junior  survey;  but  when,  from 
the  disappearance  of  these  original  landmarks, 
caused  by  time  and  other  agunci&o,  from  the 
senior  survey,  the  location  of  a  particular  line, 
or  the  identity  of  a  comer,  is  left  in  uncer- 
tainty or  becomes  the  subject  of  controversy, 
then  the  original  and  well  established  marks 
found  upon  a  later  survey  made  by  the  same 
surveyor  about  the  same  time,  and  adjoining 
the  one  in  dispute,  are  regarded  as  legitimate 
evidence,  not  to  contest  or  control,  but  5)  eluci- 
date, throw  light  upon,  and  thus  aid  the  jury 
in  discovering,  the  exact  location  of  the  older 
survey.  In  stating  to  the  jury  that  such  marks 
on  the  junior  survey  (the  Richard  Martin) 
might  be  considered  in  determining  the  single 
question  whether  or  not  the  chestnut  oak  and 

fums,  relied  on  by  the  deff^ndant.were  marked 
y  the  surveyors  in  1798  to  define  the  line  for 
the  Brash  Valley  block,  "and  that  no  weight 
can  be  attached  to  the  Richard  Martin,"  if  the 
jury  find  that  none  of  these  trees  were  so  marked, 
the  judge  committed  error.  In  restricting  the 
operation  of  this  evidence  to  this  one  &gle 
question,  to  the  exclusion  of  sdl  other  questions 
connected  with  the  location  of  the  southern 
boundary  of  the  Brash  Valley  block,  we  are  of 
the  opinion  that  he  was  in  direct  confiict  with 
the  rule  laid  down  by  the  Pennsylvania  courts. 
In  Clement  v.  I^rthumberland  Coal  Co.  87 
Pa.  291,  this  very  question  came  up  as  to  the 
effect  of  the  "post  by  a  pine,"  ana  the  pitch- 
pine  upon  the  southern  line  of  the  Richard 
Martin,  in  fixing  the  southern  line  of  the  Mary 
Myers.  -  The  court  below  allowed  this  evidence 
to  go  to  the  jury  to  be  considered'  in  determin- 
ing the  southern  line  of  the  Mary  Myers.  Tlie 
ria*n  ^^P*^"^®  court  affirmed  the  well  established 
L^s^ssj  ^Q  ^^^  marks  upon  an  adjoining  limior  sur- 
vey cannot  control  or  enlarge  the  dimensions 
of  an  earlier  survey  (even  mough  the  junior 
survey  adopts  the  fines  of  the  older),  but  that 
such  marks  may  be  submitted  to  the  jury  as 
evidence  tending  to  discover  the  actual  location 
of  the  older  survey.  The  court  said:  "The 
point,  though  made  in  the  oral  argument 
against  the  instruction  of  the  learned  court  be- 
low, we  think,  is  without  a  sufficient  founda- 
tion in  the  charge.  The  judge  very  correctly 
held  that  a  subsequent  survey  could  not  control 
the  lines  of  a  former,  but  he  did  not  leave  the 
case  upon  this  single  instruction,  by  omitting 
to  inform  the  jury  that  the  subsequent  acts  of 
the  deputy  surveyor  in  locating  a  junior  war- 
rant and  the  marks  left  by  him  on  the  ground, 
might  be  considered  as  evidence  tending  to  dis- 
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prove  the  actual  location  of  the  older  survey. 
On  the  contrary,  he  answered  the  third  point 
of  the  plaintiff  below,  which  raised  the  ques- 
tion veiy  plainly,  so  as  to  bring  the  true  dis- 
tinction fairly  before  the  minob  of  Uie  inir. 
The  point  is  clear,  and  he    replied :   *  Marks 
found  upon  adjoining  surveys  made  a}x>ut  the 
time  of  the  survey  are  evidence  upon  the  sat*- 
iect  of  location,  but  they  cannot  control  or  en- 
large the  dimensions  of  an  earlier  survey,  even 
though  they  may  adopt  its  lines.'    Thus  the 
jury  was  left  to  locate  Ae  earlier  survey  by  tiiote 
marke,  if  Uiey  should  conclude  that  they  imU- 
cated  the  true  place  of  the  earlier  locfUiou;  aod 
were  at  the  same  time  informed  that  the  linci 
of  a  later  survey  cannot  alter  or  enlarj^c  the- 
lines  of  a  former  survey,  although  Uie  courses 
and  distances  of  these  former  lines  may  be 
adopted.   Certainly,  this  was  a  fair  instruction 
and  brought  the  charge  within  the  preccdeois. 
cited.    The  difference  between  that  which  is- 
evidence  of  a  fact  and  an  effect  which  controls 
the  fact  is  plain.    Then,  when  the  judge  came 
to  state  the  evidence  of  the  marks  found,  he 
most  distinctly  referred  to  the  pitch  pine  on  the 
southern  line  of  the  Martin  tract,  and  the  '  post 
by  a  pine '  as  the  material  matter  in  determin- 
ing the  question  as  to  the  southern  boundary 
of  MaiT  Myers.    In  the  next  paramph  he  re- 
fers to  his  answers  to  the  points  and  isaves  tkt 
question  of  the  boundary,  at  indicated  by  (host 
marks,  to  the  Jury.** 

The  phraseology  employed  in  this  opinion  of 
the  court  seems  to  have  been  adopted  for  the 
special  purpose  of  excluding,  by  anticipation, 
the  qualification  added  to  the  rale  in  the  gen- 
eral charge  of  the  court  below.  The  case  just 
cited  says  that  the  marks  (' '  poet  by  a  pine  "  aod 
the  pitch  pine)  on  t^^  Martin  line  were  righOy 
submitted  to  tliejury  a«  material  matter  in  de- 
termining t/ie  o^iesti'^Ti'  of  the  soutfiem  boundary 
of  the  Mary  Myers.  But  the  learaed  judge  be- 
low in  this  case  said  that  the  Richani  Martin 
can  have  no  weight  in  determining  the  location 
of  the  Brash  Ycdley  block,  and,  therefore,  of 
the  Mary  Myers,  unless  the  jury  finds  that  cer- 
tain trees  reued  on  by  the  defendant  bore  cer- 
tain marks. 

In  the  case  of  the  Northumberland  Coal  Co. 
V.  Clement,  95  Pa.  126,  the  Supreme  Court  of 
Pennsylvania  passed  upon  this  same  question 
as  to  the  elTcct  of  marivs  upon  the  southern 
line  of  the  Richard  Martin  (which  marks  were 
"post  by  a  pine"  and  the  pitch  pine),  as  evi- 
dence to  fix  the  location  of  the  line  that  divides 
the  Billington  tract  from  the  Walker  tract .  de- 
fining the  southern  limit  of  the  former  and  the 
northera  limit  of  the  latter.  The  court  s;iid: 
"The  official  survey  of  the  Thomas  Billington 
calls  for  a  small  maple  as  its  southwest  coracr. 
Maple  sprouts  are  found  at  the  plaoo  claimed 
by  the  defendant  in  error  to  be  the  southwest 
coracr  of  the  tract  The  original  surveys  of  all 
these  tracts  were  made  by  Henry  Donnel.  act- 
ing as  a  deputy  surveyor.  It  is  shown  t  hot  tijo 
same  Donnel,  m  1814,  in  running  the  norUicm 
line  of  the  Lewis  Walker  tract,  fixed  the  line 
between  it  and  the  Thomas  Billintrton  to  lie 
where  it  is  now  claimed  by  the  defendant  in 
error.  The  official  survey  of  the  liichanl 
Martin  calls  for  a  whhe  pine  tree  in  ita  south* 
line.  That  tree  is  standing  and  identified. 
That  warrant  was  located  by  the  same  surveyor, 
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and  the  letnrn  of  survey  was  made  three  days  I 
before  the  ftarrey  of  the  BilliD&^n  tract  was 
'  ratoned.  It  calls  for  the  Samuel  Lobdil  on  the 
weit,  and  the  line  between  the  tracts  is  of  the 
I  ame  length  in  each  survey.  He  had  the  war- 
I  fuu  in  his  hands  at  the  same  time.  The  lo- 
oiUoo  of  the  latter  throws  light  on  Uie  former. 
The  location  claimed  by  the  defendant  in  error 
ps;  /or  the  Billingtoo  is  not  only  in  harmony  with 
the  block  of  surveys  of  which  it  forms  a  nart, 
but  ilso  1^  ith  the  location  of  the  Richard  Mar- 
tin made  by  the  same  surveyor  soon  there* 
•fter."  The  counsel  for  the  plaintiff  below,  in 
their  thle  brief,  say  that  there  are  some  errors 
of  fict  in  that  case  which  detract  very  much 
from  it  as  an  authority.  We  do  not  discover 
in  St  toy  material  errors  of  fact,  but  it  is  hard- 
ly oeceasary  to  consider  the  suggest i  in  view 
(if  the  eenml  concurrence  of  autbonues  in  the 
prind^e  therein  laid  down.  See  Pentujulvania 
Canal  Co,T.  Kunkd,  88  Leg.  Int.  889.  See  also 
SiMgari  v.  Biehardi,  8  Pa.  486;  BeUat  y. 
Oflnar,  40  Pa.  d60. 

Goaniel  for  defendant  in  error  say  in  their 
brief:  "  This  admitted  principle  of  evidence, 
that  the  call  of  the  younger  was  some  evidence 
spoo  the  subject  of  boundaries  upon  the  loca^ 
tioo  of  the  older,  when  both  were  indicated  by 
the  fame  deputy  surveyor,  never  did   have 
modi  weight  in  our  court."    We  see  nothing 
fi  the  cases  dtcd  and  especially  relied  on  to  sus- 
tiio  this  assertion,  but  much  to  confirm  the 
wibority  of  the  rule.    The  brief  citetf  Pruner 
f.  BriMn,  96  Pa.  208,  and  says  "  The  attempt 
v«s  made,  as  was  done  in  the  present  case,  to 
Sfoid  the  conclusiveness  of  the  official  return 
of  fiirvey  by  the  calls  of  a  junior  survey,  and 
to  locate  the  older  surveys  by  such  junior 
oik."    This  ia  not  an  exact  statement  of  the 
imoe  in  the  case.    It  is  just  the  reverse.    The 
Kicmpc  was  made  to  avoid  the  conclusiveness 
of  the  original  markM  of  a  turvey  upon  the 
frmnd  bjr  the  calls  of  its  own  l^uling  war- 
mat  and  by  the  calls  of  a  junior  survey.    In 
that  case  Uiere  were  originial  marks  sufficient 
to  frtabllBh  the  line  of  tne  older  survey  that 
VII  Id  dispute,  and  the  only  contest  about  that 
Bae  axoae,  not  from  the  absence  of  original 
marks  opoo  it,  but  from  the  marks  and  calls 
of  Jonioraanreys.  and  also  the  marks  of  older 
•omyi.    The  court  decided  that  "  The  iury 
««  properly  instructed  that  the  block  of  1708, 
H  murned  to  the  land  office,  miut  belocaUdhy 
U»  ova  marka,  and  not  by  calls  of  later  $urtey», 
^  If  markM  found  upon  the  ground  younger 
Atfii  1793."    The  construction  put  by  counsel 
BpOQ  this  language  would  brinff  the  decision  of 
the  coon  Into  direct  conflict  with  its  own  bold* 
ittf  Baad«  at  the  same  term  and  reported  in  the 
maevolaiiie. 
The  learned  counsel  for  the  defendant  in  er- 
y   fw  annie  with  great  force  and  ingenuity  that 
Ihr  mie  la  flrmly  established  as  the  law  of 
P^ttiylvania.  that  after  a  survey  has  been  re- 
tVMd  into  the  land  office  for  the  period  of 
tunty-ooe  yean  unchallenged  by  any  adverse 
cftiisMiita  in  the  mode  reouired  by  law,  it  is  a 
eoodmriye  presumption  tiiat  the  survey  was 
ictoaliy  mmde  and  marked  upon  the  ground 
M  flfcowa  by  the  official  return.    After  a  care- 
ful •*T«**"*»*^*"  of  the  decisions  of  the  supreme 
eoort  died  by  counsel,  and  some  others  relat- 
ta(  to  tbe  sobjed,  we  are  convinced  that  they 


are  all  in  harmony  with  the  conclusions  herein 
cnnounoeU.  After  the  lapse  of  twenty-one 
years  from  the  return  of  a  survey  the  presump- 
tion is  that  the  warrant  was  located  as  return^ 
by  the  surveyor  to  the  land  office;  and  in  tlie 
absence  of  rebutting  facts  the  official  coursea 
and  distances  detennine  the  location  of  the 
tract  warranted.  But  this  presumption  is  not 
conclusive,  and  is  rebutted  by  proof  of  the  ex- 
istence of  marked  lines  and  monuments,  and 
other  facts  tending  to  show  that  the  actual  lo- 
cation on  the  ground  was  different  from  the 
official  courses  and  distances.  Where  younger 
surveys  of  fixed  lines  called  for  the  older  the 
fact  is  admissible,  in  the  language  of  the  au- 
thorities, "  to  aid  the  jury  in  discovering  the 
actual  location  of  the  survey." 

There  are  other  assignments  of  error  by  the 
counsel  for  plaintiff  in  error;  but  inasmuch  aa 
they  involve  somewhat  the  principles  of  the 
points  already  passed  upon,  we  do  not  deem  it 
necessary  to  consider  them  further. 

17ie  judgment  of  the  Circuit  Court  is  revereed, 
and  the  case  remanded,  toith  directioM  to  grant 
a  new  trioL 
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Act  cf  Congrese  providing  for  a  bridge  aeroee  tho 
Miseouri — construction  qf'-rule  of 

1.  Fader  the  Act  of  Oongreos  of  July  26, 1888,  pro- 
viding for  the  erection  of  a  bridge  across  tbe  Mis- 
souri River  at  Kansas  City,  the  dlatanoe  of  189 
feet  between  the  piers  of  the  bridge  required  by 
aaia  Act  should  be  obtained  by  measuring  along  a 
line  between  said  piers  drawn  perpendloularly  to 
the  faces  of  the  piers  and  the  current  of  the  river. 

2.  In  construiniT  said  Act  tbe  spirit  and  reason  of 
It  must  be  regarded ;  anditmustbeoonstniodwitb 
reference  to  its  evident  purpose  to  connect  with 
the  ezerdse  of  the  privUeges  therein  granted  suob 
limitations  as  will  guaranty  protection  to  the*  nav- 
igating interests  sAected  by  the  proposed  leglsla- 

tlOD. 

3.  A  statute  which  is  a  grant  of  a  privUege  must 
be  construed  most  etarongly  in  favor  of  the  grantor. 

4.  An  instruction  by  a  state  court  to  toe  juir 
which  does  not  present  any  federal  question  wlu 
not  be  considered  by  this  court. 

[No.  168.] 
Argued  Feb.  6, 1888.    Decided  March  19. 1888. 

ri  ERRORto  the  Supreme  Court  of  the  State 
of  Missouri,  to  review  a  judgment  of  that 
court  afflrmiog  a  jud^ent  of  the  Circuit  Court 
of  Jackson  County  id  said  State,  in  favor  of 
plaintiff  below,  for  damages  for  iniuries  to 
plaintiff's  steamboats,  by  a  roilroaa  bridge 
erected  and  maintained  by  defendaot  over  the 
Missouri  River  at  Kansas  City.  Mi&souri,  the 
piers  of  which  unlawfullv  obstructed  the  nav- 
IgatioD  of  said  river.     Affirmed. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Wirt  Dexter  and  John  J,  Herriek,  for 
plaintiff  in  error. 

Messrs.  John  0.  Cage  and  Sanford  B. 
L»dd«  for  defendant  in  error: 

The  bridge  as  run  was  not  a  compliance  with 
the  Act 

Odumbus  Ins.  Co.  w.  Psoria  Bridge  Am.  6 
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McLean,  70;  Miutmri  JUter  Padeet  Oo.  ▼.  Ha/i^ 
tiibal  dSt.J.R,  R,  Oo,  1  McCrary,  281:  CharUi 
Riffer  Bridge  ▼.  Warren  Bridge,  86  U.  8. 11  Pet. 
M4  (0:822);  Stourbridae  Oanal  Co,  ▼.  WheeUy, 
2  Bam.  &  Ad.  798;  BinghamUm  Bridge,  70  U. 
6.  8  Wall.  76  a8:148). 

The  rule  of  constructioii  In  this  class  of  cases 
is  that  it  shall  be  most  strongly  against  the  cor- 
poration. 

Northwe&tern  Fertiliung  Oo.  v.  Byde  Park, 
«7  U.  S.  668  (24:1088);  Biee  v.  Minneaota  db  N. 
W,  R.  R,  Oo,  66  U.  8.  1  Black,  380(17:168). 

Grants  of  this  nature  are  to  be  construed 
strictly. 

Newark  Pi,  Road  Oo.  ▼.  Elmer,  9  N.  J.  Eq. 
IB^iOommonwealih  ▼.  Erie  lik  N.  E,  R,  R,  Oo, 
Hn  Pa.  861;  WM  ▼.  Mancheeter  A  L.  KCo,i 
Mylne  &  C.  120. 

lEvery  technical  rule,  aa  to  the  construction 
or  force  of  particular  terms,  must  yield  to  the 
dear  expression  of  the  paramount  will  of  the 
Legislature. 

WHkineon  ▼.  Ldand,  27  U.  8.  2  Pet.  662 
(7:664);  Oatee^.  FvntNai,Bank/mi3  8.244 
(26:582);  Holmes y.  Oarley,  81 N.  Y.  289. 

A  thing  which  is  within  the  letter  of  the  stat- 
ute is  not  within  the  statute,  unless  within  the 
intention  of  the  makers. 

Jersey  Oo.  v,  Davieon,  29  N.  J.  L.  428;  Smith 
▼.P«5P^,47N.Y.886. 

Rules  for  the  construction  of  statutes  look  to 
the  whole  and  every  part  of  a  statute,  to  the  ap- 
parent intention  derived  from  the  whole,  to  the 
subject  matter,  to  the  effects  and  consequences, 
and  to  the  rea-^^n  and  spirit  of  the  law. 

Ryegate  ▼.  Wardsboro,  80  Vt  749;  State  v.  Bi- 
tereon,  86  N.  J.  L.  197;  State  v.  Olark,  29  N.  J. 
L.  99;  LakeY,  Oaddo  Parish,  87  La.  Ann.  789; 
State  ▼.  NiehoUs,  80  La.  Ann.  982;  Jackson  v. 
CoUins,  8  Cow.  96;  People  ▼.  Davenport,  91  N. 
Y.  684;  State  v,  Olarksville  it  R.  T.  P,  Oo.  2 
8need  (Tenn.)  89;  Potter.  Dwarr  Stat  144. 

If  the  only  federal  question  in  the  case— that 
of  the  construction  of  the  Act  of  Oongress — 
was  properly  decided  by  the  state  court,  no 
othe;  questions  arising  upon  the  record  should 
be  considered 

Murdoek  Y.MemphU,  87  U.  8.  20  Wall.  690 
(22:429);  AUen  ▼.  McVeigh,  107  U.  8.  488 
(27:672). 

A  vessel  navigating  a  river  has  a  right  to  the 
unobstructed  use  of  all  its  natural  width. 

Newark  Pt,  Road  Co.v,  Elmer,  9  N.  J.  Ea.790; 
Qeorgetown  v.  Alexandria  Canal  Oo.  87  U.  8. 
12  Pet.  97(9:1016);  Pennsylvania  y.  Wheeling  d 
B.  Bridge  Co,  64  U.  8.  18  How.  664(14:268); 
ArunddT,  McOuUoch,  10  Mass.  70. 

Bv  a  violation  of  the  law,  the  protection  of 
the  law  has  been  forfeited. 

Dtiaan  ▼.  Bridge  Oo.  27  Pa.  818;  Common- 
ivcalm  V.  Church,  1  Pa.  106;  Commonwealth  v. 
Nashua  db  L.  R,  R.  Corp.  2  Gray,  64;  (hmm/on- 
wealth  V.  Vermont  d  M,  R.  R,  Corp,  4  Gray.  22; 
Waring  v.  Clarke,  46  U.  8. 6  How.  464(12:287). 

Mr.  Justice  Lamar  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Missouri  to  review  a  judgment 
of  that  court  affirming  a  Judgment  of  the  Cir- 
cuit Court  of  Jackson  County  in  said  State 
against  the  plaintiff  in  error.  The  action  was 
brought  in  February,  1876,  in  the  Circuit  Court 
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of  Jackson  County,  by  the  Missouri  lUrer 
Packet  Company,  plaintiff  below,  against  the 
Hannibal  and  St.  Joseph  Railroad  OompanT, 
defendant  below,  to  recover  damages  fbr&> 
luries  done  to  two  of  the  plaintiff's  steambotta 
by  a  railroad  bridge  which  had  been  erected 
and  maintained  by  defendant  over  the  Missouri 
River  at  Kansas  City,  Missouri,  the  pien  of 
which  and  two  certain  structures  oonoeotad 
therewiUi,  it  is  alleged,  unlawfully  obttrooted 
the  navigation  of  said  river. 

The  petition  contained  two  counts,  the  flnt 
of  whidi  was  as  follows: 

"  Plaintiff  states  that  it  is,  and  for  the  fife 
vears  last  past  has  been,  a  corporation  organ- 
ized and  created  under  and  by  virtue  of  the 
lawsof  the  State  of  Missouri,  and  durinx  stkl 
period  has  been  and  still  is  thie  owner  and  pro- 
prietor of  numerous  steamboats,  including  the 
steamboatnamed  'Alice,'  hereinsftermentiooed,  \ 
with  which  it  has*  as  such  corporation,  during 
said  period  been  engaged  in  navigating  the  wa- 
ters of  the  Missouri  luver,  and  conveying  and 
transporting,  by  means  thereof,  passengers  and 
freight  between  the  various  towns  and  dtiei 
situated  on  the  banks  of  said  river  in  the  States 
of  Missouri  and  Kansas. 

"  That  the  defendant  is  and  for  the  last  twen- 
ty years  has  been  a  railroad  corporation,  or- 
§'   anized  under  and  by  virtue  of  the  laws  of  the 
tate  of  Missouri 

"That  the  Missouri  River,  for  a  long  dis- 
tance above  the  City  of  Kansas,  in  the  County 
of  Japkson  and  State  of  Missouri,  and  beilow 
said  city  to  the  mouth  of  said  river,  is  a  navi- 
gable stream;  that  prior  to  the  4th  day  of 
March,  18^4,  the  dctendant  had  erected,  and 
prior  thereto  and  on  said  day  did  keep  and 
maintain,  in  the  said  river  and  the  channd 
thereof,  near  the  southern  bank  thereof  and    [ 
near  the  foot  of  the  street  known  as  Broadway, 
in  said  City  of  Kansas,  a  certain  structure  com- 
posed of  heavy  timbers  and  lumber  fastened 
together;  and  long  prior  io  said  day  ttie  defend- 
ant had  erected,  kept,  and  maintained,  and  did 
on  said  day  keep  and  maintain,  in  the  channel  of 
said  river,  in  a  point  in  said  Jackson  County 
and  opposite  said  City  of  Kansas,  nearer  the 
center  of  said  river  thui  the  structure  first  above 
named,  a  certain  other  structure  to  wit,  a  crib 
or  box  built  of  heavy  timbers  filled  with  stone, 
which  said  crib  or  box  extended  from  the  bed 
of  said  river  upward  to  a  height  of  80  feet  or 
more  above  the  surface  thereof;  that  both  of 
said  structures  were  and  always  have  been  ob- 
stacles in  the  way  of  vessels  passing  by  the 
same  up  and  down  said  river,  and  have  pre 
vented  and  rendered  the  navigation  of  said  river 
dangerous  and  unsafe;  that  said  structures  were 
so  erected,  kept,  and  maintained  hj  the  defend- 
ant wrongfully,  willfully,  and  in  flamuit  disre- 
gard and  violation  of  the  rights  of  plaintiff  and 
others,  to  the  free  and  unobstmctea  ose  of  si^ 
river  as  a  highway  of  commerce;  that  before  the 
erection  of  said  structures  the  current  of  sakl 
river,  at  and  above  and  below  the  "pKAoX  where 
the  same  were  located  and  erected,  hMi  been  in 
a  line  nearly  parallel  to  the  faces  of  aaldfltnict- 
ure,  and  the  navigation  of  the  same  tasj  and 
safe 

'*But  plaintiff  sUtes  that  the  structure  first 
above  mentioned  had,  on  said  4th  day  of  Mardi, 
1874,  caused  the  current  of  the  river  at  that 
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polou  to  change,  so  that  it  rushed  with  great 
fdocUy  from  toe  point  of  the  location  of  said 
Miucture  hi  a  direction  nearly  nt  ri^ht  angles 
to  iti  former  course  towards  and  against  said 
crib  or  box. 

"  And  plahitiff  states  that  on  said  4th  day  of 
Mircb,  ld74«  it  was,  in  the  course  of  its  bud- 
Doi,  nsTigaiing  said  riyer  with  its  said  steam- 
faoit  'Alice/  and  while  attempting,  in  the  ex- 
crritt  of  doe  care  and  caution,  to  run  said  boat 
bj  and  between  said  structures,  said  boat  was, 
witboot  sny  fault  of  this  plaintiff,  by  the  cur- 
not  of  the  river,  so  changed  as  aforesaid, 
burled  TioleQilr  acaiast  sala  crib  or  box,  ana 
tk  witerwheef,  wneelhouse  and  other  parts  of 
of  nid  boat  broken,  injured  and  damaged. 

"Tbsl  plaintiff  was  compelled  to  and  did 

tncnd  la^  sums  of  money  In  repairing  said 

wgL  bJoiifls  to  said  boat,  and  was,  on  account 

[^  « the  injuries  thereto,  wholly  deprived  of  the 

«B  of  the  same  and  of  the  earnings  thereof  for 

Ibe  period  of  thirteen  days,  to  plaintiff's  dam- 

I       tfe  to  the  sam  d  twenty-five  hundred  dollars, 

(br  which*  with  interest  from  the  1st  day  of 

April,  1874,  plaintiff  prays  Judgment  agahist 

tke  defendant." 

The  second  ooont  was  In  substantially  the 
■■e  form,  and  alleged  an  injury  to  the  "  St 
Lake,**  another  of  plaintiff's  vessels,  oocuninff 
oB  the  15ch  day  of  September,  1874,  and  prayed 
Mrment  on  account  thereof  In  the  sum  of 

To  this  petition  the  defendant  below  first  tn- 
lerposed  a  p4ea  to  the  Jurisdiction  of  the  court, 
iBedttg  that  the  structures  complained  of,  and 
each  of  them,  were,  at  the  time  of  the  injuries 
aOeged  tn  plaintiff's  petition,  and  still  are,  a 
M  of  a  bridge  across  the  Missouri  River  at 
I      EsMM  C^.  authorized  by  the  Act  of  Con- 
prm  approved  July  25, 1866,  and  constructed 
Oder  sod  in  accordance  with  the  terms  and 
Vtoriaknm  of  said  Act  by  the  Kansas  Citv  and 
Caneroo  Railroad  Company,  of  which  the  de- 
taalaot  Company  below  is  the  successor;  that 
ttU  faridfl^c  was  wholly  situated  at  the  time  of 
tbe  injmiea  alleged  in  plaintiiTs  petition,  and 
>:31  li  wholly  situated,  within  the  jurisdiction 
of  the  District  Court  of  the  United  Slates  for 
tb*  WeRt«m  District  of  Missouri,  and  that,  by 
RsaoD  of  the  premises  stated,  said  district  court 
bat  exdodve  jurisdiction  over  the  subject  mat- 
tar  of  this  action. 

Thia  plea  having  been  overruled  bv  the  court, 
sad  exoeptkina  duly  saved,  the  defendant  an- 
■veied.  The  answer  consisted  of  (1)  a  general 
deaial,  and  (2)  a  n>ecial  defense,  which  latter 
«at  pleaded  as  a  fuU  and  complete  bar  to  the 
caoK  of  acHoo  alleged  in  the  petition,  and  is 
b  wbtspce  as  folfows:  That  at  the  time  of 
tbe  iajiiry  complained  of  in  plaintiff's  petition, 
the  defeodant  vraa.  for  a  long  time  prior  there- 
in- bad  been,  and  still  Is,  a  corporation  duly  or- 
laated  under  the  laws  of  the  otate  of  Missouri, 
«d.  aa  aocb  corporation,  actinjr  as  it  was  au- 
tboited  to  do  by  the  terms  of  its  charter,  ft 
Wd  oonatraded  a  railroad  from  the  Town  of 
n—ilMl,  in  the  State  of  Missouri,  to  the 
Town  ot  8i.  Joaeph,  In  said  State,  and  has  been 
1  «*w  riooe  mainuuniog  and  operating  said  rail- 
saad;  ttet  Ibe  Kanaas  City  and  Cameron  Rail- 
nad  CoBpasy,  *  corporation  duly  organized 
wis  tbe  lawa  of  the  State  of  Missouri,  as  It 
*ai  »^^Mrf4  to  do  by  the  terms  of  Its  char- 
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ter,  had  constructed  a  railroad  from  the  north  * 
bank  of  the  Missouri  River,  opposite  ssdd  City  - 
of  Kansas,  to  Cameron,  on  the  Hannibal  and 
St.  Joseph  Railroad;  that  Congress,  by  an  Act  '. 
approved  July  25,  1866,  authorized  the  con- 
struction of  a  bridge  across  the  Missouri  River 
at  or  near  Kansas  City,  and  the  Kuuas  City 
and  Cameron  Railroad  Company,  availing  it- 
self of  this  privilege,  between  the  passage  of 
said  Act  of  Congress  and  the  4th  day  of  July, 
1860,  did  construct  such  bridge  at  Kansas  dij; 
that  the  E^ansas  City  and  Cameron  Railroad 
Company  afterwards,  to  wit,  on  the  4th  day  of 
February,  1870,  consolidated  with  the  defend- 
ant company,  whereby  the  defendant  became 
the  owner  and  proprietor  of  said  bridge;  that 
said  bridge  was  and  is  a  pivot  drawbridge,  with 
a  draw  over  the  main  channel  of  said  Missouri 
River,  at  an  accessible  and  navigable  point,  and 
with  spans  of  160  feet  in  the  clear  on  each  side 
of  the  pivot  pier  of  the  draw,  and  the  next  ad- 
Joining  spans  to  the  draw  were  and  are  80  feet 
above  low  water  mark  and  10  feet  above  high 
water  mark,  measuring  to  the  bottom  chord  of 
said  bridge,  and  the  piers  of  said  bridge  were, 
at  the  times  of  location  and  construction  there- 
of, parallel  with  the  current  of  the  said  river; 
that  the  obstacles  and  obstructions  (the  struct- 
ures) described  in  plahitiff's  petition,  and 
each  of  them,  were  at  that  time,  and  still  are, 
parts  and  parcels  of  said  bridge,  and  were  and 
are  necessary  to  the  safe  and  secure  mainte- 
nance of  said  bridge;  that  said  bridge,  ever 
since  its  completion,  has  been  a  post  route;  and 
that,  by  reason  of  the  premises  aforesaid,  said 
bridge,  ever  since  its  completion,  has  been 
and  sdn  is  a  lawful  structure,  and,  if  plaintiff 
has  sustained  any  damage  inconsequence  there- 
of. It  has  been  without  any  fault  on  the  part 
of  defendant,  and  the  defendant  is  not  le^lly 
liable  therefor. 

Plaintiff  in  its  reply  specifically  denied  every 
material  allegation  set  up  in  the  special  defense 
of  the  defendant,  and  upon  this  state  of  the 
pleadings  the  case  was  tried  by  a  Jury,  result-  [2651 
Ing  in  a  verdict  for  plaintiff  below  on  the  first 
count  in  its  petition,  for  $2,400,  and  on  the 
second,  for  $2,000— In  all  $5,800— upon  which 
Judgment  was  rendered. 

Plaintiff  [in  error]  thereupon  excepted  and 
appealed  to  the  Supreme  Court  of  the  State  of 
Missouri,  relying  mainly  upon  the  question  of 
Jurisdiction  in  the  court  below,  and  upon  cer- 
tain alleged  improper  and  illegal  instructions 
given  to  the  Juiy.  The  Supreme  Court  of  the 
State,  upon  tne  questions  material  to  a  review 
of  the  case  by  this  court,  held:  (1)  That  the 
Circuit  Court  of  Jackson  County,  in  which 
tJbis  action  was  commenced,  had  concurrent  Ju- 
risdiction with  the  District  Court  of  the  United 
States  for  the  Western  District  of  Missouri  in 
the  case,  and  that  therefore  the  plea  to  the  Ju- 
risdiction was  properly  overruleo  bv  the  circuit 
court;  (3)  That,  while  the  piers  of  the  bridge 
were  constructed  parallel  with  the  current  of 
the  river  as  required  by  the  Act  of  Congress, 
in  determining  whether  the  spans  of  the  bridge 
on  each  side  of  the  pivot  pier  were  160  feet  In 
length  In  the  clear,  as  required  by  the  Act,  the 
measurement  should  be  made  at  right  angles 
with  the  current,  and  not  along  the  structure 
itself  or  on  the  line  of  the  structure,  and, 
inasmuch  as  the  spans  io  measured  were  but 
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158  feet  and  a  fraction  in  length,  that  there- 
fore ttie  structure  causing  the  accident  was  not 
a  lawful  one. 
The  Act  of  Congress,  approved  July  25, 1866, 

fiving  permission  for  the  construction  of  the 
ridse  under  consideration,  is  found  in  volume 
14  of  the  Statutes  at  Large,  page  244,  and  the 
sections  thereof  material  to  a  correct  determina* 
tion  of  the  issue  here  are  quoted  in  full  below. 
Section  1  provides  for  the  erection  of  a  bridge 
across  the  Mississippi  Kiver  at  Quinc  v,  Illinois, 
and  for  the  laying  of  railroad  tracks  on  and 
over  the  same,  etc.  "And  in  case  of  any  liti- 
gation arising  from  any  obstruction  to  the  free 
navigation  of  said  river,  the  cause  may  be 
tried  before  the  District  Court  of  the  United 
States  of  any  State  in  which  any  portion  of  said 
obstruction  or  bridge  touches. 

•'Sec.  2.  And  be  it  furt/ier  enacted,  That  any 
bridge  built  under  the  provisions  of  this  Act 
may,  at  the  option  of  the  company  building 
the  same,  be  built  as  a  drawbridge,  with  a 
pivot  or  other  form  of  draw,  or  with  unbroken 
or  continuous  spans;  Provided,  That  if  the  said 
bridge  shall  be  made  with  unbroken  and  con- 
tinuous spans,  it  shall  not  be  of  less  elevation 
in  any  case  than  fifty  feet  above  extreme  high- 
water  mark,  as  understood  at  the  point  of  loca- 
tion, to  the  bottom  chord  of  the  bridge,  nor 
shall  the  spans  of  said  bridge  be  less  than  250 
feet  in  length,  and  the  piers  of  said  bridge  shall 
be  parallel  with  the  current  of  the  river,  and 
the  main  span  shall  be  over  the  main  channel 
of  the  river,  and  not  less  than  800  feet  in 
leneth;  And  provided  also.  That  if  any  bridge 
built  under  this  Act  shall  be  constructed  as  a 
drawbridge,  the  same  shall  be  constructed  as  a 
pivot  drawbridge  with  a  draw  over  the  main 
channel  of  the  river  at  an  accessible  and  navi- 

f&blc  point,  and  with  spans  of  not  less  than  one 
undi^  and  sixty  feet  in  len^h  in  the  clear 
on  each  side  of  the  central  or  pivot  pier  of  the 
draw,  and  the  next  adjoining  spans  to  the 
draw  shidl  not  be  less  than  250  feet;  and  said 
spans  shall  not  be  less  than  80  feet  above  low 
water  mark,  and  not  less  than  10  above  ex- 
treme high  water  mark,  measuring  to  the  bot- 
tom choni  of  the  bridge,  and  the  piers  of  said 
bridge  shall  be  parallel  with  the  current  of  the 
river;  And  provided  also,  That  said  draw  shall 
be  opened  promptly  upon  reasonable  signal  for 
the  passage  of  boats  whose  construction  shall 
not  be  such  as  to  admit  of  thehr  passage  under 
the  permanent  spans  of  said  bridge,except  when 
trains  are  passing  over  the  same;  but  in  no  case 
shall  unnecessary  delay  occur  in  opening  the 
said  draw  durinff  or  after  the  passa/Eie  of  trains. 

"Sec.  8.  And  be  it  further  enacted.  That  any 
bridge  constructed  under  this  Act,  and  accord- 
ing to  its  limitation,  shall  be  a  lawful  structure, 
and  shall  be  recognized  and  known  as  a  post 
route;  upon  which,  also,  no  higher  charge  shall 
be  made  for  the  transmission  over  the  same  of 
the  mails,  the  troop6,and  the  munitions  of  wnr  of 
the  United  States,  than  the  rate  per  mile  paid  for 
their  transportation  over  the  railroads  or  public 
highways  leading  to  the  said  bridge. 

"Sec.  10.  And  be  it  furt/ier  enacted.  Thai  nnj 
company  authorized  by  the  Legislature  of  Mis- 
soun  may  construct  a  bridge  across  the  Mis- 
souri River,  at  the  City  of  Kansas,  upon  the 
same  terms  and  conditions  provided  for  in  this 
Act." 
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The  material  facts  in  this  case,  as  set  forth 
clearly  and  distinctly  in  the  frank  and  able 
brief  of  counsel  for  plaintiff  in  error,  are  as 
follows: 

"The  undisputed  evidence  showed  thai  the 
bridge  was  a  pivot  drawbridge;  that  its  pkn 
were  parallel  with  the  current  of  the  river,  hot 
that  they  were  not  at  right  angles  with  thecm^ 
rent,  and  ran^  diagonally  across  it;  thatssa 
consequence  Uie  superstructure  of  the  brldee^ 
erected  on  the  piers,  ran  diagonallv  across  3ie 
currenlof  the  river  at  an  angle  of  ISd^^rees;  thai 
measuring  the  spans  between  the  piers,  along 
the  line  or  chord  of  the  bridge,  gave  a  dis- 
tance of  over  160  feet;  that  the  open  spe^ce  be- 
tween the  piers,  at  low  water  mark,  measured 
on  the  line  of  the  bridge  structure,  was  also 
over  160  feet;  but  that  a  line  measured  at  right 
aneles  vrith  the  current  was  only  158  feet  and 
a  fraction.    It  also  appeared  {hat  the  dnw 
bridge,  when  swin^g  open  to  permit  the  pas- 
sage of  boats,resteaiipon  two  timber  structures, 
called  upper  and  lower  draw  rests,  which  bad 
for  their  foundation  cribs  sunk  in  the  river  and 
filled  with  rock.    There  was  also  an  ice  breaker 
in  front  of  the  upper  draw  rest,  and  forming  a 
part  of  it.    The  draw  rests  were  connected 
with  the  pivot  pier  by  cribs  sunk  in  ihe  water. 
These  draw  rests,  thus  connected  with  the  pivot 
pier,  were  situated  near  the  middle  of  the  river, 
parallel  with  the  current,  and  all  taken  together 
extended  up  and  down  the  river  about  the 
length  of  the  draw,  and  were  necessary  parts 
of  the  structure.    The  upper  draw  rest,  with 
its  ice  breaker  attached,  was  what  the  petition 
desi^ated  as  'a  certain  other  structure,  to  wit, 
a  crib  or  box,  built  of  heavy  timbers  filled  with 
stone,'  and  was  the  structure  with  which  the 
steamer  came  in  collision.    The  evidence  also 
tended  to  show  that  near  the  river  bank,  on  the 
south  side  of  the  south  draw  opening,  a  row 
of  pontoons  was  placed,  extending  from  pte 
No.  1,  up  the  river  about  840  feet  to  the  8h(»^ 
pier  No.  1  being  about  sixty-five  feet  from  the 
Kansas  City  shore,  and  being  the  pier  on  which 
the  south  end  of  the  draw  rested  when  in  posi- 
tion.   These  pontoons  were  constructed  of  a     [! 
number  of  flat  boats  from  fifty-three  to  sixty- 
five  feet  in  length,  and  from  eighteen  to  twen- 
ty feet  in  width,  diained  together,  so  that  their 
outer  edge  presented  a  straight  line  next  to  the 
channel.    On  the  trial  it  was  not  claimed  that 
these  pontoons  were  any  part  of  the  bridge. 
They  constituted  what  the  petition  called  '  a 
certain  structure  composed  of  heavy  timbers 
and  lumber  fastened  together,'  near  the  south- 
ern bank  of  the  river.    It  further  appeared 
that  the  pontoons  remained  floating  and  In  po- 
sition until  the  latter  part  of  tte  winter  of 
1878-4,  when  they  sank.    The  evidence    foe 
the  plaintiff  tended  to  show  that  tbey  sank 
transversely,  or  in  a  direction  quartering  out 
into  the  river;  that  there  was  a  cross  current, 
starting  from  near  the  south  shore,  above  the 
head  of  the  pontoons  and  running  diagonafly 
across  the  river,  in  the  direction  ot  the  u{^)cr 
draw  rest;  and  that  while  the  boats  were  at- 
tempting to  pass  the  drawbridfre,  in  charge 
of  skillful  pilots,  exercising  ordinary  care  nad 
skill,  they  were  caught  by  the  cross  current 
and  hurled  against  the  upper  draw  rest  and  in- 
Jured  thereby.    On  the  other  hand,  the  testi- 
mony for  the  d^endant  tended  to  abow  that 
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DO  such  cross  current  existed,  and  that  the  in- 
Jury  to  the  boats  occurred  solely  by  reason  of 
want  of  due  care  and  skill  of  the  pilots  in  the 
manageraent  of  the  boats." 

The  Supreme  Court  of  the  State  of  Missouri, 
in  afl^rming  the  judgment  of  the  Circuit  Court 
of  Jackson  County,  also  ruled  clearly  that  the 
distance  of  160  feet  between  the  piers  of  the 
bridge  required  by  the  Act  of  Congress  should 
be  obtained  by  measuring  along  a  line  between 
said  piers  drawn  perpendicular  to  the  faces  of 
the  piers,  and  thecurreulof  the  river;  and  that 
as  such  line  would  measure  but  158  feet  and  a 
fraction,  instead  of  160  feet  as  required,  tlie 
bridge  was  not  a  lawful  structure  within  the 
meaning  of  the  Act. 

The  substance  of  the  errors  assigned  and  re- 
lied on  here,  relate  (1)  to  the  construction  eiyen 
by  the  state  court  to  the  second  section  oi  the 
Act  of  July  25,  1860;  and  (2)  to  the  ruling  of 
the  Supreme  Court  of  the  State,  approving  the 
giving  of  pJaintift's  instruction  Na  1.  The 
plaintiff  in  error  makes  no  contention  here  as 
to  the  question  of  jurisdiction  urged  in  its 
behalf  in  the  state  courts,  but,  on  the  contrary, 
expressly  states  that  it  agrees  with  the  decision 
of  the  Supreme  Court  of  the  State  upon  that 
question. 

The  sole  question,  therefore,  for  our  decision 
relates  to  the  construction  given  by  the  state 
cotirt  to  that  part  of  the  Act  of  Congress  defin- 
ing  the  manner  in  which  the  bridge  should  be 
bmlt;  i,  $.,  that  the  distance  of  160  feet  between 
the  piers  of  the  bridge,  required  bv  said  Act, 
shomd  be  obtained  by  measuring  along  a  line 
between  said  piers,  drawn  perpendictilarly  to 
the  faces  of  the  piers  and  the  current  of  the 
river,  and  that  as  such  line  would  measure  but 
153  feet  and  a  fraction,  instead  of  160  feet  as 
reauired,  the  bridge  was  not  a  lawful  structure. 

It  is  strenuouuy  urged  by  the  counsel  for 
plaintiff  in  error  that  the  brid/^e  we  are  con- 
sidering meets  the  express  requirements  of  the 
statute;  that  the  word  "spans,"  as  used  in  the 
statute,  means  the  structures  or  parts  of  the 
tnridge  which  span  the  river  on  each  side  of 
the  pivot  pier,  and  it  is  these  spans  which  the 
statute  says  shall  measure  160  feet  in  len(/tft  in 
the  clear  on  each  ride  of  the  central  or  pivot 
pier  of  the  draw;  and  that  the  bridge  having 
been  constructed  according  to  the  requirements 
of  the  statute,  in  its  own  words,  is  therefore  a 
legal  structure;  that  the  Supieme  Court  of 
BUiBsouri,  in  declaring  that  ''We  must  look  to 
the  spirit  and  reason  of  the  Act,  the  purpose 
of  which  manifestly  was  to  reserve  for  the  pur- 
poses of  navigation  160  feet  of  open  space  in  the 
clear,  wholly  unobstructed,  and  available  for 
the  passage  of  vessels,"  ignored  the  plain  lan- 
guage of  the  provision,  and  inferred  an  inten- 
tion contrary  to  that  language;  that  there  was 
nothing  whatever  in  the  statute  to  show  any 
intention  on  the  part  of  Congress  to  reserve 
''160  feet  of  open  space  in  the  clear,  wholly 
unobstructed;"  and  that  the  Act  nowhere  de- 
fines the  precise  direction  of  the  bridge,  but 
entrusted  that  direction  to  the  discretion  of  the 
Company. 

We  do  not  consider  this  sound  reasoning. 
The  statement  that  there  is  nothing  whatever 
in  the  statute  to  show  any  intention  on  the  part 
of  Congress  to  reserve  "160  feet  of  open  space 
in  the  clear  wholly  unobstj-ucted,"  is  repelled 
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by  evei^  provision  in  the  Act  specifying  the 
dimensions  of  the  various  parts  of  the  struct- 
ure. The  fact  that  Congress  prescribed  in 
said  Act  such  minute  details  concerning  the 
nanoer  in  which  the  proposed  bridge  should 
be  built,— the  requirement  that  it  %ould  be 
constructed  with  a  draw  over  the  main  channel 
of  the  liver  at  on  accessible  and  navi^ble  point, 
the  provision  that  the  piers  of  said  bridge  should 
be  parallel  with  the  current  of  the  river,  that 
prescribing  the  height  of  the  spans  above  the 
surface  or  the  water,— and  the  very  rigid  di- 
rections as  to  the  opening  of  the  draw  upon 
reasonable  signals,  without  delay,  for  the  pas- 
sage of  boats,  show  how  careful  Congress  wns 
in  preserving  these  navigable  rivers  as  high- 
ways of  commerce,  and  in  guarding  the  iuur- 
ests  of  the  public,  and  especially  of  those  en- 
gaged in  navigating  the  rivers  that  would  be 
spanned  by  the  structures  authorized  by  said 
Ac*^ 

We  concur  with  the  court  below  that  we 
must  look  to  the  spirit  and  reason  of  this  pro- 
vision 'jf  the  law,  and  construe  it  with  refer- 
ence to  its  evident  purpose  to  connect  with  the 
exercise  of  the  privileges  therein  granted  such 
limitations  as  will  guarantee  protection  to  the 
navigating  interests  affected  by  the  proposed 
legisiation.  Can  it  be  said  that  the  object  and 
purpose  of  the  law  was  simply  that  a  bridge 
should  be  built  across  the  Missouri  River  at 
Kansas  City  for  the  benefit  of  the  Railroad 
Company  aJone?  Manifestly  not,  for  in  that 
case  it  would  have  been  only  necessary  to  grant 
the  privilege  of  building  a  bridge  at  the  place 
designated  without  any  limitation  or  conaitiou 
as  to  its  mode  of  construction,  except  such  as 
the  discretion  of  the  Company  might  deter- 
mine. 

In  what  we  have  said  we  do  not  wish  tc  bo 
understood  as  assenting  to  the  proposition  that 
the  strict  letter  of  the  statute  supports  the  con- 
tention of  the  plaintiff  in  error.  The  word 
"span"  does  not,  even  in  architecture,  always 
means  a  part  of  a  structure.  It  is,  perhaps,  as 
often  used  to  denote  the  distance  or  space  be- 
tween two  columns.  Such  is  the  obvious  im- 
port of  the  term  as  used  in  the  Act  under  con- 
sideration, not  merely  as  a  part  of  the  structure 
itself,  but  the  measure  of  the  distance  between 
the  piers  of  the  bridge — the  measure  of  the 
space  left  open  for  navigation  purposes.  A 
similar  provision  to  this  may  be  found  in  an 
Act  of  the  Illinois  Ijegislnture  authorizing  the 
construction  of  a  bridge  across  a  river,  and  the 
word  "  space  "  is  used,  where  in  this  Act  we 
have  the  word  "span." 

It  is  said  that  the  Act  nowhere  defines  the 
precise  direction  of  the  bridge,  but  leaves  that 
to  the  discretion  of  the  company.  The  answer 
to  this  is  that  by  the  express  terms  of  the  Act 
of  Congress  the  piers  of  the  bridge  across  the 
river  are  required  to  bo  placed  parallel  with  the 
current.  To  the  word  "across,"  unless  it  is 
qualified  by  some  prefix  as  diagonally  or  ofh 
liquely,  there  is  attached,  in  ordinary  use,  but 
one  meaning,  and  that  is  a  direction  opposite 
to  length.  This  is  especially  true  when  it  is 
used  in  connection  with  parallel  lines.  When 
the  piers  are  placed  parallel  with  the  current  of 
the  river  they  are  parallel  with  one  another, 
and  the  faces' of  the  piers  may  properly  be  con- 
sidered as  so  many  parallel  planes.    The  spans 
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of  the  bridge  are  to  be  not  less  than  160  feet  in 
length,  in  the  dear  on  each  side  of  the  pivot  pier 
of  the  draw — ^that  is,  from  the  .face  of  the  cen- 
tral pier  to  the  face  of  the  next  adjacent  pier 
must  be  a  distance  of  not  less  than  160  feet  in 
the  clear.  Now,  it  is  an  elementary  principle 
of  mathematica  that  "the  distance  between  two 
parallel  planes  is  measured  on  a  perpendicular 
to  both.'' 

.  But  if  there  be  any  doubt  as  to  the  proper 
construction  of  this  statute  (and  we  think  there 
is  none),  then  that  construction  must  be  adopt- 
ed whidi  is  most  advantageous  to  the  interests 
of  the  ^vemment.  The  statute,  being  a  grant 
of  a  privilege,  must  be  construed  most  strong- 
ly in  favor  of  the  grantor.  Oildart  ▼.  OUtd- 
stone,  12  East,  668;  Cliarlee  River  Bridge  ▼.  Wa/r- 
ren  Bridge^  U.S.  11  Pet.  544  [0:8221;  Dt^^^t^ 
<fiP.  RR.Go.y.  Litc/ifleldM TJ.  S.  28  How. 
66  [16:  5001;  Binghamtan  Bridge,  70  U.  S.  8 
Wall  75  [18: 14S\\Bice  ▼.  Minneaota  &  N.  W. 
R.  B,  Go,  66  U.  8. 1  Black,  880  [17: 1581;  Leav- 
enworth, L.  A  G.  B.  B.  Go.  ▼.  It.  8,  92  U.  8. 
788  [23:  6841;  Northwestern  Fertilizing  Oo.  v. 
Byde  Fark,^\J.  8.  660  [24:  1036]. 

As  persuasive  authority  in  support  of  the 
conclusion  we  have  reached  with  reference  to 
this  bridge,  may  be  cited  the  case  of  Columbus 
Ins.  Co.  V.  Peoria  Bridge  Asso.  6  McLean.  70; 
also  the  case  of  Missouri  Biver  Packet  Q>.  v. 
Hannibal  <k  St.  J.  B.  B  Co.  1  McCrary,  281, 
the  latter  being  a  decision  of  the  Circuit  Court 
of  the  United  btates  for  the  Western  District 
of  Missouri  in  a  case  between  the  identical  par- 
ties to  this  suit  and  concerning  this  identical 
bridge. 

In  this  last  case  Judge  McCrary  says:  *'If  it 
be  granted  that  a  measurement  along  a  line 
which  deviates  from  a  cotirse  directly  across 
the  channel  is  the  proper  one,  then  it  would 
follow  that  the  actual  passage  way  might  be 
less  than  thai  required  by  the  Act.  The  great- 
er the  deviation  nrom  such  a  direct  line,  the  l^s 
would  be  the  available  space  between  the  piers. 
8uch  a  construction  of  the  Act  would  defeat 
the  main  purpose  which  Congress  had  in  view 
in  its  enactment" 

We  are  therefore  of  the  opinion  that  the  Su- 
preme Court  of  the  State  of  Missouri  committed 
no  error  in  its  construction  of  the  Act  of  Con- 
gress imder  consideration. 

A  reversal  of  the  Judgment  brought  here  for 
review  is  also  asked  upon  the  ground  that  the 
Supreme  Court  of  Missouri  erred  in  sustaining 
the  Circuit  Court  of  Jackson  County  in  giving 
to  the  jury  what  is  called  "Plaintift's  Instruc- 
tion No.  1."    Tlus  instruction  is  as  follows: 

''The  Jur^  are  instructed  that  unless  the 
bridge  mentioned  in  the  answer  had  piers  which 
were  parallel  with  the  current  of  the  river,  and 
spans  of  not  less  than  160  feet  in  the  clear  on 
each  Ride  of  the  pivot  pier,  then  said  bridge  is 
an  illegal  structure  and  an  lulawf  ul  obstruc- 
tion to  the  navigation  of  the  Misstmri  River; 
and  If  the  jury  believe  from  the  evidence  that 
it  was  not  such  a  bridge,  and  further  believe 
that  the  plaintiff's  boats,  Alice  and  St.  Luke, 
or  cither  of  them,  while  attempting  to  pass 
through  the  draw  of  the  bridge  in  charge  of 
pilots  exercising  usual  and  ordinary  care, 
struck  the  draw  rest  of  the  bridge,  and  were 
thereby  damaged,  then  the  jury  will  find  their 
verdict  for  the  plain  tiff  as  to  such  boat  or  boats. " 
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It  is  said  that  by  sustaining  this  instructiou 
the  Supreme  Court  of  Missouri  held  that  the 
mere  fact  that  the  bridse  bad  not  been  coo- 
stnicted  as  required  by  tne  statute  rendered  the 
Railroad  Company  liable,  irrespective  of  the 
question  whether  the  improper  constmctioQ 
caused  the  accident;  and  it  ia  tirged  that  such 
holding  is  erroneous. 

This,  however,  does  not  present  any  federal    ' 
question  for  the  consideration  of  this  court,  and 
therefore  we  decline  to  examine  into  itsmeriti     ^ 
Murdoek  ▼.  Memphis,  87  U.  8. 20  Wall.  590  [82;    [» 
4291;  Alien  v.  Me  Veigh,  107  U.  8.  488  [27: 572]. 

Upon  the  only  questions  in  this  case  cogniza- 
ble by  this  court,  the  Judgment  cf  the  ^^prwM 
Court  qf  the  State  of  ifissouri  is  affirmed. 


AUGUSTA  PRIEDEN8TEIN,  Claimant  of 
Package  of  Diamonds,  P^f.  in  Brr», 

V. 

UNITED  STATES. 

(See  8.  a  Beporter*8  ed.  23Si-Ma) 

DetfUi'atums  of  agent,  when  evidence— olfjeetieM^ 
when  waived— iftformatianr-aUegations  ta^ 
general  terdiel. 

1.  In  a  suit,  brought  by  the  United  States,  to  ooo- 
demn  goods  seized  as  forfeited  under  the  cuitomi 
revenue  laws,  deolarations  In  regard  to  the  goods. 
made  by  a  person  having  them  in  poaacasion  and 
ottering  them  for  sale,  at  the  time  a  SDedal  agcot 
of  the  Treesury  Department  waami[^:izur  an  oflldftl 
InveHtisation  as  to  whether  they  shouJa  be  seised 
for  f oneiture.  were  a  part  of  the  ret  gefCai,  and  ad- 
mlfsible  in  evidence  as  against  the  person  clstminf 
to  be  the  owner  of  the  goods. 

2.  Objections  to  the  form  of  the  information,  noi 
taken  in  the  court  below  by  demurrer,  or  excep- 
tion, or  motion  in  arrest  of  Judgment,  or  by  motioa 
to  dismiss,  must  be  regarded  as  navlng  been  w«ivtHi 
or  cured  by  the  verdict. 

8.  Informations  of  seizure  for  forfeitores  are  civU 
proceedings  in  rem.  and  the  statute  providing  that 
no  iudgment  or  other  proceedings  in  otvil  causes 
shall  be  arrested  or  reversed  for  any  defect  or  want 
of  form  is  applicable  to  them. 

4.  It  is  not  necessary  to  aver  in  such  an  informa- 
tion that  the  alleged  nets  were  done  with  an  actual 
intention  to  defraud  ^e  United  States;  but  a  find- 
ing to  that  effect  is  required  to  be  made  on  the  trial 
under  section  16  of  the  Act  of  June  2K«  1874,  chap. 
891, 18  Stat,  at  L.  180. 

5.  A  general  verdict  for  the  informants  against 
the  claimant,  for  the  condenmatlon  of  the  goods 
mentioned  in  the  information,  will  be  supported  if 
any  count  of  the  information  is  good,  against  ob- 
jections which  are  formal,  where  the  Government 
was  not  required  to  elect  on  which  count  it  claimed 
a  verdict. 

[No.  178.] 
Argued  Feb.  10. 1888.  Decided  March  19,  iSSS. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  decree  of  that  court  affirm- 
ing! a  decree  of  the  District  Court,  of  oondem- 
nation  of  goods,  as  forfeited  under  the  cuauxua 
revenue  laws.     Affirmed. 

The  facts  are  f ullv  slated  in  the  opinkm. 

Messrs.  Leopold  WaUaeh  and  Edwin  B. 
Smith,  for  plaintiff  in  error: 

The  Ubel  is  too  defective  to  found  a  decree 
upon. 

The  ffoppet  ▼.  U.  8.  11  U.  S.  7  Cranch,  891- 
895  (8:381.  882);  The  Caroline  v.  U.  &  Id.  500 
(8:418);  The  Anne  y.  U.  S.  Id.  570  (3:442);  V. 
8.  y.  90  DemHohns  itf  Bum,  4  Woods,  eS7;  The 
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Edward,  14 17.  8. 1  Wheat.  269  (4: 88);  T7i4  Ma- 
bey  V.  AtkiM,  77  U.  8. 10  WaU.  420  (19:968); 
if,  a,  y.  Weed,  72  U.  8.  6  Wall.  68  (18: 588). 

The  prosecution  is  guaei  criminal. 

BoydY,  U.8,  116  U.  8.  634  (29: 752);  ajT^V 
T.  V.8.  Id.  436  (29: 684);  PMer  v.  MeGirr,  1 
Gray,  27;  U.S.y,3  Trunki,  7Sawy.  866. 

Under  previous  legislation  actual  fraud  was 
not  necessary  to  be  proved,  to  sustain  a  forfeit- 
ure for  breach  of  the  customs  revenue  laws. 

Sinn  v.  U.  8,  14  Blatchf.  552.  554;  U.  8,  ▼. 
McKim,  8  Pittob.  L.  J.  155;  U.  8.  v.  £117  Buehr 
eU  of  Malt,  8  Fea.  Rep.  224;  CT.  8,  v.  Curtis,  16 
Fed.  Rep.  184;  U.  8,  v.  Barnee,  6  Ben.  183. 

No  fraudulent  intent  is  charged. 

Cloutman  v.  TurUaon,  1  Sumn.  875;  £71  8  ▼. 
WetUworih,  11  Fed.  Rep.  54;  U.  8.  v.  1  Oil  Paint- 
ing, 81  Fed.  Rep.  881.  882;  The  Snow  Drop,  80 
Fed.  Rep.  80;  The  Purimma  Coneepcion,  24 
Fed.  Rep.  360;  U.  8.  v.  8immon$,  96  U.  8.  864 
(24:820);  Commonmalth  v.  8haw,  7  Met.  56; 
reopU  V.  Lohman,  2  Barb.  218;  8taU  v.  Card, 
84  N.  H.  515;  Oragin  v.  LaoeU,  109  U.  8.  199 
(27:905);  {7:5.  v.  ,^elvon,  104  U.  8.48(26:652). 

Indictment  defective  unless  intent  is  averred. 

U.  8,  V.  8taatt,  49  U.  8.  8  How.  44(12: 981); 
U.  8.  ▼.  Jackson,  2Fed.  Rep.  504;  U,  8.  v  Cor- 
bin,  11  Fed.  Hep.  242;  People  v.  Lohman,  and 
4Sto<0  V.  CaTY^,  «upra/  Qabe  v.  ^StoA;,  6  Ark.  519; 
Commonuiealih  v.  JtfbrM,  2  Mass.  128. 

Whatever  is  implied  in  a  penal  statute  must 
be  alleged. 

ChmmontDeaWiY,  8laek,  19  Pick.  804;  U,  8,  v. 
£rindU,  110  U.  8.  694  (28: 288);  U.  8.  v.  Koelke, 
17  Blatchf.  560;  The  Moppet  v.  ?7:  8.  11  U.  8. 
7  Cranch,  892  (8:881);  Moss  v.  RiddU,  9  U.  8. 
5  Cranch,  857,  858  (8: 124, 125);  (Jommonwealth 
Y.  Morse,  supra. 

Where  the  law  makes  fraud  an  element,  it  is 
error  to  admit  evidence  of  it  unless  it  has  been 
alleged. 

Faure  ▼.  Mi^^n,  7  N.  Y.  218;  Addington  ▼. 
Allen,  11  Wend.  876;  8tar  Steamship  Co.  v. 
MiteJieU,  1  Abb.  Pr.  N.  8. 896;  Noonan  v.  Lee, 
67  U  8.  2  Black,  500  (17: 278);  Woodcock  v. 
Sennet,  1  Ck>w.  784;  17.  8,  ▼.  t/oeJkf^n.  and  Chi- 
gin  V.  X<>Mff,  «upra. 

It  ii  not  suflScient  to  set  forth  the  olff  nse  in 
the  words  of  the  statute,  unless  those  words  of 
themselves  fully,  directly  and  ezpreBslv,  with- 
out any  uncertainty  or  ambiguity,  set  forth  all 
the  elements  of  the  offense  intended  to  be  pun- 
ishfid 

U,  '8.  V.  Carll,  105  U.  8.  612  (26: 1185);  U.  8, 
v.  Simmons,  96  U.  8  860  (24:819);  U.  8.  v. 
Orutkshank,  92  U.  8.  542  (28: 588);  Common- 
walth  V.  Clifford,  8  Cush.  217;  U.  8.  v.  MiUs, 
82  XJ.  8.  7  Pet.  143  (8: 637);  U.  S.  v.  78  Cases 
Books,  2  Bond.  273;  People  v.  Wilber,  4  Park. 
Or.  Cas.  21;  Commonwealth  v.  OTtase,  125  Mass. 
202;  Commonwealth  v.  MiUer,  2  Pars.  Eq.  Cas. 
(Pa.)  480;  Pearce  v.  State,  1  Sneed  (Tenn.)  67; 
Commonwealth  v.  Thurla*e,  24  Pick.  874;  Bates 
V.  StaU,  31  Ind.  74;  Whart.  Cr.  PL  &  Pr. 
§§  154.  220, 221;  U.  8,  v.  Orothy,!  Hughes,  454; 
Given  v.  Webb,  7  Robt  65;  Beoiield  v.  IT^rt- 
A!^7».  49N.Y.261. 

Plaintiff  can  recover  only  according  to  his 
allegation  as  well  as  his  proofs. 

The  Rhode  Island,  01c.  511;  Davis  y.  Leslie,  1 
Abb.  Adm.  129;Dunlap,  Adm.Pr.  112, 119, 120; 
State  V.  Packard.  4  Greg.  160;  State  y.  Perham, 
Id.  188;  StaUY,  Simpson,  78 N.  0.  271;  Common- 
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wealth  Y,  Stout,  7  B.  Mon.  248:  State  y.  Jackson, 
7  Ind.  270;  Bateft  v.  State,  31  Ind.  74;  Quinn  v. 
StaU,  85  Ind.  485;  State  v.  i?fcf£>r(/,  56  Ind.  109; 
Anthony  v.  5toto,  29  Ala.  28;  Banner  v.  iSto^, 

54  Ala.  180. 

The  first  count  states  no  particular  vessel,  but 
does  say  it  was  by  some  vessel,  name  un- 
known. 

White  Y,  People,  82  N.  Y.  471;  People  y.  White, 

55  Barb.  606;  Sfa^v.  Wilson,  dO  Conn,  507;  U. 
8.  V.  Stetson,  3  Wood.  &  M.  167;  Cameron  v. 
State,  18  Ark.  718;  Reed  v.  State,  16  Ark.  502; 
Blodget  v.  StaU,  8  Ind.  404;  Stone  v.  StaU,  80 
Ind.  116;  Cheek  y.  StaU,  88  Ala.  234,  285;  Bex 
V.  Robinson,  1  Holt.  N.  P.  595;  A  C,  8  Eng.  C. 
L.  233;  Bex  v.  Walker,  8  Campb.  264;  Obmnu^n- 
tMa^  V.  Moore,  11  Gush.  600. 

As  to  the  defective  allegation  of  time. 

BexY,  Holland,  5  T.  R  607;  BobertSY,  State, 
19  Ala.  526;  Sanders  v.  State,  26  Tex.  119;  iS^ato 
V.  Slaek,  30  Tex.  354;  StaU  v.  BaJbar,  84  Me. 
52:  StaU  v.  Hanson,  89  Me.  837. 

The  averments  should  exclude  the  idea  of 
the  possibility  of  the  goods  having  been  landed 
in  conformity  with  law. 

StaU  V.  Godfrey,  24  Me.  232;  State  v.  Phil- 
brick,  81  Me.  401;  People  v.  Gates,  18  Wend. 
311;  i/:  5.  V.  Britton,  107  U.  8. 670  (27: 525). 

The  second  count  states  no  offense. 

U.  8.  V.  Beese,  92  U.  8.  221  (28: 565);  U.  8. 
V.  Cruikshank,  Id.  542  (28: 588);  U.  8,  v.  Fox, 
95  U.  8.  672.  678  (24: 589.  540). 

It  cannot  be  presumed,  in  the  face  of  the  rec- 
ord, that  an  illegal  seizure  was  made,  or  that 
some  act  was  done  that  did  not  amount  to  a 
seizure 

Miller  Y.  U.  8, 78  U.  8. 11  Wall.  294  (20: 141); 
Gould  V.  Bay,lZ  Wend.  637;  Winter  v.  U,  S 
Hemp.  844;  Watson  y.  Dunlap,  2  Cranch,  C.  C. 
14;  Lincoln  v.  FiUh,  42  Me.  467;  Hartley  v. 
Hartley,  8  Met.  (Ey.)60;  Owen  v.  Jona,  14  Ark. 
502. 

When  the  want  of  Jurisdiction  is  apparent 
upon  Uie  face  of  the  declaration,  the  defendant 
may  take  advantage  of  such  omission  at  any 
time  before  judgment. 

Donaldson  v.  Sazen,  Hemp,  ^ifi;  Hope  Ins.  Co. 
Y.  ^Boardman,  9  U  8.  5  Cranch.  57  (8: 86); 
Abererotnbie  v.  Dupuis,  5  U.  8.  1  Cranch,  848 
(2: 129);  Mollan  v.  Torrance,  22  U.  8.  9  Wheat. 
537  (6: 154);  Jackson  v.  Ttoentyman,  27  U.  8.  2 
Pet  136  (7: 374);  LanningY.  Dolph,  4  Wash. 
628;  Harris  v.  Harris,  10  Wis.  461 

Mrs.  Sussman's  agency  was  terminated  by 
the  forcible  taking  from  her  of  these  diamonds! 
With  the  termination  of  the  agency  ends  all  the 

Sower  of  the  agent  to  affect  the  principal  by 
eclarations.   • 

Story,  Ag.  g  134;  Dunlap,  Paley's  Ag.  270; 
Northwestern  Union  Packet  Co.  v.  Clough,  87 
U.  8.  20  WaU.  540,  541  (22: 408);  American  L. 
Ins.  Co.  V.  Ma?ione,  88  XJ.  S.  21  Wall.  157  (22: 
595);  Luby  v.  Hudson  River  R.  R.  Co.  17  N.  Y. 
133;  Wilson  v.  Bowden.  113  Mass.  422. 

Mrs.  Sussman's  statements  must  be  taken  to- 
gether. 

U.  8.  V.  Jewelry,  18  Blatchf.  60;  Dodge  v. 
Frecdman's  Sav.  d  T.  Co.  93  U.  8. 379(23:920); 
WJietmoreY.  Murdoch,  3  Wood.  & M.  885;  Many 
Y.  Jagger,  1  Blatchf.  872;  MiUick  v.  Peterson, 
2  Wash.  Z\\ShtrvfianY.  Delaware  L.dW.RR 
Co.  9  Cent.  Rep.  482, 106  N.  Y.  546. 547. 
She  could  not  prevent  any  sale  by  disparag- 
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iDg  or  destroyinff  the  title  of  her  principal  by 
any  statement  or  a  past  event 

BynumY,  Southern  Pump  A  Pipe  Co,  68  Ala. 
463;  Henry  v.  Nortfiem  Bank,  la.  637;  Orimr 
Bhaic  V.  Paul,  76  Hi.  164. 

Mr,  G.  A.  Jenka,  Solicitor- Oen.,  for  the 
Unit^  States: 

The  verdict  cures  every  defect. 

Lincoln  Twp.  v.  Oamlma  Iron  Go,  103  XJ.  8. 
415  (26: 519);  Confiscation  Cases,  87  U.  8.  20 
Wall.  104  (22:822):  The  Palmyra,  25  U.  8.  12 
Wheat.  12  (6:  534);  Stockton  v.  Bishop,  45  U.  8. 
4  How.  167  (11: 923);  T/ie  Emily  and  The  Car- 
oline, 22  U.  8. 9  Wheat.  881  (6 :  116). 

Everjrthing  required  to  warrant  the  forfeiture 
was  passed  upon  and  found  by  the  jury. 

U,  S.  V.  Curtis,  16  Fed.  Rep.  190. 

As  to  the  continuity  of  the  several  steps  re- 
sulting in  a  seizure,  see  Four  Packages  v.  U, 
S.  97  U.  S.  411  (24: 1031). 

In  case  the  information  in  a  cause  should  be 
found  deficient,  and  the  evidence  sufficient  to 
show  breach  of  the  law,  the  practice  has 
been  to  remand  it  to  the  court  below  for  amend- 
ment. 

The  Caroline  y,  U.  S.  11  U.  8. 7  Cranch.  500 
(8:418);  The  Edward,  UJJ,  8.  1  Wheat.  261  (4: 
86);  Garland  v.  Davis,  45  U.  8.  4  How.  131 
(11 :  907);  U.  S.  v.  Weed,  72  U.  8.  5  Wall.  62  (18: 
531). 

Mr,  Justice  Blatehford  delivered  the  opin- 
Ion  of  the  court: 
[226]  xiiis  ig  a  guit  brought  by  the  United  8tate8, 
in  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  to  con- 
demn forty-three  diamonds,  seized  as  forfeited 
under  the  customs  revenue  laws.  The  infor- 
mation contains  five  counts. 

The  first  count  is  based  on  sections  2872  and 
2874  of  the  Revised  Statutes,  and  alleges  that 
the  g^oods  were  brought  in  a  vessel,  name  un- 
known, from  ,  a  foreign  port  or  place, 

and  were,  on  the day  of ,  1882, 

unladen  and  delivered  from  such  vessel  within 
the  port  and  collection  district  of  the'  City  of 
New  York,  without  a  permit  from  the  collector 
and  naval  officer  for  such  unlading  or  delivery, 
contrary  to  those  two  sections,  and  that  the 
value  of  the  goods,  according  to  the  highest 
market  price  of  the  same  at  the  said  port  and 
district,  amounts  to  $400. 

The  second  count  is  based  on  section  8066, 
and  avers  that  the  collector,  having  cause  to 
suspect  a  concealment  of  goods  in  the  buildinc: 
No.  66  Nassau  Street,  in  the  City  of  New  York", 
did,  on  the  27th  of  February,  1888,  with  due 
[226]  warrant  therefor,  enter  the  said  building,  in  the 
davtime,  and  there  search  for  such  go^,  and 
did  then  and  there  find  the  same  concealed,  and 
did  seize  and  secure  the  same  for  trial,  and  that 
the  duties  had  not  been  paid  or  secured  to  be 
paid  thereon,  contrary  to  said  section. 

The  third  cotmt  is  based  on  section  2802,  and 
avers  that  the  said  foods,  beingarticles subject 
to  dutjr,  were,  on  the  27th  of  February,  1888, 
found  in  the  baggage  of  a  person  arriving  in 
the  United  States,  and  were  not,  at  the  time  of 
making  entry  for  such  baggage,  mentioned  to 
the  collector  before  whom  such  entry  was  made 
by  the  person  making  the  same,  contrary  to  said 
section. 

The  fourth  count  is  based  on  section  2809, 
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and  avers  that  the  said  goods  were,  on  the — 
day  of  ,  one  thousand  eight  hundred  and 

,  imported  into  the  United  States  in  the 

vessel,  name  unknown,  belonging  in  whole  or 
in  part  to  a  citizen  or  citizens,  inhabitant  orhi- 
habitants  of  the  United  States,  from  a  foreign 
port  or  place,  and  were  not  included  in  the 
manifest,  and  belonged  or  were  consigned  to 
the  master,  mate,  officers,  and  crew  of  sudi 
vessel,  contrary  to  said  section. 

The  fifth  count  is  based  on  section  8062,  and 

avers  that  on  or  about  the day  of , 

one  thousand  eight  hundred  and ,  an  un- 
known person  did  teudulenUy  and  knowing 
import  and  bring  into  the  United  States,  uid 
assist  in  so  doing,  the  said  eoods,  contraiy  to 
law,  and  did  receive,  conceal,  buy,sdl.  and  in 
some  manner  facilitate  the  transportation,  con- 
cealment, and  sale  of  such  goods  after  thedr  im- 
portation, knowing  the  same  to  have  been  im- 
ported contrary  to  law,  contrary  to  said  section. 

One  Augusta  Friedenstein  put  in  a  daim  to 
the  goods  as  owner,  and  answered  the  infonnsr 
tion,  denying  the  forfeiture.  The  case  was 
tried  by  a  Jury  in  the  district  court,  which  ren- 
dered "a  verdict  for  the  informants  and  against 
the  claimant  for  the  condemnation  of  the  goods 
mentioned  in  Uie  information,  and  that  tteacts 
complained  of  therein  were  done  with  intent  to 
defraud  the  United  States."  A  decree  of  con- 
demnation was  entered  thereon,  and  the  claim- 
ant took  the  case  by  writ  of  error  to  the  circuit 
court,  which  affirmed  the  decree  of  the  district 
court  and  remanded  the  case  thereto  for  ezeca- 
tion  of  the  decree.  The  claimant  has  brouglit 
the  case  to  this  ooiurt  by  a  writ  of  error. 

The  bill  of  exceptions  shows  the  following 
state  of  facts  in  regard  to  the  seizure  of  the 
goods:    On  the  27th  of  February,  1888,  one 
Brackett^  a  special  agent  of  the  Treasory  De- 
partment, went  with  two  subordinates  to  the 
store  of  Goldsmith  &  Euhn.  No.  66  Nassan 
Street,  where  they  found  a  man  and  a  woman 
and  the  package  of  diamonds.    The  woman 
was  a  Mrs.  Sussman.    When  Brackett  reached 
the  store,  the  diamonds  were  in  the  posKsakn 
of  Goldsmith  &  Euhn.    They  told  Bradoett 
that  Mrs.  Sussman  had  hand^  the  diamonds 
to  them.    Mr.  Euhn ,  who  was  behind  the  coun- 
ter, had  the  package  and  handed  it  to  Bnudaett 
upon  his  demand  for  it.    Brackett  took  it,  and 
requested  Mrs.  Sussman  to  accompany  him  to 
the  custom  house,  as  he  wished  to  make  soma 
inquiries  about  the  diamonds.    He  took  them 
to  the  custom  house,  Mrs.  Sussman  accompa- 
nying hiuL    In  answer  to  a  question  put  to 
Brackett  by  the  counsel  for  the  claimant,  on 
his  examination  as  a  witness,  as  to  when  he 
took  the  diamonds,  he  said:  "I  took  them  at 
the  store  and  took  her  down  to  the  custom 
house  with  them.    If  her  explanation  was  saSr 
isfactory  I  did  not  intend  to  seize  theuL"    The 
package  was  opened  at  the  custom  house,  and 
the  diamonds  were  examined  and  aroraised,  and 
were  then  placed  in  the  hands  of  the  officer  in 
charge  of  the  seizure  room  at  the  custom  bouse. 
Brackett  was  then  asked  by  the  district  attor- 
ney: "When  and  where  did  you  make  the  setB- 
ure  of  these  diamonds?"    To  this  question  the 
claimant  objected,  as  calling  for  a  condusioo 
of  law;  but  the  court  overruled  the  objection, 
and  the  claimant  excepted.     The  witness  ro 
plied:  "The  seizure  of  the  diamonds  was mad« 
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•t  Uw  custom  bouse  in  this  city  a(ter  I  was 
thnmi^  with  my  invesUgatioii." 

tt  ^jpetied  tlmt  after  ftackett  and  Mrs.  Suss- 
man  amved  at  the  custom  house,  and  before 
the  padLage  was  there  opened,  a  conversation 
took  place  there  between  him  and  her.  The 
Wl  of -exceptions  says: 

"The  witness  Brackett  was  recalled,  and 
aiked  this  question  by  the  district  attorney: 
'Now  state  uie  conversation  between  Mrs.  Suss- 
f'^V  man  and  yourself  which  occurred  prior  to  the 
actual  seizure  of  those  diamonds  in  the  custom 
hmise,  and  on  the  same  day  when  she  went  in 
comnaoy  with  you  to  the  custom  house  with 
the  diamonds.' 

"The  claimant  objected  to  this  question,  be- 
cause Mn.  Sussman  s  statement,  under  the  cir- 
cumstances and  at  that  time,  could  not  affect 
the  claimant;  also,  because  the  question  involved 
a  conclusion  of  law  as  to  the  time  when  'actual 
seizure*  took  place.  The  court  overruled  the 
objection,  admitting  the  question,  and  the  claim- 
ant excepted. 

"The  witness  Brackett,  in  reply  to  this  in- 
ouiry,  teslLfied  as  follows:  'Well,  I  asked  Mrs. 
Sonman  torn  whom  she  got  the  diamonds. 
She  said  they  belonged  to  another  party,  but 
she  could  not  give  the  name  of  the  party,  nei- 
ther would  she  give  her  own  proper  name.  I 
tokl  har,  'If  you  can  give  a  satisfactory  expla- 
nation, and  ii  these  goods  have  been  brought 
into  the  port  properly,  and  duties  paid,  the 
United  States  Government  don't  want  them; 
why  do  you  object? '  'Well,'  she  savs,  'I  can't 
OKOtion  the  name  of  the  lady  to  whom  these 
stones  belong.'  Well,  she  finally  said  to  me, 
after  some  twenty  minutes,  perhaps,  of  conver- 
aatioD — there  were  two  other  parties  in  the 
loom,  Mr.  Ck>hen  sitting  outside,  and  the  door 
opeii---«he  nid.  'I  wouB  like  to  see  you  in  pri- 
vate' 'Well,'  said  I,  'theseare  my oflSces  here; 
this  Is  all  private— these  offices.'^  'No^^  said 
she,  1  want  to  speak  to  you  alone.'  Well,  I 
went  into  the  adjoining  room  with  her,  and  she 
then  said  to  me,  'These  diamonds  belong  to  a 
lady,  aa  I  said  before,  whose  name  I  won't  give. 
Ilie  duty  has  not  been  paid  on  these  diamonds. 
I  am  nidj  to  go  now  before  the  collector  and 
make  arrangements  to  have  the  duties  paid.' 
'Well,'  said  I,  'I  cannot  do  that,  madam.' 
'^'elL'  ahe  says,  'I  am  ready;  it  can't  be  over 
$400.  I  then  went  back  to  the  room  and  told 
her  that  I  could  not  make  any  such  arrange- 
flMBt  with  her  as  that;  the  diamonds  were  then 
[aoc?]  under  seizure;  then  I  made  up  my  mind 
to  9dae  them  after  this  conversation,  ^e  said 
the  duty  would  not  be  over  $400;  she  was  ready 
]  to  go  before  the  collector  and  make  arrange- 
aMota  to  pay  that  duty.'  The  witness  also  tes- 
tifled  that  lie  sent  for  Gen.  Palmer,  and  that 
MiB.  SoBsman  reiterated  to  Gen.  Palmer  what 
abe  bad  said  to  him.  the  witness. 

*^'To  farther  sustain  the  issues  the  Govern- 
mcDt  then  called  George  W.  Palmer,  who,  after 
Icalifying  Uuit  he  was  the  deputy  coUector  in 
cterge  m  the  seventh  division  or  law  depart- 
ment of  the  custom  house,  proceeded,  under 
tbe  objection  of  claimant's  counsel,  which  ob- 
jection was  overruled  and  an  exception  to  such 
nilinir  duly  taken,  to  cive  in  detail  a  conversa- 
lioo  which  he  had  witn  Mrs.  Sussman  at  that 
H»e,  of  a  similar  nature  to  that  testified  to  by 
Cnpttin  Bnckett 


"It  was  also  proved  for  the  Government, 
and  acknowledged  by  Mrs.  Sussman,  when  on 
the  stand  on  behalf  of  the  claimant,  that  she, 
Mrs.  Sussman,  had  been  to  Europe  and  had 
returned  from  thence  and  landed  at  the  Port  of 
New  York  in  the  latter  part  of  August,  1882." 

The  ground  urged  a«pEilnst  the  iSmissibility 
of  the  conversation  witn  Mrs.  Sussman  is  that, 
she  not  being  the  owner  of  the  diamonds,  evi- 
dence as  to  her  declarations  was  not  admissible 
in  derogation  of  the  title  to  them,  especially  be- 
cause such  declarations  were  made  after  she 
had  ceased  to  have  the  custody  of  them;  and 
that  it  was  error  to  permit  Brackett  to  swear 
that,  although  he  took  physical  possession  of 
the  property  at  66  Nassau  Stroet,  before  the 
conversation  with  Mrs.  Sussman,  he  did  not 
make  the  actual  seizure  until  he  made  it  at  the 
custom  house,  after  the  conversation  with  Mrs. 
Sussman. 

But  we  see  no  objection  to  the  evidence.  It 
is  plain,  on  the  testUnony,  that  the  goods  were 
not  seized  for  forfeiture  until  after  the  conver- 
sation, and  that  the  seizure  took  place  at  the 
custom  house,  after  the  investigation  and  ex- 
amination there,  and  did  not  take  place  at  66 
Nassau  Street  See  Four  PackageiY,U.  8,91V. 
S.  404, 411  [24:1081].  The  second  count  of  the 
information  does  not  allege  that  the  seizure 
took  place  at  66  Nassau  Street.  Its  fair  im]X)rt 
is  that  the  collector,  with  a  warrant,  entered 
those  premises  and  searched  for  the  goods  and 
there  found  them,  and  that  he  afterwards 
seized  and  secured  them  for  trial. 

Mn.  Sussman,  as  appears  from  other  evi- 
dence, in  the  bill  of  exceptions,  had  carried 
the  diamonds  to  the  store  of  Goldsmith  &  Euhn 
for  the  purpose  of  selling  them  to  that  firm. 
If  they  really  belonged  to  the  claimant,  they 
had  been  put  by  her  into  the  custody  of  Mrs. 
Sussman,  for  the  purpose  of  selling  them.  Un- 
der these  circumstances,  Mrs.  Sussman's  decla- 
rations to  Brackett,  in  refi:ard  to  the  goods,  whila 
he  was  making  an  offidiu  investiniaon  and  ex- 
amination as  to  whether  they  should  be  seized  for 
forfeiture, were  part  of  the  re$gestm,  and  admissi- 
ble in  evidence  as  against  the  person  claiming 
to  be  the  owner  of  the  goods  in  a  suit  in  rem 
for  their  forfeiture.  It  was  competent  for  the 
claimant  to  contradict  the  facts  stated  to 
Brackett  bv  Mrs.  Sussman,  in  regard  to  the 
diamonds;  but  the  minutes  of  the  trial  show 
that  although  Mrs.  Sussman  was  examined  as 
a  witness  for  the  claimant,  the  claimant  herself 
did  not  testify  as  a  witness. 

We  see  no  objection  to  the  evidence  shown 
by  the  bill  of  exceptions  to  have  been  admitted 
under  the  exceptions  of  the  claimant 

The  claimant  raises  a  point  as  to  the  suffi- 
ciency of  the  information.  The  record  shows 
a  full  compliance  with  the  statute  in  regard  to 
Uie  finding  by  the  Jury  that  the  acts  complained 
of  in  the  information  were  done  with  intent  to  de- 
fraud the  United  States.  It  does  not  show  that 
any  motion  in  arrest  of  Judgment  was  made;  nor 
Uiat  any  motion  was  made  on  the  part  of  the 
claimant  to  dismiss  the  cause  for  any  defect  in 
the  information.  It  is  stated  in  the  minutes  of 
trial,  which  are  contained  in  a  paper  aside  from 
the  bill  of  exceptions  and  formingno  part  of  it, 
that,  after  the  evidence  for  the  United  States 
had  been  put  in,  the  counsel  for  the  claimant 
moved  to  oismlss  the  case,  and  the  motion  was 
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denied;  but  it  is  not  stated  on  what  ground  tbe 
motion  was  made.  Under  these  circumstances, 
any  defect  in  the  information  which  could 
have  been  availed  of  by  demurrer,  or  by  ex- 
oep^on,  or  by  a  motion  to  dismiss  at  the  trial, 
made  on  the  ground  of  such  defect,  or  bv  a 
motion  in  arrest  of  judgment,  must  be  regarded 
as  having  been  waived,  or  as  having  been  cured 
by  the  verdict  Coffejf  ▼.  U.  8. 116  U.  8.  486 
[29:684]. 

[231]  Amon^  the  objections  covered  by  the  above 
observations  are  those  to  the  first  count,  that  it 
does  not  name  any  vessel,  that  it  does  not 
name  the  foreign  port  or  place  or  state  that  its 
name  was  unknown,  that  it  does  not  state  any 
day  or  month  of  the  unlading,  and  that  it  does 
not  state  that  there  was  then  a  naval  officer  at 
the  port  of  unlading;  that  to  the  second  count, 
that  it  does  not  allege  that  the  goods  were  du- 
tiable or  imported;  those  to  the  third  count, 
that  it  does  not  name  the  person  arriving  in 
the  United  States,  nor  idlege  that  his  name 
was  unknown,  nor  when  he  arrived,  nor 
at  what  port  he  arrived,  nor  who  was  the 
collector,  nor  that  these  things  were  unknown, 
nor,  affirmatively,  that  any  entrv  was  made  of 
the  baggage  in  which  the  goods  were  found; 
those  to  the  fourth  count,  that  it  avers  no  day, 
month,  or  year,  no  port,  domestic,  or  fo*^dgn, 
no  vessel,  no  owner,  no  consignee,  and  does  not 
affirmatively  state  the  existence  of  any  manifest 
in  which  the  goods  should  have  been  included; 
those  to  the  mth  count,  that  it  does  not  name 
time,  place,  person,  or  circumstance  in  regard 
to  the  importation,  that  it  is  bad  for  dupli^ty, 
because  tne  importation  is  distinct  from  tne 
subsequent  dealing  with  the  imported  goods, 
and  that  it  does  not  state  what  the  illegally 
was  in  the  importation. 

This  is  a  dvi]  cause.  In  Snyder  y,  U.  8. 112 
U.  8.  216  [28:687],  it  is  said  that  informations 
under  the  revenue  laws  for  the  forfeiture  of 
goods,  seeking  no  judgment  of  fine  or  impris- 
onment against  any  person,  are  dvil  actions, 
although  so  far  in  the  nature  of  criminal  pro- 
ceedings that  a  general  verdict  on  several  counts 
in  an  information  Is  upheld  if  one  count  is 
good.  This  latter  rule  was  also  applied  in  Locke 
V.  U.  8. 11  U.  6.  7  Oranch,  880  [3:864],  in  aif- 
Um  ▼.  171  8.  45U.  8.  4  How.  2^  250  [11:967, 
961],  and  in  Coffv  ▼.  U,  8.  116  U.  6.  427, 
488,  484,  486,  442  [29:681,^,  684,  6861  In 
The  Pcimyra,  25  U.  8.  12  Wheat.  1, 12  [6:581, 
5841,  it  is  said  that  informations  of  seizure  for 
forfeitures  "  are  deemed  to  be  civil  proceedings 
in  remf*  and  the  existence  of  Rule  22  of  tbe 
Rules  of  Practice  adopted  by  this  court  for  the 
courts  of  the  United  States,  in  admiralty  and 
maritime  jurisdiction,  on  the  instance  s(ae  of 
the  court,  prescribing  the  contents  of  informa- 
tions on  seizures  for  a  breach  of  the  laws  of 
the  United  States,  shows  that  such  seizure  cases 
are  regarded  as  civil  suits.    The  authority  to 

[xsz]  make  tne  Rule  was  conferred  by  section  6  of 
the  Act  of  August  28,  1842,  chap.  188,  5  Stat 
at  L.  518,  which  relates  wholly  to  the  making 
of  rules  in  suits  at  common  law  and  in  admi- 
ralty and  equity.  The  case  of  U.  8,  v.  Three 
PareeU  qf  Embroidery,  8  Ware,  75,  reiied  on  by 
the  plaintiff  in  error,  is  distinguishable  from 
the  present  case.  There  the  statute  required, 
in  order  to  forfeit  goods,  that  they  shoiud  not 
have  been  invoiced  according  to  their  actual 
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cost,  and  that  that  should  bare  occurred  with 
a  design  to  evade  iht  duties  thereon;  and  it  was 
held,  on  a  motion  in  arrest  of  judgment,  that 
an  information  was  bad  which  •oly  alleged 
the  making  of  an  entry  with  a  design  to  evado 
the  duties,  and  did  not  aUcuge  the  making  of  a 
false  invoice  with  such  design. 

Section  954  of  the  Revised  Statutes,  wfaicb 
was  always  in  force  as  section  88  of  the  Act  of 
September  24, 1789,  chap.  20,  1  Stot.  at  L.  9l» 
provides,  that  no  judgment  or  other  proceed- 
ings in  dvil  causes,  in  any  court  of  the  United 
States,  shall  be  arrested  or  reversed  for  any 
defect  or  want  of  form;  but  such  court  shaU 
proceed  and  give  judgment  according  as  the 
right  of  the  cause  aoamatter  in  law  shall  ap- 
pear to  it,  without  regarding  any  such  defect 
or  want  of  form,  except  those  wnich,  in  caae» 
of  demurrer,  the  partv  demurring  specially  seta 
down,  together  with  his  demurrer,  as  tbe  caoae 
thereof.  This  statutory  provision  applies  to 
many  of  the  objections  urged  to  theinformatioD 
in  the  present  case.  These  and  tbe  other  ob- 
lections  mentioned  were  not  taken  in  the  court 
below  bv  demurrer  or  exception  or  nn^n  in 
arrest  of  judgment,  and  there  has  been  a  verdict 
of  condemnation.  As  was  said  in  Lineain  Tvop, 
V.  Cambria  Iron  Co,  108  U.  8.  412, 415  [26:518, 
519],  if  the  issue  joined  be  such  as  ncccssarilj 
required  on  the  trial  proof  of  the  facts  defect- 
ively stated  or  omitted,  and  without  which  it 
is  not  to  be  presumed  that  the  judee  would 
have  directed  the  jury  to  give  the  verdict,  such 
defect  or  omission  Is  cured.  See  also  Stockton 
V.  BiOiop,  45  U.  8.  4  How.  155, 167  [11 M8, 
928]. 

There  is,  however,  one  objection  made  to  the 
information  which  it  Is  proper  to  notice*  at 
the  question  is  an  important  one,  and  ariaes 
now  lor  the  first  time  in  this  court  It  Is  pro- 
vided as  follows  by  section  16  of  the  Act  of  Jane 
22, 1874,  chap.  891, 18  Sut  at  L.  189:  "Thai 
in  aU  actions,  suite,  and  proceedings,  in  any 
court  of  the  United  States  now  pending,  or 
hereafter  commenced  or  proeecutea,  to  enforce 
or  declare  the  f  <Mf  dture  of  any  goods,  warea^ 
or  merchandise,  or  to  recover  the  ^ue  thereof, 
or  any  other  sum  alleged  to  be  forfeited  by 
reason  of  any  violation  of  the  provisions  of  tbe 
customs  revenue  laws,  or  any  of  such  provia- 
ions,  in  which  action,  suit,  or  proceeding,  an 
issue  or  issues  of  fact  shall  have  been  joiiMd.  it 
shall  be  the  duty  of  the  court,  on  the  tiial 
thereof,  to  submit  to  the  jury,  as  a  distinct  and 
separate  proposition,  whether  the  alleged  acta 
were  done  with  an  actual  intention  to  defraud 
the  United  States,  and  to  require,  upon  such 
proposition,  a  special  finding  by  sudi  jury; 
or,  if  such  issues  be  tried  by  tbe  court  witA- 
out  a  jury,  it  shall  be  the  cmty  of  the  court 
to  pass  upon  and  decide  such  propositioo  aa  a 
distinct  and  separate  finding  of  fact;  and  in 
such  cases,  unless  intent  to  defraud  shall  be  so 
found,  no  fine,  penalty,  or  forfeiture  shall  be 
imposed." 

It  is  contendea  oy  the  claimant  that  it  is 
necessary  to  aver,  in  an  information  filed  ainoe 
that  statute,  that  the  aUeged  acts  were  done 
with  an  actual  intention  to  defraud  the  United 
States;  and  that,  as  no  such  averment  is  found 
in  the  information  in  this  case,  tbe  judgment 
cannot  be  supported.  But  we  are  of  ofnniou 
that  such  averment  is  not  necessaiy .    Tbe  sec- 

1?ft  U.  & 


1687. 


Frisdxnstsxn  ▼.  United  States. 


224-240 


tkm  rdatet  only  to  the  duty  of  the  court,  on  a 
trill  by  a  Jury  or  a  trial  without  a  jury,  to  re- 
quire or  make  a  special  and  separate  finding  as 
to  the  actual  inteoUon  to  defraud  the  United 
SutML  This  is  to  be  done  in  every  suit  of  the 
cbtfscter  specified  in  the  section,  in  which  "  an 
iHoe  or  issues  of  fact  shall  have  been  Joined; " 
and  the  provision  applies  to  suits  then  pending 
is  wdl  as  to  those  thereafter  to  be  commenced. 
Tbeftir  meaning  of  the  section  is  that  the  issue 
oriasQes  of  fact  shall  bave  been  framed,  or  shall 
be  framed,  in  the  usual  manner  theretofore  in 
use.  No  one  of  the  sections  on  which  the 
couoti  of  this  information  are  founded  pre- 
scribes any  intent  to  defraud  as  an  element  of 
the  forfdture  denounced  in  it;  and  if  section 
16  of  the  Act  of  1874  is  complied  with,  as  it  was 
in  this  cascL  at  the  trial  of  the  cause  before  the 
Jmy,  that  is  aU  that  is  required.  We  do  not 
coocor  in  the  view  taken  in  U,  8.  v.  90  Demi- 
jtkm  of  Rum^  4  Woods,  687,  so  far  as  such 
▼few  conflicts  with  our  opinion  herein. 

Besides,  with  the  knowledge  on  the  part  of 
the  clsimant  and  her  counsel  of  the  necessity 
that  the  United  States  should  prove  on  the  trial 
that  the  alleged  acts  were  done  with  an  actual 
tetention  to  defraud  the  United  States,  and  that 
the  Joxy  shouM  so  find,  or  no  forfeiture  could 
be  imposed,  it  is  impossible  for  the  claimant  to 
aDete  that  she  did  not  come  to  the  trial  with  tbe 
iMferstandinff  that  such  actual  intention  was 
Batter  to  which  proof,  on  the  trial,  was  to  be 
sddwsscd,  although  there  was  no  aUegation  to 
that  effect  in  the  mformation. 

1ft  is  also  objected  that  the  Judgment  of  the 
districft  court  recites,  as  its  baas,  only  the  ver- 
dict of  the  Jury,  that  it  found  for  the  United 
ooodemning  the  goods,  and  that  it  does 


■oi  radte  the  finding  hy  the  Jury  that  the  acts 

the  infoi 


of  in  the  Information  were  done 
wilb  faiteot  to  defraud  the  United  States.  But 
think  that  this  was  not  necessary.  As  it 
by  the  minutes  of  the  trial  that  the  luiy 
the  finding  of  the  intent  to  defraud  re- 
qnred  by  the  16Ui  section  of  the  Act  of  1874, 
ss  a  aecessafy  condition  precedent  to  the  impo- 
tUaa  of  the  f orfeitare,  the  Judgment  of  for- 
icitiifels  fnstified. 

The  moici  was  a  general  one,  for  the  inf  orm- 
MMs  and  against  the  claimant,  for  the  Con- 
or the  goods  mentioned  in  the  infor- 
aad  is  supported,  if  any  count  of  the 
is  good,  against  the  objections  now 
OifUm  V.  U,  6. 46  U.  S.  4  How.  242, 
mo  [11«7,  99i];  Buydery,  U.  8. 112  U.  a  216 
pM07]:  Of^  ▼.  U.  6. 116  U.  S.  427, 488.  486, 
4«S  [»:681.  688,  684,  6861.  The  biU  of  excep- 
does  not  state  that  it  sets  forth  all  the  tes- 
given  OD  the  trial,  and  the  names  of 
on  both  McB  are  given  in  the  minutes 
ml  the  trial  as  having  been  sworn  whose  testi- 
does  not  i4>pear  in  the  bill  of  exceptions, 
is  nothing  to  show  that  any  motion  was 
by  the  daimant  that  the  Government 
elect  OD  which  of  the  five  counts  it 
a  verdict  The  third  count  alleges 
diamonds  were  articles  subject  to  duty, 
ia  a  good  count. 
OmiitwMgeoM^  ^etim  no  error  in  the  record, 
^  tk0 4»erm ^  ti$  OireuU  Court  Uaflrmed. 


^aiito  Bsmdl^  was  not  present  at  the 


r.& 


argument  of  this  case  and  took  no  part  in  its 
decision. 

Mr,  Jtutiee  FleTcl»  dissenting: 

I  am  not  able  to  concur  in  the  ludgroent  of 
the  court  in  this  cage.  The  proceeaing  is  a  libel 
of  information  for  the  forfeiture  of  forty-three 
diamonds  bv  reason  of  alleged  violations  of 
provisions  of  the  customs  revenue  statute.  The 
several  acts  for  which  a  forfeiture  is  sought  are 
not  alleged  to  have  been  committed  with  any 
actual  intent  to  defraud  the  United  States,  and 

Set  the  Statute  of  June  22, 1874.  declares  that 
1  all  actions,  suits,  and  proceedings  then 
pending  or  thereafter  commenced  to  enforce 
thefor^iture  of  any  eoods,  wares,  or  merchan- 
dise, or  to  recover  the  value  thereof,  or  any 
other  sum  alleged  to  be  forfeited,  bv  reason  of 
any  violation  of  the  provisions  of  the  customs 
revenue  laws,  in  which  issues  have  been  ioined, 
"  It  shall  be  the  duty  of  the  court  on  the  trial 
thereof  to  submit  to  the  jury,  as  a  distinct  and 
separate  proposition,  whether  the  alleged  acts 
were  done  with  an  actual  intention  to  defraud 
the  United  States,  and  to  require  upon  such 
proposition  a  special  finding  by  such  Jury;  or 
if  such  issues  be  tried  by  the  court  without  a 
Jury,  it  shall  be  the  duty  of  the  court  to  pass 
upon  and  decide  such  proposition  as  a  distmct 
and  separate  finding  oi  fact;  and  in  such  cases, 
unless  intent  to  defraud  shall  be  so  found,  no 
fine,  penalty,  or  forfeiture  shall  be  imposed." 
18  Stat  at  L  189,  %  16. 

The  statute  thus  makes  the  actual  intent  to 
defraud  the  gist  of  tbe  offense,  and  an  essential 
element  of  it,  without  proof  of  which  no  for- 
feiture can  be  adjudged.  What  must  be  found 
ought,  acoording  to  well  settled  rules  of  plead- 
ing, to  be  averrra.  In  every  suit  for  penalties 
or  forfeitures  what  must  be  proved  to  entitle  the 
complaining  party  to  Judgment  against  either 
person  or  property  must  be  averredin  the  libel; 
and  its  omission  will  not  be  cured  by  anv  ver- 
dict in  the  case.  Defects  in  matters  of  sub- 
stance are  not  thus  cured.  U,  8.  v.  Ru$,  124 
U.  S.  488  [ants,  516].  It  may  be  that  libels  of 
information  for  the  forfeiture  of  goods  do  not 
require  such  fullness  and  particularity  of  aver- 
ment as  an  information  for  tbe  punishment  of 
a  criminal  offense,  but  there  is  no  decision,  or 
even  dictum,  I  have  been  able  to  find,  that  an 
entire  omission  of  all  averment,  as  to  the  essen- 
tial fact  to  be  established,  to  Justify  a  forfeiture 
or  conviction,  is  not  fatal .  If  any  different  rule 
has  prevailed  in  any  portions  of  the  country.  I 
do  not  think  it  shoula  be  sustained.  This  sin- 
gular result  would  follow:  that  a  defendant  or 
claimant,  admitting  all  the  allegations  of  the 
libel,  would  escape  forfeiture  or  punishment, 
for  without  proof  of  something  not  alleged, 
neither  could  be  imposed. 

In  the  case  of  The  Hoppet  v.  U.  8.,  decided  as 
far  back  as  1818,  11  U.  S.  7  Cranch.  889.  893 
[8:880,  882],  a  libel  of  information  was  held  in- 
sutflcient  which  contained  a  general  reference 
to  the  provisions  of  the  statute  alleged  to  have 
been  violated.  And  the  court,  nieaking  by 
Chief  Juetiee  Marshall,  said  that  **A  rule  so  es- 
sential to  Justice  and  fair  proceeding  as  that 
which  requhres  a  substantial  ststement  of  the 
offense  upon  which  the  prosecotkm  Is  founded, 
must  be  toe  role  of  every  court  where  Justice  in 
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the  object,  and  caoDot  be  satisfied  by  a  general 
reference  to  the  provisions  of  a  statute."  It  was 
accordingly  hela  in  that  case  that,  the  informa- 
tion being  defective  in  that  respect,  the  defect 
was  not  cured  by  evidence  of  the  facts  omitted 
to  be  averred,  the  court  stating  that  '*The  accu- 
sation on  which  the  prosecution  is  founded 
should  state  the  crime  which  is  to  be  proved  and 
state  such  a  crime  as  would  justify  the  judg- 
ment to  be  pronounced.  The  reasons  for  thu 
rule  are:  1.  That  the  party  accused  may  know 
against  what  charge  to  direct  his  evidence.  2. 
That  the  court  may  see  with  judicial  eyes  that 
the  fact  alleged  to  have  been  committed  is  an 
offense  against  the  laws,  and  may  also  discern 
the  punishment  annexed  by  law  to  the  specific 
offense.  These  reasons  apply  to  prosecutions 
in  courts  of  admiralty  with  as  much  force  as  to 
prosecutions  in  other  courts.  It  is  therefore  a 
maxim  of  the  civil  law  that  a  decree  must  be 
secundum  allegata  as  well  as  secundum  probata. 
It  would  seem  to  be  a  maxim  essential  to'the  due 
administration  of  justice  in  all  courts." 

In  the  C,  S.  v.  Three  Parcels  of  Embroidery, 
8  Ware,  75,  it  was  held  that  the  omission  in  a 
libel  of  information  for  the  forfeiture  of  those 
articles  for  violation  of  the  66th  section  of  the 
Collection  Act  of  1799,  1  Stat  at  L.  chap.  22, 
p.  627.  to  allege  that  the  goods  were  falsely  in- 
voiced with  a  design  to  evade  the  duties  was  a 
fatal  defect  in  the  proceeding,  and  was  not 
cured  by  the  verdict  of  the  jury.  In  consider- 
ing the  omission  in  that  case  in  arrest  of  the 
judgment  on  the  ^und  that  the  offense  was 
not  set  out  in  the  information  with  that  clear- 
ness and  distinctness  which  is  required  by  the 
rules  of  pleading  and  practice,  the  court  said: 
"It  was  long  ago  held  by  the  Supreme  Ck)urt 
that  an  information  to  recover  a  penalty  under 
the  Collection  Act  of  1799  is  in  the  nature  of  a 


criminal  proceeding.    Locke  v.  U,  8, 11  U.  8. 

3641;  Oli  ~ 

8.  4  How.  242  [11:  957].    The  description  of 


7  Cranch,  889  [8:  864];  Ol^n  y.  17;  ^a  45  U 


the  offense  for  which  the  penalty  is  demanded 
must  have  the  same  kind  and  degree  of  cer- 
tainty that  is  ordinarily  required  in  other  crim- 
inal proceedings;  and  although  it  may  be  true, 
as  is  argued  by  the  district  attorney,  that  in  the 
practice  of  our  courts  all  that  tecnnical  accu- 
racy of  description  may  not  be  required,  which 
is  held  to  be  essential  in  indictments,  and  even 
in  the  exchequer  practice  in  England,  and  that 
niceties  need  not  be  observed  which  rest  on  dry 
precedent,  the  reason  of  which  has  either  ceased 
to  exist  or  cannot  no  w  be  discovered,  .it  is  stiU  in- 
dispensable that  every  circumstance  constituting 
the  offeose  be  clearly  and  distinctly  set  out  in 
plain  and  direct  averments." 

The  language  of  the  66th  section  of  the  Act 
of  1799,  under  which  the  libel  in  that  case  was 
filed,  declared  "that  if  any  goods,  wares  or 
merchandise,  of  which  entry  shall  have  been 
made  in  the  office  of  a  collector,  shall  not  be  in- 
voiced according  to  tiie  actual  cost  thereof  at 
the  place  of  exportation,  with  a  design  to  evade 
the  duties  thereupon,or  any  part  thereof,  all  such 
goods,  wares,  or  merchandise, or  the  value  there- 
of, to  be  recovered  of  the  person  making  the 
entry,  shall  be  forfeited."  And  the  court  held 
that  from  this  language  three  facts  must  con- 
cur to  complete  the  offense.  First,  an  entiy 
must  be  maae  of  the  goods.  Second,  they  must 
be  invoiced  not  according  to  their  actual  cost. 
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Third,  they  must  be  invoiced  with  a  deagn  to 
evade  the  duties  thereupon,  or  upon  some  put 
thereof.    And  that  each  of  these  facts  must  be 
found  in  order  to  entitle  the  plaintiffs  toaverdict, 
and  all  of  them  being  necessary  to  oonstitate  the 
offense,  each  should  be  plainly  and  distinct);   [f\ 
charged  in  the  information.    It  was  charged 
that  the  entry  of  the  goods  was  made  with  a  de- 
si^  to  evade  the  duties,  but  it  was  nowben 
distinctly  and  plainly  charged  that  a  false  in- 
voice was  made  with  that  design;  and  the  court 
said:  "Under  this  section  of  the  statute  it  ap- 
pears to  me  that  this  design  m  making  the  in- 
voice is  an  essential  part  of  the  offense.    If  it  is 
so,  the  rules  of  pleading  require  that  it  be  dis- 
tinctly alleged.    If  it  be  saia  that  the  jurv,  ao- 
der  the  direction  of  the  court,  found  the  fact,  it 
is  still  true  that,  by  the  strict  rules  of  pleading 
in  penal  clauses,  the  plaintiff  can  recover  onl^ 
according   to   his   allegation,  as  weU  as  his 
proofs,"  and  the  judgment  was  arrested.    This 
case,  it  is  true,  comes  from  a  district  court,  and 
is  therefore  not  a  controlling  authority  here: 
but  the  great  learning  of  the  district  judge,  and 
the  ability  which  marked  all  his  opinions,  have 
deservedly  entitled  them  to  great  weight  and 
consideration  in  all  the  federal  courts;  and  the 
doctrine  declared  is  sustained  by  a  multitude  of 
decisions. 

Much  stress  is  laid  upon  the  fact  that  an  in- 
formation or  other  proceeding  for  the  forieiture 
of  goods  for  a  violation  of  provisions  of  the 
customs  revenue  Acts  is  in  form  a  civil  action; 
but  I  do  not  perceive  that  this  fact  changes 
the  necessity  ot  alleging,  as  well  as  proving,  the 
material  facts  upon  which  alone  a  forfdture 
can  be  adjudged.  Though  the  same  stririoess 
in  pleading  is  not  required  in  civil  as  in  crioi- 
inal  actions,  in  neither  can  that  which  is  essen- 
tial to  be  proved  be  omitted  to  be  averred.  Ai 
CTiirf  Justice  ISATshsJl  indicates  in  the  quota- 
tion above,  adherence  to  this  role  would  seem 
to  be  essential  to  the  due  administration  of  jus- 
tice in  all  courts;  and  it  may  be  added  in  all 
proceedines  before  them,  civil  or  criminal,  upon 
which  their  judgment  is  asked. 

In  the  recent  case  of  Bovd  y.  U,  8, 116  U.  & 
684  [29:  752]  this  court  held  "that  proceedings 
instituted  for  the  purpose  of  declaring  the  for 
f  eiture  of  a  man's  property  by  reason  of  offenses 
committed  by  him,  though  tney  may  be  dvilin 
form,  are  in  their  nature  criminal." 

Nor  do  I  perceive  that  the  question  of  plead- 
ing is  affected  by  the  fact  that  the  statute,  re- 
quiring the  fraudulent  intent  to  be  proved,  ap- 
plied as  well  to  pending  actions  and  procvcd- 
mgs  as  to  such  as  mi^ht  be  subsequently  com- 
menced.   That  fact,  it  is  true,  might  in  aome 
cases  have  compelled  an  amendment  of  the 
pleadings  in  pending  actions  and  proceedings 
to  make  their  allegations  embrace  the  eiwental 
element  of  the  offense  for  which  the  forfdtun 
was  soufi^ht;  and  such  an  amendment,  wboc 
a  fraudulent  intent  was  not  already  alleged, 
was,  as  I  think,  contemplated.    I  cannot  be- 
lieve that  Congress  intended,  by  m^dng  the 
law  applicable  to  pending  cases,  to  chazige  a 
long  and  well  established  rule  of  pleadiii|^  one 
founded  upon  manifest  principles  of  jusAaoe,  so 
as  to  allow  a  conviction  of  an  offence  npoo 
which  a  forfeiture  could  be  adjudged,  witboul 
averring  the  fraudulent  intent  upon  proof  of 
which  idone  such  forfeiture  could  be  daimed. 
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A  Jorj  should  not  be  allowed  to  find  as  to 
iDj  material  fact  not  alleged.  Evidence  upon 
foch  a  fact  would  be  eridenoe  upon  something 
OQt  of  the  case  presented.    Even  in  ordinary 

.         dffl  cases  such  evidence  is  not  admissible. 

I  Much  more  strictly  should  the  rule  be  enforced 
io  penal  cases  like  this  one.  In  U.  6.  v.  90 
IkmHohns  of  Rum,  4  Woods,  689,  the  libel  of 
information  was  for  the  forfeiture  of  those  goods 
for  a  violation  of  provisions  of  the  customs  rev- 
esoe  law.  It  maae  no  allcgalion  of  actual  in- 
tent to  defraud  the  United  States,  and  it  was 
held  that  the  libel  was  fatally  defective.  Re- 
ferring to  section  16  of  the  Act  of  June  22, 
1874,  the  court  said:  *'I  think  it  perfectly  clear 
Chat  this  section  makes  intent  to  defraud  the 
United  States  a  necessary  condition  to  the  for- 
feitore  of  any  goods,  etc.,  for  the  violation  of 
the  customs  revenue  laws.  A.  libel  of  informs- 
tioD,  therefore,  which  undertakes  to  state  a  case 
for  the  forfeiture  of  goods  should  aver  an  intent 
to  defraud  the  United  States.  Without  such 
iTennent  no  case  for  forfeiture  is  made.  The 
diimant  mi^ht  well  decline  to  answer  a  libel 
io  which  such  averment  was  wanting,  trusting 
to  the  court  to  dismiss  the  libel  for  want  of  ne- 
cessary averments,  when  it  came  to  hear  the 
CMe  tf  parte,  and  to  adjudge  thereon  as  to  law 
and  Justice  should  appertain.  ♦  ♦  ♦  The  libel 

W]  Bust  set  up  all  the  facts  necessary  to  a  forfeit- 
ore.  If  it  fafls  to  do  this  it  is  the  duty  of  the 
court  to  dismiss  it,  whether  issue  is  Joined  or  not. " 
CoDcurring  fuDy  in  these  views,  I  dissent 
torn  the  Juc^ment  of  the  court. 


ARTnUB  ORIQET.  Ckimant,  etc.,  P(f.  in 

Err.. 


UNITED  STATES. 

<See  8.  C  Beporter*8  ed.  MO-S47.) 

MtimU,  when  not  9ipn4Uwr&--9iolaHon  ufBtn- 

L  Tbe  Inltiali  **A.  B.**  oanoot  be  resarded  as  the 
#%iiBtare  of  aludfe,  or  aa  a  fuflBolenT  authentloa- 
uoB  of  a  blU  or  ezoeptloDt,  or  as  suflBolent  evidenoe 
«C  to  aHowanoe  bj  the  judjre  or  the  court. 

L  In  a  tiitt  <fi  T0m  for  forfeiture  of  merchandise 
#Br  Tlolatioo  of  the  12th  section  of  the  Revenue  Act 
«f  Jvoe  fS.  1874,  a  flndlnff  of  a  jury  *^at  thu  xoods 
brouirht  Id  wHh  Intent  to  defraud  the  United 
•**  iB  a  suflcient  flndinir  that  the  acts  alleged  In 
eoimta  founded  on  secoon  12  were  done  with 
h  iBieoi  to  defraud, 
a  Coder  add  section  1^  the  forfeiture  of  the 
foods  for  the  cauees  tberem  mentioned  accrues  to 
ov  tTatted  States  on  the  eommlsslon  or  omlSBlon 
«f  the  acta  spectfled,  and  Is  no  part  of  the  pun- 
lihaeBt  for  the  offense  therein  mentioned;  the 
foods  are  to  be  forfeited  Irrespective  of  any  crlm- 


[No.  186.1 
Afgmsd  F(A.  16, 188S,    Decided  March  19, 1888. 

F  ERROR  to  the  Circuit  Court  of  the  United 
Bcaies  for  the  Southern  District  of  New 
Tork,  to  review  a  decree  of  that  court  affirming 
a  decree  of  the  District  Court  condemning  goods 
as  fdrfdtcd  to  the  United  States  for  violadon  of 
the  caeioiiis  revenue  laws.  Affirmed 
The  facta  are  fully  stated  in  the  opinion. 
JKeaera,  StanUp,  Clarke,  and  Edwin  B. 
flaitk,  for  claimaot: 

ReetkMH  2880, 2884,  R  S. ,  are  repealed  by  the 
id  of  June  23,  1874. 
r.  A  T.  Aufmardi,  19  Fed.  Rep.  89^-809; 
fn  m  U.  a  197  (80: 1183). 


mc.a. 


It  is  only  similar,  contemporaneous  fraudu- 
lent transactions  that  are  admissible,  as  tending 
to  support  the  charge  of  fraudulent  intent  as 
affecting  the  subject  of  litigation. 

Clarke  V.  White,  87  U.  8. 12  Pet.  198  (9: 1053); 
CasUe  V.  BuUard,  64  U.  S.  28  How.  186  (16: 428); 
Lincan  v.  Cl<^in,  74  U.  S.  7  WaU.  188  (19: 109). 

The  mere  amendment  of  the  April  invoices 
would  not  imply  fraud,  even  if  unexplained. 

ElitabethpoTt  Mfg.  Co.  v.  Campbell,  18  Abb. 
Pr.  92. 

The  invoices,  as  originally  presented,  must 
not  only  have  been  false  but  fraudulently  so. 

naU v.Naylor,  18  N. Y.  588;  Rev.  Stat.  55  2900. 

The  Unit^  States  is  subject  to  the  same  rules 
of  law  and  evidence  that  anect  any  other  party. 

U.  8.  V.  Throckmorton,  4  Sawy.  48;  98  U.  S. 
61  (25:98);  U.  8.  v.  W/nte,  17  Fed.  Rep.  561; 
9  Sawy.  125;  U.  8.  v.  Beebee,  17  Fed.  Rep.  40, 
41;  4McCrary,  12;  U,  8.  v.  Smith,  94  U.  8. 
217  (24: 115);  Clark  v.  U,  8.  73  U.  8.  6  Wall. 
546  (18: 917);  8moofs  Case,  82  U.  S.  15  Wall. 
47  (21: 110);  Amoekeag  Mfg.  Co.  v.  U.  8.  84  U. 
8.  17  Wall.  592(21: 715);  U.  8.  v.  Barker,  25  U. 
8. 12  Wheat.  559  (6: 728);  MitehelY.  U.  8.  84  U. 
8. 9  Pet.  711  (9: 283);  Pierce  v.  C.  8.  74  U.  8.  7 
Wall.  675  (19: 178);  The  Siren,  74  U.  8.  7  Wall. 
154  (19: 130);  U.  8.  v.  Boetmck.  94  U.  8.  66  (24: 
66);  U.  8.  V.  State  Bank,  96  U.  8.  86  (24: 648); 
State  V.  Taylor,  28  La.  Ann.  462;  StaU  v.  Oder, 
84  La.  Ann.  861;  Union  Depot  Co.  ▼.  8t.  Louie, 
76  Mo.  893. 

The  United  States  is  bound  by  the  same  prin- 
ciples as  individuals. 

CookeY.  U.  8.  91  U.  8. 898 (28:248);  U.  8.  v. 
Barker,  iupra;  U.  8.  v.  Behan,  110  U.  8.  845-6 
(28: 170,  171);  OUbert  v.  U.  8.  1  Ct  CL  87;  8. 
0.  75  U.  8.  8  Wall.  858  (19: 808). 

It  is  estopped  to  deny  regular  action  of  its  de- 
signated agent. 

Shirley/Lead.  Cas.  (Am.  ed.  1888);  Oneale  v. 
Thornton,  10  U.  8.  6  Cranch,68(d:  150);  Altord 
▼.  U.  8.  8  Cl  CI  869. 

What  ia  an  estoppel  in  pai$. 

DezeU  v.  OdeU,  8  Hill.  219;  HUl  v.  Epley,  81 
Pa.  884;  Wetland  Canal  Co.  ▼.  Hathaway,  8 
Wend.  488;  Mven  v.  Belknap,  3  Johns.  589; 
Oreffg  v.  Von  Phul,  68  U.  8.  1  Wall  281  (17: 
687);  Freeman  v.  Cooke,  3  Exch.  668;  Roe  v. 
Jerome,  18  Conn.  158;  Pickard  v.  Scare,  6  Ad. 
&  £1.  469;  Gregg  v.  WelU,  10  Ad.  A  El.  90; 
Ih>et  V.  Saratoga  Mut.  Ine.  Co.  5  Denlo,  167; 
8u)ain  v.  Seamene,  76  U.  8.  9  Wall.  374  (19: 
560);  Broneon  v.  ChappeU.  79  U.  S.  13  WalL 
682(20:487). 

He  who  leads  another  to  do  what  he  would 
not  otherwise  have  done  shall  not  subject  such 
person  to  loss  or  injury  by  disappointing  the 
expectations  upon  which  he  actea. 

Dickereon  v.  Colgrove,  100  U.  8.  580  (25: 619); 
Baker  v.  Humphrey,  101  U.  8.  499  (25: 1007); 
Wallace  v.  Loomie,  97  U.  8.  155  (24:898); 
Flciechmann  v.  Stem,  90  N.  Y.  115, 116,  citing 
Roe  V.  Jerome,  18  Conn.  188;  O^Leary  v.  N.  f. 
Board  of  Education,  98  N.  Y.  5;  Curnen  v. 
Mayor  of  N.  7.  79  N.  Y.  614;  Cldrkev.  Clarke, 
6  £sp.  61. 

An  estoppel  is  to  preclude  one  from  setting 
up  as  a  fact  that  which  is  contrarv  to  what  be 
has  once  deliberately  accepted,  ana  acted  upon, 
as  true,  and  permitted  the  other  party  to  act 
upon  as  true. 

Voorheee  v.  (Hmetead,  8  Hun,  754;  VoorhiM  ▼. 
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OlmHead,  66  N.  T.  118;  Continental  Nat,  Bank 
V.  National  Bank,  60  N.  Y.  581, 582;  Blair  v. 
Wait,  69  N.  Y.  116;  GiUeme  v.  Carpentier,  25 
How.  Pr.  207;  1  Greenl.  Ev.  g  208. 

Admissions  are  coDclusive. 

hawley  v.  Qrimxold,  42  Barb.  28;  1  OreenL 
Ev.  §  207;  Calanan  v.  McClure,  47  Barb.  210; 
Barikt  v.  American  Tract  Society,  4  Sandf.  Ch. 
488. 

Mr.  Origet  bad  tbe  right  to  add  whatever  be 
pleased  to  the  invoice  value  of  his  entij. 

Rev.  Stat.  §  2900;  Manhattan  Oas  Light  Co, 
V.  MaxweU,  2  Blatchf .  405:  Marriott  v.  Brune, 
50  U.  S.  9  How.  619,  685  (18: 282,  289). 

If  these  April  invoices  were  false  the  articles 
specified  therein  were  forfeited. 

U,  8.  V.  Avffmardt,  19  Fed.  Rep.  901;  Cold- 
weUY.  U.S.  49  U.  8. 8  How.  866  (12: 1115);  U. 
S,  V.  100  BarreU  ofDietilUd  SpiHU,  81  U.  8. 
14  Wall.  44  (20: 815);  U.  S,  v.  York  St.  Flax 
Spinning  Co.  17  Blatchf.  140;  U.  S.  v.  Cigars, 
l6  Fed.  Rep.  147. 

The  United  States  is  estopped  by  this  act  of 
its  agent. 

U.  S.  V.  White,  VI  Fed.  Rep.  565;  MUU  v. 
Hoffman,  92  N.  Y.  182, 191. 

The  very  act  to  which  the  collector  knowingly 
assented  is  soueht  to  be  proved  against  us. 

McAleer  v.lfcJ/wrray,  58Pa.l35;  BouglassY. 
MitcfteU,  85  Pa.  446;  Whedton  v.  Harduty,  8  El 
&  Bl.  282;  Kerr  v.  Wonderlich,  8  Cent.  Rep.  422. 

Evidence  showing  previous  good  character 
should  have  been  received.  $ 

Burton  v.  Bngge,  87  U.  8.  20  Wall.  186  (22: 
802);  1  Greenl.  Ev.  §§98,55;  Peo^fiev.  Rector,  19 
Wend.  569;  Carter  v.  People,  2  Hill,  817;  Leune 
V.  State,  85  Ala.  880;  Prentiee  v.  ReherU,  49  Me. 
187,  188;  h^er  v.  Iku>ey,  71  N.  C.  U:  State  v. 
Roe,  12  y t  98;  George  v.  Pitcher,  28  QT&tX.  299. 

Where  character  is  attacked  by  extrinsic 
facts,  the  party  so  attacked  may  repel  the  as- 
sault by  like  evidence. 

Staey  v.  Oraham,  14  K.  Y.  492;  People  v.  ffiOee, 
8  Hill,  809;  Paine  ▼.  Titden,  20  Yt  654;  EatNp 
▼.  Oooden,  18  Ala.  718;  State  v.  Cherry,  68  N. 
0.  495;  March  y.  Barrell,  1  Jones,  L.  829; 
Richmond  v.  Richmond,  10  Yeig.  848;  Peopley. 
Abbot,  19  Wend.  195. 

The  verdict  departs  from  the  issue. 

Pattereon  v.  VIS,  15  U.  8.  2  Wheat  225  (4: 
225);  McFerran  v.  Taylor,  7  U.  8.  8  Cranch. 
270  (2: 436);  Cheeapeake  Jn$.  Co.  y.  Stark,  10 
U.  8.  6  Cranch,  278  (8: 220);  U.  A  v.  Buzso,  85  U. 
8. 18  Wall.  128,  129  (21:  818);  Miller  v.  People, 
25  Hun,  474. 

The  error  is  palpable  upon  the  record. 

Suydam  v.  WiUiamson,  61  U.  8.  20  How.  427 
(16: 978);  England  v.  Oahardt,  112  U.  8.  505 
^:812);  Clinton  v.  Missouri  P.  R,  Co,  122  U. 
8.  474  (80: 1214);  Casey  v.  Dwyre,  15  Hun,  158; 
Clay  V.  Statf,  48  Ala.  850:  State  v.  Custer,  65 
N.  C.  889;  Barnes  v.  WiUiams,  24  U.  8.  11 
Wheat.  416  (6: 508);  Pensacola  lee  Co,  v.  Perry, 
120  U.  8.  819  (80: 668);  Prentice  v.  Zane,  49  U. 
8.  8  How.  484  (12: 1166);  Oraham  v.  Bayne,  59 
U.  8.  18  How.  68  (16: 267);  Hodges  v.  JKi#t<w, 
106  U.  S.  408  (27: 169). 

No  forfeiture  can  be  decreed. 

The  l*urissima  Coneepdon,  24  Fed.  Rep.  860. 

An  importation  may  oe  complete  without  an 
entry. 

U.  S.  V.  Arnold,  1  Gall.  854;  Arnolds.  U.  S. 
18  U.  8.  9  Cranch,  104  (8: 671);  U,  S.  v.  VoweU, 
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9  U.  8. 5 Cranch,  868 (8: 12Q;  Merediths,  U. 3. 
88  U.  8.  18  Pet.  494  (10:  m. 

Tlie  verdict,  by  finding  aome  Intent  to  d^ 
fraud  in  the  importation,  negatives  intent  to 
defraud  in  the  subsequent  entrv. 

1  Chit  Cr.  L.  645;  Clay  y.  State,  and  8taU 
y.  Custer,  supra;  Settle  v.  Alison^  8  Ga.  208, 
[7];  Biggs  v.  Barry,  2  Curt  261. 

A  special  verdict  must  contain  all  tbe  facts 
necessary  to  sustain  a  Judgment 

Casey  v.  Dnoyrc;  15  Hun,  158;  Snnxrd  v.  JoA- 
son,  8  Cow.  418;  HiU  y.  Owtf,  1  N.  Y.  528; 
Langley  v.  Warner,  8  N.  Y.  829;  Hendersoni. 
Allen,  1  Hen.  &  M.  249:  Jfi^Z^  v.  State,  ATex. 
App.  251;  iStote  v.  Stewart,  91  N.  0.  560,. 
Tancred  v.  Christy,  12  Mces.  &  W.  828. 

The  verdict  is  frresponsive. 

Sage  v.  JTroTi^,  82  La.  Ann.  1271;  Stats  w. 
Peters,^  La.  Ann.  780;  State  y.  Blue,  84  N.  C 
807;  Tmw  ▼•  ^^^^reaey,  104  Pa.  498;  Clay  v. 
5tote.  48  Ala.  850:  State  v.  C?M»ter.  65  N.  C.  889; 
7%€  Purisssma  Coneepdon,  24  Fed.  Rep.  858. 

Lnporter  had  the  benefit  of  the  locus  pani- 
tenties 

V.  S,  V.  jW  Packages  qf  Pins,  GUp.  806;  U, 
S,  y.  Riddle,  9  U.  8.  5  Cranch,  811  (8: 110);  The 
Robert  Edwards,  19  U.  8.  6  Wheat  187(5:288); 
Lewey  v.  [7.  A  15  Blatchf.  2;  XT.  S.  y,  DUir 
tnonds,  80  Fed.  Rep.  864;  Patterson  y.  U,  8. 15 
U.  8.  2  Wheat  225  (4: 225). 

The  Judgment  is  wrong,  as  the  verdict  now 
stands. 

Allen  y.  St.  Louis  Bank,  120  U.  8.  40  (80: 
578);  Fmi  Scott  y.  Hickman,  112  U.  a  150(28: 
686);  Clintons.  Missoun  P.  i2.  Cb.  122 U.  S. 
474  (80: 1214). 

Judgment  should  have  been  given  for  the 
claimant 

Commonwealth  y.  Orimes,  8  Cent  Rep.  810,. 
116  Pa.  450;  AlUn  y.  SL  Louis  Bank,  Clay  v. 
State  and  State  v.  Cutter^  supra;  Ndmn  y» 
Neety,  68  Ind.  194. 

No  prosecuting  ofl9cer  has  any  right  to  de- 
termine  upon  confiscation. 

U.  S.  y.  MoHn,  4  Bias.  95,  96;  ]7.  &y.  I^ 
22niu200r, 2  Cliff. 68:  U.S.Y.  Qrund^.lV.^ 
8  Cranch,  888  (2:459). 

The  (Government  can  only  act  through  its  of^ 
ficial  agents. 

U.  S.Y,  1960 Bags qf  Coffee,  12 U.  8.  SCranai^ 
898  (8:602);  U.Sy.IU  Mars,  Id.  417  (8:609); 
Fontaine  y.  Phanix  Ins.  Co,  11  Johna.  800; 
QiMtMa  y.  271 A  49  U.  6. 8 How. 882  a2:1122W 

The  forfeiture  depends  upon  tbe  conviction. 

Dobbin's  DistiUeryY,  U,  A  96  U.  8.899(24: 
688);  IBish.Cr.L.  6th  ed.§  885,  note  1;  U.S. 
V.  ThruTonsqfOoal,  6  Bias.  879;  U.  8.Y.  Bbner, 
4  Biss.  119. 

Mr,  G.  A.  Jenks,  SoticUor-Qen.,  for  the 
United  States: 

Where  fraud  ia  of  the  essence  of  tbe  charge,, 
the  law  allows  a  resort  to  circumstances. 

CasUe  V.  BuUard,  64  U.  8. 28  How.  187  (16: 
428);  1  8tark.  Ev.  58;  Green  y.  Van  Busksrk, 
74  U.  8.  7  WaU.  189  (19:109);  Batdorfy.  Fsr^ 
mere  Nat,  Bank,  61  Pa.  182;  Simont  y.  Vuleam 
Gild  M.  Co.  Id.  21B, 

Where  a  forfeiture  is  given  by  •  statate,  the 
thing  forfeited  may  either  vest  unmediiUdy  or 
upon  the  performance  of  acxne  partlcalar  act^ 
at  the  will  of  the  Legislature. 

U.  S.Y,Orundy,  7  U.  8.  8  Cranch.  851  (S:46S>; 
U.  S.  y.  I960  Bags  of  Ceffet,  12  U.  8.  8  Cranch 
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M(8:00S):  Oofeg^.  U.S.  116 U.  8.442  (29.*686); 
Tki  Btimfra,X  U.  8. 12  Wheat  1  (6:  581). 

The  f Off dtare  impoeed  by  section  12  of  the 
Act  of  June  22,  lo74,  is  recoverable  bj  this 
proceeding  tfn  rem. 

ir.8.T  Aufmardt,  122  U.  a  206  (80:1184). 

Mr,  JvMtiee  Blatehford  delivered  theopin- 
loo  of  the  court: 

This  Is  a  suit  in  rem,  brought  by  the  United 
Sutes,  in  the  District  Court  of  the  United 
Sutes  for  the  Southern  District  of  New  York, 
•gtinst  four  cases  of  merchandise,  seized  for 
forfeiture  for  violations  of  the  customs  revenue 
laws.    One  of  Uiem  v?as  imported  into  the 
Port  of  New  York  on  the  6th  of  March,  1882, 
sod  the  other  three  were  imported  on  the  10th 
at  March,   1882.    The  information  proceeds 
Sgainst  them  f cr  violations  of  sections  2880  and 
tM  of  the  Revised  Statutes,  and  of  the  12th 
secdoQ  <rf  the  Act  of  June  22, 1874,  chap.  891, 
18  Stat,  at  L.  188.    The  latter  section  is  hi 
these  words:  "Sec  12.  That  any  owner,  im- 
porter, consignee,  agent,  or  other  person  who 
dttU,  with  intent  to  oefraud  the  revenue,  make, 
or  attempt  to  make,  anv  entnr  of  imported  mer- 
chandise, by  means  of  any  fraudulent  or  false 
toToioe,  affidavit,  letter  or  paper,  or  by  means 
of  anv  false  statement,  written  or  verbal,  or 
wlio  shall  be  guilty  of  anv  willful  act  or  omis- 
sioo  by  means  wliereof  the  United  States  shall 
be  deprived  of  the  lawful  duties,  or  aoy  portion 
thereof,  accruing  upon  the  merdiandise,  or  anv 
portion  thereof,  embraced  or  referred  to  in  such 
tovoice.  affidavit,  letter,  paper,  or  statement,  or 
aifected  l>y  such  act  or  omission,  shall,  for  each 
offense,  be  fined  in  any  sum  not  exceeding  five 
tbuunnd  dollars  nor  less  than  fifty  dollars,  or 
be  imprisoned  for  any  time  not  exceeding  two 
ycwB,  or  both:  and,  in  addition  to  such  fine 
soch  merchandise  shall  be  forfeited;  which  for- 
feiture shall  onlv  apply  to  the  whole  of  the 
SMTcbandise  in  the  case  or  package  cootaining 
the  particular  article  or  articles  of  merchandise 
to  which  such  fraud  or  alleged  fraud  relates; 
and  anything  contained  in  anv  act  which  pro- 
vides for  the  forfeiture  or  confiscation  of  anen- 
tbe  invoice  in  consequence  of  anv  itec  or 
liema  contained  in  the  same  being  undervalued, 
be.  and  the  same  is  hereby  repealed."    As  the 
material  questions  in  the  case  arise  in  respect 
to  lectioo  12  of  the  Act  of  1874,  it  will  not  be 
■eocaaary  to  refer  particularly  to  the  counts 
fooDcSed  on  the  sections  of  the  Revised  Statutes. 
One  count,  in  regard  to  three  of  the  cases, 
•Uen  that  on  or  about  the  10th  of  March. 
1862.  the  owner,  importer,  consignee  or  agents 
<tf  the  merchandise,  or  some  otoer  person  or 
pcraoos  now  unluown  to  the  collector  and  to 
tfar  attoroey  for  the  United  States,  with  intent 
lo  dcfrsud  the  revenue,  made  or  attempted  to 
mmkte  an  entry  of  the  merchandise,  wbicb  was 
tten  and  there  subject  to  duties,  and  had  been 
ftaiporfcd  intu  the  United  Sutes,  within  the  dis- 
tricc  of  the  Citv  of  New  York,  from  Paris,  a 
lorcii^o  place,  by  way  of  Havre,  in  the  vessel 
Aiuciique,  l^  means  of  false  and  fraudulent 
iav^okses,  aflloavits,  letters,  and  papers,  and  bv 
■leaiia  of  false  statements,  written  and  verbal, 
by  waaiis  whereof  the  United  States  were  de- 
galpud  of  the  lawful  duties  or  a  portion  thereof, 
~  ig  upon  the  merchandise,  or  a  portion 
I,  embraoed  and  referred  to  in  such  in- 


voices,  afladavits,  letters,  and  papers,  and  such 
false  statements,  the  cases  whose  contents  are 
proceeded  against  for  forfeiture  containing  par- 
ticulsr  articles  of  merchandise  to  which  said 
alle^  frauds  related,  contrary  to  said  12th 
section. 

Another  cotmt,  in  regard  to  the  three  cases, 
alleges  that  on  or  about  the  10th  of  March, 
1882,  the  owner,  importer,  consignee  or  agents 
of  the  merchandise,  or  some  otber  person  or 
persons  now  unknown  to  the  collector  and  to  , 
the  said  sttomey,  with  intent  to  defraud  the 
revenue,  made  or  attempted  to  make  an  entry 
of  the  merchandise,  which  was  then  and  there 
subject  to  duties,  and  had  been  imported  into 
the  United  States  within  said  district,  from 
Paris,  a  foreign  place,  by  way  of  Havre,  in  the 
ship  Amerioue,  and  that  the  said  owner,  im- 
porter, consignee  or  agents  and  other  person  or 
persons  unknown,  was  and  were  guilty  of  cer- 
tain acts  and  omissions,  whereby  the  United 
States  were  deprived  of  the  lawful  duties,  or  a 
portion  thereof,  accruing  upon  the  merchan- 
dise, or  a  portion  tbereof,  affected  by  said  acts 
and  omissions,  the  cases  whose  contents  are  pro- 
ceeded .  Tainst  for  forfeiture  containing  partic-  [243] 
ular  articles  of  merchandise  to  which  said  al- 
leged frauds  and  said  acts  and  omissions  re- 
lated, contrary  to  said  12th  section. 

There  wore  two  similar  counts  in  regard  to 
the  fourth  case. 

The  counts  founded  on  section  2889  of  the 
Revised  Statutes  allege  a  failure  to  invoice  the 
goods  according  to  their  actual  cost  at  the  place 
of  exportation,  with  design  to  avoid  the  duties 
thereon;  and  Uiose  founded  on  section  2804  al- 
lege an  entry  of,  or  attempt  to  enter,  the  goods 
by  means  of  false  invoices  and  papers. 

A  claim  was  interposed  by  one  Origet,  as 
owner  of  the  goods,  and  an  answer  denying 
that  the  goods  became  "  forfeited  in  manner 
and  form  as  in  said  information  is  alleged." 

The  case  was  tried  by  a  jury,  and  tne  min- ' 
utes  of  the  trial  show  that  the  jury  rendered 
"  a  verdict  for  the  informants  and  against  the 
claimant  for  the  condemnation  of  the  goods 
mentioned  in  the  information,  and  that  the 
goods  were  brought  in  with  intent  to  defraud 
the  United  States."  Thereupon  a  decree  was 
entered  which  set  forth  that,  Uie  jury  having 
*'  by  their  verdict  found  for  the  United  States, 
condemning  the  said  goods,"  they  were  * 'ac- 
cordingly condemned  as  forfeited  to  the  United 
States.^  On  a  writ  of  error  sued  out  by  the 
claimant  from  the  circuit  court,  that  court  af- 
firmed the  decree  of  the  district  court,  and  re- 
manded the  case  to  the  latter  court  for  the  exe- 
cution of  its  decree.  The  claimant  has  brought 
the  case  to  this  court  by  a  writ  of  error. 

The  counsel  for  the  claimant  seeks  to  raise 
objections  to  the  admission  of  certain  evidence 
at  the  trial,  and  to  the  exclusion  of  certain  other 
evidence,  upon  what  appears  in  a  paper  found 
in  the  record  and  headed  "Bill  of  Exceptions." 
But  the  paper  does  not  bear  the  signature  of  tbe 
district  judge.  Tbe  trial  took  pUce  on  the  8th 
of  June,  18^.  At  the  foot  of  the  paper  ro-  [2441 
f erred  to  appears  the  following:  "AUowed  and 
ordered  on  file  November  22,^88.  A.  B."  This 
cannot  be  regarded  as  a  proper  signature  by  the 
judge  to  a  mil  of  exceptions,  nor  can  the 
paper  be  regarded  for  the  purposes  of  review 
as  a   bill  of  exceptions.     To  make  it  clpar 
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that  a  seal  to  a  Wl  of  exceptioDs  was  not  oeoes- 
sary  to  its  validity,  Congress,  by  section  4  of 
the  Act  of  June  1,  1872,  chap.  255,  17  Stat,  at 
L.  197,  now  section  958  of  the  Revised  Statutes, 
enacted  as  follows:  "A  bill  of  exceptions  al- 
lowed in  any  cause  shall  be  deemed  sufficiently 
auihenticated  if  signed  by  the  judge  of  the 
court  in  which  the  cause  was  tried,  or  bv  the 
presiding  judge  thereof,  if  more  than  one  judge 
sat  on  the  trial  of  tbe  cause,  without  anv  s^ 
.  of  court  or  judge  being  annexed  thereto.  This 
provision  merely  dispensed  with  the  seaL  The 
necessity  for  the  signature  still  remains.  We 
cannot  regard  the  initials  "A.  B."  as  the  si^a- 
ture  of  the  judge,  or  as  a  sufficient  authentica- 
tion of  the  bill  of  exceptions,  or  as  sufficient 
evidence  of  its  allowance  by  the  judge  or  the 
court.  Therefore,  the  questions  puriK)rtinff  to 
be  raised  by  the  paper  cannot  be  considered. 

An  objection  is  made  to  the  verdict,  founded 
upon  section  16  of  the  Act  of  June  22,  1874, 
chap.  891,  18  Stat,  at  L.  189,  which  is  in  these 
words*  "Sec.  16.  That  in  all  actions,  suits, 
and  proceedings  in  any  court  of  the  United 
States,  now  pending  or  hereafter  commenced 
or  prosecuted,  to  enforce  or  declare  the  for- 
feiture of  any  goods,  wares,  or  merchandise,  or 
to  recover  the  value  thereof,  or  any  other  sum 
alleged  to  be  forfeited  by  reason  of  any  viola- 
tion of  the  provisions  of  the  customs  revenue 
laws,  or  any  of  such  provisions,  in  whfch  ac- 
tion, suit,  or  proceeding  an  issue  or  issues  of 
fact  shall  have  been  joined,  it  shall  be  the  duty 
of  the  court,  on  the  mal  thereof,  to  submit  to 
the  jury,  as  a  distinct  and  separate  proposition, 
whether  tbe  allei^  acts  were  done  with  an  act- 
ual intention  to  aefraud  the  United  States,  and 
to  require  upon  such  proposition  a  special  find- 
ing by  such  jury;  or,  if  such  issues  be  tried  by 
the  court  without  a  jury,  it  shall  be  the  ^uiy  of 
the  court  to  puss  upon  and  decide  such  propo- 
sition as  a  distinct  and  separate  finding  of  fact; 
and  in  such  cases,unless  intent  to  defraud  shall 
be  so  found,  no  fine,  penalty,  or  forfeiture  shall 
be  imposed.*' 
The  objection  made  is  that  the  verdict  states 
r9AKi  "^*^  ^c  goods  were  brought  in  with  intent  to 
L**»J  defraud  the  United  States,'*  and  does  not  state, 
in  tbe  language  of  section  16,  that  the  acts  al- 
leged in  the  information  were  done  with  such 
intent.  But  we  are  of  opinion  that  this  objec- 
tion has  no  force.  It  is  evident  that,  under  the 
information  and  the  answer,  the  question  of  in- 
tent to  def  raud.su bmitted  to  the  jury  and  passed 
upon  by  them,  must  have  been  as  to  the  intent 
to  defraud  in  the  respect^  set  forUi  in  the  infor- 
mation and  denied  by  the  answer;  and  the  find- 
ing "that  the  goods  were  brought  in  with  in- 
tent to  defraud  the  United  States*'  must,  in  re- 
Bpeci  to  tbe  counts  founded  on  section  12  of 
the  Act  of  1874,  be  regarded  as  a  finding  that 
tbe  acts  alleged  in  those  counts  were  done  with 
such  intent  to  defraud.  The  words  "  brought 
in  *'  may  fairly  be  construed  as  having  reference 
to  the  entering  or  attempting  to  enter  the  goods 
by  the  means  specified  m  those  counts,  as  the 
entry  of  the  goods  is  the  necessary  means,  pro- 
vided by  law,  for  bringing  the  goods  within  the 
control  of  the  importer,  so  that  thev  may  be 
employed  by  him  for  the  purposes  for  which 
they  were  imported.  There  is  no  count  in  the 
information  founded  upon  an  unlawful  impor- 
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tation  or  bringing  in  of  the  merchandise,  in 
any  other  sense  than  that  it  was  entered  or  at- 
tempted to  be  entered  b^  means  of  the  false 
papers  mentioned  in  the  mformation. 

It  is  also  objected  that  the  judgmeni  of  the 
district  court  only  recites  that  the  jury  "touml 
for  the  United  States  condemning  the  said 
goods,"  and  does  not  recite  any  special  finding 
as  to  an  intent  to  defraud.  This  objection  is 
overruled  for  the  reasons  set  forth  in  the  opin- 
ion in  the  case  of  FriedenstHn  y  IT,8.  just  de- 
cided [ante,  7861. 

It  is  also  made  a  point,  in  the  brief  of  tbe 
counsel  for  the  claimant,  that  the  district  court 
had  no  jurisdiction  of  the  cause  of  action  set 
forth   in  the  information,  because  the  only 
method  of  obtaining  a  condemnation  of  goods 
for  the  causes  mentioned  in  section  13  of  tiie 
Act  of  1874,  is  in  the  course  of  a  proceeding  bv 
indictment  against  an  offender;  that  a  proceed- 
ing against  the  goods  is  only  authorizea  by  that 
section  as  an  incident  of  the  prosecution  of  an 
offender  by  an  indictment;  that  the  foifeiture     t^^ 
of  the  goods,  like  the  fine  and  the  imprison- 
ment prescribed,  is  a  part  of  the  punishment 
upon  a  conviction  on  a  oiminal  prosecution; 
that  the  forfeiture  is  imposed  only  as  an  addi- 
tion to  a  fine,  where  that  is  imposed,  and  that 
the  merchandise  cannot  be  forfeited  independ 
cntly  of  the  imposition  of  the  fine.  But  we  an> 
of  opinion  that  this  is  not  the  proper  constnic 
tion  of  the  section.    The  fine,  or  the  imprison 
ment,  or  both,  are  to  follow  convicoun  od 
a  criminal  prosecution  of  the  owner,  importer, 
consignee,  agent  or  other  person  who  does  the 
act  forbidden  by  the  section,  with  the  intent 
therein  mentioned.    The  section  then  goes  on 
to  say  that  *'  In  addition  to  such  fine,  such  mer^ 
chandise  shall  be  forfeited."    The  sole  mean- 
ing of  this  is  that  the  person  owning  the  mer- 
chandise shall  lose  it  by  forfeiture,  in  addition 
to  such  possible  loss  as  mav  come  to  him  by  the 
imposition,  if  he  is  the  offender,  of  the  pecun- 
iary fine,  on  the  criminal  prosecution  againsl 
him.    But  the  merchandise  is  to  be  foiieited 
irrespective  of  any  criminal  prosecution.    Tlie 
forfeiture  accrues  to  the  United  States  on  the 
conmiission  or  omisaion  of  the  acts  specified. 
No  condition  is  attached  to  the  imposition  of 
the  forfeiture.    The  section  does  not  say  that 
the  merchandise  shall  be  forfeited  onlr  on  the 
conviction  of  some  offender,  whether  the  owner 
of  the  merdiandise  or  one  of  the  other  penoos 
named  in  the  section.    The  person  punished 
for  the  offense  may  be  an  entirely  different 
person  from  the  owner  of  the  merchandise,  or 
any  person  interested  in  it.    The  forfeiture  of 
the  goods  of  the  principal  can  form  no  part  of 
the  personal  punishment  of  his  agent. 

The  construction  contended  for  by  the  datan- 
ant  would  require  the  imposition  of  the  for- 
feiture only  when  a  fine  was  imposed;  and  not 
only  could  the  forfeiture  not  be  imposed  where 
imprisonment  was  awarded,  but  tne  laof^uLge 
would  require  that,  on  a  criminal  conviction  of 
the  agent,  the  merchandise  of  the  principal 
should  be  forfeited,  in  order  to  allow  of  the 
imposition  of  any  fine  on  the  convicted  agent. 
Again,  two  persons,  a  consignee  and  an  ai^ent, 
aside  from  the  owner,  mi^t  each  of  them  be 
guiltv  and  each  of  them  be  separately  proee- 
cuted  criminally;  andL  if  the  first  one  convicied 
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were  fined  uid  the  goods  were  forfeited,  the 
Mcood  one  tried  coum  not»  on  conviction,  be 
poniihed  by  a  fine,  becaoae.  the  merchandise 
MTinx  been  already  f  orfeitea,  it  could  not  be  a 
MCOBO  time  forfeited,  and  so  the  requirement 
of  the  statute  that  the  merchandise  should  be 
forfeited,  in  addition  to  the  imposition  of  the 
tat  cook)  not  be  carried  out.  We  conclude, 
tkoefofe,  that  the  forfeiture  imposed  by  the 
lection  is  no  part  of  the  punishment  for  the  of- 
fcQse. 

Id thecaseof  Coffey  t.  United  States,  116  U. 
8. 496,  448  [29:68C  66],  where  section  8257  of 
the  RcTised  Statutes  imposed  on  a  distiller  for 
forbidden  acts  the  forfeiture  of  his  distillery, 
tad  aboaflne  and  imprisonment,  this  court 
heid.  oa  the  authority  of  The  Palmyra,  25  U.S. 
IS  Wheat.  1, 14, 15  [6:  581,  585],  that  the  for- 
Mton  was  to  be  enforced  by  a  civil  suit  in 
fM,  woA  the  fine  and  imprisonment  in  a  crimi- 
ssljproceeding. 

Tki  deereetf  the  Circuit  Court  i$  qfflrmed. 


UNITED  STATES,  Appt., 

9. 

flAN  JACINTO  TIN  COMPANY  kp  ai.. 

0es  &  C  Beporter*8  ed.  278-800.) 

A»f  8f  United  8tate$,  to  annul  patent  for 
land  power  of  attorney-general — when  eueh 
emt  may  be  brought — purpose  of  ^official 
fraudr-iffect  ef-^^ffken  owning  eharee—eti- 
ef-~fraud  mutt  be  eonvineing. 


•L  A  SDti  maj  be  brouffht  bj  the  United  States 
I  Bay  eouTt  of  competent  jurtedlotkm  to  set  aside, 
HMO.  or  annal  a  patent  for  land  israed  in  its  name, 
«■  the  groood  that  It  was  obtained  by  fraudor  mis- 

Tha  initiation  and  control  of  saoh  a  suit  lies 
the  attoroey-fleoeral  as  tlie  head  of  one  of  tiie 

deparnnenta. 

But  the  right  to  brinf  each  a  soit  ezlstB  only 

tha  OoTcmmeot  has  an  interest  in  the  reme- 

•Dacht  by  reason  of  its  interest  in  the  land,  or 

frand  has  been  practiced  on  the  Ooyemment 


to  tta  prejudice,  or  it  Is  under  obliga- 
iDdiTldual  to  make  his  title  good  by 
the  fraudnleat  patent,  or  the  duty  of 
Oottnuaent  to  the  public  requires  such  action. 
B  tt  is  apparent  that  the  only  purpose  of 
the  soli  is  to  benefit  one  of  two  claimants 
liad,  and  the  Ooyemment  has  no  interest  in 
;  the  suit  must  fail, 
la  the  case  before  us  the  alleged  fraud,  for 
M  li  aougbtto  annul  the  patent,  is  in  the  sur- 
d  Mexican  grant,  on  which  the 
and  it  la  charged  that  at  the  time 
made  the  CommiaBioner  of  the  Qea* 


aaal  liand  OAoe,  the  8uryeyor<-Oeneral  for  Oallfor- 
■Sa.  rkt  ohteTderii  of  the  latter*s  oflloe,  and  the 


wko  made  the  suryer.  were  intereeied  In  the 

of  the  grant,  and  by  fraud  made  a  false 

oC  the  land  to  make  it  contain  yaluable 

of  tin  not  within  its  limiti  if  fairly  sunreyed. 

OCalltbeoncen  here  charged  only  Conway, 

oMef  dark,  had  any  real  interest  in  the  claim, 

toe  mtUtmd  tbesuryeyor-general  of  his  Interest, 

■  ■fiiaed  to haye anytAlng  to  do  with  the  suryey ; 

mbere  shown  that  he  m  any  manner  influ- 

tka  locatkm  of  the  suryey.and  it  is  denied 

oatk  by  an  who  took  part  In  making  it. 

fact  ■  much  relied  on  thataome  of  theae 

aflar  the  patent  was  lasued,  took  shares  in 

stock  corporation  organlaed  to  work  the 

bat  thsTi  Is  do  proof  that  the  shares  were  a 

gift,  or  were  for  seryices  rendered  in 

,  and  the  f  aimesi  of  the  purchase 

the  patent  lasoed  is  sustained 

ye  testimony. 

fast  thai  this  Surrey  was  contested  at  eyery 


r.  & 


by  ifr.  JiuCics  Mzllbb. 


step  by  interested  parties,  and  was  returned  to  the 
suryeyor*s  olBce  for  correction,  was  twice  before 
that  olBce  and  twice  before  the  Commteioner  in 
Washington,  and  finally  decided  after  aix  montha*^ 
consideration  by  the  Secretary  of  the  Interior,  con- 
firming the  decision  of  the  land  office,  alTords  yery 
strong  eyidence  of  the  correctness  and  honesty  of 
the  suryey. 

9.  In  theMcupweU  Land  Grant  Oise,  121  U.  8. 82S^ 
[80 :  9tin.  we  expressed  ourselyes  fuUy  In  regard  to 
the  testimony  necessary  to  enable  a  court  or  chan- 
cery to  set  amde  such  a  solenm  instrument  as  a  pa- 
tent of  the  United  States.  It  was  there  said,  *'that 
when  in  a  court  of  equity  it  Is  proposed  to  set  a^dde, 
to  annul,  or  to  correct  a  written  instrument  for 
fraud  or  mistake  in  the  execution  of  the  instrument 
itself,  the  testimony  on  which  this  is  done  must  be 
clear,  unequiyocal,  and  convincing,  and  that  it  can- 
not be  done  unon  a  bare  preponderance  of  eyidence- 
which  leaves  the  issue  in  doubt.**  There  is  no  such 
conyindng  eyidence  of  fraud  in  the  present  case. 

[No.  887.] 
Argued  Jan.  $6,  f7,  SO,  1888.    Decided  March^ 

19, 1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Cali- 
fornia, dismissing  a  bill  to  set  aside  and  declare- 
void  a  patent  for  land  issued  by  the  United 
States.    Affirmed, 

Opinion  below.  28  Fed.  Rep.  270. 

The  facts  are  fully  stated  by  the  court 

Meeere,  G.  Wiley  Wells  and  G.  A.  Jeoluu. 
Solicitor-Oen.,  for  the  United  States,  appellant: 

Laches  is  not  to  be  imputed  to  the  Govern- 
ment, and  can  at  no  time  run  so  as  to  bar  its- 
rights. 

Stoughton  ▼.  Baker,  4  Mass.  521;  MeNdmee  v. 
U,  8. 11  Ark.  148;  Crane  v.  Reeder,  2x  Mich.  77; 
Lindeey  v.  Miller,  81  U.  S.  6  Pet  666(8:5d8). 

The  fraud  in  the  location  and  survey  of  the* 
lands  rendered  everything  connected  with  the 
formation  and  organization  of  the  Company 
invalid  and  void. 

Each  certificate  of  stock  was  void,  and  aU 
persons  holding  the  same,  not  odIv  took  with 
notice  of  the  fraud,  but  they  acquired  no  title 
or  rights  in  the  lands  in  question. 

Mtller  V.  Barber,  66  K  T.  568;  Morgan  v. 
5fciVWy,62N.Y.819. 

The  fraud  consisted  in  the  willful  and  wanton 
disregard  of  the  calls  of  the  grant,  as  finally 
confirmed  by  the  decree  of  the  district  court, 
in  locating  the  grant  in  question,  by  govern- 
ment officials,  who<«e  duty  it  was  to  properly 
locate  the  same;  and  this  done  for  their  private 
gain. 

U.  3.  V.  FbeeaU,  62  U.  S.  21  How.  445  (16; 
186). 

Where  the  grant  is  of  a  specified  quantity 
within  the  exterior  limits  embracing  a  larget 
Quantity,  the  €k>vernment  is  under  do  obliga- 
tion to  allow  the  quantity  to  be  selected  in  ac- 
cordance with  the  wishes  of  the  grantee. 

U  8.  V.  Armijo,  72  U.  S.  5  Wall  445  (18: 
492). 

But  the  land,  if  selected  by  the  Krantee,  must 
be  within  the  limits  of  the  grant;  he  cannot  se- 
lect himself,  Dor  can  the  Government  for  him, 
outside  of  those  prescribed  limits. 

Ihdge  v.  Dcree,  2  Saw  v.  645. 

Upon  the  evidence  adduced  the  defendant  is 
not  an  innocent  purchaser  in  good  faith,  and 
for  a  valuable  consideration,  of  the  land  now 
claimed  by  it  as  the  sobrante  San  Jacinto. 

Civ.  Code.  CaL  J5 19;  Bobineon  v.  WiUiatns,  22 
N.  Y.  887;  Oalland  v.  Jadcman.  26  CaL  70; 
Clark  V.  Troy,  20  CaL  220. 
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SUPREMB  COUBT  OF  THB  UnITSD  StATBS. 


Oct.  Tmi, 


Mr.  William  H.  Stewart,  for  appellees: 

There  are  no  maxims  of  the  law  more  firmly 
established,  or  of  more  value  in  the  administra- 
tion of  justice,  than  the  two  which  are  designed 
to  prevent  repeated  litigation  between  the  same 
parties  io  re^rd  to  the  same  subject  or  contro- 
versy, namelv,  Interest  reipubliea,  ut  sit  finis 
litium,  and  Jvemo  debet  his  vexari  pro  una  ei 
tadem  causa, 

U.  8.  V.  TJirockmorUm,  98  XJ.  8.  65  (25:95). 

When  the  United  States  enters  a  court  as  a 
litigant  it  waives  its  exemption  from  legal  pro- 
cec&ngs  and  stands  upon  the  same  footing  with 
private  individuals;  and,  therefore,  if  on  con- 
sideration of  all  the  circumstances  of  a  given 
case  it  be  inequitable  to  rrant  the  relief  prayed 
against  a  citizen,  such  relief  will  be  refiised  by 
a  court  of  equity,  though  the  United  States  be 
the  suitor. 

v.  8.  V.  Flint,  4  Sawy.  48. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  suit  in  this  case,  which  was  a  bill  in 
chancery  filed  April  10,  1883,  in  the  Circuit 
Court  for  the  District  of  California,  purports  to 
be  brought  by  the  attorney-general  on  behalf 
of  the  United  States  against  the  San  Jacinto 
Tin  Company,  the  Riverside  Canal  Company, 
and  the  Riverside  Land  and  Irrigating  Com- 
pany. These  corporations  are  alleged  to  be  in 
possession  of  a  large  body  of  land,  nearly  eleven 
square  leagues  in  extent,  for  which  a  patent  was 
issued  by  the  United  States  on  the  26th  day  of 
October.  1867,  to  Maria  del  Rosario  Estudillo 
de  Aguirre,  and  her  heirs  and  assigns.  ^The 
[275  j  object  of  the  bill  is  to  set  aside  this  patent;  and 
have  it  declared  void,  upon  the  ground  that 
the  land  described  in  the  survey,  which  descrip- 
tion is  a  part  of  the  patent,  is  not  the  land 
.^  granted  by  the  Mexican  Government  to  said 
Maria,  nor  that  which  was  confirmed  to  her 
under  the  proceedings  before  the  land  commis- 
sion, and  by  the  judgment  of  the  District  Court 
of  the  United  States,  and  by  this  court  also  on 
appeaL  The  essential  feature  of  the  grievance 
relied  on  by  the  complainant  is  that  this  sur- 
vey was  thus  located  by  fraud  to  include  dif- 
ferent and  more  valuable  land  than  that  granted 
by  Mexico  and  confirmed  by  the  courts,  and  on 
account  of  this  fraud  it  is  prayed  that  the  sur- 
vey and  patent  be  set  aside  and  annulled. 

Perhaps  the  nature  of  this  proceeding  cannot 
be  better  stated  than  in  the  language  that  heads 
the  brief  or  printed  argument  of  the  appellant, 
who  was  plaintiff  below.    It  is  as  follows: 

"  This  brief  is  intended  to  establish  the  fol- 
lowing genera]  proposition,  viz. :  That  the  lands 
hereinafter  descrit)ed  as  patented  to  Maria  de 
Rosario  de  Aguirre,  and  her  heirs  and  assigns, 
on  the  26th  day  of  October,  1867,  were  obtained 
from  the  United  States  by  a  fraudulent  survey 
of  the  lands  described  therein  in  violation  of 
the  decree  of  the  court;  and  that  the  persons 
engaged  in  said  fraudulent  survey  were  the 
beneficiaries  thereof;  and  that,  by  reason  there- 
of, said  patent  to  the  same  is  void,  and  should 
be  set  aside,  vacated,  and  annulled." 

The  case  was  heard  in  the  circuit  court  on 
the  bill,  answer,  replication,  and  voluminous 
testimony,  by  the  circuit  and  district  judges 
fitting  together,  who  concurred  in  the  decree 
dismissing  the  bilL 
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The  bin  sets  out  a  gnmt  to  one  Maria  del  Ro- 
sario Estudillo  de  Aguirre  of  the  surploi  oi 
"sobrante"  of  the  Ranchoe  of  San  Jadnto  Viejo 
y  Nuevo,  or  the  overplus  which  remains  in  the 
Ranchos  of  Old  and  Kew  Ssn  Jadnto,  tbesiu«> 
veythereof  to  commence  from  the  bouodariei 
of  Don  Jos6  Antonio  Estudillo  aud  DonMlgoel 
Pedrorena.  It  alleges  that  this  grant  was  sfi 
erwards  confirmed  by  the  DliSrict  Court  ci 
California  on  appeal  from  the  land  commisdoii. 
Upon  an  appeal  taken  from  that  court  to  tbe 
Supreme  Court  of  the  United  States  its  Judg- 
ment was  affirmed.  The  decision  of  the  Ism  ^ 
commission  was  to  the  effect  that  the  daimsnt  I** 
was  entitled  to  five  square  leagues  of  land  with- 
in tills  sobrante  or  surplus.  The  district  oomt, 
however,  held  that  the  claimant  was  entitled  to 
eleven  square  leagues,  if  so  much  should  be 
found  within  the  sobrante,  and  to  aU  that  wn 
found  therein  if  it  were  less  than  that  amount. 

The  language  of  this  decree,  as  set  forth  ia 
the  body  of  the  bill,  and  affirmed  by  the  Su- 
preme Court  of  the  United  States  at  its  Deoon- 
ber  Term,  1868,— JT".  8.  v.  IT  Aguirre.  68  U.  a 
1  Wall.  811  [17:690],— describes  the  land  con- 
firmed as  "the  sobrante  or  surphu  lands  re- 
maining within  the  boundaries  of  the  tract  of 
land  c^led  San  Jacinto,  as  the  same  are  rep- 
resented and  described  in  the  map  of  said  trMi 
contained  in  theexpedienteof  Miguel  Pedroreoa 
filed  in  this  case  and  referred  to  in  the  grant, 
over  and  above  certain  lands  granted  to  Josd 
Antonio  Estudillo,  and   certain   other  lands 
granted  to  Migud  redrorena,  wiUiin  tiie  afore- 
said boundaries,  to  the  extent  of  eleven  square 
leagues  of  land;  and  if  said  sobrante  or  smplns 
witiiin  said  boimdaries  should  be  leas  tbaa 
eleven  square  leagues,  then  such  less  quantity." 
The  bill  alleges  that  the  location  by  survey  of 
the  lands  confirmed  by  this  decree  was  not  at 
all  within  the  dobrante  of  the  San  Jadnto  grant, 
but  that  it  was  located  upon  other  lands  tiian 
those  on  which  it  should  have  been,  because 
those  which  were  embraced  by  the  surv^  were 
valuable  as  containing  ores  of  tin;  and  that 
nearly  all  the  officers  engaged  in  makine  or 
establishine  it,  from  and  induding  the  Com- 
missioner (9  the  General  Land  Office  down  to 
the  deputv  surveyors,  were  interested  in  the 
daim  at  the  time. 

It  is  alleged  that  throughout  the  whole  trans- 
action, from  the  beginning  of  the  effort  to  have 
this  survey  made  until  its  final  completion  and 
the  issue  of  the  patent,  all  the  proceedings  were 
dictated  by  fraud,  and  all  Hk  officers  of  the 
Qovemment  below  the  Secretary  of  the  Interior 
who  had  anything  to  do  with  it  were  parties  to 
that  fraud,  and  to  be  benefited  Inr  it* 

The  prindpal  points  upon  which  this  fraud 
is  said  to  rest  are:  that  the  land  surveyed  was 
not  within  the  larger  exterior  boundaries 
out  of  which  the  sobrante  of  San  Jacinto  Yiejo 
y  Nuevo  was  to  be  taken,  but  that  said  survey 
described  a  tract  of  land  of  about  the  same  ex- 
tent, to  wit,  of  about  deven  square  leagues, 
situated  more  than  six  miles  at  the  nearest  point, 
and  more  than  twenty  miles  at  the  farthest  point, 
away  from  the  land  in  fact  granted  and  con- 
ceeded  by  Pio  Pico,  Qovemor,  to  the  grantee; 
that  the  survev  of  said  land  was  never  made  hi 
the  field,  nor  from  any  actual  measurements  of 
distances  or  observation  or  determinatioQ  ol 
courses  in  the  fidd,  as  the  law  of  the  Land  De> 


Umitzd  BTATsa  ▼.  Sin  Jacinto  Tin  Co. 


w«n  fined  kiid  tbe  goods  wen  forfeited,  (he 
■econd  one  tried  oouTd  not,  on  conrictiOD,  be 
[2471  punisbed  b^  «  floe,  becwue,  the  mercbuidise 
bavine  been  ■Iremdr  forfdted,  it  could  not  be  a 
•econd  Ume  forfdted,  and  so  the  lequiiemeot 
of  the  statute  that  the  mercbandlae  should  be 
forfeited,  in  addition  to  the  impoutlon  of  the 
flue  could  not  becarrledoul.  We  conclude, 
therefore,  that  tlie  forfeiture  Imposed  bv  the 
section  b  no  part  of  the  punish  inent  for  the  of- 

Inihecaseof  Ct^es  t.  I7nital  ^aCsi,  116  U. 
B.  486.  448  [20;<e4.  m],  where  swUon  825T  of 
the  Revised  Siatulei  imposed  on  a  distiller  for 
forbidden  acta  the  forleituie  of  his  dlstfllen/, 
and  alto  «  fine  and  imprisonment,  this  court 
held,  on  the  authority  of  TAt  Palmyra,  2S  U.S. 
18  Wbeat.  1, 14. 16  [6:  681,  586],  that  the  for- 
feiture wBB  to  be  enforced  iij  a  dvil  suit  in 
ran,  and  the  fine  and  imprisonment  in  a  crlmi- 


Otemof  tht  Oirevit  Oaurt  it  e^rmed. 


UNITED  STATES,  A^., 
SAN  JACINTO  TIN  COMPANY  »p  u- 


Butt  iy  UniUd  8taU*,  to  annvi  patent  for 
land — poteer  of  atlorney-generai — wAai  nuA 
suit  may  bt  brought — jntrpom  of—ogleud 
Jraud~4ff«ct  of—ojken  oteniitg  uart* — ni- 
(fones  ^—ftatid  mtut  t«  eontineinf, 

*1.  A  suit  roar  be  broufbt  br  the  United  States 
In  any  oourt  of  oompeWnt  Jurisdiction  to  set  aside, 
cancel,  or  Hnnul  a  patent  for  land  Issued  In  its  name, 
on  tbe  around  that  It  wasobtalned  Inr  (raudor  mls- 


and  rofiued  tobBTeanytblivladowlUithesurTe]'; 
It  Is  DOwbeie  sbown  tbat  he  in  any  maneer  Indu- 

UDder  oath  br  all  who  took  part  In  making  It. 

1.  The  tact  Is  much  relied  on  tbatsome  of  these 
oOoers,  after  the  patent  was  Issued,  look  shares  In 
a  Icdiit  stock  oon>onitlon  organlied  u>  work  the 
mUM;  but  tberek  no  proof  that  the  shares  we»  ■ 
TOlnntBiT  gift,  or  wen  for  serrloea  rendered  In 
loo^ng  the  Surrey,  and  the  fairness  ol  the  purchase 
of  Uieso  Shanes  after  the  patent  Inued  Is  sustained 
br  alBrmatlTe  teaUmonr. 

s.  The  nut  tliBttbls  survey  w 


conalderetion  I>r  the  Becretary  of  the  Interior,  cod. 
flrmlng  Ibe  deolston  of  the  land  oDIce,  altonto  veri 
strong  erldenoe  of  Uia  eorreatneM  and  honest)-  ol 


e.  In  the  VozweD  Lani  Grant  Out,  in  U.  B.  S» 
[SOiHVtweezpiessed  onnelves  fully  In  renrd  t» 
tbe  MsUmony  neocesary  to  enable  a  oourt  of  chan< 
eery  to  set  addesuob  a  soleniD  Instrument  as  a  p»> 
tenl  or  the  United  Btatea.  It  was  there  said,  "that 
when  In  a  court  of  equity  ft  la  proposed  to  set  aside, 
to  annul,  or  to  oorreot  a  written  inatrumoit  for 
fraud  or  mtstaiuln  the  ezeoutlon  of  Ibe  Instrument. 
Itaelf.  tbe  lestlmony  on  whloh  this  la  done  must  be 
clear,  unequlToCal.and  convincing,  and  tbatltoan- 
not  be  done  upon  a  bare  preponderance  of  evldeno* 
which  leavee  tbe  Issue  In  doubt."  There  ts  nosuch 
oouvlQalag  erldeuoe  of  fraud  In  tbe  preeent  case. 

[No.  887.] 

Aiyutd  Jan.  M,  £7,  SO,  1883.    Deeidtd  MartA 

19, 1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Call- 
forola,  dismissing  a  bill  to  set  aside  and  declare' 
void  a  patent  for  land  issued  bj  the  United 
Slates.    AMrmed. 

Opinion  below  28  Fed.  Rep.  279. 

Toe  facU  are  luDr  slated  bf  tbe  court. 

MtMT*.  G.  WUey  Well*  and  O.  A.  Jenka* 
So{ieilM^O«n,,toi  tbe  United  States, appellant: 

Laches  is  not  to  be  Imputed  to  the  Goveni- 
ment,  and  can  at  no  time  run  so  as  to  bar  fi» 

StoJ^AtonT.  Aiiar,4HasB.5ai:  ifefTamety. 
U.  a.  11  Ark.  148;  Orarui  v.  Seeder,  Si  .Hlch.  77j 
Lindeetj  v.  MilUr.  81  U.  8. 6  Pet.  666  {S-A-iS). 

The  fraud  in  the  iocatiou  and  survey  of  tb* 
lands  rendered  everjtblng  connected  with  the 
fonuatlou  and  orgaulzatioo  of  the  Company 
Invalid  and  void. 

Each  cerilflcate  of  stock  was  void,  and  aU 
peraoDS  holding  the  same,  not  onlj  took  with 
notice  of  tbe  fraud,  but  they  acquired  do  title 
or  rights  In  the  lands  In  question. 

Miller  V.  Barbtr,  66  «!  T.  E68i  Jforvon  ▼■ 
SWiMy.flaN.Y.  819. 

The  fraud  consUled  In  tbe  willful  and  wantob 
disregard  of  the  calls  of  the  grant,  as  finally 
confirmed  bj  tbe  decree  of  the  district  court, 
in  locating  the  giant  In  question,  by  guvern- 
ment  ofBciols,  wboie  dutv  it  was  lo  properly 
locale  the  same;  and  this  uoue  for  Ibeir  prlvaltt 
gain. 

U.  3.  T.  Fbuatt,  63  U.  S.  21  How.  445  (16; 
ISA. 

Where  the  grant  Is  of  a  specifled  quantity 
within  the  exterior  limits  embracing  a  larget 
quantity,  tbe  Government  is  under  no  obliga- 
tion lo  allow  the  quantity  lo  be  selected  in  ac- 
cordance with  the  wishes  of  the  grantee. 

U.  a.  V.  JrmuD,  73  U.  8.  B  WaU.  446  (IB: 
493). 

But  the  land,  if  selected  b;  tbe  RTaDlee,must. 
be  within  tbe  limits  of  the  grant;  ne  cannot  se- 
lect himself,  nor  can  the  Qovemment  for  him, 
outside  of  those  prescribed  Kmila. 

Dodgt  V.  FIsrez,  2  Saw;.  646. 

Upon  tbe  evidence  adduced  the  defendant  la 
not  an  inoocent  purchaser  in  good  faith,  and 
for  a  valuable  coD!<iiicratiou,  of  llie  land  now 
claimed  by  It  as  the  sobrante  San  Jacinto. 

Civ.Code,  Cot.  S^19;A^in«inT.  WiUianu.ZZ 
N.  Y.  387:  Gailand  v.  Jackman,  2tt  Cal.   TO; 
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N.  1.  387:  GaUand  v.  . 
Clark  T.  Trof,  30  CaL  32i 
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SUPREMB  COUBT  OF  THB  UkITBD  StATB8. 


Oct.  Tbbm, 


Mr,  William  H.  Stewart*  for  appellees: 

There  are  no  maxims  of  the  law  more  firmly 
established,  or  of  more  value  in  the  administra- 
tion of  Justice,  than  the  two  which  are  designed 
Co  prevent  repeated  litigation  between  the  same 
parties  in  re^rd  to  the  same  subject  or  contro- 
versy, namelv,  Interest  reipubiiea,  ut  sit  finis 
liUunif  and  Jvemo  debet  his  vexari  pro  una  ei 
tademeavsa. 

U,  8,  V.  Throckmorton,  98  XJ.  B.  65  (25:95). 

When  the  United  States  enters  a  court  as  a 
litigant  it  waives  its  exemption  from  legal  pro- 
ceedings and  stands  upon  the  same  footing  with 
private  individuals;  and,  therefore,  if  on  con- 
sideration of  all  the  circumstances  of  a  given 
case  it  be  inequitable  to  rrant  the  relief  prayed 
aeainst  a  citizen,  such  relief  will  be  refiised  by 
a  court  of  equity,  though  the  United  States  lie 
the  suitor. 

v.  8.  V.  Flint,  4  Sawy.  48. 

Mr,  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  suit  in  this  case,  which  was  a  bill  in 
chancery  filed  April  10,  1883,  in  the  Circuit 
Ck>urt  for  the  District  of  California,  purports  to 
be  brought  by  the  attorney-general  on  behalf 
of  the  United  States  against  the  San  Jacinto 
Tin  Company,  the  Riverside  Canal  Company, 
and  the  Kivereide  Land  and  Irrigating  Com- 
pnny.  These  corporations  are  alleged  to  be  in 
possession  of  a  large  body  of  land,  nearly  eleven 
square  leagues  in  extent,  for  which  a  patent  was 
issued  by  the  United  States  on  the  2oth  day  of 
October.  1867,  to  Maria  del  Rosario  Estudillo 
de  Aguirre,  and  her  heirs  and  assigns.  ^The 
[275  j  object  of  the  bill  is  to  set  aside  this  patent;  and 
have  it  declared  void,  upon  the  ground  that 
the  land  described  in  the  survey,  which  descrip- 
tion is  a  part  of  the  patent,  is  not  the  land 
^  granted  by  the  Mexican  Qovemment  to  said 
Maria,  nor  that  which  was  confirmed  to  her 
under  the  proceedings  before  the  land  commis- 
sion, and  by  the  judgment  of  the  District  Court 
of  the  United  States,  and  by  this  court  also  on 
appeal.  The  essential  feature  of  the  grievance 
reUed  on  by  the  complainant  is  that  this  sur- 
vey was  thus  located  by  fraud  to  include  dif- 
ferent and  more  valuable  land  than  that  granted 
by  Alcxico  and  confirmed  by  the  courts,  and  on 
account  of  this  fraud  it  is  prayoi  that  the  sur- 
vey and  patent  be  set  aside  and  annulled. 

Ferlmps  the  nature  of  this  proceeding  cannot 
be  better  stated  than  in  the  language  that  heads 
the  brief  or  printed  argument  of  the  appellant, 
who  was  plaintiff  below.    It  is  as  follows: 

'*  This  bnef  is  intended  to  establish  the  fol- 
lowing genera]  proposition,  viz. :  That  the  lands 
hereinafter  described  as  patented  to  Maria  de 
Rosario  de  Aguirre.  and  her  heirs  and  a&signs, 
on  the  26th  day  of  October,  1867,  were  obtained 
from  the  United  States  by  a  fraudulent  survey 
of  the  lands  described  therein  in  violation  of 
the  decree  of  the  court;  and  that  the  persons 
engaged  in  said  fraudulent  survey  were  the 
beneficiaries  thereof;  and  that,  by  reason  there- 
of, said  patent  to  the  same  is  void,  and  should 
be  set  aside,  vacated,  and  annulled." 

The  case  was  heard  in  the  circuit  court  on 
the  bill,  answer,  replication,  and  voluminous 
testimony,  by  the  circuit  and  district  judges 
aitdnff  together,  who  concurred  in  tlie  decree 
dismissing  the  bilL 
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The  bm  sets  out  a  grant  to  one  Maria  del  Ro- 
sario Estudillo  de  Aguirre  of  the  surplus  or 
"sobrante"  of  the  Ranchoe  of  San  Jacinto  Viejo 
y  Nuevo,  or  the  overplus  which  remains  in  tne 
Ranchos  of  Old  and  Kew  San  Jadnto,  thetur- 
vey  thereof  to  commence  from  the  boundaries 
of  Don  Jos6  Antonio  Estudillo  and  Don  Miguel 
Pedrorena.  It  alleges  that  this  grant  was  aft> 
erwards  confirmed  by  the  District  Court  of 
California  on  appeal  from  the  land  commission. 
Upon  an  appeal  taken  from  that  court  to  the 
Supreme  Court  of  the  United  States  its  judg- 
ment was  affirmed.  The  decision  of  the  land  r ava-i 
commission  was  to  the  effect  that  the  claimant  1^76] 
was  entitled  to  five  square  leagues  of  land  with- 
in this  sobrante  or  surplus.  The  district  court, 
however,  held  that  thedaimant  was  entitled  to 
eleven  square  leagues,  if  so  much  should  be 
found  within  the  sobrante,  and  to  all  that  wm 
found  therein  if  it  were  less  than  that  amount. 

The  language  of  this  decree,  as  set  forth  ia 
the  body  of  the  bill,  and  affirmed  by  the  Su- 
preme Court  of  the  United  States  at  its  Deoem* 
ber  Term,  1868,— tTl  8.  v.  IT  Aguirre.  98  V.  B. 
1  Wall.  811  [17:696],— describes  the  land  con- 
firmed as  "the  sobrante  or  surplus  lands  re- 
maining within  the  boundaries  of  the  tract  of 
land  c^led  San  Jacinto,  as  the  same  are  rep- 
resented and  described  in  the  map  of  said  trad 
contained  in  theexpedienteof  Miguel  Pedrorena 
filed  in  this  case  and  referred  to  in  the  grant, 
over  and  above  certain  lands  granted  to  Josd 
Antonio  Estudillo,  and  certtdn  other  lands 
granted  to  Miguel  redrorena,  within  the  afore- 
said boundaries,  to  the  extent  of  eleven  square 
leagues  of  land;  and  if  said  sobrante  or  surplus 
wiudn  said  boundaries  should  be  less  tlum 
eleven  square  leagues,  then  such  less  quantity." 
The  bill  alleges  that  the  location  by  survey  of 
the  lands  confirmed  by  this  decree  was  not  at 
all  within  the  sobrante  of  the  San  Jacinto  grant, 
but  that  it  was  located  upon  other  lands  than 
those  on  which  it  should  have  been,  because 
those  which  were  embraced  by  the  survey  were 
valuable  as  containing  ores  of  tin;  and  that 
nearly  all  the  officers  engaged  in  making  or 
establishine  it,  from  and  includhig  the  Com- 
missioner of  the  General  Land  Office  down  to 
the  deputv  surveyors,  were  interested  in  the 
claim  at  the  time. 

It  is  alleged  that  throughout  the  whole  trans- 
action, from  the  beginniug  of  the  effort  to  have 
this  survey  made  until  its  final  completion  and 
the  issue  of  the  patent,  all  the  proceedings  were 
dictated  by  fraud,  and  all  the  officers  of  the 
Government  below  the  Secretary  of  the  Interior 
who  had  anything  to  do  with  it  were  parties  to 
that  fraud,  and  to  be  benefited  bv  it. 

The  principal  points  upon  which  this  fraud 
is  said  to  rest  are:  that  the  land  surveyed  was 
not  within  the  larger  exterior  boundaries 
out  of  which  the  sobrante  of  San  Jacinto  VieJo  ro*T*Ti 
y  Nuevo  was  to  be  taken,  but  that  said  survey  I*  •  •  J 
described  a  tract  of  land  of  about  the  same  ex- 
tent, to  wit,  of  about  eleven  square  leagues, 
situated  more  than  six  miles  at  the  nearest  point, 
and  more  than  twenty  miles  at  the  farthest  point, 
away  from  the  land  in  fact  granted  and  con- 
ceeded  by  Pio  Pico,  Governor,  to  the  grantee; 
that  the  surv^  of  said  land  was  never  made  in 
the  field,  nor  from  any  actual  measiuementsof 
distances  or  observation  or  determination  of 
courses  in  the  field,  as  the  law  of  the  Land  De- 
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paitmeni  required,  nor  acoordinff  to  the  direc- 
tioDS  of  tiie  oecree  conflrminff  fluid  grant;  that 
the  plat  and  surrey  were  made  arbitrarily  and 
without  any  actual  data  in  the  office  of  the  Sur- 
veyor-General of  the  United  States  for  Califor- 
nia, under  the  direction  and  dictation  of  that 
officer  and  oneEdward  Conway , then  chief  clerk 
in  charge  of  that  office,  and  performing  the  du- 
ties of  surveyor-general,  and  by  one  George  H. 
Thompson,  a  deputy  surveyor  acting  under  the 
surveyor-general  and  the  chief  clerk;  that  it 
was  so  made  up  without  any  reference  to  the 
ex|)edieDte  that  accompanied  the  grant  or  jurid- 
i(^  possesflioD  given  at  the  lime  of  the  grant, 
or  to  the  decree,  but  that  it  was  made  solely 
with  reference  to  securing,  stirreptitiously  and 
fraudulently,  letters  patent  for  the  land  included 
and  described  within  the  said  siurvey  and  plat, 
although  the  same  lies  outside  of  the  bound- 
aries (» the  tract  called  San  Jacinto;  that  the 
land  so  surveyed  and  platted  was  at  that  time 
supposed  by  said  smrveyor-eeneral  and  Edward 
Conway  to  contaiii^  and  did  in  fact  contain, 
valuable  lodes  of  tin  and  other  mineral  ores, 
and  that  tiH  this  was  well  known  to  the  defend- 
ant, or  to  persons  composing  its  stockholders, 
at  the  time  the  patent  was  issued. 

It  is  further  alleged  that  Upson, the  Surv^or- 
General,  Conway,  the  chief  clerk  in  his  office, 
and  Thompson,  the  deputy  who  was  directed 
to  make  the  survey  and  did  make  the  plat,  and 
Joseph  H.  Wilson,  the  Commissioner  of  the 
General  Land  Office  at  Washin^on,  were  all 
interested  in  and  part  owners  of  the  claim  at 
the  time  this  survey  was  made,  and  at  the 
very  time  they  acted  in  reference  to  its  final 
confirmation.  Other  persons  are  also  said  to 
be  inculpated  in  this  fraudulent  proceeding, 
whose  names  it  is  not  necessary  at  present  to 
mention. 

It  will  thus  be  seen  that  the  entire  foimda- 
tion  for  the  relief  sought  in  this  case  rests  upon  a 
fraud  alleged  to  have  been  committed  upon  the 
Government  by  its  own  officers,  they  being  in- 
terested in  the*  claim  to  be  surveyed  ana  pa- 
teuted.  There  is  no  pretense  of  any  mere  mis- 
take in  the  matter,  but  on  the  contrary  it  is  as- 
serted that  the  parties  knew  exactly  what  they 
were  doing,  ana  that  it  was  intended  to  cheat 
the  United  States  out  of  valuable  mineral  ores 
for  the  benefit  and  advantage  of  those  parties 
and  their  confederates.  The  issue  is  thus  nar- 
rowed exclusively  to  the  question  of  fraud. 

Another  question,  however,  is  raised  by 
counsel  for  the  defendant,  which  is  earnestly 
insisted  upon  by  them,  and  which  received  the 
serious  consideration  of  the  Judges  iu  the  circuit 
court,  namely,  the  right  of  the  Attorney-  Gen- 
eral of  the  United  States  to  institute  this  suit 

The  question  as  presented  is  one  surroiuded 
by  some  embarrassment.  But  as  it  is  in  some 
form  or  other  of  frequent  recurrence  recently, 
and  if  decided  in  favor  of  the  appellees  will  re- 
quire the  dismissal  of  the  case  without  a  judg- 
ment by  this  court  upon  its  merits,  we  feel 
called  upon  to  give  the  matter  our  attention. 
It  is  denied  that  the  attorney-general  has  any 
general  authority  under  the  Constitution  and 
laws  of  the  United  States  to  commence  a  suit 
in  the  name  of  the  United  States  to  set  aside  a 
patent,  or  other  solemn  instrument  issued  by 
proper  authority. 

It  fs  quite  true  that  the  Revised  Statutes,  in 
125  \}.S.  U.S.  Book  81. 


the  title  which  establishes  and  regulates  the 
Department  of  Justice,  simply  declares,  in  sec- 
tion 846  that**  There  shall  beat  the  seat  of  gov- 
ernment an  executive  department  to  be  known 
as  the  Department  x>f  Justice,  and  an  attorney- 
funeral,  who  shall  be  the  head  thereot "  There 
18  no  yery  specific  statement  of  the  general 
duties  of  the  attorney  general,  but  it  Is  seen 
from  the  whole  chapter  referred  to  that  he  has 
the  authority  and  it  is  made  his  duty  to  super- 
vise the  conduct  of  all  suits  brought  by  or 
against  the  United  States,  and  to  give  advice  to  [279] 
the  President  and  the  heads  of  the  other  depart- 
ments of  the  Government  There  is  no  express 
authority  vested  in  him  to  authorize  suits  to  be 
brought  against  the  debtors  of  the  Government, 
or  upon  bonds,  or  to  begin  criminal  prosecu- 
tions, or  to  institute  proceedinm^  in  any  of 
the  numerous  cases  in  which  the  United  States 
is  plaintiff;  and  yet  be  is  invested  with 
the  general  superintendence  of  all  such  suits, 
and  all  the  aistrict  attorneys  who  do  bring 
tJiem  in  the  various  courts  in  the  country  are 
placed  imder  his  immediate  direction  and  con- 
trol. And  notwithstanding  the  want  of  any 
specific  authority  to  bring  an  action  in  the  name 
of  the  United  States  to  set  aside  and  declare 
void  an  instrument  issued  under  its  apparent 
authority,  we  cannot  believe  that  where  a  case 
exists  in  which  this  ought  to  be  done  it  is  not 
within  the  authority  of  that  officer  to  cause 
such  action  to  be  instituted  and  prosecuted. 
He  is  undoubtedly  the  officer  who  has  charge 
of  the  institution  and  conduct  of  the  pleas  of 
the  United  States,  and  of  the  litigation  which 
is  necessary  to  establish  the  rights  of  the  Goy« 
emment 

If  the  United  States  in  any  particular  case 
has  a  Just  cause  for  calling  upon  the  ludiciary 
of  the  cotmtry,  in  any  of  its  courts,  for  relief 
by  setting  aside  or  annulling  any  of  its  con- 
tracts, its  obligations,  or  its  most  solemn  instru- 
ments, the  question  of  the  appeal  to  the  judicial 
^bunals  of  the  country  must  primarily  be  de- 
cided by  the  Attorney-General  of  the  United 
States.  That  such  a  power  should  exist  some- 
where, and  that  the  United  States  should  not 
be  more  helpless  in  relieving  itself  from  frauds, 
impostures,  and  deceptions  than  the  private  in- 
diindual,  is  hardly  open  to  argument.  The 
Constitution  itself  declares  that  the  judicial 
power  shall  extend  to  all  cases  to  which  the 
United  States  shall  be  a  party,  and  that  this 
means  mainly  where  it  is  a  party  plaintiff  is  a 
necessary  result  of  the  well  established  propo- 
sition that  it  cannot  be  sued  in  any  court  with- 
out its  consent.  There  must,  then,  be  an  officer 
or  officers  of  the  Government  to  determine 
when  the  United  States  shall  sue,  to  decide  for 
what  it  shall  sue,  and  to  be  responsible  that 
such  suits  shall  be  brought  in  appropriate  cases. 
The  attorneys  of  the  United  States  in  every  ju- 
dicial district  are  officers  of  this  character,  and 
tbev  are  by  statute  under  the  immediate  super- 
vision and  control  of  the  attorney-general,  roani 
How,  then,  can  it  be  argued  that  if  the  United  L*°"l 
States  have  been  deceived,  entrapped,  or  de- 
frauded into  the  making,  under  the  forms  of 
law,  of  an  instrument  which  injuriously  affects 
its  rights  of  propertv,  or  other  rights,  it  cannot 
bring  a  suit  to  avoid  the  effect  of  such  instru- 
ment, thus  fraudulently  obtained,  without  a 
special  Act  of  Congress  in  each  case,  or  with- 

48  740 


278-8 J9 


SuPBAliB  COUBT  OF 


Ukitbd  States. 


OCT. 'mui« 


it  be  a  question  of  fraud  which  would  render 
.  the  instrument  void,  the  fraud  must  operate 
to  the  prejudice  of  the  United  States;  and  if  it 
is  apparent  that  the  suit  is  brought  for  the 
[286  J  benefit  of  some  third  party,  and  that  the  United 
States  has  no  pecuniary  interest  in  the  remedy 
sought,  and  is  under  no  obligation  to  the  party 
who  will  be  benefited  to  sustain  an  action  for 
his  use;  in  short,  if  there  does  not  appear  any 
obligation  on  the  part  of  the  United  States  to 
the  public,  or  to  any  individual,  or  any  inter- 
est of  its  own,  it  can  no  more  sustain  such  an 
action  than  any  private  person  could  under 
similar  circumstances. 

lu  all  the  decisions  to  which  we  have  just 
referred  it  is  either  expr^sed  or  implied  that 
this  interest  or  duty  of  the  United  States  must 
exist  as  the  foundation  of  the  right  of  action. 
Of  course  this  interest  must  be  made  to  appear 
in  the  progress  of  the  proceedings,  either  by 
pleading  or  evidence;  and  if  there  is  a  want  of 
it,  and  the  fact  is  manifest  that  the  suit  has 
actually  been  brought  for  the  benefit  of  some 
third  person,  and  that  no  obligation  to  the  gen- 
eral public  exists  which  requires  the  United 
States  to  bring  it,  then  the  suit  must  faiL  In 
the  case  before  us  the  bill  itself  leaves  a  fair 
implication  that  if  this  patent  is  set  aside  the 
title  to  the  property  will  revert  to  the  United 
States,  together  with  the  beneficial  interest  in 
it.  It  is  argued  in  the  brief  that  this  is  not 
true;  that  in  fact  the  (Government  is  but  the 
instrument  of  one  Baker,  who  married  the 
widow  of  Abel  Stearns;  and  that  Steams  con- 
tested the  correctness  of  this  survey  with  oth- 
ers before  the  Land  Department  very  actively 
and  energetically,  because  he  had  such  an  in- 
terest in  the  land  covered  by  it  that  if  it  was 
defeated  he  would  become  the  equitable  or 
beneficial  owner  of  the  land.  This  view  is 
supported  by  some  pretty  strong  testimony  and 
by  the  fact  that  Baker  was  the  man  at  whose 
instance  the  action  was  begun. 

When  the  attorney-general  required  that  a 
bond  should  be  given  to  save  the  United  States 
harmless  with  regard  to  the  costs  of  these  pro- 
ceedings, Baker  was  the  man  who  furnished 
the  security  and  signed  the  bond  himself.  The 
condition  inserted  in  that  oblif^^ation  recited 
"  that,  whereas,  the  Attorney-General  of  the 
United  States  of  America  has  this  day  filed, 
at  tlie  request  of  the  above  namedB,  8.  Baker,  a 
[887]  bill  in  equity  in  the  name  of  and  on  behalf  of 
the  United  States  of  America  i^ainst  the  San 
Jacinto  Tin  Company:  ♦  ♦  *  Wow.  therefore, 
if  the  said  Baker  shaJl  well  and  truly  save  the 
United  States  of  America  harmless  from  all 
costs  and  expenses  which  may  be  incurred  b^ 
or  against  them  in  the  prosecution  of  said  suit 
to  its  final  determination,  and  pay  or  cause  to 
be  paid  on  demand  all  such  costs  and  expenses 
as  may  necessarily  be  incurred  in  such  prose- 
cution, then  this  obligation  to  be  void."  Tak- 
ing all  these  circumstances  together,  it  raises  a 
very  strong  implication  that  Baker  expected 
that  if  the  patent  was  set  aside  his  right  to  the 
land  covered  by  it,  or  to  a  large  part  of  it, 
would  become  paramount. 

But  we  are  not  so  entirely  satisfied  of  the 
want  of  interest  of  the  United  States  in  the 
whole  or  a  part  of  the  land  which  is  covered 
by  this  patent  as  to  justify  us  in  saying  that 
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the  bill  in  the  present  case  ought  to  be  dis- 
missed on  that  ground. 

Coming  to  the  merits  of  the  case,  which  tun 
exclusively  on  the  question  of  fraud  in  the  lo- 
cation of  the  survey  of  the  grant  to  the  origintl 
claimant,  we  are  to  observe  that  the  issne  is, 
by  the  pleadings  themselves,  as  well  as  by  the 
explicit  statement  of  counsel  for  appellant,  lim- 
ited to  actual  fraud  in  the  execution  of  that 
survejr.  There  is  no  denial  of  the  validity  of 
the  ori^nal  grant,  nor  of  its  confirmatloQ  by 
the  land  commission,  as  well  as  on  appeal  by 
the  District  Court  of  the  United  States  for  Cali- 
fornia and  by  this  court.  The  justice  of  &  claim 
for  eleven  square  leagues  of  land  within  the 
surplus,  technically  ciuled  *'sobrante/'of  the 
San  Jacinto  tract,  is  not  questioned:  nor  does 
the  decree  which  is  to  be  carried  out  by  this 
survey  limit  the  location  of  the  land  otherwise 
than  that  it  shall  not  be  more  than  eleven 
leagues,  and  that  it  shall  be  within  the  out- 
boundaries  of  this  surplus. 

There  is  a  statement  in  the  decree  that  the 
measurement  of  the  land  thereby  confirmed  is  to 
be  commenced  from  the  line  of  the  Estadfllo 
grant  as  fixed  by  the  act  of  judicial  possession 
to  him,  to  which  reference  is  made.  We  con- 
sider this  last  description  as  nothine  more  than 
a  statement  that  the  land  of  EstudiUo  previooa- 
ly  granted  within  the  boundaries  of  the  tract 
called  San  Jacinto  shall  be  one  of  the  bocnd- 
aries  of  the  claim  thus  confirmed,  and  that  the  .. 
survey  must  not  coyer  the  grant  to  EstudOlo.  l^ 
Reference  is  also  made  to  a  map  contained  hi 
the  expedieiite  among  the  papers  before  the 
court. 

The  question  presented  would  natorally 
divide  itself  into  two  parts,  if  there  had  been 
any  allegation  of  an  unintentional  or  accident- 
al mistake  in  the  location  of  the  grant;  bnt  the 
plaintiffs  in  this  case  place  themselves  outside 
of  the  benefit  of  this  claim  of  mistake,  except  aa 
itmay  be  so  gross  as  to  aid  the  belief  of  an  in- 
tentional fraud  on  the  part  of  those  who  made 
it.  The  main  issue,  therefore,  in  the  case  is  on 
the  question  of  actual  fraud  committed  by  those 
who  made  and  established  the  survey. 

The  principal  foundation  on  which  this 
fraud  is  rested  by  counsel  is  that  all  the  officers 
of  the  Gtovemment,  below  the  Secretary  of  the 
Interior,  who  had  anything  to  do  with  the  mak- 
ing, considering,  confirming  or  ratifying  of 
this  survey  were  interested  m  the  chiim;  that 
the  motive  of  the  fraud  was  to  include  within 
the  survey  certain  lands  which  were  then 
knovni  to  contain  mineral  ores,  beh'eved  to  be 
immensely  valuable:  and  that  for  this  purpose 
the  survey  was  distorted  and  wrenched  from 
its  proper  place  in  order  to  cover  these  mineral 
deposits.  As  will  be  shown  hereafter,  most  ot 
the  persons  charged  vdth  having  such  interest, 
and  vnth  being  in  position  to  infiuence  the  lo- 
cation of  the  land  by  the  surveyor,  never  had 
any  interest  in  it  at  all  until  alter  the  tnrvef 
was  made  and  confirmed  and  the  patent  issued 
to  the  claimant.  If  this  be  true  of  course  they 
were  under  no  temptation  to  do  wrong,  and  the 
fraudulent  motive  attributed  to  them  goom 
have  had  no  existence. 

Mr.  Edward  Conway,  who  bad  prerimttiy 
bought  the  property  and  received  the  conyev- 
ance  of  the  title  from  the  claimant  before  U»e 
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piteot  teraed,  aasertB  in  his  testimony  that  at 
tbedme  the  sorvejr  was  made  and  was  pending 
before  the  land  office  he  was  the  only  owner  of 
Ike  property,  and  that  no  one  had  any  interest, 
ciiuitabie  or  otherwisejn  it  but  himself.  After 
this  be  organized  a  corporation,  to  which  the 
title  of  the  property  was  conveyed,  which  un- 
dertook to  worK  the  tin  mines  found  upon  it; 
tod  most  of  these  persons  so  liberally  charged 
f^i  with  fraud  In  the  survey  are  those  who  became 
Horkholders  therein. 

Tbe  main  instrument  of  this  fraud,  accord- 
teg  to  the  theory  of  plaintiff's  counsel,  was 
OMway,  who  it  is  charged  owned  the  whole  or 
tt  least  Uie  predominatiug  interest  in  the  grant 
It  tbe  time  Uie  survey  was  made.  At  that  time 
be  was  chief  clerk  in  the  office  of  tlie  Surveyor- 
General  of  the  United  States  for  California, 
•ad  during  the  period  when  it  was  under  con- 
rideratioo  therein,  as  weU  as  in  the  general 
bod  office  and  before  the  Secretary  of  the  In- 
terior. It  is  charged  that  he  was  often  tbe  act- 
ing ntrveyor-^eneral,  and  that  this  survey  was 
made  under  his  control  and  direction  while  he 
vtsthns  interested  as  owner  of  the  claim. 

It  is  also  charged  that  George  H.  Thompson, 
a  depnty  surveyor,  acting  under  tbe  surveyor- 
geainX  and  said  Conway,  entrusted  with  the 
duty  of  making  this  particular  survey,  was  also 
interested  in  the  chum  with  Conway,  as  well 
is  one  Ilmncock,  at  some  time  a  clerk  in  the 
surveyor-general's  office.  It  is  asserted  further 
thai  the  survey  was  not  actually  made  upon 
the  gnmnd,  but  as  a  matter  of  fact  in  tbe  office 
<tf  the  surveyor  general  by  said  Conway, 
Tbnmpsoo,  and  llancock,  solely  for  the  pur- 
poae  of  suneptitiously  securing  letters  patent 
upon  the  land  dc^ribed  and  included  in  the 
KUTCT  and  plat,  tbe  motive  in  mislocatingsald 
IsiMl  Geini;  that  these  parties  believed  that  the 
land  ao  surveyed  contained  valuable.lodes  of 
tin  and  other  mineral  ores. 

The  deposition  of  Conway  was  taken  during 
the  progress  of  the  suit.  Ho  was  then  sixty 
years  old.  He  states  in  that  deposition  that  at 
tbe  time  it  was  given  he  had  no  interest  what- 
erer  in  the  San  Jacinto  Tin  Company,  or  in 
tbe  lands  which  were  the  subject  of  contro- 
vvny;  (bat  be  bad  long  since  parted  with  his 
tkmnf%  in  tbe  stock  of  that  Company,  some  of 
which  were  sold  for  assessments  which  he  was 
ttsable  to  pay.  He  gives  a  history  of  bis  con- 
with  the  cUim.  and  with  the  land  office 


^  its  pendency  before  it,  and  also  states  tbe 

roanectloo  that  other  parties  sustained  to  this 
traaiaction  who  arc  asserted  to  have  been  inter- 
ested io  it  dnrinp  that  time.  It  seems  to  be  a 
fair  and  candid  statement  of  all  the  facts  about 
*bkrh  be  w.is  interrogated.  He  contradicts 
L.maeif  oowbere  during  a  long  examination 
tad  croM examination,  and  he  is  not  anywhere 
■mccitfolly  contradicted  l>v  other  testimony  in 
(hff  ca«e.  He  appears  to  have  lieen  sincerely 
to  tell  the  whole  truth,  and  if  his  state- 
it  ia  Io  be  believed  he  had  no  interest  to  do 


Mr.  Conway  Mates  that  durin;;  the  years 
:^«4«  1805.  and  1866  he  was  chief  clerk  in  tiie 
--Att  of  the  United  States  Surveyor-General 
f.ir  ( 'alifomia,  in  San  Francisco;  that  he  entered 
\l^l  f4R€x  in  the  fall  of  1857,  icsigned  in  De- 
l>er«  1*M,  and  again  entered  it  on  January 

\*<^,  and  remained  thereuntil  Decemt)er, 


1860,  his  longest  service  being  as  chief  clerk,  al- 
though he  couHnenced  at  a  lower  grade.  He 
served  under  Surveyors-Gteneral  Mandeville, 
Beale,  and  Upson,  and  during  the  entire  terms 
of  the  two  latter  with  the  exception  of  the  year 
stated.  He  testifies  that  the  approval  of  sur- 
veys could  only  be  made  by  the  Commissioner 
of  tbe  General  Land  Office,  who  was  furnished 
with  the  field  notes  and  plats  which  were  certi- 
fied to  be  correct  by  the  surveyor-general,  who 
also  made  a  report  of  his  action  for  the  ap- 
proval or  disapproval  of  that  officer;  that  the 
first  connection  he  had  with  the  sobrante  San 
Jacinto  Vic  jo  y  Nuevo  was  in  1863;  that  he  then 
told  Surveyor-Gkneral  Beale  that  he  wished 
to  resign  his  place  as  chief  clerk,  as  be  had 
offers  of  other  business,  amongst  which  was 
one  from  Mr.  Hancock,  then  a  major  in  the 
army  of  the  United  States,  who  informed  him 
that  he  bad  control  of  this  sobrante  and  also  of 
the  Rancho  San  Jacinto  Nuevo—that  is  of  the 
metals  that  were  in  those  ranchos.and  be  wished 
him  to  take  charge  of  the  business. 

Throughout  tbe  whole  of  this  story  the  early 
connection  of  Hancock  and  Conway  with  the 
sobrante  claim  seems  to  have  been  under  aright 
purchased  by  Hancock  from  Mrs.  Aguirrc,  of 
the  mineral  products  thereof ,  without  any  claim 
to  a  general  grant  of  tbe  land.  The  witness 
Conway  says  that  Surveyor-General  Beale  told 
him,  uponbein^  informed  of  the  above  facts, 
that  they  constituted  no  objection  to  his  re- 
maining in  tbe  office,  and  that  he  did  not  wish 
to  part  with  him.  He  says:  '*  I  told  him  I  felt 
a  little  delicacy  about  it,  and  he  answered  that 
he  would  look  out  for  the  interest  of  tbeUnitea 
States.  When  Surveyor-General  Upson  came 
into  office  I  informed  him  of  the  circumstances; 
that  I  was  interested,  not  in  the  rancho.  but  in 
the  veins  of  metals  that  were  supposed  to  be 
there;  told  him  that  I  wished  to  nave  nothing 
to  do  with  the  survey — to  have  no  connection 
with  it — and  any  reports  be  wished  on  tbe  mat- 
ter he  must  get  from  other  officers.  In  April, 
1866,  the  owner  of  the  sobrante  offered  it  for 
sale  for  $8,000;  I  think  it  was  $8,000  cash  and 
$5,000  on  time  on  a  mortgage." 

He  then  went  on  to  state  that  he  enlisted  Mr. 
Charles  Hosmer,  who  advanced  him  the  money 
for  the  cosh  payment,  and  he,  Conway,  then 
agreed  to  hold  in  trust  for  him  one  eichth  of 
the  estate  and  repay  him  bis  advance  out  of 
the  first  proceeds;  that  the  survey  of  the  so 
brante  was  made  in  1864  at  the  request  of  the 
grantee,  through  her  attorneys,  Patterson  and 
Stow,  acting  under  the  authority  of  Major  Han- 
cock, and  in  regard  to  this  transaction  he  testi- 
fies as  follows: 

•*  Etlward  F.  Beale  was  the  Surveyor-Gen- 
eral at  the  time,  and  he  issued  the  instnictions 
for  the  survey.  The  deputy  who  was  directed 
to  make  the  survey  of  the  sobrante  was  George 
H.  Thompson.  Neither  Surveyor-Geneml 
Beale  nor  Thorn p*?on  bad  any  interest,  present 
or  contingent,  in  the  sobrante  at  that  time,  or 
any  promise  of  any  interest.  I  know  positively 
that  they  had  no  interest  orpmmise  of  Interest 
Surveyor-General  Beale  has  never  owned  any 
interest  in  the  sobmnte  rancho,  nor  ever  owned 
any  stock  in  the  San  Jacinto  Tin  Company, 
either  by  himself  or  in  trust,  or  in  any  other 
manner.  The  survey  was  made  by  Thorn psm 
in  Beale's  time  and  under  his  instructions.  " 
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it  be  a  question  of  fraud  which  would  render 
the  instrument  void,  the  fraud  must  operate 
to  the  prejudice  of  the  United  States;  and  if  it 
is  apparent  that  the  suit  is  brought  for  the 
benefit  of  some  third  party,  and  that  the  United 
Slates  has  no  pecuniary  interest  in  the  remedy 
sought,  and  is  under  no  obligation  to  the  party 
who  will  be  benefited  to  sustain  an  action  for 
his  use;  in  short,  if  there  does  not  appear  any 
obligation  on  the  part  of  the  United  States  to 
the  public,  or  to  any  individual,  or  any  inter- 
est of  its  own,  it  can  no  more  sustain  such  an 
action  than  any  private  person  could  under 
similar  circumstances. 

lu  all  the  decisions  to  which  we  have  just 
referi-ed  it  is  either  expressed  or  implied  Uiat 
this  interest  or  duty  oi  the  United  States  must 
exist  as  the  foundation  of  the  right  of  action. 
Of  course  this  interest  must  be  made  to  appear 
in  the  progress  of  the  proceedings,  either  by 
pleading  or  evidence;  and  if  there  is  a  want  of 
It,  and  the  fact  is  manifest  that  the  suit  has 
actually  been  brought  for  the  benefit  of  some 
third  person,  and  that  no  obligation  to  the  gen- 
eral public  exists  which  requires  the  United 
States  to  bring  it,  then  the  suit  must  faiL  In 
the  case  before  us  the  bill  itself  leaves  a  fair 
implication  that  if  this  patent  is  set  aside  the 
title  to  the  property  will  revert  to  the  United 
States,  together  with  the  beneficial  interest  in 
it.  It  is  argued  in  the  brief  that  this  ia  not 
true:  that  in  fact  the  (Government  is  but  the 
instrument  of  one  Baker,  who  married  the 
widow  of  Abel  Steams;  and  that  Steams  con- 
tested the  correctness  of  this  survey  with  oth- 
ers before  the  Land  Department  very  actively 
and  energetically,  because  he  had  such  an  in- 
terest in  the  land  covered  by  it  that  if  it  was 
defeated  he  would  become  the  equitable  or 
beneficial  owner  of  the  land.  This  view  is 
supported  by  some  pretty  strong  testimony  and 
by  the  fact  that  Baker  was  the  man  at  whose 
instance  the  action  was  begun. 

When  the  attorney-general  required  that  a 
bond  should  be  given  to  save  the  United  States 
harmless  with  regard  to  the  costs  of  these  pro- 
ceedings, Baker  was  the  man  who  furnished 
the  security  and  signed  the  bond  himself.  The 
condition  inserted  in  that  oblif?ation  recited 
"  that,  whereas,  the  Attorney-General  of  the 
United  States  of  America  has  this  day  filed, 
at  t/ie  request  of  tlie  above  named  B,  8.  Baker,  a 
bill  in  equity  in  the  name  of  and  on  behalf  of 
the  United  States  of  America  i^ainst  the  San 
Jacinto  Tin  (Company:  ♦  •  *  iHow,  therefore, 
if  the  said  Baker  shaJl  well  and  truly  save  the 
United  States  of  America  harmless  from  all 
costs  and  expenses  which  may  be  incurred  b^ 
or  against  them  in  the  prosecution  of  said  suit 
to  its  final  determination,  and  pay  or  cause  to 
be  paid  on  demand  all  such  costs  and  expenses 
as  may  necessarily  be  incurred  in  such  prose- 
cution, then  this  obligation  to  be  void."  Tak- 
ing all  these  circumstances  together,  it  raises  a 
very  strong  implication  that  Baker  expected 
that  if  the  patent  was  set  aside  his  right  to  the 
land  covered  by  it,  or  to  a  large  part  of  it, 
would  become  paramount. 

But  we  are  not  so  entirely  satisfied  of  the 
want  of  interest  of  the  United  States  in  the 
whole  or  a  part  of  the  land  which  is  covered 
by  this  patent  as  to  justify  us  in  saying  that 
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the  bill  in  the  present  case  ought  to  be  dis- 
missed on  that  ground. 

Coming  to  the  merits  of  the  case,  which  tun 
exclusively  on  the  question  of  fraud  in  the  lo- 
cation of  the  survey  of  the  grant  to  the  original 
claimant,  we  are  to  observe  that  the  issiie  is, 
by  the  pleadings  themselves,  as  well  as  by  tb« 
explicit  statement  of  counsel  for  appellant,  lim 
ited  to  actual  fraud  in  the  execution  of  that 
survey.  There  is  no  denial  of  the  validity  of 
the  original  grant,  nor  of  its  confirmatioo  l^ 
the  land  commission,  as  well  as  on  appeal  b? 
the  District  Court  of  the  United  States  for  CaU- 
f  ornia  and  by  this  court.  The  justice  of  a  claim 
for  eleven  square  leagues  of  land  within  the 
surplus,  technically  cded  "sobrante/*  of  the 
San  Jacinto  tract,  is  not  questioned:  nor  does 
the  decree  which  is  to  be  carried  out  by  this 
survey  limit  the  location  of  the  land  otherwise 
than  that  it  shall  not  be  more  than  deveo 
leagues,  and  that  it  shall  be  within  the  out- 
boundaries  of  this  surplus. 

There  is  a  statement  in  the  decree  that  the 
measurement  of  the  land  thereby  confirmed  u  to 
be  commenced  from  the  line  of  the  Estadillo 
grant  as  fixed  by  the  act  of  judicial  possession 
to  him,  to  which  reference  is  made.  We  con- 
sider this  last  description  as  nothine  more  Uian 
a  statement  that  the  land  of  EstudiUo  previons- 
ly  granted  within  the  boundaries  of  the  tnu^ 
called  San  Jacinto  shall  be  one  of  the  bound- 
aries of  the  claim  thtis  confirmed,  and  that  the  . 
survey  must  not  coyer  the  grant  to  EstudiUo.  i 
Reference  is  also  made  to  a  map  contained  in 
the  expediente  among  the  papers  before  the 
court. 

The  question  presented  would  natorally 
divide  itself  into  two  parts,  if  there  had  been 
any  alle^tion  of  an  unintentional  or  acddeot- 
al  mistsKe  in  the  location  of  the  grant;  but  the 
plaintiffs  in  this  case  place  themselves  outside 
of  the  benefit  of  this  claim  of  mistake,  except  aa 
it  may  be  so  gross  as  to  aid  the  belief  of  an  in- 
tentional fraud  on  the  part  of  those  who  made 
it.  The  main  issue,  therefore,  in  the  case  is  on 
the  question  of  actual  fraud  committed  by  those 
who  made  and  established  the  survey. 

The  prindpal  foundation  on  which  this 
fraud  is  rested  by  counsel  is  that  all  the  officers 
of  the  Gtoverament,  below  the  Secretary  of  the 
Interior,  who  had  anythm^  to  do  with  the  mak- 
ing, considering,  confiraung  or  rati^ing  of 
this  survey  were  interested  in  the  claim;  that 
the  motive  of  the  fraud  was  to  include  within 
the  survey  certain  lands  which  were  then 
known  to  contain  mineral  ores,  believed  to  be 
immensely  valuable:  and  that  for  this  purpose 
the  survey  was  distorted  and  wrenched  from 
its  proper  place  in  order  to  cover  these  mineral 
deposits.  As  will  be  shown  hereafter,  most  of 
the  persons  charged  vdth  having  such  intere^ 
and  vnth  being  in  position  to  intiuence  the  lo- 
cation of  the  land  by  the  surveyor,  never  bad 
any  interest  in  it  at  all  until  after  the  sorr^ 
was  made  and  confirmed  and  the  patent  issued 
to  the  claimant.  If  this  betme  of  coarse  they 
were  under  no  temptation  to  do  wrong,  and  the 
fraudulent  motive  attributed  to  them  could 
have  bad  no  existence. 

Air.  Edward  Conway,  who  had  prcTioufly 
bought  the  property  and  received  the  convey- 
ance of  the  title  from  the  claimant  before  the 
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patent  issued,  asserts  in  his  testimony  that  at 
the  time  the  survey  was  made  and  was  pending 
before  the  land  office  he  was  the  only  owner  oi 
the  property,  and  that  no  one  bad  any  interest, 
equitable  or  otherwise,in  it  but  himself.  After 
this  he  organized  a  corporation,  to  which  the 
title  of  tl)e  property  was  conveyed,  which  un- 
dertook to  work  the  tin  mines  found  upon  it; 
and  most  of  these  persons  so  liberally  charged 
[288]  with  fraud  in  the  survey  are  those  who  became 
stockholders  therein. 

The  main  instrument  of  this  fraud,  accord- 
ing to  the  theory  of  plaintiff's  counsel,  was 
Conway,  who  it  is  charged  owned  the  whole  or 
at  least  the  predominating  interest  in  the  grant 
at  the  time  the  survey  was  made.  At  that  time 
he  was  chief  clerk  in  the  office  of  the  Surveyor- 
General  of  the  United  States  for  California, 
and  during  the  period  when  it  was  under  con- 
sideration therein,  as  well  as  in  the  general 
land  office  and  before  the  Secretary  of  the  In- 
terior. It  is  charged  that  he  was  oiten  the  act- 
ing surveyor-general,  and  that  this  survey  was 
made  imder  his  control  and  direction  while  he 
was  thus  interested  as  owner  of  the  claim. 

It  is  also  charged  that  Qeor^e  H.  Thompson, 
a  deputy  surveyor,  acting  under  the  surveyor- 
general  and  said  Conway,  entrusted  with  the 
duty  of  maldngthis  particular  survey,  was  also 
interested  in  the  claim  with  Conway,  as  well 
as  one  Hancock,  at  some  time  a  clerk  in  the 
surveyor-general's  office.  It  is  asserted  further 
that  the  survey  was  not  actually  made  upon 
the  ground,  but  as  a  matter  of  fact  in  the  office 
of  the  surveyor  general  by  said  Conway, 
Thompson,  and  Hancock,  solely  for  the  pur- 
pose of  surreptitiously  securing  letters  patent 
upon  the  land  described  and  included  in  the 
survey  and  plat,  the  motive  in  mislocating  said 
land  being  that  these  parties  believed  that  the 
land  so  surveyed  contained  valuable.lodes  of 
tin  and  other  mineral  ores. 

The  deposition  of  Conway  was  taken  during 
the  progress  of  the  suit.  He  was  then  sixty 
years  old.  He  states  in  that  deposition  that  at 
the  time  it  was  given  he  had  no  interest  what- 
ever in  the  Son  Jacinto  Tin  Company,  or  in 
the  lands  which  were  the  subject  of  contro- 
versy; that  he  hod  long  since  parted  with  his 
shares  in  the  stock  of  that  Company,  some  of 
which  were  sold  for  assessments  which  he  was 
unable  to  pay.  He  gives  a  history  of  his  con- 
nection with  the  claim,  and  with  the  land  office 
during  its  pendency  before  it,  and  also  states  the 
connection  that  other  parties  sustained  to  this 
transaction  who  are  asserted  to  have  been  iDter- 
ested  in  it  during  that  time.  It  seems  to  be  a 
fair  and  candid  statement  of  all  the  facts  about 
[290]  which  he  w;is  interrogated.  He  contradicts 
himself  nowhere  during  a  long  examination 
and  cross  examination,  and  be  is  not  anywhere 
successfully  contradicted  by  other  testimony  in 
the  case.  He  appears  to  nave  been  sincerely 
anxious  to  tell  the  whole  truth,  and  if  his  state- 
ment is  to  be  believed  he  bad  no  interest  to  do 
otherwise. 

Mr.  Conway  states  that  during  the  years 
1864,  1865,  and  1866  he  was  chief  clerk  in  the 
office  of  the  United  States  Surveyor-General 
for  California,  in  San  Francisco;  that  he  entered 
that  office  in  the  fall  of  1857,  resigned  in  De- 
cember, 1866,  and  again  entered  it  on  January 
1 .  1868,  and  remained  there  until  December, 
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1869,  his  longest  service  helna  as  chief  clerk,  al- 
though he  conomenced  at  a  lower  grade.  He 
servd  under  Surveyors-Gteneral  Mandeville, 
Beale,  and  Upson,  and  during  the  entire  terms 
of  the  two  latter  with  the  exception  of  the  year 
stated.  He  testifies  that  the  approval  of  sur- 
veys could  only  be  made  by  the  Commissioner 
of  the  General  Land  Office,  who  was  furnished 
with  the  field  notes  and  plats  which  were  certi- 
fied to  be  correct  by  the  surveyor-general,  who 
also  made  a  report  of  his  action  for  the  ap- 
proval or  disapproval  of  that  officer;  that  the 
first  connection  he  had  with  the  sobrante  San 
Jacinto  Vie  jo  y  Nuevo  was  in  1863;  that  he  then 
told  Surveyor-General  Beale  that  be  wished 
to  resign  his  place  as  chief  clerk,  as  he  had 
offers  of  other  business,  amongst  which  was 
one  from  ]^r.  Hancock,  then  a  major  in  the 
army  of  the  United  States,  who  informed  him 
that  he  had  control  of  this  sobrante  and  also  of 
the  Rancho  San  Jacinto  Nuevo—that  is  of  the 
metals  that  were  in  those  ranchos,and  he  wished 
him  to  take  charge  of  the  business. 

Throughout  the  whole  of  this  story  the  early 
connection  of  Hancock  and  Conway  with  the 
sobrante  claim  seems  to  have  been  under  aright 
purchased  by  Hancock  from  Mrs.  Aguirre,  of 
the  mineral  products  thereof  .without  any  claim 
to  a  general  grant  of  the  land.  The  witness 
Conway  says  that  Surveyor-General  Beale  told 
him,  upon*bein^  informed  of  the  above  facts, 
that  they  constituted  no  objection  to  his  re- 
maining in  the  office,  and  that  he  did  not  wish 
to  part  with  him.  He  says:  **  I  told  him  I  felt 
a  little  delicacy  about  it,  and  he  answered  that 
he  would  look  out  for  the  interest  of  theUnitea 
States.  When  Surveyor-General  Upson  came 
into  office  I  informed  him  of  the  circumstances; 
that  I  was  interested,  not  in  the  rancho,  but  in 
the  veins  of  metals  that  were  supposed  to  be 
there;  told  him  that  I  wished  to  have  nothing 
to  do  with  the  survey — to  have  no  connection 
with  it — ^and  any  reports  he  wished  on  the  mat- 
ter he  must  get  from  other  officers.  In  April, 
1866,  the  owner  of  the  sobrante  offered  it  for 
sale  for  $8,000;  I  think  it  was  $8,000  cash  and 
$5,000  on  time  on  a  mortgage." 

He  then  went  on  to  state  that  he  enlisted  Mr. 
Charles  Hosmer,  who  advanced  him  the  money 
for  the  cash  payment,  and  he,  Conway,  then 
agreed  to  hold  in  trust  for  him  one  eighth  of 
the  estate  and  repay  him  his  advance  out  of 
the  first  proceeds;  that  the  survey  of  the  so 
brante  was  made  in  1864  at  the  request  of  the 
grantee,  through  her  attorneys,  Patterson  and 
Stow,  acting  under  the  authority  of  Major  Han- 
cock, and  in  regard  to  this  transaction  he  testi- 
fies as  follows: 

"  Edward  F.  Beale  was  the  Surveyor-Gten- 
eral  at  the  time,  and  he  issued  the  instructions 
for  the  survey.  The  deputy  who  was  directed 
to  make  the  survey  of  the  sobrante  was  George 
H.  Thompson.  Neither  Surveyor-General 
Beale  nor  Thompson  had  any  interest,  present 
or  contingent,  in  the  sobrante  at  that  time,  or 
any  promise  of  any  interest.  I  know  positively 
that  they  had  no  interest  or  promise  of  interest 
Surveyor-General  Beale  has  never  owned  any 
interest  in  the  sobrante  rancho,  nor  ever  owned 
any  stock  in  the  San  Jacinto  Tin  Company, 
either  by  himself  or  in  trust,  or  in  any  other 
manner.  The  survey  was  made  by  Thompson 
in  Beale*s  time  and  under  his  instructions." 
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It  farther  appears  from  his  testirrony  that 
the  surveyhavlng  been  forwarded  to  the  depart- 
ment at  Washington  it  -was  there  decided  that 
.  the  Act  of  June  3, 1863, 12  U.  8.  Stat,  at  L.  410, 
under  which  the  surve)^  was  made  did  not  ap- 
ply to  California,  and  it  was  returned  to  the 
omcein  San  Francisco.withinstnictions.the  Act 
of  July  1,  1864, 13  U.  S.  Stat,  at  L.  882,  having 
been  passed  In  the  mean  time,  to  have  it  adver- 
[802]  tfsed  according  to  the  provisions  of  that  statute. 
By  this  Act  the  survey,  with  its  plat  and  field 
f  notes,  were  to  be  open  for  public  inspection  for 
•  ninety  days  after  the  expiration  of  the  four  con- 
secutive weeks  of  publication  which  was  pro- 
vitied  for;  then  if  obj|ections  were  made  to  the 
survey  within  that  time  by  any  party  claiming 

L to  have  an  interest  in  the  tract  embraced  by  it. 

or  in  any  part  thereof,  they  were  to  be  reduced 
to  writing,  stating  distinctly  the  interest  of  the 
objector,  and  signed  by  him  or  his  attorney, 
and  filed  with  the  surveyor-general,  together 
with  such  affidavits  or  other  proofs  as  he  might 
produce  in  support  of  the  objection;  and  at  the 
expiration  of  said  ninety  days  the  surveyor- 
general  was  bound  to  transmit  to  the  Commis- 
sioner of  the  General  Land  Office  at  Washing- 
ton a  copy  of  the  survey  and  plat,  with  the  ob- 
jections and  proofs  filed  in  support  of  them, 
and  also  copies  of  any  proou  produced  by 
the  daimant,  all  of  which  the  commissioner 
was  to  examine  into,  and  approve  the  survey 
or  return  the  same  for  correction.  All  tlm 
Conway  testifies  was  done.  He  says:  * 'Excep- 
tions were  taken  to  the  survey  by  Abel  Steams, 
the  owner  of  the  Sierra  Rancho  on  the  north, 
and  of  the  rancho  that  he  claimed  as  thi.  7em- 
escal  on  the  west  Surveyor-General  Upson 
ordered  the  survey  reformed  in  order  to  leave 
space  on  the  north  for  the  Sierra,  according  to 
the  juridical  possession,  of  one  league  in  width 
from  the  Santa  Ana  River."  In  all  this  the 
witness  is  confirmed  by  the  records  of  land 
offices. 

The  witness  stated  that  he  took  no  part  what- 
ever in  these  proceedings  with  reierence  to 
either  survey,  and  upon  being  asked  if  he 
exercised  any  control  with  respect  to  this 
Bobrante  claim  or  the  survey  thereof,  said:  "I 
simply  gave  notice  to  the  Surveyors-General, 
Beale  and  Upson,  of  my  interest  in  this  rancho, 
and  after  that  I  had  nothing  to  do  with  it.  The 
report  was  made  by  Mr.  Hopkins,  and  I  acted 
in  the  same  manner  as  a  jud^  would  on  the 
bench  if  he  was  interested  m  the  case — step 
down  and  out."  He  also  says  that  the  instruc- 
tions in  regard  to  the  mode  of  executing  the 
survey  came  from  the  Commissioner  of  the 
General  Land  Office. 

The  witness  then  proceeded  to  state  the  facts 
connected  with  his  acquisition  of  this  property, 
as  follows: 

"I  made  my  first  purchase  of  an  interest  in 
this  sobrante  on  the  8d  of  April,  1866,  the  only 
purchase  I  made;  *  ♦  *  I  purchased  it  from 
[293]  Manuel  Ferrer  and  his  wife,  Maria  del  Rosario 
Estudillo  de  Aguirre.  She  was  the  ori^nal 
grantee  of  the  rancho.  Her  husband  joined 
with  her  in  the  deed.  No  person  was  interest- 
ed with  me  in  that  purchase,  either  before  or 
upon  the  receipt  of  the  deed,  except  Mr.  Hos- 
mcr,  as  I  before  stated.  That  was  the  only  in- 
terest except  my  own.  I  had  that  deed  record- 
ed in  the  office  of  the  counQr  recorder  of  San 
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Bemardino  County  on  the  80th  of  April,  1860. 
From  April  8,  1866,  until  April  80, 18C8, 1  was 
in  San  Fnvncisco.  The  deed  was  executed  in 
San  Diego  and  sent  up  to  me,  and  I  sent  it  d'^^m 
for  record  immediately.  *  *  ♦  In  addition  to 
myself  and  Mr.  Hosmer,  no  person  except  Je^ 
emiah  S.  Black  and  William  H.  Lowerj.  at- 
torneys at  law,  of  Washington,  were  interested 
in  that  sobrante  subsequent  to  the  date  of  thit 
deed,  April  8,  1866,  and  prior  to  the  date  of 
that  patent" 

This  was  the  period  during  which  the  surrey 
was  pending  in  the  office  of  the  commissioiier 
having  charge  of  public  lands,  awaiting  his  tp> 
proval;  and  witness  says  thatduring  that  period 
no  interest  in  the  sobrante  was  held  in  trust  (or 
any  other  person,   to  his  knowledge,  except 
those  mentioned;  that  Black  and  Loweiv  were 
his  attorneys  in  the  case  of  the  Rancno  So- 
brante San  Jacinto  before  the  Commissionerof 
the  General  Land  Office,  and  the  Secretary  of 
the  Interior,  and  the  consideration  which  tbey 
paid  for  the  interest  which  he,  Conway,  held 
for  them  was  their  service  as  attorneys  in  the 
matters  mentioned.    He  further  says  that  he 
resigned  his  position  in  the  surveyor-generars 
office  about  December  10,  1866,  and  proceeded 
to  Washington,  returning  in  December,  1867. 
He  then  goes  on  to  recount  his  acquaintance  in 
that  city  with  Joseph  H.  Wilson,  Commissioo- 
er  of  the  General  Land  Office,  and  several 
other  persons  mentioned,  and  to  deny  that  either 
or  any  of  them  were  interested  with  him  in  any 
manner  whatever  in  the  sobrante,  by  purcbij« 
or  otherwise,  directly  or  indirectly,  before  hii 
return  from  Washin^n  on  that  occasion.  He 
proceeds  to  say  in  the  further  history  of  the 
matter  that  when  he  returned  from  Washing    [^ 
ton,  in  December,  1867,  he  thought  it  best  to 
form  a  corpiration  for  the  purpose  of  working 
the  orea  in  the  mines,  and  offered  interests  to 
gentlemen  whom  he  thought  responsible,  and 
calculated  to  further  the  joint  interests  of  the 
Corporation;  that  on  the  3d  day  of  January, 
1868,  the  Corporation  was  formed,  and  became 
the  owner  of  the  property;  that  it  acreetl  to  pay 
off  the  mortgage,  assume  the  indebtedness  to 
Hosmer  and  pay  him,  Conway,  $7,500.  and  al- 
low him  to  retain  a  certain  number  of  the  shares 
of  its  stock,  which  he  afterwards  states  to  be 
about  one  sixth  of  the  sum  at  which  it  was 
capitalized;  and  that  all  this  was  done. 

Mr.  R.  C.  Hopkins,  who  is  charged  as  inter 
ested  in  this  proi>erty  and  contributing  to  the 
successful  fraud  in  the  location  of  the  land  in 
controversy,  states  in  his  deposition  that  he  was 
then  sixty -seven  years  of  age;  that  be  was  io 
the  office  of  the  United  States  Surveyor-Gener- 
al for  California  from  1855  until  1879.  having 
charge  of  the  Spanish  archives,  whi<^  included 
the  records  of  the  grants  made  by  the  Govern- 
ments of  Spain  nna  Mexico.  Oi  this  witness  it 
may  he  generally  stated  that  he  was  shown  to 
be  a  man  of  very  high  character,  exceedingly 
useful  to  the  Government  on  account  of  hb 
familiarity  with  and  control  of  these  valuable 
documents,  and  very  much  relied  on  by  aU 
persons  interested  in  the  location  of  surveys  in 
that  country  or  in  the  validity  of  Mexican 
grants. 

In  regard  to  this  particular  transaction  he 
states  that  he  was  in  that  office,  in  the  capacity 
of  keeper  of  the  archives,  in  1864,  wbeo  the 
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sxxrvej  was  made  which  is  the  subject  of 
controversy,  at  which  time  Mr.  Beale  was 
surveyor-general;  that  he  saw  the  written  ap- 
plication made  by  Hancock,  through  Patter- 
son, for  a  survey  of  the  rancho  at  that  time,  and 
probably  wrote  the  instructions  for  it  to  be 
made.  Upon  being  asked  who  was  the  deputv 
surveyor  who  made  the  survev,  he  said  that  ft 
was  Gleorg&H.  Thompson.  He  was  then  asked 
By  whom  was  he  selected?"  to  which  he  replied, 
'*l  don't  know,  but  I  presume  that  the  surveyor- 
general  appointed  him  on  his  own  motion ;"  and 
proceeded  tosay  that  theinstructions  were  signed 
oy  the  surveyor  general.  He  was  then  asked, 
"Was  there  any  person  in  the  surveyor-general's 
office  at  that  tune  who  bad  any  interest  in  this 
giantr  to  which  he  replied,  •*  To  my  knowl- 
edge, no."  The  inquiry  was  then  made,  "  Do 
you  know  of  any  reason,  object,  or  purpose  In 
locating  that  grant  on  the  part  of  anybody  in 
the  office  other  than  to  locate  it  according  to 
the  decree  of  conHrmationf  to  which  he  an- 
swered, •  1  do  not. "  "Had  you  any  interest  in 
this  matter  before  the  issuance  of  patent?"  To 
this  he  replied,  "No,  sir;  neither  directly  nor 
indirectly.^'  He  was  then  asked  if  either  Up- 
son or  Beale,  the  Burvgrors-Qeneral,  or  Wilson, 
the  Commissioner  of  the  General  Land  Office, 
or  Thompson,  the  deputy  who  made  the  sur- 
vey, 6r  Whiting,  had  any  interest  in  the  claim 
pnot  to  the  issuance  of  the  patent;  to  which  he 
answered  in  each  case  that  they  had  not. 

He  was  afterwards  interrogated  about  some 
shares  of  the  stock  of  this  Company,  which,  he 
said^  he  had  accepted  from  Conway  as  a  sort 
of  compensation  for  previous  losses  in  other 
speculation,  and  upon  which  he  paid  large  as- 
sessments and  finally  gave  them  up  because  he 
was  unable  or  unwilling  to  continue  the  pay- 
ments required.  Hanc<x^,  Upson,  and  Wilson, 
he  states,  are  dead. 

He  also  testifies  that,  with  the  fullest  knowl- 
edge of  the  surveys  and  papers,  and  after  an 
examination  of  the  records  in  the  office  at  San 
Francisco,  it  seems  to  him  that  it  would  be  im- 
possible to  attempt  to  locate  the  rancho  in  any 
other  way  so  as  to  conform  to  the  decree  of  the 
court,  and  that  this  land  is  located  within  the 
general  limits  of  the  tract  called  San  Jacinto, 
and  did  conform  to  that  decree.  Upon  be- 
ing asked  if  it  was  possible  for  him  to  he  mis- 
taken about  this  matter,  he  replied:  "I  don't 
think  so;  it  is  a  question  of  landmarks  that  are 
unmistakable  in  their  location,  having  historic- 
al names;  it  is  hardly  a  matter  in  which  judg- 
ment is  to  be  much  exercised,  but  is  a  matter 
of  fact:  at  least,  I  looked  upon  it  at  that  tinie 
as  such,  when  I  made  this  report."  To  the 
question  "Was  that  location  made  arbitrarily, 
without  reference  to  courses  or  distances,  or 
under  the  direction  or  dictation  of  Conway?" 
he  answered:  "I  think  it  was  made  under  the 
instructions  of  the  surveyor-general;  I  presume, 
without  any  dictation  from  anyone.  There 
were  probably  some  instructions  to  follow, 
when  public  lands  were  surveyed,  the  lines  of 
the  public  surve3rs.  ♦  ♦  ♦  That  survey,  I  pre- 
sume, was  made  in  accordance  with  the  decree 
of  the  district  court,  and  with  all  the  data  that 
could  be  obtained." 

It  appears  also  that  Hopkins  made  the  report 
of  the  survey  to  the  surveyor  general,  and  that 
be  does  not  doubt  that  it  was  correctly  made. 
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The  deposition  of  Thompson,  the  deputy 
who  made  the  survey,  was  taken,  and  his  ex- 
amination of  several  hundred  pages  Is  mainly 
confined  to  his  acts  in  regard  to  it  and  the  ' 
means  which  he  had  for  OAkiog  it  correctiy. 
On  this  branch  of  the  subject  it  is  sufficient  to 
say  that  his  statement  is  very  clear  to  the  effect 
that  the  survey  was  properly  located,  although 
he  admits  that  he  did  not  go  upon  the  land  but 
made  the  location,  under  directions  from  the 
surveyor  general,  from  maps  in  his  office  show- 
ing the  actual  objects  which  constituted  the 
outboundaries  of  the  sobrante  and  the  other  lo- 
cations which  had  priority  to  this. 

During  hlB  examination  he  was  asked  what 
he  knew  about  the  ownership  of  the  claim  at 
the  time  the  surveys  were  niade.  To  this  he 
replied  in  effect,  that  he  did  not  know  Conway 
was  the  owner;  that  he  understood  the  request 
for  the  survey  proceeded  from  Hancock,  or 
from  attorneys  employed  by  Hancock, who  rep- 
resented the  grantee  in  the  decree  of  confirma- 
tion. He  nowhere  intimates,  nor  was  he  at 
any  time  asked,  whether  he  had  an  interest  in 
the  survey  at  that  time;  and  there  is  in  fact  a 
total  faOure  to  establish  the  allegation  that  he 
had  any  interest  whatever,  either  present  or 
prospective,  in  the  claim  when  the  survey  was 
made  by  him,  or  was  influenced  by  anybody 
who  had. 

Without  going  farther  into  the  minuti®  of 
the  testimony  on  this  subject,  we  are  of  opin- 
ion that  there  is  no  evidence  that  establishes 
any  interest  in  the  claim  under  consideration 
prior  to  the  issuance  of  the  patent  in  any  man 
who  was  connected  with  the  Laud  Department 
of  the  Government,  whether  as  surveyor-gen- 
eral, deputy  surveyor,  clerk  or  otherwise,  ex- 
cept Conway;  that  Conway's  interest  was  well 
known  to  the  surveyors-general,  who  at  differ- 
ent times  had  charge  of  this  matter,  as  well  as 
to  the  Commissioner  of  the  General  Land  Of-  roOTI 
fice,  and  the  Secretary  of  the  Interior  who  *■  ■* 
finally  passed  upon  it,  and  that  he  abstained 
from  any  interference  with  the  making  of  the  . 
survey  or  the  officers  who  had  it  in  char^,  ex- 
cept tnat  probably  while  he  was  in  Washmgton 
be  looked  after  its  confirmation. 

The  attempt  to  deduce  an  inference  of  fraud, 
in  the  establishment  of  this  survey  and  the 
final  issue  of  the  patent,  from  the  circumstance 
that,  after  its  issue,  and  when  Conway  had  be- 
come the  sole  owner  of  the  property,  he,  with 
many  other  persons  of  distinction,  some  of 
whom  were  engaged  in  other  branches  of  the 
government  service,  and  some  connected  with 
the  Land  Department,  co-operated  to  organize  a 
joint  stock  company  for  its  development  and 
improvement,  tne  shares  of  which  they  took 
ana  upon  which  l^ey  paid  many  assessments, 
and  from  the  further  fact  that  a  very  few  of 
them  may  have  received  such  stock  as  com- 
pensation for  aid  rendered  to  Conway  in  his 
struggle  to  establish  the  title,  is.  we  think,  en- 
tirely repelled  by  the  testimony,  which  shows 
that  none  of  these  persons  had  any  interest  in 
it  at  Uie  dme  the  fraudulent  transactions  are  al- 
leged to  have  occurred.  It  does  not  appear 
that  the  stock  which  they  got  was  in  any  sense 
a  compensation  for  services  rendered  in  estab- 
lishing the  survey,  except  in  the  case  of  Black 
and  I/)wery,  who  were  the  attorneys  employed 
for  that  purpose  and  received  some  of  its  shares 
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as  their  compensation.  To  hold  that  these  par- 
ties, such  as  Hopkins,  Thompson,  Upson,  and 
perhaps  others,  when  they  found  the  stock  of 
a  corporation  for  sale  which  had  promise  of 
profit  hi  it,  bj[  taking  its  shares  became  par* 
tieipe8  eritninis  in  a  conspiracy  to  defraud  the 
government  of  which  they  knew  nothing  at  the 
time  the  fraud  is  allegea  to  have  been  com- 
mitted, and  that  the  mere  fact  of  their  taking 
these  snares  of  stock  is  evidence  they  took  part 
in  the  conspiracy,  is  a  species  of  logic  on  which 
patents  granted,  by  the  United  States  should 
not  be  set  aside. 

We  do  not  hesitate  to  say  that  there  is  a  total 
failure  of  evidence  to  establish  any  participa- 
tion in  this  fraud  on  the  part  of  any  of  the  per- 
sons in  the  service  of  the  Government,  who  are 
charged  with  having  been  engaged  in  it.  While 
we  do  not  wish  to  give  countenance  to  the  idea 
that  an  officer  of  the  Government, before  whom 
any  matter  may  come  for  his  action,  or  to  be 
acted  upon  in  nis  office,  should  voluntarily  ac- 
quire an  interest  in  such  matter,  even  though  he 
oisclose  that  interest,  but,  on  the  contrary, think 
that  he  should  accept  no  such  delicate  position; 
nevertheless  that  circumstance  alone  should 
not  be  permitted  to  divest  the  rif^hts  of  others, 
unless  It  be  shown  that  such  position  was  used 
in  the  aid  of  an  actual  fraud. 

As  to  Conway,  who  had  the  principal,  if  not 
the  sole,  interest  which  could  induce  an  effort 
to  secure  the  false  location  of  the  grant,  there 
is  no  sufficient  evidence  in  the  record  to  show 
that  he  undertook  in  any  way  to  control  the 
actual  survey  of  this  land.  His  testimony, 
given  at  a  time  when  he  could  have  had  no  pe- 
cuniary interest  in  the  result  of  this  suit,  and 
delivered  with  a  candor  and  apparent  readiness 
to  answer  promptly  all  questions  put  to  him, 
without  any  of  the  evasive  expressions,  such 
as,  * 'I  don't  know,"  or  "I  cannot  remember," 
so  commonly  used  by  false  witnesses,  com- 
mands our  confidence. 

The  strongest  ar^niment  against  the  com- 
mission of  any  fraud,  and  in  favor  of  the  cor- 
rectness of  the  location  of  the  grant  by  the  sur- 
vey, is  to  be  found  in  the  fact  that  it  went 
through  all  the  different  offices  in  the  Land 
Department  to  which  it  could  possibly  be  taken 
from  its  being  filed  by  Thomi)son  in  the  office 
of  the  surveyor-genend  up  to  its  consideration 
by  the  Secretary  of  the  Interior  himself;  and  in 
all  these  offices  ample  time  was  given  for  care- 
ful examination,  and  an  actual  scrutiny  of  the 
matter  was  made  by  reason  of  the  contest  of 
Steams,  who  succeeded  in  having  the  lines  of 
the  survey  changed,  so  as  to  exclude  property 
in  which  he  was  interested.  After  this  change 
was  made,  it  was  again  brought  before  the 
commissioner  and  arsued  by  counsel  on  both 
sides,  and  considerea  in  the  light  of  all  the 
facts  which  either  party  chose  to  bring  before 
the  office,  and  abundant  time  was  given  for  its 
investigation.  Mr.  Wilson,  the  commissioner, 
was  a  man  of  man^  years'  experience  in  the 
class  of  cases  to  which  this  belongs,  and  which 
he  was  then  called  upon  to  decide.  He  made  a 
full  report,  which  is  in  the  record,  to  the  Sec- 
retary of  the  Interior,  Hon.  O.  H.  Browning, 
a  ]aw}rer  of  eminence  and  a  man  accustomed  to 
weighing  testimony, who,  after  having  the  case 
under  consideration  from  May  22,  18(37,  to  Oc- 
tober 19  of  the  same  year,  made  the  following 
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decision,  which  he  referred  back  to  the  Com- 
missioner of  the  General  Land  Office  for  exe- 
cution: 

"Sir:    I  have  received  your  letter  of  the  23d 
May  last,  submitting   for  consideration  the 

epers  of  the  private  land  claim  in  Califomia 
own  as  the  '  Sobrante  de  San  Jacinto,'  and 
asking  for  instructions  on  the  'application  fort 
patent  to  issue  in  accordance  with  the  sarrey 
approved  by  the  Surveyor-General  of  Califor- 
nia.' A  careful  examination  of  the  papers  and 
consideration  of  the  arguments  of  counsel  have 
led  me  to  concur  in  your  opinion  that  all  the  re- 
quirements of  the  law  have  been  complied  with, 
and  that  a  patent  should  issue  in  accordance 
with  the  survey." 

We  consider  this  examination  of  the  case  to 
the  office  of  the  commissioner  and  its  re-exam- 
ination by  the  Secretary  of  the  Interior  as  pos- 
sessing the  very  strongest  probative  force  in  re- 
gard to  the  question  of  fraud,  which  was 
mooted  before  them,  as  well  as  the  question  of 
the  proper  location  of  the  grant  No  stronger 
evidence  could  be  given  of  the  honesty  of  Cmn- 
missioner  Wilson  and  his  belief  in  thie  correct- 
ness of  the  survey  than  the  fact  of  his  reference 
of  the  whole  matter  to  the  secretary,  of  his  own 
motion,  without  any  appeal  by  either  party  from 
his  decision.  They  had  in  the  land  office 
abundant  materials  for  the  investigation^f  all 
the  matters  in  dispute;  they  had  before  them 
the  interested  parties,  with  all  the  evidence 
which  they  could  collect,  the  records,  the 
Mexican  archives  and  control  of  all  the  papers  of 
the  Government  since  the  territory  came  into  the 
possession  of  the  United  States,  as  well  as 
ample  time,  more  than  Uiis  court  has,  to  con- 
sider all  these  subjects.  Very  little  that  is  new 
or  that  throws  any  light  upon  the  questions  at 
issue  U  now  promiced  on  the  heanng  of  this 
case.  ^ 

Wit*>  ''•iGfard  to  the  question  of  fraud, we  ha?e 
no  hesitaouti  in  saying  that  there  is  no  snch 
case  made  of  intentional  fraud,  or  actual  fraud, 
committed  upon  the  Ck>vemment  of  the  United 
States  in  this  transaction  as  justifies  the  cancella-  [i 
tion  of  the  patent.    We  have  quite  recently 

S'ven  our  views  upon  this  subject  very  freely 
the  MaxweU  Land  Grant  Case,  121 1.  S.325 
[80:949]  in  regard  to  the  character  of  the  testi- 
mony necessary  to  set  aside  such  a  solemn  in- 
strument as  a  patent  of  the  United  States.  It 
was  there  held,  p.  881  [959],  "that  when  m  a 
court  of  equity  it  is  proposed  to  set  aside,  to  an- 
nul, or  to  correct  a  written  instrument  for  fraud 
or  mistake  in  the  execution  of  the  instrument 
itself,  the  testimony  on  which  this  is  done  most 
be  clear,  uneouivood,  and  convincing,  and  that 
it  cannot  be  done  upon  a  bare  preponderance 
of  evidence  which  leaves  the  issue  in  doabu  If 
the  proposition^  as  thus  laid  down  in  the  cases 
citea,  is  sound  in  re^rd  to  the  ordinary  con- 
tracts of  private  individuals,  how  much*  more 
should  it  be  observed  where  the  attempt  is  to  an- 
nul the  grants,  the  patents,  and  other  solemn 
evidences  of  title  emanating  from  the  Govgih 
ment  of  the  United  States  under  its  official 
seal." 

So  far  from  there  being  the  satisfactory  evi- 
dence here  pointed  out  of  a  fraud  ajnunsl  the  Gov- 
ernment having  been  perpetrated  in  this  cast, 
there  is  really  little  but  suspicion,fiatx  denuncia- 
tion, and  a  bitter  use  of  such  words  as  "fraud," 
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''deceir  and  "imposition."  If  the  case  stood 
■loDe  upon  the  testimony  introduced  by  the 
GofTeniment  it  would,  so  far  as  any  f rauaulent 
pupoae  is  concerned,  do  but  little  more  than 
ndse  a  BOM^don  that  the  parties  engaged  in  the 
transaction  sought  their  own  interest  at  the 
ezpenseof  the  Government,  and  not  always 
bj  tiie  most  appropriate  means;  but  when  the 
testimony  for  the  defense  is  considered  it  re- 
fotcs,  not  only  the  existence  of  any  such  fraud- 
ulent intent  or  dishonest  acts,  but  it  removes 
(nm  the  main  actors  in  the  matter  even  the 
suspicion  of  havinff  used  underhand  and  im- 
proper means  for  the  accomplishment  of  their 
porpoaea. 

Aj  regards  the  correctness  of  the  location  by 
torrey  St  ti^e  grant,  whose  validity  and  justice 
ii  not  questioned,  we  do  not  known  that  we  can 
do  better  than  (o  copy  the  language  of  the  cir- 
eoit  judse  presiding  when  the  decree  was  ren- 
dered. In  his  opimon  delivered  on  that  occa- 
iioo,  and  concurred  In  by  the  district  Judge,  he 
tM:  "  It  is  confidently  assumed  on  the  part 
at  complainant  that  the  location  of  the  lands 
paleoted  is  palpably  wholly  outside  of  the 
^1]  exterior  limits  described  in  the  original  peti- 
tioo,  Mexican  grant,  and  the  decree  of  confir- 
mation: that  this  is  so  obvious  that  the  mnt 
■Dst  have  been  willfuUy  and  fraudulently  lo- 
ested  where  it  is.  This  is  an  assumption  that, 
is  our  judgment,  is  wholly  without  lustification 
'io  the  documentary  and  other  eviaence  in  the 
case.  Upon  a  careful  consideration  of  the  sub- 
ject we  are  of  the  opinion  that  the  most  that 
can  be  reasonably  said  against  the  location  is 
that  the  record  presents  a  fair  case  for  an  honest 
differenoe  of  opinion;  that  a  plausible  ami- 
meot  can  honestly  be  made  in  support  of  ei^er 
ride  of  the  imyposition.  An  erroneous  location 
Is  certainly  not  so  obvious  as  to  necessarily 
scamp  it  as  a  fraud." 

When  we  condder  the  greater  facilities  pos- 
aemtd  by  the  Land  DeparUnent  of  the  Govem- 
mtaat  for  ascertaining  the  true  locati:>n,  and 
Ibeir  stxperior  fitness  for  deciding  questions  per- 
taming  thereto,  over  those  of  the  judicial  de- 
partment, and  when  we  also  remember  that  this 
locatioo  ifnderwent  the  scrutiny  of  the  of96ers 
In  the  office  of  the  Surveyor-General  for  Cali- 
fornia, as  well  as  those  of  the  General  Land 
OflSoe  at  Washington,  and  even  of  the  Secre- 
tary of  the  Interior  himself,  and  was  finally  ap- 
«yved  by  them  all,  we  are  not  disposed  to  make 
rarther  inquiry  as  to  whether  the  location  was 
te  all  respects  in  exact  accordance  with  what 
it  might  possibly  be  if  a  resurvey  were  made 
under  the  additional  light,  if  any,  now  thrown 
spoil  the  subject. 

7%€re9uU  cf  aU  these  wntidemtionM  i$  that 
€ftM  Cireuii  Court  is  affirmed. 


Separate  opinion  of  Mr.  Justice  Field : 
I  ooocur  in  affirming  the  decree  of  the  court 
dMmissing  the  bill  in  this  case.    The  bill 
filed  to  set  aside  a  patent  of  the  United 
iasocd  to  Maria  del  Rosario  Estudillo  de 
Ajroirre.  and  her  heirs,   for  land  situated  in 
California,  in  what  is  now  known  as 
Bernardino  County,  granted  to  her  by  the 
Government    The  grant  was  of  the 
__ite,  or  surplus  lands  remaining  within 
boundaries  of  a  tract  called  San  Jacinto, 
aatislying  two  previous  grants.  The  claim 


under  it  was  presented  to  the  board  of  land 
commissioners  created  by  the  Act  of  Congress 
of  March  8,  1851,  to  ascertain  and  setUe  pri- 
vate land  claims  in  Cslifomia,  and  was  ad- 
judged to  be  valid  to  the  extent  of  five  leagues. 
On  appeal  to  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California, 
the  claim  was  confirmed  to  the  surplus  land  ly- 
ing within  the  designated  boundaries,  not  ex- 
ceeding in  extent  eleven  square  leagues.  The 
case  being  brought  to  this  court,  the  latter  de- 
cree was  affirmed.  The  judgment  here  was 
rendered  at  the  December  Term,  1868.  Then 
followed  a  protracted  contest,  accompanied 
with  much  feeling,  for  the  location  of  tbe  claim. 
There  being  witbm  tbe  San  Jacinto  tract  a  tin 
mine,  then  supposed  to  contain  a  rich  body  of 
metal,  every  step  in  the  survey  was  contested. 
Witnesses  were  examined,  and  repeated  argu- 
ments made  by  counsel  representing  the  par- 
ties for  and  against  the  location  sought.  As 
there  were  no  boundaries  of  the  sobrante 
marked,  by  which  the  claim  could  be  spedfic- 
ally  designated,  much  was  left  to  the  judg- 
ment of  the  surveyor-general,  after  having  ex- 
amined the  topography  of  the  coun^,  and 
heard  the  statements  of  witnesses  familiar  with 
it.  The  limitation  made  by  the  grant  itself 
only  reauired  that  the  claim  should  be  located 
within  tne  exterior  boundaries  of  the  San  Ja- 
cinto, and  not  encroach  upon  the  land  covered 
by  the  previous  grants.  In  the  determination 
of  tbe  survey  and  location  several  years  were 
occupied.  The  matter  was  at  different  times 
before  all  officers  of  the  Land  Department 
whose  Judgment  could  control  any  of  the  sev- 
eral steps  of  the  proceedings,  the  United  States 
Surveyor  General  for  the  State,  the  Commis- 
sioner of  the  General  Land  Office,  and  the  Sec- 
retary of  the  Interior.  Every  objection  now 
urgea  against  the  survey  as  ground  for  revok- 
ing the  patent  was  taken  before  them,  fully 
argued,  and  held  to  be  untenable.  At  length, 
on  tbe  26th  day  of  October,  1867,  a  patent  was 
issued  to  the  claimants,  from  whom  the  defend- 
ant, the  San  Jacinto  Tin  Company,  derives  its 
title. 

In  April,  1888,  after  the  Company  had  been 
in  possession  of  the  property  for  nearly  sixteen 
years,  and  after  all  the  other  land  within  the 
exterior  boundaries  of  tbe  San  Jacinto  tract 
had  been  patented  to  tbe  previous  grantees,  or 
sold  by  tbe  United  States,  so  that  if  the  location 
and  survey,  on  which  the  patent  was  issued, 
could  be  set  aside,  there  would  be  no  land  left 
to  satify  the  grant  without  annulling  titles 
which  the  United  States  had  conveyed  to  other 
parties,  this  suit  was  brought  And  it  was  not 
brought  upon  any  new  fact  produced,  nor  any 
new  reason  assigned  why  tiie  original  survey 
should  be  disturbed.  All  the  grounds  of  com- 
plaint presented  for  the  new  litigation  bad  been 
urged,  and  fully  considered  before.  And,  as 
if  convinced  that  no  beneficial  result  could 
come  to  the  United  States  from  tbe  reopening 
of  the  old  controversy,  as  if  afraid  that  the 
United  States  might  be  cast  in  thp  litigation,  a 
bond  was  taken  from  one  R  S.  Baker,  with 
sureties,  to  keep  the  United  States  harmless 
from  all  costs  and  expenses  which  might  be  in- 
curred by  or  against  them  in  the  prosecution  of 
the  siiit.  The  original  contest  upon  the  survey 
I  was  carried  on,  and  the  expenses  of  it  borne, 
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by  oDe  Abel  Steams.  Since  his  death,  tbia  R. 
ti.  Baker  married  the  widow  of  Steams,  and 
has  sought  to  retry  the  issues  as  to  the  survey 
which  were  decided  and  determined  in  the 
Land  Department  T^lts  before,  when  Abel 
Btearns  was  living.  The  bond  recites  that  "The 
Attorney-General  of  the  United  States  of 
America  has  this  day  filed,  at  the  request  of  the 
above  named  R.  S.  Baker,  a  bill  in  eouity  in 
the  name  of  and  on  behalf  of  said  United  States 
of  America  against  the  San  Jacinto  Tin  Com- 
pany" to  vacate  the  patent.  Not  for  the  inter- 
est of  the  United  Stat^,  not  for  the  protection 
of  their  property,  or  to  vindicate  their  honor, 
but  at  the  request  of  a  private  litigant,  the 
name  and  power  of  the  United  States  are  in- 
voked by  the  attomey-general  to  set  aside  a 
patent  issued  after  a  protracted  contest  upon 
the  survey  with  the  predecessor  of  this  litigant. 
If  this  were  a  solitary  instance  where  the 
name  and  power  of  the  United  States  have 
been  used  to  serve  the  interests  of  private  par- 
ties, it  might  be  passed  by  with  the  simple 
statement  of  the  facts.  But,  unfortunately,  it 
is  not  a  solitary  instance.  The  records  of  this 
•court  show  that  it  has  been  a  frecjuent  practice 
t304]  of  the  Department  of  Justice  in  authorizing 
suits  for  the  cancellation  of  patents.  In  U.S. 
V.  Throckmorton,  98  U.  S.  61  [25:  98].  which 
was  here  at  the  October  Term,  I878,it  appeared 
that  the  District  Attomey  of  California  was  di- 
rected by  the  attomey-general  to  bring  suits  to 
vacate  patents  for  lands  in  that  State,  upon  se- 
curity being  ^ven  by  one  John  B.  Howard,  or 
a  deposit  made  by  him  of  a  sufficient  sum  to 
•defray  the  expenses  which  might  be  inciured 
in  the  litigation;  and  the  bills  filed  upon  such 
authority  were  not  swom  to,  nor  even  authenti- 
cated by  the  signature  of  the  attorney-gen- 
eral. In  this  case  the  bill  hean  the  signature 
of  the  attorne^-^neral  in  office  at  the  time  it 
was  filed.  His  signature  gives  some  assurance, 
which  was  wanting  in  the  Throckmorton  Case, 
•of  his  belief  in  its  alllegations,  and  that  the  suit 
is  really  brought  by  the  United  States  to  pro- 
tect their  rights,  and  not  merely  to  promote 
the  interests  of  private  individuals.  In  that 
and  other  cases,  brought  on  the  authority  of 
the  attorney-general,  the  patents  embraced 
many  thousand  acres  of  land,  and  one  of  the 
judges  holding  the  circuit  court  observed  that: 
*'It  is  not  to  be  supposed  that  if  the  attorney- 
general  were  persuaded  that  so  large  and  valu- 
able a  proper^  belonged  to  the  United  States 
he  would  have  made  Uie  assertion  of  its  rights 
to  depend  upon  the  willingness  or  ability  of 

Srivate  indi>dduals  to  defray  the  expense  of  the 
Ugation."  ^7".  8,  v.  Flint,  4  Sawy.  88.  In 
the  present  case  the  bill  seeks,  by  setting  aside 
a  patent  of  the  United  States,  to  restore  eleven 
leases  of  land  to  the  public  domain.  And  yet, 
«o  doubtful  did  the  attomey-general  appear  to 
•consider  the  rights  of  the  United  States  to  this 
vast  tract,  that  he  required  from  the  party,  at 
whose  instance  the  suit  was  brought  a  bond 
of  indemnity  against  the  expenses  of  the  pro- 
•ceeding. 

In  commenting  upon  a  similar  bond,  when 
the  case  of  Throckmorton  was  here,  the  court, 
speaking bvifr.  JusHceWM&[,  said:  "It would 
be  a  very  dangerous  doctrine,  one  threatening 
the  title  to  millions  of  acres  of  land  held  by 
patent  from  the  Government,  if  any  man  who 
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has  a  gradge  or  a  claim  against  his  ndgbbof 
can,  by  indemnifying  the  Government  for 
costs,  and  furnishing  the  needed  stimoloa  to  a 
district  attomev.  Institute  a  suit  in  chancery  in  i^^ 
the  [name  of  the]  United  States  to  declare  the 
patent  void.  It  is  essentia],  therefore,  to  such 
a  suit,  that,  without  special  r^;ard  to  form,  but 
in  some  way  which  the  court  can  recognize,  it 
should  app^  that  the  attomev-general  nas 
brought  it  himself,  or  given  sucn  order  for  its 
institution  as  will  make  him  officially  respon- 
sible for  it,  and  show  his  control  of  the  cause." 
98  U.  S.  61.  71  [25:  98,  97].  And  yet  this  re- 
quirement  does  not  seem  to  have  been  potential 
enough  to  induce  such  an  examination  of  the 
rights  of  the  United  States  a^  to  justify  in  the 
present  case  the  attempt  to  enforce  them  with- 
out security  from  private  parties. 

I  cannot  admit  Uiat  the  attorney-general  can, 
at  the  request  of  private  oartie8,rightfullyallow 
the  use  of  the  name  ana  power  of  the  United 
States  in  proceedings  fbr  the  annulment  of  pa- 
tents, upon  such  pcurties  executing  a  bond  as  se- 
curity for  costs,  or  upon  any  other  stipulation 
of  indemnity  to  tbem.  If  the  United  States 
have  not  sumdent  interest  in  property  to  jus- 
tify the  expenses  of  proper  litigation  for  its 
maintenance,  they  had  much  better  let  it  00. 
It  would  seem  that  Congress  designed  to  pat  its 
mark  of  condemnation  upon  the  practice  of  ob- 
taining services  from  private  parties,  without 
incurnnff  liabilities  for  them,  such  as  was 
adopted  m  this  case,  when,  on  May  4, 1884,  it 
declared  that  "Hereafter  no  department  or  offi- 
cer of  the  United  States  shall  accept  voluntary 
service  for  the  Government,  or  employ  per- 
sonal service  in  excess  of  that  authorizea  by 
law,  except  in  cases  of  sudden  emergency  in- 
volving the  loss  of  human  life  or  the  destruc- 
tion of  property."  28  U.  S.  Stat  at  L.  17.  The 
language  here  used  clearly  indicates  that  the 
Government  shall  not,  except  in  the  emergen- 
cies mentioned,  place  itself  under  obligatS>ns 
to  anyone.  The  principle  condemned  is  the 
same,  whether  the  party  rendering  the  service 
does  so  without  any  charge  or  bemuse  paid  by 
other  parties.  The  Government  is  forbidden  to 
accept  the  service  in  either  case. 

It  is  not  to  be  supposed  that  any  bead  of  the 
Departfiient  of  Justice  has  or  would  intentioii> 
ally  lend  the  name  and  power  of  the  Qorenk-  [3| 
ment  to  further  private  ends,and  yet  there  is  no 
practical  difference  between  that  course  of  piro> 
cedure  and  the  one  adopted  in  this  case.  The 
opinion  of  the  court  shows,  above  all  contro- 
versy, the  utter  groundlessness  of  the  dbarges 
upon  which  it  is  sought  to  set  aside  the  survey. 
A  very  little  attention  to  the  proceedings  had 
before  the  Land  Department  in  the  oonteit 
upon  that  survey  would  have  satisfied  the  at- 
tomey-general of  the  futility  of  any  attempt  to 
disturb  it,  and  it  is  not  probable  that  he  would 
have  authorized  any. 

But  independently  of  these  considerations  I 
cannot  assent  to  the  position  announced  in  the 
opinion  of  the  court,  that  the  attoroey-generml 
has  unlimited  authority  by  virtue  of  his  office 
to  institute  suits  to  set  aside  patents  issued  by 
the  Government.  He  is  the  head  of  the  De- 
piutment  of  Justice,  and  as  such  he  is  charged 
with  the  superintendence  and  direction  d  aU 
district  attomeys  of  the  United  States,  and  gen- 
erally of  all  litigation  in  which  the  Umted 

125  l.S. 


' 


1887. 


'HOfiXIN  Y.   FlfiHBR. 


817-284 


States  are  interested.  He  is  also  the  legal  ad- 
riser  of  the  beads  of  the  executive  departments: 
ind  if  they  are  fraudulently  imposed  upon  in 
the  discharge  of  their  duties,  or  nave  mfstali^en 
the  law,  he  may  at  their  request  take  such  legal 
prooeedinss  as  are  necessary  to  correct  their 
enon  and  revoke  their  action.  The  legislation 
of  Congress  points  out  the  infinite  variety  of 
cun  where  legal  proceedings  may  be  taken  on 
behalf  of  the  United  States  In  the  enforcement 
of  their  ri^u,  the  protection  of  their  property, 
and  the  punishmoit  of  offenses;  and  wherever 
DO  authority  is  conferred  by  statute  express  or 
implied  for  the  institution  of  suits,  none  in 
fflv  judgment  exists.  Whenever  Congress  has 
fdt  It  important  that  patents  for  hmos  should 
be  revoked,  either  because  of  fraud  in  their 
mw,  or  of  breach  of  conditions  in  them,  it  has 
ooi  f aOed  to  authorize  legal  proceedings  for  that 
porpoee.  In  a  multitude  of  cases  titles  to  lands, 
upon  which  whole  communities  live,  rest  upon 
patents  of  the  United  States.  In  several  in- 
Mancea,  cities  having  more  than  a  hundred 
thoQsand  people  residing  within  their  limits 
are  buih  on  land  patented  by  the  Government. 
I  cannot  believe  tnat  it  is  within  the  power  of 
the  attorney-general,  to  be  exerdsea  at  any 
time  in  the  future,  this  generation  or  the  next 
i^y^  —as  no  Statute  of  Limitations  runs  against  the 
1*^]  Government— to  institute  suits  to  unsettle  the 
title  founded  upon  such  patento,  even  where 
there  are  allegations  of  fraud  in  obtaining 
theoL  There  must  be  a  time  when  such  alle 
latkMM  will  not  be  heeded  The  examination 
mto  alleged  frauds,  when  the  patents  are  ap- 
plied for,  ouffht  to  close  all  controversy  respect- 
log  them;  c^arly  so.  imless,  upon  newly  dis- 
eovered  evidence  of  the  most  convindng  char- 
acter, Coogreas  should  direct  proceedioffs  to  be 
isatitQied  to  set  aside  the  patents,  and  Uiat  re- 
sult can  be  obtained  without  impairing  the 
title  of  innocent  parties.  The  power  of  the 
attorney-general,  if  admitted  when  a  single 
penoo  holds  title  under  a  patent,  may  be  ex- 
tfdacd  in  cases  where  a  whole  community 
Loklfl  under  a  similar  instrument.  If,  without 
the  aothoritjr  of  Congress,  such  proceedings 
mav  be  instituted  by  him  upon  the  repetition, 
as  m  thia  case,  of  old  charges,  or  upon  the  un- 
supported statements  of  mterestea  parties,  a 
dood  may  at  any  moment  be  cast  upon  tlie 
titles  of  a  whole  people,  and  there  would  be 
in  hifl  hands  a  tremendous  weapon  of  vexation 
and  oppression.  I  can  never  assent  to  the  pod- 
tioo  that  there  exists  in  any  officer  of  the  Qov- 
emniaDt  a  power  so  liable  to  abuse  aiul  so  dan- 
geroos  to  tae  peace  of  many  communities. 

I  do  not  recogize  the  doctrine  that  the  at- 
torney-general takes  any  power  by  virtue  of  his 
office,  except  what  the  Constitution  and  the 
lawa  confer.  The  powers  of  the  executive  of- 
ficers of  EngUnd  are  not  vested  in  the  exec- 
Qtive  ofBcers  of  the  United  States  Government, 
simply  because  they  are  called  by  similar 
oames.  It  is  the  theory,  and  I  may  add  the 
glofy.  of  our  institutions  that  they  are  founded 
upon  law,  that  no  one  can  exercise  any  author- 
fcy  over  the  righte  and  interests  of  others  ex- 
cept ponuant  to  and  in  the  manner  authorized 
by  law. 

la  the  case  of  the  Floyd  Aceeptaneei,  74  U. 
S.  7  Wall  676  [19:  178J  speaking  of  the  pow- 
mm  of  an  oiBcer  of  the  Government— in  that 
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case  of  the  Secretary  of  War— this  court  said: 
"  When  this  inquiry  arises,  where  are  we  to 
look  for  the  authority  of  the  officer?  The  an- 
swer which  at  once  suggeste  itself  to  one  fam- 
iliar  with  the  structure  of  our  Government,  in 
which  all  power  is  delegated,  and  is  definea  by 
law,  consUtutional  or  statutory,  is,  that  to  one 
or  both  of  these  sources  we  must  resort  in  every 
instance.  We  have  no  officers  in  this  Govern- 
ment, from  the  President  down  to  the  most 
subordinate  agent,  who  does  not  hold  office 
under  the  law,  with  prescribed  duties  and 
limited  authority." 

If  the  attorney-general  possesses  the  powers 
ascribed  to  him,  in  the  absence  of  any  law  de- 
fining them,  we  have  this  singular  condition 
presented^at  the  owner  of  property  derived 
from  the  IJnited  Stetes  by  the  most  solemn  in- 
struments, holds  his  possession  subject  to  the 
liability  that  it  may  be  disturbed  at  ai^  time 
by  a  suit  of  the  Government,  brought  at  the 
will  of  that  officer,  a  not  very  creditable  com- 
mentary on  our  institutions;  but  if  the  owner 
can  trace  his  title  to  some  other  source,  he  may 
have  a  reasonable  degree  of  certainty  that  lie 
wiU  not  be  unnecessarilv  disturbed. 

Aside  from  the  qualifications  thus  expressed 
to  the  views  of  the  court,  there  is  much  in  the 
opinion  which  nves  me  great  satisfaction.  It 
holds  that  in  suits  brougnt  by  the  Ck>vernment 
I  for  relief  against  an  instrument  fOleged  to  have 
been  obtained  by  fraud  or  deceit,  or  any  prac- 
tice which  woiild  justify  a  court  in  granting 
relief,  the  Government  must  show,  like  a  prT 
vate  individual,  that  it  has  such  an  interest  in 
the  relief  sought  as  entitles  it  to  move  in  the 
matter.  If  it  be  a  question  of  property,  a  case 
must  be  made  in  which  the  court  can  afford  a 
remedy  in  regard  to  that  property;  if  it  be  a 
question  of  fraud,  which  would  render  the  in- 
strument void,  the  fraud  must  operate  to  the 
prejudice  of  the  United  States;  and  if  it  is  ap- 
parent that  the  suit  is  brought  for  the  benefit 
of  some  third  party,  and  that  the  United  Stetes 
have  no  pecuniary  interest  in  the  remedy 
sought,  ana  are  under  no  obligation  to  the  par- 
ty, who  will  be  benefited,  to  sustain  an  action 
for  his  use;  in  short,  if  there  does  not  appear 
any  oblifration  on  the  part  of  the  United  Stetes 
to  the  public,  or  t;/any  individual,  or  any  inter- 
est of  Uieir  own,  they  can  no  more  sustain  such 
an  action  than  any  private  person  could  under 
fidmilar  drcumstancos. 

From  this  ruling  some  degree  of  peace  and 
security  may  come  to  holders  of  titles  derived 
by  patent  from  the  Government. 

from  the  clear  and  full  stetement,  in  the 
opinion  of  the  court,  of  the  case  and  of  the  con- 
troversies before  the  Land  Department,  involv- 
ing the  same  questions  now  presented,  there 
can  be  but  one  conclusion,  and  that  is  that  Uie 
decree  below  dismissing  the  bill  was  in  oonso- 
nance  with  Justice  and  right. 


RICHARD  HOSEIN  vr  al.,  Appt$., 

e. 

FRANK  H.  FISHER  bt  al. 

(See  S.  a  Reporter's  ed.  tl7-»L) 

IMay  in  reiaue  of  patent — tacha  expanded 
elaime  etaitne  when  waived-^omieeione  in 
record. 
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SUPBEUB  COUBT  OF  THE  UNITED  STATES. 


Oct   Term, 


L  Tbe  Question  whether  delay  in  applying  tor  a  * 
reissue  or  a  patent  has  been  reasonable  or  unrea- 
sonable is  a  question  of  law  for  the  determination 
of  the  court. 

2.  The  action  of  the  Patent  OlBoe  in  grantinflr  a 
reissue,  and  deoidlng  that  the  applicant  had  not 
been  (guilty  of  laches,  is  not  euffioient  to  explain  a 
delay  in  the  apphoation  which  otherwise  oonsti- 
tut^  laches. 

8.  Where  a  reissue  expands  the  claims  of  the , 
original  patent,  and  it  appears  that   there  was  a 
delay  in  applying  for  it.  the  delay  invalidates  the 
reiasue  unless  accounted  for  and  shown  to  be  rea- 
sonable. 

4.  Where  it  does  not  appear  that  any  attempt  has 
been  made  to  secure  by  the  original  pa^nt  tne  in- 
ventions covered  by  the  new  claim  in  the  reissue, 
those  inventions  must  be  regarded  as  having  been 
abandoned  or  waived,  so  fiar  as  the  reissue  Is  con- 
cerned. 


5.  The  appellees  may  bring  before  this  court,  bv 
etrtiorarL  any  necessary  part  of  the  record  which 
the  appellaots  have  onutted  to  bring  before  it. 


[No.  169.] 
Argued  Feb,  7,  1888.    Decided  March  19,  1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Calif ornia,  awarding  to  plaintifCs  a  sum 
of  money  as  profits  derived  oy  defendants  from 
the  infringement  of  reissued  letters  patent  Be- 
termed. 

The  facts  are  f uUy  stated  by  the  court 

Mr.  M.  A.  Wheaton,  for  appellants: 

To  make  a  combination  patentable  there  must 
be  a  loint  action  of  the  aevices,  or  elements, 
which  action  is  different  in  kind  from  the  in- 
dividual or  agmgate  action  of  the  devices  when 
used  separatenr. 

BeckendorferY.  Paber,  92  U.  S.  847  (28:719), 
and  cases  cited;  Bom^,  Patents,  77^  78. 

A  ball  and  socket  joint  is  defined  m  Knight's 
American  Mechanical  Dictionary:  "Ball  and 
Socket  Joint"  Vol.  I.  219. 

Complainant  can  recover  the  profits  due  to 
his  invention  alone.  If  the  patent  covers  a 
part  only  of  the  machine  which  infringes,  the 
recovery  must  be  limited  accordingly. 

Philpy.  Nock,  84 U.  S.  17  Wall  460(21:679); 
BeU  v.  Danide,  1  Fish.  Pat  Cas.  879,  880; 
Moiory  v.  Whitney,  81  U.  S.  14  Wall.  650-^58 
(20:865, 866);  LiUlefield  v.  Perry,  88  U.  8.  21 
Wall  228-230  (22:581,  582);  Carter  v.  BaJcer, 
1  Sawy.  527;  Can  v.  Brown,  2  Fish.  Pat  Cas. 
275;  Wayne  v.  Holmes,  Id.  29,  80;  Cox  v.  Origge, 
Id.  178;  Buerk  v.  ImJiaeuser,  2  Bann.  &  A. 
452,  455-456;  Furbush  v.  Bradford,  1  Fish. 
Pat  Cas.  817;  Conover  v.  Mers,  6  Fish.  Pat 
Cas.  506;  Cawood  Patent,  94  U.  S.  710(24:243); 
Black  V.  Muneon,  2  Bann.  &  A.  623-625;  In- 
gels  V.  Mast,  Id.  24;  Jones  ▼.  Morehead,  68  U. 
8.  1  Wall.  165  (17:664):  Magic  Buffle  Co.  v.  Elm 
City  Co.  2  Bann.  &  A.  511-512;  La  Baw  v. 
Hawkins,  Id.  561;  Webster  v.  New  Brunswick 
Carpet  Co.  Id.  67-71;  Oarretson  v.  Clark,  4 
Bann.  &  A.  536,  589;  Star  Salt  Caster  Co.  v. 
Grossman,  Id.  566-56i8;  IngersoU  v.  Musgrove, 
3  Bann.  &  A.  304;  Schillinger  v.  Qunther,  Id. 
498. 

Damages  must  be  proved. 

Nobcitson  V.  Blake,  94  U.  8. 783,  734  (24:246, 
247). 

Royalties  paid  for  other  patents  by  an  in- 
fringer are  allowed  to  him  in  the  accounting. 

Le  Baw  v.  Hawkins,  2  Bann.  &  A.  565; 
American  Nicholson  Pavement  Co.  v.  Elizabeth, 
1  Bann.  &  A.  461,  462. 

The  same  rule  prevails  when  the  infringer 
owns  the  patent  which  covers  an  invention 
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that  has  increased  the  selling  price  of  the  in- 
fringing machine. 

Steam  Stone  Cutter  Co.  ▼.  Windsor  J^g.  Cb. 
4  Bann.  &  A.  450. 

A  final  decree  for  nominal  damages  onlj 
should  be  entered. 

N.  T.  v.  Bansom,  64  U.  8.  23  How.  490 
(16:516). 

Messrs.  John  H.  Miller  and  /.  P,  Lang- 
home,  for  appellees: 

To  determine  the  extent  of  the  invention  se- 
cured by  a  reissued  patent,  the  state  of  the  art 
at  the  time  the  original  patent  was  granted  must 
be  considered. 

Oameau  v.  Hozier,  102  U.  8.  284  (26: 134); 
Eachus  V.  BroomaU,  115  U.  8.  434(29.421). 

It  is  within  the  scope  of  a  reissue  that  it 
contain  a  fuller  description  than  the  original. 

Bobertson  v.  Seoombe  Mj'g.  Co.  10  BUtchf. 
481. 

It  win  not  do  for  the  patentee  to  wait  untfl 
other  inventors  have  produced  new  forms  of 
improvement,  and  then,  with  the  new  light  thus 
acciuired,  under  pretense  of  inadvertence  and 
mistake,  apply  for  such  an  enlargement  of  his 
claim  as  to  niake  it  embrace  tliese  new  forms. 

MiUer  v.  Bridgeport  Brass  Co.  104  U.  8.  850 
(26:788);  Campbell  y.  James,  101 U.  S.  856  (26: 
786);  MahnY.  Barwood,  112  U.  8.  360-362(28: 
667, 668). 

Any  unnecessary  laches  or  delay  affects  the 
right  to  reissue  the  patent 

WoUensnk  v.  Beiiier,  115  U.  S.  96  (29:  350); 
NewY.  Warren,  22  Off.  Gaz.  588;  PoppenJtusen 
Y.  FaUce.  2  Fish.  Pat.  Cas.  218. 

A  judicial  interpretation  of  the  specification 
or  claim  of  a  patent  furnishes  a  proper  occasion 
for  a  surrender  and  reissue,  when  the  error  was 
inadvertent. 

Doughty  Y.  West,  6  Blatchf.  429;  BUm  Y.Qay- 
lard  P.  V.  d'  M.  Co.  7  Blatchf.  279. 

Chanc:e  of  form  is  not  a  substantial  change, 
unless  the  form  is  of  the  essence  of  the  inven- 
tion. 

Winans  y.  Denmead,  56  U.  8.  15  How.  880 
(14:717);  Murphy  v.  Eastham,5  Fish.  Pat  Cas. 
806;  Be  Newall,  4  C.  B.  N.  8.  269;  Tatham  t. 
Le  Boy,  2  Blatchf.  486. 

Reversal  of  parts,  not  accompanied  by  m 
change  of  function  or  mode  of  operation,  does 
not  avoid  the  charge  of  infringement 

Atlantic  Works  v.  Brady,  107  U.  8.  1»2  (27: 
438). 

Mr,  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  brouj^ht  in  the  Cir-  [i 
cuit  Court  of  the  United  States  U)r  the  District 
of  California,  by  Frank  H.  Fisher  and  Joaboa 
Hendy  against  Richard  Hoskin  and  others,  for 
the  infringement  of  reissued  letters  patent  No. 
8876,  granted  to  Frank  H.  Fisher,  September 
2. 1879,  on  an  application  filed  March  29, 1879, 
for  an  "improvement  in  hydraulic  mining  tip* 
paratus,"  the  original  patent.  No.  110,222,  bav- 
mgbeen  granted  to  Fisher,  December  20, 1»70. 
This  reissue  was  a  second  reissue,  and  it  ap- 
pears that  tbere  was  a  first  reissue,  No.  5193, 
dated  December  17,  1872,  granted  on  the  sur- 
render of  the  original  patent,  and  that  the  sec- 
ond reissue  was  grantea  on  the  surrender  of  the 
first  issue. 

The  bill  of  complaint  sets  forth  the  fmct  of 
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tbe  surrender  of  the  origiDal  patent  and  the 
panting  of  the  first  reissue,  and  tliat  the  first  re- 
issued patent  is  ''ready  in  court  to  be  produced" 
by  tbe  plaintiffs,  "or  a  duly  authenticated  copy 
thereof."  The  bill  also  sets  forth  that  the  sec- 
ond reissue  "was  issued  for  the  same  invention 
as  that  described  in  the  original  letters  patent." 

There  was  only  one  claim  In  the  original 
patent,  as  follows:  "The  swivel-jointed  nozzle 
and  pipes  A  B  D  E,  combined,  as  described, 
with  the  lever  F,  working  through  slotted  post 
/,  strap  f ,  lever  e,  and  pawl  and  ratchet  J  k,  for 
thepurpose  specified. 

The  secona  reissue  contains  three  claims,  as 
follows:  "1.  The  swivel-iointed  sections  A  B 
and  ball  and  socket  jointed  section  D  £,  com- 
bined, as  described,  with  the  lever  F,  working 
through  slotted  posts  f,  strap  i,  lever  C,  and 
pawl  and  ratchet  J  K,  for  the  purpose  set  forth. 
2.  A  ball  and  socket  joint  for  connecting  the 
discharge  pipe  of  a  hydriHilic  mining  appara- 
tus with  the  end  of  a  swivel  section,  B,  sub- 
stantiallv  as  above  described.  8.  The  discbarge 
pipeE,  having  a  seroi-cylindrical  or  ball  shaped 
[210]  enlargement  at  its  base,  in  combination  with  a 
corresponding  cup  shaped  socket,  D,  on  the 
end  01  the  horizontally-swiveling  section  B, 
substantially  as  and  for  the  purpose  described." 

The  claim  of  the  original  patent  and  the  first 
claim  of  the  second  reissue  are  substantially 
alike.  It  is  not  alleged  that  the  defendants 
have  infringed  the  first  claim  of  the  second 
reissue,  or  that  their  apparatus  would  have  in- 
fringed Uie  claim  of  the  original  patent.  The 
contention  is  that  they  have  infnnged  claims 
2  and  8  of  the  second  reissue. 

The  answer  sets  up  that  the  second  reissue 
contains  new  matter,  which  was  not  contained 
in  tbe  original  patent,  and  which  describes 
and  claims  that  of  which  Fisher  "was  not  the 
inventor;"  that  Fisher  did  not  discover  or  In- 
vent or  make  any  hydraulic  machine  which  ma- 
chine or  combination  included  either  a  ball  and 
socket  loint,  or  ball  and  socket  jointed  sections, 
or  a  discharge  pipe  having  a  ball  shaped  en- 
largement at  its  base;  that  his  original  patent 
dioTnot  contain  anv  description  of  either  of 
those  devices,  and  did  not  claim  them  in  any 
combination  or  otherwise;  that  all  that  is  said 
in  the  second  reissue  about  a  ball  and  socket 
jointed  section,  and  ball  and  socket  joints,  and 
a  discbarge  pipe  with  a  ball  shaped  enlarge- 
ment at  its  base,  is  new  matter,  which  was  not 
contained  in  the  original  patent,  and  was  in- 
serted in  the  second  reissue  by  Fisher  fraudu- 
lentlv  and  for  the  sake  of  deceiving  and  mis- 
leading the  public,  he  well  knowing  that  no 
part  of  it  was  his  invention,  and  also  knowing 
that  it  was  not  contained  in  the  ori^al  patent; 
and  that,  bv  reason  of  such  fraudulent  inser- 
tion of  such  new  matter,  the  second  reissue  is 
void. 

Issue  was  joined  and  proofs  were  taken  on 
both  sides,  and,  on  the  17th  of  March,  1882,  the 
case  having  been  heard  by  the  circuit  judge,  an 
interlocutory  decree  was  entered  in  favor  of 
the  plaintins,  adjudging  the  second  reissue 
to  be  valid,  and  that  the  defendants  had  in- 
fringed upon  the  2d  and  8d  claims  of  it,  and 
awarding  a  decree  to  the  plaintiffs  for  profits 
and  damages,  and  ordering  a  reference  to  a 
r2201  ^'^^^^  ^  ascertain  them,  and  a  perpetual  in- 
*■        ^    junction  in  regard  to  the  second  and   third 
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claims.  Afterward,  a  rehearing  was  ordered 
by  the  circuit  judge  to  be  had  upon  the  same 
testimony.  The  rehearing  was  had  before  the 
circuit  justice  and  the  circuit  judge,  and,  on 
the  4th  of  September,  1882,  an  interlocutory 
decree  was  entered  in  the  same  terms  as  the 
first  interlocutory  decree.  On  the  report  of  the 
master,  a  final  decree  was  entered,  March  7, 
1884,  awarding  to  the  plaintiffs  a  sum  of  mon- 
ey as  profits  d^ved  by  the  defendants  from  the 
infringement. 

It  M  to  be  gathered  from  the  record  that 
Fisher  had  at  some  time  brought  a  suit  against 
one  or  both  of  the  present  defendants  named 
Craig,  for  the  infringement  of  the  first  reissue, 
and  at  the  commencement  of  the  taking  of  evi- 
dence on  the  part  of  the  plaintiffs  in  the  pres* 
ent  suit,  the  following  stipulation  is  found  en- 
tered on  the  record:  "It  is  stipulated  and  agreed 
by  and  between  the  counsel  for  the  respective 

Sarties  herein,  that  the  evidence  taken  and  on 
le  in  this  court  in  the  case  of  FUher  v.  Oraig, 
number  1144,  shall  be  considered  in  evidence 
in  this  case,  reserving,  however,  to  each  party 
the  right  to  introduce  such  additional  evidence 
as  they  may  desire.  It  is  further  agreed  that 
in  case  any  exhibits  introduced  in  evidence 
in  said  case  of  FUher  v.  Oraig  shaU  be  missing 
^m  the  files,  the  same  may  be  supplied,  each 
party  supplying  his  own  exhibits. "  It  does  not 
appear  by  the  record  to  what  extent  the  evi- 
dence taken  and  on  file  in  the  same  court  in  the 
case  of  Fuher  v.  Oraig,  thus  referred  to,  was 
used  on  the  hearing  of  the  present  case.  There 
is  found  in  the  record  a  paper  marked  "Exhibit 
No.  5,"  being  a  certified  copy  from  the  Patent 
Office,  certified  March  8, 1878,  of  the  original 
patent  granted  to  Fisher,  with  its  specification 
and  drawings.  There  is  no  separate  memoran- 
dum in  the  record  of  the  introduction  of  this 
original  patent  in  evidence;  but,  as  it  is  found  in 
Uie  record,  under  a  certificate  of  the  clerk  of  the 
circuit  court  that  it  is  a  part  of  the  record,  and 
of  the  proceedings  in  the  cause,  we  must  ac- 
cept it  as  such,  and,  if  necessary,  assume  it  to 
have  been  a  part  of  the  evidence  taken  and  on 
file  in  the  case  of  FUiier  v.  Oraig^  and  covered 
by  the  stipulation  above  referred  to.  That 
stipulation  was  to  the  effect  that  the  evidence 
in  Fisher  v.  Oraig  should  "  be  considered  in  evi- 
dence in  this  case." 

The  first  reissue  is  not  found  in  the  record. 
The  plaintiffs  do  not  appear  to  have  put  it  in 
evidence,  although  the  bill  avers  that  it  is 
ready  in  court  to  be  produced  by  them,  or  a 
duly  authenticated  copy  of  it  Ih  or  does  it  ap- 
pear that  the  defendants  put  it  in  evidence,  al- 
though, as  the  suit  of  Fisher  v.  Craig  was 
founded  upon  it,  it  is  to  be  inferred  that  it 
must  have  oeen  part  of  the  evidence  taken  and 
on  file  in  that  case,  and  which,  by  the  stipula- 
tion, was  to  be  considered  in  evidence  in  this 
case.  Nevertheless,  neither  party  has  brought 
it  before  us. 

The  plaintiffs  contend  that,  in  order  to  deter- 
mine the  validity  of  the  second  reissue,  that 
must  be  compared  with  the  first  reissue,  on  the 
surrender  of  which  it  was  granted;  that  in  the 
absence  of  the  first  reissue  no  such  comparison 
can  be  made;  that,  therefore,  it  must  be  pre- 
sumed that  the  first  reissue  and  the  second  re- 
issue were  both  for  the  same  invention;  and 
that  it  must  also  be  presumed  that  the  second 
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•Dd  tbird  claims  of  the  second  reissue  were 
contained  in  the  first  reissue.  But  we  are  of 
opinion  tbat,  Uie  original  patent  and  the  second 
reissue  being  properly  before  us,  we  have  a 
right  to  compare  them  with  eacli  other,  and 
that,  upon  such  comparison,  the  question  of 
the  validity  of  the  second  reissue  must  be  de- 
termined. 

Under  the  proffer  in  the  bill  of  complaint,  it 
was  for  the  plaintiffs  to  introduce  the  first  re- 
issue in  evidence;  and  if  they  desire  to  show  an 
excuse  for  the  delay  of  more  than  eight  years 
and  three  months  after  the  granting  of  the  orig- 
inal patent  in  applying  for  the  second  reissue, 
by  showing  that  the  firat  reissue,  granted  a  lit- 
tle less  than  two  years  after  the  date  of  the  orig- 
inal patent,  contained  substantially  claims  2 
and  8  of  the  second  reissue,  they  should  have 
affirmatively  made  good  that  excuse,  by  them- 
selves introducing  the  first  reissue  in  evidence, 
or  bringing  it  berore  us  in  the  record  as  a  part 
of  the  evidence  taken  and  on  file  in  the  case  of 
FUher  v.  Craig, 

Under  the  allegations  contained  in  the  an- 
swer, that  the  origbal  patent  did  not  claim  the 
devices  covered  by  the  2d  and  Sd  claims  of  the 
second  reissue,  and  that  said  2d  and  8d  claims 
are  new  matter,  not  contained  in  the  original 
patent,  and  that  the  second  reissue  is  vom  by 
reason  of  such  new  matter,  the  question  is  fair- 
[2221  ^y  I'A^^*  ^^  tbo  ^&ce  of  the  original  patent 
and  the  second  reissue,  as  to  the  effect  of  the 
delay  of  more  than  eight  years  and  three 
months  after  the  date  of  the  original  patent  in 

.  applying  for  the  second  reiraue,  the  case  stand- 
ing, for  the  purpose  of  such  comparison,  as  if 

.   there  never  had  been  any  first  reissue. 

In  the  case  of  WoUemak  ▼.  Beiher,  115  U.  8. 
96  [29: 850],  the  foUowing  propositions  were 

:   laid  down  by  this  court:  (1)  The  question 

:  whether  delay  in  applying  for  a  reissue  of  a  pa- 

*  tent  has  been  reasonable  or  unreasonable  is  a 
question  of  law  for  the  determination  of  the 
court.  (2)  The  action  of  the  Patent  Office  in 
granting  a  reissue,  and  deciding  that,  from 
special  circumstances  shown,  it  appeared  that 
the  applicant  had  not  been  guilty  of  laches  in 
applying  for  it,  is  not  sufficient  to  explain  a 
delay  in  the  application  which  otherwise  ap- 
pears unreasouable  and  to  constitute  laches. 
(8)  Where  a  reissue  expands  the  claims  of  the 
original  patent,  and  it  appears  that  there  was  a 
delay  of  two  years,  or  more,  in  applying  for  it, 
the  delay  invalidates  the  reissue,  untess  ac- 
counted lor  and  shown  to  be  reasonable.  These 
principles  are  applicable  to  the  present  case, 

•  and  require  that  the  decree  of  the  circuit  court 
should  be  reversed.  The  delay  is  not  account- 
ed for  by  the  plaintiffs,  nor  shown  to  be  rea- 
sonable. 

The  descriptive  parts  of  the  specifications  of 
the  original  patent  and  the  second  reissue  are 
substantially  alike,  and  the  drawings  of  the 
two  are  the  same;  but  claims  2  and  8  of  the 
second  reissue  are  not  found  in  the  orif^nal  pa- 
tent. The  claim  in  that  patent  to  the  swivel- 
jointed  n(»zle  and  pipes  A  B  D  E,  combined 
with  the  other  parts  of  the  machine,  and  to 
nothing  else,  was,  under  the  decisions  of  this 
court,  an  abandonment  and  dedication  to  the 
public  of  subcombinations  less  than  the  whole 
combination ,  after  an  unexplained  del^  such  as 
that  in  the  present  case.    The  2d  and  8d  claims 
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of  the  second  reissue  are  daims  to  such  sub- 
combinations. It  was  not  indicated  in  the  spec- 
ification of  the  original  patent  that  Fisher  con- 
sidered his  invention  as  condsting  in  anything 
less  than  a  combination  of  all  the  dements  em- 
braced in  the  combination  daimed  in  that  pa- 
tent. [223 

In  the  recent  case  of  Parker  dk  WnppU  Co,  v. 
TdU  Clock  Co,  128  U.  B.  87  [ante,  100],  it  was 
held  that  what  was  suggested  or  indicated  in 
the  original  specification,  drawings,  or  I^Oent 
Office  model  is  not  to  be  considered  as  a  part 
of  the  invention  intended  to  have  been  covered 
by  the  original  patent,  unless  it  can  be  aeeo 
from  a  comparison  of  the  original  and  the  rets> 
sued  patents  that  the  invention  which  the  ord- 
inal patent  was  intended  to  cover  embraced  the 
things  thus  suggested  or  indicated  in  the  orig- 
inal specification,  drawing  or  Patent  Oflaoe 
modd,  and  unless  the  original  specificaticm  in- 
dicated that  those  things  were  embraced  in  the 
invention  intended  to  have  been  secured  by  the 
original  patent;  and  tliat,  where  it  did  not  ap- 
pear that  any  attempt  had  been  made  to  secure 
by  the  original  patent  the  inventions  covered 
by  the  new  claims  in  the  reissue,  Uiose  inven- 
tions must  be  regarded  as  having  been  aban- 
doned or  waived,  so  far  as  the  reissue  was  con- 
cerned. 

The  plaintiffs  contend  that  it  appears  from 
the  testimony  of  Fisher  that  it  was  the  result  of 
the  suit  of  Fisher  v.  Craig,  brought  on  the  first 
reissue,  which  convinced  him  that  that  reissue 
was  inoperative,  and  that  he  took  out  the  sec- 
ond reissue  to  remedy  the  defect  in  the  fiiat; 
and  that  the  dday  in  taking  out  the  second  re- 
issue is  explained  by  the  fact  that  the  suit  on 
the  first  reissue  was  pending.   Bat  we  have  not 
before  us  the  proceedings  m  the  suit  of  FUker 
V.  Craig,  to  such  an  extent  as  to  be  able  to  form 
any  intelligent  Judgment  upon  the  question  as 
to  how  far  the  prooeedinss  in  that  suit  bear 
upon  the  question  of  the  dday  in  taking  out 
the  second  reissue.    If  the  pliuntiffs  desired  to 
avail  themsdves  of  those  proceedings  to  show 
sudi  excuse,  it  was  their  duty  to  have  brought 
them  before  us,  if  they  were  a  part  of  the  evi- 
dence in  this  case  under  the  stipulation  above 
referred  to.    Although  the  defendants  did  not 
incorporate  them  in  the  record,  and  althoag^h 
the  clerk  of  the  court  below,  in  making  his  re- 
turn to  this  court,  certifies  that  what  is  con* 
tained  in  the  transcript  is  a  '*  full,  true  and  cor- 
rect copy  of  the  record  (excepting  models),  and 
of  all  proosedines  in  the  above  and  therein  enti- 
tled cause,  and  that  the  same  together  constitote 
the  transcript  on  appeal  to  the  Supreme  Court      [\ 
of  the  United  States  in  said  cause,"  such  certifi- 
cate being  entitled  in  the  present  cause,  it  was 
Perfectly  competent  for  the  plaintiffs  to  have 
rought  before  this  court,  and  it  was  their  duty 
to  have  done  so,  by  certiorari,  any  necessarr 
parts  of  the  record  which  the  defendants  bad 
omitted  to  bring  before  us. 

The  decree  of  Uie  Circuit  Coftrt  i$  rewerwed,  amd 
the  ease  i$  remanded  to  the  Cireuit  Court  for  the 
Northern  Dietnei  of  Catifomia,  with  a 
to  dimiu  the  bill,  ioith  eoete. 
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;OHN  P.  HARTRAJTFT,  Collector  of  Cu»- 
toms  for  the  Dibtbictof  Philadelphia, 
fif,  in  Err,, 

JOSEPH  B.  SHEPPARP  bt  al. 

<8ee  8.  C  Beporten*  ed.  887, 888.) 

Duty  on  guUtt. 

Qonti  composed  of  oottoo  and  eider-down,  or 
mk  ud  elder-down,  the  eider-down  in  each  oaee  be- 
Ipf  the  component  material  of  chief  ralne,  are 
efearfeable  with  the  duty  of  20  per  centum  ad  valor" 
m  under  section  2S18.  Act  of  March  8, 1888,2e8tat. 
it  L  SOjather  than  86  per  centum  as  a  manufacture 
of  ootton,  or  SO  per  centum  as  a  manufacture  of 
wUoh  bOIk  is  the  component  material  of  chief  Talue. 

TNo.  191.1 
Argued  FA.  17, 1888,     Deeided  AprU  2,  1888. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
finia,  to  review  a  Judgment  for  plaintiff,  in  a 
nit  to  recover  Imck  duties   illegally  paid. 

The  facts  are  stated  In  the  opinion. 
JTr.O.  A.  Jeaks,  SoUciior-Oen.,  forplaintiif 
is  error. 
JV^.  Fhink  P.  Priehard,  for  defendants  in 


The  following  opinion,  prepared  by  Mr,  Ohitf 
hufUce  Wait«»*  was  delivered  by  toe  court  as 
ili  opinion: 

The  single  question  in  this  case  is,  whether 
qoOts  oompoaed  of  cotton  and  eider-down,or  silk 
sod  eider-down,  the  eider-down  in  each  case  be- 
ioir  Che  component  material  of  chief  value,  are 
dutiable,  on  importation  into  the  United  States, 
is  BMOinfacturesof  ootton  or  of  silk,  not  enumer- 
sled,  at  85  per  centum  ad  valorem  if  of  cot- 
ton, and  at  00  per  centum  ad  valorem  if  of  silk, 
or  at  20  per  centum  ad  valorem  as  manufact- 
ved  articles  not  enumerated,  the  latter  being  the 
smoimt  admitted  to  be  due  by  the  importer  in 
Us  protest  The  CoQe<^r  demanded  the  high- 
«C  imtea,  which  were  paid;  and  this  suit  was 
bioQgbt  to  recover  back  the  difference  between 
thett  amounts  and  a  duty  of  30  per  cent 

The  cftie  depends  upon  the  effect  to  be  given 
the  following  provisions  of  the  Act  of  March  8, 
U88.  chap.  121,22  Stat,  at  L.  488:  "Cotton  cords, 
Aiaida,  gimps,  galloons,  webbing,  goring,  sus- 
pSDden.  bracies,  and  aU  manufactures  of  co^ 
ion,  not  specially  enumerated  or  provided  for 
k  this  Act,  and  corsets,  of  whatever  materi- 
al  eonpoaed,  thirty-flve  _per  centum  ad  valor- 
■:  CO.*  $  2002,  schedule  I,  p.  606.  The  quilts 
wade  of  ootton  and  eider-down  were  assessed 
■Oder  that  provision. 

*'AI1  goods,  wares,  and  merchandise,  notspe- 
daUj  eoamerated  or  provided  for  in  this  Act, 
■■die  of  silk,  or  of  which  silk  is  tbe  compo- 
■cDt  nmtexlal  of  chief  value,  fifty  per  centum 
ad  ▼nlorefn."  Id.  schedule  L,  p.  510.  Those 
of  iilk  mod  eider  down  were  assessed  under  that 


"There  shall  be  levied,  ooUected,  and  paid, 
SB  tbe  hDportstion  of  all  raw  or  unmaniuact- 
vred  artlctes,  not  herein  enumerated  or  provided 
V^,  a  dnty  ot  ten  per  centum  ad  valorem :  and 
ail  anides  manufactured,  in  whole  or  in  part, 

siLUea.  [Bd.] 


not  herein  enumerated  or  provided  for,  a  duty 
of  twenty  per  centum  ad  valorem."  g  2513, 
p.  523.  The  claim  of  the  importer  was  that 
the  articles  should  be  assessed  at  twenty  per 
centum  under  that  section. 

By  g  2499,  p.  491,  it  was  provided  as  fol- 
lows: "And  on  all  articles  manufactured  from 
two  or  more  materials  the  duty  shall  be  assessed 
at  the  highest  rates  at  which  the  component 
material  ox  chief  value  may  be  chargeable.  If 
two  or  more  rates  of  duty  should  be  applicable 
to  any  imported  article,  it  shall  be  chssifi^ 
for  duty  under  the  highest  of  such  rates:  Pro- 
vided, That  nonenumerated  articles  simOar  ia 
material  and  quality  and  texture,  and  the  use 
to  which  they  may  be  applied,  to  articles  on 
the  free  list,  and  in  the  manufacture  of  which 
no  dutiable  materials  are  used,  shall  be  free." 

Quilts  are  nonenumerated  manufactured 
articles,  composed  of  two  or  more  materials. 
Eider-down  is  on  the  free  list  §  2508,  p.  518. 
As  eider-down  is  the  component  material  of 
chief  value  in  the  quilts  involved  in  this  suit,, 
and  that  is  free,  It  foUows  that  they  are  manu- 
factured articles  not  provided  for,  and  there- 
fore chargeable  with  the  duty  of  20  per  centum 
ad  valorem  under  §  2518,  rather  tnan  85  per 
centum  as  a  manufacture  of  cotton,  or  50  per 
centum  as  a  manufacture  of  which  silk  is  the 
component  material  of  chief  value. 

As  such  wa»  the  opinion  of  the  court  below',, 
its  Judgment  to  that  effect  is  ajjhmed. 


ns  r.s. 


JOHN  0.   SPENCER,  Per  in  Err., 

V. 

CAROLINE  L.  MERCHANT,  Exrz.  of 
John  Merchant,  Dec^uBed. 

(Bee  8.  a  Reporter*a  ed.  84S-a8Ll 

Federal  queetion — legidatite  power  to  ias^—d^ 
eition  final— AcL  when  eonetihUionai—eat' 
ofhitant  eum—wuidity  of  aeeetemeni, 

L  Where  pUdntlff  in  tbe  state  oourt  contended 
thi^  a  statute  of  the  State  was  unconstitutional 
and  void  becauiie  it  was  an  attempt  bj  the  Lesisla- 
ture  to  valldat/^  a  void  assessment  without  imring 
tbe  owners  of  the  lands  assessed  an  opoortunity  to 
be  beard  upon  the  assessment  the  aaverse  judff* 
ment  of  such  oourt  afllrmed  oy  the  court  of  ap- 
peals of  the  State,  necessarily  involved  a  decision 
a^nst  a  right  claimed  under  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
Statesu  which  this  court  has  Jurisdiction  to  review. 

2.  Toe  Legislature  may  commit  the  ascertain- 
ment of  the  sum  to  be  raised  by  a  tax,  and  of  the 
t)eneflted  district,  to  commlsnoners,  but  is  not 
bound  to  do  so,  and  may  settle  both  cuestions  for 
Itself:  and  when  it  does  so  its  action  »  conclusive 
and  beyond  review. 

8.  The  Question  of  special  benefit,  and  the  prop- 
er^  to  which  it  extends,  is  of  neccMity  a  question 
of  fact:  and  when  the  Legislature  determines  it  in  a 
case  within  its  general  power,  its  decision  is  flnaL 

4.  Where  a  hearing  Is  given  by  the  taxing  Act  as 
to  the  apportionment  among  tbe  land  owners, which 
furnishes  to  them  an  opportunity  to  raise  all  perti- 
nent and  available  quesaons,  and  to  dispute  their 
liability,  or  its  amount  and  extent,  such  hearing 
was  sufflcient  and  tbe  Act,  in  that  respect,  was  con- 
stitutional. 

6.  Where  the  work  is  one  which  tbe  State  has  the 
authority  to  do,  and  to  pay  for  by  assessment  on 
the  propBTty  benefited,  objections  that  the  sum 
raised  is  exorbitant,  and  that  part  of  the  property 
■mnnsnrt  was  not  benefited,  present  no  <piestloi» 
under  the  Fourteenth  Amendment  to  the  Constitu- 
tion upon  which  this  court  can  review  the  decision 
of  tbe  state  court. 
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d.  It  is  no  objeotlon  to  the  yalldity  of  a  new  as- 
Bessment  made  oy  the  Legislature  that  it  includes 
interest  upon  the  unpaid  part  of  an  old  aasessment 
and  part  of  the  expense  of  leyying  that  smfwi 
ment. 

[No.  872  J 
Submitted  Jan.  10, 1887.    Submution  iet  aside 

and  case  restored  to  docket  for  argvment  before 

fuU  bench,  Mar.  7. 1887.    Besubmitted  ?fc&. 

7, 1888.    Decided  April  f ,  1888. 

rl  ERROR  to  the  Supreme  Ck>urt  of  the  State 
of  New  York,  to  review  a  judgment  of  that 
court,  for  the  defendant,  in  regard  to  the  valid- 
ity of  an  assessment,  upon  an  agreed  state  of 
facts.    Affirmed. 

Reported  below,  1  Cent  Rep.  741,  100  N.  Y. 
685. 

Statement  by  Mr.  Justice  Gray: 

This  case  was  submitted  to  the  general  term 
in  Kings  County  of  the  Supreme  Court  of  the 
State  of  New  York  under  section  1279  of  the 
Code  of  Civil  Procedure,  without  process, 
'  upon  an  agreed  statement  of  facts  signed  by 
the  parties,  the  substance  of  which,  ana  of  the 
statutes  therein  referred  to,  was  as  follows: 

On  June  20,  1888,  the  parties  made  a  con- 
tract in  writing,  by  which  the  plaintiff  agreed 
to  sell  to  the  defendant  a  parcel  of  land  in  the 
Town  of  New  Lots  in  that  county,  and  to 
execute  and  deliver  a  deed  thereof,  with  full 
covenants  of  warranter,  and  free  of  all  incum- 
brances, in  consideration  of  the  sum  of  $8,000, 
part  of  which  was  paid,  and  the  rest  was  i)ay- 
able  on  delivery  of  the  deed.  Upon  examina- 
tion, the  defendant  discovered  that  tbere  re- 
mained unpaid  on  the  land  an  assessment  of 
$1,221.78,  with  interest  from  November  8, 1881, 
a  1 .1  demanded  that  the  plaintiff  should  pay  it, 
but  he  refused.  The  assessment  was  msule  un- 
der the  following  circumstances: 

Bv  the  Statute  of  the  State  of  New  York  of 
1869,  chapter  217,  as  amended  by  the  Statute  of 
(;3471  1870,  chapter  619,  it  was  enacted  in  §  1,  that 
the  supreme  court  held  in  Oie  County  of  Kings 
should,  upon  the  application  of  one  or  more 
freeholders  of  the  Town  of  New  Lots,  appoint 
three  commissioners,  who,  by  §  2,  should 
immediately  proceed  to  lay  out  in  that  town 
a  street  or  avenue  in  continuation  of  Atlantic 
Avenue  in  the  City  of  Brooklyn,  and  by  §  8, 
take  the  land  lying  within  the  boundaries  of 
the  avenue  so  laid  out,  and  after  public  no- 
tice in  two  or  more  newspapers  of  the  county, 
"  at  least  twenty  days  before  meeting  for  that 
purpose,  of  their  intention  to  proceed  to  make 
the  award  and  assessment  reqmred  by  this  Act, 
and  of  the  time  when  and  the  place  where  they 
will  meet  for  that  purpose,  at  which  meeting 
all  persons  interested  may  appear  and  be  heard 
in  relation  to  the  said  awanl  and  assessment," 
award  damages  to  the  owners  of  those  lands, 
and  assess  the  amoimt  of  the  award  and  the 
attendant  expenses  upon  the  lands  lying  within 
three  hundred  feet  on  either  side  of  the  avenue, 
which  in  their  judgment  should  be  benefited 
by  opening  and  extending  it,  aifd  report  such 
award  andassessment  to  the  court  for  confirma- 
tion, after  public  notice  that  all  persons  having 
any  objection  to  it  might  be  heard  before  the 
court;  and  that  upon  its  confirmation  the 
amount  of  the  assessment  should  be  added  by 
I  he  county  supervisors  to  and  made  part  of  the 
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annual  taxes  for  three  years,  one  third  cncb 
year,  with  interest  on  the  portions  unpaid,  and, 
when  collected,  be  paid  over  to  the  owners  of 
the  lands  taken. 

Tbe  Statute  of  1869,  as  amended  by  the 
statute  of  1870,  further  provided,  in  §  <  that 
upon  the  confirmation  of  the  report  as  to  the 
opening  of  the  street,  the  commissioners  should 
be  authorized  to  enter  upon  the  land  taken,  to 
cause  it  to  be  regulated,  prepared  and  graded 
for  public  travel,  and  to  assess  the  expense  of 
such  regulating,  grading  and  preparing  for 
travel  **  upon  the  lands  and  premises  which,  io 
their  judgment,  shall  be  benefited  by  such  im- 
provement, in  proportion  to  the  benefit  accra* 
ing  to  them  by  reason  thereof,  the  district  ol 
assessment  to  extend  back  as  provided  hereto- 
fore in  this  Act;"  and  that  the  amounts  so  as- 
sessed, together  with  interest  at  the  rate  of  7 
per  cent  a  year  from  the  making  of  the  assess- 
ment, should  be  added  to  and  made  a  part  of 
the  annual  taxes  for  the  ensuing  year  upon  the  ^^ 
lands  assessed,  and,  when  collected,  be  applied  i^ 
to  the  payment  of  bonds  issued  under  that 
statute. 

The  commissioners  were  appointed,  laid  out 
the  street,  and  regulated,  graded  and  prepared 
it  for  travel,  and  made  the  award  and  assess- 
ments, as  directed  by  the  statutes  aforesaid. 
The  assessment  made  under  §  4  for  the  expense 
of  regulating,  grading  and  preparing  the  stroet 
for  travel,  amounted  to  more  than  $100,000. 
The  sums  so  assessed  upon  some  lots  were  |>aid; 
but  the  sums  assessed  upon  other  lots  remained 
unpaid,  the  owners  of  these  lots  contesting  the 
validity  of   the  assessment.     The    principa' 
amount  of  the  unpaid  part  of  that  assessment, 
being  $40,664.96,  was  returned  for  five  years  as 
uncollecteid  by  the  treasurer  of  Kinss  County 
to  the  comptroller  of  the  State,  and,  together 
with  interest  thereon  at  the  yearlv  rate  of  5  per 
cent  and  amounting  to  $8,  298.83,  was  paid  or 
credited  in  account  by  the  State  to  the  treasurer 
of  E:ing8  County.     On  June  18,   1878.  the 
court  of  apjpeals  declared  that  assessment  void. 
Stuart  V.  Palmer,  74  N.  Y.  183.    On  January 
29, 1879,  the  comptroller  of  the  State  cancelea 
the  unpaid  assessment,  and  charged  the  county 
with  the  amount  thereof,  being  $40,664. 96,  lo- 

? ether  with  the  interest  thereon  to  February  1, 
879,  amountinff  to  $8,298.33. 
On  August  12,  1881,  the  Legislature  of  New 
York,  by  the  Statute  of  1881,  chapter  689,  di- 
rected   the   board    of   supervisors    of   Kin*:s 
County  to  levy  on  the  assessment  roll  of  the 
Town  of  New  Lots  for  1881,  upon  tbc  lands, 
the  assessment  made  upon  which,  under  §  4 
of  the  Act  of  1869,  had  been  so  cancelled  by 
the  comptroller,  and  charged  to  the  Coonty  of 
Kings,  ''a  sum  equitably  apportioned  among 
the  several  parcels  comprising  said  lands,  which 
shall  be  sufficient  to  refund  to  the  State  of  New 
York  the  sum  its  due  by  reason  of  such  can- 
cellation, which  sum,  amounting  to  $40,664.96, 
was  duly  credited  August  28,  1876,    by  the 
comptroUer  of  said  State  to  the  treasurer  of 
Kings  County,  and  the  interest  charged  tbercon 
hj  £dd  comptroller,  as  required   by  law,  to 
February  1,  1879,  amounting  to  $8,293.33.  to- 
gether  with  further  interest  thereon,  at  6  per 
centum  per  annum  from  February  1^  1879,  to 
the  date  of  such  levy.    Before  pro<^ediug  to 
levy  such  sums,  the  said  board  shall  apporuon 
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tbe  PI  me  among  the  several  parcels  of  land 
licrciobeforc  menttoned,  and  said  board  shall 
give  ten  days'  notice  of  the  time  and  place 
when  they  will  meet  to  make  such  apportion- 
ment,  which  notice  sh^l  be  published  daily  in 
a  newspaper  published  in  the  County  of  Ein^; 
and  all  parties  interested  in  said  lands  shall  be 
entitled  to  be  heard  before  said  board,  upon  the 
question  of  said  apportionment"  The  Statute 
of  1881  furUier  provided  that  the  sums  so 
levied  should  be  collected  by  the  collector  of 
taxes  in  the  Town  of  New  Lots,  and  paid  over 
to  the  county  treasurer,  and  by  him  apnlied 
"  to  pay  the  amount  so  due  the  State  of  r^ew 
York  by  reason  of  such  cancellation." 

Under  and  pursuant  to  this  statute,  the  su- 
pervisors of  Kings  Countv  added  to  the  afore- 
said sums  of  $40,664.96,  being  the  unpaid  bal- 
ance of  the  previous  assessment,  and  $8,298.88, 
being  the  interest  thereon  to  February  1, 1879, 
further  interest  thereon  at  the  yearly  rate  of  6 
per  cent  from  that  date  to  November  8,  1881, 
the  day  of  the  final  conclusion  of  their  re- 
port, and  assessed  and  levied  the  aggregate 
sum  of  $56,658.53  upon  the  plaintiff's  and 
other  lots. 

The  lots  so  assessed  were  isolated  parcels, 
not  contiguous,  and  many  of  them  not  front- 
ing on  the  avenue.  Most  of  the  territory  bene- 
fited as  fixed  by  the  Statute  of  1869,  and  a  great 
portion  of  the  original  assessment,  was  not  in- 
cluded in  the  Statute  of  1881,  nor  directed  to 
be  taken  into  consideration  in  making  the  new 
assessment.  But  this  assessment  included  a 
proportionate  part  of  the  exx)enses  of  the  former 
assessment,  wnich  had  be^  declared  void  by 
the  court  of  appeals.  ^ 

The  case  stated  by  the  parties,  after  setting 
forth  the  foregoing  facts,  continued  and  con- 
cluded as  follows: 

**  The  plaintiff  claims  that  said  assessment 
of  1881  in  question  is  not  a  lien  or  cloud  on  the 
title  to  said  premises;  and  the  defendant  re- 
fuses to  pay  the  balance  of  said  consideration 
until  the  plaintiff  allows  it  to  be  deducted  from 
the  consideration  money  or  pays  the  same, 
neither  of  which  is  the  plaintiff  willing  to  do; 
and  the  plaintiff  also  claims  that  the  Statute  of 
1881,  chapter  689,  b  unconstitutional,  and 
therefore  void,  for  the  reason  that  it  is  an  at- 
tempt made  by  the  Legislature  of  this  State  to 
validate  a  voia  assessment  (and  to  do  the  same 
withcmt  giving  the  property  holders  an  oppor- 
tunity to  oe  heard  as  to  the  total  amount  of  the 
assessment,  only  providing  for  a  hearing  on  the 
^portionment),  which  was  levied  upon  said 
premises  under  and  pursuant  to  chapter  217  of 
the  laws  of  1869,  as  amended  by  chapter  619  of 
the  laws  of  1870;  and  that  the  Statute  of  1881 
is  clearly  void  for  the  further  reasons  that  the 
defect  in  the  former  assessment  was  jurisdic- 
tional, and  it  has  been  so  declared  and  decided 
by  the  court  of  appeals  in  the  cose  of  Stuart  y. 
Palmer,  74  N.  Y.  188,  and  is  special  and  in- 
vidious, and  uniustly  and  illegally  apportioned 
upon  certain  individuals  without  reference  to  a 
uniform  standard,  and  is  an  arbitranr  exaction, 
and  is  levied  on  an  individual  or  individuals  to 
the  exclusion  of  others  in  the  same  district. 
The  defendant  doubts  the  said  claim  of  the 
plaintiff.  The  question  submitted  to  the  court 
upon  this  case  is  as  foUows: 

'*Is  the  assessment  levied  on  the  property  in 
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1881  in  question  a  good  and  valid  lien  or  cloud 
on  said  property? 

"If  tlus  question  is  answered  In  the  affirma- 
tive, then  Judgment  is  to  be  rendered  in  favor 
of  the  defendant  and  against  the  plaintiff,  re- 
quiring the  plaintiff  to  pay  said  assessment  and 
to  deliver  a  deed  according  to  contract. 

"If  it  be  answered  in  the  negative,  then  Judg- 
ment is  to  be  rendered  In  favor  of  the  plaintiff, 
requiring  the  defendant  to  take  title  to  said 
premises  in  accordance  with  the  contract  above 
mentioned  without  the  plaintiff  paying  said  as- 
sessment or  tax,  and  without  deducting  the 
same  out  of  the  consideration  money." 

The  Supreme  Court  of  New  York  gave  judg- 
ment for  the  defendant,  and  the  plaintiff  ap- 
pealed to  the  court  of  appeds,  which  affirmed 
the  Judgment  and  remitted  the  case  to  the  su- 
preme court.  100  N.  Y.  585  [1  Cent.  Rep, 
7411.  The  plaintiff  sued  out  this  writ  of  error, 
ana  assigned  for  error  that  it  appeared  by  the 
record  that  both  those  courts  hela  that  the  Stat- 
ute of  1881,  chapter  689,  and  the  proceedings 
under  it  were  constitutional  and  valid,  "where- 
as, the  said  courts  should  have  decided  XhdX 
the  said  statute  and  the  proceedings  thereunder 
were  in  violation  of  the  Constitution  of  the  [351] 
United  States  and  were  void,  for  the  reason  that 
they  deprived  the  said  plaintiff  and  the  other 
persons  assessed  thereunder  of  their  property 
without  due  process  of  law." 

"J 

Mbmtb,  Matthew  Hale  and  Albert  Day» 
for  plaintiff  in  error: 

The  canceled  assessments  referred  to  were 
originally  imposed  under  chapter  317  of  the 
Laws  of  1869,  as  amended  by  chapter  619  of  the 
Laws  of  1870,  which  Act,  so  far  as  it  author- 
ized the  assessment  in  question,  was  held  to  be 
unconstitutional  and  void,  as  depriving  the  par- 
ties assessed  of  their  property  without  due  pro- 
cess of  law,  bv  the  Court  of  Appeals  of  Uie 
State  of  New  York. 

Stuart  V.  Palmer,  74  N.  Y.  188;  H&m  v. 
New  Lots,  88  N.  Y.  100. 

These  decisions  of  the  court  of  appeals  have 
been  cited  with  approval  in  the  courts  of  the 
United  States. 

B.  R,  Tax  Cases,  18  Fed.  Rep.  T58,  763,  764; 
Santa  Clara  County  v.  Southern  Pae,  B.  Co,  18 
Fed.  Rep.  410;  Bums  v.  Multnomah  B.  Co.  15 
Fed.  Rep.  177, 188. 

This  court  has  jurisdiction  of  the  case.  The 
validity  of  the  New  York  Statute,  chapter  689 
of  the  Laws  of  1881,  and  of  the  authority  exer- 
cised thereunder,  was  drawn  in  question  on  the 
/^und  of  its  being  repugnant  to  the  Constitu- 
tion of  the  United  States,  and  the  decision  of 
the  state  court  was  in  favor  of  its  validity. 

Chicaffo  L.  Ins.  Co.  v.  Needles,  118  U.  S.  574 
(28:1084). 

The  statute  in  question  was  unconstitutional 
and  void. 

Stuart  V.  Palmer,  and  Bom  v.  Neto  Lots, 
supra. 

The  Legislature  cannot  validate  an  uncon 
stitutional  Act  or  any  Act  which  It  might  not 
have  previously  authorized. 

Cooley,  Const.  Lim.  881,  4th  ed.  477;  Albany 
City  Nat.  Bank  v.  Maher,  9  Fed.  Rep.  884, 885. 

Chapter  689  of  1881  violates  each  and  every 
of  the  principles  stated  above. 

The  sums  attempted  to  be  levied  on  the  lands 
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in  question  are  so  levied  without  reference  to 
special  benefits  to  the  lots  assessed. 

Ploopie  y.  Gold  d  Stock  Tel.  Co.  96  N.  T.  67, 
79,  8();  Lane  Ckmntyy.  Oregon,  74 U.  8. 7 Wall 
71.  80  (19: 101,  105);  HilL  Tax.  16;  Camden  v. 
Allen,  26  N.  «l.  L.  898;  Peiree  y.  Baetm,  8  Met 
520;  Shaw  y.  Peckett,  26  Vt  482;  1  De^, 
Tax.  9. 

Interest  could  be  charged  in  anj  case  only  as 
damages  for  a  failure  to  meet  a  yalid  obhga- 
don. 

OPBrien  ▼.  Tmng,  95  N.  Y.  428. 

Mr.  Walter  E.  Ward,  for  defendant  in 
error: 

The  statute  complained  of,  to  wit,  chapter 
689  of  the  Laws  of  1881,  is  constitutional  and 
yalid. 

Due  process  of  law  is  a  restraint  upon  the 
legislanye  as  well  as  the  executive  and  judicial 
powers  of  the  government. 

Murray  v.  Scboken  Land  db  L  6b.  59  U.  8. 
18  How.  272  (15: 872). 

Levying  of  an  assessment  without  any  notice 
to  the  property  owners  is  the  taking  of  proper- 
ty, unaer  the  Constitution,  without  due  pro- 
cess of  law. 

Cooley,  Tax.  265:  Owring  v.  FMe,  65  N. 
T.  268;  PhiladelplUa  v.  MtUer,  49  Pa.  440; 
Davidean  v.  New  Orleane,  96  U.  8.  97(24: 61^, 
17  Alb.  L.  J.  228. 

Before  an  assessment  can  be  laid  and  prop- 
erty taken  by  due  process  of  law,  some  notice 
must  be  given.  It  is,  however,  the  province 
of  the  L^islature  to  prescribe  the  kind  of  no- 
tice and  the  mode  in  which  it  may  be  given. 
It  cannot  dispense  with  all  notice. 

StuaH  v.  Palmer,  74  N.  Y.  184. 

The  Legishiture  of  the  8tate  of  N6:7  York 
had  power,  upon  providing  for  the  giving  of 
notice  as  above  set  out,  to  place  any  tax  upon 
property  for  public  purposes  that  it  saw  fit. 
its  power  of  taxation  to  that  extent  is  unlim- 
ited. 

Weiemer  v.  Douglas,  64  N.  Y.  91;  Be  Van 
Antwerp,  56  N.  Y.  261. 

It  may  be  that  exaction  in  such  matters  may 
be  oppressive  and  unjust,  still  it  is  unlimiteo. 

Utehfldd  Y.  Vernon,  41  N.  Y.  128;  People  v. 
Brooklyn,  4  N.  Y.  427;  Horn  v.  New  Lota,  88 
N.  Y.  100. 

Mr,  Juetiee  Gray  delivered  the  opinion  of 
the  court: 

The  leading  facts  of  this  case  are  as  follows: 
The  original  assessment  of  the  expenses  of  reg- 
ulating, grading  and  preparing  the  street  for 
travel  was  laid  by  commissioners,  as  directed 
by  g  4  of  the  Statute  of  1869,  upon  all  the  lands 
lying  within  three  hundred  feet  on  either  side 
of  the  street,  and  which,  in  the  ludgment  of  the 
commissioners,  would  te  benefited  by  the  im- 
provement. After  the  sums  so  assessed  upon 
some  lots  had  been  paid,  the  Court  of  Appeals 
of  the  State  declared  that  assessment  void,  be- 
cause the  statute  (although  it  made  ample  pro- 
vision for  notice  of  and  hearing  upon  Uie  pre- 
vious assessment  for  laying  out  the  street  un- 
der g  8),  provided  no  means  by  which  the  land- 
owners might  have  any  notice  or  oppor- 
tunity to  be  heard  in  regard  to  the  assessment 
for  regulating,  grading  and  preparing  the  street 
for  travel  under  §  4  Stuart  v.  Palmer,  74  N. 
Y.  188.  The  lots,  the  suuiif  assessed  upon  which 
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had  not  been  paid,  were  isolated  paroeli,  not 
contiguous,  and  some  of  them  not  fronting  upon 
the  street.  Bv  the  Statute  of  1881,  a  som  «^ 
to  so  much  of  the  original  assessment  as  re- 
mained unpaid,  adding  a  proportional  part  of 
the  expenses  of  making  that  assessment,  tod 
interest  since,  was  ordered  by  the  L^nslttnre 
to  be  levied  and  equitably  apportioned  by  the 
supervisors  of  the  county  upon  and  among  fiieae 
lots,  after  public  notice  to  all  parties  interwted  to 
appear  and  be  beard  upon  the  queationof  sodi 
apportioiunent;  and  that  sum  was  levied  and 
assessed  accordin^y  upon  these  lots,  one  of 
which  was  owned  by  the  plamtiff.  [s^ 

The  question  submitted  to  the  Supreme  Goort 
of  the  State  was  whether  this  assessment  on  the 

Elaintiff 's  lot  was  vaUd .    He  contended  that  the 
tatute  of  1881  was  unconstitutional  and  vend, 
because  it  was  an  attempt  by  the  Legislatore  to 
validate  a  void  assessment,  without  giving;  the 
owners  of  the  lands  assessed  an  opportamty  to 
be  heard  upon  the  whole  amount  of  the  assess- 
ment.   He  thus  directly,  and  in  apt  words,  p^^ 
sented  the  question  whether  he  had  been  un- 
constitutioxially  deprived  of  his  property  with- 
out due  process  of  law,  in  violauon  of  theilrBt 
section  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  as  well  as  of 
art  1,  §  7,  of  the  Constitution  of  New  Y<»^; 
and  no  specific  mention  of  either  constitutional 
provision  was  necessary  in  order  to  entitle  him 
to  a  decision  of  the  question  by  any  court  hav- 
ing Jurisdiction  to  determine  ft    The  adverse 
Judgment  of  the  supreme  court  aflElrmedby  the 
Court  of  Appeals  of  the  State,  necessarily  hi- 
volved  a  decision  against  a  ri^t  claimed  under 
the  Fourteenth  Amendment  to  the  Constito- 
tion  of  the  United  States,  which  this  court  has 
jurisdiction  to  review.    Bridoe  Projpre.  v.  A- 
boken  Land  <*  /.  Ci?.  68  U.  S.  1  WalL  116, 142  [17: 
671,  6751;  Murray  v.  Charlnton,  96  U.  8.  488, 
442  [24: 760, 761]; Furman  v. IfieM.nV, 8. 8 
Wall.  44,  56  [19:  870,875];  Chicago  L.  Bu,  (h, 
v.  Needlee,  118  U.  8.  574,  579  [28:  1084, 1085]. 

The  Jurisdiction  of  this  court,  as  is  well  under- 
stood, does  not  extend  to  a  review  of  the  ^^' 
ment  of  the  state  court,  so  far  as  it  d 
upon  the  Constitution  of  the  State. 
Sac.  Institution  v.  Jersey  City,  118  U.  8.  506. 
514  [28: 1102, 1105].    Yet,  as  the  words  of  Uie 
two  Constitutions  are  alike  in  this  respect  the 
decisions  of  the  highest  court  of  the  State  upon 
the  effect  of  these  words  are  entiUed  to  irreat 
weight  The  substance  of  the  former  decisioiis, 
and  the  grounds  of  the  Judirment  sought  to  be 
reviewed,  can  hardly  be  more  compaedy  or 
forcibly  stated  than  they  have  been  by  JudQe 
Finch  in  delivering  the  opinion  of  the  court  of 
appeals,  as  follows: 

'*The  Act  of  1881  determines  absolutely  and 
conclusively  the  amount  of  tax  to  be  raised, 
and  l^e  property  to  be  assessed  and  upon  which 
it  is  to  be  apportioned.  Each  of  these  things 
was  within  the  power  of  the  Legislature,  whose 
action  cannot  be  reviewed  in  the  courts,  upon  the 
ground  that  it  acted  unJosUy  or  without  appro- 
priate and  adequate  reason.  LitehfiddY.Vermm, 
41 N.  Y.  128, 141;  PetmU  v.  Brooklyn.  4  N.  Y. 
427;  PeapU  v.  Flagg.  46  N.  Y.  406;  Ham  ▼.  Kern 
Lots,  88  N.  Y.  100;  Cooley.  Tax.  450.  The 
Legislature  may  commit  the  ascertainment  of 
the  sum  to  be  raised  and  of  the  benefited  dis- 
trict to  commissioners,  but  is  not  booiid  to  do 
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80,  and  may  settle  both  qnestioiiB  for  itself;  and 
when  it  does  so,  its  action  is  neceBsarilv  concla- 
give  and  beyond  review.  Here  an  improve- 
ment has  been  ordered  and  made,  the  expense 
of  which  might  justly  have  been  imposed  upon 
adjacent  property  benefited  by  the  change.  By 
the  Act  of  1881.  the  Legislature  imposes  the 
unpaid  portion  of  the  cost  and  expense,  with  the 
interest  thereon,  upon  that  portion  of  the  prop- 
erty benefited  which  has  thus  far  borne  none 
of  the  burden.  In  so  doing,  it  necoessarily  de- 
termines two  things,  viz.,  the  amount  to  be  real- 
ized, and  the-  property  specially  benefited  bv 
the  expenditure  of  that  amount.  The  lands 
micht  have  been  benefited  by  the  improvement, 
ana  so  the  legislative  determination  that  they 
were,  and  to  what  amount  or  proportion  of  the 
cost,  even  if  it  may  have  been  mistakenly  unjust, 
is  not  open  to  our  review.  The  question  of 
special  benefit  and  the  property  to  which  it 
extends  is  of  necessity  a  question  of  fact;  and 
when  the  Legislature  determines  it  in  a  case 
within  its  seneral  power,  its  decision  must  of 
course  be  final.  We  can  see  in  the  determina- 
tion reached  possible  sources  of  error  and  per- 
haps even  of  injustice,  but  we  are  not  at  liberty 
to  say  Uiat  the  tax  on  the  property  covered 
by  the  Law  of  1881  was  imposed  without  refer- 
ence to  special  benefits.  The  Legislature  prac- 
tically determined  that  the  lands  described  in 
that  Act  were  peculiarly  benefited  by  the  im- 
provement to  a  certain  specified  amount  which 
constituted  a  just  proportion  of  the  whole  cost 
and  expense;  and  while  it  may  be  that  the  pro- 
cess by  which  the  result  was  reached  was  not 
the  best  attainable,  and  some  other  might  have 
been  more  accurate  and  just,  we  cannot  for  that 
reason  (question  an  enactment  within  the  gen- 
eral legislative  power.  That  power  of  taxation 
is  unlimited,  except  that  it  must  be  exercised 
for  public  purposes.  Weitmer  v.  Douglas,  64 
N.  Y.  91.  Certainly,  if  the  Acts  of  1869  and 
1870  had  never  been  passed,  but  the  improve- 
ment of  Atlantic  Avenue  had  been  ordered,  the 
Legislature  might  have  imposed  one  part  or 
proportion  of  the  cost  upon  one  designated  dis- 
tilct  and  the  balance  upon  another.  Practical- 
ly just  that  was  done  m  this  case.  In  Be  Van 
Antwerp,  56  N.  T.  261,  an  assessment  for  a 
street  improvement  had  been  declared  void  by 
reason  of  failure  to  procure  necessary  consents 
of  property  owners.  The  Legislature  made  a 
reassessment,  imposing  two  thirds  of  the  ex- 
pense upon  a  benefited  district  and  one  third 
upon  the  city  at  large.  The  Act  was  held  valid 
as  a  new  assessment  and  not  an  effort  to  vali- 
date a  void  one. 

"  These  views  furnish  also  an  answer  to  the 
objection  that  the  only  hearioe  given  to  the 
landowner  relates  to  the  apportionment  cf  the 
tixed  amount  among  the  lots  assessed,  and  none 
is  given  as  to  the  aggregate  to  be  coUected. 
No  hearing  would  open  the  discretion  of  the 
Legislature,  or  be  oi  any  avail  to  review  or 
change  it.  A  hearing  is  given  by  the  Act  as  to 
the  apportionment  among  the  landowners, 
which  furnishes  to  them  an  opportunity  to  raise 
all  pertinent  and  available  questions,  and  dis- 
pute their  liability,  or  its  amount  and  extent. 
I'he  precise  wrong  of  which  complaint  is  made 
appears  to  be  that  the  landowners  now  assessed 
never  had  opportunity  to  be  heard  as  to  the 
original  appoidonment,  and  find  themselves 
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now  practically  bound  by  it  as  between  their 
lots  and  those  of  the  owners  who  paid.  But  that 
objection  becomes  a  criticism  upon  the  action 
of  the  Legislature  and  the  process  by  which  it 
determined  the  amount  to  be  raised  and  the 
property  to  be  assessed.  Unless  by  special  per- 
mission, that  is  a  hearing  never  granted  in  the 
process  of  taxation.  "Hie  Legislature  deter- 
mines expenditures  and  amounts  to  be  raised  for 
their  payment,  the  whole  discussion  and  all 
questions  of  prudence  and  propriety  and  justice 
being  confid^  to  its  jurisdiction.  It  may  err, 
but  the  courts  cannot  review  its  discretion.  In 
this  case,  it  kept  within  its  power  when  it  fixed, 
first, the  amount  to  be  raisea  to  discharge  the  im- 
provement debt  incurred  by  its  direcuon;  and, 
second,  when  it  designated  the  lots  and  prop- 
erty, which  in  its  judgment,  by  reason  of  spe- 
cial benefits,  should  bear  the  burden;  and  hav- 
ing Uie  power  we  cannot  criticise  the  reasons 
or  manner  of  its  action.  The  landowners  were 
given  a  hearing,  and  so  there  was  no  coiistitu-  [3551 
tional  oblecUon  in  that  respect.  Nor  was  that 
hearing  illusory.  It  opened  to  the  landowner 
an  opportunity  to  assail  the  constitutional  valid- 
ity of  the  Act  under  which  alone  an  apportion- 
ment could  be  made,  and  that  objection  failing, 
it  opened  the  only  other  possible  questions,  of 
the  mode  and  amoimts  of  the  apportionment 
itself.  We  think  the  Act  was  constitutional." 
100  N.  Y.  587-689. 

The  general  principles,  upon  which  that  ludg- 
ment  rests,  have  been  affirmed  by  the  decisions 
of  this  court. 

The  power  to  tax  belongs  exclusively  to  the 
legislative  branch  of  the  government.  U,  8.  v. 
New  Orleans,  98  U.  S.  881,  893  [25 -.225];  Meri- 
wether  V.  QarreU,  102  U.  8.  472  [26:197].  In 
the  words  of  Chief  Justice  Chase,  condensing 
what  had  been  said  long  before  by  Cliitf  Justice 
Marshall:  "The  judicial  department  cannot 
prescribe  to  the  legislative  department  limita- 
tions upon  the  exercise  of  its  acknowledged 
powers.  The  power  to  tax  may  be  exercised 
oppressively  upon  persons;  but  the  responsibil- 
i^  of  the  liegislature  is  not  to  the  courts,  but  to 
the  people  by  whom  its  members  are  elected." 
Vea2ie  Bank  v.  Fenna,  75  U.  8.  8  Wall.  588. 
548  [19:482,  4871;  McCullocJi  v.  Maryland,  17 
U.  S.  4  Wheat.  816.  428  J[4:579,  606];  Proti- 
denee  Bank  v.  BiUings,  2i9  U.  S.  4  Pet.  514.  668 
[7: 939, 956].  See  also  Kirtland  v.  Hotdikiss, 
JOO  U.  8.  491,  497  [25:658,  561].  Whether  the 
estimate  of  the  value  of  land  for  the  purpose  of 
taxation  exceeds  its  true  value,  this  court  on 
writ  of  error  to  a  state  court  cannot  inquire. 
KeUy  V.  Pittsburgh,  104  U.  8.  78,  80  [26:658. 
659]. 

The  Legislature,  in  the  exercise  of  its  power 
of  taxation,  has  the  right  to  direct  the  whole  or 
a  part  of  the  experse  of  a  public  improvement, 
such  as  the  laymg  out,  grading  or  repairing  of 
a  street,  to  be  asse.  sed  upon  the  owners  of  lauds 
benefited  thereby ;  and  the  determination  of  the 
territorial  district  which  should  be  taxed  for  a 
local  improvement  is  within  the  province  of 
legislative  discretion.  WiUard  v.  Pretbury,  81 
U.  8.  14  Wall.  676  [20:7191;  Davidson  v.  New 
Orleans,  96  U.  8. 97  [24:616];  MolHle  County  y. 
JKm6aW.102U.8.691,708,7(54[26:238j241,242];  -356] 
Hagar  v.  Beclamation  District,  111  U.  8.  701 
[28:5691.  If  the  Legislature  provides  for  notice 
to  and  hearing  of  each  proprietor,  at  some  stage 

767 


8i5Hftfl 


SxjPRS>fB  COUBT  OF  THB  UnITBP  STATES. 


Oct.  Tzra, 


[857] 


of  tbe  proceedings,  upon  the  question  what 
proportion  of  the  tax  shall  be  assessed  upon  his 
lano,  there  is  no  taking  of  bis  property  without 
due  process  of  law.  JacMiUen  v.  Anderson,  95 
U.  8. 87  [24:835];  Davidson  v.  New  Orleans  and 
Hagar  v.  Reclamation  District,  above  cited. 

In  Davidson  v.  Neto  Orleans  it  was  held  that 
if  the  work  was  one  which  the  State  bad  the 
authority  to  do,  and  to  pay  for  by  assessments 
on  the  property  benefited,  obiections  that  the 
sum  raised  was  exorbitant  and  that  part  of  the 
property  assessed  was  not  benefited  presented 
no  question  under  the  Fourteenth  Amendment 
to  the  Constitution,  upon  which  this  courtcould 
review  the  decision  of  the  state  court.  96  U.  8. 
100,  106  [24:618,  620]. 

In  the  absence  of  any  more  specific  constitu- 
tional restriction  than  the  general  prohibition 
against  taking  property  without  due  process  of 
law,  the  Legislature  of  the  State,  having  the 
power  to  fix  the  sum  necessary  to  be  levied  for 
the  expense  of  a  public  improvement,  and  to 
order  it  to  be  assessed,  either  like  other  taxes, 
upon  property  generally,  or  only  upon  the  lands 
benefited  bv  the  improvement,  is  authorized  to 
determine  both  the  amount  of  the  whole  tax, 
and  the  class  of  lands  which  will  receive  the 
benefit  and  should  therefore  bear  the  burden,  al- 
though it  may  if  it  sees  fit,  commit  the  ascertain- 
ment of  either  or  both  of  these  facts  to  the  judg- 
ment of  commissioners. 

When  the  determination  of  the  lands  to  be 
benefited  is  entrusted  to  commissioners,  the 
owners  may  be  entitled  to  notice  and  hearing 
upon  the  question  whether  their  lands  are  bene- 
fited and  how  much.  But  the  Legislature  has 
the  power  to  determine,  by  the  statute  imposing 
the  tax,  what  lands,  which  might  be  benefited 
by  the  improvement,*  are  in  fact  benefited;  and 
if  it  does  so,  its  determination  is  conclusive 
upon  the  owners  and  the  courts,  and  the  owners 
have  no  right  to  be  heard  upon  the  question 
whether  their  lands  are  benefited  or  not,  but 
only  upon  the  validity  of  the  assessment,  and 
its  apportionment  among  the  different  parcels 
of  the  class  which  the  legislature  has  conclu- 
sively determined  to  be  benefited. 

In  determining  what  lands  are  benefited  by 
the  improvement,  the  Legislature  may  avail  it- 
•elf  of  such  information  as  it  deems  sufiSdent, 
either  through  investigations  by  its  committees, 
or  by  adopting  as  its  own  the  estimates  or  con- 
clusions of  others,  whether  those  estimates  or 
conclusions  previously  had  or  had  not  any  legal 
sanction. 

In  section  4  of  the  Statute  of  1869,  the  assess- 
ment under  which  was  held  void  in  Stttart  v. 
Palmer,  74  N.  Y.  183.  for  want  of  any  provis- 
ion whatever  for  notice  or  hearing,  the  author- 
ity to  determine  what  lands,  lying  within  three 
hundred  feet  on  either  side  of  the  street,  were 
actually  benefited,  was  delegated  to  commis- 
sioners. 

But  in  the  Statute  of  1881  the  Legislature  it- 
self determined  what  lands  were  benefited  and 
should  be  assessed.  By  this  statute  the  Legis- 
lature, in  substance  and  effect,  assumed  that  all 
the  lands  within  the  district  defined  in  the  Stat- 
ute of  1869  were  benefited  in  a  sum  equal  to  the 
amount  of  the  original  assessment,  the  expense 
of  levving  it,  and  interest  thereon;  and  deter- 
mined that  the  lots  upon  which  no  part  of  that 
assessment  had  been  paid,  and  which  had  there- 
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fore  as  yet  borne  no  share  of  the  burden,  wen 
benefited  to  the  extent  of  a  certain  portion  of 
this  sum.  That  these  lots  as  a  whole  luul  ^eoi 
benefited  to  this  extent  was  conclusively  settlco 
by  the  Legislature.  The  Statute  of  1881  tf- 
forded  to  the  owners  notice  and  hearing  upon  the 

auestion  of  the  equitable  apportionment  amoof 
lem  of  the  sum  directed  to  be  levied  upon  aH 
of  them,  and  thus  enabled  them  to  contest  the 
constitutionality  of  the  statute;  and  that  waa 
all  the  notice  and  hearing  to  which  they  were 
entitled. 

It  is  objected  to  the  validity  of  the  new  i» 
sessment  that  it  included  interest  upon  the  un- 
paid part  of  the  old  assessment,  and  a  propor- 
tionate part  of  the  expense  of  levying  that  as- 
sessment. But,  as  to  these  items,  the  case  docs 
not  substantially  differ  from  what  it  wooM 
have  been  if  a  sum  equal  to  the  whole  of  the 
original  assessment,  including  the  expense  of 
levying  it,  and  adding  the  interest,  had  been 
order^  by  the  Statute  of  1881  tc  be  levied 
upon  all  the  lands  within  the  district,  allowing 
to  each  owner,  who  had  already  paid  his  share  [35 
of  the  original  assessment,  a  credit  for  the  sum 
so  paid  by  him,  with  interest  from  the  time  of 
payment. 
Judgment  affirmed. 

Mr.  Justtee  Matthews,  dissenting: 
I  am  unable  to  agree  with  the  judgment  of 
the  court  in  this  case,  and  will  state  very  briefly 
the  ground  of  my  dissent 

In  Stuart  v.  Palmer,  74  N.  Y.  188,  the  Coun 
of  Appeals  of  the  State  of  New  York  declared 
the  Statute  of  the  State  of  New  York  of  1869. 
chapter  217,  as  amended  by  the  Statute  of  1870. 
chapter  619,  and  the  assessment  made  in  par- 
suance  thereof,  to  be  unconstitutional  and  void. 
In  the  opinion  of  the  court  in  that  case,  deliv- 
ered by  Earl.  Judge,  and  which  was  the  unani- 
mous opinion  of  the  court,  the  ground  of  its 
judgment  was  stated  as  follows,  p.  188:  "I  am 
of  opinion  that  the  Constitution  sanctions  no 
law  imposing  such  an  assessment  without  a  no- 
tice to,  and  a  hearing  or  an  opportunity  of 
bearing,  by  the  owners  of  the  property  to  be 
assess^.    It  is  not  enough  that  the  owners  may 
by  chance  have  notice,  or  that  they  may  as  » 
matter  of  favor  have  a  hearing.    The  law  must 
require  notice  to  them,  and  give  them  a  ri^t 
to  a  hearing,  and  an  opportunity  to  be  beard. 
It  matters  not,  upon  the  question  of  the  consti- 
tutionality of  such  a  law,  that  the  assessment 
has  in  fact  been    fairly   apportioned.     The 
constitutional  validity  of  law  is  to  be  tested, 
not  by  what  has  been  done  under  it,  but  by 
what  may  by  its  authority  be  done.    The  Leg- 
islature may  prescribe  the  kind  of  notice,  and 
the  mode  in  which  it  shall  be  given,  but  it  can- 
not dispense  with  all  notice.      Arid,  on  pf^ 
190,  it  was  further  said:  ''The  Legislature  can 
no  more  arbitrarily  impose  an  assessment,  for 
which  property  may  be  taken  and  sold,  than  it 
can  render  a  judgment  against  a  person  with- 
out a  hearing.    It  is  a  nue  founded  upon  the 
first  principles  of  natural  justice,  older  than 
written  constitutions,  that  a  citizen  shall  not  be 
deprived  of  his  life,  liberty,  or  property  with- 
out an  opportunity  to  be  heard  in  defense  of    ri 
bis  rights;  and  the  constitutional  provision  that 
no  person  shall  be  deprived  of  these  'without 
due  process  of  law,'  baa  its  foundation  in  this 
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ruk.  This  provision  is  the  most  important 
mranty  of  personal  rights  to  be  found  in  the 
Federal'or  8t&te  Constitutions.  It  is  a  limita- 
tkn  upon  an  arbitrary  power,  and  is  a  guaran- 
ty against  arbitrary  legislation.  No  citizen 
tbill  arbitrarily  be  depriyed  of  bis  life,  liberty, 
or  property.  This  the  Legislature  cannot  do, 
DOT  authorize  to  be  done.  'Due  process  of  law' 
is  not  confined  to  judicial  proceedings,  but  ex- 
tends to  every  case  which  may  deprive  a  citizen 
of  life,  liberty,  or  property^  whether  the  pro- 
ceeding be  judicial,  administratiye,  or  execu- 
ti[?e  in  its  nature.  Weim&r  v.  Banbury^  80 
Mich.  201.  This  great  guaranty  Is  always  and 
everywhere  present  to  protect  the  citizen  against 
arbitrary  interference  with  these  sacred  rights." 
Accordingly,  the  assessment  for  the  expense 
of  regulating  and  grading  the  avenue  under  the 
Act  of  1869,  as  amended  bv  the  Act  of  1870, 
was  declared  null  and  void  as  against  parties 
Tefosing  to  pay. 

Sabsiauently,  by  the  Statute  of  1881,  chapter 
689,  the  Legislature  of  New  York  directed  the 
levy  to  be  made  upon  the  lands,  the  assessment 
made  upon  which  under  the  Act  of  1869  had 
been  declared  void  and  canceled,  of  the  same 
nun  which  had  been  assessed  under  the  Act  of 
18(W,  tosether  with  interest  thereon  to  Febru- 
ary 1.  1879,  amounting  io  $8,298.83.  and  fur- 
ther interest  thereon  at  6  per  cent  per  annum 
from  February  1,  1879,  to  the  date  of  such 
levy.    This  Act  required  the  Board  of  Super- 
visoffs  of  Kings  County  to  apoortion  this  sum 
among  the  several  parcels  of  land  mentioned, 
after  giving  ten  days'  notice  of  the  time  and 
place  when  they  would  meet  to  make  such  ap- 
portionment, to  the  parties  interested  in  said 
bods,  who  should  be  entitled  to  be  heard  before 
the  board  upon  the  question  of  the  apportion- 
neoc.    It  is  to  be  observed,  however,  that  Uiis 
apportloDment  is  only  to  be  made  as  between 
the  lands  in  respect  to  which  the  prior  assess- 
osenc  bad  been  canceled  as  being  void.    The 
qtieKion  of   the  original  apportionment  be- 
tween those  lands  ana  the  remaining  lands,  on 
which  the  owners  had  paid  the  first  assessment, 
was  not  left  open  under  the  Act  of  1881.    By 
this  Act,  thernore,  the  owners  of  the  limds  in 
qaeatJoo  were  deprived  of  the  opportunity  of 
beine  beard  upon  the  question  wnether  the  ap- 
purtiooment  as  between  them  and  the  other  land- 
ewoera,  embraced  within  the  original  assess- 
Bkeot  district  for  the  same  improvement,  was 
equitable  and  fair.    They  were,  therefore,  de- 
prived bv  the  Act  of  I88I  of  the  very  thing  of 
which  tbcy  were  deprived  by  the  Act  of  1869, 
on  account  of  which  the  Ck)urt  of  Appeals  of 
Xe«  York  held  the  latter  Act  to  be  unconsti- 
tntjoiia]  mod  void.    It  is  impossible  for  me, 
Uiercf  ore.  to  reconcile  the  opinion  of  the  Court 
of  Appeala  of  New  York  now  under  review  and 
I  Ik-  opinion  of  the  same  court  In  the  case  of 
>iuart  ▼.  Pakner,    The  same  objection  applies 
CD  boCfa  Statutes  with  equal  force.    As  I  think 
the  court  of  appeals  was  right  in  Its  Judgment 
Qpno  the  first  statute,  I  am  of  opinion  that  its 
yod^xueot  upon  the  Act  of  1881,  involved  in 
ttils  writ  of  error,  should  be  reversed. 

Tb«  argument  against  this  conclusion,  which 

aeems  to  oe  chiefly  relied  on,  is,  that  in  the  Act 

o^  IflHl  th0  Legislature  mode  a  new  assessment 

rroa  a  new  assessment  district  created  for  that 

forpoae  by  the  statute,  and  fixed  the  whole 


amount  to  be  raised,  leaving  the  question  of 
apportionment  open  as  between  the  parties, 
upon  notice  and  a  hearing;  and  that  all  this  was 
within  the  admitted  compietency  of  the  legisla- 
tive power  of  the  State,  the  exercise  of  which 
cannot  be  construed  as  depriving  tbe  parties  of 
their  property  without  due  process  of  law.  But 
it  seems  to  be  a  mere  evasion  to  say  that  this 
was  an  original  assessment  upon  a  (ustrict  cre- 
ated by  law  for  that  purpose,  consisting  of  the 
lands  adjud^  by  the  Legislature  to  &  bene- 
fited by  the  improvement.  The  improvetpient 
was  ordered  by  the  Act  of  1869,  and  the  asses»> 
ment  district  was  created  by  it;  and  so  far  as 
the  laying  out  of  the  street  and  Uie  appropria- 
tion of  private  property  for  that  purpose,  and 
awarding  damages  to  Uie  owners  thereof,  and 
assessing  tbe  amount  of  such  awards,  and  the 
attendant  expenses  upon  the  lands  lying  within 
three  hundred  feet  on  either  side  of  the  avenue, 
which  in  the  judgment  of  the  commissioners 
should  be  benefit^  by  opening  and  extending 
the  street,  that  Act  and  what  was  thus  for  done 
imder  it  were  not  invalidated,  but  were  held  to 
be  in  conformity  with  the  Constitution.  Li 
the  Act  of  1881,  the  Legislature  of  New  York 
did  not  profess  to  undo  anything  which  had 
been  done  under  the  Act  of  1869,  and  certainly 
did  not  begin  de  novo  in  deaUng  with  the  im- 
provement. On  the  contrary,  they  took  that 
portion  of  the  old  assessment  for  Uie  expense 
of  regulatiufi;,  grading,  and  preparing  the  street 
for  travel  which  remained  unpaid,  and  which 
had  been  declared  to  be  void,  and  revived  it  by 
a  mere  Act  of  legislation  as  against  the  parties 
who  had  been  judicially  declared  not  to  be 
bound  by  it,  addmff  interest  upon  it  from  the 
time  when  it  was  first  charged  to  the  State  by 
virtue  of  the  canceUation,  as  well  as  a  part  of 
the  expenses  incurred  In  ma^ng  the  original 
assessment.  Such  an  Act  of  the  Legislature 
seems  to  me  to  be  in  violation  of  that  provision 
of  the  14th  Amendment  to  the  Federal  Consti- 
tution which  declares  that  no  State  shall  de- 
prive any  person  of  his  property  without  due 
process  of  law. 

I  am  authorized  by  Mr.  Jtutiee  HarlaA  to 
say  that  he  concurs  In  these  views. 


STATE  OF   MISSOURI,  «r  rO.  Johh  R 

Walker,  Piff,  in  Err., 

e. 

JOHN  WALKER,  State  Auditor. 

(See  8.  C  Repertory  ed.  880-MS.) 

Agency t  ielten  recocabU — iuterui  coupled  wUh 

a  power. 


L  Where  thd  fund  oommisBloners  of  a  State 
authorised  to  and  did  employ  an  a^rent  to  proeeouta 
claims  of  the  State  affainst  the  United  States,  and 
such  affent  ffave  seourify  for  the  faithful  perform- 
anoe  or  his  duties,  and  It  was  a^rreed  that  he  should 
receive  oertain  commissiODs  on  the  amount  col- 
lected as  full  compensation  for  his  services  and  ez» 
pensos  incurred,  such  airency  was  not  irrevocable* 
as  belnfT  coupled  with  an  interest  in  the  thing*  to  tMS 
coUected;  but  the  State  could  revoke  it,  at  its  will, 
by  an  Act  repealing  the  Act  under  which  he  was 
employed. 

2.  The  interest  coupled  with  a  power,  to  make 
it  irrevocable,  must  be  an  interest  in  the  thing  1S> 
self,  and  not  an  interest  in  that  which  is  to  be  pro- 
duced by  the  exercise  of  the  power. 

[No.  910!] 
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rf  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri,  to  review  a  Judement  of  that 
court  deuyiug  a  writ  of  manaamu$  on  the 
Auditor  of  that  State  to  require  him  to  deliver 
to  an  agent  of  the  State  a  demand  for  collection. 
JfflrtnecU 

Reported  below  in  2  West.  Rep.  512,  88  Mo. 
279. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  William  M.  Williams,  for  plaintiff 
In  error 

A  Stale  can  no  more  impair  the  obligation  of 
its  own  contract  than  it  can  one  between  indi- 
viduals! 

Dads  V.  Oray,  88  U.  S.  16  Wall.  203  ((21: 
447):  HaU  v.  Wisconsin,  103  U.  8.  5  (26:302); 
Story,  Const.  4th  ed.  §§  1885,  1886. 

The  employment  of  an  attorney  to  collect  a 
claim,  the  attorney  to  be  paid  a  certain  part  of 
the  proceeds  collected,  is  a  power  couplwi  with 
an  interest;  and  even  the  death  of  an  adminis- 
trator who  made  the  contract  cannot  termin- 
ate the  employment.  The  administrator's  suc- 
cessor is  bound  by  the  contract. 

Jeffnes  v.  Mutual  L,  Ins.  Co.  110  U.  S.  805, 
810  (28:156, 158);  Hunt  v.  Bousmanier,  21  U. 
S.  8  Wheat.  174(5:589). 

What  is  implied  in  a  contract,  pleading,  or 
statute,  is  as  much  a  part  of  it  as  what  is  ex- 
Dressed 

U.  8.  V.  Babbit,  66  U.  S.  1  Bkck.  65(17:94). 

The  object  of  construction  is  to  find  out  what 
the  parties  intended  to  do. 

Chesapeake  d  0.  Canal  Co.  ▼.  EiU,  82  U.  a 
16Wair,94(21:64). 

Statutes  are  to  be  construed  as  operating 
prospectively. 

Cooley,  Const  Urn.  8d  ed.  p.  68;  State  ▼. 
Orant,  79  Mo.  119;  State  v.  Oreer,  78  Mo.  18a 

Where  power  is  coupled  with  an  interest,  or 
where  it  is  given  for  a  valuable  consideration, 
or  where  it  is  part  of  a  security,  then,  unless 
there  is  an  express  stipulation  that  it  shall  be 
revocable,  it  is  irrevocable,  whether  it  is  ex- 
pressed to  be  so  on  the  face  of  the  instrument 
conferring  the  authority  or  not. 

Story,  Ag.  9th  ed.  §  477;  Jefriea  ▼.  Mutual 
L,  Ins.  Co.  supra;  U.  8.  v.  Linn,  40  U.  S.  15 
Pet  815  (10:  751);  McConnHl  ▼.  Brayner,  68 
Mo.  464,  465;  Martiau  v.  Piodts,  8  Cal.  585, 
586:  Walker  v.  Jknison,  86  111.  142;  Bruce  v. 
Schuyler,  9  Dl.  278. 

This  cause  coming  to  this  court  under  the 
25th  section  of  the  Judiciary  Act,  only  the 
questions  mentioned  in  the  Act  can  be  reviewed 
here. 

Rector  ▼.  Ashley,  78  U.  S.  6  Wall.  148  (18: 
788). 

Mr.  B.  G.  Boone,  Atty-Oen.  of  Missouri, 
for  defendant  in  error: 

A  principal  who  employs  an  agent  may  re- 
voke the  appointment  at  any  time. 

Story,  ^i.  9th  ed.  §  463;  Walk&r  ▼.  Denison, 
86  m.  142;  BlaeksUme  v.  Buttermore.  58  Pa. 
266;  Peacock  v.  Cummings,  46  Pa.  484;  Cham- 
bers V.  Seay,  78  Ala.  872. 

It  is  only  when  the  aunt's  power  is  coupled 
with  an  interest  that  it  is  irrevocable. 

Runt  V.  Bousmanier,  21  U.  S.  8  Wheat 
174  (5:  589);  Hartley's  Appeal,  58  Pa.  212; 
J^gfnes  ▼.  Mutual  L.  Ins.  Co.  110  U.  8.  805- 
810(28:156-158);  Brown  v.  PTorr,  88  Cal.  550; 
Hutchins  V.  HMard,  84  N.  Y.  24. 
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A  power  coupled  with  an  interest  is  a  power 
which  accompanies  or  is  connected  with  an  in- 
terest in  something  then  in  existence.  If  the 
interest  is  in  that  which  is  produced  by  the  ex- 
ercise of  the  power  then  it  is  not  a  power  cou- 
pled with  an  interest 

Barr  v.  SeJiroeder.  82  Cal.  609;  Coffin  ▼.  Lai^ 
dis,  46  Pa.  426;  Gilbert  v.  Holmes,  64  III  548; 
AttriU  y.  Patterson,  58  Md.  226. 

A  mere  power  to  collect  money  and  receive 
property,  the  agent  to  have  one  half  of  the  oet 
proceeds  as  compensation,  is  not  a  power  cou- 
pled with  an  interest,  and  is  revocable. 

Bancroft  v.  Ashhurst,  2  Grant,  Cas.  513. 

The  interest  which  an  agent  must  have,  iu 
order  to  render  his  power  irrevocable,  roust  be 
an  interest  in  the  property  on  which  the  power 
is  to  be  exercised,  and  not  an  interest  id  the 
money  to  be  derived  from  the  sale  of  property. 

Blackstone  v.  Buttermore,  53  Pa.  2w. 

If  the  property  is  money  and  the  agenf  s  in- 
terest has  been  fixed  by  agreement  with  the 
principal  before  any  power  is  attempted  to  be 
exercised,  it  will  be  iirevocable. 

Jewries  t.  Mutual  L.  Ins.  Co.  110  U.  8.  905 
(28:156). 

The  relation  which  plaintiff  in  error  sus- 
tained to  the  State  of  Missouri  was  that  of  t 
mere  agent. 

Act  March  19,  1881;  Seas.  Act  Mo.  16S; 
State  V.  Walker,  2  West  Rep.  512,  88  Ma  27V. 

In  the  case  at  bar,  the  power  granted  not 
being  coupled  with  an  interest,  no  contnct 
right  was  impaired  by  the  repeal  of  the  Act 

Simpson  v.  Carson,  11  Greg.  861;  Phitlipsf. 
HoweU,  60  €ku  411. 

Similar  cases:  Easi  Saginaw  Salt  Mfg.  Co.  v. 
East  Saginaut,  80  U.  S.  18  Wall.  878(20:611); 
Cooley,  Const.  Ljm.  5th  ed.  §  284;  IhnthBt  v. 
Board  of  Liquidation,  108  U.  S.  646  (26: 596); 
Bishafs  Fund  v.  Rider,  18  Coon.  87;  Simp- 
son V.  Carson^  supra;  Lord  v.  Thomas,  64  N. 
Y.  107;  People  v.  Banwird,  27  CaL  470;  Brya% 
V.  CaUeU,  15  Iowa.  588. 

There  was  no  stipulation  or  provisbn  thai 
any  contract  or  employment  that  mig^t  be  ea- 
tered  into  under  this  Act  should  ronain  in  per- 
petuity. 

Newton  v.  Mahoning  County,  100  U.  8.  548 
^:710);  Butler  v.  PennayUtania,  51  U.  a  10 
How.  402  a8: 472);  Conner  ▼.  Mayor  of  If.  7. 
2  Sandf.  869;  PoU  v.  Sheboygan  County,  85 
Wis.  506;  Hsad  ▼.  Curators  of  JJnit.  47  Ma 
221. 

The  foUowinji:  opinion,  i»epared  by  Jfr. 
Chuf  Justice  Waito*  was  delivered  by  the 
court  as  its  opinion: 

On  the  10th  of  March,  1881,  a  statute  wii 
enacted  by  the  General  Assembly  of  Missoori 
authorizing  and  empowering  the  Fund  Com- 
missioners of  the  State,  if  they  deemed  it  ex- 
pedient, to  employ  a  competent  agent  to  prose- 
cute to  final  settlement  before  Congress  and 
the  proper  departments  at  Washington  certain 
specified  claims  of  the  State  agunst  the  Oov- 
emment  of  the  United  States.  The  agent  thus 
appointed  was  to  give  securi^  for  the  faithfal 
penormance  of  lus  duties.  He  was  to  prose- 
cute the  claims  at  his  own  expense,  and  receive, 
as  full  compensation  for  his  services,  such  com- 
missions on  the  amount  collected  by  him  •• 
might  be  agreed  upon  between  himself  and  the 
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Fund  CommissioDen,  not  exceeding  6  per  cent 
r3401  ^^  claims  for  money  that  had  ahreaay  been 
^  -'  paid  out  bv  the  State,  and  16  per  cent  on  the 
otherp.  Tne  officers  of  the  United  States  were 
authorized  to  pay  the  agent  his  agreed  com- 
missions; but  all  other  payments  by  the  United 
States  must  be  made  to  the  treasurer  of  the 
State.  Section  8  of  this  Act  is  as  foUows: 
"Sec.  8.  With  a  view  to  the  prompt  and  satis- 
factory settlement  of  the  claims  of  this  State 
against  the  (Government  of  the  United  States, 
and  referred  to  in  this  Act,  the  Adjutant-Gen- 
eral, State  Auditor,  and  other  officers  of  Uie 
State  having  in  their  possession  any  papers,  ac- 
counts, pay  rolls,  orders,  receipts,  vouchers,  or 
other  evidences  of  indebtedness  necessary  to  the 
establishment  of  said  claims,  shall,  upon  the 
■written  order  of  the  Governor,  deliver  to  such 
agent  all  such  papers,  documents,  pav  rolls,  re- 
ceipts, vouchers,  or  other  evidences  of  indebted- 
ness (or  autheaticated  copies  of  the  same,  where 
such  copies  will  answer),  and  take  his  receipt  for 
the  same;  and  in  all  cases  wherein  it  is  held  by 
the  Crovemment  of  the  United  States  to  be  nec- 
essary to  the  establishment  of  said  claims,  that 
such  original  papers,  pay  rolls,  vouchers,  re- 
ceipts, or  orders,  etc.,  should  be  filed  in  the  de- 
partments at  Washington,  it  shall  be  the  duty 
of  the  agent,  and  he  is  hereby  authorized,  to 
deliver  the  same  to  the  proper  authorities  to  be 
so  filed ;  but  before  delivering  the  said  origin^ 
papers  be  shall  withdraw  from  file  all  auUieb- 
ticated  copies  of  the  same  heretofore  filed  by 
this  State,  or  the  agents  thereof;  and  in  all  cases 
wherein  copies  shall  not  have  been  made  of 
such  oriflrin^  papers,  etc.,  as  it  may  be  neces- 
sary to  file  as  aforesaid,  it  shall  be  the  duty  of 
saia  agent  to  prepare,  or  cause  to  be  preptured, 
and  properly  authenticate,  copies  of  the  same, 
whicn  copies  so  made,  together  with  those 
heretofore  made  and  by  him  withdrawn  from 
file,  as  hereinabove  provided  for,  shall  be  re- 
turned by  such  agent  to  the  proper  state  officers 
of  this  State;  andthe  fact  of  the  return  of  such 
copies  shall  be  by  said  officers,  respectively, 
certified  to  the  Qovemor  of  this  State." 

On  the  28th  of  November,  1884,  the  Pund 
Commissioners,  acting  under  the  autJ^ority  of 
this  statute,  employed  John  R.  Walker  as  the 
agent  of  the  State  in  that  behalf,  and  agreed 
that  he  should  receive  for  his  services  ana  ex- 
penses the  maximum  of  compensation  provid- 

c9J.li  ^  ^^^'  ^*^^®^  accepted  the  employment, 
t«*ij  furnished  the  necessaiy  security,  and  agreed, 
in  consideration  of  the  compensation  specified, 
to  proceed  without  delay  to  the  prosecution  of 
the  claims.  It  is  averr^  in  the  petition,  that 
thereafter  "he  entered  upon  the  discharge  of 
the  duties  of  his  said  employment,  and  has  con- 
tinued therein  ever  since,  and  has  incurred 
large  expense  and  expended  a  great  deal  of 
time,  in  and  about  the  collection  of  said  claims 
under  his  contract,  and  has  faithfully  demeaned 
himself  in  the  prosecution  of  the  same,  and  in 
the  transaction  of  the  business  so  entrusted  to 
him;"  but  it  does  not  appear,  either  in  the 
plcndings  or  the  proof,  that  any  specific  claim 
lins  ever  been  put  in  his  hands  for  collection, 
or  that  anything  has  been  done  by  any  officer 
of  the  State  unoer  §  8  of  the  statute  to  furnish 
him  the  means  of  proceeding  under  his  em- 
ployment. 
()n  the  38th  of  March,  1886,  the  Act  of 
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March  10,  1881,  was  repealed  without  any 
saving  clause,  and  on  the  same  day  another 
statute  was  passed,  providing  for  the  authen- 
tication and  payment  of  oertun  claims  against 
the  State'for  military  service,  and  which  were 
of  the  class  in  respect  to  which  Walker  had 
been  employed  as  agent  The  Act  then  pro- 
vided for  the  delivery  of  these  claims  *'to  the 
agent  for  the  collection  of  the  claims  of  the 
State  against  the  Government  of  the  United 
States. '^  Then  followed  section  8,  of  which 
this  is  a  copy:  "Sec.  8.  It  shall  be  the  duty  of 
the  said  agent  of  the  State  to  prepare,  present, 
and  prosecute  to  settlement,  the  demands  of 
the  State  for  reimbursement  by  the*  €k>vem* 
ment  of  the  United  States,  of  such  sums  of 
money  as  may  be  paid  out  under  the  provisions 
of  this  Act;  and  as  full  compensation  for  such 
services,  said  agent  shall  receive  the  amount 
of  his  expenses  actually  incurred  in  the  prose- 
cution of  said  work;  and  when  such  collection 
shall  have  been  made,  said  agent  shall  file  a 
statement  of  his  said  expenses,  verified  by  his 
oath,  with  the  State  Auditor,  who  shfdl  there- 
upon draw  his  warrant  upon  the  State  Treas- 
urer in  favor  of  said  agent  for  the  amount  of 
said  bin  of  expense;  Pnmded,  hotoeoer,  That 
the  amount  paid  on  said  bill  of  expense  shall 
not  exceed  five  per  cent  of  the  amount  of  the 
coUection  so  made  for  the  State." 

Under  this  statute  the  claim  of  James  P. 
Haynes,  public  administrator  of  Ray  County,  [3427 
having  in  charge  the  estate  of  John  King,  de- 
ceasea,  was  presented  and  allowed  to  the 
amount  of  |4o6.59;  and  Walker  demanded  it 
from  the  Auditor  of  State  for  collection  from 
the  United  States  under  his  employment  as 
agent  pursuant  to  the  Act  of  1881,  out  this  was 
refusea  becaiise  that  Act  had  been  repealed. 
Thereupon  Walker  applied  to  the  Supreme 
dourt  01  the  State  for  a  mandamus  on  the  aud- 
itor to  make  the  delivery,  his  i>osition  being 
that  the  repealing  Act  of  1885  impahred  theol> 
ligation  of  his  contract  with  the  State  under 
the  Act  of  1881,  and  to  that  extent  was  void. 
The  court  denied  the  writ,  and  in  so  doing  de- 
cided that  the  employment  of  Walker  was 
"one  of  Paffency,  pure  and  simple,"  which  the 
State  could  revoke  at  its  will,  as  it  did  by  the 
repealing  Act  For  a  review  of  a  judgment 
bsysed  on  that  decision  this  writ  of  error  was 
brought 

The  Fund  Commissioners  were  only  author- 
ized to  employ  an  agent  for  the  State,  and  to 
agree  with  him  as  to  the  commissions  he  should 
receive  on  the  amount  collected,  as  full  com- 
pensation for  his  services,  and  all  expenses  in- 
curred by  him  in  that  behalf.  This  they  did, 
and  there  can  be  no  doubt  that  the  agency  thus 
created  was  withdrawn  by  the  repealing  Act 
of  1885,  unless  a  consideration  was  given  for 
it,  or  it  was  so  coupled  with  an  interest  in  the 
subject  matter  of  tne  afrency,  that  is  to  say,  in 
the  claims  to  be  collected,  as  to  make  it  irrevo- 
cable. 

There  was  no  consideration  in  money  paid 
for  the  employment.  The  agreement  to  prose- 
cute the  Claims  faithfully  is  no  more  than 
would  be  implied  in  law  from  the  acceptance 
of  the  appointment;  and  the  provision  for  the 
pajrment  of  expenses  is  only  a  declaration  that 
the  commissions  stipulated  for  shall  be  in  full 
for  services  and  disbursements.    There  is  noth. 
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ing,  therefore,  in  the  consideration  for  the  em- 
ployment to  prevent  this  agency  from  behig  re- 
yoked  like  any  other. 

The  interest  coupled  with  a  power,  to  make 
It  irrevocable,  most  be  an  interest  in' the  thing 
itself.  As  was  said  by  Chief  Justice  Marshall, 
in  Hunt  v.  Bovemanier,  21  U.  8.  8  Wheat. 
174»  204  [5:689, 597],  "The  power  miist  be  en- 
grafted on  an  estate  tii  the  thing.  The  words 
themselves  seem  to  import  this  meaning.  'A 
power  coupled  with  an  interesf  is  a  power 
which  accompanies  or  is  connected  with  an  in- 
terest. The  power  and  the  interest  are  united 
in  the  same  person.  But  if  we  are  to  imder- 
stand  b^  the  word  'interest'  an  interest  in  that 
which  IS  to  be  produced  by  the  exercise  of  the 
power,  then  they  are  never  united.  The  power, 
to  produce  the  interest,  must  be  exercised,  and 
by  its  exercise  is  extinguished.  The  power 
ceases  when  the  interest  commences,  and,  there- 
fore, cannot,  in  accurate  law  language,  be  said 
to  be  'coupled*  with  it"  Such  is  undoubtedly 
the  rule. 

Here  there  was  no  actual  assiniment  of  the 
claims  or  any  part  of  ttiem.  Walker  had  no 
authori^,  under  his  employment,  to  take  the 
money  m>m  the  United  States  except  to  the 
extent  of  his  commissions.  The  vouchers  and 
evidences  of  debt  were  not  turned  over  to  him. 
All  he  could  do  was  to  present  the  claims  in 
the  name  of  the  State  and  as  its  representative. 
He  could  not  even  get  the  vouchers  or  other 
evidences  of  debt  wnich  were  necessary  for  the 
establishment  of  the  daim,  by  application  to 
the  proper  custodian,  but  must  go  to  the  (Gov- 
ernor 01  the  State  for  his  written  order  direct- 
ing their  delivery  to  him.  There  is  nothing 
whatever  in  the  transaction,  from  the  beginning 
to  the  end,  which  shows  an  intention  on  Uie 
part  of  the  Legislature  to  part  with  any  inter- 
est in  or  control  over  the  claims,  except  to  the 
extent  of  the  commissions  of  the  agent  after 
they  had  been  earned.    Walker  was  given  no 

Sower  to  compromise  any  daim.  All  ne  could 
o  was  to  establish  the  claim,  and,  when  the 
State  was  ready  to  pay  it,  take  his  commissions. 
Clearly  such  an  agency  is  not  irrevocable  in 
law  because  of  its  being  coupled  with  an  in- 
terest in  the  thing  toM  collected.  If  the 
vouchers  and  other  evidences  of  debt  had  ac- 
tually been  delivered  to  him  for  collection,  and 
he  had  expended  time  or  money  under  his  em- 
ployment, in  endeavoring  to  make  the  collec- 
tion, a  revocation  of  his  authority  might  not 
require  him  to  return  the  papers  he  held  until 
he  was  compensated  for  what  he  had  already 
done;  but  that  is  not  the  question  here,  because 
the  purpose  of  this  suit  is  to  ^  possession  of 
new  vouchers,  not  to  assert  a  lien  upon  such  as 
he  already  had  in  hand. 

There  is  nothing  in  the  cases  of  HaU  v.  Wie- 
eonsin,  103  U.  8.  5  [26:  802]  or  of  Jefries  v. 
Muiual  L.  Ins.  Co.  110  U.  S.  805  [28: 156]  in 
conflict  with  this.  In  ffalTt  Case  tne  question 
was  whether  his  employment  was  an  office,  or 
under  a  contract  for  work  and  labor,  ana  it 
was  held  to  be  under  a  contract,  because,  al- 
though he  was  appointed  a  commissioner  to 
make  a  "geological,  mineralogical,  and  agri- 
cultural survey  of  the  State,"  the  law  provid- 
ing for  the  survev  and  for  his  appointment  re- 
quired that  the  Governor  *'make  a  written  con- 
tract" with  him  for  the  performance  of  his 
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allotted  work,and  "the  compensation  therefor;** 
and  it  also  declared  that  "such  contract  shall 
expressly  provide  that  the  compensation  to  such 
commissioner  shall  be  at  a  certain  rate  per 
annum,  to  be  agreed  upon,  and  not  exceedmg 
the  rate  of  two  thousand  dollars  per  annum, 
and  that  payment  will  be  made  only  for  such 
part  of  the  year"  as  he  may  actually  be  engaged 
m  the  discharge  of  his  duty  as  such  commis- 
sioner. The  contract  actually  entered  into  was 
by  its  terms  "to  continue  till  the  third  day  of 
]aarch,  1868,  unless  the  said  Hall  should  be  re 
moved  for  incompetency  or  neglect  of  duty. 
*  *  *  or  unless  a  vacancy  shall  occur  in  his  of- 
fice by  his  own  act  or  default,"  In  deciding 
the  case  it  was  said:  "In  a  sound  view  of  the 
subject,  it  seems  to  us  that  the  legal  position  of 
the  plaintiff  in  error  was  not  materiaUy  dif- 
ferent from  tbat  of  parties  who,  pursuant  to 
law,  enter  into  stipulations,  limited,  in  point  of 
time,  with  a  State,  for  the  erection,  alteration, 
or  repair  of  public  buildings,  or  to  supply  the 
officers  or  employes  who  occupy  them  with 
fuel,  light,  stationery,  and  other  things  neces- 
sary for  the  public  service. "  There  was  in  tbat 
case  a  positive  contract  by  the  State  for  em- 
ployment in  a  particular  service,  for  a  particu- 
lar term,  made  under  the  authority  of  law;  and 
because  it  was  such  a  contract  the  State  could 
not,  any  more  than  a  private  individual,  re- 
sdnd  it  at  will.  The  employment  in  this  case, 
however,  has  no  such  provision.  Tlierc  is  no 
agreement  as  to  time,  and  the  matter  stands 
precisely  as  that  of  Hall  would,  if  a  statute 
had  been  passed  authorizing  a  geological,  min- 
eralogical,  and  agricultural  survey  of  the  State, 
and  he  had  been  employed  to  make  it  and  re- 
cdve  for  his  services  a  compensation  dependent 
on  the  amount  of  work  actually  done,  or  the 
time  actually  employed.  It  would  hardly  have 
been  contended  that  under  such  a  contract  the 
State  could  not  stop  the  survey  and  require 
Hall  to  quit  work  at  any  time  it  pleased.  The 
difference  between  the  two  cases  is  the  differ- 
ence in  the  two  contracts. 

In  J^fprieff  Caee  Uie  contract  was  by  an  ad- 
ministrator of  a  deceased  person's  estate  with 
a  firm  of  attorneys,  to  prosecute  a  doubtful 
claim,  "for  a  portion  of  the  proceeds,  with  full 
power  to  compromise  it  as  they  should  please;" 
and  we  held  that  such  an  agency  was  not  re- 
voked by  the  death  of  the  MJministrator  who 
made  the  contract  and  the  appointment  of 
another  in  his  place.  The  question  was  as  to 
the  validity  of  a  compromise  made  by  the  at- 
torneys, on  that  authority,  after  the  death  of 
the  first  administrator.  In  the  present  case 
there  was  no  authority  to  compromise.  Walker 
could  do  nothing  to  establish  the  daim.  He 
could  not  even  receive  the  money  belonging  to 
the  State  after  he  had  got  the  allowanoe  of  the 
claim  by  the  United  States. 

We  find  no  error  in  the  record  and  thejudgmeiU 
ii  afflrmed. 


MARY  WALL  bt  au,  Appts,, 

GEORGE  P.  BI8SELL  bt  ai.. 

(See  8.  C.  Beporter%  ed.  88B-«Ml) 

Exeeuiof's  titl&^lndiana  Statute  ««  to  power  f$ 
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Wall  t.  Bissbll. 
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aeeuten    executor  teho  ha$  not  fualified,  re- 
koMehf — rdeam  by  trustee — eurmving creditor 


L  The  title  of  an  ezeoutor  to  the  penonal  prop- 
ertf  of  hit  testator,  being  derived  from  the  will, 
cnerallr  nsts  in  him  from  the  te8tator*8  death. 

1  In  Indiana,  hy  statute,  although  the  personal 
pimwfty  vefta,  from  the  testators  death,  in  the 
executor  named  in  his  wilL  an  executor  cannot  In- 
t«f(ere  with  the  estate  further  than  to  preserve  the 
Mine  mitil  the  iasuinff  of  letters  testamentary. 

t  In  the  ahMnoe  of  any  state  decision  upon  the 
point,  this  court  declines  to  hold  that  a  release  of  a 
nortfface  made  by  an  executor  in  Indiana  who  has 
never  qualllled,  and  to  whom  no  letters  have  been 
dwed,  nas  any  validity. 

i  8oeh  releaae,  executed  as  trustee  under  the 
will,  by  one  named  as  executor  therein,  but  to 
vbom  letters  have  not  been  issued,  is  not  valid. 
The  tettator  cannot  evade  the  statute  by  bequeath- 
uiff  personal  property  to  a  trustee  and  authorising 
btm  to  act  as  such  without  taking  out  letters  testa- 


1  Where  the  legal  title  to  a  bond  and  mortgage 
it  In  one  as  executor,  but  the  title  in  the  debt  for 
vkloh  the  bond  and  mortgage  is  security  is  in  him 
liiufvivlug  creditor,  he  nas  the  right  as  surviving 
rreditorto  release  such  mortgage,  without  taking 
••ut  letters,  although  half  of  the  consideration  of 
the  rgleaao  would  inure  to  the  benefit  of  the  estate 
of  hii  testator  and  the  other  half  to  himself. 

1  Such  release,  although  executed  by  him  as  ex- 
ecQtor,  la,  by  reason  of  hfe  being  surviving  creditor. 
Uading  upon  the  interests  of  the  representatives  of 
tlielasiator  as  well  as  upon  his  own. 

[NoT  22.] 
Argued  April  It,  JS,  1887.    Decided  March  19, 
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k  PPKATi  from  a  decree  of  the  Circuit  Court 
A  of  the  United  States  for  the  District  of  In- 
diaoa,  for  the  plainliif ,  in  a  salt  to  foreclose 
BortgagesL    4ffirmetL 

ftatgfDcnt  br  Mr.  Juetiee  Gray: 
This  wag  a  bill  in  equity  by  George  P.  Bis- 
•eU  agiiDSt  Abraham  O.  Baniett,  bis  wife, 
B/rao  fl.  Baroett  and  James  W.  Bamett  his 
BJDor  sons,  his  sisters  Susan  B.  Shoidl  and 
Harr  Ann  Wall  and  their  husbands,  Henry  J. 
RaStOL  Omxr  A.  Shnons  and  John  H.  Btm, 
Henry  Borgeis,  Charles  A.  Zollinger,  and  the 
repraseotattres  of  John  J.  Eamm,  to  fore- 
dose  BMntgages  of  real  estate  in  Indiana.  An- 
■vers  aod  cross  bills  were  filed  bv  the  various 
partka,  setting  np  their  different  interests;  and 
a  lloai  decree  was  rendered  for  the  plaintiff, 
from  which  Mr.  and  Mrs.  Wall,  Mr.  and  Mrs. 
Shoall,  aod  the  two  minor  sons  of  Abraham  Q. 
fisnwtt  appealed  to  this  court.  The  case  a|>- 
peared  by  the  pleadings  and  proofs  to  be  as  fol- 
lowsj 

In  186Q  Abraham  Q.  BameU,  his  brother, 
Mm  H.  Bamett,  and  Newton  B.  Freeman, 
were  partoers  in  a  paper  mill,  and  desired  to 
niae  money  for  the  u&e  of  the  partnership  and 
to  pay  up  Jmeman's  share  of  the  capital.  At 
the  reqtieat  of  the  two  Bametts,  and  of  Rudldll 
'«ho  appean  to  have  been  promised  an  interest 
ia  the  partnership),  Biisell  lent  to  the  two  Bar- 
■eCto  the  mm  of  $8,000.  the  whole  of  which 
was  pot  into  the  firm  and  $5,000  of  which  was 
crediled  to  Freeman.  Pursuant  to  an  agree- 
■wst  tlMB  made  by  the  three  partners  ana  Ra- 
disai  and  Bissell.  the  following  instruments 


Ob  JiOj  15, 186$.  the  two  Bametts  ezecoted 
10  BhKfl  H^i  hoods  for  $1,000  each,  payable 
ia  tea  jeara,  with  interest  semi-annually,  se- 
cand  Of  mortgage  from  John  H.  Bamett  to 
Hfiiun,  otf  landto  the  City  of  Fort  Wayne. 

ttSO.  & 
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On  the  same  day,  Rudisill  executed  to  John 
H.  Bamett  a  bond,  reciting  that  '*  said  Henry 
J.  Rudisill  has  received  from  said  Baruett  the 
sum  of  $5,000,  part  of  a  loan  made  by  J.  H. 
Bamett  and  Abraham  Q.  Bamett  for  the  sum 
of  $8,000  of  Qeorge  P.  Bissell,  secured  by  " 
the  bonds  and  mortgage  aforesaid,  and  condi- 
tioned to  "pay  said  sum  of  $5,000  of  said  bonds, 
with  interest  thereon,  as  it  becomes  due." 

On  December  28,  1871,  as  security  for  the 
aymeot  of  this  bond,  Rudisill  executed  to 
obn  H.  Bamett  a  mortga^  of  land,  upon  all 
of  which,  except  a  small  piece,  there  existed  a 
prior  mortgage  made  by  KudisiU  to  his  mother 
to  secure  the  payment  of  an  annuity  to  her,  and 
now  held  by  Simons  and  Bass. 

On  January  28, 1872,  John  H.  Bamett  died, 
leaving  a  will  containing  the  following  provis- 
ions: 

First    A  devise  of  part  of  the  land,  mor^ 
~  by  him  to  Bissell  as  aforesaid,  to  Mrs. 

all,  with  successive  remainders  to  Byron  H. 
Bamett,  to  his  children,  and  to  Abraham  Q. 
Baroett. 

Second.  A  devise  of  the  rest  of  that  land  to 
Mrs.  Sboaff,  with  successive  remainders  to 
James  W.  Bamett,  to  his  children,  and  to  Abrar 
ham  Q.  Bamett. 

Third  and  Fourth.  Devises  of  other  lands  to 
Mrs.  Sboaff  and  to  Abraham  Q.  Bamett  and  his 
children. 

'*  Fifth.  Now,  as  to  my  interest  in  the  paper 
mill  and  business  carried  on  at  the  City  of 
Fort  Wayne  mider  the  name  of  Freeman  & 
Bamett,  which  is  regarded  as  one  third  in  ex- 
tent of  said  business  effects,  real  and  personsJ, 
etc.,  etc.,  stock,  assets,  machinery,  dividends, 
dues,  etc  I  devise  and  bequeath,  subject  to 
the  conditions  and  agreements,  performed  ox 
unperformed,  which  were  nam^  at  the  time  I 
beoune  a  party  in  interest  in  said  paper  busi- 
ness so  earned  on  by  and  in  Freeman  A  Bar- 
nett's  name,  and  wmch  conditions  and  Agree- 
ments are  known  to  my  brother,  A.  G.  mr> 
nett,  I  ffive  and  bequeath  unto  my  said  brother, 
A.  G.  Bamett,  and  to  my  ne^ews,  James 
Bamett  Wall  and  Charles  W.  Wall,  sons  of 
my  sister,  Mary  A.  Wall,  all  my  interest  in  the 
paper  mill  and  business  aforesaid,  real  and  per- 
sonal, or  otherwise,  so  carried  on  and  owned  by 
said  Freeman  A  Bamett:  To  have  and  to 
hold  to  each  of  said  devisees  or  legatees,  three 
in  number,  so  named,  one  full  third  of  my  said 
interest  in  said  paper  business,  mill,  etc  The 
sole  control  of  the  resp^tive  interests  of  said 
James  B.  and  Charles  W.  Wall  shall  be  under 
the  control  of  my  brother,  A.  G.  Bamett,  until 
said  James  B.  shall  reach  the  age  of  twenty- 
five  years.  The  profits  arising  out  of  said 
ioterest  so  bequeathed  to  said  Charles  and 
James  B.  respectively  shall  be  at  reasonable 
periods  each  year  paid  said  legatees  respectively 
by  said  Bamett,  or  by  any  other  penon  who 
may  be  authorized  to  control  said  interest  in 
Uie  progress  of  said  business,  by  law  or  other- 
wise. And  I  hereby  give  the  said  A.  G.  Bar* 
nett  the  right  to  selT  said  interests  of  said 
Charles  and  James  B..  if  he  shall  deem  such 
asle  expedient  and  for  tne  best  interests  of  said 
Charles  and  James,  he,  the  said  A.  G.  Bamett, 
first  giving  said  Charles  and  James  security  for 
faithfully  accounting  to  them  f or  the  mooeeds 
of  said  sale;  or  if  ^e  shall  desire  to  ouy  said 
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interests,  or  either  of  them,  before  either  shall 
be  of  age,  then  some  third  par^  shall  quality 
as  guardian,  and  proceed  to  sell  the  same  to 
said  A.  Q.  Bamelt  under  order  and  authority 
of  law. 

"  Sixth.  I  name  my  brother,  A«  G.  Bamett, 
my  executor,  to  act  himself,  or  Jointly  with  one 
he  may  choose;  if  acting  alone,  then  he  shall 
and  may  do  so  without  bond  as  such  executor, 
but  if  acting  with  another  both  shall  give  bond 
and  take  out  letters  testamentary  and  proceed 
according  to  law;  but  if  he  shall  act  alone, 
then,  as  executor,  he  shall  have  authority  un- 
der this  will  to  proceed  as  if  he  had  letters  tes- 
tamentary to  execute  the  trusts  devolved  on  him 
as  executor,  as  also  those  which  may  incident- 
ally arise  in  the  execution  of  this  trust  as  ex- 
ecutor, but  not  any  others  arising  out  of  a  differ- 
ent  relation,  such  as  trustee  or  guardian  of  some 
of  the  parties  named  herein  or  of  some  of  the 
trust  funds  named  hereinbefore.  He  shall  have 
power  to  proceed  to  collect  all  debts,  judg- 
ments, or  dioses  in  action,  due  me  at mv  death, 
all  rents  due  me  at  my  death,  of  any  ana  all  my 
real  estate,  except  the  homestead,  and  to  have 
control  of  and  dispose  of  all  my  personal  proper- 
ly, moneys  and  ^ects,  reducing  them  to  avail- 
ability, and  to  collect  all  rents  on  the  lots  de- 
vised respectively,  located  in  th)e  City  of  Fort 
Wayne,  unUl  such  rents  and  the  reasonable 
use  of  the  whole  homestead  place,  including 
that  devise  to  Mrs.  Susan  Shoaft  and  to  him- 
self, until  such  funds  so  arising  from  rents, 
use  of  homestead,  moneys,  personal  property, 
etc.,  shall  be  enough  to  pay  my  debts,  funeral 
expenses,  debts  of  last  illness,  and  to  purchase 
a  lot  in  Undenwood  cemetery,  properly  and 
fairly  improve  it,  pay  for  euiuming  the  re- 
mains of  my  father  and  mother,  their  interment, 
and  the  erection  of  a  monument  suitable  to 
their  condition  in  life  in  said  lot,  and  this  shall 
be  done  speedfly  as  the  nature  of  the  business 
shall  allow,  after  which  the  devisees  respect- 
ively herein  lastly  named,  and  Incidentally 
referred  to,  shall  control  said  property  as  the 
same  is  intended  in  the  respective  clauses 
wherein  said  property  is  devised." 

On  February?,  1872,  the  will  was  duly  ad- 
milted  to  probate,  on  the  testimony  of  the  sub- 
scribing witnesses,  in  a  court  of  the  State  of 
Indiana. 

Abraham  Q.  Bamett  never  qualified  or  gave 
bond  as  executor,  as  required  by  the  statutes 
of  Indiana,  and  the  court  of  probate  never 
made  any  order  appointing  him  executor,  or 
directing  letters  testamenti^  to  issue,  and  no 
such  letters  were  ever  issued.  But  he  assumed 
to  act  as  executor;  and  as  such  took  control  of 
the  real  and  personal  property,  collected  the 
rents  of  the  real  estate  for  some  months  (after 
which  he  turned  It  over  to  the  devisees),  paid 
the  testator's  debts  and  funeral  expenses,  pur- 
chased a  burial  lot,  removed  the  remains  of  the 
testator's  father  and  mother  to  it,  and  erected  a 
monument  upon  it.  The  other  devisees  knew 
of  all  these  acts,  and  made  no  objection,  sup- 
posing him  to  be  authorized  by  the  will  to  do 
them. 

On  January  28,  1876,  Rudisill  sold  and  con- 
veyed by  warranty  deed  to  Burgess,  Zollinger 
and  Eamm  part  of  the  land  included  in  the 
mortgage  from  him  to  John  H.  Bamett,  and 
in  the  annuity  mortgage  to  his  mother;  she  re- 
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leased  teom  her  morteage  this  part  of  the  land; 
and  Abraham  Q.  Bamett  executed,  on  the 
marffin  of  the  record  of  the  mortgage  froio  Ru* 
disill  to  John  H.  Bamett,  a  release  of  the  nine 
part,  in  the  following  words: 

"  I  hereby  release  from  any  and  all  lien  by 
reason  of  this  mortgage  the  following  of  tlte 

§  remises  herein  described:  All  that  part  of  S. 
I.  i  of  sec  35,  fp  31,  R  12  East,  this  day  con 
veyed  by  Henry  J.  RudisQl  to  H.  Burgess, 
Chas.  A.  Zollinger,  and  J.  J.  Eanun.  WiUiess 
my  hand  and  seal  as  such  executor,  January  33; 
1876. 

"  Abraham  G.  Barnktt,  [seal.] 

'*  Executor  of  the  Estate  of  John  H.  Baroett, 
deceased." 

On  the  same  day,  and  as  part  of  tbc  same 
transaction,  Rudisill  executed  to  '*  Abraham  G. 
Barnett,  as  executor  of  the  estate  of  John  H. 
Bamett,  deceased."  a  mortgage  of  other  hmU, 
partly  included  also  in  the  annuity  mortgage. 
All  the  parties  to  this  transaction  acted  in  good 
faith.  Bui  the  transaction  was  not  shown  to 
have  been  known  to  the  devisees  until  about 
the  time  of  the  beginning  of  tills  suit,  or  to 
have  ever  been  assented  to  by  them. 

The  bill  prayed  for  a  foreclosure  of  the  mort- 
gages from  John  H.  Bamett  to  the  plaintiff  and 
horn  Rudisill  to  John  H.  Bamett,  or,  if  the 
court  should  hold  the  release  of  the  latter  good, 
then  for  a  foreclosure  of  the  mortgage  from 
Rudisill  to  Abraham  Q.  Bamett. 

The  circuit  court  decreed  that  the  release  was 
valid,  and  that  the  title  in  the  land  so  released 
be  quieted  in  the  present  holders  as  against  all 
other  parties  to  this  suit,  and  that  mi  varioni 
parcels  of  land  be  sold  and  applied  to  the  pay- 
ment of  the  debts  secured  by  the  several  mort- 
gages in  an  order  not  objected  to  by  the  a^^ 
utnts,  supposing  the  release  to  be  valid,  inuch 
th^  denied. 

Mr  J  L.  K.  Ninde*  for  appellants: 

No  person  is  authorized  to  act  as  exeeator 
or  administrator  until  he  is  appointed  and  re- 
ceives his  letters  from  the  proper  court 

Landers  v.  Stone,  45  Ind.  408. 

In  Craxton  v.  Benner,  1  West  Rep.  906,  lOS 
Ind.  226,  and  in  J^erwnvilU  R  R  €h,r, 
Swayne,  26  Ind.  477,  it  is  held  that  the  jurisdic- 
tion of  the  court  to  grant  letters  of  administra- 
tion is  d^ved  from  the  statute  and  can  only 
be  exercised  in  the  cn.ses  provided  for  thereby. 

A  release  of  a  debt  can  only  be  made  by  the 
party  legally  or  equitably  entitled  to  it 

2  Pars.  Com.  Law.  221.  222;  EoMtmnn  v. 
Wright,  6  Pick.  822;  Lmng  v.  Braekeit,  3  Pick. 
408. 

Qualification  by  a  bond  is  a  prerequisite  to 
receiving  letters  testamentary. 

Bankhead  v.  Hubbard,  14  Ark.  208;  Hunter  v. 
Bryson,  G  Gill  &  J.  483;  Gardner  v.  OanU,  Id 
Ala.  666;  Hotbrook  v.  BentUy,  32  Conn.  502;  ISod- 
leyy,  McKinney,  9  Smedes  &  M.  339:  Bcfu>U  r. 
Barrett,  6  Ga.  448;  Webb  v.  Dietrich,  7  Walls  * 
S.  401;  HaU  v.  Cuehing,  9  Pick.  395;  FtttingiU 
v.  PettingiU,  60  Me.  A1X\  Fairfax  y,  Fhiffax^  7 
Qratt.  86;  Moore  v.  Bidgeway,  1  B.  Moo.  234; 
PhillipiY,  Steufart,  59  Mo.  491. 

If  a  trustee  releases  or  compromises  a  defac 
without  sufficient  reason,  he  will  be  answerable 
for  it  in  his  accounts. 

2  Perry,  Tr.  §  482;  1  Perry,  Tr.  §  317. 
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Mmn.  R.  8.  Tajrlor  and  8.  R.  Alden,  for 

tppeOeet: 

AltboiMch  the  law  directs  that  an  administra- 
lororgoaxdlaD  shall  give  hood,  yet  it  isheldlD 
msD J  cases  that  acts  done  in  good  faith  with- 
<mt  sQch  bond  are  not  void. 

DemUndrtY,  WiUtanu,  81  Ind.  444;  Fatter  v. 
Birckj  14  Ind.  445;  Ex  parte  MtuweU,  87  Ala. 
M;  JdiMiv.  Qcrdon,  2  Jones,  £q.  868;  Oiddinge 
V.  BuOer,  47.  Tex.  085. 

If  a  person  dolj  elected  to  the  office  of  sher- 
iff ihookl  assame  and  ezerdse  its  duties,  with- 
out receiving  a  commission,  taking  oath,  or 
giving  bond,  but  with  the  ucquiesoence  of  the 
coorts  and  the  public,  his  acts  would  not  be 
void. 

/^wpte  V.  BMMtm,  1  Denio,  574;  People  y.  Stet- 
«B«,  5  Hill,  680;  Bueknam  v.  Rugglee,  15  Mass. 
180;  Mtlnetry  v.  Tanner,  9  Johns.  185;  Doty  v. 
eerhaw^  5  I^ck.  487. 

The  functions  of  executors  as  such  and  trus- 
teei  are  distinct  and  separable. 

CtmkUn  v.  Eoerton,  21  Wend.  480;  Bex  v. 
Jenkine,  8  DowL  &  R.  41;  Dunning  v.  Ocean 
Sat,  Bank.  61  N.  Y.  497;  Bolton  v.  Jaekt,  6 
Bobi.  166:  Tainter  v.  Clark,  18  Met.  220;  Beek 
mmn  v.  Boneor,  28  N.  Y.  298;  CoU  v.  Wade,  16 
Yea.  Jr.  27:  Sheett^  Kttate,  52  Pa.  257;  1  Yes.  & 
&  218;  8  Yee.  Jr.  210;  CoekriU  v.  Armttrong,  81 
Ark.  580. 

Where  two  have  a  Joint  personal  interest,  the 
fcleaae  of  one  bars  the  other. 

Bmddoek^e  Case,  fi  Coke,  2fi;Piereony,Bookef, 
t  Jobm,  68;  Avetin  v.  EaaAS  Johns.  286;  Fitch 
V.  Fffnnan,  14  Johns.  172;  Decker  v.  Livingeton, 
15  Johns.  479;  Wheeler  v.  Curtis,  11  Wend.  668; 
.  AvAy  T.  Bogntan,^  Me.  290;  Hall  v.  Cray, 
M  Ma.  281;  WieheaH  v.  Legro.  88  N.  H.  1^; 
THm  v.  Buntoan,  54  N.  H.  121;  Oroaman  v. 
29  Ind.  618;  Smith  v.  Wiley,  22  Ala. 
atapUtan  v.  iTtn^,  88  Iowa,  85;  Myrick  v. 
M,  9  Cosh.  2tf ;  A^  V.  Sundarn,  8  Gray, 
1M;  JKifttfii  V.  McBeynMe,  6  Mich.  70;  .Gb^r- 
T.  Kntmer,  8  Pick.  68. 

BtMiexA  executors  were  not  required  to  give 

mA  except  on  application  of  one  interested  in 
tke  estate  when  danger  of  loss  was  apparent. 

IfendMOrv.ifanSmZ^  8Pa]ge,475;  Holmee 
▼.  Coek,  2  Barb.  Ch.  426;  Wood  v.  Wood,  4  Paige, 
2W:  CUnk  v.  Nilee,  42  Miss.  460;  AtweU  v. 
/Ufli,  7  Bosh,  504;  ^atrAur  v.  Fairfax,  7  Gratt 
96:  LamgleyY.  Harris,  2S  Tex.  564. 

Testamentary  direction  controls  or  is  held  to 
be  withoat  general  sweeping  statutory  provis- 
ioam  as  to  sale  of  a  testator's  real  estate. 

McDermut  v.  Loriilard,  1  Edw.  Ch.  272; 
Mtmmm  v.  Cor,  5  Johns.  Ch.  441;  Champlin  v. 
ChamfUn,  8  Edw.  Ch.  608;  Goods  of^Smith,  L. 
B.  1  P.  ik  D.  717. 

In  eoDstniing  powers  the  intention  of  the 
ithered  from  the  whole  instrument, 
ig  the  circumstances  of  the  case,  gov* 

WHsenT.  7Vvtrp,7 Johns.  Ch.  25;  Ooodiitley. 

tmmean,  Doug.  565;  i^Tm^f^y  v.  Partington,  8 

T.  R  862;  7  Com.  Dig.  title  Pbiar,  8;  Smyth  v. 


T^r,  21  m.  296. 
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rale  of  sale  in  the  inverse  order  of  alien- 
has  never  obtained  in  the  courts  of  Ken- 
tacky.  Tennessee,  Iowa,  and  other  most  re- 
spectable courts. 

Pkgrkh0m  V.  Weieh,  19  Pick.  281;  Dickey  v. 
8  B.  Mon.  818;  Jobs  v.  (TBrien,  2 

lis. 


Humph.  84;  Bates  v.  Ruddiek,  2  Iowa,  428; 
Barney  v.  Myers,  28  Iowa,  478;  Barnes  v.  Boo- 
ster, 1  Younge  &  C.  Ch.  401;  Stanly  ▼.  Stocks, 
1  Dev.  Eq.  814-817. 

In  this  State  the  rule  cannot  yot  be  regarded 
as  a  rule  of  propvty. 


Mr,  JusUee  Orajr  delivered  the  opinion  of     [387] 
the  court: 

The  principal  question  in  this  case  is  tHe  va- 
lidity of  the  release,  executed  by  Abraham  G. 
Bamett,  of  the  mortgage  from  Henry  J.  Rudi- 
sill  to  John  H.  Barnett.  By  the  law  of  In- 
diana, a  mortntge  creates  only  a  lien  to  secure 
the  mortgage  debt,  leaving  the  legal  title  of  the 
land  in  the  mortgagor.  Fletcher  v.  Holmes,  82 
Ind.  497. 

It  was  argued  for  the  appellees  that  this  re- 
lease was  valid,  considering  Abraham  G.  Bar- 
nett in  any  one  of  three  capacities:  1.  As  exec- 
utor of  the  will  of  John  H.  Barnett  2.  As 
trustee  under  that  will.  8.  As  surviving  Joint 
owner,  in  equity,  of  the  bond  and  mortgage 
executed  by  Rudisill  to  John  U.  Barnett  to  se- 
cure the  payment  of  a  debt  due  to  John  H. 
Bajuett  and  Abraham  G.  Barnett  jointly. 

1.  The  title  of  an  executor  in  the  personal 
property  of  his  testator,  being  derived  from  the 
will,  doubtless  vests  in  him  from  the  moment 
of  the  testator's  death.  Dixon  v.  Bamsay,  7 
U.  6.  8  Cranch,  819,  828  [2:458,  454] ;  HUl  v. 
Tucker,  54  U.  8.  18  How.  458.  m  [14:  228. 
226].  At  common  law,  he  might,  before  prov- 
ing the  wiU  in  the  probate  court,  not  only  take 
possession  of  the  property,  but  sell  or  oispose 
of  it,  pay  debts  of  the  estate,  receive  or  release 
debts  owing  to  it,  bring  actions  for  property 
whidi  was  in  the  testator's  actual  possession, 
and  do  almost  any  other  acts  incident  to  his  of- 
fice, except  that  he  could  not  nudntain  any 
oUier  actions  without  producing  a  copy  of  the 
raobite  and  letters  testamentary  at  the  triaL  1 
Williams,  Executors,  7th  ed.  298,  802,  808, 
629. 

But  the  Statutes  of  Indiana  provide  that 
whenever  any  will  shall  have  been  admitted  to 
probate,  letters  testamentary  shall  be  issued  to 
the  persons  named  theiein  as  executors  (being 
competent  by  law  to  serve  as  such)  who  shall 
qualify;  ana  further  provide  as  follows:  [388] 

"  Sec.  8.  Every  person  named  in  the  will  as 
executor,  who  shall  qualify  and  give  bond, 
shall  be  named  in  such  letters,  and  every  per- 
son not  thus  named  shall  be  deemed  super- 
seded. 

"  Sec.  4.  Any  person  who  is  appointed  exec* 
utor,  who  shaU  renounce  his  trust  in  writing 
filed  with  the  clerk,  or  who  shall  fail  to  qualify 
and  give  bond  within  twenty  davs  after  probate 
of  such  will,  shall  be  deemed  to  have  renounced 
such  appointment,  and  such  letters  shall  issue 
to  any  other  person  named  in  the  will,  capable 
and  wnihig  to  accept  such  trust. 

"Sec.  5.  No  executor  named  in  the  wiU 
shall  interfere  wiUi  the  estate  intrusted  to  him, 
further  than  to  preserve  the  same  untU  the  is- 
suing of  letters;  but  for  that  ptirpoM  he  may 
prosecute  any  suit  to  prevent  the  loss  of  any 
part  thereof.* 

**  Sec.  19.  Every  person  appointed  executor^ 
administrator  with  Uie  will  annexed,  or  admin- 
istrator, before  receiving  letteii,  shall  execute 
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a  separate  bond,"  with  suretiee,  "  In  a  penalty 
payable  to  the  State  of  Indiana,  of  not  less  than 
double  the  value -of  the  personal  estate  to  be 
administered,  conditioned  that  be  will  faithful- 
ly discbarge  his  duties  as  such  executor  or  ad- 
ministrator, and  shall  take  and  subscribe  an 
oath  or  affirmation  that  he  will  faithfully  dis- 
cbargc  the  duties  of  his  trust  accordinj?  to  law;" 
and  tne  bond,  as  well  as  the  oath  or  amrmalion, 
is  required  to  be  recorded.  2  Gavin  &  H.  Stat. 
484,  489,  490,  491;  Indiana  Rev.  Stat.  1881, 
§§  2222-2225,  2242,  2248. 

These  statutes  clearly  manifest  the  intent  of 
the  Legislature  that,  although  the  personal 
propernr  shall  vest  from  the  death  of  the  testa- 
tor in  the  executor  named  in  his  will,  yet,  in 
order  to  secure  the  interests  of  creditors  and  of 
legatees,  every  executor  shall  give  bond  and 
take  out  letters  testamentary  before  he  can  do 
any  act  as  executor,  except  sucb  as  may  be 
necessary  to  preserve  the  property  and  to  pre- 
vent the  loss  of  any  part  of  it.  The  prohibi- 
tion is  absolute  that,  except  for  that  purpose, 
"no  executor  shall  hiterfere  with  the  estate" 
until  the  issuing  of  letters  testamentary. 

Tbe  direction  in  the  will  of  John  H.  Bamett 

that  Abraham  G.  Bamett  may  act  as  executor, 

without  giving  bond  or  taking  out  letters  tea- 

[389]      tamentaiy*  ^  the  statutes  requ&e,  is  of  no  legal 

effect 

The  current  of  decision  in  other  States,  so 
far  as  we  are  informed,  is  to  the  effect  that  un- 
der similar  statutes  (some  of  them  I'ss  peremp- 
tory in  their  terms)  any  acts  done  ^y  an  exec- 
utor bv  way  of  disposing  of  the  property  are 
invalid,  unless  he  talkes  out  letters  testamentary, 
or  is  appointed  executor  by  an  order  of  the 
court  of  probate,  equivalent  to  Uie  issue  of 
Buch  letters.  Monroe  v.  Jamei,  4  Munf.  194; 
Martin  v.  Peek,  2  Yerg.  298;  OUwland  v. 
Chandler,  8  Stew.  (Ala.)  489;  Carpenter  v.  Go- 
ing, 20  Ala.  587;  Ex  parte  McmoeU,  87  Ala. 
862,  864;  Kittredge  v.  Fol9om,  8  N.  H.  98,  111; 
Rand  ▼.  Hubbard,  4  Met.  252,  257;  Oaff  t. 
Minot,  8  Cush.  852;  Carter  v.  Carter,  10  B. 
Hon.  827;  Stnyg  v.  Oreen,  47  Mo.  500;  Bart- 
neU  V.  Wandeil,  60  N.  Y.  846, 850;  MeDearmon 
V.  MaxMd,  88  Ark.  681. 

We  nave  been  referred  to  no  decision  of  tbe 
Supreme  Ck)urt  of  Indiana  that  directly  bears 
upon  this  case.  The  only  one  that  approaches 
it  is  Baye  v.  Viekery,  41  Ind.  588 .  In  that  case, 
an  heir,  named  in  the  will  as  executor,  had, 
without  qualifying  as  such,  or  taking  out  let- 
ters testamentary,  but  with  the  consent  of  all 
the  other  heirs,  devisees  and  legatees,  act^  as 
executor,  and  made  distribution  of  the  property. 
A  subsequent  order  of  the  probate  court, 
made  without  notice  to  him,  upon  the  applica- 
tion of  one  of  those  heirs,  appointing  another 
person  administrator  with  the  will  annexed, 
was  reversed  on  appeal,  and  letters  testament- 
ary directed  to  be  issued  to  the  executor  upon 
his  qualifying  and  giving  bond  according'to  law. 
The  opinion  proceeded  upon  the  ground  that 
the  delay  in  taking  out  letters  testamentary  had 
been  waived  by  the  mutual  arrangement  of  all 
parties  interested;  and  it  contained  no  intima- 
tion that  the  acts  of  an  executor,  who  never 
took  out  letters  testamentary,  could  affect  the 
rights  of  any  person  interested  in  the  estate  who 
bad  not  assented  to  them. 

In  the  present  case,  whatever  effect   the 
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facts  that  the  other  devisees  knew  that  the  ex- 
ecutor was  acting  as  such  and  made  no  obje^ 
tion  might  have  against  those  of  full  age,  tbe 
minor  devisees  could  not  be  thereby  estopped  to 
assert  their  rights.  • 

Letters  testamentary  issued  to  an  executor, 
upon  his  qualifying  according  to  law,  may  r^   [^ 
late  back  and  legalize  his  previous  tortious  acta^ 

1  Williams,  Executors,  269;  Priett  v.  WatHnt^ 

2  Hill,  225.  Or,  an  order  of  the  court  of  pro- 
bate, appointing  an  executor,  may  not  be  sub- 
ject to  be  imp^ched  collaterally  by  showing 
that  he  did  net  in  fact  qualify;  and  may  of  it- 
self be  sufficient  evidence  of  his  authoritj, 
without  the  production  of  letters  testamentaiy. 
VogeTe  Succession,  20  La.  Ann.  81;  Piatt  ?. 
MeCuUovgh,  1  McLean,  69,  74. 

But  where,  as  in  this  case,  tbe  executor  bat 
never  qualified,  nor  been  appointed  t^  tbe 
court,  and  no  letters  testamentary  have  been  is- 
sued, we  have  found  no  dedsion,  under  8ta^ 
utes  like  those  of  Indiana,  that  any  dispoeitioo 
of  the  property  by  the  executor  is  valid  as 
against  persons  interested  who  are  not  eaMpped 
by  having  consented  to  it. 

In  the  absence  of  any  decision  upon  the  point   i 
by  the   Supreme  Court  of  Indiana,  we  are 
therefore  not  prepared  to  hold  that  the  rdease 
in  question  has  any  validity  as  an  act  done  by 
Abraham  Q.  Bamett  as  executor. 

2.  The  difflcultiea  are  quite  as  great  hi  the 
way  of  holding  the  release  vaUd,  considered  as 
executed  by  Abraham  Q.  Bamett  in  the  capacity 
of  trustee  under  the  wiU,  distinct  from  his  oflke 
as  executor. 

In  the  first  place,  tbe  wHI,  after  naming 
Abraham  G.  Bamett  executor,  and  directing 
that  he  may  act  as  such  without  giving  bond  or 
taking  out  letters  testamentary,  providea  that 
"As  executor  he  shall  have  autbonty  under  this 
will  to  proceed,  as  if  he  had  letters  testamentary , 
to  execute  the  trust  devolved  on  him  as  execu- 
tor, as  also  those  which  .may  incidentally  arise 
in  the  ^execution  of  this  trust  as  executor.  Br 
this  iteration  of  the  words  "as  executor,"  the 
testator  clearly  shows  that  be  did  not  intend 
that  in  performing  the  usual  duties  of  an  execu- 
tor he  should  act  m  any  other  capacity. 

In  the  next  phioe,  it  was  not  within  tbe 
power  of  the  testator  to  defeat  the  provisioos 
and  the  policy  of  the  testamentary  law  of  tbe 
State,  by  bequeathing  personal  property  to  a 
trustee,  without  the  intervention  of  an  executor. 
As  was  said  by  Clutf  Justice  Shaw,  delivering 
the  opinion  of  the  Supreme  Judicial  Court  oi 
Massachusetts,  **It  is  an  established  mle  of  Isw,     I 
that  all  the  personal  property  of  the  tests  ti«r 
vests  in  the  executors  for  some  purposes,  before 
probate  of  tbe  will;  but  to  all  intents  and  pur- 
poses, upon  its  probate.    This  they  take,  not 
merely  as  donees,  by  force  of  the  gift,  as  inter 
vivos,  but  by  operation  of  tiie  rules  of  law  coo- 
trolling,  regulating  and  giving  effect  to  wills. 
A  trustee,  therefore,  who  is  but  a  legatee,  csn 
take  only  through  the  executors.    If  a  testator 
were  to  appoint  no  executor,  or  direct  that  the 
estate  should  go  immediately  into  the  hands  of 
legatees  or  of  one  or  more  trustees  for  partica- 
lar  purposes,  such  direction  would  be  nagmtory 
and  void.*'    l^eu^eomb  v.  WiUiams,  9  Met.  525, 
583.    So  in  the  earlier  case  of  JTustfr  v.  A-yspn, 
the  Court  of  Appeals  of  Maryland  said:    **But 
suppose  Br3r8nt>  not  to  be  created  executor  by 
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the  daiise  in  the  will  which  has  been  referred 
to,  eiid  that  the  teBtator's  deaiffn  was  that  the 
persons  i^^pointed  should  act  uterally  as  trus- 
tees without  takinff  out  unr  letters  testamentary 
or  of  administranon.  Tlie  appointment  is  a 
aullitj  as  &r  as  the  personal  estate  is  concerned, 
being  an  attempt  to  evade  the  provisions  of 
our  testamentary  system  in  a  way  which  the 
law  does  not  tolerate."    5  Oill  &  J.  488, 488. 

8.  We  are  then  brought  to  a  consideration  of 
cbe  question  whether  the  release  can  be  upheld, 
because  of  the  authority  vested  in  Abraham  Q. 
Bamett  as  surviving  creditor,  under  the  settled 
rale  that  one  of  two  Joint  creditors  or  mort- 
Xigees,  or  the  survivor  of  them^jnay  release  the 
knot  debt  Ptnn  v.  BuiUr^iiJ.  8.  4Dall.  854 
[1:854];  PidopU  v.  Keyter,  28  N.  Y.  226.  The 
case,  so  far  as  affects  this  question,  stands  thus: 

John  H.  Bamett  and  Abraham  G.  Bamett 
borrowed  $8,000  of  Bissell,  and  lent  $5,000  of 
it  to  Freeman,  and  thereby  became,  at  law  as 
wd)  as  in  equity,  joint  debtors  to  Bissell  in  the 
of  $8,(K)0,  a ~ 


and  joint  creditors  of  Freeman 
in  the  sum  of  $5,000.  Rudisill  executed  to  John 
H.  Bamett  a  bond,  secured  by  mortgage,  con- 
ditiooed  to  pay  to  him  the  sum  of  $5,000,  de- 
scribing it  in  the  bond  as  part  of  Uie  sum  of 
$8,000  borrowed  bv  the  two  Baraetts  of  Bissell, 
thus  clesrly  identifying  the  debt,  which  Rudi- 
iSn's  hood  and  mortgage  were  intended  to  se- 
cure, as  the  $5,000  which  the  two  Baraetts  had 
lent  to  Freeman,  and  which  Freeman  owed  to 
them  ](4ntlv.  Kudisiirs  bond  and  mortgage, 
therefore,  although  they  ran  to  John  H.  !E&- 
oect  akme,  and  could  have  been  enforced  at  law 
in  his  name  only,  yet  in  equity,  having  been 
~e  with  the  sole  oblect  of  securing  the  pay- 
t  of  the  debt  which  Freeman  owea  to  both 
Bametts  jointly,  belonged  to  them  as  joint 
creditorB.  BauitiUe  IfutituU  v.  Kauffman,  85 
U.  S.  18  Wall  151  r21:775]. 

Upon  the  death  of  Johnu.  Bamett,  the  debt 
<tf  Freeman  was  due  to  Abraham  G.  Bamett 
pefsonally  as  surviving  creditor,  with  authority 
as  such  to  sue  for  and  recover  it,  although  he 
would  of  course  be  bound  to  account  to  John 
H.  Bametf  s  representatives  for  half  of  anyUiing 
that  be  might  recover;  and  RudisUl's  bond  and 
aortgage  continued  to  stand  as  security  for 
tbftt  debt;  and  although  the  legal  title  in  this 
bovid  and  mortgage  vested  in  Abraham  G.  Bar- 
oeu  as  executor,  vet  the  equitable  interest  in 
them  belonged  half  to  him  as  executor  and  half 
to  him  personally.    If  he  bad  received  from  the 
morigagor  payment  of  the  sum  secured  by  the 
Bor^sge',  whether  as  executor  or  as  surviving 
creditor,  in  either  case  be  would  hold  half  of 
that  sum  Co  his  own  use  and  half  as  executor. 
jk»  a  vmlk)  release  of  the  whole  or  part  of  the 
iBod  mortgaged,  made  by  him,  whether  as  ex- 
ecutor or  as  an  individual,  would  bar  him  both 
Ib  bis  official  and  in  his  private  capacity;  and 
•BT  snbitituted  security,  received  by  him  as  a 
mioiideratioo  for  the  release,  would  ultimately 
«attre  to  the  benefit  of  the  same  persons,  that  {s 
ai>  mmj,  one  half  to  his  own  benefit,  and  the 
half  to  the  benefit  of  those  entitled  under 
wilL     In  short,  neither  the  parties  to  whom 
iht  amount  in  which  he  would  be  liable  to 
t  for  anything  received  upon  a  payment 
would  be  affected  by  the  capacity  in 
vhidn  he  assumed  to  act    If  he  had  never  been 
asexecutor,  a  release  of  the  debt  by  him, 
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being  surviving  creditor,  would  have  been  valid 

at  law,  and  his  release  of  the  mortgage,  which 

was  security  for  that  debt,  woula  have  been 

good  in  equitp^.    There  is  no  reason,  therefore, 

which  can  influence  a  court  of  equity,  why  ho     [393] 

might  not  as  surviving  creditor  release  part  of 

the  mortgaged  land  from  the  mortgage. 

The  two  characters  of  executor  and  of  sur-  • 
viviog  creditor  being  united  in  the  person  of 
Abraoam  G.  Bamett,  the  court,  if  he  had  exe- 
cuted the  release  in  his  own  name  merely,  with- 
out de^ribing  himself  as  acting  in  either  capac- 
ity, would  presume  that  he  act^  in  the  character 
which  would  make  the  release  valid  and  effect* 
uaL  Teaton  v.  Lynn,  80  U.  S.  5  Pet.  224, 229 
[8:105, 106]. 

The  form  in  which  the  release  was  drawn  up 
and  executed  does  not  f^ect  the  equities  of  the 
case. 

It  begins  with  the  absolute  and  comprehen- 
sive words,  *'I  hereby  release  from  any  and  all 
lien  by  reason  of  this  mortgage.'*  Then  follow 
a  description  of  the  land  released,  by  range, 
township,  section  and  quarter  secdon,  ana  as 
that  day  conveyed  by  RudisiU  to  Burgess,  Zol- 
linger  and  Eamm,  and  the  final  clause,  "Wit- 
ness my  hand  and  seal  as  such  executor,  January 
23,  1875."  No  executor  had  been  previously 
named  in  the  release,  or  in  the  mortgage,  on  the 
margin  of  the  record  of  which  the  release  was 
made.  The  release  is  signed  ''Abraham  G. 
Bamett,  executor  of  the  estate  of  John  H.  Bar- 
nett,  deceased." 

When  a  person  having  title  in  property  in 
different  capacities  executes  a  deed  in  one 
capacity  only,  and  holds  the  consideration  re- 
ceived tor  the  benefit  of  those  entitled  to  it,  a 
court  of  equitv,  at  least,  will  be  slow  to  hold 
the  deed  invalid  for  want  of  a  more  complete 
and  formal  execution. 

In  Oormr  v.  Cartwriffht,  L.  R.  7  H.  L.  781,  a 
man  who  was  one  of  two  executors  of  his  father, 
and  also  the  residuary  devisee  of  his  lands, 
charged  with  the  payment  of  his  debts,  made  a 
mortage  of  the  lands,  recitinctbat  be  was  enti- 
tled to  them  in  fee,  and  not  describing  himsdf 
as  executor.  Lord  Romilly,  M.  R,  held  that 
this  mortgage  was  not  an  exercise  of  the  pow- 
er vested  in  the  executors  for  paying  the  testa- 
tor's debts,  but  was  only  a  qiortgage  of  the 
beneficial  interest  of  the  devisee,  and  therefore 
ineffectual  against  the  testator's  general  credit- 
ors. But  his  decree  was  reversca  by  the  Lords 
Justices  in  Chancery,  and  their  decree  was  af- 
firmed by  the  House  of  Lords  upon  the  motion 
of  Lard  Chancellor  Calms,  who  said:  "What  [304] 
I  find  is  this,  that  the  estates  with  which  Your 
Lordships  have  to  deal  are  clearly  devised  to, 
and  the  legal  estate  vested  in,  the  residuary 
devisee,  who  was  also  one  of  the  executors.  I 
find  him  selling  or  mortgaging,  and  I  find  him, 
beyond  all  doubt,  able  to  sell  and  able  to  give 
to  a  mortgagee  a  good  title  to  the  legal  estate. 
I  find  that  that  le^  estate  is  in  his  hands;  and 
therefore  any  money  that  is  produced  by  the 
sale  or  mortgage  of  that  legal  estate  is  subject 
to  and  chargeable  with  the  payment  of  debts 
and  le.^ies;  and  that  therefore  the  money 
comiug  into  his  hands  must  be  money  which 
ought  to  be  applied  to  the  payment  of  debts 
and  legadee.  But  then  I  find  that  be  himself 
is  an  executor  of  the  testator:  that  he  himself  is 
the  person  who  ought  to  hold  assets  impressed 
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with  the  Uabilliy  to  satisty  debts  and  legacies. 
I  find,  therefore,  that  assets  which  oaght  to  be 
applied  to  the  payment  of  debts  have  come  into 
the  hands  of  an  executor,  and  that  he  has  given 
a  receipt  for  them.  Therefore,  on  the  one 
hand  the  mortgagees  have  got  the  legal  estate; 
^d  on  Uie  other  hand  they  have  got  a  receipt 
from  the  proper  person  for  money  which  ought 
to  be  appued  to  the  payment  of  debts  and  lega- 
cies. That  being  so,  it  appears  to  me  that  their 
title  is  entire  and  complete."  L.  R  7  H.  L. 
740. 

In  TTrti  of  England  <fc  8.  W.  DUt,  Bank  v. 
Murch,  L.  B.  28  Ch.  Div.  188,  that  decision  was 
followed,  and  applied  to  this  state  of  facts:  One 
of  two  brothers,  partners  in  business,  died, 
leaving  a  will,  by  which  he  directed  his  debts 
to  be  paid,  and  devised  his  real  estate  in  trust 
with  power  of  sale,  and  appointed  his  widow 
executrix  and  trustee.  The  widow  and  the 
surviving  brother  sold  and  conveyed  real  estate 
of  which  the  two  brothers  had  been  tenants  in 
common,  and  which  was  in  fact  partnership 
property,  by  deeds  reciting  that  the  brother  in 
his  own  right,  and  the  widow  as  trustee  imder 
tXxe  will,  were  seised  of  It  in  fee  as  tenants  in 
common,  but  not  stating  that  she  was  execu- 
trix, or  that  the  property  was  partnership 
property.  This  conveyance  was  neld  to  be 
valid,  Lard  Justice  Fry  saying:  "  It  is  plain 
that  as  executrix  she  could  sell  the  whole  of 
[395]  the  partnership  property."  "Then  it  is  said 
that  if  she  had  power  so  to  do,  yet,  by  omitting 
to  state  in  the  deeds  by  which  she  conveyed  the 
freehold  property  that  she  was  acting  as  execu- 
triXf  she  precluoed  herself  from  ass^ng  that 
she  was  acting  in  that  character.  In  my  Judg- 
ment, she  did  not  It  must  be  borne  in  mind 
that,  as  executrix,  hers  clearly  was  the  hand 
to  receive  the  purchase  moneys;  and  therefore 
those  moneys  came  to  the  right  hand,  the  hand 
of  the  person  whose  duty  it  was  duly  to  apply 
the  assets  in  satisfaction  of  the  creditors  of  the 
deceased  as  well  as  of  the  beneficiaries  under 
his  wilL  Moreover,  whether  she  was  acting 
as  trustee  or  as  executrix,  she  was  under  an 
obligation  to  do  the  best  she  could  for  the  estate. 
Her  fiduciary  character  was  substantially  the 
same,  whether  she  was  acting  as  executnx  or 
as  trustee.  I  think,  therefore,  that  I  should 
be  straining  at  a  gnat,  if  I  were  to  hold  that 
title  mere  fact,  that  she  spoke  of  herself  in 
the  instruments  as  trustee  and  not  as  executrix, 
was  enough  to  prevent  the  validity  of  a  trans- 
action which,  in  her  character  of  executrix, 
I  hold  that  she  hadtbe  power  of  carrying  into 
effect."  "The  legal  estate  passed  from  her, 
beokuse  she  held  it  as  trustee,  and  the  money 
reached  the  hands  of  the  person  who  was 
bound  to  distribute  it  among  the  persons  en- 
titled to  it.  I  therefore  overrule  this  objec- 
tion."   28  Ch.  Div.  151-158. 

In  the  present  case,  the  legal  title,  indeed,  in 
the  bond  and  mortgasreof  Rudisill  was  in  Abra- 
ham Q.  Bamett  as  executor,  and  could  not, 
at  law,  be  released  by  him  in  any  other  capac- 
ity. But  the  legal  tiUe  in  the  debt,  for  which 
the  bond  and  mortgage  stood  as  security,  and 
to  which  in  equity  they  were  incident,  was  in 
him  as  surviving  creditor.  In  equity,  there- 
fore, he  had  the  right,  as  surviving  creditor,  to 
release  the  mortgage,  in  whole  or  in  part;  and 
aiiv  consideration  lor  such  a  release,  whether 
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received  by  him  as  executor  or  as  survivinr 
creditor,  would  inure  to  the  benefit  of  himself 
and  of  the  estate  of  his  testator  in  equal  moie- 
ties. 
If  he  had  received  payment  of  the  debt,  and 

fiven  a  receipt  for  it  as  executor,  he  would 
ave  held  the  money,  half  as  executor,  and  half 
to  his  own  use,  just  as  he  would  have  held  it  if 
he  had  receipted  for  it  in  his  own  name  only;  „ 
and  it  cannot  be  doubted  Uiat  the  addition  "as  (^ 
executor"  in  the  receipt  would  not  have  pre- 
vented the  payment  from  extinguishing  the 
debt,  and  consequentiy  the  mortgage  by  which 
it  was  secured. 

The  release  which  Abraham  G.  Bamett  did 
execute  was  of  ^art  of  the  land  mortgaged, 
and  in  consideration  of  receiving  a  mortgage  of 
other  land,  the  parties  to  the  release  and  to  the 
new  mortgage  acting  in  good  faith,  and  with 
no  intent  to  defraud  devisees  or  other  persons 
interested.    The  body  of  the  release  contains 
apt  words  of  release  by  him  (without  static*; 
in  what  capacity)  of  the  land  described  "  from 
any  and  aU  lien  by  reason  of  this  mortgage;*' 
and  he  is  describeid  as  executor  in  the  UtH- . 
monium  clause  and  the  signature  only.    Al- 
though he  is  described  as  executor  in  the  new 
mortgage  also,  a  court  of  equity  certainly  oooki 
not  hold  that  mortgage  to  convey  any  mtemt 
to  him  as  executor  or  otherwise,  if  the  release 
for  which  it  was  the  consideration  was  void. 
Abraham  Q.  Bamett  was  the  person  author- 
ized to  make  the  release,  and  the  oonsideratioD 
for  the  release  came  into  his  hand&  for  the 
benefit  of  the  persons  entitied  to  it.    The  inter- 
ests of  no  one  were  affected  by  the  question  in 
which  of  his  two  characters  he  executed  the 
release,    and    received    the    new   mort^a^ 
Whether  he  acted  as  executor  or  as  survivmr 
creditor,  the  fruits  of  the  transaction  bdonceo 
in  equity,  one  half  to  himself  and  one  half  to 
the  estate  of  John  H.  Bamett 

If  the  whole  debt  had  belonged  tohim  alone* 
the  description  of  himself  as  executor  in  the  re- 
lease could  not  have  prevented  its  operating 
upon  his  interest  in  the  debt,  and  in  tbe  m<m- 
gage  by  which  that  debt  was  secured.     As  the 
survivor  of  two  Joint  creditors,  he  bad  tbe 
same  power  (independentiy  of  any  authority  a» 
executor)  to  release  the  debt  and  the  mortgage, 
as  if  he  had  been  the  sole  creditor.     T&  re- 
lease, tlierefore,   notwithstanding  the    super- 
fluous description  of  the  releasor  as  executor,, 
was.  by  reason  of  his  being  surviving:  creditor, 
bindins  upon  the  interests  of  the  representa- 
tives of  the  deceased  creditor,  as  well  as  upoa 
his  own;  and  upon  this  ground  the  decree  is  of- 
firmed, 

o,  H.  WILLIAMS,  PIff.  in  Brr., 

V. 

EDWARD  D.  CONGER 


(8ee  8.  C  Reporter's  ed.  897-l28w) 

Texae  land  titl^-'-protaeol,  when 
parieon  of  handtoriting-— ancient  instru- 
ment— instruction  to  jury— authentication  <f 
instrument — copy,  when  evidence — reeit^d — 
right  of  citizens  of  Mexico. 

1.  lo  an  action  to  try  the  title  to  land  srantad  \rr 
the  Government  of  Ooahuila  and  Texas  tn  1828  to 
one  Miffuel  Rabaco,  tbe  protoooL,  or  first  ortgiosL 
of  the  application  of  Baoairo  for  the  srmnt^  and  or 
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the  €onoe«lom  made  thereon,  prodooed  from  the 
archives  in  the  offloe  of  the  Secretary  of  State  of 
Coahuila,  at  Saltlllo,  is  admissible  in  evidence  as  a 
link  in  the  chain  of  title. 

2.  Where  other  writinirs,  admitted  or  proved  to 
be  genuine,  are  properly  in  evidence  for  other  pur- 
poeet,  the  handwriung  of  such  instruments  may  be 
compared  by  the  Jury  with  Ihat  of  the  instrument 
or  ngnature  in  question,  and  its  genuineness  in- 
f erred  from  such  comparison;  but  other  instru- 
ments or  signatures  cannot  be  mtroduoed  for  the 
mere  purpose  of  comparison. 

8.  An  ancient  instrument,  being  an  alleged  origi- 
nal power  of  attorney  from  Rabago,  found  in  an 
old  trunk,  held  to  be  admissible  in  evidence,  under 
the  facts  of  the  case,  as  an  ancient  writing. 

4.  The  court  may  give  to  the  Jury  its  opinion  on 
the  weight  of  evidence. 

6.  That  an  instrument  was  not  acknowledged,  nor 
witnessed,  nor  proved  before  a  notary,  does  not  af- 
fect its  validity;  such  informalities  only  affect  the 
mode  of  proving  it.  If  not  duly  authenticated,  it 
must  be  proved  to  have  been  ^ecuted  by  the  party 
to  be  charged  with  it. 

6.  A  copy  of  an  instrument  may  be  admitted  in 
evidence,  to  show  that  the  original  was  in  existence 
when  the  copy  was  made,  and  as  evidence  that  the 
latter  was  an  andent  instrument. 

7.  A  recital  in  an  ancient  document  that  the  per^ 
son  executing  it  was  a  citizen  of  Mexico,  with  evi- 
dence that  he  was  established  as  a  merchant  in  the 
City  of  Mexico,  held  sufficient  evidence  that  he  was 
such  citizen. 

8.  Citizens  of  Mexico  never  lost  the  right  of  dispos- 
ingof  their  Texas  lands  by  the  division  of  the  Bmpire. 

[No.  105.1 

Argued  Dee,  16,  19,  fO,  18S7.    Decided  April 

e,  1888. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas,  to 
review  a  judgment  for  defendants  in  an  action 
to  try  the  title  to  land.    Affirmed, 

The  facts  are  fully  stated  by  the  court 

Mr,  Eugene  Wllliamsy  for  plaintiff  in  er- 
ror: 

Thepretended  application  of  Miguel  Raba- 
go to  Yiesca  and  the  pretended  concession  of 
Yiesca  were  inadmissible  for  the  purpose  of 
comparing  the  handwriting  thereof  with  the 
pretended  signature  of  Miguel  Rabago  to  the 
pretended  power  of  attorney. 

Hazleton  y.  Union  Bank,  82  Wis.  48;  1 
Whart.  Ev.  2d  ed.  §  717. 

The  paper,  if  genuine  and  an  archive,  can  be 
brought  into  court  only  by  its  lawful  custodian, 


y.  Perry,  6  Tex.  464;  WaUie  v,  Beauehamp,  16 
Tex.. 806;  Leathers  y.  Salwr  W,  d  T,  Co,  2 
Woods,  680;  PAdpe  v.  Hunt,  48  Conn.  194; 
Lueo  y.  U,  sS,  64  U.  8.  28  How.  515  (16:  545); 
Ebam  y.  Zimpdman,  47  Tex.  520;  Edwurde  v. 
Jamee,  7  Tex.  878;  1  Greenl.  Ey.  ft  502. 

Foreign  laws  should  be  proved. 

Strotherv: Lucas,  81  U.  8.  6  Pet.  768 (8:575); 
Martin  v.  Pavne,  11  Tex.  295;  ^nw  y.  Smith, 
55  U.  8.  14  How.  426  (14:484);  Church  v.  Bub- 
hart,  6  U.  8.  2  Cranch.  236  (2:265);  Vander- 
wort  v.  Smith,  2  Cai  155. 

The  purported  application  of  Miguel  Raba- 
go was  not  shown  to  haye  been  ms  act,  and 
was  not  a  paper  which  by  law  required  bis  sig- 
nature. 

White  y.  HcUiday,  11  Tex.  607. 

Rule  on  comparison  of  handwriting. 

EarOey  v.  Qandy,  28  Tex.  211;  Kennedy  y. 
r^M^u^,  64  Tex.  ^;  Matlock  y.  QUner,  68 
Tex.  286. 

It  is  a  general  rule  that  eyidence  by  compari- 
son of  hiuids  is  not  admissible. 
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Moore  v.  U.  8,  91  U.  8.  270  (28:846),  Mao- 
ferson  y.  Thoytes,  Peake,  N.  P.  29. 

Compiuison  of  hands  is  no  eyidence. 

JumpcrU  y.  People,  21  HI.  414;  Doe  y.  Suck- 
ermare,  5  Ad.  ft  EL  708;  Jackson  y.  Phillips,  ^ 
Cow.  94. 

The  English  rule  has  been  changed  in  Texa» 
in  criminiu  cases. 

Code  Crim.  Proc.  667, 

But  not  in  ciyil  cases. 

Ebom  y.  Zimpelman,  47  Tex.  518;  2  PhUL 
Ey.  257. 

Comparison  of  handwriting  has  been  admitted 
only  in  extraordinary  instances  arising  from  the- 
necessity  of  the  case. 

Boe  y.  BawUnjn,  7  East,  282;  Woodard  v. 
Spiller,  1  Dana  (Ky.)  180;  6,  C,  25  Am.  Dec 
Iddi/ackson  v,  Murray,  Anth.  N.  P.  106;  Bout 
y.  Kile,  1  Leigh,  222;  Jackson  y.  Brooks,  S 
Wend.  426;  State  y.  Oitens,  5  Aia.  747. 

Comparison  of  hands  may  be  made  where' 
other  wrilljgs,  admitted  or  dearly  proyed  U> 
be  genuine,  are  already  in  eyidence  for  some* 
other  purpose. 

U,  8,  y.  Damaud,  8  Wall.  Jr.  181;  Bragg  y. 
Colwell,  19  Ohio  St.  412;  Shannon  v.  Fox,  1 
Cranch,  C.  C.  188;  Martin  y.  Maguire,  7  Gray, 
177;  D^pie  y.  Place,  7  Pa.  428;  Beedr.  Spauld- 
ing,  42  iT.  H.  122;  Ebom  y.  Zimpelman.  supra; 
Tyler  y.  Todd,  86  (^nn.  218;  Jones  y.  BiaU,  60 
Ind.  241;  Bownan  v.  Sanbom^JIb  N.  H.  98; 
Milesv,  LoofniSfltiN.Y,^^:  EynesY,  McDer- 
moU,  82  N.  Y.  41;  S,  C,  22  Alb.  L.  J.  867;  Out- 
law y.  Hurdle,  1  Jones,  L.  150;  Williams  y. 
Drexel,  14  Md.  578;  AUptni  y.  Meek,  4  Car.  ^ 
P.  267;  Goodyear  v.  Tosburgh,  68  Barb.  154j 
HwUeton  y.  Union  Bank,  82  Wis.  48;  State  y. 
Miller,  47  Wis.  588;  OommontoeaUh  y.  Eastman,. 
1  Cusb.  189;  Slate  y.  Givens,  5  Ala.  757;  Kirk- 
sey  y.  Rirksey,  41  Ala.  689. 

Experts  may  make  comparison  of  a  genuine 
signature  with  ancient  writing  in  dispute  whea 
living  witnesses  cannot  be  had  and  such  writ- 
ingis  not  old  enough  to  proye  itself. 

WiUiams  y.  Drexel,  14  Md.  578;  StaU  v. 
SeoU,  45  Mo.  802;  StaU  y.  Hastings,  53  N.  H. 
460;  Hicks  v.  Person,  19  Ohio,  429;  Tales  y. 
Tales,  76  N.  C.  148;  Van  Sickle  y.  People,  2^ 
Mich.  61;  McAUister  y.  McAUister,  7  B.  Mon. 
270. 

The  standard  must  beproyen  clearly,  beyond 
a  reasonable  doubt,  in  addition  to  what  isi 
necessary  to  admit  the  standard  in  eyidence. 

Bragg  y.  OdweU,  19  Ohio  St  412;  Outlaw  y 
Hurdle,  1  Jones,  L.  150. 

If  there  is  any  controversy  as  to  the  genuine 
ness  of  the  specimens,  they  are  excluded. 

Boteman  v.  Sanborn,  25  N.  H.  98;  Heed  y. 
Spaulding,  42  N.  H.  122;  Commonwealth  y.  Coe„ 
115  Mass.  481;  I)/ler  y.  Todd,  86  Conn.  218; 
StaU  y.  Ward,  89  Vt  225. 

An  ancient  deed  may  be  admitted  in  evi- 
dence without  direct  proof  of  its  execution  if 
it  appears,  first,  to  be  of  the  aee  of  at  least  thir- 
ty years;  second,  when  it  is  found  in  proper 
custody;  third,  when  either  possession  under  it 
is  shown  or  some  other  evidence  of  its  authen* 
tidty  freeing  it  from  all  Just  grounds  of  sus- 
picion. 

Applegate  v.  Lexington  db  O,  0,  Mtn.  Co,,  117 
U.  8.  255  (29:892);  Middleton  y.  Mass.,  2  Nott 
&  McC.  55;  Jackson  v.  Brooks,  8  Wend.  431; 
Orowder  y.  Hopkins,  10  Paige,  188;  WiUson  v. 
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BetU,  4  Denio,  215;  Jackfon  v.  Blanshan,  8 
Johns.  292;  Meegan  y.  Boyle,  60  U.  8.  19  How. 
180  (15:577);  Jadctan  v.  DavU,  5  Cow.  128; 
UanHck  v.  Barton,  88  U.  8.  16  Wall.  166 
(21:J^54). 

A  power  Dot  under  seal  will  not  authorize  a 
deed  under  seal. 

WaUon  V.  Sherman,  84  Bl.  268;  Peahody  v. 
Hoard,  46  111.  242;  CXorAr  v.  Graham,  19  U.  8. 
6  Wheat.  577  (6:884). 

If  the  agent,  in  the  performance  of  his  agen- 
cy, completes  his  trust,  the  agency  is  fundus 
ojfleio, 

Moore  v.  Stone,  40  Iowa,  259;  U,  S,  v.  Gfrou- 
mayer,  76  U.  S.  9  Wall.  72  (19:627);  2  Perry, 
Tr.  8d  ed.  p.  46,  §  511c. 

It  is  error  in  the  court  to  charge  a  jury  upon 
a  supposed  or  conjectural  state  of  facts,  of 
which  no  evidence  has  been  offered. 

Lueae  v.  Broofze,  85  U.  8.  18  Wall.  454 
(21:  788);  Bump.  Fed.  Proc.  802;  U,  8.  T. 
Breitiing,  61  U.  S.  20  How.  252  (15:900). 

Bj  the  Texas  Constitution,  March  17, 1886, 
section  10:  *^No  alien  shall  hold  land  in  Texas 
except  by  title  emanating  directly  from  the 
Government  of  this  Republic",  lliis  was  the 
law  of  Texas  before  the  Republic. 

Clay  y.  Clay,  26  Tex.  24;  Laeoste  y.  Odam, 
Id.  458;  BarreU  v.  KeUy,  81  Tex.  481;  PhiUipe 
y.  Moore,  100  U.  8.  208  (25:  608);  Osterman  v. 
Baldwin,  78  U.  8.  6  Wall.  116  (18:  780);  Jones 
y.  MeMaitere,  61  U.  8.  20  How.  8  (15:  805); 
Merle  y.  Mathews,  26  Cal.  475;  Andrews  v. 
J^l)ear,  48  Tex.  568;  1  Pasch.  Die.  note  to 
Const  845,  810;  Bowmery.  Hicks,  22  Tex.  155. 

Mr,  £•  H*  Graham*  for  defendants  in 
error: 

In  Mexican  titles  much  more  stress  is  placed 
on  the  original  grant  or  concession  than  is 
now  in  Texas  on  the  land  certificate,  or  in  the 
United  States  on  the  land  warrant. 

Hanriek  y.  Barton,  88  U.  8.  16  Wall  170 
(21:352). 

In  Mexican  titles  the  original  grant  or  con- 
cession must  be  shown  in  making  out  a  title. 

Hanriek  y.  Barton,  supra;  HoUingsworth  y. 
Flint,  101  U.  8.  591  (25:  1028);  Spencer  y. 
Lapsley,  61  U.  8.  20  How.  264  Jl5:  902);  Mc- 
Phaul  y.  Lapsley,  87  U.  8.  20  Wall.  264  (22: 
844). 

It  cannot  be  said  to  be  iirelevant,  because  it 
is  part  of  the  title  and  conduces  to  prove  an 
issue  in  the  case 

1  Whart.  Ev.  §  20;  Schuchardt  y.  Allen,  68 
U.  8.  1  Wall.  868  (17:  645). 

It  has  been  repeatedl^r  held  in  Texas  that 
archives  are  primary  evidence  and,  as  such, 
admissible. 

Wheeler  y.  Moody,  9  Tex.  875:  Hemdon  v. 
Oasiano,  7  Tex.  822;  Blythe  v.  Houston,  46 
Tex.  67;  Andrews  v.  Marshall,  26  Tex.  212. 

The  exception  should  be  specific,  and  point 
out  the  particular  objection. 

jSconan  v.  Caledonia  Min.  Co.  121  U.  8.  400 
(80: 1068). 

This  court  takes  Judicial  notice  of  the  law  at 
that  time. 

State  y.  Sais,  47  Tex.  809;  Brownsnlle  y. 
Cavazos,  2  Woods,  298. 

The  rule  forbidding  proof  of  handwriting  by 
comparison  is  gradually  being  abandoned  by 
the  States  of  this  Union  that  once  reco^izea 
it,  until  it  is  now  recognized  in  only  sixteen 
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States,  and  in  some  of  these  it  la  very  mocb 
qualified  by  exceptions. 

Lawson  Expert  &  Opinion  Ev.  826, 876-107: 
1  Whart.  Ev.  717  and  note;  1  Be»t,  Ev.  459;  2 
8tarkie,  Ev.  7th  Am.  ed.  516. 

This  court  can  scarcely  be  said  to  be  coq 
mitted  to  the  rule. 

Moorey.  IT.  &  91 U.  8.  278  (28: 847);  5!(wrt«f 
V.  Lucas,  81  U.  8.  6  Ptet  767  (8:  575);  Shinn 
V.  Hicks,  4  8.  W.  Rep.  486. 

The  practice  on  this  point  is  different  in  the 
different  States. 

Homer  v.  WaUis,  11  Mass.  809. 

The  better  reason  is  in  favor  of  allowing  the 
Jury  to  compare. 

Travis  v.  Brown,  48  Pft.  9;  iSL  C.  82  Am. 

x/eC.  09v. 

The  plaintiff  la  estopped  to  deny  the  sig- 
nature of  Rabago  to  this  original  petition,  m 
hence  comparison  with  it  is  admissible. 

State  V.  Clinton,  67  Mo.  880;  StaU  y.  Tkomp- 
kins,  71  Mo.  615;  Kennedy  v.  Upshaw,  64  To. 
420;  Cantey  v.  Piatt,  2  McCoid,  261. 

The  rule  against  comparison  does  not  apply, 
and  perhaps  never  did,  when  a  prima  faeii 
case  has  been  made  without  it,  or  when  the 
evidence  is  conflicting.  It  is  only  when  com* 
parison  is  relied  on  alone  and  hy  itself.  But 
when  comparison  is  resorted  to  in  aid  and  cor- 
roboration of  other  competent  evidence  or  of 
doubtful  proof,  or  when  the  evidence  is  con- 
flicting, the  rule  is  not  violated. 

Benedict  v.  Flanigan,  18  8.  C.  606;  &  C.  44 
Am.  Rep.  588;  Boman  v.  Plunks,  2  McCori 
518;  Travis  v.  Brown,  supra;  Baker  v.  Haijus, 
6  Whart.  284;  8.  C.  86  Am.  Dec.  225;  Myen 
v.  Toscan,  8  N.  H.  48;  Oorey.  Stevens,  1  Dane. 
201;  S.  C,  25  Am.  Dec.  141;  Woodard  v.  SpH- 
ler,  1  Dana,  180;  Smith  v.  Fenner,  1  GalL  175; 
Moody  v.  RoweU,  17  Pick.  490. 

The  authorities  seem  to  be  in  conflict  as  to 
whether  the  judee  or  Jury  should  pass  upon  the 
genuineness  of  the  standard. 

State  v.  Hastings,  58  N.  H.  454;  Stats  v. 
Ward,  89  Vt  225. 

The  letter  power  of  attorney  from  Ifi^^ 
Rabago  to  Victor  Blanco,  dated  June  8, 18S3, 
was  properly  admitted  in  evidence  as  an  tn- 
dent  instrument  and  as  a  valid  title  paper 
in  the  chain  of  title. 

Williams  v.  Conger,  49  Tex.  582;  FhuOdand 
v.  Cassaday,  62  Tex.  418;  Meyers  y.  Dittmar, 
47  Tex.  375;  Clark  v.  Keiih,  106  U.  8.  464 
(27:  802);  Duncan  v.  Qegan,  101  U.  8.  812  (25: 
876);  Andrews  v.  MarsfiaU,  26  Tex.  212;  Wat^ 
rous  v.  McQrew,  16  Tex.  509. 

The  court  did  not  err  in  charging  the  loir 
that  Blanco  could  have  procured  and  retuoed 
a  legal  copy  of  the  power  from  Rabago  to  him. 
which  would  have  all  the  force  and  effect  of 
an  original,  nor  in  refusing  the  charges  ai^ed 
by  plsdntiff  on  this  subject,  as  shown  under 
the  fifth  assignment 

Williams  v.  Conger,  49  Tex.  595,  597;  Titvs 
V.  Kimbro,  8  Tex.  212;  Blythe  y.  Houston,  46 
Tex.  67;  McPhaul  v.  LapsUy,  87  U.  a  20  Wall 
284  (22:  846). 

The  court  did  not  err  in  its  general  diarge 
relating  to  proof  of  the  power. 

The  court  did  not  err  in  admitting  in  evi- 
dence the  copy  of  Blanco's  deed  to  Laguerinne, 
nor  the  copy  of  Laguerinne's  power  lo  FtiollaDd. 

DeLeon  v.  JVhiU.  9  Tex.  600:  Spencer  y.  Lap- 
It^  r.  s. 
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«20y,  61  XT.  3.  80  liow.  874  (18:  008);  Hdlmet  ▼. 
Coryell,  68  Tex.  681;  State  t.  Cfardiruu,  47  Tex. 
250;  Loi  Caygas  t.  Larionda,  4  Mart.  O.  8. 
La.  288;  Walrotu  v.  MeOrew,  16  Tex.  506; 
Hanrick  y.  Bortem,  88  U.  8.  16  Wall  178  (21: 
85^ 

The  eyideooe  in  tlie  record  points  to  the  Ir- 
resistible conclusion  that  there  was  an  original 
power  from  Rabago  to  Blanco,  though  ours 
may  not  be  the  one.  and  such  ori^nal  will, 
from  tiiese  facts,  now  be  conclusively  pre- 
sumed. 

Watrau9  y.  MeOrew^  16  Tex.  512;  Johnson  y. 
Ttmman$,  50  Tex.  584. 

From  Supplemental  Brirf, 

The  question  raised  by  plaintiff  is  fully  set- 
tled agunst  him,  both  by  the  8upreme  Ckmrt 
of  Texas  and  by  this  court 

Bofrett  y.  KeUy,  81  Tex.  481:  Andretei  y. 
Spear,  48  Tex.  568;  PhiUtpe  y.  ifoare,  100  U. 
8.  208  (25:  608):  Oiterman  y.  Baldwin,  78  U. 
8.  6  Wall.  116  (18:  780). 

Mr,  HxLgene  Williams*  for  plaintiff  in 
error,  in  reply: 

The  doctrine  of  estoppel,  as  such,  does  not 
apply  here. 

Bragg  Y,  ColwlL19  OhioSt  Ai2;  Shannon 
y.  Fbet,  1  Oranch,  0.  C.  188:  MartinT,  Maguire^ 
7  Gray,  177;  Jonesy,  State, 60  Ind.  241; Lawson, 
Ex.  £y.  882;  AUpoH  y.  Meek,  4  Car.  &  P.  267; 
Ooodyear  7.  Vowurgh,  68  Barb.  154. 

It  is  a  misnomer  to  call  the  opinion  and  a 
simple  judgment  of  remand  for  a  new  trial  ree 
i'udxcata* 

WIiiteY,  Dotoni,  40  Tex.  225;  Clark  y.  Keith^ 
106  U.  8.  464  (27:  802). 

Mr,  Justiee  Bradley  delivered  the  opinion 
of  the  court: 

This  is  an  action  of  trespass  to  try  title, 
brought  by  the  appellant  to  recoyer  from  the 
appellees  the  pomssion  of  eleven  leagues  of 
land  situated  in  McLennan  and  Bosque  Coun- 
ties, in  Texas,  on  the  west  bank  of  the  River 
Brazos,  and  granted  by  the  Government  of 
Coahulla  and  Texas  in  December,  1828,  to  one 
Miguel  Rabago.  The  defendants  pleaded  not 
ffuflty,  the  Statute  of  Limitations,  and  laches. 
The  action  was  commenced  on  the  11th  of  Sep- 
tember, 1878,  in  the  District  Court  of  McLen- 
nan County,  Texas,  and  was  tried  in  that  court 
in  the  year  1876,  and  a  verdict  was  rendered 
and  JuQgment  given  for  the  defendants.  The 
case  was  then  appealed  to  the  Supreme  Court 
of  Texas,  and  at  the  Austin  Term  of  1878  the 
Judgment  was  reversed  for  an  error  in  the 
charge  on  the  question  of  laches,  and  the  cause 
was  remanded  for  a  new  trial.  40  Tex.  582.  It 
was  then  removed  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Texas,  and  was  tried  in  that  court  in  April 
Term,  1884.  Both  T>artie8  claim  title  under 
Rabago;  the  plaintiff,  by  deriyation  from  bis  heirs 
at  law  (he  having  died  in  1848),  and  the  defend- 
ants through  an  alleged  conveyance  made  by 
Rabago,  in  his  lifetime,  by  an  attorney  in  fact, 
one  Victor  Blanco.  No  question  is  made, 
therefore,  as  to  the  yalidity  of  Rabago's  title. 
The  principal  controversy  at  the  trial  arose  in 
relation  to  the  admission  in  evidence  of 
two  papers  offered  by  the  defendants,  namely, 
first,  the  protocol,  or  first  original,  of  the  ap- 
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plication  of  RaTjago  for  the  grant,  and  of  the  ' 
concession  made  Uiereon,  produced  from  the 
arohives  in  the  office  of  the  Secretary  of  State 
of  Coahuila  at  SaltUlo;  secondly,  the  alleged 
original  power  of  attorney  from  Rabago  to 
Blanco,  by  virtue  of  which  the  latter  executed 
a  conveyance  of  the  land  in  the  name  of  Rabnai- 
go,  under  which  the  defendants  claim  title. 
The  latter  was  admitted  as  an  ancient  docu- 
ment in  case  of  insufficient  proof  of  Rabago's 
signature;  but  the  Jury  were  permitted  to  com- 
pare the  signature  with  that  purporting  to  be 
Rabago's  amxed  to  the  protocol  of  the  appli- 
cation for  the  grant  Several  bills  of  excep- 
tion were  taken  by  Uie  plaintiff  to  the  rulings 
and  charge  of  the  court,  a  verdict  was  rendered 
for  the  defendants  and  Judgment  was  entered 
thereon,  to  reverse  which  uie  present  writ  of 
error  was  brought. 

The  following  are  copies  of  the  documents 
referred  to.  The  translation  of  the  alleged 
protocol  of  Rabago's  application,  and  of  the 
concession  made  tnereon,  is  in  the  words  fol- 
lowing, to  wit: 

"[Seal  of  Coahuila  and  Texas.] 
"Potion  of  Don  Miguel  Rabago  for  the  pur-    r4||Qi 
chase  of  eleven  leagues  of  land  in  the  Depart-    L«wuj 
ment  of  Bexar.    Dumber  1, 1828. 

"8rd  seal  Two  reals.  Issued  by  the  State 
of  Coahuila  and  Texas  for  the  years  1828  and 
1829. 

"Most  Excellent  Sir:  The  citizen  Miguel 
Rabago,  resident  of  the  yalley  of  Santa  Rosa, 
with  due  respect  represents  to  you  that  need- 
ing land  for  agricultural  and  raising  of  stoclc, 
he  begs  you  tmit,  by  yirtue  of  your  authority, 
vou  will  be  pleased  to  sell  him  eleven  leagues  of 
land  on  the  mar^s  of  the  Trinity  River,  in  the 
Department  of  Bexar,  or  in  the  section  which 
shsdl  appear  to  me  to  be  most  convenient  and 
best  adapted  to  my  interests,  being  all  tosether 
or  in  different  localities,  offering  to  setUe  and 
cultivate  said  lands  within  the  time  prescribed 
by  the  Colonization  Laws  of  the  State  of  the 
24th  of  March,  1825.  Also,  that  you  will  be 
pleased  to  grant  me  the  time  designated  by  the 
said  law  to  pay  the  dues  on  the  said  land.  I 
ask  Your  Excellency  that  you  will  be  pleased  to 
refer  my  petition,  for  which  I  will  be  tbankf uL 

"Leona  Vicario,  28th  of  November,  1828. 
"(Signed)  Miguel  Rabago." 

"  Leona  Vicario,  2d  of  Dec'r.,  1828. 

"Conformable  to  article  24  of  the  Coloniza- 
tion Laws  of  the  24th  of  March,  1825,  I  sell  to 
the  petitioner  the  eleven  leagues  of  land  he 
asKB  for  of  the  vacant  lands  in  the  Department 
of  Texas,  in  the  part  he  may  point  out,  or  in 
the  locality  most  suitable  to  him.  The  com- 
missioner whom  the  government  will  appoint 
will  place  him  in  possession  of  said  l^ues, 
and  will  extend  the  necessary  titles,  previously 
classifying  the  class  and  quality  of  said  lands 
as  a  guide  of  the  amount  to  be  paid  to  satisfy 
the  government  dues,  for  which  payment  I 
grant  him  the  time  designated  by  the  22d  ar- 
ude  of  said  Colonization  Law.  A  copy  of  the 
petition  and  decree  will  be  given  to  the  party 
intended  for  his  observance  and  the  subsequent 
effects.  "(Signed)  Yibbca. 

Santiago  Del  Vallb."        r^nn 

This  protocol  or  second  original  was  an-    »-*"^J 
thenticated  by  a  certiflcate  annexed  thereto,  by 
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the  SecretaiY  of  State  of  Coahoila,  the  tranda- 
tion  of  which  is  in  the  words  following,  to  wit: 

"  The  dtizen,  Licentiate  Jos^  Ma.  Musquiz, 
Secretary  of  the  GoTemment  of  Coahuila  de 
Zaragoza,  certifies  that  the  annexed  document 
is  the  original  which  exists  in  the  archives  of 
the  Government  of  Coahuila  relative  to  the 
concession  of  eleven  [leagues]  of  land  made  to 
Don  Miguel  Habago,  in  the  Department  of 
Bezar,  on  the  2d  of  December,  1828.  And  at 
the  request  of  the  applicant  this  document  is 
^ven,  with  the  obligation  of  retuminff  it  when 
3ie  suit  in  whidi  it  is  to  be  used  shall  be  ter- 
minated. 

"  SaltiUo,  April  6, 1881. 

"[seal]  (Sipied) 

Jofim  Ma,  Musquiz,  Seefp," 

The  translation  of  the  alleged  original  power 
of  attorney  from  Rabago  to  Blanco  is  in  the 
words  following,  to  wit: 

^'MoNOLOYA,  8th  June,  1882. 
•'  Senor  Don  Victor  Blanco: 

"  My  esteemed  Uncle  and  Sir:  With  this  I 
hand  you  the  testimonio  of  eleven  leagues  of 
land  which  His  Excellency  the  Governor  of  the 
State  granted  to  me  a  sale  of,  in  the  Depart- 
ment of  Texas,  in  order  that  you  ma^  have 
the  goodness  to  do  whatever  should  be  m  your 
power,  so  that  possession  may  be  taken  of 
them  by  yourself  or  by  a  person  of  your  con- 
fidence, giving  to  YOU  the  most  ample  power 
so  that  you  may  cultivate  them,  may  sell  them, 
may  exchange  or  alienate  to  your  entire  satis- 
faction, because  for  everytnine  I  authorize 
you,  and  I  will  stand  and  I  v^fll  pass  in  all 
time  for  that  which  you  should  do;  and  should 
this  my  letter  power  not  be  sufficient,  I  will 
grant  judiciaUy  as  soon  as  you  please,  and  noti- 
fv  me  that  you  require  it  ana  you  excusing 
this  trouble.  I  place  myself  at  your  disposiu 
as  your  most  affectionate  nephew  and  servant, 
who  attentively  kisses  your  hands. 

"(Signed)  Miguel  Rabago  (rubric).'' 

(Indorsement.) 

"  I  transfer  aU  my  powers  in  fayor  of  Sefior 
Don  Samuel  Williams,  postmaster  of  the  Town 
of  San  Felipe  de  Austin,  in  order  that  in  my 
name  and  as  my  attorney  he  may  take  posses- 
sion of  the  eleven  leagues  expressed  in  this. 

"(Signed)  victor  Blakco  (rubric). 

"Mondova,  8d  April,  1838." 

It  appeared  on  the  trial  that  the  extension  of 
final  title  to  Rabago  was  made  on  the  18th  of 
January,  1884,  on  the  application  of  Samuel 
M.  Williams,  as  attorney  for  Rabago;  but  no 
power  of  attorney  authorizing  him  to  make 
the  application  was  produced  or  proved  by  the 
plaintiff  whose  title  depended  on  the  extension 
thus  obtained.  The  paper  above  copied,  how- 
ever, purporting  to  be  a  power  of  attorney 
from  Kabago  to  Blanco,  and  propounded  by 
the  defendants,  if  their  witnesses  were  to  tie 
believed,  was  found  among  the  old  papers  of 
Williams  in  the  custody  of  bis  son,  and  had  on 
it  an  indorsement  by  Blanco  transferring  to 
Williams  aU  the  powers  conferred  upon  him 
so  far  as  to  enable  him  (Williams)  to  take  pos- 
session of  the  eleven  leagues  of  land. 

The  defendants  claimed  that  after  the  titie 
was  thus  extended,  to  wit,  on  the  25th  of  May, 
1836,  Victor  Blanco,  under  and  by  virtue  of 
the  power  of  attnrcfv  referred  to,  sold  the  land 
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in  question,  in  the  City  of  Mexico,  to  one  (^oil- 
lermo  Li^erenne  by  an  act  of  sale  pastsed  be- 
fore one  Bonilla,  a  notary  public,  and  that 
Laguerenne,  on  the  10th  of  January,  1837,  in 
the  City  of  Mexico*  executed  before  one  Mad- 
riago,  a  notanr  public,  a  power  of  attorney  to 
Francisco  Priolland,  of  New  Orleans,  author- 
izing him  to  sell  all  and  any  real  estate  belong 
ing  to  Laguerenne,  and  that  the  latter,  in  pur- 
suance of  said  power,  did  sell  the  said  eleven 
leagues  on  the  15th  of  February,  1887,  to  one 
Qeorge  L.  Hammekin,  by  act  of  sale  passeo 
before  one  Caire,  a  notary  public  of  New  ur 
leans.  It  was  admitted  that  the  defendants  had 
a  rgpilar  chain  of  titie  from  Hammekin. 

The  course  of  the  trial  was  as  follows:  The 
plaintiff  first  gave  in  evidence  a  duly  certified 
translation  of  the  title  of  Rabago,  from  the 
records  of  the  general  land  office  of  Texas,  cod- 
sisting  of—  I* 

1.  A  testimonio  of  Rabago's  application  fof 
the  grant,  dated  November  28,  1828;  and  of 
the  concession  made  thereon,  dated  December 
2. 1828. 

[The  above  testimonio  was  dated  December 
2, 1828,  and  signed  by  the  (Sovemment  Seoe- 
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_  _e  extension  of  titie,  coniprising  the  ap- 
plication for  extension  by  S.  Ml  Wimams,  as 
attorney  of  Rabago,  dated  December  8, 1883; 
the  approval  of  the  empressarios  (of  whom 
Williams  was  one);  the  order  of  suryey;  the 
field  notes  of  the  survey,  etc.;  concluding  with 
a  formal  patent  This  expediente  was  in- 
dorsed as  filed  in  the  land  office  June  7, 187S. 

The  plaint^  then  proved  the  death  of  Ra- 
bago, and  deduction  of  titie  from  Ralmgo't 
heirs  to  himself,  and  rested. 

The  defendants,  preparatory  to  offering  their 
documentary  evidence  of  titie,  —  including* 
amongst  other  things,  (1)  the  said  protooS, 
or  first  ori^nal  of  Rabago's  application  for  the 
grant,  with  his  signature  thereto,  and  the  origi- 
nal concession  made  to  him  thereon;  (2)  the 
original  power  of  attorney,  above  mentioned, 
fh)m  Rabago  to  Blanco;  (8)  the  act  of  sale  from 
Rabago,  by  his  attorney  Blanco,  to  La^er- 
enne;  (^  llaguerenne's  power  to  Priollana;  (5) 
PrioUand's  act  of  sale  to  Hammekin — submit- 
ted the  following  evidence,  to  wit:  The  d^K>- 
sitions  taken  at  Haltillo,  Mexico,  in  Augiut, 
1881,  of  Jos6  M.  Mu^tdz,  Secretary  of  State 
of  Coahuila,  and  ex  officio  custodian  of  the  ar- 
chives relating  to  land  grants  in  Texas;  and  <tf 
Estaban  Poitilla,  keeper  in  charge  of  said  az^ 
chives,  who  identified  the  paper  produced  by 
the  defendants  purporting  to  be  such  protocol, 
or  first  original,  of  Kabago's  application,  found 
(as  they  teitifv)  among  the  said  archiyes  in  the 
proper  office  m  Saltillo,  and  which  by  the  law 
of  the  State  might  be  allowed  to  go  out  of  the 
office  by  tiie  permission  of  the  Ck>  vemor.    AlsOi 
the  depositions  of  Ex-(3ovemor  E.  M.  Pei^e, 
of  Austin,  Texas,  and  of  Andrew  Neill,  a 
notary  public  of  the  same  place,  who  testified 
that  they  were  familar  with  the  signatures  of 
Yiesca  and  Del  Yalle  by  having  often  seen 
them  as  affixed  to  the  public  archiyes,  laws 
and  records  of  Coahuila  and  Texas,  donated 
in  the  public  offices  of  the  State  of  Texia»  and 
believed  their  signatures  to  the  purported  origi- 
nal concession,  attached  to  said  application,  to 
be  thehr  genuine  handwritinc  The  defendaota 


Wl. 


WiLLlAUB  T.  COHaSB. 


897-426 


•Iio  gBTa  tn  eridenoe  the  testimony  of  John 
Wflktt.  to  the  effect  that  he  procured  the  said 
pioloool  in  Saltillo,  for  the  use  of  the  counsel 
of  the  defendants,  by  the  courtesy  of  the  Got- 
cnor  of  Coahuila,  and  of  the  Secretary,  Mus- 
quiz,  upon  giving  Ills  bond  for  its  return.  It 
was  also  in  evidence  that  Rabago  was  in  Sal- 
tilio  (wliich  is  the  same  as  Leona  Yioulo)  in 
penoo  when  the  original  conce{»ioD  was  grant- 
ed, tod  brought  the  testimonio  home  with 
h\m,  tnd  the  interpreter  testified  that  Uie  ap- 
plication and  concession  in  the  certified  copy 
put  in  evidence  by  the  plaintiff  is  a  good  trans- 
ktkm  of  the  document  produced  by  the  de- 
fendants.   • 

The  defendants  then  ffave  in  evidence  the 
testimony  of  William  H.  Williams,  son  of  Sam- 
uel M.  Williams,  born  in  1888,  and  of  M.  £. 
Elieberg.of  Qalvcston,  tending  to  prove  that  the 
Hid  paper,  purporting  to  be  the  original  power 
of  attorney  from  Rabeigo  to  Blanco,  of  which  a 
copy  has  oeen  given,  was  found  in  1876  by 
mii  KUeberg  after  a  search  therefor  at  the  re- 
aneit  of  said  William  H.  Williams  in  behalf  of 
Genera]  Thomas  Harrison,  one  of  the  defend- 
toti,  in  an  old  leather  trunk  that  had  belonged 
to  laid  Samuel  M.  Williams,  of  whose  papers 
■id  William  U.  Williams  was  custodian,  and 
which  trunk  contained  old  miscellaneous  pa- 
pers of  said  Samuel  relating  to  occurrences  be- 
fore the  year  1886,  and  badalways  been  in  said 
WQliama'  possession  since  his  lather's  death 
ta  1858:  that  the  paper  in  question  was  an  old 
looking  paper;  that  the  trunk  contained  several 
letters  and  documents  signed  by  Victor  Blanco; 
a&d  that  said  paper,  with  said  letters  and  doeu- 
nents,  were  dielivcred  to  €kneral  Harrison. 

The  defendants  also  save  in  evidence  the 
lettiiiiooj  of  Oeorce  L.  Hanmiekin,  taken  be- 
fore a  notary  in  November,  1876,  who  stated 
that  he  purchased  the  Innd  in  controversy 
about  forty  years  before,  in  the  City  of  New 
Orieana,  from  Frandsco  Priolland.  actinv  as 
attorney  for  Ouillermo  lAguerenne;  and  nad 
ta  his  possession  for  a  long  time  a  paper  pur- 
porting to  be  a  copy  of  a  power  of  attorney 
nocn  Hlgtiel  Rabago  to  Victor  Blanco,  and 
kad  It  then  (whilst  tesUfy^tig).  That  it  was 
dated  Moodova,  8th  June  1832:  first  saw  it  in 
U87  or  1838:  that  Lague.enne  was  a  French- 
nan  or  ao  American;  that  the  land  was  sold  to 
Um  May  25,  1880,  and  by  him  to  witness  in 
February.  1837.  [The  copy  referred  to  by  the 
vitneaa  was  annexed  to  his  deposition,  and 
exactly  corrcfiponded  with  the  paper  propound- 
ed by  the  defendants  as  the  oriffind.  It  had 
aanewd  to  it  a  certificate,  of  whu:h  the  follow- 
iar  is  a  Hmnabtion,  to  wit:] 

*%  the  undersigned  notary,  do  certify  that 
Ike  forefpdng  copy  is,  to  the  letter,  the  same 
as  the  Of^nal  power  that  Don  Victor  Blanco 
baa  presented  to  me,  and  the  same  that  I  had 
Mora  me  when  maklDg  out  the  bill  of  sale; 
o  the  25th  day  of  May,  1836,  made  by 
of  It  to  Don  Quillenuo  Laguerenne  of 
aitios  of  land  sitUBtcd  in  the  Deportment 
i(  Texaa.  on  the  west  side  of  the  Brazos  River, 
abofe  clkB  road  that  leadjt  from  the  Town  of 
5aeogdoclies  to  Bejar,  as  it  appears  in  the 
poUie  reoorda  in  my  char^re.  And  so  that  this 
^  of  vahie  wherever  required,  and  at  the  re- 
•SMtof  the  party  interested.  I  issue  duplicates  of 
lie  pt— ot  is  Mexico,  the  17th  day  of  March. 

Its  r.  s. 


1887,  being  witnesses  Dn.  Rafael  de  ReviUa, 
Dn.  TeofiloOarreno,  and  Do.  Felipe  de  Revilla 
Olivares,  of  this  community. 
.    "(Signed)    BliGnEL  Dn&z  Db  Boivilla, 

"Notary  Pubiie." 

The  defendants  also  gave  in  evidence  the 
further  testimony  of  said  Hammekin,  taken  by 
deposition  on  the  26th  of  March,  1880,  wherein 
he  says:  "I  have  had  the  following  title  papers 
of  the  Rabago  grant  in  my  possession:  1. 
Testimonio,  or  second  orighial  ^ued  in  the 
name  of  Misniel  Rabago.  2.  A  letter  of  at- 
torney from  Miguel  Rabago  to  Victor  Blaoco. 
8.  Sale  by  Victor  Blanco  as  attorney  for  said 
Rabago  to  said  Laguerenna  4.  Power  of  at- 
torney from  said  Laguerenne  to  Francis  Priol- 
land.   5.  Sale  by  said  PriollaDd  to  myself. 

'*!  received  the  above  entitled  papers  from 
Francis  Priolland  in  New  Orleans  at  the  time  % 

I  made  the  purchase.  I  delivered  them  to  my  r40Qi 
agent,  Robert  Rose,  and  have  not  seen  them  ^  ^ 
since.  I  saw  today  the  original  power  of  at- 
torney from  Rabago  to  Blanco.  I  have  seen 
Blanco's  signature  frequently  before  and  after 
I  left  Mexico.  I  know  Victor  Blanco's  signa- 
ture because  I  have  seen  it  on  many  papers 
having  no  reference  to  the  Rabago  grant.  It 
appears  on  the  saiJ  original  power  of  attorney, 
subscribed  to  the  transfer  made  to  Samuel  May 
Williams.  I  believe  the  transfer  is  in  Blanco's 
handwriting,  and  I  know  the  signature  is  his. 
I  had  a  copy  of  said  power  certified  before  and 
by  Miff'l  Diez  de  Bonilla  in  the  Oityof  Mexico. 
I  also  had  a  copy  of  this  copy."  The  witness 
stated  that  this  last  copy  was  delivered  by  him  to 
General  Harrison;  ana  that  the  ori/^al  testi- 
monio of  title  was  deposited  by  him  in  the 
general  land  office  at  Houston  in  1878.  FThese 
papers  were  offered  in  evidence  by  the  cfefend- 
ants,  the  said  copy  of  the  power  being  ^hown 
to  be  an  exact  copy  or  counterfeit  .of  the  pur- 
ported original  power.]  The  witness  further 
stated  that  he  and  hia  vendees  had  exercised 
acts  of  ownership  on  this  eleven  league  grant 
and  claimed  it  certainly  since  May,  1838;  and 
stated  Uie  manner  in  which  such  acts  of  owner- 
ship had  been  exerdsed. 

Hammekin  further  testified,  in  another  dep- 
osition, that  the  original  act  of  sale  from  Ra- 
hsLgo  1^  Victor  Blanco  to  Laguerenne.  dated 
May  25, 1836.  which  was  given  to  the  witnessby 
Priolland  when  he  purchased  the  land  in  1837, 
was  executed  before  Mi^el  Diez  de  Bonilla,  a 
notary  public  in  the  Citv  of  Mexico;  that  he 
knew  the  siflrnature  of  said  officer,  and  recog- 
nized his  signature  to  said  act  of  sale  as  bis 
genuine  signature,  because  he  had  often  em- 
ployed Bonilla  during  his  (witness')  residence 
in  Mexico  from  1881  to  1886;  that  be  delivered 
it  to  Robert  Rose,  his  attorney  and  agent.  In 
1850,  and  had  not  seen  it  since.  Be  also 
stated  that  he  had,  then,  in  his  possession, 
(1)  a  legal  copy  of  the  original  testimonio  of 
title  to  Rabago,  followed  by  a  petition  to  Judge 
Alltors  by  Gulllermo  Laguerenne  for  the  same, 
and  a  certificate  signea  by  Miguel  Diez  de 
BonflU.  and  the  certificate  of  the  American 
consul;  (2)  a  simple  copy  of  the  sale  from 
Rabago  by  Blanco  to  Laguerenne,  followed  by 
a  copy  of  the 'receipt  oi  the  treasurer  of  the  [4071 
custom  house  of  Mexico,  for  the  {Ueabala  fron* 
said  Laguerenne.  These  papers  were  attached 
to  the  deposition.    The  certificates  are  dated 
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In  the  year  1886.  To  show  the  loss  of  the 
paper  given  by  Hammekin  to  his  agent,  Robert 
Rose,  the  defendants  produced  as  a  witness 
John  N.  Rose,  who  testified  that  Robert  Rose 
was  his  brother,  was  a  hiwyer,  and  died  in 
Washington  City  in  May,  1871,  and  that  he 
(John)  was  Robert's  administrator,  and  had 
charffe  of  all  his  papers,  and  had  several  times 
searcned  for,  and  tailed  to  find,  the  following 
papers,  viz. :  (1)  the  deed  from  Rabaso,  by  hS 
attorney  Blanco,  to  Laguerenne;  (2)  tne  power 
of  attorney  from  Rabago  to  Blanco,  dated  the 
8th  of  Jmie,  1832 ;  (3)  the  power  of  attorney  from 
Laguerenne  to  Friollana,  executed  in  Mexico, 
January  10, 1887. 

The  defendants  also  gave  in  evidence  the 
testimony  of  several  witnesses,  tending  to 
prove  that  they  and  those  from  whom  they 
derived  title  hiad  constantly  exercised  acts  of 
ownership  over  the  land  in  question  from  the 
time  of  the  origin  of  their  title,  bv  paying  the 
taxes,  filing  the  muniments  of  title,  surveying 
the  tract  into  parcels,  selling  to  settlers,  leasing 
to  tenants,  compromising  with  persons  who  got 
unauthorized  possession  of  portions  of  the 
land,  etc.,  and  that,  by  these  means,  the  tract 
bad  become  largely  settled,  and  many  valuable 
improvements  had  been  erected  thereon. 

E.  D.  Conger  testified  on  the  stand:  That  he 
is  one  of  the  defendants  in  this  case,  and  was 
one  of  the  purchasers  from  Gen.  Harrison;  that 
before  they  purchased  they  had  the  title  ex- 
amined by  competent  attorneys,  and  bought  on 
the  faith  of  their  opinion  as  to  the  title;  that 
they  never  beard  ox  any  adverse  claim  until 
the  institution  of  this  suit;  that  the  land 
bought  by  the  Congers  was  the  remnant  of  the 
grant  after  the  best  parts  of  it  had  been  sold 
off;  that  they  have  paid  taxes  on  the  land  reg- 
ularly since  they  have  piu^hased  it;  that  there 
were  about  one  hundred  settlements  on  the 
eleven  leagties  when  they  purchased,  >^ut  none 
on  the  part  they  purohased. 

The  defendants  also  introduced  in  evidence : 

1.  A  certificate  from  the  comptroller  it  the 
State,  showing  that  Robert  Rose,  asagjntfor 
G.  L.  Hammekin,  rendered  for  taxes  for  the 
years  1854  to  1859,  both  inclusive,  48,700  acres 
of  the  M.  Rabago  grant  in  McLennan  County, 
and  that  the  records  do  not  show  that  there 
were  any  other  assessments  made  for  those 
years. 

2.  An  original  lease  from  A.  M.  Hughes  to 
William  Graham  to  the  Neville  league  on  said 
grant,  dated  May  24,  1854.  It  recites  that 
Huffhes  is  acting  for  Robert  Rose,  the  agent 
for  jMr.  Goodrich,  who  claims  the  Rabago 
eleven  leagues  of  land.  Also,  a  transfer  from 
said  Graham  to  David  £.  London  of  this  lease, 
dated  October  17, 1854. 

8.  A  power  of  attorney  from  George  L. 
Hammekin  to  Robert  Rose,  dated  May  24, 
1855,  recorded  in  the  records  of  McLennan 
County,  April  28,  1857.  It  is  a  ^neral  power 
to  prosecute,  sue  for,  recover,  and  establish  his 
claim  to  lands  situated  in  different  parts  of 
Texas;  to  compromise  with  settlers,  and  sell. 

4.  Docket  of  the  District  Court  of  McLen- 
nan County,  diowing  the  suits  about  the  hmd 
before  the  war,  styled  Hammekin  y.  Oraham 
and  Hammekin  v.  BeU, 

Tbe  original  act  of  sale  from  Rabago,  by 
Blanco,  to  Laguerenne,  purchased  by  the  de- 
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fendants  as  after  mentioned,  recites  that  the 
sale  was  made  under  a  "letter  power,"  which 
the  ofhccr  saw,  read,  and  returned  to  the  party, 
Blanco.  It  was  in  evidence  that  Rabngo  was 
a  citizen  of  the  State  of  Coahuila.  and  that  be 
and  his  family  lived  there  all  their  lives.  The 
original  testimonio  of  Uie  title,  dated  Jaauary 
18,  1834,  which  Hammekin  testified  was  de- 
livered to  him  by  Priolland  when  he  bought  in 
1837,  was  also  put  in  evidence  by  the  ddend- 
ants. 

Other  evidence  referred  to  in  the  charge  of 
the  court  need  not  be  adverted  to  here. 

Aftb.  the  introduction  of  the  foregoing  evi- 
dence, the  defendants  offered  in  evidence,  as  t 
part  of  their  title,  the  said  protocol,  or  finl 
original  of  Rabago's  application  for  the  said 
eleven  league  ^rant,  and  of  the  concession  made 
thereon,  dated,  respectively,  the  28th  of  No-  ^. 
vember  and  the  2d  of  December,  1828.  The 
plaintiff  objected  to  its  admission  on  the  fol* 
lowing  grounds: 

1.  That  it  is  irrelevant  and  forms  no  part  of 
the  defendants'  title. 

2.  The  paper,  if  genuine,  is  an  archive  of  a 
foreign  government,  and  from  public  policy 
cannot  be  introduced  in  our  courts;  but  only  a 
lawfully  certified  and  examined  copy  can  be 
introduced. 

8.  The  custodian  shows  that  he  holds  it  by 
virtue  of  a  foreign  kiw. which  is  not  properly 
proven. 

4.  But  if  the  paper  be  admitted,  then  it  ii 
objected  to  for  purposes  of  comparison  of  hand- 
writing, for  which  object  alone  it  if  intro- 
duced.   Because— 

First.  It  is  not  such  a  paper  as  was  required 
to  be  signed  by  Rabago,  and  no  presumptioD 
can  arise  that  it  was  so  signed  by  reason  of  its 
being  an  archive  or  ancient  document 

S^nd.  There  is  no  evidence  of  the  hand- 
writing being  that  of  Rabago. 

Thira.  It  Is  not  adndttcd  nor  proven  to  be 
the  genuine  handwriting  of  Ralmgo. 

Fourth.  The  instrument  with  which  it  b  to 
be  compared  is  not  so  old  but  that  living  wit- 
nesses to  the  questioned  signature  can  be  and 
are  actually  introduced. 

The  court  overruled  these  objections  and 
permitted  the  paper  to  go  to  the  jury  for  all 
purposes,  subject  to  be  controlled  by  bts  charge 
as  to  its  being  a  standard  of  comparison  for  the 
handwriting  of  Miguel  Rabago.  To  this  ruling 
theplain till  excepted. 

The  plaintiff  then  offered  evidence  to  rebut 
that  aoduccd  bv  the  defendants,  as  to  the 
genuineness  of  the  alleged  protocol,  to  wit:  the 
testimony  of  Antonio  Gareia  Corillo  and  Ra- 
mon L.  Flores,  the  purport  of  which  was 
that  Florcs,  then  chief  clerk  of  the  Department 
of  State,  nt  the  rcouest  of  Corillo,  had  searched 
the  archives  in  1874  for  everything  reUtine  to 
the  Rabago  grant,  and  had  not  found  the  docu- 
ment now  produced  by  the  defendants.  The 
court  still  adhered  to  its  ruling  to  admit  the 
document  in  evidence. 

This  raises  the  first  question  in  the  cause, 
namely,  whether  the  protocol,  or  first  original 
of  the  application  and  concession,  belonging  u> 
the  public  archives  of  the  State  of  CoabuHa,  at 
Saltillo  is  admissible  as  evidence.  Tlie  conrt 
below  decided  that  it  was,  and  we  have  diffi- 
culty in  seeing  any  reason  why  it  should  not 
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hr.  It  is  true  that  the  testimonio  giveo  out  to 
tbe  interested  party  is  a  second  original,  and  is 
trcited  as  an  original,  and  may  be  admitted  in 
etrideoce  as  snch;  but  it  does  not  take  awav 
from  tbe  validity  and  faith  of  tbe  first  origbiaL 
The  latter  may  always  be  resorted  to  for  tbe 
parpoie  of  correcting  any  errors  in  tbe  testi- 
mooio.  It  is  true,  it  may  be  deemed  a  matter 
of  public  policy  in  some  Slates  to  prohibit  pub- 
Uc  rccoras  from  being  removed  from  their 
pboes  of  deposit;  but  if  their  removal  is  al- 
lowed, or  in  any  legitimate  way  effected,  tbey 
oertaioly  constitute  the  best  evidence  of  theur 
eootents  and  authenticity.  No  public  policy 
foold  have  been  contravened,  in  the  present 
CMe,  bat  that  of  the  State  of  Conbuila,  or  the 
Reonblic  of  Mexico.  If  the  authorities  of  Ooa- 
Inilla  allowed  the  removal  of  the  protocol  in 
qiKMion,  we  do  not  see  what  objection  could 

\  be  made  by  the  courts  of  Texas,  or  of  the 
Uaitcd  States.  On  general  grounds,  there  is 
DO  valid  objection  to  its  admi^ibility.  Though 
hj  tbe  practice  of  the  courts  a  certified  or 
iwurn  copy  of  a  record  of  another  court  may 
•uiBce,  it  »  not  unusual  for  tbe  record  itself  to 
be  bfouffbt  in.  In  Taylor  on  Evidence,  g  ISTT, 
it  ii  fldd:  "The  general  records  of  tbe  realm, 
which  are  placed  under  the  custody  of  tbe 
Karter  of  the  Rolls,  may  be  proved  by  copies 
pttrportiDg  to  be  verifiea  by  the  deputy  keeper 
of  tbe  records,  or  one  of  the  assistant  record 
kemn,  and  to  be  sealed  and  stamped  wiUi  the 
•esj  of  tbe  record  office;  and  in  cases  of  im- 
portance before  the  House  of  Lords  or  else- 
where, permission  will  be  given  to  one  of  tbe 
Mrtttant  keepers  to  produce  tbe  original  rec- 
onL**  In  S  1878,  it  is  also  said:  "The  lecoids 
of  tbe  superior  courts  may  either  be  proved  by 
tbe  mere  production  of  tbe  originals,  or, — as 
tUi  coarse  would  be  highly  inconvenient  to  tbe 
pofaUc  if  generally  adoptea,  since  it  might  lead 
to  mmilaaoD  or  loss  of  valuable  documenu,— 
tbey  oiay  be  proved  by  means  of  e(fpie$.    Of 

II  tbese,  there  are  four  kinds;  viz.,  exemplifica- 
tioQs  mider  tbe  Great  Seal;  exemplifications 
aider  tbe  teal  of  the  particular  court  where  tbe 
reeofd  remains;  office  copies:  and  examined 
oopiea.*'  This  shows  that  originals  are  admis- 
^k  m  evklence,  if  properly  authenticated. 
we  do  not  see  bow  it  could  well  be  more  satis- 
(actorfly  sQtbenticated  than  it  was,  namely,  by 
the  certlflcate  annexed  to  it  by  the  Secretary  of 
Che  Slate  of  Ooahuila,  and  by  the  actual  identifi- 
catioD  of  it,  made  bv  the  said  secretary  and  his 
heeper  of  records  when  examined  as  witnesses 
ta  tbe  cause.  Tbe  objection  that  it  was  irrele- 
*«at  ii  certainly  untenable.  It  was  one  of  the 
hakj  in  the  defendants'  chain  of  title.  Tbey 
were  not  bound  to  rest  on  the  Uttinumio  of  the 
mae  document  introduced  in  evidence  by  the 
Pjslatiff,  DOT  on  that  introduced  by  themselves. 
Tbey  were  entitled,  if  tbey  chose,  to  put  in  tbe 
*ny  orifioal  Itself,  even  ii  it  were  cumulative 
eridcnoel  As  to  tbe  uses  to  which  it  might  be 
srplied,  being  admissible  as  evidence,  it  might 
p»  before  tbe  jury,  and  be  used,  under  tbe 
f^^irgc  of  the  court,  for  all  legitimate  purposes 
b  the  csDM.  It  was  certainly  available  as  a 
ftak  fa  tbe  defendants'  chain  of  title,  if  for 


Tbe  defendants  contended  that  the  signature 
pttipurtlog  to  be  that  of  Rabaco,  appended  to 
the  Bpplloation,  mi^t  be  examined  by  the  Jury 


as  a  standard  of  comparison  of  Habago^s  hand- 
writing, on  the  question  whether  the  signature 
pnrporang  to  be  his  on  the  other  paper,  name- 
ly, the  power  of  attorney  from  Rabago  to  Vic- 
tor Blanco,  was  genuine  or  not.  This  was 
resisted  by  the  plaintiff  on  the  grounds  stated 
above;  and,  before  tbe  cause  went  to  the  Jury, 
the  plaintiff  requested  the  court  to  charge  that, 
at  tbe  date  of  the  signature  to  the  application, 
tbe  law  did  not  reouire  it  to  be  signed  by  Ra- 
bago;  and  that  it  should  only  be  considered  as 
one  of  the  links  in  the  chain  of  defendants' 
title,  and  not  for  tbe  purpose  of  comparison  of 
handwriting;  and  that  the  Jury  should  not  con- 
sider such  signature  as  the  signature  of  Rabago 
for  that  purpose.  The  court  refused  to  give 
this  instruction,  and  the  plaintiff  excepted;  and 
tbe  court  then  charged  the  Jury  on  thu  point  as 
follows,  to  wit: 

"The  defendants  have  also  offered  a  paper 
which  purports  to  be  tbe  original  application 
of  Miguel  Rabago  for  this  concession,  which 
purports  to  be  signed  by  said  Rabago  in  person 
— that  is,  by  himself,  and  have  offered  proof  to 
the  effect  that  this  paper  came  from  the  office 
of  tbe  archives  at  Saltillo,  which  is  tbe  proper 
custody  for  said  original  application  and  de-  [4181 
cree,  and  to  the  effect  that  the  signatures  of 
XSovemor  Viesca  and  of  the  secreta^  are  genu- 
ine, with  proof  as  to  tbe  circumstances  ot  the 
finding  said  paper,  and  manner  [of]  keeping 
said  archives;  and  ifyou  believe  from  the  proof 
that  said  paper  so  olrered  bv  the  defendants  is 
as  old  as  its  date  imports,  that  it  has  been  pre- 
served in  the  archives  as  the  initial  paper  con- 
nected with  this  grant,  you  may  give  these  cir- 
cumstances the  weight  of  dhrect  testimony  to 
the  genuineness  of  said  signature;  and  if  the 
other  proof  in  the  case  docs  not  in  your  judg- 
ment overbear  this  weight  you  may  fina  the 
signature  to  this  ori^nai  application  to  be  the 
proved  signature  of  Miguel  itabago,  and  use  it 
as  a  standard  of  comparison  to  aid  you  in  de- 
termining the  genuineness  of  the  signature  to 
the  writmg  purporting  to  be  a  letter  power 
from  said  Rabago  to  Victor  Blanco." 

To  which  charge  of  tbe  court  the  plalntiff't 
Co^msel  objected  and  excepted  for  tbe  following 
reasons: 

1.  Tbe  charge  if  upon  the  weight  of  evi- 
dence. 

2.  It  submits  to  the  Jury  a  question  which 
should  be  decided  by  the  court. 

8.  It  submits  to  the  Jury  a  paper  for  the  com- 
parison of  handwriting  which  is  neither  proven 
nor  admitted  to  be  genuine,  nor  to  be  signed  by 
thegenuine  signature  of  Miguel  Rabago. 

The  first  and  second  reasons  are  certainly  not 
well  assigned.  The  charge  does  not  take  from 
the  iury  tbe  determination  of  the  weight  of  tbe 
evidence;  nor  docs  it  submit  to  the  Jury  a  ques- 
tion of  law  determinable  only  by  tbe  court. 
Whether  the  signature  appenaed  to  the  appli- 
cation, purporting  to  be  Rabago's.  if  the  iury 
believed  it  to  be  his,  might  Ic^Uy  be  used  by 
them  as  a  standard  of  comparison  to  aid  them 
in  determining  Uie  genuineness  of  the  signature 
to  the  writing  purporting  to  be  a  letter  power 
from  Rabago  to  Blanco,  is  the  important  quet- 
tion  arisincT  upon  the  charge. 

It  is  well  settled  that  a  witness  who  only      [418] 
knows  a  person's  handwriting  from  seeing  it  in 
papers  produced  on  the  trial,  and  proved  or  ad- 
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mitted  to  be  his,  will  not  be  tdlowed,  from  such 
knowledge,  to  testify  to  that  person's  hand- 
writing, unless  the  witness  be  an  expert,  and 
the  writing  in  question  is  of  snch  antiquity 
that  witnesses  acquainted  with  the  person  s 
handwriting  cannot  be  had.  Oreenl.  £y.  §  578. 
It  is  also  the  result  of  the  weight  of  authority  that 
papers  cannot  be  introduced  in  a  cause  for  the 
mere  purpose  of  enabling  the  jury  to  institute 
a  comparison  of  haadwritinii;,  said  papers  not 
being  competent  for  any  other  purpose. 
GreenL  Ev.  §§  579,  581.  But  where  other 
writing,  admitted  or  proved  to  be  genuine,  are 
properly  in  evidence  for  other  purposes,  the 
handwriting;  of  such  instruments  may  be  com- 
pared by  the  Jury  with  that  of  the  instrument 
or  signature  in  question,  and  its  genuineness  in- 
ferred from  such  comparison.  Griffith  v.  Will- 
iams, 1  Cromp.  (&  J.  47;  JDoe  v.  Netckm,  5  Ad. 
&  EL  514;  Van  Wyek  v.  Mcintosh,  14  N.  Y.  439; 
Miles  V.  Loomis,  75  N.  Y.  288;  Medway  v.  U.  8. 
6  Ct.  CI.  421;  McAllister  v.  McAUister,  7  B. 
Mon.  269;  1  Phil.  Ev.  4th  Am.  ed.  615;  GreenL 
£v.  ^  578.  The  history  of  this  last  rule  is  well 
stated  in  Medway  v.  U,  8,,  qua  supra.  In 
Griffith  V.  WiUiams,  ft  was  stated  by  the  court 
that  *' Where  two  documents  are  in  evidence,  it 
is  competent  for  the  court  or  jury  to  compare 
them.  The  rule  as  to  the  comparison  of  hand- 
writing applies  to  witnesses  who  can  only  com- 
pare a  writing  to  which  they  are  examined 
with  the  character  of    the   handwriting  im- 

Sressed  upon  their  own  minds;  but  that  rule 
oes  not  apply  to  the  court  or  Jury,  who  may 
compare  the  two  documents  when  they  are 
properly  in  evidence."  In  Doe  v.  Newton, 
Lord  Denman  said:  "There  being  two  docu- 
ments in  question  in  the  cause,  one  of  whidi  is 
known  to  DC  in  the  handwriting  of  a  party,  the 
other  alleged,  but  denied,  to  be  so,  no  human 
power  can  prevent  the  jury  from  comparing 
them  with  a  view  to  the  question  of  gen- 
uineness; and  therefore  it  is  best  for  the  court  to 
enter  with  the  jury  into  that  inquiry,  and  to  do 
the  best  it  can,  under  circumstances  which 
cannot  be  helped."  The  other  Judges  ex- 
pressed substantially  the  same  view.  "The 
true  rule  on  this  subject,"  said  Justice  ZohxiBon, 
in  Van  Wyck  v.  Mclntosfi,  14  N.  Y.  439. 442, 
"is  that  laid  down  in  Doe  v.  Newton,  that  where 
different  instruments  are  properly  in  evidence 
for  other  purposes,  the  lumdwritmg  of  such  in- 
struments may  be  compared  by  the  lury,  and 
the  genuineness  or  simtilation  of  the  handwrit- 
ing m  question  be  inferred  from  such  compari- 
son. But  other  instruments  or  signatures  can- 
not be  introduced  for  that  purpose."  See 
Amer.  note  to  Griffith  v.  Williams,  1  Oiomp.  & 
J.  47,  Phil.  ed. 

This  rule  is  not  contravened  by  the  decisions 
of  the  Supreme  Court  of  Texas  or  of  this  court. 
The  leading  case  in  Texas  on  comparison  of 
handwriting  is  Hanley  v.  Gandy,  28  Tex.  211, 
which  only  decides  that  other  papers,  not  con- 
nected with  the  cause,  cannot  be  introduced  for 
the  mere  purpose  of  instituting  a  comparison 
of  handwriting.  No  case  decides  that  a  signa- 
ture to  be  proven  cannot  be  compared  by 
the  jury  with  other  papers  or  signatures 
of  the  party,  properly  in  evidence  in  the 
cause.  StroiherT,  Lucas,  Z\  U.S.  6  Pet  763 
[8:573],  the  leading  case  in  this  court,  relates  to 
the  competency  of  a  witness  to  testify  as  to  the 
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genuineness  of  a  signature  without  having  aoj 
Knowledge  of  the  party's  handwriting;  and  the 
court  held  that  such  evidence  was  not  admis- 
sible.   The  case  of  Moore  v.  U.  &  91  U.  8.  270 
[23:3461  affirms  the  rule  in  question  Id  cases 
where  tne  paper  used  as  a  standard  of  compari- 
son is  admitted  to  be  in  the  handwriting  of  the 
party,  or  where  he  is  estopped  from  denying  it 
to  be  so;  it  does  not  disamrm  the  rule  as  ap- 
plied to  cases  where  the  standard  is  dearly 
proved  to  be  in  such  hand  writing.    In  that  case 
the  paper  referred  to  as  the  standard  of  com- 
parison was  the  claimant's  power  of  attorney 
given  to  his  attorney  in  fact,  oy  virtue  of  whidi 
the  latter  presented  his  case  to  the  court  of 
claims.    It  was  held  that  he  was  estopped  from 
denying  that  the  signature  to  the  power  was  in 
his  handwriting.     The  present  case  is  quite 
similar  to  that    The  plaintiff  himself  claims 
title  under  the  very  application  of  RalMigo,  the 
signature  to  which  is  claimed  to  be  a  proper 
standard  of  comparison  of  Rabago's  handwrit- 
ing.   Is  he  not  estopped  from  denying  it  to  be 
Rabago's  hand?    His  counsel  say  that  at  that 
period  of  time  the  application  did  nut  require 
the  party's  signature.    Even  if  this  be  so,  still,    , . 
it  is  proved  that  Rabago  was  at  SaltiUo  at  the   ^* 
time  the  application  was  made,  and  it  purports 
to  be  signed  by  him,  and  not  by  any  person  for 
him;  and,  if  the  document  is  Uie  teal  protocol 
of  tlie  application  as  presented,  it  is  to  be  pre- 
sumed, at  least  until  the  contrary  is  shown, 
that  the  signature  which  it  bears  is  the  real 
signature  of  Rabago.    Whether  the  documeot 
is  or  is  not  the  reu  protocol  of  theapplicstioii, 
as  presented,  was  fairlv  left  to  the  jury  under 
the  circumstances  and  evidence  of  the  case— 
which,  we  may  add,  were  so  stronfl"  and  odd- 
vincing  that  the  jury  would  not  nave  been 
justified  in  finding  in  the  negative.    The  eri- 
donce,  indeed,  was  such  as  abundantly  to  sat- 
isfy the  condition,  that  the  paper  referred  to  as 
a  standard  of  comparison  must  be  clearly  proved 
to  be  genuine.    We  think  that  the  chaige  of  the 
court  was  right. 

The  defendants  next  offered  in  evidebcet,  as 
an   ancient  instrument,  the  nUeged  original 

E)wer  of  attorney  from  Rabago  to  '\^ctor 
lanco,  found  bv  the  witness  Elieberg  in  the 
old  trunk,  at  Gtolveston,  a  copy  of  whidi,  with 
the  indorsements  thereon,  has  been  already 
given.  The  plaintiff  objected  to  iU  admisBion 
tor  the  following  reasons,  to  wit: 

First  Having  been  in  the  trunk  since  March, 
1836,  it  could  not  have  been  the  instrument  by 
virtue  of  which  title  passed  from  Rabago  in  tbs 
City  of  Mexico,  by  deed  from  Blanco  to  Lar 
guerenne  on  the  25th  of  May,  1836. 

Second.  The  recitals  in  the  deed  contradict 
the  evidence  of  Williams  and  Klieberg.  under 
whose  testimony  it  is  introduced. 

Third.  It  cannot  be  introduced  as  an  ancient 
instrument,  because, — 

1.  No  possession  was  ever  held  under  it,  it 
not  coming  to  the  possession  of  the  defoidants 
for  forty  years  after  its  execution. 

2.  It  is  suspicious  on  its  face  by  reason  of  noC 
being  acknowledged,  certified  to,  witnessed, 
nor  written  on  setQed  paper. 

3.  It  does  not  come  from  the  proper  custody. 
Fourth.  It  is  not  such  an    instrument  as 

would  have  passed  title  to  land  in  1882  or  in 
11836. 
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1.  It  is  not  acknowledffed,  witnessed,  certified 
f  416]     ^»  ^^  written  on  sealed  paper. 

2.  No  summons  was  served  npon  the  grant- 
or to  appear  before  an  official  for  the  purpose 
of  renoerjng  it  an  authentic  or  Judicial  act 

Fifth.  The  power  to  Blanco,  if  any,  could 
not  pass  an  equitable  title,  if  any,  which  could 
not  be  coffni^ble  in  a  court  of  law. 

Sixth*  It  is  not  made  part  of  the  Laguerenne 
deed. 

Seventh.  If  it  conveyed  any  power,  it  was 
divested  out  of  and  from  Blanco  by  the  indorse- 
ment and  delivery  to  Samuel  May  Williams  in 
1888. 

Eighth.  It  appears  to  have  been  executed,  tf 
at  all,  before  six  years  from  the  issuance  of  the 
concession,  and  does  not  bind  the  attorney  nor 
his  vendees  to  cultivate  the  land. 

Ninth.  If  genuine,  it  was  revoked  by  the  War 
of  1885,  the  Revolution  between  Texas  and 
Mexico,  and  the  Constitution  of  March  17, 
1886. 

Tenth.  It  cannot  act  as  power  to  make  a  pa- 
rol or  verbal  sale,  because  no  possession  was 


taken  under  it  within  a  reasonable  time. 

These  objections  were  overruled,  the  paper 
admitted  in  evidence,  and  the  plaintiff  excepted; 
this  being  the  fourth  exception  taken  at  the 
trial 

The  objections  made  against  the  admission  of 
the  paper  seem  to  be  either  entirely  unfounded, 
or  tnvial  in  their  character.  It  is  not  testified  by 
William  H.  Williams  that  it  had  been  in  the 
black  trunk  ever  since  March,  1886;  he  could 
not  know  such  a  fact,  for  he  was  only  bom  in 
1888.  He  only  says  that  it  was  probably 
placed  in  the  trunk  by  his  mother  at  the  time 
of  the  "runaway  scrape"  (which  took  place  on 
the  advance  of  Santa  Anna  in  March.1886):  that 
from  his  mother's  statements,  she  had  his  fa- 
ther's papers  with  her  at  that  time,  and  that  she 
kept  them  until  her  death,  and  the  witness  has 
kept  them  from  that  time  until  now;  that  the 
trunk  was  either  in  his  father's  or  mother's  pos- 
[417]  session,  until  it  came  into  his;  that  his  earnest 
recollection  of  it  was  in  1840,  at  their  house  in 
Galveston,  where  it  remaincid  until  1859;  but 
that  it  was  traditionally  known  to  witness  to 
have  been  with  the  family  at  San  Philipe  de 
Austin  and  at  Quintana,  and  afterwaras  at 
Galveston;  that  from  1886  to  1888 his  father  and 
mother  lived  at  Quintana,  at  the  mouth  of  the 
Brazos  River. 

There  is  nothing  in  this  testimony  inconsist- 
ent with  the  fact  that  Blanco  may  have  trans- 
mitted the  paper  to  Samuel  M.  Williams  after 
the  execution  of  the  deed  to  lAguereuue  in 
Mexico  in  May,  1837.  As  it  was  Williams*  au- 
thority for  taking  possession  of  the  property, 
and  not  recited  in  the  final  title  papers,  he  may 
have  wished  it  returned  to  him. 

There  is  nothing  in  the  recitals  of  the  deed 
10  Lai^uerenne  repugnant  to  the  aboye  hy- 
pothesis. That  de^  (which  will  be  more  par- 
ticnlnrly  mentioned  hereafter)  begins  as  follows: 
' '  Before  me,  notary  public  and  witnesses,  Don 
Victor  Blanco,  in  name  of  Don  Miguel  Rabago, 
in  virtue  of  loiter  power  which  has  conferred 
on  bini  for  various  purposes,  among  which  is 
comprised  the  faculty  that  he  can  seU  and  may 
^U  the  lands  which  he  has  in  Texas,  which 
lie  showed  to  mo,  which  I  have  seen,  read,  and 
returned  to  the  party,  and  to  it  in  his  possession 
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I  refer,~said:  That  the  aforesaid  Don  Miguel 
Rabago  possesses,"  etc  [then  proceeding  in  the 
usual  form  of  an  act  of  sale.]  There  is  no  re- 
cital here  at  all  inconsistent  with  the  testimony 
of  Williams  or  of  Elieberg;  and,  as  the  notary 
certifies  thai  the  power  was  exhibited  to  him, 
Blanco  had  no  ocxsasion  to  retain  it  in  his  pos- 
sessicm.  Besides,  he  was  a  near  relative  and 
friend  of  Rabago,  and  did  not  require  it 

The  other  reasons  given  for  objecting  to  the 
admission  of  the  power  are  equaUy  untenable. 
It  is  said  that  no  possession  was  ever  held  un- 
der it,  it  not  coming  into  the  defendants' pos- 
session for  f ortv  years  after  its  execution.  This 
is  not  true.  The  possession  of  the  defendants 
and  of  those  whose  title  they  hold  was  always 
under  and  by  virtue  of  the  instrument.  If 
property  passes  through  a  dozen  hands  in  the 
course  of  forty  years,  each  keeping  in  his  own 
possession  the  deed  given  to  him,  the  possession 
of  all  is  equally  under  the  first  deed,  which 
may  be  given  in  evidence  as  an  ancient  deed, 
although  never  seen  by  any  but  the  first  gran- 
tee to  whom  it  was  given.  The  paper  is  said  [418] 
to  be  suspicious  on  Its  face,  for  want  of  ac- 
knowledgment, etc.,  and  that  no  summons  was 
served  on  the  grantor  to  appear  before  an  official 
to  render  it  an  authentic  or  judicial  act.  It  is 
enough  to  say  that  none  of  these  things  affect 
the  validity  of  the  instrument;  and  the  circum- 
stances of  the  case  and  of  the  time  are  sufficient 
(if  any  reason  is  necessary)  to  account  for  the 
absence  of  these  formalities.  Besides,  they  re- 
late more  especially  to  the  effect  of  the  instru- 
ment than  to  its  admissibility  as  an  ancient 
document;  and  in  that  reg^ard  will  be  examined 
under  Uie  seventh  exception,  hereafter  consid- 
ered. We  see  nothin  g  in  the  other  objections  to 
call  for  remark,  except  the  one  that  supposes  the 
power  was  divested  out  of  Blanco  bv  the  in- 
dorsement and  delivery  to  Samuel  M.  Will- 
iams. This  is  not  so.  The  indorsement  mere- 
ly gives  Williams  power  to  "  take  possession 
of  uie  eleven  leagues."  The  power  to  sell  was 
not  transferred.  This  very  ULd  suggests  the 
reason  why  the  power  was  retumedf  by  Will- 
iams to  Blanco  after  the  possessory  title  had 
been  completed.  Blanco  would  want  it  for 
the  purpoise  of  enabling  him  to  make  a  sale. 
The  more  we  consider  the  circumstances,  Ui6 
more  dear  it  appears  that  the  evidence  is  en- 
tirely harmonious,  and  consistent  with  itself. 
We  think  that  the  paper  was  properly  admissi- 
ble as  an  ancient  writine.  It  is  unnecessary  to 
dilate  on  the  subject  oi  ancient  documents  in 
general,  and  when  they  are  admissible.  We 
are  of  the  opinion  that  all  the  conditiocs  of 
admissibility  were  satisfied  in  this  case. 

But  there  is  another  reason  why  it  is  proper 
that  we  should  so  hold.  The  case  was  once 
before  the  Supreme  Court  of  Texas  on  an  ap- 
peal taken  to  set  aside  the  verdict  rendered  on 
a  former  trial;  and  that  court  held,  under  the 
same  evidence  used  at  the  trial  in  the  circuit 
court,  that  the  document  was  admissible  in  evi- 
dence as  an  ancient  one.  If  the  action  had 
originally  been  brought  in  the  circuit  court 
iipon  proper  iurisdicuonid  grounds,  and  had 
been  tried  as  it  was  in  the  state  court,  and  if, 
on  a  writ  of  error  from  this  court,  we  had  de- 
cided as  the  Supreme  Court  of  Texas  did, — we 
should  have  felt  bound  by  our  first  decision. 
We  would  not  have  allowed  it  to  be  questioned. 
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Oark  Y.  Keith,  106  U.  8.  464  [27:802].  The 
present  case  is  in  exactly  the  same  category. 
[4101  ^®  lemoYal  of  the  cause  from  the  state  court 
doea  not  put  US  in  the  position  of  a  court  of  re- 
yiew  over  the  Supreme  Court  of  Texas.  When 
it  acted,  it  was  the  highest  court  that  could  act 
in  the  cause,  and  stood  in  precisely  the  same 
position  that  we  stand  now.  Its  action  must 
be  accepted  by  us  as  that  of  a  court  haying 
plenary  and  final  jurisdiction. 

By  the  fifth  exception,  objection  is  made  to 
that  portion  of  the  judge's  charge  in  which  he 
says:  "  By  the  law  m  force  at  the  time  this  let- 
ter power  of  attorney  purports  to  have  been 
transferred  to  Samuel  May  Williams  (April  8. 
1888),  authorizing  him  to  solicit  title  to  and 
take  possession  ox  said  eleven  leagues,  and  at 
the  tune  said  Blanco  made  his  deed  to  Lague- 
renne,  Blanco  could  have  procured,  if  he  de- 
sired, and  retained  in  his  possession  a  legal  copy 
of  the  power  of  attorn^,  which  would  have 
all  the  force  and  effect  of  the  original;  and  al- 
though the  original  might  at  the  time  be  in 
Samuel  May  Williams'  trunk,  in  Texas,  Blan- 
co's conveyance  to  Laguerenne  would  not  on 
that  account  be  without  authority  if  the  said 
paper  in  Williams'  trunk  was  a  genuine  paper 
ffivinff  him  such  poWer.  Such  power,  if  con- 
ferrea,  was  conferred  on  the  one  named,  and 
remained  with  him,  whether  evidenced  by  the 
original  writiuff  or  such  copy." 

It  is  objectea  that  there  is  no  evidence  that 
any  attempt  was  ever  made  by  Blanco  to  obtain 
such  a  copy;  and  that  none  could  have  been  ob- 
'  tained,  because  the  ori^al  had  never  been  an 
archive  of  any  office.  This  same  objection  was 
before  the  Supreme  Court  of  Texas.  That 
court  seems  to  have  adopted  the  hyiwthesis 
that  Williams  never  returned  the  power  to 
Blanco,  and  that  the  latter,  therefore,  did  not 
return  it  to  Wflliams  after  making  use  of  it 
in  the  sale  to  Laguerenne.  The  court  says: 
*'  Where  should  we  have  expected  to  find  the 
instrument?  Certainly  we  would  infer  that  it 
should  have  been  placed  by  the  commissioner 
to  whom  it  was  presented  either  with  the  pa- 
pm  pertaining  to  the  title  which  he  issued  for 
the  land,  or  have  been  returned  to  the  party 

SY  whom  it  was  presented  to  him.  But  as  the 
tie  shows  that  it  was  not  incorporated  into  it, 
as  is  most  usual  when  the  power  is  an  authentic 
act,  we  should  expect  to  find  it  in  the  custody 
[480]  of  Williams,  in  wnom  the  title  and  possession 
of  it  purports  on  its  face  to  be  vested;  or,  if  not, 
that  he  would  have  transmitted  it  to  his  princi- 
pal, Blanco.  But  as  the  latter  appears  to  have 
taken  the  precaution  to  have  anotner  power  of 
like  effect  from  Rabago,  or  to  have  secured  an 
official  copy  of  this  one  before  remitting  it  to 
Williams,  there  was  no  necessity  for  its  being 
returned  to  him."  Certainly  there  is  nothing 
unreasonable  or  improbable  in  the  hypothesis 
that  the  paper  should  have  been  executed  in 
duplicate,  in  view  of  the  fact  that  the  possessory 
title  to  the  land  had  yet  to  be  obtained,  and 
some  person  in  Texas  would  have  to  be  author- 
ized to  attend  to  it.  We  think,  therefore,  that 
the  iudge  was  justified  in  making  the  charge 
he  did,  and  that  the  jury  could  not  have  be^ 
misled  by  it  The  fact  that  Blanco  had  the 
original,  or  a  copy  in  Mexico  on  the  25th  of 
May,  1886,  doea  not  detract  from  the  force  of 
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the  presumptions  in  favor  of  the  power  foand 
in  the  truniL 

The  sixth  exception  was  taken  to  thst  por- 
tion of  the  charve  which  related  to  the  eridenoe 
proper  to  be  taken  into  consideration  on  the 
question  of  the  genuineness  of  the  power  of  at- 
torney and  its  effect  The  portion  of  ttie 
charyre  referred  to  is  as  follows,  to  wit: 

"  The  defendants  introduced  testimony  tend- 
hig  to  show  that  as  early  as  1888  Hammekin 
had  placed  in  his  poss^on  the  deed  fit>m 
Blanco  to  Laguerenne,  referring  to  such  s  pow- 
er of  attorney;  that  he  insistra  on  hariDean 
authenticated  copy  of  said  power  fumiuied 
him;  that  very  soon  thereafter  he  received  aid 
copy  of  said  power,  which  he  placed  (with 
other  title  papers)  in  the  hands  of  his  agent,  re- 
taining a  copy  made  by  said  Hammekin,  whicb 
copy  has  bc^n  given  you,  declared  by  the  in- 
terpreter to  be  identical  (with  immaterial  ex- 
ceptions) in  terms  with  the  letter  power  offend 
by  defendants;  that  Hammekin  had  placed  ths 
testimonio  in  the  land  office  as  requii^  by  kw    [4] 
of  persons  having  such  evidence  of  title  to 
lana  in  Texas;  that  said  Hammekin  paid  the 
government  dues  on  said  giant  bad  paid  taxes, 
had  sent  agents  on  the  land  as  earh^  as  the 
crowing  settlement  of  the  country  so  for  freed 
this  section  of  the  country  from  the  hostile  In- 
dians, as  permitted  its  occupancy,  and  the  as- 
sertion of  ownership  by  assuming  actual  cuntiol 
of  it,  and  that  Hammekin  and  those  to  wbom 
he  conveyed  and  the  defendants  claiming  under 
them  had  continued  to  assert  ownership  to  these 
lands  under  said  power  oi  attorney:  and  if.  in 
vour  judgment,  said  proof  establishei  mA 
facts,  and  the  proof  as  to  the  age  and  custody 
ot  the  said  letter  power  satisfies  you  that  said 
paper  is  as  old  as  its  date  imports,  and  has  been 
m  the  custody  that  said  evidence  indicates,  yoa 
may  consider  this  proof  equal  to  the  direct  tes- 
timony of  at  least  one  witness  to  the  signature 
of  Miguel  Rabago;  and  unless  in  your  jtraprneni 
the  e^dence  of  plaintiif  s  witnesses  and  nil  the 
circumstances  of  these  parties  and  these  trans- 
actions as  shown  by  all  the  testimony  proves 
that  Miguel  Rabago  did  not  sign  said  letter 
power,  you  will  find  said  letter  power  to  be 
irenuine,  and  return  yoiur  verdict  for  the  de- 
fendants.*' 

To  this  extract  from  the  charge  the  pbintiirs 
counsel  objected — 

1.  Because  it  is  a  charge  upos  the  weight  of 

evidence. 

2.  It  is  in  itself  an  incorrect  statemoit  of  law. 

The  plaintiff's  counsel  seem  to  overlook  the 
language  of  the  charge.  The  court  did  not  say 
that  such  and  such  facts  were  {nroved,  but  thai 
the  defendants  introduced  testimony  tending  to 
show  such  facts,  and  left  the  testimony  with  the 
jury.  Besides,  we  have  repeatedly  nekl  thai 
the  court  may  give  to  the  jury  Its  opinion  on 
the  weight  of  evideiice.  We  aee  no  error  what- 
ever in  the  charge. 

The  seventh  exception  was  taken  to  a  portion 
of  the  charge  whidi  instructed  the  Jury  that  if 
the  papers  and  documents  idled  on  by  the  de- 
fenoants,  and  constituting  their  eh^ta  of  title, 
were  genuine,  they  conclusively  show  that  Ra- 
bago parted  with  his  title  is  his  Kf  etime,  and 
no  right  to  it  could  pass  to  his  heirs  by  descent, 
and  Uiat  the  defendants  by  leaaon  of  tbi^  lighi 
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thus  acquired  would  be  entitled  to  a  verdict. 
The  ground  assigned  for  this  exception  was  that 
the  letter  power  of  attorney  was  not  such  an  in- 
strument as  could  convey  knd  in  Texas  at  that 
time,  because  it  was  not  an  authentic  instru- 
ment, being  neither  acknowledged,  witnessed, 
certitied  to,  nor  written  on  se^ed  paper,  nor 
proved  before  a  notary;  and  no  summons  was 
even  served  on  Rabago  to  appear  before  an  of- 
ficial for  the  purpose  of  renderin":  it  an  authen- 
tic or  Judicial  act  We  apprehend  that  the  want 
of  the  formalities  referrea  to  merely  affects  the 
mode  of  authenticating  the  instrumcDt.  If  it 
is  passed  before  a  notary  public  and  witnesses, 
and  is  certified  as  a  testtmonio,  it  is  called  an 
authentic  instrument  and  proves  itself.  If  not 
Uius  authenticated,  it  must  be  proved  to  have 
been  executed  by  the  party  to  be  charged  with 
it  Watrous  v.  McOrew,  16  Tex.  {^,  518; 
AndreiDs  v.  Manhall,  26  Tex.  212;  Jones  v. 
ManUi,  16  Tex.  861, 862;  Chambers  v.  FUk,  22 
Tex.  604;  ChnealeB  v.  Eoe$,  120  U.  S.  606,  624 
[80:801,  8081;  Hanriek  v.  Barton,  88  U.  8.  16 
WalL  166,  171,  172  [21:850,  8521.  The  appel- 
lant relies  upon  a  passage  in  Escriche  (terho 
Poder)  where  he  says  thfU  a  power  of  attorney 
is  to  be  made  before  a  notary  public,  and  to 
have  certain  formalities  described.  But  he 
there  refers  to  the  technical  power  called,  in  the 
Spanish  law,  poder,  or  procuradan,  having 
much  the  same  meaning  as  our  term  "power  of 
attorney,"  which  indicates  a  power  or  authority 
under  s^.  But  the  technical  poder  is  not  the 
only  form  by  which  authority  may  be  given  to 
act  for  anotner.  A  technical  power,  executed 
with  all  the  solemnities,  is  but  one  form  of  a 
mandate  {mandato,  mandanUento),  Under  the 
word  mandaio,  the  same  Escriche  says:  "Man- 
date. A  consensual  contract  by  whidi  one  of 
the  parties  confides  the  carrying  on  or  execu- 
tion of  one  or  more  matters  of  Snsiness  to  the 
other  who  takes  it  in  his  charge.  ^  *  * 
Mandate  has  also  the  name  of  procuration,  and 
the  mandatary  that  of  procurator;  but  the  word 
mandate  is  more  general  and  comprehends 
every  power  given  to  another  in  whatsoever 
mode  it  be,  whilst  procuration  supposes  a  power 
given  by  writing."  Again:  "The  mandate 
may  be  contracted  between  persons  present,  or 
absent,  by  words,  bv  messengers,  by  public 
writing  or  private  writing,  and  even  by  letter, 
as  likewise  by  acts;  e,  ^.,  if  a  person,  being 
present,  allows  another  to  transact  his  business, 
etc."  See  farther  to  the  same  effect,  Azo  and 
Manuel's  Inst  Book  n.  Tit  Xll^apia's  Feb- 
rero  Novislmo,  Book  11,  Tit  IV,  c  18, 14; 
ParUda  V,  Tit  XH,  L.  24. 

In  the  present  case  the  iMirties  were  not  in  the 
same  place;  Rabago  resided  in  the  State  of 
Coahuila,  and  Blanco  in  the  City  of  Mexico; 
so  that  the  making  of  the  power  in  the  form  of 
a  letter  was  the  very  form  allowed  by  the  laws 
in  such  a  case.  As  before  said,  the  only  differ- 
ence it  made  was  in  the  proof  necessanr  to 
authenticate  the  histrument in  lejR^  proceedings. 

As  to  the  objection  that  this  form  was  not 
sufficient  to  authorize  an  act  of  sale,  but  that  it 
required  a  power  executed  under  the  same 
solemnities  as  the  act  of  sale  itself,  we  know  of 
no  such  rule  in  tiie  Spanish  or  Mexican  law. 
The  English  rule  as  to  the  requisites  of  a  power 
to  execute  sealed  instruments  has  no  applica- 
tion to  the  case. 
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The  eighth  exception  related  to  the  adndssion 
in  evidence  of  Hammekin's  copy  of  the  power 
of  attorney.  He  testified  that  when  he  pur- 
chased the  land  from  Laguerenne,  through 
Priolland,  the  latter  had  no  copy  of  the  power 
from  Rabago  to  Blanco,  and  he  (Hammekin) 
made  it  a  condition  that  a  copy  should  be  fur- 
nished to  him;  and  that  soon  after  he  received 
a  certified  copy,  which  he  delivered  to  his  agent. 
Rose,  with  the  other  papers,  and  with  them  has 
been  lost  He  testified,  however,  that  he  took 
an  exact  copy  of  this  certified  copy  before  giv- 
ing the  latter  to  Rose,  and  had  it  yet;  and  it 
was  in  evidence  in  the  case  and  was  found  to 
be  an  exact  copy  of  the  power  found  in  the  old 
trunk,  with  the  exception  of  a  date  being  writ- 
ten in  words  at  lengu  in  place  of  figures,  and 
an  abbreviation  bdns;  written  in  full  words. 
This  copy  made  by  Hammekin  himself  (called 
the  "Hammekin  copy")  is  the  paper  whose  ad- 
mission in  evidence  was  objecteo  to.  The  plain 
answer  to  the  objection  is  that  it  was  not  offered 
nor  admitted  as  a  muniment  of  title,  but  mere- 
ly to  show  the  fact  that  there  was  such  a  paper 
in  existence  in  1837  as  that  found  in  the  trunk, 
which  fact  had  a  legitimate  bearing  on  the 
question  whether  the  latter  was  an  ancient  in- 
strument. For  this  purpose,  it  was  certainly 
admissible. 

The  ninth  exception  related  to  the  admission 
in  evidence  of  a  copy  of  the  deed,  or  act  of  sale, 
executed  by  Victor  Blanco,  as  attorney  for 
Rabago,  to  Laguerenne,  dated  May  25, 1886; 
and  of  a  copy  of  the  power  of  attorney  given 
by  Laguerenne  to  Priolland  to  sell  his  real  estate. 
The  copies  offered  in  evidence  by  the  defend- 
ants were  certified  copies.  That  of  the  deed  of 
May  26, 1886,  was  taken  in  the  City  of  Mexico 
from  the  original  protocol  of  the  deed  in  the 
notarial  archives,  or  records,  of  the  deceased 
notary,  Miguel  Diez  de  Bonilla,  before  whom 
the  deed  purported  to  be  executed.  It  appeared 
by  the  t^timony  of  one  Crescendo  Landgrave* 
a  notary  public  of  the  City  of  Mexico,  that 
these  arcmve&  with  those  of  other  deceased 
notaries,  had  been  collected  and  placed  in  the 
public  archives  of  the  City  of  Mexico,  under 
the  charge  of  different  notaries.  Landmve 
testified  that  he  had  general  charge  of  said 
archives,  and  the  particular  charge  of  those  of 
Bonilla,  whom  he  knew,  and  with  whom  he 
was  intimate;  and  that  he  knew  Bonilla's  sig- 
nature appended  to  the  different  documents  m 
the  archives,  and,  in  fact,  received  them  from  hie 
own  hands  in  his  (Bonilla's)  lifetime.  He  fur- 
ther testified  that  the  protocol  of  the  deed  from 
Rabago,  through  Blanco,  to  Laguerenne,  was 
among  the  archives  of  Bonilla,  and  that  he.  as 
the  custodian  thereof,  made  an  official  and  duly 
certified  copy  of  said  deed  (which  was  the  copy 
offered  in  evidenoe)~the  certificate  annexed  to 
the  copy  being  in  the  words  following,  to  wit 

"I  certify  and  give  faith  that  the  preceding 
copy  is  faithful  and  exact  to  the  letter  of  the 
onnnal  document  which  exists  on  folio  87  to 
folio  40  of  the  protocol  of  my  deceased  com- 

g anion,  Don  Miguel  Diez  de  Bonilla,  which  I 
ave  under  my  custody  in  the  archives  of  the 
city  which  is  under  my  charge,  from  whence 
the  present  was  taken  in  order  to  deliver  it  to 
the  consul  of  the  United  States  of  the  North,  in 
Mexico,  by  virtue  of  Judicial  mandate,  this  16tb 
December,  lb74,  in  presence  ol  Don  Miguel 
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Moral  and  Don  Manuel  Correo,  of  this  Ticinlty, 
(Between  Parenthesis:)  All  not  yalid. 

"[L.B.J 

(Signed)     Cbbsobn.  Lando&ats." 

The  official  authority  of  Landgrave  is  authen- 
ticated by  the  certificates  of  three  other  notaries, 
of  the  Goyemor  of  the  Federal  District,  of  the 
chief  official  of  the  Depaitment  of  Foreign  Af  • 
74251  fairs,  and  of  the  United  States  consul,  each 
certifyiog  to  the  authority  of  the  preceding. 

Landgniye  further  testified  that  bis  brother 
in  office,  notary  public  Antonio  Ferreira,  bad 
charge  of  the  records  of  the  deceased  notary 
Francisco  Madriago,  before  whom  the  power  of 
attorney  from  Lagucrenne  to  Priollana,  before 
referrea  to,  purports  to  haye  been  executed. 

A  certified  copy  of  this  power  of  attorney, 
certified  by  Ferreira,  and  authenticated  in  the 
same  manner  as  the  deed  to  Laguerenne,  was 
the  copy  offered  in  eyidence  by  ue  defendants, 
the  power  being  dated  January  10,  1837,  and 
its  protocol  being  among  the  archiyes  of  the 
deceased  notary  Francisco  de  Madriago.  This 
power  of  attorney  authorized  said  Priolland  to 
sell  and  dispose  of  aU  and  any  real  estate  be- 
longing to  Laguerenne  whereyer  situated. 

It  is  unnecessary  to  examine  in  detail  the 
reasons  assigned  by  the  plaintiff  for  objecting 
to  the  admission  of  these  papers  in  eyidence. 
We  think  that  they  were  properly  and  suffi- 
ciently authenticate!,  and  that  the  Judge  com- 
mitted no  error  in  admitting  them. 

The  only  other  exception  related  to  the  citi- 
zenship of  Laguerenne.  The  plaintiff  alleged 
that  it  was  not  shown  that  he  was  entitled  to 
conyey  land  in  Texas  in  May,  1887,  but  that  he 
was  dmbled  to  do  so  by  reason  of  his  being  a 
citizen  of  France,  and  an  alien  to  the  Goyem- 
ment  of  Texas.  The  only  direct  statement  as 
to  his  citizenship  is  that  contained  in  the  said 
power  of  attorney  which  he  executed,  and 
whidi  begins  as  follows:  "In  the  City  of  Mexico, 
on  the  10th  day  of  January,  1887,  before  me 
[Madriaffo],  a  notary  public,  and  witnesses, 
personally  appeared  Don  GuiUermo  Lague- 
renne, a  citizen,  and  of  the  commerce  of  this 
place,  in  whom  I  haye  faith  and  know,"  etc. 
There  is  no  testimony  in  the  case  sufficient  to 
oyerthrow  the  presumption  arising  from  this 
recital.  Hammekin  says  that  he  does  not  recol- 
lect whether  he  was  an  American  or  a  Frendi- 
man;  that  in  May,  1886,  he  was  established  as 
a  merchant  in  the  City  of  Mexico;  that  he  had 
a  brother  in  Philadelphia  much  older  than 
himself,  who  was  a  merchant  in  that  city  for 
many  years.  This  is  all  the  eyidence  on  the 
[426]  subject  It  must  be  recdyed,  therefore,  that 
he  was  a  citizen  of  Mexico.  As  to  citizens  of 
Mexico,  it  is  well  settled  that  they  neyer  lost 
the  right  of  disposing  of  their  Texas  lands  by 
the  diyision  of  the  empire.  Airhart  y.  Mas- 
$ieu,  98  U.  8.  491,  498,  497  [25 -.218-215]. 

Haying  considered  fdl  the  material  questions 

»-- -*     raised  by  the  plaintiff  in  error,  and  being  of 

opinion  that  he  has  not  succeeded  in  showing 
any  error  in  the  Judgment  of  the  court  below, 
the  same  is  afflrmed 
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PANT,  Appt., 

V, 

ATTORNEY-GENERAL  OP   THE  COM 
MONWEALTH  OF  MASSACHUSETTS. 

(See  a  C.  Reporter*8  ed.  sao-SS^ 

Taxation  cf  telegraph  eampaniet—UabUitjfU 
taxation— government  ageneie$ — tax,  toheh  (»• 
g^U—^rule  of  taxation — if^nction, 

1.  The  Act  of  July  24,  180ft,  sections  fiBB»49n,  R»- 
yised  Statutes,  fflvlng'to  a  telegraph  company  Um 
rigrbt  to  run  its  lines  oyer  the  public  domain,  port 
roads,  etc,  is  merely  a  permissive  statute,  anddoei 
not  carry  with  it  any  exemption  from  the  ordi- 
nary buruens  of  taxadon. 

2.  The  company  reoeiyinflr  the  benefit  of  the  lavi 
of  the  State  for  the  protection  of  its  property  and 
its  rights  is  liable  to  oe  taxed  upon  its  real  or  per- 
sonaTproperty,  as  any  person  would  be. 

8.  Akenciea  of  the  Federal  Goyemment  are  only 
exempt  from  state  taxation  so  far  as  such  tantioo 
may  interfere  with  or  impair  their  efficiency  in  per* 
formintr  the  functions  by  which  they  serve  the 
government. 

4.  A  tax,  thoufffa  nominally  upon  the  shirei 
of  the  capital  stock  of  the  company,  is.  in  effect,  t 
tax  upon  It  on  account  of  property  owned  and  vet^ 
by  it  in  the  State,  where  the  proportioD  of  the 
length  of  its  lines  in  the  fttate  to  tncir  entire  Icojrth 
is  the  basis  for  ascertaining  the  yalue  of  the  prop- 
erty; and  such  tax  is  not  forbidden  by  the  accept- 
ance, by  the  telegraph  oompan>\  of  toe  right  con- 
ferred by  section  GS68,  Beyised  Statutes,  or  by  the 
commerce  clause  of  the  Constitution. 

6.  This  court  will  not  hold  a  tax  void  because.  If 
called  upon,  it  might  have  adopted  a  different  sys- 
tem or  rule  fbr  ascertaining  the  taxable  vaXiw  oa 
which  the  percentage  of  taxation  should  be  arhTed 
at.proyideatheruleadopted  isnotunfairor  unJusL 

0.  An  injunction  forbidding  the  telegraph  com- 
pany from  operating  its  linos,  the  greater  part  of 
which  are  oyer  post  roads  of  the  United  States,  un- 
til the  tax  Is  paid  cannot  be  sustained;  and  a  state 
statute  prescribing  such  injunction,  as  a  remedy  to 
enforce  the  collection  of  its  taxes,  is  yoid. 

[No.  1826.1 
Argued  Feb,  IS,  1888.    Bedded  March  10, 18S8. 

APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Massachusetts,  a^dnst  a  telegraph  companj, 
for  a  state  tax.  Judgment  for  the  amount  of 
the  tax  affirmed;  that  |>art  of  the  judgment 
which  awards  an  iojunctlon  rewreod. 

The  facts  are  fully  stated  in  the  opinioo. 

Meexn,  Oeori^e  S.  Haie«  ChoM.  IF.  VT^tti 
and  WaXard  Brown,  for  appellant: 

Telegraph  companies  which  haye  accepted 
the  Act  of  Congress  of  July  24, 1866,  are.  as  to 
goyemment  business,  goyemment  agencies; 
and  so  far  as  a  state  tax  oc  a  company  is  on. 
or  affects,  the  means  employed  by  the  Govern* 
ment  of  the  United  States  to  exercise  its  con- 
stitutional powers  it  is  yoid. 

WeeUm  Union  Tel.  Co.  y.  Texae.  105  U.  S. 
460  (26:1067);  Oeborn  y.  Bank  ofU.8.  22  U.  S. 
9  Wheat.  788  (6:204). 

The  States  can  not  levy  taxes,  the  direct  ef- 
fect of  which  shall  be  to  hinder  the  exercise  of 
any  powers  which  belong  to  the  National  <>>▼- 
emmcnt 

Union  Pae.  R  R.  Ch.w.  PeniUon,  85  U.  S. 
18  Wall.  5  (21:787). 

The  power  of  taxation  by  a  State  in  vol  res 
and  includes  the  power  of  destroying  the  thing 
taxed,  and  does  not  exist  as  to  anything  which 
the  taxing  power  cannot  destroy. 
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MeOuUoeh  ▼.  Maryland,  17  U.  S.  4  Wheat 

^16.  427,  481,  488,  486  (4:  579.  006-608):  New 

Y<yrk  y.  Taa^  Comn,    67  U.  S.  2  Black.  620 

<17:451);  WettUm  v.  Cha/rUaton,  27  U.  8.  2  Pet. 

449.  466.  468  (7:481, 487.  488). 

The  grant  of  the  right.priyilegeor  franchise, 
to  construct  and  maintain  lines  of  telegraph  on 
post  roads  of  the  United  States  hy  the  Act  of 
July.  1866.  cannot  he  interfered  with  or  limited 
hy  any  State  hy  prohibition. 

One  State  cannot  exclude  a  corporation  or- 
ganized under  the  laws  of  another  State  from 
prosecuting  its  through  or  local  business  over 
«nd  by  its  use  of  lines  on  post  roads,  if  that  cor- 
poration has  accepted  the  Act  of  Congress. 

Penaacola  Td,  Co,  y.  Wc$tem  Union  Tel.  Co. 
«8  U.  8.  1  (24:708);  Hewett  y.  Weetem  Union 
2W.  Co.  14  Wash.  L.  Rep.  194.  211;  Savanna/i 
ir.  Charlton,  86  Ga.  4C0. 

Any  statute  of  a  State,  intended  to  regulate, 
tax  or  restrict  the  transmission  of  persons,  prop- 
erty or  messages  from  one  State  to  another  is 
yoid. 

Wabaeh,  St.  L.  dP.  R.  Co.  y  lUinoie,  118  U. 
S.  657  (30:244);  Fargo  y.  Michigan,  121  U.  8. 
^30(80:888). 

Nor  can  a  State  by  a  priyilege  tax  on  cars, 
not  owned  by  a  railroad  company,  used  upon 
its  road,  tax  the  priyilege  of  carrying  passen- 
gers in  such  cars  throufifh  the  State. 

Piekard  y.  Pullman  Southern  Car  Co.  117  U. 
«.  84  (29:785). 

The  tax  in  question  in  Massachusetts  can  be 
«ustahied  only  as  an  excise  or  franchise  tax. 

Manufaetttrers  Ins.  Co.  y.  Loud,  99  Mass. 
146;  Hamilton  Mfg.  Co.  y.  Maseaehusetts,  78  U. 
S.  6  WalL  632  (18:904);  S.  C.  below.  12  Allen. 
^S;  Providence  Sav.  Inet.  y.  Maeeaehueette,  78 
U.  8.  6  Wall.  611  (18:907);  P&rtland  Bank  y. 
Apthorp,  12  Mass.  252;  CamTnontoecUt/i  y.  Puh 
pU^8  Sav.  Bank,  5  Alien.  428.  481. 

An  excise  cannot  be  assessed  at  different 
rates  or  amounts  on  different  descriptions  of 
property,  or  alone  on  any  one  class  of  proper- 
ty, while  others  are  differently  assessed. 

1  Destv.  Tax.  p.  8.  28;  Cooley,  Tax.  2d.  ed.  4 
•  Franchises  are  specialpriyileges. 

Bank  of  Augusta  y.  Marie,  88  U.  S.  18  Pet. 
C19.  595  (10:274.  811). 

The  (yompany  is  a  government  agency  and 
tises  this  francliise  for  sudi  business. 

Western  Union  Tel.  Co.  y.  Texas,  105  U.  8. 
460,  464.  (26:1067.  1068). 

The  fact  that  it  also  uses  it  for  private  or  lo- 
«al  business  does  not  authorize  the  burden  im- 
posed by  a  state  tax. 

New  Fork  v.  Tax  Comrs.  67  U.  8.  2  BUick, 
«20  (17:451);  Osbom  y.  Bank  of  U.  S.  22  U.  8. 
9  Wheat.  738  (6:204);  Western  Union  Tei.  Co. 
y.  Texas,  supra. 

It  was  considered  in  New  York  y.  Tax 
Comrs.  supra,  that  a  tax  bearing  on  United 
States  stocK  was  invalid.  A  tax  on  the  fran- 
chises by  length  of  lines  is  like  a  general  tax 
on  all  messages. 

Western  union  Tel.  Co.  v.  Texas,  supra; 
Commontoealth  v.  Hamilton  Mfg.  Co.  12  Allen. 
298;  AttyOen.  y.  Bay  State  Min.  Co.  99  Mass. 
148. 152. 

The  right  to  levy  ercises  upon  franchises  has 
never  been  extended  fu^^her  than  to  corporate 
franchises  specially  granted  by  the  goyemment, 
or  enjoyed  and  exercised  by  its  permission. 
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Gleasany.  MeEom,  184  Mass.  419,  426. 

But  in  this  case  the  right  of  exclusion  clear* 
ly  does  not  exist,  and  the  defendant  does  nol 
purchase  the  privilege  of  the  State,  but  of  a 
paramount  authority. 

Fargo  y.  Michigan,  121  U.  8.  280,  242,  248 
(80:888.898).  and  Oloueester  Ferry  Co.  v.  Penn- 
sylffania,  114  U.  8.  196.  205.  206.  211  (29:158. 
16^164);  Philadelphia  db  S.  S.  S.  Co.  v.  Penn- 
sylvania, 122  U.  8.  826. 842-844(80:1200, 1208. 
1204). 

It  has  been  shown  to  be  a  tax  on  the  fran- 
chises of  the  Company,  and  the  right  in  ques- 
tion is  one  of  them. 

New  York  v.  Wecn>er,  100  U.  S.  689  (25:705). 

Valuation  isjmrt  of  the  assessment  of  taxes. 

Achison  v.  Muddleson,  58  U.  8.  12  How.  298 
(18i993). 

A  State  cannot  impose  taxes  upon  persona 
passing  through  the  State. 

Bobbins  v.  &uilby  County  Taxing  Dist.  120  U. 
8.  489,  498  (30:694,  696). 

The  power  granted  by  the  Constitution  to 
Congress  to  establish  postoffices  and  post  roads 
extends  to  the  adoption  of  the  electric  telegraph 
as  one  of  the  instrumentalities  for  that  service. 

Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co, 
96  U.  8.  7  (24:708). 

The  tax  is  not  laid  upon  the  property  repre- 
sented by  the  capital  stock;  andf  if  ft  were  so,  it 
would  be  yoid. 

Hamilton  Mfg.  Co.  y.  Massachusetts,  78  U. 
8.  6  Wall,  m  (18:904);  Providence  Sav.  Inst. 
y.  Massachusetts,  73  U.  8. 6  Wall  611  (18:907). 

The  omission  to  deduct  from  the  total  valu- 
ation the  real  estate  located  and  subiect  to  lo- 
cal taxation  in  other  States  renders  tne  tax  ex- 
cessive and  invalid. 

Minot  v.  Philadelphia,  W.  d  B.  B.  B.  Co.  eXi 
U.  8.  18  Wall.  206  (21:888);  Gloucester  Ferry 
Co  v.  Pennsylvania,  114  U.  8.  197  (29:169); 
New  York  v.  Weaver,  supra. 

The  defendant  is  a  person,  and  entitled  to 
protection  against  unequal  taxation. 

Santa  Clara  County  v.  Southern  Pae.  B.  B. 
Co.  118  U.  8.  894  m-.  118);  San  Mateo  County 
v.  Southern  Pac.  B.  B.  Co.  18  Fed.  Rep.  722, 
747.  748,  762;  Libby  y.  Bumham,  16  Mass.  144; 
/Stetson  v.  Kempfon,  18  Mass.  272. 

Messrs.  Andrew  J.  Waterman,  Atty-Oen.  of 
Massadiusetts,  and  Henry  C.  Bliss*  Asst. 
Atty-Oen,,  for  the  Commonwealth: 

This  is  not  a  tax  on  property  but  an  excise, 
and,  in  order  that  it  may  be  reasonable,  the 
amount  to  be  paid  is  measured  bv  the  aggre- 
gate market  yalue  of  the  shares  of  the  capital 
stock.    Such  a  mode  of  taxation  is  legal 

P&rdand  Bank  y.  Apthorp,  12  Mass.  262; 
Commonwealth  v.  Peoples  Sav.  Bank,  6  Allen, 
428;  Commonwealth  v.  Hamilton  Mfg.  Co.  12 
Allen.  805-809;  Big.  y.  Arnaud,  9  %  B.  80^ 
817;  Utica  v.  ChurchiU,  88  N.  Y.  161,  287; 
Van  Alien  y.  Albany  Assessors,  70  U.  S.  8 
Wall  578  (18:229);  AttyOen.  y.  Bay  State  Min. 
Co.  99  Mass.  148. 

A  sovereignty  has  a  right  to  adopt  any  stand- 
ard of  measurement,  and  may  follow  its  caprice 
even  in  this  respect 

New  York  v.  Tax  Comrs.  67  U.  8.  2  Black, 
620.  630  (17:451,  454);  Minot  v.  Philadelphia, 
W.  dB.B  B.  Co.  85  U.  8.  18  Wall.  206-226 
(21:888-894);  i^ottf  Tax  on  Bailway  Cross  Be- 
ceipU,  82  U.  8. 15  Wall  284-293  (21 :164-167). 
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Legislation  may,  in  a  great  yariety  of  ways, 
affect  commerce  and  persons  engaged  in  it, 
without  constituting  a  regulation  within  the 
meaning  of  the  Ck>nstitution. 

Wabash,  8t.  L.  d  P.  R.  Co.  v.  lUinoii,  118 
U.  S.  557-694  (30:244-257);  Sherlock  v.  AUing, 
08  U.  8.  99  (28:810);  Munn  ▼.  TUinais,  04  U.  8. 
118  (24:77);  Chicago,  B,  d  Q,  R,  R.  Co.  v.  lotoa. 
Id.  155  (24:04). 

It  is  not  necessary  herein  to  distinguish  be- 
tween domestic  ana  foreign  corporations;  the 
power  of  the  State  extends  over  each  within  its 
limits. 

Paul  V.    Virginia,  75  U.  8.  8  Wall.  168 

0:857);  Olouccater  Ferry  Co.  v.  Penmylvania, 
14  U.  8.  200  (20:164);  Union  Pac.  R.  R,  Co, 
V.  Peniston.  85  U.  8.  18  WaU.  5-84  (21:787- 
702);  Commonwealth  v.  Lancaster  Sav.  Bank, 
128  Mass.  405;  Woodruff  v.  Parham,  75  U.  8. 
8  Wall.  128  (19: 882);  Manufadnirtfre  Ine,  Co. 
y.  Loud,  00  Mass.  146. 

In  Commonwealth  v.  PeofUfe  Sat,  Bank,  5 
Allen,  428-486.  it  is  said  that  perfect  equality  in 
the  assessment  of  taxes  is  unattainable.  An 
excise  tax  is  legal  if  it  applies  alike  on  all  per- 
sons who  exercise  a  particular  employment  or 
enjoy  the  same  privilege. 

outer  ▼.  Washington  Mills,  11  Allen.  268, 
270;  Hamilton  Mfg.  Co.  v.  Massachusetts,  78 
U.  8.  6  Wall.  682-680  (18: 004-006);  Dickey  y. 
Maysville,  etc,,  Turnpike  Road  Co.  7  Dana,  118. 

This  case  is  distinguishable  from  Osbcrn  y. 
U,  8.  Bank,  22  U.  8.  0  Wheat.  860  (6:288);  end 
McCuOoch  y.  Maryland,  17  U.  8.  4  Wheat  860 
(4:  500)  hi  that  the  Western  Union  Telegraph 
Company  was  not  created  by  the  goyemment 
as  an  instrument  for  carrying  into  effect  the 
powers  yested  in  the  United  States.  The  right 
to  tax  is  an  incident  to  sovereignty. 

MeOuUoeh  y.  Maryland,  17  U.  8.  4  Wheat 
420  (4:607). 

Mr.  Justice  WJUer  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massa- 
chusetts. 

The  action  was  commenced  in  the  Supreme 
Judicial  Court  of  Massachusetts,  sitting  in 
equity,  by  an  information  on  behalf  of  the 
Commonwealth,  by  its  Attornev-Gteneral,  at 
the  relation  of  the  treasurer  thereof,  Alanson  W. 
BcArd.  It  was  afterwards  removed,  upon  mo- 
tion of  the  defendant,  the  Western  Union  Tele- 
graph Company,  into  the  Circuit  Court  of  the 
United  States.  The  object  of  the  information 
was  to  enforce  the  collection  of  a  tax  levied  by 
the  proper  authorities  of  the  State  upon  the 
Telegraph  Company,  and  to  enjoin  it  from  the 
further  operation  of  its  tel^raph  lines  within 
the  territorial  limits  of  the  Commonwealth  un- 
tfl  that  tax  was  paid. 

The  defendant  Company  is  a  corporation  or- 

fmized  under  the  laws  of  the  State  of  New 
ork,  having  its  capital  stock  divided  into 
shares.  The  tax  assessed  by  the  treasurer  of 
the  Commonwealth  of  Massachusetts  was  based 
upon  an  estimate  of  $750,052  as  the  taxable 
value  of  the  shares  of  the  Corporation  appor- 
tioned to  that  State,  the  rate  of  taxation  having 
been  determined  for  that  year,  1885,  at  $14.14 
for  and  upon  each  $1,000  of  valuation.  The 
mode  by  which  this  taxable  valuation  was  ar- 
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rived  at  was  this:  The  treasurer  ascertained 
from  the  officers  of  the  Telegraph  Compaoj 
that  the  valuation  of  its  entire  capital  stock  was 
$47,500,000,  from  which  was  deducted  the 
credits  proper  to  be  allowed  in  determinin.!;  the 
assessable  value,  leaving  $88,718,024  as  the  total 
valuation  of  said  stock  hable  to  taxation.  It 
was  then  ascertained  that  the  total  number  of 
miles  of  line  of  said  Corporation  in  all  the  States 
and  Territories  of  this  country  was  l4C,O5'i.60» 
of  which  143,210.55  were  without  the  limiu  of 
the  Commonwealth  of  Massachusetts,  leaving 
2,888.05  miles  withm  its  boundaries.  Takia;; 
these  figures,  the  treasurer  of  the  State  assessed 
the  value  of  that  portion  of  the  capital  stock  of 
this  Company  which,  under  this  calculattoo, 
would  fail  wilhin  the  Commonweal^  of  Mass- 
achusetts, at  the  sum  of  $750,052.  The  amoiml 
thus  arrived  at.  at  the  rate  of  $14.14  upon  each 
$1,000   of   valuation,  produced   the   sum  of 

S10,618.46  as  the  amount  of  the  tax  claimed  to  be 
ue  and  payable  to  the  treasurer  of  said  Com- 
monwealth by  that  Corporation.  This  lum 
was  demanded  of  the  Telegraph  Company,  hot 
it  refused  to  pay  the  same. 

The  answer  of  the  defendant  Corporation  set 
up  that  of  its  2,888.05  miles  of  line  within  the 
State  of  Massachusetts  more  than  2,334  55 
miles  were  over,  under,  or  across  post  road% 
made  such  by  the  United  States,  leaving  only 
408.50  miles  not  over  or  along  such  post  rmds, 
on  which  the  Company  offer^  to  pay  the  pro- 
portion of  the  tax  ass^sed  according  to  mile- 
age by  the  state  authorities. 

The  main  nt>und  on  which  the  Telegraph 
Company  rensted  the  payment  of  the  tax  al- 
leged to  be  due,  and  on  which  protnbly  the 
case  was  removed  from  the  state  court  into  the 
Chrcuit  Court  of  the  United  States,  is  that  it  is 
a  violation  of  the  rights  conferred  on  the  Com- 
pany  by  the  Act  oi  July  24,  1866,  now  title 
LXV .  sections  5268  to  5260  of  the  Bevised 
Statutes.  The  defendant  alleges  that  it  had 
accepted  the  provisions  of  that  law,  and  filed  a 
notification  of  such  aco^tanoe  with  the  Po6t> 
master-(3eneral  of  the  United  States,  June  8, 
1867.  The  argument  is,  therefore,  that  by  yiit> 
ue  of  section  5268  the  Company  has  a  right  to 
exerclM  its  functions  of  teiegraidiing  over  so 
much  of  its  lines  as  is  connected  with  the  mili-  .. 
tary  and  post  roads  of  the  United  States  which  l^« 
have  been  declared  to  be  such  by  law  without 
being  subject  to  taxation  therefor  by  the  state 
authorities.    That  section  reads  as  follows: 

"Sec.  5268.  Any  telegraph  company  now 
organized,  or  which  may  hereafter  be  ornnized 
under  the  laws  of  any  State,  shall  have  the  right 
to  construct,  maintain,  and  operate  lines  of 
teleCTaph  through  and  over  any  portion  of  the 
public  domain  of  the  United  States,  over  and 
along  any  of  the  military  or  post  roads  of  the 
United  States  which  have  been  or  may  here- 
after be  declared  such  by  law,  and  orer,  un- 
der, or  across  the  navigable  streams  or  waters 
of  the  United  States;  but  such  lines  of  tete- 
graph  shall  be  so  constructed  and  maintained 
as  not  to  obstruct  the  navigation  of  sodi 
streams  and  waters,  or  interfere  with  the  ordi- 
nary travel  on  such  military  or  post  roads." 

It  is  urged  that  this  section,  upon  its  aocept- 
ance  by  this  Corporation  or  any  of  like  charac- 
ter, confers  a  right  to  do  the  bosineas  of  tele- 
graphing which  is  transacted  over  the  lines  so 
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constracted  oyer  or  along  such  post  roadB  with- 
out liability  to  taxation  vj  the  State.  The  ar> 
^ment  is  very  much  pressed  that  it  is  a  tax 
upon  the  franchise  of  the  Company,  which 
franchise  being  deriyed  from  the  United  States 
by  yirtuc  of  the  statute  aboye  recited  cannot  be 
taxed  bv  a  State,  and  counsel  for  appellant  oo- 
•casionally  speak  of  the  tax  authorized  by  the 
law  of  Massachusetts  upon  this  as  well  as  all 
other  corporations  doing  business  within  its 
territory,  whether  organized  under  its  laws  or 
oot,  as  a  tax  upon  their  franchises.  But  by 
whatever  name  it  may  be  called,  as  described 
in  the  laws  of  Blassachusetts,  it  is  essentially 
an  excise  upon  the  capital  of  the  Corporation. 
The  laws  of  that  Commonwealth  attempt  to 
ascertain  the  just  amount  which  any  corpora- 
tion engaged  In  business  within  its  limits  shall 
pay  as  a  contribution  to  the  support  of  its  goy- 
«mment  upon  the  amount  and  yalue  of  the 
capital  so  employed  by  it  therein. 

The  Telegraph  Company,  which  is  the  de- 
fendant here,  aeriyed  its  franchise  to  be  a  cor- 
poration, and  to  exercise  the  function  of  tele- 
graphing, from  the  State  of  New  Yoric.  It 
owes  its  existence,  its  capacity  to  contract,  its' 
right  to  sue  and  be  sued,  ana  to  exerdse  the 
business  of  telegraphy,  to  the  laws  of  the  State 
under  which  it  is  organized.  But  the  priyi- 
lege  of  running  the  lines  of  its  wires  "through 
and  over  any  portion  of  the  public  domain  of 
the  United  States,  oyer  and  along  any  of  the 
mihtary  or  post  roads  of  the  Unitea  States, 
♦  ♦  *  and  oyer,  under,  or  across  the  naviga- 
ble streams  or  waters  of  the  United  States,'^  is 
granted  to  it  by  the  Act  of  Congress.  This,  how- 
ever, is  merely  a  permissive  statute,  and  there  is 
no  expression  in  it  which  implies  that  this  per- 
mission to  extend  its  lines  along  roads  not  built 
nor  owned  by  the  United  States,  or  over  and 
under  navigable  streams,  or  over  bridges  not 
built  or  owned  by  the  Federal  Gfovemment, 
carries  with  it  any  exemption  from  the  ordi- 
QaiT  burdens  of  taxation. 

While  the  State  could  not  interfere  by  any 
«peciflc  statute  to  prevent  a  corporadon  from 
pladng  its  lines  along  these  post  roads,  or  stop 
the  use  of  them  after  they  were  placed  there, 
nevertheless  the  company  receiving  the  benefit 
of  the  Uiws  of  the  State  for  the  protection  of 
iis  property  and  its  rights  is  liable  to  be  taxed 
upon  its  real  or  personal  property  as  any  other 
person  would  be.  It  never  could  have  been  in- 
tended by  the  Congress  of  the  United  States,  in 
conferring  upon  a  corporation  of  one  State  the 
authority  to  enter  the  territory  of  any  other 
State  and  erect  its  poles  and  lines  therein,  to 
establish  the  proposition  that  such  a  company 
owed  no  obeoience  to  the  laws  of  the  State  into 
which  it  thus  entered,  and  was  under  no  obli- 
gation to  pay  its  fdr  proportion  of  the  taxes 
necessary  to  its  support. 

In  the  case  of  Western  Union  Tel.  Co,  v. 
Texas,  105  U.  S.  460  [26:  1067],  this  question 
was  very  fully  considered;  and  while  a  tax  im- 
posed upon  every  telegram  passing  over  its 
lines,  whether  entirely  within  the  State  or 
coming  from  without  its  limits,  or  going  from 
the  State  out  of  it,  was  held  to  be  void  so  far 
as  related  to  messages  passing  through  more 
than  one  State,  as  an  interference  with  or 
a  regulation  of  commerce  and  with  the  Act  of 
Congress  we  have  Just  been  considering,  it  was 
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distinctly  pointed  out  that  if  it  could  be  ascer- 
tained  what  telegrams  were  confined  wholly      [**®1 
within  the  State  a  tax  on  those  might  be  im- 
posed by  it 

In  that  case  the  Chief  Justice,  delivering  the 
opinion  of  the  court,  said: 

"The  Western  Union  Telegraph  Company, 
having  accepted  the  restrictions  and  obligations 
of  this  provision  by  Congress,  occupies  in 
Texas  the  position  of  an  instrument  of  foreign 
and  interstate  commerce,  and  of  a  government 
agent  for  the  transmission  of  messages  on  pub- 
lic business.  Its  property  in  the  State  is  sub- 
ject to  taxation  the  same  as  other  property,  and 
it  may  undoubtedly  be  taxed  in  a  proper  way 
on  account  of  its  occupation  and  its  business. 
The  precise  question  now  presented  is  whether 
the  power  to  tax  its  occupation  can  be  exer- 
cised by  placing  a  specific  tax  on  each  message 
sent  out  of  the  State,  or  sent  bv  public  officers 
on  the  business  of  the  United  States." 

This  authority  of  the  government  gives  to 
this  Telegraph  Company,  as  well  as  to  all  oth- 
ers of  a  similar  character  who  accept  its  pro- 
visions, the  right  to  run  their  lines  over  the 
roads  and  brioges  which  have  been  declared  to 
be  post  roads  of  the' United  States.  If  the 
prindple  now  contended  for  be  sound,  every 
railroad  in  the  country  should  be  exempt  from 
taxation  because  thev  have  all  been  declared  to 
be  post  roads;  and  tne  same  reasoning  would 
apj^y  with  equal  force  to  every  bridge  and 
navigable  stream  throughout  the  land.  And  if 
they  were  not  exempt  fiom  the  burden  of  taxa- 
tion simply  because  they  were  post  roads,  they 
would  be  80  relieved  whenever  a  telegraph 
company  chose  to  make  use  of  one  of  these 
roads  or  bridges  idong  or  over  which  to  run  its 
lines.  It  was  to  provide  against  the  recogni- 
tion of  such  a  principle  that  this  court,  in  the 
case  above  cited,  while  holding  that  telegrams 
themselves  coming  from  without  a  State  or  sent 
out  of  it  as  a  part  of  their  conveyance  could 
not  be  taxed  by  the  State  specifically,  neverthe- 
less used  the  language  that  *'Its  property  in  the 
State  is  subject  to  taxation  the  same  as  other 
property;  and  it  may  undoubtedly  be  taxed  in 
a  proper  wav  on  account  of  its  occupation  and 
its  biiiness.'^' 

A  still  stronger  case  in  the  same  direction  is 
that  of  Union  Pae.  R.  R.Co.  v.  Peniston,  85  U. 
S.  18  Wall.  5  [21:787].  The  plaintiff  in  that  [550] 
action,  the  Union  Pacific  Railroad  Company, 
was  incorporated  under  a  law  of  the  United 
States.  The  State  of  Nebraska,  under  a  rev- 
enue law  passed  by  its  Legislature,  imdertook 
to  lay  a  tax  upon  the  property  of  that  company 
which  was  used  or  embraced  within  the  hmits 
of  its  territory,  upon  a  valuation  of  $16,000  per 
mile.  The  property  thus  rated  and  taxed  con- 
sisted of  its  roadbed,  depots,  stations,  telegraph 
poles,  wires,  bridges,  etc.  It  will  be  here  ob- 
served that  a  part  of  the  valuation  on  which 
this  tax  was  levied  was  made  up  of  the  tele- 
graph poles  and  wires  belonging  to  the  com- 
pany. 

The  argument  was  pressed  in  that  case  that 
the  railroad  company  neld  its  franchises  from 
the  Government  of  tne  United  States,  and  that 
its  property  could  not  be  taxed  bv  the  State; 
but  this  court  held  otherwise,  and  m  the  opin- 
ion used  this  language: 

"It  is  often  a  difficult  question  whether  a  tax 

79S 


680-655 


SUPREMB  Ck)X7BT  OF  THB  UhXTED  StATBS. 


Oct.  Tvait, 


Imi^osedby  a  State  does  in  fact  invade  the  do- 
main of  the  (jknend  Qoyeroment,  or  interfere 
with  its  operations  to  such  an  extent,  or  in  such 
a  manner,  as  to  render  it  unwarranted.  It  can- 
not be  that  a  state  tax  which  remotely  affects 
the  efficient  exercise  of  a  federal  power  is  for 
that  reason  alone  inhibited  by  the  Constitution. 
To  bold  that  would  be  to  deny  to  the  States  all 
power  to  tax  persons  or  property.  Every  tax 
levied  by  a  State  withdraws  from  the  re»ich  of 
federal  taxation  a  portion  of  the  propertv  from 
which  it  is  taken,  and  to  that  extent  diminishes 
the  subject  upon  which  federal  taxes  may  be 
laid.  The  States  are,  and  they  must  ever  be, 
coexistent  with  the  National  Government. 
Neither  may  destroy  the  other.  Hence  the  Fed- 
eral Constitution  must  receive  a  practical  con- 
struction. Its  limitations  and  its  implied 
Srohibitions  must  not  be  extended  so  far  as  to 
estroy  the  necessary  powers  of  the  States,  or 
prevent  their  efficient  exercise." 

The  case  of  TTurniton  v.  Union  Pac,  R.  R.  Co. 
76  U.  8.  9  Wall.  579  [19:792]  is  then  cited, 
where  it  was  held  that  the  property  of  that 
company  was  not  exempt  from  state  taxation, 
though  their  railroad  was  a  part  of  a  system  of 
roads  constructed  under  the  authority  and  di- 
rection of  the  United  States,  and  largely  for 
[551  ]  the  uses  and  to  serve  the  purposes  of  toe  €kn- 
eral  Government.    The  court  further  said: 

"A  very  large  proportion  of  the  property 
within  the  States  is  employed  in  execution  of 
the  powers  of  the  government    It  belongs  to 

fovemmental  agents,  and  it  is  not  only  used 
ut  it  is  necessary  for  their  a^^cies.  United 
States  mails,  troops,  and  munitions  of  war  are 
carried  upon  almost  every  railroad.  Telegraj^ 
lines  are  employed  in  the  national  service,  oo 
are  steamboats,  horses,  stage  coaches,  foun- 
dries, ship  vards,  and  multitudes  of  manufac- 
turing estaolishments.  They  are  the  property 
of  natural  persons  or  of  corporations,  who  are 
agents  or  instruments  of  the  Gkneral  Govern- 
ment and  they  are  the  hands  by  which  the  ob- 
jects of  the  government  are  attained.  Were 
they  exempt  from  liability  to  contribute  to  the 
revenue  of  the  States  it  is  manifest  the  state 
governments  would  be  paralyzed.  While  it  is 
of  the*  utmost  importance  that  all  powers 
vested  by  the  Constitution  of  the  United  States 
in  the  General  Government  should  be  preserved 
in  fuU  efficiency,  and  while  recent  events 
have  called  for  the  most  unembarrassed  exer- 
cise of  many  of  those  powers,  it  has  never  been 
decided  that  state  taxation  of  such  property  is 
impliedly  prohibited." 

In  First  Nat  Bank  v.  Kentucky,  76  U.  S.  9 
Wall.853[19:701]  which  was  a  case  of  a  tax  levied 
upon  Uie  shares  of  a  national  bank,  the  same  ob- 
jection in  regard  to  a  tax  by  state  authority  was 
pressed  upon  the  court;  but  this  court  said  that 
the  principle  of  exemption  of  federal  agencies 
from  state  taxation  has  a  limitation  growing 
out  of  the  necessity  upon  which  the  principle 
is  founded.  **Tbat  limitation  is  that  ibo 
agencies  of  the  Federal  Government  are  only 
exempted  from  state  legislation,  so  far  as  that 
legislation  may  interfere  with  or  impair  their 
efficiency  in  performing  the  functions  by  which 
they  are  designed  to  serve  that  government. 
Any  other  rule  would  convert  a  principle 
founded  alone  in  the  necessity  of  securing  to 
the  Government  of  the  United  States  the  means 
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of  exercising  its  legitimate  powers  into  an  un- 
authorized and  unjustifiable  invasion  of  tbe 
rights  of  the  States.  *  *  *  So  of  the  banks. 
They  are  subject  to  the  laws  of  the  State,  and 
are  governed  m  their  daily  course  of  businefis 
far  more  by  the  laws  of  the  State  than  of  tbe  [^^^ 
Nation.  All  their  contracts  are  governed  and 
construed  by  state  laws.  Their  acquisition  and 
transfer  of  property,  their  rieht  to  collect  their 
debts,  and  their  liability  to  be  sued  for  debts, 
are  aU  based  on  state  law.  It  is  only  when  the 
state  law  incapacitates  the  banks  from  discharg- 
ing their  duties  to  the  government  that  it  be- 
comes unconstitutional.  We  do  not  see  the  r^ 
motest  probability  of  this,  in  their  being  re- 
quired to  pay  the  tax  which  their  stockhoTden 
owe  to  the  State  for  the  shares  of  their  capital 
stock,  when  the  law  of  the  Federal  Govern- 
ment authorizes  the  tax." 

The  tax  in  the  present  case,  though  nomi- 
nally upon  the  shares  of  the  capital  stock  of 
the  Company,  is  in  effect  a  tax  upon  that  o^ 
ganization  on  account  of  property  owned  and 
used  by  it  in  the  State  of  Massachusetts;  and 
the  proportion  of  the  length  of  its  lines  in  that 
State  to  their  entire  length  throughout  the 
whole  country  is  made  the  basis  for  ascertain- 
ing the  value  of  that  proper^.  We  do  nol 
thmk  that  such  a  tax  is  forbiaden  by  the  ac- 
ceptance on  the  part  of  the  Telegraph  Compaoy 
of  the  rights  conferred  by  secUon  6263  of  the 
Revised  Statutes,  or  by  tne  commerce  dausc  of 
the  Constitution. 

It  is  urged  against  this  tax  that  in  ascertain- 
ing the  value  or  the  stock  no  deduction  is  made 
on  account  of  the  value  of  real  estate  uid  ma- 
chinery situated  and  subject  to  local  taxation 
outside  of  the  Commonwealth  of  Massachusetts. 
The  report  of  examiner  Fisk,  to  whom  the  mat- 
ter was  referred  to  find  the  facts,  states  that  the 
amount  of  the  value  of  said  real  estate  outside 
of  its  jurisdiction  was  not  clearly  shown,  but 
it  did  appear  that  the  cost  of  land  and  Iraild- 
ings  bdonging  to  the  Company  and  entirely 
without  that  State  was  over  i8,000,000.    In  tliw 
statement  of  the  treasurer  of  the  Company  it  is 
said  that  the  value  of  real  estate  owned  by  the 
Company  within  the  State  of  Massachusetts 
was  nothing.    Since  the  Corporation  was  only 
taxed  for  that  proportion  of  its  shares  of  capi- 
tal stock  which  was  supposed  to  be  taxable  in 
that  State  on  the  calculaaon  above  referred  to, 
and  since  no  real  estate  of  the  Corporation  was 
owned  or  taxed  within  its  limits,  we  do  not  see 
why  any  deduction  should  be  made  from  the 
proportion  of  the  capital  stock  which  is  taxed 
by  its  authorities,    ^ut  if  this  were  othenvise 
we  do  not  feel  called  upon  to  defend  all  the    [5 
items  and  rules  by  which  they  arrived  at  the 
taxable  value  on  which  its  ratio  of  percentai^e 
of  taxation  should  be  assessed;  and  even  in  this 
case,  which  comes  from  the  circuit  court  and 
not  from  that  of  the  State,  we  think  it  should 
appear  that  the  Corporation  is  injured  by  some 
pnnciple  or  rule  of  the  law  not  equally  appli- 
cable to  other  objects  of  taxation  of  like  ebar^ 
acter.    Since,  therefore,  this  Statute  of  Massa- 
chusetts 1b  intended  to  govern  the  taxation  of 
all  corporations   therein,  and  doing  business 
within  its  territory,  whether  organized  under 
its  own  laws  or  those  of  some  other  State,  and 
since  the  principle  is  one  which  we  cannot  pro- 
nounce to  be  an  unfair  or  an  unjust  one,  we  do 
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not  fed  JcaiX\ed  upon  to  hold  the  tax  void,  be- 
caote  we  might  nave  adopted  a  different  sys- 
tem had  we  been  called  upon  to  acoompUsh  the 
nmenaolt. 

It  is  yery  clear  to  us,  when  we  consider  the 
fimited  tefiitorial  extent  of  Massachusetts,  and 
the  proportion  of  the  length  of  the  lines  of  this 
Companj  in  that  State  to  its  business  done 
tbodn,  with  its  great  population  and  business 
acttrity,  that  the  rule  adopted  to  ascertain  the 
imoantof  tbeyalue  of  the  capital  engaged  in 
that  bosineas  within  its  boundaries, -on  which 
thetax  should  be  assessed,  is  not  unfayorable 
to  the  Corporation,  and  that  the  details  of  the 
method  by  which  this  was  determined  have  not 
exceeded  the  fair  range  of  legislative  discre- 
tioo.  We  do  not  think  that  it  foUrws  neces- 
mrOy,  or  as  a  fair  argument  from  the  facts 
itated  in  the  case,  that  there  was  injustice  in  the 
amessment  for  taixation. 

The  result  of  these  views  is  that  tLe  tax  as- 
ttmtd  against  the  plaintiff  in  error  is  a  valid 
tax;  that  the  Judgment  of  the  court  below, 
*iliat  the  sum  dauned  by  the  plaintiff  (below) 
to  be  doe  for  taxes,  to  wit,  $10,618.46,  be  paid 
to  said  State  by  said  Corporation,  with  interest 
thereoo,"  Is  without  error,  and  $o  much  qf$aid 
jmdjomeni  is  hereby  aMrmed. 

The  decree  or  Judgment,  however,  proceeds 
sad  awards  an  injunction  against  the  Com- 
pany  in  the  following  language  added  to  that 
above  extracted:  "and  that  an  injunction  shall 
be  iaaoed  out  of  and  under  the  seal  of  this 
eoiirt»  directed  to  said  Corporation  and  its  of- 
ten, agents  and  servants,  commanding  them 
sad  each  of  them  absolutely  to  desist  and  re- 
frain from  the  further  prosecution  of  the  bud- 
aeaa  of  said  Corporation  until  said  sums  due  to 
Ike  aaid  Commonwealth  for  taxes,  as  aforesaid, 
shall  have  been  fully  paid,  with  interest  and 
eosca,  mUess  the  said  sum  is  paid  by  sdd  de- 
tadant  within  thirty  days  from  theen^  here- 
of.* 

The  effect  of  this  injunction,  if  obeyed,  is  to 
■tierlj  suspend  the  business  of  the  1^ elegraph 
CoDn«ny»  and  defeat  all  its  opmtions  within 
the  Bute  of  Massachusetts.  The  Act  of  Con- 
greaaaaja  that  the  company  accepting  its  pro- 
vinotM  "shall  have  the  fight  to  construct, 
■ainfatn  and  operate  lines  of  telegraph  through 
aad  oyer  any  portion  of  the  public  domain  of 
the  United  btates,  over  and  dong  any  of  the 
mSSSSMTj  or  poet  roads  of  the  United  States."  It 
fe  fouod  in  this  case  that  2,884.55  miles  of  the 
Oospuiy's  line  out  of  2,888.06  on  which  this 
tax  la  aflaesaed,  are  dong  and  over  such  post 
Boada;  mud  of  coune  the  injtmction  prohibits 
tke  operation  of  the  defendant's  telegraph  over 
ikcae  Unes,  nearly  d1  it  has  in  the  State. 

If  the  Congress  of  the  United  States  had  au- 
thority to  say  that  the  Company  might  con- 
d  optnAt  its  telegraph  over  these  lines, 
ive  repeatedly  hda  it  had,  the  State 
DO  authori^  to  say  it  sbdl  not  be 
Tlie  injunction  in  this  case,  though  or- 
bj  a  Circuit  Court  of  the  United  States, 
is  oaJy  nanted  by  virtue  of  section  54  of  *  hnp- 
«ar  IS  or  ibe  Public  Statutes  of  Maprachu'  etts. 
If  lUa  fliAtnte  is  void,  as  we  think  it  is,  s>  far 
•a  it  prescribes  this  injunction  as  a  remedy  to 
tbe  collection  of  its  tsxes  by  the  dn- 
conrt  awarding  it,  the  injunction  is 


In  holding  this  portion  of  section  54  of  cliap 
ter  18  of  the  Massachusetts  statutes  to  be  void 
as  applicable  to  this  case,  we  do  not  deprive  the 
State  of  the  power  to  assess  and  collect  the  tax. 
If  a  resort  to  a  Judidd  proceeding  to  collect  it 
is  deemed  expedient,  there  remains  to  the  court 
dl  the  ordinary  means  of  enforcing  its  Judg- 
ment—executions, sequestration,  and  any  other 
appropriate  remedy  in  chancery. 

Thatpart  cf  (he  decree  of  tJie  Circuit  Court 
which  awards  the  injunction  is,  therefore,  rv- 
tersed,  and  the  ease  is  remanded  to  that  court 
for  further  proceedings  in  coftformity  to  this 
opinion, 

Mr.  Justice  Br SLdley  was  not  present  at  the 
argument  of  this  case  and  took  no  part  in  ita 
decision. 


ifso: 


THEODORE  P.  BUCHER,  Piff.  in  Err., 

V, 

CHESHIRE  RAILROAD  COMPANY  bt  au 

(See&a  Beporter*sed.6G6-58&J 

Act  of  charity ,  what  is — Massachusetts  Sunday 
Act— state  decisions — negligence  cf  railroads 
— rule  of  law. 

L  In  order  to  constitute  an  act  of  oharity,  such  as 
Is  exempted  from  the  Lord*s  Day  Act  of  Maasachu- 
aette,  tbe  act  which  Is  done  must  be  Itself  a  charita- 
ble act. 

2.  Thecourta  of  the  United  States  as  a  ffeneral 
rule  adopt  aod  follow  the  declsiooa  of  the  atata 
courts,  in  queatlona  which  concem  merely  the  Con- 
stitution and  lawa  of  tbe  State. 

8.  Wherever  tbe  deoisiona  of  tbe  state  courts  relate 
to  aome  law  of  a  local  character  which  may  have 
become  eatabliabed  by  thoae  courta.  or  has  alwaya 
been  a  part  of  the  law  of  tbe  State,  tbe  deciaiooa  of 
tbe  state  court  upon  the  subject  are  usually  coo« 
elusive,  and  always  entitled  to  tbe  bluest  respect 
in  tbe  federal  courts. 

4.  The  decisions  of  the  Supreme  Court  of  Massa- 
chuaetta,  holding  that  a  penon  enffa^red  in  travel 
on  the  Sabbath  Day,  cootrary  to  the  statute  of  the 
State,  ahaU  not  recover  against  a  corporation  upon 
whoae  road  he  traveled,  for  tbe  nearliffence  of  ita 
servants,  thereby  eetabliabed  this  pnociple  as  a  lo- 
cal law  of  that  State. 

ft.  The  decisions  on  this  subject  by  tbe  Massachu- 
setts Court  are  numerous  enough  and  of  sufBoiently^ 
long  standing  to  establish  the  rule  as  tbe  law  or 
tbia  State  on  that  subject. 

[No.  183.1  , 

Argued  Jan.  It,  1888.  Decided  March  19,  1888. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  to 
review  a  Judgment  in  favor  of  defendants  in  an 
action  to  recover  for  injuries  sustained  by  neg- 
ligence while  traveling  upon  defendantr  road 
upon  the  Sabbath  Day.  Affirmed, 
See  181  Mass.  156. 

The  facts  are  fully  stated  in  tbe  opinion. 
Mr,  A.  A.  Ranneyt  for  plaintiff  in  error: 
This  case  is  brought  to  recover  damages  for 
personal  injuries  inflicted  upon  the  plaintiff  br 
reason  of  the  joint  tort  of  the  defenaants,  whil# 
be  was  traveling  in  the  State  of  Massachusetts, 
as  a  passenger  on  a  train  operated  by  one  ox 
them.    The  case  bad  but  one  element  of  de- 
fense, and  that  was  the  fact  that  the  day  on 
which  the  misfortune  occurred  was  Sunday;, 
and  the  court,  on  that  ground  alone,  ordered  ^ 
verdict  for  the  defendants. 
The  law  of  Massachusetts  is  not  binding 
Sawyer  v.  Oakman,  1  Lowell,  181 
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It  is  held  in  Hough  t.  Texoi  d  P,  R  R  €h. 
100  U.  8.  214  (25:618)  that  where  a  case  de- 
pends upon  principles  of  general  law,  and  not 
upon  statute  regulations,  this  court  is  not  bound 
by  the  decisions  of  the  state  courts.  That  was 
«  railroad  case  of  tort 

Mvriek  ▼.  Michigan  Cent.  B.  R.  Co,  107  U. 
a.  102(27:825);  Brooklyn  0.  AN.  R.  R.  Co,  ▼. 
National  Bank  of  the  ReptMic,  102  U.  S.  14 
<26:61);  Chicago  ▼.  Bomm,  67  U.  B.  2  Black, 
418  (17:298);  Oata  ▼.  Fint  Nat.  Bank,  100  U. 
S.  289(25:580):  Branch  ▼.  Macon  d  B.  R  R. 
Co.  2  Woods,  885;  Burgess  v.  Seligman,  107  U. 
8.  84  (27:865). 

For  the  sound  rule  of  general  law,  see  Sutton 
▼.  Wauv>ato$a,  29  Wis.  21;  Schmid  ▼.  ffum- 
vhrey,  48  Iowa,  652;  Carroll  ▼.  Statcn  Idand  R. 
-R  CS.  58  N.  Y.  126;  Mohney  v.  Cook,  26  Pa, 
342;  Merritt  y.  EarU,  29  N.  Y.  115;  Johnson 
▼.  Irasburgh,  47  Vt.  28;  Bigelow,  Torts,  809;  2 
Thomp.  Neg.  1094;  StricMsrv.  Hough,  1  Pitts. 
L.  J.  289;  Moulton  ▼.  Saitford,  51  Me.  127;  Baker 
▼.  P&rtland,  58  Me.  199;  NorHe  v.  Litchfield,  85 
N.  H.  271;  C<yrey  ▼.  Bath,  Id.  530;  Landers  v. 
Staien  Island  R.  R.  Co.  18  Abb.  Pr.  N.  8. 
389;  Whart.  Neg.  §  821;  Cooley.  Torts,  156-7. 

The  doctrine  of  the  Court  of  Massachusetts 
is  ffener^y  regiurded  as  strained,  unwarranted, 
:«ndim1ust. 

2  Wood,  R  R.  1248;  Wallace  v.  Merrimac 
River  Nav.  db  Erp.  Co.  184  Mass.  95;  Common- 
-wealth  ▼.  LouisvOle  d  N  R.  R.  Co.  80  Ey.  291; 
IHats  ▼.  Cohoes,  89  N.  Y.  219;  Baldwin  v. 
Barney,  12  R  I.  892;  Bailey  ▼.  Mayor  of  N. 
T.  8  mil,  586;  Renchaker  v.  Cleveland,  C.  d 
C.  R,R.Co.S  Ohio  8t.  172;  Opsahl  ▼.  Judd, 
80  Minn.  126;  Ja<u>lms  ▼.  St.  Paul  d  C.  R.  Co. 
20  Minn.  180;  Woody.  Erie  fi.  a>.  72  N.  Y. 
196. 

Mr.  Charles  A.  Welch*  for  defendants  in 
-error: 

What  is  known  as  the  Lord's  Day  extends  in 
the  State  of  Massachusetts  from  midnight  on 
Saturday  to  the  ensuing  midnight;  and  at  the 
time  of  \be  accident  hereafter  referred,  to,  the 
'Qeneral  Statutes  of  Massachusetts  of  1860  were 
in  operation,  by  which  it  was  made  an  offense, 
punishable  by  fine,  to  travel  on  the  Lord's 
bay,  except  from  necessity  and  charity. 

<ku,  Stat  1860,  chap.  84,  ^§  2,  12. 

'Vhe  state  courts  have  put  a  construction  upon 
this  Statute  of  Massachusetts  in  this  very  case, 
following  previous  decisions,  and  this  decision 
has  also  been  subsequently  followed  and  ap- 
proved. 

Bucher  v.  Fitddmra  R.R.  Co.  181  Mass.  156; 
.Jones  V.  Andover,  10  Allen,  18;  Stanton  v.  Met- 
ropolitan R.  R.  Co.  14  Alien,  485;  Common- 
toealth  V.  Sampson,  97  Mass.  407;  Commonwealth 
V.  Josselyn,  Id.  411;  McOrath  v.  Merwin,  112 
Mass.  467;  Smith  v.  Boston  d  M.  R.  R  Co.  120 
Mass.  490;  Datis  v.  Somerville,  128  Mass.  594; 
Wallace  Y.  Merrimac  River  Nav.  d  Exp.  Co.  184 
Mass.  95;  LayY.  HigJdand  St.  R  Co.  185  Mass. 
118;  Read  v.  Boston  dA.R.R.Co.1  New  Eng. 
Eep.  890,  140  Mass.  199. 

Two  other  cases  mav  be  referred  to  where 
the  court  decided  that  tne  plaintiff  was  not  vio- 
lating the  statute. 

Cronan  v.  Boston^  186  Mass.  884:  Barker  ▼. 
Worcester,  189  Mass.  74. 

The  United  States  Courts  are  bound  to  fol- 
low the  decision  of  the  Supreme  Court  of  the 


State  upon  the  construction  of  a  local  status 
where  those  decisions  have  been  uniform. 

Burgess ▼.  Seligman,  107U.  a  20, 28  (87: 8S9, 
861);  Sumner  ▼.  Hicks,  67  U.  8.  S  Black,  588. 
584  (17:  855,  856);  LeffinguM  v.  Warren,  U. 
599,  608  (17:261.  262):  Rowan  v.  Runnds,  4fl 
U.  S.  6  How.  184, 189  (12: 86. 87);  (M<0  L.  Ins. 
d  T.  Co.  Y.  DeboU,  67  U.  8.  16  How.  416,  481 
(14: 997, 1008);  Pease  ▼.  Peek,  69  U.  a  18  How. 
595.  598(16: 518,  520);  Douglass  ▼.  PObs  Cbva. 
^,101X1.8.677(25:968). 

Mr.  Justice  Miller  delivered  the  opinioii  o( 
the  court: 

This  is  a  writ  of  errai>  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Massa* 
chusettB. 

The  plaintiff  in  error  was  ^aintiff  in  thst 
court,  and  sought  to  recover  of  the  defendants 
for  injuries  which  he  sustained  by  reason  of 
their  ncj^igence  while  travelin«[  upon  their 
roads.  The  court  on  the  trial  substuitialtyin-  T577I 
structed  the  Jury  that  the  plaintiff  could  doI 
recover  because  the  injury  complained  of  oc- 
curred while  he  was  traveling  upon  the  Sab- 
bath Day,  in  violation  of  the  law  of  the  State 
of  Massachusetts. 

A  suit  between  the  same  parties  in  regard  to 
the  same  transaction  had  bc^  Inousht  in  the 
Supreme  Court  of  that  State,  in  whi<di,  on  s 
trial  before  a  jury,  the  plaintiff  obtained  a  ver- 
dict   This  was  carried  to  the  court  in  bank, 
and  was  there  reversed  and  sent  back  for  anew 
trial.    The  plaintiff  then  became  nonauit  in 
the  state  court  and  brought  the  present  action 
in  the  Circuit  Court  of  the  United  Sutes. 
f  It  is  important  to  inquire  what  waa  at  fflacm 
upon  the  trial  in  the  state  court.    There  tlie 
defendant  set  up  the  law  of  the  State  found  in 
the  Ceneral  Statutes,  chapter  84,  aectloii  % 
which  is  as  follows:    "Whoever  travels  on  the 
Lord's  Day,  except  for  necessity  or  charity, 
shall  be  punished  by  a  fine  not  exceeding  ten 
dollars;"  and  bidsted  that  the  plaintiff,  being  in 
the  act  of  violating  that  law  at  the  time  the  in- 
jury occurred,  could  not  recover.    On  the  ISCh 
of  May,  1877,  after  the  phdntiff  was  injured, 
the  Legislature  of  Massachusetts  passed  a  stat- 
ute dedaringthatthis  prohibition  against  tra.T- 
eUng  on  the  Lord's  Day  should  not  oonstitate  a 
defense  to  an  action  against  a  comnnoa  carrier 
of  passengers  for  any  tort  or  injury  suffered  by 
the   person   so   traveling.    Mass.  Stat.  1877. 
chap.  282. 

The  Supreme  (Dourt  of  that  State  bad  de- 
cided previous  to  this,  in  Staniou  ▼.  MetropeK- 
tan  R.  Co.  14  Allen,  485,  a  simflar  case,  thai 
the  plaintiff,  bebig  engaged  in  a  vidlaUon  of 
law,  without  which  he  would  not  have  received 
the  injury  sued  for,  could  not  obtain  redress  ia 
a  court  of  justice.  Also  in  BosworA  v.  Owanasff^ 
10  Met.  368,  and  in  Jones  y.  Andover,  10  ADen, 
18.    In  the  trial  of  the  case  now  under  con- 
sideration, before  the  juiy  ha  the  state  cooxt^ 
the  plaintiff  does  not  seem  to  have  oontroTerted 
the  general  doctrine  thus  declared,  bat  insisted 
that  the  present  case  did  not  come  within  the 
statute,  because,  first,  the  Act  of  Mav  15,  1877. 
had  declared  that  traveling  on  Sunday  sbonld 
no  longer  be  a  defense  to  actions  for  injuries 
suffered  by  reason  of  the  negligence  of  carrieara 
of  passengers,  although  this  statute  waa  pasaed 
after  the  accident  occurred  upon  which  the  rl^l 


1887. 
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[sTg]    of  action  was  founded;  and  second,  that  at  the 

*    tfane  he  was  injured  be  was,  within  the  mean- 

in|^  of  the  statute,  traveling  upon  an  errand  of 

duirity  or  necessity,  specially  excepted  from 

its  provisions. 

Tbe  court  helow  sustained  both  of  these  prop- 
ositions of  the  plaintiff,  and  the  court  in  bank 
rercfsed  the  trial  court  upon  both  of  them.  It 
beU  that  the  Act  of  May  16, 1877,  <iid  not 
corern  a  case  where  the  injury  had  occurred 
before  its  passage;  that  it  was  not  retroactive, 
and  also  held  Umt  the  facts  set  out  in  the  bill  of 
eiceptions  did  not  show  that  tbe  plaintiff  was 
traming  at  the  time  of  the  accident  either  from 
neoessityor  for  charity.  It  may  be  as  well  to 
itatA  hen  that  the  facts  found  ha  the  bill  of  ex- 
eeptiona  relating  to  this  latter  question,  as  it 
was  presented  before  the  Supreme  Court  of 
Kaaaachusetts,  were  identical  with  those  ap- 
pearing in  the  bill  of  exceptions  of  the  case  now 
before  us,  beinff  in  both  cases  the  plaintiff's  own 
statement  of  his  reasons  for  traveUng  on  that 
diT. 

Upon  the  trial  in  the  Circuit  Court  of  the 
United  States  the  Judge  was  requested  by  the 
r***"»^^  to  charge  the  Jury  that  the  drcum- 
olances  detailed  Tn  the  testimony  of  plaintiff 
and  found  in  the  bill  of  exceptions  concerning 
the  Ulneaa  of  bis  sister  in  Minnesota,  of  which 
he  had  received  knowledge  by  letter,  and  had 
replied  that  be  would  meet  her  in  Chicago  at  a 
caiMia  time,  and  that,  having  been  delayed  by 
accidental  circumstances,  the  travel  on  Sunday, 
when  be  was  inlured,  became  necessary  to  en- 
able him  to  fuitfU  that  promise,  were  sufficient 
to  be  submitted  to  the  juir  in  order  that  they 
might  paas  upon  the  question  of  whether  or  not 
this  met  of  traveling  on  the  Lord's  Day  was  a 
work  of  necessity  or  charity.  This  the  court 
declined  to  do,  sayinr  that  the  same  Question 
having  been  submitted  to  tbe  Jury  in  the  trial 
in  the  state  court,  and  having  been  passed  upon 
fay  tbe  Supreme  Court  of  the  State,  be  did  not 
coosidcr  that  there  was  evidence  sufficient  to  go 
So  tbe  Jury  upon  that  subject. 

This  is  one  of  the  assignments  of  error  now 
before  us,  and  upon  this  point  we  are  of  opin- 
fee  that  the  court  below  ruled  correctly.  It  is 
sot  a  matter  of  estoppel  which  bound  the 
In  the  court  below,  because  tbere  was 
^odgment  entered  In  the  case  in  which  the 
ruhoc  of  the  state  court  was  made,  and  we  do 
•oc  frtiace  the  correctness  of  the  determination 
of  the  circuit  court  in  refusing  to  permit  this 
yuafioo  to  go  the  Jurv  upon  the  ground  that  it 
was  a  point  decided  between  the  parties,  and 
^kercf  ore  res  judicata  aa  between  them  in  the 
preaeot  action,  but  upon  the  ground  that  tbe 
Ottpreiae  Court  of  the  State  in  its  decision  had 
cHren  soch  a  construction  to  tbe  meaning  of 
the  wofds  *'chaHty"  and  "necessity"  in  tbe 
aa  to  clearly  show  that  tbe  evidence  of- 
opon  that  sublect  was  not  sufficient  to 
that  tbe  pUintfff  was  traveling  for  either 
of  tboae  purposes.  The  court  in  its  opinion, 
wUeh  Is  reported  In  Buehery.  Fitehburg  R. 
M,  C^.  181  Mass.  166,  said: 

''H'bc  act  of  plaintiff  In  thus  traveling  on  the 

Lont'a  Day  was  not  an  act  of  necessity  within 

lag  of  the  statute.  *  *  *  In  order  to 

tate  an  act  of  charity,  such  as  is  exempted 

tl>e  Lord's  Day  Act,  the  act  which  is  done 

be  itself  a  charitable  act.    The  act  of  as- 

r«  &  U.  6..  Boos  81. 


certaining  whether  a  charity  is  needful  is  not 
the  charity;  but,  so  far  as  the  statute  is  con- 
cerned, the  only  question  in  that  case  would 
be,  is  this  act  a  necessary  act?  That  involves 
the  question,  whether  the  act  is  one  which  it  la 
necessary  to  do  on  the  Lord's  Day;  and  no 
previous  n^lect  to  obtain  the  requisite  infor- 
mation  on  a  previous  day  creates  a  necessity 
for  obtaining  it  on  the  Lord's  Day." 

After  citing  other  cases  which  had  been  de- 
cided in  that  court,  it  was  further  said: 

"It  is  apparent  that  the  pbiintiifs  duty  to  his 
sister  was  made  subservient  to  his  secular  busi* 
ness.  We  are,  therefore,  of  opinion  that  the 
ruling  should  have  been  given  that  there  was 
no  evidence  which  would  Justify  the  Jurv  in 
flndins;  that  the  plaintiff  was  traveling  nrom 
necesdtf  or  chari^,  within  the  meaning  (rf  the 
statute.^ 

Taking,  therefore,  this  construction  of  the 
language  of  the  statute,  as  well  as  prior  decis- 
ions to  the  same  purport  in  which  we  think  we 
are  boimd  to  foUow  the  Supreme  C6urt  of  the 
State,  we  agree  that'  the  record  in  this  case  as 
in  that  does  not  f  undsh  evidence  which  should 
have  gone  to  the  jury  upon  Uiat  branch  of  the 
sublect. 

The  other  assignment  of  errorp  in  r^ird  to 
the  effect  of  traveling  on  the  Lord's  Day  in 
violation  of  tbe  Statute  of  Massachusetts,  sub- 
mitted as  a  defense  to  what  would  otherwise  be 
a  liability  of  the  railroad  for  the  negligence  of 
its  servants,  presents  the  matter  in  a  somewhat 
different  aspect.  It  is  not  easy  to  see  that  there 
was  anything  In  the  case  as  It  arose  In  the  dr- 
cuit  court  which  required  a  construction  of  the 
meaning  of  that  statute,  after  eliminatlDg  what 
has  Just  been  suggested. as  to  the  signification 
of  the  words  "necessity"  and  "charity."  The 
remainder  is  a  short  raohibltion  against  travd- 
ing  upon  the  Lord's  Day,  and  provides  for  the 
imposition  of  a  penalty  for  so  doing.  This  is 
very  plain;  it  admits  of  no  doubt  as  to  its 
meaning,  and  its  validity  has  never  been  con* 
trovertM.  When,  therefore,  tbe  Supreme 
Court  of  Massachusetts,  in  a  long  line  of  decis- 
ions, has  held  that  the  violation  of  this  statute 
may  be  set  up  as  a  defense  to  a  liability  grow- 
ing out  of  the  negligence  of  a  railroad  company 
in  carrying  passengers  upon  its  road,  it  must 
have  been  on  some  other  ground  than  that  to 
be  found  in  the  expressions  used  in  the  statute 
itself.  There  is  no  such  provision  in  it.  and 
there  is  no  necessary  inference  to  be  drawn 
from  its  language  that  it  was  intended  to  con- 
trol the  relations  between  the  passenger  and  the 
carrier,  or  to  modify  the  obligations  of  the  one 
to  the  other. 

The  language  of  the  court  in  StatkUm  ▼. 
Metropolitan  B,  Co.,  ahready  cited,  is  Uiat  "Be- 
cause the  plaintiff  wasengaged  in  the  violation  of 
law,  without  which  he  would  not  have  received 
the  injury  sued  for,  he  cannot  obtain  redress  in 
a  court  of  Justice."  This  principle  would  seem 
to  be  as  applicable  to  a  man  engaged  in  any 
other  transaction  forbidden  by  law  as  to  that 
of  violating  the  Sabbath.  Whether  the  doctrine 
thus  laid  oown  is  a  sound  one,  and  whether,  if 
if  it  be  not  sound  as  it  commends  itself  to  our 
judgment,  we  should  follow  it  as  being  sup- 
port by  the  decisions  of  the  Supreme  Court 
of  Massachusetts  in  numerous  instances,  pre- 
sents  in  this  case  the  only  serious  question  for 
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our  consideration.  Samittan  ▼.  BoiUm,  14 
Allen,  475;  Bowoorth  v.  SuMfuey,  10  Met.  868; 
TKoi  1  Jone9  ▼.  Jndover,  10  Allen,  18;  Day  ▼.  JSighr 
1°®^J  te7MJi».  JR.  Cb.  186  Mass.  113;  Bead  ▼.  5iwton 
ift  A  .S.  ^  Cb.  1  New  £ng.  Rep.  890, 140 
Mase.  199. 

If  the  pro|>osition,  as  established  by  the  re- 
peated decisions  of  the  highest  court  of  that 
State,  "were  one  which  we  ourselves  believed  to 
be  a  sound  one,  there  would  be  no  difficulty  in 
agreeing  with  that  court,  and,  consequently, 
affirming  the  ruling  of  the  circuit  jjudge  in  the 
present  case.  But  without  entenug  into  the 
argument  of  that  subject,  we  are  bound  to  say 
that  we  do  not  feel  satisfied  that  upon  any 
general  principles  of  law,  by  which  the  courts 
that  have  adopted  the  common-law  system  are 
governed,  that  this  is  a  true  exposition  of  that 
law. 

On  the  contrary,  in  the  case  of  Philadelphia, 
W,  dt  B,  B.  B.  Co.  v.  Edf>re  de  Orace  Steam 
Tatoboat  Co.  64  U.  S.  28  How.  209  [16:438],  this 
court  had  under  consideration  the  same  ques- 
tion. It  arose  in  resard  to  the  effect  of  a  stat- 
ute of  Maryland  forbidding  persons  '*  to  work 
or  do  any  oodily  labor,  or  willingly  suffer  any 
of  their  servants  to  do  any  manner  of  labor  on 
the  Lord's  Day,  works  of  charity  or  necessity 
excepted,"  and  prescribing  a  penalty  for  a 
breach  thereof.  It  was  held  by  tnis  court  that 
where  a  vessel  was  prosecuting  her  voyage  on 
Sunday,  and  was  injured  by  piles  negligenlly 
left  in  the  river,  this  statute  making  traveling 
on  Sunday  an  offense  and  punishmg  it  by  a 
penalty,  constituted  no  defense  to  an  action  for 
damages  by  the  vessel.  A  number  of  cases  were 
cited  sustaining  that  view  of  the  subject,  and 
the  court,  through  Mr.  Justice  Grier,  used  this 
language:  "We  do  not  feel  justified,  there- 
fore, on  any  principles  of  justice,  equity,  or  of 
public  policy,  in  inflicting  an  additional  penalty 
of  seven  thousand  dollars  on  the  libelants,  l^ 
way  of  setoff,  because  their  servants  may  have 
been  subject  to  a  penalty  of  twenty  shillings 
each  for  the  breach  of  the  statute." 

In  that  case,  however,  there  had  been  no  de- 
dsion  of  the  coiurts  of  Maryland  holding  that  a 
violation  of  the  Sabbath  would  constitute  a  de- 
fense to  the  action  against  the  company  which 
had  left  the  piles  in  me  river.  In  this  view  of 
the  matter  it  is  not  unworthy  of  consideration 
that,  shortly  after  the  injury  in  the  present  case 
was  infficted,  the  General  Court  of  Massachu- 
setts passed  a  statute,  to  which  we  have  already 
referred,  declaring  that  traveling  on  the  Lord  s 
Day  should  not  "  constitute  a  defense  to  an  ac- 
tion against  a  common  carrier  of  passengers 
[682]  for  any  tort  or  injury  suffered  by  a  person  so 
travelmg." 

The  question  then  arises,  how  far  is  this 
court  bound  to  follow  the  decisions  of  the  Mas- 
sachusetts Supreme  Court  on  that  subject? 

The  Congress  of  the  United  States,  in  the 
Act  by  which  the  federal  courts  were  organ- 
ized, enacted  that  "  The  laws  of  the  several 
States,  except  where  the  Constitution,  treaties 
or  statutes  of  the  United  States  otherwise  re- 
ouire  or  provide,  shall  be  regarded  as  rules  of 
aecision  in  trials  at  common  law,  in  the  courts 
of  the  United  States,  in  cases  where  they  ap- 
ply." R  8.  §  721;  Judiciary  Act,  §  84.  1  Stat 
at  L.  92.  This  statute  has  been  often  the  sub- 
ject of  construction  in  this  court,  and  its  opin- 
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ions  have  not  always  been  expressed  in  lan- 
guage that  is  entirely  harmonious.  What  sre 
the  laws  of  the  several  States  which  are  to  be 
regarded  "  as  rules  of  decision  in  trials  at  com* 
mon  law  "  is  a  subject  which  has  not  h&ea  as- 
certained and  defined  with  Uiat  uniformity  and 
precision  denrable  in  a  matter  of  such  great 
importance. 

The  language  of  the  statute  limits  its  ap^icfr> 
tion  to  cases  of  trials  at  common  law.  There 
is,  therefore,  nothing  in  the  section  whicdi  re- 
quires it  to  be  appli^  to  proceedings  in  equity, 
or  in  admiralty;  nor  is  it  applicable  to  criminal 
offenses  against  the  United  States, — see  (7. 8. 
V.  lieid,  53  U.  S.  2  How.  361  [18: 1028]-or 
where  the  Constitution,  treaties  or  statutes  of 
the  United  States  require  other  rules  of  decb 
ion.  But  with  these,  and  some  other  excep- 
tions which  will  be  referred  to  presently,  it 
must  be  admitted  that  it  does  provide  that  the 
lawi  of  the  several  States  shall  be  received  in 
the  courts  of  the  United  States,  in  cases  wh«e 
they  apply,  as  the  rules  of  decision  in  trials  at 
common  law. 

It  has  been  held  by  this  court  that  the  decis- 
ions of  the  highest  court  of  a  State  in  regard 
to  the  validity  or  meaning  of  the  Constitutioc 
of  that  State,  or  its  statutes,  are  to  be  consid-  r^ 
ered  as  the  law  of  that  State,  within  the  re-  ^ 
quirement  of  this  section.  In  LsfflngwtU  v. 
Warren,  67  U.  S.  2  Bhick,  599  [17: 261],  this 
court  S8dd,  in  regard  to  the  Statutes  of  Limita- 
tions of  a  State:  "  The  construction  ^ven  to  a 
statute  of  a  State  by  the  highest  tnbunal  of 
such  State  is  regarded  as  a  part  of  the  statute, 
and  is  as  binding  upon  the  courts  of  the  United 
States  as  the  text" 

In  the  case  of  Luther  ▼.  Borden,  48  U.  S.  T 
How.  40  [12:  598],  Chi^  JueOee  Taney  said: 
"  The  point  then  raised  here  has  been  already 
decidea  by  the  courts  of  Rhode  Island.  The 
question  relates  altogether  to  the  Constitution 
and  laws  of  that  State;  and  the  well  seuled 
rule  in  this  court  is  that  the  courts  of  the  United 
States  adopt  and  follow  the  decisions  of  the 
state  courts  in  questions  which  concern  merely 
the  Constitution  and  laws  of  the  State."  So» 
also  Post  V.  KendaU  County,  105  U.  8.  667  [26: 
12041. 

It  IS  also  well  settled  that  where  a  course  of 
decisions,  whether  founded  upon  statutes  or 
not,  have  become  rules  of  property  as  laid  down 
by  the  highest  courts  of  the  State,  by  which  i» 
meant  those  rules  governing  the  descent,  trans- 
fer, or  sale  of  property,  and  the  rules  which 
affect  the  title  and  possession  thereto,  they  are 
to  be  treated  as  laws  of  that  State  by  the  fed- 
eral courts. 

The  principle  also  applies  to  the  rules  of  evi- 
dence. In  Ex  parte  Fitk,  118  U.  S.  720  [28: 
1120],  the  court  said:  "  It  has  been  often  de- 
dded  in  this  court  that  in  actions  at  law  in  the 
courts  of  the  United  States  the  rules  of  evtdeooc 
and  the  law  of  evidence  generally  of  the  State 
prevail  in  those  courts."  See  also  Wilcox  v. 
Hunt,  88  U.  S.  18  Pet  878  [10: 209];  Ryam,  v. 
Bindley,  68  U.  S.  1  Wall  66  [17:  559]. 

There  are,  undoubtedly,  exceptions  to  the 
principle  that  the  decisions  of  the  state  ooorta, 
as  to  what  are  the  laws  of  that  State,  are  in  all 
cases  hinding  upon  the  federal  courts.  The 
case  of  awifl  v.  Tvmm,  41  U.  S.  16  Pet.  1  [10: 
865],  which  has  been  often  followed,   estab- 
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Ifabed  the  priDdple  that  if  this  ooort  took  adif- 
fereot  Tiew  of  what  the  law  was  in  certain 
dasses  of  cases  which  ought  to  be  governed  by 
the  general  principles  of  commercial  law,  from 
tbe  state  court,  it  was  not  bound  to  follow  the 
btter.  There  is,  therefore,  a  large  field  of  ju- 
risprudence left  in  which  the  question  of  how 
far  the  decisions  of  state  courts  constitute  the 
law  of  those  States  is  an  embarrassiDg  one. 

There  is  no  common  law  of  the  United  States, 
sod  yet  the  main  body  of  the  rights  of  tbe  peo< 
pie  of  this  country  rest  upon  ahd  are  governed 
DT  principles  derived  from  the  common  law  of 
&)fl:land,  and  established  as  tbe  laws  of  tbe 
different  States.  Each  State  of  tfie  Union  may 
have  its  load  usages,  customs,  and  common 
kw.     Wheaton  v.  P^Un,  88  U.  8.  8  Pet.  591 

\:  10551;  Penmylvania  v.  Wheeling  di  B,  Bri€ly»i 
54  tJ.  8. 18  How.  518  [14: 249]. 

When,  therefore,  in  an  ordinary  trial  in  an 
aciioo  at  law  we  speak  of  the  common  law  we 
refer  to  the  law  of  the  State  as  it  has  been 
adopted  by  statute  or  recognized  by  tbe  courts 
as  tbe  foundation  .of  legal  rights.  It  is  in  re- 
gard to  decisions  made  by  the  state  courts  in 
reference  to  this  law,  and  defining  what  is  the 
law  of  tbe  State  as  modified  by  tbe  ooinionsof 
its  own  courts,  bv  the  statutes  of  the  State,  and 
tbe  customs  and  habits  of  the  people,  that  the 
troal^e  arises. 

It  may  be  said  generally  that  wherever  the 
decisions  of  the  state  courts  relate  to  some  law 
of  a  local  character,  which  nmy  have  become 
escablished  bv  those  courts,  or  has  always  been 
a  part  of  the  law  of  the  State,  that  tbe  decisions 
rnioo  the  subject  are  usually  conclusive,  and 
always  entitled  to  the  highest  respect  of  tbe 
federal  courts.  The  whole  of  this  subject  has 
reoently  beoi  very  ably  reviewed  in  the  case  of 
Burgeu  ▼.  Sdigman,  107  U.  S.  20  [27:859]. 
Where  such  local  hiw  or  custom  has  been  es- 
tabtisbed  bv  repeated  decisions  of  the  highest 
ooorts  of  a  State  it  becomes  also  the  law  govern* 
In^  the  courts  of  the  United  States  sitting  in 
that  State. 

We  are  of  opinion  that  the  adjudications  of 
the  Supreme  Court  of  Massachusetts,  holding 
thmx  a  persoo  engaged  in  travel  on  the  Sabbath 
]>aj,  contrary  to  the  statute  of  the  State,  being 
thas  in  tbe  act  of  violating  a  criminal  law  of 
the  State,  shall  not  recover  against  a  corpora- 
cioo  upon  whoso  road  he  travels  for  tbe  negli- 
gence of  its  servants,  thereby  e^ablish  Uiis 
priiiciple  as  a  local  hiw  of  that  State,  declaring, 
tts  they  do,  the  effect  of  its  statute  in  its  opera- 
tioo  upon  the  obligation  of  the  carrier  of  pas- 
■euiLCia.  The  decisions  on  this  subject  by  tbe 
Ma— ifbiinrttn  Ck>urt  are  numerous  enough  and 
o#  saAdently  long  standing  to  establish  ^e 
rule,  so  £sr  as  they  can  establish  it;  and  we 
Chink  that,  taken  in  connection  with  tbe  rela- 
tion whico  they  bear  to  tbe  statute  itself. 
tfaongfa  giving  an  effect  to  it  which  may  not 
the  approval  of  this  court,  they  neverthe- 
drtermine  the  law  of  Massaichusetts  on  that 


Tt,  J%tiim  Ftoldand  Mr.  JyMu  Haj>lan 
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NATHANIEL  WEBSTER 

(See  8.  C.  Beporter«S  ed.  48ft-M7.) 

Damage$  in  repUvin-^aetion  on  repletdnhond^ 
liability  of  9uretie» — interett — utoppd  a$  to 
valuo^finding  of  jury. 

1.  In  an  action  on  a  replevin  bond,  fflven  by  the 
plalntur  in  replevin,  in  Maine,  oonditioned  to  pay 
suoh  damaKoe  and  costs  as  the  defendant  sboularu- 
cover  against  him,  and  for  the  return  of  the  goods 
replevied  in  like  oood  order  and  condition  as  when 
taken,  in  case  suon  shall  be  the  final  Judgment*— the 
defendant,!!  hesucoeeds  in  the  action  and  the  goods 
are  not  returned,  is  entitled  to  recover  the  vanie  of 
the  goods  when  taken  and  interest  thereon. 

2.  if  a  part  of  the  goods  was  not  returned,  and  a 
part  when  returned  was  not  in  good  order  and  con- 
dition, the  obligors  in  the  bona  are  liable  for  tbe 
value,  at  the  time  when  taken,  of  what  was  not  re- 
turned, and  for  the  depreciation  in  value  of  what 
was  not  returned  in  good  order  and  condition. 

8.  Under  tbe  condition  of  the  bond,  the  euretiee 
are  liable  to  pay  the  damages  recovered  against  the 
principal  in  the  replevin  action,  in  case  the  prin- 
cipal has  not  paid  tuem. 

4.  It  makes  no  difference  that  part  of  such  interest 
recoverable  by  defendant  is  allowed  in  the  replevin 
suit,  and  part  in  the  suit  on  the  bond,  so  long  as 
there  is  no  duplication. 

ft.  The  defendant  in  replevin  is  not  concluded  by 
the  value  of  the  property  named  in  the  bond  or 
the  writ,  when  he  brings  an  action  on  the  bond, 
and  is  not  estopped  from  showing  such  value  to  be 
greater  than  there  stated. 

a.  The  finding  of  the  Jary  in  the  replevin  suit  of 
tbe  value  of  the  goods  replevied  where  a  judgment 
has  been  entered  on  their  verdict  is  conclusive  upon 
the  parties  to  the  replevin  suit,  and  also  upon  those 
who  became  sureties  by  the  bond,  to  abide  its  event. 

[No.  150.] 
ArgttedJan.30,3U1888.  Decided  April  9 ^1888, 

r\  ERROR  to  the  Cbrcuit  Ck>urt  of  the  United 
States  for  the  District  of  Maine,  to  review  a 
judgment  in  favor  of  plaintiff  on  a  bond  given 
m  a  replevin  action  to  the  defendant  therein, 
conditioned  to  pay  such  damages  and  costs  as 
such  defendant  should  recover  in  such  action, 
and  to  restore  the  goods  replevied  in  good  con- 
dition in  case  it  was  so  adjudged.    Affirmed, 

See  62  Maine,  841,  68  Mahie,  449. 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  Albert  P.  Gould,  for  plaintilEs  in 
error: 

The  writ  in  this  replevin  case  was  in  the  form 
prescribed  by  statute. 

Laws  1821,  Vol.  1,  chap.  68,  jj  9. 

In  Maine,  if  the  defendant  in  replevin  recov- 
ers ludgment  for  a  return  of  the  goods  re- 
plevied, and  elt'ctR  to  have  his  damages  assessed 
in  tbe  replevin  suit,  he  can  recover  no  damage 
accruing  prior  to  the  judgment  in  that  suit,  in 
his  action  on  tbe  bond. 

Daiingham  v.  SiaOh,  82  Me.  183;  dmith  v. 
DiUingham,  83  Me.  884;  ThomoMY.  iipoford,4fi 
Me.  408.  411;  Washington  lee  Oo.  v.  Web§Ur. 
62  Me.  841,  868;  Stetene^.  Tuite,  104  Hoir. 
828;  Boston  Loan  Co,  v.  Mytre,  8  New  Eng. 
Rep.  611;  148  Mass.  446. 

The  assessment  at  the  trial  becomes  Impor- 
tant principaUy  when  the  goods  are  in  mm  and 
may  be  returned  on  demand  upon  the  writ  of 
return;  if  they  are  not  then  assessed  and  tbe 
goods  are  returned  and  costs  paid,  the  defend- 
ant has  no  further  remedv  on  his  bond. 

Pcttygrote  v.  Hoyt,  11  Me.  66;  Wood^^,  Braih 
nard,  9  Pick,  m,  DiUingham  ▼.  Bmiih,  SO 
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Me.  870;  SmiOt  v.  Dmingham,  83  Me.  384; 
Tuek  V.  Mma,  58  Me.  461. 

The  measure  of  damages  in  trover  is  the 
value  of  the  property  at  the  time  the  right  of 
action  accrues,  with  interest  thereon. 

Eobinsan  ▼.  Barrows,  48  Me.  188;  Pierce  ▼. 
BeMamin,  14  Pick.  856;  Kennedy  ▼.  WhitweU, 
4  Pick.  467:  LeighUm  v.  Brown,  08  Mass.  515. 
Bau^  V.  QM»,  14  Johns.  885. 

It  was  error  in  the  circuit  court  to  apply  to 
this  cose  the  doctrine  of  estoppel. 

To  create  an  estopp^  as  to  the  value  of  the 

rKls  replevied  by  a  statement  of  their  value 
the  replevin  bond,  the  officer's  return  must 
state  that  he  has  replevied  the  precise  quantity 
that  was  described  in  the  writ 

MiUery.  Mom,  56  Me.  128. 

If  that  return  was  specific  it  is  conclusive  of 
the  quantity  replevied,  and  in  litigation  in  that 
suit.  The  return  of  an  officer,  as  to  all  mat- 
ters which  are  properly  the  subject  of  his  re- 
turn, is  conclusive. 

Baker  v.  Baker,  125  Mass.  7;  Slaytonv,  Che$- 
Hr,  4  Mass.  478;  Bott  v.  Burnell,  9  Mass.  96; 
J3,  C.  11  Mass.  168;  Bean  v.  Parker,  17  Mass. 
•591;   EoHtabrook  v.   Hapgood,  10  Alass.  813; 
Brown  v.  Davis,  9  N.  H.  76;  Morse  v.  Smith, 
47  N.  H.  476;  CampbeUy.  Webster,  15  Gray.  28; 
Chappelly,  Hunt,.  8  Gray,  427;  Smithy.  Ban- 
dall,  1  Allen,  456;  Johnson  v.  Stone,  40  N.  H 
197;  Stinson  v.  Snow,  10  Me.  263;  Harkness  y 
Farley,  11  Me.  491;  Cliasey,  Oilman,  15  Me 
64;  Craig  v,  Fessenden^  21  Me.  34;  Agry  v. 
Beits,  12  Me.  415;  Orover  v.  Howard,  31  Me. 
546;  Barling  y.  Dodge,  86  Me.  870;  Hobart  v. 
Bennett,  77  Me.  401,  404. 

The  jury  is  only  boimd  to  find  the  general 
verdict  upon  the  legal  issues  presented. 

Smith  V.  Putney,  18  Me.  87,  91;  Gordon  v. 
Wilkins,  20  Me.  134,  188;  ITunnas  v.  Spofford, 
46  Me.  408. 

It  is  not  necessary  to  allege  the  value  in  the 
writ  of  replevin. 

LitcJiman  v.  Patter,  116  Mass.  871;  Blake  v. 
Darling,  Id.  800;  Gilbert  v.  Thompson,  9  Cush. 
848;  mstmany.  Cooper,  15  Pick.  276. 

The  judgment  is  conclusive  only  apon  the 
matter  wmch  was  directly  in  issue  upon  the 
former  trial. 

King  v.  Chase,  15  N.  H.  9;  Howard  v.  Kim- 
ball, 65  Me.  830;  Smith  v.  MeCool,  83  U.  S.  16 
Wall.  568  (21:825);  Washington,  A.  <Sb  0.  S. 
Packet  Co.  v.  Sickles,  72  U.  S.  5  Wall.  580 
(18:  550);  Aurora  City  v.  West,  74  U.  8.  7  Wall. 
^(19:42). 

Mr.  Be^J*  F.  Butler*  for  defendant  in 
error: 

Any  fact  found  in  a  court  by  a  verdict  or  de- 
cree forever  after  concludes  the  parties  as  to 
that  fact  so  foimd,  when  judgment  has  been  en- 
tered in  accordance  with  such  finding,  and 
the  verdict  and  judgment  necessarily  iDvolve 
the  fact 

U.  S.  Batik  v.  Beverly,  42  U.  8.  1  How.  134 
11: 75);  Aspden  ▼.  Mjcon,  45  U.  S.  4  How.  467 
ylV.  1059);  Sherwin  v.  Clarges,  Bull.  N.  P.  232; 
1  Stark.  Ev.  4tb  Am.  ed.  200;  Eastman  ▼. 
Cooper,  15  Pick.  285;  Stockton  v.  Ford,  59  U. 
S.  18  How.  418  (15: 395);  Aurora  Cityy.  West, 
74  U.  8.  7  Wall.  82  (19:  42);  Washir^ton,  A.  d 
G.  S,  Pa4^cet  Co.  v.  Sickles,  65  U.  8.  24  How. 
841  (16: 658). 

The  judgment  of  a  court  of  competent  ju- 
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risdiction  upon  a  question  directly  involved  is 
conclusive. 

Russell  V.  Place,  94  U.  8.  606(24:214):  Win*. 
ington.  A,  d  G.  S.  Packet  Co.  ▼.  Sickles,  72  U. 
8.  5  Wall.  580  (18:  550);  Lea  y.  Lea,  99  Mwa. 
498;  Durlen  v.  Shannon,  Id.  200;  InffraJtamY. 
Dawson,  61  U.  8.  20  How.  486  (15: 984);  Na- 
tions V.  Johnson,  65  U.  S.  24  How.  195  (16: 628); 
Bigclow,  Estop.  114.  115,  197;  Hendrickwn  v. 
Noreross,  19  N.  J.  Eq.  417;  Low  v.  Mutsey,  41 
Vt.  398;  Franklin  v.  Greene,  2  Allen,  519. 

Sureties  upofi  bonds  are  bound  by  facts  jOf 
dicially  found  against  their  principals. 

Drummond  v.  Prestman,  25  U.  8.  12  Wheat 
515  (6: 712);  StovaU  v.  Banks,  77  U.  8. 10  WaU. 
588  (19: 1036);*  BcObitt  v.  Finn,  101  U.  8.  7 
(25:  820);  Douglass  ▼.  Douglass,  88  U.  8.  81 
Wall.  98  (22:479);  Sweeney  ▼.  Loome^  80  U.  a 
22  WaU.  208  (22: 727). 


Mr 
ion 


fr.  Justice  Blatehford  delivered  theopin-    ,.«■ 
of  the  court:  i*** 

On  the  12th  of  August,  1870,  the  Washing- 
ton Ice  Company,  a  New  York  corporation,  pro- 
cured from  the  Supreme  Judicial  Court  of  the 
State  of  Maine  a  writ  of  replevin,  directed  to 
the  Sheriff  of  the  County  of  Lincoln,  in  that 
Stjite  commanding  him  to  replevy  "a  certain 
lot  of  ice.  bein^  about  thirty-eight  hundred  tons 
of  ice,  now  lymg  and  being  in  certain  icehouses 
situate  in  the  Town  of  Boothbay,  in  the  County 
of  Lincoln  and  State  aforesaid,  and  owned  or 
occupied  by  Nathaniel  Webster,  of  Gloucester, 
in  the  County  of  Essex  and  Commonwealth  of 
Massachusetts,  of  the  value  of  flftecai  thousand 
dollars,  belonging  to  the  Washington  Ice  Com- 
pany, *  *  *  now  taken  and  deteined  by  Na- 
thaniel Webster,  •  ♦  ♦  and  them  deliver  onto 
the  said  The*  Washington  Ice  Company,**  and 
summon  the  defendant  to  appear  beu>re  Uie 
court  within  and  for  the  Coun^  of  Lincoln  on 
the  fourth  Tuesday  of  October,  1870,  to  answer 
unto  the  plaintiffs  in  a  plea  of  replevin,  for  that 
the  defendant,  on  the  1st  of  August,  1870,  at 
said  Boothbay,  unlawfully  took  the  goods  of 
the  plaintiffs,  as  aforesaid  and  them  unlawfully 
detained;  "provided  the^,  the  said  plaintiffs, 
shall  dve  bond  to  the  said  defendant,  with  suf- 
ficient sureties,  in  the  sum  of  thirty  thousand 
dollars,  being  twice  the  value  of  the  said  goods 
and  chattels,  to  prosecute  the  said  replevin  to 
final  judgment,  and  to  pay  such  damages  and 
costs  as  the  said  defendant  shall  recover  against 
them;  and  also  to  return  and  restore  the  same 
TOods  and  chattels  in  like  good  order  a7«d  con- 
oition  as  when  taken,  in  case  such  shall  be  tha 
final  judgment." 

The  sheriff  made  a  return  to  the  writ,  dated 
August  18,  1870,  as  follows:  "By  virtue  ot  this 
writ  I  have  taken  the  ice  within  named,  as  the 

Property  of  the  within  named  Washington  Ice  r  «i 
Company,  and  on  the  nineteenth  day  of  August,  ^ 
A.  D.  1870, 1  delivered  said  ice  to  HiramFer- 
kins,  whom  the  Washington  Ice  Co.  designed 
as  their  agent  to  receive  said  ice;  and,  on  the 
nineteenth  day,  I  summoned  the  within  named 
Nathaniel  Webster,  by  reading  this  writ  in  hb 
presence  and  hearing,  for  his  appearance  at 
court — ^the  quantity  replevied,  by  actual  wei^t^ 
being  about  twenUr-five  hundred  tons.** 

Webster  pleaded  the  general  issue  to  the  writ, 
at  October  Term,  1871,  and  filed  a  brief  iit?i!»- 
ment  and  special  matter  in  defense,  scttiug 
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fGrth  that,  at  the  time  of  the  alles^ed  taking,  as 
stated  in  the  writ,  the  ice  namea  therein  was 
not  the  property  of  the  plaintiff,  nor  had  the 
plaintiff  any  right  to  the  possession  thereof,  but 
ft  was  the  property  of  the  defendant  and  one 
Babson,  and  was  nghtf  ully  in  the  possession  of 
the  defendant,  and  was  wrongfully  taken  from 
his  possession  by  the  plaintiff;  and  prayed  judg- 
ment for  the  return  of  the  ice  in  like  good  order 
and  condition  as  when  it  was  taken  from  the 
possession  of  the  defendant,  and  for  damages 
for  such  taking  and  detention,  and  for  costs. 

The  case  came  en  for  trial  before  a  jury,  and 
evidence  was  put  in;  but  the  case  was  taken 
from  the  jury  and  submitted  to  the  full  court, 
on  the  report  of  the  evidence  by  the  judge,  an.  I 
transferred  to  the  Supreme  Judicial  Court  for  the 
Middle  District.  It  was  there  beard,  and  is  re- 
ported as  Washington  lee  Co,  v.  WebBter,  62  Me. 
841. 

It  is  there  stated  that  the  case  came  before 
the  full  court  under  an  agreement  that  if  the 
action  was  maintainable,  it  was  to  stand  for 
trial,  but  otherwise  a  nonsuit  was  to  be  entered. 
On  June  26,  1874,  the  order  of  the  full  court 
was  received,  in  these  words:  "The  nonsuit  to 
stand,  judginent  for  return  of  the  goods  re- 
plevied, damages  to  the  time  of  taking  to  be  as- 
sessed at  nisi  prius,  if  the  defendant  so  elect; 
or  he  may,  if  he  prefer,  resort  to  his  remedy  on 
the  bond."  The  case  was  then  continued  to 
October  Term,  1874,  when  the  defendant  elected 
to  have  his  damag^  assessed  by  a  jury.  The 
case  was  then  continued  to  April  Term,  1875, 
when  leave  was  granted  to  the  officer  who  served 
the  writ,  to  amend  his  return  thereon  in  accord- 
ance with  the  facts;  and  thereupon  he  made  the 
following  as  his  amended  return,  which  was  al- 
lowed by  the  court,  such  amended  return  bear- 
ing date  August  18,  1870:  "By  virtue  of  this 
writ,  having  first  taken  a  bond  as  prescribed  by 
law,  I  have  this  day  replevied  all  the  ice  by  me 
found  in  the  icehouses  within  mentioned,  aU  of 
which  said  ice  I  caused  to  be  weighed  oq  de- 
livery at  the  wharf  in  said  Boothbay,  about 
three  miles  from  said  icehouses,  being  the  near- 
est place  thereto  where  ice  could  be  shipped — 
twenty-two  hundred  and  ninety-seven  tons  and 
nineteen  hundred  and  twenty-one  pounds  of 
which  was  thus  weighed  on  successive  days, 
poitions  of  it  on  eadi  week  day  between  the 
twenty-third  day  of  August,  1870,  and  the  six- 
teenth day  of  September,  1870,  and  thirty-three 
tons  and  nineteen  hundred  and  thirty  pounds 
thereof  was  thus  weighed  on  three  several  days 
between  the  twenty- sixth  day  of  Septemb<>r, 
1 870,  and  the  twenty-sixth  day  of  October,  1870, 
the  whole  of  said  ice  thus  taken  bv  me  weigh- 
ing twenty-three  hundred  and  thirty-one  tons 
and  eighteen  hundred  and  fif  tv-one  pounds,  and 
on  the  nineteenth  day  of  said  Augiist,  1870,  I 
delivered  all  the  said  ice  at  said  icehouses  to  the 
plaintiff,  reserving  to  myself  authority  to  weigh 
the  same;  and,  on  the  nineteenth  day  of  siud 
August  I  summoned  the  within<  named  Na- 
thaniel Webster  to  appear  at  court,  as  within 
directed,  by  reading  this  writ  aloud  in  his 
presence  and  hearing." 

The  action  of  leplevin  was  tried  by  a  jury, 
and  the  presiding  ludge  submitted  to  tbm  to 
find,  in  addition  to  their  verdict,  answers  to  two 

?ue8tions;  and  the  jtiry,  on  the  14th  of  May, 
»75,  returned  the  following  verdict:  "The  jury 
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find  that  the  defendant  was  damaged  by  reason 
of  the  taking  of  the  property  replevied  in  the 
suit,  and  assess  damages  for  the  defendant  in 
the  sum  of  six  thousand  five  hundred  and  fifty- 
five  dollars."  They  also  returned  answers  as 
follows  to  the  questions  submitted  to  them: 
"first.  What  was  the  value  of  the  ice  replevied, 
where  it  was  situated,  at  the  time  it  was  taken 
in  this  suit?  Answer.  Twenty  thousand  and 
sixty-nine  dollars  and  thirty-three  cents.  Sec- 
ond. What  damage  did  the  defendant  sustain 
by  reason  of  the  taidng  of  tiie  ice  in  replevin, 
on  account  of  the  preparations  he  had  to  make 
to  remove  it?  Answer.  Eight  hundred  and 
thirty-five  doUars  and  twenty-five  cents."  The 
plaintiff  filed  exceptions  to  the  rulings  of  the 
judge  in  matters  of  law,  and  also  moved  to  set 
aside  the  verdict  The  evidence  was  reported 
to  the  full  court,  and  the  case  was  transferred 
to  the  Supreme  Judicial  Court  for  the  Middle 
District,  where  it  was  heard,  and  is  reported  as 
Woifiington  lee  Co,  v.  W^ter,  68  Me.  449.  The 
decision  of  the  court  was  that  the  motion  and 
exceptions  should  be  overruled.  Thereupon 
a  juagment  was  rendered  by  the  lower  court, 
on  the  4th  of  May,  1878,  that  the  propertv  re- 
plevied be  returned  and  restored  to  Webster 
ureple viable,  and  that  he  recover  against  the 
Washington  Ice  Company  $7,728.98,  damages 
for  the  taking  and  detaining  of  the  property  re- 
plevied, being  the  amount  of  the  verdict,  with 
mterest  thereon  to  the  date  of  the  judgment, 
and  also  $477.67,  costs  of  suit. 

On  the  81st  of  July,  1878,  a  writ  of  return 
was  issued  on  the  judgment  It  recited  that 
the  Washington  Ice  Company  had  replevied  the 
2881  tons  and  1851  pounds  of  ice,  of  the  value 
of  $20,069.88,  and  set  forth  the  terms  of  the 
judgment  for  the  return,  and  for  the  recovery 
of  the  $7,728.98  damages  for  the  taking  and  the 
$477.67  costs,  and  commanded  the  sheriff  that 
he  forthwith  return  and  restore  the  said  prop- 
erty to  Webster,  and  collect  the  said  sums  of 
money  from  the  Washington  Ice  Compaiiy, 
with  interest  from  the  4th  of  May,  1878.  On 
the  19th  of  August,  1878,  a  demand  was  duly 
made  upon  the  Washington  Ice  Company  for 
the  return  of  the  ice  mentioned  in  the  writ  of 
restitution.       v 

On  the  17th  of  September,  1878,  the  Wash- 
ington Ice  Company  pa!  to  Webster  $8,879.86, 
in  full  for  such  dama^and  costs,  and  interest 
The  receipt  a  Wen  by  Webster  for  the  amount 
contain^  this  clause:  "This  receipt  not  to  af- 
fect any  further  claim  of  the  within  named 
We))ster  for  the  ice  named  in  said  writ,  or  for 
any  further  damages  or  costs  that  may  be  re- 
covered or  recoverable  by  said  Webster." 

Before  delivering  the  ice  to  the  plaintiff  in  the 
original  writ  of  replevin,  the  sheriff,  as  com- 
manded by  the  writ,  and  as  stated  by  him  in 
the  amended  retum,exacted  a  bond  in  the  pen- 
alty of  $80,000,  dated  August  12, 1870,  exe- 
cuted by  the  Washington  Ice  Company,  as 
{)rincipaj,  and  Josiah  H.  Drummond  and  Will- 
am  £.  Gould,  to  Webster,  the  condition  of 
which  was  as  follows:  "  The  condition  of  the 
above  obligation  is  such  that,  whereas,  the  said 
The  Washmgton  Ice  Company  have  this  day 
commenced  against  the  said  Nathamiel  Webster 
an  action  of  replevin  for  a  certain  lot  of  ice, 
being  about  thirty-eight  hundred  tons  of  ice, 
now   lying  and   being   in  certain  icehouses 
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Bftuate  in  Uie  Town  of  Boothbay,  in  the  Ck>unt7 

.  oC  Uncoln,  and  State  of  Maine,  owned  or  oc- 

..   copied  by  Nathaniel  Webster,  of  Gloucester, 

L  In  the  County  of  Essex  and  Commonwealth  of 

'.  Massachusetts,  of  the  value  of  fifteen  thousand 

*  dollars,  which  they  say  the   said  Nathaniel 

Webster  has  unlawfully  taken:  now,  therefore, 

if  the  said  The  Washington  Ice  Company  shall 

prosecute  the  said  replevin  to  final  Judgment, 

and  pay  such  damages  and  costs  as  the  said 

NatluBmiel  Webster  shall  recover  against  them, 

and  abo  return  and  restore  the  same  goods  and 

chattels  in  like  good  order  and  condition  as 

when  taken,  in  case  such  shall  be  the  final 

Judgment,  then  the  said  ol)ligation  to  be  void; 

otherwise,  to  remain  in  full  force." 

On  the  18th  of  Februarv.  1879,  Webster 
brought  the  present  action  of  debt,  iu  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Maine,  against  the  Washington  Ice  Com- 
pany and  Drummond  and  Gould,  founded  on 
the  said  bond.  The  defendonu  appeared,  and 
by  their  plea  prayed  oyer  of  the  bond  and  its 
condition,  and  set  forth  the  condition  and 
pleaded  that  they  had  kept  all  the  conditions 
of  the  bond  except  the  following,  namely:  "and 
also  return  and  restore  the  same  goods  and 
diattels  in  like  good  order  and  condition  as 
when  taken,  in  case  such  shall  be  the  final  judg- 
ment; "  that,  as  to  that  condition,  they  had  not 
kept  it;  that  final  judgment  had  been  rendered 
agidnst  them  in  the  replevin  suit  mentioned  in 
the  condition,  for  a  return  of  the  goods  and 
chattels  replevied  therein;  that  they  had  not 
returned  the  same  to  the  plaintiff  according 
to  the  requirement  of  said  condition;  and  that 
they  therefore  submitted  to  the  judgment  of 
the  court  and  prayed  that  they  might  oe  heard 
by  the  court  in  equity  in  the  assessment  of  the 
rAsifti*  damagesfor  the  oreachof  the  last  mentioned 
'^*^*^  condiOon.  On  the  12th  of  October.  1880,  the 
defendants  filed  an  offer  to  be  defaulted,  and 
that  ludflpnent  might  be  rendered  against  them 
for  $16,000  and  legal  costs,  and  execution 
might  issue  afl^nst  them  for  the  same.  That 
offer  was  decSned  bv  the  plaintiff  on  the  1st  of 
November,  1880.  At  September  Term,  1882, 
the  case  was  tried  before  the  circuit  court  on  the 
filing  of  a  written  stipulation  waivin:;  a  jury. 
At  the  conclusion  of  the  trial,  the  court  direct- 
ed a  judgment  for  Webster  against  the  defend- 
ants, to  be  entered  for  $28,000.14  and  costs, 
which  was  done.  To  review  that  judgment, 
the  defendants  have  brought  this  wnt  oi  error. 
There  is  a  bill  of  exceptions,  upon  which 
various  qoflstions  are  raised  by  the  pUiintiffs  in 
error.  At  the  trial,  the  plaintiff  introduced  in 
evidence  the  original  writ  of  replevin  in  the 
suit  in  the  state  court,  the  return  and  the 
amended  return,  the  pleadings  in  that  suit,  the 
record  of  the  ludgment  and  of  the  proceedings 
of  the  court  therem.  and  the  two  orders  of  the 
full  court.  The  defendants  objected  to  the  ad- 
mission of  the  following  question  to  the  jury 
and  their  answer  thereto,  recited  in  the  record 
of  the  proceedings  in  the  replevin  suit,  namely: 
''What  was  Ae  value  of  the  ice  replevied, 
where  it  was  situated,  at  the  time  it  was  taken 
in  this  suit?  Answer.  Twenty  thousand  and 
sixty-nine  dollars  and  thirtjr-three  cents."  The 
court  overruled  the  objection  and  admitted  the 
question  and  answer,  and  the  defendants  ex- 
cepted. 
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The  plaintiff  then  introduced  in  evidence  the 
writ  of  return,  and  the  fact  of  the  making  npoa 
the  defendants  of  the  demand  for  the  return  of 
the  ice  replevin  and  the  receipt  given  by  him 
to  the  Washington  Ice  Company  for  the  dam- 
ages, costs,  and  interest  awarded  by  the  judi^- 
ment  of  May  4, 1878.  He  also  introduced  in 
evidence  the  bond  sued  upon. 

The  bill  of  exceptions  then  proceeds  as  fol- 
lows: "The  plaintiff  thereupon  contended  thit 
the  defendants  were  estopped  to  deny  that  the 
goods  replevied  were  at  least  of  the  value  set 
forth  in  the  writ  of  replevin  and  in  the  replerin 
bond  (bein^  the  bond  in  suit),  at  whatever  time  [4j 
that  value  is  to  be  assessed,  but  that  the  plaint- 
iff was  not  precluded  from  showing  that  thej 
were  of  greater  value. 

*'The  defendants  claimed  that  they  were  not 
thus  estopped  or  precluded,  and  offered  eri- 
deuce  to  show  that  the  vaJue  of  the  ice  re- 
plevied was  less  than  ten  thousand  dollars,  at 
whatever  time  such  value  is  to  be  assessed,  and 
submitted  to  the  court  the  following  prayer  for 
a  ruling  on  this  subject,  viz:  That  the  aefend- 
Ruts  are  not  estoppcKl  to  prove  that  the  value  of 
the  goods  replevied  was  less  than  fifteen  thou- 
sand  dollars  by  reason  of  the  insertion  of  that 
Slim  in  the  replevin  writ  and  bond  as  the  value 
of  the  goods  which  the  ofllcer  in  that  writ  wu 
commanded  to  replevy. 

"The  court  rejected  the  evidence  offered,  and 
overruled  this  prayer  of  the  defendants,  and 
ruled  that  the  defendants  are  estopped  as  it  con- 
tended by  the  plaintiff,  and  that  the  plaintiff  is 
not  precluded  from  showing  that  the  value  of 
the  goods  replevied  was  more  than  fifteen  tbon- 
sanddoUars.  To  which  rejection  of  evidence 
and  ruling  the  defendants  then  excepted, 

*'The  defendants  contended  that  the  state- 
ment of  the  officer  who  served  the  replevin 
writ,  in  his  returns  thereon,  of  the  quantity  of 
goods  actually  taken  by  him  on  the  writ  of  re- 
plevin, is  competent  and  conclusive  evidence  of 
that  quantity,  in  the  trial  of  this  action  upon 
the  reple\  in  bond,  and  submitted  to  the  court  a 
prayer  for  a  ruling  to  that  effect 

"The  plaintiff  contended  that  the  statement 
of  the  officer,  in  his  return,  of  the  quantity  of 
ice  replevied,  being  indefinite  in  the  first  re- 
turn, and  in  the  amended  return  being  of 
weights  taken  at  a  different  i^aoe  from  that  at 
which  the  ice  was  replevied,  and  at  sutwcuuent 
times  from  that  of  the  taking,  was  notevlaenoe 
of  the  quantity  of  the  ice  replevied. 

"The  couTt  overruled  the  said  prayer  of  the 
defendants  in  this  respect,  and  niled  that 
neither  of  the  Returns  was  conclusive  evidence 
of  the  quantity  taken  bv  the  officer  upon  the 
replevin  writ.  To  which  rulings  the  defend- 
ants then  excepted. 

"It  was  admitted  by  the  ^aintiff  that  the 
dama^  which  were  assessed  in  the  action  of 
replevin,  for  the  taking  and  detention  by  the 
plaintiff  in  that  action ,  of  the  property  repk^vied 
therein,  with  the  interest  thereon,  and  the  costs 
recoveiXKi  in  that  action,  with  interest  thereon, 
have  been  fully  paid,  and  that  the  JudirnDMnt  in 
that  action,  awarding  to  the  defendant  in  the 
same  the  sum  of  seven  thousand  seven  hundred 
and  twentr ''iiree  dollars  and  ninety-^fht  cants 
damages,  and  his  costs  of  suit  taxed  at  four 
hundred  a%id  seventy  seven  dollars  and  aixty- 
seven  cenis,  hu  been  fully  satisfied 
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"Thereapon  the  defendants  contended  that 
the  damages  which  Uie  phiintiff  is  entitled  to 
recover  in  this  action  are  the  value  of  the  goods 
replevied,  or  of  goods  of  like  description,  char- 
acter, and  intrinsic  value,  at  the  date  of  the 
judgment  in  the  action  of  replevin,  and  of  the 
order  therein  that  the  propertv  replevied  he  re- 
lumed and  restored  to  the  said  Nathaniel  Web- 
ster, with  interest  thereon;  and  they  offered  evi- 
dence to  prove  that  the  value  of  ice  of  like  de- 
scription, character,  intrinsic  value,  and  quan- 
tity as  that  replevied,  al  the  place  where  the  ice 
was  replevied,  and  also  at  the  place  where  the 
demand  upon  the  writ  of  return  was  made,  was 
iess  than  ten  thousand  dollars  at  that  time. 
The  court  rejected  the  evidence  offered,  and 
overruled  th is  praver  of  defendants.  To  Avhich 
rejection  of  evidence  and  ruling  defendants 
then  excepted. 

"The  defendants  thereupon  offered  evidence 
to  prove  that  the  value  of  the  ice  replevied 
was  less  than  ten  thousand  dollars  at  the  time 
Che  demand  was  made  upon  the  defendant, 
tlie  Washington  Ice  Company,  upon  the  writ 
of  return  issued  pursuant  to  the  judgment,  in  the 
action  of  a  replevin,  for  a  return  of  thegoods, 
replevied,  viz.,  August  19,  A.  D.  187o;  and 
presented  a  prayer  to  the  court  for  a  iiilinff 
that  the  damages  which  the  plaintiff  is  entitled 
to  recover  in  this  action  are  the  value  of  the 
ffoods  replevied,  or  of  goods  of  like  quantity, 
oescripUon,  character  and  intrinsic  value  as 
those  replevied,  at  the  date  of  said  demand. 
But  the  court  rejected  the  evidence  offered, 
overruled  this  prayer  of  the  defendants,  and 
ruled  that  the  plaintifif  in  this  action  is  entitled 
to  recover  the  value  of  the  ice  replevied  at  the 
time  it  was  taken  by  the  of9cer  upon  the  re- 
plevin writ  To  which  rejection  of  evidence 
and  rulines  the  defendants  then  excepted. 

"The  plaintiff  contended  that  the  finding  of 
the  value  of  the  ice  replevied,  by  the  jury  which 
assessed  the  damages  for  taking  the  ice  upon 
the  replevin  writ,  against  the  plaintiff  in  that 
suit,  in  answer  to  the  question  submitted  to 
them  in  that  trial,  'What  was  the  value  of  the 
ice  replevied,  where  it  was  situated,  at  the  time 
it  was  taken  in  this  suit?'  as  appears  in  the  rec- 
ord of  the  proceedings  in  the  action  of  replev- 
in, is  evidence  in  this  action  upon  the  bond, 
and  is  conclusive  against  the  defendants  of  the 
value  of  the  ice,  m  determining  the  amount 
which  the  plaintiff  is  entitled  to  recover  in  this 
action,  and  moved  the  court  for  an  entry  of 
judgment  against  the  defendants,  for  the  sum 
found  by  the  jury  in  answer  to  that  question, 
viz.,  the  sum  oi  twenty  thousand  Tand  sixty- 
nine  dollars  and  thirty-three  cents,  with  inter- 
est thereon  from  the  aate  of  that  finding,  and 
that  execution  issue  for  such  sum. 

"The  defendants  resisted  this  motion,  and 
contended  that  the  value  of  the  ice  replevied 
was  not  a  legal  issue  in  the  replevin  action,  and 
that  they  were  not  precluded  from  showing 
that  the  value  of  the  ice  was  less  than  the  sum 
thus  found;  and  that  said  question  and  answer 
were  not  evidence  to  be  taken  into  considera- 
tion in  determining  the  amount  which  the 
plaintiff  Ib  entitled  to  recover  in  this  action 
upon  the  lx)nd;  and  they  further  contended 
that,  if  the  finding  of  value  in  the  action  of  re- 
plevin furnished  the  rule  of  damages  to  be  as- 
sessed in  this  action,  interest  thereon  should  be 
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cast  only  from  the  date  of  the  demand  upon 
the  writ  of  return,  and  not  from  the  date  of 
that  finding  by  the  jury. 

"The  court  overruled  the  defendant's  posi- 
tion, sustained  the  motion  of  the  plaintifif,  and 
ruled  that  the  finding  of  value  by  the  jur^  in 
the  action  of  replevm  was  conclusive  against 
the  defendants,  and  ordered  judgment  to  be 
entered  for  the  sum  of  twenty-eight  thousand 
nine  hundred  and  ninety  dollars  and  fourteen 
cents  damages,  and  that  execution  issue  for 
that  sum,  that  being  the  amount  of  the  said 
sum  of  twenty  thousand  and  sixty-nine  dollars 
and  thirty-tmee  cents,  with  interest  thereon 
from  the  date  of  said  finding.  May  14,  1875. 
To  which  rulings  of  the  court,  order,  and  de- 
cision, and  entry  of  judgment  for  damages,  and 
each  and  every  of  them,  defendants  men  ex- 
cepted." 

The  positions  of  the  parties  as  thus  set  forth 
in  the  bi!l  of  exceptions  are  those  taken  by  them 
on  the  argument  before  this  court.  The  mate-  [436] 
rial  question  in  the  case  is  what  damages  the 
defendants  shall  pay  for  the  failure  to  return 
the  2,881  tons  and  1,851  pounds  of  ice  to  the 

Slaintiff,  after  judfl;ment  for  its  return  was  ren* 
ered.  The  juiy  m  the  replevin  suit  assessed 
the  damages  of  Webster  at  the  sum  of  €6,555. 
They  also  found  the  value  of  the  ice  replevied, 
where  it  was  situated,  at  the  time  it  was  taken 
in  the  replevin  suit,  to  have  been  $20,069.88. 
The  ice  was  taken,  under  the  writ  of  replevin, 
on  the  18th  of  August,  1870.  The  verdict  of 
the  jury  was  rendered  on  the  14th  of  May.  1875. 
The  interest  on  $20,069.88,  at  the  rate  of  6  per 
cent  Der  annum,  from  August  18, 1870,  to  May 
14, 1875,  a  period  of  four  years  and  nine  months, 
was  15,719.75.  Add  to  that  the  sum  of  |885. 25.  • 
found  l^  the  jury  to  be  the  damage  sustained 
by  Webster  by  reason  of  the  taking  of  the  ice 
in  replevin,  on  account  of  the  preparations  he 
had  to  make  to  remove  it,  and  it  makes  a  total 
of  $6,555,  which  was  the  exact  amount  assessed 
by  the  jury  as  damages  by  reason  of  the  taking 
01  the  property  replevied.  Thus,  in  the  judg- 
ment in  the  replevin  suit,  Webster  recovered, 
as  damages,  in  addition  to  the  $885.25,  hiterest 
at  the  rate  of  6  per  cent  per  annum  on  $20,069. 88, 
the  value  of  tne  ice,  where  it  was  situated  at 
the  time  it  was  taken,  from  August  18, 1870,  to 
May  14, 1875;  and,  in  the  present  suit,  he  has 
recovered  on  the  bond  the  sum  of  $20,069.88, 
as  the  value  of  the  ice,  where  it  was  dtuated, 
at  the  time  it  was  taken,  and  interest  on  that 
sum,  at  the  rate  of  6  per  cent  per  annum,  from 
May  14, 1875,  to  the  date  of  the  verdict  of  the 
jury  in  the  present  suit,  such  interest  amount- 
VHR  to  $8,920.81.  Therefore,  in  the  two  suits, 
taken  together,  Webster  has  recovered,  as  the 
value  of  his  ice  unlawfully  taken  from  him  by 
the  writ  of  replevin  on  the  18th  of  Au^st, 
1870,  its  value  as  it  was  situated  at  that  time, 
$20,069.88,  and  interest  thereon  from  that  date, 
at  6  per  cent  per  annum,  to  the  date  of  the  ver* 
diet  of  the  jury  in  the  present  suit  on  the  bond. 
This  is  equal  and  exact  justice,  and  no  more, 
so  far  as  he  is  concerned.  So  far  as  the  prin-  [437] 
cLptH  and  the  sureties  in  the  bond  are  concerned, 
they  obligated  themselves  that  the  principal 
should  return  and  restore  the  goods  taken  on 
the  writ  of  replevin,  "in  like  good  order  and 
condition  as  when  taken."  The  article  taken 
was  ice,  a  perishable  commodity.    None  of 
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that  taken  on  the  18th  of  August,  1870,  can  be 
•uppoBed  to  have  been  in  existence  when  the 
Juannent  of  May  4, 1878,  for  its  return,  was 
rendered,  or  when  the  writ  of  return  of  July 
81, 18^,  was  issued,  or  when  the  demand  of 
August  19,  1878,  for  the  return,  was  made. 
The  same  quantity  of  ice  which  was  taken  on 
the  writ  was,  by  uie  bond,  to  be  returned,  in 
like  good  order  and  condition  as  when  taken. 
If  a  part  of  it  had  been  returned  in  like  good 
order  and  condition,  and  the  rest  of  it  had  not 
been  returned  at  all,  or  returned  not  in  such 
like  good  order  and  condition,  the  obligors  in 
the  TOnd  would  have  been  liable  for  the  value, 
at  the  time  when  taken,  of  what  was  not  re- 
turned, and  for  the  depreciation  in  value  of 
what  was  not  returned  in  like  good  order  and 
condition.  In  no  other  manner  could  the  con- 
dition of  the  bond  have  been  satisfied,  and 
the  defendant  in  the  writ  of  replevin  have  been 
made  whole,  according  to  the  intent  and  pur- 
pose of  the  writ  and  of  the  bond,  and  of  the 
statute  of  Maine  under  which  the  bond  was 
given.  The  writ  and  the  bond  were  in  the  form 
prescribed  bv  statute. 

The  principal  argument  on  the  part  of  the 
defendants  in  the  present  suit  is,  that  in  the 
Statute  of  Maine  (Rev.  Stat.  1857, 1871,  chap. 
96,  secw  11)  which  provides  that,  in  a  replevin 
suit,  "If  it  appears  that  the  defendant  is  enti- 
tled to  a  return  of  the  goods,  he  shall  have 
Judgment  and  a  writ  of  return  accordingly, 
with  damages  for  the  taking  rind  costs,"  the 
words  "damages  for  the  taking"  mean  all  dam- 
ages resulting  from  the  taking  and  detention 
of  the  goods;  that,  if  the  defendant  in  replevin 
recovers  Judgment  for  a  return  of  the  goods  re- 
*plevied,  he  may,  at  his  election,  have  Die  dam- 
ages which  he  has  sustained  by  reason  of  the 
tddnff  and  detention  of  them,  to  the  time  of 
such  judgment,  assessed  in  the  replevin  suit, 
or  he  may  recover  those  damages  in  a  suit  on 
the  bond,  but  cannot  have  both;  that,  if  he 
^ects,  as  he  did  in  the  present  case,  to  have  his 
damages  assessed  in  the  replevin  suit,  he  can- 
not, in  a  subsequent  suit  on  the  bond,  founded 
on  a  failure  to  return  the  goods,  recover  any 
f  438]  damages  which  accrued  prior  to  the  Judgment 
in  the  replevin  suit,  and,  therefore,  cannot  re- 
cover for  any  depreciation  in  the  value  of  the 
goods  whid)  occurred  between  the  time  of  the 
taking  and  the  date  of  theludgmentof  return; 
that  any  damages  collectible  for  such  deprecia- 
tion must,  if  the  defendant  makes  the  election 
referred  to,  be  assessed  in  the  replevip  suit,  as 
an  item  of  damages  resulting  from  the  deten- 
tion of  the  goods;  and  that,  as  the  plaintiff  in 
this  suit  failed  to  have  such  damages  assessed 
in  the  replevin  suit,  he  cannot  recover  them  in 
the  present  suit 

This  point  seems  to  us,  at  best,  to  be  alto- 
gether technical,  and  not  to  be  foimded  on  any 
sound  principle.  Bv  the  terms  of  the  bond,  it 
was  made  enforceable  against  the  principal  and 
sureties  if  tiie  princip^  should  not  pay  such 
damages  and  costs  as  Webster  should  recover 
again^  it,  and  should  not  also  return  and  re- 
store the  goods  replevied  in  like  good  order  and 
condition  as  when  taken.  Under  the  condition 
of  the  bond,  the  sureties  were  liable  to  pay  the 
damages  recovered  against  the  principal  by  the 
judgment  of  May  4, 1878,  in  case  the  principal 
had  not  paid  them,  as  it  did.    By  the  Judgment 
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in  the  present  suit,  they  are  only  made  liable 
according  to  their  obligation,  that  their  prin- 
cipal  shall  return  and  restore  the  goods  in  like 
good  order  and  condition  as  when  taken.  Sucb 
we  consider  to  have  been  the  effect  of  the  rul- 
ings of  the  state  court  in  the  replevin  suit,  b 
62  and  68  Mahic. 

In  the  case  in  63  Me.  the  court,  commenting 
upon  the  above  recited  provision  of  the  Be> 
vised  Statutes  of  1871,  chapter  96,  secUon  11, 
says,  p.  861:  "When  the  defendant  makes  a 
good  title  to  the  goods  replevied,  he  is  entitled 
to  damages  for  the  interruption  of  bds  posses- 
sion, the  loss  of  the  use  of  the  goods  ht)in  the 
time  of  their  replevin  till  their  restoration,  utd 
for  their  deterioration."    It  also  says,  p.  9S2: 
"The  damages  are  to  beassessed  to  the  tune  of 
the  verdict  for  the  defendant,  upon  the  princi- 
ples adopted  in  trover,  save  that  the  value  of 
the  property  is  not  to  be  included  therein."  It 
also  says,  p.  868:  "It  seems,  therefore,  fully 
settled  that  in  a  replevin  suit,  when  damages 
are  not  assessed  at  nisi  prius,  or  where  a  non- 
suit is  entered,  the  defendant,  when  tiie  prop^ 
erty  replevied  is  not  returned,  may  recover  aU 
damages  sustained,  in  a  suit  upon  the  replevin 
bond.^    It  also  says,  p.  868,  that  the  plaintiff    [U 
"is  bomid  by  his  replevin  bond  to  restore  the 
goods  in  L'ke  good  oraer  and  condition  as  wbea 
taken.    He  is  responsible,  if  J udgment  is  against 
him,  for  the  damaged  or  deteriorated  condi- 
tion of  the  goods  when  restored."    Again,  if 
says.  p.  864:  "When  goodf  not  bdd  undei 
legal  process  are  replevfed,  ai«d  after  entry  of 
the  action  the  jilaintiff  becomes  nonsuit  and  a 
return  is  ordered,  but  the  ffoods  rrolevied  an 
not  forthcoming  on  demand,  the  defendant.  In 
a  suit  on  the  bond,  is  entitled  to  recover,  aa 
damages,  the  value  of  the  goods  when  taksn, 
and  interest  thereon  from  the  service  of  the  writ 
tothetimeof  the  rendition  of  Judgment"  Axain, 
p.  864:  "If  the  market  value  m  the  goo&  re- 
plevied shall  be  less  at  the  time  of  the  demand 
on  the  writ  of  return,  than  when  the  goods  ara 
taken,  the  loss  must  faU  on  the  plalntifl,  br 
whose  wrongful  act  the  defendant  is  deprived 
of  his  propertv.    Besides,  the  plaintiff,  having 
possession,  mfffht  have  sold  them,  whidi  w 
defendant  could  not  da" 

It  is  contended  for  tlie  defendants  that.  In 
this  8uit  on  the  replevin  bond,  Webster  ia  en- 
titied  to  recover,  as  damages,  only  the  value  of 
the  goods  replevied,  on  the  19th  of  August, 
1878,  the  date  of  the  demand  on  the  writ  of  re- 
turn, with  interest  thereon;  and  some  expres- 
sions of  the  court  in  the  decision  in  62  Me. 
supposed  to  tend  in  that  direction,  are  referred 
to.  But  they  are  wholly  inconsistent  with  the 
other  expressions  of  the  court,  above  quoted. 
and  contrary  to  reason  and  justice,  in  their  ap- 
plication to  the  present  case,  and  alao  to  au- 
thority. 

One  of  the  expressions  thus  relied  on  hr  the 
defendants  is  this,  p.  868:  "Thedamaxea  Demg 
assessed  to  the  time  of  the  verdict,  if  the  gooda 
replevied  are  not  forthcoming  on  demand  on 
the  writ  of  return,  the  defendant,  in  a  suit  by 
him  on  the  replevin  bond,  will  be  entitled  to 
recover,  as  damages,  the  value  of  the  gooda 
replevied  at  the  date  of  the  demand  on  the  writ 
of  return,  with  interest  thereon,  the  daoaagea 
and  costs  assessed  in  the  re^vhi  suit,  snd  In- 
terest   SwiftT.  Ba/ma.  16 Tick.  IM.^    Bot» 
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reference  to  the  case  of  Swift  ▼.  Bams$  shows 
that  the  remark  of  the  court  had  reference  to  a 
case  where  the  value  of  the  property  replevied 
bid  riseo,  at  the  time  of  the  demand  on  the 
writ  of  return,  beyond  what  it  was  at  the  time 
it  was  taken.    The  Massachusetts  Statute  and 

||I0]  practice  in  regard  to  replevin  are  the  same  as 
in  Maine.  The  principle  declared  in  Swift  v. 
fisrjwt  was  that  the  successful  defendant  in 
replevin  was  entitled  to  a  full  indemnity;  that 
the  pUdntifT  in  replevin,  who  caused  the  prop- 

I  cr^  to  be  valued,  might  well  be  bound  by  the 
TsfoatioD.  when  it  was  made  to  appear  that  the 
.  ictioo  was  gronndlesp;  that  it  by  no  means  fol- 
•  lowed  that  the  other  party,  who  bad  no  agency 
is  the  valuation,  was  also  to  be  bound;  that 
the  plaintiffs  in  the  suit  on  the  bond  were  en- 
titled to  a  full  indemnity  for  the  damages  sus- 
tifaied  by  the  nonperformance  of  the  condition 
of  the  bond,  and  that  could  not  be  obtained  un- 
less tb^  should  be  allowed  to  recover  the  ac- 
tul  vafueof  the  property  replevied  at  the  tirae 
when  it  ought  to  have  been  restored  on  the  ^  rit 
of  restitution;  and  that,  in  the  case  then  before 
the  cooxt,  that  was  the  true  measure  of  dam- 


In  Arft^r  V.  Simondt,  8  Met.  205,  it  is  said 
that  the  property  in  Sw&t  v.  Bamm  had  risen 
IB  vmhie  after  it  was  replevied;  and,  in  Parker 
V.  Siwunds,  as  some  of  the  propertv  had  been 
sold  at  the  time  of  the  demand,  and  some  was 
deteriorated  and  depreciated  in  value  by  use,  the 
court  s^  that  the  value  at  the  time  of  the  de- 
bmkI  would  not  be  the  measure  of  damages 
wftbont  a  proper  allowance  for  the  depreciation. 
The  rule  in  Massachusetts  seems  well  settied. 
In  LmgkUm  ▼.  Brown,  98  Mass.  516,  which 
was  a  soit  oo  a  replevin  bond,  the  value  of  the 
pmperty,  at  the  time  of  the  demand  for  its  re- 
CnnL  was  greater  than  the  penal  sum  of  the 
bond;  bat  uough  the  obUgors  contended  that 
the  pioper  measpie  of  damages  was  its  ap- 
praised value  or  its  value  at  the  time  it  was 
Kf4evkd,  the  court  said:  "The  appraisal  made 
ia  the  replevin  suit  te  conclusive  aninst  the 
partj  by    whom   it   was   made,    nrktr  v. 
aitrwrfi.  8  Met.  205.    But  it  is  not  admissible 
is  erideoce  against  the  present  plaintiff,  who, 
a»  dcfeodant  In  the  replevin  action,  had  no 
in  procuring  thu  valuation.    Kafer  v. 
I,  6  Allen,  8&.    In  the  present  case,  the 
was  greater  at  the  date  of  the  final  Judg- 
it  ofdennff  a  return  than  at  the  date  of  the 
The  value  at  the  date  of  a  demand 
Cor  thm  restoration  of  the  property  in  com- 
pHanne  with  the  order  of  return  is  the  measure 
of  damages  for  which  the  plaintiff  contends, 
d  to  which,  in  the  opinion  of  the  court,  he  is 
.diUed.    ^h0(^  V.  AiriMf,  16  Pick.  194.'^ 
In   Tmdt  V.  Mom,  58  Me.  461,  the  market 
jhie  of  the  replevied  propertv  had  increased 
ffocD  Use  time  it  was  replevied  to  the  time  of 
It  for  a  return;  and  it  was  held,  in 
the  bond,  that  the  defendants  were 
for  the  value  of  the  property  at  the  date 
of  ibe  Jodgment  for  a  return,  with  interest  at  6 
Mr  eeot  from  the  date  of  that  Judgment  to  the 
iats  of  :*ie  Judgment  oo  the  bond. 

Is  la.  therefore,  manifeat  that  the  court,  in 
to  oyintno  In  88  Me.  did  not  mean  that  the 
€€  tke  demand  on  the  writ  of  return  was 
aa  the  tfine  for  ilzing  the  value  of 
Id  any  other  case  thin  one  where 


there  had  been  an  increase  In  the  value  from 
the  time  of  the  taking,  to  the  benefit  of  which 
increase  the  defendant  in  the  replevin  suit  was 
entitied. 

We  see  nothing  inconsistent  with  these  views 
hi  SUteru  v.  JSiiU,  104  Mass.  828.  In  that 
case  the  defendant  in  a  replevin  suit  had  a 
Judgment  therein  for  a  return,  and  for  dam- 
ages assessed  by  computing  hiterest  on  the 
appraised  value  of  the  goo£  replevied,  from 
the  date  of  the  writ  of  replevin  to  the  date  of 
the  ludgment;  and,  in  a  subsequent  suit  on 
the  bond,  he  sought  to  recover,  not  only  tbe 
value  of  the  property,  with  interest  from  the 
date  of  the  demand  under  the  Judgment,  but 
damages  for  inconvenience  and  loss  resulting 
from  the  interruption  of  the  possession  of  the 
property,  which  was  the  machinery  of  a  manu- 
factory, and  damages  for  the  expense,  trouble, 
and  delay  attending  the  restoration  of  the  estab- 
lishment to  its  ori^nal  condition.  It  was  held 
that  these  damages  were  included  in  the  dam- 
ages recoverable  in  the  replevin  suit.  The  case 
was  a  peculiar  one,  and  the  defendant  in  the 
replevin  suit  did  not,  as  in  the  present  case, 
ask  merelv  for  an  allowance,  as  damages,  of  a 
continuation  of  tiie  interest  on  tbe  value  of  the 

Sroperty  when  taken,  from  the  time  of  the  ver- 
let  in  the  replevin  suit  to  the  time  of  the  ver- 
dict in  tbe  suit  on  the  bond;  and  the  court  did 
notpass on  that  Question. 

The  decisions  In  Maine  support  the  views 
taken  by  the  circuit  court.  In  Smith  ▼.  Dil' 
Hngham,  88  Me.  884,  in  a  suit  on  a  replevin 
bond,  the  value  of  tbe  propertv  replevied,  aa 
valued  in  the  writ,  was  allowed,  with  interest 
from  the  date  of  the  bond.  The  interest  was 
objected  to.  No  damages  had  been  assessed 
in  the  replevin  suit  The  court  said:  "If  dam- 
ages for  the  taking  had  been  asseased,  as  the 
statute  provides,  up  to  the  time  when  the  non- 
suit was  ordered,  the  estimate  of  damages  lb 
this  suit  for  the  detention  would  have  com- 
menced ai  that  period.  But  the  record  shows 
that  no  such  assessment  was  made.  The 
wrong  done  to  the  phdntilb  consists  in  the  tak- 
ing of  their  property,  and  in  the  delay  of  mak* 
ing  compennition  for  it  There  is  nothing  in 
the  statute  which  precludes  tbe  allowance  of 
interest  on  the  value  of  the  property  from  the 
time  when  it  was  ti^en."  It  certainly  can 
make  no  difference  in  principle  that  part  of 
such  interest  is  allowed  in  the  replevin  suit  and 
part  in  the  suit  on  the  bond,  so  long  as  there  is 
no  duplication. 

In  l^oma9T.  Spcford,  46  Me.  408,  the  case 
of  Smith  V.  DiUittffham  is  dted  by  the  court,  as 
authority  for  the  proposition  that  in  a  suit  on 
tiie  replevin  bona  the  plaintiff  may  recover 
damages  for  detention,  although  they  were  not 
assessed  in  the  Judgment  in  the  replevin  suit 

The  opinion  of  the  court  in  68  Me.  containa 
nothing  to  support  the  views  of  the  defendants. 
In  that  opinion  it  is  said,  p.  450:  "When  this 
cause  was  first  tried,  the  presiding  Justice  was 
of  opinion  that  the  action  was  not  maintainable, 
and  that  the  defendant's  daim  for  damages  for 
the  plaintiffs'  unlawful  taking  could  only  be 
detetrmined  in  a  suit  upon  the  replevin  bond. 
By  agreement  of  parties,  the  case  was  with- 
drawn from  the  Jury,  to  be  reported  to  the  full 
court  If  the  action  could  not  be  maintained 
upon  tbe  evidence  offered  and  introduced  by 
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the  plainUfb,  a  nonsuit  was  to  be  entered.  If 
the  action  could  be  maintained,  it  was  to 
stand  for  trial;  and  the  court  were  also  author- 
ized to  pass  upon  the  several  propositions  in  re- 
spect to  damages,  made  by  the  defendant's 
.  counsel.  Upon  a  full  hearing  of  the  questions 
of  law  raised  upon  the  report,  it  was  determined 
that  the  action  was  not  maintainable;  and  a  non- 
suit in  pursuance  of  the  agreement  of  the  parties 
was  ordered.  It  was  further  decided  that  the 
defendant  had  a  right  to  have  his  damages  as- 
cessed.    62  Me.  841." 

The  trial  court  had  instructed  the  lury  as  to 
dama^res  as  follows,  p.  452:  "The  defendant 
is  entitled  to  the  value  of  that  ice,  at  the  time 
it  was  taken,  and  where  it  was  situated,  for 
any  lawful  use  to  which  it  could  be  put.  If  it 
was  valuable  to  use  there,  he  is  entitled  to  its 
value  for  use.  If  it  was  valuable  for  sale,  he 
is  entitled  to  its  value  for  sale.  If  it  was  valu- 
able to  send  to  market,  he  is  entitled  to  what- 
ever value  it  bore  at  the  time  aod  place  for  any 
market,  not  what  it  might  bring  at  another 
market, ~I  don't  mean  that — but  its  value  at 
BoothlMiy,  on  August  13,  1870,  for  any  pur- 
pose to  which  it  might  be  put."  On  this  the 
Supreme  Judicial  Court  remarked,  p.  461: 
"To  these  instructions  there  can  be  no  reason- 
able objections  urged.  The  value  at  the  time 
and  place  of  taking  is  the  rule." 

The  contention  of  the  defendants  that,  on 
the  recovery  of  the  judgment  in  replevin,  the 
plaintiff  in  replevin  was  only  bound  to  restore 
the  goods  or  to  pay  their  money  value  at  that 
time,  and  that  the  liabilitv  for  the  breach  of 
the  replevin  bond  would  be  discharged  if  the 
plaintiff  in  replevin  paid  such  sum  of  money 
as  would  enable  the  defendant  then  to  go  into 
the  market  and  buy  goods  of  like  desoription 
and  value,  is  not  soimd.  Ice  is  a  peculiar 
article  of  property.  The  ice  in  question  was 
taken  in  August,  1870,  at  a  time  ox  year  when, 
as  we  all  know,  ice  has  a  larger  value  than 
at  some  other  times  of  the  year.  The  defend- 
ant in  the  replevin  suit  was  entitled  to  the 
value  of  that  ice  as  of  that  time,  and  of  the 

Slaoe  where  it  was  taken,  as  stated  in  the  case 
1  68  Me.  for  any  lawful  use  to  which  it  could 
be  put.  It  was  also  said  by  the  court  in  that 
case,  p.  462:  "As  the  taking  by  the  plalntiffis 
was  wrongful,  the  defendant  is  entitled  to  full 
indemnity.  The  measure  of  damages  is  the 
actual  value  of  the  property  to  the  pmintiffs  as 
an  article  of  merchandise  or  sale."  Under 
these  views,  the  defendant  would  not  necessa- 
rily be  made  whole  by  a  sum  of  money  sufl9cient 
to  enable  him  to  purchase  in  the  market  a  like 
quantity  of  ice,  eight  years  after  it  was  taken. 
It  is  also  contended  for  the  defendants  in  this 
suit  that  the  circuit  court  erred  in  rejecting  the 
evidence  offered  by  them  to  show  that  the  value 
of  the  ice  replevied  was  less  than  $10,000,  at 
whatever  time  such  value  was  to  be  assessed, 
and  in  ruling  that  the  plaintiff  was  not  pre- 
cluded from  showing  that  the  value  of  the  goods 
replevied  was  more  than  $15,000  named  in 
the  replevin  writ  and  the  bond. 

We  do  not  think  the  court  erred  in  rejecting 
the  evidence  so  offered  by  the  defendants.  The 
writ  qf  replevin  stated  that  the  quantity  of  ice 
was  "about  thirty-eight  hundred  tons."  "of 
the  value  of  fifteen  thousand  dollars."  The 
bond  of  the  12th  of  August,  1870,  recited  that 
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the  action  was  for  "about  thir^-eiglit  hundred 
tons  of  ice,"  "of  the  value  of  dfteen  thousaBd 
dollars."  The  first  return  of  the  sheriff,  dated 
August  18, 187.0,  specified  the  quantity  of  ice 
as  "about  twenty-five  hundred  tons."  The 
amended  return  specified  the  quantity  as  being 
2,381  tons  and  1,851  pounds.  The  jury,  in  the 
trial  of  the  replevin  suit,  foimd  that  the  value 
of  the  ice  replevied,  where  it  was  situated,  at 
the  time  it  was  taken,  was  $20,069.3$.  The 
condition  of  the  bond  must  be  held  to  mean 
that  the  quantily  of  goods  replevied  was  to  be 
restored,  leaving  it  to  be  ascerteined  what  that 
quantity  was.  It  must  be  assumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  the 
quanti^  tiken  by  the  jury  as  the  baiisis  of  the 
value  they  founci,  was  the  quantity  named  in 
the  amended  return  of  the  sbenff.  The  sure- 
ties in  the  'x)nd  were,  by  its  terms,  so  connected 
with  the  replevin  suit  that  they  are  bound  by 
the  adjudications  necessarily  made  in  it.  The 
jury  could  not  have  found  any  basis  for  the 
carculation  of  the  interest  as  damages,  unless 
they  had  found,  as  they  did,  the  viuue  of  the 
ice,  where  it  was  situated,  at  the  time  it  was 
taken.    The  sureties  are  bound  by  that  find- 

ing; 

There  was,  therefore,  no  error  in  excluding 
the  evidence  so  offered  bv  the  defendants,  or 
in  permitting  the  plaintiff  to  show,  as  he  did 
conclusivelv,  by  we  record  in  the  replevin  suit, 
that  the  ^ue  of  the  ice,  where  it  was  situated,  r| 
at  the  time  it  was  taken,  was  greater  than  the  *■ 
$15,000  named  in  the  writ  of  replevin  and  the 
bond. 

This  is  in  accordance  with  the  dedsioDS  in  the 
Supreme  Judicial  Court  of  Maine.    In  l^ma$ 
▼.  'Spoffard,  46  Me.  408,  the  court  below  bad 
ruled  that  the  plaintiff  in  the  suit  on  the  re- 
plevin bond  was  estopped  from  showing  that 
the  property  was  of  greater  value  than  that 
stated  in  the  writ  of  restitution,  which  was  the 
value  stated  in  the  writ  of  replevin,  the  bond 
being  for  double  that  value,  but  the  Supreme 
Judteial  Court  said:    "The  defendant  in  r^ 
plevin  is  not  concluded  by  the  value  of  the 
property  named  in  the  bond  or  the  writ.    If  be 
was  to  be  thus  estopped  from  denying  that 
value,  he  would  be  at  the  mercy  of  his  oppo- 
nent, whose  interest  it  always  is  to  fix  aslowa 
value  as  possible.    •  ♦  ♦    It  seems  clear,  on 
the  authorities  and  fair  reason,  that  the  defend- 
ant in  replevin  is  not  concluded  or  estopped 
by  the  sum  named  in  the  bond  as  the  actual 
value."    To  the  same  effect  is  MiUtr  v.  Mmes, 
56  Me.  128,141.    In  Tuek  v.  Mo$et,  58  Me.  461. 
477,  it  is  held  that  the  plaintiff  in  replevin  b 
boimd  by  the  value  which  he  puts  upon  the 
property  in  his  writ,  but  that  with  the  defend- 
ant in  replevin  it  is  otherwise;  and,  as  he  has 
no  hand  in  fixing  the  value  in  the  writ,  be  is 
not  estopped  from  showing  it  to  be  greater  than 
is  there  stated. 

The  defendants  submitted  to  the  court  a  prayer 
for  a  ruling  that  the  statement  of  the  sheriff, 
in  his  return,  of  the  quantity  of  ice  actually 
taken  by  him  on  the  writ  of  replevin  was  com- 
petent and  conclusive  evidence  of  that  quantity, 
in  the  trial  of  the  suit  on  the  replevin  bond. 
The  bill  of  exceptions  states  that  the  court 
overruled  such  prayer,  and  ruled  that  neither 
one  of  the  returns  was  conclusive  evideQce  of 
the  quantity  taken  by  the  officer  upon  the  re- 
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pferin  wilt,  and  that  tfae  defeodaDta  excepted 
to  MCh  ralbga.  Nopnctlcal  qoeatlon  uiaea 
npoa  Itab  exception,  for  It  doea  not  appear  by 
tbe  bOl  of  esceptioni  that  dtber  side  oflered 
aaj  erUuMc  fix  tbe  purpose  of  abowing  tbat 
ibe  qnaiitl^  of  Ice  leptevkd  varied  from  tfae 
qoantil;  atated  in  tbe  amended  retarn.  Tbe 
•ridaice  cuEered  to  be  glveo  by  ttie  defendaota 
to  prove  tbat  tbe  value  of  tLe  Ice  replevied 
waa  teaa  than  $10,000  at  whatever  time  auch 
Tahia  waa  tn  be  aawned,  wu  not  an  offer  to 
Move  tbat  tbe  quantltv  of  tee  replevied  varied 
cram  that  stated  in  me  amendal  return;  and 
tbe  platntlS,  aeither  offering  nor  giving  any 
evidence  tbat  such  quantitj  varied  from  that 
Mated  in  the  amended  return,  relied  upon  the 
finding  of  the  iury  in  the  replevinsult  as  to  (he 
value  of  tbe  ice  replevied. 

Tbe  di-'feudanta  complain  of  the  admladon 
tn  evidence  of  the  answer  of  tbe  Juiy  in  the 
rndevinauitaitothe valueof  the  Ice  replevied 
wha«  it  waa  dtnated,  at  the  time  it  waa  taken, 
aal  alao  of  the  ruling  of  the  court  that  Buch 
•aawei  waa  evidence  intblsRuli,and  conclusive 
againat  the  defendant!,  of  tbe  value  of  tbe  ice. 
Id  detennlning  the  amount  which  the  plainllB 
ii  endiled  to  recover  In  this  euit.  It  ia  con- 
d  for  the  defeodanti  that  ii 


ikmary  in  the  Juir,  In  the  trial  of  the  replevin 
luit,  to  answer  the  quesUon  referred  to,  and 
Uiat  it  waa  no  part  of  the  legal  Isaue  in  that 


trial.    But,  at  haa  been  iliown,  tbe  rule  adopted 
In  that  uial,  for  finding  the  damages,  waa  te 
■  tbe  iotereat  on  what  wta  found  to  have 


^__Mbte  element  in  arriving  at  a  verdict.  Bucb 
vslue  waa  found  bytbe  Jury,  In  fludiog  tbe 
Terdict;  and  a  Judgment  Laving  been  entered 
ibereon.  tbe  tact  to  found  ia  concliudvp,  not 
<Blj  npoa  the  partin  to  tbe  replevin  suit,  but 
apon  UKMO  who  became  aureUee  by  the  bond, 
to  abide  ita  event  Tbe  auretiea  became  bound 
ij  tbe  result  of  tbe  replevin  ault  by  virtue  of 
tbeir  agreement  contained  in  the  bond. 

I*  Drummand  r.  Fttttmaa,  80  U.  B.  IS 
Wbeat.  SIO  fO:  713],  the  reoord  of  a  Judgment 
coofefaed  bv  a  principal  to  a  creditor  for  a  debt 
4ne  WH  held  to  be  Mmlasible  In  evidence  te 
ebane  a  nuetj  who  bad  guarantied  the  debt 
lo  the  creditor.  In  Btmiaa  v.  Bank$,  77  U.  S. 
10  WaU.  588  [19: 1086]  It  was  held  that  tbe 
■Kin Ilea  in  tbe  bond  of  an  administrator  were 
boaoA  bj  a  decree  afainat  tbe  administrator, 
■Mdc  in  aauit  to  wbicb  tbej  were  not  pariica, 
•— **"fr  asKti  In  bia  baada  which  be  bad  not 
IMidorrr. 

Tlie  sutetlea  in  tbe  replevin  bond  were  repre- 
ffgtjwl  ill  ibc  replevin  suit  by  tbe  plaintiff  there- 
ta.  and  were  identified  with  it  in  inicrcsL  and 
r^imnt  t-  privity  wltb  it,  aoasto  be  concluded 
hf  tb«  proceedings  in  that  aulL  I  Oreenl.  Ev. 
i  saZ.  Tbequeatlon  of  the  value  of  tbe  ice  at 
tbe  time  It  waa  taken  in  replevin  waa  etaential 
to  ibe  finding  of  tbe  verdict  in  the  replevin  suit; 
■ad  tn  ao^  CBae.it  ta  not  neeeasary  to  tbe  conclu- 

I   of  tbe  former  Judgmcot  tbat  tttere 

aU  have  been  a  formal  isnue  lo  the  pri(~ 
'     ■  Id.  gSS4. 


ja4§mn\tl  atutt  ht  tftkrvnd;  and  His  to  ordered. 


YALB  LOCK  HANdPAOTURIVa  OOH- 
PAMT,  4j|pt. 

THOHAB  L.  JAMES, 
flea  B.  C  Beporter-a  ed.  MT-*H.) 


1  PPBAL  from  a  judgment  of  tbe  Circuit 
ex.  Court  of  tbe  United  Slates  for  ihe  South- 
cm  District  of  New  York,  diamissiiig  a  suit  in 
equity  for  infringement  of  letteis  patent.     A/' 

Reported  below.  22  Blatchf.  2H. 


Tbe  patentee  can  reiaabe  in  case  the  oricinai 

rtent  embodied  the  daima  which  tbe  rciaaue 
intended  to  cover  {Parkar  A  W.  Co.  v.  YaU 
.deck  Cb.  128  U.  8.  89  (ante,  100);  nr  to  mt«t  a 
poaeible  construction  of  the  original  (£<imMv. 
Aiuir«m.  129  U.  B.40,  «8  (80:1034,  1073);  or  to 
remove  ambiguity  or  obscurity  ICampbOlT. 
JaiM,  104  n.  8.  ffTO  (20:791). 

The  patentee  may,  if  be  at^llea  in  due  bca- 
son,  eolarae  his  claim. 

Mortu  V.  Loekuood.  7S  U.  S.  8  WaU.  280  (19: 
S88);  CamfbtU  v.  Jamtt,  Kipra;  UiUer  v. 
Bridgmort  Bnm  Oo.  104  D.  8.  SSO  (20:788). 

Nothing  but  a  clear  mistake,  or  inadvert- 
ence, anda  speedy  application  (or  its  correc- 
tion, la  admissible  when  it  la  sought  merely  to 
enlarge  the  claim. 


In  Ibe  conalructioD  of  patents,  the  Mpedfio 
mention  of  limitations  in  one  claim  impUeetbe 
absence  ot  such  limttaiioni  In  others,  where 
Uiey  are  not  mentioned. 

Bogart  v.  Binds,  20  Fed.  Rep.  IBO;  AufdsM 


110  U.S.  939  (28:129). 

Tbe  acceptance  bv  the  Cummiasiooer  ot 
Patents  ot  tbe  aurrender  of  tbe  original  patent, 
and  the  grant  by  him  of  a  rcinue,  is  prima 
faeit  evidence  of  tbe  existence  ot  the  statutory 
prerequisites  to  wit:  (1)  Tbat  the  original  pa- 
lent  waa  "  inoperative  "  or  "iuvalid,  and  (9) 
tbat  tbe  deferia  were  due  lo  Inadvertnca.  ao- 
cident  or  mistake. 
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CUvrkY,  WooHer,  119  U.  S.  m  8^  (80:892, 
893);  Seymour  y.  Oeborw,  78  U.  8.  11  Wall. 
516  (20:88);  Goodyear  Dental  Vuieanite  Oo.  ▼. 
bmWi,  1  Ban.  &  Aid.  205. 

The  presumption  of  the  existence  of  such 
statutory  prerequisites  is  a  conclusive  presump- 
tion, unless  it  shall  clearly  appear  on  the  face  of 
the  papers  that  there  could  have  been  no  in- 
advertence,  accident  or  mistake. 

Seymour  v.  Osborne,  supra:  MiUigan  dt  H. 
Qlue  Co.  ▼.  Upton,  97  U.  8. 8  (24:985);  Union 
Paper  Collar  Co.  ▼.  Van  Dusen,  90  tJ.  8.  23 
WaU.  580  (28:128);  Ora^tam  ▼.  Mason,  4  Cliflf. 
88;  Mahn  ▼.  Earvtood,  112  U.  8.  862  (28:668). 

The  following  are  instances  in  which  patents 
have  been  sustamed: 

Wooster  v.  Blake,  8  Fed.  Rep.  432;  Webster 
Loom  Co.  V.  Higgins,  105  U.  8.  591  (26:1181); 
Miller  v.  Pickering,  16  Fed,  Rep.  540;  Shuter 
y,  Davis,  Id.  564;  Smith  v.  Goodyear  Dental 
Vulcanite  Co,  98  U.  S.  486  (28:952);  Hobbs  v. 
King,  8  Fed.  Rep.  91;  Eogers  v.  Sargent,  7 
Blatclif.  507;  Furbush  v.  Cook,  2  Fish.  Pat. 
Gas.  668;  Eames  v.  Cook,  Id.  146;  Waterbury 
Brass  Co.  ▼.  New  York  A  B.  Brass  Oo.  8  Fish. 
Pat.  Cas.  48;  Parker  v.  SUles,  5  McLean,  44. 

Suirgestionsfrom  another,  in  order  that  they 
may  be  sufficient  to  defeat  a  patent  subsequent- 
ly issued,  must  embrace  the  plan  of  the  im- 
provement, and  must  enable  an  ordinary  me- 
chanic to  construct  and  put  the  improvement 
in  successful  operation. 

Agateam  Woolen  Oo.  v.  Jordan,  74  U.  8.  7 
Wall.  588  (19:177);  Putnam  v.  Hickey,  5  Fish. 
Pat  Cas.  884;  Matthews  v.  Skates,  1  Fish.  Pat 
Cas.  602;  Alden  v.  Dewev,  1  Story,  886;  Thom- 
as V.  Weeks,  2  Paine.  92;  Diron  v.  Moyer,  4 
Wash.  68;  National  FeaPier  Duster  Co.  v.  BlUh 
bard,  21  Oft  Oaz.  685. 

Although  the  idea  of  the  invention  and  hints 
concerning  it  came  to  a  patentee  from  others, 
still  if  he  was  the  first  who  gave  to  that  idea  a 
useful  and  practical  form,  his  rights  are  not  to 

hf%  dff Afttfvl 

Teese  v.  Phaps,  1  McAIL  48;  BOl  v.  Daniels, 
1  Fish.  Pat  Cas.  872;  Qpaulding  v.  Tucker, 
Deady,  649;  McMiUin  ▼.  Barclay^  5  Fish.  Pat. 
Cas.  189;  PitU  v.  Hall,  2  Blatchf .  229;  Pitts  v. 
Edmonds,  2  Fish.  Pat  Cas.  52. 

The  government  cannot,  after  the  patent  has 
issued,  make  use  of  the  improvement  any 
more  than  a  private  individual,  without  license 
of  the  inventor  or  nmking  compensation  to 
him. 

U.  S.  V.  Bums,  79  U.  8.  12  Wall.  246  (20: 
888);  Cammever  v.  Newton,  94  U.  8 .  225  (24:72); 
Campbell  v.  James,  17  Blatchf.  48;  Forehand  v. 
Porter  J  15  Fed.  Rep.  256. 

A  bill  in  equity  will  lie  against  an  officer  of 
the  United  States  for  his  imauthorized  use  of  a 
patent,  solely  in  the  service  of  the  government 

U.  8.  ▼.  Lee,  106  U.  8.  196  (27:171);  Louis- 
iana V.  Junsfl,  107  U.  8.  726  (27:458);  Tracy  v. 
Swartwout,  85  U.  8. 10  Pet  94  (9:859);  P^n- 
dexter  v.  Greenhow,  114  (J.  S.  287  (29:191);  Ha- 
fhoodY.  Sovthem,  117 U.  8.  70  (29:811);  Adsit  v. 
Brady,  4  Hill,  682;  Keenan  v.  Southworth,  110 
Mass.  474. 

To  construe  the  instrument  it  is  proper  to  as- 
certain the  intention  of  the  parties,  by  consid- 
ering the  character  in  which  the  party  under- 
takes, the  nature  and  subject  of  the  undertak- 
ing, and  the  terms  employed  in  the  inslrument 
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Auburn  City  Bank  v.  Leonard,  40  Bub.  119; 
Stanton  ▼.  Oamp,  4  Barb.  274;  Broekway  t. 
Allen,  17  Wend.  40;  NeweU  v.  Weat,  18  Blatdit 
114;  Towneend  v.  Cominc,  23  Wend.  485; 
Pinckney  ▼.  Hagadom,  1  Duer,  89. 

When  a  reissue  counts  upon  a  prior  aasign> 
ment  of  the  original  patent  to  the  complainant, 
this  makes,  with  the  ad  of  the  oommissioDer 
grantiuff  the  reissue,  a  prima  fade  case  that  it 
was  vafid  to  reissue  to  the  complainant 

Middletoton  Tool  Oo.  v.  Judd,  8  Fish.  Pat  Cas. 
141;  Cook  V.  Ernest,2  Off. Gaz. 89-98;  Plory 
V.  Parker,  1  Wood.  &  M.  280;  Washburn  ^lL 
MSq.  Oo.  V.  Haish,  4  Fed.  Rep.  900. 
.  Mr.  O.  A.  Jenks.  StMcUor-Gen.,  for  appd- 
lee: 

The  patent  is  not  evidence  of  the  supposed 
invention  having  been  made  at  any  time  ear- 
lier than  its  own  date  or  the  date  of  the  appli- 
cation. 

Wing  V.  Richardson,  2  aiff.  450. 

The  reissue  must  be  for  the  same  invention. 

Giant  Potcder  Oo.  v.  California  Poufder 
Works,  98  U.  8. 187  (25:81);  HeaXd  ▼.  Bice,  104 
U.  8.  758  (26:916). 

If  by  the  record  it  appears  that  there  coold 
not  have  been  any  inadvertence,  accident,  or 
mistake,  in  respect  of  the  matters  sought  to  be 
covered  by  a  reissue,  then,  either  the  rdasne 
must  be  construed  so  as  to  include  such  mat- 
ters, or  must  be  held  to  be  invalid. 

James  v.  CampbeU,  104  U.  8.  871  (26:791); 
Leggett  v.  Awry,  101  U.  8. 259  C^:866);  En- 
kinsdeD.  Mfg.  Oo.  v.  Corbin,  108  U.  8. 789  (26? 
611). 

The  reissue  must  be  held  void  by  reaaon  of 
the  laches  of  the  patentee. 

Miller  y.  Bridgeport  Brass  Oo.lOiV.  8.  ZBII> 
(26:788). 

No  action  can  be  maintained  against  the  de- 
fendant in  this  case. 

James  ▼.  CampbOl,  104  U.  a  859  (96:787); 
Oarr  ▼.  U.SW  U.  8.  488  (25:209);  Oity  y» 
Curtis,  44  U.  8. 8  How.  246  (11 :581). 

Mr.  Justice  Blatchf ord  delivered  the  opin* 
ion  of  the  court: 

This  is  a  suit  in  equity,  brought  by  the  Tale 
Lock  Manufacturing  Company,  a  Ckmnecticat 
corporation,  aeainst  Thomas  L.  James,  to  re- 
cover for  the  alleged  infringement  of  reissued 
letters  patent  No.  8788,  granted  to  the  plaintiff, 
as  assignee  of  8.  N.  Brooks,  administrator  of 
L.  Yale,  Jr.,  deceased,  Julv  1,  1879,  for  ai» 
"  improvement  in  postofflce  boxes,"  on  an  ap- 
plication for  a  reissue  filed  Maj  28,  1879  (the 
original  patent  No.  119212,  having  been  mnt- 
ed  to  Silas  N.  Brooks,  administrator  of  Yale, 
September  19, 1871,  on  an  application  filed  Sep- 
tember 80, 1868;  and  having  been  reisBocd  to- 
said  Brooks,  as  admiid^rator,  July  9,  1872,  as 
No.  4968  on  an  application  for  reissue  filed  Biar 
7, 1872;  and  having  been  again  reissued  to  sai^ 
Brooks,  as  administrator,  Aprfl  24, 1877.  as  Na 
7625,  on  an  application  for  reisBue  filed  April 
19,  1875).  The  circuit  court  dismissed  the  bill, 
and  the  plaintiff  has  appealed  from  its  decree. 

Among  other  defenses,  the  answer  aels  up 
that  each  of  the  three  reinues  was  not  for  the* 
same  invention  as  the  original  patent,  bat  ooo- 
tained  material  new  matter,  and  was  therefoi» 
invalid. 

Reiarae  No.  8788  was  the  subject  of  a  auit  fak 
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eqoHj.  broagbt  in  the  Circuit  Court  of  Uie 
UQiM  Slates  for  the  District  of  Connecticut, 
iff  the  present  plaintiff,  against  ttie  Scovill 
III]  Mtnuf acturing  Company,  in  which  Judge  Ship- 
Dsn,  in  June,  1880,  gave  a  decree  for  the  plaint- 
iff as  to  the  first  and  second  claims  of  the 
pstent.    18  Blatchf .  248. 

The  original  patent  contained  the  following 
description  of  the  invention:  "  This  invention 
idites  to  an  improvement  in  the  eoTUtrueHon  qf 
the  fronts  of  poetofflce  boxes,  and  consists  in 
msking  said  fronts,  including  the  doors  and  box 
fnmes,  of  metal,  and  in  eecuring  thefratnee  to 
the  wooden  pigeon  holee  by  rivete  eonneeUng  the 
ftema  with  each  other  at  top,  bottom,  and  eidee. 
The  body  of  theee  boxes  is  to  be  made  of  wood, 
is  the  usual  manner,  namely,  a  series  of  pigeon 
boles;  but  the  front  of  the  box  and  the  door 
fume  are  made  of  iron  or  other  suitable  metal 
Each  door  frame  or  box  front  is  so  made  that 
it  aida  in  coverine  the  edge  of  the  wooden  par- 
tition or  pigeon  holes,  and  is  connected  with 
the  other  frames  above,  below,  and  on  each  side 
of  it  in  such  manner  that  the  frames  make  a 
eootiniious  frontage,  no  part  of  which  can  be 
removed  (from  the  outside)  without  pulling 
down  other  parts  andhreaking  the  toood  teork, 
m  that  a  eurreptitioue  removal  qf  the  front  of 
amy  beet,  in  order  togetpoeeeenon  if  ite  contents, 
it  praetieally  impoeeible.    Each  frame,  made, 
ss  before  stated,  of  metal,  has  all  around  it  a 
flsnge,  a  a,  which  protects  the  outside  of  the 
wood  work.    The  sides  of  the  frame  b  b  enter 
and  fit  closely  against  the  wood  forming  the 
pigeoo  holes,  and  may  be  continuous  or  notched 
oat  at  intervals:  and  each  frame  has  attached 
to  k  ooe  leaf  of  two  or  more  hinges,  e  e.    The 
door  i»  of  iron,  solid  at  top,  where  the  lock  d 
H  attached,  and  having  an  opening,  e,  below, 
is  wliich  a  plate  of  glass  is  secured.    I  prefer 
to  locate  rods  ff  bemnd  the  plate,  to  prevent 
the  introduction  of  a  hand  if  the  glass  be 
bfoken,  and  eo  to  form  the  door  that,  when  shut, 
it  eaters  within  the  frame  (eeegg),  so  that  it 
cuiaoi  be  lifted  from  its  hinges.    When  the 
frames  are  all  in  pUice,  each  frame  is  riveted 
throogfa  the  wood  work  to  its  four  neighbors 
(•ee  k  A,  Fig.  2),  and  thue  a  continuous  iron 
txxmtMge  ie  formed.    Bach  door  has  a  small 
spring  bolt,  I,  and  a  lock,  d,  attached  to  it,  the 
two  operating  together  and  forming,  in  the 
haode  of  the  posuuaster,  a  perfect  safeguard 
*g******  ^1  entrance  to  the  box  bv  means  of  the 
kry.  as  ia  more  particularly  set  forth  in  myap- 
fiecaUon,  for  a  patent  tkertfcr,  made  equal  date 
witktAisr 

That  patent  bad  two  daims,  as  follows:  *'  1. 
The  ootnbination  of  several  box  frames  with 
each  other  and  with  pigeon  holes,  ss  described, 
by  meftna  of  rivets  passing  through  the  frames. 
SM  the  wood  work  entermg  between  the  ssia 
frmaca.  the  combination  bemg  substantially  as 
described.  2.  The  above,  in  combination  toith 
t%a  Jtangem^  makino  part  qf  theframee  and  pro- 
'  g  amd  indooing  the  exterior  of  the  wood 
mb&iantiaUy  ae  eetfortK" 

irsl  reissue,  No.  4968,  contained  the 
foOowioi^  description  of  the  invention:  "  Thii 
Ibv«bUoo  relates  to  an  improvement  in  the 
.'roDts  of  postofllce  boxes,  and  consists  in  mak- 
tag  eakl  fronts,  including  the  doors  and  box 
o€  nieial,  eaid  &cd  framee  being  eon- 
s^  aeto,  overlap  and  eomr,  i%  whole  or 


au  cs. 


in  part,  thefront  edgee  qf  the  wooden  pigeon  hoUe 
to  wJiieh  theu  are  affiled.  The  body  of  ^  boxes 
is  to  be  made  of  wood  in  the  usual  manner,  etis., 
a  series  of  pigeon  holes;  but  the  front  of  the 
box  and  the  door  frame  are  made  of  iron  or 
other  suitable  metal  Each  door  fnune  or  box 
front  is  so  made  that  it  -aids  in  covering  the 
edge  of  the  wooden  partition  or  pigeon  holes, 
and  is  connected  with  the  other  frames  above, 
below,  and  on  each  side  of  it  in  such  manner 
that  the  frames  wiU  make  a  continuous  frontage, 
no  part  of  which  can  be  removed  from  the  out- 
side without  pulling  down  other  parts.  Each 
frame,  made,  as  before  stated,  of  metal,  has 
all  around  it  a  flange,  a  a,  which  protects  the 
outside  or  edgee  of  toe  wood  work.  The  sides 
pf  the  frame  b  b  enter  and  fit  closely  against  the 
wood  forming  the  pigeon  boles,  and  may  be 
continuous  or  notched  out  at  intervals;  and  each 
frame  has  attached  to  it  one  leaf  of  two  or  more 
hinges,  e  e.  The  door  may  be  of  any  detirable 
metal,  solid  where  the  lock  d  is  attached,  and 
having  an  opening,  e,  below,  in  which  a  plate 
of  glass  is  secured.  I  prefer  to  locate  rods// 
behind  the  phite,  to  prevent  the  introduction  of 
a  hand  if  the  glass  be  broken.  The  door  it  eo 
eonetrueted  tbki,  when  shut,  it  enters  within 
the  frame^so  that  it  cannot  be  lifted  from  its 
hinges.  When  the  frames  are  all  in  place,  each 
frame  is  riveted  through  the  woodwork  to  its 
four  neighbors  (see  A  A,  Fig.  2),  and  in  thi$ 
%eay  forme  a  continuous  metal  frontage.  The 
doorfor  each  frame  has  a  small  spring  bolt,  i, 
and  a  lock,  (2,  attached  to  it,  the  two  operating 
together  and  forming,  in  the  hands  of  the  post- 
master a  perfect  safeguard  against  all  entrance 
to  the  box  by  means  of  the  key,  as  is  more  par- 
ticularly set  forth  in  lettere  patent  granted  to  me 
on  theX4th  day  of  October,  JS7t,  and  numbered 

That  reissue  contained  two  claims,  as  fol- 
lows: "1.  The  combination  of  several  box 
frames  with  each  other  and  with  pigeon  holes, 
as  described,  by  means  of  rivets  passing 
through  the  frames,  and  the  wood  work  enter- 
ing between  the  said  frames,  the  combination 
being  substantially  as  described.  2.  Theeon^ 
bination  of  two  or  more  metallic  framee  and  doore 
and  lockewith  pigeon  holee,  eatd  framee  having 
flanges,  which  protect  and  inclose  wholly  or  in  pari 
the  front  edges  of  said  pigeon  lides" 

IVL  order  to  a  comparison  of  the  specification 
and  claims  of  the  first  relBsue  with  the  specifl« 
cation  and  claims  of  the  original  patent,  the 
parts  of  each  which  are  not  found  in  the  other 
are  above  put  in  italics. 

The  specification  and  claims  of  reissue  No. 
8788 'are  as  follows:  "This  invention  consists 
in  an  improvement  in  the  construction  of  post- 
office  boxes;  audits  chief  feature  is  the  combi- 
nation  of  a  tier  of  pigeon  holes  made  of  wood 
with  a  continuous  frontage  of  metal,  such 
frontage  consisting  of  doors  and  their  frames, 
which  latter  cover  the  ends  of  the  boards 
which  form  the  pigeon  holes.  A  series  of 
wooden  pigeon  holes,  open  at  the  rear,  and  cov- 
ered at  tne  front,  or  on  the  outside,  br  a  p^- 
manent  glass  front,  is  very  old;  and  suon  a 
series  was  used  for  postoffice  boxes,  and  in 
hotels  as  a  receptacle  for  keys,  cards,  letters, 
etc  There  has  also  been  in  use  a  series  of 
wooden  pigeon  holes,  each  provided  atone  end 
with  a  door,  as  described  in  the  patent  granted 
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to  Jacob  Beldler.  May  28.  1866;  bat  ia  this 
patent  the  door  is  described  as  hinged  to  the 
wood,  and  the  construction  is  consequently  in- 
secure, as  an  ordinary  pocket  knife  or  small 
chisel  will,  even  in  inexperienced  hands,  suffice 
to  cut  away  the  wood  or  pry  off  the  door,  so 
that  the  boxes  may  be  entered.  Pigeon  boles 
made  of  iron  or  other  metal  are  difficult  to  con- 
struct and  veiy  costly;  but  such  pigeon  holes, 
each  provided  with  an  ordinair  metal  door, 
would  be  sufficiently  secure.  Such  a  degree 
of  security  at  a  comparatiyely  low  cost  is  at- 
tained by  covering  the  front  of  a  series  of 
wooden  pigeon  holes  with  a  continuous  metal- 
lic frontage,  that  is,  a  frontage  which  presents 
a  continuous  surface  of  metal,  or,  in  other 
words,  a  surface  which  covers  the  ends  of  the 
wooden  pigeon  holes  in  such  manner  that 
those  portions  of  the  wood  in  which  the  me- 
tallic frames  are  attached  cannot  be  attacked 
when  the  doors  making  part  of  the  frontage  are 
closed.  In  constructing  Tale's  invention  the 
body  of  the  boxes  or  the  series  of  pigeon  holes 
is  to  be  made  of  wood  in  any  usual  manner, 
and  the  fronts  thereof,  viz.,  the  doors  and  their 
frames  are  to  be  made  of  iron  or  other  suitable 
metal.  Each  door  frame  is  of  such  size  that  it 
aids  in  covering  the  ends  of  the  wooden  parti- 
tions that  form  the  pigeon  holes  to  which  it  is 
applied,  and  these  frames  (see  Fig.  1)  are  of 
such  size  and  shape,  that,  where  a  series  of 
them  are  combined  with  a  series  of  pigeon 
holes,  they  cover  the  whole  of  the  ends  oi  the 
wood.  &6tk  door  frame  is  a  plate  of  metal,  a 
a,  which,  when  in  place,  overlaps  a  part  of  the 
ends  of  the  wood  work  surrounding  the  pigeon 
hole,  the  outside  of  the  frame  inclosing  a 
greater  area  than  the  orifice  of  the  pigeon  hole, 
and  each  frame  has  an  ear,  b  b,  which  enters 
the  pigeon  hole;  but  this  ear  may  be  either  con- 
tinuous or  notched  out  at  intervals.  The  door 
is  of  iron  or  other  metal,  solid  at  top  and  having 
an  opening,  e,  below,  in  which  a  plato  of  glass 
is  secured,  and  is  hinged  to  the  frame  as  at  e&. 
It  is  preferable  to  locate  rods//  behind  the 
plate,  so  as  to  prevent  the  introduction  of  a 
nand  if  the  glass  be  broken,  and  so  to  form 
and  hinge  Uie  door  that,  when  shut,  it  enters 
within  the  frame,  so  that  it  cannot  be  lifted 
from  its  hinges  when  shut.  When  the  frames 
are  all  in  place,  each  frame  is  riveted  or  bolted 
to  the  wood  work,  to  fasten  it  thereto,  and  is 
also  riveted  or  bolted  to  its  four  neighbors,  to 
secure  the  frames  to  each  other.  (See  n  h,  Fig.  2) 
Thus  each  frame  is  secured  to  the  wood  work, 
so  that  it  cannot  be  removed  till  the  rivet  or  the 
wood  work  is  cut  away  or  broken.  Wh^n  all 
the  frames  are  in  place,  a  continuous  metallic 
frontage  protecting  the  wood  work  is  presented 
upon  the  outside  of  the  series  of  boxes,  that  is, 
the  side  where  the  public  can  approach  the 
boxes.  Each  door  has  a  lock  attached  to  it,  the 
bolt  of  which  is  actuated  through  the  interven- 
tion of  an  arm,  k,  in  the  manner  and  for  the 
purposes  set  forth  in  a  patent  granted  for  the 
mvention  of  Linus  Tale.  Jr.,  on  the  24th  day 
of  October,  1871,  No.  120177.  An  iron  door 
in  an  iron  frame  is  not  claimed  as  of  Tale's  in- 
vention, as  such  doors  have  been  used  in  safe 
vaults  and  for  furnaces. 

"What  is  claimed  as  the  invention  of  said 
Linus  Tale,  Jr.,  deceased,  is,  1.  The  combina- 
tion, substantially  as  specified,  of  a  series  of 
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metallic  door  frames  and  doors  with  a  series  of 
wooden  pigeon  holes,  whereby  a  series  of  p08l> 
office  boxes  with  a  continuous  metallic  front- 
age is  formed.  2.  The  combination,  substan- 
tially as  described,  of  a  series  of  wooden  pigeon 
holes  with  a  series  of  metallic  door  frames  ami 
doors,  and  with  rivets  or  bolts  which  attach 
the  frames  to  the  wood  work,  whereby  a  con- 
tmuous  metallic  frontage  secured  to  the  wood- 
work of  pigeon  holes  is  obtained.  3.  Ths 
combination,  substantiallv  as  described,  of  a 
series  of  wooden  pigeon  holes  with  a  series  of 
metallic  door  frames  and  doors,  and  with  rivets 
or  bolts  which  attach  the  fitunes  both  to  the 
wood  work  and  to  each  other,  the  combination 
being  substantially  such  as  described.  4.-  The 
combination  of  a  metallic  door  with  a  glass 
panel  and  with  a  frame  to  which  the  door  is 
hinged,  said  frame  being  so  constructed  as  to 
cover  a  part  of  the  ends  of  the  wooden  parti- 
tions forming  pigeon  holes  and  being  applied 
thereto,  the  combination  being  substantially  as 
specified.  5.  The  combination  of  a  postoffioe 
box  or  pigeon  hole,  open  at  the  rear,  with  a 
metallic  frame  and  door  to  protect  the  front  end 
ot  it" 

Claims  4  and  5  were  disclaimed  by  the  plaint- 
iflf  November  29, 1880. 

Claim  1  of  the  first  reissue  was  the  same  as 
claim  one  of  the  original  patent,  while  claim  3 
of  the  first  reissue  was  in  these  words:  '*2,  The 
comldnation  of  two  or  more  metallic  frames 
and  doors  and  locks  with  pigeon  holes,  said 
frames  having  fianges,  which  protect  and  in* 
close  wholly  or  in  part  the  front  edges  of  said 
pieeon  holes." 

in  the  opinion  of  the  circuit  court  in  the 
present  case  (22  Blatchf .  294),  Judffe  Shipman 
savs:    '*The  defendant,  as  postmaster  in  the 
City  of  New  Tork,  and  not  otherwise,  used  in 
the  postoffice,  provided  and  equipped  for  him 
by  tne  United  States  Government, wooden  post- 
office  boxes,  with  metellic  fronts  and  dooca 
and  open  at  the  rear.    They  were  manufact> 
ured  by  the  Johnson  Rotary  Lock  Company. 
The  doors  and  door  frames  made  a  continuous 
metallic  frontaire.    The  door  frames  were  se- 
cured to  each  other  and  to  the  wood  work  as 
follows:    At  about  the  middle  of  each  vertical 
edffe  of  each  door  frame  there  was  a  triangular 
hole,  which,  with  the  corresponding  hole  m  the 
adioining  doorframe,  made  a rectan^lar  bde, 
through  which  the  metal  fastening  bolt,  com- 
pletely filling  such  hole,  was  passed,  the  beads 
of  such  bolts  overlapping  the  contiguooa  edges 
of  adjoining  metallic  fronts,  and  the  bolt  itaelf 
passing  through  the  wooden  partition  between 
the  adioining  pigeon  holes,  and  beings  secured 
at  the  back  thereof,  within  the  postoffice  room, 
bv  a  nut  screwed  upon  the  end  of  the    bolt, 
lliere  were  other  boxes  constructed  aubstan* 
tially  as  above  described,  excepting  that  the 
metal  front  of  each  pigeon  hole  wa^i  fastened  to 
the   wood   work  by  means   of  flangea   and 
screws,  but  the   screws  which  attached   the 
frames  to  the  wood  work  did  not  attach  tbe 
frames  to  each  other.    Neither  series  of  boxes 
would  have  infringed  either  claim  of  the  orig- 
inal patent.    Each  series  infringes  the  fi  rsl  and 
second  claims  of  the  present  reissue,   unless 
these  claims  are  to  receive  a  constniction  which 
shall  compel  the  metallic  frontage  to  lie  made 
continuous  by  rivets,  bolts,orfiastenings  which 
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1687.  Tale  Lock  Hro.  Co.  ▼.  Jako. 

■ban  attach  tbe  fnmci  botb  to  the  wood  work  |  ierlcaof  pl|poDholei,biit 

and  to  each  adjoining  frame.    Theplatntia  in 

*IalB  Ui«t  Uiwe  claim  Bbould  not  receive  aucl 

a  coDStroctioii,  because  it  has  been  found  thai 

the  iDvendoii  of  the  speciScatioo  of  the  reissue, 

althon^  a  bioader  one  than  was  described  ii 

tbe  miginal  patent,  is  the  invention  which  the 

bistorv  of  the  art  and  tbe  patent  sbow  ahouU 

have  been  described,  and  because  tbe  first  re 

Isnie  was  promptly  appiied  for,  and.  as  issued, 

included  in  Its  second  claim,  in  the  view  of  th< 

elaintiff,  tbesame  Invention  which  isdescribed 
I  the  lat  and  Sd  claims  of  the  reissue.  Tht 
defendant  savs,  amoDg  other  tbinss,  tbat.sinGt 
tbe  cases  of  MiUer  v.  Bridgeport  Snm  Go.  104 
U.  a.  8S0  [26:783],  and  Jameiy.  QimpMt.  Id. 
SS6  [g6:TBB],  it  has  been  settled  by  the  supreme 
court  that  the  Commissioner  of  Patents,  in 
allowing  the  1st  and  2d  clainu,  exceeded  hie 
jurisdiction,  because  tbe  invention  which  woe 
first  applied  for  and  was  'complete  in  iUelf.' 
vas  clearly,  specifically,  and  fully  described 
In  the  original  specification  and  in  tbe  claim, 
and  an  eipandeo  claim  would  necessarily  in. 
elude  an  invention  which  was  not  sought  tote 
described  in  tbe  original  patent;  and,  further- 
more, that  there  could  have  been  no  inadvert- 
ence or  mialoke,  because  the  original  patent 
and  the  accompanying  documents  show  thai 
tbe  patentee  'did  not  Intend  it'  (the  patent)  'to 
embrace  any  such  broad  invention'  as  was  de- 
scribed in  the  reissue.  Tbe  defendant  also 
Mi  s  ibat  the  patentee,  itf  his  application  for  tbe 
the  first  reis8ue,inefiectually  endeavored  to  alter 
tbe  descripiiun  of  the  Invention,  so  as  to  omit 
tbe  fastenmg  of  the  door  frames  to  each  other 
«s  a  neceesor;  integral  pan  of  tbe  invention, 
«nd  that  the  second  claim  of  the  first  reissue 
canujt  fairly  be  construed  to  permit  such  omis- 
sion, and,  therefore,  that  the  patentee  is  es- 
topped from  insisting  upon  a  broad  construc- 
tion of  the  Ist  and  2d  claims  of  tbe  present  re- 
issue, and  that  these  claims  are  objectionable 
on  account  of  tbe  Uches  of  tbe  patentee.  Tbe 
'file  wrapper  and  contents' of  tbe  first  reissue 
_  wereool  a  part  of  the  record  in  tbe  ikotiU 

Id  Older  to  sbow  tbe  changes  made  in  the 
Ipeciflcation  and  claims  of  the  first  reissue,  as 
they  paaaed  Uirougb  tbe  Patent  Office,  'the 
specification  and  claims  of  that  reissue  as 
granted,  and  tbe  specification  and  claims  of  the 
same  asapplied  for,  are  here  placed  in  parallel 
columns,  tbe  pans  of  the  latter  which  are  not 
contained  In  the  former  being  in  italics  and 
brackets,  and  being  numbered  severally  from 

At  Ap^ttd  War.  As  Ortmted, 

"This  Inventloo  relates  '"Otlt  InveDlJon  relates 

to  an  Improvement  in  to  u  lEDprovemeDt  tn 

the  truaca  of  postoffloe  the  troma  of  postofflce 


eluding  the 

box    Inunee,  of   metkl,    boi.   ...^ 
— ■■'  ■■-"   " 1  being    gftld  boi 


and   Gluaing  t.._ 

""'  *■ —   (ramee.   o(   melal, 
boi  Irames  tielog 

lap  and  cover.  In  whole  lap  and  cover,  in  whole 

orb)  port,  the  front  edges  orlnpiirt,therraDtedgee 

of  the  wooden  triseon  ol   the  woodeo  pireon 

holes  to  whlob  tlie7  are  holes  to  whioh  they  ore 

affixed L> and OtMcurtno  affixed.   Tbebodrofthe 

mtU  framamiaUlptoton  boxee  Is  to  be  made  ot 

Jtola  buiiveli  ursomM^I  wood  In  the  usual  man- 

tlte  usual 
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more  peitlcularlr  set 
forth  In  letten  patent 
Biantedto  meon  theEtlh 
day  of  Ootot>er,J8Tl,  and 


the  box  and  the '  dim  SeOe^  Jr..  deoeased,    i 


SuFBEHB  CouBT  or  THM  UviTED  Statb& 


Ir.  TlTK.   The  oombtna-  )■.  L  Ttao  oomblnktloii  ol 

Hod    of     BBTonl    box  wvenl  box  tnmem  trlOt 
frames  with  eacb  otber 
■nd  wtth     ■ 


tbe  mM  fiMM*,Uie  00 
Mnatlon  belni  sabnan- 

tUllT  M  dM^Ibed.   Seo-  < 

ODd.    The  cxnnbliistloil  I 

ot  two  ov  moi«  metaUio  i 

fnniei  and  doon  tod  i 

looks  wtth  plgeoD  holes,  i 


BaiiBes,  whiob    protect   ' 
turn  enclow,  vhou7  or  in 
part,  tbe    front    edma   : 
of    nld   ^geon    holea,   « 

[•  Third.  ^[^  comblna* 
Hon  q/ uniMtil  nutolUe  box 
/VonKt  wtih  (oeA  othtr 


nndenuf  0/  to 
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On  tbe  Sill  of  May,  18^3,  tbe  Patent  Office 
Eiamlner  called  the  atteotioD  of  the  applicant 
to  tbe  fact  that  tbe  following  matters  in  tbe 
new  apedflcation  were  not  warraDted  b;  tbe 
original  patent,  namelj:  tbe  words  "or  Hcrewg," 
In  tbe  put  marked  "one,"  the  words '-ma7  be." 


being  the  part  marked  "8. 

On  tbe  6tb  of  Haj,  1872,  tbe  applicant  ap- 
pealed to  tbe  ComnussioneT  of  PatentH  in  pet- 
ton,  because  tbe  examiner  had  refused  to  ex- 
amine tbe  case  od  its  merita.  in  view  of  tbe  In- 
troduction ol  8ucb  new  matter;  but,  on  tbe 
next  day,  the  apptjcaot  virtually  withdrew  bis 
appeal,  by  amending  his  application  as  follows: 
Heeraaed  part"l;"  beerased  the  words  "may 
be,"  in  parts  '2"  and  "6,"  and  substituted  in 
eacb  case  the  word  "is;"  be  erased  patts  "3" 
and  "4"  and  substituted  for  the  latier  tbe 
words,  "I  prefer  to  localerods  //behind  tbe 
plate  to  prevent  tbe  introduction  of  a  hand  if 
the  glass  be  broke  " 
and  claim  S,  part 
for  further  action. 

The  application  was  then  reconsidered,  aud 
twiee  rejected,  aud  from  the  second  ra-ection 
the  appllcantappealedlo  the  examiners  lii  chief 
wbo  reversed  the  decision  ot  tbe  examiner,  and 
tbe  reissue  was  granted,  July  9,  1873. 

In  view  of  tbese facts,  JvdgeBUpmtm,  fnfais 
declBion  In  the  present  case  said:  ''It  is  un- 
questionable that  tbe  patentee,  when  he  made 
his  original  application,  intended  to  nj  that 
ills  invention  aid  not  cociBist  simply  In  making, 
by  bis  combinalion  of  metallic  doors,  door 
frames,  and  wooden  boxes  a  continuous  me- 
tallic frontage,  but  that  it  also  consisted  In  the 
way  in  which  tbe  frontage  was  made  contin- 
ous;  tIz.  by  tbe  connectioa  of  tbe  adjoining 
framea  with  eacb  other.  His  definite  and  ex- 
act specification  shows  that  he  supposed  that 
hla  paUalable  invention  was  thus  limited.  He 
described,  with  precision  and  clearness, that  his 
metallic  frontage  was  to  be  mi  constructed  tbat 
tbe  frames  were  to  be  faatooed  to  each  other  at 
top,  bottom,  and  sides,  and  not  merely  to  the 
wood  work,  'A  specific  invention,  complete 
In  itself.'  wasdescrtbed  'fuUy  and  clearly,  with- 
out amblmltv  or  nhnniritv.'    TlnripF  thR  ilsfl. 


out  smblgult7  ot  obacurity.' 
BIS 


Under  the  defl- 


nitlons  which  sia  glren  in  the  dedaioiM  wbkb 
have  been  leferred  to,  and  in  Snaina  T.  A  Mfii. 
O0..V.  Ladd.  102  U.  S.  408  [»:  1841  of  theV 
advertence,  acddeot,  or  mistake  wbui>  permiM 
a  reissue,  when  a  patent  fa  aald  to  be  inopen' 
tlve  on  acoonnt  of  a  defect  or  tnsnffldenCT  is 
tbe  spedficatioD,  which  arose  throu^  such  ia< 
advertenceor  mistake,  and  also  of  the  nstun 
of  the  defectlveDess  or  insufflciencf  whidi  it 
meant  by  the  statute,  there  was  no  mistake,  al- 
though the  patentee  might  bave  foUen  into  an 
— ir  of  Judgmeni,  or  Into  an  e 

donof  tai '        ■    -     - 

jnt,  8ocoi___  -. — . 

In  tbe  recent,  ana,  perhaps.  In  the  earlier  casts, 
was  not  defective  nor  huiiffldent,  either  in  its 
descriptive  portion  or  In  its  claims.  Tlie  sec- 
ond claim  of  tbe  first  reissue,  construed  In  tbe 
light  of  tbe  conremporaneous  facta  which  sra 
shown  In  the  'file  wrapper  and  conlenta,'  can- 
not be  fairly  construed  to  meanametaIIicfroB^ 
age,  irrespective  of  the  fastening  of  the  framM 
to  ^ch  other  through  the  wooa  work.  Were 
this  claim  to  be  construed  without  study  of  tbe 
history  of  tbe  application  as  it  made  its  way 
through  the  Patent  Office,  and  of  the  amend- 
ments which  It  was  compeLed  to  undergo,  it 
would  probably  receive  the  oonstructioa  which 
naturally  belongs  to  the  first  claim  of  tbe  dr*- 
ent  reissue.  But  the  patentee  abandoned,  un- 
der pressure  from  tbe  PatentOfflce,  the  clauaa 
in  tbe  application  which  made  Itie  fasteoing  ol 
the  frames  lo  eacb  oAer  to  be  optional,  and 
abandoned  also  a  proposed  third  claim,  which 
deecrlbed  tbe  box  frames  as  secured  to  the  [Hg- 
eon  boles  '  independently  of  each  other,  by 
means  of  screws  or  other  idmilar  fasteuing.'  In 
view  of  tbe  fact  that  the  Patent  Ofilce  exduded 
from  tbedescriptive  part  of  tbe  speciScatloasug- 
restlons  of  any  other  method  at  fastening  than 
that  by  which  the  framesweretobefasleaedio 
each  other,  it  would  be  singular  If  the  intent  of 
the  office  was  to  iednde  in  the  second  claim  such 
Other  method  of  construction.    If  t  ~ 


and  of  this  knowledge  I  think  there  o 
little  doubt— tbe  pUiniifl  would  notinsii 
tbe  Ist  and  Sd  claims  of  the  present  r 
ouRbt.  In  view  of  the  decision  in  MiUtr  t, 
Bridgeport  Bratl  Co.,  tupra,  to  be  ao  coQSlzued 
as  to  be  any  broader  than  tbe  8d  claim,  which 
requires  the  combination  of  door  bamea,  doors, 
and  pigeon  holes  to  be  by  means  of  rivets  or 
bolls  which  attach  tbe  frames  both  to  the  wood 
work  and  to  each  other." 

It  was  held  that  there  waa  no  Infrlagementi 
and,  on  tbat  ground,  tbe  bill  waa  dismissed. 

We  concur  in  these  view*  of  th«  circuit 
court,  and  in  the  result  whieh  it  reached.  In 
view  of  the  numerous  recent  decUioDs  of  this 
court  on  tbe  subject  of  tdssued  pMenIs,  it 
would  serve  no  good  purpose  to  expand  or 
amplify  tbe  views  to  well  expressed  by  tlte 
jud^  at  circuit.  They  are  supported  bf  the 
decisions  in  MOlert.  BridgmortBranOa.VH 
U.  8.  SSam-nm-.Mahnv.BanMod.  112  U.S. 
SM  [28:6^1;   Fttrker  A  W.  Go.t.    TaU   Cloek 


Our  condiudon  makes  It  annecesskfy  to  oon- 

•Ider  the  defense  raised  In  the  answer,  and 

urged  in  argument,  that  the  poMofflce  boxtt 

186  U.S. 
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dMd  by  tho  defendknt  were  nied  bj  bim  u 
FortmMMt  of  tlte  United  Btalea  at  the  GKy  of 
Kaw  Tork;  thkt  tbe  boxes  wen  the  propertj  of 
tbe  United  Sutei  and  vera  rented  by  It  to 
mndrj  petMne;  tint  the  tent  «u»  part  of  tbe 
poMaf  rerenue  of  tbe  Uoiied  Butea  and  was 
not  a  aontce  of  person^  emolumeDt  to  tbe  de- 
fendant; ibat  it  wu  not  within  tbe  power  of 
tbe  defendant  to  remove  or  alter  the  bozea;  and 
tiiat  tbe  DM  of  such  boxes  at  the  posloffice, 
while  the  defendant  was  postmaster,  waa  not 
an  Infringement  of  the  patent  by  him,  and  did 
not  make  him  liable  to  this  suit 
Deeretq^rmed. 


JOHN  F.  HABTHANFT,  Collector  of  th»- 
toma  for  the  DiamiCT  or  PmuDBLraia, 
Plff.  in  mr.. 
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afMT  Uut  period  la  bonded  warebouaea  or  a  pubuo 
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■uoli  enter,  datiea  have 


■toie,  are  lubleot  < 
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JN  ERROR  to  tbe  arcnlt  Oourt  of  the  United 
StalM  for  tbe  Eastern  District  of  Fennel- 
Tanla,  to  review  a  Judgment  for  plaintifb  in  an 
action  to  recover  an  ezceaa  of  dutlea  exacted 
and  paid.    Jffinned. 


City  of  Pbibwldphla,  and  during  that  year  thev 
imported  from  Legliom,  Italy,  by  tbe  bark 
PellegrK  Modre,  I5D  cases  of  salad  olive  oil, 
and  ten  cases  of  lamp  olive  oiL  Tbe  bark  ar- 
rived at  the  Port  of  Philadelphia  on  Baturdav, 
tbe  30th  of  June,  1888,  and  was  entered  at  the 
customhouse  of  that  port  between  tbe  boutaof 
one  and  two  In  the  afternoon.  It  waa  not  prac- 
ticable on  that  day  after  that  time  to  remove 
the  cases  from  the  veasel  into  any  public 
Blore  or  bonded  warehouse;  and  tbe  next 
(lav,  July  1,  1683,  was  Bunday.  On  the  Ttb  of 
July  the  caaea  were  entered  In  bond  at  tbe  cus- 
tom bouse,  and  on  the  same  dav  the  plalntlSs 
made  a  withdrawal  entry  for  tne  goods,  and 
offered  to  pay  the  defendant,  who  was  at  the 
time  Collector  of  the  port,  duty  thereon  at  tbe 
rate  of  2S  per  cent  ad  vatorem,  as  provided  by 
section  six  of  the  Act  of  Congress  of  Harcb  8, 
126  U.  8.  U.  S.,  Book  81. 
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1888,  23  But  at  L.  4H;  bnt  the  dafeodant  re- 
foaed  to  pennit  tbe  witbdrawal  antry,  or  to  ao- 
cept  the  dn^  at  that  rate,  and  exacted  aa^  on  the 
ifiO  caaea  of  salad  ollre  oil,  saaglng  6i5}Ub  8*1-  [BS6] 
Ions,  at  tbe  rate  of  one  dollar  per  gallon,  and 
on  tbe  ten  cases  of  lamp  olive  oU.  ganging  one 
bmidred  gaUons,  M  the  nte  of  SSceuta  per  gal- 
lon, the  whole  making  the  mm  of  9670.98, 
wbk^  was  p^  by  tbe  plaintifb  within  ten 
days  after  liquidation  of  tne  entry,  tmdet  pn> 
teat,  tbey  oldming  that  the  oil  waa  onlv  sub- 
ject to  duty  at  tbe  rate  of  20  per  cent  od  ealmwR. 
Tbe  difference  between  the  amotut  of  dutlea 
exacted  and  paid,  and  the  amount  which  the 
plaintiffs  claimed  were  leviable  upon  tbe  goods 
—  fourbtindred  and  tbirty-flve  dollars  and 
wo  cents  ($480.68).    Prom  the  dedalon 

- Collector  uie  plaiotlSs  appealed  to  the 

Secretary  of  tbe  Treasury,  who  approved  tbe 
dedalon;  and  thereupon  they  brought  this  ac- 
tion in  tbe  Court  of  Common  Pleaa  for  the 
County  of  Philadelphia  in  Pennsylvania  tore- 
cover  tbe  alleged  excess  of  dutiea  exacted.  On 
petitlou  of  the  Collector  the  action  was  re- 
moved to  the  Circuit  Court  of  the  United  States, 
where  Issue  was  Joined,  and  tbe  action  tried, 
resuldng  in  a  special  verdict,  Ondins  the  sev- 
eral facts  stated  above;  and  also  that  from  tbe 
time  of  tbe  arrival  and  entry  of  tbe  bark  In 
tbe  Port  of  PblladeliAU.  June  80,  1888.  untU 
after  payment  of  tbe  duty  exacted,  July  7,  tbe 
"  veaael  remained  with  unbroken  batches,  and 
with  a  coatom  houae  Inspector  in  charge  of  tbe 

Upon  the  special  verdict  the  court  rendered 
Judgment  for  tbe  plaintifb  for  the  amount 
claimed,  with  intereat;  and  to  review  this  Judg- 
ment tbe  case  la  brought  here  on  wilt  of  error. 
In  his  general  drculat  to  collectors  of  cus- 
toms of  May  10,  16SS,  the  Secretary  of  tbe 
TreoauiT,  in  giving  conatructton  to  section  10 
of  the  Act  of  March  S,  1888,  add  "  that  all 
goods  Imported  before  said  Act  lakea  effect, 
and  wbicb  are  entered  in  bond  on  or  before 
that  dale,  and  for  wUch  permlta  to  land,  dealg- 
nating  the  warebouae,  have  been  Issued,  and 
which  have  nnt  then  been  delivered  on  paymeat 
of  duties,  are  to  be  regarded  as  subject  to  duty 
undersald  Act  Thlsmle  will  prevail,  wbeth» 
goods  are  actually  within  the  walls  of  a 
ted  warehouse  on  that  day,  or  on  the  dock. 


Mr.  O.  JL  J«iika.  Solieitor-Om..  for  plaint 
iff  in  error: 

The  dutlea  did  not  accrue  until  the  veasel  ar 
rived  at  the  port  of  entry. 

U.  B.  V,  rowett,  S  U.  8. 0  Crancb,  873  (8: 120); 
Arnolds.  U.  S.  18  U.8.0Cranch,  120(8: 676); 
MeredithY.  t7.  &  88  U.  8.  ISPet.  404(10:963) 
IT.  a.  V.  Lyman,  1  Mason,  483;  Prineti.  U.  8. 
a  Gall.  304;  Perott  t.  U.  8.  Pet.  0.  C.  306;  U. 
8.  T.  Gobb,  11  Fed  Rep.  76;  U.  8.  v.  Bmim.  2 
Cliff.  B13;  U.  a.  V.  Matdonald,  7aU.  B.  6  Wall. 
658  (18;  616). 

Mr.  Ed«r»rd  Im  ParUna,  for  defendants 
In  error: 

Duties  accrue  on  the  arrival  of  the  veasel  ar 
tbe  port  of  entry;  but  their  amount,  under  the 
Act,  is  to  be  ascertained  wbeo  anterod  for  con- 
sumption. 
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U. 8,  T.  VatDeU,9V. 8.  5 Cranch,  868(8: 138); 
Arnold  v.  U.  8.  18  U.  8.  9  Cranch,  104  (8: 671); 
Sdrrii  y.  DenrUe,  28  U. 8.  8Pet.  806(7:688). 

•A  thing  within  the  intention  is  within  the 
statute,  Uiouffh  not  within  the  letter;  and  a 
thing  within  uxe  letter  is  not  within  the  statute, 
unless  within  the  intention. 

Fioople  V.  UUea  ln$.  Go.  15  Johns.  868;  OaUs 
▼.  First  Nat,  Bank,  100  U.  S.  244  (26: 682);  V. 
a.  V.  Kirby,  74  U.  8.  7  Wall.  482  (19: 27Q. 

Statutes  levying  duties  are  to  be  construed 
liberally  in  favor  of  the  importer  and  against 
the  government. 

U.  S.Y.  Wigdenoorth,  2  8tory,  869;  U,  8, 
Bbd$on,  77  U.  8.  10  WaU.  406  (19: 989);  Oli- 
gvofs  Champagne,  70  n.8. 8  Wall.  145  (18: 121); 
Martrat^  v.  Wiegmann,  121  U.  8.  616 
m:  1015);  MeAndrew  v.  Babertson,  29  Fed. 
Rep.  246. 

Private  bonded  warehouses  are  public  store- 
houses within  the  meaning  of  the  Acts  of  Con- 
gress. 

U.  8,  y.  Maedonald,  72  U.  8.  6  Wall.  647 
(18:512). 

The  government  has  recognized  the  import- 
ing vessel  as  a  warehouse. 

Treas.  B^gulations,  1884,  arts.  788,  758,  pp. 
881,809. 

Mr.  JuHiee  Field  delivered  the  opinion  of 
the  court: 

The  duties  exacted  by  the  Collector,  and 
paid  by  the  importers,  who  were  plaintiffs  be- 
low, were  imposed  by  a  clause  in  section  2504, 
title  88  of  the  Reviised  8tatute8,  p.  478.  As 
the  vessel,  in  which  they  were  brou^t,  ar- 
rived at  the  Port  of  Philadelphia,  and  was  en- 
tered at  the  custom  house  on  the  80th  of  June, 
1888,  they  would  be  deemed  imported  on  that 
day,  so  as  to  be  subject  to  the  duties  thus  pre- 
•cnbed,  were  it  not  for  provisions  Iq  the  Act  of 
March  8,  1888,  and  the  custody  taken  of  the 
vessel  and  goods  by  an  officer  of  the  custom 
house  on  the  day  of  its  arrival  in  pent,  and 
kept  by  him  untu  after  the  first  of  Julv  fol- 
lowing. That  Act  declared  that  on  ana  after 
the  first  day  of  July,  1888,  certain  designate 
sections  should  be  a  substitute  for  title  88  of 
the  Revised  8tatute8.  22  8tat  at  L.  489.  One 
of  these  sections  provides  that  the  duties  on  all 
preparations  known  as  "expressed  oils,"  not 
specifically  enumerated  or  provid<Hl  for  in  the 
Act,  shall  be  25  per  cent  ad  vdlorem.  Olive 
oils,  both  salad  and  lamp,  are  expressed  oils 
within  the  meaning  of  this  section,  and  are  not 
specifically  enumerated  or  provided  for  else- 
where in  the  Act  Section  10  of  the  Act  de- 
clares "that  all  imported  goods,  wares,  and 
merchandise,  which  may  be  in  the  public 
stores  or  bonded  warehouses  on  the  day  and 
year  when  this  Act  shall  go  into  effect,  except 
as  otherwise  provided  in  this  Act,  shall  be  sub- 
jected to  no  other  duty  upon  the  entry  thereof 
for  consumption  than  if  the  same  were  im- 
ported respe'iively  after  that  day;  and  all  goods, 
wares,  and  merchandise  remaining  in  tonded 
warehouses  on  the  day  and  year  this  Act 
shall  take  effect,  and  upon  wluch  the  duties 
shall  have  been  paid,  shall  be  entitled  to  a  re- 
fund of  the  difference,  between  the  amount  of 
duties  paid  and  the  amount  of  duties  said 
goods,  wftresy  and  merchandise  would  be  sub- 
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ject  to  if  the  same  were  imported  ieq)ectively 
after  that  date."    22  8tat.  at  L.  525. 

The  plain  meaning  of  this  section  is  that, 
though  goods  are  imported  before  Uie  Act  takes 
effect,  vet  if  they  are  kept  untfl  after   thai 
period  m  a  public  store  or  bonded  warehouse, 
that  is,  in  the  custody  and  under  the  control  of 
officers  of  the  customs,  they  shall  be  subjected    I^^ 
only  to  the  duties  thereafter  leviable  when  they 
are  entered  for  consumption.    If,  previously 
to  such  entry,  .duties  have  been  paid  on  goods 
imported  before  the  Act  took  effect,  which 
are  afterwards  kept  in  a  public  store  or  bonded 
warehouse,  that  is,  in  the  custody  and  conooi 
of  officers  of  the  government,  the  importer  ii    - 
entitled  to  a  refund  of  the  difference  between 
the  amount  paid  and  the  amount  which  would 
be  leviable  ii  they  were  imported  after  the  Act 
took  effect.    In  other  words,  goods  imported 
before  the  Act  took  effect,  if  kept  m  the 
custody  and  control  of  the  government,  are  to 
be  charged  with  duties  according  to  the  law  in 
force  when  they  are  entered  for  consuraptioa; 
that  IB,  when  passed  over  to  the  control  of  the 
importer  or  owner.    The  place  in  which  the 
ffoods  are  thus  kept  is  not  the  essential  imxx 
but  the  custody  of  the  government,  and  the 
consequent  exclusion  of  control  over  them  by 
the  owner,  which  calls  for  the  suspensioD  A 
previous  duties.    There  is  manifest  Justice  in 
the  rule  that  goods  thus  withheld  from  the  con- 
trol of  the  owner  or  importer  shall  be  sabled 
only  to  such  duties  as  are  leviable  by  the  taw 
when  he  is  at  liberty  to  take  possession  of  them. 
Ordinarily,  goods  m  the  custody  imd  ccmtrol  \ 
of  officers  of  the  customs  are  placed  in  a  publie 
store  or  bonded  warehouse;  and  thus  the  desig- 
nation of  the  goods  as  thus  placed  is^n  the  legis- 
lation of  Congress,  in  effect  a  desigpiation,  and 
no  more,  of  tiieir  being  in  such  ciStodv.    But 
goods  on  board  of  a  ship,  in  charge  of  a  cos- 
tom  house  officer,  ineliminary  toCheirronoyal 
to  a  public  store  or  a  bonded  warehouse,  and 
during  the  time  necessary  for  that  purpose,  are 
in  like  custody,  and  so  are,  within  the  spirit 
and  intent  oi  the  law,  subiect  only  to  sucb 
duties  as  are  leviable  when  the  eoods  are  freed 
from  such  custody.    8o  f ar  as  tne  government 
is  concerned,  they  are  in  the  same  position  as 
if  technically  in  a  public  store  or  bonded  ware- 
house. When  in  either  of  those  plaoeSytliMqrcaik-     [Sj 
not  be  removed  without  a  permit  f nnn  tlie  col- 
lector.   When  on  shipboud,  in  chiuge  of  a 
custom  house  inspector,  they  are  in  the  same 
condition,  and  cannot  be  removed  without  a 
like  permit.  By  statute,  collectors  are  required 
to  put  one  or  more  inspectors  on  board  of  exerr 
vessel  immediately  on  her  coming  within  a  col- 
lection district:  and  no  merchan(5se  can  be  on- 
loaded  or  removed  from  the  vessel  without  » 
permit  in  writing  from  the  collector.     Rev. 
Stat.  §§  2875,  2876. 

The  Act  of  Congress  of  Mardi  28,  1854^ 
which  \b  now  embraced  in  section  2971  of  the 
Revised  Statutes,  in  providing  for  the  deposit 
of  goods  in  public  stores  and  bonded  ware- 
houses, declares  that  "any  goods  remaining  ia 
public  store  or  bonded  warehouse  beyond 
three  years  shall  be  regarded  as  abandoned  t«> 
the  govemmentj^'  and  In  the  construction  qi# 
this  clause  the  Treasury  Department  has  de» 
dded  that  the  period  limited  for  their  remain-- 
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for  in  a  public  store  or  a  bonded  warehouse  in- 
dudet  the  time  on  shipboard,  after  the  arrival 
of  ibe  ship  in  port.  Treasury  Regulations, 
1657.  art  488. 

We  are,  therefore,  of  opinion  that,  within 
tbe  ipirit  and  intent  of  the  10th  section  of  the 
Act  of  March  8,  1883,  the  goods  were  not 
chargeable  with  duties,  whilst  on  board  the 
btric,  fai  custody  of  an  officer  of  the  customs, 
ti  toy  greater  rate  than  they  would  have  been 
cfatrgieaDle  if  in  ci^tody  of  such  officer  in  a  pub- 
lic rtoreor  bonded  warenouseofthegoverament; 
Hid  that  theref  OTe  duties  were  only  leviable  on 
tbe  goods  bf  the  Act  which  went  into  eilecton 
theimof  July,  1888.  The  intent  of  the  Legisla- 
lure  is  to  be  followed,  even  if  not  strictly  within 
tbe  letter  of  the  statute.    It  follows  that  the  con- 
itniction  placed  upon  the  section  by  the  Sec- 
fclanrof  the  Treasury  in  his  circular  of  May 
IV,  IM,  to  collectors  of  customs,  is  correct,  so 
fir  ts  it  recognizes  as  sub Ject  to  duties  under 
k  goods  imported  before  the  Act  took  effect, 
whether  "actually  within  the  walls  of  a  bond- 
ed warehouse  on  that  day,  or  on  the  dock,  or 
00  shipboard  in  port,  or  undergoing  trans- 
portation   in  bond,  either  after  appraisal  or 
nader  the  Immediate  Transportation  Act;"  but 
ii  incorrect  so  far  as  it  limits  the  application  of 
tbe  rule  to  coods  imported  before  the  Act  took 
cflfcL  *'whK±  are  entered  in  tx>nd  on  or  before 
Ibat  mte,  and  for  which  permits  to  land,  desig- 
saUnc  the  warehouse,  have  l)een  issued,  and 
which  have  not  then  been  delivered  on  payment 
o#  duties."    If  goods  thus  imported  can  be 
|.    bfoogfat  within  the  provisions  of  the  10th  sec- 
tioe  m  anv  case,  when  iy>t  actually  in  a  public 
More  or  bonded  warehouse,  they  should  be 
decoMd  within  those  provisions  when,  by  rea- 
son oi  the  custod  V  of  officers  of  the  customs, 
ii  is  Imprmcticable  to  remove  them  from  the 
vobbI,  whether  they  are  at  the  timeentered  In 
boodor  not 
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limUNtp  cf  agenU  f^  not  hfinging  action  to 

back  illegal  duUet  paid. 


Vvom  tbm  fmcta  of  the  case,  belct,  that  ft  was  the 
4wtj  of  tbm  defeodADta,  as  agents  of  the  plaintiffs, 
the  ooUeotor  to  re- 


brtmchtatutt 

•ok  tbe  ezoMi  of  duties  paid  on  Importa- 

of   soods  for  the  plaintiffs,  the  defendaDts 

sooh  6nij  and  having  been  relied 

tbe  plalnttAi  to  perform  It;  and  also  heid 

laf endants  are  luble  to  the  plaintiffs,  for 

iML  pi  reason  of  having  omitted  to  bring 

ajFauMt  the  ooUeotor  until  the  time  re- 

by  aMtute  for  such  suit  had  elapsed. 
[No.  187.] 
Affmad  Fhb.  16, 1888.    Decided  March  19, 1888. 

Jf  ERROR  to  tbe  Circuit  Court  of  the  United 
for  tbe  Southern  District  of  New  York, 
to  rrrlew  a  lodgment  In  favor  of  plaintiffs,  for 
•  fsdore  o#  defendants  to  sue  for  eicess  of  du- 
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ties  vdthin  the  time  required  by  statute.  4A 
Jinned, 

The  facts  are  stated  in  the  opinion. 

Mr.  Edwin  B.  Smith*  for  plaintiffs  hi  er- 
ror: 

Implied  promises,  or  promises  in  law,  exist 
only  when  there  is  no  express  promise  betweeo 
theparties. 

Hawkine  v.  U.  8. 96  U.  8.  697  (24:610):  Out- 
ier  V.  PmieU,  2  Smith,  Lead.  Cas.  17;  WhiUng 
V.  Sullivan,  7  Mass.  107;  Oallotoay  v.  Hdmee^ 
1  Doug.  (Mich.)  380;  WaUm  v.  Dade,  U  Me. 
875;  Brillon  v.  Turner,  6  N.  H.  491. 

Here  was  a  declaration  which  excludes  any 
implied  promise. 

Ladd  V.  Franklin,  Zl  Conn.  62;  Roberts  v. 
Barker,  1  Cromp.  &  M.  808. 

An  executory  contract  is  one  in  which  a 

n  binds  himself  to  do,  or  not  to  do,  a  par- 
r  thing. 
Marshall,  Oh.J.,\n  Fletcher  v.  Peck,  10  U.  S. 
6  Cranch,  186  (8:177). 
There  was  no  acceptance. 
Tavlor  v.  Bennie,  85  Barb.  276;  Myere  v. 
Smith,  48  Barb.  614;  Shnmott  y.  Biddel,  2  Foster 

6  F.  142. 

To  make  a  valid  contract  it  is  not  only  neo- 
essarr  that  the  minds  of  the  contracting  parties 
should  meet  on  the  subject  of  the  contract,  but 
they  must  conununicate  that  fact  to  each  other. 

FHth  V.  Lawrence,  1  Paige,  442;  MinneapoUe 
dfSt.L.R  Co.  V.  Columbue  RoUing  MM,  119 
U.  S.  151(80:877);  Broum  v.  N.  T.  CM.  R  B. 
Co.  44  N.  Y.  79;  Nundy  v.  Matthews,  84  Hun, 
78;  Topping  Y.  Smrde,  1  £.  D.  Smith,  610;  Baay 
ter  V.  Biehop,  65  Iowa,  582;  Peto  v.  CHouceetor 
Flnt  Nat.  Bank,  180  Masa.  897. 

Whatever  contract  existed  between  thesepar- 
ties  was  a  New  York  contract;  and  New  x  oA 
decisions  would  indicate  the  legal  rules  apf^ 
cable  to  the  formation,  as  well  as  to  the  perform- 
ance of  the  contract. 

McIntyrcY.  Parke,  ZUeU  207;  Haaardw.  Ifem 
England  M.  Ins.  Co.  1  Smnn.  224;  A  (7. 88  U. 
S.  8  Pet  586  (8:1058);  VasearY.  Camp  At  N. 
Y.  441;  Trewr  v.  Wood,  86  N.  Y.  807;  Howard 
V.  i^y,  61  N.  Y.  865, 866;  Wayne  County  Sao. 
Bank  v.  Low,  6  Abb.  N.  C.  90;  ChUa  v.  NeUon, 

7  Dana,  281:  Leoy  v.  Cohen,  4  <}a.  1;  TaylocY. 
Merchants  F.  Ins.  Co.  50  U.  S.  9  How.  890  (18: 
1^ 

unless  Burgess  &  Sons,  by  what  was  ooii> 
tained  In  these  letters,  were  bound  to  permit 
Bowerman  Brothers  to  commence  and  conduct 
this  litigation,  and  to  pay  them  for  so  doing, 
then  the  latter  was  not  bound. 

TuttleY.  Love,  7  Johns.  470;  Tucker  v.  Woods. 
12  Johns.  190;  Eliason  v.  Henshaw,  17  U.  S.  4 
Wheat.  225  (4:556);  Head  y.  Providence  Ins.  Co. 
6  U.  S.  2  Cranch,  127  (2:229);  Essob  Turnpike 
Corp.  V.  ColUns,  8  Mass.  299;  Carr  v.  Ih^,  9^ 
U.  8. 14  Pet.  77  (10:861);  First  Nat.  Bank  v. 
BaU,  101 U.  S.  48  (25:824);  Martin  v.  Black,  21 
Ala.  729;  Hutcheson  v.  Blakeman,  8  Met  (Ky.> 
80:  Allen  v.  Roberts,  2  Bibb,  98;  Bmerson  v. 
©t^,^.29Pa.858;  biaymakerY.  Irwin,4  WhvX 
880;  Jeckwith  v.  Cheever,  21 N.  H.  41;  McKin^ 
ley  V.  Watkins,  18  HI.  148;  Maclay  v.  Bartey, 
90D].  525:  Esmay  v.  ^or<<m,  18  111.  486,  487; 
Van  Valkenburg  v.  Rofjcrs,  18  Mich.  180:  Fors^ 
ter  V.  Ulman,  i  Cent.  Rep.  848,  64  Md.  581; 
Knight  v.  Codey,  84  Iowa,  218;  Oreve  ▼. 
Ganger,  86  Wis,  869. 
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The  mere  detenniDatioii  of  the  mind,  unact- 
ed upon,  can  never  be  an  acceptance. 

TVmk^t  ▼.  fFtfod,  86  N.  Y.  810;  The  Palo  AUo, 
2  Ware,  867, 858;  HaUock  y.  Oommereial  Ins. 
Oo.  26  N.  J.  L.  280;  MacUer  ▼.  Frith,  6  Wend. 
108;  TrauniHneY.8eUeni96KBJi,Ul, 

It  was  erroneous  for  the  court  to  assume  the 
existence  of  a  consideration. 

Thome  ▼.  Deae,  4  Johns.  84,  07;  Burnet  v. 
Bi$oo,  Id.  286;  Smedee  •▼.  Bank  of  Utica,  20 
Johns.  879;  Rose  v.  U,  8,  Tel.  Oo.  8  Abb.  Pr.  N. 
8.  408:  8.  0.  6  Robt  807;  Boniface  ▼.  Relyea,  5 
Abb.  Pr.  N.  8.  267;  8.  C.  6  Robt.  406;  D(mpe  ▼. 
Oenin,  1  8weeny,  82;  Coleman  ▼.  Eyre,  Id.  488; 
Ptcmle  y.  8haU,  9  Cow.  778. 

The  jury  should  have  been  permitted  to  de- 
termine what  the  fact  was. 

Pendleton  y,' Empire  Stone  Dreeeing  €h,  19 
N.  Y.  18;  Smith  v.  Long  Island  R,  B.  €h.  9B 
Hun,  89;  PmteU  ▼.  iWeft.  71  N.  Y.  71;  Hdrty. 
Hudson  Biver  Bridge  Go.  80  N.  Y.  622. 

All  that  passed  in  relation  to  the  particular 
subject  matter  which  is  the  basis  of  tnis  action 
was  in  writing;  hence,  whether  or  not  it  amount- 
ed to  a  l^gal  contract  was  for  the  court.  Taken 
by  itself,  the  correspondence  does  not  show  a 
contract,  and  the  motion  to  dismiss  should  have 
been  firranted 

EtHng  v.  U.  8.  Bank,2iTJ.  8.  11  Wheat.  59 
(6:419);  Barreda,Y.  Sil^bee,  62  U.  8.  21  How.  168 
(16:98);  laHgi  ▼.  Brovon,  58  U.  8. 17  How.  188, 
196  (15:208, 218);  West  v.  Smith,  101  U.  8.  270 
(25:812):  Goodlett  ▼.  LouisnOU  d  If.  R  R  Co. 
122  U.  8. 411  (80:1284^. 

Mr.  ETerett  P.  wheeler,  for  defendants 
in  error: 

An  agent  is  bound  to  great  diligence  and  care 
for  his  principal;  not  the  utmost  possible,  but 
all  that  a  reasonable  man,  under  similar  cir- 
cumstances, would  take  of  his  own  affairs. 

1  Pars.  Ck)nt.  85. 

A  factor  has  a  lien  upon  property  in  his  pos- 
session. 

8tory,  Ag.  %  876;  Bryee  v.  Brooks,  26  Wend. 
867. 875. 

Factors  and  agents  are  bound  to  follow  the 
instructions  of  &eir  principals  strictly. 

Brown  v.  MeQran,  89  U.  8.  14  Pet.  479  (10: 
650);  Johnson  Y.  y.T.  Cent.  R  B.  Co.  dS'S.Y. 
610;  Wilson  ▼.  Wilson,  26  Pa.  898;  Seott  ▼.  Bog^ 
ers,  81  N.  Y.  676;  Bays  ▼.  Stone,  7  Hill,  128; 
Milton y.randerbiU^eSN.Y.S»l.  . 

And  when  they  fail  to  follow  the  instructions 
of  their  principals  they  make  themselves  liable 
for  the  whole  amoimt  of  the  loss  caused  there- 
by. 

Bundle  ▼.  Moore,  8  Johns.  Cas.  86;  Hamilton 
▼.  Cunningham,  2  Brock.  850,  866;  Exchange 
Nat.  Bank  v.  ITiird  Nat.  Bank,  112  U.  8.  276 
(28:722;;  1  Pars.  Cont.  85. 

The  question  of  whether  Burgess  &  8ons  re- 
lied upon  the  Bowermans  to  oring  the  suits 
against  the  government,  was  a  fact  material  to 
the  issue  and  was  properly  admitted. 

King  ▼.  Fitch,  2  Abb.  App.  Dec.  508,  515, 
524. 

The  rule  as  to  the  inadmissibility  of  i>arol 
evidence  to  contradict  or  vary  a  vaud  written 
instrument,  or  to  prove  the  facts  of  which,  as 
between  the  parties  thereto,  the  writing  is  the 
best  evidence,  does  not  apply  where  one  of  the 
parties  in  the  action  is  a  stranger  to  the  instru- 
ment. 


Sprague  v.  Hosmer,  82  N.  Y.  466;  MeMasUr 
V.  Ins.  Co.  of  North  America,  55  N.  Y.  222;  Bet 
V.  KinMiton'UpoH'HuU,  7  Bam.  &C.  611;  The 
Lady  Franklin,  75  U.  8.  8  Wall.  825  (19:456); 
The  Thames,  81  U.  8. 14  Wall.  98  (20:804> 

The  iniuiy  to  Burgess  &  8ons,  caused  hj  the 
failure  of  the  Bowermans  to  comply  with  their 
agreement  to  commence  the  necessary  suits, 
was  of  itself  a  sufficient  consideratioQ  for  the 
promise. 

1  Pais.  CJont  481;  White  y.  Baxter,  71 'S.Y. 
254;  Toumsley  v.  SumraU, 27  U.  aS  PW.  170, 
182  (7:386,  890). 

Mr.  Justice  Miller  delivered  the  opinion  of   [5( 
the  court: 

The  writ  of  error  in  this  case  is  to  a  Judg- 
ment of  the  Circuit  Court  of  the  United  Sutes 
for  the  Southern  District  of  New  York.  This 
ludgment  was  entered  upon  a  verdict  rendered 
bv  a  jury  in  favor  of  the  plaintifls^  B^ijamin 
F.  and  Walter  Burgess,  under  the  peremptory 
instructions  of  the  court,  for  the  sum  €a 
$6,105.77,  against  the  defendants,  Bowermao 
Brothers. 

Burgess  &  Sons  were  dealers  in  sugars  and 
molasses,  residing  in  Boston,  and  Bowennan 
Brothers  were  sugar  brokers,  residing  in  New 
York.    Burgess  &  Sons  had  a  large  pert  of 
the  articles  in  which  they  dealt,  either  for  them- 
selves or  as  agents  for  ethers,  landed  in  New 
York,  and  entered  at  the  custom  house  there. 
In   such   cases    they    employed    Bowennan 
Brothers  as  their  agents,  and  it  is  not  dii^mted 
that  this  agency  extended  to  the  entrv  of  these 
goods  at  the  custom  l^puse  in  New  "York,  as 
well  as  to  the  sale  of  them  afterward.    Whh 
regard  to  two  shipments  of  goods  so  entered 
there,  from  two  different  vesseb,  a  auestion 
arose  as  to  the  duties  assessed  upon  tnem  by 
the  collector.    This  controversy  proceeded  as 
far  as  the  payment  of  the  duties  throu^  Bow- 
ennan Brothers,  foUowed  by  an  u>peal  from 
the  decision  of  the  collector  to  Ihe  Secretanr  of 
the  Treasury,  and  a  protest  against  the  final 
action  of  the  department    All  this  was  at- 
tended to  and  faiUif ully  performed  in  doe  time 
by  the  defendants.    They,  however,  did  noi 
bring  suit  to  recover  back  the  duties  so  paid; 
and  the  dngle  question  to  be  decided  b^e  is 
wheUier  it  was  the  duty  of  Bowennan  Broiheis,     r 
under  Uie  circumstances  of  their  emidoyiDent, 
to  have  brought  such  a  suit  against  the  collector 
for  the  excess  of  duties  claimed  to  haTe  been 
imposed  by  him  on  these  importations. 

The  case  arises  in  this  way*  Suits  were 
brought  by  other  parties  who  had  paid  similar 
duties  upon  like  unportations,  and  rocoveiies 
had  against  the  collector  upon  precisely  the 
same  grounds  mentioned  in  the  protest  olf  the 
plaintiffs  in  this  suit,  and  in  a  case  broo^t  to 
this  court  the  error  of  the  Treasury  Depertment 
was  established.  But  the  statute  allowing  re- 
coveries to  be  had  against  the  collector  for  exoea- 
sive  duties  which  have  beoi  paid  requires  the 
suits  to  be  brought  within  zdne^  oays  after 
such  payment  hSs  been  made,  ana  that  period 
had  elapsed  before  the  decisions  in  thoee  cssea 
It  was  Torthat  reason  too  late  for  Burgess  ^ 
Sons  to  cause  suit  to  be  biou^t  to  recover 
back  thebr  alleged  excessive  pmnenta. 

Bowerman  Brothers  maintiun  that,  as  mere 
sugar  brokers,  it  was  no  part  of  tlietr  duty  to 
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cause  suit  to  be  brought  on  account  of  the  im- 
position of  excessive  duties,  and  that  they  are 
not  liable,  therefore,  for  the  failure  to  do  so, 
by  reason  of  which  it  is  verj  clear  the  sum  re- 
covered in  this  suit  was  lost  to  the  plaintiffs. 
On  the  other  hand,  Burfi;e8S  &  Sons  insist  that, 
whether  it  was  a  part  of  their  duty  as  brokers 
to  institute  such  suit  or  not,  they  had  come 
under  an  obligation  to  do  it  by  reason  of  con- 
versation or  correspondence  which  passed 
between  the  parties.  The  whole  of  this  cor- 
respondence, and  the  verbal  testimony  of  one 
of  the  plaintiffs  which  is  very  brief,  is  found  in 
the  bill  of  exceptions;  and  we  concur  with  the 
Judge  who  tried  the  case  below  that  this  corre- 
spondence itself  makes  out  the  obligation  of 
Bowerman  Brothers  to  have  caused  the  institu- 
tion of  such  a  suit. 

About  the  only  piece  of  verbal  testimony  that 
is  of  any  consequence  in  the  consideration  of 
this  matter  is  the  statement  of  Mr.  Burgess  on 
the  stand,  that  his  firm  fully  relied  ui)on  the 
defendants  to  attend  to  the  matter  of  bringing 
such  a  suit.  Some  of  the  letters  produced, 
which  passed  between  them,make  this  very  plain. 

On  January  27,  1881,  the  plaintiffs  wrote  to 
[588]     the  defendants  as  follows: 

"We  notice  the  tests  and  have  seen  the  sam- 
le.  They  are  certainly  very  beautiful  sugars 
or  their  class.  Now,  we  feel  anxious  as  to  the 
duties  on  the  dry  test;  but  if  they  should  be 
decided  against  us  we  must  protest  as  soon  as 
duties  are  paid,  and  place  the  matter  in  the 
hands  of  a  first  class  lawyer,  the  one  employed 
by  Messrs.  Knowlton,  perhaps,  unless  you 
know  of  a  better,  to  commence  the  suit  as  soon 
as  possible,  but  we  hope  all  this  will  not  be 
necessary. 

"If  the  sugars  are  marked  up  on  dry  test, 
it  is  necessary  to  formally  protest  against  the 
decision  of  the  collector  and  then  appeal  to  the 
Secretary  of  the  Treasury.  This  is  the  first 
step,  and  when  the  duties  are  paid  to  enter  suit." 

To  this  the  defendants  replied  on  the  next  day : 
"Your  favor  of  yesterday  is  received  and  con- 
tents noted,  all  of  which  will  be  duly  attended 
to." 

Several  other  letters  then  follow  concern- 
ing other  importations  and  protests  made  by 
Bowcrman  Brothers  on  behalf  of  plaintiffs 
airainst  the  duties  levied  on  those  goods.  On 
March  81,  1881,  the  plaintiffs  wrote  to  the 
defendants:  "  Of  course  you  will  duly  appeal 
from  the  government  assessing  duties  by  tests." 
On  April  15,  the  defendants  wrote  to  Burgess 
&  Sons  as  follows: 

"We  have  vour  favor  of  yesterday  and 
enclose  herewith  the  Secretary  of  the  Treasury's 
reply  to  our  appeal  of  March  5  (sugars  per 
•  Santiago,'  Jan.  26,  '81.)  The  collector's  de- 
cision is  affirmed.  We  suppose  vou  will  wait 
the  decision  in  the  Welch  suit  before  commenc- 
ing proceedings. 

"Please  advise  us." 

1  o  (his  the  plaintiffs  replied  on  April  16,  as 
follows: 

**We  are  in  receipt  of  vour  favor  of  yesterday 
enclosing  the  reply  of  the  Secretary  of  the 
Treasury  to  your  apoeal  of  March  5  regarding 
sugars  ex  Santiago,  Jan.  25.  We  would  await 
the  decision  in  the  Welch  suit  before  commenc- 
injT  proceedings,  if  there  is  time. 
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"Please  keep  us  posted  in  the  sugar  case." 

On  April  27, 1881,  Bowerman  Brothers  wrote     [5801 
to  plaintiffs  as  follows: 

"Your  favor  of  yesterday  ia  received.  The 
Kioto  sugars  are  about  half  out  of  ship,  and 
we  send  you  to-night,  by  express,  samples  and 
tests  of  each  mark.  .  Our  market  is  quiet  but 
strong.  We  hear  that  the  government  has  de- 
cided to  appeal  from  the  decision  (in  New 
York)  in  the  Wekh  Cote.  Sales  reported  as 
below." 

On  June  18,  1881,  Bowerman  Brothers  again 
wrote  to  pldntiffs  as  follows: 

"We  presume  you  have  in  mind  The  Santi- 
Mfo's  cargo— centrifugal,  Angelita — which  ar- 
rived here  July  6,  1880,  the  most  of  which  was 
raised  on  polariscope  test,  one  fourth  cent  and 
25  per  cent  above  the  legitimate  rate  of  entiy 
on  Dutch  standard,  and  will  commence  suit 
against  the  govemipent  in  due  season." 

To  this  latter  the  plaintiffs.  Burgess  &  Son^, 
replied  on  June  20,  as  follows: 

"We  have  your  favor  of  the  18th,  in  which, 
you  say,  '  We  presume  you  have  in  mind  The 
oantiaffo's  cargo— centrifugal,  Angelita — which 
arrived  July  6,  '80,  the  most  of  which  Was 
raised  on  polariscope  test,  one  fourth— and  25 

SiT  cent  aoove  the  le^timate  rate  of  duty  on 
utch  standard,and  will  commence  suit  against 
the  government  in  due  season.' 

"The  cargo  you  refer  to  did  not  pay  at  all, 
as  we  understand  duty  above  the  Dutch  stand- 
ard, it  having  just  escaixd  on  dry  test. 

"Of  course  we  must  not  let  any  of  our  cases 
escape  due  attention.  We  attend  here  to  all 
our  Boston  cases  and  enter  suits  as  fast  as  they 
come  around,  and  we  suppose  you  can  do  the 
same  as  our  agents  in  New  York.  Are  we  right? 
Please  look  into  every  case  and  keep  us  timely 
informed  and  whether  there  is  anyUiing  for  ua 
to  do  personally  or  by  power." 

We  think  the  whole  of  this  correspondence 
leads  to  the  inevitable  conclusion  that  the  de- 
fendants,either  expressly  or  by  fair  implication, 
assumed  the  duty  of  causing  suit  to  be  brouffht 
within  a  reasonable  time;  living,  as  they  did, 
in  New  York,  where  the  transactions  all  oc-  r--^^, 
curred,  where  the  suit  must  be  brought,  and  [590] 
being  frequently  admonished  by  the  Tetters  of 
plaintiffs  to  see  that  suit  was  brought  in  due 
time.  This  is  especially  evident  from  the  last 
letter  quoted  above,  in  which  the  expectation 
of  plaintiffs  is  distinctly  stated  that  defendants 
would  cause  suit  to  be  brought  "in  duo  seia- 
son,"  and  «n  inquiry  made  whether  they  are 
right  in  that  supposition.  They  had  by  the 
statement  in  their  letter,  "  Please  look  into 
every  case  and  keep  us  timely  informed  and 
whether  there  is  anything  for  us  to  do  person- 
ally or  b^  power,"  which  is  not  denied,  raised 
an  implied  acknowledgment  on  the  part  of 
the  defendants  that  they  would  attend  to  this 
matter. 

Taking  the  evidence  altogether,it  is  very  clear 
that  Burgess  &  Sons  understood  that  Bower 
man  Brothers  would  attend  to  the  whole  affair 
from  the  beginning  to  the  end,  and,  without 
regard  to  their  special  occupation  as  mere 
sugar  brokers,  would  take  charge  of  all  that 
was  necessary  to  secure  the  rights  of  the  plaint- 
iffs in  the  matter  of  paying  duties,  making 
proi)er  protests,  getting  the  goods  through  the 
custom   house,    and  seeking  redress  by  suit 
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against  the  collector  tf  that  became  necessary. 
And  that  they  mij^ht  be  sure  that  they  were 
not  mistaken  In  this  understanding,  the  letter 
of  the  20th  of  June  was  written,  which  required 
in  good  faith  that  if  Bowerman  Brothers  did 
not  consider  themselyes  charged  with  the  duty 
of  having  a  suit  brought  in  due  time,  that  they 
should  hAye  made  a  disclaimer  of  it  by  an  im- 
mediate answer.  It  cannot  be  denied  that  the 
loss  by  Burgess  &  Sons  of  the  sum  of  money 
found  in  the  verdict,  was  due  to  the  failure  of 
Bowerman  Brothers  to  fulfill  faithfully  the 
obligation  in  tliis  particular  which  thev  had  as- 
8un£d  in  this  correspondence,  and  which  Mr. 
Burgess  swears  his  firm  relied  upon  them  to 
perform. 
The  Judgment  of  the  Circuit  Court  U  afflrmed. 


FRANK  B.  DbWOLF  bt  aIk,  Appte., 

V. 

FLORENCE  W.  HAYS. 

(See  S.  a  Reporter*8  ed.  014-818.) 

Action  to  set  aside  deed,  decided  upon  the  facts. 

Action  to  set  aside  a  deed,  executed  by  a  married 
woman,  of  her  property,  and  to  compel  Its  recon- 
veyance to  her,  dismlssod  upon  the  facts  of  the 
case;  It  appearing  that  the  deed  was  made  by  her 
npon  a  prudent  and  fair  settlement  witii  the 
grantee,  made  deliberately,  and  under  the  advice 
of  competent  counseL 

[No.  868.] 
Submitted  Jan.  6, 1888.  Decided  April  9, 1888. 

APPEAL  £rom  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
California.  Betersed  and  remanded,  toith 
directions  to  dismiss  the  bill. 

The  original  suit  was  a  bill  in  equity,  filed 
May  7, 1884,  by  Florence  W.  Havs.  the  widow 
of  John  J.  Hays,  against  Frank  E.  De  Wolf  and 
wife  and  Horace  M.  Barnes,  to  set  aside  a  deed 
of  real  estate  from  De  Wolf  and  wife  to  Barnes, 
and  to  compel  a  conveyance  to  the  plaintiff. 
Upon  a  hearing  on  pleading^  and  proofs,  the 
circuit  court  entered  a  decree  for  the  plaintiff, 
and  the  defendants  appealed  to  this  court. 

The  case  is  stated  m  the  opinion. 

Messrs.  Benjamin  F.  Thurston  and 
Louis  T.  HaMin,  for  appeUants : 

Parties  who  seek  relief  from  the  effect  of  a 
deed  or  agreement  to  which  they  themselves  are 
parties,  on  the  ground  of  mistake  or  of  fraud, 
must  proceed  with  diligence  to  assert  their 
claims. 

in  a  case  like  the  present  the  strictest  dili- 
gence is  enjoined  by  the  law,  especially  since  a 
portion  of  the  land  in  question  has  been,  dur- 
ing the  last  six  years,  sold  in  small  parcels  to 
bo^na  fide  purchasers  for  value. 

Wollensak  v.  Tieiher,  115  U.  S.  96  (29:  350); 
SuUivan  v.  Portland  <fe  K.  B.  R.  Co.  94  U.  8. 
806,  812  (24: 324,  826);  Beaubien  v.  Beaubien, 
64  U.  S.  28  How.  190  (16: 484);  Stearns  v.  Page, 
48  U.  8. 7  How.  819 (12:  928};  Moore  Y.Oreene, 
60 U.S.  19 How.  69(15:533);  karshv.  Whitmore, 
88  U.  8.  21  Wall.  178. 185  (22: 482, 485);  Oodden 
y.Kimmetl,  99  U.  S.  201  (25:481);  Badger  v. 
Badger,  69  U.  8.  2  Wall.  87,  95  (17:836,  839); 
Wood  V.  Carpenter,  101  U.  8.  135  (25: 807); 
Lansdale  v.  Smith,  106  U.  8.  891  (27: 219). 

On  the  subject  of  presumption  of  acquies- 
cence after  considerable  delay,  see: 
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Fisher  v.  Boody,  1  Curt  206,  219;  Precotl 
Y.OraU,  19  U.  8.  6 Wheat  481  (5: 811);  i^/m«. 
dorfY.  Taylor,  23  U.  8.  10  Wheat  153  (6:28J); 
Piatt  V.  Vattier,  84  U.  S.  9  Pet  405.  416 
(9: 178,  177);  Steams  v.  Page,  1  Story,  204, 217; 
Wagner  v.  Baird,  48  U.  8.  7  How.  iU  (12:681); 
Lawrence  v.  Blake,  8  Clark  &  F.  504;  Boui^Y. 
Richardson,  8  Story,  659. 

A  court  may  afford  reUef  under  a  prayer  for 
general  relief,  provided  it  is  such  relief  as  ii 
agreeable  to  the  case  made  by  the  bill. 

1  Daniell,  Ch.  878,  note  5  and  cases;  BngUA 
V.  FoxaU,  27  U.  8.  2  Pet  595  (7:581);  IMmn 
V.  McArthur,  41  U.  8. 16  Pet  182  (10: 980), 

The  special  relief  prayed  at  the  bsr  must 
essentially  depend  upon  the  frame  and  stroct- 
ure  of  the  bill. 

Story,  £q.  PI.  §42 and  noted;  Hiem  v.  JtiU, 
18  Ves.  Jr.  120;  WaUeerY. Devereaux,^V^iBt, 
229. 

In  equity,  relief  is  granted  (Hdy  seeundmm 
allegata  et  profjata;  and  under  the  prayer  for 
general  relief  it  can  give  such  relief  only  ai 
the  case  stated  b^  the  bill  and  sustainea  by 
the  proof  will  justify. 

Scudder  v.  Toung,  25  Me.  153;  Grimes  v. 
French,  2  Atk.  141;  Dormer  v.  Forteteue,  8 
Atk.  124;  Haisted  v.  Meeker,  18  N.  J.  £q.  186; 
Thamo^m  v.  Smithson,  7  Port.  (Ala.)  144;  Peck 
V.  Peck,  9  Yerir.  801;  Isaacs  v.  Steel,  4  HI.  97; 
J<yrdan  v.  dark,  16  N.  J.  Eq.  243;  Simplot  v 
Simplot,  14  Iowa,  449;  Landis  Y.Olds,  9  Minn. 
90;  Wilson  v.  Horr,  15  Iowa,  489. 

Messrs.  W.  Hallett  PhiUips  and  Ben. 
Morg^an*  for  appellee: 

The  conveyance  in  which  Mrs.  Hays  made  a 
sacrifice  of  her  entire  separate  property  was 
made  under  the  influence  of  her  husband. 

Vernon  v.  BetheU,  2  Eden,  118. 

Her  consent  to  the  surrender  of  her  property 
was  imperfect;  there  was  no  freedom  of  judg- 
ment, no  liberty  of  action. 

1  Story,  Eq^  Jur.  ^  239;  2  Pom.  Eq.  Jur. 
§§  948.  951;  Hall  v.  HaU,  37  L.  J.  Cb.  (Pro- 
bate) 40. 

It  is  immaterial  that  the  respondents  neither 
had  any  hand  in  inducing  the  conveyance,  nor 
were  aware  of  the  influences  which  induced  it 

Wheeler  v.  Smith,  50  U.  8.  9  How.  83  (13: 56); 
Central  Bank  v.  Copeland,  18  Md.  31  a 

The  objection  of  the  lapse  of  time,  six  years, 
before  the  bringing  the  suit,  cannot  avail  the 
defendants. 

AOore  v.  JeweU,  94  U.  8.  512  (24:264):  Con- 
necticut Qen.  L.  Ins.  Co.  v.  Bldredge.  102  U.  S. 
547  (26: 245). 

Mr.  Justice  Gray  delivered  the  opinion  of     ^i 
the  court: 

The  question  upon  which  the  decision  of  this 
case  turns  is  one  of  fact;  and  upon  full  con- 
sideration of  the  evidence,  we  are  unable  to 
adopt  the  conclusion  of  the  circuit  court. 

Hays  and  wife  and  DeWolf  and  wife,  coo 
nections  by  marriage  and  intimate  friends. 
took  up  their  residence  in  California  in  ItfTl. 
Hays  was  in  ill  health,  and  DeWolf  had  the 
confidence  of  Hays  and  wife  and  often  trans- 
acted business  for  them.  In  1872,  De  Wolf 
and  wife  owned  a  ranch  of  4,160  acres  in 
Fr^no  Ck>unty,  Oidifomia,  and  at  his  sa^recs- 
tion  Mrs.  Hays  purchased  an  undivided  half  of 
the  tract  for  the  price  of  $23,425,  part  of  which 

12S  t.  S. 


1887. 


Db  Wolf  v.  Hati. 


614-^tf 


ihe  paid  ont  of  her  separate  funds  and  for  the 
reit  of  which  she  gave  them  her  promissory 
Bote  for  $10,135,  secured  by  mortgage  of  the 
hud. 

It  is  allenred  io  the  bfll,  and  shown  by  the  evi- 
dence, that  afterwards  DeWolf  and  wife,  with- 
out consideration,  assigned  the  note  and  mort- 
gage to  one  Haggin,  and  he  commenced  an 
action  of  foreclosure  which  was  dismissed  up- 
on the  plaintiff's  executing  and  delivering  to 
Hij^gin  a  deed  of  the  hind;  that  in  1877  the 
sune  was  conveyed,  without  consideration,  by 
Haerin  to  one  Dimmock,  and  by  him  to  Mrs. 
I>eWolf ;  and  that  in  all  these  transactions 
Haggin,  as  well  as  Dimmock,  acted  as  agent 
oiSe  DeWolfs. 

The  bUl  alleges,  and  the  answers  deny,  that 
the  plaintiff  executed  and  delivered  the  aeed  to 
Haerin  "at  the  urgent  solicitation  of  herhus- 
baiM,  who  was  at  the  time  an  invalid,  unable 
to  attend  to  business,  and  who  importuned  the 
plaintiff  to  make  said  deed,  urging  as  a 
Rasoo  that  be  was  unwilling  to  die  and  leave 
ber  involved  in  a  litigation  which  might  result 
Id  ber  pecimiary  ruin,  and  the  plainUff,  yield- 
ing to  his  entreaties  and  persuasions,  consented 
to  and  did  make  said  deed;"  and  that  DeWolf 
and  wife,  at  the  time  of  the  execution  of  that 
deed,  *'  well  knew  that  the  same  was  made  by 
the  plaintiff  under  the  influence  of  her  said  hus- 
booa  and  because  of  his  persuasion  and  solidt- 
aiioQ,  and  was  not  her  free  and    voluntary 


In  March,  1884,  DeWolf  and  wife  conveyed 
the  land  to  Barnes.  The  bill  alleges  that  this 
coovejance  was  made  "for  the  purpose  of 
***1  covering  up  and  concealinfl^  their  title  to  the 
same,  tSe  better  to  cheat  anddefraud  the  plaint- 
UL  "  The  answers  deny  that  it  was  made  with 
that  or  any  other  fraudulent  or  wron^ul  pur- 


H  appears  by  the  evidence  that,  at  and  be- 
fore the  time  of  the  making  of  the  deed  to 
Hanin,  Mrs.  Hays  and  her  husband  bad  very 
BtUe  other  property,  while  Haggin  and  DeWolf 
wflff«  wealtny;  ana  that  her  husband  was  very 
m  of  consumption  complicated  with  other 
diwnwtn  (of  which  he  diea  a  year  afterwards) 
and  was,  as  his  attending  physician  testified, 
"rxtreniely  nervous  and  sensitive,  and  easily 
afliected  by  almost  everything  surrounding 
him,"  and  less  fit  to  transact  business  than  he 
had  previously  been.  Mrs.  Hays  testifies  that 
was  induced  to  make  the  deed  by  the  per- 
sons and  entreaties  of  her  buslfand,  who 
greatly  worried  by  the  fear  of  leaving  her 
wicbout  means  in  a  network  of  legal  trouble. 

Bat  the  other  circumstances,  preceding  and 
aueoding  the  execution  of  the  deed,  which  are 
Hearty  established  by  the  evidence,  give  a  dif- 
ferent color  to  the  matter. 

la  May,  1876,  Mrs.  Hays  brought  an  action 
la  a  court  of  the  State  against  DeWolf  and 
wtfev  alleging  that  she  had  been  induced  to 
original  purchase  by  their  fraudulent 


(vpreaeotations  as  to  the  value  of  the  property, 
aad  demanding  damages  for  the  fraud,  as  well 
the  note  and  mortgage  might  be  de- 
void. Haggin's  action  to  foreclose  the 
iBO«t0a|re  was  brought  in  November,  1876. 

Mr.  Kearden,  a  counselor  at  law,  whose  in- 
iegrity  and  veraidty  are  not  impugned,  and  who 
bad  looc  bfeo  acquainted  with  Bays  and  wife 


and  their  affairs,  and  was  one  of  her  counsel^ 
testifies  that  while  those  two  suits  were  pend- 
ing the  question  of  a  compromise  and  settle- 
ment was  discussed  between  himself  and  the 
opposing  counsel,  by  which  of  them  first  sug- 
gested he  did  not  remember;  that  he  had  con- 
versations on  the  subject  at  his  ofllce  in  San 
Francisco  with  Hays  alone,  and  afterwards  with 
him  in  the  presence  of  his  wife  at  their  resi- 
dence in  Redwood;  that  "they  stated  a  number 
of  facts  which,  if  proved,  might  possibly  be 
defenses  to  the  note  and  moitgage;"  that  the 
reasons  Hays  gave  him  for  warning  to  settle 
the  matter  were  that  "  They  were  practi<»dly  rA^iyi 
without  means  to  carry  on  any  extensive  liti-     t^*^  '  J 

fation,  which  seemed  to  be  opening  up,  and 
is  health  was  bad,  and  he  did  not  want  to  risk 
his  labor  and  time  on  the  great  uncertainties  of 
this  business;^  and  that  he  carefully  suggested 
to  Hays  various  items  of  the  possible  expenses 
of  the  litigation,  and,  among  other  thinfl;ii,  that 
one  of  the  pending  suits  "would  possimy  cost 
him  aU  the  wayfrom  $1,500  to  $2,500." 

It  iras  after  Hays  had  talked  with  Rearden, 
that,  as  Mrs.  Hays  testifies,  he  entreated  her 
and  she  consented  "to  wipe  out  the  whole  thing, 
the  DeWolf  suit  and  the  Haggin  suit  and  every- 
thing, if  they  could  lust  get  out  of  it,  and  not 
contmue  in  it  at  all.^ 

Mrs.  Hays  further  testifies  that,  at  Rearden'a 
request,  she  went  without  her  husband  to  San 
Francisco  "to  see  the  DeWolfs  in  relation  to 
ibis  matter  of  the  deed  and  the  suit"  and  nego- 
tiations were  had  at  Rearden's  oflSce  between 
Mrs.  Hays  and  Rearden  on  the  one  side  and 
DeWolf  and  his  counsel  on  the  other,  lasting  a 
great  part  of  two  days,  before  a  settlement  was  . 
effected.  The  only  evidence  of  any  knowl- 
edge  on  the  part  of  the  defendants  that  Mrs. 
Hays  was  acting  under  the  infiuence  of  ber  hus- 
band is  her  testimony  that  she  then  told  De- 
Wolf  'Hhat  she  wanted  to  wipe  out  the  whole 
thine  on  account  of  her  husband's  ill  health, 
and  Uiat  she  did  it  because  it  was  a  wife's  duty, 
in  other  words,  to  do  what  he  told  her  to  do. 

The  terms  of  the  settlement,  as  then  agreed 
upon  and  some  days  afterwards  carried  out, 
were  that  the  mortgage  note  was  delivered  up 
to  Sirs.  Hays,  two  debts  of  hers  of  about  $1,200 
were  paid  by  DeWolf,  and  Havs  and  wife  ex- 
ecuted  the  deed  conveying  the  land  to  Haggin, 
and  a  deed  of  release  of  all  claims  against  the 
DeWolfs.  These  deeds  were  dateoT  January 
16,  1887;  and  annexed  to  eac^  of  them  was  a 
certificate  of  a  notary  public  to  its  acknowledg- 
ment by  Hays  and  wife,  and  that  she,  upon 
being  examined  apart  from  ber  husband,  and 
made  acquainted  with  its  contents,  acknowl- 
edged her  execution  and  did  not  wish  to  re- 
tract it.  [618] 

The  phiintiff,  in  her  present  bill,  filed  in  1884, 
does  not  allege  any  fraud  or  undue  infiuence 
in  the  original  transaction  in  1872,  by  which 
she  purchased  the  property  and  gave  the  note 
and  mortgage  for  part  of  the  price:  but,  on  the 
contrary,  claims  title  under  that  purchase,  and 
offers  to  pay  the  amount  of  the  mortgage  note 
and  interest,  deducting  any  rents  and  profits 
received  by  the  defendants.  The  uncontradict- 
ed testimony  of  well  informed  witnesscsproves 
that  at  the  time  of  the  settlement  in  1877  the 
value  of  the  undivided  half  of  the  land  did 
not  exceed  the  amount  of  the  mortgage,  al- 
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tbong^  it  has  since  greatly  increased  because  of 
the  introduction  <tf  Irrigation.  In  the  state  of 
facts  then  existing,  the  settlement  appears  to 
have  been  a  prudent  and  fair  one,  made  de- 
liberately and  under  advice  of  competent  coun- 
sel. Independently  of  any  question  of  laches, 
therefore,  no  ground  is  shown  for  maintaining 
this  suit. 

Decree  twened,  andease  remanded  to  the  Oir- 
eiat  Cowri,  foith  direetioneto  dimiu  the bOL 


JOEL  JOHNSON,  Appt. 

GEORQE  OHBISTIAN  et  al. 
(See  &  a  Reporter's  ed.  S43-S40.) 

JwriidicHon  ef  U.  8.  Ccmrte— amendment  ef 

record. 

t,  Tbe  facts  on  which  the  jurtedlotion  of  the  Clr- 
ooltOoartB  of  the  United  States  restsmust,  in  some 
form,  appear  on  the  face  of  the  reoord  of  suits 
prosecuted  before  them;  and  it  is  error  for  a  oourt 
to  proceed  without  its  jurlsdiotlon  Is  shown. 

2.  If  the  party  in  r^arard  to  whom  the  necessary 
oltiieDship  is  not  shown  actually  possesses  such 
citizenship,  the  record  cannot  be  amended  in  this 
court  so  as  to  show  the  fact;  but  the  court  t)elow 
may,  in  its  discretion,  allow  that  to  be  done  when 
the  case  ffets  back  there. 

a.  A  suit  in  equity,  for  a  perpetual  injunction,  to 
restrain  the  enforcing'  a  judgment  in  edectment, 
rendered  in  the  United  states  OircuitCk)urt,  brought 
in  the  same  court,  is  merely  an  incident  of  and  an- 
cillary to  the  ejectment  suit;  and  the  drouit  court 
has  iurisdlction  of  the  case  without  any  averment 
of  toe  dtUenship  of  the  parties. 

[No.  196.] 
3ubmiUedAprai,188S.  Decided AwUlB,  1888. 

PetUian  mibmiUed  April  t8.    Decided  May 

14,1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Arkansas,  in  favor  of  plaintiffs  in  a 
suit  in  equity  brought  for  the  release  of  land 
from  a  deed  of  trust    Benereed. 

On  petition  for  recofmderaUon^decree  of  April 
16  wcatedand  caee  ordered  to  itandfor  hiring 
on  the  merite  at  the  next  term,  in  its  order. 

The  facts  are  stated  in  the  opinions. 

Memre.  D.  H.  Reynolds  and  A.  H.  Oar- 
land*  Atty-Qen.,  for  apnellant: 

The  court  below  erred  in  enjoining  appel- 
lant instead  of  cUsmissing  appellees'  bifi. 

Conway  y.  EUieon,  14  Ark.  860:  Hemdon  ▼. 
ffiggs,  15  Ark.  892;  Diekeon  ▼.  Richardson,  16 
Ark.  114;  Earle  y.  Hale,  81  Ark.  472. 

To  maintain  the  suit  in  ejectment  by  John- 
son, he  must  have  shown:  (1)  a  legal  estate  in 
himself;  (2)  right  of  entry;  (8)  defendants  in 
possession. 

Daniel  y.  Ltfevre,  19  Ark.  201. 

The  dispute  was  on  the  legal  estate  and  the 
right  of  entry,  which  are  matters  that  law 
passes  upon  and  not  equity;  and  there  is  no 
averment  that  they  were  prevented  from  inter- 
posing their  defense  by  accident  of  any  kind, 
or  by  the  fraud  of  appellant,  and  the  suit 
should  have  been  dismissed. 

OooUby  y.  8t.  John,  25  Qratt.  146;  Hendrick- 
eon  y.  Hinckley,  58  U.  S.  17  How.  448(15:128); 
yew  York  L.  Ine,  Co.  y.  Bangs,  108  U .  8.  780 
(26:  606);  Orim  y.  Handley,  94  U.  8.  652  (24: 
216);  Very  v.  Watkine,  18  Ark.  551;  Murphy  v. 
Barbieon,  29  Ark.  840. 
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Robinson,  the  vendor  of  Christian  ft  Btoait, 
is  a  necessary  party. 

Hoe  V.  Wiieon,  76  U.  8. 9  Wall.  501  a^W). 
*  Mr.  v.  H.  Roset  for  appeltees: 

Persons  dealing  with  an  agent»  In  the  bai> 
nessfor  which  he  was  appointed,  may  rety  on 
a  continuance  of  his  authori^  untU  they  are bi- 
formed  of  its  revocatioD. 

Hatch  V.  CoddinaUm,  95  U.  a  48  (24:  888); 
Southern  L,  Ine.  Co,  y.  MeOain,  96  U»  &  84 
(24:658). 

Under  all  the  drcumstanoes  it  is  dear  thst 
Mrs.  Johnson  and  the  appellant  are  estopped  to 
deny  the  agency. 

Schimmdpentch  v.  Bayard,  26  U.  S.  1  Ptt. 
264(7:188). 


Mr.  Justice  Blatchford  deUvered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Circait 
Court  of  the  Unitea  States  for  the  Eastern  I^ 
trict  of  Arkansas,  by  George  Christian  and 
Jerry  Stuart,  against  Joel  Johnson,  to  obtahi  a 
decree  for  the  release  of  certain  land  from  lia- 
bility under  a  deed  of  trust  The  defendant 
appeared  and  answered,  a  replication  was  filed 
and  proofs  were  taken.  The  court,  on  final 
hearing,  made  a  decree  in  favor  of  the  plaint- 
iffs. The  defendant  has  appealed  to  this 
court. 

On  looking  into  the  record,  we  can  find  no 
evidence  of  the  jurisdiction  of  the  circuit  court. 
The  bill  commences  in  this  way:  "The  com- 
plainants, Ckorge  Christian  and  Jerry  Stuart, 
citizens  of  the  County  of  Chicot  and  State  of 
Arkansas,  would  respectfully  represent,"  etc 
Joel  Johnson  is  the  sole  defendant,  but  there  is 
no  allegation  as  to  his  citizenship,  nor  does  that 
appear  anywhere  in  the  record.    Under  these 
circumstances,  this  court  must  take  notice  for  it- 
self of  Uie  absence  of  the  averment  of  the  neces-    [6 
sary  facts  to  show  the  jurisdiction  of  the  circait 
court,  and  must  reverse  the  decree,  in  ftccoid- 
ance  with  the  settled  practice. 

It  is  only  necessary  to  refer  to  the  case  of 
Continental  Ins.  Co.  y.  Rhoads,  119  U.  8.  287 
[80: 880],  where  it  was  said,  citing  numeioas 
cases:  **  It  was  settled  at  a  very  eany  day  that 
the  facts  on  which  the  jurisdiction  of  the  circuit 
courts  rests  must,  in  some  form,  appear  on  the 
face  of  the  record  of  all  suits  prosecuted  before 
them;"  and  that  "  It  is  error  for  a  court  to  pro- 
ceed without  its  Iurisdlction  is  shown." 

It  was  also  saia  in  the  same  case^  citing  Mor- 
gan V.  Gay,  86  U.  8.  19  Wall  81  [22: 100]  and 
BobertsonY.  CWim, 97  U.  8.  646 [24: 1057],  that, 
if  the  party  in  regard  to  whom  the  necessary 
citizeoship  was  not  "shown  actually  poesesaed 
such  citizenship,  the  record  could  not  be  amend- 
ed in  this  court  so  as  to  show  the  f  act»  but  that 
the  court  below  might,  in  its  discretioa,  aQow 
that  to  be  done  when  the  case  should  get  badL 
there. 

In  accordance  with  these  tiews,  the  dea^ee  of 
the  Circuit  Oourt  is  reversed,  with  cosiM;  and  the 
case  is  remanded  to  that  court  for  fisrtker  pro- 
ceedings. 

Thereafter,  upon  petition  of  couna^  ios  ap- 
pellees for  reconsideration,  upon  the  irroaiid 
that  the  reversed  had  been  "  based  udm  an  ob- 
vious oversight"  etc.,  on  May  14, 188S» 
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Mr.  JuiUee  BlAiekford  deliyered  the  f ol- 
kmiDff  apinkm  of  the  court: 

Id  thia  ctfe,  on  the  16th  of  April  last,  this 
eoort  made  m  decree  reverainff  with  costs  the 
decree  of  the  circuit  court  aua  remandioff  the 
case  to  that  court  for  further  proceeduigs. 
This  was  done  upon  the  Tiew  that  the  record 
eootained  no  eyiaence  of  the  Jurisdiction  of 
the  dnmit  court,  arisinp:  out  of  the  dtizenship 
of  the  parties;  but  the  fact  was  overlooked  that 
the  bill  states  that  the  defendant  had  obtained  a 
tedgmeot  in  ejectment  in  the  same  court  (the 
Circuit  Court  of  the  United  States  for  the  East- 
ern DisUict  of  Arkansas),  and  was  seeking  to 
ousl  the  plaintiffs  from  the  possession  of  the 
land  inyoiyed,  by  a  writ  of  possession  founded 
OQ  the  Judgment  The  bill  further  sets  forth 
that  the  plaintiffs  in  this  suit,  who  are  the  ap- 
pdilants,  had  not  been  admitted  to  interpose  in 
the  ejectment  suit  an  equitable  defeDse  to  the 
same,  which  they  state  with  particularity  in 
the  bai  in  this  suit,  and  which  they  seek  to 
ayaO  themselves  of  herein.  One  of  the  prayers 
of  the  Ull  is  for  a  perpetual  injunction  restrain- 
iag  the  defendant  from  enforcing  or  attempt- 
ing to  enforce  against  the  land  the  Judgment  in 
rieetment.  The  answer  admits  the  recovery  of 
tDeJudgment  in  the  same- court 
IIC]  This  b  sufficient  to  give  the  circuit  court  Ju- 
xisdiction  of  the  case,  without  any  averment  of 
the  citizenship  of  the  parties;  and  not  only  is 
the  present  suit  in  equity  merely  an  incident  of 
and  ancillary  to  the  ejectment  suit,  but  no 
other  court  than  the  one  which  rendered  the 
Judgment  in  the  ejectment  suit  could  interfere 
with  itxMr  stay  process  in  it,  on  the  grounds  set 
toffth  In  the  bUL  Milwaukee  d  M.  R  E. 
G».  ▼.  StmUer,  69  U.  8.  2  WaU.  609,  688 
[17:886,8961;  KrippendoffY.  Byde,  110  U.  8. 
976  [28:146];  IhuSJU  K  R.  Co.  v.  MUeouH 
BacKVo.  Ill  U.  8.  606  [26:498]. 

The  decree  made  ^  Me  eouri  on  the  16th  of 
April  laei  ie  thertfore  vaecUed,  and  ifie  eaee  mU 
etmnd  for  hearing  on  the  merite  at  the  next  term 
^tkiseourt,  in  ite  order  on  the  docket. 


JULIA  A.  NUTT,  Exrx.  of  Hallbb  Nutt, 

Deceased,  Appt., 

9. 

UNITED  8TATES. 
iSee  8.  C  Beporter*!  ed.  600-668.) 

(Xaim  ef  Julia  A,  Nuttr— report  upon-^appro- 

priaHan, 


report  of  theQuartemmster-Geneiml  to 
I  of  Deo.  S,  188&  made  under  the  Act  of 
1^  T,  IMS,  for  the  relief  of  JuUa  A.  Nutt,  was  for 
t  tniociuadon  of  Oongren,  and  Is  not  an  award 
pursuaiioe  of  an  arUtra^n. 
rsoeh  report  Is  not  an  account  stated;  In  order 
eonjthnte  an  account  stated,  the  statement  of 
aroount  must  be  adopted  by  one  party  and  sub- 
'  ai  ooiiect  to  the  other. 

e  appropiiatlon  made  by  Congress  in  the 

ot  Juijr  S,  iSSI,  of  part  of  tne  amount  reoom- 

\ff  the  Quartermaster-General  to  be  paid 

is  not  an  adoption  of  his  report  by  Con- 

aad  is  not  a  recognition  that  a  larger  amount 


[No.  1880.] 
'Aprili,JS88.  Decided AprU  16,1838. 

APPEAL  from  a  Judgment  of  the  Court  of 
CWma,  dismissing  petition  of  appellant 


The  facts  are  stated  Id  the  ophiloii. 

Mr,  K.  F.  Morris,  for  appeUant: 

The  reference  of  the  claim  by  CoBgress  con- 
stituted a  submission  to  arbitration,  and  thtf 
Quartermaster-General's  flndinff  was  an  award 
upon  which  suit  can  be  maintamed. 

Gordon  ▼.  U.  8.  74  U.  8. 7  Wall.  188  (19: 85): 
Ohorpcnnina  ▼.  U.  8.  94  U.  8.  897  (24: 12«). 

But  whether  there  was  here  a  technical  arbi- 
tration or  not  it  is  certain  that,  in  the  language 
of  the  court  in  the  case  of  the  U,  8.  ▼.  Kauf- 
man, 96  U.  8.  567  (24:  792),  the  allowance  of  m 
claim  under  this  statute  is  equivalent  to  an  ac- 
count stated  between  priyate  parties,  which  is 
good  until  impeached  for  fraud  or  mistake. 

Mesere.  A.  H.  Oarlaad,  Atty-Qen,,  and 
Heber  J.  May,  Aeet,  AUy-Oen,,  for  ap- 
pellee: 

The  report  of  the  Quartermaster-Gkneral  was 
not  an  award. 

Eaybum'e  Oaee,  2  U.  8.  2  DalL  409  (1:  486); 
U.  8.  ▼.  Ferrdra,  54  U.  8. 18  How.  50,  51  (14: 
46);  Bruce  v.  U,  8, 1  Ct.  CI.  843;  Gordon  v.  U. 
8.  74  U.  8.  7  Wall  188  (19:  85);  8  0.10.01 
46;  Gilbert  v.  17.  A  1  Ct  CL  108;  LavaletU  ▼. 
U.  8.  Id.  147;*  Carmick  v.  [T.  A  2  Ct  CL  126; 
Ohorpenning  v,  V.  8.  8  Ct  CL  140;  8.  0.  11 
Ct.  Cl  625, 12  Ct  CL 110, 94  U.  8.  897  (24: 126); 
Ludington  y.  ZT:  A  15  Ct  Cl.  458;  Huffman  ▼. 
IT.  a  17  Ct  CL  55:  Kaufman  ▼.  U.  8.  11  Ct 
a.  659;  DoddY.  U.  8.  21  Ct.  CL  117. 

The  daim  cannot  be  treated  as  an  account 
stated. 

Whitweil  ▼.  WiUard,  1  Met  216;  MeWiO^ 
iam$  Y.  AUan,  45  Mo.  578. 

A  stated  account  properly  exists  only  where 
accounts  have  been  examined  and  the  balance 
admitted  as  the  true  amount  between  the  par> 
ties,  without  having  been  paid. 

Bdnhardi  v.  Binee,  51  Miss.  844;  MeCfaU  v. 
Nate,  52  Miss.  494;  8tebbine  v.  Nilee,  25  Miss. 
267;  Zaearino  v.  FM>tti,  49  Conn.  86. 

Mrs.  Nutt  has  brought  her  claim  within  the 
purview  of  the  Act  and  cannot  accept  the  part 
of  it  which  benefits  her,  and  reject  Uie  part 
which  is  adverse  to  her  interests. 

U.  &  V.  Adame,  74  U.  a  7  WalL  468  (19: 
249);  U.  8.  v.  Child,  79  U.  8. 12  WalL  282  (20: 
860);  17.  8.  v.  Juetiee,  81  U.  8.  14  WalL  585 

:  758);  Baird  v.  U.  8. 96  U.  8. 480  (24:  708). 


m  u.  & 


Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

An  Act  of  Congress,  approved  August  7, 
1882,  for  the  relief  of  Julia  A.  NuU,  widow 
and  executrix  of  HaUer  Nutt,  deceased,  22  Stat 
784,  declared:  *'  That  the  Quartermaster-Qen- 
eral  of  the  United  States  is  hereby  authorized 
and  directed  to  examine  and  adjust  the  claims 
of  Julia  A.  Nutt  widow  and  executrix  of  Hal- 
ler  Nutt^  deceased,  late  of  Natchez,  in  the  State 
of  Mississippi,  growing  out  of  the  occupation 
and  use  by  tne  iJDited  States  Army,  duringthe 
late  rebellion,  of  the  property  of  the  said  Hal- 
ler  Nutt  during  his  lifetime,  or  of  his  estate 
after  his  decease,  including  live  stock,  goods, 
and  moneys  taken  and  uied  bv  the  United 
States  or  tne  armies  thereof;  ana  he  may  con- 
sider the  evidence  heretofore  taken  on  said 
claim,  so  far  as  applicable,  before  the  commis- 
sioners of  claims,  and  such  other  legal  evi- 
dence as  may  be  adduced  before  him  in  behalf 
of  the  legal  representatives  of  Haller  Nutt  de- 
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ceased,  or  in  behalf  of  tbe  XJDitcd  States,  and 
sball  report  tbe  facts  to  CoDgress  to  be  consid- 
ered witb  other  claims  reported  by  tbe  Qusrter- 
t652]  master-General:  Provided,  That  no  part  of 
add  claims,  upon  which  said  commissioners  of 
claims  have  passed  on  the  merits,  shall  be  con- 
sidered by  the  Quartermaster-GeneraL 

On  December  22, 1883,  tbe  Quartermaster- 
General,  acting  imder  and  pursuant  to  tbis  Act, 
reported  to  Congress,  through  the  Secretary  of 
War,  that  he  had  examined  the  claims  of  Mrs. 
Julia  A.  Nutt,  as  widow  and  executrix,  and 
tbe  nature  and  manner  of  his  investigation, 
and  tbe  circumstances  and  evidence  relating  to 
tbe  same.  He  further  reported  as  follows: 
"  All  the  evidence  considered,  as  well  as  tbe 
additional  information  I  have  been  able  to 

father,  warrants  me  in  recommending  that 
ulia  A.  Nutt  be  paid  the  following  Items, 
which,  in  my  Judgment,  are  sufficiently  proved 
by  tbe  evidence,  ^nz. : "  He  then  states  various 
items  of  propcAv,  witb  their  value,  the  total 
amounting  to  $256,884.05.  Tbis  report  was 
transmitt^  direct  by  the  Secretary  of  War  to 
Congress,  but  was  not  transmitted  to  or  acted 
upon  by  the  accounting  offlcerS*of  the  Treas- 
ury. On  July  5, 1884,  Congress  passed  an  Act 
{2S  Stat,  at  L.  552)  "  for  the  allowance  of  cer- 
tain claims  renorted  by  tbe  accounting  officers 
of  tbe  Unitea  States  Treasury  De^Mrtment, 
and  for  other  purposes."  Tbis  statute  enacts: 
"  That  the  Secretary  of  the  Treasury  be,  and 
be  is  hereby,  authorized  and  required  to  pay, 
out  of  any  money  in  the  treasurv  not  other- 
wise appropriated,  to  the  several  persons  in 
this  Act  named,  the  several  sums  mentioned 
herein,  tbe  same  being  in  full  for,  and  the  re- 
ceipt of  tbe  same  to  be  taken  and  accepted  in 
each  case  as  a  full  and  final  discbarge  of  the 
several  claims  exacted  and  allowra  by  the 
proper  accounting  officers  under  the  provisions 
of  the  Act  of  July  4,  1864,  since  January  6, 
1888,  namely:"  Then  follows  a  list  of  tbe 
names  of  the  persons,  witb  the  amount  payable 
to  each,  under  the  hc»id  of  Uie  several  States  of 
Tennessee,  Kentucky,  West  Virginia,  Indiana. 
Pennsylvania,  Ohio,  Maryland,  Missouri,  Dis- 
trict of  Columbia,  Colorado,  Dlinois,  Indian 
Territory,  Iowa,  Kansas,  and,  finally,  under 
tbe  bead  of  Mississippi,  as  follows:  "To 
Julia  A.  Nutt,  widow  and  executrix  of  Haller 
T653]  Nutt,  deceased,  of  Adams  County,  tbe  sum  of 
$85,556.17."  Tbis  amount  was  paid  to  and 
accepted  by  the  claimant.  The  payment  and 
receipt  of  tbis  sum  under  tbe  Act  of  July  5, 
1884,  however,  it  is  contended,  does  not  operate 
as  a  full  and  final  discbarge  of  her  claim 
against  tbe  Government,  because  it  is  not  with- 
in the  description  contained  in  the  Act  of 
"  Claims  examined  and  allowed  bv  the  proper 
accounting  officers  under  tbe  provisions  of  the 
Act  of  July  4, 1864."  The  right  to  recover  the 
full  amount  of  the  claim,  after  deducting  tbis 
payment,  is  rested  by  counsel  for  tbe  claunant 
upon  the  Act  of  August  7, 1882,  and  is  based 
upon  tbe  following  propositions: 

1.  The  reference  of  the  daim  by  Confess, 
witb  tbe  consent  of  the  claimant,  to  the  Quar- 
termaster-Gkneral  constituted,  under  tbe  special 
provisions  of  tbe  act  of  reference,  a  subnussion 
to  arbitration,  and  the  Quartermaster-General's 
conclusion  or  finding  was  an  award  pursuant  to 
arbitration  upon  which  «"*H  can  be  midntained. 
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2.  If  tbe  reference  to  the  Qnaitermastcr- 
General,  and  the  finding  by  him,  do  not  con- 
stitute an  arbitration  and  award,  thej  are  at 
least  the  equivalent  of  an  account  stated  be- 
tween private  individuals. 

8.  Even  if  of  itself  the  finding  of  the  Quarter- 
master-General did  not  constitute  an  aocouot 
stated,  it  became  such  by  itsacceptanoe  by  Coa- 
gress  and  Uie  appellant. 

There  is  nothing,  however,  in  the  language 
of  tbe  Act  of  Augak2, 1882,  to  justify  tbe  in- 
ference Uiat  tbe  miding  reported  by  the  Quar- 
termaster-General is  an  award  in  pursuance  of 
an  arbitration.  On  tbe  contrary,  the  terms  <A 
tbe  Act  distinctly  negative  that  idea.  There  it 
no  recital  of  a  mutual  submission  bj  the  par- 
ties of  any  controvert  to  an  arbitrator.  Tbe 
Quartermaster-General  was  authorized  and 
directed  by  Congress  to  examine  and  adjust  the 
claims  in  question,  but  not  for  the  purpose  of 
settling  and  adiudging  any  controversy  in  re- 
lation thereto  between  the  United  States  and 
tbe  claimant.  He  was  required  to  report  the 
facts  to  Congress,  not  to  publish  an  award  to 
the  parties;  and  tbe  object  for  which  his  report 
was  required  was  Uiat  tbe  daim  shoulcl  be 
"considered  witb  other  claims  reported  by  the  l^ 
(Juartermaster-GeneraL"  This  report  evidentlr 
is  purely  for  thelnformation  of  Congress  its^, 
in  order  that  it,  being  thus  advised,  might 
thereafter  deal  with  the  claim  as  in  its  ]n^ 
ment  should  seem  best. 
%  On  this  point  the  language  of  this  court  in 
Gordon  v.  U.  8.  74  U.  8/7  Wall.  188,  195 
[19:85,87]  is  applicable.  It  was  there  said: 
^'The  variods  Acts  and  resolutions  of  Congiess 
in  this  case  emanated  from  a  desire  to  do  jus- 
tice and  to  obtain  the  proper  information  as  a 
basis  of  action,  and  were  not  intended  to  be 
submissions  to  tbe  arbitrament  of  the  account- 
ing officer.  They  were  designed  as  instruo- 
tions  to  the  officer  by  which  to  adlust  the  ac- 
counts. Congress  reserving  to  itseu  the  power 
to  approve,  reject,  or  rescmd,  or  to  otherwise 
act  in  tbe  {nemises  as  tbe  exigencies  of  tbe  case 
might  require.  In  other  words,  these  referen- 
ces only  require  the  officer  to  act  in  a  ministe- 
rifd,  not  a  judicial,  capacity." 

To  tbe  same  effect  is  the  case  of  Chorpenning 
V.  U.  8,  94  U.  8.  897,  898  |:24:126,  127].  tt 
was  there  said:  "Tbe  resolution  relied  upon  by 
the  appellant  was  wholly  unilateral.  It  coo- 
tainra  no  stipulation  of  payment,  express  or 
implied.  Congress,  for  its  own  reasons,  rim- 
ply  directed  an  examination  and  adjustment 
it  gave  no  promise,  and  came  under  no  obliga- 
tion to  tbe  other  party,  and  asked  and  recei^ 
none  from  him.  The  Government  and  tbe 
claimant  stood,  and  continued  to  stand,  wholly 
independent  of  each  other.  The  Government 
could  at  any  time  before  payment  recall  what 
it  had  done,  and  the  claimant  was  at  lil>eity  up 
to  the  same  period  to  refuse  concurrence  ana 
assert  aliunde  his  legal  rights,  if  any  he  had. 
Prior  to  that  time  there  could  be  no  vested  right 
and  no  commitment  of  either  party,  not  sub- 
ject to  the  exercise  thereafter  of  such  diacxvtioii, 
affirmative  or  negative,  as  might  be  deemed 
proper.  The  case  presents  the  same  legal  aspect 
as  if  it  were  between  individuals.  If  a  merchant 
should  direct  bis  elerk  or  other  agent  to  inves- 
tigate and  adjust  the  claim  of  a  third  party 
upon  a  prescribed  basis,  and  the  adjustment 
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made  acoordioglT,  can  it  be  doubted  that 
the  merchaot  might  tnereafter,  because  he  had 
come  to  the  conclusion  that  the  elaim  was 
tainted  with  fraud,  or  had  been  already  fuUj 
mtK,  paid,  or  for  an j  other  reason,  or  as  a  matter  of 
^^'  choice,  without  aadgninc  any  reason,  decline 
to  recognize  what  had  oeen  done  as  of  any 
Talidity,  and  withdraw  the  authority  under 
which  the  proceeding  had  been  taken?  The 
reason  of  the  right  would  be  that  there  was  no 
binding  mutuaUty  of  assent,  no  consideration, 
and  hence  no  legal  obligation  resting  upon 
either  party." 

The  same  reasons  dispose  of  the  second 
pwiporitinn,  and  show  that  the  report  of  the 
Quartermaster-General  is  no  more  an  account 
stated  between  the  parties  than  it  is  an  arbitra- 
tion and  award.  In  order  to  constitute  an  ac- 
eoont  stated  between  individuals,  the  statement 
of  the  account  most  be  ado|>ted  by  one  party 
and  submitted  as  correct  to  the  other.  But 
beie  Congress  did  not  adopt  the  report  of  the 
<)oartermaster-General  as  its  statement  of  what 
was  due  from  the  United  States;  nor  was  the 
refMVt  submitted  to  the  claimant  as  a  correct 
statement  of  indebtedness. 

The  acceptance  by  Conmss  and  the  appel- 
lant, referred  to  in  the  third  proposition,  can 
only  mean  the  appropriation  made  by  Congress 
in  the  Act  of  July  5, 1884,  but  certainly  that 
cannot  be  considered  an  adoption  of  the  report 
of  the  Quartermaster-General.  It  does  not 
purport  to  be  an  appropriation  of  a  partial  pay- 
ment, as  a  credit  upon  a  larger  sum  admitted 
to  be  due.  Even  tnough  it  be  admitted  that 
the  language  of  the  Act  in  its  first  clause,  de- 
claring that  the  receipt  of  the  monev  appropria- 
ted in  each  case  shall  be  taken  asa  full  and  final 
^liicharge  of  the  several  claims,  does  not  apply, 
yet  there  is  no  inference  that  the  appropriation 
actually  made  was  intended  to  be  a  recogni- 
licm  of  a  larger  amount  in  fact  due.  The  pre- 
sumption is  the  other  way;  and  the  rieht  con- 
'dmion  is  that  Consxess  appropriated  fulthatit 
meant  to  acknowledge. 

7^  jttdgment  €ff  the  Court  of  Claims  ditmiu- 
dmg  tJU  petition  i$  Vier^ort  affirmed. 


UNITED  STATES.  App€ 

V, 

EDWARD  T.  STRONG 
0ee  8.  0.  Reporter's  ed.  68S-668.) 

Naital  offi/cer-^pay  of, 

Ljeotraant  Commander  In  the  United  States 

•...T*  performing  dutjr  m  ezecutlTe  offloer,  on 

boBra  a  reoelTinir  ship  at  Boston,  under  an  order 

fcnlanalliil  hit  employment  as  **  shore  duty,*'  Is 

«aciU0tf  to  reoefre  par  for  sea  serrloe. 

[No.  1881.) 
3mSm»%tt4d  April  t,  1888.  Decided  April  16, 1888, 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims,  in  favor  of  claimant  for  the  differ- 
between  shore  pay  and  sea  pay.     Affirmed, 
facts  are  full?  stated  in  the  opinion. 
H.  Oarfaad,  AttjhQen.,  Robert 
Aeet,  Atty-Oen.,  and  F.  P. 
Atty,,  tar  appellant: 
means,  in  the  United  States  Nary, 
rendered  at  sea  under  the  orders  of  a 


department  and  in  vessels  employed  by  au- 
thority of  law. 

R.  S.  J  1571;  Naval  Regulations,  1876,  85, 
par.  88;  U.  8.  v.  dwnande,  iSoU.  S.  46  (80: 657); 
Sehoonmaker  ▼.  tJ.  8.  19  Ct  CL  172;  Carpen^ 
ter  Y.  U.  8.  in  a.  CI.  247. 

Naval  regulations  in  force  at  the  time  of  the 
passage  of  the  third  section  of  the  Act  of  1860, 
12  Stat  at  L.  27,  have  the  force  of  law. 

OraUotY.  U.  8.  45  U.  S.  4 How.  80(11:884); 
Bx  parte  Seed,  100  U.  S.  18  (25:  (»8);  R.  S. 
1547. 

Mr,  Linden  Kent,  for  appellee. 

Mr.  Justice  Matthews  delivered  the  opinion 
of  the  court: 

The  claimant,  Edward  T.  Strong,  being  a 
Lieutenant  Commander  in  the  United  S^tes 
Navy,  by  an  order  of  the  Secretary  of  the 
Navy  of  February  4,  1886,  was  directed  to  re- 
port for  duty  as  executive  officer  on  board  the 
United  States  receiving  ship  Wabash  at  Boston, 
Massachusetts.  The  order  destgniUed  his  em- 
plovment  as  "shore  duty."  fii  compliance 
with  the  order  he  reported  for  such  outy  on 
board  the  ship  on  February  20, 1886,  and  con- 
tinued from  tliat  time  to  discbarge  the  required 
duties  on  board  such  ship  until  May  11,  1^, 
when  he  was  relieved  from  duty  thereon. 
During  that  period  he  was  allowed  and  paid 
only  as  for  shore  duty.  He  claimed  to  be  en- 
titled to  receive  pay  for  sea  service.  Judgment 
was  rendered  in  his  favor  by  the  court  of 
claims  for  $111.20,  being  the  difference  be- 
tween shore  pay  and  sea  pay.  From  this  judg- 
ment the  United  States  prosecutes  the  present 
appeal. 

From  the  findings  of  facts  it  appears  that 
The  Wabash  is  a  receiving  ship  built  of  wood, 
about  thirty-one  years  old,  stationed  at  the  navy 
yard  in  Bioston  for  over  twelve  years  past 
The  vessel  is  and  has  beoi  used  as  a  naval  re- 
cruiting station  whilst  at  the  Boston  Navy 
Yard.  There  is  a  roof  built  over  the  deck. 
The  ship  is  connected  and  communicates  with 
shore  bv  a  rope.  There  is  a  larire  boat  or  scow 
that  plies  between  the  ship  and  the  wharf  by 
means  of  a  crank  and  connected  with  the  rope. 
Steam  is  used  only  for  heating  purposes  and 
pumps.  All  the  anchors  have  never  been  tak- 
en up  at  the  same  time.  Row  boats  were  also 
used  in  coing  to  and  from  the  ship.  The 
Wabash  nas  remained  in  the  same  place  in 
which  she  was  anchored  since  October  28, 1875, 
and  has  been  and  was,  during  the  time  of  serv- 
ice thereon  by  the  claimant,  under  the  orders 
and  direction  of  the  Secretary  of  the  Navy. 
During  the  periol  of  the  claimant's  service 
thereon  she  was  not  in  a  safe  condition  for 
cruising.  She  is  a  sailing  and  steam  vessel, 
and  bad  on  board  sails,  spars,  and  tackle;  she 
was  capable  of  b^ing  taken  out  to  sea  under 
steam,  her  machinery  and  boilers  being  suf- 
ficient for  that  purpose:  she  could  have  been 
taken  out  to  sea  under  sail,  but  in  the  condition 
of  her  boilers  and  machinery  and  her  sailing 
apparatus,  without  repairs,  it  would  not  have 
been,  m  either  case,  advisable  or  safe.  The  du- 
ties of  executive  officer  of  the  vessel  performed 
by  the  claimant  were  similar  to  those  of  execu- 
tive officers  on  cruising  ships.  In  addition  to 
those  he  had  other  duties,  wnich  were  more  ex- 
acting and  arduotis  than  those  on  board  cruis- 
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ing  ships.  Durine  the  time  he  was  attached  to 
the  yeMel  the  dalmant  was  required  to  have 
his  quarters  on  board,  and  was  obliged  to  wear 
his  uniform,  to  mess  there,  and  was  not  per- 
mitted by  the  rules  of  the  service  to  live  with 
his  family.  The  Wabash,  during  the  time  of 
the  claimant's  service  thereon,  was  not  in  what 
was  technically  known  as  a  commission  for  sea 
service.  Duty  on  board  a  receiving  ship  since 
1848  has  not  been  regarded  as  sea  service  by  the 
Navy  Department  An  order  of  the  depart- 
ment issued  that  year  declared  that  **  the  re- 
ceiving ships  at  the  several  stations  are  not  to 
be  considered  vessels  in  commission  for  sea  ser- 
vice, except,  as  may  sometimes  be  the  case, 
while  going  from  one  port  to  another." 

In  l£e  case  of  U.  S.  v.  Symonds,  120U.  S. 
46,  50  [80:557,  558]  it  was  decided:  ''That 
the  sea  pay  given  in  paragraph  1556  may  be 
[458]  earned  by  services  performed  under  the  oraers 
of  Uie  I^avy  Department  in  a  vessel  employed, 
with  authority  of  law,  in  active  service  in  bays, 
inlets,  roadsteads,  or  other  arms  of  the  sea,  un- 
der the  general  restrictions,  regulations  and  re- 
quirements that  are  incident  or  peculiar  to  ser- 
yice  on  the  high  sea.  It  is  of  no  consequence 
in  this  case  that  The  New  Hampshire  was  not, 
during  the  period  in  question,  in  such  condition 
that  she  could  be  safely  taken  out  to  sea  beyond 
the  mtdn  land.  She  was  a  training  ship,  an- 
chored in  Narragansett  Bay  during  the  whole 
time  covered  by  the  claim  of  appellee,  and  was 
subject  to  such  regulations  as  would  have  been 
enforced  had  she  been  put  in  order  and  used 
for  purposes  of  cruising,  or  as  a  practice  ship 
at  sea.  Within  the  meaning  of  the  law,  Sy- 
monds, when  performing  his  duties  as  execu- 
tive  oflSoer  of  "Die  New  Ampshire,  was  at  sea." 

We  are  unable  to  find  any  ground  of  distinc- 
tion between  the  present  case  and  that  of  Sy- 
monds. It  results  that  the  claimant  was  en- 
titled by  law  to  pay  for  sea  service. 

Ths  judgment  of  the  Ckmri  qf  Olainu  U  ao- 
wrdingly  affirmed. 


UNITED  STATES,  Appt.. 

ASHER  C.  BAKER. 

(See  &  C  Reporter's  ed.  646-66a) 

Student  in  Naval  Academy,  when  an  officer — 
midtJnpman — when  officer  of  navy, 

1.  A  student  at  the  Naval  Aoademy  appointed  a 
midshipman  In  the  navy  was,  while  he  was  a  mld- 
soipman,  serving  as  an  ofBcer  or  enlisted  man  In 
the  navy,  within  the  meaning  of  the  Act  of  18^ 
ehapter  07,  2S  Stat,  at  L.  478. 

2.  One  who  was,  on  Sept.  80,  1887,  appointed  a 
midshipman  in  the  navy,  continued  to  be  after  the 
passage  of  the  Act  of  1870.  chapter  28S,  16  Stat,  at  L. 
880, 894,  as  he  was  prior  to  its  passage,  an  ofBoer  of 
the  navy,  on  the  active  lls^  and  serving  as  such  an 
officer,  by  virtue  of  his  having  been  appointed 
midshipman  and  continuing  to  be  a  student  in  the 
Naval  Academy,  although  ne  might  beproperiy 
styled,  after  the  passage  of  the  Act  of  1870,  a  cadet 
midshipman. 

8.  No  lewri^tion  which  took  place  after  the  14th 
of  July.  1872.  can  affect  the  question,  arising  un- 
der theAct  of  1883,  as  to  the  service  of  such  officer 
in  the  navy  prior  to  the  14th  of  July,  1872. 

[No.  1894.1 

Submitted  April  >,  1888.    Decided  April  16, 

1888, 
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APPEAL  from  a  judgment  of  the  Court  of 
Claims,  in  favor  of  claimant  for  the  differ* 

ence  of  pay  provided  by  the  Act  of  March  8, 

1888.    Affirmed, 
The  facts  are  stated  by  the  court 
Meeers.  A.  H.  OarUtnd*  Atty-Oen,,  Rob> 

ert  A*  Howard*  Awt,  Atty-Oen,^  and   F. 

P.  Deweest  Asit.  Atty,,  for  appellant 
Meseers,  John  Paol   Jones*  and    Rob* 

ert  B.  Lines*  for  appellee. 

Mr,  Justice  Blaiekford  delivered  the  opin- 
ion of  the  court 

This  is  an  appeal  by  the  United  States  from 
a  judgment  of  the  cov^  of  daims,  awarding  to 
the  claimant  $88C.Tl,  en  the  following  facts: 

On  the  80th  of  September,  1867,  the  claim- 
ant was  appointed  a  midshipman  in  the  navy* 
by  a  form  of  appointment  which  stated  that  ne 
was  "appointed  to  the  grade  of  midsbipman 
in  the  United  States  Navy."  By  section  12  of  rp. 
the  Act  of  July  15, 1870,  chapter  295,  16  Stat  ^^ 
at  L.  884,  it  was  provided  that  "The  students  in 
Uie  Naval  Academy  shall  hereafter  be  sij'led 
cadet  midshipmen;"  and  that  "When  cadet 
midshipmen  shall  have  passed  successfully  the 
graduating  examination  at  said  academy,  they 
shall  receive  appointments  as  midshipmen, 
ranking  according  to  merit,  and  may  be  pro- 
moted to  the  grade  of  ensi^^  as  vacancies  in 
the  number  allowed  by  law  m  that  grade  may 
occur."  After  the  passage  of  that  Act.  the 
form  of  appointment  was  changed  by  striking 
out  the  words  "appointed  to  the  rrade  of  mid- 
shipman," andins^n^  the  words  '^appointed 
a  cadet  midshipman;"  but  no  appointment  in 
the  amended  form  was  issued  to  the  claiaumt 
After  completing  his  academic  course  at  An- 
napolis the  claimant  was,  on  the  14th  of  July, 
1872,  promoted  to  the  grade  of  ensign;  on  t&e 
6th  of  December,  1876,  to  that  of  master;  and  on 
the  10th  of  January,  1884,  to  that  of  lieutenant, 
in  which  ffrade  he  was  serving  when  his  peti- 
tion was  filed. 

By  the  Act  of  March  8,  1888.  chapter  97.  23 
Stat  at  L.  478,  it  was  provided  as  foUows: 
"And  all  officers  of  the  navy  shall  be  credited 
with  the  actual  time  they  may  have  served  as 
officers  or  enlisted  men  in  the  regular  or  Tolun- 
teer  armv  or  navy,  or  both,  and  shaJl  receive  all 
the  benefits  of  such  actual  service  in  all  respects 
in  the  same  manner  as  if  all  said  service  had  Iwen 
continuous  and  in  the  regular  navy  in  tbe  low- 
est grade  having  graduated  pay  neld  by  sat^ 
officer  since  last  entering  the  service.'  The 
claimant  alleged  in  his  petition  that  the  lowest 
grade  having  graduated  pay  held  by  hiin  since 
last  entering  the  service  was,  under  the  Act  of 
July  15, 1870,  chapter  295, 16  Stat,  at  L.  890. 
§  8,  now  section  1556  of  the  Revised  Statutes, 
tnat  of  ensign,  and  that  he  was,  under  the  Act 
of  1888,  entitled  to  have  credit  given  to .  him 
up|on  his  grade  of  ensign  for  all  of  his  service 
prior  to  the  date  of  his  commission  as  ensign, 
namely,  4  years,  9  months,  and  14  days,  from 
September  80,  1867.  to  July  14,  1872,  which 
included  all  of  the  time  of  his  service  as  mid- 
shipman. The  question  is  as  to  whether  he  is 
entitled  to  the  difference  of  pay  resnltinf  from 
such  credit  The  court  of  claims  deeded  in 
his  favor,  awarding  to  him  for  that  per  the 
sum  of  f886.71. 

The  smgle  question  invdTed  is  wbetlker  the 
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claimant,  while  he  waa  a  ml  JahipmaD,  was 
cenring  as  an  officer  or  enlisted  man  in  the 
navy,  within  the  meaning  of  the  Act  of  1888. 
The  contention  on  the  part  of  the  United  States 
is  that  the  claimant,  whilst  a  student  at  the 
Naval  Academy,  did  not,in  the  sense  of  the  Act 
of  1^8,  serve  either  as  an  officer  or  an  enlisted 
man;  and  that,  in  that  view,  it  Is  immaterial 
whether,  as  a  student,  he  is  or  is  not  to  be  re- 
garded as  an  officer  of  the  navy.  It  is  denied 
by  the  United  States  that  tbe  entry  of  a  pupil 
into  the  academy  is  his  entry  into  the  naval 
service,  and  that  the  period  of  his  pupilage  is 
actual  service,  within  the  meaning  of  the  Act 
of  1888;  and  it  is  argued  that  he  d(»es  not  enter 
into  actual  service  until  he  is  appointed  either 
in  the  line  of  the  navy,  the  marine  corps, 
or  the  engineer  corps;  that,  as  a  student,  he 
does  not  serve,  but  is  preparing  to  serve;  that 
he  does  not  render  service  to  the  €k)vemment, 
but  is  receiving  favors  from  it;  that  he  can  only 
commence  semce  after  his  graduation,  such 
service  depending  upon  his  graduating  merit; 
and  that  the  compensation  of  $500  a  year  given 
to  him  is  not  a  payment  for  service  rendered, 
but  is  a  gratuity  and  an  allowance  made  to  him 
for  his  support  in  his  preparation  for  service  to 
be  rendereo. 

When  tbe  claimant  was  appointed  a  mid- 
shipman in  the  navy,  on  the  80th  of  Sep- 
tember, 1867,  the  Act  of  July  16, 1862,  chap- 
ter 188,  12  Stat  at  L.  588,  was  in  force.  The 
first  section  of  that  Act  divides  the  active  Ust 
of  line  officers  of  the  navy  into  nine  grades, 
the  first  of  which  is  "rear-aamirals,"  the  eighth 
of  which  is  "ensigns/'  and  the  ninth  of  which 
Is  "midshipmen."  The  11th  section  of  that 
Act  provides  that  the  students  at  the  Naval 
Academy  shall  be  styled  midshipmen,  until 
their  final  graduating  examination,  when,  if 
sucoessfi^,  they  shalfbe  commissioned  ensigns, 
ranking  according  to  merit  Thus,  section  1  of 
that  Act  creates  the  grade  of  midshipman  as 
one  of  theidne  grades  of  the  active  list  of  line 
officers  of  the  navy,  and  section  11  declares 
that  Uie  students  at  the  Naval  Academy  shall 
shall  be  styled  midshipmen.  If  these  statutory 
provisions  were  not  varied  as'respects  the  claim- 
ant prior  to  July  14, 1872,  when  he  was  pro- 
moted to  the  grade  of  ensign,  he  was  all  the 
time  an  officer  in  tbe  line  of  the  navy,  and 
serving  as  such  officer. 

Secuon  12  of  the  Act  of  July  15, 1870,  chap- 
ter 295, 16  Stat,  at  L.  884,  provides  that  tbe 
"  students  in  the  Naval  Academy  shall  here- 
after be  styled  cadet  midshipmen/'  and  that, 
when  they  "shall  have  passed  successfully  the 
graduating  examination  at  said  academy,  they 
shall  receive  appointments  as  midshipmen, 
ranking  according  to  merit,  and  may  be  pro- 
moted to  the  ffraae  of  ensi^  as  vacancies  in 
the  number  allowed  by  law  in  that  grade  may 
occur."  The  provisions  of  that  section  do  not 
seem  to  have  been  applied  to  the  case  of  Hie 
claimant  He  did  not  thereafter  receive  an  ap- 
pointment as  cadet  midshipman,  nor  does  he 
appear  to  have  received  an  appointment  as 
midshipman  after  he  passed  successfully  the 
graduating  examination  at  tbe  academy;  but 
he  was  promoted  to  the  grade  of  ensign  after 
he  had  completed  his  academic  course  at 
AnnapoUs. 

It  is  very  questionable  whether  the  12th  sec- 
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tion  of  the  Act  of  1870  applies  to  persons  who 
had  been  theretofore  appointed  midshipmen. 
It  would  rather  seem  to  oe  limited  in  its  pro- 
visions to  persons  Uiereafter  to  be  appointed  to 
the  distinct  grade  of  cadet  midshipmen,  and 
therefore  not  to  include  the  case  of  tbe  claim- 
ant But  even  if  section  12  of  the  Act  of  1 870 
applies  so  far  to  those  who  were  then  students 
in  the  Naval  Academy,  that  they  were,  there- 
after to  be  styled  cadet  midshipmen,  yet  they 
were  stiU  to  discharge  the  same  duties  as  be- 
fore, and  be  subject  to  the  same  naval  discipline 
and  control  as  before,  and  to  receive  the  same 
pay  as  before.  We  see  nothing  in  the  Act 
of  1870  to  exclude  tbe  claimant  from  the  posi- 
tion which  he  occupied  prior  to  tbe  passage  of 
that  Act,  as  a  member  of  a  grade  in  tbe  active 
list  of  line  officers  of  the  navy,  so  far  as  re- 
spected his  service  at  the  Naval  Academy  after 
the  date  of  the  passage  of  that  Act  whether  he 
was  thereafter  to  be  styled  a  cadet  midshipman 
or  to  continue  to  be  styled  a  midshipman. 

No  legislation  which  took  place  after  the 
14th  of  July,  1872,  can  affect  tbe  question  aris- 
ing under  the  Act  of  1888,as  to  his  service  as  an 
officer  in  tbe  navy  prior  to  the  14th  of  July, 
1872.  Section  15  of  the  Act  of  1862  provided 
that  the  "annual  pay  of  the  several  ranks  and 
grades  of  officers  of  the  navy  on  the  active  list,*' 
thereinafter  named,  comprehendinfl:  the  nine 
grades  mentioned  in  the  first  section  of  the 
same  Act,  should  be  as  thereinafter  specified 
in  the  15th  section,  and  the  last  provision  was 
this:  "Midshipmen  shall  receive  five  hundred 
dollars." 

It  is  impossible  not  to  conclude  that  the 
claimant  continued  to  be,  after  the  passage  of 
tbe  Act  of  1870,  as  be  was  prior  to  its  passage, 
an  officer  of  the  navy,  on  the  active  ust,  and 
serving  as  such  an  officer,  by  virtue  of  his  hav- 
ing been  appointed  a  midshipman  and  continu- 
ing to  be  a  student  in  the  Naval  Academy,  even 
though  he  might  have  been  properly  styled, 
after  the  passage  of  the  Act  of  1870,  a  cadet 
midshipman. 

2^  Judgment  qf  the  Court  cf  Claime  i$  of- 
firmed, 

f  

UNION    TRUST    COMPANY   OP  NEW 

YORK  BT  AL.,  Appts,, 

e. 

WILLIAM  R  MORRISON. 

(See  8.  0.  Beporter*B  ed.  601-S18.) 

Surety,  when  entitled  to  protection— eale  of 
railroad  on  foreclosure, 

L  A  surety  of  arallroad  company  on  an  Injuno- 
tion  bond,  flnven  to  protect  the  rollinflr  stook  and 
property  or  such  company  from  execution  and 
sale,  is  entitled  to  protection  and  indemnity  from  a 
receiver  of  the  property  on  mortgage  foreclosure; 
and«  if  he  has  paid  the  judgment  against  him  on  the 
bond,  is  entitled  to  be  reimbursed  the  amount  paid 
by  him,  out  of  the  property  and  assets  of  the  com- 
pany, prior  to  a  mortgage  given  by  the  railroad 
upon  such  property. 

i.  Where  the  Dondholders  purchased  the  railroad 
on  foreclosure  sale,  subject  to  the  lien  of  all  claims 
against  it  then  before  the  court  by  Intervening  pe- 
tition which  should  be  decreed  to  be  paid,  upon 
final  adjudication,  as  paramount  liens,  the  purchas- 
ers were  bound  to  take  notice  of  the  surety*s  claim 
for  indemnity  which  had  been  presentea  to  the 
court  by  petition;  and  no  further  notice  to  them 
was  necessary ,  and  the  property,  in  their  hands,  ts 
subject  to  such  clahn. 
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[No.  64.] 
Argued  N<n,  10, 1887.    Decided  April  f  ,  1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Illinois,  chat  the  appellee  had  an  equi- 
table lien,  for  the  payment  of  his  claim,  agamst 
the  railroad  property  sold  under  a  decree  of 
foreclosure,  and  transferred  to  the  St. Louis  and 
Cairo  Railroad  Company.    Affirmed. 

The  facts  are  fully  stated  in  the  opinion. 

Mes^e.  8.  Coming  Judd,  Wmu  Ritchie, 
Edward  B,  Eeher  and  Edward  S,  Judd,  for  ap- 
pellants: 

The  right  of  subrogation  does  not  arise  in 
favor  of  a  surety  until  he  has  actually  paid  the 
debt  for  which  he  is  liable  as  surety. 

Sheld.  Subrogation,  |§  105. 127;  Conwell  v. 
MeCowan,  58  Ul.  863;  Harst  v.  Bates,  51  HI. 
489;  Denng  v.  Winehelsea,  1  White  &  T.  Lead. 
Cas.  £q.  ed.  1876, 152;  Pennsylvania  Bank  v. 
Poiius,  10  Watts,  162;  Kyle  v.  Bostick,  10  Ala. 
692;  Snyder  v.  Blair,  88  N.  J.  211. 
-  The  surety  is  entitled  to  recover  the  amount 
paid,  not  the  amount  extinguished  by  that  pay- 
ment. 

Boaney  v.  Seeley,  2  Wend.  488;  Seed  v.  Nor- 
ris,  2  MyL  &  C.  874,  875;  Memphis  ik  L.  B,  B. 
B.  Co.  V.  Dow,  120  U.  S.  801,  m  (80:  601). 

Morrison  has,  in  fact,  simply  incurred  a 
fresh  obligation  to  pay.    This  is  not  sufficient. 

MaxweU  v.  Jameson,  2  Bam.  &  Aid.  51;  Tay- 
lor Y.  Biggins,  8  East,  169;  Bomine  v.  Bomine, 
59  Ind.  851, 852;  Ezpivrte  Sergeant,  1  Glyn  &  J. 
183;  S.  C.  affirmed,  2  Glyn  &  J.  28;  Eden, 
Bankr.  158,  159;  Taylor  v.  Mills,  Cowp.  526, 
527. 

The  bank  is  a  volunteer,  and  not  entitled  to 
subrogation. 

Freem.  Judg.  §  468;  Shinn  v.  Budd,  14  N. 
J.  Eq.  286;  Batik  of  U.  8,  v.  Winston,  2  Brock. 
254;  Bering  y.  Winehelsea,  IWMte  &  T.  Lead. 
Cas.  Eq.  ed.  1876,  151;  Gumming  t.  Hackly, 
8  Johns.  206. 

The  8ure^  stands  in  such  a  relation  to  his 

Erindpal  that  he  cannot  be  permitted  to  specu- 
ite  upon  him. 

W^nn^f.  Brooke,  5  Rawle,  106, 110. 

It  IS  the  surety's  duty  to  make  the  best  terms 
he  can  for  his  principal. 

BMd  V.  Norris,  2  Myl.  &  C.  875. 

The  purchasers  at  the  foreclosure  sale  took 
the  property  free  from  all  equities  which  were 
subordinate  to  those  of  the  mortgage  credit- 
ors. 

2  Jones,  Mort,  ^  1658,  1654. 

This  is  true  ox  railroad  ^  of  other  mort- 


'^ 


forgan  Counly  v.  Thomas,  76  lU.  147;  SuU 
Uwn  y.  Portland  db  K.  B.  B.  Co.  94  U.  8.  806 
(24:  824);  Menasha  y.  Milwaukee  db  N.  B.  B.  Co. 
&  Wis.  420;  Wright  y.  Milwaukee  db  St.  P.  B. 
Co.  25  Wis.  46. 

The  purchaser  takes  free  from  taxes. 

Cooper  y.  Corbin,  105  Bl.  224. 

The  surety  can  acquire  no  greater  right  than 
the  creditor. 

Houston  y.  Hunlsville  Branch  Bank,  25  Ala. 
257;  Colvin  y.  Owens,  22  Ala.  794;  Dozier  y. 
Lewis,  27  Miss.  688. 

The  surety's  remedy  cannot  be  greater  than, 
or  different  from,  that  of  the  creditor. 

Winshw  y.  Otis,  5  Gray,  868;  Tubbs  y.  Will- 
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iams,  9  Ired.  L.  1;  Pierson  y.  OaOin,  18  Yt. 
86;  Ohio  L.  Ins.  <ft  T.  Co.  y.  Winn,  4  Md.  Ch. 
264. 

Holbrook's  rights  under  his  Judgment  ai^ 
subordinate  to  the  mortgage. 

Pennock  v.  Coe,  64  U  8.  28  How.  117  (16: 
486);  Dun/iam  y.  Cincinnati,  P.  db  G.  B.  Cb. 
68  U.  S.  1  WaU.  254  (17:  584);  ScoU  y.  OfcV 
ton  db.  S.  B.  B.  Co.  6  Biss.  584;  Central  TVtur 
Co.  y.  East  Tennessee,  V.  d  G.  B.  Co.  80  Fed. 
Rep.  897;  Hammock  y.  Farmers  L.  dk  T.   Go. 

105  U.  6.  91  (26:  1116);  Fosdiek  y.  SehM,  » 
V.  S.  255  (25:  848);  Douglass  y.  GUne,  18  Bush, 
681,  682. 

The  chancellor  will  always  obeenre  great 
caution  in  establishing  such  a'prefer^ice  as  ap- 
pellee here  claims. 

Miltenberger  v.  Logansport,  G.  db8.W.R.  Cb. 

106  U.  S.  811  (27:  126):  Union  Trust  Go.  y. 
Bli^/ns  Midland  B.  Go.  117  U.  8.  458,  47» 
(29:  971,  978);  Meyer  y.  Johnston,  58  Ala.  848; 
Blair  v.  St.  Louis.  H.  db  K.  B.  Go.  ^  Fed. 
Rep.  475. 

There  is  no  allegation  or  proof  as  to  the 
nature  of  the  claim  upon  which  Holbrook^» 
ori^nal  judgment  was  rendered. 

Union  Trust  Co.  y.  Illinois  Midland  B.  Go. 
117  U.  8.478,479(29:978). 

Holbrook  might  have  made  his  claim  out  of 
the  income  of  the  road  while  the  mortgagor  re- 
mained in  possession. 

Oilman  y.  lUinois  d  M.  Tel.  Go.  91  U.  8. 
608  (28:  405);  Mississippi  Valley  dW.  B.  Go.  y. 
U.  S.  Express  Co.  81  ML  587. 

Appellee  cannot,  as  against  the  mortgagee 
or  ms  grantee,  assert  any  superior  equiu^. 

Sheld.  Subrogation,  §  182;  MitcheUY.DeWitt, 
25  Tex.  (SuppL)  180;  Burw  y.  Huntingdon 
Bank,  1  Penr.  &  W.  895;  PoU  y.  Nathans,  1 
Watts  &  8.  155;  Arm^ronfs  Appeal^  5  Watts 
&  8.  852;  Knoufs  Appeal,  91  Pa.  82. 

The  surety  cannot,  b^  subrogation,  obtain 
a  preference  oyer  creditors  of  the  principal 
whose  lien  attached  before  the  surety  became 
bound. 

Brandt,  Suretyship,  §  268;  Farmers  db  2>. 
Bank  y.  Sherley,  12  Bush,  804;  FMbaek  y. 
Bodman,  14  Bush,  117;  Johnson  y.  Morrison,  5 
B.  Mon.  106;  OlassY.  Pullen,  6  Buah,  850,  85U 

In  fact,  appellee  is  a  yoluntoer. 

Bank  of  U.  S.  y.  Winston,  2  Brock,  854;  Nep- 
tune Ins.  Go.  y.  Dorsey,  8  Md.  Ch.  840;  Swanm 
y.  Patterson,  7  Md.  170;  Gadsden  y.  Brown,  1 
Speer,  Eq.  42;  Shinn  y.  Budd,  14  N.  J.  Eq.  287; 
Armstronffs  Appeal,  5  Watts  &  S.  856;  Pair 
terson  v.  Pojoe,  5  Dana,  248. 

As  toward  other  creditors,  Morrison  must  be 
deemed  to  have  trusted  to  his  principal,  and 
not  to  the  property. 

Johnson  V.  Morrison,  5  B.  Mon.  107;  Wiggin 
y.  Iknr,  8  Sumn.  419,  420;  EopkinsviHe  Bank 
y.  Budy,  2  Bush,  829;  Bums  y.  Huntingdon 
Bank,  1  Penr.  &  W.  898,  Gibson.  C.  J.;  Piar^ 
sonsy.  Briddoek,  2  Yem.  606:  Wright  y.  Mor- 
l^,  11  Yes.  Jr.  22;  Smith  y.  Andersok,  18  Md. 
520;  MeCormickv.  Irwin,  85  Pa.  111. 

By  executing  the  injunction  bond  MonisoD 
destroyed  the  ^ect  of  the  Holbrook  ludgment 
as  a  lien  on  the  personalty,  and  relessed  tlie 
latter. 

Launtz  y.  Oross,  16  Bradw.  881. 

Consequently  Morrison  could  claim  no  lies 
on  the  personalty. 


1887. 
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CanM  V.  The  T.  P.  LeaUien,  Newb.  Adm. 
482;  BoberU  y.  The  HunUviUe,  8  Woods,  887; 
The  Madgie,  81  Fed.  Rep.  926;  Ove  v.  Tide 
Water  Canal  Go.  65  U.  S.  24  How.  267  (16: 686); 
Hammoek  v.  Farmers  L.  db  T  Co.  1(J5  U.  8. 
91  (26: 1116);  Jones,  R  R.  Securities,  §§  167, 
168. 

This  court  has  never  applied  the  rule  of 
preference  to  a  claim  of  the  nature  of  this. 

Gaiveston,  H.  db  H.  B,  R,  Co.  v.  Cowdrey,  78 
U.  8.  11  Wall.  469  (20:  IW)\  Dunham  v.  CVn- 
dnnati.P.  dkCR.  Ob.,  68  tj.  8.  IWall.  254 
(17:  684);  Port&r  v.  PiUeburgh  Beeeemer  Steel  Co, 
120  U.  8.  671  (30:  8^;  8.  C,  122  U.  8. 288  (80: 
1211);  Huidekaper  v,  Hinckley  Loeomolive  Works, 
99  U.  8.  268  (25:  844);  Union  T^ruit  Co.  y.  lUi- 
naie  Midland  B.  Co.  117  U.  6.  484  (29:  968); 
Penn  v.  Calhoun,  121  U.  8.  261  (80:  916). 

What  is  to  be  deemed  a  current  debt  ? 

Bumham  y.  Bowen,  111  U.  8.  780,  781  (28: 
698). 

A  judgment  against  the  mortgagor  subse- 
quent to  the  mortgage,  but  prior  to  the  re- 
ceivership, must  be  held  subject  to  the  mort- 

Ceniral  Trust  Co.  v.  East  Tennessee  V.  db  O. 
B.  Co.  80  Fed.  Rep.  807;  HUes  v.  Case,  9  Biss. 
549;  Hammoek  Y.  Farmers  L.  db  T.  Co.  105  IT. 
8.  91  (26: 1116);  Duncan  v.  Mofdle  db  0,  B.  B. 
Co.  2  Woods,  542;  Neutport  db  C.  Bridge  Go.  v. 
Douglass,  12  Bush,  676. 

Not  only  is  this  claim  not  of  the  nature  of  a 
current  debt  but  it  comes  within  no  reasonable 
limit  as  to  time. 

Seott  V.  ainton  db  8.  B.  R  Co.  6  Biss.  686; 
Turner  v.  Indianapolis,  B.  dW.  B.  Co.  8  Biss. 
818;  Blairv.  8t.  Louis,  H  db  K.  B.  Co.  TSb  Fed. 
Rep.  474. 

Appellee's  claim  was  barred  by  the  ezcluda- 
tory  orders  entered  previous  to  tne  foreclosure 
sale. 

KoonlM  V.  Northern  Bank,  88  U.  8. 16  Wall. 
196  (21:  466):  2  Jones,  Mort.  %  1647;  MiUtr  v. 
Sherry,  69  U.  8.  2  Wall.  250  (17:  880);  Hamlin 
V.  MeCahm,  aarke.  Ch.  249;  GoekriU  v.  Manqt, 
2  Tenn.  Ch.  49;  Brightmany.  Brightman,  1 K, 
I.  112;  Sapp  V.  Wightman,  108111.  168. 

To  fix  a  purchaser,  pending  suit,  with  notice 
of  equities  arising  out  of  the  suit,  the  pleEid- 
ings,  etc.,  must  be  clear,  explicit  and  direct  as 
to  the  nature  of  the  claim. 

Brightman  v.  Brightman,  supra;  ShalcrossY. 
Dixm,  7  L.  J.  N.  8.  Ch.  180. 

Until  the  surety  pays  the  debt  of  his  principal, 
he  has  no  demand  upon  him. 

KyU  V.  Bostiek,  10  Ala.  592. 

Appellee  should  not  have  been  permitted 
to  nie  his  supplemental  petition  of  June  6, 
1882. 

Pinch  Y.Anthony,  10  Allen,  477;  Vaughan  v. 
Vauglian,  80  Ala.  830;  HiU  v.  Hill,  10  Ala.  627; 
Godfrey  v.  Tucker,  83  Beav.  280;  Milner  v. 
Milner,  2  Edw.  Ch.  114;  MiUer  v.  Shinry,  69 
U.  8.  2  Wall  287  (17:  827);  Griffith  v.  Griffith, 
1  Hoffm.  Ch.  161;  8.  C.  9  Paige,  816;  Bennett, 
Lis  Pendens,  S§  82, 96, 188;  1  Dan.  Ch.  Pr.  402, 
408;  8tory,  Eq.  PI.  §  904;  SchuUe  v.  Fox,  58  Md. 
42;  Freem.  Judg.  §199. 

Messrs.  Gustav  Koemer  and  Charles  W. 
Thomas,  for  appellee: 

.  The  (;hattel  Mortgage  Act  of  Dlinois  had  no 
reference  to  railroaapropertv. 

Hammoek  v.  Far?ners  L.  db  T.  Co.  106  IT.  8. 

126  U.  S. 


77  (26:1111);  Peoria  db  8.  B.  B.Co.y.  Thomp 
son,  108  ni.  187. 

Property  subject  to  liens,  claims  and  debts 
of  various  characters  and  ranks  which  is 
brought  within  the  cognizance  of  a  court  of 
equity  for  administration,  and  conversion  into 
money  and  distribution,  is  a  trust  fund. 

Union  Trust  Co.  v.  lUinois  Midland  Co.  117 
U.  8.  466  (29:  970). 

The  property  oi  a  corporation  is  to  be  treated 
in  equitjr  as  a  trust  fund  primarily  for  the  pay- 
ment of  its  debts. 

Farmers  L.  dt.  T.  Co.  v.  Missouril.  dbN.  B. 
Co.  21  Fed.  Rep.  264. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  case  grows  out  of  the  foreclosure  of  a 
mortgage  given  by  the  Cairo  and  8t.  Louis 
Railroad  CJompany  on  the  2d  day  of  October, 
1871,  to  the  Union  Trust  Company,  to  secure 
the  payment  of  two  thousand  five  hundred 
bonos  of  il.OOO  each,  with  interest  semi-an- 
nually. MorHson,  the  appellee,  intervened  in 
the  proceedings,  by  petition,  claiming  a  lien  on 
the  property  mortgaged,  by  reason  oif  having 
become  liable  as  sur^  on  an  injunction  bond 
given  to  obtain  an  Injunction  to  prevent  an 
execution  sale  of  a  portion  thereof.  The  court 
below  by  a  decree  dated  May  4, 1884,  allowed 
his  claim,  amounting  to  the  sum  of  $16,852.19, 
with  interest  from  May  20,  1882.  The  pui^ 
chasers  at  the  foreclosure  sale  (who  purchased 
on  behalf  of  the  bondholders),  having  trans- 
ferred the  property  to  the  8t.  Louis  and  Cairo 
Railroad  Company  (organized  for  that  pur- 
pose), said  company  was  nUowed  to  become  a 
party  to  the  proceedings  for  the  purpose  of  ap- 
pealing from  the  decree;  and  did  appeal  from 
the  same  in  connection  with  the  Union  Trust 
Company.  The  case  is  now  before  us  on  that 
appeal. 

The  facts  necessary  to  be  understood  in  the 
dcterminaUon  of  the  case  are  as  follows: 

The  Cairo  and  8t.  Louis  Railroad  Company 
was  a  corporation  of  Illinois  owning  and  oper 
ating  a  railroad  in  that  State,  extending  from 
Cairo  to  a  point  opposite  St.  Louis.    The  mort- 

fage  ref  eired  to  purported  to  convey  and  em- 
race  all  the  property  and  assets  of  the  com- 
pany, real,  personal  and  mixed,  then  held  and 
owned,  or  thereafter  to  be  acquired,  and  the 
tolls,  incomes,  rents,  issues  and  profits  thereof; 
and  it  contained  provisions  authorizing  the 
mortgage  trustee  (the  Union  Trust  Company) 
to  take  possession  of  said  property  and  assets 
in  case  of  default,  for  a  certain  period  of  time, 
in  the  payment  of  interest,  or  of  the  installments 
of  a  smking  fund  provided  for;  and  gave  said 
trustee  power,  on  such  default,  to  declare  the 

Srincipai  due.  The  railroad  company  made 
efault  in  the  payment  of  interest  lu  October, 
1878,  and  at  every  subsequent  period  of  pay- 
ment, and  never  paid  any  installments  of  the 
sinking  fund. 

Meantime,  the  company  was  harassed  by 
suits,  and,  amongst  others,  one  Henry  Hol- 
brook,  on  the  26th  of  November,  1872,  re- 
covered a  judgment  against  it  in  the  Circuit 
Court  of  St.  Clair  County,  Illinois,  for  the  sum 
of  $9,500,  besides  costs.  Execution  was  issued, 
but  not  levied.  But  in  October,  1874,  an  oUom 
execution  was  issued,  and  the  Sheriff  of  St 
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Clair  Conntj  threatened  to  lery  upon  the  roll- 
ing stock  of  the  company,  a  mat  part  of 
which  was  in  that  conntj,  oppodte  St  Louis. 
The  company,  believing  the  Judgment  to  have 
been  fraudulently  and  wrongfully  obtained, 
filed  a  bill  in  equity  in  theSt  Clair  Circuit 
Court  to  enjoin  Holbrook  from  proceedii^  to 
Its  collection.  An  injunction  was  gran  tea  ac- 
cordingly on  the  80th  of  December,  1874:  but 
onJy  upon  the  condition  that  the  company 
should  give  an  injunction  bond,  with  sureties, 
for  the  payment  of  Judgment  and  costs,  if  the 
injunction  should  be  dissolved.  Morrison,  at 
the  request  of  the  company,  executed  such 
bond  as  surety.  In  February,  1877,  the  bill  for 
injundion  was  dismissed,  and  In  June,  1879, 
the  decree  of  dismissal  was  affirmed  by  the 
Supreme  Court  of  Illinois,  and  the  injunction 
was  definitively  dissolved.  Thereupon  Hol- 
brook  sued  Morrison  on  the  Injunction  bond, 
and  on  the  80th  of  September,  1880,  recovered 
Judgment  against  him  for  the  sum  of  $18,965. 
Prior  to  Uiis  time,  in  November,  1877,  the 
Trust  Company  declared  the  principal  of  the 
bonds  due,  and  filed  a  bill  in  the  court  below 
to  have  a  receiver  appointed  and  the  mortgage 
foredoeed.  Henry  W.  Smithers  was  appointed 
receiver,  with  power  to  operate  the  road  and 
equip  it  and  keep  it  in  repair,  and  to  pay  all 
amounts  due  and  owing  by  the  railroad  com- 
pany for  labor  or  supplies  that  might  have  ac- 
crued in  the  operation  and  maintenance  of  the 
railroad  property  within  six  months  immedl- 
atelv  pr^eding.  The  receiver,  on  taking  pos- 
■essnon  of  the  property,  found  a  number  of 
suits  against  the  company  pending  on  appeal, 
and  claims  for  protection  on  the  part  of  those 
who  had  become  sureties  on  the  appeal  bonds; 
and  on  the  29Ui  of  December,  1877,  he  pre- 
sented a  petition  to  the  court,  asking  its  advice 
and  instruction  in  regard  to  said  bonds,  and 
whether  he  should  protect  the  sureties  in  the 
event  of  adverse  deoslons  in  any  of  the  cases. 
He  stated  the  fact  that  such  appeal  bonds  were 
given  by  some  of  the  ofllcers  of  said  railroad 
company,  with  others  as  sureties,  in  order  to 
protect  Uie  roUing  stock  or  other  personal  prop- 
erty of  said  railroad  company  from  levy  or  sale 
under  execution  pending  the  determination  of 
the  appeals;  in  each  of  which  cases  execution 
on  the  Judgment  or  decree  was  either  levied  on 
personal  property  of  said  railroad  company  or 
the  levy  thereot  threatened  at  the  time  of  tak- 
ing the  appeal  and  saving  the  bond.  He  men- 
tioned the  HoOmok  Cam  [72  Dl.  419]  in  par- 
ticular, which  was  then  pending  before  the  Su- 
preme Court  of  Illinois  on  apj^al,  and  called 
attention  to  the  injunction  bond  given  in  that 
case;  and  he  expre^ed  his  concurrence  in  the 
statement  of  the  sureties  generally,  that  they 
had  become  such  on  the  assurance  of  being 
protected,  and  that  their  action  had  been  to  the 
benefit  of  all  parties  interested  in  the  property 
of  the  company,  since,  in  default  of  payment, 
it  would  have  been  sacrificed  to  meet  the  de- 
mands. The  court,  on  consideration,  made  a 
decree  authorizing  the  receiver,  in  his  discre- 
tion, to  prosecute  or  defend  the  appeals  and 
cases,  according  as  the  interests  of  the  receiver- 
ship should  in  nis  Judgment  be  best  promoted: 
ana  to  protect  such  sureties  as  in  his  Judgment 
ought  to  be  protected  in  equity  and  gooa  con 
science  by  reason  of  the  protection  aiflbrded  to 
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the  property  and  assets  of  the  company  by 
means  of  the  giving  of  such  bonds.  Andi,  for 
the  purpose  of  this  decree,  the  receiver  was 
authorised  to  use  and  pay  out  any  moneys 
coming  into  his  hands  as  such  receiver,  over 
and  above  expenses  for  operation  and  repairs. 
The  receiver,  for  alleged  lack  of  funds  coming 
into  his  hands,  failcNi  to  protect  any  sureties 
except  two,  one  Rosborough  and  one  Pellet 

On  the  16th  of  Mav,  1881,  a  decree  was  made 
in  the  foreclosure  suit,  ascertaining  the  amount 
due  on  the  bonds  and  coupons  to  be  (4,801. 
157.58,  and  directing  a  sale  of  the  mortgaged 
premises  to  satisf v  tne  same.  The  decree  re- 
quired all  persons  having  claims  or  liens  against 
the  railroad  and  property,  or  against  the  pro- 
ceeds of  the  sale  thereof,  to  file  mterveniDgpe- 
tiUons  on  or  before  the  first  day  of  July,  1^. 

In  accordance  with  this  order,  Morriaon.  on 
the  80th  day  of  June,  1881,  filed  his  intervening 
petition,  setting  up  the  facts  respecting  his  be- 
coming surety  on  the  injunction  bond,  the 
preservation  of  the  rolling  stock  by  meuis 
thereof,  the  proceedings  in  the  case,  and  the 
proceedings  against  himself  on  the  bond,  re- 
sulting in  the  judgment  rendered  against  him 
on  September  80,  1880.  He  also  set  out  the 
copy  of  a  mortgage  on  four  locomotive  engines 

fiven  to  him  by  tne  railroad  company  in  June, 
875,  by  way  of  indemnity  against  his  li^iility 
on  the  injunction  bond;  which  mortgage 


duly  recorded  in  the  deik's  office  for  St.  Oair    r . 
County,  but  was  never  enforced  bv  him;  be    ^ 
statinff  the  fact  to  be,  that  the  saia  company 
and  the  receiver  had  used  the  said  locomotive 
engines  conthiuously  since  the  execution  of  the 
said  mortgage,  and  the  same  were  then  in  the 
possession  or  tiie  receiver,  and  were  to  be  sold 
at  the  sale  of  the  property  under  the  said  decree 
of  foreclosure.    He  further  set  out  a  copy  of 
the  petition  presented  to  the  court  by  tlM  re- 
ceiver, asking  for  instructions  as  before  stated, 
and  bringing  to  the  notice  of  the  court  the  Hd- 
brook  Judgment  and  appeal  and  the  injunctioii 
bond  given  in  that  case.    He  further  slated 
that  the  receiver,  ^ce  his  appointment,  bad 
not  been  able,  out  of  the  earnings  of  the  rail- 
road, to  pay  the  Judgment  of  ^Ibrook,  and 
thus  protect  the  sureneson  the  inJunctioD  bond. 
His  petition  cloeed  with  a  prayer  for  a  decree 
that  he  should  be  fully  protected  from  all  the 
consequences  of  signing  the  said  hood,  and 
from  the  Judgment  recovered  against  him  and 
for  further  reuef . 

On  the  5th  of  July,  1881,  an  order  waa  made 
declaring  that  no  claim  presented  or  filed  after 
the  first  of  July,  1881,  should  be  received  or 
filed;  and  that  all  claims  not  so  filed  on  or  be- 
fore that  date  should  be  forever  barred  from 
any  benefit  under  the  decree,  or  from  the  prop- 
ertv,  or  the  proceeds  of  its  sale. 

On  the  14th  of  July,  1881,  the  railroad  and 
other  property  covered  by  the  mortgage  were 
duly  sold  in  accordance  with  the  decree  of  May 
16;  and  Josiah  A.  Horsey  and  Charles  J.  Can 
da,  on  behalf  of  the  bondholders,  became  the 
purchasers  for  the  sum  of  $4,000,000;  which 
sale  was,  on  the  same  day,  ratified  by  the  court, 
and  an  order  was  made  referring  to  a  apectal 
master,  Frank  H.  Jones,  all  the  interreoini; 
claims  and  petitions  filed  in  the  cause,  to  take 

Eroof  and  report  his  conclusions  of  fmcx  abd 
tw  thereon  for  the  consideration  of  the  ooon. 
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and  to  dTe  notice  to  the  parties  of  tbe  time  and 
place  of  taking  testimony. 

On  tbe  first  of  August,  1881,  an  order  was 
made  referring  it  to  a  master  to  examine  and 
report  tbe  amount  of  receiyer's  certificates  re- 
maining unpaid,  and  of  all  claims  against  the 
ceceivenbip,  or  railroad  assets  in  the  receiver's 
possession,  as  shown  by  interveninf  petitions 
or  dsims  filed  in  tbe  cause  before  July  1,  for 
[Wl]  labor,  supplies  or  other  claims;  and  whether 
then  was  sufficient  showing  in  the  several  cases 
to  warrant  funds  to  be  paicTinto  court  to  cover 
fte  same;  also  tbe  probable  amount  of  costs 
and  fees.  Tbe  object  of  this  order  was  to  as- 
certain bow  much  money  the  purchasers  should 
be  leouired  to  pay  into  court,  and  how  much 
of  tbor  bid  might  be  paid  in  bonds. 

On  tbe  19th  of  August,  1881,  the  Union 
Trast  Company  and  the  receiver  filed  a  Joint 
answer  to  Mornson's  petition  of  intervention.  In 
whidi  all  its  material  statements  were  admitted; 
bot  whilst  admitting  that  the  sheriff  of  St. 
Clair  Coun^  did  tbreiBUen  to  levy  on  tbe  rail- 
road oompany's  locomotives  and  rolling  stock 
tbev  denied  that,  as  against  the  bondholders 
and  tbe  Union  Trust  Company  mortgage,  the 
execution  was  a  lien  on  said  k)comoaves  and 
nock  paramount  to  that  of  the  mortgage;  they 
also  denied  that  tbe  chattel  mortgage  alleged  to 
have  been  given  by  the  railroad  company  upon 
certain  locomotives  for  tbe  purpose  of  secunng 
tbe  sureties  on  the  injunction  bond,  could  have 
any  effect  or  create  any  lien  on  said  property 
paramount  to  that  of  tbe  Union  Trust  Com- 
pany mortgage.    The  respondents  admitted 
that  tbe  railroad  company  and  the  receiver  had 
continually   used   the   engines  and  property 
owned  by  tbe  company  in  1876;  but  whether 
they  were  the  same  which  were  included  in  the 
aOq^  chattel  mortgage,  they  could  not  say. 
They  admitted  that  tne  receiver  had  not  paid, 
and  had  not  been  able  out  of  tbe  earnings  of 
the  road  to  pay.  the  Judgment  of  Holbrook, 
and  sabmitted  to  the  court,  that  if  be  had  been 
able,  be  would  not  have  had  any  right  or  au- 
thority to  pay  the  same.    They  further  alleged 
upon  ra  formation  and  belief  that  the  Judgment 
remained  wholly  unpaid,  that  neither  Morrison 
oor  tbe  railroad  company  had  paid  it;  and  they 
sabmitted  to  tbe  court  that  there  was  no  liabil- 
ity oo  tbe  part  of  the  receivership  or  of  tbe 
property  for  tbe  payment  of  the  Judgment. 

On  the  22d  of  December,  1881,  an  order  was 

made  by  tbe  court,  by  which,  after  reciting 

tbat  Horsey  and  Cauda  had  paid  to  the  com- 

misaioner  the  full  amount  of  their  bid  for  the 

laitroad  property  and  assets,  namely,  in  cash, 

$100,000,  and  the  residue  in  first  mortsrage 

bonds  of  tbe  railroad  company,  it  was  orderod 

B*     and  decreed  that  the  commissioner  should  ex- 

emte  a  deed  of  conveyance  of  the  said  property 

and  asaets  to  the  said  Horsey  and  Canaa,  to  tie 

krid  sal^ect  to  all  taxes  legally  due,  to  the  lien 

ci  all  impaid  receiver's  certificates;  *'  and  also 

sobjecc  to  the  lien  of  any  and  all  claims  against 

tbe  aaid  railroad  properQr  and  assets  which  are 

•ow  before  this  court  by  intervening  petitions. 

amd  which  shall  b<,npon  final  determination  and 

adjudication,  decreed  to  be  paid  as  liens  para- 

aoont  to  the  indebtedness  secured  by  said 

mortage  or  deed  of  trust. '^ 

On  tbe  19th  of  January,  1883,  the  receiver 
was  also  directed  to  make  a  conveyance  to  the 
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purchasers.  In  order  to  cover  certain  real  estate, 
rolling  stock  and  other  property  which  had 
been  acquired  by  him  dunng  his  receivership; 
and  to  deliver  the  possession  of  all  such  real  es- 
tate and  other  property  to  the  purchasers  or 
their  grantees,  when  the  commissioner's  deed 
should  be  presented  to  hhn  and  demand  should 
be  made.  Tbe  receiver  made  such  conveyance 
on  the  80th  of  January,  1882;  and  on  the  Slst, 
Horsey  and  Cauda  conveyed  all  the  property 
to  the  St.  Louis  and  Cairo  Railroad  Company, 
the  appeUants;  and  on  the  following  day,  Feo- 
ruary  1, 1882,  the  receiver  delivered  the  rail- 
road and  all  its  appurtenances  to  said  company. 

As  the  Union  Trust  Company  and  the  re- 
ceiver, in  their  answer  to  Morrison's  interven- 
ing petition,  raised  the  objection  that  he  bad 
not  paid  the  Holbrook  Judgment  (though,  of 
course,  he  was  bound  to  pay  it),  he  filed  a  sup- 
plemental petition  on  the  oth  of  June,  1882, 
stating  that  he  had  paid  the  Judgment  on  the 
2dth  of  May  previous,  amounting  on  that  day, 
for  principal  and  interest,  to  the  sum  of 
$16,852.19,  and  repeated  his  original  applica- 
tion for  reUef.  To  this  supplemental  petition 
the  Union  Trust  Company  and  the  receiver 
filed  an  answer  by  which  they  denied  that 
Morrison  had  paid  the  Judgment;  recited  the 
previous  orders  requiring  claims  to  be  filed  by 
the  first  of  July,  ISSl,  and  barring  those  not  so 
filed;  tbe  sale  of  the  property,  the  conveyance 
thereof  to  Horsey  ana  Cauda,  and  by  them  and 
the  receiver  to  the  new  company,  and  the  de- 
livery of  the  railroad  proper^  to  said  company; 
and  averred  that  there  were  no  proceeds  of  the  [590] 
sale  in  the  hands  of  the  receiver  out  of  which 
payment  could  be  made  to  Morrison  upon  bis 
chum. 

On  tbe  10th  of  December,  1888,  the  special 
master,  Frank  H.  Jones,  to  whom,  at  tbe  time 
of  the  sale  of  the  railroad,  had  been  referred 
intervening  claims  and  petitions  filed  in  the 
cause,  maae  a  report,  in  which  he  set  forth  in 
detail  all  tbe  facts  and  circumstances  in  rela* 
tion  to  the  Intervening  petition  and  claim  of 
Morrison,  as  they  have  been  already  stated,  and 
the  evidence  taken  by  him  thereon.  The  only 
point  contested  bv  the  respondents  was  the  fact 
of  payment  by  Morrison,  and  its  effect  under 
the  previous  orders  of  the  court  The  evidence 
reported  bv  tbe  master,  however,  showed  that 
Morrison  did  actually  pay  the  Judgment  at  tbe 
time  stated  in  his  supplemental  petition,  and 
the  master  so  found.  The  exception  taken  on 
this  point  by  the  respondents,  based  on  the  fact 
that  Morrison,  in  order  to  make  the  payment, 
raised  the  money  on  his  note,  and  that  it  did 
not  appear  that  be  had  paid  his  note,  is  too 
trivial  for  serious  consideration.  The  conclu- 
sion reached  by  the  master  was  that  the  claim  • 
was  barred  bemuse  Morrison  bad  not  actually 
paid  Holbrook's  Judgment  when  he  filed  his 
original  petition,  anadid  not  pay  it  until  after 
the  time  bad  expired  for  claims  to  be  presented, 
namely.  July  1, 1881. 

Monison  excepted  to  the  report;  and  on  the 
5th  of  May,  1884.  the  court  sustained  the  ex- 
ception, and  allowed  the  claim,  and  decreed 
that  Morrison  had  an  equitable  lien  for  the 
pajrment  thereof  against  the  property  sold  un- 
der the  decree  of  foreclosure,  and  transferred 
to  the  St  Louis  and  Cairo  Railroad  Company, 
with  leave  to  apply  to  the  court  for  further  re- 
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lief  if  the  claim  should  not  be  paid  before  the 
first  Monday  of  September  then  next  This  is 
the  decree  from  which  the  appeal  is  taken  to 
this  court. 

The  plea  that  the  daim  -waa  not  presented  in 
time  we  think  is  wholly  untenable.  It  was 
brought  to  the  notice  ox  the  court  by  the  re- 
ceiver himself  a  few  days  after  his  appoint- 
ment The  case,  howeyer,  was  still  pending 
in  the  state  court  on  appeal,  and  it  was  yet  un- 
certain what  would  be  the  result.  The  in- 
J unction  was  not  definitively  dissolved  until 
Tune,  1879.  The  liability  of  Morrison  on  his 
bond  was  still  unad  judicated.  and  not  in  a  con- 
dition to  be  presented  by  him  as  a  fixed  and  de- 
terminate claim  against  the  railroad  company 
and  its  property.  Suit  was  then  brought 
against  hun,  and  Judjnnenjt  rendered  on  the 
80th  of  September,  1880.  The  foreclosure  pro- 
ceedings were  still  pending.  In  Mav,  1881,  the 
final  decree  of  foreclosure  of  the  railroad  prop- 
erty was  made,  and  the  time  for  presenting 
claims  was  fixed,  to  expire  on  the  Ist  of  July, 
1608')  1B81.  Morrison  presented  his  claim  by  filing 
his  intervening  petition  within  that  time.  He 
stated  his  entire  case.  He  had  not  paid  the 
Judgment  against  him,  it  is  trUe;  but,  in  equity 
(if  he  had  any  equi^  at  all^,  he  ought  to  have 
been  protected  from  makmg  that  payment. 
It  ought  to  have  been  made  by  the  receiver  out 
of  the  property  which  came  into  his  hands. 
The  reason  he  (the  receiver)  did  not  pay  it 
seems  to  have  been  want  of  pecuniaiy  funds. 
As  will  be  seen,  he  had  disposed  of  these  funds 
In  other  ways.  But  surely,  if  Morrison  had 
an  equitable  right  to  be  protected,  he  ought 
not  to  be  shut  out  from  all  remedy  because  he 
did  not  do  what  oueht  to  have  bDen  done  by 
the  receiver  himselC  or  by  the  parties  whom 
the  receiver  represented.  We  think  that  the 
court  below  was  perfectly  Justified  in  sustain- 
ing the  exception  to  the  master's  report  so  far 
as  it  was  based  on  the  idea  that  liorrison's 
claim  was  barred  by  reason  of  his  not  actually 
pa^g  the  HolbrooK  judgment  until  after  the 
period  of  limitation  fixed  by  the  court  for  the 
presentation  of  claims.  The  claim  was  pre- 
sented in  time,  and,  when  presented,  was  ripe 
for  the  protection  asked  for  by  the  petitioner. 
If  he  was  afterwards  compelled  to  make  the 
payment  himself,  which  those  who  received 
the  railroad  property  ought  to  have  made,  it 
onl^  converted  his  claim  for  protection  into  a 
claim  for  indemnity,  and  made  his  equity  all 
the  stronger. 

The  plea  of  want  of  notice  on  the  part  of 
the  purchasers  of  the  railroad  is  eoually  ground- 
less. The  purchasers  were  really  the  bond- 
holders themselves.  They  were  represented  in 
.  the  foreclosure  suit  by  the  Union  Trust  Com- 
pany. They  purchased  expressly  subject  to 
the  lien  of  any  and  all  claims  against  the  rail- 
road property  and  assets  which  were  then  be- 
fore the  court  by  intervening  petition,  and 
which  should  be,  upon  final  determination  and 
adjudication^  decreed  to  be  paid  as  paramount 
liens.  Morrison's  claim  was  in  thia  category. 
It  was  then  before  the  court  by  his  intervening 
petition.  Thepurchasers  were  bound  to  take 
notice  of  it  They  had  notice  of  it  The  pre- 
[600]  tense  of  want  of  notice  is  entirely  without 
foundation. 

The  only  serious  ground  of  defense  to  the 
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petition   is  the  legal   questioci, — whether  a 
claim  arising  under  the  drcumatanoes,  and  at 
the  time,  in  which  this  did,  has  an  equity  to 
be  paid  out  of  the  property  of  the  railroad 
company  sold  under  the  mortgage  and  oon- 
veycKl  to  the  present  company.    The  ground 
of  the  claim  is  that  a  portion  of  the  property 
covered  by  the  mortgage,  beinff  in  penl  of  ab- 
straction and  loss,  was  rescued  axia  saved  to 
the  morteafi;e  by  the  act  of  the  petitioner.    It 
is  denied  tjoat  the  property  was  in  any  peril, 
because,  as  contended  by  the  respondents,  it 
could  not  have  been  taken  in  execution  by  rea- 
son of  the  prior  lien  of  the  mortgage.    But  it 
must  be  conceded  that,  until  the  mortgage  was 
enforced  by  entry  or  judicial  claim,  the  per- 
sonal property  of  the  railroad  company  was 
subject  to  its  disposal  in  the  ordinary  course 
of  business,  and,  as  such,  was  liable  to  be  seized 
and  taken  on  execution  for  its  debta    This  is 
not  only  common  law,  but  the  positive  law  of 
niinois.    By  the  Constitution  of  1870  (art.  XI, 
sec.  10),  it  is  declared  that  "  The  rolling  stock, 
and  other  movable  property  belonging  to  any 
railroad  company  or  corporation  in  this  State, 
shall  be  consideied  personal  property,  and  shall 
be  liable  to  execution  and  sale  in  the  same  man- 
ner as  the  personal  property  of  individuals.'* 
Even  if  it  would  have  been  subject  to  the  mort- 
gage, when  taken  on  execution,  neverthelesa  it 
could  have  been  taken,  and  this  would  neces- 
sarily have  disturbed,  and  perhaps  interrupted, 
the  operations  of  the  railroad,  by  separadng 
the  property  seized  from  Ibe  corpus  of  the  es- 
tate.   The  trustees  of  the  mortgage  might  have 
prevented  such  a  catastrophe,  it  is  true,  by  fil- 
ing a  bill  of  foreclosure,  and  for  an  inJunctioD 
and  receiver;  but  they  did  not  choose  tc  take 
this  course  until  nearly  three  years  afterwards; 
on  the  contrary,  they  allowed  the  railroad  com- 
pany to  continue  to  use  the  property,  and  to 
take  care  of  it  for  them,  and  stood  by  and  saw 
Morrison  (who  had  no  interest  in  the  matter) 
put  his  bands  into  the  fire  and  rescue  the  rolling 
stock  of  which  they  were  to  receive  the  benefit, 
— both  directly,  by  receiving  the  proper^  it- 
self without  contest  or  controversy,  and  indi- 
rectly, by  keeping  up  the  railroad  as  a  foinf 
concern.    Morrison's  money,  or  the  fruits  <m 
it,  has  gone  into  their  pockets.    And,  in  this 
regard,  we  make  no  distinction  between  the 
mortgagees,  the  bondholders  whom  thej  rep- 
resented, the  nominal  purchasers  Horsey  and 
Cauda,  or  the  present  company.    They  wexe 
all  one  and  the  same  in  interest    If  the  prop- 
erty l)ecame  justly  affected  by  the  equihr  of  tbe 
petitioner's  claim;  it  remains  so  affected  in  the 
hands  of  the  present  company. 

A  circumstance  to  which  some  weight  is  doe 
is  the  diattel  mortgage  given  liy  the  railroMl 
company  to  Morrison  on  the  four  locomotiyes 
therein  described,  to  secure  him  and  his  co- 
sureties against  the  payment  of  Holbrook's 
judgment    It  shows  that   they  intended    to 
look  to  the  property  and  not  alone  to  the  per- 
sonal security  of  tne  company.     He  did    noS 
attempt  to  enforce  this  mortgage*  it  is  true,  and 
did  not  have  it  renewed,  but  followed  oat  the 
original  idea  of  preserving  the  stock  entire,  mod 
keeping  iip  the  property  as  a  going  coQcero. 
Instead  or  giving  this  mortgage,  the  conipeuiT 
might,  with  perfect  propnety,  have  placed 
funds  in  the  hands  or  the  sureties  to  enable 
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I  tbem  to  protect  tberoselves,  and  the  transactioQ 
woald  not  have  been  qnestiooed.  By  not  doing 
10,  the  receipts  and  revenues  which  would 
bsre  been  required  for  this  purpose,  went,  in 
tbe  end,  to  the  benefit  of  the  bondholders.  It 
enabled  the  company  to  continue  its  operations 
fof  the  time  being,  and  resulted  in  supplying 
tbe  receiver  with  means  of  purchasing  outside 
property,  which,  Y^j  order  of  the  court,  he  con- 
veered  to  the  purdbasers  of  the  road,  or  their 
asn^ecs. 

The  main  pretense  for  not  protecting  Mor- 
rison and  his  cosureties  was  that  the  receiver 
never  bad  receipts  in  his  hands  with  which  he 
ocNild  have  protected  tbem:  and  this  assertion 
seems  to  have  been  credited  by  the  intervener. 
But  this  pretense  cannot  be  true.  It  is  refuted 
1^  the  record  itself.  The  order  of  January 
10, 1883,  recites  that  the  deed  from  the  special 
commissioner  who  sold  the  railroad  under  the 
decree  of  foreclosure,  did  not  fully  cover  and 
eoDvey  the  legal  title  to  certain  real  estate  ac- 
quired by  and  conveyed  to  Smithers  as  re- 
ceiver, purchased  by  nim  under  authority  of 
the  court;  and  he  was,  therefore,  ordered  to 
convey  all  such  property,  as  well  as  all  per- 
iOQal  property  ana  rolling  stock  purchased  by 
*'^^  him  whilst  receiver,  to  the  purchasers  of  tbe 
railroad,  or  their  assigns.  Tliis  shows  that  he 
bad  receipts  with  which  he  purchased  new 
property,  real  estate  and  rolling  stock,  which 
went  to  increase  the  corpus  of  the  fund  of 
which  tbe  bondholders  received  the  benefit. 

Tbe  intervener's  equitv  is  a  very  strong  one. 
Hia  case  clearly  came  within  tbe  scope  and  in- 
tent of  the  decree  made  February  4,  1878, 
wbidi  authorized  the  receiver  to  protect  those 
■oretieB  on  appeal  and  injunction  bonds,  who 
OQght  lo  be  protected  in  equity  and  good  con- 
science, by  reason  of  tbe  protection  afforded  the 
property  and  assets  of  the  railroad  company 
throng  or  by  means  of  the  giving  of  such 
bonds.     The  complainants  (the  mortgagees) 
rsised  do  objection  to  that  decree.    Untu  after 
tbe  sale  of  the  railroad,  and  until  tbe  trust 
came  to  be  wound  up,  the  only  plea  was  that 
thm  receiver  had  not  realized  sufficient  funds 
from  the  current  receipts  of  the  road  to  enable 
him  to  protect  the  intervener.    This  plea  (if  a 
good  one),  as  we  have  seen,  is  not  sustained  by 
Um  fmciM,    He  actually  expended  moneys  in 
tlie  porchase  of  new  property,  real  estate  and 
rolling  stock,  and  paid  over  to  the  purchasers 
rreflyuiing  that  came  into  his  hands  before  and 
after  tbe  sale,  not  used  for  expenses.    It  is  not 
aJbown  what  these  purchases  and  payments 
•^wmnied  lo;  but  tbev  were  probably  consid- 
erable, and  the  complainants  and  receiver  could 
eaaflT  have  shown  that  they  were  insufficient  for 
tbe  mdemoification  of  tbe  intervener,  if  such 
b*d    been  the  fact.    The  proof  was  in  their 
h»iwl«,  and  not  in  his. 

It  U  farther  to  be  borne  in  mind  that  tbe 
pordkasen  of  the  railroad  accepted  a  deed 
Cberefor  from  the  commissioner,  under  an  order 
€€  tbe  court  expressly  declaring  that  they  should 
bold  tbe  property  subject  to  all  taxes  legally 
4ne,  to  tbe  lien  of  all  unpaid  receiver's  certifl- 
catts;  and  also  fubject  to  the  lien  of  any  and 
sii  cIaIids  against  the  railroad  property  then  be- 
fntv  Uke  court  by  intervening  peUtions,  which 
sbooid  be,  upon  final  determimition  and  adju- 
dicAtioai,  H^med  to  be  paid  as  liens  paramount 


to  the  indebtedness  secured  by  the  mortga;^. 
Tbe  intervener's  claim  is  precisely  in  that  cate- 
gory. 

The  case  is  a  special  one;  and  hi  view  of  the 
discretion  which  the  coun  of  first  instance  is 
obliged  to  exercise  in  matters  of  this  character, 
taking  all  the  circumstances  into  consideration, 
we  cannot  say  that  equitable  relief  was  unduly 
extended  in  allowing  the  intervener's  claim. 
An  examination  of  the  cases  bearing  upon  the 
subject  does  not  lead  to  a  contrary  conclusion. 
See  Fosdiek  v.  SchaU,  69  U.  8.  235  [35:  8301; 
MUtenbergcr  v.  Logamport,  C,  dt  8.  W.  R.  (A. 
106  U.  S.  286  [27:  1171;  Union  Trust  Co.  v. 
Souther,  107  U.  S.  601  [27:  4881;  Bnrnham  v. 
Bowen,  111  U.  S.  776  [28.  596];  Union  Trust 
Co,  V.  lUinois  Midland  B.  Co.  117  U.  8.  434 
[20:  0631 ;  Dow  v.  Memphis  db  L,  R.  R,  .R.  Co. 
124  U.  8.  662  [ante,  5651;  Sage  v.  Memphis  d 
L.  R.  R,  R,  Co,  125  U.  8.  861  [ante,  694]. 

The  appellants  place  much  reliance  on  the 
case  of  Bumham  v.  Botcen,  where  it  was  held 
that  debts  for  operating  expenses  are  privileged 
debts,  entitled  to  be  paid  out  of  current  income; 
and  that  if  such  income  is  diverted  by  the 
mortgage  trustees  or  the  receiver  for  the  im- 
provement of  the  property,  such  debts  will  be 
decreed  to  be  paid  out  of  the  mortgage  fund. 
But  it  was  added  by  way  of  caution:  "  We  do 
not  now  hold,  any  more  than  we  did  in  Fos- 
diek V.  Sehalt,  or  ^uidekoper  v.  Hinckley  Loco- 
motive  Works,  00  U.  8.  258  [25:  344],  tbot  the 
income  of  a  railroad  in  the  hands  of  a  receiver, 
for  the  benefit  of  mortgage  creditors  who  have 
a  lien  upon  it  under  their  mortgage,  can  be 
taken  away  from  them  and  used  to  pay  tbe 
general  creditors  of  the  road.  All  we  then  de- 
cided and  all  we  now  decide  is  that,  if  cur- 
rent earnings  are  used  for  the  benefit  of  mort- 
gage creditors  before  current  expenses  are  paid, 
the  mortgage  security  is  chargeable  in  equity 
with  the  restoration  of  the  fund  which  has 
been  thus  improperly  applied  to  their  use."  It 
is  this  remark  on  which  the  appellants  rely. 
It  is  not  our  intention,  however,  to  decide  anv* 
thing  in  the  present  case  in  conflict  with  it. 
The  claim  in  that  case  was  for  operating  ex- 
penses only,  and  the  rule  laid  down  had  special 
reference  to  them.  The  present  claim  is  of  a 
different  character,  based  upon  a  bona  fide  effort 
made  by  the  intervener  to  preserve  the  fund  it- 
self from  waste  and  spoliation  after  the  mort- 
gage was  in  arrears  and  the  right  to  reduce  il  to 
possession  had  accrued.  But  even  here,  as  we 
have  seen,  if  the  claimant  could  pursue  only 
the  earnings,  it  is  shown  that  they  have  been 
appropriatedf  to  the  purchase  of  property  which 
has  been  added  to  the  fund. 

Much  of  the  argument  of  tbe  api)ellants  is 
based  on  the  hypothesis  that  the  claim  of  the 
intervener  was  a  claim  to  be  subrogated  to  the 
lien  of  the  Holbrook  judgment;  and  it  is  ar- 
gued that  this  lien  was  subordinate  to  that  of 
tbe  mortgage  held  by  the  complainants.  We 
do  not  understand  that  the  claim  was  presented 
In  any  such  view.  Tbe  Holbrook  judgment 
and  execution  could  have  greatly  deranged  the 
business  of  the  company  as  a  going  concern. 
The  rollingstock  could  have  l^cn  seized  and 
removed.  Whether  such  seizure  could,  or  cou'd 
not,  have  been  prevented  by  the  mortgagees  is 
a  different  question.  It  would,  at  all  eventa, 
have  required  legal  proceedings,  and  probably 
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serioQB  litigation;  and  tbis  the  mort^gees  did 
not  see  fit  to  undertake.  To  save  the  property 
from  being  taken,  to  prevent  the  catastrophe 
whidi  its  taking  womd  have  caused,  and  the 
serious  questions  which  would  have  arisen  had 
it  actually  been  sold,  the  Intervener  gave  his 
bond  to  obtain  an  injunction.  It  was  not  done 
for  the  purpose  of  being  subrogated  to  the 
questionable  rights  of  Holbrook  under  his  Judg- 
ment, but  to  prevent  the  certain  injury  to  the 
property  itself,  which  the  attempted  enforce- 
ment of  those  riffhts  would  have  mvolved.  It 
is  unnecessary,  Uierefore,  to  discuss  the  rights 
of  an  execution  creditor,  levying  on  the  per- 
sonal property  of  a  railroad  company  in  Illi- 
nois, as  against  those  of  a  mortgagee.  We  ex- 
press no  opinion  upon  that  subject.  The  claim 
was  presented  upon  the  e(^uities  arising  in  favor 
of  the  intervener  for  taking  the  action  he  did, 
and  thus  securing  the  results  which  followed, 
and  upon  the.  ouer  circumstances  of  the  en- 
tire case  taken  together;  and  it  was  upon  these 
grounds  that  the  claim  was  allowed  by  the 
court  below. 

The  decree  qf  the  Cireuit  Court  is  affirmed. 


ST.  LOUIS.  ALTON  AND  TERRE  HAUTE 
RAILROAD  COMPANY,  Appt., 

V, 

CLEVELAND,  COLUMBUS,  CINCINNATI 

AND  INDIANAPOLIS  RAILWAY 

COMPANY  BT  Ai.. 

(See  B.  a  Beporter*8  ed.  66&-«8ai 

Ineolvent  railroad  companjf— application  of 
earnings — unpaid  rent— proceeds  of  tale — 
conflicting  claims, 

1.  If  ourrent  earnings  of  an  insolvent  railroad 
oompany  are  used  tor  the  benefit  of  mortffaffe 
oredltOTB  before  current  expenses  are  f>aid,  toe 
mortffagejBecurity  is  obarffeable  in  equity  with  the 
restoranon  of  the  fund  which  has  Been  thus  im- 
properly applied  to  their  use. 

2.  A  lessee  of  a  railroad,  being  in  no  default  at 
any  time  on  aocoimt  of  rent,  has  a  legal  right  to 
appropriate  any  surplus  of  its  gross  eamiugB  to 
toe  payment  of  interest  on  bonds  or  for  the  im- 
provement and  additional  equipment  of  its  road, 
and  is  not  bound  to  accumulate,  out  of  such  sur- 
plus, a  fund  to  meet  possible  contingencies  in  the 
future  to  respect  to  rent. 

8.  Where  the  earnings  of  the  road  have  been  ap- 
plied by  the  lessee  to  the  payment  of  the  interest 
on  the  first  mortgage  bonds,  leavtog  the  rent  un- 
paid, the  equity  of  the  lessor,  if  to  fact  it  exists,  is 
aglLinst  the  nolders  of  the  first  mortgage  bonds  who 
have  actually  received  the  money  to  which  the  les- 
sor claims  to  be  equitably  entitled,  and  not  against 
the  proceeds  of  the  sale  of  the  railroad  on  fore- 
closure. 

4.  It  is  also  held,  on  the  facts  of  the  case,  that  the 
petitioner  bad  failed  to  establish  any  diversion  and 
misappropriation  of  the  earnings,  applicable  to  the 
payment  of  rent  of  the  leased  line,  to  entitle  him 
in  equity  to  charge  the  fund  to  court  for  the  pay- 
ment of  the  arrearage  due  to  him  in  preference  to 
the  second  and  third  mortgage  bondholders. 

5.  Where  the  lessor  has  actually  received  sinoe  the 
lease  was  made,  to  payment  of  rent,  more  than  the 
entire  net  earntogs  of  the  leased  property,  such 
lessor  has  no  equitable  ground  for  payment  of  the 
amount  due  for  rent  out  of  the  fund  arising  from 
the  sale  of  the  property  on  mortgage  foreclosure, 
in  preferenoe  to  those  who  are  secured  by  prior 
mortgage  liens. 

[No.  192.1 
Argued  March  t2, 1888.  Decided  April  16, 1888. 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Indiana,  awarding  to  petitioner  an  amount  due 
for  rent  which  accrued  while  the  road  was  in 
the  possession  of  a  receiver  appointed  under  the 
foreclosure  proceedings,  and  directing  payment 
thereof;  and  dismissing  the  petition  so  far  as  it 
sought  to  establish  a  claim  for  rent  prior  to  the 
time  when  the  receiver  took  possession  of  the 
property,  as  against  the  proceeds  arising  from 
its  sale,  and  so  far  as  it  sought  to  recover  the 
value  of  the  supplies  turned  over  to  the  Indian- 
apolis and  St  Louis  Railroad  at  the  time  of 
the  execution  of  the  lease.    Affinned, 

Statement  by  Mr.  Justice  Hattheirss 
The  decree  appealed  from  in  this  case  wai  ^' 
rendered  upon  an  intervening  petition  of  the 
St.  Louis,  Alton  and  Terre  Haute  RsJlmad 
Company,  filed  October  80, 1882  ,in  a  suit  then 
pendmg  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana,  wherein 
Hinman  B.  Hurlbut  was  complainant,  and  the 
Indianapolis  and  St  Louis  Railroad  Company 
defendant,  the  object  of  which  suit  was  to  fore- 
close the  second  and  third  mortgages,  in  whidi 
Hurlbut  was  the  surviving  trustee,  upon  the 
railroad  and  other  proper^  of  the  defendants 
A  decree  of  foreclosure  ana  sale  had  beat  ren- 
dered therein  on  May  22, 1882,  in  pursuance  of 
which  the  mortgaged  premises  were  sold  on 
July  28, 1882,  for  the  sum  of  $1,896,000.  8Qb> 
ject  to  the  outstanding  first  mortgage,  and,  al 
the  date  of  the  filing  of  the  intervening  petition 
of  the  present  appellant,  they  had  become  by 

gurchase  the  property  of  the  Indianapolis  and 
t.  Louis  Railway  Company.  The  proceeds 
of  the  sale  were  under  the  control  of  the  court 
for  purposes  of  distribution;  and  the  matter 
had  been  referred  to  a  master  in  chancery  to 
hear  evidence  in  support  of  the  claims  of  any 
creditor  claiming  the  right  to  share  in  that  d^ 
tribution,  and  to  make  report  thereon. 

The  petition  alleges,  and  it  so  appears,  that 
by  a  decree  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana,  rendered 
July  26,  1882,  in  a  certain  suit  in  equi^,  in 
which  said  petitioner  was  complainant  ana  the 
said  Indianapolis  and  St.  Louis  Raflroad  Com- 
pany and  others  were  defendants,  he  obtained 
a  decree  against  said  Indianapolis  and  St.  Looif 
Railroad  Company  for  the  payment  of  the  som 
of  $664,874.70,  besides  costs,  which  decree  re- 
mains unsatisfied  and  unreversed.  Thisamoant, 
it  is  claimed  by  the  petitioner,  is  a  lien  upon 
the  proceeds  of  the  sale  of  the  Indiani^lis  azid 
St.  Louis  Railroad,  prior  in  equity  to  that  of 
the  bondholders  secured  by  the  second   and 
third  mortgages. 

The  indebtedness  for  which  this  decree  w«e 
rendered  arose  under  an  agreement  entered 
into  between  the  petitioner  and  the  Indianapo- 
lis and  St.  Louis  Railroad  Company  on    Sep- 
tember 11, 1867,  whereby  it  was  provided  that 
the  Indianapolis  and  St.  Louis  mOroad  Com- 
pany should  manage,  operate  and  carry  osi  the 
business  of  that   portion  of  petitioner's    road 
known  as  its  principal  or  main  Une,  extending 
horn  Terre  Haute,  in  the  State  of  Indkna,to  Saat 
St.  Louis,  in  the  State  of  lUinois,  a  distance  of 
180  miles,  and  of  the  Alton  branch  thereof » ex- 
tending from  Alton  Junction,  in  the  State  of 
Blinoi^  to  Alton,  in  said  State,  a  distance  of 
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four  miles,  for  tbe  period  of  Dinety*nine  years 
from  the  first  day  of  June,  1867;  that  said  indi- 
anapolis  uui   8t  Louis   Railroad   Company 
ihoald  pay  anouaUy  daring  said  term  to  the 
petitioner  80  per  cent  of  the  gross  earnings  of 
ibe  said  main  line  and  Alton  branch  until  such 
|ross  earnings  for  the  year  should  amount  to 
12,000,000,  and  25  per  cent  of  any  excess  over 
$8,000,000,  until  the  whole  earnings  for  the 
year  ahoold  amount  to  $3,000,000,  and  20  per 
cent  of  any  excess  over  $8,000,000  of  gross 
earnings  lor  such  year;  and,  further,  that  the 
said  payment  shouid  amount  in  each  and  every 
year  to  at  least  the  sum  of  $450,000,  which 
smoant  was  agreed  upon  as  a  minimum  rental, 
to  be  paid  absolutely  without  reference  to  the 
percentage  which  it  formed  of  the  gross  earn- 
mgs  of  any  vear,  and  without  leaving  or  creat- 
ing any  claim  or  charge  upon  the  earnings  of 
any  future  year.    The  petition  further  shows 
that  at  the  time  of  the  execution  of  the  said 
operating  contract,  the  Indianapolis  and  St 
Loois  Railroad  was  not  built;  and  that  the  In- 
dianapolis and  St  Louis  Railroad  Company 
was  organized  and  created  for  the  express  pur" 
pose  of  famishing  to  the  Clevelai}d,  Columbus, 
Clndonatiand  Indianapolis  Railroad  Company 
and  the  Pittsburg,  Fort  Wayne  and  Chicago 
Railway  Company  a  throuffh  line  to  ibe  Mto- 
iisslppf  River,  by  means  of  its  connection  with 
the  petftlooers  road,  the  St  Louis,  Alton  and 
Tcrre   Haote   Railroad,  under  the  foregoing 
eootnct;  and  that  while  the  Indianapolis  ana 
Bl  Look  Railroad  Company  nominally  under 
^ ,     that  oootract  was  the  lessee  of  the  petitioner's 
*''    mad,  yet  in  fact  it  was  leased  and  operated  for 
tbe  iMeflt  of  the  other  two  companies  named, 
wbo  famished  the  mon^  to  build  the  said  In- 
dianapoHs  and  St  Louis  Ridlroad,  and  who 
cotcred  into  a  contract  with  the   petitioner, 
fommeeinff  performance  of  said  agreement  on 
Dm  part  of  the  Indianapolis  and  St  Louis  Rafl- 
toma  Company,  and  who  had  entered  into  a 
contract  between  themselves  for  the  manage- 
meat  and  operation  of  the  continuous  line  of 
imflroad  from  Indianapolis,  in  the  State  of  In- 
tfaiM.  to  East  St  Louis,  in  the  State  of  Illinois, 
tedaaing  the  Indianapolis  and  St  Louis  Rail- 
foad  and  the  petitioner's  road.    It  was  further 
alleged  tn  the  petition  that  the  Pennsylvania 
Baflroad  Company,  which,  together  with  the 
ClrrelaDd,  Columbus,  Cincinnati  and  Indian- 
apolla  Baflway  Company,  are  made  defendants 
to  tbe  petition,  had  succeeded  to  the  rights  and 
obOgaaooa  onder  these  several  contracts  and 
•RBagenientB  of  the  Pittsburg,  Fort  Wayne  and 
Ckicaiiffo  Railway  Company;  and  that  the  Penn- 
•rlT&Dia  Railroad  Company  and  the  Cleveland, 
ColDinboa,  Cincinnati  ana  Indianapolis  Rail- 
way Company  were  equal  owners  of  the  capital 


of  tbe  Indianapolis  and  St  Louis  Rail- 

CoaDpanv,  and  that  the  Clevehmd.  Co- 

CSncmnati  and  Indianapolis  Railway 

y  is  the  holder,  substantially,  of  all  the 

mortgage  bonds  of  the  Indianapolis  and 

L  Loois  Railroad  Company. 

Tbe  peiltioo  farther  alleges  that  the  eastern 

lof  the  St  Louis,  Alton  and  Terre  Haute 

is  tbe  western  terminus  of  the  Indi- 

and  St  Leob  Railroad  the  two  thus 

a  continaoos  Une  from  Indianapolis  to 

.  Loob  OD  the  Mississippi  River,  the 

tbe  petitioner  being  the  only  outlet  for 


the  Indianapolis  and  St  Louis  Railroad  west  of 
Terre  Haute;  that  a  very,  laree  proportion  of 
the  earnings  of  the  Indianapolia  and  St  Louis 
Railroad  Uompany  are  derived  from  business 
received  by  it  from  the  petitioner's  leased  line; 
and  avers  that  the  earnings  of  the  leased  road 
over  and  above  the  amount  authorized  to  be 
retained  by  the  Indianapolis  and  St.  Louis 
Railroad  Companv  for  the  purpose  of  operating 
the  same  at  all  tunes  have  been  and  are  the 
property  of  the  petitioner. 

The  petitioner  further  claims  that  the  rental 
for  the  use  and  occupation  of  said  continuous 
line  constituted  a  part  of  the  operatingexpens- 
es  of  the  Indianapolis  and  St  LouisKailroad 
Company;  that  the  operating  contract  was  exe- 
cuted before  any  of  the  bonds  of  the  Indian- 
apolis and  St.  Louis  Railroad  Company  were 
imied  and  sold;  that  it  was  the  duty  of  the  In- 
dianapolis and  St.  Louis  Railroad  Uompany  to 
pay  all  of  its  operating  expenses,  including  the 
rental  of  the  petitioners  road,  out  of  its  earn- 
ings before  it  paid  any  interest  on  said  bonds; 
but  that  the  Mid  Indianapolis  and  St.  Louis 
Railroad  Company,  instead  of  paying  its  oper- 
ating expenses  as  thusdefinea,  diverted  and 
appropriated  its  earnings  to  improvements  of  its 
property  in  better  equipment  and  new  construc- 
tion, and  to  the  payment  of  interest  upon  its 
bonds,  and  neglected  and  refused  to  pay  the 
rental  accruing  to  the  petitioner  for  which  it 
had  obtained  a  decree,  as  above  stated.  And 
the  petition  alleges  that  during  the  time  the 
Indianapolis  and  St  Louis  Railroad  Company 
has  been  in  possession  of  the  petitioner's  road, 
the  amount  of  such  misappropriation  and  di- 
version of  funds,  that  shouio  have  been  applied 
to  the  payment  of  operating  expenses,  amounts 
Vt  the  suir.of  $1,000,000. 

The  petition  further  show*  thai  on  May  1, 
1878,  the  Indianapolis  and  t5t  Louis  Railroad 
Company  made  oefault  in  the  payment  to  pe- 
titioner of  the  rental  then  due  under  the  terms 
of  said  contract,  and  so  continued  to  make 
default  from  and  inchiding  April  1,  1878,  up 
to  and  including  October  26, 187o,  during  which 
time  it  was  in  possession  and  use  of  tbe  leased 
road,  receiving  the  profits  and  income  there- 
of, and  paid  over  no  part  of  the  gross  earnings 
of  said  road  to  the  petitioner  whatever,  but 
appropriated  the  whole  of  the  same  to  its  own 
use,  80  per  cent  whereof  during  said  time 
amountea  to  the  sum  of  $164,052.83,  which,  it 
is  alleged,  was  appropriated  by  the  Indianapo- 
Us  andSt  Louis  Kailioad  Company  to  improve- 
ments, betterments,  and  new  oonstraction  upon 
its  own  line  of  railroad,  in  the  purchase  of 
rolling  stock  and  equipment,  and  in  the  pay- 
ment of  iUteiTst  upon  its  bonds. 

It  is  further  alleged  in  the  petition  that  when 
the  Indianapolis  and  St  Louis  Railroad  Com- 
pany took  possession  of  the  leased  road  in  1867 
ft  received  from  the  petitioner  supplies  of  the 
value  of  $91,860.06,  which,  by  the  terms  of  the 
lease,  the  lessee  contracted  and  agreed  to  re- 
turn or  account  for  to  the  lessor  at  tbe  termina- 
tion of  the  lease;  that  said  supplies  have  long 
since  been  consumed  bylhe  lessee;  that  by  the 
terms  of  the  decree  and  sale  in  the  principal 
cause  the  lease  has  been  assigned  and  trans- 
ferred to  the  IndianapoUs  ana  St  Loub  Rail- 
road Companv,  and  it  is  claimed  that  said 
amount  is  a  onafge  upon  tlie  proceeds  of  the 
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iale  of  the  leased  road  in  the  possession  of  the 
CQort  for  distribution. 

The  petition  therefore  prays  for  a  decree 
awarding  priority  in  payment  in  its  favor  out 
of  the  proceeds  of  the  sale  of  the  two  sums  of 
$664,874.70  and  $91,860.05. 

To  this  petition  answers  were  filed  by  the 
Cleveland.  Columbus,  Cincinnati  and  Indian- 
apolis Railway  Company,  and  hj-  the  Pennsyl- 
vania Railroaa  Company,  in  which  tbe  allega- 
tions of  tbe  petition  in  regard  to  the  diversion 
of  the  earnings  of  the  St.  Louis,  Alton  and 
Terre  Haute  Railroad  Company  to  the  purposes 
of  the  Indianapolis  and  St.  Louis  Raim>ad  are 
denied,  as  well  as  the  general  equity  set  up  by 
the  petitioner. 

On  June  27,  1884.  the  cause  having  been 
fully  heard  upon  the  petition,  and  tbe  answers 
and  proofs,  a  final  decree  was  rendered,  award- 
ing to  tbe  petitioner  an  amount  found  due  to  it 
for  rental  accrued  while  the  road  was  in  the 
possession  of  tbe  receiver  apnointed  under  the 
foreclosure  proceedings,  and  directing  payment 
thereof;  but  so  far  as  the  petition  sought  to 
establish  a  claim  for  rental  prior  to  the  date 
when  the  receiver  took  possession  of  the  prop- 
erty, as  against  the  proceeds  arising  from  its 
sale,  and  so  far  as  it  sought  to  recover  tbe  value 
of  the  supplies  turned  over  to  the  Indianapolis 
and  St  LouiB  Railroad  Company  in  1867,  at 
the  time  of  the  execution  of  the  lease,  the  peti- 
tion was  dismissed.  It  is  from  that  decree  that 
this  appeal  is  prosecuted. 

Me$trs,  John  H.  Butler  and  JomfHi  B, 
McDoi  old,  for  appellant: 

The  decree  of  July  26. 1882,  in  so  far  ns  it 
afifected  the  Cleveland,  Columbus,  Cincinnati 
and  Indianapolis  Railway  Company,  and  tbe 
Pennsylvania  Railroad  Company,  has  been  re- 
versed by  this  court 

Pennsylvania  R.  R.  Co.y,  8t,  Louis,  A,  AT. 
E.R  R  Co.  118  U.  S.  290,  814  (80:88,98). 

The  St  Louis,  Alton,  and  Terre  Haute  Rail- 
road Company  is  entitled  to  payment  of  the 
amount  equitably  due  for  the  use  of  its  railroad 
and  franchises  by  tbe  Indianapolis  and  St  Louis 
Railroad  Company,  as  upon  quantum  meruit, 
re^rdless  of  the  lease  of  ^>ntember  11, 1867. 

Thonuu  V.  Brownville,  F..  K.  dt  P.  R  R, 
Co.  109  U.  S.  522,  526  (27:1018,1019):  Gardner 
V.  Butler,  80  N.  J.  Eq.  710;  Warddl  v.  Union 
Pae.  RRCo.^  Dill.  889;  8.  C.  103  U.  S.  666 

(26:511)1 

Tbe  St;  Louis,  Alton  and  Terre  Haute  Rail- 
road Company  is  entitled  to  payment,  out  of 
the  proceeds  of  the  sale  of  tne  railroad  and 
franchises  of  the  Indianapolis  and  St.  Louis 
Railroad  Company,  of  tbe  full  amount  of 
$634,87470  decreed  due  to  it  by  the  decree  of 
July  26,  1882,  in  preference  to  |5ayment  upon 
said  second  and  third  •mortgage  bonds. 

Fosdiek  v.  SchaU,  99  U.  S.  285  (25:889);  Union 
Pac.  R.  R  Co.  V.  U.  8.  Id.  420,  422,  428 
(25:282,288);  Union  Trust  Co.  v.  WaXkiT,  107 
U.  8.  596  (27:490);  Union  Trust  Co,  v.  Souther, 
Id.  594,  695  (27:489);  SagsY.  Central  R,  R  Co. 
99  U.  S.  886,  845  (25:  894,  897);  Bumham  v. 
Boioen,  111  U.  S.  776.  780.  781  (28:  596,  698); 
Miltenberger  v.  Logansport,  C.  dt  8,  W,  R  Co. 
106  U.  S.  811,  812  (27:126,127);  Union  Trust 
Co,  V.  Illinou  Midland  R  Co.  117  U.  8.  457, 
458  (29:971). 
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Rents  definitely  asoertafned,  and  apedflcally 
reserved  by  lease,  never  beoome  tbe  property  dT 
the  lessee,  but  vest  directly  in  tbe  je8K>r,  and 
are  simply  held  in  trust  by  tbe  tonaee  for  the 

MouUon  V.  Robinson,  27  K.  H. 651;  Hateky. 
Bart,  40  N.  H.  98;  Daniels  v.  Brown,  84  N. 
H.  464;  Hart  v.  8tate.  29  Ind.  200;  Lindley  v. 
Eelleif,  42  Ind.  294;  Parker  v.  Garrison,  61  DL 
264;  1  Washb.  Real  Prop.  §  10,  tiUe  "Estates 
for  Tears." 

Messrs.  Stevenson  Burke  and  John  T. 
Dye*  for  appellees: 

The  indebtedness  to  the  petitioner  is  not  en- 
titled to  preference  over  the  daima  of  tbe 
bondholders.  The  case  of  Fbsdiek  v.  SchaU, 
99  U.  8.  286  (26:889)  is  in  point  and  decisive  of 
the  contention  in  this  case. 

All  that  can  be  said  of  it  is  that  it  is  an  in- 
debtedness arising  upon  contract  for  which 
there  was  really  no  consideration  received  by 
the  lessee.  Tbe  case  of  Huidekoper  ▼.  Hinddsjf 
Locomotive  Works,  99  XJ.  8.  258  (26:8U)  is  also 
in  point 

If  the  petitioner's  claim  is  to  be  paid  in  pref- 
erence to  the  bonds,  it  requires  that  the  court 
shall  take  the  amount  of  the  petitioner's  in- 
debtedness out  of  the  small  fund  arising  from 
the  sale  of  the  mortgaged  premises,  ana  band 
that  money  over  to  the  petitioner. 

Miltenberger  v.  Loganeport,  0.  db  8.  W.  B,  Os. 
106  U.  8.  fc6  (27:117);  Union  Trust  Cb.  ▼. 
8outher,  107  U.  S.  691  (27:488). 

There  is  nothing  in  the  case  of  the  Union 
Trust  Company  v.  Illinois  Midland  Railway 
Co.  117  IT.  8.  484  (29:  968)  which  in  any  way 
conflicts  with  the  principles  enunciated  in  tlie 
case  of  Fosdiek  v.  8ehall,  supra,  nor  whi<^  In 
any  respect  supports  the  daun  of  the  petitioner 
in  this  action. 

There  is  nothingin  the  case  of  BumJkam  ▼. 
Bou>en,  111  IT.  8.  776  (28:696)  which  supports 
the  case  of  the  petitioner. 

A  corporation  may  be  bound  to  refund  to  a 
person  from  whom  it  has  received  mooej  or 
property  for  a  puipose  unauthorized  hj  its 
charter,  the  value  of  that  which  it  has  aotaallj 
received;  for,  in  such  case,  to  maintain  tbe  ac- 
tion against  the  corporation  is  noCtoaflfam, 
but  to  disaffirm,  the  illegal  contract 

White  V.  FrankUn  Bank,  22  Pick.  181;  Mw^ 
viUe  V.  Am.  Tract  Society,  128  Mass.  129,  1S7: 
Re  Cork  dbT.  R.  Co.  L.  R  4  Ch.  A.pp.  Caa. 
748. 

But  when  the  corporation  has  actoaUj  re- 
ceived nothing  in  money  or  property,  it  cannot 
be  held  liable  upon  an  agreement  to  ihare  in  or 
to  guarantee  the  profits  of  tbe  enterprise  which 
is  wholly  without  the  scope  of  its  COTporate  pow- 
ers, upon  the  mere  ground  that  conjectural  or 
speculative  benefits  were  believed  bvits  officers 
to  be  likely  to  result  from  the  making  of  tbe 
agreement,  and  that  the  other  party  has  KDciured 
expenses  upon  the  faith  of  it 

East  Anglian  R  Co.  v.  BoMtem  Counties  R. 
Co.  11  C.  B.  775;  Maegregor  v.  Dcwr  ^  D.  R, 
Co.  18  Q.  B.  618;  AshhuryR  Carriage  <ft  I.  Co. 
V.  Riehe,  L.  R  7  H.  L.  668;  l%omas  ▼.  We»i 
Jersey  R.  R.  Co.  101  U.  8.  71  (25:960);  Anentno 
V.  lit.  Washington  Road  Cb.  40  N.  H.  230; 
Franklin  Co.  v.  Lewieton  Boo.  Inst.  68  Me.  43; 
Davis  V.  Old  CoUmy  R.  R.  Co.  181  Maaa.  958. 

Every  person  who  enters  into  a  oootract  with 
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a  oorporation  is  bound  at  his  peril  to  take  no- 
tice of  the  legal  limits  of  its  capacity. 

There  was  a  clear  distinction,  as  was  pointed 
out  by  Juitiee  Campbell  in  ZdbrukU  v.  CUm- 
kmd,  0.  dk  0,  IL  R,  Co.  64  U.  S.  28  How. 
S81-898  (16:488-497),  hv  Mr,  Justice  Hoar  in  the 
Monument  Nat.  Bank  y.  Globe  Works,  101 
Mass.  67, 68,  and  by  Lord  Hatberly  in  AMury 
R,  Ckwriage  iSb  I.  Co.  y.  Riehe,  L*  R  7  H.  L. 
668-684,  between  the  exercise  by  a  corporation 
of  a  power  not  conferred  upon  it,— of  which 
all  persons  dealing  with  it  are  bound  to  toke 
notice, — and  the  abuse  of  a  general  power,  or 
the  failure  to  comply  with  prescribed  formali- 
ties or  regulations,  in  a  particular  instance  when 
such  abuse  or  failure  is  not  known  to  the  other 
contracting  party. 

Davis  y.  Old  Colony  R.  R.  Co.  181  Mass. 
268. 

Having  entered  into  the  agreement,  it  was 
the  duty  of  the  company  to  rescind  or  abandon 
it  at  the  earliest  moment. 

T/iomas  v.  West  Jersey  R,  R,  Co,  101  U.  8. 
86  (25:958);  Pennsylvania  /?.  R.  Co.  v,  St.  Louis, 
A,  ikT,H.R.  R.  Co,  118  U.  8.  817  (80:94). 

None  of  the  cases  cited  to  show  that  the  court 
will  sustain  an  action  on  a  quantum  meruit, 
where  tbe  contract  is  void,  are  cases  where  the 
contract  was  held  yoid  because  it  was  not  in  the 
power  of  the  corporation  to  make  it. 

The  contract  in  the  case  of  Thomas  v.  Brown- 
viUe,  Ft,  K,  <fc  P,  R,  R,  Co.  109  U.  8.  622-526 
(27:1018,1019)  was  yoid  because  of  fraud,  and 
not  because  the  work  which  was  performed 
under  it  was  beyond  the  scope  of  the  corporate 
authority.  The  same  criticism  applies  to  the 
oases: 

Gardner  y.  Butler^  80  N.  Y.  Eq.  724.  and 
Wardetl  y.  Unim  Pae.  R.  R.  Co.  i  Dill.  889; 
8.  C.  103  U.  8.  666  (26:611). 

Mr.  Justice  Matthews  delivered  the  opin- 
ion of  the  court: 

At  the  time  of  the  execution  of  the  lease  in 
1867  of  the  8t  Louis,  Alton  and  Terre  Haute 
Railroad  to  the  Indianapolis  and  8t.  Louis  Rail- 
road Company,  the  railroad  of  the  latter  com- 
pany was  not  in  existence.  It  was  subsequent- 
ly constructed  in  order  to  form  the  connection 
which  would  give  to  the  parties  in  interest  the 
desired  through  line  from  Indianapolis  to  St. 
Louis.  The  capital  stock  of  the  Indianapolis 
aud  St  Louis  ttailroad  Company  was  owned 
substantially  by  the  Pennsylvania  Railroad 
Company  and  the  Cleveland,  Columbus,  Cin- 
dnnati  and  Indianapolis  Railway  Company  in 
equal  parts.  A  portion  of  the  funds  necessary 
to  construct  and  equip  the  road  was  repre- 
sented by  bonds  secured  by  mortgages.  Of 
these  there  were  three:  the  first  mortgage  was 
for  $2,000,000,  the  second  for  $1,000,000,  and 
the  third  for  $500,000.  The  first  mortgage 
boods,  prior  to  the  foreclosure  and  sale,  had 
been  sold  in  the  market,  and  were  outstanding. 
[668]  The  sale  was  made  subject  to  the  continued  in- 
cumbrance of  that  mortgage,  and  of  the  bonds 
secured  thereby.  The  holders  of  these  bonds 
have,  therefore,  no  interest  in  this  controversy. 

The  second  and  third  mortgage  bonds  were 
originally  taken  to  account  by  the  two  com- 
fianies  interested  in  the  construction  of  the 
road,  but,  prior  to  the  foreclosure  and  sale,  had 
become  substantially  the  property  of  the  Cleve- 
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land,  Columbus,  Cincinnati  and  Indianapolis 
Railway  Company,  that  Company  having  ac- 
quired the  entire  Interest  of  the  Pennsylvania 
Railroad  Company.  As  the  owner  of  these 
bonds,  the  Cleveland,  Columbus,  Cincinoati 
and  Indianapolis  Railway  Company  claims  to 
be  entitled  to  the  whole  amount  of  the  proceeds 
of  the  sale  of  the  road  under  the  foreclosure, 
and  is  the  only  party  in  interest  adverse  to  the 
petitioner. 

The  default  in  the  payment  of  interest  on  the 
second  and  third  mortgages  dates  from  Janu- 
ary 1, 1878.  The  decree  of  foreclosure  finds 
the  amoimt  of  interest  in  arrears  on  May  2, 
1882,  on  the  second  mortgage  bonds,  to  be 
$291,745.97,  and  the  aggregate  sum  due  on 
account  of  said  mortgage,  pnncipal  and  inter- 
est to  be  $1,197,745.97,  with  interest  from  May 
2,  1882.  The  amount  found  due  by  the  same 
decree,  on  account  of  the  bonds  secured  by  the 
third  mortgage,  including  interest  from  «fanu- 
ary  1, 1878,  is  $699,164.76.  The  whole  amount 
found  due  by  the  decree,  including  both  sums, 
is  $1,896,910.78,  which  is  more  than  tbe 
amount  of  the  proceeds  of  the  sale  of  the  road, 
which  were  $1,896,000. 

Upon  the  bill  of  Hinman  B.  Hurlbut,  as 
trustee  for  the  foreclosure  and  sale  of  the  In- 
dianapolis and  St.  Louis  railroad  property,  a 
receiver  was  appointed,  and  it  was  ordered  that 
the  St.  Louis,  Alton  and  Terre  Haute  Railroad 
Company  should  be  entitled  to  require  the  pay- 
ment of  80  per  cent  of  tbe  gross  earnings  of  its 
railroad  to  said  lessor,  according  to  the  order 
of  the  court  theretofore  made  and  still  in  force 
in  the  suit  of  the  8t  Louis,  Alton  and  Terre 
Haute  Railroad  Company  a^nst  the  Indian* 
apolis  and  St.  Louis  Railroad  Company,  with 
the  terms  of  which  order  the  receiver  was  di- 
rected to  comply.  The  order  appointing  the- 
receiver  also  expressly  reserved  to  tbe  court  the 
right  and  power  to  make  such  orders  and  de- 
crees touching  tbe  payment  of  the  debts  of  tbe  [669] 
Indianapolis  and  St  Louis  Railroad  Company 
incurrea  in  the  management  and  operation  of 
its  railroad  prior  to  the  appointment  of  the  re- 
ceiver as  might  be  equitable  and  Just.  The 
decree  of  foreclosure  and  sale  also  contained  a 
clause,  reserving  to  the  court  the  right  by  subse- 
quent order  or  orders  to  distribute  the  proceeds 
of  the  sale  of  the  railroad  and  property  con- 
nected therewith,  and  to  make  such  further 
order  and  decree  in  regard  to  the  distribution 
of  the  proceeds  of  sale  as  might  to  the  court 
seem  equitable  and  just;  and  a  reference  was 
made  to  the  master  to  hear  evidence  in  support 
of  all  claims  or  indebtedness  in  behalf  oi  any 
creditor  of  the  defendant  Company,  whether 
secured  or  not. 

The  Indianapolis  and  St  Louis  Railroad 
Company,  from  the  date  of  the  lease  in  1867, 
continued  to  pay  to  the  St.  Louis,  Alton  and 
Terre  Haute  Railroad  Company  the  rental  re- 
served by  the  terms  of  the  lease,  viz.,  80  per 
cent  of  the  gross  eamincrs  of  the  leased  road  in 
each  year  until  April  1,  1878.  Prior  to  that 
time  there  had  been  no  default  in  respect  to 
the  payment  of  the  full  amount  of  the  rental 
as  it  accrued;  the  lessee  ceased  paying  rent  from 
that  date. 

On  October  25, 1878,  the  St.  Louis,  Alton  and 
Terre  Haute  Railroad  Company  filed  its  bill  in 
equity  in  the  Circuit  Court  of  the  United  States 

S8» 


668-480 


SupREMB  Court  of  thb  Uhitbd  States. 


Oct.  Term, 


for  Indiana  against  the  Indianapolis  and  St 
Louis  Railroad  Company,  to  which  also  the 
Cleveland,  Columbus,  Cincinnati  and  Indian- 
apolis Railway  Company  and  the  Pennflyivania 
Railroad  Company  were  made  parties  defend- 
ant The  object  of  that  bill  was  specifically  to 
enforce  the  performance  of  the  covenants  con- 
tained in  the  lease  on  the  part  of  the  lessee  and 
of  the  other  defendants  as  guarantors.  It  was 
in  that  suit  that  the  order  was  made  Novem- 
ber 80, 1878,  requiring  the  Indianapolis  and  St 
Louis  Railroad  Company  to  pay  into  court,  on 
account  of  Uie  rental  due  the  lessor,  monthly, 
on  the  15th  day  of  each  month,  80  per  centum 
of  the  gross  eamhigs  of  the  preceding  month 
of  the  leased  road,  calculating  the  gross  earn- 
inn  whi(di  had  accrued  since  Octobo*  26, 1878. 

\fi70]  The  final  decree  of  the  circuit  court  in  that 
cause  declared  Uiat  the  lease  and  operating  con- 
tract of  September  11, 1867,  was  a  valid  obliga- 
tion upon  all  the  parties  thereto,  and  estab- 
lished the  amount  of  the  indebtedness  of  the 
Indianapolis  and  St.  Louis  Railroad  Company 
on  account  of  the  minimum  rent  reserved 
by  said  lease  to  July  1, 1882,  at  the  sum  of 
$641,858.28  principal,  and  $128,516.47  interest, 
making  in  aU  the  sum  of  t664,874.70.  It  also 
found  that  80  per  cent  of  the  gross  earnings 
of  the  leased  line  collected  and  received  by  the 
Indianapolis  and  St  Louis  Railroad  Company, 
and  withheld  by  it  from  April  1,  1878,  until 
October  26,  1878,  amounted  to  $164,052.82, 
which  was  part  of  said  aggregate  amount  found 
due.  The  decree  further  declared  the  liability 
of  the  Pennsylvania  Railroad  Company  and  of 
the  Cleveland,  Columbus,  Cincinnati  and  In 
dianapolis  Railway  Company  as  guarantors  for 
their  proportion  of  the  said  sum,  and  awarded 
payment  accordingly.  m\ 

From  this  decree  appeals  were  taken  «uid 
prosecuted  to  this  court  by  the  Pennsylvania 
Railroad  Company  and  the  Cleveland,  Colum- 
bus, Cincinnati  and  IndianapoUs  Railway  Com- 
pany, the  Judgment  in  which  was  rendered  at 
October  Term,  1885,  and  is  reported  in  118  U.  S. 
290  [80:88].  It  was  there  dedded  that  the  lease 
of  lo67  was  void  for  want  of  power  on  thepart 
of  the  Indianapolis  and  St  Louis  Railroad  Com- 
panv  to  enter  into  it,  and  that  the  guaranty  of 
performance  executed  by  the  other  defenoant 
compcmies  by  reason  thereof  was  also  void.  The 
decree  of  the  circuit  court  was  accordingly  re- 
versed, and  the  cause  remanded  with  directions 
to  dismiss  the  bill  asto  the  Pennsylvania  Railroad 
Company  and  the  Cleveland,  Columbus,  Cincin- 
nati ana  Indianapolis  Railway  Company;  but 
that  partof  the  decree  which  required  the  tndian- 
apolb  and  St  Louis  Railroad  Company  to  pay 
the  amount  found  due  as  rent  was  left  standing, 
as  no  appeal  from  it  bad  been  prosecuted  by 
the  Inmanapolis  and  St  Louis  Railroad  Com- 
pany. PendingthatlitigatioD,  the  intervening 
TOtition  of  the  St.  Louis,  Alton  and  Terre 
Haute  Railroad  Company,  now  under  consid- 
eration, was  filed  in  the  foreclosure  suit,  in 
which  Hurlbut,  as  trustee,  was  complainant 

[671]  The  proposiUons  on  which  counsel  for  the 
appellant  bases  its  right  to  the  relief  prayed  for 
in  the  intervening  petition,  and  which  was  de- 
nied by  the  decree,  are  stated  by  it  as  follows: 
First  That  the  petitioner  is  in  equity  entitled 
to  lust  and  fair  compensation  for  the  use  of  its 
railroad,  equipment  and  franchises  as  upon 
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quantum  miruit,  even  if  the  lease  is  entirdj 
disregarded. 

Second.  That  the  minfanum  rait  of  $450,000 
per  annum,  in  monthly  payments  of  $37,500, 
is  no  more  than  Just,  fair,  and  equitable  com- 
pensation for  the  use  of  the  leased  line  upoo 
quantum  meruit. 

Third.  That  the  petitioner  is  entitled  to  pig- 
ment of  the  $664,874.70  decreed  due  it  by  the 
decree  of  July  20, 1882,  with  interest  tbmon, 
out  of  the  proceeds  of  the  sale  of  the  railroad 
and  property  of  the  Indianapolis  and  St  Louis 
Railroad  Company  in  preference  to  payment  of 
the  mortgage  bonds: 

1.  Because  it  is  an  unpaid  operating  expenm 
of  the  Indianapolis  and  8t,  Lou$$  Railroad  Com- 
pany, there  having  been  gross  earnings  abund- 
ant to  pay  all  operating  expenses,  mcdoding 
rent  of  the  leased  line. 

2.  Because  it  is  a  debt  justly  due  to  th#pe> 
titioner  a$  a  connecting  line, 

8.  Because  gross  earnings  lawfully  applica- 
ble only  to  operating  expenses,  until  every  op- 
erating^ expense  has  been  fully  paid,  have  been 
diverted  to  the  benefit  of  the  bondholders  of 
the  petitioner  in  payment  of  bond  interest,  and 
in  adding  increased  value  to  the  mortgaged 
property  oy  additions  and  improvements,  to  an 
amount  sumdent  to  have  paid  tiie  debt  now 
due  to  the  petitioner  many  times. 

Fourth.  That  the  Cleveland,  Columbus,  Cin- 
cinnati and  Indianapolis  Railway  Company,  in 
reSBisting  payment  of  the  debt  due  the  petitioner 
in  preference  to  the  payment  of  the  second  and 
third  mortgage  bonds,  does  not  stand  before 
a  court  of  equity  in  the  position  of  simply  an 
ordinary  bondholder;  ana  that  the  peculiar  re- 
lations existing  between  the  Cleveland,  Colum- 
bus, Cincinnati  and  Indianapolis  Railway  Com- 
pany and  the  Indianapolis  and  St  LouSi  Rail- 
road Company,  as  disclosed  by  this  litigatioo, 
greatly  strengthen  the  equity  in  favor  of  the 
petitioner  in  its  claim  for  preference  in  pay- 
ment over  the  mortgage  bonos. 

Fifth.  That  the  petitioner  is  entitled  to  pay-  [fl 
ment  of  $164,052.82,  with  interest  thereoo 
from  October  26, 1882,  out  of  the  proceeds  of 
sale,  because  that  amount  is  80  per  cent  of  the 
eross  earnings  earned  on  the  track  of  the  leased 
One  from  April  1,  1878,  to  October  26,  1878, 
and  ii  truet  money  reserved  dy  the  leaae  beloni;^ 
ing  to  the  petitioner,  collected,  withheld,  aiSl 
wrongfully  appropriated  to  its  own  use  and 
benefit  by  the  Indianapolis  and  St  Louis  Rail- 
road Company. 

It  may  be  admitted  that  the  petitioner  is  eo- 
tiUed  in  equi^  to  a  Just  and  fair  GompensatkMi 
for  the  use  of  its  nolroad  by  the  InaianapoUa 
and  St  Louis  Raflroad  Company,  without  re^ 
gard  to  the  lease,  as  between  it  and  the  lessee, 
and  also  that  the  minimum  rent  ol  $450,000 
per  annum,  in  monthly  payments  of  $t7,500 
is  no  more  than  that  just  and  fair  compeniatioa 
that  the  lessor  company  would  be  entitled  to 
receive  for  the  use  of  its  road  upon  a  quantmam 
meruit.  As  between  the  petitioner  and  the  la- 
dianapolis  and  St  Louis  Raiboad  Company, 
tiie  amount  of  the  indebtedness  on  that 
count  is  condusivdy  established  by  the 
of  July  26, 1882,  which,  as  between  tbi 
ties,  stands  unreversed  and  nnsatisfled. 

A  different  question,  however,  arises  mm  be- 
tween the  petitioner  and  tbt  Cleveland.    Co 
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lumbus,  CiDdnoati  and  Indiaoapolis  Railway 
Company,  as  the  owner  of  the  mortoaffe  bonds, 
for  the  saUsfaction  of  which  the  Xndianapolis 
and  8t  Louis  Railroad  has  been  sold,  it  re- 
mains, as  between  these  parties,  for  the  pe- 
titioner to  establish  that  the  debt  to  It  of  the 
Indianapolis  and  St  Louis  Railroad  Company, 
on  account  of  this  use  and  occupation,  is  a  prior 
Hen  and  charge  upon  the  pnx^seds  of  the  sale 
of  the  Lidianapolis  and  St.  Louis  Railroad,  en- 
titled to  preference  over  that  of  the  second  and 
third  mortgages.  Among  the  reasons  urged  in 
support  of  this  preference  are  these, — because 
the  arrearage  is  an  unpaid  operating  expense  of 
the  Lidianapolis  and  St.  Louis  Railroad  Com- 
pany; because  it  is  a  debt  due  to  the  petitioner 
as  a  connectinff  line;  and  because  it  consists  of 
a  portion  of  the  zross  earnings  earned  on  the 
track  of  the  leased  line  receiyed  by  the  Indian- 

[673]  apolis  and  St.  Louis  Railroad  Company,  and 
held  by  it  as  trust  money  in  equity  belong- 
ing to  the  petitioner.  This  last  reason,  as  form* 
aily  presented,  is  limited  to  $164,053.82,  be- 
ing 80  per  cent  of  the  gross  eaniin^  earned  on 
the  track  of  the  leased  line  from  April  1, 1878, 
to  October  26, 1878,  but  is  applicable  as  well  to 
all  other  amounts  received  by  the  lessee  of  the 
gross  earnings  of  the  leased  line  which  have 
not  been  accounted  for. 

But  none  of  these  reasons,  standing  by  them- 
selves, are  sufficient.  .It  is  undoubtedly  true 
that  operating  expenses,  debts  due  to  connect- 
ing lines  growing  out  of  an  interchange  of 
bi^ess.  and  debts  due  for  the  use  and  occu- 
pation of  leased  lines  are  chargeable  upon  gross 
income  before  that  net  revenue  arisies  which 
constitutes  the  fund  applicable  to  the  payment 
of  the  interest  on  mortgage  bonds.  But  here 
there  is  no  question  in  respect  to  current  in- 
come. The  fund  in  court  is  the  proceeds  of 
the  sale  of  the  property,  and  represents  its 
corpUB;  and  H  cannot  be  claimed  that  ordinarily 
the  unsecured  debts  of  an  insolvent  railroad 
company;can  take  precedence  in  the  distiibu- 
tion  of  the  proceeds  of  a  sale  of  the  property 
itself  over  those  creditors  who  are  secured  l^ 
prior  and  express  liens. 

There  are  cases,  it  is  true,  where,  owing  to 
special  circumstances,  an  equity  arises  in  favor 
of  certain  classes  of  creditors  of  an  insolvent 
railroad  corporation,  otherwise  unsecured,  by 
which  they  are  entitled  to  outrank  in  priority 
of  payment,  even  upon  a  distribution  of  the 
proceeds  of  a  sale  of  the  hodj  of  the  property, 
those  who  are  secured  by  prior  mortgage  liens, 
niustrations  and  Instances  of  these  cases  are  to 
be  found  in  Fo9diek  v.  BchaU,  99  U.  S.  285 
1^5: 8891:  Miltmberger  v.  Logamport,  0,  db  8. 
W.  JR.  Co.  106 U.  S. 286  [27: 1171;  Union  TniH 
Co.  V.  Awt/i^,  107  €.  5.  591  [27;488J;  Burn- 
ham  V.  BofUfen,  111  U.  S.  776  re8:696T;  Unton 
Truii  Co.  V.  lUimi9  Midland  JR.  Co.  117  U.  8. 
484  (^:9681;  Dow  v.  Memphii  d  L.  R  R.  Co. 
124  U.  S.  652  [ante,  6651;  8aff$  v,  Memphis  d 
L.RR  Co.  125  U.1&'861  [ofnU.  694];  and 
Union  Truii  Co.  v.  Morrison,  125  U.  8.  591 
[anU,  825].  The  rule  governing  in  all  these 
cases  was  stated  by  Chief  JutUe$  Waite  in  Bum- 
hamY.  Bowen,  111  XL  8.  776, 788  [28: 596, 5981 
as  follows:  "  That  if  current  eanungs  are  used 
for  the  ben^t  of  mortgage  creditors  before 
current  expenses  are  pam,  the  mortgage  secu- 
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of  the  fund  which  has  been  thus  improperly 
applied  to  their  use."  There  has  been  no  de- 
parture from  this  rule  in  ady  of  the  cases  cited; 
It  has  been  adhered  to  and  reaffirmed  in  them  all. 

Admitting,  therefore,  that  the  reasonable  rent 
of  the  leased  line  accruing  to  the  petitioner 
was  a  proper  charge  upon  the  gross  income  of 
the  Indianapolis  and  St  Louis  Railroad  Com- 
pany, as  a  part  of  its  current  operating  ex- 
penses, before  any  net  income  could  arise  ap- 
plicable to  the  payment  of  the  interest  on  the 
mortgage  bonds,  it  must  still  be  shown,  to  en- 
title tne  petitioner  to  the  relief  prayed  for,  that 
the  arrearage  due  on  account  thereof  has  arisen 
by  the  div^on  and  misappropriation  of  the 
fund  that  ought  to  have  been  applied  to  its  pay- 
ment to  the  use  and  benefit  of  the  mortgage 
bondholders.  Counsel  for  the  petitioner  un- 
dertake to  do  this,  and  insist  that  upon  the 
proofs  in  this  case  it  satisfactorily  appears  that 
such  a  diversion  and  misappropriation  have 
taken  place  to  its  injury  and  to  tne  advantage 
and  benefit  of  the  bondholders  claiming  the 
fund  in  court  for  distribution. 

This  diversion  and  misappropriation  are  al- 
leged to  have  occurred  in  two  ways:  (1)  by  the 
payment  of  the  interest  on  the  mortgage  l>onds 
out  of  earnings  which  should  have  been 
paid  to  the  peliaoner  on  account  of  rent  due  to 
It  as  an  operating  expense;  and  (2)  by  the  ap- 
plication of  earnings  to  permanent  improve- 
ments and  betterments  of  the  Indianapolis  and 
St.  Louis  Railroad  property,  which  have  in- 
creased the  value  of  that  property  as  a  mort- 
gage security;  an  increased  value  which,  it 
may  be  vexy  fairly  presumed.  Is  represented  in 
theproceeds  of  its  sale. 

The  fact  in  issue,  it  is  claimed,  is  shown  by 
an  exhibit,  which  in  tabular  form  contains  a 
statement  of  the  earnings,  expenses,  rental,  and 
interest  on  bonds  of  the  Indianapolis  and  St. 
Louis  Railroad  Company,  including  the  leased 
line  as  one  of  Its  divisions,  from  the  date  of 
the  commencement  of  operations  under  the 
lease  hi  1867  to  May  28, 1882.  That  sUtemeni 
shows:  gross  earnings,  $26,868,252.81;  operate 
ing  expenses,  including  taxes,  $19,417,078.26; 
leaving  as  net  earnings,  $7,451, 174. 05.  During 
the  same  period  the  amount  of  rental  paid  for 
the  leased  lines  was  $6,464,869.19,  ana  during 
the  same  period  interest  paid  on  bonds,  $2,28^^ 
896.62,  showing  as  the  result  of  the  operations 
for  the  entire  period  a  deficit  of  $1,248,091.76. 
It  thus  appears  that  the  payments  made  on  ac- 
count of  the  various  items  mentioned  exceed 
by  that  sum  the  entire  gross  earnings  received 
by  the  lessee  from  its  own  and  the  leased  line. 
But  inasmuch  as  during  this  period  $2,234, 
896.62  out  of  the  gross  earnings  were  paid  on 
account  of  interest  on  bonds,  being  $986,804.86 
more  than  the  entire  apparent  deficit,  the  infer* 
ence  is  drawn  Uiatthe  deficit  has  arisen  kt  con- 
sequence of  the  payment  of  Interest  on  bonds, 
more  than  sufficient,  if  they  had  been  so  ap- 
propriated, to  have  paid  the  entire  rental,  in- 
cluding the  arrearage  now  due.  Tbps,  it  is 
claimed,  establishes  the  fact  to  be  proveo,  tjiat 
gross  earnings,  which  should  have  been  a|>plied 
to  the  payment  of  rent,  have  been  diverted  by 
the  lessee  to  the  payment  of  interest  on  bonds. 

This  statement,  however,  is  deceptive.  From 
the  beginning  of  operations  under  the  lease  in 
1867  i^nta  April  1, 1878,  the  Indianapolis  and 
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8t.  Louis  Railroad  Company  T>aid  in  full,  as  it 
accrued,  the  whole  amount  of  the  rental  called 
for  by  the  leasa  During  that  period,  the  lessee, 
being  in  no  default  at  any  time  on  account  ox 
rent,  bad  a  legal  right  to  appropriate  any  sur- 
.  plus  of  its  gross  earnings  to  the  payment  of  in- 
terest on  bonds,  or  for  the  improvement  and 
additional  equipment  of  its  road.  It  was  not 
bound  to  acciunulate,  out  of  the  surplus  of 
gross  earnings,  prior  to  1878,  a  fund  to  meet 
possible  contingencies  in  respect  to  rent  that 
might  arise  after  that  date.  The  petitioner, 
therefore,  has  no  right  to  complain  of  any  ap- 

Sropriation  of  the  earnings  of  the  leased  line 
uring  the  period  in  which  it  received  the  full 
amount  due  to  it. 

If  now  we  turn  to  a  statement  of  a  similar 
account,  beginning  in  1878,  when  the  default 
in  the  payment  of  interest  began,  to  the  close 
of  the  period.  May  23,  1883,  we  are  furnished 
with  the  following  figures:  gross  earnings,  $7,- 
^8,894.43;  operatm;;  expenses,  including  taxes, 
$6,253,819.53;  leaving  net  earnings,  fl,190,- 
074. 90.  During  the  same  period  there  was  paid 
1676 1  Qjj  account  of  rent  of  the  leased  line  to  the  pe- 
titioner $1,450,336.67,  makhig  a  deficit  of  $260,- 
261.77,  without  reference  to  anything  paid 
during  that  period  on  account  of  interest  on 
bonds.  That  is  to  say,  during  the  period  in 
which  the  arrearage  on  account  of  rent  accrued, 
there  was  paid  out  on  account  of  rent  $260,- 
261.77  in  excess  of  the  entire  earnings  of  the 
whole  line,  after  deducting  the  onunaiy  ex- 
penses of  operation.  During  the  same  period 
there  was  mdd  on  account  of  interest  on  bonds 
the  sum  or  $490,105,  making  the  entire  deficit 
durinff  that  period  $750,366.77.  But  it  is  ad- 
mitted that  auring  the  same  period  the  Cleve- 
land, Columbus,  Cincinnati  and  Indianapolis 
Railway  Company  and  the  Pennsylvania  Kail- 
road  Company  made  advances  in  cash  to  the 
Indianapolis  and  St  Louis  Railroad  Company 
to  the  amount  of  $510,806.24,  a  sum  greater 
than  the  whole  amount  of  the  interest  paid 
durine  the  same  period  on  bonds.  Even  if  we 
should  treat  the  payment,  on  account  of  in- 
terest on  bonds  during  that  period,  of  $490,105 
as  taken  from  the  earnings,  which  should  have 
been  applied  to  the  payment  of  the  rental,  it  is 
to  be  considered  that  the  payment  was  made 
on  account  of  the  interest  accruing  during  that 
period  on  the  first  mortga^  bon£  alone.  No 
interest  whatever  was  paid  from  January  1, 
1878,  on  account  of  the  interest  accruing  on 
the  second  and  third  mortga^  bonds.  It  can- 
not be  said  that  the  application  of  earnings  to 
the  payment  of  the  interest  on  the  first  mort- 
gage bonds  is  chargeable  to  the  holders  of  the 
second  and  third  mortgaj^  bonds;  the  latter 
alone  are  interested  in  the  fund  for  distribution. 
That  fund,  in  the  sense  of  tbe  rule  sought  to 
be  applied,  cannot  be  said  to  have  been  bene- 
fited by  the  payment  to  other  bondholders  from 
the  gross  earnings  applicable  to  the  payment 
of  the  rent.  Tbe  equity  of  the  petitioner,  if  in 
fact  it  exists,  is  against  the  holders  of  the  first 
mortgage  bonds,  who  have  actually  received 
the  money  to  which  it  claims  to  be  equitably 
entitled. 

It  is  further  insisted,  however,  on  behalf  of 
the  petitioner,  that  there  has  been  a  diversion 
of  eaminfl^  to  its  detriment  by  payments  made 
for  addioons  and  improvements  to  the  mort- 
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gaffed  property  during  the  years  1878,  18711, 
1880,  and  1881,  amounting  to  $256,501.05;  but 
if  we  exclude  from  the  account  the  pavraents  j^ 
made  during  that  period  on  account  of  mterest 
on  the  first  mortgage  bonds,  as  should  be  done; 
the  amount  of  these  betterments  of  the  mort- 
gage security  is  much  more  than  made  up  by 
the  cash  advances  during  that  period  maae  wf 
the  Cleveland,  Columbus,  Cincinnati,  and  In- 
dianapolis Railway  Company  and  the  Penn- 
sylvania Railroad  Company,  which,  as  we  have 
stated,  were  $510,806.24. 

A  special  equity  is  urged  as  to  the  unpaid 
rent  of  the  leased  line  for  the  seven  months 
from  April  1,  to  November  1, 1878,  daring 
which  nothing  whatever  was  paid  on  that  ac- 
count, amoimting,  as  found  by  the  decree  of 
July  26,  1882,  to  $164,052.82,  on  the  ground 
that  the  gross  earnings  of  the  leased  line  during 
that  period  were  reeved  by  the  Indianapolis 
and  St  Louis  RaOroad  Company  clothed  with 
a  trust,  and  weie  diverted  from  meir  legitimate 
application  to  the  benefit  of  the  bondholders. 
As  we  have  already  stated,  no  equity  can  arise 
upon  alleged  breach  of  trust  unless  the  second 
and  third  mortgage  bondholders  nuticipated 
in  it,  or  have  been  benefited  by  it.    The  alleged 
diversion  of  this  amount  is  covered  by  the  state- 
ments that  have  been  already  adverted  to.    It 
consists  in  payments  on  account  of  interest  on 
the  first  moitffage  bopds.  which  must  be  ex- 
cluded from  the  account  for  reasons  already 
given,  and  payments  made  on  account  of  new 
construction,  additions,  new  equipment,  and 
improvements,  more  than  covered  by  tbe  cash 
advances  made  by  the  owners  of  the  second  and 
third  mortgage  bonds.    An  effort  is  made  in 
the  argument  to  swell  the  amount  diargeable 
to  permanent  improvements  by  pointing  oat 
that  from  January  1,  1881,  to  May  28.  1888, 
more  than  all  of  the  sross  earnings  of  the  en- 
tiro  line  were  chaigea  up  to  the  operating  ex- 
pense account,  without  counting  anything  for 
rent  of  the  leased  Une  as  an  operating  expense. 
Ilie  witness  who  tabulated  the  schedules  in 
which  these  statements  appear  stated  that,  dar- 
ing the  months  covered  by  these  charges  for 
excessive  operating  exi)enses,  large  improve- 
ments were  being  made  to  the  property  .-but  no 
details  were  brought  out  on  the  examination, 
and  the  witness  qualified  his  statement  by  aaj-     .  g 
ing  that  he  did  not  mean  to  be  understood  UiAt 
the  improvements  were  more  than  such  as  were 
necessary  to  the  proper  repair  and  restoratioii 
of  Uie  property.     We  cannot  assume  by  way 
of  conjecture  or  mere  inference  that  the  items 
referred  to  were  not  properly  chaiged  as  oper- 
ating expenses.    On  this  branch  ofthe  case  we 
oondude  that  the  petitioner  has  failed  to  estab- 
lish any  diversion  and  misappropriation  of  tbe 
earnings  applicable  to  the  payment  of  rent  of 
the  leased  line  to  entitle  him  in  equi^  to  (diarge 
the  fund  in  court  for  the  payment  of  the  arrear- 
age in  preference  to  second  and  third  mortgai^ 
bondholders. 

Independently  of  the  equity  growing  out  of 
the  idleged  diversion  and  misappropriation  of 
earnings  properly  applicable  to  the  pa^ineni 
of  renC  it  is  claimed  on  behalf  of  the  petitioner 
that  it  has  an  equitable  right  to  a  priority  of 
payment  out  of  the  fund  in  court  growing  out 
of  the  peculiar  relations  existing  between  it 
and  the  Cleveland,  Columbus,  Cincinnati  and 
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ffMH^ti^wHa  RtOway  Company  and  tbe  Indi- 
anapoUa  and  8t  Loois  Rauroad  Company,  as 
dtodoned  hi  tbe  transactions  out  of  which  this 
HUgation  has  grown.  It  is  alleged,  in  sub- 
stance, that  the  Cleveland,  Columbus,  Cin- 
cinnati and  IndianapoUs  Railway  Company  is 
the  real  debtor  for  this  arrearage  of  rent;  ttiat 
It  wttb  tbe  Pennsylvania  Raikoad  Company 
were  in  fact  tbe  owners  of  the  Indianapolis  and 
8t  Louis  Railroad,  which  was  built  with  their 
Bione^,  and  for  the  promotion  of  their  inter- 
ests, m  order,  by  means  of  the  lease  of  tbe  pe- 
titioner's road,  to  create  a  through  line  from 
Indianapolis  to  St.  Louis  for  business  between 
the  East  and  the  West,  the  establishment  and 
operation  of  which  have  contributed  lar^ly  to 
swell  the  business  upon  their  own  previouslv 
existing  lines.  Having  thus  induced  the  peti- 
tioner  to  enter  into  the  arranirement  for  their 
benefit,  and  having  secured  and  actually  en- 
joyed its  advantages  snd  profits,  the  argument 
now  ia  that  cood  faith,  bv  an  equitable  estop- 
pel, forbids  the  Cleveland,,  Columbus,  Cincin- 
nati and  Indianapolis  Railway  Company  from 
now  aascrting  a  claim  which  will  depnve  the 
petitioner  of  the  compensation  agreed  to  be 
paid  for  tbe  tise  of  its  road.  But  this  is  the 
very  equity  which  the  petitioner  sought  to  en- 
force bv  its  bill  filed  October  25,  1878,  in 
which  it  sought  to  obtain  a  decree  against  its 
Icsne  and  tbe  guarantors  in  the  lease  for  the 
spedflc  performance  of  the  covenant  to  pay  the 
leseifcJ  rent  In  that  bill  reliance  was  placed , 
it  to  true,  upon  the  express  covenants  which 
were  held  finally  to  be  void;  but  every  equita- 
ble groond  npon  the  extoting  facts  was  invoked 
in  sQpport  of  tbe  validity  of  the  covenants. 
Tbe  facts  supposed  to  constitute  the  equity 
BOW  Instoled  on  were  urged  then  as  sufficient 
to  support  the  obligation  based  upon  tbe  terms 
ci  the  opentinic  contract  and  lease.  If  this 
equity  was  not  sulBcient  then  to  sustain  an  ex- 
pras  promise  to  pay  the  rent,  it  certainly  is  not 
Strang  enough  now  to  justify  a  decree  for  its 
fM^neDt  standing  by  itself.  To  enforce  tbe 
present  claim  of  .tbe  petitioner  on  this  ground 
would  be  simply  to  reinstate  as  valid  the  cove- 
■ants  of  tbe  lease  and  guaranty  which  between 
cfae  same  parties  have  already  been  finaUy  de- 
cided to  be  void. 

It  has  already  been  stated  that  no  default 
occnned  in  tbe  payment  of  the  rent  hv  the  In- 
dianapoUs and  St.  Loato  Railroad  Company 
nstti  April  1, 1878.  After  that  default  oc- 
csirred,  no  step  was  taken  by  the  petitioner  by 
•ay  legal  proceeding  to  forfeit  the  lease  and 
tern  itself  of  Its  road.  Nothing  was  done 
tbe  fiUng  of  its  bfll,  October  25,  1878,  to 
el  tbe  qwcific  performance  of  tbe  cove- 
of  tbe  lease  ana  operating  contract,wben 
order  was  made  requiring  payment  to  it, 
peadiog  the  proceeding,  of  80  per  cent  of  tbe 
a  earnings  of  its  xc«d;  and  an  analysis  of 
tabular  statements,  already  referred  to  as 
erideooe,  shows  that  tbe  arrearage  of  rent, 
for  which  payment  to  now  soujght.  can  be  re- 
xl  only  upon  tbe  basto  of  the  minlmtmi 
fixed  hy  toe  lease  by  the  enforcement  of 
eoveoants  of  guaranty  deckired  to  be  void. 
Tbe  minimum  fixed  by  the  lease  for  the 
rtal  of  tbe  leased  line  from  June  1, 1867,  to 
ly  SS.  1882,  at  $460,000  per  annum,  to 
,  «iO,000;  80  per  cent  of  the  gross  earnings 


of  the  leased  road  for  the  same  (wriod  to 
$6,081,465.61,  being  less  than  the  guaranteed 
rent  by  $718,584.89.  In  point  of  fact,  the  con- 
dition of  the  petitioner,  upon  the  facts  as  they 
now  stand,  without  payment  of  any  arrearai^e 
of  rent,  to  demonstrably  better  than  it  would 
have  been  if  no  lease  had  been  made,  and  the 
road  had  been  operated  by  its  own  proprietors 
independently  but  as  part  of  a  connected 
through  line.  Thto  to  shown  by  the  fact  that 
tbe  lessor  received  as  rent  during  tbe  whole 
period  of  the  lease  $6,464,869.19,  while  the 
total  net  earnings  of  the  leased  property  dur* 
ing  the  same  period  are  shown  to  have  been 
only  $5,290,788,02.  Presumably  these  net  earn- 
ings are  as  large  as  they  would  have  been  if 
the  road  had  been  operated  by  its  own  pro- 
prietor. The  volume  of  its  business,  and  the 
corresponding  amount  of  its  gross  receipts, 
were  certainlv  swelled  beyond  what  they  would 
have  been  if  the  IndianapolU  and  St.  Louto 
Railroad  had  not  been  built,  or  had  not  been 
operated  in  connection  with  it.  It  follows, 
therefore,  upon  the  basis  of  the  figures  shown 
in  the  proofs,  that  the  lessor  has  actually  re- 
ceived, since  the  lease  was  made,  in  excess  of 
the  entire  net  earnings  of  the  leased  property, 
$1,174,086.17.  Indeed,  it  to  further  shown, 
that  during  the  period  commencing  with  1878, 
when  the  default  began,  the  net  earnings  of 
the  entire  line,  including  the  Indtonapolto  and 
St.  Louto  Railroad,  as  well  as  the  leased  road, 
amounted  to  *1, 190,074. 90,  and  that  during 
tbe  same  period  the  lessor  received  on  account 
of  rent  $1,450,886.67,  being  in  excess  of  tbe  net 
earnings  of  the  two  roads. 

Upon  these  facts,  we  are  unable  to  discover 
any  equitable  ground  for  tbe  relief  prayed  for 
by  tbe  petitioner. 

J7te  dieree  qfths  Circuit  Court  ii  tlitrrfar^ 
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KELSON  LYON,  Appt,. 

V, 

THE  PERIN  AND  GAFF  MANUPACT- 
URING  COMPANY. 

(See  &  a  Beporter^  ed.  606-TItt.) 

Res  Judicata — a^fudication,  token  a  bar — on  th$ 
meritB—deerte  of  ditmiucU. 

L  In  order  to  render  a  matter  rea  ^icdfeoto,  there 
must  be  a  ooncurrenoe  of  the  four  oondlttons,  vis: 
identttj  In  tbe  thing  sued  for;  identity  of  tbe  cause 
of  aodon;  identity  of  persons  and  parties  to  tbe  ac- 
tion; and  identity  of  the  quality  In  the  persons  for 
or  against  whom  the  claim  is  made. 

sTwhere  aU  these  conditions  exist  in  a  case,  and 
the  decree  therein  is  absolute  in  its  terms  and  is  an 
adjudication  of  the  merits  of  the  controversy,  it 
constitutes  a  bar  to  any  further  litiiration  of  the 
same  subject  becw<»en  the  same  parties. 

8.  Where  words  of  quallflcation,  such  as  'Without 
prejudice,**  or  other  terms  indicating  a  right  or 
pnvUege  to  take  further  legal  proceedimra  on  the 
subject*  do  not  accompany  the  decree.  It  is  pr^ 
somed  to  be  rendered  on  the  merits. 

4.  A  decree,  made  upon  bill,  answer  and  replica* 
tion.  which  decrees  that  tbe  equities  are  with  the 
defendant,  that  the  bill  of  complaint  Iw  dismi»ed« 
and  that  defendant  recover  its  costs,  if  set  up  as  a 
plea  in  twr  to  a  new  bill  for  same  cause,  is  conclu- 
sive, If  the  dismissal  was  upon  hearing,  and  is  not, 
in  direct  terms,  **without  prejudice.** 

[No.  201.1 
Argtud  April  f ,  1888,    DteiUd  April  16,  1888. 
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APPEAX  from  a  decree  of  the  Circuit  Ooort 
of  the  United  States  for  the  District  of  In- 
diana, in  favor  of  defendant,  dismissing  plaint- 
ilTs  bill  in  an  action  for  an  alleged  mfringe- 
ment  of  reissued  letters  patent    jOfflirmdcL 

The  facts  are  fully  stated  in  the  opinion* 

J/r.  William  H*  Kinff*  for  appellant: 

A  former  verdict  or  dismissal  on  a  bill  filed 
for  an  injunction  to  restrain  the  use  of  a  patent 
is  not  a  htLt  to  a  subsequent  suit,  unless  a  judg- 
ment was  rendered  on  such  verdict  against  the 
plaintiff,  or  the  dismissal  was  on  the  merits. 

AUen  y.  Blunt,  2  Robb,  Pat  Cas.  288;  8.  0. 
8  Story,  742;  1  Greenl.  Ev.  Redf.  ed.  568. 

A  former  adjudication  is  an  estoppel  only  as 
to  the  matters  in  issue,  or  points  in  controversy, 
upon  the  determination  of  which  the  judgment 
was  rendered. 

OromtoeUy.  8ac  Omnlv,  04  U.  8.  851  (24:195); 
Buerk  v.  Imhaeuser,  10  Off.  Gaz.  907;  De  Flares 
T.  Eaunoldi,  16  Blatchf .  408. 

A  oecree  is  not  final  if  it  does  not  make  the 
question  of  the  novelty  of  the  claim  m  judicata, 

Rumford  Chemical  W&rk»  v.  Becker,  2  Bann. 
&  Ard.  851. 

A  decree  of  a  circuit  court  taken  pro  eor^esso 
will  not  preclude  full  inquiry  and  investigation 
by  another  court. 

Eceret  v.  Thatcher,  8  Bann,  &  Ard.  485. 

A  suit  which  is  dismissed  for  want  of  prose- 
cution is  no  bar  to  a  subsequent  suit  for  the 
same  cause  of  action. 

American  Diamond  Rock  Boring  Oo,  T.  Shel- 
don, 4  Bann.  &  Ard.  551. 

Tlie  record  shows  no  ground  upon  which  it 
was  dismissed,  except  the  want  of  appearance 
of  the  plaintiff;  and  a  dirnnissal  for  that  cause 
is  not  conclusiye  in  favor  of  the  defendant, 
even  upon  another  suit  for  the  same  relief. 

Mitf.  Ch.  PI.  288;  Carrington  ▼.  BMy,  1 
Dick.  280;  Rosee  ▼.  Rugt,  4  Johns.  Ch.  299; 
^idger  ▼.  Bc^^,  1  Cliff.  287,  245;  Pi>rter  ▼. 
Vaughn,  26  Yt  624. 

Recoid  must  show  conclusive  Judgment 

HarOey  v.  Qregary,  9  Neb.  279. 

If,  upon  the  face  of  the  record,  anything  is 
left  to  conjecture  as  to  what  was  neceraarily  in- 
volved and  decided,  there  is  no  estoppel  In  it 
when  pleaded,  and  nothing  conclusive  in  it 
when  offered  in  evidence. 

RueteUY.  Place,  94n.  S.  606  (24:214);  Bank  of 
V,  8,  V.  Beverley,  42  U.  8.  1  How.  184  (11:75). 

In  order  that  a  Judgment  may  constitute  a 
bar  to  another  fiuit,  it  must  be  rendered  in  a  pro- 
ceeding between  the  same  parties,  or  their  pri- 
vies; and  the  point  of  controversy  must  be  the 
same  in  both  cases  and  must  be  oetennined  on 
its  merits. 

Bughee  v.  U.  8. 71 U.  8.  4  Wall.  282  (18:808); 
Walden  v.  Bedleg,  89  XJ.  8. 14  Pet  156  (10:898). 

After  a  nonsuit  a  new  action  ma^  be  brought. 

Oeeanyan  v.  Wincheeter  Repeating  Arms  Oo, 
108  U.  8.  261  (26:589). 

(No  ooiinsel  appeared  for  appellee.) 

if r.  Juitiee  Lantar  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  equity  brought  in  the  Cir> 
cuit  Court  of  the  United  States  for  the  District 
of  Indiana  by  Nelson  Lyon  against  the  Perin 
and  Gaff  Manufacturing  Company,  praying  an 
injunction  and  damages  for  an  alleged  infringe- 
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ment  of  reissued  letters  patent  Na  919S,  dateo 
May  11,  1880,  owned  by  complainant,  fcnr  an 
improvement  in  *  'metallic  stiffeners  for  boot  and 
shoe  heels." 

The  bill  of  complaint,  after  the  usual  redtals 
necessary  in  a  smt  of  this  character,  among 
other  things,  sets  forth  that  before  the  com- 
mencement of  this  action,  to  wit,  in  September, 
1881,  complainant  having  been  informed  and 
believing  that  the  defendant  was  manufactur- 
ing an  instrument  which  infringed  said  rei^ued 
letters  patent,  filed  his  bill  in  equity  against  the 
said  defendant  in  the  United  States  Circuit 
Court  for  the  Southern  District  of  Ohio  to  re- 
strain said  defendant  from  further  infringement; 
that  the  0>mpany  appeared  therein  and  an- 
swered, setting  forth,  among  other  things,  the 
defense  that  said  reisflued  letters  patent  was  in- 
valid for  want  of  novelty  in  the  invention,  and 
was  not  granted  in  accordance  with  law.  deny- 
inf^  also  that  the  instrument  used  infringed 
the  said  reissued  letters  patent,  and  denjing 
that  complainant  was  entitled  to  any  of  the  re- 
lief therem  prayed,  to  which  answer  complain-  [69 
ant  filed  his  replication:  that  the  statutory  time 
for  taking  tesomony  having  expired,  and  an 
extension  thereof  not  having  been  eranted,  and 
the  complainant  not  having  been  able  to  ^  the 
proof  of  the  infringementln  time,  no  evidence 
of  the  facts,  matters,  or  things  alleged  in  his 
complaint  was  offered  or  taken,  and  upon  the 
call  of  the  case  before  the  court,  counsel  for 
complainant  not  appearing,  a  decree  was 
entered,  dismissing  the  bill;  and  that  none  of 
the  issues  were  tried,  and  no  dedsion  rend^^ 
on  the  merits  thereof,  the  suit  having  been  dis- 
missed merely  for  want  of  prosecution. 

The  defendant  interposed  a  plea  that  the 
prior  adjudication  and  decree  of  the  suit  men- 
tioned in  said  plea  (which  is  the  same  suit  set 
forth  in  said  bill  of  complaint)  is  a  bar  to  the 
present  suit  The  court  below  found  the  plea 
to  be  ffood  and  suflldent;  thereupon  complain- 
ant filed  his  replication.  The  cause  being  at 
issue  was  referred  to  a  master  in  chancery  to 
take  testimony,  and  to  return  the  aame  into 
court  with  his  conclusion  of  law  tha«on. 
Testimonv  was  taken,  and  the  master  made 
and  filed  his  report,  in  and  bvwhich  said  mas- 
ter concluded,  as  a  matter  of  law,  that  the  de- 
cree mentioned  in  said  plea  stands  as  an  abso- 
lute adjudication  of  the  rights  of  the  parties  up- 
on the  merits,  and  reported  and  found  that  the 
averments  of  the  plea  were  sustained  by  the 
evidence. 

Exceptions  to  said  master's  report  hsvin^ 
been  overruled  by  the  court  and  the  report  coo-  [7< 
firmed,  a  decree  was  entered  that  the  defend- 
ant's plea  was  well  taken  in  law  and  sustained 
by  the  proofs,  and  the  bill  was  dismissed.  An 
appeal  from  this  decree  brings  the  case  here. 

The  only  material  question  for  oonsiderttioa 
is  as  to  the  effect  of  the  decree  of  the  Circiiit 
Court  of  the  United  States  for  the  Southern 
District  of  Ohio,  rendered  May  4^  1882,  vdikd» 
is  correctly  found  to  be  still  in  full  force,  mm  a 
bar  to  the  prosecution  of  this  suit 

It  is  well  settled  that  in  order  to  render  a 
matter  ree  a^udieaita,  there  most  be  a  concur- 
rence of  the  four  conditions,  v^:  (1)  Idemtitjf 
in  the  thing  euedfor;  03)  identic  qf  thetammg  ^ 
action;  (^  identity  qfp6r$on»  and  pmriie$t»  tSm 

12iU.  S» 


1887. 


Dow  ▼.  BEmKLMAH. 


080-093 


aeti4m;  and  (4)  identity  qf  the  quaUtu  in  the 
pereom  for  or  against  whom  the  claim  is  made. 
2  Bouy.  L.  D.  467.  All  these  elements  or  con- 
ditions exist  in  this  case,  as  shown  by  the  mas- 
t^s  report,  which  was  to  the  effect  that  the 
averments  of  said  plea  were  sustained  by  the  evi- 
dence; that  there  was  no  controYeisy  as  to  the 
identity  of  the  cause  of  action,  or  of  the  iden- 
tity of  the  parties  in  the  two  suits;  that  the  bill 
was  sworn  to  by  the  complainant,  and  the  an- 
swer was  sworn  to  by  the  defendant,  and  the 
cause  submitted  in  due  course;  and  that  the 
decree  rendered  in  the  suit  pending  in  the  court 
of  Ohio  was,  as  it  professed  to  be,  an  absolute 
adjudication  of  the  rights  of  the  parties  upon 
Uie  merits,  without  any  qualifying  clause,  and 
was  conclusive  of  the  rights  attempted  to  be 
litigated  in  this  case. 

Tlie  dispute,  however,  seems  to  be  as  to  the 
nature  or  the  former  judgment— that  is, 
whether  it  is  a  final  Judgment  or  decree.  It  is 
contended  on  the  part  of  appellant  that  such 
Judgment  was  merely  one  ofnol  proe — a  decree 
TTOll  en^i^  ^7  default— and  is,  therefore,  not  a  bar 
*-  ^  to  the  prosecution  of  this  suit.  To  sustain  this 
view  01  the  case  he  has  recourse  to  a  statement 
by  the  derk  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio  (where- 
in the  decree  was  rendered),  under  his  hand 
and  seal,  dated  nearly  two  years  after  said  de- 
cree was  rendered,  to  the  eiBTect  that  no  proof 
or  testimony  was  filed  in  said  cause  in  his  office 
either  for  the  complainant  or  the  defendant; 
that  at  the  time  of  tno  granting  of  said  decree. 
May  4, 1883,  the  complainant  did  not  appear, 
nor  was  he  represented  by  counsel;  and  that 
said  decree  dismissing  the  complainant's  bill 
was  granted  on  default  of  the  complainant 

The  decree  itself  is  in  the  words  and  figures 
following,  to  wit: 
**  Ths  United  States  of  America,  ) 

Western  Division  of  the  Southern  Dis-  V  ee: 
trict  of  Ohio,  ) 

"At  a  stated  term  of  the  Circuit  Court  of  the 
Western  Division  of  the  Southern  District  of 
Ohio,  in  the  Sixth  Judicial  Circuitof  the  United 
States  of  America,  begun  and  had  in  the  court 
rooms  at  the  City  of  Cincinnati,  Ohio,  in  said 
district,  on  the  first  Tuesday  of  April,  beins 
the  fourth  day  of  that  month,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and 
eighty -two,  and  of  the  independence  of  the 
United  States  of  America  the  one  hundred  and 
sixth. 

"Present:  The  Hon.  John  Baxter,  Circuit 
Judge,  and  Hon.  Philip  B.  Swing,  District 
Judge. 

"On  Thursday,  the  fourth  day  of  May,  1883, 
among  the  proceedings  had  were  the  following, 
to  wit: 

"Nelson  Lyon  1 

The  Perin  andGafl  Manu-  [  8*80.  In  Equity, 
facturing  Co.  J 

"This  cause  coming  on  for  hearing,  and  be- 
ing submitted  to  the  court  upon  bill,  answer, 
and  replication,  and  having  been  duly  consid- 
ered, the  court  finds,  adjudges,  and  decrees 
that  the  eguttiei  are  with  the  d^endant;  that  the 
bill  of  complaint  be  dismissed,  and  that  dctfend- 
1702]      ant  recover  its  costs,  to  be  taxed ." 

This  is  the  record  to  which  the  court  must 
look,  and  not  to  the  statement  of  the  clerk  of 
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the  court  made  two  years  afterwards.  This 
decree  on  its  face  is  alisolute  in  its  terms,  is  an 
adjudication  of  the  merits  of  the  controversy, 
and,  therefore,  constitutes  a  bar  to  any  further 
liUgBition  of  the  same  subject  between  the  same 
paraes.  As  was  said  by  Ibis  court  in  Durant 
V.  ^$ex  Company,  74  U.  S.  7  Wall.  107,  109 
[19: 154, 156]:  "A  decree  of  that  kind,  unless 
made  because  of  some  defect  in  the  pleadings, 
or  for  want  of  jurisdiction,  or  because  the  com- 
plainant has  an  adequate  remedy  at  law,  or  up- 
on some  other  rround  which  does  not  go  to  the 
merits,  is  a  finfi  determination.  Where  words 
of  qualification,  such  as  *  without  prejudice,' 
or  other  terms  indicating  a  right  or  prinlege  to 
take  further  legal  proc^ings  on  the  subject, 
do  not  accompany  the  decree,  it  is  presumed  to 
be  renderod  on  the  merits." 

To  the  same  effect  see  Bigelow  v.  Wineof',  1 
Gray,  299,  801,  where  it  is  said:  "Sometimes, 
indeed,  a  party  plaintiff  in  equity,  who,  be- 
cause he  is  not  prepared  with  ms  proofs,  or  for 
other  reasons,  desires  not  to  go  into  a  hearing, 
but  rather  to  have  his  bOl  dismissed,  in  the 
nature  of  a  discontinuance  or  nonsuit  in  an  ac- 
tion at  law,  may  be  allowed  to  do  so;  but  we 
Mieve  the  uniform  practice  in  such  case  ii^  to 
enter  'dismissed  without  prejudice.' " 

Likewise  Cooper,  £q.  PI.,  270.  as  follows: 
"A  plea  in  bar,  stating  a  dismissal  of  a  former 
bill,  is  conclusive  against  a  new  bill,  if  the  dls- 
miraal  was  upon  hearing,  and  if  that  dismissal 
be  not,  in  direct  terms,  'without  prejudice.* " 
See  also  Story's  Eq.  PL,  §  793,  and  authorities 
there  cited. 

The  authorities  to  sustain  this  view  of  the 
case  might  be  multiplied,  but  those  cited  are 
sufficient,  and  demonstrate  the  uniformity  of 
the  rule.  It  is  dear  to  this  court  that  the  de- 
cree below  dismissing  the  bill  is  in  harmony 
with  the  law,  and  it  is  therefore  affirmed. 


ROBERT  K.  DOW  et  al..  Plffe.  in  Srr., 

V, 

JOHN  W.  BEIDELMAN. 

(See  8.  C  Beporter^s  ed.  SSO-eoS.) 

Railroad  eompaniee — legislative  right  to  regvr 
late  fa^e-^iffect  of  law  ae  to  freight  and  fare-^ 
Memphis  and  Little  Rock  Railroad  Go, — clas- 
sification, when  proper — constitutionality  of 
law, 

1.  Bafiroad  oompanles  are  subject  to  lefflslative 
control,  as  to  their  rates  of  fare  and  freight,  unless 
protected  by  their  charters. 

2.  In  the  absence  of  any  legislative  remilatlon 
upon  the  subject,  the  courts  must  decide  for  the 
company,  as  tbey  do  for  private  persons,  when  con- 
troverslee  arise,  what  is  reasonable. 

8.  Where  property  has  be^i  clothed  with  a  pub- 
lic interest,  the  Lefftslature  may  fix  a  limit  to  that 
which  in  law  shallbe  reasonable  for  its  use.  This 
limits  theoourts  as  well  as  the  people.  If  it  has  been 
Improperly  flxed^  the  Legislature,  not  the  courts, 
must  be  appealed  to  for  the  ohanffe. 

i.  The  Memphis  and  Little  Rock  Railroad  Com- 

Snyfasreorvanized  by  the  purchasers  In  1877,  at 
e  sale  under  mortgage  foreclosure,  if  a  lawful 
corporation  of  Arkansas,  was  not  the  same  corpo- 
ration as  that  chartered  by  the  LMrislature  in  1868, 
but  was  a  new  corporation,  subject  to  the  Consti- 
tution and  laws  In  force  when  It  came  into  exist- 
ence* 

6.  The  Legislature,  In  the  exercise  of  it8*power  of 
regulating  fares  and  freights,  may  dasBlfy  the 
railroads,  according  to  the  length  of  their  lines. 
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If  the  same  rule  to  ai>plied  to  aU  raflroads  of  the 
same  olaaa,  there  to  no  yiolatioii  of  the  oonstitu- 
tional  proTtoioii  seoiiriiig  to  all  the  equal  protec- 
tion of  the  laws. 

6.  There  beinar  no  proof  in  thto  case  of  the  amount 
invested  hy^  the  reorffaniaed  oorporatlon  or  its 
trustees,  thto  oourt  has  no  means,  if  it  had  the 
power,  to  determine  that  the  rate  of  three  oents 
a  mile,  fixed  as  the  fare  of  pnssongers  by  the  Leg- 
islature, to  unreasonable;  and  it  does  not  appear 
ttiat  there  has  been  any  such  oonflscation  as 
amounts  to  a  taking  of  property  without  due  proc- 
ess of  law,  because  the  income  of  the  road,  at  that 
rate  of  fare,  will  pay  only  one  and  one  half  per  cent 
on  the  original  cost  of  the  road. 

7.  If  the  olasslflcation  made  by  the  Legislature 
operates  uniformly,  thto  court  cannot  decide 
whether  it  was  the  best  that  could  have  been  made. 

[No.  1001.1 
Bubmitted  N<n>.  tl,  1887.  Decided  April  16, 1888. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas,  to  review  a  judraient  of 
that  court  affirming  a  Judgment  of  the  State 
Circuit  Court  for  the  statutory  penalty  for  the 
taking  of  illegal  fare  by  the  agent  of  a  railroad 
company  for  the  carriage  of  a  passenger.  Jf- 
firmed. 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  U.  M.  Rose*  *f or  plaintiffs  in  error: 

The  Act  of  Arkansas,  entitled  "An  Act  to 
Regulate  the  Rates  of  Charges  for  the  Carriage 
of  Passengers  by  Railroad,  approved  April  4. 
18B7,  was  repugnant  to  the  Fourteenth  Amend- 
ment to  the  Umted  States  Constitution  which 
provides  that  '*No  State  shall  deprive  any  per- 
son of  life,  liberty  or  property  without  due 
process  of  law. " 

Santa  Clara  County  ▼.  Southern  Pae.  R.  R. 
Co.  118  U.  S.  894  (80: 118):  Railroad  Commu- 
iion  CodCi,  116  U.  S.  881  (20:  644);  Ejs  Parte 
Eoehler,  28  Fed.  Rep.  520;  Cooley,  Const  Lim. 
578;  MiU&r  v.  New  York  d  R  R.  B.  Co.  21 
Barb.  510;  2  Morawetz,  Corp.  §  1075  c;  Black, 
Const.  Prohibitions,  §26;  Holyoke  Water-power 
Oo.  ▼.  Lffman,  82  U.  S.  15  Wall.  500  (21:  188). 

The  court  erred  in  holding  that  sain  Act  was 
Dot  repugnant  to  that  clause  of  the  Fourteenth 
Amendment  of  the  United  States  Constitution 
which  declares  that  "No  State  shall  ♦  ♦  ♦ 
deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws." 

U.  8.  V.  Oruikihank,  92  U.  8.  565  (28:  592); 
MiMouri  v.  Letcu,  101  U.  S.  81  (25: 992);  Bar- 
bier  V.  ConnoUy,  113  U.  8.  81  (28:  924);  Tick 
Wo  V.  Hopkins,  118  U.  S.  868  (80:  225);  New 
BruniwiekY.  Fitzgeraid,  8  Cent  Rep.  810,  48 
N.  J.  L.  457;  State  v.  Wood,  5  Cent  Rep.  845, 
49  N.  J.  L.  85;  McCarthy  y.  Commonwealth,  1 
Cent.  Rep.  Ill,  110  Pa.  248;  Mornsony.  Bach- 
ert,  8  Cent.  Rep.  117,  112  Pa.  822;  State  v. 
Winsor,  2  Cent  Rep.  259,  48  N.  J.  L.  95:  State 
▼.  Bloomfield,  1  Cent  Rep.  442.  47  N.  J.  L.  442; 
Van  Riper  v.  Parsons,  40  N.  J.  L.  1;  Passaic 
County  y.  Stevenson,  46  N.  J.  L.  178;  OUfbs  y. 
Morgan,  89  N.  J.  Eq.  126;  Ernest  y.  Morgan, 
Id.  391;  Woodiird  y.  Brien,  14  Lea,  520;  Smith 
v.  Warden,  80  Ky.  608;  State  v.  Uerrmann,  75 
Mo.  841;  Commontpealth  v.  Patton,  88  Pa.  258; 
Devine  v.  Cook  County,  84  El.  590;  Dougherty 
County  v.  Boyt,  71  (5a.  484;  Scranton  School 
Distriefs  Appeal,  1  Cent  Rep.  626;  S.  C.  4  Cent 
Rep.  811,  118  Pa.  176;  People  v.  Haselwood,  8 
West  Rep.  588,  116  111.  819;  Andersons.  Tren- 
ton, 42  N.  J.  L.  486;  Zeigler  v.  (?ad(fM, 44N.  J. 
L.  363. 

Mr.  John  H.  Rollers*  for  defendant  in 
error: 
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It  was  decided  by  the  Supreme  Court  of  Ar- 
kansas in  Searcy  y.  Tameu,  47  Ark.  209,  that 
private  individuals  cannot  rightfully  operate 
a  railroad  in  this  State,  this  prerogative  of  sot- 
ereignty  bein^  accorded  to  corporations  only. 

dhief  Justice  Marshall,  in  MeCuOoch  y.  Mary- 
land, 17 U.  S.  4  Wheat  816  (4:  579)  said:  "The 
power  to  tax  involves  the  power  to  destroy.'^ 
The  Chief  Justice,  in  Railroad  Commission 
Cases,ll^  U.  8.  831  (29:  644)  said  that  *'  The 
power  to  regulate  is  not  the  power  to  de- 
stroy." 

The  right  to  regulate  railroad  fares  is  no 
longer  an  open  question.  It  was  settled  by  the 
RMroad  Commission  Cases,  116  U.  S.  807  (29: 
636);  &one  y.  Wiscmsin,  94  U.  8.  181  (24: 102); 
Munn  v.  lUinois,  Id.  118  (24:  77);  Ohieago,  K 
AQ.R.R.  Oo.  y.  Iowa,  Id.  155  (24:  94). 

To  classify  railroads  by  length  for  the  pur- 
pose of  rates  has  been  generally  adopted  in  the 
Western  States. 

See  1  Rey.  Stat  Mo.  1879,  p.  146;  HoweU, 
Anno.  Stat  Mich.  1882,  p.  840,  §  8328,  sub. 
sees.  7,  9;  Laws  Pa.  1876.  No.  87,  p.  116;  Hit- 
tell.  Code  &  Stat  Cal.  §  5489;  Com.  Laws 
Kan.  1879,  p.  225,  g  57;  AcU  Wis.  1874,  600, 
84. 

Opposing  counsel  have  cited  a  number  of 
cases  from  Pennsylvania  and  New  Jersey  to 
show  that  such  a  daadfication  is  unconstitu- 
tional. We  call  attention  to  the  following  cases 
contra  from  the  same  States: 

Wheeler  v.  Philadelphia,  77  Pa.  888;  KHg<^ 
▼.  Magee,  85  Pa.  401;  Oommenweatth  v.  Patten,, 
88  Pa.  258;  Morrison  ▼.  Baehert,  8  Cent  Repi 
117.  112  Pa.  822;  Dofds  v.  Clark,  106  Pa.  877; 
Van  Riper  y.  Parsons,  40  N.  J.  L.  1;  State 
Board  of  Assessors  v.  Central  R.  R.  Oo.  48  N.J. 
L.  310.  See  also  Cincinnati,  W.^Z.R.R.  Co,y, 
ainton  County,  1  Ohio  8t  85;  Cooley,  Const 
Lim.  5th  ed.  154,  note. 

If  the  classification  be  such  that  the  Act  com- 
plair.ed  of  operates  uniformly  on  each  class,  this 
IS  aU  the  Constitution  requires. 

Chicago,  B.  db  0.  R.  R.  Co.  v.  Iowa,  94  U.  a 
155  (24:  94);  Little  Rock  db  Ft.  8.  R.  R.  Co.  y. 
Hanniford,  5  8.  W.  Rep.  294. 

Mr.  Justice  Oray  delivered  the  opinion  of 
the  court: 

The  general  rule  of  law  that  goyems  thia 
case  has  been  clearly  stated  and  developed  ia 
opinions  of  this  court,  delivered  by  the  late 
Chief  Justice. 

In  Munn  v.  lUinois,  94  U.S.  118  [24:77],  de^ 
cided  at  October  Term,  1876,  after  affirming 
the  doctrine  that  by  the  common  law  carriera 
or  other  persons  exercising  a  public  employ* 
ment  could  not  charg[e  more  than  a  reasonable 
compensation  for  their  services,  and  that  it  ia 
within  the  power  of  the  Legislature  ''to  declare 
what  shall  be  a  reasonable  compensation   for 
such  services,  or,  perhaps  more  properly  speak- 
ing, to  fix  a  maximum  beyond    which    any 
charge   made   would    be  imreasonable,**  tW 
Chief  Justice  said:    "To   limit    the   rate    of 
charges  for  services  rendered  in  a  public  em- 
ployment, or  for  the  use  of  property  in  whicl^ 
the  public  has  an  interest,  is  only  cbanaDe  a 
regulation  which  existed  before.  Itestablisbea 
no  new  principle  in  the  law,  but  odIv  gives  a 
new  effect  to  an  old  one.**  Pp.  138, 184*  [»6.  87]. 

In  Chicago,  Burlington  ^  Quincy  Raiirom^ 
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Oo.  ▼.  louM,  U  U.  8. 155  [24: 94]  decided  at  the 
[6871  B^'^®  tijm&t  a  oorporation  haying  a  perpetual 
lease  of  the  railroad  of  another  organized  under 
the  general  Ck>rporation  Law  of  Iowa  of  1851, 
chapter  48,  with  the  same  powers  as  private 
individuals  to  make  contracts,  as  well  as  the 
power  to  establish  bj-laws  and  make  all  rules 
and  regulations  deemed  expedient  for  the  man- 
agement of  its  affairs,  in  accordance  with  law, 
was  held  to  be  bound  by  the  subsequent  Statute 
of  Iowa  of  1874,  chapter  68,  entitled  *'An  Act 
to  Establish  Reasonable  Maximum  Rates  of 
Charges  for  Transportation  of  Freight  and 
Passengers  on  the  Different  Railroads  of  This 
State,"  by  which  those  railroads  were  classified 
accoidinff  to  the  gross  amount  of  their  earnings 
per  mile  K)r  the  preceding  year;  and  the  com  pen- 
saUon  per  mile,  which  those  of  each  class  might 
receive  for  the  transportation  of  a  passenger 
with  ordinary  baggage,  was  limited  to  three 
,  cents,  three  cents  and  a  half,  and  four  cents,  re- 
spectively. Iowa  Laws  1874.  p.  61.  The  Chief 
Justice  said:  * 'Railroad  companies  are  carriers 
for  hire.  They  are  incorporated  as  sucb,  and 
given  extraordinary  powers,  in  order  that  they 
may  better  serve  the  public  in  that  capacity. 
They  are,  therefore,  engaged  in  a  public  em- 
ployment affecting  the  public  interest  and, 
under  the  decision  in  Munn  v.  Ulinais,  94 
U.  S.  118  [24:77],  subject  to  legislative  control 
as  to  their  rates  of  fare  and  freight;  unless  pro- 
tected by  their  charters.'*  "This  company,  in 
the  transactions  of  its  business,  has  the  same 
rights,  and  is  subject  to  the  same  control,  as 
private  individuals  under  the  same  circumstanc- 
es. It  must  carry  when  called  upon  to  do  so, 
and  can  charge  only  a  reasonable  sum  for  the 
carriage.  In  the  absence  of  any  legislative 
regulation  upon  the  subject,  the  courts  must 
d^de  for  it,  as  they  do  for  private  persons, 
when  controversies  arise,  what  is  reasonable. 
But  when  the  Legislature  steps  in  and  prescribes 
a  maximum  of  charge,  it  operates  upon  this 
corporation  the  same  as  it  does  upon  individ- 
uals engaged  in  a  similar  business."  94  XJ.  S. 
161, 162  [24:  95]. 

The  same  rule  was  affirmed  and  acted  on  in 
several  other  cases  decided  at  the  same  time. 
In  the  first  of  which  the  Chief  Justice,  in  an- 
swering "the  claim  that  the  courts  must  decide 
[688]  what  is  reasonable,  and  not  the  Legislature," 
said:  "Where  property  has  been  clothed  with 
a  public  interest,  the  Legislature  may  fix  a 
limit  to  that  which  in  law  shall  be  reasonable 
for  its  use.  This  limits  the  courts,  as  well  as 
the  people.  If  it  has  been  improperly  fixed, 
the  Legislature,  not  the  courts,  must  be  appealed 
to  for  the  change."  Feik  v. Chicago  <Sb if,  W.R, 
Co,  94  U.  S.  164, 178  [24:  97,  98];  Chicago,  M, 
<fc  8t.  P.  R,  ft.  Co.  v.  AckUy,  Id.  179  [24:  99]; 
Winona  A  8t.  P.  RB.  Co,y,  Blake,  Id.  180  [24: 
991;  Stone  v.  Wisconsin,  Id.  181  [24: 1021. 

Upon  like  grounds,  in  Buggies  v.  luinois, 
108  U.  S.  526  [27:  8121.  and  lUinois  Central 
Bailroad  Company  v.  Illinois,  Id.  541  [27:818], 
decided  at  October  Term,  1882,  the  Statute  of 
Illinois  of  April  15, 1871  (Illinois  Laws  of  1871. 
p.  640),  which  classified  the  railroads  in  the 
State  according  to  their  gross  annual  earnings 
per  mile,  and  put  different  limits  on  the  com- 
pensation of  the  different  classes  per  mile  for 
carrying  a  passenger  and  his  bacgage,  was  ad- 
Judged,  in  opinions  delivered  oy  the  Chief 
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Justice,  to  be  oonstitutional  and  valid,  In  re- 
stricting to  the  limit  of  three  cents  a  mile  ex- 
isting corporations,  whose  charters  gave  them 
power  to  make  all  by-laws,  rules  and  regula- 
tions not  repugnant  to  law.and  gave  their  direct- 
ors power  to  establish  such  rates  of  toll  a» 
they  should  by  their  by-laws  determine.  And 
two  justices  who  did  not  assent  to  those  opin- 
ions concurred  in  the  Judgments,  because  it 
was  not  shown  that  the  rate  prescribed  by  the 
Lecrislature  was  imreasonable. 

In  Stone  v.  Farmers  Loan  dt  Trvst  Company, 
116  U.  S.  807  [29:  686j,  decided  at  October 
Term,  1885,  the  ooligation  of  a  contract,  created 
by  a  charter  granting  similar  powers  to  a  rail- 
road corporation  and  its  directors,  was  held 
not  to  be  impaired  by  a  Statute  of  Mississippi, 
establishing  a  board  of  railroad  commissioners* 
charged  with  the  duty  of  preventing  the  exac- 
tion of  unreasonable  or  discriminating  rates 
upon  transportation  done  within  the  limits  of 
the  State;  and  the  Chief  Justice  said:  "It  is 
now  settled  in  this  court  that  a  State  has  power 
to  limit  the  amoimt  of  char^  by  railroaa  com- 
panies for  the  transportation  of  persons  and 
property  within  its  own  Jurisdiction,  unless 
restrained  by  some  contract  In  the  charter,  or 
unless  what  is  done  amounts  to  a  regulation  of 
foreign  or  interstate  commerce."  P.  825  [642]. 
He  added,  however:  "Fiom  what  has  thus 
been  said  it  is  not  to  be  inferred  that  this  power  r  689  T 
of  limitation  or  regulation  is  itself  without 
limit.  Tills  power  to  regulate  is  not  a  power 
to  destroy;  and  limitation  is  not  the  equivalent 
of  confiscation.  Under  pretense  of  regulating 
fares  and  freights,  the  State  cannot  require  a 
railroad  company  to  carry  persons  and  property 
without  reward;  neither  can  it  do  that  which 
in  law  amounts  to  a  taking  of  private  property 
for  public  use,  without  just  compensation,  or 
without  due  process  of  law."  P.  881  [644]. 
The  opinions  of  the  two  dissenting  Justices 
were  grounded  upon  the  provisions  of  the  char- 
ter, and  upon  its  not  having  been  expressly 
made  subject  to  alteration  or  repeal  by  the 
Legislature.  The  cases,  decided  at  the  same 
time,  of  Stone  v.  lUin4ns  Cent.  B.  ft.  Co,  116 
U.  S.  847  [29:650]  and  Storu  v.  New  Orleans 
d  Northeastern  Railroad  Company,  Id.  862 
[29:C51]  were  substantially  similar. 

As  applied  to  freights  and  fares  for  transpor- 
tation not  extending  beyond  the  limits  of  the 
State  by  which  the  railroad  company  is  incor- 
porated, the  authority  of  the  Legislature  is  not 
affected  by  the  later  decision  in  Wabash,  St. 
Louis  iS:  Pacific  Bailway  Co.  v.  lUinds,  118  U. 
8.  567  [30:244]. 

The  case  at  bar  is  quite  clear  of  any  of  the- 
questions  upon  which  the  members  of  the- 
court  have  heretofore  differed  in  opinion. 

If  the  Memphis  and  Little  Rock  Railroad 
Company,  as  reorganized  by  the  purchasers  at 
the  sale  under  the  decree  of  foreclosure  of  tho 
previous  mortgages,  was  a  lawful  corporation 
of  the  State  of  i&kansas,  it  was  not  the  same 
corporation  as  that  chartered  by  the  Legislature 
in  1853,  but  was  a  new  corporation,  subject  to 
the  provisions  of  the  Constitution  and  laws  in 
force  when  it  first  came  into  existence,  that  i» 
to  say,  in  1877.  Memphis  d  L.  ft.  ft.  B.  Co. 
V.  Batlroad  Comrs.  112  U.  S.  609  [28:8871. 

The  Constitution  of  Arkansas  of  1874  con- 
tains the  following  provisions: 
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CorporatioDs  may  be  fonned  under  eeneral 
laws,  whicb  laws  may.  from  time  to  time,  be 
altered  or  repealed.  Tbe  General  Assembly 
fAom  ^^^  ^^^®  power  to  alter,  revoke  or  annul  any 
tovuj  <jiiaiter  of  incorporation  now  existing  and  re- 
vocable at  tbe  adoption  of  tbis  Ck>nst{ta0on,  or 
tbat  may  be  bereafter  created,  wbenever,  in 
tbeir  opinion,  it  may  be  injurious  to  the  citizens 
of  tibe  State,  in  sucb  manner,  bowcTer,  tbat  no 
injustice  disJl  be  done  to  the  corporators." 
Art  12,  sec.  6. 

"The  (General  Assembly  shall  pass  laws  to 
correct  abuses  and  prevent  unjust  discrimina- 
tion and  excessive  charees  by  railroad,  canal 
and  turnpike  companies,  for  transporting 
freight  and  i)as8engers,  and  shall  provide  for 
enforcing  sucb  laws  by  adequate  penalties  and 
forfeitures."    Art  17,  sec.  10. 

The  Legislature  of  Arkansas,  by  the  Statute 
of  April  4, 1887,  fixed  the  maximum  fare  that 
any  corporation,  trustees,  or  persons,  operat- 
ing a  line  of  railroad,  might  charge  and  col- 
lect for  carrying  a  passenger  within  the  State, 
at  eight  cents  a  mile  on  a  line  fifteen  miles  long 
or  less,  five  cents  a  mile  on  a  line  more  than 
fifteen  and  less  than  seventy-five  mUes  long, 
and  three  cents  a  mile  on  a  line  more  than 
seventy-five  miles  long.  The  line  of  the  road 
of  the  plaintiffs  in  error  is  more  than  seventy- 
five  miles  lonff,  and  they  charged  more  than 
three  cents  a  nule,  and  were  therefore  held  to 
be  subject  to  the  penalty  imposed  by  the  statute 
for  any  violation  of  its  provisions. 

The  plaintiffs  in  error  do  not  contend  that  it 
Is  always  or  generally  unreasonable  to  restrict 
the  rate  for  carrying  each  passenger  to  three 
cents  a  mile.  They  argue  that  it  Is  so  in  this 
case,  by  reason  of  the  admitted  fact,  that  with 
the  same  traffic  that  their  road  has  now,  and 
charging  for  transportation  at  the  rate  of  three 
cents  per  mile,  the  net  yearly  income  will- pay 
less  than  1  i  per  cent  on  the  original  cost  of  the 
road,  and  only  a  little  more  than  2  per  cent  on 
the  amount  of  its  bonded  debt  But  there  is 
no  evidence  whatever  as  to  bow  much  money 
tbe  bonds  cost,  or  as  to  the  amount  of  the  capi- 
tal stock  of  the  corporation  as  reorganized,  or 
as  to  the  sum  paid  for  tbe  road  by  that  corpora- 
tion or  its  trustees.  It  certainly  cannot  ie  pre- 
sumed that  the  price  paid  at  the  sale  under  the 
decree  of  foreclosure  equalled  the  oris^nal  cost 
of  the  road,  or  the  amount  of  outstanding 
bonded  debt.  Without  any  proof  of  the  sum 
invested  by  the  reorganized  corporation  or  its 
tGOll  trustees,  the  court  has  no  means,  if  it  would 
under  anv  circumstances  have  the  power,  of 
determining  that  the  rate  of  three  cents  a 
mile  fixed  by  the  Legislature  is  unreasonable. 
Still  less  does  it  appear  that  there  has  been  any 
such  confiscation  as  amoimts  to  a  taking  of 
property  without  due  process  of  law. 

It  is  equally  clear  that  the  plaintiffs  in  error 
have  not  been  denied  the  equal  protection  of 
the  laws. 

The  Legislature,  in  the  exercise  of  its  power 
of  regulatmj^  fares  and  freights,  may  classify 
the  railroR(ls  according  to  the  amount  of  the 
t>usiness  which  they  have  done  or  appear  likely 
to  do.  Whether  the  classification  shall  be  ac- 
cording to  the  amount  of  passengers  and  freight 
carried,  or  of  gross  or  net  earnings,  during  a 
previous  year,  or  according  to  the  simpler  and 
more  constant  test  of  *Jbe  length  of  the  line  of 
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the  railroad,  is  a  matter  within  the  discr^ioo 
of  the  Legislature.  If  the  same  rule  Is  applied 
to  all  rauroads  of  the  same  daaa,  there  u  do 
violation  of  the  constitutional  provision  secur- 
ing to  all  the  equal  protection  of  the  laws. 

A  similar  question  was  presented  and  decided 
in  OMeago,  Burlinaton  db  Quineif  BaUroad  Co, 
V.  lowk,  above  cited.  It  was  there  objected  that 
a  statute  regulatine  the  rate  for  the  carriage  of 
passengers,  by  different  classes  of  railroaxu,  io- 
cording  to  their  gross  eamings  per  mile,  wasia 
conflict  with  art  1,  sec  4^  of  the  ConstltotioD 
of  Iowa,  which  provides  that  "all  laws  of  a 
general  nature  shall  have  a  uniform  operatioii,* 
and  "the  General  Aasembly  shall  not  jmnt  to 
any  citizen,  or  daas  of  citizens,  privueges  or 
immunities  which  upon  the  same  terms  diaU 
not  equally  belong  to  all  dtlzena  "  In  answo- 
ing  tbat  objection,  the  Chief  Justice  said:  "Tbe 
statute  divides  the  railroads  of  the  &tete  into 
classes,  according  to  business,  and  establishes  a 
maximum  of  rates  for  each  of  the  dasaes.  I^ 
operates  uniformly  on  each  daas,  and  this  Is  tU 
the  Constitution  requires."  "It  is  veiy  dear 
that  a  uniform  rate  of  charges  for  all  raihoad 
companies  in  the  State  might  operate  unjustly 
upon  some.  It  was  proper,  therefore,  to  pro- 
vide in  some  way  for  an  adaptation  of  the  rates 
to  the  circumstances  of  the  different  road^ 
and  the  General  Assembly,  In  the  exercise  of 
its  legislative  discretion,  has  seen  fit  to  do  tldt  [6 
by  a  system  of  classification.  Whether  this 
was  the  best  that  could  have  been  done  is  not 
for  us  to  dedde.  Our  province  Is  only  to  de- 
termine whether  it  could  be  done  at  all,  ai^ 
under  any  circumstances.  If  it  oould,  tbe  L^ 
islature  must  dedde  for  itself,  subject  to  no 
control  from  us,  whether  the  commoi^good  re* 
quires  that  it  should  be  done."  94  U.  a  168. 
164  [24:95,  961. 

Judgment  ajltrmed. 


JAMES  DOOLAN  bt  al.,  JPV>.  in  3rr., 

V, 

WILUAM  B.  CARR. 
(Sees,  a  Beporter*B  ed.  nS-SOL) 

evidence  to  thow  it  toid—Hixiean  daim^  m§i 
included  in  railroad  grant^-^-wriUen  midtmm 
^-oral  evidence. 

L  Where  the  oontroveigy  In  an  aetlOD  tnraaiipQA 
the  validity  of  a  patent  from  the  United  Ststi 
der  which  plaintut  daims  title,  in  ei)ectmeot« 

is  denied  by  defendant,  the  oiroott  court  has 

diction  of  the  case,  althoo^  no  fStlmnalifp  of 
either  partgr  is  alleg  ed. 

2.  In  an  action  at  lawit  Is  competent  to  prove,  ttr 
extrinsic  evidence,  that  a  patent  of  the  Unnea 
States  is  void  for  want  of  power  In  the  olftoeEs  So 
issue  it,  and  the  facts  which  diow  tiiat 
power. 

8.  Land  covered  by  a  Mexican  claim  Is  not 
iio  land,**  within  the  meaning  of  the  Ads  of 
ffren  maklnff  frants  to  railroads,  bat  was  r 
from  the  ffraatinff  clause  of  those  statutea 

i.  To  the  extent  of  such  daims,  when  the  ^rant 
was  for  land  wtthspeciflc  bounduies,  or  kno>wii  toy 
a  particular  name,  and  also  to  the  extent  oC  ~ 
quantity  named  within  outboundazies  contaiai^ 
greater  area,  Mexican  claims  are  exoioded  from  1 
grant  to  the  railroad  company. 

6w  Written  evidence  of  the  grant  by  the  _  „ 
GovemmeniL  of  its  conflrmanon  by  the  land 
mission,  of  the  affirmance  of  the  award  at 
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»   oommlKlon  bj  Cbe  0lBtrlot  Court  of  the  United 

•    States,  and  tor  this  oourt,  and  of  the  reoord  of  two 

,    ■urveya  made  by  the  Surveyor  of  the  United  States 

f    »howinff  the  location  ana  oonflrmation  of  the 

Mexioan  grant,  and  thetr  dates,  is  admlsritole  in  an 

action  of  ejeotmenti  to  show  title  under  that  grant. 

0.  Oral  evidence,  also,  is  admissible  to  identify 

the  land  in  oontroverBy  as  coming  within  the  Mezf- 

oan  grant,  and  the  surveys  of  the  land  offloe. 

[No.  84.] 
Argued  Oct,  t4,t5, 1887.  Decided  Nat.  tl,  iS87. 

IN  ERROR  to  the  Circmt  Court  of  the  United 
Sutes  for  the  District  of  California,  to  re- 
view a  judgment  in  favor  of  plaintiff  in  an  ac- 
tion to  recover  possession  of  land  in  California. 
Reverted, 

The  case  is  fully  stated  in  the  opinion. 

ifr.  Mieharel  Hallany,  for  plaintiffs  in 
error: 

The  United  States  Circuit  Court  has  no  Juris- 
diction. 

LitUe  Tark  Gold  W.  d  W,  Co.  v.  Keyee,  96 
U:  S.  199  (24:  65d);  Bamie  ▼.  Caearwva,  91  U. 
8.  880  (28:  874);  Uoadley  v.  San  Francieco,  94 
U.  8.  4  (24:  34);  I>(nDeU  v.  Oriewold,  5  8awy. 
40, 41:  Trqttan  v.  Ifbugucs,  4  8a wy.  179;  Frcvi- 
dent  Sav.  L  Aeeur.  8oe.  v.  Ford,  114  U.  8.  635 
(29:  261);  T/ieurkattf  ▼.  Ireland,  27  Fed.  Rep. 
769. 

The  proof  offered  by  defendants  ought  to 
have  b^n  admittecL 

NetehaU  ▼.  Sarwer,  92  U.  8.  761  (28:769); 
Kaneae  Pac.  R.  Go.  v.  Dunmeyer,  113  U.  8. 
642  (28:1126);  Roseerans  v.  Douglass,  62  Cal. 
214;  Leavenworth,  L.  dbO.  R.  R,  Co,  v.  U.  8.  92 
U.  8.  788  (28:684);  Patterson  v.  Winn.  24  U. 
8.  11  Wheat  880  (6:500);  Moore  v.  Robbins,  96 
U.  8.  580  (24:848);  WilooxY.  Jackson,  88  U.  8. 
18  Pet.  509  (10:269);  Bkuton  v.  Salisbury,  62 
U.  8.  21  How.  482(16:188);  KisseU  v.  Si.  Louis 
Public  SchooU,  59  U.  8.  18  How.  27  (15:828); 
ReicAertY,  Felps,  78  U.  8.  6  Wall.  160(18:849); 
Polk  V.  Wendal,  18  U.  8.  9  Cranch,  87  (8:665); 
Carr  v.  Quigley,  57  Cal  394;  Connecticut  Mut 
L,  Ins.  Co.  V.  Sliorfcr,  94  U.  8. 458  (24:252);  U. 
6.  V.  Minor,  114  U.  8.  240  (29:112). 

Messrs.  A.  T.  Britton,  A,  B,  Browne  and 
Walter  H.  Smith*  for  defendant  in  error: 

The  plaintiffs  in  error  did  not  appeal  from 
the  decision  of  the  register.  His  decision  there- 
upon became  final. 

Rev.  8tat.  §§  441, 458,  2478;  Fatreyy.  Lons- 
dale, 4  Copp,  Land  Cas.  12;  Weber  v.  Wes- 
tern Pac.  R,  R.  Co.  6  Copp,  Land  Cas.  19. 

The  deed  of  the  (Antral  Pacific  Company  to 
the  plaintiff  was  executed  by  the  president  and 
secretary  of  the  company,  and  was  under  its 
corporate  seal.  Upon  such  a  state  of  facts  the 
law  presumes  that  the  officers  did  not  exceed 
their  authority. 

Aug.  &  Ames,  Corp.  §  924;  Berks  d  D, 
Turnpike  Road  Co.  v.  Myers,  6  8er«?.  &  R.  12; 
Antipceda  Baptist  Church  v.  Mu{ford,  8  N.  J. 
L.  188;  Adams  v.  His  Creditors,  14  La.  455; 
Darnell  v.  Dickens,  4  Yerg.  7;  BurriU  v.  Ndhant 
Bank,  2  Met.  166;  Commercial  Bank  v.  Kort- 
rig/a,  22  Wend.  848;  Lovett  v.  Steam  Saw  MiU 
Asso.  6  Paige,  54;  Johnson  v.  Bush,  8  Barb.  Ch. 
207;  Reed  v.  Bradley,  17  DL  821. 

The  question  of  reservation  was  a  question 
of  fact,  or  a  mixed  question  of  law  and  fact, 
for  the  Land  Department  to  decide,  and  its  de- 
cision is  conclusive  upon  all  parties. 

Johnson  V.  Tomley,  80  U.  8.  18  Wall.  72 
<^:485);  French  v.  JF^fan,  98  U.  8.  169  (28:812); 
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BhrhMTdt  ▼.  Hogaboom,  115  U.  8. 67  (29:846);  XT. 
8.  V.  Schun,  \(&  U.  8.  400  (26:178);  (juin^  v. 
amlan,104  U.  8. 425(26:802);  Sfiepley  v.  Cowan^ 
91 U.  8. 880-840 (28:424-428);  Moored.  Robbim. 
96  U.  8.  580  (24:  848);  St.  Lovis  Smelting  S 
Ref.  Co.  ▼.  Kemp,  104  U.  8.  640(26:876). 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

William  B.  Carr,  the  defendant  in  error, 
brought  his  action  of  ejectment  in  the  Circuit 
Court  of  the  United  8tatc8  fOT  the  District  of 
California  against  JamoB  Doolan  and  James 
McCue,  to  recover  possession  of  820  acres  of 
land,  described  as  "the  east  half  of  section  27, 
township  2,  range  1  east  of  the  Mount  Diablo 
base  and  meridian,  of  the  public  land  sur- 
vejTs  of  the  United  States  of  America,  in  the 
State  of  California,*  and  he  had  Judgment  for 
the  land. 

No  citizenship  of  either  party  is  alleged,  and 
this  is  urged  as  a  ground  of  reversal  in  this 
court,  to  which  the  case  has  been  brought  by  a 
writ  of  error.  It,  however,  appears  very 
clearly  that  the  controversy  turns  upon  the 
validity  of  the  patent  from  the  United  States 
under  which  plaintiff  claims  title,  and  which 
was  denied  by  the  defendants.  The  Circuit 
0)urt  for  the  iMstrict  of  California,  therefore, 
had  jurisdiction  of  the  case  as  one  arising  un- 
der the  Constitution  and  laws  of  the  United 
States  within  the  meaning  of  the  Act  of  March 
8,  1875. 18  U.  8.  Stat,  at  L.  470. 

On  the  trial  before  the  jury  the  plaintiff 
introduced  in  evidence  a  patent  from  the 
United  Slates  to  the  Ontral  Pacific  Railroad 
Company  for  the  land  in  question,  amoD^ 
many  other  tracts,  dated  February  28,  1874. 
This  patent  purported  to  be  issued  under  "the 
Act  of  Congress  approved  July  1,  18C3,  as 
amended  by  the  Act  of  July  2.  1864,  to  aid 
in  the  construction  of  a  railroad  and  tele- 
graph line  from  the  Missouri  River  to  the 
Pacific  Ocean,  and  to  secure  to  the  govern- 
ment the  use  of  the  same  lor  posUil.  milituiy 
and  other  purposes,  and  the  Act  of  March  8, 
1865,"  and  in  accordance  with  the  laws  of  the 
Stale  of  California,  by  which  the  Central  Pn- 
cific  Railroad  Ompany  and  the  Western  Pacific 
Railroad  Company  were  consolidated.  Al- 
though the  introduction  of  this  patent  was  ob- 
jected to  by  the  defendants,  it  appears  upon  its 
race  to  be  valid,  and  it  was  therefore  properly 
admitted  as  evidence.  The  plaintiff  also  intro- 
duced a  deed  of  conveyance  from  the  Central 
Pacific  Railroad  Company  to  himself,  and.  af- 
ter further  evidence  as  to  the  use  and  occupa- 
tion of  the  land,  its  value,  and  that  the  amount^ 
in  controversy  waa  over  $10,000,  rested. 

The  defendants,  thereupon,  in  order  to  show 
that  Uie  patent  to  the  railroad  company  was 
issued  without  authority  qf  law,  and  therefore 
void,  offered  evidence  to  show  "that  on,  to 
wit.  April  10.  A.  D.  1889.  the  Mexican  Govern- 
ment granted  to  Jos6  Noriega  aud  Robert 
Livermore  a  certain  tract  of  land  known  by- 
the  name  'Las  Pocitas.'  and  which  embraced  all 
the  land  within  the  following  boundaries,  viz. : 
Bounded  on  the  north  bv  the  Lomas  de  las 
Cudvas.  on  the  east  by  the  Sidrra  de  Buenos 
Ayres.  on  the  south  by  the  dividinc^  line  of 
the  establishment  of  ban  Jo86,  and  on  the 
west  by  the    rancho   of  Don    Jos6   Dolores 
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Facbeoo,  containing  in  all  two  square  leagues 
provided  that  quanuty  be  contained  within  the 
said  boundaries;  and  If  less  than  that  quantity 
be  found  to  be  contained  therein,  then  that  less 
quantity  and  all  of  said  described  tract  of  land. 

"That  the  Departmental  Aasembly  of  the 
Mexican  nation  confirmed  said  grant  to  said 
Koridga  and  Livermore  on,  to  wit.  May  22, 
1840. 

"That  on,  to  wit,  February  27,  1862,  said 
Koridffa  and  Livermore  petitioned  to  the  board 
of  land  commissioneTS  appointed  under  the  pro- 
vidons  of  the  Act  of  Congress,  approved  March 
8. 1851,  entitled  'An  Act  to  Ascertain  and  Set- 
tle the  Private  Land  Clahns  in  the  State  of  Cali- 
fornia', to  have  said  grant  confirmed,  and  on, 
to  wit,  the  14th  day  of  February,  A.  D.  1854, 
the  said  board  of  hmd  commissioners  confirmed 
the  same  to  said  Noriega  and  Livermore,  their 
heirs  and  assigns,  and  the  decree  of  coi^rma- 
tion  so  made  to  said  Mexican  srant  by  said 
board  of  land  commissioners  aescribed  the 
boundaries  thereof  to  be:  On  the  north  bv  the 
Lomas  de  las  Cudvas,  on  the  east  bv  the  Sidrra 
de  Buenos  Ayres,  on  the  south  by  toe  dividing 
line  of  the  establishment  of  San  Jos^,  and  on 
the  west  by  the  rancbo  of  Don  Jos6  Dolores 
Pacheco,  provided  that  within  the  same  no 
greater  quantity  than  two  square  leagues  were 
found  to  be  contained;  and  if  a  less  quantity 
should  be  found  therein,  then  that  less  quan- 
tity was  confirmed  and  all  of  said  described 
traci  of  land.  ^ 

''That  the  United  States  District  Court  for 
the  Northern  District  of  California,  on  appeal 
to  it  from  said  decree  of  the  board  of  land  com- 
missioners,  duly  confirmed  said  Mexican  grant 
on,  to  wit.  February  18,  A.  D.  1860,to  the  same 
extent  and  by  the  same  description,  and  under 
the  same  conditions  as  said  bcEard  of  land  com- 
missioners had  done,  and  the  Supreme  Court 
of  the  United  States,  at  the  December  Term. 
A.  D.  1860,  affirmed  the  said  decree  of  said 
United  States  District  Court  and  every  ^Nirt 
thereof. 

"That  during  the  year  1865  an  oflldal  sur- 
vey of  the  lands  so  confirmed  to  said  Noridga 
and  Livermore  was  made  by  or  under  the  di- 
rections of  the  Surveyor-General  of  the  United 
States  for  the  State  of  California,  and  which 
was  duly  approved  by  said  surveyor-general  in 
the  vear  A.D.  1866,  and  which  survey  included 
the  half  section  of  land  described  in  the  com- 
plaint herein;  that  said  survey  was  set  aside  by 
the  Secretary  of  the  Interior  in  the  year  A.  D. 
1868,  and  a  new  surrey  ordered  to  be  made  of 
said  Mexican  grant  within  the  boundaries  set 
forth  in  said  £crees,  which  should  contain  but 
two  square  leagues  of  land,  or  thereabouts. 

"That  in  March,  1869,  the  United  States 
Burveyor-Qeneral  tor  Cdifornia  caused  the 
said  Mexican  grant  to  be  surveyed  and  desig- 
nated in  accordance  with  the  claims  thereof 
and  within  the  boundaries  set  forth  in  said  de- 
crees of  confirmation,  the  amount  so  segregated 
consisting  of  about  two  square  leagues,  in  ac- 
cordance with  the  said  order  of  the  Secretary 
of  the  Interior,  and  said  survey  was  approved 
by  said  surveyor-general  on,  lo  wit,  May  11, 
1870;  and  the  said  survey  was  approved  by  the 
Commissioner  of  the  General  Land  Office  on, 
'o  wit,  March  1,  1871;  and  said  survey  was 
funnily   approved  by  the  Secretary  of  the  In- 
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terior  on,  to  wit,  Juna  6^  1871,  and  on  said  last 
named  date  the  surplus  (or  •obrante)of  the  land 
embraced  within  the  boundaries  contained  in 
said  grant  and  in  said  decrees  became  freed  and 
dischiuged  from  the  claims  and  reservation  of 
said  Me^can  gnnt,  and  became  public  land 
of  theUnited  States  and  a  part  of  the  public 
domain  thereol 

"That  the  entire  half  section  of  land  de- 
scribed in  the  complaint  herein  is  located  and 
embraced  within  the  boundaries  stated  and 
tract  described  in  and  confirmed  l^  the  said  de- 
cree of  the  board  of  land  commissioners  of  the 
United  States  District  Court  and  of  the  Su- 
preme Court  of  the  United  States,  but  it  was 
not  included  within  the  tract  so  surveyed  in 
March,  1860,  and  finally  approved  on  June  6. 
A.  D.  1871,  as  aforesaid,  as  the  final  survey  of 
said  Mexican  arant;  and  said  half  section  of 
land  described  in  the  complaint  herein  was  held 
and  claimed  as  a  part  and  parcel  of  said  Mexi- 
can grant,  and  was  reserved  as  such  continual- 
ly from  the  10th  day  of  April,  A.  I).  1889,down 
to  the  6th  day  of  June,  A.  D.  1871,  and  on  said 
last  named  day  it  became  for  the  first  time  pub- 
lic land  of  the  United  States. 

"That  the  line  of  the  road  of  said  Western 
Pacific  Railroad  Company  of  California  was 
definitely  fixed  under  the  provisions  of  said 
Act  of  Conffress  on,  to  wit,  the  80th  day  of 
January,  1 865,  under  and  within  the  intent  and 
meaning  of  the  provisions  of  the  Act  of  Con- 
mm  of  July  1, 1862,  entitled  'An  Act  to  Aid 
in  the  Construction  of  a  Railroad  and  Tele- 
graph Line  from  the  Missouri  River  to  the 
Padfic  Ocean,'  and  the  Act  amendatory  there- 
of and  supplemental  thereto;  and  that,  on  the 
81st  day  of  January,  1865,  the  lands  within 
the  limits  designated  bv  said  Acts  of  Congress 
as  being  granted  to  said  railroad  company  were 
withdrawn  from  preemption,  private  entry,and 
sale  under  the  provisions  of  siud  Acts,  and  that 
no  part  of  the  lands  described  in  the  complaint 
has  been  taken  or  used  for  any  depot,  shop» 
switch,  turn-out  or  roadbed  of  said  railroad  or 
of  said  railroad  company;  that  said  railroad 
was  completed  prior  to  the  year  1870. 

The  plaintiff  objected  to  the  proof  thus  of- 
fered to  be  made  by  the  defendants  and  to  other 
proof  not  material  to  the  point  now  under 
conaideration,  on  the  ground  "that  the  United 
Statca  patent  cannot  be  coUaterally  attacked  in 
this  action;  that  it  can  be  attacked  l^  bill  in 
equi^  only;  that  the  said  United  States  patent 
and  the  recitals  therein  contained  are  conclu- 
sive evidence  in  this  action  that  the  legal  title 
of  the  lands  therein  described  was  granted  and 
transferred  by  theUnited  States  to  the  grantee 
named  in  said  patept,  and,  token  in  connection 
with  the  deed  from  the  railroad  company  to 
the  pldntiff,  is  conclusive  evidence  of  the 
plaintiff's  right  to  recover." 

The  court  sustained  the  objection,  and  re- 
fused to  allow  said  proof,  or  any  part  of  it,  to 
be  made,  to  which  the  defendants  excepted. 
Tlie  court  then  charged  the  Jury  that  "the 
mitent  title  to  this  land  to  the  Central  Pacific 
Railroad  Company  is  conclusive  in  this  case. 
It  cannot  be  attacked  in  a  collateral  manner. 
If  it  can  be  attacked  at  all  it  is  only  by  a  direct 
proceeding  for  the  purpose  of  vacating  the 
patent;  and,  without  nirl^er  remark  upon  this, 
one  way  or  the  other,  it  may  be  sufficient  to 
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niT  that  I  charge  yoa  the  law  la  that,  to  far  as 
thb  case  la  ooDceraed,  the  patent  from  the  gov- 
emmeiit  to  the  raUroad  company,  the  first 
patent  introduced  here,  is  conclusive  of  the 
rights  of  the  parties  in  this  case." 

TO  this  chaige  the  defendants  excepted,  and 
the  case  hef  ore  us  turns  upon  the  correctness  of 
the  ruling  of  the  court  on  the  proposition  that 
in  this  action  at  law  none  of  the  evidence  of- 
fered by  the  defendants  could  be  received  to 
impeacn  the  validity  of  the  patent,  and  that 
Budi  an  issue  as  that  attempted  to  be  raised  by 
the  defendants  could  only  be  made  by  a  suit 
in  eq[uity  to  set  it  aside. 

There  is  no  question  as  to  the  principle  that 
where  the  of9cers  of  the  government  have  is- 
sued a  patent  in  due  form  of  law,  which  on  its 
face  is  sufficient  to  convey  the  title  to  the  land 
described  in  it,  such  patent  is  to  be  treated  as 
valid  in  actions  at  law,  as  distinguished  fh>m 
suits  in  equity,  sublect,  however,  at  all  thnes 
to  the  inquiry  whether  such  officers  had  the 
lawful  authority  to  make  a  conveyance  of  the 
title.  But  if  those  officers  actecT  without  au- 
thority; if  the  land  which  they  purported  to 
convey  had  never  been  within  Uudr  control,  or 
had  been  withdrawn  from  that  control  at  the 
time  they  undertook  to  eiercise  such  authority, 
then  their  act  was  yoid — void  for  want  of 
power  in  them  to  act  on  the  subject  matter  of 
the  patent,  not  merely  voidable;  in  which  latter 
case,  if  the  circumstances  Justified  such  a  de- 
cree, a  direct  proceeding,  with  proper  aver- 
ments and  evidence,  would  be  required  to  es- 
tablish that  it  was  voidable,  and  should  there- 
fore be  avoided.  The  distinction  is  a  manifest 
one,  although  the  circumstances  that  enter  into 
it  are  not  aJways  easily  defined.  It  is.  never- 
theless, a  dear  distincuon,  established  by  law, 
and  it  has  been  often  asserted  in  this  court, 
that  even  a  patent  from  the  Government  of  the 
United  States,  issued  with  all  the  forms  of  law, 
may  be  shown  to  be  void  by  extrinsic  evidence, 
if  it  be  such  evidence  as  by  its  nature  is  capable 
of  showing  a  want  of  authority  for  its  issue. 

The  dedsions  of  this  court  on  this  sublect 
are  so  full  and  decisive  that  a  reference  to  a  few 
of  them  is  all  that  is  necessary.  Pdlk  v.  Wen- 
dal/Vd  U.  S.  9  Cranch,  87  [8:  d651;  New  Orieam 
y.  U.  8.  85  U.  S.  10  Pet  780  [9: 6091;  Wikas 
V.  Jackson,  88  U.  8. 18  Pet  609  [10:  m];  Stod- 
dard y.  Chambers,  48 U. 8. 2 How.  817hi: 2821; 
BaHon  y.  fkUUimry,  62  U.  8.  21  How.  m 


ri6:182];  BeieheriY.  Felps,  78  U.  8.  6  Wall. 
160  [18:8491;  Best  v.  Fm,  86  U.  8.  18  WalL 
117  [21:807];  Leavenworth,  L.  d  G.  B.  R  Co. 


v.  CC  A  920. 8. 788  [28: 684];  ifewAaffv.Ain- 

r.  Id.  761  [28: 769];  Sherman  y.  Buiek,  98  U. 
209  [28: 849];  St.  Louie  Smelting  dBtf.  Co. 
Y.  Kenip.  104  U.  8.  686  [26: 876];  Sted  v.  St. 
Louie  Smelting  d  Btf.  Co.  106  U.  S.  447 
[27: 2261:  Kaneae  Pae.  B.  Co.  y.  Dunmeycr,  118 
XJ.  8.  642  [28: 11261;  Betfnoldi  y.  Iron  Siher 
Mining  Co.  116  U.  8.  687  [29:774]. 

The  case  of  Polk  y.  Wendal  Is,  perhaps,  the 
earliest  one  in  this  court  where  the  subject  re- 
cdved  fuU  consideration.  That  was  an  action 
of  ejectment  in  the  Circuit  Court  of  the  United 
8tates  for  the  Western  Dirtrict  of  Tennessee. 
On  the  trial,  the  plaindif,  who  was  also  the 
piaintifP  in  error,  introduced  and  relied  upon  a 
patent  from  the  State  of  North  Carolina,  of  the 
date  of  April  17, 1800,  which  induded  the  land 
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in  controversy.  The  defendant  then  offered  in 
evidence  a  patent  issued  bv  the  same  State, 
dated  August  28, 1795,  which  also  induded  the 
land  in  oispute.  The  reading  of  this  prior  [686] 
patent  was  objected  to,  but,  the  objectiona  be- 
ing overruled,  the  patent  was  read  in  evidence. 
Testimony  was  then  offered  to  impeadi  it,  and 
it  is  upon  this  bianch  of  the  subject  that  the 
opinion  of  the  court,  delivered  by  Vh^f  Justice 
Marshall,  is  pertinent  After  considering  the 
many  guards  which  the  statutes  provide  to  se- 
cure the  regularity  of  grants  and  the  incipient 
rights  of  individuals,  as  well  as  to  protect  the 
State  from  imposition,  he  expresses  the  view, 
in  language  the  substance  of  which  has  been 
often  smce  repeated,  that,  in  general,  a  court  of 
equity  appears  to  be  a  tribunal  better  adapted 
to  the  oblect  of  examining  into  objections  to  a 

Eitent  which  affect  its  vflfiditj  than  a  court  of 
w.  He  then  says:  '*  In  general,  a  court  of 
equi^  iB  the  more  eligible  tribunal  for  these 
quesaons;  and  they  ouebt  to  be  excluded  from' 
a  court  of  law.  But  there  are  cases  in  whidi 
a  grant  is  absolutely  void;  as  where  the  State 
has  no  title  to  the  thing  granted,  or  where  the 
officer  had  no  authority  to  issue  the  grant.  In 
such  cases  the  validity  of  the  grant  is  neces- 
sarily  examinable  at  law." 

In  that  case,  the  court  held  that  it  could  be 
shown,  as  a  defense  to  the  patent,  that  the  en- 
tries on  which  it  was  grantea  were  never  made, 
and  that  the  warrants'were  forgeries;  in  which 
case  no  right  accrued  under  the  Act  of  1777, 
and,  no  purchase  of  the  land  havinff  been  made 
from  the  8tate«  the  grant  was  void  by  the  ex- 
press words  of  the  bw,  and  that  in  rejecting 
the  testimony  on  this  point  the  circuit  court 
erred.    The  judgment  was,  therefore,  reversed. 

The  case  of  wUcocb  v.  Jackson,  [stifmi]  was 
an  action  of  electment  brought  agamat  Wucox, 
the  commandUng  officer  at  Fort  Dearborn,  to 
recover  possession  of  land  held  by  him  in  that 
character.  This  land  was  enterea  under  a  pre- 
emption daim  by  one  Beaubean,  who  paid  the 
purchase  money  and  procured  the  register's  re 
eeipt  therefor.  He  afterwards  sold  and  con- 
yeyed  his  interest  to  the  lessor  of  the  phiiotiff. 
The  question  was  whether  the  registers  certifi- 
cate, which  seems  to  have  been  treated  as  suf- 
fident  evidence  of  title  if  it  was  valid,  could 
be  impttu^ed  by  testimony  that  the  land  was  [6271 
not  subject  to  entry.  In  the  opinion  of  the 
supreme  court  on  this  subject  the  language 
used  in  mioU  v.  PHrsol,  26  U.  8.  1  Pet  840 
[7:  ITO],  is  quoted  with  approval: 

"  Where  a  court  has  jurisdiction  it  has  a 
right  to  dedde  every  question  which  occurs  in 
the  cause;  and  whether  its  decision  be  correct 
or  otherwise,  its  Judgment  until  reversed  is  re- 
garded as  binding  m  every  other  court  But 
if  it  act  without  authori^,  its  judgments  and  ^ 
orders  are  regarded  as  nullities.  They  are  not 
voidable,  but  simply  void." 

The  court  then  proceeds:  *'  Now  to  apply 
this:  Even  assuming  that  the  decision  of  the 
register  and  recover,  in  the  absence  of  frauds, 
would  be  condusive  as  to  the  facts  of  the  ap- 
plicant tiien  bdng  in  possession,  and  his  culti- 
vation during  the  preceding  year,  because  these 
questions  are  directiy  submitted  to  them;  yet 
n  they  undertake  to  grant  preemptions  in  land 
in  whldi  the  law  dedares  that  they  shall  not 
be  giiDted,  then  they  are  acting  upon  a  sub- 
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Ject  matter  clearly  not  within  their  lurisdio- 
tion,  as  mudi  so  as  if  a  court  whose  inrisdic- 
tion  was  declared  not  to  extend  beyond  a  given 
sum  should  attempt  to  take  cognizance  of  a 
case  beyond  that  sum.-' 

In  Sioddard  v.  C?tamber$,  [iupra],  which  was 
an  action  of  ejectment,  an  attempt  was  made  to 
show  that  the  defendant's  patent  was  void. 
This  court  said  in  that  case: 

"  The  location  of  Coontz  was  made  in  1818, 
and  his  survey  in  1818.  At  these  dates  there 
can  be  no  question  that  all  land  claimed  under 
a  French  or  Spanish  title,  wliich  claim  has 
been  filed  with  the  recorder  of  land  titles — as 
the  plaintiffs  daim  had  been— were  reserved 
from  sale  by  the  Acts  of  Congress  above  stated. 
This  reservation  was  continued  up  to  the  86th 
of  May,  1829,  when  it  ceased,  unm  it  was  re- 
vived by  the  Act  of  July  9,  1882,  and  was 
continued  until  the  final  confirmation  of  the 
plaintiff's  title  by  the  Act  of  1886.  The  de- 
fendant's patent  was  issued  the  16th  of  July, 
1 882.  So  that  it  appears  that  when  the  defend- 
ant's claim  was  entered,  surveyed,  and  patented, 
the  land  covered  bv  it,  so  far  as  the  location  in- 
terferes with  the  plain  tiffs  survey,  was  not '  a 
part  of  the  public  land  authorized  to  be  sold.' 
On  the  above  facts  the  important  question 
arises  whether  the  defends ut's  title  is  not  void. 
That  this  is  a  question  as  well  examinable  at 
law  as  in  chancery  will  not  be  controverted. 
That  the  elder  legal  title  must  prevail  in  the 
action  of  ejectment  is  undoubted.  But  the 
inquiry  here  is  whether  the  defendant  has  any 
title  as  against  the  plaintiff's.  And  there  seems 
to'  be  no  difficulty  in  answering  the  question, 
that  he  has  not.  His  location  was  made  on 
lands  not  liable  to  be  thus  appropriated,  but  ex- 

Eressly  reserved ;  and  this  was  the  case  when 
is  patent  was  issued.  *  *  *  No  title  can  be 
held  valid  which  has  been  acquired  against 
law,  and  such  is  the  character  of  the  defeud- 
ant's  title,  so  far  as  it  trenches  on  the  plaintiff's. 
•  *  *  The  issuing  of  a  patent  is  a  ministerial 
act,  which  must  be  performed  according  to  law. 
A  patent  is  utterly  void  and  inoperative  which 
is  issued  for  land  that  had  bcenbreviously  pat- 
ented to  another  individuaL  ♦  •  *  Tl»  patent 
of  the  defendant,  having  been  for  land  reserved 
from  such  appropriation,  is  void;  and  al^  the 
survev  of  Coontz,  so  far  as  eitlier  conflicts  with 
the  plaintiff's  title." 

These  principles  were  recognized  in  and  gov- 
erned the  decision  of  the  court  in  Eaaton  ▼. 
Salisbury,  {HVprd\, 

In  Retc/tert  v.  Felpa  [iuprdj,  which  was  an 
action  of  ejectment,  the  pluntiff  claimed  under 
two  patents,  of  the  dates  of  1888  and  1858, 
which  the  court  says  "exhibit  conclusive  evi- 
dence of  title  if  the  Land  had  not  been  previously 
grunted,  reserved,  or  appropriated."  This  was 
permitted  to  be  proved  by  the  patent  of  Qovemor 
bl.  Clair,  dated  February  12,  1799,  duly  regis- 
tered in  1804,  with  a  survey  made  in  1798. 
This  was  held  to  be  conclusive  evidence  tliat  the 
Inod  was  so  reserved,  and  defeated  the  patents 
of  1838  and  185S. 

In  Best  V.  Fidk  [iupra\  the  plaintiff,  in  sup- 

Sort  of  his  title  in  an  action  of  electment,  pro- 
uced  a  patent  from  the  United  States,  dated 
Blarch  18,  1847,  which  seemed  in  all  respects  to 
be  re/ndar,  granting  the  section  of  land  de< 
scribed  to  James  Brown  in  fee,  who  conveyed 
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possessK 
But  thi 


ut  this  court  (the  Chief  Justice  disseotioje) 
held  that  this  rulinff  was  erroneous,  and  that, 
as  in  all  other  actions  of  ejectment,  plaintifl 
must  recover  on  the  strength  of  his  own  title^ 
and  not  on  the  weakness  of  defendants.' 

With  the  principles  so  well  established  by 
these  decisions,  of  the  right  in  an  action  at  law 
to  prove  bv  competent  extrinsic  evidence  that  a 
patent  of  ine  United  States  is  void  for  want  of 
power  in  the  ofllcers  to  issue  it,  and  the  facte 
which  show  that  want  of  power,  we  come 
to  the  case  of  NetohaU  v.  Sanger  [supra],  wbi<di 
establishes  the  proposition  that  land  covered  by 
a  Mexican  claim  was  not  public  land  within  the 
meaning  of  the  Act  of  Congress  roakinf  tha 
grant  to  the  railroads,  but  was  reserved  from 
the  granting  clause  of  those  statutes. 

In  Leaventoorth,  L.  d  G.  R.  H  Cb.v.  U.  jSL 
[supra]  decided  at  the  same  time  with  Net^aU 
V.  Sanger,  the  opinions  in  both  cases  beinff  de^ 
U  vered  l^  Mr.  JnsUce  Davis,  the  queaUoo  cH  the 
right  to  uiow  this  want  of  authority  was  alao 
very  fully  discussed.    That  was  a  case  in  wblcb 


to  Polk.  The  defendant  Best,  beinc  in. 
8ion,attempted  to  defeat  this  patent  by  showing 
that  the  land  in  question  was  reserved  under 
the  Treaties  of  18^  and  1834  with  the  Chicka- 
saw Nation  of  Indians,  which  authorized  iiieai> 
bars  of  the  tribe  who  desired  to  do  so,  and  beads  [<|| 
of  families,  to  locate  lands,  which  when  so  lo 
cated  were  to  be  reserved  from  sale  or  other 
disposition  bv  tiie  United  Statea.  The  defend- 
ant undertook  to  show  that  the  land  on  whick 
he  was  settled,,  which  was  the  subject  of  con* 
troverny,  had  be^i  property  kx^ted  br  an  In- 
dian, and  was  therefore  not  liable  to  sale  at  the 
time  that  Brown  purchased  itof  the  land  officers. 
The  court  below  rejected  the  evidence  because 
of  certain  deficiencies  in  the  certificate  made  by 
one  Edmondson,  a  register  of  the  land  office  at 
Pontotoc,  who  certified  that  the  land  in  qnet* 
tion  was  located  as  a  reserve  by  a  Chickasaw 
Indian,  under  the  treaty,  hi  July,  1889.  This 
court  reversed  the  judgment  reiidered  in  favor 
of  plaintiff  in  the  court  below,  holding  that  the 
certificate  was  sufficient,  and  that  it  showed  that 
under  the  treaty,  and  bv  the  action  of  the  Indian 
in  settling  upon  it,  and  procuring  a  certificate 
of  that  fact  from  the  proper  officer,  the  land  had 
become  reserved  in  the  language  of  the  treaty, 
and  that  the  patent  under  which  the  plaintiff 
claimed  was  therefore  void.  Citing  also  Pblk 
V.  Wendal  [supra],  and  BagneU  v;  Broderiek^ 
88  U.  8.  18  Pet.  486  [10:285L 

In  the  case  of  Reynolds^,  Iron  SUwr  liining 
Co,  116  U.  8.  687  [29:  774],  decided  last  year, 
which  was  an  action  to  recover  poaseasion  of 
part  of  a  vein  or  lode  of  mineral  deposit,  plaint- 
iff relied  on  a  patent  for  a  placer  mine  and  the 
coatested  vein  was  within  the  lines  of  its  super- 
ficial area  extended  perpendiculariy.  The  stat- 
ute on  whicli  this  patent  was  issued  declared  that 
it  should  not  confer  an^  right  to  veins  known  to 
exist  within  it  at  the  time  the  grant  was  made. 
Defendants  offered  evidence  to  show  that  tlie 
vein  in  controversy  was  known  to  the  patentee 
to  exist  at  the  time  of  his  applteation  for  the 
patent 

The  circuit  court  charged  the  jury  that  be- 
cause the  defendants  bad  shown  no  right  what- 
ever to  the  vein,  but  were  in  possession  as  niked 
trespassers,  they  could  not,  in  defense  of  that 
ion,  show  this  defect  in  plaintifTs  title. 
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the  nllroad  oomiMUiy  had  broogbt  fait  in  equity 
to  «8tAblkh  its  title  to  tracts  ofiaiid  lying  witly 
in  the  Osage  ooontry.  in  Kansas,  which  had 
beeo  certifled  to  the  Governor  of  that  State  as 
part  of  the  grant  made  by  Conmss  to  aid  in 
the  constmcnon  of  certain  railroi^  This  was 
done  by  the  supposed  authority  of  the  Act  of 
March  8.  1868,  12  U.  8.  Stat  at  L.  772,  grant- 
iog  every  alternate  section  of  land  in  the  State 
of  Kansas,  designated  by  odd  numbers,  for  ten 
sections  in  width,  on  each  side  of  said  road, 
and  of  each  of  its  branches. 

It  also  contained  the  usual  reservation,  that 
in  case  it  should  appear  when  the  line  or  route 
of  aaid  railroad  and  branches  was  definitely 
fixed,  that  the  United  States  had  sold  any  of  the 
land  granted,  or  that  the  right  of  preemption 
or  homestead  settlement  had  attached  to  the 
same,  then  the  right  Was  given  to  select  other 
lands;  and  it  provided  that  any  and  all  lands 
theretofore  reaerved  to  the  United  States  by  the 
Acts  of  CongresiL  or  in  any  other  manner  by 
competent  amhority,  for  the  purpose  of  akling 
In  any  object  of  internal  improvement,  or  for 
any  other  purpose  whatever,  "be,  and  the  same 
are  hereby,  reserved  to  the  United  States  from 
the  operation  of  the  Act." 

The  route  of  the  road  in  that  case  was  located 
through  lands  which  had  belonsed  to  the  Osage 
Indians,  and  to  which  their  title  was  not  ex- 
cingaished  until  September  29,  1865.  This 
court  held  that,  notwithstanding  the  generality 
of  the  granting  clause,  it  was  not  intended  by 
that  statute  to  grant  anything  but  pubUe  lands 
of  the  United  States  at  the  date  of  the  grant, 
and  that  the  reservation  clause  was  sufficient  to 
except  these  lands,  then  in  the  possession  of  the 
Indians,  out  of  the  grant,  even  if  the  general 
language  could  be  construed  to  include  them. 
The  court  says:  '*A  special  exception  of  this 
land  was  not  necessary  in  these  grants,  be- 
cause the  policy  which  dictated  them  confined 
them  to  land  which  Ck>n^re8S  could  rightfully 
liestow,  without  disturbmg  existing  relations 
and  producing  vexatious  confiicta.  The  legis- 
lation which  reserved  it  for  any  purpose,  ex- 
dtided  it  from  disposal  as  the  public  lands  r ") 
usuallr  disposed  of." 

In  the  case  of  NewhaU y.  Sanger,  tie  object 
of  the  suit  was  to  determine  the  ownership  of  a 
quarter  section  of  land  in  California.  The 
patent  under  which  the  appellee  claimed  was 
bwued  in  l^fTO,  under  the  Act  of  1862  granting 
la-vls  to  railroad  companies  for  the  purpose  of 
otMMtnicting  a  railroad  to  the  Pacific  Ocean. 
13  U.  S.  SUt.  at  L.  492.  One  of  the  compan- 
ies waa  the  Western  Pacific  Railroad  Company. 
to  which  was  granted  every  alternate  section  of 
fmhiie  land,  designated  by  odd  numbers,  with- 
la  t^D  miles  on  each  side  of  its  road,  not  sold. 
reserved,  or  otherwise  disposed  of  by  the  United 
States,  sAd  to  which  a  homesteaa  or  preemp- 
daim  may  not  have  attached  at  the 
the  line  of  the  road  was  definitely  fixed. 
Act  also  declared,  as  in  other  cases,  that  it 
cboold  not  defeat  or  impair  any  preemption, 
esiead,  swamp  land,  or  other  lawful  claim, 
iDclode  any  government  reservation  or 
BfiJ  lands,  or  the  improvements  of  any 
\JU$  settler.  The  appellant  asserted  title 
patent  of  the  united  States  of  Uter 
.,  whldi  recited  that  the  land  waa  within 
astflrtor  limits  of  a  Mexican  grant  oaDed 


Moquelamoa,and  that  a  patent  had,  by  mistake, 
been  issued  to  the  company.  It  was  conceded 
that  the  land  in  controversy  feD  within  the 
limits  of  the  railroad  grant  as  enlarged  by  the 
amendatory  Act  of  1864, 18  Stat  at  JL  868,  the 
same  Act  now  under  consideration,  "and  the 
question  arises,"  said  the  court,  "whether  lands 
within  the  boundaries  of  an  alleged  Mexican  or 
Spanish  grant,  which  was  then  iubjvdiee,  axe 
public  within  the  meaning  of  the  Acts  of  Con- 
gress under  which  the  patent  whereon  the  [638] 
appellee's  title  rests  was  issued  to  the  railroad 
companv." 

It  will  be  seen  that  this  Is  the  precise  question 
presented  in  the  case  under  consideration,  and 
the  court,  refeninff  to  the  preceding  case  of 
LeafcentDcrth,L.d  u.  R.  B.  Cb.v.  U.  8.,  and  recit- 
ing the  fact  that  In  that  case  they  confined  a  grant 
of  every  alternate  section  of  "  land"  to  such 
whereto  the  complete  title  was  absolutely  vested 
in  the  United  dtates,  proceeds :  "  llie  Acu 
which  govern  this  case  are  more  explicit,  and 
leave  Im  room  for  construction.  The  words 
'  public  lands '  are  habitually  used  In  our  legis- 
lation to  describe  such  as  are  subject  to  sale  or 
other  disposal  under  general  lawa.  That  they 
were  so  emi^oyed  In  this  instance  is  evident 
from  the  fact  that  to  them  alone  could  the 
order  withdrawing  lands  from  preemption, 
private  entry,  ana  sale  apply."  The  court 
then  ffoes  on  to  show  that  the  status  of  lands 
included  In  a  Spanish  or  Mexican  claim,  pend- 
ing before  tribunals  charged  with  the  duty  of 
acQudicatingit,  was  such  that  the  right  of  private 
property  could  not  be  impaired  by  a  change  of 
sovereignty,  and  that  such  lands  were  not  in- 
cluded in  the  phrase  "public  lands"  of  these 
specific  railroad  grants,  and  that  until  such 
claims  were  finallv  decided  to  be  invalid  thev 
were  not  restorea  to  the  body  of  public  lands 
sublect  to  be  granted. 

Those  Mexican  claims  were  often  described, 
or  attempted  to  be  described,  by  specific  bound- 
aries. They  were  often  claims  for  a  definite 
quantity  of  land  within  much  larger  outbound- 
ari^  and  they  were  frequently  described  by 
the  name  of  a  place  or  ranch.  To  the  extent  of 
the  claim  when  the  grant  was  for  land  with 
spedflc  boundaries,  or  known  by  a  particular 
name,  and  to  the  extent  of  the  Quantity 
claimed  within  outboundaries  containing  a 
greater  area,  they  ore  excluded  from  the  grant 
to  the  rallro.ul  company.  Indeed,  this  ex- 
clusion did  not  depend  upon  the  validity  of  the 
claim  asserted,  or  its  final  establiriiment,  but 
upon  the  fact  that  there  existed  a  claim  of  a 
right  under  a  grant  by  the  Mexican  Govern- 
ment, which  was  yet  undetermined,  and  to 
which  therefore  the  phrase  "public  lands" 
could  not  attach,  and  which  the  statute  did  not 
include,  althous^  it  might  be  found  within  the 
limits  prescribed  on  each  side  of  the  road  when 
located. 

It  is  objected  that  the  testimonT  offered  in 
the  present  case,  and  rejected  by  the  court  be-  [039] 
low,  to  prove  the  facts  concemmg  the  Mexican 
grant  which  would  defeat  the  patent  to  the 
railroad  company,  is  parol,  and  that  even  con- 
ceding the  right  to  assail  the  patent  in  an  ao> 
tion  at  law  founded  on  the  title  conveyed  by  it, 
this  cannot  be  done  by  parol  testimony.  But 
wiUiout  deciding  in  this  case  how  far  such  testi- 
mony can  be  received  in  an  action  at  law  for 
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that  purpose,  it  ii  saffideDt  to  My  that  the 
evidenoe  rejected  by  the  court  below  Id  the 
present  case  k  entirelv  documentary  and 
matter  of  record,  beins  the  written  evidence  of 
the  mat  by  the  Mexican  Gk>Temment»  of  its 
conflrmation  by  the  Land  Commission  of  Call- 
fornia,  of  the  affirmance  of  the  award  of  that 
commiadon  by  tlie  District  Court  of  the  United 
Sts^tes,  and  by  this  oourt,  and  of  the  record  of 
the  two  surveys  made  by  the  Surveyor  of  the 
United  States,  the  latter  confirmed  bv  the 
Commissioner  of  the  General  Land  Office, 
showing  the  location  and  conflrmation  of  the 
Mexican  grant,  and  the  dates  at  which  all  those 
transactions  occurred.  We  do  not  doubt  that 
this  evidence  was  admissible  for  the  purpose 
for  which  it  was  offered,  and  if  anv  oral  testi- 
mony were  necessarv  to  identify  the  land  in 
controversy  as  coming  within   the   Mexican 

Sant,  and  the  surveys  of  the  land  office,  under 
e  dedsions  of  the  courts,  we  do  not  think 
it  would  be  inadmissible,  although  it  is  not 
clear  that  any  such  was  necessary  or  was  of* 
ered. 

For  the  radical  error  of  the  court  in  relect- 
ing  this  evidence  and  in  the  instructions  g^ven 
to  the  jury  oo  the  same  point,  tlis  jttdgmmt  it 
recened,  and  the  earn  remanded  to  the  dreuit 
Otmrifar  a  new  trial. 

Mr.  Ohirf  JuiUee  Walte,  dissenting: 
I  feel  compelled  to  withold  my  assent  to  this 
Judgment.  The  ground  of  my  dissent  is  not 
that  in  a  proper  case  the  validity  of  a  patent 
of  the  United  States  for  the  conveyance  of 
lands  mav  not  be  attacked  in  a  suit  at  law  by 
proving  tnat  it  was  issued  without  the  requisite 
authority,  but  that  this  is  not  a  proper  case  for 
the  appHcatioQ  of  that  rule.  To  show  that  I 
reco^^uze  the  existence  of  the  right  to  make 
fmmM^  Buch  proof ,  ft  the  person  who  offers  it  is  in  a 
L*^*J  position  to  do  so^Jt  ia  only  necessary  to  refer 
to  Simmtme  v.  Wagner,  101  U.  S.  260  [25: 
910]  where,  as  the  oigim  of  the  court,  I  an- 
nounced its  decision,  that  one  in  po^eedon 
under  a  certificate  iasaed  by  a  proper  officer  in 
the  regular  course  of  his  official  duty,  show- 
ing that  he  had  bought  and  paid  for  ine  land, 
mCrht  successfully  defend  an  action  of  eject- 
ment brought  against  him  by  the  holder  of  a 
patent  issued  upon  an  entry  by  another  party 
made  long  after  his  rights  accrued;  and  this 
because,  after  the  purchase  under  which  he 
was  in  possession,  the  land  was  no  longer  a 
part  of  the  public  domain,  and  the  officers  of 
the  United  States  had  no  authority  in  law  to 
sell  it  a  second  time. 

In  my  opinion,  however,  such  proof  can 
onlv  be  made  by  one  who  holds  a  right  at  law 
or  m  equity  which  is  prior  in  time  to  that  of 
the  patentee,  or  by  one  who  claims  under  the 
United  States  by  a  subsequent  gnmt  or  some 
authorized  recognition  of  title,  unless  I  have 
misinterpreted  the  cases  on  this  subject,  that 
has  always  been  the  doctrine  of  this  court. 

In  Fdlk  V.  Wendal,  18  U.  8.  9  Cranch,  87 
[8:  065],  the  contioverey  was  between  two  per^ 
sons,  one  holding  under  a  patent  issued  by  the 
State  of  Korth  Carolina,  dated  August  28, 
1795,  and  the  other  under  anoUier  patent  for 
the  same  land,  issued  by  the  same  State,  dated 
Aprfl  17, 1800,  and  the  question  was  whether, 
as  against  the  second  patent,  the  first  was 
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good.  In  WOem  v.  Jaektan,  88  U.  8. 18  Pet 
ft8  nO:  264],  the  defendant  was  an  oiBcer  of 
the  United  States,  in  possession  of  a  mflitaiy 
post  under  the  authority  of  the  government 
and  the  plaintiff  was  the  hold^  of  certificates 
of  the  r^:ister  and  receiver  of  the  proper  land 
office,  showing  that  he  had  bought  and  ptid 
for  the  land  under  a  preemption  entry.  The 
officer  in  possession,  holding  under  and  for  the 
United  States,  was  allowed  to  prove  that  at  the 
time  of  the  entry  and  purchase  the  land  had 
been  reserved  from  the  mass  of  public  lands,  luod 
that  its  sale  by  the  officers  of  the  government 
was  unauthonzed  and  void.  In  Stoddard  r. 
Chambers,  48  U.  S.  2  How.  284  [11:  269],  the 
controversy  was  between  one  claiming  uiida'  a 
Spanish  grant  and  a  patentee  under  the  loca- 
tion of  a  New  Madrid  certificate.  The  con- 
firmation of  the  grant  was  not  made  untU  i^ter 
the  location,  but  as  the  richt  of  the  mniee 
was  prior  in  time  to  that  of  the  New  Itadrid 
claimant,  he  was  permitted  to  show  that  the 
land  was  reserved  from  sale,  and  consequently 
the  location  of  the  certificate  was  unau- 
thorized, and  the  patent  thereunder  invalid. 
In  EasUm  T.  Salitimry,  62  U.  S.  21  How.  4» 
[16:181],  the  question  arose  upon  substantially 
the  same  facts,  and  was  decided  in  the  same 
way.  In  Beiehert  v.  FOpe,  78  U.  S.  6  WalL 
160  [18:  849],  the  holder  of  a  French  settler^a 
daim,  recognized  in  the  grant  by  Virginia  to 
the  United  states  of  the  Northwest  Territonr» 
and  confirmed  or  patented  by  Qovemor  St. 
Clair,  under  the  Act  of  June  20, 1788,  was  per- 
mitted to  contest  the  validity  of  patents  issoed 
by  the  United  States  for  the  same  land,  one  ia 
1888  and  one  in  1858,  on  the  ground  that  the 
land  had  "been  previously  granted,  reeerved 
from  sale,  or  appropTiated,**  and  therefore  the 
patents  were  inoperative  and  void.  In  BeH  w. 
PM,  85  U.  S.  18  Wall.  112  [21: 806],  the  par- 
ties were  the  holder  of  a  title  uiKler  a  treaty 
of  the  United  States  with  the  Chickasaw  Na- 
tion of  Indians,  and  a  junior  patentee.  The 
holder  of  the  elder  tiUe  was  permitted  to  ahow 
that  when  the  daim  was  made  under  which  the 
subsequent  patent  was  issued  the  land  had  been 
"previouBly  granted,  reserved  from  sale,  or  ap- 
propriated," and  conseouentiy  no  tiUe  ooald 
be  acquired  under  it.  In  NewhaU  v.  Bamger, 
92  U.  S.  761  [28:  769],  one  side  dahned  under 
a  patent  issued  upon  the  same  railroad  exant 
that  is  hnvolved  in  the  present  suit,  ana  the 
other  under  a  subsequent  patent  which  recited 
that  "the  land  was  within  the  exterior  limitB  of 
a  Mexican  grant  caD^  Moquelamos,  and  that 
a  patent  had,  by  mistake,  been  issued  to  the 
[ndlroad]  company."  Such  a  junior  patentee 
was  allowed  in  that  suit  to  contest  the  validi^ 
of  the  elder  patent  to  the  company.  The  case 
of  Leavenwnih,  L.  d  O.  A  B.  Oe.  v.  CTl  8i 
92  U.  8.  788  128:  684],  was  a  suit  thought  by 
the  tlnited  States  against  the  railroad  con»- 
pany  to  quiet  its  title  to  lands  claimed  by  the 
company  under  a  land  grant  That  of  Kanttm 
Pac.  R.  Oo.  V.  Dunm^fer,  118  U.  S.  629  [28: 
1122],  so  much  relied  on,  presented  the  que»» 
tkm  as  between  the  claimant  under  a  railroed 
grant  and  the  holder  of  a  patent  from  the  Unit> 
ed  States  issued  on  a  homestead  entry  made 
subsequently.  Sherman  v.  Buiek,  98  U  a  9W 
[28:  849],  was  between  the  holder  of  a  patent 
of  the  United  States  and  the  holder  of  a  pateau 
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IkoBteBMeof  Oalifonda,  dahnlngnodera 
prior  mnt  from  the  IJiiHed  SUtflt  of  the  same 
kad  tot  aebool  pnrpoieB.  I%s  Smeking 
Ckmpmm  CbMt.  104  U.  8.  686  [26:  876],  and 
166  U.  B.  447  [27:  226],  were  between  thooe 
ckhning  under  a  patent  for  a  placer  mining 
claim  and  certain  occupants  of  lota  in  the  town 
rileof  Leadyille  which  had  been  reserved  from 
sale  prior  to  the  location  of  the  claim.  JnBey* 
9ddB  T.  ihm  Biher  Mining  Co,  1161}.  8.  6OT 
[26:  774],  the  qoestion  was  not  one  of  admit- 
tfaif  proof  to  mvalidate  a  patent,  bot  as  to  the 
1^^  effectof  a  patent  for  a  placer  mining 
diim,  and  it  was  held  not  to  include  veins  or 
lodes  within  the  boundaries  of  the  daim  as  lo- 
cated on  the  surface  and  extended  yertically 
downwards,  if  known  to  exist  when  the  patent 
teued.    laWfighi y.  Bo^eberry,  121  U.  8. 


488  r80a089],decided  at  the  last  term,  one  par^r 
held  under  a  coov^ance  by  the  8tate  of  Oali- 
lomia  of  a  tract  of  land  which  the  State  daimed 
under  the  riant  bv  the  United  States  of  swamp 
and  oTern>wed  lands,  and  the  other  under 
apatcnt  from  the  United  States  issued  upon  a 
preamption  entry.  Many  more  cases  of  a  sim- 
ilar character  mkht  be  ated,  but  it  is  needless 
10  paisue  them  niither.  Thev  establish  be- 
yond all  question  that  if  one  nolds  underan 
older  title,  or  if  he  is  in  a  position  under  a  Jun- 
ior daim  to  represent  the  title  of  the  goTem- 
meat,  be  may  attack  the  Talidity  of  a  patent  in 
a  anit  ai  law  on  the  ground  that  it  was  /sraed 
without  proper  authmty. 

On  the  other  hand,  it  seems  to  me  equally  weD 
settled,  that  if  he  who  seeks  to  contest  the  pa- 
icBl  is  n  Tohmteer,  a  mere  intruder,  he  will  not 
be  heard.  Thus,  in  Boafnagk  ▼.  Andermn,  20 
U.  &  7  Wheat  212  [5:  iffTL  the  contest  was  ba- 
the holders  of  two  Virginia  military  land 
to,  who  had  made  tMr  entries  on  the 
tract  of  land.  One  entered  and  got  his 
psteBt  eii^teeo  months  before  the  other  tocated 
his  warrant  At  the  trial  the  holder  of  the 
warrant  sought  to  show  that  the  former 
s  "obtained  contrary  to  law,  being 
on  a  warrant  which  was  Imied  by 
tend  or  mistake^  but  Okirf  JutUee  Marshall, 
In  delivering  the  opinion  of  the  court,  aaid: 
**!%•  title  of  the  respondent  to  the  particular 
ttact  Indoded  in  his  patent  was  com- 
Bieie  before  that  of  the  appeuanf  s  commenced. 
It  is  not  doubted  that  a  patent  appropriates 
Any  defects  in  the  preliminary  steps, 
are  required  by  law,  are  cured  by  the 
It  is  a  utle  from  its  date,  and  has  always 
hdd  oondusiTe  against  all  those  whose 
rights  did  not  commence  previous  to  its  ema- 
Oourts  of  equity  have  conddered  an 
as  the  oommenoement  of  title,  and  have 
a  valid  entry  against  a  m^nt  found- 
I  a  pfior  defective  enter,  if  issued  after 
valid  entnr  was  made.  But  th^  have  gone 
■o  farther.  TImj  have  never  susudned  an  en- 
Mde  after  tne  date  of  the  patent  They 
always  refected  such  daims.  The  reason 
A  patent  appropriates  the  land  it 
that  land,  bdng  no  longer  vacant, 
longer  soMect  to  localon.  If  the  patent 
issoea  inecularly,  the  government 
means  xor  repealing  it;  but  no 
I  a  right  to  annul  it,  to  consider 
aa  sHU  vacant,  and  appropriate  It  to 


himsdf."  This  seems  to  me  to  be  the  tma 
rule;  and  one  way  the  government  may  adopt 
to  annul  a  patent  which  has  been  issued  with- 
out anthoiity  of  law  is  to  grant  the  land  to 
another,  and  thus  dothe  the  new  grantee  with 
its  own  power  to  test  the  validity  of  the  formei 
proceedmgs  to  divest  it  of  title.  Sudi  a  grantee 
will  thus  be  made  to  represent  the  United  Statee 
by  authority,  and  he  may  sue  for  the  land. 
With  such  a  title,  or  something  equivalent  to 
it,  the  courts  may  properly,  as  nas  been  done 
heretofore,  allow  him  to  assert  his  own  title, 
that  is  the  title  of  the  government,  against  one 
which  was  apparently  granted  before.  Sudi 
an  attack  on  the  title  would  be  direct,  not  col- 
lateral, as  authority  to  proceed  had  been  given 
by  the  government  for  that  purpose. 

In  CSoper  v.  Bobertt,  56  U.  8. 18  How.  178 
[16:8881,  the  suit  was  brou^^t  by  one  holding 
title  under  a  patent  of  the  State  of  Michigan 
conveving  a  tract  of  what  was  claimed  to  be 
school  land,  against  one  who  had  got  into  pos- 
session under  a  lease  by  the  Secretary  of  War 
for  mining  purpoees.  The  title  of  the  State 
was  adjured  to  be  good  as  against  the  United 
States  and  the  defendant  in  possession.  The 
d^endant  then  objected  to  the  phdntUrs  right 
of  recovery  because  "the  officers  of  the  State 
violated  the  statutes  of  Michigan  in  seUinr  the 
lands,  after  they  were  known,  or  might  have 
been  known,  to  contahi  minerals."  As  to  this, 
JA*.  Jut^ic$  Canipbdl.  speaking  for  the  court, 
p.  182  P41],  add:  "Without  a  nice  inquiry  into 
these  statutes,  to  ascertain  whether  th^  re- 
serve sudi  lands  ttom  sale,  or  into  the  disputed 
fact  whether  they  were  known,  or  might  have 
been  known,  to  contain  minerals,  we  are  of 
opinion  Uiat  the  defendant  is  not  inacondition 
to  raise  the  question  on  this  issue.  Theofflcers 
<A  the  State  of  Midiigan,  embracing  the  chief 
magistrate  of  the  $ate,  and  who  have  the 
charge  and  superintendence  of  this  property, 
certify  this  sale  to  have  been  made  pursuant  to 
law,  and  have  clothed  the  purchaser  with  the 
moat  solemn  evidence  of  title.  The  defendant 
does  not  claim  in  privity  with  Michigan,  but 
holds  an  adverse  right,  and  is  a  trespasser  upon 
the  knd  to  which  her  title  is  attached.  Michi- 
gan has  not  complained  of  the  sale,  and  retains, 
80  far  as  this  case  shows,  the  price  paid  for  it 
Under  tnese  drcumstanoes  we  must  regard  the 
patent  as  condusive  of  Uie  fact  of  a  valid  and 
regular  sale  on  this  issue. "- 

So  in  FiM^.  aeabury,¥iV.  8. 19  How.  82a 
[ISHMSO],  the  same  rule  appears.  There  it  waa 
said  thiU  the  question  wh^er  a  grant  from  a 
sovereignty  or  by  legislative  authority  was  ob- 
tained by  fraud  was  exdusivdy  between  the 
sovwdgnty  making  the  grant  and  the  grantee. 
It  seems  to  me  dear  that  the  same  rule  apfdiea 
to  questions  of  illegality.  The  case  of  £bsiM»r 
V.  Lafdef.  61  uTs.  20  How.  264  [15: 902],  la 
equally  njcnlflcant  There  the  question  was  aa 
to  the  vaSdlty  of  a  Mexican  grant,  and  the 
court  refused  to  inviestigate  the  lalmeos  of  the 
grant  at  the  Instance  of  one  who  had  "mtered 
without  a  oolor  of  title,"  and  in  so  doing  said, 
anin  speaking  thious^  Mr.  Jmtice  Campbell, 
'Neither  the  State  of  Ooahoikand  Texas,  nor 
the  RepuMk  of  Texas,  nor  the  State  of  Texas, 
has  taken  measures  to  caned  this  grant,  nor 
havethsy  oonfeRod  on  the  defendant  any  com* 
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miflsion  to  vindicate  tbem  from  wrong.  He  Is 
A  volunteer.  The  doctrines  of  the  court  do  not 
favor  such  a  litigant'^  , 

The  last  case  m  this  court  to  which  I  will  re- 
fer in  the  present  connection  is  EhrhardiY, 
Ilogaboom,  115  U.  8.  67  [29:846].  There  the 
suit  was  brought  by  one  daiminff  title  under  a 
patent  of  the  United  States  Issued  to  a  preemp- 
tion settler,  against  one  who  contended  the  pa- 
tent was  void  because  the  lands  were,  at  the 
time  of  the  preemption  entiy,  swamp  and  over- 
flowed lands  whicn  passed  to  the  State  of  Cal- 
ifornia under  an  Act  of  Oongress  passed  In 
18S0.  As  a  defense  to  the  action  the  defend- 
ant offered  to  prove  the  character  of  the  land, 
but  we  held  this  offer  was  properly  denied  be- 
cause he  was,  as  to  the  lana  In  dispute,  "a  sim- 
ple intruder,  without  claim  or  color  of  title. 
He  was,  therefore.  In  no  position  to  call  in  ques- 
tion the  validity  of  the  patent  of  the  United 
States,  *  *  *  and  require  the  plaintiff  to  vin- 
dicate the  action  of  the  of9cersof  the  lisnd  De- 
partment in  issuing  it." 

In  some  of  the  state  courts  the  same  ruling 
has  been  made.  Thus,  in  Orommdin  v.  Mint- 
er,  9  Ala.  594,  before  the  Supreme  Court  of 
Alabama  in  1846,  It  was  decided  that  "a  patent 
fraudulently  obtained,  or  which  has  Issued  In 
violation  of  law,  is  void,  and  does  not  author- 
ize a  recovery  against  a  party  In  possession  un- 
der color  of  title.  But  a  mere  intruder  cannot 
Insist  on  the  invalidity  of  the  patent.*'  And  so 
in  £hU  V.  Meadar,  16  Cal.  296.  it  was  held  by 
the  Supreme  Court  of  California,  In  1860,  that 
"  a  patent  not  void  upon  its  face  cannot  be 
questioned,  either  collaterally  or  directly,,  by 
persons  who  do  not  show  themselves  to  be  in 
privitv  with  aoonunon  or  paramount  soiut^  of 
title;  and  the  court,  in  delivering  Its  opinion, 
was  careful  to  say,  "the  point  here  is  as  to  the 
stattu  of  the  par^  who  can  ndse  any  question 
AS  to  its  [the  patent's]  validity,  when  it  is  regu- 
lar on  its  face." 

1  cannot  but  believe  this  Is  the  true  doctrine. 
If  the  government  is  satisfied  with  what  has 
been  done,  all  others  must  be;  and  it  will  be 
deemed  in  law  to  be  satisfied,  unless  it  proceeds 
itself  to  correct  the  error  or  authorizes  some  one 
else  to  do  so. 

It  only  remains  to  consider  what  poQiion 
Doolan  and  McCue  occupy  in  this  liMntioi*. 
The  land  was  patented  to  the  Central  Pacific 
Railroad  Company  February  28, 1874,  and  the 
railroad  company  conveyed  to  Carr,  the  plain- 
tiff below,  June  10, 1874.  No  attempt  has  been 
made  by  the  United  States,  so  far  as  this  rec- 
ord discloses,  to  annul  the  patent  On  the  10th 
of  November,  1882,  Doolan  and  ItfcCue  each 
entered  on  160  acres  of  the  land  under  a  claim 
of  preemption  settlement.  Each  of  them  then 
made  and  subscribed  a  declaratory  statement  of 
his  Intention  to  claim  and  preempt  the  land  on 
which  be  had  settled  under  the  laws  of  the 
United  States,  and  presented  it  to  the  register 
of  the  proper  land  ofilce.  but  he  refused  to  re- 
ceive It  on  the  ffround  of  the  existence  of  the 
patent  to  the  ra&road  company.  This  Is  all  the 
claim  of  title  which  they  have;  but  the  deci- 
sions are  uniform  to  the  effect  that  what  had 
thus  been  done  conferred  on  Uiem  no  ris^ts  as 
against  the  United  States.  Certainly  it  gave 
them  no  right  to  represent  the  United  States  In 
a  suit  toavmd  the  patent  which  had  been  Issued. 

8&2 


I 


uar- 
exi- 


In  FriMeY.  WhUnmi,  76  0.  8.  9  WalL  187 
[19HM8].  It  appeared  Aat  io  March,  1863,  this 
court  dedded  that  what  had  been  sappoaed  to 
be  a  valid  Mexican  grant  of  the  Sosool  Ranch 
was  void  for  want  of  authority  in  the  Mexican 
Government  to  make  it    At  the  time  of  this 
decision  Frisble  was  in  possessloo  of  the 
ter  section  involved  in  the  suit  under  the 
can  title.    Whitney  afterwards  took  forcible 
possessioh  of  the  tame  quarter  section  and 
claimed  to  hold  it  as  a  settler  under  the  preemp- 
tion laws  of  the  United  States.    He  amdied  to 
the  proper  land  oflScers  to  make  his  decuration 
under  the  statute,  but  th^  refused  to  receive  it 
On  the  8d  of  March,  18^  Coufrreas  passed  an 
Act,  chap.  116, 12  Stat  at  L.  808,  by  whidi  the 
bona  fde  purchasers  under  the  Mexican  title 
were  allowed  to  buy  the  lands  from  the  United 
States.    Frisble  availed  himself  of  this  statute 
and  got  his  patent    Whitner  then  sued  him 
for  a  conveyance  of  the  legal  title  because  of  the 
alleged  superior  equity  which  he,  Whitney,  had 
acquired  by  his  preemption  settlement    This 
court  however  dedded  that  a  settlement  oq  the 
public  lands  of  the  United  States,  no  m«ttcff 
now  long  continued,  conferred  no  riglu  again^ 
the  ffovemment,  and.  It  was  added,  "the  land 
continues  subject  to  the  absolute  dtsposing 
power  of  Congress  until  the  settler  has  made 
uie  roquired  proof  of  settlement  and  improve- 
ment and  has  paid  the  requisite  purchase  moo- 
ey."    For  this  reason  the  title  of  Frisble  was 
sustained  and  the  bill  dismissed.    The  Twmm 
iU  VaUey  Cam,  82  U.  S.  15  Wall.  17  [Bl:  82], 
is  to  the  same  effect 

It  has  also  been  held  that  a  rl^t  of  _ 
tion  can  never  be  acquired  by  Intrusloa  upon 
actual  possession  of  another.  Tr$niom&T, 
Franc^,  100  U.  S.  251  r26.*e261;  AjOkmiom  w. 
Fowler,  96  U.  S.  618  [24:T32].  Ill  the  pmeot 
case,  Carr  alleges  that  he  was  in  powwcarion 
when  the  entry  was  made  by  Dodan  and  Mo- 
Cue,  and  this  Ib  not  d<;nied  except  by  saying 
that  Carr  was  not  ousted  at  any  ume  white  he 
was  the  owner  of  the  land. 

As  these  parties  have  received  from  the  goT- 
emment  no  reccH^tion  of  their  preemption  en 
tries,  therefore,  and  have  not  paid  the  purchaae 
money,  they  stand  before  the  law  as  mere  vol> 
unteers  and  Intruders  on  the  possession  of  the 
patentees.    They  do  not  and  cannot  repreaont 
the  title  of  the  United  States  as  against  the  pa- 
tent, and  are  not  entitled  to  be  heard  in  oi>po- 
dtlontoit    As  to  them,  in  thdr  present  8iUi> 
ation,  the  land  was  as  much  semgated  from 
the  public  domain  by  the  Issue  of  the  patent  ms 
it  would  have  been  if  there  were  no  diapate 
about  the  authority  for  its  issue. 

To  show  that  Congress  has  been  aocustooied 
to  treat  such  preemption  settlers  as  mere  in- 
truders and  enntled  to  no  consideration  by  tbe 
ffovemment,  it  Is  only  necessary  to  refer  to  tbe 
Act  for  the  relief  of  purchasers  of  parts  of  tbe 
Soscol  Ranch,  lust  cited,  and  the  Act  paaani 
Mardi  8.  1887,  chap.  876,  24  Stat  at  L.  656, 
which  directs  the  Secretary  of  the  Interior  im- 
medJatdy  to  adjust,  in  acoordance  with  the  de- 
ddons  of  Uils  court,  each  of  the  land  gmiftta 
made  by  Congress  to  aid  in  the  constnmois  of 
railroads,  uia  therefore  unadjusted,  and  to  de- 
mand from  the  several  companies  aidinqixisl^ 
ment  of  thdr  title  to  all  lands  that  had  ^ 
erroneously  certified  or  patented.    It  there 
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Tldaiy  %  4,  that  if  any  of  the  landa  ao  emme- 
oasljr  oertifled  or  pateoted,  with  afew  spedfled 
czceptiona,  have  "been  sold  by  the-  grantee 
company  to  citizens  of  the  United  States,  or  to 
persons  who  have  declared  their  intention  to 
become  such  citizens,  the  person  or  persons  so 
purchasing  in  good  faith,  his  heirs  or  assigns, 
shall  be  entitled  to  the  land  so  purchased,  upon 
making  proof  of  the  fact  of  such  purchase  at 
the  proper  land  olBce,  within  such  tame  and  un- 
«^wT  sudi  rules  as  may  be  prescribed  by  the  Sec- 
retary of  the  Interior,  after  the  grants  respect- 
iyely  shall  have  been  adjusted;  and  patents  of 
the  United  States  shall  issue  therefor,  and  shall 
relate  back  to  the  date  of  the  original  certiflca- 
[642]  tion  or  patenting,  and  the  Secretary  of  the  In- 
terior, on  behaliof  the  United  States,  shall  de- 
mand payment  from  the  company  which  has 
so  disposed  of  such  lands  of  an  amount  equal 
to  the  government  price  of  similar  lands;  and 
in  case  of  neglect  or  refusal  of  such  company 
to  make  payment  as  hereafter  specified,  within 
ninety  days  after  the  demand  shall  have  been 
made,  the  attomev-general  shall  cause  suit  or 
suits  to  be  brought  against  such  company  for 
the  said  amount 

I  cannot  believe  that  one  whose  claim  to 
rights  under  the  laws  of  the  United  States  is 
thus  ijy;nored  by  Congress  in  what  was  decided 
in  FHrifie  v.  WTiitnev,  ubimpra,  to  be  valid  leg- 
islation, can  avail  himself  of  a  want  of  author- 
ity in  the  officers  of  the  government  to  issue  a 
eAtent  which  is  valid  on  its  face,  to  protect 
imself  against  eviction  from  the  patented  land 
on  which  he  has  entered  aa  &  trespasser  and 
without  any  color  of  title. 


J.  P.  and  Z.  T.  ADDINGTON,  Pffflt.  in 

Err., 
e. 
OBORQE  ADAMS  bt 


(See  S.  C.  ^  AddingUm  v.  Bwrke^**  Beporterl  ed.  SOB.) 

DiimtMcU  an  iettUment 

It  bavins  been  sugffested  that  this  suit  has  been 
oompromised.  and  that  It  has  been  itipuJated  by  the 
partiefl  that  it  shall  be  dismissed,  the  court  orders 
that,  unless  the  plaintlflS  in  error  show  cause  to  the 
contrary  within  the  time  fixed  by  the  court,  the 
suit  wiU  be  dismissed;  and,  no  cause  having  been 
shown  at  the  time  appointed,  the  suit  Im  dismissed. 

P?0.8J 
Submitted  Oct.  IS,  1887.   Decide  Dee.  5,  1887, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas. 
Diemieeed. 
The  facts  are  stated  in  the  opinion. 
Mtwn.  €•  L.  Potter  and  Sawnle  Bob- 
«rtaoii«  for  plaintiffs  in  error. 

J/r.  M.  L.  Crawfbrd*  for  defendants  in 
error. 

On  October  17,  1887,  Mr.  Chief  Juitiee 
Waite  announced  the  following  opinion  and 
order  of  the  court: 

It  having  been  suggested  that  this  cause  has 
been  compromised  and  the  debt  paid,  and  that 
a  stipulauon  has  been  entered  into  by  the  par- 
ties to  the  effect  that  the  plaintiffs  in  error  snail 
disraia  the  suit,^ 
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It  is  ordered  that  unless  the  plaintiffs  in  error 
show  cause  to  the  contrary  on  or  before  the 
fourth  Monday  in  November,  the  writ  be  dis- 
missed. The  clerk  will  serve  a  copy  of  this 
order  at  once  on  the  counsel  for  the  pkuntiffs  in 
error  of  record,  through  the  maiL 

On  December  5, 1887,  the  above  order  having 
been  duly  served,  Mr.  Ohief  Jtutiee  Walte  an- 
nounced the  following  order: 

This  cause  is  diemiued  under  the  order  made 
October  17, 1887,  no  cause  having  been  shown 
to  the  contrary  as  th«i  required. 

The  clerk  will  preserve  as  part  of  the  record 
the  evidence  of  service  of  the  order  of  October 
17. 


BAST  TENNESSEE,  VIRGINIA  AND 

QEORQIA  RAILROAD  COMPANY 

F^.  in  Err,^ 

9. 

SOUTHERN  TELEGRAPH  COMPANY. 

(See  8. 0.  Beporter*s  ed.  SOS,  OBI) 

Dieminal  aflar  eettUmeni. 

It  having'  been  shown  to  this  court  that  there  does 
not  any  longer  exist  any  real  controvoray  between 
the  parties  to  this  suit,  about  the  matters  originally 
involved,  and  that,  by  arrangement,  the  defendant 
In  error  is  no  longer  a  contestant  in  the  cause,  the 
court  after  notice  to  the  parties  and  hearing,  dla- 
missed  the  case  with  costs. 

[No.  107.] 

Submitted  Dee.  18,  1887.    Argued  March  tO, 

1888.    Decided  April  9, 1888, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Alabama, 
to  review  a  Judgment  in  favor  of  the  plaintiff, 
the  Southern  Telegraph  Company,  that  it  have 
and  enjoy  certain  rignts,  ways  and  easements 
on  making  Just  compeosation  therefor  to  the 
plaintiff  in  error.     Writ  of  error  diemieeed. 

On  January  0, 1888,  Mr.  Chief  Justice  Waite 
announced  the  following  order,  to  wit: 

It  hs^ng  been  suggested  to  us  that  there  is 
no  ionger  any  real  controversy  between  the 
partiee  to  this  suit  about  the  matters  tiierdn 
originally  involved,  and  that  the  Western  Union 
Telegraph  Companv  is  at  this  time  practically 
both  plaintiff  and  defendant,  it  is  oniered  that 
this  writ  of  error  be  dismissed  unless  the  plaint* 
iff  in  error  show  cause  to  the  contrary  on  or 
before  the  17th  day  of  February.  The  clerk 
will  serve  a  copy  oif  this  order  at  once  on  the 
counsel  of  record  for  the  plaintiff  in  error, 
through  the  mail. 

The  above  order  having  been  served  as  there- 
in directed, — 

On  February  20,  1888,  Mr,  Chief  Juetice 
Waite  announced  the  following  further  order, 
to  wit: 

The  showing  made  in  this  case  against  the 
order  to  dismiss  does  not  satisfy  us  uiat  there 
exists  any  looser  a  real  controversy  in  the  suit. 
It  is  concedeu  that  the  Western  Union  Tele- 
graph Company  is  now  occupying  the  line 
under  a  contract  with  the  Railroaa  Companv 
which  gives  it  an  exclusive  right  in  that  bdialf, 
and  it  is  not  denied  that  some  arrangement  haa 
been  made  with  the  Southern  Tel^^ph  Com- 
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pany  by  which  that  Company  no  longer  ii  a 
contestant  in  the  cause.  Tune  is  given  the 
Railioad  Company  until  the  19th  day  of  March 
next  to  make  a  further  showing  in  the  premises 
if  it  desires  to  do  so. 

Mr.  Oaylord  B.  Clark,  for  plaintiff  in 
error. 

Mestn,  W.  A.  OurUer,  and  A  0.  BmpU  filed 
a  brief  for  defendant  in  error. 

On  April  9.  1888,  Mr.  JtisHee  Miller  de- 
livered tbe  opinion  of  the  court: 

It  was  suggested  by  a  letter  from  counsel  em- 
ployed on  one  side  of  this  suit  that  his  party  had 
sold  out  the  interest  which  it  had  to  the  other 
party,  who  was  prosecuting  it  now  and  was 
domtntis  UtU  on  both  sides.  A  ruling  was  made 
some  time  ago,  before  the  death  of  the  late  Chief 
Justice,  in  iSSoci  that  there  was  sufficient  evi- 
dence to  that  effect  to  require  the  case  to  be  dis- 
missed, unless  the  side  now  prosecuting  it  for 
dedflion  would  show  satisfactory  evidence  that 
it  was  a  bona  Me  suit  Two  attempts  have 
been  made,  and  we  are  agreed  in  the  opinion 
that  th^  are  both  failures,  and  that  the  orig- 
inal (urder  should  now  be  carried  out,  dismin- 
inff  the  case  on  the  grounds  set  forth  in  the 
omnion  of  the  Chief  Justice,  delivered  ai  the 
t&e. 

DitminddwUhcoitB. 


QUIN  BOHANAN,  Pff.  Hi  Mr., 

8TAT£  OF  NEBRASKA. 

(Bee  8.  a  Beporter%  ed.  SOU 

Sniew  in  criminal  cam  vherc  priioner  hoc 

ecoaped. 

Wheve  the  plalnttfl  in  error  was  oonvloted  of 
mnider  In  a  state  oomt,  and  the  judgment  on  saoh 
oonvtotk>n  was  amrmed  by  the  highest  oomt  In  the 
State,  and,  by  a  writ  of  ORor,  the  oanse  was  re- 
moved to  tUs  oonrt,  and  durmg  the  pendency  of 
the  writ  the  pbdntlff  In  error  escaped  and  Isnot 
within  the  oontrol  of  theooort  below,  the  submls- 
Blon  of  the  cause  will  be  set  aside;  and,milenthe 
plaintiff  in  error  Is  brought  within  the  Jurlsdiotlon 
and  under  the  oontrol  of  the  court  below  wMhln 
the  time  spedfled  in  the  order  of  this  coort,  the 
cause  will  oe  thereafter  left  off  the  dooket,  untU 
direotioins  to  the  contrary. 

[No.  Wl.] 
Bubmitted  Oct.  11, 1887.  Decided  (kH.  i7, 1887. 

rl  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska,  to  review  a  Judgment 
of  that  court  affirming  a  Judgment  on  a  con* 
viction  for  murder. 

Thiscase  was  before  this  court  in  April,  1886, 
on  motion  to  dismiss  for  want  of  Jurisdiction. 
The  motion  was  denied;  the  court  holding  that 
"Bohauan  set  up  speciflcallj  an  Immuni^ 
from  a  second  trial  for  the  same  offense,  bj 
reason  of  article  Y  of  the  Amendments  of  the 
Constitution  of  the  United  States.  This  was 
denied  him  by  the  Judgment  of  the  Supreme 
Court  of  the  State,  and  we  have  Jurisdiction  to 
review  thatdedsion.  Upon  a  motion  to  dismiss, 
we  cannot  consider  the  merits  of  the  question 
on  which  our  Jurisdiction  depends,  ana  no  mo- 
tion has  been  made  to  affirm." 
See  118  U.  8. 281, 80  L.  ed.  TL 

»4 


Mecerc  Chmm.  O.  Wbedon,  Chamm  B. 
Ibfooa  and  0.  P.  Macon,  far  idaintiff  i& 
error: 

To  hear  or  not  to  hear  the  daim  of  this  man 
to  his  life  lies  within  the  discretion  of  the  court; 
and  the  issue  being  not  onlv  one  of  life  or  de^ 
to  this  plaintiff  in  error,  but  of  far-readiing 
power,  unceasing  interest  and  illimitable  valoe* 
not  only  to  tbe  present  citizens  of  the  RepabUc 
but  to  the  generations  vet  to  be,  we  are  per* 
suaded  that  uie  court  wiu  direct  its  discretka 
in  the  way  of  the  public  interest,  and  hear  and 
determine  the  questions  of  rights  and  immuni- 
ties of  American  citizenship  nerein  presented. 

Smith  y.  U.  8.9ilJ.  S.  97  (24:82). 

Mr.  WilUmm  Leeae,  AU^Ocn.  qfNcbrac-^ 
ka,  for  defendant  in  error: 

It  is  a  well  settled  rule  that  an  escaped  oon* 
vict  cannot  successfully  maintain  an  amieal; 
and  this  rule  pevails  in  over  one  half  ox  the 
Statevas  well  as  in  this  court 

MeOawan  v.  BeopU.  104  IH.  100;  Beoptc  y. 
Bedingcr,  56  Cal.  290;  OommoMcealth  y.  Aw- 
dreuiCyVt  Mass.  543;  Peopte  v.  Otnei,^  N.  T. 
80;  WHmm  v.  Oommanu>eaUk,  10  Bush,  688;  » 
Crim. Law.  Ma«.  489;  BmithY.  U.&U  U.  a 
97(24:82):  BarffcniY.  State,  99  lDd.f». 

Mr.  C%^JiM<A:eWaiie  delivered  the  opin- 
ion of  the  court: 

It  appearing  that  during  the  pendency  of 
this  writ  the  plaintiff  in  error  has  mcvped,  and 
is  not  now  within  the  control  of  tbe  court  be- 
low, either  actually,  by  being  in  custody,  or 
constructively,  by  being  out  on  bail,  it  is  or- 
dered that  tne  submissioQ  of  the  cauae  be  sei 
aside;  and  that,  unless  the  plaintiff  in  emr  is 
brought  or  comes  within  the  jurisdiction  and 
under  the  control  of  the  court  Ddow,  on  or  b»> 
fore  the  last  dav  of  this  term,  the  cause  b» 
thereafter  left  off  the  dod^et  untQ  directions  to 
the  contrary.  AnM  v.  IT.  a.  94  U.  a  97  [24: 
82j» 


CITT  OF  SHREVEPORT,  LOUISIANA^ 

Pff.  in  Brr.. 
ft. 

JOHN  R.  HOLMSa 


C^xMB,  Ptf.  in  Brr.,  «.  JOHNB.  OBOOKBw 


SAME,  Ptg.  in  Brr.,  «.  £.  H.  CABTBR. 


CBee  &  a  Reporter^  ed4!ni| 
Beheairing  denied. 


The  tadgments  in  these      

firmed  oy  a  divided  oouit>  petitions  fOr 
of  them  are  deoled|no  ImporteBt 
Question  beinff  Involved* 

pJoa.  1121, 1122.  imi 

Submitted  Oct.  17, 1887.   Decided  Sec  U,  1897. 

Bekcairingr^fuccd  Jam.  9, 1888. 

rl  ERROR  to  the  Circuit  Court  of  tbe  United 
States  for  the  Western  District  of  LouiaittUL 
On  petitions  for  rehearing.    Denied. 
These  actions  were  upon  bonds  of  tbtc 
of  SlireveporL  and  were  originally  a 
in  the  State  Court  of  Louis&ma,sAd 
thence  removed  to  the  Giiciiit  Oooit  of 

lttU«& 


^WIL 


KOTALL  T.  YlReiKIA. 


6M.007 


United  8Ut«8.  In  ttiatooiiTtJadffment  was  ren- 
dered against  the  Oi^,  from  wbicb  Judgment 
a  writ  of  error  was  taken  to  this  cotut,  where 
the  Judgments  were  aflAnned  with  costs  and  in* 
terest,  DT  a  divided  court  The  plaintiff  in 
error  pentioned  for  a  rehearing. 
iters.  N«  C*  Blmaohara  and  T.  Alex- 


[•r»  for  plaintiff  in  error  and  for  peti- 
tioner. 

Mr.  A.  H.  LeoBftrd*  for  defendants  in 
error. 

Mr.  CkirfJiuHee'WmXimd.€&nmAX^  opin- 
ioD  of  the  coort: 

Tkae  petUioM  ons  denied.  The  mbearing 
WIS  granted  in  Borne  Imuranee  Oo,  t.  New 
York.  119  U.  8.  129  [80.850],  after  a  decision  by 
a  diTided  court,  because  an  important  consti- 
tational  question  was  inyolved.  The  questions 
in  tliese  cases  are  not  of  that -character. 


WILLIAM  L.  ROY  ALL 

e. 

STATE  OP  VIRGINIA. 

iBta  8.  a  **lii  Bs  KoyoO,**  Beporter«S  ad.  SOS,  eer.) 

Motion  to  giw  ^ect  to  Judgment. 

Wbflve  a  state  judgment  has  been  rerefsed  by  this 
oooft  and  the  oause  remanded,  this  oourt  will  not 
emit  a  motkm  to  glye  effect  to  Its  Judgment  where 
ttdoss  not  appear  that  applloatlon  has  been  made 
to  the  statooourt  to  oanrtfae  mandat^i  of  this 
40Qit  iii^A  efleot. 

[Ka  1851  of  October  Term,  1886.] 
SiAmttted  FA.  17,1888.    Decided  FA.  MO,  2888. 

PI  XRBOBto  the  Supreme  Oourt  of  Appeals 
of  the  State  of  Y1ii;inia. 
For  a  report  of  the  case  see  Book  80,  p.  888,. 
Beporter'a  ed.  YoL  121,  p.  108. 
Motion  to|^ye  effect  to  the  Judgment  of  this 

The  foDowing  is  the  petition  on  whioh  this 
mottoB  Is  madas 


To  the  Honorable  Judges  of  the  Supreme 
Court  of  the  United  States: 

Your  petitioner,  William  L.  Royall,  would 
respectfuUj  show  that  in  a  prosecution  a«ninst 
him  in  the  Hustings  Court  of  the  City  of  Rich 
mond,  by  the  Conmionwealth  of  Yiri^nia,  he 
was  conyicted  and  sentenced  to  pay  a  fine  of 
fifty  dollars.  Your  petitioner  applied  to  the 
Supreme  Court  of  Appeals  of  sua  State  for  a 
writ  of  error  to  reyerse  this  Judgment,  but  that 
court  refused  to  award  the  same.  Your  peti- 
tioner then  applied  to  this  Honorable  Court  for 
a  writ  of  error,  which  was  awarded,  and  the 
Judgment  of  the  Supreme  Court  of  Appeeds  oi 
Virginia  was  reyerwd  at  the  last  term  of  this 
court,  and  this  court's  mandate  was  sent  to  said 
supreme  court  of  appeals  directing  it  to  reverse 
thejudgment  of  said  Hustings  Court. 

Your  petitioner  placed  the  mandate  or  this 
court  in  the  hands  of  Hon.  L.  L.  Lewis,  presi- 
dent of  the  Supreme  Court  of  Appeals  of  the 
State  of  Yirginia,in  the  month  of  June,  1887,  and 
prayed  that  such  proceedings  might  be  taken 
as  would  cause  the  Judgment  of  raid  Hustings 
Oourt  to  be  reyersed.  i^eyertheless,  up  to  tms 
daysaid  Supreme  Court  of  Appeals  of  the  State 
of  Virginia  nas  taken  no  action  in  the  matter, 
and  t&  Judgment  and  sentence  of  said  Hust- 
ings Court  of  the  City  of  Richmond  against 
your  petitioner  remidns  in  full  force  and  unre- 
yerseo.  Your  petitioner  prays,  therefore,  that 
this  Honorable  Court  win  tsike  such  action  in 
the  premises  as  wHI  cause  saidjudgment  to  be 
reymed.  The  said  Supreme  Court  of  Appeals 
and  the  said  Hustings  Court  are  both  in  session 
at  this  time. 

WM.L.ROYAUU 

Mr.  Ohi^  JueHee  W»lt«  deliyered  the  opin- 
ion of  the  oourt: 

Tkie  motion  ie  denied.  It  does  not  appear 
that  the  oetitioner  baa  eyer  applied  to  the 
Supreme  Court  of  Appeals  of  Ytennia  to  carry 
tiie  mandate  of  this  court  into  ^ifigw 


Sn  or  ¥«■>  im 
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V.  B.  1-17,  81  L.  629,  WILLAMBTTB  IBON-BBIDGS  00.  T, 
HATCH, 
Beview. —  On  bill  for,  reyersal  can  onlj  be  had  for  errors  of  law 
apparent  on  record,  p.  7. 

Approved  in  Freeman  t.  Clay,  62  Fed.  7,  t  U.  S.  App.  254,  bnt 
finding  error  on  record;  King  t.  Blkbom,  etc.  Land  Tmat,  80  Fed. 
836,  42  U.  &  App.  404,  affirming  mle;  Beed  t.  Stanly,  89  Fed.  433, 
holding  decision  on  questions  of  fact,  condoslTe  in  bill  of  reriew. 

NsTlgable  waters. —  Obstructions  in,  are  offenses  against  States 
only.  In  absence  of  act  of  Congress,  p.  8. 

Approved  in  Monongahela  Nav.  Co.  t.  United  States,  148  U.  8. 
888,  87  L.  470,  IS  8.  Ct.  629,  but  holding  Congress  may  order  ob- 
structions removed;  Luxton  v.  North  Blver  Bridge  Co.,  158  U.  S.  588, 
88  L.  811,  14  8.  Ct  S^,  but  upholding  Congress*  power  to  incorpo- 
rate company  to  bri<Ige  navigable  interstate  stream;  Lake  Shore, 
etc  By.  V.  Ohio,  105  U.  S.  366,  41  L.  748,  17  8.  Ct  857,  holding  act 
of  1890,  giving  secretary  of  war  authority  concerning  bridges,  does 
not  deprive  States  of  authority  to  build;  Kenyon  v.  Knipe,  46  Fed. 
814,  holding  whether  erections  in  water  within  State  are  nuisances, 
not  Federal  question;  Bhea  v.  Newport  etc,  B  Co.,  50  Fed.  22,  and 
Oregon  City  Transp.  Co.  t.  Columbia,  etc.  Bridge  Co.,  68  Fed.  550, 
both  sustaining  erection  of  bridges;  United  States  t.  Belllngham 
Bay  Boom  Co.,  81  Fed.  061,  48  U.  S.  App.  449,  booms,  piers  and 
dams;  Stockton  v.  Powell,  29  Fla.  47.  10  So.  694,  15  L.  B  A.  48,  up- 
holding act  authorising  county  to  Improve  river;  Dugan  v.  State, 
125  Ind.  182,  25  N.  B.  172,  9  L.  B  A  322,  affirming  conviction  for 
piloting  picnic  steamer  on  Sunday;  Bgan  v.  Hart  45  La.  Ann.  1868, 
14  So.  246,  sustaining  closing  of  stream  by  dam;  State  v.  Leighton, 
83  Me.  421,  22  AtL  381,  affirming  conviction  for  destroying  bridge 
over  navigable  stream;  Adams  v.  Ulmer,  91  Me.  54,  39  AtL  350, 
holding  erection  of  bridge,  authorized  before  1880,  requires  no  Fed- 
eral permission;  J.  S.  Keator  Lumber  Co.  v.  St  Croix  Boom  Corp., 
72  Wis.  91,  7  Am.  St  Bep.  855,  68  N.  W.  540,  upholding  authorizatioa 
of  log  booms;  Falls  Mfg.  Co.  v.  Oconto  Blver  Imp.  Co.,  87  Wis.  151, 
58  N.  W.  26L  sustaining  erection  of  flooding  dams,  as  against  prior 
milldam-owners.  Approved,  arguendo,  in  Wisconsin  t.  Pelican  Ins. 
Co.,  127  U.  S.  296.  82  L.  245,  8  S.  Ct  1877.  and  dissenting  opinion  in 
Loisy  V.  Hardin,  135  U.  S.  150,  34  L.  147,  10  &  Ct  609,  arguendo. 
8ce  27  Am.  St  Bep.  554,  note. 
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126  n.  8. 1-lT  Notes  on  U.  S.  Reports. 

Distingnished  In  United  States  ▼.  Rio  Grande  Irr.  Go^  174  U.  8. 
703,  19  S.  Ot  775,  denying  right  of  territory,  by  obstmctinf  part  %i 
stream  therein,  to  impair  navigability  elsewhere;  United  States  t. 
North  Bloomfleld,  etc.,  Mln.  Go.,  58  Fed.  627,  holding  govemment 
may  sne  to  enjoin  obstruction  unauthorized  by  State:  Greenwood  t. 
Westport,  63  Oonn.  608,  60  Fed.  577,  holding  admiralty  may  reUere 
against  obstruction  of  streams. 

States,  on  admission,  acquire  all  soTereignty  of  original  States, 
and  ordinance  ot  1787  became  inapplicable,  p.  0. 

Approved  In  Shiyely  ▼.  Bowlby,  152  U.  S.  34,  38  L.  844,  14  8.  Ct 
560,  holding  erection  of  bridges,  etc,  within  prerogatiTe  of  States: 
Ward  T.  Race-Horse,  163  U.  S.  513,  41  L.  247,  16  a  Ot  107d,  holding 
Indian  treaty  privilege  to  himt  on  public  lands  does  not  snrvlTe  ad- 
mission of  State;  Stockton  t.  Powell,  29  Fla.  45,  10  So.  603,  16  L. 
R.  A.  48,  upholding  State  riyer-improvement  bonds;  Grand  Rapids 
T.  Powers,  89  Mich.  102,  28  Am.  St  Rep.  280,  50  N.  W.  663,  14  L.  R. 
A.  508,  and  n.,  holding  rights  over  streams  in  territory  embraced  in 
said  ordinance,  subject  to  laws  of  States  carved  therefrom;  J.  8. 
Keator  Lumber  Co.  v.  St  Croix  Boom  Corp.,  72  Wis.  84,  7  Am.  St 
Rep.  850,  38  N.  W.  537,  upholding  erection  of  booms;  State  v.  Dis- 
trict Board,  etc.,  76  Wis.  207,  20  Am.  St  Rep.  58,  44  N.  W.  977,  7  L. 
R.  A.  340,  holding  provision  for  fostering  religion,  in  ordinance  of 
1787,  not  applicable  to  State. 

States. —  Oregon  admission  act  making  navigable  waters  free,  re- 
fers to  political,  not  physical  obstructions,  p.  12. 

Approved  in  Rhea  v.  Newport  etc,  R.  Co.,  50  Fed.  20,  holding 
•bstruction  while  erecting  bridge,  not  unlawful;  Pacific  Gas  Imp. 
Co.  V.  BUert  64  Fed.  427,  similarly  construing  act  admitting  CaH- 
fomia;  J.  8.  Keator  Lumber  Co.  v.  St  Croix  Boom  Corp.,  72  Wis.  86. 
7  Am.  St  Rep.  851«  88  N.  W.  538,  similarly  construing  like  words 
in  act  admitting  Wisconsin;  Falls  Bifg.  Co.  v.  Oconto  River  Imp. 
Co.,  87  Wis.  152,  58  N.  W.  262,  upholding  law  allowing  erection  of 
flooding  dams. 

Navigable  waters. —  States  have  power  over,  until  Congress  acts, 
when  it  is  not  concluded  by  State's  acts,  and  may  abate  erections 
therein,  p.  12. 

ReaflEirmed  in  Greenwood  v.  Westport  63  Conn.  595,  60  Fed.  571. 
Approved  in  Monongahela  Nav.  Co.  v.  United  States,  148  U.  8.  386, 
836,  37  L.  471,  13  S.  Ct  630,  holding  Congress  may.  compel  removal 
of  lock;  Luxton  v.  North  River  Bridge  Co.,  153  U.  S.  582,  38  L.  811, 
14  S.  Ct  898,  holding  Congress  may  create  corporation  to  bridge 
navigable  water  between  States;  United  States  v.  Debs,  64  Fed.  743, 
holding  interference  with  commerce  punishable  by  Federal  law; 
United  States  v.  Bellingham  Bay  Boom  Co.,  81  Fed.  668.  48  U.  & 
App.  451,  holding  question  of  osnstruction  In  compliance  with  State 
laws,  one  for  State  alone. 


fOI  Kotes  on  U.  a  Reports  125U.fi.  ia-3» 

VwigablA  wttten. —  Congress,  by  Improving  State  river,  does  not 
awnme  poUoe  power  thereover,  p.  18. 

Approved  in  Stockton  v.  Powell,  29  Fla.  50,  10  So.  095,  15  L.  B» 
A.  49,  bokUng  fact  that  Federal  government  is  making  improve 
ments  on  river,  does  not  preclude  State  to  Improve  at  ditferent 
places. 

Disttngoisbed  in  United  States  v.  North  Bloomfield,  etc,  Min.  Co^ 
6S  Fed.  629,  holding  appropriation  for  improving  California  rivers 
conferred  Federal  Jurisdiction  over  salt  to  enjoin  deposit  of  debris. 

Va-vigable  waters. —  In  making  city  a  port  of  entry,  Congress  does 
not  Invade  State's  police  power,  exercised  In  bridging  it  below  sncb 
city,  p.  14. 

125  U.  S.  lS-59,  81  L.  607,  NEW  ORLBANS  WATER  WORKS  v. 
LOUISIANA  SUGAR  CO. 
▲ppeaL —  Louisiana  Supreme  Court's  opinion  is  part  of  record  on 
error  to  Supreme  Court,  p.  27. 

Applied  in  Thompson  v.  Maxwell  Land-Grant  Co^  168  U.  S.  456, 
42  L.  541,  18  S.  Ct  123,  to  New  Mexico  decision. 

Courts. —  Supreme  Court  may  only  review  State  decision  deciding 
Federal  question  adversely,  p.  29. 

Oourts.— It  must  appear  that  same  law,  not  Judicial  decision  er 
executive  act,  be  claimed  to  Impair  contract,  p.  80. 

AiH^roved  in  Hanford  v.  Davies,  51  Fed.  259,  and  Ray  v.  Natural 
Gas  Co.,  138  Pa.  St  591,  21  Am.  St  Rep.  928,  20  Atl.  1067,  12  L.  R.  A. 
293,  and  n.,  both  reaffirming  rule;  St  Paul,  etc.,  Ry.  v.  Todd  Co.» 
142  U.  8.  286.  85  Lw  1015,  12  S.  Ct  282,  and  Brovm  v.  Smart  145  U. 
&  458^  86  L.  775,  12  S.  Ct  959,  both  declining  Jurisdiction  where  im- 
pairment claimed  was  by  Judicial  decision;  Kentucky  v.  Louisville 
Bridge  Co.,  42  Fed.  246,  applying  rule  to  right  to  remove  cause; 
Bacon  v.  Texas,  163  U.  S.  216,  220,  224.  41  L.  136.  187,  138.  16  S.  Ct 
1027,  1028;  1030,  question  of  impairment  by  subsequent  law  Is  nec- 
essary to  give  Jurisdiction;  Douglas  v.  Kentucky,  168  U.  S.  502,  4S 
L.  558,  18  S.  Ct  204,  and  Chicago,  etc.,  R.  R.  v.  Nebraska,  170  U.  8. 
68,  42  L.  952,  18  S.  Ct  517,  both  assuming  Jurisdiction  of  question 
of  existence  of  contract  obligation,  and  impairment  thereof  by  law; 
Water-Power  Co.  v.  Street  Ry.,  172  U.  S.  487,  19  S.  Ct  251,  assum- 
ing Jurisdiction  to  construe  contract  claimed  to  be  impaired  by 
Buhsequent  State  law. 

Distinguished  in  s^arate  opinion  in  Canal  Oo.'s  Case,  83  Md.  680, 
05  AtL  3G6,  and  dissenting  opinion  In  Gage  v.  Gage,  66  N.  H.  800,  29 
AtL  562,  28  Lb  R.  A.  864,  and  n.,  arguendo. 

Oovrts. —  Any  enactment  having  force  of  law,  e  g.,  municipal  or^ 
dinance,  is  a  law  In  this  sense,  p.  31. 

Approved  In  Capital  City  Gas-Light  Co.  v.  Des  Moines,  72  FM. 
4M)dlnance  regulating  gas  franchise  is  State  legislation;  Hamiltoo 
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Ga»-Llffht  Go.  ▼.  Hamilton  City.  146  U.  &  26d,  86  L.  MT,  IS  &  Ot 
92,  municipal  ordinance  not  passed  under  leglslatlTe  aiit]i«rit]r»  to 
not  law;  dissenting  opinion  In  Receiver  t.  City,  4B  La.  Ann.  848»  21 
So.  887,  37  L^  R.  A.  565,  majority  refusing  to  comi>el  payment  liy 
city  of  garbage  contract  treated  as  void;  Daly  ▼.  Morgan,  60  Md. 
482,  16  AtL  296,  1  L.  R.  A.  764,  and  n^  construing  article  15,  dedan- 
tion  of  rights;  Bacon  y.  Texas,  163  U.  S.  216,  41  L.  186,  16  &  Ot  1027, 
arguendo. 

Courts.— But  ordinance  permitting  laying  of  water  pipes  to  Ucoise, 
not  a  law,  for  this  Jurisdictional  purpose,  p.  31. 

Approved  In  Missouri  t.  Harris,  144  U.  S.  211,  86  L.  409,  12  8.  Ot 
839,  where  State  court  denied  county's  power  to  make  contract  sued 
on;  Oentral  Land  Co.  t.  Laidley,  159  U.  8.  Ill,  40  L.  94,  16  &  Ct  82, 
denying  jurisdiction  where  validity  of  law  involved  was  admitted; 
New  Orleans  Water-Works  Co.  v.  Southern  Brewing  Co.,  36  Fed. 
833,  834,  835,  836,  following  State  Supreme  Court's  construction  of 
Identical  franchise. 

•  Distinguished  In  Westerly  Water  Works  v.  Westerly,  75  Fed.  190, 
191,  construing  Rhode  Island  statutes  of  March  80,  1882,  and  May 
2,  1884,  authorizing  water  contracts. 

Courts. —  Federal  courts  are  not  restricted  to  Federal  questlonfl 
where  case  originates  therein,  p.  32. 

Cited  In  Capital  City  Gas-LIght  Co.  v.  Des  Molnea,  72  Fed.  837, 
and  Westerly  Water  Works  v.  Westerly,  76  Fed.  191,  arguendou 

Courts. —  When  Supreme  Court  may  review  State  dectolons  on 
Impairment  of  contracts,  stated,  p.  88. 

Approved  in  Winona,  etc,  R.  R.  v.  Plalnvlew,  148  U.  flw  898,  86  L. 
200,  12  S.  Ct.  538,  declining  jurisdiction  where  law  upheld  was  prior 
to  contract;  Wilmington,  etc.,  R.  R.  v.  Alsbrook,  146  XT.  S.  293,  86  U 
978,  13  S.  Ct  76,  assuming  jurisdiction  where  question  was  as  to 
Impairment  of  charter  exempting  from  taxation;  Mobile,  etc,  R.  R. 
▼.  Tennessee,  153  U.  S.  493,  38  L.  796,  14  S.  Gt  970,  assuming  Juris- 
diction to  review  State  decision  upholding  tax  law  Impairing  charter 
exemption;  Huntington  v.  Attrill,  146  U.  S.  684,  36  K  11B3,  18  &  Gt 
234,  and  dissenting  opinion  In  Cornell  v.  Green,  168  U.  &  61,  41  L. 
78,  16  S.  Ct  971.  arguendo. 

Courts. —  It  cannot  review  State  decision  denying  contract  obliga- 
tion Independently  of  law  claimed  to  impair  it,  p.  88. 

Approved  in  San  Francisco  v.  Itsell,  183  U.  &  66,  88  L.  571,  10  a 
Gt  242,  Blount  v.  Walker,  184  U.  S.  614,  33  L.  1038,  10  S.  Gt  606^ 
Winona,  etc,  R.  R.  v.  Plalnvlew,  148  U.  S.  892,  86  L.  200,  12  S.  Gt 
537,  and  Bank  of  Commerce  v.  Tennessee,  161  U.  8.  144,  40  Lw  649, 
16  S.  Gt  460,  all  reaffirming  rule;  Kreiger  v.  Shelby  R.  R.^  125  U.  S. 
46,  81  L.  678,  8  S.  Gt  756,  where  decision  of  State  court  disregarded 
law  complained  of;  De  Saussure  v.  Galllard,  127  U.  S.  234,  82  U  183; 
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8  fi.  Ot  lOeS,  and  Hale  t.  Aken,  182  0.  &665,88U4l6^10a.€lt 
175,  where  State  courts  mmecessarllj  decided  Federal  gnestkMMi; 
Bnstls  T.  Bones,  150  XT.  B.  870,  87  Jj.  1118,  14  8.  Ct  184,  wheM  de- 
t^mlnatlon  of  Federal  question  was  unnecessary;  Dower  v.  Bleb- 
ards,  151  U.  S.  668,  88  L.  806,  14  S.  Ot  465,  refusing  to  rerlew  ques- 
tion of  fact    See  66  Am.  St.  Bep.  885,  note. 

Distinguished  in  McGuUough  t.  Virginia,  172  U.  a  116,  19  S.  Ot 
189  (see  dissenting  opinion  In  172  U.  S.  126,  19  S.  Ct  143),  where 
State  court's  Judgment  Incidentally  gare  effect  to  subsequent  stat- 
ute; separate  opinion  In  Canal  Co.*s  Case,  88  Md.  626,  86  AtL  866, 
arguendo. 

125  U.  8.  89-46»  81  U  675,  KBEIGBB  t.  SHBI/BY  B.  B. 

Courts. —  To  reTlew  State  decision  under  obligation  clause.  State 
court  must  have  giyen  effect  to  alleged  impairing  statute,  p.  44. 

Courts. —  State  opinion  required  to  be  written  and  recorded,  may 
be  examined  to  find  grounds  of  judgment  p.  44. 

Beaffirmed  In  Dale  Tlle-Mfg.  Co.  t.  Hyatt  126  U.  S.  64,  81  L.  686, 
8  8.  Ct  759,  Dibble  t.  Belllngham  Bay  Land  Co.,  163  U.  S.  69,  41  L. 
74,  16  S.  Ct  941,  Thompson  ▼.  Maxwell  Land-Grant  Co.,  168  XT.  S. 
466,  42  L.  541,  18  S.  Ct  123,  and  Water-Power  Co.  ▼.  Street  By.,  172 
U.  S.  489,  19  S.  Ct  252.  Cited  In  dissenting  opinion  In  O'Keil  y. 
Vermont  144  U.  8.  350,  86  L.  462,  12  S.  Ct  703,  arguendo. 

Courts. —  State  judgment  that  later  statute  did  not  change  con- 
tract In  earlier  law,  raises  no  Federal  question,  p.  46^ 

Approyed  In  Hopkins  t.  McLure,  188  U.  8.  886,  88  L.  668,  10  8.  Ct 
409,  and  Henderson  Bridge  Co.  y.  Henderson  City,  141  tJ.  8.  688,  85 
L.  904,  12  8.  Ct  118,  dismissing  writs  where  questions  were  decld«)d 
In  State  courts  on  other  grounds  than  Federal  questions  raised; 
Hancock  y.  Loulsyllle  B.  B^  145  U.  8.  414,  86  L.  757,  12  &  Ct  970, 
following  decision;  Eustls  y.  BoUes,  150  U.  &  870,  87  L.  1118,  14  8. 
Ct  134,  holding  Supreme  Court  finding  it  unnecessary  to  decide 
any  Federal  question,  will  dismiss  writ  of  error. 

125  U.  S.  4e-64,  31  L.  683,  DALB  TILB-MFG.  CO.  T.  HYATT. 

Courts. —  State  decision,  excluding  question  of  patentfs  ymUdlty 
from  contest  oyer  Its  sale,  raises  Federal  question,  p.  5L 

Courts. —  Action  on  agreement  with  licensee  for  royalties,  etc, 
held  not  to  arise  under  patent  laws,  p.  52. 

Approyed  In  Pratt  y.  Pads  G  as-Light  etc^  Co.,  168  U.  8.  260,  42 
L.  460,  18  S.  Ct  64,  holding  incidental  claim  of  defense  that  patent 
is  Inyalld,  will  not  oust  State  jurisdiction;  Pacific  Contracting  Co. 
y.  Union,  etc..  Contracting  Co.,  80  Fed.  738,  upholding  Federal  juris- 
diction to  determine  existence  of  license,  but  not  to  enforce  same; 
Silyer  y.  Holt  84  Fed.  811,  holding  suit  to  enforce  contract  between 
author  and  publisher,  not  under  Federal  copyright  laws;  Hyatt  y. 
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Ingans,  124  N.  Y.  102,  104,  26  N.  B.  287.  288,  holding  Hc^iseeB 
not  qnestlon  validity  of  patent  as  defense  to  action  for  royalties; 
Mayer  v.  Hardy,  127  N.  Y.  132,  27  N.  B.  838,  holding  State  conrt  has 
jurisdiction  to  construe  license.  Under  authority  of  principal  case, 
following  have  been  held  not  to  Involve  patent  laws:  Felix  v.  Scham- 
weber,  125  U.  S.  58,  31  L.  688,  8  S.  Ot  761,  action  on  agreement  to 
pay  royalties;  Marsh  v.  Nichols,  140  U.  8.  856,  85  L.  417,  11  8.  Ct 
802,  State  court  decree.  In  action  to  enforce  specific  performance  of 
patent  contract;  Wade  v.  "Lawder,  165  U.  S.  627,  41  L.  852,  17  S.  OL 
427,  suit  to  enforce  or  annul  contract,  patent  being  subject-matter; 
Williams  V.  Star  Land  Ck>.,  35  Fed.  371,  bill  to  enjoin  use  of  patent 
unwarranted  by  assignment;  Washburn,  etc,  Mfg.  Go.  v.  Cincin- 
nati, etc..  Fence  Co.,  42  Fed.  679,  suit  to  enforce  payment  of  royalty; 
Holt  V.  Indiana  Mfg.  Co.,  80  Fed.  3,  46  U.  S.  App.  717,  suit  to  enjoin 
collection  of  State  tax  on  patent  rights;  Havana  Press-DrUl  Co.  v. 
Ashurst,  148  111.  139,  35  N.  B.  880,  bill  to  compel  accounting  for  use 
of  patent;  Shoemalier  v.  South  Bend,  etc.,  Co.,  135  Ind.  475,  35  N.  E. 
282,  22  L.  R.  A.  333,  suit  to  enjoin  interference  with  patent  rights  by 
false  statements,  etc.;  Lamson  v.  Martin,  159  Mass.  559,  85  N.  E. 
79,  bill  for  transfer  of  patent;  Waterman  v.  Shipman,  130  N.  Y.  307, 
29  N.  E.  113,  action  to  determine  whether  license  has  been  given; 
Hubbard  v.  Allen,  123  Pa.  St,  209.  16  AtL  775,  action  to  enforce 
contract  for  payment  of  royalties. 

Distinguished  In  St  Paul  Plough  Works  v.  Starling,  127  XJ.  S.  378, 
32  L.  253,  8  S.  Ct.  1328,  action  against  licensee  on  contract,  validity 
of  patent  being  questioned;  United  States  v.  Palmer,  128  13.  S.  269,  32 
L.  444.  9  8.  Ct.  106,  holding  Court  of  Claims  has  jurisdiction  over 
claim  for  use  of  patent  by  government;  White  v.  Rankin,  144  U.  8. 
639,  36  L.  573,  12  S.  Ct.  772,  where  bill  was  for  Infrhigement,  and 
answer  set  up  contract;  Elgin,  etc..  Pump  Co.  v.  Nichols,  65  Fed. 
'217.  24  U.  S.  App.  542,  holding  Federal  jurisdiction.  Invoked  by 
filing  bin  for  infringement,  cannot  be  defeated  by  plea  of  license 
admitting  validity  of  patent 

Courts. —  Supreme  Court  may  ascertain  grounds  of  judgment  from 
New  York  court's  opinion,  p.  53. 

Miscellaneous.-—  In  re  Ingalls,  139  U.  &  549,  85  L.  266,  U  a  Ot 
658,  to  point  of  practice. 

125  U.  S.  54-60,  31  L.  687.  FELIX  v.  8CHARNWBBER. 

Courts. —  Action  for  patent  royalties  Is  not  under  patent  laws,  and 
State  court  has  jurisdiction,  p.  58. 

Approved  in  Silver  v.  Holt  84  Fed.  811,  holding  suit  to  enforce 
contract  between  author  and  publisher,  does  not  arise  under  copy- 
right laws. 

Courts. — 8tate  chief  justice's  certificate  that  Federal  question  In- 
volved, cannot  suffice  for  evidence  thereof,  p.  59. 
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Appror^A  In  Boby  t.  Colehour,  146  U.  8.  100,  36  L.  924,  13  S.  Ot 
tU^  haldltng  record  most  show  existence  of  Federal  question;  PoweU 
T.  Brunswick  Co^  150  U.  8.  439.  37  L.  1136.  14  S.  Ot  168,  and  New- 
port Ught  Go.  T.  Newport,  151  U.  S.  537,  38  L.  262,  14  8.  Ot  432.  like 


125  U.  &  60-70.  81  L.  688,  BANK  OP  BBDBMPTION  t.  BOSTON. 

Banks. —  Exemption  of  sayings-bank  deposits  does  not  render  tax 
of  national  banks  Invalid,  If  otherwise  fair,  p.  67. 

Approved  In  First  Nat  Bank  ▼.  Stone,  88  Fed.  411,  holding  ex- 
emption ot  certain  State  banks,  not  discrimination  against  national; 
Tennessee  t.  Bank  of  Commerce,  53  Fed.  748,  arguendo. 

Banks. —  Saying^  banks  are  not  banking  Institutions,  in  commer- 
cial sense  of  phrase,  p.  68. 

Banks. —  Fact  that  savings  bank  majr  loan  on  personalty  does  not 
render  It  a  banking  Institution,  p.  68. 

Banks. —  R.  S.,  i  5219,  does  not  prohibit  State  tax  of  national  bank 
as  stockholder  in  another,  p.  70. 

Approved  in  People  v.  Coleman,  135  N.  Y.  238,  81  M.  B.  1023,  hold- 
ing foreign  savings  bank  taxable  on  shares  owned  thereby  In 
domestic  bank.    See  69  Am.  St  Rep.  45,  monographic  note. 

Distinguished  in  Owensboro  Nat  Bank  v.  Owensboro,  173  U.  8. 
680,  19  8.  Ct  542,  holding  Kentucky  tax  on  national  banks,  tax  on 
franchises,  and  void. 

125  U.  8.  70-77,  31  L.  643,  ARTHUR  V.  BUTTBBFIEI/D. 

Customs  duties. —  Merchants*  established  designation  of  an  arti- 
cle determines  construction  of  revenue  law,  p.  75. 

Approved  in  Robertson  v.  Salomon,  130  U.  S.  415,  32  L.  996,  9  S. 
Ct  560.  American  Net  etc..  Co.  v.  Worthington,  141  U.  a  472,  36  L. 
823.  12  S.  Ct  56,  Cadwalader  v.  Zeh,  151  U.  S.  176,  38  L.  117,  14  S. 
Ct  290,  and  ''Zante  Currants,**  73  Fed.  188.  all  reaffirming  rule; 
Topllts  V.  Hedden,  146  U.  S.  257,  86  L.  963,  13  S.  Ct  72,  admitting 
evidence  to  show  "  bonnets  for  men  **  was  not  commercial  designa- 
tion of  caps;  In  re  Irwin,  62  Fed.  152,  holding  certain  preparation  of 
** refined  bauxite**  dutiable  as  alumina;  Field  v.  United  States,  78 
Fed.  800,  46  U.  8.  App.  1«  arguendo. 

Oustoms  duties. —  Whether  article  is  doth,  hair,  silk,  etc^  de- 
pends on  predominant  Ingredient  p.  76. 

Approved  in  Falconer  v.  Miller.  98  Fed.  655,  reaffirming  rule:  Ross- 
man  V.  Hedden,  145  U.  8.  568,  36  L.  820,  12  8.  Ct  927,  affirming  S.  0^ 
87  Fed.  101,  holding  goods  similar  to  encaustic  tile,  dutiable  as 
such;  Herman  v.  Robertson,  41  Fed.  881,  applying  rule  to  cloaking 
made  of  hair  and  cotton:  Smith  v.  Rheinstrom,  65  Fed.  986,  31  U.  8, 
App.  271,  holding  cherry  juice  reduced,  with  17  per  cent  alcohol 
added,  dutiable  as  alcoholic  compound:  Wolff  v.  United  States,  71 
Fed.  292,  293.  35  U.  8.  App.  832.  holding  **  SouUche  silk  braid  **  dutl- 
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able  as  mannfactnre  composed  In  part  of  metal;  Dleckerhoff  t. 
Miller,  83  Fed.  654,  applying  rule  to  bindings,  etc  made  of  mobalr; 
Herrman  t.  Robertson,  152  U.  8.  524,  38  L.  538,  14  8.  Ot  687,  argu- 
endo. 

Distinguished  in  Wlebnsch  y.  United  States,  84  Fed.  453,  51  V.  & 
App.  749,  restricting  construction  of  '*  other  manufactures  **  to  alnil- 
lar  goods. 

Customs  duty  on  things  **  not  herein  otherwise  proTlded,**  means 
not  otherwise  in  that  act,  p.  76. 

Approved  in  Arthur  t.  Victor,  127  U.  a  670,  82  L.  202,  8.S.  Ot  1227. 
construing  i  2,  act  of  March  2,  1867. 

Onstoms  duties. —  It  does  not  require  specific  mention  to  exdade 
article  from  non-enumerated  clause,  p.  76. 

Approved  In  Junge  t.  Hedden,  146  U.  8.  238,  86  L.  956^  18  &  Ct 
89,  and  In  re  Wise,  93  Fed.  445,  both  reaffirming  rule;  Mason  t. 
Robertson,  139  17.  S.  627,  35  L.  294,  11  8.  Ot  669,  holding  bichromate 
of  soda  dutiable  as  '*  chemical  compounds  and  salts;  **  Llebenroth  t. 
Robertson,  144  U.  8.  40,  36  L.  337,  12  S.  Ot  608,  holding  photographic 
albums  dutiable  as  manufacture  of  paper;  Aloe  t.  Churchill,  44 
Fed.  52,  holding  "opera-glasses"  dutiable  as  articles  composed 
partly  of  metal;  Wolff  t.  United  States,  71  Fed.  293,  86  U.  &  Appw 
832,  arguendo. 

Distinguished  in  Hartranft  t.  Meyer,  185  U.  8.  288,  34  L.  Ill,  10 
8.  Ct  751,  arguendo. 

125  U.  a  77-90,  81  L.  624.  CUNNINGHAM  T.  NORTON. 

Assignment,  directing  repayment  to  assignor  of  surplus,  after 
paying  consenting  creditors,  is  yalld  In  Texas,  p.  84. 

Approved  in  Tracy  t.  Tuffly.  134  U.  a  221,  33  L.  884,  10  a  Ct  530, 
upholding  assignment  giving  preference  to  consenting  creditors; 
Talley  v.  Curtain,  54  Fed.  50,  8  U.  8.  App.  347,  upholding  couTeyance 
to  trustee,  despite  Invalid  provision  favoring  grantor;  Bank  of  Ldttle 
Rock  V.  Frank,  63  Ark.  28,  58  Am.  8t  Rep.  73,  37  8.  W.  403,  holding 
borrower's  prior  promise  to  prefer  lender  in  deed  of  assignment  does 
not  Invalidate  such  deed. 

Assignment  for  creditors. —  Whether  unauthorized  clause  in,  in- 
validates whole,  depends  on  statute's  policy,  p.  84. 

Approved  in  Bachrack  v.  Norton,  132  U.  a  338,  33  L.  878,  10  a 
Ct  106v  and  MuUer  v.  Norton,  132  U.  8.  505,  33  L.  398,  10  a  Ct  148, 
like  cases;  Peters  v.  Bain,  133  U.  8.  688,  33  L..703,  10  a  Ct  360, 
sustaining  assignment  notwithstanding  invalidity  of  particular  pro- 
vision; Tracy  v.  Tuffly,  134  U.  8.  223.  33  L.  884.  10  8.  Ct  531,  holding 
purpose  of  same  act  was  to  encourage  assignments;  Eau  Clairs 
Grocer  Co.  v.  Hubbard,  97  Wis.  664.  73  N.  W.  571,  holding  con- 
struction upholding  assignment  should  be  adopted  if  possible. 
58  Am.  St  Rep.  99.  note. 
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Aflslgiiinjent  for  ereditors. —  General  description  of  property  as- 
signed, suffices  In  Texas,  p.  90. 

Assignment  averring  indebtedness  wlilcb  assignor  Is  ^  at  present 
unable  to  pay  In  full,"  sufficiently  ayers  insolvency,  p.  tfO. 

Approved  in  Ring  t.  Ohas.  Vogel  Paint  etc,  Oo.,  44  Mo.  App.  IIS, 
holding  failurs  of  creditor  to  attempt  collection  sf  claim*  dTldanes 
of  Insolvency. 

12S  U.  &  90-08,  81  L.  636,  DAVISON  v.  DAVIS. 

Svldenoe. —  Mere  receipt  Is  subject  to  explanation,  but  contract 
therein  is  as  conclusive  as  any  other,  p.  96. 

Sales. —  Receipt  of  note  for  purchase  of  stock,  to  be  delivered  on 
Its  payment,  is  a  conditional  sale,  p.  66. 

Sales. —  Only  equitable  relief  on  conditional  sales  Is  bill  for  relief 
from  condition  or  specific  performance,  p.  98. 

Si>ecillo  performance. —  Right  to  enforce  conditional  sale  is  lost 
by  five  years'  delay  and  Increased  value,  p.  98. 

Approved  in  GalUher  v.  Cadwell,  145  U.  S.  378,  36  L.  740,  12  S.  Ct 
875,  holding  laches  does  not  grow  out  of  mere  passage  of  time; 
Lemoine  v.  Dunklin  Co.,  51  Fed.  492.  10  U.  S.  App.  227.  holding 
twenty-two  years*  delay  after  repudiation  of  trust,  laches;  Jones  v. 
Perldns,  76  Fed.  84,  holding  it  unnecessary  to  show  that  defendant 
has  been  injured  by  delay. 

125  U.  8.  96-108,  31  L.  645,  WBIR  v.  MORDBN. 

Patents. —  Words  *' substantially  as  shown,"  limit  application  to 
kind  described  in  si>eclflcations,  p.  107. 

Approved  in  DidLlnson  v.  Parker,  88  Fed.  412,  and  Campbell, 
etc  Bifg.  Co.  V.  Duplex,  etc..  Press  Co.,  86  Fed.  822,  836,  both  holding 
such  words  negative  broad  construction  of  claim;  American,  etc, 
Mach.  Co.  V.  Pennock,  etc,  Co.,  46  Fed.  255,  holding  road-machine 
patent  830,920,  void;  Haughey  v.  Lee,  48  Fed.  3S4,  holding  patent 
879,644,  for  interfering  device,  void;  Muller  v.  Lodge,  etc.,  Tool  Co., 
69  Fed.  740,  Long  v.  Pope  Mfg.  Co.,  75  Fed.  839,  and  American 
Tobacco  Co.  v.  Streat,  88  Fed.  704,  42  U.  S.  App.  617,  restricting 
patentee  to  device  shown  in  specification  referred  to. 

Distinguished  in  M'Cormick,  etc.,  Macb.  Co.  v.  Aultman,  69  Fed. 
898,  87  U.  8.  App.  299.  reversing  S.  C,  58  Fed.  780,  781,  holding 
mere  use  of  reference  letters  does  not  limit  scope  of  primary 
meritorious  invention. 

Patents. —  Improvement  requiring  only  ordinary  mechanical  skill 
Is  not  patentable,  p.  108. 

Approved  in  Muller  v.  Lodge,  etc.  Tool  Co.,  77  Fed.  630,  47  U.  & 
App.  189,  holding  liberal  interpretation  of  doctrine  of  equivalents 
not  applicable  to  narrow  improvement  of  old  device. 
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Patents. —  Second  claim  of  Weir's  reissue,  for  railroad  frogs.  Is 
not  patentable,  p.  106. 

125  XT.  «.  10&-127,  81  L.  615,  TOMPKINS  T.  PORT  SMITH  BY. 

BaUroad-aid  bonds,  nnder  Arkansas  acts,  1868,  1868,  created  no 
Hen  binding  foreclosure  purchasers  of  road,  p.  127. 

Approyed  in  McKittrick  t.  Arkansas  Cent  Ry.,  VS2V.&  492,  483, 
486,  38  L.  526,  527,  14  S.  Gt  668,  669,  a  Uke  case;  MercantUe  Trust 
Go.  y.  Baltimore,  etc.,  R.  (>>.,  82  Fed.  363,  369,  370,  872,  holding  In- 
terest and  diyidends  of  State  being  payable  from  profits,  it  is  not 
creditor  but  iH^ferred  stoclLhoIder,  without  equitable  lien  on  rail- 
road's property. 

125  U.  S.  128-136,  ai  K  672,  HARTRANFT  y.  LANGFBLD. 

Customs  duties. —  Velyet  ribbons,  principally  of  silk,  held  dutlabls 
as  hat  trimmings,  by  act  of  1883,  p.  133. 

Approved  in  Robertson  y.  Edelhoff,  132  U.  S.  623,  626,  38  L.  480, 
481,  10  S.  Ct  189,  190,  Cadwalader  y.  Wanamaker,  148  U.  S.  538,  540. 
87  L.  838,  839,  13  S.  Ct.  980,  981,  and  Walker  v.  Seeberger,  148  U.  S. 

543,  37  L.  840,  18  S.  Ct  882,  all  following  rule;  Hartranft  y.  Meyer, 
140  17.  S.  545,  87  L.  841,  13  S.  Ct  982  (see  dissenting  opinion  in  148 
U.  S.  547,  87  L.  841,  13  S.  Ct  984),  upholding  submission  to  jury  of 
*^  chief  use  **  of  piece  goods,  largely  used  in  trimming  hats;  Magone 
y.  Wiederer,  159  U.  S.  560,  40  L.  260,  16  S.  Ct  124,  upholding  in- 
struction as  to  chief  use  of  beyelled  glass  clock  face;  United  States 
y.  Nichols,  46  Fed.  359,  '*adhesiye  felt  f<Mr  sheathing  vessels**  in- 
cludes such  felt  though  imported  for  other  uses;  Meyer  y.  Cadwala- 
der, 88  Fed.  865,  866,  867,  969,  970,  60  U.  S.  App.  544,  545,  546,  548, 
552,  reversing  S.  C,  48  Fed.  21«  article's  chief  use,  ordinarily  so 
called,  determines  its  classification. 

Customs  duties. —  Exclusive  use  as  hat  trimmings.  Is  not  essential 
to  classification  as  such,  p.  185. 

Approved  in  Meyer  t.  Cadwalader,  89  Fed.  865,  868,  60  U.  8.  Appu 

544,  545,  552,  arguendo. 

125  U.  S.  186-161,  81  L.  064,  TILGHMAN  v.  PROCTOR. 

Patents. —  On  infringement  suit  at  law,  only  actual  damages  are 
recoverable,  p.  143. 

Approved  in  Lawrence  v.  Hull,  168  Mass.  252,  253,  47  N.  B.  1002» 
limiting  plaintiff  to  nominal  damages  for  unauthorized  use  of  his 
name. 

Patents. —  Damages  for  infringement  generally  measured  by 
royalties  or  license  fees,  but  may  be  trebled,  p.  143. 

Approved  in  Cassidy  v.  Hunt  75  Fed.  1018,  holding,  in  absence  of 
royalty,  Jury  may  consider  what  would  be  reasonable  one;  Fort 
Wayne,  etc.,  R.  R.  v.  Haberkom,  15  Ind.  App.  488,  44  N.  E.  325.  hold- 
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tag  meftsmo  of  damages  to  patentee  from  nee  of  appliance  bf  Meen- 
eee,  yalne  of  patent  generally. 

Patents. —  Infringers'  gains  and  profits  are  recoyerable  upon  liill 
In  equity,  p.  14^ 

Approved  In  Crosby  Valye  Go.  t.  Safety  Valye  Go.,  141  U.  8.  407» 
35  L.  810,  12  8.  Ot  55,  holding  defendant  not  entitled  to  deduction 
for  infringing  articles  destroyed  by  it  before  sale;  Sessions  «. 
Romadka.  145  U.  8.  49,  86  L.  617,  12  8.  Ct  804,  holding  difference 
between  cost  of  patented  article,  and  that  displaced  thereby,  meas- 
ure, in  default  of  royalty;  Webster  Loom  Co.  y.  Higgins,  43  Fed.  676. 
holding  measure  of  damages  difference  between  cost  of  weaving  on 
non-infringing  looms  and  on  infringing  looms;  Rude  y.  Westcott,  180 
U.  8.  163,  82  L.  894,  9  S.  Ct  467,  generally;  Coupe  y.  Royer,  155  U.  & 
682,  89  L.  269,  15  S.  Ot  206,  arguendo. 

Patents.— Infringer  is  liable  in  equity  for  actual,  not  possible 
gains;  if  none,  then  no  decree,  p.  147. 

Approved  in  Sessions  v.  Romadlca,  145  U.  8.  46,  86  L.  616,  12  S. 
Ot  808,  reaffirming  rule;  Keystone  Mfg.  Co.  y.  Adams,  151  U.  8. 
148,  88  L.  106,  14  8.  Ct  298,  holding  only  nominal  damages  recover- 
able where  patentee  failed  to  show  actual  profits;  Belknap  v.  Schlld. 
161  U.  8.  26,  40  L.  604,  16  8.  Ct  448,  holding  defendants  liable  only 
for  such  profits  as  have  accrued  to  themselves. 

Patent  act  1870,  authorizes  court  to  award  and  treble  plaintiff's 
damage  in  excess  of  defendants'  profits,  p.  148. 

Patents. —  Infringer  cannot  escape  liability  under  decision  in  an- 
other infringers'  favor,  afterwards  overruled,  p.  140. 

Approved  in  Ross  v.  Ft  Wayne,  68  Fed.  470,  24  U.  8.  App.  118, 
holding  expiration  of  patent  before  application  for  preliminary  in- 
junction, does  not  deprive  jurisdiction  to  award  damages. 

Patents.— Master's  findincrs  as  to  infringers'  profits,  etCn  will  be 
followed,  unless  clearly  shown  wrong,  p.  150. 

Reafllrmed  in  Cailaghan  v.  Myers,  128  U.  8.  666^  82  L.  562,  9  8.  Ot 
191,  Kimberly  v.  Arms,  129  U.  S.  524,  82  L.  768,  9  8.  Ct  359,  Boescb 
V.  Grftff,  133  U.  S.  705,  33  L.  791,  10  8.  Ct  381,  Camden  v.  Stuart 
144  U.  8.  119,  86  L.  868,  12  8.  Ct  590,  Crawford  v.  Neal,  144  U.  S. 
696,  86  L.  557, 12  S.  Ct  762,  Furber  v.  Ferris,  145  U.  8.  131,  86  L.  651. 
12  8.  Ct  821.  Warren  v.  Keep,  155  U.  S.  267,  39  Ia  145,  15  8.  Ot  88. 
Henry  v.  Travelers'  Ins.  Co..  42  Fed.  364,  Keep  v.  Fuller,  42  Fed. 
897,  Central  Trust  Co.  v.  Wabash,  etc.,  Ry.,  57  Fed.  445,  Clyde  v. 
Richmond,  etc.,  R.  Oo^  59  Fed.  309,  Wheeler  v.  Billings,  72  Fed.  815, 
M  U.  8.  App.  419,  Bmil  Klewert  Co.  v.  Juneau,  78  Fed.  712,  47  U.  8. 
App.  894,  Central  Trust  Co.  v.  Bast  Tennessee  Land  Co.,  79  Fed.  20, 
Central  Trust  Co.  v.  Bast  Tennessee,  etc.,  B.  Co.,  80  Fed.  626,  47 
U.  8.  App.  663,  Mercantile  Trust  Co.  t.  Farmers'  Loan,  etc,  Co.,  81 
Fed.  259,  49  U.  8.  App.  472,  Lake  Brie,  ete^  R.  Go.  t.  Fremont 
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Fed.  731,  Holisgs  t.  Hullngs  Lumber  Co.,  38  W.  Va.  870,  IS  8.  B. 
627,  and  Hartman  ▼.  Evans,  38  W.  Va.  677,  18  S.  B.  813,  all  holding 
every  presumption  favors  correctness  of  decisions  of  commissioners 
in  chancery,  and  of  masters;  Metropolitan  Nat.  Bank  t.  Rogers,  53 
Fed.  779,  3  U.  S.  App.  406.  Warren  v.  Burt,  58  Fed.  106^  12  U.  S. 
App.  591,  Gnnn  v.  Black,  60  Fed.  155,  19  U.  S.  App.  477,  Paxson  v. 
Brown,  61  Fed.  883,  27  U.  S.  App.  49,  United  States  v.  Winona,  etc, 
R.  Ck).,  67  Fed.  962,  32  U.  S.  App.  272.  Latta  v.  Granger,  68  Fed.  72, 
32  U.  8.  App.  342.  Snider  v.  Dobson,  74  Fed.  758.  40  U.  &  App.  Ill, 
Ottenberg  v.  Ck)mer,  76  Fed.  266,  40  U.  S.  App.  320,  34  L.  B.  A«  622, 
Tate  V.  Holmes,  76  Fed.  667,  44  U.  S.  App.  702,  Denver,  etc,  R.  Co. 
V.  Ristins,  77  Fed.  59,  40  U.  S.  App.  579,  Farmers'  Loan,  etc..  Go.  v. 
M'Clure,  78  Fed.  210.  49  U.  S.  App.  46.  and  Mann  v.  Keene  Guaranty, 
etc.  Bank,  86  Fed.  53,  57  U.  S.  App.  637.  all  holding  trial  court's  find- 
ing^ presumptiyely  correct,  and  only  to  be  disregarded  for  error,  ap- 
parent on  face;  The  Cayuga.  59  Fed.  488.  16  U.  S.  App.  577,  and 
The  Elton.  83  Fed.  520,  42  U.  S.  App.  666.  applying  rule  to  findings 
of  commissioner  in  admiralty;  Kunsemiller  v.  Hill,  86  Fed.  200,  57 
U.  8.  App.  526,  holding,  in  deciding  whether  evidence  supports  theory, 
finding  and  decree  are  to  be  regarded  presumptively  correct;  De  Cor- 
dova V.  Korte,  7  N.  Mex.  682,  683.  41  Pac  528,  holding  reversal  of 
master's  report,  on  conflicting  evidence,  error;  Cann  v.  Cann,  40  W. 
Va.  152.  20  S.  B.  914.  arguendo. 

Distinguished  in  Nat.,  etc.  Paper  Co.  v.  Dayton,  etc.  Novelty  Co., 
91  Fed.  826,  where  master  withdrew  report,  and  filed  second  report 
differing  therefrom;  Medler  v.  Albuquerque  Hotel,  etc,  Oo^  6  N. 
Mex.  340.  28  Pac  553,  holding  chancellor  may  disregard  findings  of 
master  commissioned  to  take  proofs  and  report  same  with  his 
findings. 

Patsnts. —  Plaintiff  has  burden  of  showing  amount  of  infringer's 
profits,  p.  151. 

Patents. —  In  equity,  damages  do  not  bear  interest  against  In- 
fringer until  Judicially  found  from  master's  report,  p.  161. 

Approved  in  Keep  v.  Fuller,  42  Fed.  890,  Winchester,  etc.  Arms 
Co.  V.  American,  etc.  Cartridge  Co.,  62  Fed.  281,  and  Rose  v.  Hirsh, 
94  Fed.  180.  allowing  interest  from  date  of  filing  master's  report; 
Railroad  v.  WaUace.  91  Tenn.  41,  17  S.  W.  883.  14  L.  B.  A.  549,  hold- 
ing interest  not  allowable  on  damages  for  death. 

Distinguished  in  Nashua,  etc^  R.  Corp.  v.  Boston,  etc,  R.  Gorp^, 
91  Fed.  250,  21  U.  Sw  App.  50,  allowing  interest  from  filing  of  blU. 

125  U.  a  161-171,  81  L.  638.  CHICAGO  v.  TAYLOR. 

Torts. —  Consequential  damages  to  private  property  from  pnbUc 
improvements,  are  not  actionable,  p.  165. 

Approved  in  Osborne  v.  Missouri  Pac  Ry.,  147  U.  SL  264,  87  L. 
159,  13  S.  Ot  301,  holding  Injunction  against  railroad  not  proper 
where  property  would  merely  be  injured;  Meyer  v.  Richmond,  172 
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U.  8.  06,  10  8.  Ot  111,  where  Injury  was  caused  by  railroad  using 
part  of  street;  Garrett  t.  Lake  Boland,  etc..  By.,  79  Md.  282,  28  AtL 
832,  24  L.  B.  A.  898,  holding  erection  In  street  of  snpport  for  elerated 
railroad,  not  deprlyatlon  of  property  of  abutting  owner;  Bohl  ▼. 
Union  Depot  C!o.,  98  Mich.  e01«  S7  N.  W.  831«  23  L.  B.  A.  894,  where 
plaintiff's  access  was  made  InconyenJent  by  erection  of  depot;  Gray 
▼.  Dallas,  etc..  By.,  18  Tex.  Giv.  App.  165,  86  &  W.  355,  denying 
recovery  for  damages  consequent  upon  laying  street-railway  tracks; 
Banman  ▼.  Boss,  167  U.  8.  587,  42  L.  287,  17  8.  Ct  981,  arguendo. 

Bmlnsint  domain. —  Illinois  Oonstitution,  1870,  glyes  compensation 
for  consequential  damage  to  private  property  by  public,  xk  168. 

Approved  in  Eachus  t.  Los  Angeles,  etc^  By.,  103  Gal.  618,  42  Am 
8t  Bep.  158,  87  Pac  752,  and  Brown  y.  Seattle,  5  Wash,  41.  81  Pae 
810,  IB  L.  B.  A.  164,  both  holding  abutting  owner  may  recoyer  for 
change  of  grade,  obstructing  access;  Pueblo  y.  Strait,  20  Golo.  20,  46 
Am.  St  Bep.  277,  36  Pac.  792,  24  L.  B.  A.  895,  holding  building  yia- 
duct  entitles  abutting  owner,  whose  access  has  been  Impaired,  to 
compensation;  Pause  y.  Atlanta,  98  Ga.  98,  58  Am.  St  Bep.  283,  26 
S.  E.  491,  holding  construction  of  any  improyement  in  street  injur- 
ing abutting  property,  gives  right  to  compensation;  Henderson  y. 
McClaln,  —  Ky.  — ,  43  S.  W.  702,  39  L.  B.  A.  851,  holding  injury  to 
property.  Justifying  compensation,  need  not  be  physical;  Griffin  y 
Railroad,  41  La.  Ann.  810.  6  So.  624,  where  railroad  built  embank- 
ment obstructing  plalntifTs  access;  Vanderlip  y.  Grand  Rapids,  73 
Mich.  536,  41  N.  W.  682,  3  L.  R.  A.  253,  and  n^  where  raising 
embankment  buried  part  of  dwelling;  Vicksburg  y.  Herman,  72 
Miss.  217.  16  So.  435,  holding  liko  (Mnistitntional  provision  ren- 
dered city  liable  for  damages  from  lowering  grade;  Spencer  v. 
Metropolitan  St  By.,  120  Mo.  160,  23  S.  W.  127,  22  L.  R.  A. 
672,  holding  right  of  owner  to  use  of  streets  adjoining  his 
land,  property;  Searle  v.  Lead,  10  S.  Dak.  3ia  73  N.  W.  108. 
89  L.  B.  A.  848,  holding  allegation  that  city  threatened  to  dam* 
age  property  by  changing  grade,  sufficient  to  support  injunction; 
Gainesville,  etc..  By.  v.  Hall.  78  Tex.  175.  22  Am.  St  Bep.  47. 
14  8.  W.  261,  9  L.  B.  A.  301,  and  n.,  allowinjc  recovery  for  damage 
to  land  from  construction  of  railroad,  not  thereon;  Gooper  v.  Dallas. 
83  Tex.  242.  29  Am.  St  Bep.  646,  18  S.  W.  505,  holding  dty  liable 
for  damage  to  property  from  overflow  of  water  caused  by  raising 
street  grade;  Blair  v.  Gharleston,  43  W.  Va.  68,  64  Am.  St  Bep.  848, 
26  8.  B.  844,  86  L.  B.  A.  856,  holding  one  purchasing  after  adoption  of 
plan  to  change  grade,  may  recover  damages  caused  by  actual  grad- 
ing; dissenting  opinion  In  Ashland,  etc  By.  v.  Faulkner,  —  Ky.  — , 
45  8.  W.  289,  46  L^  B.  A.  562,  and  n.,  majority  holding  abutting 
owner  not  entitled  to  compensation  for  use  of  turnpike  by  railroad. 
See  80  Am.  8t  Bep.  887.  note. 

Distinguished  in  Meyer  v.  Bichmond,  172  U.  8.  96,  19  &  Ot  IIZ 
wbcM  constitutional  provision  was  different;  Buhl  v.  UbIob  Depot 
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Oo^  98  MldL  eoo,  57  N.  W.  830,  28  L.  B.  ▲.  8M,  h{Mtng  damages  t» 
owner  whose  access  Is  rendered  less  conyenlait,  damnum  abeqiia 
Injuria. 

Eminent  domain. —  Olty's  liability  for  property  oonaeqnaitially 
damaged,  is  diminution  of  sale  yalue.  p.  160. 

BeaflOrmed  In  Smith  y.  Floyd  Oo^  85  6a.  425,  U  8.  B.  851«  and 
HcMabon  y.  Railroad,  41  X>a.  Ann.  831,  6  So.  041.  Approved  in 
Denver,  etc.,  R.  R.  ▼.  Oostes,  1  Oolo.  App.  888,  28  Pac  1130,  ordering 
non-suit  where  plaintiif  failed  to  show  damage  to  market  yalne; 
Hurt  y.  Atlanta,  100  Ga.  281,  28  S.  B.  68,  but  holding  city  may  set 
off  benefit  of  improvement  against  damages;  St.  lionia,  etc^  By.  v. 
8t  Louis,  etc..  Stock  Yards,  120  Mo.  550,  25  S.  W.  400,  holding  wit- 
ness may  give  opinion  only  as  to  market  value,  not  value  to  owner; 
Smith  V.  Kansas  City,  128  Mo.  31,  30  S.  W.  816,  holding  cost  of  re- 
storing property,  proper  measure,  when  less  than  diminution  in 
market  price;  Taylor  v.  Kansas  City,  etc.,  Ry.,  38  Mo.  App.  673,  hold- 
ing measure  of  damages  for  changing  grade,  total  depreciation  in 
market  value;  dissenting  opinion  in  Ashland,  etc.,  Ry.  v.  Raalknar* 
—  Ky.  — ,  45  S.  W.  240,  43  L.  R.  A.  564,  and  n.,  arguendo. 

125  U.  S.  171-173.  31  L.  642,  CISSEL  v.  DUTCH. 
AppeaL —  Decree  below  reversed  on  facts,  p.  172. 

Not  cited. 

125  U.  S.  173-176,  31  L.  661,  POTTS  v.  UNITED  STATBS. 

Kaval  officer,  retired  for  incapacity,  not  caused  t^  dutlea.  Is  re- 
tired on  furlough,  and  entitled  to  half  pay,  p.  176. 

Approved  in  United  States  v.  Burcbard,  125  U.  8.  177,  81  Ij.  062, 
8  S.  Ct  832,  a  like  case. 

KaTal  officer,  going  from  furlough  to  retired  list,  gets  half  sea 
pay  of  rank  at  time  of  retirement  on  furlough,  p.  176. 

F>ollowed  in  United  States  v.  Burchard,  125  U.  6.  170,  SI  L.  068,  8 
8.  Ot  883,  a  case  on  all  fours. 

125  U.  S.  176-181,  31  L.  662,  UNITED  STATES  v.  BUBGHABD. 

Kaval  officer.  Incapacitated  while  not  on  duty,  transferred  firoB 
furlough  to  retired  list  gets  half  sea  pay,  p.  177. 

Appeal  docketed  four  years  after  Court  of  Claims  judgment,  dis- 
missed for  want  of  due  prosecution,  p.  178. 

Cited  in  Morrison  v.  Kuhn,  80  Fed.  741,  52  U.  S.  App.  180,  argo- 
endo. 

Army  and  navy. —  President  may  make  transfer  from  furlough 
to  retired  list  as  of  previous  proper  date,  p.  180. 

Approved  in  Wisconsin  Cent  B.  B.  v.  United  Btatee,  104  U.  8.  207, 
41  L.  406, 17  8.  Ot  50,  holding  action  of  SKScatiTe  officers  in  aceonnt 
and  payment  not  condusivs. 
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Ocmrt  of  Olalms,  In  suit  for  nayal  officers'  pay,  may  «itertaln  gov- 
ernment** counterclaim  for  oyerpajments,  p.  180. 

ApproTed  In  United  States  y.  Stahl,  161  U.  &  868,  88  L.  190,  14  a 
Ct  848,  holding  sum  erroneously  paid  as  longevity  pay,  may  be  r»- 
coTered;  Wisconsin  Cent  R.  B.  y.  United  States,  164  U.  8.  208,  211« 
41  L.  405,  406,  17  &  Ot  00,  52,  holding  United  States  may  recoyer 
sum  erroneously  paid  In  excess  of  salary;  Saunders  t.  United  States, 
78  Fed.  708,  upholding  right  of  United  States  to  file  counterclaim, 
and  obtain  Judgment  thereon. 

125  U.  &  181-100,  81  U  650,  PBMBINA  MIN.  GO.  ▼.  PBNMSYL- 
VANIA. 

Courts. —  Supreme  Oourt  cannot  reyiew  State  decision  that  State 
law  conforms  to  (State  Oonstitution,  p.  184. 

Corporation  cannot  do  business  In  another  State  without  consent* 
and  State  may  make  license  fee  a  condition,  p.  184. 

Approved  In  New  York  y.  Roberts,  171  U.  S.  664, 19  S.  Ot  60,  Daggs 
T.  Insurance  Co.,  136  Mo.  398,  08  Am.  St  Rep.  646,  88  S.  W.  88,  35 
L.  R.  A.  231,  Toomey  y.  Supreme  Lodge,  74  Mo.  App.  521,  and  Com« 
monwealth  t.  New  York,  etc..  R.  Co.,  129  Pa.  St  476,  15  Am.  St 
Rep.  727,  18  Atl.  413.  all  reaffirming  rule;  Van  Dresser  t.  Oregon 
Ry.,  etc..  Co.,  48  Fed.  205.  holding  foreign  corporations  bound  by 
State  law.  as  to  service  on  resident  agent;  dissenting  opinion  in 
Gunn  y.  White,  etc.,  Macb.  Co.,  57  Ark.  40,  20  S.  W.  594,  18  L.  R.  A. 
209.  majority  upholding  suit  by  foreign  commercial  corporation  with- 
out filing  certificate:  New  York  Life  Ins.  Co.  v.  Smith,  —  Tex.  Civ. 
App.  — ^  41  S.  W.  688,  majority  annulling  law  Imposing  penalty  on 
insurance  companies;  Newman  v.  Western,  etc.,  TeL  Co.,  54  Mo.  App. 
446,  arguendo. 

Distinguished  in  McNaughton  v.  McGlrl,  20  Mont  180,  68  Am.  St 
Rep.  617,  49  Pac.  655,  88  L.  R.  A.  871,  annulling  statute  regulating 
foreign  corporations  as  to  those  engaged  in  Interstate  commerce. 

Commeroe. —  State  cannot  exclude  foreign  corporation  engaged  in 
Interstate  commerce,  or  under  Federal  authority,  p.  185. 

Commerce  clause  is  not  violated  by  State  license  fee,  for  use  of 
ofllce  viithln  State,  pp.  184-187. 

Approved  in  dissenting  opinion  in  Gunn  v.  White,  etc,  Mach.  Co.. 
07  Ark.  42,  20  S.  W.  594,  18  L.  R.  A.  209,  majority  upholding  suit  by 
foreign  commercial  corporation,  without  filing  certificate. 

Distinguished  in  Osborne  v.  State,  88  Fla.  188,  192,  195,  89  Am.  St 
Rep.  112.  119.  121.  14  So.  594.  597,  598,  25  L.  R.  A.  127,  180,  181,  ex- 
cinding  from  license  tax  law,  express  companies  doing  Interstate 
business. 

Corporations  are  not  citizens,  within  guaran^f  of  equal  prlvilegas 
of  Sute  citlaens  in  other  fitates,  p.  187. 
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Reaffirmed  In  Norfolk,  etc^  R.  R.  ▼.  Pennsjlvanla,  195  U.  B.  118, 
34  L.  396,  10  8.  Ct  960.    See  62  Am.  St  Rep.  167,  nota. 

Dlstlngulslied  In  Barnes  v.  People,  168  UL  4S0,  48  N.  B.  98,  as  to 
natural  persons. 

€k>n8titutional  law. —  Fourteenth  amendment  Is  not  Tlolated  bj 
State  license  tax  on  foreign  corporations,  p.  188. 

Approved  in  Norfolk,  etc.*  R.  R.  t.  Pennsylvania,  186  U.  8.  118,  84 
L.  396,  10  S.  Ot  960,  and  Scottish  Union,  etc,  Ins.  Oo.  v.  Herrtott 
109  Iowa,  613,  80  N.  W.  667,  law  taxing  business  of  foreign  corpora- 
tions higher  than  domestic,  does  not  violate  State  ConstitiitioiL  8e* 
26  Am.  St  Rep.  873,  and  27  Am.  St  Rep.  664,  notes. 

Commerce. —  State  may  regulate  foreign  corporations,  except  only 
Federal  ones,  or  those  In  interstate  commerce,  p.  190. 

Approved  in  Powder  River  Oattle  Go.  v.  Oommissioners,  9  Mont 
149,  22  Pac  384,  and  People  v.  Wemple,  131  N.  Y.  71,  27  Am.  St 
Rep.  646,  29  N.  B.  1008,  both  reaffirming  rule;  McCall  v.  Oalifomla, 
186  U.  &  111,  84  L.  893,  10  8.  Ot  883,  annulling  license  tax.  Imposed 
on  Interstate  railroad  company's  agent,  though  beyond  terminals 
thereof;  Horn  Silver  Min.  Co.  v.  New  York,  143  U.  S.  816,  36  U  168, 
12  8.  Gt  406,  upholding  State's  right  to  tax  business  of  corporations 
though  most  of  It  be  done  outside;  Clyde  Steamship  Co.  v.  City 
Council,  76  Fed.  48,  denying  right  to  require  license  of  Interstate 
ship;  Manchester  Fire  Ins.  Co.  v.  Herrlott  91  Fed.  719,  State  may 
impose  conditions  upon  foreign  corporation's  right  to  continue  busi- 
ness therein;  Ounn  v.  White,  etc,  Mach.  Co.,  67  Ark.  84,  88  Am.  St. 
Rep.  226,  20  8.  W.  692,  18  L.  R.  A.  207,  upholding  right  of  foreign 
commercial  corporation  to  sue  without  filing  statutory  certificate; 
Colt  ft  Co.  V.  Sutton,  102  Mich.  327,  60  N.  W.  600,  25  U  R.  A.  820, 
foreign  corporation  license  act  does  not  apply  to  companies  selling 
manufactures;  McNaughton  v.  McGIrl,  20  Mont  186,  63  Am.  St. 
Rep.  617,  49  Pac  656,  38  L.  R.  A.  871,  annulling  statute  regulating 
foreign  corporation  as  to  one  buying  wool;  Waters,  etc.  Oil  Co.  v. 
State,  19  Tex.  Civ.  App.  20,  44  8.  W.  946,  upholding  right  to  forfeit 
foreign  corporation's  license  for  violating  anti-trust  law;  Huifmau 
V.  Western  Mtge.  Co.,  13  Tex.  Civ.  App.  171,  36  S.  W.  307,  action  by 
foreign  corporation,  not  engaged  in  Interstate  commerce,  should  al- 
lege State  permit;  Osborne  v.  State,  38  Fla.  188,  89  Am.  St  Rep.  112. 
14  So.  694,  26  L.  R.  A.  127,  People  v.  Wemple,  188  N.  Y.  14,  33  N.  B. 
724,  19  L.  R.  A.  699,  and  Wright  v.  Lee,  2  S.  Dak.  612,  51  N.  W.  711. 
arguendo.    See  26  Am.  St  Rep.  874,  note. 

Oonstitiitional  law. —  Purpose  of  equal  protection  clause  of  four- 
teenth amendment  stated,  p.  188. 

Approved  In  Black  v.  Caldwell,  83  Fed.  886,  unauthorized  foreign 
corporation  cannot  be  deprived  of  right  to  buy  on  foreclosure  of  Its 
mortgage;  Scottish  Union,  etc,  Ins.  Co.  v.  Herriott  109  Iowa,  616, 80 
N.  W.  668,  law  providing  uniform  tax  on  business  of  Insurance  com- 
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pantet  4oM  not  violate  State  Gonstltatlon;  State  t.  American,  ete^ 
Reflnlnc  Ck>^  51  La.  Ann.  666,  25  So.  448,  npholdlng  law  exempting 
from  refiner's  license,  planters  who  refine  own  sugar;  Sturtevant  ▼. 
Armsbj  Co.,  66  N.  H.  559,  49  Am.  Bt  Rep.  628,  23  Atl.  368,  foreli^n 
Insolvency  assignment  void  as  to  resident  creditor,  is  void  as  to 
citizen  of  another  State;  Broadfoot  v.  FayettevUle,  121  N.  O.  422,  61 
Am.  St  Rep.  670,  28  S.  B.  516,  39  L.  R.  A.  246,  upholding  law  impos- 
ing higher  fine  on  residents  than  non-reaidents,  for  allowing  stock  to 
ran  at  large;  Campbell  v.  Cook,  86  Tex.  634,  40  Am.  St  Rep.  882,  26 
8.  W.  487,  upholding  railroad  law  defining  fellow  servants;  Union, 
etc  Ins.  Co.  V.  Chowning,  86  Tex.  657,  26  S.  W.  983.  24  L.  R.  A.  505, 
and  Mutual  Life  Ins.  Co.  v.  Blodgett  8  Tex.  Civ.  App.  51,  27  S.  W. 
2SS,  both  upholding  law  imposing  penalty  and  attorney's  fees  upon 
Insurance  companies,  for  delay  in  paying  losses;  New  York  Life  Ins. 
Co.  V.  Smith,  —  Tex.  Civ.  App.  — ,  41  S.  W.  688,  annulling  act  of 
1S95,  providing  penalty  for  insurance  company's  delay  in  paying  loss; 
Rittenhaus  v.  Johnston,  92  Wis.  595,  66  N.  W.  806,  32  L.  R.  A.  882, 
upholding  fish  protection  law,  discriminating  between  kinds  of  fish 
and  bodies  of  water.    See  62  Am.  St  Rep.  168,  note. 

Distinguished  in  McPherson  v.  Blacker,  146  U.  S.  39,  86  L.  879,  18 
8.  Ct  12,  such  amendment  does  not  guarantee  elective  franchise  to 
all  male  adults. 

Constitutional  law. —  Corporation  is  a  person,  within  fourteenth 
amendment,  p.  189. 

Approved  In  Charlotte,  etc.,  R.  R.  v.  Olbbes,  142  U.  B.  891,  85  L. 
1058,  12  8.  Ct  256,  and  Beef  Co.  v.  Best  91  Me.  488,  40  ML  340,  42 
L.  R.  A.  581,  both  reaflbning  rule;  Minneapolis  Ry.  v.  Beckv^ith,  129 
U.  S.  28,  32  L.  586,  9  &  Ct  207,  and  Covington,  etc.,  Tumpi?^<(  Co.  v. 
8andford,  164  U.  8.  592,  41  L.  565,  17  S.  Ct  203,  both  reafllrming  rule, 
both  as  to  deprivation  of  property  and  equal  protection  clauses;  Gulf, 
etc.,  Ry.  V.  EUis,  165  U.  8.  154,  41  L.  668,  17  S.  Ct  256,  annulling 
Texas  statute  allowing  attorney's  fees  to  successful  litigants  against 
raihroada;  Schoolcraft  v.  Louisville,  etc.,  R.  R.,  92  Ky.  238,  17  S.  W. 
668,  14  L.  R.  A.  584,  and  n.,  but  upholding  law  giving  special  right 
of  action  for  death  by  railroad's  negligence;  Pittsburgtu  etc.,  R.  Co.  v. 
Montgomery,  152  Ind.  8,  71  Am.  St  Rep.  807,  49  N.  E.  585,  railroad 
companies  are  also  persons  within  bill  of  rights;  Opinion  of  The 
Justices,  66  N.  H.  630,  33  AtL  1077,  denying  State's  right  to  appro- 
priate railroad  without  adequate  compensation;  Crafford  v.  Super- 
▼isors,  87  Va.  116,  12  S.  E.  149,  10  L.  R.  A.  132,  construing  person  to 
Include  corporation,  in  local  act;  dissenting  opinion  in  State  v.  Peel 
Splint  Coal  Co.,  86  W.  Va.  840, 15  S.  B.  1018,  17  L.  R.  A.  897,  majority 
upholding  law  requiring  mining  companlea  paying  miners  by  ton  to 
^reigh  coal  before  screening. 

Distinguished  in  Missouri  Ry.  v.  Mackey,  127  U.  8.  210,  32  L.  109, 
8  8.  Ct  1163,  upholding  Kansas  law  fixing  liability  of  railroads  for 
a^enf  s  negligence;  Home  Ins.  Co.  v.  New  York,  134  U.  8.  606.  83  L. 
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H02,  10  S.  Ot  697,  upholding  uniform  corporate  taac,  moamired  fegr 
tfTMflodfl. 

125  U.  &  190-216,  81  li.  064,  MAYNABD  T.  HILL. 

Phroree. —  Legislatlye  divorce  Is  within  power  ot  territorial  legis- 
lature, pp.  203-^09. 

Approved  in  Ck>pe  t.  Oope,  137  U.  8.  684,  84  L.  888,  U  a  Ot  222, 
upholding  Utah  provision  that  illegitimate  chlldr«i  inherit  from 
father;  State  v.  Tutty,  41  Fed.  758,  7  L.  R.  A.  62,  upholding  law 
making  marriages  between  whites  and  negroes  void;  Richards  v. 
Bellingham  Baj  Land  Go.,  47  Fed.  865,  upholding  law  abolishing 
dower  as  to  previously-contracted  marriage;  Irwin  v.  Irwin,  8  Okl. 
199,  41  Pac  374,  holding  granting  divorce  Jurisdiction  to  Probate 
Oourts,  proper  exercise  of  rights,  under  like  organic  act;  Hickman 
V.  Hickman,  1  Wash.  268,  22  Am.  St  Bep.  149,  24  Pac  445,  uphold- 
ing law  making  ten  years'  incurable  insanity  ground  for  divorce; 
State  V.  Duket,  90  Wis.  276,  48  Am.  St  Rep.  930,  63  N.  W.  85,  31 
L.  B.  A.  619,  and  n.,  upholding  statute  making  sentence  to  life  im- 
prisonment operate  as  dissolution  of  marriage;  dissenting  opinion  In 
Irwin  V.  Irwin,  2  Okl.  209,  221.  223,  37  Pac.  557,  561,  majority  deny- 
ing divorce  jurisdiction  of  Probate  Courts.  Approved,  arguendo,  in 
Farmers'  Loiiu,  etc.,  Co.  v.  Chicago,  etc.,  Ry.,  39  Fed.  155  (overruled, 
see  Angle  v.  Chicago,  etc.,  Ry..  151  U.  S.  29.  46),  and  State  v.  Wil- 
liams. C8  Conn.  150.  35  Atl.  29. 

Distinguished  in  Jones  v.  Jones,  95  Ala.  448,  11  So.  11,  18  L.  B.  A. 
98,  and  n..  holding  .Uabama  constitutional  prohibition  of  special  laws 
deprives  legislature  of  power  to  grant  divorce;  In  re  Ghristoisen,  17 
Utah,  431,  70  Am.  St  Rep.  806.  53  Pac.  1009,  41  L.  R.  A.  610,  holdhDig 
legislature  cannot  validate  void  divorce  decree. 

Divorce. —  Legislative  divorce,  granted  without  notice,  is  not  there- 
fore invalid,  p.  209. 

Olted  in  Irwin  v.  Irwin,  3  Okl.  202.  41  Pac.  375,  arguendo. 

Distinguished  in  Hekking  v.  Pfaff,  82  Fed.  405,  holding  decree  of 
alimony,  without  notice  to  defendant  residing  in  another  State,  void: 
Williams  v.  Williams,  130  N.  Y.  198,  27  Am.  St  Rep.  51^,  29  N.  E. 
89,  14  L.  B.  A.  222»  and  McCreery  v.  Davis,  44  S.  C.  220.  51  Am.  St 
Bep.  818,  22  8.  B.  187,  28  L.  B.  A.  664,  refusing  to  recognize  foreign 
divorcee,  granted  without  personal  service. 

Constitutional  prohibition  against  impairing  contracts,  does  not 
apply  to  marriage,  p.  214. 

Beaflirmed  in  State  v.  Tutty,  41  Fed.  767,  7  L.  B.  A.  62,  State  t. 
Duket  90  Wis.  277,  48  Am.  St  Bep.  931,  08  N.  W.  86,  81  L.  B.  A« 
619,  and  n.  See  87  Am.  St  Bep.  598,  note  on  ex  post  facto  laws.  Ap- 
proved in  Norwalk  Street  Bj.  Oo.'8  Appeal,  69  Conn.  686,  87  AtL 
1082,  89  L.  B.  A.  797,  Hlckle  v.  HicUe^  6  Ohio  O.  a  609,  arguendo. 
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OoBstitatioiiAl  law. —  Neither  does  prohibition  of  Oregon  organic 
act  against  Interference  with  private  contracts,  p.  214. 

Pablio  lands. —  Settler  on  Oregon  donation  lands,  has  no  title  till 
four  jears*  residence,  p.  215. 

Biyoroa  ends  rights  not  vested;  e.  g.,  wife's  Interest  in  husband's 
subsequent  title  to  Oregon  donation  lands,  p.  210. 

Approved  in  McSorley  v.  Hill,  2  Wash.  042,  27  Pac.  558,  holding 
divorce  of  married  claimant,  pending  required  residence,  reduces  his 
rights  to  those  of  single  claimant 

125  U.  8.  217-224,  81  L.  750,  HOSKIN  v.  FISHBB. 

AppeaL — Certified  copy  of  patent,  found  In  record,  may  be  eon- 
sidered,  although  not  shown  properly  Introduced,  p.  220. 

Approved  in  Clark  Thread  Co.  v.  WlUImantlc  Linen  Oo^  140  V.  & 
480,  86  L.  524,  11  S.  Ct  848,  a  Uke  case. 

Patents. —  Unreasonableness  of  delay  In  seeking  reissue,  is  ques- 
tion of  law,  p.  222. 

Patents. —  Fact  of  grant  of  reissue  Is  insufficient  to  explain  delay, 
•thmrwlse  constituting  laches,  p.  222. 

Patents. —  Two  years*  unexplained  delay  In  seeking  enlarged  re- 
Issue  is  unreasonable,  p.  222. 

Approved  in  Electric  Gas  Ca  v.  Boston  Elec  Co.,  180  U.  8.  60S, 
86  L.  200,  11  8.  Ct  503,  holding  unexplained  delay  in  applying  for 
reissue,  fatal  to  Its  validity. 

Patents. —  Invention  first  claimed  in  reissue,  and  not  attempted  in 
original,  is  waived,  p.  223. 

Approved  in  Flower  v.  Detroit  127  U.  8.  671«  82  L.  178,  8  8.  Ot 
1206,  reaffirming  rule;  Freeman  v.  Asmus,  145  U.  8.  230,  210,  86  L. 
600,  601*  12  8.  Ct  042,  043,  a  like  case;  Featherstone  v.  George  B. 
Bldwell  Cycle  Co.,  57  Fed.  686,  14  U.  8.  App.  632,  holding  reissue 
seeking  to  broaden  original  claim,  invalid. 

Appellee  should  bring  up,  by  certiorari,  necessary  parts  of  record 
neglected  by  appellant  p.  224. 

Approved  in  Nashua,  etc.,  B.  Corp.  v.  Boston,  etc.,  B.  Corp.,  61  Fed. 
246,  21  U.  8.  App.  50,  holding  remedy  for  appellee  in  case  of  defective 
transcript  is  to  suggest  diminution  and  ask  for  certiorari. 

126  U.  8.  224-240,  81  L.  786,  FBIEDENSTEIN  v.  UNITED  STATES. 
Svidenoe. —  Declarations  to  treasury  agent  by  one  offering  for 

sale  goods  libelled  for  condemnation,  held  res  gestae,  p.  280. 

Approved  in  Jones  v.  Hess,  —  Tex.  Civ.  App.  — ,  48  8.  W.  47.  hold- 
ing declaration  of  person  In  charge  of  sheep,  prior  to  selsure,  admis- 
sible to  show  possession  of  mortgagor. 

Indictment  and  information. —  Defects  In  Information,  available 
at  all  stages  of  case,  are  cured  by  verdict,  p.  230. 

ReafflrmM  in  United  States  v.  Fifteen  Barrels.  61  Fed.  428. 
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Informatioii  under  revenue  laws,  seeking  only  forfeiture^  Is  clTfl 
action;  yet  so  far  criminal  that  general  Terdlct  on  several  oonnts  Is 
sustainable.  If  one  is  good,  p.  231. 

Approved  in  United  States  v.  A  Lot  of  Jewelry,  etc,  68  Fed.  688| 
holding  Information  after  verdict,  not  to  be  judged  strictly,  as  indict* 
ment;  United  States  v.  Ortega,  66  Fed.  715,  arguendo. 

Oustoms  duties. —  Information  for  forfeiture  need  not  aver  Intent, 
but  finding  of  Intent  is  necessary,  at  trial,  p.  234. 

FoUowed  in  Origet  v.  United  States,  125  U.  S.  245,  61  U  746^  8  a 
Gt  849,  a  like  case. 

126  U.  S.  240-247,  81  L.  743,  ORIGBT  v.  UNITED  STATB& 
Exceptions,  bill  of. —  Initials  attached  to  alleged  bill,  not  sufll- 

d&it  authentication  by  Judge,  p.  244. 

Approved  in  Malony  v.  Adsit,  175  U.  S.  287,  20  S.  Ot  117,  holding 
settlement  and  signing  by  successor  of  trial  Judge,  invalid;  Lincoln 
8av.  Bank,  etc.,  Co.  v.  Allen,  82  Fed.  150,  49  U.  S.  App.  503,  holding 
statement  of  counsel  in  assigning  errors,  insufficient;  Scaife  v.  West* 
em  North  Carolina  Land  Co.,  87  Fed.  811,  59  U.  S.  App.  84,  holding 
Judge's  initials  not  a  signature. 

CKistoms  duties. —  In  action  for  forfeiture.  Jury's  finding  of  Intent 
to  defraud,  suffices  under  act,  1874,  p.  245. 

Followed  In  United  States  t.  Fifteen  Barrels,  51  Fed.  428,  a  like 


Oustoms  duties. —  Forfeiture  for  false  Invoicing  is  no  part  of  pun- 
ishment,  and  enforceable  Irrespective  thereof,  p.  247. 

Approved  In  United  States  v.  One  Thousand  One  Hundred  and 
Fifty  and  One-half  Pounds  of  Celluloid,  82  Fed.  634,  54  U.  8.  App. 
288^  holding  proceeding  for  forfeiture  independent  of  criminal  respon- 
sibility. 

125  U.  8.  247-259,  61  L.  678;  SOUTHERN  DBYBLOPHBNT  Oa  v. 
8ILVA. 
Equity. —  Responsive  answer,  under  oath,  must  be  offset  by  testi- 
aaony  of  more  than  one  witness,  p.  249. 

Approved  In  Peeler  v.  Lathrop,  48  Fed.  788,  2  U.  S.  App.  40,  holding 
one  witness  and  unanswered  letter  from  plalntifTs  attorney,  insuffi- 
cient; M*Gorray  v.  O'Connor,  79  Fed.  863,  accepting  sworn  answer, 
not  waived  as  true,  in  absence  of  other  evidence;  Beard  v.  Bliley,  8 
Oolo.  App.  485,  34  Pac.  273,  party  alleging  fraud  must  prove  it 

Vendor  and  purchaser. —  What  circumstances  vendor's  flraud  will 
Jnstifjr  rescission,  stated,  p.  250. 

Approved  in  Wainscott  v.  Occidental,  etc,  Assn.,  98  CaL  258,  83 
Pac.  90,  and  Crocker  v.  Manley,  164  111.  291,  66  Am.  St.  Rep.  198, 
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46  N.  B.  580,  both  reaffirming  mle;  Poppleton  v.  Bryan,  —  Or.  — ^,68 
Pac.  709,  where  vendor  was  not  shown  to  have  knowingly  misstated 
extent  of  interest  in  property. 
Qnalifled  In  Bement  ▼.  La  Dow,  66  Fed.  188,  arguendo. 

Vendor's  false  statement  as  to  amonnt  of  ore  in  sight  in  mine,  to 
not  a  representation  authorizing  rescission,  p.  251. 

Approved  in  Nonnnan  v.  Sutter  Co.  Land  Co.,  81  Cal.  6,  22  Pac.  516, 
6  L.  R.  A.  221,  erroneous  statements  of  opinion  will  not  support 
action  of  damages;  Crocker  v.  Manley,  164  IlL  293,  56  Am.  St.  Rep. 
200,  45  N.  B.  680,  where  mlneowner  stated  ore  on  dump  would  pay 
par  value  of  stock;  Lake  v.  Tyree,  90  Va.  723,  19  S.  B.  789,  where 
vendor  stated  lots  were  '*  good  building  lots,  and  valuable." 

Distinguished  In  Benton  v.  Ward,  47  Fed.  266,  sustaining  com- 
plaint alleging  false  statement  of  ownership  of  secret  process;  Mud- 
sill Mln.  Co.  V.  Watrous,  61  Fed.  167,  22  U.  S.  App.  12,  where  vendor's 
representations  were  accompanied  by  salted  specimens  of  ore;  Green 
V.  Turner,  80  Fed.  46,  where  statements  as  to  ore  vein  were  of  facts. 

Vendor  and  purchaser. —  Presumption  of  vendor's  knowledge  to 
not  raised  by  mere  proof  of  false  statement,  p.  267. 

Vendor  and  purchaser. —  Buyer,  neglecting  opportunity  to  Investl- 
gats  mine,  cannot  rescind  for  misrepresentation,  p.  259. 

Approved  In  Farrar  v.  Churchill,  135  U.  S.  616,  84  L.  250,  10  &  Ct 
778,  Famsworth  v.  Duffner,  142  U.  S.  48,  85  L.  933,  12  &  Ct  166, 
and  ColtoQ  v.  Stanford,  82  OaL  888,  16  Am.  St  Rep.  166,  28  Pac.  28^ 
all  reaffirming  rule. 

Distingutohed  in  Walnscott  v.  Occidental,  etc.,  Assn.,  96  CaL  267, 
83  Pac.  89,  where  vendor's  artifice  prevents  full  investigation. 

126  U.  8.  260-278,  81  L.  731,  HANNIBAL,  BTC^  B.  R.  v.  MISSOURI 
RIVBR  PACKBT  CO. 
Statute  granting  privilege  from  government,  must  be  eonstmed  In 
grantor's  favor,  p.  271. 

Approved  in  Coosaw  Min.  Co.  v.  South  Carolina,  144  U.  8.  662,  86 
L.  542,  12  8.  Ct  691,  holding  only  what  to  granted  clearly  and  ez* 
plldtly,  passes  l^  leglsUtlve  grant 

Bridge  across  the  Missouri  at  Kansas  City,  being,  when  properly 
measured,  less  than  the  160  feet  between  spans,  authorized  by  act 
of  1806,  to  unlawful,  p.  271. 

Approved  in  Pennsylvania  Ry.  Co.  v.  Baltimore,  etc.,  Ry^  87  Fed. 
180,  holding  congressional  sanction  does  not  render  bridge  legal 
structure,  unless  built  in  conformity  with  act;  Assante  v.  Charleston 
Bridge  Co.,  41  Fed.  366,  holding  bridge  not  built  perpendicularly 
across  channel,  must  leave  clear  of  required  width  as  so  built;  Ken* 
tuclcy  V.  Louisville  Bridge  Co.,  42  Fed.  245,  but  holding  approach  no 
part  of  bridge;  Texarkana,  etc.,  Ry.  v.  Parsons,  74  Fed.  411,  40  U.  & 
App.  18,  where  draw  was  126  instead  of  130  feet  wide  In  clear. 
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DistingnlBbed  In  Gllderaleeve  t.  New  York,  etc,  B.  Oo^  88  Fed. 
766,  holding  projection  of  riprap  foundation  below  low-wattf  line 
did  not  render  bridge  illegal. 

Courts. —  Instmction  that  bridge  liable  to  damaged  Tessel  If  not 
built  as  Oongress  directed,  not  a  Federal  question,  p.  2^72. 

126  U.  S.  27a-809.  81  L.  747,  UNITED  STATES  ▼.  SAN  JACINTO 
TIN  CO. 

Statutes. —  Phraseology  familiar  in  English  law  is  presumably 
used  with  reference  thereto,  p.  280. 

TTnlted  States  may  sue  in  any  competent  court  to  cancel  land 
patent  for  fraud,  p.  282. 

Reaffirmed  in  United  States  y.  Wallamet  Val.,  etc,  R.  Co.,  44  Fed. 
240,  affirming  S.  C^  14  Sawy.  488,  42  Fed.  35a  Approved  in  In  re 
Debs,  158  U.  S.  584,  39  L.  1102,  15  S.  Ot.  006,  upholding  power  of 
United  States  to  remove  obstruction  to  interstate  commerce,  by  suit; 
United  States  ▼.  World's  Columbian  Exposition,  56  Fed.  640,  hold- 
ing United  States  may  maintain  bill  to  secure  enforcement  of  public 
duty. 

Distinguished  in  United  States  y.  Joint  Traffic  Co.,  76  Fed.  8d8, 
holding  United  States  cannot  maintain  bill  to  prevent  association  of 
railroads  from  carrying  out  agreement  In  alleged  violation  of  inter- 
state commerce  law. 

Attomey-General  may  sue  in  United  States  name,  to  set  aside 
land  patents  for  fraud,  mistake,  etc.,  p.  285. 

Reaffirmed  in  United  States  v.  Beebe,  127  U.  S.  842,  343,  82  L.  123, 
8  S.  Ct.  1085,  1086,  In  re  Neagle,  135  U.  S.  66,  84  L.  72,  10  8.  Ct  669, 
reprinted  In  14  Sawy.  307  (but  see  dissenting  opinion  in  135  U.  S.  85, 
34  L.  79,  10  S.  Ct  676),  and  Germania  Iron  Co.  v.  United  States,  68 
Fed.  335,  19  U.  S.  App.  10.  Approved  in  San  Pedro,  etc,  Co.  v. 
United  States,  146  U.  S.  132,  36  L.  915,  13  5.  Ct  97,  holding  United 
States  may  maintain  suit  to  cancel  patent,  when  it  has  direct  pecuni- 
ary interest  in  result;  In  re  Debs,  158  U.  S.  585,  39  L.  UOB,  16  S.  Ct 
906,  holding  relief  granted  at  instance  of  United  States  not  limited  to 
cases  in  which  it  has  pecuniary  Interest 

United  States  may  set  aside  land  patent  only  when  itself  inter- 
ested, not  for  one  of  rival  claimants,  p.  286. 

Reaffirmed  in  Curtner  v.  United  SUtes,  149  U.  S.  671,  37  L.  898,  18 
S.  Ct  988,  United  States  v.  Missouri,  etc.,  Ry.,  141  U.  S.  381,  35  L. 
773,  12  S.  Ct  21,  affirming  S.  C,  37  Fed.  72,  United  States  v.  Des 
Moines  VaL  R.  Co.,  84  Fed.  43,  55  U.  S.  App.  254,  affirming  S.  C,  70 
Fed.  438,  and  United  States  v.  Choctaw,  etc.,  R.  Co.,  8  OkL  474,  41 
Pac.  752.  Approved  In  Scott  v.  Locltey  Inv.  Ca,  60  Fed.  85,  87,  hold- 
ing individual  cannot  maintain  action  for  annulment  of  patent  be- 
cause of  fraud  on  government;  Union  Pac.  Ry.  v.  United  States,  67 
Fed.  980.  32  U.  8.  App.  811,  holding  United  States,  when  nominal 
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plaintiff,  subject  to  same  defenses  as  real  party  In  interest;  Horsky 
▼.  Moran,  21  Mont  866^  53  Pac.  1071,  holding  one  not  in  priTlty  with 
gOTemment  cannot  attach  townsite  patent  collaterally;  Sonth  Bnd 
Mln.  Ck).  T.  Tlnney,  22  Not.  84,  35  Pac.  93,  holding  remedy  for  dis- 
possession of  patented  land,  does  not  depend  on  attomey-generaTs 
action. 

Cancellation,  for  fraud  or  mistake  will  only  be  granted  on  dear 
conyincing  proof,  neyer  on  preponderance,  p.  800. 

Approved  in  United  States  v.  Bell  TeL  Co.,  128  U.  8.  868»  887,  82  L. 
461.  9  S.  Ct  96,  and  United  States  v.  BeU  TeL  Ck>.,  167  U.  &  240,  42 
L.  154,  17  S.  Ot  810,  affirming  8.  0.,  68  Fed.  566,  88  U.  8.  App.  236, 
applying  rule  te  suit  to  cancel  patent  for  invention;  Gragin  v.  Powell* 
128  U.  8.  699,  32  U  568,  9  8.  Ot  206,  holding  land  office's  decision  not 
attackable  collaterally;  United  States  v.  Marshall  Min.  Co.,  129  U.  8. 
588,  82  L.  768,  9  &  Gt  846,  holding  conrt  wiU  not  set  aside  patent 
unless  there  has  been  gross  mistake  or  fraud;  United  States  v.  Budd, 
43  Fed.  634,  holding  United  States  seeking  relief  from  equity,  bound 
by  rules  thereof;  Stimson  Land  Co.  v.  Rawson,  62  Fed.  429,  and 
United  States  v.  King,  83  Fed.  191,  48  U.  S.  App.  546,  both  holding 
government  suing  for  cancellation,  must  clearly  establish  fraudulent 
Issuance;  United  States  v.  King,  9  Mont  79,  22  Pac.  498,  holding 
proof  that  land  was  deemed  valuable  for  minerals,  sufficient  in  actloa 
to  cancel  mineral  patent 

126  U.  8.  aO^-886,  81  L.  721,  CLBMENT  v.  PACKER. 

Appeal —  Exception  to  rejection  of  land  patents  is  unavailing,  If 
record  does  not  contain  copies  of  them,  p.  320. 

Approved  in  Ladd  v.  Mfssouri  Coal,  etc.,  Co^  66  Fed.  882,  81  U. 
8.  App.  93,  holding  bill  of  exceptions  must  state  what  rejected  evi- 
dence was  intended  to  prove. 

Svidenoe. —  English  rule,  rejecting  declarations  of  deceased  as  to 
private  bomidarles,  prevails  here,  pp.  821-624. 

Approved  In  Ayers  v.  Watson,  137  U.  8.  696,  84  I^  809,  11  8.  Ot 
206,  holding  memorandum  of  public  surveyor  In  Texas,  admissible. 

Courts. —  Supreme  Court  follows  State  rules  as  to  ownership  of 
land  therein,  p.  822. 

Approved  in  Comstock  v.  Tracey,  46  Fed.  170,  holding  State  de- 
cisions establishing  rules  of  property,  binding  on  Federal  courts. 

Boondarles. —  Pennsylvania  rule  as  to  boundaries  and  surveys  ef 
block,  etc.,  stated,  pp.  327,  328. 

Boundaries. —  After  twenty-one  years,  warrant  is  presumed  1#- 
cated  as  returned;  but  this  Is  rebuttable,  p.  336. 

Distinguished  in  Schrscder  Min.  Co.  v.  Packer,  129  U.  8.  6QT,  82 
L.  763,  9  8.  Ct  388,  holding,  after  survey  of  Pennsylvania  public 
land  has  been  retained  over  twenty-one  years.  It  is  conclusively 
pr^umed  legal. 
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125  U.  8.  887-^38,  81  L.  763.  HABTRANFT  T.  SH1SPPABD. 

Oastonui  duties. —  Silk  or  cotton  quilts,  chiefly  of  elderdowii,  ars 
dutiable  as  oneniimerated  manufactures,  p.  888. 

Otted  in  Hague  ▼.  United  States,  78  Fed.  812,  holding  cords  of 
cotton  and  rubber,  dutiable  as  cords,  under  act  of  18M;  Legg  t. 
Hedden,  87  Fed.  863,  arguendo. 

125  V.  S.  88»-345,  81  L.  760,  MIS90ITBI  BX  BBU  WAIiKBB  ▼. 
WALKER. 
Principal  and  agent. —  Power  coupled  wltti  Interest  is  irroYocable 
only  if  interest  in  thing  itself,  p.  342. 

Approved  in  BaU  y.  Halsell,  161  U.  &  82,  40  L.  (OS.  1«  8.  Ct  560, 
holding  unexecuted  unilateral  agreement  voidable  by  elttier  party; 
Johnson,  etc..  Signal  Co.  v.  Union,  etc.  Signal  Go.,  59  Fed.  22,  hold- 
ing power  to  use  patent  and  sell  same,  revocable;  Kolb  v.  Land  Oo.* 
74  Miss.  571,  21  So.  234,  holding  unilateral  agreement  appointing 
agent  to  seU  land,  revocable. 

Principal  and  ag^eait. —  Interest  of  State  agent  to  collect  daim 
against  Federal  government  is  not  such,  p.  848. 

125  U.  S.  84&-861,  31  L.  763,  SPENOBB  v.  BiBBOHANT. 

Courts. —  Decision  against  contention  that  statute  deprives  ef 
property  without  due  process,  presents  Federal  question,  p.  852. 

Approved  in  Nashville,  etc.  By.  v.  Taylor,  86  Fed.  183,  holdhi^ 
contention  that  State  tax  was  unlawful  deprivation  of  property. 
Federal  question;  Walston  v.  Nevin,  128  U.  S.  583,  32  L.  546,  9  &  Ct 
193,  and  Mayor,  etc.  v.  Ulman,  79  Md.  476,  30  AtL  44,  arguendo. 

Courts. —  Supreme  Court  cannot  review  State  decisions  based  on 
construction  of  State  Constitution,  p.  352. 

Cited  in  dissenting  opinion  in  Carleton  v.  Bugg,  140  Mass.  562, 
22  N.  B.  59,  5  L.  B.  A.  198,  arguendo. 

Courts. —  State  decisions  upon  words  in  Identical  portions  of  State 
and  Federal  Constitution,  are  entitled  to  respect,  p.  852. 

Taxing  power  belongs  exclusively  to  legislative  branch  of  govern- 
ment p.  355. 

Taxation. —  Legislature  may  impose  whole  or  part  of  tax  on  prop- 
erty to  be  benefited  by  improvements,  p.  355. 

Approved  in  Walston  v.  Nevin.  128  U.  S.  582,  82  L.  546.  9  S.  Ct 
193,  Lent  v.  Tillson.  140  U.  S.  328,  35  L.  425,  11  S.  Ct  830,  and 
Paulsen  v.  PorUand,  149  U.  S.  40,  37  L.  641,  13  S.  Ct  753,  aU  re- 
affirming rule;  Budd  v.  New  York,  143  U.  S.  546.  36  L.  256.  12  S.  Ct 
477,  upholding  act  providing  maximum  charge  for  elevating,  etc, 
grain;  Bauman  v.  Ross.  167  U.  S.  589,  42  L.  288.  17  S.  Ct  982.  holding 
Congress  may  direct  half  compensation  assessed  to  be  charged  on 
District  of  Columbia,  and  half  on  benefited  lands;  Wllllnras  v. 
Bggleston.  170  U.  S.  311,  42  L.  1050.  18  S.  Ct  620.  lioldin-  loprlsla- 
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tore  maj  create  now  taxing  district  and  determine  what  innopertj 
to  thereby  benefited;  BngHsb  y.. Wilmington,  2  Marv.  (Del.)  92,  98, 
94,  87  AtL  168,  IGi,  upholding  act  providing  for  sewer  assessment 
on  adjoining  property  proportionate  to  area  and  depth;  \an  Deventer 
T.  Long  Island  City,  189  N.  Y.  136,  84  N.  B.  774,  holding  omission  of 
taxable  property  from  assessment,  does  not  inyalldate  same;  North 
Dakota  ▼.  Brass,  2  N.  Dak.  502,  52  N.  W.  415,  upholding  legislatWe 
authority  to  fix  charges  for  public  warehouses;  Bolph  ▼.  Fargo,  7 
N.  Dak.  650,  665.  669,  76  N.  W.  244,  240,  251,  42  Ii.  R.  A.  650.  656,  657. 
holding  legislature  may  direct  that  whole  expense  of  paving  be 
assessed  against  abutting  property  proportionate  to  frontage;  Wil- 
son ▼.  Salem.  24  Or.  606,  84  Pac  11,  and  Nottage  v.  Portland,  86 
Or.  554,  58  Pac.  886,  denying  constitutional  right  to  be  heard  as  tm 
amount  of  tax  necessary  or  districts  to  be  benefited;  Frederick  t. 
Seattle,  18  Wash.  484,  48  Pac  366,  holding  legislature,  in  providing 
for  reassessment,  may  dlsi;>en8e  with  jurisdictional  requirement  of 
former  assessment;  Hennessy  v.  Douglas  Co.,  90  Wis.  153,  74  N.  W. 
091,  holding  limitation  of  assessment  to  adjacent  property  does  not 
Invalidate  it;  dissenting  opinion  in  Daly  v.  Morgan,  69  Md.  498,  16 
Atl.  301,  1  L.  R.  A.  767,  and  n.,  holding  legislature  may  extend  city*n 
limits  without  consent  of  inhabitants  of  annexed  territory. 

Distinguished  in  Fallbrook  Irr.  Dlst  v.  Bradley,  164  U.  S.  175,  41 
li.  894,  17  8.  Ct.  69,  holding,  unless  legislature  decides  question  of 
benefits,  landowner  has  right  to  hearing  thereon;  Norwood  v.  Baker, 
172  U.  S.  295,  19  8.  Ct  197  (see  dissenting  opinion  in  172  U.  8.  298, 
19  S.  Ct  198),  where  abutting  property  was  assessed  for  whole  cost 
of  road,  irrespective  of  benefits;  Scott  v.  Toledo,  86  Fed.  898,  1  L.  R. 
A*  696,  where  appropriating  act  did  not  provide  for  compensation; 
Ulman  v.  Mayor,  etc.,  72  Md.  592,  603,  20  Atl.  142,  11  L.  R.  A.  226, 
227,  and  n.  (bnt  see  dissenting  opinion  in  72  Ad,  597,  590^  SI  AtL 
709,  710,  11  L.  R.  A.  228,  and  n.),  holding  city  council  cannot  assess 
for  Improvement  without  notice;  Cromwell  v.  MacLean,  128  N.  T. 
4^%  25  N.  IL  986,  holding  legislature  cannot  validate  sale  for  taxes 
under  Invalid  assessment;  In  re  Trustees,  etc.,  129  N.  Y.  818,  29  .N. 
B.  462,  holding  legislature  cannot  provide  for  apportionment  of 
tsz  among  persons  assessed,  without  notice;  Martin  v.  Tyler,  4  N. 
Dak.  804,  60  N.  W.  401,  25  L.  R.  A.  848,  doubting  whether  legislaturs 
cmn  charge  property  viith  special  assessments  In  excess  of  actual 
benefits  received. 

Taaottion. —  Legislature's  determination  that  lands  will  be  bene- 
flted  by  Improvements  is  conclusive,  p.  356. 

lU^afllnned  in  Bauman  v.  Ross,  167  U.  S.  590.  42  L.  288,  17  8.  Ot 
082,  Speer  v.  Mayor,  85  Oa.  61,  U  8.  B.  806,  St.  Louis  v.  Ranken.  96 
Mo.  506,  9  &  W.  914,  and  Rolph  v.  Fargo,  7  N.  Dak.  668.  76  N.  W. 
251.  42  L.  R.  A.  667.  Approved  in  Parsons  v.  District  of  Colombia, 
170  U.  &  64.  43  L.  947.  18  8.  Ct  624.  holding  Congress*  enactment 
cluit  water-main  assessments  be  levied  on  abutting  owners,  conchi- 
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sive  of  benefit;  Meggett  v.  Eau  Claire.  81  Wis.  332.  333.  51  N.  W.  569. 
holding  decision  of  city  council  as  to  what  property  shall  be  as- 
sessed for  sewer,  conclusive;  Fallbrook  Irr.  Dist.  t.  Bradley,  1G4 
V.  S.  170.  41  L.  392,  17  8.  Ot  67.  arguendo. 

Taxation. —  Act  affording  owners  notice  and  opportunity  to  bs 
heard  as  to  apportionment  is  valid,  p.  357. 

Approved  in  Palmer  v.  McMahon,  133  U.  S.  669.  33  h.  776,  10  S. 
Ot  327,  holding  laws  proTiding  for  mode  of  confirming  or  contesting 
assessment,  with  notice,  valid;  Paulsen  v.  Portland,  149  U.  S.  41,  37 
L.  641,  13  S.  Ot.  754,  holding  actual  notice  cured  defect  of  omission 
to  provide  for  notice;  Fallbrook  Irr.  Dlst  v.  Bradley,  164  U.  S.  168, 
41  I^  392,  17  S.  Ct  66.  upholding  California  Irrigation  law  (Laws  of 
OaUfomla.  1887.  p.  29);  Ulman  v.  Mayor,  etc.,  165  U.  S.  719,  41  L. 
1184,  17  S.  Ct  1001,  following  principal  case;  Merchants*  Bank  v. 
Pennsylyania,  167  U.  S.  467,  42  L.  238,  17  S.  Ct  831,  holding  bank-tax 
statute,  directing  auditor-general  to  hear  stockholders,  provides  "  due 
process; "  Scott  v.  Toledo,  36  Fed.  401,  1  L.  R.  A.  698.  holding  notice 
of  preliminary  resolution,  not  referring  to  assessment,  insufficient; 
Mayor,  etc.  ▼.  Ulman,  79  Md.  480.  481.  482,  483,  30  AtL  46,  46.  up- 
holding act  of  1892,  providing  for  street  assessments;  Poth  ▼.  Mayor, 
161  N.  Y.  20,  45  N.  E.  373,  holding  Improvement  having  been  made 
under  invalid  assessment,  legislature  may  provide  reassessment  on 
notice;  State  v.  Weyerhauser,  68  Minn.  362,  71  N.  W.  267,  upholding 
pi:t>yIslon  for  reassessment  of  property  omitted  or  undervalued  In 
assessment;  Board  of  Directors  v.  Collins,  46  Neb.  423,  64  N.  W. 
1090,  holding  requirement  of  notice  satisfied  by  opportunity  to  be 
heard  in  court;  People  v.  Turner.  117  N.  Y.  234.  237,  15  Am.  St  Rep. 
602,  504,  22  N.  B.  1024,  1025,  and  Lamb  v.  Connolly.  122  N.  Y.  536, 
25  N.  E.  1043,  both  holding  kind  and  mode  of  notice  within  legisla- 
tive discretion;  In  re  Common  Council,  126  N.  Y.  164,  27  N.  B.  274, 
holding  validity  depends  on  fact  not  on  time  or  mode  of  notice; 
Jones  V.  Tonawanda,  158  N.  Y.  449,  53  N.  B.  283,  holding  opportunity 
to  be  heard  at  some  stage  of  proceedings  all  that  is  necessary; 
Rolph  V.  Fargo.  7  N.  Dak.  671,  76  N.  W.  252,  42  L.  R.  A.  658,  uphold- 
ing street  assessment  where  owner  had  opportunity  to  contest  ap- 
portionment of  tax;  Wilson  v.  Salem,  24  Or.  509,  34  Pac.  11,  holding 
charter  provision  for  street  assessments  valid,  although  omittlnic 
mention  of  notice,  same  being  implied;  Hennessy  v.  Douglas  Co.,  99 
Wis.  150,  74  N.  W.  990,  upholding  sewer-assessment  act;  Richmond, 
etc^  R.  Co.  ▼.  Trammel,  63  Fed.  200,  and  Nugent  y.  Jackson,  72  Misa. 
1067, 18  So.  497,  arguendo. 

DlBtingalshed  In  Winona,  etc..  Land  Oo.  t.  Minnesota,  150  U.  S. 
887,  40  L.  261,  16  S.  Ct  87,  holding  Minnesota  statute  providing  for 
assessment  of  property  omitted  from  tax-rolls  of  preceding  years« 
InTalid  as  to  land  granted  plaintiff;  Davies  v.  Los  Angeles,  86  CaL 
4Bi,  24  Pac  774,  holding  notice  In  proceedings  for  widening  street 
may  be  constructive;  Reclamation  Dist  t.  Phillips,  106  Oal.  814.  41 
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Psc  887,  boldlng  bearing  not  requisite  where  legislature  bas  appor- 
tlcmed  tax;  English  t.  Wilmington,  2  Marv.  (Del)  97,  87  AH,  165, 
holding  legislature  may,  without  notice,  fix  amount  per  foot  for 
sewer  assessment  of  adjoining  land;  Ulman  ▼.  Mayor,  etc^  72  Ifid. 
666^  20  AtL  148,  11  L.  R.  A.  227,  and  n.  (but  see  dissenting  opinion 
hi  72  Md.  602,  21  Atl.  711, 11  L.  R.  A.  229,  and  n.),  holding  assessment 
under  ordinance  omitting  provision  for  notice,  Told;  Violett  ▼.  Alex- 
andria, 92  Va.  673,  53  Am.  St  Rep.  833,  23  S.  E.  918,  81  L.  R.  A.  387, 
where  law  proTided  for  assessment  without  notice;  Diets  ▼.  Neenah, 
91  Wis.  428,  64  N.  W.  801,  holding  charter  provisions  for  sewer  assess- 
ments without  notice,  unconstitutionaL 

Taxation. —  Assessment  including  Interest  on  unpaid  old  assess- 
ment and  part  of  expense  of  levying.  Is  valid,  p.  857. 

125  U.  8.  861-881,  81  L.  694,  SAOB  v.  MEMPHIS,  BTO^  R.  R. 

Orsditor  suing  to  have  receiver  appointed,  need  not  first  sue  out 
execution.  If  it  would  he  fruitless,  p.  870. 

Approved  in  Brown  v.  Lake  Superior  Iron  Oo.,  184  U.  S.  534,  88 
L.  1024,  10  8.  Gt  605,  a  like  case,  where  corporation  had  consented 
to  filing  of  creditor's  bills;  Johnson  v.  Powers,  139  U.  S.  165,  35  L. 
115,  11  8.  Gt  528,  holding  issuing  of  execution  not  prerequisite  to 
equitable  Interference,  where  act  would  be  useles;.-  Talley  v.  Cur- 
tain, 54  Fed.  45,  8  U.  8.  App.  847,  holding  creditor's  bill  to  set  aside 
assignment  maintainable,  although  claim  not  reduced  to  judgment, 
when  recognised,  and  execution  would  be  worthless;  Taylor  v. 
RIggs,  —  Kan.  — ,  57  Pac  46,  holding  execution  returned  nulla  bona, 
not  prerequisite  to  creditor's  suit  to  annul  fraudulent  conveyances; 
State  V.  Circuit  Court  98  Wis.  158,  78  N.  W.  791,  hdldlng  defense 
that  legal  remedies  have  not  been  exhausted,  must  be  raised  In 
Miiiine. 

Beosftrers. —  Single  judgment  creditor  of  railroad  may  sue  In  tus 
•WB  behalf  for  appointment  of  receiver,  p.  876w 

Distinguished  in  George  v.  St  Louis  Cable,  etc.,  Ry.,  44  Fed.  lau, 
holding  all  judgment  creditors  may  share  ratably  viitb  complainant 
«•  sale  of  property. 

Beeeivers. —  Whether  receiver  should  be  appointed  Is  matter  of 
discretion  to  be  exercised  with  caution,  p.  876. 

Approved  In  Farmers'  Loan,  etc.,  Co.  v.  Kansas  City,  etc.,  R.  Co., 
68  Fed.  185,  holding  court  on  appointing  receiver,  may  impose  con- 
ditions: Towle  V.  American  Bldg.,  etc.,  Soc.,  60  Fed.  182,  asserting 
equity  jurisdiction  to  appoint  receivers  for  Insolvent  corporations; 
Park  V.  New  York,  etc^  R.  Co.,  70  Fed.  012.  upholding  Federal  juris- 
diction to  appoint  receiver,  prior  to  application  for  foreclosure; 
Temple  v.  Glasgow,  80  Fed.  444,  42  U.  S.  App.  417,  holding  objection 
of  appointment  waived  because  not  taken  in  limine;  Ryder  v.  Bate- 
naan,  96  Fed.  29,  refusing  appointment  where  complainant's  claim 
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to  land  was  donbtfol;  Farmers'  Loan,  etc.  Go.  t.  CenfraBm,  etc  IL 
Ck>.,  96  Fed.  642,  holding  jurisdiction  to  appoint  recelrer  not  depoid- 
ent  npon  technical  sufficiency  of  bill;  Merriam  t.  8t  Louis,  etc  Bj., 
1S6  Mo.  160,  36  8.  W.  633,  holding  railroad's  mere  tesolrency  and 
failure  to  pay  interest  on  bonds  does  not  JjustLtj  appointment. 

Ballroad  mortgagee  out  of  possession  cannot  claim  earnings  until 
he  has  asserted  rights  under  mortgage,  p.  377. 

Reaffirmed  in  Freedman's  Say.  Ck>.  y.  Shepherd,  127  U.  8.  508,  81 
L.  167,  8  S.  Ct  1254,  United  States  Trust  Co.  y.  Wabash  Rj.,  150  U. 
S.  308,  37  L.  1091,  14  a  Ot  93,  Hook  y.  Bosworth,  64  Fed.  448,  24  U. 
8.  App.  341,  and  Southern  Rj.  y.  Oamegle  Steel  Go.,  76  Fed.  498,  42 
U.  8.  App.  145.  Approyed  in  Farmers'  Loan,  etc,  Oa  y.  Kansas 
City,  etc.,  R.  Co.,  53  Fed.  184,  holding,  until  mortgagee  takes  pos- 
Kcsslon,  earnings  subject  to  attachment  by  Judgment  creditor;  Apple- 
ton  Water- Works  Co.  y.  Central  Trust  Co.,  93  Fed.  290,  holding  pre- 
sumptive right  of  mortgagee  to  earnings  after  default  assailaffie 
only  on  possession;  New  York  Security  Co.  v.  Saratoga,  etc  Light 
Co.,  159  N.  Y.  144,  53  N.  B.  760,  45  L.  R.  A.  135,  holding  mortgage 
does  not,  as  against  general  creditors,  operate  as  lien  on  earnings 
until  possession;  Whiteley  y.  Central  Trust  Co.,  76  Fed.  77,  43  U.  8. 
App.  643,  34  L.  R.  A.  305,  and  Downs  v.  Farmers'  Loan,  etc,  Co., 
79  Fed.  220,  52  U.  S.  App.  89,  arguendo.  See  54  Am.  St  R^.  432, 
monographic  note  on  claims  taking  precedence  oyer  railroad  mort- 
gages. 

Distinguished  in  Hollins  y.  Brierfield  Coal,  etc,  Co.,  160  U.  8.  880, 
87  L.  1115,  14  8.  Ct.  128,  holding  simple  contract  creditor  can  hays 
no  lien  on  corporation  property. 

BeoelTers. —  Mortgage  creditors  not  interyening,  cannot  claim 
funds  accumulated,  after  receiyer,  app<^nted  through  imposition.  Is 
discharged  by  court,  p.  379. 

Approved  in  St  Louis,  etc  R.  R.  y.  Cleveland,  etc,  Bj^  125  U.  8. 
673,  31  L.  837,  8  8.  Ct  1017,  and  Jones  v.  Central  Trust  Co.,  73  Fed. 
573,  48  U.  8.  App.  224,  holding  unsecured  creditors  of  railroad  may. 
through  equities,  outrank  mortgagees;  Central  Trust  Co.  v.  Wabash, 
etc,  Ry.,  46  Fed.  34,  a  similar  case;  Veatch  v.  American  Loan,  etc 
Co.,  84  Fed.  276,  55  U.  8.  App.  195,  affirming  S.  O^  79  Fed.  477,  49 
n.  8.  App.  201,  holding  general  Judgment  creditors  entitled  equally 
with  bondholders  to  participate  in  earnings  accumulated  by  receiver; 
Union  Trust  Co.  v.  Morrison,  126  U.  S.  612,  31  L.  831,  8  8.  Ct  1010, 
and  Thomas  v.  Peoria,  etc.,  Ry.,  36  Fed.  818,  arguendo.  See  54  Am. 
St  Rep.  429,  note 

Distinguished  in  Selbert  v.  Minneapolis,  etc  Ry.>  52  Biinn.  256,  68 
N.  W.  1154,  holding  senior  mortgagees  may  apply  for  earnings  in 
hands  of  receiver  appointed  through  Junior  mortgagees. 

125  U.  8.  382-396,  81  L.  772,  WALL  v.  BISSBLL. 

Executor's  title  to  personalty  vests  from  moment  of  tnstatot^i 
death,  p.  887. 
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Xzaeator,  1b  Indiana,  can  do  no  act  as  sncb,  except  as  necessary 
to  preserve  estate,  until  Issue  of  letters,  p.  888. 

Bxecutors. —  Testator  cannot  defeat  policy  of  law  bj  bequeathing 
personalty  to  trustee,  disregarding  executor,  p.  800. 

Executors. —  Surrlrlng  creditor,  who  Is  also  executor,  may  raleaas 
mortgage  prior  to  issuance  of  letters,  p.  896i. 

Not  cited. 

125  U.  &  897-126,  81  L.  778,  WILLIAMS  T.  CONGER. 

Evidence. —  Public  records,  where  removal  Is  allowed,  coostltuts 
best  evidence  of  contents,  p.  410. 

Cited  generally  in  Williams  v.  Bennett,  1  Tex.  Civ.  App.  506,  20 
S.  V,\  859. 

Evidence. —  Papers  not  competent  for  any  other  purpose,  are  not 
admissible  to  allow  Jury  to  compare  handwriting,  p.  418. 

Evidence. —  Handwriting  of  instruments  admitted  or  proved 
genuine,  may  be  compared  with  instrument  in  question,  p.  418. 

Reaffirmed  in  Stolies  v.  United  States,  157  U.  S.  104,  39  L.  670,  15 
a  Ct  821,  and  Green  v.  TerwlUiger,  56  Fed.  3D4.  Approved  in 
Cleaver  v.  Traders'  Ins.  Co.,  40  Fed.  713,  following  State  court's 
decision  as  to  admissibility  of  evidence:  Pierce  v.  Tennessee,  etc^ 
R.  R.,  178  U.  S.  10,  19  S.  Ct  838,  arguendo. 

SatoppeL —  Where  one  party  introduces  and  proves  instrument, 
onder  which  both  claim,  other  cannot  deny  signature,  p.  414. 

TriaL — Court  may  charge  on  weight  of  evidence  according  to 
Federal  rule,  p.  421. 

Acknowledgment. —  Want  of  acknowledgment  does  not  affect  va- 
lidity of  Instrument  itself,  p.  423. 

Sridence. —  Copy  of  lost  instrument  is  admissible  to  show  exist- 
ence of  original  when  made,  p.  423. 

Bvldenoe. —  Recital  in  ancient  power  of  attorney,  that  exeentor 
was  Hazlcan  dtlsen,  proves  dtixenshlp,  p.  426. 

Mlscellaneoiis. —  Cleaver  v.  Traders'  Ins.  Co.,  40  Fed.  8M,  taxing 
costs. 

125  U.  8.  42&A47,  81  L.  799,  WASHINGTON  ICB  CO.  V.  WBB8TBR. 
Replevin. —  Successful  defendant  may  recover  ou  bond  in  default 
of  return  of  goods,  pp.  488-443. 

Approved  in  Webb  v.  Phillips,  80  Fed.  961,  64  U.  8.  App.  66^  hoM- 
tng  Jury  may  be  Instructed  to  find  verdict  of  Interest  from  time  of 
detention. 

Replevin. —  Value  named  In  bond  Is  binding  on  obUgora,  but 
•bligee  may  show  amount  stated  erroneous,  p.  445. 

Approved  in  Moses  v.  United  States.  166  U.  S.  600,  41  L.  1180,  17 
8.  Ct.  698,  koldlng  Judgment  against  officer  admissible  in  action 
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against  his  sureties;  Cyclone,  etc^  Flow  Oe.  t.  Vulcan  Iron 

52  Fed.  923,  924.  10  XJ.  S.  App.  387,  affirming  S.  0.,  48  Fed.  652,  anil 

holding  replevisor's  ralnatlon  conclnsive  against  him  In  action  an 

bond. 

Beplevln. —  Jmy's  finding  and  verdict  thereon  la  concInslTe  aa 
parties  and  soretles,  p.  447. 

125  U.  S.  447-404,  31  U  807,  YALE  liOOK  CO.  v.  JAMBS. 

Patent  not  being  defective  or  insufficient,  reissue  cannot  dalm 
mode  of  operating  not  described  in  original,  p.  464. 

Approved  in  Cornell  t.  Weidner,  127  U.  S.  265,  82  L.  150,  8  S.  Ct 
1154,  and  Freeman  v.  Asmus,  145  U.  S.  241,  36  U  691,  12  S.  Ct.  943, 
both  holding  reissue  enlarging  invention,  void;  Peoria  Target  Co. 
V.  Cleveland  Target  Co.,  47  Fed.  736,  holding  reissuance  of  patent 
not  conclusive  of  mere  Inadvertence  in  original  patent;  Craig  v. 
Michigan  Lubricator  Co.,  72  Fed.  176,  holding  patentee  cannot  claim 
by  construction  what  patent  office  has  denied. 

125  U.  S.  466-524,  31  L.  700,  BOWMAN  v.  CHICAGO,  BrTC,  BY. 

Oonmierce. —  Where  subject  is  local  in  nature.  State  regulation  la 
valid,  in  absence  of  congressional  action,  p.  481. 

Distinguished  in  Addyston  Pipe,  etc,  Co.  t.  United  States,  175  TJ. 
S.  231,  20  S.  Ct  103,  arguendo. 

Commeroe. —  Foreign  relations  being  general  In  nature,  State 
regrnlations  of  foreign  commerce  are  void,  p.  482. 

Conunerce. —  Facts  must  determine  whether  failure  of  Congress 
to  act  indicates  Intention  to  leave  subject  free,  p.  483. 

Approved  in  State  v.  Fulker,  43  Kan.  247,  249,  22  Pac  1024,  1025, 
7  Lb  B*  A.  187,  188,  and  n.,  appljrlng  State  regulation  to  sale  oi 
liquor  in  Imported  packages;  dissenting  opinions  in  Commonwealth 
V.  HunUey,  156  Mass.  248,  80  N.  B.  1132,  15  U  R.  A.  845,  majority 
upholding  oleomargarine  law,  even  as  to  imports;  Lelsy  v.  Hardin, 
135  U.  S.  157,  34  L.  148,  10  S.  Ct  701,  arguendo.  See  27  Am.  St 
Rep.  548,  note. 

Commeroe. —  Congressional  action  concerning  interstate  commerce 
Indicates  intention  that  it  should  be  exclusive,  p.  483. 

Commeroe. —  State  inspection  law  cannot  forbid  trade  In  known 
article  of  commerce,  irrespective  of  quality  or  condition,  p.  488. 

Approved  in  In  re  Barber,  39  Fed.  646,  650,  note,  annulling  inspec- 
tion law  having  elfect  of  excluding  meat  from  other  States;  In  re 
Ware,  53  Fed.  783,  784,  annulling  baking-powder  law.  requiring 
labels,  as  to  Imported  packages;  McGregor  v.  Cone,  104  Iowa,  468, 
65  Am.  St  Bep.  525,  73  N.  W.  1043,  39  L.  B.  A.  486,  holdmg  anti- 
cigarette  law  void  as  to  interstate  commerce.    See  39  Fed.  639»  note. 

Health. —  State  may  prohibit  importation  of  articles,  whlcht  be- 
cause of  condition,  would  cause  disease,  p.  489. 
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Approved  in  Jamieson  t.  Indiana,  etc^  On  Co.,  128  Ind.  S81,  28 
N.  E.  84,  12  L.  IL  A.  661,  holding  natural  gas  subject  to  State  regu- 
lation; Commonwealth  y.  Hnntley,  156  Mass.  242,  243,  80  If .  B.  1180, 
15  L.  B.  A.  843  (see  dissenting  opinion  In  156  Mass.  249,  80  N.  B.  1132, 
15  L.  R.  A.  846),  upholding  oleomargarine  law,  even  as  to  imports; 
McCuMongh  t.  Brown,  41  8.  C.  239,  19  8.  B.  469,  23  L.  R.  A.  418,  sale 
of  liquor  is  not  malum  in  se;  Austin  t.  State,  101  Tenn.  569,  70  Am. 
St  Rep.  706,  48  S.  W.  307,  cigarettes  are  not  legitimate  subjects  of 
commerce. 

Distinguished  in  Swift  t.  Sutphin,  39  Fed.  634,  annulling  inspec- 
tion law  baring  elTect  of  excluding  meat  imports. 

Oommerco  cannot  be  burdened  by  State  under  cover  of  its  police 
powers,  p.  491. 

Approved  in  Arkansas  t.  Kansas,  etc..  Coal  Co.,  96  Fed.  365,  up- 
holding defendant's  right  to  import  laborers  of  **  lawless  type; 
People  T.  Hawkins,  157  N.  Y.  16,  68  Am.  St  Rep.  747,  51  N.  B.  261, 
42  L.  R.  A.  497,  annulling  law  requiring  label  on  '*  convict-made 
goods.    See  89  Fed.  638,  641,  and  27  Am.  St  Rep.  564,  notes. 

Oommeroe. —  While  State  has  exclusive  control  over  matters 
within  limits,  it  cannot  restrict  interstate  commerce,  p.  493. 

Approved  in  In  re  Rebman,  41  Fed.  870,  and  Swift  v.  Sutphin,  39 
FM.  634^  635,  both  annulling  Inspection  laws  effecting  exclusion  ot 
meats  from  other  States;  United  States  v.  Hopkins,  82  Fed.  539, 
llTo-stock  unloaded  at  stock  yards  for  further  shipment,  is  subject 
of  interstate  commerce;  Arkansas  v.  Kansas,  etc..  Coal  Co.,  96  Fed. 
367,  upholding  company's  right  to  import  laborers  *'  of  lawless  type;  ** 
Cotting  T.  Kansas  City  Stock- Yards  Co.,  82  Fed.  842,  upholding  State 
regulation  of  stock  yards;  Bagg  v.  Railroad,  109  N.  C.  283,  26  Am. 
St  Rep.  573,  14  S.  B.  81,  14  L.  R.  A.  598,  upholding  law  fining  rail- 
roads for  delay  in  shipping  freight;  Harbison  v.  Knoxville  Iron  Co.. 
108  Tenn.  441,  58  S.  W.  960,  upholding  law  requiring  corporations  to 
redeem  employees'  pay-checks  in  cash;  dissenting  opinion  in  Vance 
T.  W.  A.  Vandercook  Co..  170  U.  S.  466,  42  L.  1110,  18  S.  Ct  685.  ma- 
jority upholding  liquor  prohibition  as  to  sales  in  imported  pacl^ages, 
under  Wilson  act;  State  v.  Collins,  67  N.  H.  540,  42  Ati.  51,  and 
State  V.  Kibling,  63  Vt  643,  22  AtL  616,  arguendo.  See  27  Am.  St 
Rep.  558,  note. 

Distinguished  in  United  States  v.  B.  C.  Knight  Co.,  156  U.  S.  12, 
89  L.  329,  15  8.  Ct  253,  bl-State  sugar  refinery  is  not  suppressable  as 
commercial  monopoly;  Preston  v.  Finley,  72  Fed.  860,  upholding  law 
Imposing  tax  on  newspaper-selling,  even  as  to  extrastate  news- 
papers. 

Oommeroe. —  Failure  of  Congress  to  act  la  not  implied  authorisa- 
tion of  State  regulation,  pp.  493-495. 

Approved  in  In  re  Sanders,  52  Fed.  805,  18  L.  R.  A.  551,  annulling 
law,  requiring  label  containing  date  of  growth,  as  to  Imported 
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packages;  Ex  parte  Bdgerton,  69  Fed.  116^  annulling  law  prohibit- 
ing importation  of  Uqnors;  Stat»  t.  Holleyman,  56  8.  d  287, 88  A.  ■• 
367,  45  L.  B.  A.  576,  liquor  purchased  in  another  State  cannot  be 
taken  from  purchaser  on  way  home;  Norfolk,  etc,  B.  R.  t.  Oom- 
monwealth,  88  Va.  103,  29  Am.  St.  Rep.  711,  13  S.  B.  342.  18  L.  R. 
A.  110,  annulling  statute  against  running  interstate  freight  trains 
on  Sundays;  In  re  Rahrer,  140  U.  S.  559,  35  L.  576,  11  &  Ot  868,  up- 
holding "  Wilson  act,"  permitting  State  regulation  of  liquors  **  apon 
arrival "  within  State.    See  39  Fed.  649,  note. 

Distinguished  hi  In  re  Van  YUet,  48  Fed.  762,  10  L.  R.  A.  461, 
under  Wilson  act;  State  y.  Fulker,  43  Kan.  247,  22  Pac  1024,  7  L. 
R.  A.  187,  and  n.,  arg^uendo. 

Commerce. —  Iowa  act,  forbidding  importations  not  consigned  to 
licensed  liquor  dealer,  is  not  valid  on  any  ground,  p.  493. 

Approved  in  Govington,  etc,  Bridge  Co.  v.  Kentucky,  154  U.  S. 
212.  217,  38  L.  967,  968,  14  S.  Gt  1090,  1091,  annulling  State  regola- 
tion  of  interstate  bridge;  Scott  v.  Donald,  165  U.  S.  95,  41  li.  643,  17 
S.  Ct  270,  applying  rule  to  South  Carolina  liquor  act  of  January  2, 
1895;  Rhodes  t.  Iowa,  170  U.  S.  414,  417,  418,  419,  423,  424,  42  L. 
1092,  1093,  1094,  1095,  18  S.  Ct  6G5,  606,  667,  668  (see  dissenting  opin- 
ion In  170  U.  S.  429,  430,  42  L.  1097,  1098,  18  S.  Ct  670.  671).  refusing 
to.  apply  prohibition  law  to  imported  liquors  In  transit  to  purchaser; 
Schollenberger  ▼.  Pennsylvania,  171  U.  S.  21,  22,  18  S.  Ct.  765,  and 
In  re  Worthen,  58  Fed.  468.  both  annulling  oleomargarine  laws  as 
to  original  sales  in  imported  packages;  In  re  Heine,  42  Fed.  546, 
annulling  Kansas  liquor  prohibition  as  to  sales  in  imported  pack- 
ages; Bx  parte  Bdgerton,  59  Fed.  117,  Bx  parte  Jervey,  66  Fed.  960, 
and  Jervey  T.  The  Carolina.  66  Fed.  1019,  all  annulling  South  Caro- 
lina dispensary  act  as  to  Interstate  ship  importing  liquor;  W.  A. 
Vandercook  t.  Vance.  80  Fed.  789.  annulling  South  Carolina  dis- 
pensary act  as  to  importations  for  personal  use;  Cuban  S.  S.  Ca 
T.  Fitzpatrlck,  66  Fed.  67,  annulling  law  against  use  of  wharves  by 
foreign  sailors,  as  to  loading  of  ship;  Sawrie  v.  Tennessee,  82  Fed. 
621,  623,  annulling  anti-cigarette  law  as  to  Imports  In  original  pack- 
ages; Bennett  v.  American  Bxp.  Co.,  83  Me.  242.  23  Am.  St  Rep. 
779,  22  AtL  161,  13  L.  R.  A.  37.  and  n..  Interstate  railroad  cannot  be 
punished  under  game  law  for  transporting  game;  Colt  &  Co.  v. 
Sutton,  102  Mich.  827,  60  N.  W.  690,  25  L.  R.  A.  820.  law  regulating 
contracts  of  foreign  corporations  does  not  apply  to  sales  by  agents: 
Stemweis  t.  Stllslng.  52  N.  J.  L.  519.  20  AtL  66,  annulling  city 
liquor  license  ordinance  as  regards  interstate  Uquor  sales;  In  re 
Langford.  57  Fed.  572,  "  upon  arrival,"  as  used  in  Wilson  act,  means 
upon  reaching  destination;  dissenting  opinion  in  Missouri,  etc.,  Ry. 
V.  Haber,  169  IT.  S.  643.  42  li.  888.  18  S.  Ct  499,  500,  majority  uphold- 
ing Kansas  statute  against  importing  cattle  liable  to  communicate 
Texas  fever;  In  re  Jordan,  49  Fed.  239,  arguendo.  See  89  Fed.  648, 
and  27  Am.  St  Rep.  549,  568,  notes. 
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IMttlngtilslied  In  In  re  Splckler,  43  Fed.  654,  655,  10  L.  R.  A.  447, 
448,  and  In  re  Van  Vliet,  43  Fed.  762,  10  L.  R.  A.  451,  tmder  met  of 
Oongrem  anbjectlng  Imports  to  State  regulationa  **npon  arrival; " 
Bz  parte  Brown,  48  Fed.  440,  441,  upholding  mercbants'  license  tax 
based  on  purchases;  Ez  parte  Maier,  103  CaL  486,  42  Am.  St  Rep. 
186,  87  Pac.  405,  upholding  law  against  selling  deer-meat  cut  from 
imported  carcass;  Oollins  v.  Hills,  77  Iowa,  186,  41  N.  W.  573,  8  L.  R. 
A.  114,  upholding  anti-liquor  law,  even  as  to  goods  sold  in  imported 
bottles;  State  t.  Creeden,  78  Iowa.  557,  43  N.  W.  673,  7  L.  R.  A.  801. 
where  railroad  ceased  to  be  carrier  and  became  warehouseman: 
Wind  ▼.  Iler,  08  Iowa,  ^3,  61  N.  W.  1008,  27  L.  R.  A.  221,  refusing 
foreign  vendor  Judgment  for  liquor  furnished  for  unlawful  sale 
within  State:  State  t.  Wheelock,  95  Iowa,  585,  58  Am.  St.  Rep.  445, 
64  N.  W.  622,  30  Ll  R.  A.  440,  and  n.,  upholding  law  imposing  license 
on  Itinerant  drug  vendors  who  profess  to  cure;  Territory  ▼.  Guyott 
9  Mont.  49,  22  Pac.  134,  sale  to  Indian  outside  reservation  is  not 
commerce  with  Indian  tribe;  Tredway  v.  Riley,  32  Neb.  605,  29  Aui. 
St  Rep.  454,  40  N.  W.  271,  upholding  Iowa  law  against  liquor  manu- 
facture, though  goods  be  for  export;  State  v.  Holleyman,  55  S.  O. 
219,  81  8.  B.  863,  45  L.  R.  A.  569,  upholding  law  against  handiing 
contraband  llqu<Hrs  in  night-time,  though  from  another  State;  O'Nell 
T.  Vermont  144  U.  S.  335,  36  L.  457,  12  S.  Ct  698  (see  dissenting 
opinion  in  144  U.  S.  855,  356,  36  U  464,  12  S.  Ct  705,  706),  arguendo. 

Commerce. —  Whether  right  to  import  includes  right  to  sell  in 
original  packages*  query,  pp.  499,  500. 

Cited  in  Leisy  v.  Hardin,  135  U.  &  111,  34  L.  133,  10  S.  Ct  685 
(see  dissenting  opinion  in  135  U.  S.  165,  34  L.  148.  10  S.  Ct  700;, 
annulling  liquor  prohibition  law  as  to  sales  In  original  imported 
packages;  State  v.  Chapman,  1  S.  Dak.  429,  47  N.  W.  416,  Importers 
or  agents  may  sell  in  original  packages;  State  v.  Goetze,  43  W.  Va. 
501«  64  Am.  St  Rep.  876,  27  S.  B.  227,  annulling  cigarette  license 
law  as  to  sales  in  imported  packages;  Rhodes  v.  Iowa,  170  U.  S.  414, 
42  L.  1092. 18  8.  Ct  665,  and  Swift  v.  Sutphln,  39  Fed.  635,  arguendo 

Distinguished  in  In  re  Tan  Vliet  43  Fed.  763,  765,  10  L.  R.  A.  452. 
453,  upholding  prohibition  law,  as  to  imports,  under  Wilson  act; 
State  V.  Zimmerman,  78  Iowa,  616,  48  N.  W.  458,  holding  intoxicants, 
after  reaching  State,  subject  to  State  laws;  Ex  parte  Maier,  103  CaL 
487,  42  Am.  St  Rep.  137,  37  Pac.  405,  upholding  law  against  selling 
deer-meat  cut  from  imported  carcass;  Stommel  t.  Timbrel,  84  Iowa, 
841.  51  N.  W.  161,  upholding  State  prohibition  where  liquor  was 
drawn  from  original  package;  Waterbury  v.  Newton,  50  N.  J.  L.  538, 
14  AtL  606,  upholding  oleomargarine  law,  even  as  to  sale  in  im- 
ported packages;  McGlasson  v.  Johnson,  86  Iowa.  480,  53  N.  W.  2GS, 
and  England  v.  Johnson,  86  Iowa,  761,  53  N.  W.  268,  both  enjoining 
defendants  from  maintaining  liquor  nuisance;  Wind  v.  Iler,  93  Iowa, 
325,  61  N.  W.  1004,  27  L.  R.  A.  222,  foreign  vendor  cannot  recover 
for  liquor  sold  to  be  unlawfully  retailed  within  Stateu 
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Ckmimsros. —  Power  to  regulate  or  forbid  sale  does  not  Inehids 
power  to  prevent  Importation,  p.  600. 

Approved  in  Leisy  v.  Hardin,  135n.  8.124,84L.188,10&Ot 
689  (see  dissenting  opinion  in  136  U.  S.  156.  84  L.  149,  10  &  Ot  701), 
and  Lyng  t.  Michigan,  135  U.  8.  166,  84  L.  163,  10  S.  Ot  727,  rerera- 
Ing  S.  C  74  Mich.  590,  42  N.  W.  142,  both  annnlUng  Uqnor  prohibi- 
tion law,  as  to  sales  in  original  imported  packages;  SchoUenbarger  ▼. 
Pennsylyania,  171  U.  S.  22,  18  S.  Ot  765,  annnlling  oleomargarine 
law  as  to  original  sales  in  Imported  packages. 

Distinguished  in  Lang  y.  Lynch,  38  Fed.  490,  4  L.  R.  A.  832,  up- 
holding conviction  of  non-residenfs  agent  for  soliciting  liquor  sales. 

Oommerce. —  Right  to  import  legitimate  articles  carries  rl^^t  to 
sell,  per  Field,  J.,  pp.  504-606. 

Approved  in  McGregor  v.  Ck)ne,  104  Iowa,  470,  66  Am.  St  Rep. 
526,  73  N.  W.  1043,  39  L.  R.  A.  486,  annulling  anti-cigarette  law  as 
to  sale  in  imported  packages. 

Oommerce. —  Where  subject  is  local  in  nature,  fitate  may  regolats 
If  Oongress  does  not;  aliter,  where  national,  p.  507. 

Approved  in  The  Oity  of  Norwalk,  66  Fed.  106,  upholding  Stats 
law  giving  damages  for  negligence  on  its  navigable  waters;  Leisy 
V.  Hardin,  135  U.  S.  119,  34  L.  136,  10  S.  Ot  687,  annnlling  liquor 
prohibition  as  to  sales  In  original  packages;  In  re  Minor,  69  Fed.  236, 
Sawrie  v.  Tennessee,  82  Fed.  618,  and  State  v.  Gcetse,  43  W.  Va. 
499,  64  Am.  St  Rep.  876,  27  S.  B.  226,  all  annulling  cigarette  regula- 
tions as  to  sales  thereof  in  imported  packages. 

Commerce. —  State  can  regulate  sales  only  after  importation  Is 
complete,  p.  606. 

Approved  in  Swift  v.  Sutphin,  39  Fed.  636,  and  In  re  Rebman,  41 
Fed.  869,  both  annulling  Inspection  law  effecting  exclusion  of  meats 
of  other  States;  McGregor  v.  Gone.  104  Iowa,  470,  65  Anu  St  Bep. 
626,  78  N.  W.  1043,  39  L.  R.  A.  486,  upholding  anti-cigarette  law  as 
to  imported  packages  when  opened;  dissenting  opinion  in  Vance  v. 
W.  A.  Yandercook  Go.,  170  U.  S.  467,  42  L.  1107,  18  H.  Ot  681« 
arguendo. 

Oommsiroe. —  What  is  article  of  commerce  is  determined  by  com- 
mercial usage,  p.  501. 

Approved  in  Swift  v.  Sutphin,  39  Fed.  636,  641,  note,  annullinf 
Inspection  law  which  effected  exclusion  of  meat  inIk)ort8, 

125  U.  S.  625-630,  31  L.  813,  HARTRANFT  v.  OLIVER. 

Customs. —  Groods  left  in  custody  of  government  until  act  of  188S 
effective,  are  dutiable  as  of  time  when  delivered,  p.  628. 

Approved  in  Sherman  v.  Robertson,  136  U.  S.  571,  34  L.  640,  10  S. 
Ot  1003,  case  on  all  fours;  Saltonstall  v.  Russell,  152  U.  S.  631,  38 
L.  577.  14  S.  Ot  734,  holding  duties  payable  at  first  port  of  entiy; 
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Burr  ▼.  United  States,  06  Fed.  743,  holding  duties  Uqaldated  day 
after  new  act,  on  goods  Imported  under  old,  determinable  by  new 
act;  Scbmld  y.  UWted  States,  06  Fed.  745,  holding  goods  deposited 
before,  but  withdrawn  after  act,  dutiable  thereunder;  United  States 
T.  ■.  L.  GoodseU  Co.,  84  Fed.  441,  51  U.  S.  App.  721,  affirming  S.  0., 
78  9e(L  807,  a  like  case,  under  act  of  1894;  In  re  Mathews,  45  Fed. 
860,  argu^ido. 

Customs. —  Goods  In  charge  of  customs  officer,  preliminary  to  re* 
moTal  to  bonded  warehouse,  are  deemed  actually  therein,  p.  529. 

Approved  In  Seeberger  y.  Schweyer,  158  U.  S.  611,  613,  88  L.  840^ 
841,  14  S.  Ct  882,  regarding  goods  in  charge  of  carrier,  en  route  to 
warehouse,  as  in  warehouse. 

125  U.   8.  580-555,  31  L.  790,  WBSTBRN  UNION  TBU   CO.  Y. 
MASSACHUSETTS. 
Taxation.— Act  glYlng  telegraph  companies  right  of  way.  over 
post  roads,  confers  no  exemption  from  taxation,  p.  548. 

Approved  In  Massachusetts  v.  Western  Union  Tel.  Co.,  141  U.  & 
41«  42,  85  L.  629,  11  S.  Ct.  890,  sustaining  same  law;  Ficklen  v. 
Shelby  Co.,  145  U.  S.  23,  36  L.  607.  12  S.  Ct  812,  holding  property 
of  corporations  operating  under  Federal  franchise,  not  exempt;  St 
fjouls  Y.  Western  Union  TeL  Co.,  148  U.  S.  102.  37  L.  384,  13  S.  Ct 
489,  upholding  municipal  charge  for  use  of  streets;  Postal  Tel. 
Cable  Co.  v.  Adams,  155  U.  8.  699,  89  L.  316,  15  S.  Ct  271.  uphold- 
ing like  Mississippi  tax  on  telegraph  companies;  Richmond  v. 
Southern  Bell  Tel.  Co.,  174  U.  8.  771.  19  8.  Ct  781.  affirming  3.  C, 
85  Fed.  25,  42  U.  8.  App.  686,  modifying  S.  O,  78  Fed.  861,  holding 
dedsloB  ai^llcable  to  telephone  companies;  Western  Union  T^  Co. 
v.  Mayor,  etc.,  88  Fed.  559,  8  L.  R.  A.  454,  holding  companies  not 
exempted  under  act  from  obedience  to  New  York  law,  requiring 
wires  to  be  laid  underground;  Telegraph  Co.  v.  State,  71  Miss.  567, 
42  Am.  St  Rep.  483,  14  So.  89,  upholding  privilege  tax  on  telegraph 
companies. 

Taxation.—  Federal  agencies  are  exempt  only  so  far  as  tax  tends 
to  Impair  efficiency,  p.  551. 

Approved  In  Pullman's  Car  Co.  v.  Pennsylvania,  141  U.  S.  23,  28, 
85  L.  616,  618,  11  S.  Ct  878,  880  (but  see  dissenting  opinions  in  141 
U.  S.  86,  35  L.  621. 11  S.  Ct  883),  Postal  TeL  Cable  Co.  v.  Charleston, 
153  U.  &  696^  88  L.  873,  14  S.  Ct  1096,  and  Western  Union  TeL  Co. 
Y.  City  Council,  56  Fed.  422,  all  upholding  city  taxes  on  local  busi- 
ness of  telegraph  companies;  Postal  Tel.  Cable  Co.  v.  Adams.  155  U. 
8.  698,  89  L.  316, 15  8.  Ct  270,  holding  interstate  telegraph  companies 
subject  to  property  tax;  Central  Pac.  R.  R.  v.  California,  162  U.  & 
123,  40  L.  914,  16  S.  Ct  778,  Western  Union  TeL  Co.  v.  Taggart  168 
U.  &  14,  41  L.  54,  16  8.  Ct  105a  and  Western  Union  TeL  Co.  v. 
KormaB,  77  Fed.  21,  all  holding  employment  of  property  In  interstate 
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commerce  does  not  exempt  it  from  taxation;  Western  Union  TeL 
Ck>.  T.  Mayor,  etc.,  38  Fed.  554,  3  L*.  B.  A.  451,  holding  telesrapb 
company  amenable  to  police  regulations;  Sanford  ▼•  Poe,  09  Fed. 
554,  37  U.  S.  App.  378,  and  Western  Union  TeL  Co.  v.  Poe,  69  Fed. 
559,  37  U.  S.  App.  399,  upholding  Ohio  "  Nichols  law,"  taxing  tele- 
phone companies;  Philadelphia  y.  Western  Union  TeL  Go.,  89  Fed. 
460,  60  U.  S.  App.  413.  holding  city  may  exact  license  tax  for  poles 
and  wires  maintained  therein;  Osborne  y.  State,  33  Fla.  200,  89  Am. 
St.  Rep.  124,  14  So.  600,  25  L.  R.  A.  132,  holding  fact  that  express 
company  does  interstate  business  does  not  exempt  it  from  taxation 
for  local  business;  Crown  Cork,  etc.,  Co.  y.  State,  87  Md.  699,  67 
Am.  St  Rep.  376.  40  Atl.  1076,  holding  investment  of  corporation 
stock  in  patent  rights  does  not  exempt  holders  from  tax  on  real 
value;  Telegraph  Co.  y.  State,  71  Miss.  560,  562,  42  Am.  St  Rep.  477. 
479,  14  So.  37,  3S,  upholding  tax  on  telegraph  companies;  Elmira 
Say.  Bank  v.  Davis,  142  N.  Y.  595,  597,  37  N.  E.  646,  647,  25  li.  R.  A. 
550,  551,  and  n.,  upholding  State  banking  law,  making  savings  banks 
depositing  in  national  banks,  preferred  creditors  on  latter's  insol- 
vency; Transit  Co.  v.  Lynch,  18  Utah,  394,  65  Pac  643,  upholding 
tax  on  cars  of  foreign  corporation,  used  in  Utah;  New  York  y.  Rob- 
erts, 171  U.  S.  665,  19  S.  Ct  61,  arguendo. 

The  following  have  been  held  invalid,  as  transcending  State 
power:  Ratterman  v.  Western  Union  Tel.  Co.,  127  U.  S.  426,  32  L. 
233,  8  S.  Ct  1131,  and  Western  Union  TeL  Co.  v.  Alabama,  132  U. 
S.  473,  33  L.  409,  10  S.  Ct  162,  tax  based  partly  on  gross  returns 
without  State;  Leloup  v.  Mobile,  127  U.  S.  649,  32  L.  814,  8  S.  Ct. 
1384,  general  license  tax  on  telegraph  companies;  State  y.  Indiana, 
etc.,  Min.  Co.,  120  Ind.  579,  22  N.  B.  779,  act  penalizing  exportation 
of  natural  gas  from  State;  People  v.  Wemple,  138  N.  Y.  15,  83  N.  E. 
724,  19  L.  R.  A.  699,  tax  on  interstate  ferry  having  only  terminal 
in  State. 

Distinguished  in  St  Louis  y.  Western  Union  TeL  Co.,  39  Fed.  60, 
denying  municipal  or  State  power  to  impose  privilege  tax  on  inter- 
state telegraph  companies;  Bain  y.  Railroad,  105  N.  C.  365,  18  Am. 
St  Rep.  914,  11  S.  E.  312,  8  L.  R.  A.  300,  and  n.,  holding  cars  of 
non-resident  corporation,  passing  through  State,  not  taxable. 

Taxation  of  telegraph  companies,  based  upon  proportionate  length 
of  lines  in  State,  is  constitutional,  p.  552. 

Approved  in  Pullman's  Car  Co.  v.  Pennsylvania,  141  U.  S.  25,  86 
L.  617,  11  S.  Ct  879  (but  see  dissenting  opinion  in  141  U.  S.  34,  85 
L.  620,  11  S.  Ct  882),  affirming  S.  C,  55  Fed.  209,  upholding  tax  OD 
foreign  sleeping-cars  upon  like  method  of  valuation;  Massachusetts 
V.  Western  Union  Tel.  Co.,  141  U.  S.  45,  35  L.  630,  11  S.  Ct  891,  case 
on  all  fours;  Pittsburgh,  etc.,  Ry.  v.  Backus,  154  U.  S.  431,  38  L. 
1038,  14  &  Ct  1118  (affirming  S.  C,  133  Ind.  656,  83  N.  B.  442),  and 
Cleveland,  etc,  Ry.  v.  Backus,  133  Ind.  545,  33  N.  E.  431,  18  L.  R, 
A.  743,  both  upholding  like  method  of  fixing  taxable  value  of  rail> 
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roads  partly  In  State;  Postal  TeL  Cable  Co.  t.  Adams,  155  U.  8.  700^ 
89  L.  317,  15  &  Ct  271,  Western  Union  TeL  Co.  ▼.  Taggart,  168  U. 
8.  15,  16,  17,  21,  41  L.  55,  57,  16  S.  Ct  1058,  1059,  1061  (affirming 
8.  C  141  Ind.  293,  301,  40  N.  B.  1054.  1057),  and  Western  Union  TeL 
Co.  T.  Henderson,  68  Fed.  600,  all  upholding  like  taxes;  Adams  Exp. 
Co.  Y.  Ohio,  165  U.  &  220,  41  L.  695,  17  S.  Ct  809,  Wells-Fargo,  etc., 
▼.  Crawford  Co.,  63  Ark.  589,  40  S.  W.  713,  37  L.  R.  A.  31?,  and 
State  ▼.  Adams,  etc.,  Exp.  Cos.,  144  Ind.  557,  42  N.  E.  485,  aU  ap- 
proving same  method  of  valuation  applied  to  express  companies; 
American,  etc.,  Transit  Co.  v.  Hall,  174  U.  S.  75,  19  S.  Ct  601,  up- 
holding tax  on  average  number  of  cars  habitually  used  In  State; 
Western  Union  TeL  Co.  v.  Norman,  77  Fed.  24,  holding  like  Ken- 
tucky tax  on  '^  franchises,"  really  one  on  capital  stock,  and  valid; 
State  ▼.  New  York,  etc.,  R.  R.,  60  Conn.  334,  22  Atl.  767,  upholding 
tax  on  railroads  running  Into  other  States;  Osborne  ▼.  State,  83  Fla. 
175,  39  Am.  St  Rep.  106,  14  So.  592,  25  L.  R.  A.  125,  upholding  tax 
on  express  companies,  as  only  applicable  to  local  business;  Telegraph 
Co.  T.  SUte,  71  Miss.  563,  565,  42  Am.  St  Rep.  480,  482,  14  So.  88,  39, 
upholding  tax  of  so  much  per  mile  of  wires;  LumberviUe  Bridge  Co. 
V.  Assessors,  65  N.  J.  L.  535,  26  Atl.  713,  25  L.  R.  A.  137,  upholding 
license  fees  on  domestic  corporation,  though  engaged  In  interstate 
trade;  State  t.  Stete  Boards,  etc,  3  S.  Dak.  351,  53  N.  W.  196,  ufh 
holding  tax  on  express  companies  doing  business  in  State. 

Distinguished  In  Western  Union  Tel.  Co.  v.  Poe.  61  Fed.  403,  404, 
465,  holding  tax  on  telegraph*  companies  determined  by  aggregate 
value  of  shares  of  capital  stock,  invalid;  San  Francisco  v.  Western 
Union  TeL  Co.,  96  CaL  149,  31  Pac.  13,  17  L.  R.  A.  304,  holding  tax 
on  defendant's  franchise.  In  addition  te  tax  on  ite  property,  void; 
Osborne  v.  Stete,  88  Fla.  192,  89  Am.  St  Rep.  119,  14  So.  597.  25 
L.  R.  A.  180,  arguendo;  dissenting  opinion  in  Western  Union  TeL  Co. 
V.  Fremont  89  Neb.  714,  58  N.  W.  422,  26  L.  R.  A.  705,  majority 
upholding  dty  ordinance  exacting  license  from  telegraph  companies; 
Western  Union  Tel.  Co.  v.  Alabama,  182  U.  8.  476,  33  L.  410,  10  9. 
Ct  163,  arguendo. 

Tax  on  corporations,  if  uniform  and  Just  will  be  upheld,  although 
method  of  computetlon  may  be  unwise,  p.  553. 

Approved  In  Chamberlain  v.  Walter,  60  Fed.  790,  reathrmlng  rul- 
tng;  Baltimore,  eto.,  Ry.  v.  Mayor,  etc,  71  Md.  418,  18  AfL  919,  con- 
struing tax  on  street  railroads;  Telegraph  Co.  v.  Stete.  71  Bilss.  560. 
561,  42  Am.  St  Rep.  477,  478,  14  So.  37,  arguendo.  See  27  Am.  8t 
Bep.  564,  and  62  Am.  St  Rep.  175,  notes. 

Taacatlon. —  Telegraph  company  authorised  to  use  government 
post  roads,  cannot  be  enjoined  by  Stete  for  non-payment  of  taxes, 
pc  064. 

Approved  In  Western  Union  Tel.  Co.  v.  Alabama,  132  U.  8.  475,  86 
Ia  410, 10  8.  Ct  168,  holding  Stete  cannot  tax  interstete  telegrams,  sr 
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receipts  thereof;  The  Katie,  40  Fed.  491,  7  li.  IL  A.  94,  and  bl.  hold- 
ing separable  act  enforceable  as  to  part  within  power  of  Oongreaa 
to  enforce;  In  re  Pennsylvania  Tel.  Co.,  48  N.  J.  Bq.  itt,  27  Axn.  St 
Rep.  463,  20  AtL  847,  denying  regulation  by  injunction,  of  telepboiM 
messages  from  other  States,  for  corporation's  failure  to  pay  tax; 
Standard,  etc.  Cable  Co.  ▼.  Attorney-General,  46  N.  J.  Bq.  274,  19 
Am.  St  Rep.  398,  19  Aa  734,  arguendo. 

Distinguished  in  Western  Union  TeL  Co.  v.  State,  146  Ind.  00,  44 
N.  E.  795,  upholding  provision  for  action  by  State  for  taxea,  9m4 
Imposition  of  penalty  on  defaulting  corporation. 

125  U.  S.  555-585.  81  L.  795,  BUCHBR  v.  CHBSHIRB  R.  R. 

Judgment  of  non-suit  In  State  court  does  not  estop  plainttfT  te 
Federal  courts,  p,  578. 

Approved  in  Gardner  t.  Michigan  Cent  Ry.,  150  U.  &  857,  S7  L. 
1J09,  14  S.  Gt  142,  holding  non-suit  in  State  court  no  bar  to  action  in 
Federal;  Cleaver  v.  Traders'  In&.  Co.,  40  Fed.  714,  but  holding  rulings 
of  State  court  before  removal,  stand  as  If  made  by  Federal  court; 
Smith  V.  Floyd  Co.,  85  Ga.  423,  89  Am.  St  Rep.  201,  U  S.  B.  860^ 
holding  judgment  of  non-suit  no  bar  to  subsequent  action;  Giles  v. 
Uttie,  134  U.  S.  649,  33  L.  1063.  10  S.  Ct  625,  arguendo. 

Courts. —  State  practice  act  Is  inapplicable  to  trials  In^  equity  or 
admiralty,  or  of  offenses  against  government,  p.  682. 

Courts. —  Federal  courts  will  follow  decisions  of  highest  State 
court  construing  State  Constitution  or  laws,  p.  583. 

Following  cases  held  State  decisions  conclusive:  Grand  Trunk 
Ry.  V.  Ives,  144  U.  S.  423,  36  L.  491,  12  S.  Gt  685,  and  Schurz  v.  Cook, 
148  U.  S.  411,  37  L.  503,  13  S.  Ct  649,  construing  State  statute; 
Long  Island  Water-Supply  Co.  v.  Brooklyn,  166  U.  S.  68S,  41  L.  1166, 
17  S.  Ct  719,  and  Merchants'  Bank  v.  Pennsylvania,  167  U.  8.  462. 
42  L.  237,  17  S.  Ct  830,  as  to  constitutionality  of  laws  under  State 
Constitutions;  Lang  v.  Lynch,  38  Fed.  490,  4  L.  R.  A.  832,  construing 
New  Hampshire  liquor  law.  Following  State  decisions  have  been 
followed  by  Federal  Courts:  Hartford  Ins.  Go.  v.  Chicago,  etc.,  Ry^ 
175  IT.  S.  100.  20  S.  Ct  37,  following  State  dMsion  on  question  of 
public  policy  as  affecting  contracts;  Byrne  v.  Kansas  City,  etc.,  R. 
Co.,  61  Fed.  616,  22  U.  S.  App.  220.  24  L.  R.  A.  701,  construing  rule 
that  contributory  negligence  shall  not  be  complete  defense;  Ghlcago, 
etc.,  Ry.  V.  Stahley.  62  Fed.  365,  27  U.  S.  App.  157,  adopting  State's 
construction  of  statute  adopted  from  another  State;  Pacific,  etc 
Mills  Co.  V.  .Tames  St  Const  Co.,  68  Fed.  969,  29  U.  8.  App.  698. 
that  materialman  has  no  lien  on  street  railway  track.  Approved  in 
Wade  V.  Travis  Co.,  174  U.  S.  508.  19  S.  Ct  718,  bidding  highest 
State  court's  decision  must  be  looked  to  to  determine  what  la  Stats 
statute;  Western,  etc^  R.  Co.  v.  Roberson,  61  Fed.  604,  22  U.  S.  App. 
tB7,  taking  Judicial  notice  of  State  acts  regulating  construction,  leas* 
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InCf  etc^  of  fttllioads;  Brmim  ▼.  Board  of  Oommteilonera,  06  Fed.  4TiC 
reaffirming  role;  Van  Metre  ▼.  Sankey,  148  IlL  562,  86  N.  B.  681,  28 
L.  R.  A.  610,  88  Am.  8t  Rep.  201,  following  Pennejlyanla  court  ee 
tta  law;  dleeenting  opinion  in  Oarleton  ▼.  Bngg,  148  Maes.  662,  29 
N.  B.  68,  6  li.  R.  A«  188,  arguendo. 

Dlstlngnlshed  In  Forsyth  y.  Hammond,  71  Fed.  453,  84  XJ.  8.  Ap^ 
662,  where  State  decision  was  rendered  between  argument  and  Judg- 
ment, In  Federal  court  The  following  haye  been  held  questions  of 
general  law,  and  State  decisions  therein  not  binding:  Baltimors, 
etc.,  R.  R.  y.  Baugh,  148  U.  a  878,  87  L.  776,  18  8.  Ot  816  (but  see 
didsentlng  opinion  In  149  U.  S.  897,  87  L.  785,  13  a  Ct  825),  and 
Newport  News,  etc^  Co.  y.  Howe,  62  Fed.  366.  6  U.  &  App.  172. 
decision  as  to  who  are  fellow  seryants;  Eells  v.  St.  Louis,  etc,  Rj., 
62  Fed.  806,  questions  of  carrier's  right  to  stipulate  for  exemption 
from  liability  for  negligence;  Hartford  Fire  Ins.  Ck>.  y.  Ohlcago,  etc, 
Ry.,  70  Fed.  203.  86  U.  8.  App.  152,  80  L.  R.  A.  188,  yaUdlty  of  lease 
proyision,  exempting  leasing  railroad  from  liability  for  lire  from 
engines. 

Oourts. —  ^ Rules  of  property**  applied  to  decisions,  means  rules 
goyemlng  or  alTectlDg  descent  or  transfer,  p.  583. 

Approyed  in  M'Glasliey  y.  Barr,  62  Fed.  211,  holding  State  laws 
relating  to  compensation  for  Improyements,  rules  of  property. 

Ooorts.—  Federal  courts  will  treat  State  decisions  that  hayo  be* 
come  rules  of  property,  as  laws,  p.  683. 

Following  cases  follow  State  decisions:  Truman  y.  Weed,  fff  Fed. 
648.  28  IT.  8.  App.  428,  State  decision  subsequently  oyerruled,  but 
under  which  rights  inyolyed  yested;  Stone  y.  Perkins,  86  Fed.  619, 
construing  statute  relating  to  swamp  lands;  Wheeling  Bridge,  etc., 
Ry.  y.  Reymann  Brewing  Co.,  80  Fed.  196,  61  U.  8.  App.  640,  as  to 
laches  affecting  realty  rights;  Buford  y.  Kerr.  90  Fed.  614,  62  U.  & 
App.  278,  course  of  decisions  giying  certain  effect  to  certain  words 
In  deeds,  wills,  etc 

Distinguished  In  Ryan  y.  Staples,  76  Fed.  727,  40  U.  &  App.  427, 
where  rights  in  property  claimed  under  Judgment,  yested  before 
decision  regarding  effect  of  Judgments. 

Courts. —  State  rules  of  eyldence  preyall  In  actions  at  law  In  Fed- 
eral courts,  p.  583. 

Approved  in  Stewart  y.  Morris,  88  Fed.  281,  60  U.  &  App.  660, 
following  State  decisions  as  to  rules  of  eyldence. 

«<  Common  law/'  as  used  in  Supreme  Court,  means  common  law 
ot  several  States,  p.  584. 

Approved  iu  Gntton  v.  Clilcago,  etc^  Ry.,  86  Iowa,  132,  142,  63  N. 
W.  596,  599.  28  L.  R.  A.  663,  566,  denying  recoyery  for  oyercharges 
oo  interstate  shipments,  made  before  interstate  commerce  act 

Courts.^  Local  law  or  custom,  established  by  State  decisions,  b» 
comes  law  goyemlng  Federal  courts,  p.  684. 
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Approved  In  Gormley  t.  Clark,  134  U.  S.  348,  83  L.  918,  10  S.  Ct 
666,  affirming  rule.  Under  authority  of  principal  case,  following 
State  laws  and  decisions  have  been  held  binding  <m  Federal  conrts: 
Detroit  ▼.  Osborne,  135  U.  S.  490,  34  L.  262,  10  S.  Ot  1013,  holding 
local  law  concerning  recovery  for  injuries  from  defective  highways, 
binding;  Forsyth  t.  Hammond,  166  U.  S.  519,  41  L.  1100,  17  S.  Gt 
670,  decision  as  to  powers  of  municipalities;  Russell  v.  Lamb.  49 
Fed.  774,  construction  of  statutes  as  to  effect  of  pleadings;  First  Nat. 
Bank  v.  Mitchell,  84  Fed.  92,  that  contract  signed  in  Connecticut,  to 
be  executed  elsewhere,  is,  as  to  signer,  Connecticut  contract;  HiU 
T.  Hite,  85  Fed.  270,  56  U.  S.  App.  406,  affirming  S.  C,  79  Fed«  827. 
decisions  as  to  effects  of  Sunday  law  upon  contracts. 

Distinguished  in  Liverpool  Steam  Co.  v.  Phenlx  Ins.  Co.,  129  U.  S. 
443,  82  L.  793,  9  S.  Ct  472,  holding  Federal  courts  not  bound  by 
State  decisions,  on  questions  of  commercial  law;  Stowe  v.  Belfast 
Sav.  Banl^  92  Fed.  99,  holding  single  decision,  based  on  comity,  not 
binding  on  Federal  courts. 

125  U.  S.  585-^90.  31  L.  815,  BOWBRMAN  v.  ROGERS. 

OoBtoms. —  Agent  employed  to  enter  importations,  and  sue  to  re- 
cover excess,  is  liable  for  failure  to  do  so,  p.  590. 

Not  cited. 

125  U.  8.  691-618,  31  L.  825.  UNION  TRUST  CO.  v.  MORRISON. 

Injunction. —  Lien  of  surety  on  bond  Is  not  affected  by  failure  to 
pay  within  time  allowed,  pp.  607,  608. 

Approved  In  54  Am.  St  Rep.  422,  nota 

Bailroads. —  Bondholders  purchasing  at  foreclosure,  subject  to 
liens,  have  notice  of  injunction  surety's  claim,  p.  60S. 

Approved  In  54  Am.  St  Rep.  402,  note. 

Bailroads. —  Personalty  of  mortgaged  railroad,  is  subject  to  dis- 
posal and  execution  until  foreclosure,  p.  609. 

Approved  in  Chicago,  etc.,  R.  Co.  v.  Ellson,  113  Mich.  87,  71  N.  W. 
826,  holding  coal  of  railroad  subject  to  tax  levy. 

Bailroads. —  Current  expenses  are  chargeable  on  mortgage,  so  far 
as  earnings  have  been  diverted  for  its  benefit  p.  612. 

Approved  in  Thomas  v.  Peoria,  etc.,  Ry.,  36  Fed.  818,  charging  rent 
of  cars  on  mortgage  security,  where  earnings  were  diverted  to  im- 
provements; Southern  Ry.  v.  TlUett  76  Fed.  509.  42  U.  S.  App.  178i 
diversion  of  earnings  to  permanent  improvements,  gives  repair 
claims  priority  over  mortgage;  Fidelity  Ins.,  etc,  Co.  v.  Shenandoah 
VaL  R.  R.,  86  Va.  11, 19  Am.  St  Rep.  866,  9  S.  B.  762,  receiver  should 
pay  vendor  of  rolling  stock,  with  lien  thereon,  only  for  use  therec^ 
out  of  current  Income;  Whiteley  v.  Central  Trust  Co.,  76  Fed.  77, 
48  U.  S.  App.  643,  34  L.  R.  A.  306,  arguendo.  See  54  Am.  St  Bepw 
431,  note. 
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DMlngnished  In  Hassall  t.  Wilcox,  130  IT.  S.  504,  82  L.  1005,  9  8. 
Ot  698,  under  Texas  statute;  Fanners*  Loan,  etc.,  Co.  ▼.  Fidelity 
Ins.,  etc,  Co.,  —  Tex.  Civ.  App.  — ,  41  8.  W.  115,  payment  of  mort- 
gage Interest  Is  not  Improper  diversion  of  earnings.  Cited  In  Cali- 
fornia, etc..  Trust  Co.  v.  Yakima  Inr.  Co.,  82  Fed.  644,  doubting 
application  of  rule  to  Irrigating  canaL 

Bailroads. —  One  Incurring  liability  to  save  property  from  seizure 
Is  entitled  to  prior  lien,  p.  612. 

Approved  in  Farmers'  Loan,  etc.,  Co.  t.  Northern  Pac.  R.  Co.,  71 
Fed.  248,  where  liability  of  surety  on  appeal  bond  only  became  fixed 
after  receiver  was  appointed;  Jones  v.  Central  Trust  Co.,  73  Fed. 
571,  573,  43  U.  8.  App.  224,  where  to  procure  release  of  railroad 
fvoperty  from  attachment,  sureties  executed  replevin  bond;  Cleve- 
land, etc,  Ry.  V.  Knickerbocker  Trust  Co.,  86  Fed.  77,  giving  neces- 
sary repairs  priority  over  mortgage,  though  diversion  of  earnings 
not  shown;  Northern  Pac.  R.  Co.  v.  Lamont,  G9  Fed.  25,  82  U.  S. 
App.  480,  preferring  claim  for  furnishing,  heating,  etc.,  waiting-room 
and  ticket  office,  before  receivership;  New  York,  etc..  Indemnity  Co. 
V.  Tacoma  Ry..  etc.,  Co.,  83  Fed.  368.  370,  48  U.  S.  App.  675,  678,  giv- 
ing cable  vendor  priority  over  cable  railroad's  mortgagees.  See  54 
Am.  St  Rep.  422,  431,  note. 

Distinguished  in  St  Louis,  etc,  R.  R.  t.  Cleveland,  etc,  Ry^  125 
U.  8.  673,  31  L.  837,  8  S.  Ct  1017,  in  absence  of  special  ch'cumstances 
mortgagee  Is  preferred  to  general  creditors;  Whiteley  v.  Central 
Trust  Co.,  76  Fed.  75,  43  U.  S.  App.  643,  34  L.  R.  A.  304,  denying 
priority  over  mortgagee  of  surety,  on  supersedeas  bond,  given  during 
railroad's  apparent  solvency;  Farmers*  Loan,  etc.,  Co.  v.  Northern 
Pac  R.  Co.,  68  Fed.  41,  denying  priority  of  surety  on  appeal  bond, 
no  diversion  of  funds  being  shown;  St  Louis  Trust  Co.  v.  Riley,  70 
Fed.  85,  36  U.  S.  App.  100,  30  L.  R.  A.  458,  and  Farmers'  Loan,  etc 
Co.  V.  Detroit  etc,  R*  Co.,  71  Fed.  37,  both  denying  priority  of  Judg- 
ment for  personal  injuries,  sustained  before  receivership;  Interna- 
tional Trust  Co.  V.  T.  B.  Townsend,  etc.  Contracting  Co.,  95  Fed. 
862,  denying  priority  of  claim  for  repairs,  on  proceeds  of  foreclosure, 
where  earnings  are  not  diverted. 

125  U.  8.  614-618,  81  L.  818.  DB  WOLF  ▼.  HAYS. 

Husband  and  wife. —  Decree  setting  aside  conveyance  by  wife,  f^ 
versed  on  facts,  pp.  615-618. 

Not  cited. 

125  U.  8.  618-642.  81  L.  844,  DOOLAN  v.  CARR. 

Courts. —  Whether  United  States  land  patent  is  valid.  Is  Federal 
question,  p.  620. 

Approved  in  Spokane  Falls,  etc.,  Ry.  v.  Ziegler.  167  U.  "S.  72,  42  L. 
81,  17  8.  Ct  780,  where  settler  claimed  under  land  laws,  and  df^ 
tendant  onder  congressional  grant;  Florida,  etc,  R.  Co.  v.  Bell  87 
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Fed.  874,  69  U.  8.  App.  200,  assuming  jurisdictloii  of  actton  for 
mesne  profits  of  pre-empted  land;  Washington,  etc.,  B.  B.  t.  Oobot 
D'Alene  By.,  160  U.  8.  9^  40  L.  352,  16  a  Gt  237.  arguendo. 

Evidence. —  Land  patent,  valid  on  face.  Is  admissible,  p.  62L 

Public  lands. —  Patent  valid  on  face  may  be  shown  to  have  been 
issued  without  authority,  p.  624. 

Approved  in  Lakln  v.  Dolly,  S8  Fed.  886,  Garrard  v.  Silver  PealK 
Mines,  94  Fed.  990,  affirming  S.  0.,  82  Fed.  583,  584,  Foes  v.  HinkeU, 
78  Cal.  165,  20  Pac  896.  Carr  v.  Quigley,  79  Cal.  132,  21  Pac  608, 
Johnson  v.  Drew,  34  Fla.  137,  48  Am.  St  Rep.  177,  15  So.  782,  and 
Cummings  v.  Powell,  116  Mo.  478,  38  Am.  St  Rep.  612,  21  a  W.  1080, 
all  reaffirming  rule;  Burfenning  v.  Chicago,  etc.,  Ry.,  168  U.  8.  323. 
41  L.  176,  16  S.  Ct  1019,  unauthorized  patent  confers  no  title;  C3urt- 
ner  v.  United  States,  149  tJ.  S.  676,  37  L.  894.  13  S.  Ct  990.  courts 
may  determine  priority  of  title  from  United  States;  Lake  Superior, 
etc..  Co.  V.  Cunningham,  155  U.  S.  374,  39  L.  190,  15  8.  Ct  110,  111, 
affirming  8.  C,  44  Fed.  832.  838,  839,  840  (see  dissenting  opinion  in 
44  Fed.  844),  where  patent  was  to  canal  company;  Wisconsin  Cent 
R.  R.  V.  Forsythe,  159  U.  S.  61,  40  L.  76,  15  S.  Ct  1026,  land  depart- 
ment's decisions  do  not  conclude  courts  on  questions  of  law;  Morris 
V.  United  States,  174  U.  S.  243,  19  S.  Ct  668,  applying  rule  to  patent 
•f  riparian  lands  in  District  of  Columbia,  not  intended  by  Congress 
to  be  sold;  Francoeur  v.  Newhouse,  14  Sawy.  359,  40  Fed.  623,  where 
title  to  lands  patented  had  already  passed  out  of  United  States; 
Lakin  v.  Roberts,  54  Fed.  463,  7  U.  S.  App.  539,  where  patent  was  for 
mining  claim  over  300  feet  wide;  M'Laughlin  v.  Menotti,  89  CaL  362, 
26  Pac.  882,  where  lands  listed  to  State  had  already  been  granted  to 
railroad;  Board  of  Trustees  v.  Cuppett  52  Ohio  St  587,  40  N.  B.  796, 
where  patent  was  for  lands  already  ceded  to  State;  Northern  Pac. 
By.  V.  Miller,  20  Wash.  31,  54  Pac.  606,  holding  validity  of  patent 
issued  after  railroad  grant  assailable  in  ejectment;  Stewart  v.  Alt- 
stock,  22  Or.  188,  29  Pac  555,  where  patent  covered  lands  not 
granted;  United  States  v.  Conway,  175  U.  S.  68,  20  S.  Ct  16,  Kirby  r. 
Lewis,  39  Fed.  73,  Burr  v.  Greeley,  52  Fed.  927,  10  U.  8.  App.  409, 
and  Heeser  y.  Miller,  77  Cal.  193, 19  Pac.  875,  arguendo. 

Distinguished  in  Knight  v.  United  States  Land  Assn.,  142  U.  8. 
176,  212,  213.  35  L.  979,  992,  993,  12  S.  Ct  262,  275,  reversing  S.  O, 
85  CaL  459,  460.  464,  24  Pac  824,  826,  affirming  8.  C,  on  rehearing, 
85  CaL  473,  4T7,  487.  24  Pac.  820,  823,  829,  upholding  United  SUtes 
patent  to  tide-water  lands,  not  existing  when  Mexican  treaty  made; 
Johnson  t.  Drew.  171  U.  8.  100,  18  8.  Ct  802,  and  United  States  v. 
Winona,  etc.,  B.  Co.,  67  Fed.  956,  957,  32  U.  S.  App.  272,  where  laud 
department  had  control  of  lands  patented;  Northern  Pac  B.  Co.  v. 
Cannon,  54  Fed.  258,  7  U.  8.  App.  507,  patent  of  mineral  lands  ex- 
cluded from  railroad  grant  is  not  void;  St.  Paul,  etc..  By.  v.  St  PauL 
etc.,  By.,  57  Fed.  273,  where  Stats  governor  had  authority  to  deed 
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lands;  New  Dnnderberg  Mln.  Co.  ▼.  Old,  79  Fed.  e02.  49 
U.  B.  App.  208,  holding  decisions  of  land  department  final,  where 
It  has  jnrisdictlon;  Howell  ▼.  Killle,  17  CJolo.  91,  28  Pac.  465,  holding 
land  department's  decisions  coucluslye  of  facts  In  contest;  Janes  t. 
Wilkinson,  2  Kan.  App.  366,  42  Pac.  737,  patent  to  unreserved  land. 
Issued  to  wrong  party,  is  voidable  only;  Horsky  v.  Moran,  21  Mont 
853.  868,  63  Pac.  1067,  1068,  denying  right  of  placer  claimant  to  col- 
laterally attack  town-site  patent 

^eotment — Plaintiff  must  recover  on  strength  of  own  title,  p. 
029. 

Approved  in  Lakin  v.  Dolly,  63  Fed.  840,  and  Foss  v.  Hlnkell,  78 
CaL  163,  20  Pac.  895,  both  reaffirming  rule;  Gucamonga,  etc.  Land 
Go.  V.  Moir,  83  Gal.  107,  23  Pac  361,  holding  application  for  lieu 
lands  void,  for  want  of  statutory  description;  United  Land  Assn.  v. 
Knight  85  Gal.  483,  24  Pac  822,  arguendo. 

Distinguished  in  Deweese  v.  Reinhard,  61  Fed.  781,  19  U.  B.  App. 
€98,  denying  subsequent  settler's  right  to  cancellation  of  certlficatloD 
of  land  to  State;  Johnson  v.  Drew,  34  Fla.  145,  43  Am.  St.  Rep.  183. 
15  So.  785,  where  defendant  is  mere  squatter  on  lands  not  subject 
to  entry;  Winona,  etc.  Land  Go.  v.  Ebilcisor,  52  Minn.  320,  54  N.  W. 
98,  where  lands  patented  were  not  excluded  by.  treaty  from  public 
domain. 

Public  lands  subject  to  grant  do  not  include  Mexican  grants,  not 
held  invalid,  pp.  630-^2. 

Approved  In  Southern  Pac  R.  Go.  v.  Brown,  75  Fed.  90,  44  U.  S. 
App.  620,  afiirmlDg  S.  G.,  68  Fed.  335,  where  lands  are  sub  Judlce; 
.Mann  v.  Tacoma  Land  Go.,  153  U.  «.  284,  88  L.  717,  14  S.  Gt  822, 
legislation  concerning  public  lands  does  not  Include  tide  lands; 
]>•  Lacey  V.  Northern  Pac.  R.  Go.,  72  Fed.  733.  44  U.  8.  App.  257, 
and  dissenting  opinion  In  United  States  v.  Southern  Pac  R.  R.,  14 
8awy.  686;  45  Fed.  607,  both  holding  existence,  not  validity,  of  ad- 
verse claim,  operates  to  exclude  land  from  railroad  grant;  United 
States  V.  Winona,  etc.,  R.  Go.,  67  Fed.  957,  32  U.  S.  App.  272,  and 
Weeka  v.  Brldgman,  41  Minn.  857,  43  N.  W.  83,  arguendo. 

Distinguished  in  Apis  v.  United  States,  88  Fed.  935,  938,  upholding 
patent  of  part  Mexican  claim,  based  on  congressional  grant;  Lock- 
hart  V.  Wills,  9  N.  Mex.  355,  54  Pac  340,  where  such  lands  wa«  not 
reserved  by  law  or  treaty;  Winona,  etc.  Land  Go.  v.  Bbildsor,  52 
Minn.  821«  822,  324,  54  N.  W.  93,  94,  arguendo. 

Pabllo  landa.—  Mexican  claims  are  excluded  from  railroad  grants 
If  sufficiently  described,  p.  632. 

Approved  in  Foes  v.  Hinkell.  78  GaL  161«  20  Pac  394,  following 
role;  Gameron  v.  United  SUtes,  148  U.  8.  810,  87  L.  462,  13  S.  Gt  599, 
balding  lands  in  question  not  public 

Distinguished  in  Carr  v.  Quigley,  149  U.  8.  661«  37  L.  889,  18  S.  Ct 
reversing  S.  G^  79  GaL  131,  21  Pac  607  <see  dissenting  opinion 
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In  79  Cal.  185,  186,  21  Pac  609),  holding  lands  within  txterior  Itinlts 
of  Mexican  grant,  not  reserved  from  railroad  grant;  United  States 
T.  Southern  Pac.  B.  B^  14  Sawy.  636,  46  Fed.  607  (see  dissenting 
opinion  In  14  Sawy.  639,  642,  643,  46  Fed.  609,  611,  612,  reyerslng 
S.  d,  14  Sawy.  74,  39  Fed.  142,  holding  lands  outside  bonndarles  fixed 
by  final  decree,  thereupon  cease  to  be  sub  Judlce;  Foss  t.  Hinkell, 
91  Cal.  201,  27  Pac.  64  (see  dissenting  opinion  in  91  Gal.  204,  27 
Pac.  647),  denying  role,  except  where  such  claims  are  pending  in 
competent  court 

Xvidence. —  Written  eyldence  of  Mexican  grant  and  Its  confirma- 
tion and  afllrmance  by  courts,  is  documentary,  p.  633. 

Approved  In  Garr  v.  Qulgley,  79  Gal.  132,  21  Pac  608,  following 
rule;  United  Land  Assn.  t.  Knight  85  GaL  485,  24  Pac  822,  admitting 
deed  and  other  extrinsic  evidence,  to  show  lands  not  within  govern- 
ment's controL 

Xvidenoe. —  Parol  is  probably  admissible  to  identify  lands  under 
Mexican  grant  p.  633. 

Approved  in  Foss  v.  Hinkell,  91  Gal.  205,  26  Pac  762,  reafitanlng 
rule;  Klrby  v.  Lewis,  39  Fed.  73,  arguendo. 

Public  lands.— Only  one  having  prior  right  may  atta^  patent 
collaterally,  per  Walte,  O.  J.,  dissenting,  p.  633. 

Approved  in  Horsky  v.  Moran,  21  Mont  360,  53  Pac.  1069,  denying 
right  of  placer  claimant  to  collaterally  attack  town-site  patent. 

125  U.  S.  642-646,  81  L.  820,  JOHNSON  v.  GHRISllAN. 
Courts. —  Supreme  Court  will  dismiss  of  own  motion,  where  Jurli- 

dlctlonal  averments  insufficient  p.  643. 

Courts. —  Gircuit  Covrt  has  exclusive  jurisdiction  to  enjoin  tts 
own  judgment  regardless  of  averments,  p.  646. 

Approved  In  Widaman  v.  Hubbard,  88  Fed.  812,  reafllrmlng  rule; 
Jesup  V.  Illinois  Gent  R.  (^.,  48  Fed.  496,  retaining  Jurisdiction  of 
cross-bill  after  dismissal  of  original  bill;  Symmes  v.  Union  Trust  (3o., 
60  Fed.  853,  bill  to  set  aside  decree  Is  ancillary;  Pullman's,  etc.  Oar 
Co.  V.  Washburn,  66  Fed.  793,  suit  to  enforce  surety's  liability  tot 
costs,  is  ancillary;  Gompton  v.  Jesup,  68  Fed.  279,  283,  81  U.  S.  App. 
486,  possession  of  rem  gives  ancillary  jurisdiction  of  foreclosure 
suit;  Brlgel  v.  Tug  River,  etc.,  Salt  Co.,  73  Fed.  18,  change  of  juris- 
dictional residence  does  not  divest  jurisdiction;  Brown  v.  Walker, 
84  Fed.  584,  where  judgment  of  Gircuit  Gourt  was  upon  mandate  of 
Supreme  Gourt:  M'Bee  v.  Marietta,  etc.,  Ry.,  48  Fed.  246,  arguendok. 

126  U.  S»  646-650,  81  L.  824.  UNITED  STATES  v.  BAKER. 
Army  and  navy. —  Midshipman,  appointed  while  student  before 

act  of  1870,  is  line  officer  ^ititled  to  time  credits,  pp.  646-660. 

Approved  in  United  States  v.  Gook,  128  U.  S.  255,  32  L.  464,  9  & 
Ot  108,  and  United  SUtes  ▼.  Alger,  151  U.  S.  865,  38  U  194,  14  8. 
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Ot  d47,  both  holdhif  time  credit  runs  from  appointment  as  cadet 
midshipman* 

125  U.  8.  650-«»,  31  L.  821,  NUTT  T.  UNITED  STATBS. 

Arbitration.— Quartermaster-generars  report  and  adjustment  of 
dalms.  held   neither  award  nor  account,  pp.  653-055. 

Account  stated.— Adoption  of  statement  by  one  party,  and  sub- 
mission thereof  as  correct  to  other,  Is  necessary,  p.  655. 

United  States. —  Act  appropriating  less  than  amount  recom- 
mended by  quartermaster-general,  does  not  adopt  his  report,  p.  655. 

Not  cited. 

125  U.  S.  656-658,  31  L.  823,  UNITED  STATES  T.  STRONG. 

Army  and  navy. —  Officer  on  duty  on  unseaworthy  ship,  an- 
chored at  navy  yard,  entitled  to  sea-service  pay,  p.  656. 

Approved  in  United  States  v.  Bamette,  165  U.  S.  178,  41  L.  677,  17 
S.  Ct  288,  where  officer  was  on  school  ship;  Johnson  v.  Sayre,  158 
U.  8.  116,  39  L.  917,  15  8.  Ot  776,  '*  actual  service  "  in  fifth  amend- 
ment refers  to  militia  only. 

125  U.  8.  658-680,  31  L.  832,  ST.  LOUIS,  BTO^  R.  R.  v.  CLBVB- 
LAND.  ETC.,  R.  R. 
Railroads. —  Operating  expenses  and  debts  due  connections  are 
chargeable  on  gross  income,  before  net  revenue  arises,  p.  673. 

Approved  in  Wood  v.  New  York,  etc.,  R.  Co.,  70  Fed.  743,  ordering 
payment  of  claim  for  coupling  links,  from  earnings  in  receiver's 
hands;  Jones  v.  Central  Trust  Co.,  73  Fed.  573,  43  U.  S.  App.  224, 
allowing  precedence  to  claims  of  railroad's  sureties  on  release  of 
attachment;  Ames  v.  Union  Pac.  Ry.,  78  Fed.  57,  reaffirming  rule; 
Atlantic  Trust  Oo.  v.  Woodbrldge  Canal,  etc.,  Co.,  79  Fed.  41,  hold- 
ing claims  for  labor,  etc.,  necessary  to  keep  irrigation  works  a  going 
concern,  precede  mortgage  debt;  New  York,  etc..  Indemnity  Co.  ▼. 
Tacoma  Ry.,  etc,  Co.,  83  Fed.  367,  48  U.  8.  App.  673,  holding  daim 
for  cable  sold  cable  railway,  entitled  to  priority  over  mortgage  debt; 
LItzenberger  v.  Jarvis,  etc.,  Co.,  8  Utah,  19,  28  Pac.  872,  holding 
wages  for  operating  expenses  prior  to  receiver's  appointment  a 
first  lien. 

Distinguished  in  Kneeland  v.  American  Loan  Co.,  136  U.  8.  98,  84 
t..  383,  10  8.  Ct  953,  holding  lessor  of  rolling-stock  not  entitled  to 
priority  over  mortgagee  on  foreclosure;  Morgan's  Co.  v.  Texas  Cent 
By.,  137  U.  8.  199,  34  L.  635,  11  8.  Ct  70,  holding  balance  of  five 
years*  account  not  entitled  to  superior  equity  as  current  expenses; 
Central  Trust  Co.  v.  Wabash,  etc.,  Ry.,  46  Fed.  29,  and  Central  Trust 
Co.  V.  Charlotte,  etc.,  R.  Co.,  65  Fed.  270,  both  holding  rent  not 
entitled  to  priority  over  mortgage  lien;  Atlantic  Trust  Co.  v.  Wood* 
bridge  Canal,  etc.,  Co.,  79  Fed.  40,  holding  claims  for  labor  preceda 
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mortgage  debt,  only  where  Income  has  been  diverted  to  pay  latter; 
Central  Trust  Co.  t.  East  Tennessee,  etc.,  B.  Co.,  80  Fed.  628^  47  U. 
S.  App.  C63,  holding  claim  for  advertising  furnished  prior  to  reeelver* 
ship,  not  entitled  to  rank  as  debt  for  operating  expenses. 

Bailroad's  unsecured  debts  cannot  take  precedence  In  distribu- 
tion over  creditor's,  secured  by  express  Uens,  p.  673. 

Approved  In  Toledo,  etc.,  R.  R.  v.  Hamilton,  184  U.  8.  802,  8S  L. 
90S,  10  S.  Ct.  548,  holding  debt  for  original  construction  cannot  pre- 
cede mortgage  debt:  Farmers'  Loan,  etc.,  Co.  v.  Green  Bay,  etc^  Ry., 
45  Fed.  067,  St  Louis  Trust  Co.  v.  Riley,  70  Fed.  35.  36,  86  U.  a  App. 
100,  30  L.  R.  A.  458,  459,  and  Farmers*  Loan,  etc.,  Co.  v.  Detroit,  etc^ 
R.  Co.,  71  Fed.  37,  all  holding  Judgment  for  personal  Injuries  does  not 
precede  mortgage;  Central  Trust  Co.  v.  Charlotte,  etc,  R.  Co.,  65 
Fed.  267,  holding  contract  for  rent  cannot  displace  mortgage  Uen; 
Farmers'  Loan,  etc.,  Co.  v.  Northern  Pac.  R.  Co.,  68  Fed.  38,  holding 
claim  of  railroad's  sureties  on  appeal  cannot  precede  mortgage 
bonds  In  absence  of  diversion;  Merchants'  Bank  v.  Moore,  106  Ala. 
650,  17  So.  706,  denying  unsecured  claims  for  work  In  Improving 
property,  preference  over  other  creditors. 

Railroads. —  Mortgage  security  is  chargeable  with  restoration  of 
fund  Improperly  applied,  before  current  expenses  paid.  p.  673. 

Approved  In  Clyde  v.  Richmond,  etc.,  R.  Co.,  56  Fed.  541,  reaffirm- 
ing rule;  Wood  v.  New  York,  etc.,  R.  Co..  70  Fed.  746,  holding  debti 
for  labor  and  supplies  necessary  to  daily  operation,  entitled  to  prece- 
dence; Barstow  v.  Railway,  57  Ark.  338,  21  S.  W.  659,  but  denying 
preference  to  claim  for  original  construction,  done  after  execution 
«f  mortgage;  Central  Trust  Co.  v.  Wabash,  etc.,  Ry.,  46  Fed.  36,  and 
Central  Trust  Co.  v.  Charlotte,  etc.,  R.  Co.,  65  Fed.  268,  arguendo. 

Distinguished  in  Kneeland  v.  American  Loan  Co.,  186  U.  8.  96,  34 
L.  888,  10  6.  Ct.  952,  there  having  been  no  diversion;  Farmers'  Loan, 
etc.,  Co.  V.  Green  Bay,  etc.,  Ry.,  45  Fed.  665,  holding  doctrine  in- 
applicable to  Judgment  for  death  through  negligence;  Finance  Ca 
T.  Charleston,  etc.,  R.  Co.,  52  Fed.  527,  holding  claim  of  railroad's 
attorney  cannot  precede  mortgage  lien,  even  if  funds  be  diverted; 
St  Louis  Trust  Co.  v.  Riley,  70  Fed.  37,  36  IT.  8.  App.  100,  30  L.  R.  A. 
459,  holding  only  expenses  necessary  to  keep  road  a  going  concern 
entitled  to  precedence;  Fidelity  Ins.,  etc.,  Co.  v.  Shenandoah  VaL 
R.  R.,  86  Va.  9,  19  Am.  St  Rep.  865,  9  8.  B.  762,  holding  vendor  of 
cars,  retaining  title  as  security,  entitled  to  be  paid  by  receiver  fot 
their  use,  but  only  a  general  creditor  for  balance,  after  exhausting 
lien. 

Railroad  not  In  default  on  account  of  rent  Is  not  bound  to  accu- 
mulate contingent  fund,  p.  676. 

Approved  in  Central  Trust  Co.  v.  East  Tennessee,  etc  R.  Oo^  80 
Fed.  626,  47  U.  8.  App.  663,  holding  company  not  obligated  to  accu- 
mulate surplus  to  meet  possible  future  defidenciea. 
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BAilzosd  beinf  In  default,  appUcation  of  eaniings  to  first 
gage  bonds.  Is  chargeable  to  such  holders  onlj,  p.  676. 

Approved  In  Central  Trust  Co.  y.  Bast  Tennessee,  etc,  R.  Co.,  89 
Fed.  625,  47  U.  8.  App.  663,  holding  jnnlor  mortgagees  not  liable  for 
diTersion  of  Income  to  payment  of  interest  on  prior  mortgages. 

Ballroads. —  Lessor  having  received  more  than  entire  profits  of 
lessee,  has  no  prior  equity  In  foreclosure  proceeds,  p.  680. 

125  U.  8.  680-692,  31  L.  841,  DOW  v.  BBIDEDMAN. 

Carriers. —  Legislative  limitation  of  rates  Is  valid  regulation  of 
quasi-public  utilities,  p.  686. 

Approved  in  Budd  v.  New  York,  143  U.  8.  538,  36  L.  253,  12  S.  Ct 
474,  upholding  law  regulating  graln-elevatlng  charges;  North  Dakota 
V.  Brass,  2  N.  Dak.  500,  52  N.  W.  414,  upholding  law  regulating  pub- 
lic warehouse  charges. 

Carriers. —  States  may  limit  rates,  unless  thereby  violating  char- 
ter, or  regulating  interstate  commerce,  pp.  688-689. 

Approved  In  Chicago,  etc.,  R.  R.  v.  Jones,  149  III.  374,  41  Am.  St 
Rep.  283,  87  N.  B.  250,  24  L.  R.  A.  144,  and  Wellman  v.  Railway.  88 
Mich.  611,  47  N.  W.  494,  both  reaffirming  rule;  Georgia  Banking  Co. 
V.  8mith,  128  U.  8.  179,  32  L.  380,  9  8.  Ot  48,  incorporation  as  rail- 
road Is  acceptance  of  State's  right  to  regulate  fares;  Atlantic,  etc., 
R.  Co.  ▼.  United  States,  76  Fed.  192,  holding  Congress  has  similar 
power  over  Interstate  traffic;  dissenting  opinion  in  Water  Works  v. 
San  Francisco,  82  Cal.  328,  329,  22  Pac.  1050,  majority  holding  com- 
plaint sufficient  to  support  judgment  annulling  water  rates*  Rtorrs 
V.  Pensacola,  etc,  R.  R.,  20  Fla.  628,  11  So.  228,  upholding  law 
submitting  rates  to  railroad  commission;  Indianapolis  v.  Navln,  161 
Ind.  148,  47  N.  B.  526,  41  L.  R.  A.  340,  sustaining  law  regulating 
street  railroad  fares;  Attorney-General  v.  Old  Colony  R.  R^  168 
Mass.  87,  35  N.  B.  256,  22  L.  R.  A.  119,  State  may  require  railroads 
to  Issue  universal  mileage  tickets;  BuUard  v.  Northern  Pac.  R.  R., 
10  Mont  181,  25  Pac.  123,  11  L.  R.  A.  250,  and  n.,  constitutionality 
of  Interstate  commerce  law  Is  not  affected  by  prior  carrying  con- 
tracts; People  V.  Budd.  117  N.  Y.  20,  15  Am.  St  Rep.  475,  22  N.  B. 
677,  5  L.  R.  A.  568,  and  n.,  upholding  law  regulating  charge  for 
elevating  grain;  North  Dakota  v.  Brass.  2  N.  Dak.  502.  52  N.  W.  415, 
upholding  law  regulating  public  warehouse  charges;  Leep  v.  Rail- 
way, 58  Ark.  416,  41  Am.  St  Rep.  115.  25  8.  W.  77,  23  L.  a  A.  268, 
upholding,  as  to  corporations,  law  regulating  payment  of  wages. 
See  25  Am.  St  Rep.  889,  note. 

Distinguished  in  Missouri  Pac.  Ry.  v.  Nebraska,  164  U.  8.  416,  41 
L.  494,  17  8.  Ct  135,  annulling  statute  requiring  railroad  to  grant 
equal  elevator  privileges  to  all;  Louisville,  etc.,  R.  R.  v.  Common- 
wealth, 99  Ky.  141,  59  Am.  St.  Rep.  461.  35  S.  W.  131.  38  L.  R.  A. 
218.  and  n.,  annulling  penal  statute  against  **  unreasonable  charge  ** 
for  oncertalnty  In  falling  to  fix  same. 


( 


12B  U.  a.  980-408  Notes  on  U.  £L  Reports.  54« 

Oarriers. —  State  power  to  limit  rates  does  not  extend  to  confisca- 
tion of  private  property,  p.  689. 

Approved  in  Smyth  t.  Ames,  169  U.  S.  52S,  42  L.  841«  18  8.  Ct 
425,  reaffirming  rule;  Reagan  t.  Farmers'  Loan,  etc,  Oo.«  154  U.  S. 
398,  88  L.  1023,  14  S.  €t  1054  St.  Louis,  etc..  By.  v.  Gill,  156  U.  a 
658,  89  L.  570,  16  8.  Ct.  488,  and  Oovington,  etc,  Turnpike  Go.  v. 
Sandford,  164  U.  S.  592,  41  L.  565,  17  S.  Ct  204,  both  holding  courts 
may  inquire  as  to  unreasonableness  of  rates,  and  enjoin  enforci"^ 
ment  thereof;  Chicago,  etc.,  Ry.  v.  Dey,  35  Fed.  878,  1  L.  R.  A.  752, 
and  n.,  rates  must  be  sufficient  to  pay  employees,  repairs,  bond  in- 
terest, and  profits;  Atlantic,  etc.,  R.  Co.  t.  United  States,  76  Fed.  190, 
and  Cotting  t.  Kansas  City  Stock-Yards  Co.,  79  Fed.  682i,  both 
holding  facts  must  appear  to  show  unreasonableness  of  rates;  San 
Joaquin,  etc,  Irr.  Co.  t.  Stanislaus  Co.,  90  Fed.  521,  where  super- 
visors fixed  rates  depriving  irrigation  company  of  fair  profits;  Water 
Works  V.  San  Francisco,  82  Cal.  318,  16  Am.  St  Rep.  131,  22  Pac 
916,  6  L.  R.  A.  762,  annulling  unreasonable  water  rates  arbitrarily 
fixed  by  supervisors;  Pensacola,  etc.,  R.  R.  v.  State,  25  Fla.  323,  5 
So.  839,  8  L.  R.  A.  666,  and  n.,  holding  tarift  fixed  by  commissioners 
confiscatory;  State  v.  Sioux  City,  etc,  R.  Co.,  46  Neb.  692,  65  N.  W. 
768,  31  L.  R.  A.  51,  annulling  law  equalizing  freight  charges  on  roads 
of  different  lengths,  between  same  points.  See  16  Am.  St  Bep.  135, 
note. 

Distinguished  In  Cotting  v.  Kansas  City  Stock- Yards  Co.,  82  Fed. 
844,  where  State  regulating  statute  permits  profit  of  6.67  per  cent 
on  plant's  value 

Bailroads,  purchased  and  organized  after  adoption  of  Arkansas 
Constitution,  are  subject  to  provisions  thereof,  p.  689. 

Approved  in  Covington,  etc.  Turnpike  Co.  t.  Sandford,  164  U.  Si. 
586,  41  L.  562,  17  S.  Ct  201,  reorganized  corporation  does  not  ac> 
quire  charter  immunities  of  original  company. 

Carriers. —  Arkansas  act  limiting  fares  to  three  cents  per  mile.  Is 
not  unreasonable,  pp.  690,  691. 

Approved  in  Budd  v.  New  York,  143  U.  S.  547,  36  L.  256,  12  S.  Ct 
477,  where  record  failed  to  show  grain  elevating  charges  unreason- 
able; dissenting  opinion  in  Water  Works  v.  San  Francisco,  82  CaL 
322,  323,  326,  22  Pac  1047,  1048,  1049,  majority  holding  allegations 
of  complaint  sufficient  to  annul  unreasonable  water  rates;  St  Louis, 
etc,  Ry.  V.  Gill,  156  U.  S.  661,  39  L.  571,  15  a  Ct  489.  arguendo. 
See  16  Am.  St  Rep.  134,  note. 

Distinguished  in  Pensacola.  etc,  R.  R.  v.  State,  25  Fla.  381,  5  So. 
842,  3  L.  R.  A.  668,  and  n.,  railroad  cannot  be  compelled  to  carry  at 
unremuuerative  rates. 

Carriers. —  Confiscation  does  not  appear  from  fact  that  road  reor- 
ganized after  foreclosure,  can  earn  but  one  and  one-half  per  centn. 
p.  690. 


Ml  Kotes  on  U.  &  Reports.  185  U.  S.  602-680 

Approred  In  Indianapolis  t.  Navln,  151  Ind.  144,  ^  K.  ■.  820,  41 
Lk  B.  A.  340,  where  pleadings  failed  to  show  confiscation  resulted 
from  three-cent  street-car  fare  law;  Wellman  ▼.  Hallway,  88  Mich. 
607,  006,  47  N.  W.  483,  484,  upholding  law  fixing  different  fkna  tot 
different  locmlltlea. 

Onrien  may  be  classified  by  Stats  la  regolatlng  fares,  and  law 
Is  TSlld  if  each  class  la  nniformly  sffected,  p.  681. 

ApproTed  In,  Oottlng  ▼.  Kansas  Olty  Stock-Yards  Oow,  78  Fed.  682, 
upholding  regelating  statute  applicable  <mly  to  stock  yards  doing 
certain  Tolume  of  business;  Wellman  t.  Railway,  88  Mich.  606,  47 
N.  W.  488,  upholding  law  fixing  different  fares  for  different  locali- 
ties; Storrs  T.  Pensacola,  etc,  R.  B.,  28  Fla.  682,  11  So.  230,  uphold- 
ing classification  by  railroad  commissioners;  Northern  Pac  R.  R. 
T.  Barnes,  2  N.  Dak.  888,  846,  51  N.  W.  383,  886^  apholding  gross- 
earnings  tax  law. 

126  U.  8.  682,  81  L.  854,  BONAHAN  T.  NEBRASKA* 

GHmes. —  Plaintiff  in  error  having  escaped  pending  writ,  case  was 
•rdered  off  docket  unless  In  custody  before  end  of  term,  p.  682. 

Approved  in  Allen  t.  Georgia,  166  U.  S.  140,  41  L.  848,  17  &  Ot 
526,  upholding  dismissal  by  State  Supreme  Oourt  in  like  case;  State 
T.  Murrell,  33  S.  C.  86,  11  8.  B.  688»  suspendhig  appeal  In  like  case; 
State  T.  Jacobs,  107  N.  0.  774,  22  Am.  St  Rep.  818,  11  S.  B.  862, 
court  has  In  such  case  discretion  to  proceed  or  dismiss;  dissenting 
opinion  In  State  ▼.  Railway,  45  S.  O.  446,  28  8.  B.  876,  arguendo. 

Distinguished  In  State  ▼.  Colby,  82  Iowa,  465,  61  N.  W.  188^  where 
defendant  Is  present  when  appeal  reached. 

125  U.  &  608,  81  li.  858,  ADDINGTON  ▼.  BUBKBL 

AppeaL —  Oause  dismissed  under  stipulation,  after  ootles  ts  platai- 
tlff,  pursuant  to  order  to  show  cause,  p.  683. 

Not  cited. 

U5  U.  8.  684.  81  L.  854,  SHRBYBPORT  ▼•  HOI4MBS. 

Courts. —  Petition  for  rehearing,  after  decision  by  dlrldsd  court* 
dsnied,  no  Important  question  being  involTed,  pi  68C 

Not  cited. 

130  U.  8.  685-486,  81  L.  858,  BAST  TBNNBSSBB,  BTO^  B.  B.  v. 
SOUTHBRN  TBL.  GO. 
Appeal  —  Oause  dismissed  upon  insufltdent  showing  that  plain- 
tiff  had  not  acquired  defendant's  interest,  p.  686. 

Approved  In  Arnold  v.  Woolsey,  54  Fed.  268,  12  U.  8.  App.  157» 
where  same  person  purchased  interests  of  both  parties;  Weaver  v. 
Kelly,  82  Fed.  421,  where  defendant  bought  plaintiff's  interest  and 
cooveyed  to  third  party  to  continue  suit;  Mills  v.  Green,  158  U.  8. 
QM,  40  L.  28i  16  S.  Ot  133,  where  posslbUity  of  rslW  ceased  pend- 
ing suit  without  defendant's  fault. 


( 


125  U.  S.  60^702  Notes  on  U.  S.  Reportiu  550 

125  U.  &  606-e87,  81  L.  855,  IN  BE  ROYAL.U 

Conrtk. —  Petition  to  enforce  mandate  to  State  court  denied*  petl- 
tloner  not  haying  applied  to  latter  to  enforce  it,  p.  697. 

Notdted. 

125  U.  S.  608-702,  81  L.  889,  LYON  ▼.  PBRIN,  BTO,  MFG.  CO. 

Judgment,  to  be  concIuaiTe,  shonld  show  Identity  of  rabjeet-mat- 
ter;  of  cause;  of  parties;  of  quality  of  parties,  pi  TOOi. 

Judgment  of  dismissal,  absolute  in  terms.  Is  adjudication  of 
merits  and  bar  to  further  suit,  pp.  700-702. 

Approved  in  Lawrence  t.  Nelson,  143  U.  8.  223,  86  L.  184,  12  8. 
Ct  443,  Jaros,  etc.  Underwear  Oa  ▼•  Fleece,  etc..  Underwear  Co., 
65  Fed.  425,  and  Martin  ▼.  Evans,  86  Md.  18,  60  Am.  St  Rep.  296, 
86  Atl.  260,  86  L.  R.  A.  220,  all  reaffirming  rule;  Da  Ck»sta  ▼.  Dibble, 
40  Fla.  424,  24  So.  913,  even  though  dismissal  be  made  at  complain- 
ant's instance. 

Distinguished  In  Billing  v.  Gilmer,  60  Fed.  336,  23  U.  &  App.  168, 
where,  in  Alabama,  decree  of  dismissal  was  made  during  vacation; 
O'Keefe  v.  Irvington  Co.,  87  Md.  190,  39  AtL  428,  where  dismissal 
was  ** without  prejudice  to  complainant;**  Dunham  v.  Oarson,  87 
iL  CL  288;  15  S.  ■.  968»  where  dismissal  was  In  chambov. 
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Ilatlifwtlcftted  oopj  of  opinion  record  ftriotlj  followed,  ezoept  at  to  ■ocb  rof erenoe 

llguret  M  are  Inoloaed  In  oraokm.] 

TBLEPHONE  CASES. 


wordi  and 


AMOS  E.  DOLBEAR  bt  al.,  Appti.,  v.  AMERICAN  BELL  TELEPHONE  COMPANY. 

MOLECULAR  TELEPHONE  COMPANY  bt  al..  AppU.,  v.  SAME  bt  au 

AMERICAN  BELL  TELEPHONE  COMPANY  bt  al.»  AppU., 

9, 

MOLECULAR  TELEPHONE  COMPANY  bt 


CLAY  COMMERCIAL  TELEPHONE  COMPANY  bt  al.,  App$i^ 

9, 

AMERICAN  BELL  TELEPHONE  COMPANY  bt 


PEOPLE'S  TELEPHONE  COMPANY  bt  al.»  Appti.,  %  SAME. 
OVERLAND  TELEPHONE  COMPANY  BT  al.,  AppU,  o.  SAM& 


Btffs  idephone  pateni  §eop$  tf—proetm  pf 
trammiUina  tpeeeh  di^ootery  and  intention 
inwlioed^gkt  toapaimt-^am  nf  0*BeiUy 
«.  Mor$$  ustful  art^-^perfecHon  in — magneU 
and  tariadU  T$Manee  fnethod^Rei$\  Mo- 
Ihnougk's,  Van  asr  Weifdifi,  Varl$if$,  and 
Drawbauffh'i  patents  and  dieeoteriee  eoneid" 
ered — interpolation — ineorporcUion  -^foreiffn 
patent^Iieir$  patent  qf  X887. 

1.  Tbe 5Ui  olalm of  tbepateot to  Alexander  Gra- 
kma  Bell  of  Mareh  7,  UTO,  for  **  Improvement  in 
Vetanrnphy.**  whleh  la  aa  followa: 

**  Tbe  method  of,  and  apparatua  f or.  tnuiamltttng 
Tocdl  or  other  lounds  teleffrapbioaU7«  aa  herein 
deaorlbed,  by  cauaing  eleoU  loal  nndnlatlona,  alm- 
fhtr  In  form  to  the  rlbratlona  of  tha  air  acoompa- 
aytaf  the  odd  rocal  or  other  aounda,  aubftantUuly 
•aStforth:*' 

■mbraoea  tha  art  of  tranaferrlnff  to  or  Impreailnff 

opoo  an  Modulatory  current  of  eleotrkstty  the  Tlbra- 

UoQi  of  air  produoed  by  the  human  voloe  In  artloti- 

ite  apoeoh.  In  inch  a  way  that  the  apeech  will  be 

anied  to  and  received  by  a  llatener  at  a  distance 

o  the  Uoe  of  the  current. 

t.  Artxniiato  apeech  iaincloded  In  thedeaorlptkm 

r  tho  pntooUfor  It  to  an** uttered  iouod**pro- 

uood  by  the  human  rolcee  and  the  aound  of  arucn- 

ite  apeech  to  one  of  tha  **  Tooal  or  other  sounds  ** 

fcrred  to  to  tha  claim. 

L  Dell  dtoooTerad  that  thto  procem  of  transmtt- 
ta  anoeob  could  be  aocompltohed  by  ffmdually 
marine  the  Intensity  of  a  contlnuoua  «)lectrlc 
irreot*  ao  as  to  make  It  correspond  exactly  to 
<•  chaDirrs  In  the  density  of  the  air  cauaed  by  the 
and  cif  therolce.  Thto  waahto  art.  He  then  de- 
ted  a  wmy  tn  which  thaae  ohanfea  of  Intanalty 

sees. 


could  be  made  and  speeeh  actoally  tnmtmltted, 
Ibua  hto  art  waa  put  m  a  condltloo  for  practtcal 


4.  In  doing  this,  both  dtooorenr  and  hiTSotton 
were  InrolTed;  dlsooyery  In  finding  tha  art,  and 
Invention  In  derialng  the  meana  of  making  It  naa- 
ful. 

6.  For  such  dtocoveries  and  soch  toTSotlons,  the 
dtocorerer  and  Inventor  has  tha  right  to  a  patent^ 
as  dtoooverer,  fOr  the  useful  art,  procem  or  method 
of  doing  a  thing  he  has  found;  and  aa  Inventor,  for 
the  meana  he  haa  devised  to  make  hto  disco  very  one 
of  actual  value. 

ft.  The  caae  of  0*iMBv  v.  JTotm,  U  How.  68,  sus- 
tains Bellas  claim.  Itwaa,  In  that  case,  held,  that 
theuae  of  magnettom  aa  a  motive  power,  without 
regard  to  the  particular  proceas  with  which  It  waa 
connected  In  the  patent,  conld  not  be  claimed, 
but  that  Its  use  In  that  connection  could.  Bellas 
dalm  to  notone  for  the  use  of  electricity  distinct 
from  the  oartlcular  proceas  with  which  It  to  coo- 
neoted  In  hto  patent. 

7.  The  patent  for  the  art  doaa  not  necessarily  In- 
volve a  patent  fOr  the  partloular  meana  emi^loyed 
for  using  It.  An  art  or  proceas  which  to  uaaf ol  to 
aa  much  tbe  aobject  of  a  patent  as  a  machine.  manii> 
facture,  or  composition  of  nmtter. 

8.  The  law  does  not  regulre  that  a  dtoeovetei  or 
Inventor,  In  order  to  get  a  patent  fOr  a  process, 
ahould  have  brought  hto  art  to  the  highest  degree 
of  perfection.  It  to  enough  If  he  diesorlbea  hto 
method  with  suffldent  prectokm  to  enable  thoaa 
akilled  tn  the  matter  to  understand  what  the  pro- 
cess to,  and  If  he  points  out  some  piaoticable  way  of 
putting  It  In  operation. 

a.  Deirs  patent  to  not  only  for  the  partloolar  ap- 
paratos  he  describee,  butfor  the  process  that  ^^ 
paratus  waa  dedgned  to  bring  Into  uae;  tha  procem 
can  be  operatod^hy  the  vibration  or  motion  of 
bodies  capable  of  Inducttve  actkm,  or  by  the  vfbra. 


BDT&EkfR  COITBT  OV  THK  UKITXD  BtATH. 


Oct,  Tnif, 


tlon  of  Hie  conduotliiB  wire  Itself  Id  the  netghbor- 
bood  of  mioh  bodies,"  which  la  tlie  mBKiieto  method; 
or  "by  all«nimtel7  inorMSliia  and  dlmlDlablDK  the 
(oWaooe  of  the  circuit,  or  by  BlterDStelr  locreas- 
liu;  and  dialtiiahliiK  tlia  power  ol  tbe  Mttery," 
wbhih  k  tlM  miaUa  resMMioe  method.  The  v*- 
tent  h  tor  both  the  inavDMo  and  vmrlible  Te«l«Uiioa 
niethodB.andtaTtl]epftrtlaular  macnatoappantui 
deeorfbed  or  Hb  eqniTnlsnt. 

10.  ApAtentfOTtuohadlaooTerriiDottobeooD- 
llned  (o  the  mere  meaoa  ImprOTlMd  to  prove  the 
tMlttr  of  tbe  oonoepUoD. 

11.  Bell  dlKioTerad  that  tbe  Intermittent  current 
oonid  bot  be  made  to  raprodnee  the  delicate  f  ormi 


4ul«tOTT  oiurent.   Thltdl 


adiMonn 

uitldnite  BeU% 

produce  musical  toneac  t 
ma  no  more;  ne  mrer  eudoeeded  In  ftctualtr  naiw- 
■ttltUuK  (peeoh.    He  worked  upon  tbe  [nindple 
in«vlouBU'  EUKffeeWd  b;  tJooraeuI. 

It.  James  W.  HcI>onou2h,  In  what  be  asked  for 
Id  hii  appUoitlOii  for  a  patent  Bled  April  ID.  18T& 
n 1  ^_  .._._      ^.     ._      ™jyde  copied 

I  Dell's  dls- 


[Noa.  10,  881.  863.  709.  770. 
Argwd  Jan.  Si,  is,  16,  £7,  ts,  31.  FA.  I,  t,  3. 
4,  7,  8,  1887.    Decided  ManA  19.  1888. 

NO.  10,  Ihe  DolUar  Cate,  ia  ao  appea]  from 
the  Circuit  Court  of  tbe  United  States  for 
tbe  District  of  MassBChuselta.     Ajflrmed. 

Reported  below  in  IB  Fed.  Rep.  448,  and  17 
Fed  Rep.  604. 

Noa.  861  and  363,  io  tbe  MoUcvIm-  Com,  are 
appeals  from  Uie  Circuit  Court  of  tbe  Unil«d 
States  for  the  Southern  District  of  New  York. 
A^lirmtd  so  far  as  it  Is  In  favor  of  the  Bell  Com- 
panj  and  reverted  so  far  as  It  is  against  that 
compsDjOD  tbe  6tb  claim  of  tbe  patent  of  Jan. 
80, 1877,  and  a  decree  directed  to  that  extent 
In  ilafftTor. 

Ite^orled  below  In  89  Fed.  Rep.  SU. 

No.  709.  the  (Jl«y  Otmmereial  Ca»e,  is  an  ap- 
peal from  the  Circuit  Court  of  tbe  United 
Stales  for  the  Eastern  District  of  PennsylTania. 
AMnjud. 

Ho.  770,  the  PeapUf  Company  Caae,  is  an  ap- 
peal from  tbe  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
A^med. 

BepoTled  below  in  22  Fed  Bep.  809  and  26 
Fed.  Rep.  72S.  See  also  81  Fed.  Rep.  739  and 
S7  Fed.  Bep.  668. 

No.  771,  the  Overland  Ormpat^*  Gat,  is  aa 
884 


appeal  from  the  Circuit  Court  of  the  Untted 
States  for  the  Southern  Dlatrlct  of  New  York. 
A'ffinned. 

A  Malemeut  of  the  proceedings  in  each  of 
these  cases  Is  hereinafter  giren. 

These  actions  wen  brought  \tj  the  Ameiictt 
Bell  Telephone  Company  and  others  for  in- 
fringetnent  of  two  Letters  Patent,  laned  (s 
Alexander  Qraham  Bell,  of  which  tbe  plsta- 
tiffs  were  owners,  known  aa  tbe  Bell  Telephooa 
Patent,  the  one  being  No.  174,«ie,  dattd 
March  7. 1B76.  issued  on  an  apnlicaUon  iwan 
to  Januaty  20.  1876,  and  filed  Febroair  11, 
1876,  for  "Improvements  In  Tel^taphj,  Ihs 
Other  being  No.  186,  787.  dated  January  30, 
1B87,  Inued  on  an  application  filed  JannaiT 
10,1887,  for  "Improvements in  Electric  Tal^ 
ony."  The  decree  In  tbe  coort  below  in  tac^ 
case  waa  agalnK  Ibe  defendants  except  in 
the  case  of  tbe  Molecular  Telephone  Compao; 
In  which  a  decree  was  entered  for  tbecomuihi- 
anta  upon  the  Gth  claim  of  said  Letten  Paisnt 
No.  174. 46S.  and  the  aixlh,  seventh  and  eigiith 
claims  of  said  Letters  Patent  No.  166.787.  and 
In  fnvor  of  tbe  defendants  upon  the  fifth  claim 
of  tbe  last  named  patent;  both  the  defenduiti 
and  the  complainants  appenled  in  that  nsa 
from  the  portions  of  the  decree  decided  against 
them  severally.  In  each  of  tbe  other  cmk%, 
the  defendants  appealed. 

The  following  are  copies  of  the  drawings 
and  specifications  of  Bell's  two  p^tenta  upon 
which  the  suits  were  brought: 

UNITED  STATES  PATENT    OFFICE. 

AiiEXAKDES  QsAHAM  Beu.,  or  Salek,  Hit' 


Improvemant  in  Tales;r*phy. 

SpeeUtcmtian  fopmlnf  part  of  Latt«n 

Patent  No.  174,405.  dat«d 

Hareh7,  1876. 

AppllcatloD  toed  Fsbruarr  U,  isn. 

To  aU  whom  it  mag  eoneem: 

Be  it  known  that  I,  Alkxakdkb  Obahak 
Bell,  of  Salem.  Hassachuselts,  have  invented 
eertain  new  and  oseful  improvements  in  Td^- 
raphj,  of  which  the  following  {*  aspcciflcalSoa: 

In  Letters  Patent  granted  to  me  April  S. 
1873,  No.  161,789,  I  have  described  a  method 
of,  and  apparatus  for,  transmitting  two  or 
more  telegraphic  signals  simultaneously  along 
a  sincle  wire  by  the  emplovmeDt  of  iransn'' 
ting  instruments.eachoi  which  occasionsai 
ceraion  of  electrical  impulses  differing  in  rue 
from  the  others;  and  of  receiving  iDstrument^ 
each  tuned  to  a  nltch  at  which  it  will  be  pat  in 
vibration  to  produce  its  fundamental  note  l^ 
one  only  of  tne  transmitting  instruments;  and 
of  vibrato^  drcult-breakeis  operating  tu  con- 
vert the  vibratory  movement  of  the  rccelvinx 
Instrument  into  a  permanent  make  or  hre*k 
(aa  the  case  may  be)  of  a  local  drcoit,  inwliid 
is  placed  a  HoTsa  sounder,  register,  or  oiber 
lelegrapl)ic  apparatns.  I  have  also  therein  de- 
scribed a  form  of  autograph  telegraph  based 
upon  Uie  action  of  the  above-mentiooMlBstnt- 

In  Illustration  of  my  method  of  multiple  Mc^ 
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1887.  TsLEPnoKE  Casbb. 

(SUtUmenL) 

npby  I  have  shown  in  the  patent  aforesaid,  I  ip  the  coils  of  the  electro-magnet,  the  undula 


as  one  form  of  transmittins;  instniment,  an 
electro-magnet  having  a  steei-sprlDg  armature 
wbich  is  kept  in  yibration  by  the  action  of  a 
local  batte^.  This  armature  in  vibrating 
makes  and  breaks  the  main  circuit,  producing 
an  intermittent  current  upon  the  line-wire.  I 
have  found,  however,  that  upon  this  plan  the 
ttmlt  to  the  number  of  signals  that  can  be  sent 
sinraltaneously  over  the  same  wire  is  very 
speedily  readied;  for,  when  a  number  of  trans- 
mittio^  instruments,  having  different  rates  of 
vibration,  are  simultaneously  making  and 
breaking  the  same  circuit,  the  effect  upon  the 
main  line  is  practically  equivalent  to  one  con- 
tinuous current 

In  a  pending  application  for  Letters  Patent, 
tiled  in  the  United  States  Patent  OflSce  Febru- 
ary 25,  1875,  I  have  described  two  ways  of 
producing  the  intermittent  current— the  one  by 
actual  make  and  break  of  contact,  the  other  by 
alternately  increasing  and  diminishing  the  in- 
tensity of  the  current  without  actually  break- 
ing the  circuit  The  current  producea  by  the 
latter  method  I  shall  term,  for  distinction's  sake, 
a  pulsatory  current. 

jfy  present  invention  consists  in  the  employ- 
men:  of  a  vibratory  or  undulatory  current  of 
electricity  in  contradistinction  to  a  merely  in- 
termittent or  pulsatory  current,  and  of  a  meth- 
od of,  and  apparatus  lor,  producing  electric^ 
undulations  upon  the  line-wire. 

The  distinction  between  an  undulatory  and  a 
pulsbtory  current  will  be  understood  by  con- 
siderinff  that  electrical  pulsations  are  caused 
by  sadden  or  instantaneous  changes  of  intensi- 
ty, and  that  electrical  undulations  result  from 
gradual  changes  of  intensity  exactly  analogous 
to  the  changes  in  the  density  of  air  occasioned 
by  simple  pendulous  vibrations.  The  electri- 
cal movement,  like  the  aerial  motion,  can  be 
remeented  by  a  sinusoidal  curve  or  by  the  re- 
•ohsot  of  several  sinusoidal  curves. 

Intermittent  or  pulsatory  and  undulatory 
currents  may  be  of  two  kinds,  accordingly  as 
the  successive  impulses  have  all  the  same  po- 
larinr  or  are  alternately  positive  and  negative. 
The  advantages  I  claim  to  derive  from  the 
use  of  an  undulatory  current  in  place  of  a 
merely  intermittent  one  are,  first,  that  a  very 
much  lanrer  number  of  signals  can  be  trans- 
mitted simultaneously  on  tne  same  circuit;  serv 
ood«  that  a  closed  circuit  and  single  maHn  ba^ 
tery  may  be  used;  third,  that  communication 
io  both  directions  is  established  without  the 
Deccflsity  of  special  induction-coils;  fourth, 
that  cable  despatches  mav  be  transmitted  more 
rapidly  than  by  means  of  an  intermittent  cur- 
rent or  by  the  methods  at  present  in  use;  for, 
as  it  is  unnecessary  to  discnarge  the  cable  be- 
fore a  new  siniat  can  be  made,  the  lacging  of 
aU>le-«ignals  is  prevented;  fifth,  and  Uiatas  the 
circuft  IS  never  broken  a  spark-arrester  be- 
eomes  unnecessary. 

It  has  long  been  known  that  when  a  perma- 
oent  magnet  is  caused  to  approach  the  pole  of 
an  electro  magnet  a  current  of  electricity  is  in- 
duced in  the  coils  of  the  lattqr,  and  that  when 
it  la  made  to  recede  a  current  of  opposite  po- 
larity to  the  firat  appears  upon  the  wire.  When, 
therefore,  a  permanent  maniet  is  caused  to  vi- 
brate in  front  of  the  pole  of  an  electro-magnet 
•B  oodnlatury  current  of  electricity  is  induced 
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tions  of  which  correspond,  in  rapidity  of 'siic- 
cession,  to  the  vibrations  of  the  magnet;  in 
polarity  to  the  direction  of  its  motion,  and  in 
intensity  to  the  amplitude  of  its  vibration. 

That  the  difference  between  an  undulatory 
and  an  intermittent  current  may  be  more  dear- 
ly understood,  I  shall  describe  the  condition  of 
the  electrical  current  when  the  attempt  is  made 
to  transmit  two  musical  notes  simultaneously 
— ^first  upon  the  one  plan  and  then  upon  tlie 
other.  Let  the  interval  between  the  two  sotmds 
be  a  major  third;  then  their  rates  of  vibration 
are  in  the  ratio  of  4  to  5.  Now,  when  the  in- 
termittent current  is  used  the  circuit  is  made 
and  broken  four  times  by  one  transmitting  in- 
strument in  the  same  time  that  five  makes  and 
breaks  are  caused  by  the  other.  A  andL  B, 
Figs.  1,  2,  and  8,  represent  the  intermittent 
currents  produced,  four  impulses  of  B  being 
made  in  the  same  time  as  five  impulses  of  A. 
eee,  &c.,  show  where  and  for  how  long  time 
the  circuit  is  made,  and  ddd,  <&c,  indicate 
the  duration  of  the  breaks  of  the  circuit  The 
line  A  and  B  shows  the  total  effect  upon  the 
current  when  the  transmitting  instruments  for 
A  and  B  are  caused  simultaneously  to  make 
and  break  the  same  circuit  The  resultant 
effect  depends  very  much  upon  the  duration  of 
the  make  relatively  to  the  break.  In  Fig.  1 . 
the  ratio  is  as  1  to  4;  in  F\f.  2,  as  1  to  2;  and 
in  Fig.  8  the  makes  and  bres^  are  of  equal 
duration.  The  combined  effect,  A  and  B,  Fig. 
8,  is  very  nearly  equivalent  to  a  continuous 
current 

When  many  transmitting  instruments  of 
different  rates  of  vibration  are  simultaneously 
making  and  breaking  the  same  circuit,  the 
current  upon  the  main  line  becomes  for  all 
practical  purposes  continuous. 

Next,  consider  the  effect  when  an  undula- 
tory current  is  employed.  Electrical  undula- 
tions, induced  by  the  vibration  of  a  body  capa- 
ble of  inductive  action,  can  be  represented 
graphically,  without  error,  by  the  same  sinu- 
soidal curve  which  expresses  the  vibration  of 
the  inducing  body  itself,  and  the  effect  of  its 
vibration  upon  the  air;  for,  as  above  stated,  the 
rate  of  oscillation  in  the  electrical  current  cor- 
responds to  the  rate  of  vibration  of  the  includ- 
ing body— that  is,  to  the  pitch  of  the  sound 
produced.  The  intensity  of  the  current  varies 
with  the  amplitude  of  the  vibration— that  is, 
with  the  loudness  of  the  sound;  and  the  Polar- 
is of  the  current  corresponds  to  the  direction 
of  the  vibrating  body — that  is,  to  the  condensa- 
tions and  rarefactions  of  air  produced  by  the 
vibration.  Hence,  the  sinusoidal  curve  A  or  B| 
Fig.  4,  represents,  graphically,  the  electrical 
imdulations  induced  in  a  circuit  by  the  vibra- 
tion of  a  body  capable  of  inductive  action. 

The  horizontal  line  line  a  def,  &c.,  repre* 
sents  the  zero  of  current  The  elevations  bbb^ 
&c.,  indicate  impulses  of  positive  electricity. 
The  depressions  e  ce,  Ac,  show  impulses  of 
negative  electricity.  The  vertical  distance  b  d 
or  6/  of  any  portion  of  the  curve  from  the  zero- 
line  expresses  the  intensity  of  the  positive  or 
negative  impulse  at  the  part  observed,  and  the 
horizontal  distance  a  a  mdicates  the  duration 
of  the  electrical  oscillation.  The  vibraUons 
represented  by  the  sinusoidal  carves  B  and  A« 
Fig.  4,  are  in  the  ratio  aforesaid,  of  4  to  5^that 
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ts,  four  oflofllaftfons  of  B  are  made  in  the  same 
time  as  five  oscillatioDS  of  A. 

Tlie  combined  e£Fect  of  A  and  B,  when  in- 
duced simultaneously  on  the  same  circuit,  is 
expressed  by  the  curve  A  -f  B,  Fig.  4,  which 
is  the  algebraical  sum  of  the  sinusoidal  curves 
A  and  fi.  This  curve  A  -f  B  also  indicates 
the  actual  motion  of  the  air  when  the  two 
musical  notes  considered  are  sounded  simul- 
taneously. Thus,  when  electrical  undulations 
of  different  rates  are  simultaneously  induced 
in  Uie  same  circuit,  an  effect  is  produced  ex- 
actly analogous  to  that  occasioned  in  the  air  by 
the  vibration  of  the  inducing  bodies.  Hence, 
the  coexistence  upon  a  telegraphic  circuit  of 
electrical  vibrations  of  different  pitch  is  mani- 
fested not  by  the  obliteration  of  the  vibratory 
character  of  the  current,  but  by  peculiarities  in 
the'diapes  of  the  electrical  undulations,  or,  in 
other  words,  by  peculiarities  in  the  shapes  of 
Uie  curves  which  represent  those  undulations. 

There  are  many  ways  of  producing  undula- 
tory  currents  of  electricity,  dependent  for  ef- 
fect upon  the  vibrations  or  motions  of  bodies 
capable  of  inductive  action.  A  few  of  the 
methods  that  may  be  employed  I  shall  here 
specify.  When  a  wire,  through  which  a  con- 
tinuous current  of  electricity  is  passing,  is 
caused  to  vibrate  in  the  neighborhood  of  anotiher 
wire,  an  undulatory  current  of  electricity  isin- 
'  duoed  In  the  latter.  When  a  cylinder,  upon 
which  are  arranged  bar-magnets,  is  made  to  ro- 
Uite  in  frpnt  of  tne  pole  of  an  electro-magnet, 
an  undulatory  current  of  electrici^  is  induced 
in  the  coils  of  the  electro-magnet. 

Undulations  are  caused  in  a  continuous  vol- 
taic current  by  the  vibration  or  motion  of 
bodies  capable  of  inductive  action;  or  bv  the 
vibration  of  the  conducting  wire  itself,  m  the 
neighborhood  of  such  bodtes.  Electrical  un- 
dulations may  also  be  caused  by  alternately  in- 
creasing and  diminishing  the  resistance  of  the 
circuit,  or  by  alternately  increasingand  dimin- 
ishing the  power  of  the  batteij.  The  internal 
resistance  of  a  battery  is  diminished  bv  bring- 
ing the  voltaic  elements  nearer  together,  and 
increased  by  placing  them  farther  apart.  The 
reciprocal  vibration  of  the  elements  of  a 
battery,  therefore,  occasions  an  undulatory  ac- 
tion in  the  voltaic  current  The  external  re- 
sistance may  also  be  varied.  For  instance,  let 
mercury  or  some  other  liquid  form  part  of  a 
voltaic  circuit,  then  the  more  deeply  the  con- 
ducting wire  is  immersed  in  the  mercury  or 
other  hquid,  the  less  resistance  does  the  liquid 
offer  to  the  passage  of  the  current  Hence,  the 
vibratiOB  of  the  conducting  wire  in  mercury  or 
other  liquid  included  in  the  circuit  occasions 
undulations  in  the  current.  The  vertical  vibra- 
tions of  the  elements  of  a  battery  in  the  liquid 
in  which  they  are  immersed  produces  an  un- 
dulatory action  in  the  current  by  alternately 
increasmg  and  diminishing  the  power  of  the 
battery. 

In  illustration  of  the  method  of  creating 
electrical  undulations,  I  sbaU  show  and  de- 
scribe one  form  of  apparatus  for  producing  the 
effect  I  prefer  to  employ  for  this  purpose  an 
electro-mi^et.  A,  Fig.  5,  having  a  coil  upon 
only  one  of  its  legs,  b,  A  steel-spring  armature, 
e,  is  firmhr  clamped  by  one  extremity  to  the 
uncovered  leg  d  of  the  magnet,  ana  its  free  end 
is  allowed  to  project   above  the  pole  of  the 
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covered  leg.  The  armature  e  can  be  set  in 
vibration  in  a  variety  of  ways,  one  of  which  is 
by  wind,  and,  in  vibrating,  it  produces  a 
musical  note  of  a  certain  de£ite  pitch. 

When  the  instrument  A  is  placed  in  a  vnl- 
taic  circuit,  g  b  e/g,  the  armature  e  hecomtm 
magnetic,  and  the  polarity  of  its  free  end  is  op 
posed  to  that  of  the  magnet  underneath,  no 
long  as  the  armature  e  remains  at  rest,  no  ef- 
fect is  produced  upon  the  voltaic  current,  bat 
the  moment  it  is  set  in  vibration  to  produce  its 
musical  note  a  powerful  inductive  action  tahes 
place,  and  electrical  tmdulations  traverse  the 
circuit  g  b  e  f  g.  The  vibratory  current  pass- 
ing through  the  coil  of  the  electro-magnet  f 
causes  vibration  in  its  armature  A  when  the 
armature  e  h  ot  the  two  instruments  A  I  are 
normally  in  unison  with  one  another;  but  the 
armature  h  is  unaffected  by  the  passage  of  the 
undulatory  current  when  the  pilches  of  the 
two  instruments  are  different 

A  number  of  instruments  may  be  ^aced 
upon  a  telegraphic  circuit,  as  in  Fig.  6.  when 
the  armature  of  any  one  of  the  insUruments  is 
set  in  vibration  idl  the  other  instruments  upon 
the  circuit  which  are  in  unison  with  it  respond, 
but  those  which  have  normallya  different  rate 
of  vibration  remain  silent  Thus,  if  A,  Fig. 
6,  is  set  in  vibration,  the  armatures  of  A'  and 
A*  will  vibrate  also,  but  all  the  others  on  the 
circuit  will  remaUi  still.  8o  if  B*  is  caused 
to  emit  its  music^  note  the  instruments  B  B* 
respond.  They  continue  sounding  so  long  as 
the  mechanical  vibration  of  B*  is  continued,  but 
become  silent  with  the  cessation  of  its  mo- 
tion. The  duration  of  the  sound  may  be  used 
to  indicate  the  dot  or  dash  of  the  Morse  alpha 
bet,  and  thus  a  tel^raphic  dispatch  may  be 
indicated  by  alternately  interrupting  and  re- 
newing the  sound.  When  two  or  more  instru- 
ments of  different  pitch  are  simultaneouslj 
caused  to  vibrate,  all  the  instruments  of  cor- 
responding pitches  upon  the  circuit  are  set  in 
vibration,  each  responding  to  that  one  only  of 
the  transmitting  instn^ments  with  which  it  is 
in  unison.  Thus  the  si^pials  of  A,  Fig.  6,  are 
repeated  by  A'  and  A*,  out  bv  no  other  instru- 
ment upon  the  circuit;  the  signals  of  B*  ^  B 
and  B*;  and  the  signals  of  C' by  C  and  C^— , 
whether  A,  B*,  and  C  are  successivelj  or  sim- 
ultaneously caused  to  vibrate.  Hence  by  these 
instruments  two  or  more  telegraphic  signals  or 
messages  may  be  sent  simultaneously  over  the 
same  circuit  without  interfering  with  one  an- 
other. 

I  desire  here  to  remark  that  there  are  many 
other  uses  to  which  these  instruments  may  m 
put,  such  as  the  simultaneous  transmission  of 
musical  notes,  differing  in  loudness  as  welt  as 
in  pitch,  and  the  telegraphic  transmission  of 
noises  or  sounds  of  any  kind. 

When  the  armature*^.  Fig.  5,  is  set  in  vibra- 
tion the  armature  A  responds  not  only  fai  pitch 
but  in  loudness.  Thus,  when  e  vibrates  with 
little  amplitude,  a  very  soft  musical  note  pro- 
ceeds from  A;  and  when  e  vibrates  forcibly  the 
amplitude  of  the  vibration  of  A  is  considerably 
inci  eased,  and  the  resulting  soiuid  becomes 
louder.  So,  if  A  and  B,  Hg.  6,  are  sounded 
simultaneously  (A  loudly  and  B  softly),  the 
instruments  A'  and  A*  repeat  loudly  the  signals 
of  A,  and  B>  B*  repeat  softly  those  of  B. 

One  of  the  ways  in  whidi  the  armature  «, 
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of  a  mnidcal  Inatnimeiit 

Tbe  uTDstiirB  0,  Fig.  7,  h  futeoed  loosely  bf 
one  eitremltj  to  the  uncoTered  leg  d  of  the 
«lectro-iiiSKnet  b,  &Dd  tti  other  oitremlty  la  &^ 
Uched  lo  Uie  centre  of  a  stretched  membnuie, 
o.  A  cone,  A,  is  used  to  converge  Bound-vlbra- 
tioDR  upon  the  membrane.  Wnen  a  sound  fs 
uttered  Id  the  cone  the  membrane  a  Is  set  in 
TJbnitloD,  the  armature  « Is  forced  lo  partake  of 
the  motion,  and  thus  electrical  undulHtions  are 
created  upon  tbe  draiit'E  befp.  Tbeseimdu- 
latlODS  are  Bimilar  in  form  to  the  air  Tibrationi 
caused  b7  the  sound— that  ia,  the;  are  repre- 
sented graphical];  bj  similar  curves.  The  UO- 
duiatorj  current  passing  through  the  electro- 
magnet/influences  its  armature  A  to  copj  the 
motioQOftbearaiaturee.  Asimilarsouiidtotbat 
uttered  Into  A  Is  then  heard  (o  proceed  from  L. 

Id  this  spedflcatloD  the  three  words  "oaclUa- 
tion,"  "vibration,"  and  "undulatloD/'are  used 
sirnonymously,  end  in  contradlstlnctloD  to  the 
terms  "Intermittent"  and  "pulsatory."  By  the 
term  "body  capable  of  Inductive  action,"  I 
mean  a  bociv  which,  when  in  motion,  produces 
dTDamical  electricity.  Ilncludelnthecategory 
of  bodiM  capable  of  inductive  action  toass,  cop- 
per, and  other  metals,  as  well  as  iron  and  steeL 

Having  described  mv  loventlon,  what  I  claim, 
and  desire  to  aecure  oy  Letters  Pateut,  is  as 

1.  Asystem  of  telegraphy  In'whlch  tberecelrer 
Issettn Titration  br  the  employment  of  undifla- 
tory  currents  of  electricity,  •ubstautlally  ss  set 
forth. 

3.  " 

of  inductive  action,  widi  a  closed  carcutt,  so 
that  the  vibration  of  the  one  ahall  occasion  cueo- 
trlcal  undulations  in  tbe  other,  or  In  itadf ;  and 
tbb  I  claim,  whether  the  permanent  magnet  be 
set  in  vibration  In  the  ndgnboritood  of  the  con- 
ducting wire  forming  (he  dicalt,  or  whether 
the  conducting  wire  M  set  in  vibration  in  the 
odgbborhood  of  the  permanent  magnet,  or 
whether  the  condncdng  win  and  Oie  permanent 
msgnet  both  simultaneously  beset  In  vibration 
tn  each  other's  neighborhood. 
8.  The  method  of  producing  nndulatlons  in 


JT  by  tbe  vibration  or  motion  of  the  conductlug 
wire  Itself,  In  the  nelgbborbood  of  sucb  bodies, 
as  Bet  forth. 

4.  The  methodof  produclngundulationslua 
continuous  voltaic  circuit  by  gradually  lucreas- 
Ide  and  diminiahinB  the  renstance  of  tbe  dr- 
cmt.or  by  gradually  locreasing  and  dimlnMiIng 
the  power  of  tbe  battery,  as  set  forth. 

5,  The  method  of,  and  apparatus  tor,  trans- 
mitting vocal  or  other  sounds  telegraDhi<»lly, 
«H  herein  described,  by  caoBlug  elecliicai  undu- 
Intions,  similar  in  form  to  the  vibrations  of  the 
air  accompmyJng  tbe  said  vocal  or  other  sounds, 
Bubetantially  as  set  forth. 

In  testimony  whereof  1  hare  hereunto  signed 
1^  name  this  aOth  dajoU^ya^  A:JiiM'^3- 


ALEX  QBASaM  bell 
Thomas  E.  Baubt, 
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P.  D.  RiOHABOB. 

(28  V.  S. 
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To  aU  whamU  maif  eaneem: 

Be  h  known  that  I,  Albxamdkb  Graham 
Bell,  of  Boston,  MassachnsettB,  have  invented 
certain  new  and  useful  Improvements  in  Elec- 
tric Telephony,  of  which  the  following  is  a 
specifloition: 

In  Letters  Patent  granted  to  me  the  6th  dav 
of  April,  1875,  No.  161,789,  and  in  an  appli- 
cation for  Letters  Patent  of  the  United  States 
now  pending,  I  have  described  a  method  of  and 
apparatus  for  producing  musical  tones  by  the 
action  of  a  rapidly-interrupted  electrical  cur- 
rent, whereby  a  number  of  telegraphic  signals 
can  be  sent  simultaneous]  v  along  a  single  circuit 

In  another  application  for  Liters  Patent  now 
pendinginthelJnited  States  Patent  Office  I  have 
described  amethod  of  and  apparatus  for  inducing 
an  intermittent  current  of  electricity  upon  a 
line-wire,  whereby  musical  tones  can  be  pro- 
duced and  a  numoer  of  telegraphic  signals  be 
sent  simultaneously  over  the  same  circuit,  in 
either  or  in  both  dQrections;  and  in  Letters  Pa- 
tent granted  to  me  March  7, 1876,  No.  174,465. 1 
have  shown  and  described  a  method  of  an  ap- 
paratus for  produdng  musical  tones  by  the  ac- 
tion of  u  odulatory  currents  of  electricity,  where- 
bv  a  number  of  telegraphic  signals  can  be  sent 
iunultaneously  over  the  same  circuit,  in  either 
or  in  boUi  directions,  and  a  single  battery  be 
used  for  the  whole  circuit. 

In  the  applications  and  patents  above  referred 
to,  signals  are  transmitted  simultaneously  along 
a  single  wire  by  the  employment  of  transmit- 
ting instruments,  each  of  wmch  o(x»sions  a  suo- 
oimon  of  electrical  impulses  differing  in  rate 
from  the  others,  and  are  received  without  con* 
fusion  by  means  of  recdvinff  Instruments,  each 
tuned  to  a  pitch  at  which  n  will  be  put  in  vi- 
bration to  produce  its  fundamental  note  by  one 
only  of  the  trananittine  instruments.  A  sepa- 
rate instrument  is  therefore  employed  for  every 
pitch,  each  instrument  being  capable  of  trans- 
mitting or  receiving  but  a  dn^e  note,  and  thus 
as  many  separate  mstruments  are  remdred  as 
there  are  messages  or  musical  notes  to  be  trans- 
mitted. 

My  invention  has  for  its  object,  first,  the 
transmission  simultaneously  of  two  or  more 
musical  notes  or  telegrapmc  signals  along  a 
single  wire  in  dther  or  both  d&ections,  and 
with  a  single  battery  for  the  whole  drcuit  with- 
out the  use  of  as  many  insttuments  as  there  are 
mudcal  notes  or  tdegraphic  dgnals  to  be  trans- 
mitted; second,  the  electrical  transmission  by 
the  same  means  of  articulate  speech  and  sound 
of  every  kind,  whether  mudcal  or  not;  third, 
the  electrical  transmisdon  of  mudosl  tones,  ar- 
ticulate speech,  or  sounds  of  every  kind,  with- 
out the  necesdty  of  using  a  voltaic  battery. 

In  my  patent  No.  174,465,  dated  March  7, 
1876, 1  have  shown  as  one  form  of  transmitting 
instrument  a  stretched  membrane,  to  which  the 
armature  of  an  dectro-magnet  is  attached, 
whereby  motion  can  be  impiurted  to  the  arma- 
ture by  the  human  voice,  or  bv  means  of  a 
mudcsi  instrument,  or  by  sounds  produced  in 
any  way. 

In  accordance  with  my  present  invention  I 
substitute  for  the  membrane  and  armature 
shown  in  the  transmitting  and  recdving  instru- 
ments alluded  to  above  a  plate  of  iron  or  sted 
capable  of  bdng  thrown  into  vibration  by  sounds 
made  in  its  neighborhood. 
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The  nature  of  my  invention  and  the  manner 
in  which  the  same  is  or  may  be  carried  Into  ef- 
fect will  be  understood  by  reference  to  the  ao- 
oompanyinff  drawings,  in  whidi — 

Figure  1  Is  a  perspective  view  of  one  form  of 
my  electric  tdephone.  Fig.  2  is  a  vertiod  sec- 
tion of  the  same,  and  Fig.  3  is  a  plan  view  cf 
the  apparatus.  Fig.  4  is  a  diagram  illustrating- 
the  arrangement  upon  circuit 

Similar  letters  in  the  drawings  represent  cor> 
reroondine  portions  of  the  apparatus. 

A  in  said  arawini[:8  represents  a  plate  of  Iron  or 
sted,  which  is  fafftenea  at  B  and  C  to  the  cover 
or  sounding  box  D.  £  represents  a  speaking- 
tube,  by  which  sounds  may  be  conveyed  to  or 
from  the  plate  A.  F  is  a  bar  of  soft  iron.  G 
is  a  coil  of  insulated  copper  wire,  placed  around 
the  extremity  of  the  end  H  of  the  bar  F.  I  i» 
an  adjusting  screw,  whereby  the  distance  of  the 
end  H  from  the  plate  A  may  be  regulated. 

The  electric  telephones  J,  K,  L,  and  M  are 
placed  at  different  stations  upon  a  line,  and  are 
arranged  upon  circuit  with  a  battery,  N,  a» 
shown  in  diagram.  Fig.  4. 

I  have  shown  the  apparatus  in  one  of  ita 
simplest  forms,  it  being  well  understood  thai 
the  same  may  be  variea  in  arrangement,  com- 
bination, general  construction,  and  form,  as 
wdl  as  material  of  which  the  several  parts  are 
composed. 

The  operation  and  use  of  this  instrument  aie 
as  follows: 

I  would  premise  by  savins  that  this  instru- 
ment is  ana  may  be  used  Dotn  as  a  transmitter 
and  as  a  receiver— that  is  to  say,  the  sender  of 
the  message  will  use  an  instrument  In  every  par- 
ticular identical  in  construction  aad  operatioi^ 
with  that  employed  by  the  recdver,  so  that  the 
same  instrument  can  be  used  altematdy  as  & 
recdver  and  a  transmitter. 

In  order  to  transmit  a  tel^raphic  message  by 
means  of  these  in8truments.lt  &  only  necessary 
for  the  operator  at  a  telephone  (say  J)  to  mAke 
a  mudcal  sound  in  any  way  in  the  ndghbor- 
hood  of  the  plate  A — ^for  eonvenioice  of 
operation,  through  the  soeaking  tube  £  — 
and  to  let  the  duration  of  tne  sound  signify  the 
dot  or  dash  of  the  Morse  alphabet,  and  for  the 
operator  who  recdves  his  message  (say  at  M)  u> 
listen  to  his  telephone,  preferably  through  the 
speaking  tube  £.  When  two  or  more  musi- 
cal dgnals  are  being  transmitted  over  the  same 
circuit  dl  the  telephones  reproduce  the  dgnaJe 
for  dl  the  messages;  but  as  the  dgnals  for  emdk 
message  differ  in  pitch  from  these  for  the  other 
messages,  it  is  easy  for  an  openUor  to  fix  his  at- 
tention upon  one  message  and  ignore  the  other. 

When  a  large  number  of  despatches  are  beln^ 
simultaneoudy  transmitted  it  wDl  be  adviaahle 
for  the  operator  to  listen  to  his  tdepbooe 
through  a  resonator,  which  will  re-enforce  tt> 
his  ear  the  dgnals  which  he  desires  to  observe. 
In  this  way  he  is  enabled  to  direct  his  attentioo 
to  the  signals  for  any  given  message  without 
being  distracted  or  disturbed  1^  the  signals  for 
any  other  messages  that  may  oe  passmg  over 
Uie  line  at  the  time.  » 

The  musical  signals,  if  preferred,  can  be  eo- 
tomaticdly  recdved  by  means  of  a  resonator^ 
one  end  of  whidi  is  closed  by  a  membrane* 
which  vibrates  only  when  the  note  with  which 
the  resonator  is  in  unison  is  emitted  by  the  re 
cdving  tdephone.    The  vibnttees  of  the  mem- 
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Lnne  ma;  be  mide  lo  operate t  drcuit-breBk- 
er,  wUlcli  will  actuate  a  Hone  nuader  or  a 
td«graphfc  recoidiogor  registering  apparatus. 
One  lorro  of  Tibiatorj  circult-bieaker  vblcb 
mar  be  used  for  this  purpose  I  have  descritwd 
la  tetrera  Palcnt  No.  17S,R99,  June  9,  1876. 
Hence  lij  tbis  pinn  ilir  slmultaoeous umnsmla- 
A.  ff.  BUL 

nieiucjniaEUET. 

II.  UB.7ST.  »«*iiia.JsB.M. 
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tioDs  witb  a  single  main  batter;  for  tbe  wfaole 
circuit  and  a  single  telepbone  ateacb  station  Is 
rendered  practicable.  Tbia  Is  of  great  advan- 
tage In  this,  that  for  tbe  coDTejance  of  sereral 
messages,  or  signali,  or  sounds  over  a  single 
wire  Bimultaneoiuly,  It  Is  no  longer  necessary 
to  Lave  separate  Instruments,  correspond] nglj 
tuned  for  each  given  sound,  whicli  plan  re- 
quires nice  adlustment  of  the  corresponding 
'nalnimentf,  Wbile  tbe  present  Improvemeal 
I'lmits  of  a  single  instrument  st  each  aiatipn,  or 
f  lor  couvcnience  several  are  employed,  ther 
ii!  are  alike  in  construction,  aud  need  notbeaa- 
Jusled  or  tuned  to  particular  pilches. 

Whatever  sound  is  made  in  the  neigbtmrhood 
of  an  J  telephone — savat  J,  Fig  4 — is  echoed  In 
facsimile  by  the  lelepbones  of  all  the  other 
ttationa  upon  the  circuiti  hence  this  plan  is  also 
adapted  for  the  use  of  the  transmitting  intel- 
ligibly the  exact  sounds  of  ardculaie  speech. 
To  convey  an  articulate  message  it  is  oul;  nec- 
essarj  for  an  operator  to  sp^k  In  die  neigh- 
borhood Qf  his  telephone,  preferably  througb 
the  tube  E,  and  for  another  operator  at  a  tfls- 
tant  station  upon  tbe  same  circuit  to  listen  U> 
(be  telephone  at  that  station.  If  two  persons 
KMsk  aitnullaneouslj  in  tbe  nelKhborbood  of 
the  same  or  different  telephones,  the  utterance* 
of  tbe  two  speakers  arc  reproduced  simulta- 
neously by  all  the  other  telephones  ou  tbe  same 
djcoiti  hence  by  this  plan  a  number  of  vocal 
messsRts  may  be  transmitted  simultaneously 
on  the  same  circuit,  In  either  or  both  directions. 
All  tbe  effects  noted  above  may  be  produced  by 
tbe  same  instruments  without  a  battery  by 
rendering  the  centra!  bar  F  H  permaaently 
magnetic.  Another  form  of  t«lepnone  for  use 
without  B  battery  is  shown  In  Fig.  5,  In  which 
0  is  a  compound  permanent  magnet,  to  tbe 
poles  of  which  are  aBlxed  poll-pieces  of  soft 
uon,  P  Q.  surrounded  by  belicci  of  Insulated 
wire,  RS. 

F^.  6  Illustrates  tbe  arrangement  upon  dr- 
ctiEts  of  similar  Instrument*  lo  that  abown  la 

If  Tn  lieu  of  the  plate  A  in  above  flgures,  Iron 
'or  steel  reeds  of  deOnite  pitch  maybe  placed 
in  front  of  the  electro-magnet  O,  and,  in  con- 
nection witb  a  serlee  of  such  instnimenls  of 
different  [dtcbes,  an  arrangement  upon  circuit 


r*i  uaj  be  omitted. 

This  Invention  is  not  limited  to  the  use  rf 
iron  or  tteel,  but  Includes  within  Its  scope  any 
material  capable  of  Inductive  action. 

The  essential  feature  of  the  Invention  con- 
dsts  in  the  annatuie  of  the  receiving  instru- 
ment being  vibrated  by  tbe  varying  attraction 
of  tbe  electTD-magnet  ao  as  to  vibrate  the  air  la 
the  vklDlty  thereof  in  the  same  manner  as  the 
air  is  vibrated  at  tbe  other  end  by  the  produo- 
tlon  of   the  sound.    It  is,  thcmfore,  by  no 
means  necessary  or  essential  that  tbe  traoemit- 
-g  Instrument  sbonld  beof  tfaeaaineooiutra» 
I  as  tbe  receiving  inttrumenl.    Any  Instra- 
it  iccetviogandtranimlttlngtheimpresaioB 
I    of  agitated  air  may  be  used  as  tbe  transmitter, 
fl^  I    sithougb,  for  convenience  and  for  reciprocal 

■■"'  O  fnmmunlcstlon,    I  prefer  to  use  like  inrtru- 
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menta  tl  either  end  of  an  electrical  wire.  I 
have  heretofore  described  and  exhibited  each 
other  means  of  transmitting  sound,  as  wiU  be 
•een  by  reference  to  the  proceedings  of  the 
American  Academy  of  Arts  and  Sciences,  Vol- 
ume XXL 

For  convenience,  I  prefer  to  apply  to  each 
instrument  a  call-bell.  This  may  be  arranged 
•o  as  to  ring,  first,  when  the  main  circuit  is 
opened;  second,  when  the  bar  F  comes  ioto  con- 
tact with  the  plate  A.  The  first  is  done  to  call 
attention;  the  second  indicates  when  ii  is  nee- 
essaiy  to  readjust  the  magnet,  for  it  is  impor- 
tant Uiat  the  distance  of  the  ma^et  from  the 
glatc  should  be  as  little  as  possible;  without, 
owever,  being  in  contact.  I  have  also  found 
that  the  electncal  undulations  produced  upon 
the  main  line  by  the  vibration  of  the  plate  A 
are  intensified  by  placing  the  coil  G  at  the  end 
of  the  bar  F  nearest  the  plate  A,  and  not  ex- 
tend it  beyond  the  middle,  or  thereabout 

Having  thus  described  my  invention,  what  I 
claim,  and  desire  to  secure  by  Letters  Patent,  is: 

1.  The  union  upon,  and  by  means  of,  an 
electric  circuit  of  two  or  more  instruments, 
constructed  for  operation  substantially  as  here- 
in  shown  and  described,  so  that,  if  motion  of 
any  kind  or  form  be  produced  in  any  way  in 
the  armature  of  any  one  of  the  said  instruments 
the  armatures  of  aU  the  other  instruments  upon 
the  same  circuit  will  be  moved  in  like  manner 
and  form,  and  if  such  motion  be  produced  in 
the  former  by  sound,  like  sound  will  be  pro- 
duced hy  the  motion  of  the  latter. 

2.  In  a  system  of  electric  telegraph  v  or  teleph- 
ony, consisting  of  transmitting  ana  receiving 
instruments  united  upon  an  electric  circuit,  the 

e reduction,  in  the  armature  of  each  receiving 
istrument,  of  any  given  motion  bv  subjecting 
said  armature  to  an  attraction  varying  in  inten- 
sity, however  such  variation  maj  be  produced 
in  Uie  magnet;  and  hence  I  claim  the  produc- 
tion of  any  given  sound  or  sounds  from  the 
armature  of  the  receiving  instrument  by  sub- 
jecting said  armature  to  an  attraction  var3ring 
in  intensitv,  in  such  manner  as  to  throw  the 
armature  mto  that  form  of  vibration  that  char- 
acterizes the  given  sound  or  sounds. 

8.  The  oonu>ination,  with  an  electro-magnet, 
of  a  plate  of  iron  or  steel,  or  other  materid  ca- 
pable of  inductive  action,  which  can  be  thrown 
into  vibration  by  the  movement  of  surrounding 
air  or  by  the  attraction  of  a  magnet. 

4.  In  combination  with  a  plate  and  electro- 
magnet, as  before  claimed,  tne  means  herein 
described,  or  their  mechanical  equivalents,  of 
adjusting  the  relative  position  of  the  two  so 
that,  wnhout  touching,  they  may  be  set  as 
closely  together  as  possible. 

5.  The  formation  in  an  electric  telephone 
such  as  herein  shown  and  described,  of  a  mtLf^- 
net  with  a  coil  upon  the  end  or  ends  of  the 
magnet  nearest  the  plate. 

6.  The  combination,  with  an  electric  tele- 
phone such  as  described,  of  a  sounding-box, 
substantially  as  herein  shown  and  set  fonh. 

7.  Incombination  with  an  electric  telephone 
as  herein  described,  the  employment  of  a  speak- 
ing or  hearing  tube  for  conveying  sounds  to  or 
from  the  telephone,  substantially  as  set  forth. 

8.  In  a  system  of  electric  telephony,  the  com- 
bination oth  permanent  magnet  with  a  plate  of 
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iron  or  steel,  or  other  material  capable  of  io- 
duodve  action,  with  coils  upon  the  end  or  eodi 
of  said  magnet  nearest  the  plate,  8ut)stantiaUy 
as  set  forth. 

In  testimony  whereof  I  have  hereunto  sicned 
my  name  this  18th  day  of  January,  A.  D.  1877. 

A.  GRAHAM  BELL 

Witnesses: 
Hbnby  R.  Elliott, 
BwBLL  A.  Dick. 


The  above-mentioned  letters  patent  were  bodi 
duly  assigned  July,  1877,  bv  Alexander  Grs- 
ham  Bell  to  Ganliner  C.  Hubbard,  trustee,  tnd 
were  further  duly  assigned  July  20,  1878,  by 
said  Hubbard,  trustee,  to  the  oelX  Telephone 
Company,  a  corporation  created  by  the  laws  of 
Massachusetts,  located  at  Boston;  and  were 
further  duly  assigned  by  the  Bell  Telof^ODe 
Company  to  the  American  Bdl  Telephone 
Company,  a  corporation  created  by  the  laws 
of  said  State,  the  complainant  in  these  actikxis. 

The  American  Bell  Telephone  Company  was 
incorporated  by  a  law  of  Massachusetta.  chap- 
ter 117,  March  19,  1880,  "for  the  purpose  of 
manufacturing,  owning,  selling,  using,  and  li- 
censing others  to  use  electric  speaking  tele- 
phones," etc..  with  authority  to  "cKConie  inter- 
ested with  other  corporations"  for  like  pur- 
poses; the  certificate  of  the  president,  treasurer, 
and  directors  of  said  corporation,  duly  approved 
by  the  Commissioner  of  Corporations,  was  re- 
corded in  the  office  of  Uie  Secretary  of  State  of 
Massachusetts;  and  the  Secretary  of  the  Com- 
monwealth issued  his  certificate,  in  the  form 
required  by  section  11,  of  chapter  234,  of  the 
Acts  of  1870,  that  the  persons  named,  tbeir  as- 
sociates and  successors,  were  legally  organized 
and  established  and  made  an  existing  corport- 
Uon,  under  the  name  of  the  American  Bdl 
Telephone  Company.  This  section  made  such 
certificate  conclusive  evidence  of  the  exisieooe 
of  the  ccrx>ration  organized  under  that  chap- 
ter. 

The  Dolbear  Otm. 

This  ca«  first  came  up  for  hearing  an  a  mo- 
tion for  a  preliminary  intunction,  which  was 
elaborately  argued  before  Mr,  yusliet  Gray  and 
Judge  LowelL 

The  question  was,  whether,  assuming  Mr. 
Bell  to  have  been  the  inventor  of  the  spSUdng 
telephone,  his  patent  reached  the  somewhat  pe- 
culiar apparatus  of  the  defendant  The  mo- 
tion was  argued  in  May,  1882,  and  January  24« 
1888,  the  opinion,  written  bv  Mr.  Jueliee  Gray. 
was  filed.  The  court  sustained  the  plain tifrs 
claim  and  granted  the  injunction.  The  case 
then  went  to  final  hearing,  and  the  defends nta 
again  contended  that  Mr.  Bell  was  not  the  first 
inventor  of  the  speaking  telephone,  but  tliat  it 
was  invented  and  descnocd  in  printed  publica- 
tions by  Philip  Reis  ten  years  or  more  before 
Mr.  Bell's  time;  and,  as  a  consequence,  that 
Mr.  Bell  had  merely  invented  a  special  form  of 
the  speaking  telephone,  which  they  said  ti-aa 
not  used  by  the  defendaints.  It  was  beard  al 
final  hearing  before  His  Honor  Judit  Lowell, 
June  80,  18&.  It  was  argued  for  the  defend 
ants  by  Messrs.  Causten  Browne,  and  J.  K 
Maynadier,  and  on  August  25,  1888.  J 
Lowell  decided  that  the  patent  was  vwd 
was  of  the  scope  contended  for  by  the 
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fdsinsDtf,  tbst  the  defeDdants  infiingcd  it,  and 
that  Reifl  had  not  invented  a  speaking  tele- 
phone. 

Tliis  case  is  reported  mb  nom.  Amerkan  BtU 
Tdejokmi  Co,Y,liolbear.  The  opinion  deliyered 
by  Mr,  Justice  Gray  on  granting  the  injunction 
pendente  Ute  is  in  15  Fed.  Rep.  488;  that  of 
Jvdffe  Lowell  on  final  hearing  is  in  17  Fed. 
Rep.  804. 

The  Mil  in  this  case  charses  infringement  of 
Letters  Patent  No.  174,465,  dated  March  7, 
1876,  granted  to  Alexander  Graham  Bell.  The 
answer  denies  the  validity  of  the  patent,  and 
also  den  ies  infringement.  The  final  decree  was 
tbat  the  defendants  have  infringed  the  5th 
daim  of  the  Bell  patent  of  1876. 

TlM  errore  aetiffned  hy  the  appellants  in  this 
esse  are: 

"1.  Tbat  the  court  below  construed  the 
method  of  the  5th  claim  to  consist  in  causing 
electrical  undulations  similar  in  form  to  the 
sound  waves. 

"2.  That  the  court  below  held  the  5th  claim 
•0  construed  to  be  for  a  patentable  subject. 

**8.  That  the  court  below  decided  that  the 
method  and  apparatus  used  by  defendants  in- 
frhaged  the  5th  claim." 

The  appellants  in  this  case  contend: 

'*1.  That  the  5th  claim,  -as  construed  by  the 
Circuit  Court  of  the  District  of  Massachusetts, 
is  not  for  an  art,  machine,  manufacture  or  com- 
position of  matter,  and  is  therefore  void. 

"3.  That  the  5th  daim,  as  construed  by  the 
Circuit  Court  of  the  District  of  Massachusetts, 
is  not  for  any  invention  or  discovery,  and  is 
therefore  void! 

''tt.  That  causing  electrical  undulations  sim- 
ilar in  form  to  the  vibrations  of  air  accompa- 
nying vocal  or  other  sounds,  is  not  a  method 
or  an  art,  but  simply  an  object  to  be  acoom- 
pttahed. 

"4.  That  the  only  invention  or  discovery 
possible  in  regard  to  causing  such  electrical  un- 
dolations,  was  as  lo  some  method  of,  or  appa- 
tBtos  for,  causing  them,  and  for  using  them. 

"5.  That  transmitting  articulate  sounds  by 
vndulatory  vibrations  of  electricity  is  not  an 
•rt  or  a  process,  and  is  not  the  subject  of  either 
invention  or  discovery,  but  is  merely  a  result 
to  be  attsined,  or  an  object  to  be  accomplished; 
mod  that  the  only  invention  or  disco ve]^  possi- 
ble in  relation  to  such  result  or  object  is  of 
some  method  of,  or  apparatus  for,  attaining 
mkch  result  or  accomplishing  such  object. 

"6.  That  neither  tne  method  nor  the  appa- 
ratus patentisd  by  said  Letters  Patent  of  1876 
has  ever  been  used  by  the  appellants,  nor  has 
any  method  or  apparatus  substantially  like  said 
patented  method  or  apparatus  ever  been  used 
by  the  appeUants." 

The  appellees  claim  that  Dolbear's  apparatus 
differs  from  those  of  the  other  defendants  only 
by  the  employment  of  a  etmdeneer-reeeiver  in- 
stead of  a  moffneto  tecmer :  that  Dolbear  and 
an  his  experts  employ  Bell's  method  and  in 
sabstanoe  his  spparatus;  that  they  heceBsarily 
prodttoe  the  electrical  undulations  of  the  form 
described  and  claimed  in  Bell's  patent;  that 
tJbeT  employ  the  part  of  BelVs  invention  which 
li  tM  most  novel  and  characteristic,  and  this  is 
wbaS  makes  their  instrument  to  be  a  speaking 
trfapbooe;  that  they  copy  Mr.  Bell  in  the  great 


step  of  employing  deotrical  undulations  stm* 
ilar  in  form  to  the  sound-waves;  that  the  gist 
of  Beirs  invention  patented  Hes  in  the  empu>y- 
mcnt  of  electrical  undulations  of  the  new  form, 
which  implies  their  creation  by  the  voice,  their 
conveyance  and  their  reconversion  into  sound- 
waves; that  Dolbear  employs  them  end  cannot 
speak  without  ibem;  that  his  precise  mode  of 
creating  them  is  the  legal  equivalent  of  BeH'A: 
that  his  form  of  conductor  was  a  well-known 
equivalent  for  Bell's  precise  form;  that  the  only 
duference  is  that  when  the  peculiar  measured 
ouantities  reach  the  reoeivinff  station,  Bell  lets 
them  announce  themselves  by  virtue  of  one 
well-known  property  which  attracts  the  an- 
nouncing plate;  and  Dolbear  lets  them  announce 
tbemaelves  by  virtue  of  another  well-known 
property  which  attracts  the  SDnounclng  plate. 
The  following  are  the  drawings  and  specifi- 
cations of  the  I>}lbear  Patent: 
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To  aU  viKom  it  may  eaneem: 

Be  it  known  that  I,  AmosE.  Dolbbab,  of 
Someryille,  in  the  county  of  Middlesex  and 
State  of  Massachusetts,  haye  inyented  a  new 
ApparatUH  for  Transmittinjg  Sound  by  Bleo- 
tncity,  of  which  the  following  is  a  full,  clear, 
concise,  and  exact  description,  reference  being 
had  to  the  accompanying  drawings,  making  a 
part  hereof,  in  which— 

Figures  1  and  2  are  two  yiews  of  the  best 
form  of  apparatus  for  practicing  my  inyentlon. 
Fig.  8  is  a  cross-section,  enlarged,  of  the  re- 
ceiyer  shown  in  Fig.  1.  Fig.  1  is  a  plan  of 
one  of  the  plates.  Fig.  5  fi  a  diagram  illus- 
trating the  system. 

My  invention  consists,  mainly,  in  a  new  mode 
of  transmitting  articulate  and  other  soimds  by 
an  open  circuit. 

It  also  consists  in  new  apparatoi  for  this  pur- 
pose. 

My  receiyer  is  based  upon  the  well-known 
principle  that  one  terminal  of  an  open  circuit 
will  attract  the  other  terminal  when  both  are 
charged;  and  my  invention  consists,  mainly,  in 
the  arrangement  of  the  enlarged  terminal  of  the 
secondary  coO  of  an  induction-coil  so  that  it 
will  be  vibrated  toward  and  from  the  other  ter- 
minal by  variations  in  the  electric  state  of  the 
coil,  and  in  sudi  a  manner  as  to  reproduce 
sound-vibrations  of  all  qualities,  including  ar- 
ticulate speech,  when  the  primary  drcuit  of 
the  induction-ooO  contains  a  suitable  trans- 
mitter. 

Another  feature  of  my  invention  relates  te 
the  qrstem  of  connecting  two  or  more  receiv- 
ers and  two  or  more  transmitters  for  pracUral 
use;  and  it  consists  in  the  combination  of  two 
induction-collB,  two  receivers,  and  two  trans- 
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SnFBKu  CouBT  or  1 
'    mllten  Id  a  norel  mannor,  full;  described  be- 

Tlie  best  form  of  mj  receiver  la  thai.  Bhown 
Id  elevatiOD  in  Fig.  1,  aod  in  cnwa-aectlon  In 
Pig.  8. 

In  "S^.  8  the  case  of  the  receiver  A  U  shown 
u  made  ap  of  three  pieces— a  back  piece,  r,  sn 
«ar-piece,  t,  and  so  aoDular  coDDectiag  piece, 
1,  for  connecUug  the  pieces  r  and  » together. 

ab  are  thin  eJesiic  plates,  preferably  of  iroD, 
forming  termioalB  of  the  secondar.v  coll  of  an 
induction-coil.  These  plates  are  securelj  fas- 
teDed  alxiut  the  edgea  and  brought  very  near  to 
each  other,  but  not  in  contact,  a  thin  annulus, 
d,  lying  between  them.  This  is  best  effeclad 
by  forming  a  thin  flange,  rf,  on  the  interior  of 
the  coDDecting  piece,  (,  and  placing  the  terml- 
dbIh  a  b  on  opposite  sides  of  this  flange.  The 
ear-piece  (  of  the  case  holdi  the  terminal  a  in 
place  with  the  proper  tension  around  the  edge 
lo  insure  maas  vibrationa  of  that  terminal. 
The  terminal  h  is  held  in  place  by  the  back 
piece,  r,  of  the  case.  Each  of  the  plates  a  and 
h  la  formed  with  a  amall  tongue,  a'  (see  Fig.  4), 
with  which  the  binding  screws  ore  connected, 
■a  shown. 

A«  the  aectlon-plane  in  Fig.  8  will  pass 
through  but  one  of  the  binding  screws  (that 
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for  the  wire  a"),  the  receiver  is  shown  broken 
away  at  z,  in  order  to  show  the  tdnding  aaew 
for  tbe  fiinV.    Botb  an  shown  In  fig.  I. 


tongues  ao  even  pressure  around  the  whoto 
edge  of  the  plate  is  poadble. 

The  adjustmeDt  of  the  instrument  1*  effected 
by  the  screw  A';  and  this  screw,  by  cootact 
upon  tbe  back  plate,  b,  prevents  any  vibntiDu 
01  that  plate  which  leterfere  with  the  proper 
Tibralions  of  the  front  plate,  a. 

Hj  system  requires  electricity  of  a  ttaj  high 
electro-motive  force,  and  ibis  is  beat  obtained 

'  means  of  a  secondary  coll  with  a  high  te- 
.itaoce,  tbe  best  results  having  been  obtained 
from  four  or  Ave  tbousandohmsof  Na  30  cop- 
per wire. 

Transmitters  such  as  are  in  common  use  wU 
answer  with  my  receiver;  but  the  beat  form  of 
tranamitler  is  that  shown  In  the  drawion 
(which  la  not  bere  described,  as  it  fonns  ute 
subject  of  an  application  for  a  patent  filed  br 
me  Slay  81,  1880). 

The  maiu  advantagesof  mynewsyaUiDOnr 
all  others  known  to  me  are,  that  it  is  not  ap- 
preciably  affected  by  ordinary  induced  cm- 
rents  on  the  line,  it  has  no  magnet  to  detoio- 
late,  tbe  adjustment'  fs  moie  simple  aiMl  It  doI 
affected  by  barometric  and  hyjgronietric  vsrli- 
tlona,  and  It  lacks  tbe  fln»-wire  helix  of  the 
common  receiver,  which  is  very  liable  to  get 
out  of  repair.  It  la  very  efBdeut  also  on  Tery 
king  lines. 

1. 1.  DOLMU. 
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Tbe  bc8t  mtem  for  the  practical  oae  of  my 
InveolioQ  U  illustrated  in  the  diamm,.  Fig.  5, 
and  the  best  form  of  apparatos  is  that  shown 
in  Figs.  1  and  2.  In  ttiese  figures,  A  repre- 
leota  the  receivers,  B  the  transmitters,  D  the 
batteries,  F  the  induction-coils,  and  G  switches. 

Tbe  transmitter  B  and  battery  D  are  in  the 

•circuit  with  the  primary  coO  of  the  induction- 

•ooa  F,  and  this  circuit  is  completed,  when  the 

iransmltter  is  to  be  used,  by  throwing  oyer  the 

member  g  of  switch  G  until  it  makes  contact 

with  the  member  y',  thereby  completing  the 

battery-circuit   through  the   transmitter  and 

primary  coiL    The  dectridty  induced  in  the 

-secondary  coO  affects  the  plates  in  the  distant 

receiyer  by  means  of  that  branch  of  wire  m' 

which  extends  from  one  end  of  the  secondary 

•ooQ  to  member  g  of  switch  G,  members  g  and 

y  of  switch  G,  the  line- wire  I,  which  is  a  con- 

tinuatioo  of  member  f^  of  switch  G,  wire  P, 

which  is  a  branch  of  line-wire  I,  recdyer-wires 

-of  y,  wire  m».  members  g^ot  switch  G.  wire 

a*,  to  earth,  thus  cuttinff  out  the  receiyer  at  the 

Mding-etation  (on  the  left  of  the  diagram)  and 

the  secoodaiy  coil  on  the  right  of  the  diagram. 

When  the  soiding-station  is  at  the  right  of 
ibe  diaicram,  the  switch  G  at  the  right  will  be 
arranged  as  is  the  switch  G  at  the  left,  and  the 
lecdyer  at  the  left  is  electrified  by  means  of 
wire  r,  receiyer-wiree  a'  V  (at  the  left  of  the 
diagram),  wire  m^  members  ^^  of  switch  G 
ijA  the  left  of  the  diagram),  wire  n\  to  earth. 

The  switch  G  is  composed  of  two  springs,  g 
y,  and  two  stops,  /p*,  arranged  as  shown,  so 
tlttt  when  springy  is  brought  in  contact  with 
stop^  it  will  also  be  in  contact  with  spring  p*, 
ana  when  spring  ^  is  in  contact  with  stop  f  it 
win  be  out  of  contact  with  both  sprint  p*  and 
stop  ^.  One  end  of  the  secondary  cou  on  the 
left  of  the  diamm  is  connected  with  spring  g 
•on  tbe  left  of  diagram  by  means  of  one  oranch 
<A  wire  m\  and  with  recciyer-wire  V  on  the 
teft  of  diagram  by  means  of  the  other  braiich 
<i  wire  m\  and  one  end  of  the  secondary  co5: 
on  tbe  rig^t  of  the  diagram  is  connected  witb 
spring  ^on  tbe  right  of  diagram  by  means  of 
<ooe  branch  of  wi^  m*.  and  with  receiyer- wire 
^  on  tbe  right  of  the  diagram  by  means  of  the 
'Other  branch  of  wire  m*. 

I  am  aware  of  the  apparatus  mentioned  as 
used  br  Dr.  WHsbt  in  'Teiguson's  Electridty." 
potAiaoed  by  William  and  Robert  Chambers, 
of  London  and  Edinburgh,  in  18G7,  pages  258 
and  ^S9,  in  which  two  sheets  of  paper  nlyered 
on  one  side  were  placed  back  to  twck  and  con- 
nected with  the  two  ends  of  an  induction-coil, 
tbe  primary  circuit  of  which  contained  a  Reis 
tranniiitter;  and  I  disclaim  that  apparatus. 
My  receiyer  differs  from  it  in  that  the  sounds 
tranamitted  are  reproduced  by  the  mass  yibra- 
tiooa  of  one  of  the  terminals,  while  in  the 
Wright  recdyinff  apparatus  the  sound  produced 
was  mainly,  if  not  altogether,  due  to  mo- 
lecalar  motion,  and  not  to  mass  yibrations. 
HoreoTer,  Wright's  sheets  of  sUvercd  paper 
werv  ao  arrani^  that  each  would  damp  any 
naaa  yibrations  of  tbe  otiier;  and  in  his  ap- 
parrtoa  sny  slight  mass  yibrations.  eyen  If  not 
wboOy  dftmpeo,  would  be  neeeasanly  so  irreau- 
lar  M  to  be  worthless  as  a  means  of  reproduc- 
ing fwir^  Tbe  fact,  also,  that  the  mass  yi- 
bratloiia  of  each  sheet  damped  those  of  the 
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other  sheet  would  make  all  the  maM  yibrations 
worthless  for  this  purpose. 

I  am  also  aware  of  English  Patents  No.  4,i^ 
of  1877  and  No.  2,896  of  1878,  and  discUdmaU 
therdn  shown. 

What  I  claim  as  my  inyention  is — 

1.  Tlie  receiyer  al)oye  described,  oonsiBtinff 
of  the  plates  a  b,  mounted  in  case  r$t,  and 
separated  by  the  annulus  d,  in  combination 
with  inducuon-coil  F,  substantially  as  de- 
scribed. 

2.  In  combination,  two  induction-coils,  the 
primaiT  of  each  containing  a  battery,  D,  and 
transmilter  B,  and  tbe  secondaiy  circuits,  each 
containing  receiyer  A,  by  means  of  switches  G, 
consisting  of  members  g  g'  ^  f^,  whereby  the 
receiyer  at  the  sending-station  and  coil  at  the 
recdying-station  are  switched  out  of  the  line, 
substannally  as  described. 

AMOS.  £  DOXiBEAR 
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To  aU  toA^m  ii  moff  eancem: 

Be  it  known  that  I,  Ahos  B.  Dolbbab,  of 
Somenrille,  in  the  county  of  Middlesex  and 
State  of  Massachusetts,  haye  inyented  a  new 
Mode  of  Transmitting  Sounds  by  Electricity, 
of  which  the  following  is  a  full,  clear,  condse, 
and  exact  description,  reference  being  had  to 
the  accompanying  drawings,  making  a  part 
hereof. 

My  inyention  consists,  mainly,  in  a  new  mode 
of  transmitting  articulsite  and  other  sounds  by 
an  open  circuit. 

It  also  consists  in  new  apparatus  for  this  pui^ 
pose.     « 

My  reueiyer  is  based  upon  the  discoyery  that 
one  terminal  of  an  open  circuit  will  attract 
and  be  attracted  by  a  neighboring  body  when 
the  terminal  is  charged. 

Figure  1  shows  two  modifications  of  my  re- 
ceiyer, in  section,  connected  in  circuit  with  a 
transmitter  and  induction-coil.  Fig.  2  shows 
another  modification  of  my  receiyer. 

Three  forms  of  my  receiyer  are  shown  in  the 
drawings.  In  each  tbe  casing  is  formed  of 
three  pfeces,  r  being  the  back-piece,  t  the  ear- 
piece, and  I  the  connectingpfece  which  con- 
nects r  and  $  together.  The  plate  a  of  receiyer 
I  is  a  thin  elastic  disc,  preferably  of  iron,  the 
yibrations  of  which  re|»oduce  the  sound  which 
causes  the  diaphragm  of  the  transmitter  T  to 
yilyrate,  T  represeoting  a  transmitter  of  suita- 
ble construction,  the  form  preferred  beinff  that 
shown  in  my  application  for  a  patent  flleaMay 
81. 1880,  tbe  transmitter  T  and  the  battery  B 
bdnff  in  drenh  with  the  primary  coil,  as  will 
be  clear  without  further  oiescripaon. 

In  receiyer  I  tbe  plate  a  is  one  terminal  of 
the  aecondary  coil  F,  and  any  change  in  the 
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le  other  proviiloa  be  made  for  the  h 


In  recelTer  I  i  the  terminal  a  Is  moon  ted  uptti 
back-piece  r,  so  that  It  cknoot  vibrate,  and  moa 
therefore  be  liuulued.    Cotueqiieiitlj'tbebKk' 


is  connected  b;  the  wire  M  n   _  .. 

r*.  upon  back-piece  r,  to  order  to  b 

attractive  force  due  to  the  electriflcatiou  of  t 
neater  mass  than  plate  b,  and  without  faiM- 
lertnK  wltfa  the  proper  vlbrailoa  of  pfate  t, 
which,  in  receiver  U,  vlbratee  as  the  polMitkl 
of  terminal  a  variea. 

It  wHI  be  clear  that  dlher  of  the  plates  t  Bar 
be  ffTcunded,  and  thetebj  InereaaetheeleclriA- 
catton  of  tbeaeplatn;  butiti*  not  oeoeasai7lo 


ground  dtber  of  Ibem,  and  the  awUbiU^  at 
Uie  sounds  reproduced  Is  practlcallj  as  (lest 
when  Ihe  back-piece  of  the  receiver  is  held  In 


this  plate  a  in  recdverland  causes  It  to  attract 
plate  b,  which  is  mounted  close  to,  but  not  In 
contact  wlUi.  plate  a;  but  as  plate  b  Id  receiver 
I  b  so  mounted  that  It  cannot  vibrate,  plate  a 
will  vibrate  aa  Its  potential  varice.  In  receiver 
I  the  plate  (  and  back-pleoe  r  and  adjusting 
screw  H  areaU  of  metal. 

It  will  be  seen  that  neither  the  plate  b  nor 
back-piece  r  nor  screw  «  of  receiver  I  la  con- 
nectea  to  the  coll  F,  bat  that  only  one  termi- 
nal of  coll  F — vie,  plate  a — forms  an;  part  of 
the  recdver  I,  The  plate  *  may  be  made  in 
one  piece  with  back-piece  r,  but  for  purpose* 
of  adjustmeot  Is  beet  made  aa  abovrn. 

The  force  of  the  attraction  between  the 
charged  lenulnal  a  and  any  nelriiboring  body 
Is  alight,  unless  the  neighboring  Dodv  be  many 


times  lamr  than  the  terminal  and  fuelf 

"b  of  bdnft  readily 

reason,  when  the  nelghhoriug  body  Is  a  plale. 


idnft  readily  electrified,  and  for 
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(as  It  Is  ben  made  for  purpose  of  adJuBtment) 
i(  should  be  electrically  connected  wlui  a  larger 
body.  Conaequently  the  back-piece  r  of  the 
case  of  receiver  I  U  made  of  metal,  and  Is  in 
metallic  contact  with  plate  b.  The  neighbor- 
ing  body,  which  is  atoacted  by  plate  a  in  re- 
ceiver I,  (being,  in  tact,  the  plate  t,  piece  r  and 
screw  V,  which  are  all  of  metal  and  in  metalUc 
contact)  acts  aa  one  body  in  this  receiver  I; 
bur,  us  will  be  clear,  the  back-piece  r,  plate  A, 
and  screw  u  may  he  one  single  piece  of  metal, 
B74 


.__  hand  as  when  the  platea  (  are  both  KixiuDd- 
ed;  and  It  makes  no  difference  whatever  wheth- 
er both  be  funded  or  only  one.  In  other 
words,  receiver  I  will  reproduce  artlcuhUe  snd 
other  sounds,  even  if  back-piece  r  be  of  hsrd 
rubber  or  olher  non-conductor  and  plaie  b  be 
wholly  disconnected  from  coil  F,  but  tlw 
souniu  reproduced  are  faint,  altbon^  diriintt 
and  audible.  The  aoonds  wlU  be  louder  il  the 
piece  r  he  of  metaL  as  above  described,  or  if 
the  plate  0  or  mefallic piece  r  be  groanded;  but 
the  difference  is  very  slight,  the  soonds  faciDg 
practically  as  loud  when  the  metal  pteee  r  is 
used  as  wnen  the  plate  b  la  grounded.  And  m> 
of  receiver  II  tbe  aounds  are  distinct  and  suifi- 
ble  when  vrite  A*  and  metal  band  r' are  ootitied, 
but  louder  when  metal  band  r*  and  wire  If  an 
used,  aa  abown,  or  when  plaieA  of  recover  11 
is  grounded.  Moreover,  Ibe  ref«odiictioa  of 
sound  by  receiver  Idoesnot  d^ieDdatallupoD 
the  grounding  of  any  part  of  receiver  1 1,  foe 
reodverl  win  act  wltfi' plate  »  of  recelverl  I 
not  grounded  precisely  as  ft  does  when  piste  > 
of  receiver  1 1  is  grounded,  end  receiver  J I  wlO 
act  when  plate  A  of  recelverl  Is  notKTomxIed 
precisely  as  It  acts  when  that  [date  of  recdnr 
I  Is  grounded. 
-St 

t  connected  with  the  u^  F. 
and  1  tbereiore  disclaim  in  thitappUcatioD  any 
receiver  havtog  both  the  plates  omnected  wiih  i 
that  coll.  my  present  Invenllou  ooitsiBtine  to  a  ' 
receiver  in-whicb  only  one  terminal  of  ifisooil  , 
is  used,  as  above  explained. 

Insiead  of  mnklni  plate  b  of  metal  and  cn- 
necting  it  metallically  with  back-piece  r  or  band' 
r*.  it  may  be  made  of  any  non-oood actor,  and 
in  this  case  the  increased  loudnen  U  produced 
by  electrifying  plate  b  before  it  is  pat  In  place: 
or,  as  shown  in  receiver  1 1 1,  where  6  is  a  robber 
plate,  and  A>  Is  a  disc  of  felt  fan  to  the  haid- 
rabber  support  ft*,  which  is  turned  by  the  ihunh 
and  finger  toctectrifyrubberplatc  ftbyfrictioiL 
What  I  claim  as  my  Invention  la- 
in combination,  a  ixlmary  oofl  In  drcoit 
with  battery  B  and  traneniitter  T.  and  a  mo- 
ondary  ooil  with  ita  enlarged  lerminal  a  mootit- 
ed  in  case  rtt,  and  arranged  near  plate  *.  plale 


y  ooil.  all  ■ 

AMOB  E.  DOLBBAB. 
12C  V.  S. 


1867. 


Ths  McUeviar  (hie. 


On  Juij  17. 1888,  the  BeD  ComptDy  brought 
t  fuit  in  equitr  in  the  United  States  Circuit 


Cooit  for  the  Southern  District  of  New  York 
tninst  the  Molecular  Telephone  Companj  and 
ouen.  The  hili  charges  the  infringement  of 
Bell's  Letters  Patent  above  stated.  Ttkt  answer 
denies  the  yaliditj  of  the  letters;  and  the  al- 
lied infringement;  and  sets  up  several  alleged 
prior  inventors,  but  the  chief  stress  was  laid 
opoo  the  work  and  publications  of  Philip  Reis, 
ettber  to  de8m>7  the  Bell  patent  or  to  narrow 
ft  lo  a  patent  fou  mere  change  of  form.  Ail 
the  prior  pubUcalions,  set  up  in  Spencer's  Case, 
and  aD  the  prior  publications  set  up  in  Del- 
bear's  Case  were  also  introduced  in  tne  Molec- 
ukr  Case,  and  a  few  more  added;  and  sub- 
itantiallv  all  the  testimony  taken  in  the  Hop- 
kins ana  Overland  Cases  and  in  Spencer's  Case 
were  introduced,  and  the  same  experts  were  re- 
ciUled  and  further  examined  bv  the  defendants. 
The  case  was  argued  before  judff$  Wallace,  in 
March  and  Aprir,  1886. 

On  final  hearing  upon  the  pleadings  and 
proofs,  a  decree  was  entered  for  the  coinplain- 
ants  upon  the  fifth  daim  of  said  Letters  Patent 
No.  174,486;  and  the  sixth,  seventh  and  eighth 
dahns  of  said  Letters  Patent  No.  188,787;  and 
the  defendants  appealed. 

Upon  the  fifth  daim  of  said  Letters  Patent 
Vo,  186,787  the  decree  was  for  the  defendants 
and  comphdnants  appealed. 

The  defenses  set  up  in  the  answer,  and  re- 
Ued  upon  by  the  defendants,  are  the  in  validly 
of  Letters  Patent  No.  174,466,  because: 

1.  Asa  patent  for  a  machine,  the  instrument 
or  machine  described  and  claimed  is  an  inop- 
craliTe  device. 

S.  As  a  patent  for  a  new  art,  there  is  in  the 
patent  no  disclosure  of  what  the  art  is,  nor 
any  description  of  the  art  process  that  would 
fsble  a  skilled  person  to  beneficially  use  it 

8.  Because  the  claims  of  the  patent  indude 
and  appropriate  mere  forces  of  nature  and 
things  which  are  not  subject  matter  of  patent. 

4.  Because  all  the  claims  of  the  patent  are 
anticfpaled  or  limited  by  the  inventions  and 
diaooverics  of  Reis.  Gray,  Dolbear,  Holcomb, 
Van  dcr  Weyde,  McDonough,  Yarley  and  oth- 
evs.  As  to  Letters  Patent  No.  186,787,  the  de- 
feodaots^  oontention  is: 

1,  That  the  claims  are  all  antidpated  by  the 
kiveotlons  and  discoveries  of  the  persons  named 


Tklbfbqhb  C 

(Biiiitinmi.) 

Uitions  similar  in  form  to  thovibiatloiis  of  th» 
air  accompanying  any  sooikL'' 

The  following  are  the  erran  aa^p^d, 

"First  The  court  bek>w  erred  in  holdinr 
that  the  6th  daim  of  Patent  174, 466  was  vali<C 

"Second.  The  court  below  erred  in  holding 
that  defendants  infringed  the  6th  daim  of  Pa- 
tent 174,466. 

"Third.  The  court  below  erred  inhoMing 
that  the  6th,  7th  and  8th  claims  respectively  (^ 
Patent  186,787  were  valid. "  Separate  errors 
were  assigned  as  to  the  hokling  valid  of  each 
of  said  claims, 

"Fourth.  The  court  bdow  erred  in  holding 
that  the  defendants  infringed  the  6th,  7th,  ana 
8th  claims  of  Patent  186,787."  Separate  er- 
rors were  assigned  in  respect  to  the  infrinse- 
ment  of  each  of  said  daims,  6Ui,  7Uu  and  SQi, 
Patent  186,787.  For  the  final  decree  in  this 
case  see  88  Blatchf  .  868. 

In  the  Molecular  Case,  the  validity  of  the 
fifth  daim  under  the  second  patent,  for  a  com- 
bination of  a  peculiarly  shaped  magnet  and 
diaphragm,  was  questioned,  but  no  oral  argu* 
meat  was  made  upon  it  bv  dther  side,  the 
claim  having  been  sustained  in  the  previous 
Ju£e  Wallace,  in  his  opinion  in  the 


8.  As  to  both  said  letters  the  defendants 
deary  that  they  infringe  any  of  the  claims  there- 
in aeC  forth. 

Defendants  say  that  proof  of  infringement 
was  foonded  upon  the  mechanical  construction 
<d  the  defendant's  instrument^ven  by  Daniel 
M.  Adee  and  the  evidence  of  Irof .  Charles  R 
OroOTp  that  he  had  examined  and  tested  the  in- 
•trumeDts  marked  Exhibit  Defendant's  Trans- 
mitter ADd  Exhibit  Defendant's  Receiver,  and 
foimd  that  from  their  construction  and  method 
of  opermtion  they  are  adapted,  when  suitably 
ftoapftr**<<  with  a  battery,  to  transmit  articu- 
ham  speech:  and  that  wh^  so  connected  and  so 
ated  they  use  "the  in^^AMf  invented  by  Bell 
dfTTJbfd  in  his  specification  No.  174.- 

'fcfr  transmitting   vocal  or   other  sounds 

iH^lprmplfticany,    by  causing  electrica]  undu- 


Molecular  Case,  adverting  to  the  fact  that  this  - 

auertionhad  not  been  ar^ied,  said  that  be  read 
tie  daim  as  a  daim  for  hfarm  ofmagnei  which 
dearly  was  not  new,  but  did  not  read  it  as  a 
claim  for  a  combination  of  that  old  magnet 
with  a  diaphragm  in  a  speaking  telephone. 
The  same  question  came  up,  upon  substantially 
the  same  evidence,  in  Uie  Overland  Case  and 
People's  Telephone  and  Tdegraph  Cases,  and 
the  complainants  there  argued  the  question 
and  pointed  out  that  the  daim  was  not  for 
a  new  magnet,  but  was  for  a  novd  combini^ 
tion  conratuting  an  important  improvement  in 
speaking  telephones.  Judffe  Wallaoe  then  sus- 
tained the  daim,  and  decreed  its  validity. 
Following  are  the  Molecular  Co.  patents 

(No.  58.)   Defendaata*  Exhibit*  Loek» 

Wood   *  Bartlett*a  Patent   Ibr 

Tranamltter  for  Telephooea. 

J.  A.  Wdch,  Spedal  Examiner,  May  14, 1884. 
UNITED  STATES  PATENT  OFFICE. 

ROBEBT  M.  LOCKWOOD  AKD  SaMUBL  H.  B▲R^^ 

ov  Nbw  York,  N.  Y.,  AasioHOBa 

or  era  HALF  OF  THBIB  BIGHT  TO 
ChABLBS    F.    LrVBBMOBBv 
OF  THB  SAMB  PLACB. 


Traaasaitier  Ibr  Tele|ilumaa* 

SpeeifleSi>tioo  fonaiaff  part  of  1 
Patent  No.  888.  884,  dated  i 
15,  1880. 

AppUoatkm  filed  March  e.l8ail   (KomoaeU 

To  aU  iDham  iimaif  ameern: 

Beit  known  that  we,  Bobbbt  M.  Lookwooi> 
and  Samtjbl  H.  Babtlbtt,  hoth  of  the  City 
County  and  State  of  New  York,  have  inTented 
certain  new  and  neeful  improvementa  in  trana- 
mitten  fortdephones  or  vocal  Telegmhi,  of 
which  the  following  ie  a  full,  dear  and  exact 
deecHption,  reference  hdng  had  to  the  aoeom-^ 
panyin^  drawing,  which  repreeents  oar  Im- 
proTed  tranamltter  in  section. 

871^ 


SOFRBKB   COUBT  OT  T 

Id  tbe  telepbonea  u  herelofora  coostmcted 
the  UaDSmitUng  iDHtrument,  or  that  which  re- 
ceived the  sound-wavee  and  traosmils  them  to 
the  etectrically-cbarged  conduclora,  has  been 
organized  upon  ihe  theory  of  mechanical  tI- 
bmtiDi)  due  to  the  actioo  of  tbe  Kound-wavea, 
and  from  this  baa  aiisen  the  device  of  a  tbin 
flexible  metallic  dlapbraem,  the  Tihrations  of 
wblcb  were  tranimitled  bj  the  electric  cur- 
rent to  tbe  Tecelver:  and  all  telephones  in 
what  ma;  be  termed  luocegaful  operation  in 
MM  form  or  another,  «o  tar  aa  we  are  ac- 
qosiDled  wltb  them,  employ  this  so-called  "me- 
cbanlcal  Tlbratloa."  We  propose  to  dispense 
with  this  mecbnnical  vlbrattoD,  and  as  a  eub- 
■titute  therefor  we  employ  wbat  we  tenn 
"molKDiar"  disturbance  orvlbratioD,  the  coa- 
■tructlon  of  our  apparatus  being  such  aa  to  pre- 


]  Statkb. 


Oct:  TiSH, 


that  of  which  the  ban  are  compoaed,  tbe  fae«d 
of  said  pin  constitutlnB  what  we  term  a  "bat- 
ton,"  which  connects  (be  two  plates  and  naU 
upon  tbe  adjacent  ends  of  the  bara  by  ita  own 
■*-     A  cavity  U  fonned  in  the  Woe*  B 


gravi^. 
diractly 


was  partially  developed  in  an  application  for 
lellera  psteut  filed  by  iw  Nov.  3,  1879.  but  in 
that  the  csrbon  plates,  while  supported  by  tbe 
non-resonant  malfrial,  were  left  uncovered  at 
their  inner  adjacent  ends,  and  sound  chambers 
were  formed  !□  tbe  non-resonant  block  on  op- 
pcMite  sides,  thereof,  one  of  which  commuul- 
catad  with  the  external  atmosphere  rendering 
tbe  plates  and  the  connccltng  button  liable  to 
be  more  or  less  affected  or  mechanically  dis- 
turbed by  the  direct  action  of  the  sound-waves. 
Id  tbe  present  instance  we  embed  the  carbon  or 
conducting  pistes  solidly  throughout  tbeir  en' 
tire  length  in  and  cover  or  surround  said  plates 
and  the  button  with  the  non-resonant  material, 
as  bminafter  explained. 

In  the  accompanying  drawing.  A  represents 
a  base  plate  of  wood,  upon  which  is  secured  a 
block  or  cylinder,  B,  of  cork  or  other  suitable 
non-resonant  material.  Near  the  upper  end 
of  this  block  two  bare  or  plates  of  carbon,  " 
or  other  tuitable  conductors  of  electricity, 
secured  by  being  solidly  embedded  in  tbe  cork, 
as  shown.  Tbase  bars  are  arranged  transverse- 
ly of  tbe  block,  extending  from  near  ita  centre 
to  or  neaify  to  ita  outer  face,  on  opposite  sides 
w  shown.  Between  tbe  bner  adjacent  ends 
of  these  ban  Is  placed  a  beaded  pin  of  carbon 
or  other  nitable  conducting  material  ilinilai  to 
SIS 


when  the  button  1 


ly  over  this  button,  to  give  acceaa  to  It 
moving  or  replacing  it,  and  this  cavi^, 
'  e  button  la  in  place,  is  cloaed  by  « 
,  of  aiitiT  material  to  that  of  which 
ly  of  tbe  blo<i  la  formed,  and  which 
rests  in  close  proxitni^  with  and  pieveota  ac- 
cidental diaplacement  of  tbe  button.  The 
block  B  thus  formed,  with  tbe  carbcm  ban 
embedded  within  It,  la  by  iweference  fitted 


end  being  covered  by  ■ 
screwed  upon  or  otherwise  firmly  secottd 
thereto,  ana  the  metal  case  Is  In  turn  covered 
with  leather,  rubber,  canton-flannel,  or  ottwi' 
soft  non-resonant  material,  as  shown,  bat  tbe 
metal  cylinder  and  Ita  covering  may  be  (ti*- 
pensed  with. 

Wires  «  s,  are  connected  with  the  carboo 
plates  b  b,  one  to  each,  and  extend  thence  ont 
through  the  body  B  of  the  block  in  any  con- 
venient direction,  and  are  connected  at  their 
outer  ends  to  screw  posts// on  the  bMe  plata 
The  mainline  wires  connected  with  the 


telegraph  instrument,  and  aa  will  be  sl . 

wires  e  e,  carbon  plates  b  b,  and  button  f  aervv 
to  connect  said  main-Une  wires  and  thereby 
complete  the  circuit. 

The  sound-waves  in  speaking,  Ac.,  an  r»- 
oelved  upon  the  face  or  ndes  ck  the  Uock  of 


block  and  tbe  carbon  plates  to  the  button  b^ 
and  through  what  we  term  a  "molecalar  dis- 
turbance" tbe  action  or  di»turbaoce  of  llie  lat- 
ter Is  communicated  througb  the  platea  to  the 
electrically  chaived  wires  1 1,  which  complete 
tbe  battery  circidt,  and  thence  over  tbe  inaii^ 
line  wires  to  the  point  connected  tberewlth. 
We  thus  make  use  of  the  direct  current  fnn 
tbe  battery  in  the  traoBmiasion  of  tbe  aonnd- 
waves,  and  are  thus  enabled  to  transmit  tbem 
like  distances  and  with  the  same  ptedaioa  M 
an  ordinary  telegnphic  message  la  transmitted. 
As  wUl  be  seen,  onr  constmctk>n  of  tta* 
transmitter  Is  such  as  la  calculated  to,  and  wc 


firm  non-resonant  substance,  (such  ascork)tta« 
disturbance  caused  must  be  other  than  mo- 
chanlcal  and  constitutes  what  w«  call  "mcdeo- 
ular"  disturbance. 

The  means  for  repenting  or  Itmnatiiittiiu  tlw 
vocal  sounds  over  long  lines  or  a  series  of  cir- 
cuits and  for  recdving  the  same  are  embc^ood 
in  other  applications  filed  herewith,  and  a«ed 
not  therefore  be  here  described. 

Having   now  described  our   Invention    w« 

1.  In  a  transmitter  for  telephones  or  vocal 
soimd  telegraphs,  a  block  of  non-rtaoDsnt  «ab- 
stance  provided  with  strips  or  platea  of  cwbta 
or  other  oonducUng  material  emhedited  In  h. 


1S«C.& 


TlLBrHOMC  Cuss. 


2.  The  block  of  nOD-tMoauit  niaterUl  bar- 
Ing  conductora  embedded  wltbtn  It,  and  wtiM 
estendiog  Ui«rd rom  for  cobDectlae  witb  the 
mmin  line  curreot,  nbotantially  bs  described. 

8.  Tbe  non-reaonuit  block  in  which  ihe  cu- 
bon  platee  m  embedded,  in  combination  witb 
tbe  enclosing  metalUc  case  or  cjllnder,  mb- 
itantiallr  u  described. 

4.  Thecombtna^aDof thenon-resonantblock 
B,  eddoeloK  meUl  case  D,  and  flexible  cover 
thereto,  anbeUntiallj  as  deaoribed. 

ROBT.  H.  LOCKWOOD. 
SAUUEL  H.  BARTLETT. 


J.  A.  Welch,  8p.  Ezr.,  Ma^  14,  '84. 

UNITED  STATES  PATENT  OFFICE. 

BoBKRT    H.   LocKwooD    Ajn>   Sakukl    H. 

Bastlbtt,  of  New  Tors,  N.  T.,  Ab- 


T«l*phoa«  R«eelT«r, 

BpaeHlcBlloa  tormlny  part  ofZiottora 

Pataat  No.  888,888,  dat^ 

Jnoa   IB.  1880. 

AppUcMlonaieil  April  80,  uao.    (No  modeL) 

7b  aU  wAom  il  may  earuum; 

Be  It  known  that  we,  Robert  H.  Lockwood 
•nd  Samuel  H.  Bartlett,  of  tbe  dty,  Coon^  and 
State  of  New  Toik,  hare  invented  a  new  sod 
naetol  Improvement  In  Telephone  Recelvera, 
of  wblcb  the  following  ti  a  full,  dear,  and  ex- 
act deacription,  reference  being  had  lo  the  ao- 
oompanyliig  (bawlnga,  maklug  part  of  tUa 
^MOllcaifon,  In  whlcb- 

FIgurel 

deailar  view,  ihowlng  a  modiiBcation'  in  the 
manner  of  connecting  ibe  diaphragm  with  the 
■MgneL  Pig.  S,  G  u  an  end  view  of  the  con- 
atrnctlon  ibown  in  Pig.  S,  with  tbe  ear-piece 
and  diaphragm  removed  and  Figa.  4  and  B  are 
proapectlve  vlewa  of  Ibe  end  of  tbe  magnet, 
having  one  tbe  spring  arm  and  the  other  tbe 


of  tbe  end  of  tbe  magnet  to  which  the  dia- 
phragm li  connected,  whereb;,  through  dis- 
tartaaoe  or  variaiions  of  magnetic  power  Im- 
tweco  parts  of  tbe  Hme  polo  of  the  magnet. 


of  Uie  magnet  nt  which  it  la  an  eilen^o 

fModed  into  or  ha*  tbe  diaphragm  connected 
wltli  it.  aa  hereinafter  enlalned. 

to  the  accompanring  drawings,  A  represents 
tbfl  body  or  bandle  of  ihe  receiver  made  of 
wood  or  otb«r  niitabie  malerial,  cylindrical  In 
forvn,  and  enlarged  at  one  end,  A',  lo  accom- 
tn^lMieitiediapbragmBaDdear-pieceC  secured 
tlMTrto. 

I'be  bod;  or  handle  A  la  perforated  longitu- 
■r«   V.  S.  U-  8..  Boos  SL 


dinally  to  rectlve  the  magnet  D,  the  peitoratloB 
in  the  enlarged  end  A' Ming  enlarged  Into  a 
aocket  for  a,  the  reception  of  ■  spool  or  helix, 
E,  surroaodlng  the  end  D'  of  the  magnet  as 
shown.  Tbe  magnet  at  the  end  D'  is  drawn 
oat,  reduced  in  sue,  and  bent  at  a  right  angle  to 
tbe  bod;^  D  of  the  magnet  or  nearij  so,  eilends 
to  one  side  thereof  in  the  form  of  a  flat  spring 
d,  recurved  upon  itself  In  U  form  until  the  outer 
arm  or  end,  d",  overhanKs  the  end  D'  of  tha 
body  of  the  magnet,  as  shown. 


Where  the  end  tf*  la  expanded  to 


phragm  over  the  end  thoeof ,  where  it  Is  held 
lo  place  by  the  earpiece  C,  which  ii  tecnred  to 
said  bead  or  end  by  screws  or  other  suitable 
faatening  dericca;  but  as  good  practical  resulta 
have  been  obtained  bv  making  the  diaphragm 
of  different  materials  from  the  magnet,  soch  as 
wood,  paper,  parchment,  brass,  Ac.,  constitut. 


Where  tbe  latter  form  of  constmctlon  u 
employed  the  magnet  should  be  made  adjust- 
able longitodlnally  by  means  of  a  Uiumb«;rew 
or  equivalent  device,  as  shown,  for  adjusting 
the  tension  of  the  disc  or  sounding-board  B  aa 
may  tie  necessary  to  give  it  tbe  utmost  effi- 
ciency. 

Under  the  arrangement  described  it  will  ba 
seen  that  the  spring  arm  d  d"  forms  an  exten- 
sion of  tbe  pole  Jy  of  the  magnet,  reduced  in 
size,  and  its  normal  eonditloii  will  be  one  of 
rest  in  relation  thereto.  Thus  calling  the  cur- 
rent in  tbe  belix  E  ooe,  the  amooot  of  magna- 
tlam  in  the  magnet  DatD"  will  Im  one  and  that 
in  the  ann  d"  one,  and  the  latter  will  be  at  test 
Tbe  body  of  Ihe  magnet  Ilea  wftliin  tbe  helix, 
and  is  more  easily  and  quickly  aSected  by  It,  and 
constltutei,  as  It  were,  a  reservoir  from  which 
tbe  smaller  arm  d  (f  is  (applied.  How,  lup- 
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podng  the  current  in  the  helix  to  he  suddenly 
UKaretaed  to  two,  the  end  D^  heoomes  two  in 
•dyance  of  the  end  cT,  and  for  the  instant  at- 
tracts the  latter  until  it  becomes  also  two,  when 
it  again  instantly  repels  it;  then  its  normal  con- 
dition as  a  part  of  the  same  pole  is  restored, 
and  it  returns  to  its  position  of  rest,  until  again 
attracted  or  repelled  through  another  disturb- 
ance of  the  current  in  the  helix.  Thus  for 
each  disturbance  in  the  current  there  will  be 
three  distinct  movements  of  the  arm  d'  or  dia- 
phragm B  connected  therewith.  First,  it  will 
be  drawn  down  or  toward  the  end  D^^  then  it 
will  be  repelled  beyond  its  normal  position,  and 
finally,  the  equilibrium  being  restored,  it  moves 
back  to  rest  Thus  it  will  be  seen  that  the  dia- 
phragm is  operated  by  differences  or  disturb- 
ances of  degree  of  polarity  or  attraction  and  re- 
pulsion in  the  same  pole. 

In  Fig.  4  the  magnet  is  shown  made  up  of  a 
number  of  strips,  an  extension  of  one  of  which 
forms  the  spring  arm.  TMs  form  obviates  the 
neoessity  of  drawing  out  the  body  of  the  mag- 
net and  facilitates  its  construction. 

We  are  aware  that  the  pole  or  poles  of  a 
horseshoe  magnet  have  been  expanded  to  form 
a  disc  or  diapnragm;  but  in  such  cases,  so  far 
as  we  are  advised,  the  diaphragm  has  been 
brought  into  such  relation  to  the  opposite  pole 
of  the  magnet  as  to  be  acted  upon  and  con- 
trolled or  held  under  restraint  by  said  pole  by 
interdbaige  of  polarity.  This  we  do  not  claim ; 
but  ^ 

Having  now  described  our  invention,  we 
claim — 

1.  The  pole  of  the  magnet  extended  4n  the 
form  of  alaterally-prolecang  recurved  arm  and 
connected  with  the  diaphragm  or  sounding- 
board  substantially  as  dc»crit«d. 

d.  The  curved  spring  and  diaphragm,  made 
in  one  piece  with  and  fi>rming  an  extenrion  of 
the  pole  of  the  magnet,  iobetantially  as  de- 
scribed. 

8.  The  diaphragm  connected  with  the  mag- 
net through  the  spring-extension  of  one  pole  of 
the  latter  and  arranged  with  relation  to  said 
pole  substantially  as  shown  and  described. 

In  testimony  whereof,  we  have  hereunto  set 
our  hands  this  29th  day  of  April,  A.  D.  1880. 

ROBERT  M.  LOCKWOOD. 

SAMUEL  H.  BARTLBTT. 
Witnesses: 

C.  H.  HANKINBOn. 

T.  W.  Habtfibld. 

The  Clay  Oommerdal  Case, 
April  24. 1884,  the  Bell  Company  broueht  a 
suit  in  Muity  in  the  United  States  Circuit  Court 
for  the  £astem  District  of  Pennsylvania  against 
the  Clay  Commercial  Telephone  Company  and 
othen  lor  infringement  oi  the  above  described 
Bell  Patents  Nos.  174,405  and  186,787.  The 
defendants  set  up  the  same  line  of  defense 
which  had  been  set  up  in  the  Molecular  Case 
and  other  previous  cases. 

The  Clay  Commercial  Telephone  Company 
answered  denying  that  the  said  Bell  was  the 
original  and  first  inventor  of  the  alleged  im- 
provements described  and  claimed  in  Uie  said 
letten  patent,  and  that  the  same  had  not  been 
known  or  used  by  othen  in  this  country,  nor 
patented  or  descnbed  in  any  printed  publica- 
tion in  this  or  any  foreign  country  before  his  | 
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alleged  invention  or  discovery,  and  that  the 
same  had  not  been  in  public  use  or  on  sale  for 
more  than  two  yeara  prior  to  his  said  applica- 
tion for  the  said  respective  letters  patent,  bat 
alleged  the  contrary  thereof. 

The  material  allegations  in  the  answer  were 
as  follows: 

That,  inasmuch  as  the  letters  patent,  Na 
186,787,  do  not  bear  even  date  with  the  fordpn 
letters  patent  and  are  not  limited  to  expire 
therewith,  the  lettera  patent  of  January  90, 
1877,  No.  186,787,  are  null  and  void. 

That  it  has  no  knowledge  that  the  complain- 
ants are  corporations  duly  established  under 
the  laws  of  the  State  of  Massachusetts  and  of 
the  State  of  Pennsylvania;  that  the  alleged  title 
as  set  forth  in  the  bill  does  not  authorize  the 
complainants  to  bring  or  maintain  the  bill,  or 
to  assert  the  rights  and  cirim  the  relief  in 
manner  and  form  therein  and  thereby  asserted 
and  claimed:  that  the  bill  is  defective  for  want 
of  proper  and  sufficient  parties  thereto;  and  it 
prays  that  the  complainants  may  be  required 
to  make  due  proof  of  all  and  singular  the 
grauts,  assignments,  and  licenses  in  said  bill 
mentioned,  and  of  their  allegations  in  this  be- 
half. 

It  deniea  that  electric  speaking  telephonea 
had  never  been  publicly  known  or  used  before 
the  grant  to  Bell  of  said  patent.  No.  174,465;  or 
that  they  were  first  publicly  made  known  and 
in  troduced  into  public  use  by  BeU,  under  the  said 
patents  No.  174,465  and  No.  1 86,787;  or  that  Bell 
was  the  original  and  first  inventor  of  said  al- 
leged inventions. 

It  denies  that  the  transmission  of  articulate 
speech. telegraphically,  according  to  the  method 
ailegedto  have  been  invented  hv  Bell,  and  pa- 
tented to  him  by  the  two  several  patents  afore- 
said, constituted  an  entiraly  new  industrial  art; 
and  alleges  that,  on  the  contrary,  these  allega- 
tions and  claims  ara  in  direct  conflict  with  Uie 
publicly  well  known  and  the  printed  and  pub- 
lished history  of  telephony;  that  his  alleged 
discoveries  or  inventions,  without  the  aid  and 
employment  of  the  inventions  and  diaooyeries  of 
othen,  were  incapable  of  accomplishing  sud^ 
results  as  those  claimed  in  said  bill,  and  could 
not  produce,  and  never  did  produce,  a  practi- 
cally effective,  satisfactorily  working,  or  com- 
mercially successful  telephone;  that  speaking' 
telephones  arranged  and  constructed  in  tb» 
manner  mentionra  and  set  forth  in  said  patent 
of  Bell,  No.  174,466,  have  never  been  put  in 
use,  are  of  no  commercial  value,  and  are,  for 
practical  purposes,  without  utility  and  inedS- 
cient  and  worthless. 

It  denies  that  it  has  made,  used,  and  fur- 
nished to  others,  electric  speaking  telephonist 
constructed  according  to  the  method  described 
and  claimed  in  said  patents  to  Bdl,  No.  174,4^, 
and  No.  186,787,  respectively;  and  alleges  tliat^ 
on  the  contrary,  the  telephones  mac^.  uaed, 
and  sold  by  it  have  been  made  and  constructed 
under  letters  patent  of  the  United  States  issued 
and  granted  m  conformity  with  law  to  Henrys 
Clay,  as  the  first  and  original  inventor  of  said 
patented  improvements,  and  by  him  duly  as- 
signed to  it:  to  wit.  May  8, 1888,  No.  277,112, 
for  a  new  and  useful  improyement  in  tele- 

C'   nes;  July  8, 1888,  No.  280,851,  for  swiu^i^ 
rd  for  telephones:  July  8, 1888,  Na  280,451» 
for  telephone  call-bell;  Julys,  1888,  No.  2S0,SSO^ 

1S6  V.  H 
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.__ _r  for  telephone;  November  6. 

1883,  No.  288,017,  for  tdepbonlc  tnnsmitlen 
that  the  all»ed  inTeDtioiis  or  discoTeriea  de- 
•cribcd  OT  cmmed  in  the  Mid  letten  pateot 
of  Bell,  or  the  substantial  aod  msuriai  parts 
thereof  rliimed  u  new  and  original,  bad,  prior 
lo  the  aile^ied  inreotlon  or  dlscovefj  thereof 
\>j  Bell,  been  mentioDed,  described,  or  claimed 
Id  diven  letter*  patent  granted  and  issued  to 
diTera  penona.  moitlonmE  the  persoos,  and 
BWDdoBiiig  among  oihen  Cromwell  Fleetwood 
Vtrlev;  that  ihe  Mid  respe^va  letters  pat«Dt 
of  Bell  are  ddU  and  void. 

This  case  waa  ar^ed  in  June,  1885,  before 
Uin  aoaor,  Jtui/e  McRennan. 

Id  April,  ItSS,  tbe  court  made  a  decree 
whereby  it  was  decided  tbat  tbo  several  letter* 
patent  granted  to  Alexander  Oraham  Bell,  No. 
1T4,46S  and  No.  186,767,  are  icood  and  valid  in 
law;  that  the  said  Alexander  Uraham  Hell  »an 
ibe  original  and  first  inventor  of  ibe  iuveuiiuus 
deacTibed  in  said  aevera)  leiteia  patent,  anil  Uiai 
the  said  defeodanti  have  infringed  tbe  flftb  claiui 
of  Raid  tettera  patent  No.  174,4(tS,  and  the  third, 
fifth,  alxth,  seventh  and  eighth  claims  of  said 
letters  patent  No.  186,787,  and  tbat  the  de- 
ftndanta  be  perpetually  enjoined  f Km  malting, 
selling  or  using  the  said  Improvemeats. 

from  this  decree  Ibe  said,  tbe  Clay  Uommer- 
dal  Telephone  Compaoj  and  other  defendants 
app««l  to  this  court. 

Id  Its  answer  this  company  cl^ms  "  that  the 
tdeplMHMa  made,  used  and  sold  by  It  have  been 
made  and  conatmcted  ander  and  In  purauunee 
of  certain  Letters  Patent  of  the  United  Statea. 
f«iwd  and  granted,  upon  due  application,  ana 
fn  oooformity  with  law,  unto  one  Henry  Clay. 
*■  tb0  flnt  and  origlna]  Inventor  of  said  patenled 
loiDvovcBwats  respectively,  and  by  hua  duly 
aast;n>ed  to  this  respondent,  whicli  told  Letter* 
Patent  ara  reapeciively  of  the  dotes,  numbers, 
and  tlika,  fdlowing:  to  wit.  Hay  8.  1888,  No. 
nr.llS.  for  a  new  and  nsetnl  improvement  In 
Tdephoaea;  July  8,  1888.  No.  280,861,  for 
fiwitdt-boaidfocTelephonea;  July  " 


The  defendants  In  this  case  contended  that, 
lonr  before  Bell  had  perfected  his  Invention, 
andlonK  before  its  mental  conception  by  him. 


ganizatlon  and  detail  which  Bell  never  reached, 
and  which  were  only  reactie.l  years  aflerwurds 
by  the  work  of  many  other  Inventors  in  tbe 
same  field  of  Improvement.  Tbeir  history  of 
the  fact*  la  stated  with  subelantiat  accuracy  in 
the  answer  to  the  bill  of  complaint. 

Following  are  tbe  exblbiis  referred  to  In  tbe 
statement  of  the  People's  (or  Drawbaugb)  Case. 
Iiutrvmtnt "  P"  rtproduced  FvUBke—Tin  Oup 


Can. 


.  .  ..  _  .  Jtnltter  for  Telephonea: 
«.  1868.  No.  888,017,  for  Telephonic 
iiKDamitler.  And  tbat  the  devices  and  methods 
of  oprntlon  set  forth  In  these  said  wvcral  Let- 
to*  Polent  ore  not  similar  to,  but  are  wholly 
dfffavnt  from,  tbe  devices  described  and 
claimed  in  the  Mid  Letter*  Patent  of  the  nid 
Ben.  and  are  not  violailona  or  infringements  of 
mid  Letters  Patent,  and  do  not  embody  or 
ra.faisce  tbe  method,  priocdple,  operation,  or 
cTiounictioD  therein  or  thereby  aet  forth,  de- 
■crited  «ad  claimed." 

Tht  Pta^t  (or  DroMbaugh)  0am. 
October  SO.  1880,  the  American  Bell  Tele- 


Drawlwash  Company  and  others,  for  Infrinpe- 
ii^eoc  or  Bell's  Patents  No.  174,480  and  No. 
1  -^787  in  the  United  titates  Circuit  Coort  for 
::«  Soaibcn  Districtof  New  York. 

Tbe  taraea  made  by  tbe  pleading*  are  prac- 
tt-  lUI;  reaolvedloioiheslnf^equeatloD,  whether 
TL«  patentee  Bell,  or  Daniel  Drawbftu^,  of 
Miiliowo,  to  Cnmberlaod  County,  PeoDsylva- 
ru,  waa  the  flrat  Inventor  of  the  electric  speak  • 
Bg  tcJ^rfsoat. 
1S«  U.S. 


B.  Wooden  mouMptaoe. 

O.  IHaii'iniani:  ttn. 

D.  Corixin  noldlno  cud;  woot 

d.  MOtmtjitMtatbMomofli. 

d;.  If  (re /ram  pial«  (t  to  <MfUiMtw  poala. 

0.  Bar /romploKBlodla-*^ 

r.  Ad^uMngpoiU- 
O.  CSarlMM  <n  rap  A 
H.Oonihutorlr  ■"- 


IfOTH.— Tbe  ooDduotOT  B 1*  attached 
of  the  diapbraain;  "■""   "~ 
-'irasm  Is  notened^  i 


edn  of  tl 


Tbe  answer,  amoog  other  thing*,  avo*  that 
Diawbaugh  "wo*  and  is  tbe  ori^oal  and  first 
inventor  and  discoverer  of  Ibe  art  of  commn- 
nlcatlng  articulate  speech  between  distant  plana 
by  voltaic  and  ma^eto  electricity,  and  of  tbe 
construction  and  operation  of  machlnesand  in- 
struments for  carrying  such  art  Into  praclice; 
•  •  •  tbat  the  said  electric  speaking  telephones 
so  constructed  and  niccearfully  andpractically 
used  bv  him  contained  all  the  material  and  sub- 
stanUaJ  part*  and  Inventions  patented"  in  Ihe 
two  patents  granledto Bell;  and aUo  contained 
other  important  and  valuable  innnttoos  In 
electric  and  magneto  telegraphy;  •  •  •  "  that 
same  of  the  original  machines  and  Instnuaeni* 
invented,  made,  used  and  exhibited  to  tnaoy 
qiliers  long  prior  to  the  allemd  inventioDs  of 
Bell  are  atlll  in  exUteoce,  and  capable  of  suc- 
cessful pnctlcal  operation  and  use,  and  ore 
identified  by  a  large  number  of  penon*  who 
87t 
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personallj  tested  and  used  and  know  of  tlieir 
practical  operation  and  use  lo  the  jeare  1670, 
1871,  1S72. 18TS.  1ST4,  and  botb  aubeequcntlr 
and  prior  ibereto:  •  •  •  ihat  said  Dmwbaueih 


(or  more  ttaaa  ten  veaia  prior  h 
erablv  poor,  in  debt,  wlin  a  large  ana  neipiess 
family  dependent  upon  his  daily  labor  for  sup 
port,  and  was  from  such  cause  alone  utterfy 
unable  to  patent  bis  said  fnTentJon  or  caveat  it, 
or  manufacture  and  introduce  it  upon  the  mar- 
ket; and  that  said  Drawbaugh  never  aban- 
doned Dor  acknowledged  tbe  claims  of  any 
otber  penoD  thereto,  but  always  persisted  in 
his  cUm  to  it,  and  intended  U>  patent  it  ga  soon 
as  he  could  obtain  the  necessary  pecuniary 
means  therefor. 

Drawbaugh.  in  his  testimony,  descrittes  in- 
sbiiments  which  he  says  were  made  bj  bim 
from  to  time,  as  experiments  led  him  from  one 
improvement  to  another.  He  testifies  that  he 
thinlu  he  made  his  first  telephone  apparatus 

firior  to  Novemtiei  1866,  and  is  poaiCive  he  bad 
t  before  he  moved  his  shop  to  tbe  "  Clover 
Mill"  In  1867. 

As  be  describes  It,  the  body  of  the  tnngmlt- 
ter  was  a  porc^aln  teacup,  the  diaphnwrn  was 
of  membrane,  the  electrodes  Interposed  In  tbe 
dicult  were  two  copper  discs,  the  upper  one  of 


which  waa  oonnected  U  ,     .. 

wire,  so  as  to  vaiylta  pressure  upon  a 

ductor  of  fine  earth  or  pulverized  chaicoa)  in- 
terpoeed  between  Ihe  dbcs  thnmgfa  tbe  acdoB 
of  the  sound-waves  upon  tbe  dlapbimgm:  and 
tbe  receiver  was  a  Ud  can  without  a  top  or  bot- 
tom, having  a  membtuie  diaphragm  atrelcbed 
over  one  end,  connected  by  a  tense  COid  to  an 
armature  supported  on  a  spring,  and  arraaged 
close  to  the  poles  of  an  efectro-mani^  in  tbe 
electric  circuit.  He  testfOes  that  subaequentlT 
be  constructed  apparatus  upon  the  samegeiKTU 
principle,  with  some  change  of  detail;  and  tw 
produces  Exhibits  F  bdcT  B,— the  former  a 
transmitter  and  the  latter  a  receiver — as  tberem- 
nanta  of  tbe  original  instruments.  Exhibit  F 
is  a  glass  tumbler;  and  be  states  that  at  first  be 
used  a  membrane  diapbragm  over  it,  and  then 
one  of  thin  metat;  and  that  for  tbe  condndOT 
he  used  pulverized  carbon  oi  carbon   mixed 


he  says,  was  the  receiver;  and  in  thb  be  bad 
discarded  the  string  and  thespringof  his  earlier 
receiver.  He  says  that  ezpoimuit  led  bim  to 
improve  tbe  transmitter  F  by  mbsiitnting  a 
metal  diaphragm  In  place  of  membnoe,  aod 
he  produces  a  sketch.    A  reproduction  ol  this 


Initrwnent  "F."  PtM  SUt—TavMvr. 
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P.  RcMlnlnp  jiait  of  eopptr. 

'•"KSr"""™"""* 

C  Strmi  of  "n. 

M.  FUKcr  0/  portf  Untttp  to  '>nx 

t.  jraOaartdcJi*. 

/mm  1-UtoU*  o/on  fticA  in 

a  nrtlM  I^OOTtJInaoMt  boc  Id 

B.  Tt^um  ptaU.  to  HeMMi  itlft- 

IM  U.  & 
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Uw  proofs, 
repiodncM. 
fledin  ' 
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tan  bMD  made  b;  hfm  for  ose  In 
which  !■  deaignaled  u  "  Exliibtt  F 
"    bt  llil«  the  mouthpiece  Is  modl- 

In  distance  from  thedisphrasm. 

ooidlDg  to  his  leetimoDj,  a  new 
mora  perfect  conatruction.  and  pro- 
inant  of  the  original  which  is 

Exhibit  C." 


D  Urited  Statbb. 


Oct.  Txkm, 


A  reprodoction  of  mch  an  inatnunent  as  Im 
describes  is  made  and  Tefened  to  lo  the  pmoh 
as  "Bibitdt  Reproduced  C."  After  Exhibit 
C,  be  produces  Eihiblts  I,  A.  E,  and  D,  ai 
likewise  oHglnal  Instrnments,  mrtde  respectiirely 
In  the  chronological  order  of  their  prodoctloD 
as  exhibits.  UeBlalesthat 'T' wunaedbr  bim 
as  a  companion  Instiument  to  "O**.    £zmbtt  A 


1887. 

dlKlowi  a  modUcatloD  of  fono  ind  ft  higher 
darrM  of  mecbanlcBl  adaptation. 

Tli8  last  two,  "D"  and  *  'E",  are  coacededly  pei^ 
feet,  practical  iDBtru  meats,  and.accordlng  to  tbe 
temmoa;  of  Mr.  Benjamin,  an  experl  witnee* 
for  the  deFendants,  would  compete  iucoeaafuUj 
for  public  patroDage  with  aof  magneto  tele- 
phone which  had  been  introduced  IdIo  use  in 
1SB3.  It  is  anerted  of  these  inslrmaents  by , 
counsel  that  no  higher  development  of  the 
msgnelo  telepliooe  Das  been  reached  at  the ' 
present  time  than  is  indicated  by  Exhibits  E 
Aud  D.  Drawbaugb  does  not  attempt  to  fli  the 
time  at  which  he  made  any  of  these  instruments, ' 
«r  even  the  jear.  He  testlflos,  however,  that 
he  made  all  of  them  prior  to  the  time  the  Axle 
Company  oomtuencod  buaineaa,  which  was  in 
December,  1874,  except  E  and  D,  which  irere 
■node  about  that  time. 

The  tbeoTT  of  the  defendants  1«,  that  Ex- 
hibits F  and  B  were  used  by  Drawbaugh  In 
1867,  1868  and  1S6S,  Eihibft  C  In  IBW  and 
1870,  Exhibit  I  in  1870  and  1871,  Exhibit  A.  In 


1878  and  1874;  and  that  ExhlUto  E  and  D  wen 
made  in  January,  or  February,  187B. 

The  defendants  Introduce  the  testimony  of 
nearly  two  hundred  witnesses  tending  to  pro*a 
the  priority  of  invention  l^  Drawbaugh. 


■tantlated  by  three  c 
who  heard  of  the  existence  of  Drawbangh's 
"  talking  machines"  at  various  times;  thoM 
who  (ailed  through  the  machine*  on  vailoui 
occadons,  or  beard  others  talk  through  tbem; 
and  those  who  attempt  lo  identify  one  or  more 
of  the  exbiliila  as  the  inatrumenta  they  saw 
used.  Hoie  than  fifty  witnesses  testify  to  hav- 
ing heard  of  the  talking  machines  prior  to  Feb- 
ruary 14, 1879. 

Sixty  witoeasM  do  not  attempt  to  identify 
any  putlcular  instrument,  but  testl^  that  tb^ 
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tifled  by  over  batj  witnetsea. 

The  ideutMnUon  of  Exbiblts  C,  I  and  A  la 
made  t^  a  smaller  Dtunber  of  witneasea.  Some 
of  them  tbiak  ther  aaw  "  C"  in  1870,  and 
othen  at  Tariooa  dates  after  that  and  as  late  as 
March,  18T6. 

One  of  the  wltoeBSCS  thinha  he  aaw  "  I"  in 
1871;  theotheralocatetbeoccasioQsin  1873,  IB74 
and  1870.  Some  of  tbe  witnesaee  think  the; 
saw  "A"  aa  early  aa  1873,  one  of  them  in  1870; 
but  moat  of  them  san  It,  tb^  tbiok,  in  187G. 

Some  of  the  nitnesaes  vho  identify  one  or 
more  c^  the  Instruments  exhibited  to  them  by 
Dnnbuigh  aa  the  Exhibits  F,  B  or  C  saw  or 
used  them  hi  1875  or  1676. 

That  the  talking  machines  referred  to  by  the 
witnesaea  were  electric  instruments  ia  clearly 
established.  Draiwbaugh  teatifiea  explicitly 
that  they  were  alwaya  used  with  a  closed  cir- 
cuit, and  without  breaking  tbe  current,  aome 
of  Uiem  being  battery  telephones,  aod  aome 
magneto  telephones.  He  alwaya  represented 
them  as  actuated  by  e]ectiid^,to  those  to  whom 
he  explained  or  described  them  and  claimed 
bis  inveotion  would  supersede  the  telegraph. 
Eis  aaaertiooa  show  them  to  have  been  elec- 
trical instruments. 

He  stated  to  tbe  witness  Shank  ';it  was  the 
greatest  invenllon  ever  known.  If  ne  had  the 
means  to  go  on  with  it,  they  could  talk,  or 
lalher  be  a  time  to  come  as  to  talk,  to  tbe  old 
oountty,  same  as  we  can  talk  here."  To  Zach- 
arias,  Uut  "he  could  run  it  out  for  milea,  and 
fUI  SiH. 


parties  could  talk  in  at  one  end  and  be  heard  st 
the  other  end,  the  same  aa  penona  in  a  room 
together."  To  Smith,  that  "parties  between 
Horrlsburg  and  Pbiladelpfala  could  communi- 
cate as  if  they  were  apcakln^  together:  there 
would  hardly  beany  limilB;"it  wasan''iiiEtru- 
&ent  to  convey  tiie  voice,  to  supply  the  place 
of  the  lelegrapb;"  to  Smyaer,  that  ft  would 
work  "from  here  to  California;"  to  Fry,  that 
one  "can  talk  as  for  aa  tbe  nlie  goes;"  to  Carl, 
that  "he  could  hear  a  man  talk  from  that  place 
lo  New  Cumberland  or  Harrisbui^,  and  under- 
Btand  distinctly  what  he  said;",  to  fiherwick, 
that  it  waa  "better  and  handier  than  the  tele- 
graph; that  you  could  just  talk  through  it  in 
place  of  writing;"  lo  Balslej,  that  "by  attach- 
ing two  wires  you  can  bear  it  away  oft;  the 
telegraph  is  nowhere  with  It;"  to  Eahney,  thel 
"be  could  talk  the  same  for  miles  as  be  could 
for  a  short  distance;"  to  Shettel,  that,  "  if  be 
had  a  wire  from  the  abop  in  connection  witfa 
the  telegraph  wires  at  Whit£  Hill,  he  could 
talk  to  Hechanlcsburg  by  having  a  machina 
there  or  an  instrument  m  the  office;  that  it 
would  be  better  than  t«1egTsph)ng,  and  that  it 
would  be  worth  a  great  deal  of  money;"  to 
Reneker,  thalT  "he  thought  he  coold  make 
it  that  he  could  talk  through  to  Harrisborg: 
he  thought  they  would  ta±e  the  idaco  at 
telegraphing;"  to  Weber,  that  "it  beaU  all 
the  others  of  my  inventions;  he  could  cmnj 
sound,  or  rather  talk,  as  far  aa  Shiremana- 
town;"  to  Hawn,  that  "he  would  be  able  to 
operate  that  a  man  preaching  in  New  York. 
that  a  congregation  in  Phtladelidiia  would 
hear  the  same  sermon;"  to  Kahner,  that  "li* 
could  just  as  easy  apeak  ten  milea  as  one, 
,  or  any  distance  be  would  choose  to;"  to  Rvppi 
who  was  there  with  Hamacher,  that  "It  was 
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he  could  talk  to  San  Francisco;"  to  Mums, 
that  "he  was  going  to  make  a  machiae  lo  talk 
from  Harrisburg  lo  Philadelphia,  and  it  woold 
be  cheaper  and  quicker  way  than  tel^rapb- 
Ing;"  to  Smith,  that  "he  believed  th^  coold 
talk  for  a  hundred  milea;"  to  Fettrow,  that  "1 
could  spe^  ten,  fifteen  or  twenty  miles,  or 
even  to  California,  if  there  was  a  wire  ex- 
.  tended;"  to  Wisler,  that  "he  could  attach 
K  a  wire  to  it  and  talk  for  ten  milea,  as  far  aa 
'  he  coutd  have  a  circuit  around;"  to  H.  F. 
Drawbaueh,  that  "he  could  talk  aciosa  the 
continent?'  to  Free,  that  "the  talking  ma- 
chine could  be  used  to  talk  at  a  long  distance — 
from  Philadelphia  to  California;"  to  lAndis, 
"that  It  could  be  used  a  thousand  miles;  it 
would  take  the  place  of  the  teIegiB[A:'*  to 
Lenig,  that  "be  could  talk  bundretu  of  milea 
through  that;"  to  Updegraff,  that,  "instead  o( 
using  tbe  old  mode  of  lele^phiog,  he  could 
talk  directly  through  the  wire:  be  thought  be 
could  talk  aa  far  as  you  could  use  tbe  ordinarr 
telegraph  wire;"  toDrsper,  that  "he  thooght  it 
was,  or  would  be,  one  of  the  greatest  inven- 
tions of  the  age.  and  would  take  the  place  of 
telegraphing;"  to  A.Evans,  that  "he  could  take 
this  machine  and  talk  clear  out  to  Europe, 
cross  the  ocean;"  to  Elcuoiz,  that  "  if  he  could 
only  get  some  one  to  help  him  once,  be  woold 
run  It  to  Harrisburg,  and  convince  them,  and 
then  he  would  run  it  from  Harriaburg  lo  Riila- 
delphia." 

1£8  I'.  S. 
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Be  Mated  to  tbe  wltneM  Shank,  Utat  "It 
worka  by  etocUrtcfh-;"  to  Smith,  "it  wai  by 
tlecbrldty;*  to  Nlcbob,  that  "the  (onnd  was 
eoodtictad  by  electtidty;"  toC.  Eberiy,  that 
Iba  tnatmmeota  were  "to  convey  aoaDd  by 
Jiutrummt  "A."    i  Bite, 


electricity;"  lo  Coudry,  Uiat  "they  were  oper 
ated  br  electridtyi"  to  Eboop,  that  'It  operated 
by  a  Mtleryi"  to  Bhireman,  that  "they  oper- 
ated bv  magneUHm:"  lo  Hawn,  that  "uey 
wonid  M  operated  on  by  abatteiy;"  to  N,  W. 
Eahney,  that  "the  machioe  was  operated  by 
electricity,  bj  a  battery;"  to  Zimmerniaa,  thM 
"it  was  electricity  that  would  pass  it  orer  the 
wires;  that  it  would  cairy  the  sound  right 
aloaKi"  to  Hale,  ibac  "it  was  driven  by  a  mag- 
net; to  H.  K.  Drawbaugb,  that  "the  sound 
could  be  carried  to  a  distance  on  a  wire  by  the 
tiae  of  electricity:"  to  Lenig,  that  "eleclridtT 
was  used  in  connection  with  it;"  to  Prof. 
Beicea,  that  "in  connection  with  a  talking  m»- 
cbice  both  magnetism  and  electricity  were  ap- 
plied;" to  Qoodyear,  that  "bis  talking  machine 
was  also  done  by  electridty  over  wires;"  lo 
Woods,  that  "it  was  to  be  an  dectric  machine 
used  in  place  of  telegraphing;"  to  Young  that 
"it  was  an  electric  talking  machine,  which  h» 
had  invented." 

Thus  Diawbaugh  Is  corroborated  by  a  doud 
of  witnesses  whose  testimony  lends  to  substan- 
Uale  his  narrative. 

Five  hundred  wjtnemes  were  examined  by 
the  parties  on  both  ddes, 

Jndge  Wallace,  in  the  opinion  of  the  court 
bdow,  after  a  recital  of  the  facts  and  testimony 
from  which  the  foregoing  is  taken,  says:  "Id 
cases  where  such  a  chaos  o(  oral  testimony  ex- 
ists, it  is  usually  found  that  tbe  Judgment  1> 
Inttratntnt  "D," 
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•convliicod  hj  a  fon  leading  facta  and  irtdieta, 
•ouUiaed  to  clwrl;  that  they  caonot  be  ob- 
scured by  prevarication  or  the  eberrations  of 
metDory.  Such  facts  and  indicia  are  fonnd 
licrc;  Bod  ihey  are  co  pereuaMTe  aud  cogent  that 
Ihe  icBiimonyot  a  myriad  of  witueescB  cannot 
.prevail  againBt  them. 

"Tile  proofs  on  both  sides  lead  to  the  genenU 
-conclusion  that  Drawbaugh  was  not  an  origi- 
nal inventor  of  the  speaking  telephone,  but  hod 
been  an  experimenter  without  obtaining  prac- 
tical results  until  the  introduction  of  the  udtru- 
ments  into  Banisburg." 

"Without  repird  to  other  features  of  the  cue 
it  is  sufBdent  to  say  thai  the  defense  is  not  es- 
tablished BO  as  to  remove  a  fair  doubt  of  Ita 
truth,  and  such  doubt  ia  f  ataL  " 

The  case  was  argued  befnt«  HiP  Honor  Jvi^ 
Wallace,  br  Hon.  Geo.  F.  Edmunds  and  Ly- 
mnderHlll,  Esq.,  for  the  defendants.  Juage 
Wallamdedded  m  favor  of  the  patent,  filing 
u  opinion  Dec  1, 1884. 

All  the  Drawbaogh  testimony  had  been  stip- 
ulated Into  the  Overland  Cases  then  pending. 
After  tlw  Dnwbaugb  Company  had  by  the  ar- 
.ffument  and  by  Judge  Wallace's  opinion,  learned 
the  nnunda  of  hla  decision,  they  arranged  with 
the  Overland  Company  to  take  more  t^timony 
in  support  of  Dnwbaugh  io  the  Overland  suit. 

By  Btlpnlatioo,  this  was  put  In  the  original 
Dnwbaugh  Case,  with  an  ain^emcnt  that  It 
■hould  be  consld^«d  by  the  court.  Itwaspro- 
•enled  for  the  oondderation  of  the  court,  iJec. 
t,  IBUS,  and  argued  before  Jvdge  Wallacc.nho  ', 
thereupon  affirmed 'his  former  decidon,  filing 
his  opmion  Dec.  4,  1689.  Bee  the  decree  below ; 
S2  Blalchf.  681,  and  see  also  22  Fed.  Rep.  800 1 
^andSSFed.  Rep.  726.  I 
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follows: 
Teacup  transmitter  and  receiver.  186ft-18tT 
F  and  B.  (Tumbler  and  tin  can.)  18(r7-18«9 
C.  breastwork  instrumenL)  1860-18TO 
L  ^uspidor  Bhute.)  -  -  -  1870-1871 
A.   With  mouthpiece  at  centre  1878 

A.  With  moirihuece  at  dde  of  centre  1871 
DandE.  (Finished  Hasneto-Inatra- 

mentaV  January  and  Febmarr,    1879 
li.  M.  Q.  O.    (Microphones.)    From 

February,  1876,  to  August,  IBIS 

H.  (The  copy  of  the  Blake  transmti- 
ter.)    August,       -       -       -        1811 

J.  N  P 1888" 

The  following  an  repreaentalions  of  iboN 
instruments  not  already  eiven  so  br  as  is  iie» 
eesaiy  for  the  understan(mig  of  the  cue: 
IiutmmeTtt  "L."    \  m*. 
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A.  BoOutfimtnaumt.  O.  BoUov  eonof  Sjtrvn. 

B.  Capoftntrvmmt,  O:  Bcrtieplue  to  tUDport 
<L  BaircapofitutrumeTit,         F. 

D.  JUaphrat/ni.  B,  nnuits  urew  In  O'. 

J!.  BIcetro-maoTMt.  A.  Avtrtm*  tM  0. 

F.  Permananl  wagnU.  I.   Wtm. 
«88 
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7^4  Qnerldfuf  Oate. 
TbeMwereBDumberoftuitabrousbttD  1888, 
Id  New  York,  In  New  JeracT,  aud  m  Pennsjl- 
VBols.  wtiDM  the  Orerlud  Telephooe  Com- 
panr  ud  rarioiuof  Itsbrucbes.  MotioEufor 
pKHialDUT  injanctioni  were  made  Id  Uiem, 
aod  were  ver^  fiercely  contested  throusb  miti; 
dkn  of  arffament  before  Judgtt  HcKennui, 
Nuon  and  Antler,  and  were  flually  granted. 
Tbe  caMi  went  to  final  bearing  on  testimony, 
vititled  Id  all  tbe  niita.  Some  of  (be  counsel 
attd  the  pilndpal  expert!  for  tbe  detenae  Id  tbe 
HolecaUr  Caae  were  alto  conneel  and  experts  In 
tlM  Overland  Caaea.  Bubatantlally  the  aame 
leMtroopy  waa  naed  tn  ittpuladon  ui  both  cases, 
•ome  more  bdnc  added  In  tbe  Overland  Cases 
after  Uw  Holecular  Case  was  decided.     Wbeo 


__  s  were  not  anmed, so  far ae the fint  patent 
waa  eoacemed.  Tbe  oonit  found  that  thoe 
iraa  aothing  to  dlttingulah  (bero  ftom  tbe 
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Holecalar  Case,  and  t,  decree  wm  rendered  foi 
the  complainants. 

Prom  tbe  decree  In  tbe  New  ToA  Overland 
Case,  an  appeal  was  taken  to  this  court 

The  following  Is  a  statement  of  tbe  defensaa 
Id  tbe  People's  or  Drawbangb  Case  and  In  the 
OTerlandCase,  taken  from  one  of  tbe  briefs  filed 
in  their  bebalf ; 

"The  defensea  In  than  acUons  are,  fint,  a  de- 
nial of  the  validity  of  Mtb  of  said  palenla,  on 
the  KTOimd  that  Alexander  Graham  Bell  waa 
not  the  original  and  flrtt  Inventor  of  any  of  Uw 
InvenUoDi  claimed  tborein,  constituting  or  ap- 


Onmberland  Ooun^,  PennsylTanla,  wi 
oriclnal  and  first  Inventor  of  aU  ancb  Dventlona 
and  improvemenle  deacrlbed  and  daJmed  In 
■aid  two  Mlenti,  or  in  dther  of  tbem. 

Secondly,  a  denial  that  either  of   the  said 
Bell  patents  It  InMoged  by  the  defendanla. 
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Thirdly,  a  denial  that  either  of  said  Bell  pa- 
tents is  valid  in  law. 

Fourthly,  a  denial  that  Bell  had  achiered 
the  invention  of  the  electric  Bti«aking  telephone 
at  the  date  of  his  patent  of  linrch  7,  187o. 

Fifthly,  a  denial  that  the  matters  descrihed 
in  said  patent  of  March  7,  1876,  were  original 
with  Bell;  but  that  he  derived  many  of  them 
from  Elisba  Qraj,  a  prior  inventor  of  the  elec- 
tric speaking  telephone. 

Sixthly,  a  denial  that  the  matters  described  in 
Bell's  patent  of  January  80, 1877,  were  original 
with  Bell;  but  that  he  derived  many  of  them 
from  said  Qray. 

'  Seventhly,  a  denial  that  Bell  had  any  right  to 
incorporate  into  either  of  his  said  patents  any 
prinoples,  inventions,  methods,  or  devices, 
knowledge  of  which  he  derived  from  said  Gray, 
and  that  nis  patents  have  any  validity,  in  view 
of  the  fact  that  he  so  appropriated  Qray*s  in- 
ventions." 

Following  is  the  Statement  of  Errors  relied 
upon  by  the  defendants  in  these  two  cases,  the 
Peopled  (Drawbau^b)  and  Overland  Cases,  as 
taken  from  the  briefs  of  their  counsel: 

"1.  The  court  below  erred  in  holding  the 
Bell  patents  in  suit,  or  either  of  them,  valid. 

"2.  It  erred  in  holding  said  patents,  or  either 
of  them,  to  have  been  infringed  by  the  defend- 
ants, or  any  of  them. 

*'d.  It  erred  in  holding  that  Danidi  Draw- 
bauflfh  was  not  the  first  and  original  inventor  of 
the  mventions  here  in  suit. 

*'4.  It  erred  in  not  holding  Elisha  Gray  to 
have  invented  the  electric  speaking  telephone, 
in  its  variable  resistance  method. 

*'6.  It  erred  in  not  holding  the  BcU  patent  of 
March  7, 1876,  herein  suit,  to  be  fraudulent  and 
Toid,  in  view  of  the  evidence  as  to  fraudulent 
chansea  in  the  application  therefor,  and  the 
fraudulent  introduction  of  Gray's  inventions 
into  said  application,  while  pending  in  the  pa- 
tent office. 

*'6.  It  erred  in  not  holdinff  the  Bell  patent  of 
January  80, 1877,  here  In  stut,  to  be  fraudulent 
and  yoli,  in  view  of  the  evidence  as  to  fraudu- 
lent introduction  of  Elishs  Gray's  said  inven- 
tions into  the  same. 

^'7.  It  erred  in  not  holding  Bell  to  have  sur- 
reptitiously and  unjustly  obtained  both  of  said 
patents  for  that  which  was  in  fact  invented  by 
another  (to  wit,  by  Elisba  Gray),  who  was  using 
reasonable  diligence  in  adapting  and  perfecting 
the  same. 

'*H.  It  erred  in  not  holding  Bell  to  have  sur- 
reptitiously and  unjustly  obtained  both  of  said 
patents  for  that  which  was  in  fact  invented  by 
another  (to  wit,  by  Daniel  Drawbaugh),  who 
was  using  reasonable  diligence  in  adapting  and 
perfecting  the  same  in  his  various  improved 
instruments. 

"9.  It  erred  in  not  dismissing  the  appellees' 
bill  for  want  of  equity  and  right,  in  view  of  the 
frauds  shown  by  the  appellees'  own  evidence 
to  have  been  perpetrated  upon  the  Patent  Office, 
Elisha  Gray  and  the  public  in  the  procure- 
ment of  the  patents,  and  remaining  in  the  pa- 
tents, on  which  said  bill  is  founded. 

"10.  It  erred  in  construing  said  patent  of 
March  7, 1876,  here  in  suit,  to  cover  anythfaig 
more  than  a  magnetoelectric  current  generated 
by  the  vibration,  by  sound-waves,  of  a  body  of 
inductive  material  in  the  presence  of  a  iSody 
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susceptible  of  receiving  induction  therefrom^ 
and  it  further  erred  In  not  holding  such  a  p^ 
tent  for  a  current  to  be  a  patent  for  an '  effect,' 
*  mode  of  operation '  or  *  principle,'  and  there- 
fore void. 

"11.  It  erred  in  not  holding  said  patent  or 
March  7,  1876,  to  be  limited  to  the  described 
apparatus  of  its  figure  7-tbere  being,  as  the  ap- 
pellees contend,  no '  art '  then  known,  and  tbeie 
being  no  equivalents  for  this  apparatus  describe^k 
in  the  speciflcation. 

"12.  It  erred  in  not  holding  said  patent  of 
January  80.  1877,  to  be  invabd  and  void,  by 
rea8on  of  its  claiming  matters  described  ana- 
shown,  but  not  claimra  in  Bell's  prior  patent  of 
March  7,  1876,  the  application  not  having  been 
filed  till  after  Uie  former  patent  was  issued,  aD<i 
said  matters  not  having  been  reserved  in  said 
prior  patent  as  matters  to  be  afterwards  applied 
for,  but  having  been  abandoned  to  the  public 
by  describing  and  showing  without  claiming- 
them,  in  saiof  prior  patent. 

"18.  It  erred  in  not  limiting  the  scope  of  the 
claims  of  the  patent  of  January  80,  1877,  here- 
in suit,  to  mere  improvements  *in  the  form  of 
the  parts  mentionea  in  said  claims. 

"14.  It  erred  in  holding  that  thespedficatloi^ 
of  Bell's  patent  of  March  7,  1876,  describes  the 
speaking  telephone  invention  with  the  deamesa, 
fullness  and  exactness  which  the  statute  requires 
in  such  cases;  and  that  the  patent  is  not  invalid 
for  want  of  a  proper  description  and  specifica- 
tion of  said  alleged  invention. 

"16.  It  erred  hi  holding  that  Bell,  in  the 
sense  of  the  patent  law,  completed  or  made  an  j 
invention  of  an  electric  speaking  tekphone  be- 
fore a  date  later  than  March  7,  1876,  and, 
therefore,  in  not  holding  Uie  patent  void^  as 
being  for  an  invention  not  made,  at  or  prior  U> 
its  date,  by  the  patentee. 

"16.  It  erred,  throughout  its  opinion  in  the 
case  against' the  People's  Telephone  Company, 
in  treating  of  the  evidence  as  to  Drawbaogh'a 

griority  of  invention,  by  ignoring,  misoonatra- 
ig,  nusstating,  and  misanderstandinff  the  evi> 
denoe;  by  assuming  things  of  which  tbere  wae 
no  evidence,  or  which  were  contrary  to  Uie  evi- 
dence; by  misunderstanding  and  misapi^yinc 
the  law;  and  by  attributing  different  degrees  ot 
probative  force  to  the  same  kinds  of  evidence 
accordingly  as  it  found  the  same  on  the  one  aide 
or  on  the  other  side  of  the  case." 

There  are  certain  questions  common  to  all 
these  cases.  The  meaning  and  construction  ot 
the  Bell  patent  and  understanding  of  what  the 
speaking  telephone  is;  the  comparison  of  the 
invention  set  forth  in  the  Bell  patent  with  the 
previous  state  of  the  art,  and  particularly  with 
what  is  known  as  the  Rcis  telephone;  the  ques- 
tion of  the  meaning  and  scope  of  Mr.  Bell'e 
claims  on  which  the  issue  of  infringement 
turns,  and  some  questions  sought  to  be  raised 
upon  his  history  and  work, — were  subjects  of 
discussion  in  all  these  cases. 

The  burden  of  the  controversy  turns  on  the 
first  patent.    Its  language  is  criticised. 

The  attempt  Ib  made  to  narrow  the  legal  ef- 
fect of  the  claim,  on  the  ground  thaX  it  is 
broader  than  the  law  allows  to  any  inventor. 

It  is  contended  that  at  the  time  of  the  BeH 
patent  such  electrical  knowledge  existed,  and 
the  state  of  the  art  was  such,  that  it  required  do 
invention  to  make  electric  speaking  tefcphonea. 
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It  if  tSlfifxA  that,  "hefore  Mr.  Bell,  certain 
Darned  petvoDS  had  uiveDtod  the  electric  ipeak- 
bgtelepboDe. 

Except  in  the  case  of  one  alleged  prior  in- 
ventor,—the  Pennsylvania  claimant,  Draw- 
bangh, — the  controversy  chiefly  turns  upon  a 
oomperison  of  Bfr.  Bell's  speaking  telephone 
with  the  previous  state  of  the  art 

ExtraeiM  firam  the  Anwxr  of  The  Moleeular 
Telephone  Company, 

10.  This  defendant,  further  answering  said 
Wl,  denies  that  the  said  Bell  Patent  No.  174,465, 
dated  March  7, 1876,  ie.valid,  and  alleges  that 
it  ia  invalid  and  void  for  the  following  reasons, 
to  wit: 

(a.)  Because  the  instrument  or  machine 
shown,  described  and  claimed  therein  is  not  a 

Ctentable  invention,  but  an  inoperative,  use- 
■  and  worthless  device. 

(&.)  Because  the  said  Alexander  Graham  Bell 
was  not  the  oridnal  and  first  inventor  or  dis- 
coverer of  the  thing  patented  in  said  Letters 
Patent  or  of  any  material  or  substantial  part 
thereof,  but  that  long  prior  to  his  said  alleged 
inveotion  and  discovery  in  telegraphy  the 
same  or  substantially  the  same  things  or  thin^ 
had  been  invented,  discovered  and  used  m 
public  by,  and  were  known  to  the  following 
Bamed  persons  of  and  at  the  following  named 
pkees.  to  wit: 

Philip  Reis,then  of  Friedrichsdorf J^ermany, 
DOW  dead,  at  Friedrichsdorf  and  Frankfort, 
Oermany'. 

EUaba  Gray,  of  fflghland  Park,  BU  at 
Oberlin  and  Cleveland,  Ohio;  Highland  Park 
■odChioigo,  ni.;  Milwaukee,  Wis.,  Wash- 
iofUm,  D.  C,  and  New  York  CiW. 

Tlioinas  A.  Edison,  of  Menlo  Park,  N.  J., 
St  Menk>  Put.  N.  J.,  and  New  York  City. 

Daniel  Drawbaugh,  of  and  at  Eberly's  Mills, 
la  the  county  of  Cumberland  and  State  of 
FeoDsylvania. 

Abbos  E.  Dolbear,of  Somerville,  Mass.,  at 
BomerviDe,  Mass.,  and  elsewhere  in  the  United 


Alfred  Q.  Hokomb,  of  Granby,  Conn.,  at 
New  York  City,  N.  Y.,  and  elsewhere  in  the 
United  States. 

Pbfflp  H.  Van  der  Weyde,  of  Brooklvn,  at 
K«w  York  C^ty,  N.  Y.,  and  elsewhere  m  the 
United  States. 
Jamea  W.  McDonough,  of  Chicago,  Bl.,  at 
id  Chicago,  at  New  York  City  and  elsewhere. 
W.  F.  Channing,of  Providence,  R  L,  at 
Pkt>vkleDce,  R.  L 

Benjamin  F.  Edwards,  now  deceased,  for- 
■acrly  of  Boeton,  Mass.,  at  Boston,  Mass., 
Wacbington.  D.  C.,  and  New  York  Citv,  N.  Y. 
Jmmes  HamUeC.  Jr..  of  Brooklyn,  N.  Y.,  at 
Boston,  Ma«L,  Wash&igton,  D.  C.,  and  New 
TorkCtty. 

Bdwaid  Farran,  of  Eeeno,  N.  H.  at  Eeene, 
S.  H. 

Antonio  Mencci,  of  Clifton,  Staten  Island, 
N.  Y.,  at  Staten  Island  and  New  York  City. 
W.  o.  Voelker,  of  Morton,  Delaware  Conn- 
er, P^.  at  PhiUulelphia,  Pa.,  Morton,  Dela- 
warn  Ootmty,  Pa.,  and  other  places  in  the 
CnMad  Stales. 

Edward  C.  Pickering,  of  Cambridge,  Mass., 
oa  Bofllon,  and  Ounbrldge,  Mass.;  and  also  bv 
■na>erous  other  persona  whose  names  and  ren- 


deuces  are  now  unknown  to  these  defendants 
but  which,  when   known,  these  defendanta^ 
prav  leave,  by  proper  amendments,  to  insert 
in  this  answer. 

(i.)  Because,  as  defendants  are  hiformed  and 
believe,  long  prior  to  any  invention  bv  said 
Bell  of  the  alleged  improvement  specified  a» 
Mb  invention  in  said  Letters  Patent,  numbered 
174,466,  the  same  was  described  in  and  patented 
by  the  following  Letters  Patent,  vit: 

Letters  Patent  sranted  by  the  United  Statea 
to  Thomas  A.  Edison  and  George  Harrington, 
dated  Aug.  12,  1878,  numbered  141,777. 

LettersPatent  of  the  United  States  granted 
to  William  Thompson,  dated  Nov.  17, 1874, 
numbered  156,897. 

Letters  Patent  of  the  United  States  granted 
to  Elisha  Gray,  July  27, 1876,  No.  166,096. 

Letters  Patent  of  the  United  States  granted 
to  Elisha  Gray,  July  27,  1876,  No.  166,094. 

Letters  Patent  of  the  United  States  granted 
to  Elisha  Gray.  July  27,  1876,  No.  166.096; 
caveat  filed  by  Elisha  Gray  in  the  United  SUtea 
Patent  Office  Feb.  14, 1876. 

Letters  Patent  of  the  United  States  granted 
to  Elisha  Gray,  April  11, 1876,  No.  175,971. 

Letters  Patent  of  the  United  States  granted 
to  Elisha  Gray,  Jan.  16,  1877,  numbered  186,- 
840. 

British  Letters  Patent  granted  to  C  J*.  Yar- 
ley.  1870,  No.  1,044. 

British  Letters  Patent  granted  to  J.  H.  John- 
ston, July  29.  1874,  No.  2.646. 

British  Letters  Patent  granted  to  Georse  T. 
Bousfield,  dated  May  4,  1876,  and  numbered 
1.874. 

.  French  patent  granted  to  Leon  Scott,  dated 
March  25. 1857;  certificate  of  addition  to  same 
dated  July  29, 1859. 

British  LettersPatent  granted  to  John  Henry 
Johnston,  dated  March  16, 1875,  No.  974. 

British  Letters  Patent  granted  to  Charlea 
Wheatstone^  dated  Jan.  21,  1840,  No.  8,845. 

British  Letters  Patent  granted  to  David 
Hughes,  dated  April  27, 18S.  No.  988. 

United  States  Letters  Patent  granted  to  Eli- 
sha Grav,  dated  Feb.  16. 1876,  No.  178,460. 

Also  in  other  Letters  Patent  which  are  now 
unknown  to  these  defendants,  but  which  when 
known  these  defendants  pray  leave  by  proper 
amendments  to  insert  in  this  answer. 

(A;.)  Because,  Ions  before  any  invention  or 
discovery  bv  said  Bell  of  the  aUeged  improve- 
ment specified  as  his  invention  in  said  Letters 
Patent  numbered  174.465,  the  same  was  de- 
scribed in  the  following  printed  pulilications: 

''Electricity  and  Ma^etism ''^  by  Jenkins,  a 
book  printed  and  published  in  London.  En- 
gland, and  in  the  City  ol  New  York,  in  the 
yearl878.  atp.  884. 

"Der  Electromagnetische  Telegraphe."  by 
H.  Schellen,  a  printed  book  pnbUsbed  in  Bruns- 
wick, Germany,  in  the  year  1867,  at  pp.  468 
and  469. 

"The  Electric  Telegraph  "  by  R  Sabhie;  a 
book  printed  and  published  in  London,  En- 
gland, 1867,  at  pp.  164,  165,  166  and  167. 

"L  "Eco  dltalia,"  1860. 

"Lehrbuch  der  Technischen  Physik,"  by 
Hassler  Pisko,  a  book  published  at  Vienna, 
1866,  YoL  1,  p.  648. 

Also  in  a  printed  publication  in  the  German 
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IftOffuage  entitled  '^Jahresbericbt  des  Physika- 
lischen  Vereins  zu  Frankfurt  am  Main/'  a 
book  printed  and  published  in  1863,  and  par- 
ticularly at  pages  57-64. 

A  pnnted  publication  In  the  German  lan- 
guage entitled  "Zeitschrift  des  Deutsch-Oester- 
reichisclien  Telegraphen-Yereins/'  VoL  9,  a 
book  printed  and  puolisbed  at  Berlin,  in  1862, 
particularly  at  pp.  125-180. 

A  printed  publication  in  the  German  lan- 
guage entitle  "Die  Neueren  Apparate  der 
Akuitik,"  von  Dr.  Prof.  Fr.  Jos.  Pisco,  print- 
ed and  published  in  1865,  particularly  at  pp.06- 
108  and  pp.  241.  242. 

Yearly  report  of  the  Physical  Society  at 
Frankfurt-a-M.,  1860, 1861,  at  p.  57.  etc. 

A  French  publication  entitled  "Petit  TraitS 
de  Physique,"  par  M.  J.  Jamio,  Paris,  1870, 
and  puticularly  at  p.  421. 

The  ''Telegraphic  Journal,"  published  in 
London,  in  the  year  1872.  Vol.  1,  at  p.  4. 

"Electricity"  by  R.  M.  Ferguson,  a  printed 
book  published  in  London  and  Edinburgh  in 
1867,  at  pp.  257  and  258. 

"The  Telegrapher,"  published  in  the  dty  of 
New  York  in  1869,  VoL  5,  No.  39,  at  pp. 

"The  Manufacturer  and  Builder"  for  May, 
1869,  a  newspaper  published  in  the  city  of  New 
York  in  1869,  Vol.  1,  at  p.  129. 

"Wonders  of  Electricity,"  by  J.  Baile,  pub- 
lished* in  New  York  City  in  1872,  at  pp.  140, 
141,  142  and  148. 

"The  Telegraphic  Journal;"  published  in 
London  in  the  year  1876,  Vol.  8,  at  pp.  286, 287 
and  288. 

"Dingler's  Polytechnic  Journal  "for  1863, 
Vol.  163,  pp.  28  and  185,  a  book  published  at 
Leipsic  in  1868. 

"Cosmos"  for  1864.  VoL  24,  pp.  849.  852,  a 

grinted  book  published  in  Paris  in  1864;  article 
y  M.  St.  Edm6. 

"  Description  Reis  Telephone,  Eoenig's  Cat- 
alogue of  Apparatus  for  1865,"  a  book  printed 
and  publishea  in  Paris. 

"Applications  de  TElectridt^  by  Du  Mon- 
cel,"  Vol.  2,  p.  255, etc.,  a  printed  book  pub- 
lished in  Pans  in  1854  (Bourseul  Apparatus). 

"L'Anne6  Scientifique,"  by  Louis  Fi^uier, 
1858,  Vol.  1,  p.  62,  a  book  printed  and  published 
at  Paris,  France,  in  1858. 

"Cosmos,"  hv  I'Abb^  Moigno,  1859,  eighth 
year.  Vol.  14,  No.  11;  article  about  the  "Scott 
Phonautqgraph; "  a  book  printed  and  pub- 
lished in  Pans  hi  1859. 

"Trait6  Elementaire  de  Physioue,"  by  M.  Ga- 
not;  eleventh  edition,  185i,  p.  224;  a  book  pub- 
lished in  Paris  hi  1854;  article  "ScoU  Phonau- 
tograph." 

^'Comptes  Rendus  de  l'Acad§mie  des  Sci- 
ences." Vol.  58.  p.  108, 1861. 

"Poggendorf  Annalen,"  1848,  Vol.  59,  p.  177, 
a  book  printed  and  published  at  Leipsic,  1843. 

"Didaskalia,"  a  Journal  published  in  Frank- 
fort-on-the-Main,  Sept.  28, 1854.  No.  232,  and 
on  May  11. 1862.  No.  130,  and  on  May  14, 1862, 
No.  133. 

''Du  Moncel's  Expose  des  Applications  de 
TElectridtl,"  a  book  published  in  Paris,  France, 
in  1856  (p.  246).  and  hi  1857  (p.  110). 

"Frankfurter  Conyersationsblatt,"  a  jour- 
nal published  in  Frankfort-on-the-Main,  Nov. 
29,  1861,  and  June  80,  1868. 

"Die  Fortschritte  der  Physik,"  a   Journal 
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published  hi  Berlin  (pp.  171,  VKh  f*^  io  Ibtt 
(p.  96). 

"Aus  der  Natur."  published  in  Leipsic,  1868 
(Vol.  21,  pp.  470,  471  to  p.  4849. 

"Mtdler  PoiUef  s  Lebrbuch  der  Physik  und 
Meteorologie,"  published  in  1862  in  Germany, 
and  in  18&.  Vol.  2.  p.  852.  Fig.  325.  and  18«, 
pp.  386,  388,  Figs.  848-850. 

"Friederichsdorf  Zdtung,"  a  Joomal  pub- 
lished in  Homburg  in  18&.  and  also  that  of 

1867  and  1868  (pp.  886.  887. 888,  389). 

"  Jahresbericht  des  Physikalischen  Vereins  * 
(Vol.  4.  pp.  129  to  135),  annual  report  for  1860, 
1861,  published  in  1863,  in  Frankfort-on-tbe- 
Main. 

"BOttger's  Poly  technisches  Notlzblatt,"  Noa. 
1-24  inclusive,  pp.  65,  81-255,published  in  1863. 

"Deutsche  Klinik."  No.  48,  pp.  468,  469, 
published  in  1863  in  Berlin. 

"Deutsche  Industrie  Zeitung,"  published  in 
1863,  in  Chemnitz  (pp.  184-208,  239  and  249)i 

"Die  Gartenlaube,^'  published  at  Leipaic. 
1863  (pp.  807-809). 

"Prospectus  of  Philip  Reis,"  publi^ed  hi 

1868  in  Frankfoit,  and  in  "Pisko's  Die  Neue- 
ren Apparate  der  Akustik,"  published  in  Vien- 
na hi  1863. 

A  further  circular,  or  addition  to  the  preoed- 
ine,  published  in  Frankfort  in  1868. 

The  two  were  published  with  the  ciicular  or 
prospectus  of  J.  Wilh.  Albert,  mechanician  in 
Frankfort,  in  1868. 

"Polytechnisches  CentnabkOt,"  published  fai 
1868,  pp.  857,  85a 

Letter  of  Philip  Reis  to  W.  Ladd,  Aug.  13, 
1868. 

"  Tagesblatt  der  89  Veraammlung  Deatacbei 
Naturforscher,"  published  in  Gieswn,  in  Sep- 
tember, 1864. 

'*  2^11ner's  Buch  der  Erfindungen, "  pot^ 
lished  in  Leipsic  and  Berihi  m  1865  and  in  19»L 

"Von  Earl  Euhns  Handbuch  da  Ange- 
wandten  Elektricitfttslehre,"  pp.  lOSl-loSs. 
published  hi  1866. 

"Albert's  Catalogue,"  hi  1866  and  1872  and 
1878. 

"Eneeland's  Annual  of  Sdoitiflc  Disoov- 
ery."  hi  1866  and  1867. 

"New  York  Tribune,"  Jan.  8.  1869. 

♦Christhm  Union,"  New  York.  Dec.  25,1873u 

"Scientific  American."  New  York,  March  4^ 
1876. 

"Scientific  American"  (Supplement),  Feb.  5, 
1876. 

'  'Scientific  American  "  (Supplement),  Na  48. 
1876. 

"ElectriciW  and. Magnetism,"  by  Jenkina.  in 
London,  1876. 

"Journal  of  the  Franklin  Institute  of  the 
State  of  Pennsylyania,"  Vol.  42,  publiabed  in 
Philadelphia  hi  1869,  pp.  419  et  jw. 

"The  Manufacturer  and  Builder."  April. 
1870. 

"Dublhi  Medical  Press,"  1863.  VoL  50,  Na 
1,293,  p.  471. 

"Cosmos,"  1863,  VoL  23,  p.  7(». 

"Zeitflchrift  des  Architectur  und  Ingcnieor 
Verems,"  1866,  VoL  12,  p.  147. 

"The  Electric  Telegraph,"  by  Dr.  Lardner, 
new  edition,  revised  hv  E.  B.  Bright.  pubHsbed 
hi  London,  Eng.,  in  1867,  at  pp.  164, 165,  16( 
and  167. 

"Transactions    Royal  Scottish   Society  of 

i2«  r.  s. 


1887. 


Arts,**  Edinbuigh,  Vol  6, 1864,  Appendix  Q, 
pp  184-187. 

'' Annual  Report  of  American  Association 
for  the  Advancement  of  Science,"  for  1869. 

"Knighfs  American  Mechanical  Diction- 
ary,'' 1876,  Article,  Telephone. 


11.  And  these  defendants,  further  answering 
•aid  bill,  deny  that  the  Mdd  second  Bell  patent. 
No.  186,787,  fa  valid,  but  upon  information  and 
belief  allege  that  it  is  invalid  and  void  for  the 
foUowing  reasons,  to  wit: — 

(a.)  B^use  the  machine  and  instrument 
shown,  described  and  claimed  therein  is  not  a 

Etentable  invention,  but  is  an  inoperative,  use- 
8  and  worthless  device. 

(b.)  Because  the  said  Alexander  Graham  Bell 
was  not  the  original  and  first  ioyentor  or  dis- 
coverer of  any  material  or  substantial  part  of 
the  thing  patented,  but  before  his  alleged  in* 
vention  or  discovery  thereof,  the  same  or  sub- 
stantially the  same  thing  or  things  had  been 
inveoted  and  used  by,  and  were  known  to  the 
following  named  persons,  <^  and  at  the  follow- 
JBg  named  places,  to  wit: 

[Here  follow  substantial  repetitions  of  the 
foreffoing  lists.    £d.] 

(e.)  Because  in  view  of  the  state  of  the  art  at 
the  time  of  the  alleged  invention  of  said  Bell 
the  claims  of  said  patent  are  too  broad,  cover- 
ing inventions  before  made  by  others,  and  of 
which  he  was  not,  and  his  assigns  are  not,  en- 
titled to  the  exclusive  use  and  enjoyment 

(d.)  Because  the  said  Bell,  in  obtaining  said 
patent,  surreptitiously  and  unjustly  obtained 
a  patent  for  that  which  was  in  fact  in- 
vented by  another,  to  wit,  Elisha  Qray,  who 
was  using  reasonable  diligence  in  adaptmg  and 
pofecting  the  same. 

(0,)  Beoiiuse  the  said  Bell,  in  obtaining  said 
Letters  Patent,  surreptitiously  and  unju^y  ob- 
tained a  patent  for  that  which  was  in  fact  in- 
veoted by  another,  to  wit,  said  Thomas  A. 
Edison,  who  was  using  reasonable  diligence  in 
adapting  and  perfecting  the  same. 

(/.)  &cause  the  salcT BeU,  in  obtaining  said 
patent,  surreptitiously  and  unjustly  obtained  a 
patent  for  that  which  was  in  fact  invented  by 
another,  to  wit,  oaid  Daniel  Drawbaugh,  who 
was  using  reasonable  diligence  in  adapting  and 
perfecting  the  same. 

(Sf,)  Because  the  said  Bell,  in  obtaining  said 
patent,  surreptitiously  and  unjustly  obtained  a 
patent  for  that  which  was  in  fact  Invented  by 
Another,  to  wit.  said  James  W.  McDonouffh,who 
was  using  reasonable  diligence  in  adapting  and 
perfecting  the  same. 

(A.)  Beicause  if  said  Bell  ever  had  any  right 
Co  a  patent  for  the  alleged  improvement  sped- 
Iksd  m  bis  invention  in  said  Letters  Patent  No. 
196,787,  or  any  right  to  have  the  same  secured 
by  Letten  Patent,  he  abandoned  and  forfeited 
the  same,  and  lost  all  such  right  by  his  delay 
ia  applying  for  Letters  Patent  and  by  the  same 
hsTiDg  been  put  into  public  use  and  on  sale 
iDOffe  than  two  years  before  his  application  for 
*  patent  therefor. 

(•'.)  Because  the  spedflcation  of  said  Letters 
Pattest  numbered  186,787  does  not  sufficiently 
describe  the  thiuA  attempted  to  be  covered  by 
Um  claims  thereof  to  enable  persons  skilled  in 
the  art  or  science  to  which  it  appertains,  or  with 
wbkdi  ft  ia  most  nearly  connected,  to  make  con- 
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struct  and  use  the  same;  and  that  the  alleged 
improvement  attempted  to  be  patented  in  said 
Letters  Patent  did  not  involve  or  require  in- 
vention, and  did  not  differ  in  any  patentatde  re- 
rt  from  what  was  before  saia  atleged  inven- 
known  and  used  in  this  country  or  de- 
scribed in  patents  and  printed  publications. 

(J')  Because  there  is  no  mechanical  combina- 
tion between  the  elements  constituting  the  tixQi 
claim  of  said  Letters  Patent  No.  186,787»  and 
no  invention  was  required  to  produce  the  same. 

(A:.)  Because  long  before  any  invention  of 
said  Bell  of  the  alleged  improvement  specified 
as  his  invention  in  said  Letters  Patent  No. 
186,787,  the  same  was  described  in  and  patent- 
ed by  the  following  Letters  Patent,  viz.:  Let- 
ters Patent  of  the  United  States  granted  to 
Elisha  Gray,  July  27.  1875,  No.  166,096;  Let- 
ters Patent  of  the  United  States  granted  to 
Elisha  Gray,  April  11, 1876,  No.  175,971;  Let- 
ters Patent  of  the  United  States  granted  to  A. 
Q.  Holcomb,  Hay  16, 1860. 

British  Letters  Patent  granted  to  J.  H.  John- 
ston, July  29, 1874,  and  numbered  2.646. 

Letters  Patent  granted  by  the  Patent  Office 
of  the  Dominion  of  Canada  in  1875  to  Elisha 
Qray,  July  7, 1875,  numbered  4,749. 

Briti^  Letters  Patent  granted  to  J.  H.  John- 
ston, March  16, 1875,  and  numbo^  974. 

British  Letters  Patent  granted  to  George  T. 
Bousfield,  May  4,  1876,  and  numbered  1,874. 

Letters  Patent  of  the  United  States  gitmted 
to  said  Elisha  Gray,  July  20,  1875,  and  num- 
bered 165,728. 

Letters  Patent  of  the  United  States  granted 
to  said  Elisha  Gray,  Feb.  15, 1876,  and  num- 
bered 178,460. 

Letters  Patent  of  the  United  States  mnted 
to  said  Elisha  Gray,  Feb.  15,  1876,  and  num- 
bered 178,618. 

Letters  Patent  of  the  United  States  mnted 
to  said  Elisha  Gray,  Jan.  16, 1877,  and  num- 
bered 186,840. 

Letters  Patent  of  the  United  States  granted 
to  said  BeU,  March  7, 1876,  No.  174,4^. 

And  also  other  Letters  Patent,  which  are  now 
unknown. to  these  defendants,  but  which,  when 
known,  they  pray  leave  by  proper  amendments 
to  insert  in  this  answer. 

(/.)  Because  long  before  aqy  invention  by 
said  Bell  of  the  alleged  improvement  specified 
as  his  invention  in  said  Letters  Patent  num- 
bered 186,787,  the  same  was  described  in  the 
following  printed  publications,  viz. :~ 

"  Der  Electromagnetische  Telegraph,  **  by 
Dr.  H.  Schellen,  published  at  Brunswick,  Ger- 
many, in  the  year  1867,  at  pp.  411,  412, 418, 
414,  429,  480,  481,  482,  488,  Si.  485, 486, 487, 
488,  468  and  469. 

"  Zeitschrift  des  Deutsch-Oesterreichischen 
Telegraphen-Vereins."  published  at  Berlin, 
Prussia,  in  the  year  1862,  Vol.  9,  p.  125. 

Yearly  report  of  the  Physic^  Society  at 
Frankfurt  a-M.,  1860, 1861,  p.  67.  etc. 

"Die  Neucren  Apparate  der  Akustik,"  von 
Dr.  Prof.  Jos.  Pisko,  printed  and  published  In 
1865. 

"Journal  of  the  German- Austrian  Telegraph 
Assodation,"  Vol.  9,  p.  125, 1862,  and  pp.  94- 
104. 

"The  Electric  Telegraph,"  by  R.  Sabine, 
published  in  London,  England,  In  1867,  at  pp. 
186,  187  and  188. 
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'*  The  Tdegra^c  Joomal/'  publlfihed  In 
London*  in  1872,  v  ol.  1  jp.  4. 

••Electricity."  by  R 11  Fergoflon,  published 
in  London  ana  Edinburgh,  in  the  year  1867,  at 
pp.  257  and  25a 

"The  Telegrapher/'  published  in  the  dty  of 
New  York,  in  the  year  1869,  Vol.  5,  No.  89.  at  p. 

••The  Manufacturer  and  Builder,^  published 
in  the  dty  of  New  York,  In  the  year  1869,  Vol. 
1,  at  p.  129. 

Similar  allegations  and  lists  appear  in  the 
answers  of  the  Overland  and  Clay  Commercial 
Companies. 

Publications  Relatino  to  Boubsbul. 

L'lUu9lr(Uion,  Journal  Uhiversel,  Paris,  Au* 
gust  S6,  18S4,  Vol.  XXIV.,  No.  600,  p.  139. 

Bourseul's  Communication. 

"The  electric  telegraph  is  based  od  the  fol- 
lowing prindple:  An  electric  current,  passing 
through  a  metallic  wire,  circulates  through  a 
coil  around  a  piece  of  soft  iron  which  it  con- 
yerts  into  a  magnet.  The  moment  the  current 
stops,  the  piece  of  iron  ceases  to  be  a  magnet. 
This  magnet,  which  takes  the  name  of  electro- 
magnet»  can  thus  in  turn  attract  and  then 
release  a  movable  plate  (plaque  mofnU) 
which  by  its  to-and-fro  movement  produces 
the  conventional  signals  employed  m  telega- 
raphy.  Sometimes  this  movement  is  directly 
utilized,  and  is  made  to  produce  dots  or  dash- 
es on  a  strip  of  ^per  wnich  is  drawn  along 
by  dockwork.  The  conventional  dgnals  are 
thus  formed  by  a  combination  of  those  dots 
and  dashes.  This  is  the  American  tdegraph 
which  bears  the  name  of  Morse,  its  inventor. 
Sometimes  this  to-and-fro  movement  is  con- 
verted into  a  movement  of  rotation.  In  that 
wav  we  have  dther  the  dial  tdegraph  used  on 
raifroads,  or  the  telegraph  used  in  the  govern- 
ment system^  which  by  means  of  two  line-wires 
and  two  indicatinja^  needles  reproduce  all  the 
signals  of  the  aenal  telegraph  or  semaphore 
which  was  formerly  used.  Suppose,  now.  that 
we  arrange  upon  a  movable  horizontal  drcle, 
letters,  figures,  signs  of  punctual!  jn,  eta  One 
can  understand  that  the  principle  we  have 
stated  can  be  used  to  choose  at  a  aistance  such 
and  such  a  character,  and  to  determine  its 
movement,  and  consequently  to  print  it  on  a 
sheet  of  paper  appropriately  placed  for  this 
purpose.    This  is  the  printing  tdemph. 

••We  have  gone  still  further.  By  the  em- 
ployment of  the  same  principle,  and  bv  means 
of  a  mechanism  rather  complicated,  it  has  been 
possible  to  reach  a  result  which  at  first  would 
seem  to  be  almost  a  mirade.  Handwriting  it- 
self is  produced  at  a  distance,  and  not  only 
handwriting,  but  any  line  or  any  curve;  so 
that,  bdng  in  Paris,  you  can  draw  a  profile  by 
ordinaiT  means  there,  and  the  same  profile 
draws  itself  at  the  same  time  at  Frankfort 
Attempts  of  this  sort  have  succeeded.  The  ap- 
paratus has  been  exhibited  at  the  London  ex- 
nibition.  Some  details,  however,  remain  to  be 
perfected.  It  would  seem  impossible  to  go  be- 
yond this  in  Uie  region  of  the  marvellous.  Let 
us  try,  neverthdess.  to  go  a  few  steps  further. 
I  have  asked  mysdi,  for  example,  if  the  spoken 
word  itself  could  not  be  transmitted  by  electri- 
dty;  in  a  word,  if  what  was  spoken  in  Vienna 
may  not  be  heard  in  Paris?  The  thing  is  prac- 
ticable in  this  way: 
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••We  know  that  sounds  are  made  by  vlbrm- 
tions,  and  are  made  sensible  to  the  ear  by  tiie 
same  vibrations,  which  are  reproduced  by  the 
intervening  medium.  But  the  intensity  of  the 
vibrations  diminishes  very  rapidly  with  the  dis- 
tance; so  that  even  with  the  aid  of  speaking 
tut)es  and  trumpets  it  is  impossible  to  exceed 
somewhat  narrow  limits.  Suppose  that  a  man 
speaks  near  a  movable  disc,  suffldently  flexi- 
ble to  lose  none  of  the  vibrations  of  the  voice; 
that  this  disc  altematdy  makes  and  breaks  the 
connection  with  a  batt^;  vou  may  have  at  a 
distance  another  disc  whicn  will  simultaneous- 
ly execute  the  same  vibrations. 

•'It  is  true  that  the  intensity  of  the  sounds 
produced  will  be  variable  at  the  point  of  de 
parture,  at  which  the  disc  vibrates  by  means  of 
the  voice,  and  constant  at  the  point  of  arrival, 
where  it  vibrates  by  means  of  electridty :  but  it 
has  been  shown  that  this  does  not  change  the 
sounds.  It  is,  moreover,  evident  that  the 
sounds  will  be  reproduced  at  the  same  pitch. 

••The  present  state  of  acoustic  sdence  does 
not  permit  us  to  declare  a  priori  if  this  will  be 
precisdy  the  case  with  svUables  uttered  by  the 
human  voice.  The  mode  in  which  these  syDa- 
bles  are  produced  has  not  yet  bec»i  sufildently 
investigated.  It  is  true  that  we  know  that  some 
are  uttered  bv  the  teeth,  others  by  the  lips,  etc; 
but  that  is  alL 

••However  this  may  be,  observe  that  the  syl- 
lables can  only  reproduce  upon  the  sense  of 
hearing  the  vibrations  of  the  intervening  medi- 
um. Keproduce  precisdy  these  vibrations,  and 
you  will  reproduce  precisely  these  ^llables. 

•*It  is,  at  all  events,  impossible,  m  the  pret^ 
ent  condition  of  sdence,  to  prove  the  impossi- 
bilitv  of  transmitting  sound  by  electridty.  Ev- 
erything tends  to  show,  on  the  contrary,  that 
there  is  such  apossibility .  When  the  applicatioD 
of  electro-magnetism  to  the  transmission  of  mes- 
sages was  first  discussed,  a  man  of  great  scientific 
attainments  treated  the  idea  as  Utopian;  and  yet 
there  is  now  direct  conmiunication  between  Loo- 
don  and  Vienna  b^  means  ofa  simple  wire.  Men 
declared  it  to  be  impossible,  but  it  is  done. 

••It  need  not  be  said  that  numerous  applica- 
tions of  the  bluest  importance  will  immedi- 
diately  arise  from  the  transmission  of  speech 
by  electridty.  Any  one  who  is  not  deaf  and 
dumb  may  use  this  mode  of  transmission,  which 
would  require  no  apparatus  except  an  dectric 
battery,  two  vibrating  discs  and  a  wire.  In 
many  cases,  as,  for  example,  in  large  establish- 
ments, orders  might  be  tranfonitted In  this  way» 
although  transmission  in  this  way  will  not  be 
used  while  it  is  necessary  to  transmit  letter  by 
letter,  and  to  make  use  of  tdegraphs  whidi  re- 
quire use  and  apprenticeship.  However  th^ 
may  be,  it  is  certain  that  in  a  more  or  less  dis- 
tant future,  speech  will  be  transmitted  by  dec- 
tricity.  I  have  made  some  experiments  in  this 
direction.  They  are  ddicate,  and  demand  time 
and  patience;  but  the  approximations  obtained 
promise  a  favorable  result" 

••Chaslbb  Boubsbuu 
•Taris,  August  18, 1854.* 

Didaskalia,  BidUer  fUr  Oeist,    GemUtk  vnd 

Publicitat. 
FrankfortK>n-the-Main,    Germany,   Ka    233» 

September  28, 1854. 
(Magazine  for  Intelligenoe,  Humw  and  Newa.) 
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'*The  'wonders  with  wLich  electricity  has 
lately  astooished  us  are  about,  as  it  seems,  to 
be  increased  by  a  new  one,  that  would  not  only 
prepare  a  great  revolution  in  the  electric  tele- 
mph  as  practiced  up  to  the  present,  but  would 
uicrease  its  usefulness  in  an  incalculable  man- 
ner. 

''It  is  a  question  of  nothing  more  nor  less 
than  an  electric  transmission  of  (he  $poken 
toard.  The  idea  originates  with  a  young  and 
educated,  though  modest  young  man,  Charles 
Bourseul,  who  was  a  soldier  of  the  African 
army  in  1848,  where  he  attracted  the  attention 
of  the  governor-general  by  a  mathematical 
course  which  he  delivered  to  his  comrades  of 
the  garrison  in  Algeria,  and  he  is  now  living  in 
Pans.  Bourseul's  problem,  of  the  practicabil- 
ity of  which  he  is  completely  persuaded,  be- 
longs, perliaps,  to  those  discoveries  which  the 
scientific  world  afterwards  declares  very  easy, 
and  which  they  would  ffladlymake  us  believe 
could  easily  have  been  discovered  much  earlier 
if  they  had  chosen  to  give  themselves  the 
trouble. 

**As  is  well  known, the  principle  upon  which 
electric  telegraphy  is  bused  is  as  follows:  An 
electric  current  traversing  a  metallic  wire 
chances  a  piece  of  soft  iron  in  the  vicinity  of 
which  it  passes  mto  a  magnet.  As  soon  as  the 
current  ceases,  the  magnetic  quality  also  ceases. 
This  magnet,  the  electro-magnet,  can  thus  al- 
ternately attract  or  let  go  a  movable  plate, 
which  l)y  its  movements  back  and  forth  pro- 
duces the  conventional  signals  used  in  teleg- 
raphy. Now  it  is  farther  known  that  all  tones 
are  brought  to  the  ear  onl^r  by  vibrations  of  the 
air,  hence  are  really  nothing  more  than  these 
vibrations  of  the  air,  and  that  the  endless  vari- 
ety of  tones  depends  entirely  upon  the  rapidity 
and  amplitude  of  the  sound-waves.  Could 
there  now  be  invented  a  metallic  plate  which 
should  be  so  movable  and  pliable  that  it  repro- 
duces all  the  vibrations  of  tones  (like  the  air), 
and  should  this  plate  be  so  connected  with  an 
electric  current  tliat  it  should  alternately  make 
and  break  the  electric  current  according  to  the 
air  vibrations  by  which  it  was  affected,  it 
would  thereby  be  possible  also  to  arrange  elec- 
trically a  second  similarljr  constructed  metal 
{)late,  so  that  it  re])eated  simultaneously  ezact- 
y  the  same  vibrations  as  the  first  plate  and  it 
would  then  be  exactly  the  same  as  if  one  had 
spoken  in  the  immediate  vicinity  against  this 
second  plate,  or  the  ear  would  be  affected  pre- 
ciselv  as  if  it  received  the  tones  directly  through 
the  first  metellic  walL  The  electric  telegraph 
formerly  stamped  by  the  Academy  as  nonsense 
is  now  spread  throughout  aU  the  world  as  a 
common  phenomenon;  if  we  question  in  re- 
gard to  this  new  idea  of  a  young  physicist  the 
principles  of  physics,  they  have  not  only  noth- 
ing to  offer  against  the  possibility  of  its  being 
curried  out,  but  its  success  appears  hi  fact  to  be 
more  probable  than  did  a  short  time  ago  that 
of  the  electric  telegraph  itself.  If  it  be  practi- 
cally carried  out,  the  electric  telegraph  could 
be  operated  by  every  one.  There  would  be 
need  of  no  farther  device  and  knowledge  than 
a  galvanic  battery,  two  vibrating  plates  and  a 
metal  wire;  without  any  other  preparation  the 
one  must  talk  against  one  metallic  p]ate,and  the 
other  hold  his  ear  near  the  other  plate,  and  they 
could  converse  with  each  other  as  if  face  to 
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face.  The  young  inventor  believes  in  the  sae> 
cess  of  his  dBForts,  and  challenges  sdentiflc  men 
to  prove  that  the  laws  of  physics  contradict  the 
above-mentioned  principles,  and  thereby  make 
the  attempt  seem  impossible.  Meanwmle  may 
the  affair  enjoy  in  high  degree  the  attention 
which  it  is  c^lainly  attracting." 

PUBLIOATIONB   BT   RbIB   AND    OTHEBS   BB- 
LATING  TO  THE  ReIB  TbLSFHONE. 

Eepori  of  Reis  Lecture, 
Frankfurter  VontereationsUatt,  Nov,  29^  1861, 
Reproduction  den  Schallesdurch  den  geUvanisehen 
Strom,  (Frankfurt.) 
(Reproduction  of  Sound  by  the  (jkdvanic  Cur- 
rent. Frankfort). 

"For  this  new  discovery,  which  rightly  ex 
cites  the  greatest  interest,  we  have  to  thank  Mr. 
Heis,  teacher  in  Friedrichsdorf.  He  has  suc- 
ceeded after  many  experiments  in  solving,  up 
to  a  certain  point  at  least,  this  problem,  which 
up  to  the  present  has  been  considered  insol  vable. 

'*0f  all  the  new  discoveries  in  natural  science 
there  are  none  of  so  general  advantage  and 
which  so  enter  into  our  practical  life  as  those 
in  the  domain  of  chemistry  and  physics;  in  the 
latter,  galvanism  in  its  application  to  electro- 
plating and  telegraphy  has  achicfved  remark- 
able results.  At  the  moment  when  telegraphy 
has  attained  a  place  in  our  social  life,  there  be- 
gins, perhaps,  for  the  same  a  new  era  in  the 
fact  that  as  we  in  telegraphy  make  ourselves 
understood  by  means  of  signs,  in  this  we  can 
make  ourselves  understood  by  means  of  tones 
at  a  distance. 

"Mr.  Reis  has  constructed  in  a  very  ingeni- 
ous manner  an  apparatus  by  means  of  which  he 
has  shown  some  perfectly  successful  experi- 
ments before  a  large  audience  in  the  Physical 
Society  in  this  city. 

*'He  has  made  a  very  happy  use  of  the  ear- 
lier discovery  that  the  iron  ooreot  a  wire  helix 
produces  tones  by  the  interruptions  of  the  cur- 
rent following  each  other  at  very  short  pe- 
riods. 

**  His  apparatus  for  receiving  the  sound  is 
based  upon  Uie  arrangement  of  the  human  ear. 
It  consists  in  the  first  place  of  a  funnel-shaped 
cavity  (to  represent  the  cartilage  of  the  ear)  to 
receive  the  sound,  closed  at  its  narrower  part 
bv  a  membrane,  upon  which  is  fastened  an 
elastic  strip  of  platinum  which  is  connected 
with  one  of  the  circuit  wires,  while  the  former 
is  in  electric  connection  with  the  other  pole  of 
tiie  battery. 

"  As  soon,  then,  as  the  sound-waves  set  the 
membrane  in  vibration,  the  elastic  strip  of 
metal  fastened  to  the  same  will  make  the  same 
vibrations,— will  alternately  rise  and  fall,  there- 
by touching  the  othet  elastic  strip  and  so  mak- 
ing and  breaking  the  current. 

"  The  reproduction  of  the  sound  by  the  gal- 
vanic current,  for  it  is  only  such  and  not  a  con- 
duction of  the  sound,  is  brought  about  in  the 
manner  specified  above.  Into  a  wire  helix,  in- 
cluded in  the  circuit,  is  placed  a  thin  metal  rod, 
— e,  g,,  a  knitting  needle, — ^which  apparatus, 
in  order  to  increase  the  tone,  is  placed  upon  an 
easily  vibrating  support,  a  resonant  box.  By 
means  of  the  current  now  made,  now  broken, 
the  iron  rod  is  also  set  into  vibrations,  which  are 
communicated  to  our  ear  and  there  reproduei* 
the  sound. 
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"The  Tlbratlona  of  the  Iron  rod  correspond 
with  those  of  the  membrane;  but  as  the  pitch 
of  the  tones  is  dependent  upon  the  times  of  vi- 
bration of  the  sounding  body,  the  lower  tones 
escape  our  notice,  whue  the  higher  ones  are 
especially  noticed. 

"Up  to  the  present  the  reproduction  of  the 
tones  is  indeed  weak,  and  words  cannot  be  re- 
produced. We  leave  here  the  question  as  to 
whether  this  hereafter  will  be  successfully  ac- 
complished. 

"Mr.  Fritz,  instrument  maker,  has  lust  con- 
structed a  new  instrument  with  some  improve- 
ments, and  Prof.  BOttgcr  will  hereafter  make 
experiments  with  it  in  the  Physical  Society,  to 
which  we  shall  at  times  call  attention. 

Rets  Lbctubb. 

Jahre$beriM  de$  Phynkalischen  Vereins  tu 
Frardtfurt  am  Main,  fOr  doi  Beehnungs  Jahr, 
1860-1861. 

(Yearly  Report  of  the  Physical  Society  at 
Frankfort-a-M,,  1860-1861,  pp.  57-64,  pub- 
lished in  1832). 

**0n  Teig>honyhy  means  of  the  Oalvanie  Our- 
rent Jb^  Fmip  Beit." 

"The  extraordinary  results  In  the  field  of 
telegraphy  have  probably  often  raised  the  ques- 
tion. If  it  miffbt  not  lie  possible  to  transmit 
musical  tones  themselves  [Tonsprache]  to  a  dis- 
tance? Experiments  made  in  this  direction 
could  not,  however,  produce  anv  result  at  all 
satisfactory,  because  the  vibrations  of  sound- 
conducting  media  soon  lose  their  intensity  to 
such  an  extent  that  they  are  no  longer  apprecia- 
ble by  our  senses. 

"  A  reproduction  of  tones  [Tdnen]  at  certain 
distances  by  means  of  a  galvanic  current  has 
probably  been  thought  of ,  hut  the  practical  so- 
lution of  this  problem  has  certainly  seemed  tbe 
most  doubtful  to  the  very  persons  who,  &om 
their  knowledge  and  appliances,  were  in  tbe 
best  condition  to  attack  it  To  a  person  having 
only  a  superficial  knowledge  of  physics  the 
problem  presents  far  less  difficulties,  simplv 
because  the  most  of  them  are  unperceived. 
About  nine  years  ago  I  also  (having  an  extraor- 
dinary  enthusiasm  for  what  was  new,  and  an 
insufficient  knowledge  of  physics)  had  the  bold- 
ness to  attempt  the  solution,  but  was  soon  forced 
to  desist  because  the  very  first  experiment  con- 
vinced me  of  the  impossibility  of  its  solution. 

'*  Later,  after  further  study  and  experience, 
I  came  to  see  that  my  first  experiment  had 
been  a  very  rough  and  by  no  means  conclusive 
one;  I  did  not,  however,  follow  up  the  subject 
seriously,  because  I  did  not  feel  myself  equal 
to  the  difficulties  in  the  way. 

"Youthful  impressions,  however,  are  strone, 
and  therefore  not  easUy  effaced.  I  could 
never  get  rid  of  the  thought  of  that  first  ex- 
periment and  its  occasion,  notwithstanding  all 
tliat  reason  says  to  the  contraty,  and  thus,  haJf 
unwillingly,  this  project  of  my  youth  was  re- 
viewed in  hours  of  leisure,  the  mfficulties  and 
the  means  for  overcoming  them  were  weighed, 
but  for  the  present,  at  least,  no  experiment  was 
made. 

"  How  indeed  could  a  single  instrument  re- 
produce the  combined  effect  of  all  the  organs 
occupied  in  human  speech?  This  was  al^^ays 
the  cardinal  question;  finally  I  got  the  notion 
of  putting  the  question  in  another  waj. 
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"  How  is  &ur  ear  affected  by  the  totalitr  of 
vibrations  produced  by  the  organs  of  speech  all 
simultaneously  active?    Or,  more  generally, — 

' '  How  arc  we  affected  by  the  vibrations  ol 
several  simultaneously  sounding  bodies? 

"To  answer  this  question,  we  must,  in  tbe 
first  place,  understand  what  must  happen  in 
order  that  we  may  perceive  a  single  tone. 

"  Without  our  ear,  any  tone  is  nothing  elst 
than  a  recurrent  condensation  and  rarefaction 
of  some  body  repeated  at  least  seven  or  cdght 
times  in  a  second.  K  this  occurs  in  the  same 
medium  in  which  we  are,  the  membrane  of  the 
ear  is  at  each  condensation  forced  towards  the 
middle  ear,  to  be  moved  at  the  subsequent 
rarefaction  in  the  opposite  direction.  These 
vibrations  produce  a  synchronous  raisinir  and 
falling  of  the  hammer  upon  the  anvu  (ac- 
cording to  other  authorities,  an  approach  or 
receding  of  the  ear-bone  particles),  and  a  sim- 
ilar number  of  tremors  in  the  fluid  of  tbe 
cochlea,  in  which  the  filaments  of  the  audi- 
tory nerve  are  distributed.  The  greater  tbe 
condensation  of  the  sound-conducting  medium 
at  any  given  moment,  the  greater  is  Uie  ampli- 
tude of  vibration  of  the  membrane  and  ham- 
mer, and  consequently  the  more  powerful  the 
blow  upon  the  anvil  and  the  vibration  of  the 
nerves  by  means  of  the  fiuid. 

"The  office  of  our  organs  of  hearing  is, 
therefore,  to  transmit  with  certainty  up  to  the 
auditory  nerve  every  condensation  and  rare- 
faction occurring  in  the  surrounding  medium. 
But  the  office  of  the  auditory  nerve  is  to  bring 
to  our  consciousness  the  vibrations  of  matter 
which  have  occurred  in  a  given  time,  both  as 
regards  number  and  amplitude.  Here,  for  the 
first  time,  certain  combinations  receive  a  name; 
here,  certain  vibrations  are  Umu  or  Jimef 
(TUnA  Oder  Mtsstdne). 

"  What  our  auditory  nerve  perceives^  then, 
simply  the  effect  of  a  force  coming  within  tbe 
range  of  consciousness,  and  this  force  can  be 
represented,  both  as  to  duration  and  magnitucte, 
graphically  by  a  curve. 

"Let  a  b  represent  any  given  time,  and  tbe 
curve  above  the  line  condensation  (f),  the  curve 
below  the  line  rarefaction  ( — \  theu  any  <»di- 
nate  raised  from  the  end  of  any  abscissa  will 
represent  the  degree  of  condensation,  at  tbe 
time  represented  by  its  base,  in  consequence  of 
which  tbe  drum  of  the  ear  vibrates. 


"  Our  ear  can  under  no  circumstances  ap- 
preciate more  than  can  be  represented  hj  these 
curves,  and  this  indeed  is  entirely  sufficient  to 
give  us  a  clear  perception  of  any  tone  [ton]  or 
any  combination  of  tones. 

^*If  several  tones  [TOne]  are  produced  at 
the  same  time,  the  conducting  meaiuni  is  sab- 
iected  to  the  influejce  of  several  simultaneous 
forces,  and  tbe  two  following  laws  will  bold 
good:  if  tbe  forces  act  all  in  the  same  direction, 
Uie  amplitude  is  proportional  to  the  sum  of  the 
forces,  if  the  forces  act  in  opposite  directloos, 
the  amplitudes  are  proportional  to  tbe  differ- 
ence of  the  opposing  forces. 

"  If,  for  example,  in  the  case  of  three  tones, 
we  draw  the  curve  of  condensation  of  each 
separately,  then  by  a  summation  of  tbe  ordi- 
nates  of  corresponding  abscissas,  we  can  de^ 
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teriniiM  new  ordinates  and  develop  a  new  corre, 

wbi^  mi^t  be  called  the  oombiDation  corre. 

Tbis  represents  exactly  what  our  ear  perceives 

of    Uie   three  shnultaneous  tones.    The  fact 

Cbftt  the  musician  can  distinguish  the  three 

tones  iieed  not  surprise  us  any  more  than  the 

fact  that  any  one  acquainted  with  the  theory 

of  colors  can  in  green  discover  blue  and  yel- 

lour;    but  the  combination  curves  in  Plate  L 

•bow  that  this  difficulty  is  a  slight  one,  for  hi 

curves  all  the  lelations  of  the  components 

ively  recur.    In  the  case  of  chords  of 

than  three  notes  the  relations  are  not  so 

ic^dilj  seen  from   the  drawins,  Plate  11.,  for 

example.    In  the  case  of  such  chords,  bow- 

erer.  the  skilled  musician  also  finds  difficulty 

In  recognizing  the  separate  notes. 

'  *  Plate  IlL  illustrates  discord  pissonanzl. 
W  Uy  discords  impress  us  unpleasantly  I  will 
Uemwe  my  readers  to  Judge  at  tbis  time,  though 
I  ntay  perhaps  return  to  the  subject  subse- 
^taeotijr  in  another  paper. 

t2«   C.& 


*' From  the  preoedingit followi: 

"  Firtt,  Every  tone  [Too]  and  ereiy  combi- 
nation of  tones,  on  striking  our  ear,  causes 
vibrations  on  the  drum  of  the  ear,  the  suooea- 
sion  of  which  may  be  represented  by  a  curve. 

"  Second,  The  succession  ot  these  vibrations 
alone  gives  us  a  conception  (sensation)  of  the 
tone,  and  every  alteration  changes  the  concep- 
tion (sensation). 

**  As  soon,  then,  as  it  is  possible  to  produce, 
anywhere  and  in  any  manner,  vibrations  whose 
curves  shall  be  the  same  as  those  of  any  given 
tone  or  combination  of  tones,  we  shall  receive 
the  same  impression  ss  that  lone  or  combina- 
tion of  tones  would  have  produced  on  ub. 

'*  With  the  above  principles  as  a  found. it  ion, 
I  have  succeeded  in  constructing  an  apparatus 
with  which  I  am  enabled  to  reproduce  the 
tones'of  various  instruments,  and  even  to  a  oei 
tain  extent  the  human  voice.  It  is  very  simple, 
and  by  means  of  the  figure  wHl  be  easily  un- 
derstood from  the  following  explanation : 
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*'  In  the  cubical  block  of  wood  ntuvwx 
99% 


there  is  a  conical  perforation  a,  doeed 
end  by  a  membrane  b  (pig's  intestine),  upon  the 
middfe  of  wbich  there  is  cemented  a  oondud- 
ing  strip  of  platinum;  this  is  connected  with  the 
binding  screw  p  [auf  deren  Mitte  efai  strooileit- 
endes  8treifcben  Platin  festgeklittet  ist  Die- 
ses stebt  mit  der  Elemme  p  in  YerfoindaDg]. 
From  the  binding  screw  n,  another  thin  strip  ci 
metal  [ein  dQnnes  MetaUstreifchen]  extends  un- 
til over  the  middle  of  the  membrane,  and  ends 
here  in  a  platinum  wire  placed  at  ri^t  angles 
to  its  length  and  surface. 

*'From  the  binding  screw  p,a  conducting  wire 
runs  through  the  battery  to  a  distant  station, 
being  connected  with  a  coQ  of  silk-coirarea 
copper  wire,  and  this  again  is  connected  with 
a  conductor  leading  back  to  the  binding  screw 
n. 

Itt  U.8. 


<m; 


TSLKPHOHB  CaASI. 


pf#»#«t  rrr. 


"The  coil  at  tlie  distant  statioD  is  about  six 
toches  long,  is  composed  of  six  layers  of  fine 
wire,  and,  as  a  COTe  in  its  centre,  hasaknittinff 
needle  which  projects  about  two  Inches  at  both 
ends.  By  means  of  the  projecting  euds.  the 
coil  rests  upon  two  bridges  of  a  resonant  case. 
<A11  this  part  can  of  course  be  replaced  by  any 
other  apparatus  by  means  of  which  the  well 
known  ^  galvanic  tones'  can  be  produced). 

*'  If,  now,  tones  or  combinations  of  tones 
are  produced  in  the  neighborhood  of  the  block, 
so  tnat  sufficiently  powerful  waves  enter  the 
opening  a,  then  these  sounds  cause  the  mem- 
brane J^to  vibrate.  At  the  first  condensation 
the  hammer-like  wire  d  is  pushed  back;  at  the 
rarefaction  it  cannot  foUow  the  retreating 
membrane,  and  the  current  traversing  Uie  strips 
remaiDs  broken  [Strom  bleibt  so  limge  unter- 
bffodien  bis,  Ac.],  until  the  membrane  forced 
by  a  new  condensation  again  presses  the  stiip 
<proceeding  from  p)  against  a.  In  this  way 
ottch  sound-wave  causes  a  breaking  and  closing 

(ein  Oeifnen  und  ein  Schliessen]  (3  the  current 
Stromes]. 
*'  At  each  closing  [Schliessen]  of  the  circuit 
(Kefte]  the  atoms  of  the  iron  wire  inside  the 
distant  spiral  are  moved  away  from  each  other 
KPoiaaet  Moner.  page  804.  Vol.  IL,  fifth  edi- 
doo);  on  breaking  the  circuit  [beim  Unter- 
bre^ien  des  Stromesl  these  atoms  seek  to  re- 
nin their  position  of  equilibrium.    When  this 
bsppeos,  in  consequence  of  the  reciprocal  ac- 
tSoM  of  elasticity  and  inertia,  a  number  of 
▼ibrations  are  proauced,  and  they  give  the  longi- 
tudinal sound  of  the  rod  (see  as  above).    This  is 
the  case  if  the  making  and  breaking  of  the  cur- 
rent [Unterbrechungen  und  8chlic«sungen  des 
i^troaies]  occur  with  comparative  slowness.    If 
tbey  occur  more  rapidly  than  the  oscillations  of 
tbe  iron  core,  due  to  its  elasticity,  the  atoms 
canooc  complete  their  course.    The  paths  de- 
Kcribed  become  shorter  in  proportion  as  the  in- 
lermpUoos  are  more  frequent,  but  then  are  Just 
mm  Domerous  as  these. 

"  Tbe  iron  wire  no  longer  gives  its  longitu- 
dinal  normal  tone,  but  a  tone  whose  pitch 
corresponds  to  the  number  of  the  interruptions 
PL*  nterbrechungen]  (in  a  given  time);  this  is  tbe 
^ttfoe  as  saying  that  ths  rod  reproduce$  ths  Ume 
(Too J  impremed  upon  the  interrupter  [dem  Un- 
•erUrecfaungsapparat].  The  intensity  also  of 
tfal»  tone  Is  proportional  to  that  of  the  original 
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one,  for  in  proportion  as  this  is  more  intense  the 
motions  of  the  membrane  are  greater:  the  mo- 
tions of  the  hammer,  also,  and  finally  the  time 
during  which  the  circuit  remains  opened,  is 
greater,and  consequently,  up  to  a  certain  limit, 
the  motions  of  the  atoms  in  the  reproducing 
wire  are  greater,  we  perceiving  them  as  greater 
vibrations,  in  lust  the  same  way  as  we  would 
have  perceived  the  original  sound-wave. 

*'  As  the  length  of  the  conducting  wire  can 
undoubtedly  be  made  as  great  as  in  mrect  teleg- 
raphy, I  have  called  my  mstrument 'telephone.' 

**  pfow  in  reference  to  the  capabilities  of  the 
telephone,  it  may  be  stated  that  I  was  enabled 
to  render  audible  to  the  members  of  a  large  as- 
sembly (The  Physical  Society  at  Frankfort-a- 
M.),  melodies  which  were  sung  (not  very  loud) 
into  the  apparatus  in  another  house  (three  hun- 
dred feet  away),  with  closed  doors. 

"  Other  experiments  showed  that  th&  sound- 
ing wire  was  capable  of  reprodudng  complete 
chords  of  three  tones  of  a  piano.upon  which  the 
telephone  was  placed,  and  that  it  reproduces 
equally  well  the  tones  of  other  instruments,  ac- 
cordion, clarinet,  horn,  organ-pipes,  dec,  pro- 
vided that  the  tones  are  within  the  compass  F — L 

**  Of  course,  in  all  experiments,  sufficient  pre- 
cautions were  taken  to  insure  Uiat  there  was 
no  direct  conduction  of  sound.  This  is  very 
easily  done  by  making  a  momentary  short  cir- 
cuit immediately  in  front  of  the  coil,  by  which 
means  its  action  is  temporarily  interrupted. 

"  Hitherto  it  has  not  been  possible  to  repro- 
duce the  tones  of  human  speech  [Tonsprache 
des  Menschen]  with  a  distinctness  sufficient  for 
every  one.  Tne  consonants  are  for  the  most 
part  reproduced  pretty  distinctly,  but  the  vow- 
els as  yet  not  in  an  equal  degree.  The  cause 
of  this  I  will  attempt  to  explam. 

"According  to  the  experiments  of  Willis, 
Helmholtz,  and  others,  vowel  tones  can  be  pro- 
duced artificially,  if  the  vibrations  of  one  body 
are  from  dme  to  time  augmented  by  those  of 
another,  somewhat  as  follows: — 

*'  An  elastic  spring  is  set  in  vibration  by  the 
blow  of  a  tooth  on  a  toothed  wheel;  the  first 
vibration  is  the  greatest,  and  each  subsequent 
one  is  smaller  than  the  preceding. 
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*'  If,  after  a  few  vibrations  of  Uub  kind  (the 

2 ring  not  coming  to  rest  in  the  mean  time}, 
e  tooth  wheel  imparts  a  new  stroke  the  fol- 
k>wing  vibration  will  be  again  a  maximum,  and 
■oon. 

"  The  pitch  of  the  tone  produced  in  this  way 
depends  upon  the  number  of  vibrations  in  a 
riven  time,  bat  the  character  of  the  tone  upon 
me  number  of  swellings  [AnschweUungenj  in 
the  same  time.  Two  vowels  having  the  same 
pitch  would  differ  in  about  the  way  represented 
by  the  curves  (figs.  1,  2),  while  the  same  tone 
without  any  vowel  character  would  be  repre- 
sented ^^  the  curve  (Fig.  8>. 


' '  Our  origans  of  speech  probably  produce  the 
vowels  in  ttie  same  manner,  throuj|n  the  com- 
bined action  of  the  upper  and  K>wer  vocal 
chords,  or  of  those  latter  and  the  cavity  of  the 
mouth. 

"Mt  apparatus  reproduces  the  number  of 
vibrations,  but  with  an  intensity  much  less 
than  that  of  the  odginal  ones;  though,  as  I 
have  reason  to  believe,  to  a  certain  degree  pro- 
portional among  themselves.  But  in  the  case 
of  these  genenuly  small  vibrations,  the  differ- 
ence between  larse  and  small  vibrattons  is  more 
difficult  to  peroe^e  than  in  the  case  of  the  orig* 
faial  waves,  and  the  vowel  is  therefore  more  or 
less  indistinct 

*'  Whether  or  not  my  views  as  to  the  curves 
corresponding  to  sound  combinations  are  cor- 
rect could  perhaps  be  decided  by  means  of  the 
new  phonautograph  of  Duhamel  ('Yierordt 
Physiology,'  page  3^. 

^  It  may  be  that  for  the  practical  application 
of  the  telephone  much  ren&ains  to  be  done;  for 
physics  it  has  already  sufficient  interest,  from 
the  fact  that  it  opens  a  new  field  for  research. 
Friedrichsdorf,  near  Frankfort-a-M.,  Decem- 
ber, 1861.- 

Bed  BMHtum  cf  1862. 

Fariichritte  der  Pkifiik^  XF27.,/or  1861,  pp. 
171-8. 
Ph.  ReiB.    TeUphonff  by  tneam  qf  the  Eleetrie 

Ourrent, 

(Annual  Report  of  the  Physical  Socie^  of 
Frankfort-on-the-Main,  1860-1.  pp.  67-64.) 

"  By  the  name  '  Telephone,'  the  author  des- 
ignates the  following  apparatus  of  his  own  con- 
struction by  means  of  which  and  with  the  help 
of  the  galvanic  current  he  is  enabled  "to  repro- 
duce at  a  distance  Uie  tones  [T5ne]  of  differ- 
ent instruments  and  even  to  a  certain  degree 
the  human  voice." 

'*  A  wooden  cube  is  bored  throu^  fsom  one 
of  the  faces  to  the  opposite  one,  the  cavity  tak- 
ing the  shape  of  a  cone;  the  smaller  opening  is 
closed  by  means  of  a  membrane  (hog's  intes- 
tine, SchweinsdQnndarm).  On  the  middle  of 
the  membrane  and  parallel  with  It  is  a  thin 
strip  of  platinum  cemented  fast  at  one  end 
whust  the  other  end  is  held  by  a  binding  post 
[EHemme]  p.  From  another  binding  post  q  ex- 
Cends  a  ainular  thin  strip  of  metal  as  far  as  over 
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the  centre  of  the  membrane,  and  carries  a  bttlc 
platinum  wire  directed  towards  the  membrane 
at  right  angles  to  the  strip  and  the  surface  of 
the  membrane.  From  binding  post  p  a  con- 
ductor leads  through  a  battery  to  adisuuitooi], 
which  again  is  connected  by  another  wire  to 
binding  post  q. 

"The  cofl  at  the  distant  station  is  about  six 
inches  long,  consists  of  about  six  layers  of  thin 
wire,  and  encloses  as  a  core  a  knitting  needle 
whidi  protrudes  about  two  Indies  at  cich  end. 
By  these  protruding  ends  the  coil  is  supported 
on  two  bridges  of  a  sound-board.  If,  now,  tones 
or  combinauons  of  tones  are  produced  in  the 
sicinity  of  the  large  opening  of  the  conical 
uivity  so  that  sufficiently  strong  waves  enter 
it,  these  waves  will  set  the  menibrane  into  vi- 
^"ations;  by  the  outward  motion  of  kbe  meoi- 
brane  the  platinum  strip  cemented   on  it  k 
pressed  agamst  the  hammer-shaped  wire  4  and 
the  galvanic  current  [Strom]  Is  doaed  {g^ 
schlossen];  by  the  Inwud  mooon  of  the  meoa- 
brane  the  current  Is  rec^iened.    The  allemate 
msffnetizings  and  dema^oetizinjra  of  the  core 
of  me  coil  resulting  therdrom  wul  bring  f Mth, 
If  the  alternation  is  slow,  the  Icmgltodlnal  tone 
of  the  core,  and  if  the  alternation  [Aufelnand- 
erfolge]  is  quicker,  a  longitudinal  -Hbratioii  of 
the  same,  the  poiod  of  which  corresponds  lo 
the  period  of  the  Interruptions  of  the  current 
[XJnterbrechungen  des  stromesj  or  of  the  vibra- 
tions of  the  membrane,  and  oonsequeatly  to 
the  rate  or  pitch  of  the  tone  which  eotered  the 
conical  cavity.    That  means,  aeoc»ding  to  the 
author,  that  "The  rod  [Stab]  rqnoduoea  the 
tone  which  was  Impressed  upon  the  loter- 
rupting  apparatus  [Unterbrechungsapparat).'* 
"The  strcmgth  of  this  tone  is  also  propcvtiofi- 
ate  to  the  original  tone,  for,"  as  the  author, 
though  not  very  accurately,  explains:   "  The 
stronger  this  is  the  greater  the  motion  of  the 
little  hammer,  the  greater  finally  the  time  dur- 
ing which  Uie  dnmit  remains  open,  and  con- 
sequently the  greater,  up  to  a  certain  limit,  the 
motion  of  the  atoms  in  the  reproducing  rod, 
which  motions  affect  us  as  greater  vibrations,  aa 
the  original  wave  itself  would  have  done."    By 
means  of  this  tdephone  the  author  made  audible 
to  the  members  of  a  large  meeting  of  the  Physi-. 
cal  Sodety  In  Frankfort-a-M.,  mdodies  song 
not  very  loud  Into  the  apparatus,  in  a  house  sit- 
uated about  800  feet  distant,  with  dosed  doora. 
'*Other  trials  showed  that  the  resoundingrod 
is  capable  of  reprodudng  full  diords  (Drei- 
kltoge]  of  a  piano  on  which  the  tdepbooe  rests, 
and  that.  In  short,  it  reproduces  just  as  well 
the  tones  of  other  instruments,  such  as  the 
harmonica,  darinet,  horn,  organ  pipe,   Ac, 
provided  the  tones  are  within  a  certain  range, 
rrom  F  to  f*  or  thereabout. 

"As  a  matter  of  course,  sufficient  care  waa 
taken  to  ascertain  whether  direct  transoUsston 
of  the  sounds  had  not  a  share  in  the  result. 
This  was  ascertained  very  simply  by  estabtiah- 
ing  for  a  given  Ume  a  good  shunt  circuit  di- 
rectly before  the  opil,  in  conseouence  of  whi<^, 
of  course,  the  activity  of  the  latter  ceased  for 
that  time. 

"It  was  not  possible  thus  far  to  reproduce 
spoken  tones  [Tonsprache  des  MenschenJ  with  a 
distinctness  satisfactory  to  all;  the  oonaoomnts 
are  for  the  most  part  distinctly  reproduoed,  tlie 
vowels  not  in  the  same  degree."  The  author  ai- 
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tempto  to  eiplain  this  imperfect  reprodnctioQ 
of  the  Toweb  bv  saviDg  that  the  apparatus  re- 
oroduces  the  yioratioDS  to  a  certain  extent  in- 
aeed  with  proportionate,  but  also  reduced, 
strength,  and  the  ear  can  no  longer  satisfac- 
torily discern  the  relation  of  the  proportion- 
atelv  great  vibrations  which  determine  the 
pitch  [TonhOhel  to  the  small  vibrations  on 
which  vocal  quslitj  [vocal  Farbe]  depends." 

BeU-Legat  Article. 

Zeitichrm  det  DeuUch-Oesterreiehisehm  Td- 
egraphai-VereiPi,  Berlin,  1862,  Vol.  IX. p.  1S5. 

(Journal  of  the  Glerman-Austrian  Telegraph 
Association,  V.  9,  p.  125,  1862.) 

Chneerning  the  reproduction  qf  eounde  by 
metme  ofgaltanieeieitTicity:  by  F.  Le^at,  Royal 
Pmeeian  Telegraph  Inspector  at  Caeiel,  accom- 
panied by  eopperpkttci  VlII,  and  IX, 

"It  BUght  not  be  uninteresting  to  make 
known,  in  wider  circles,  the  following  ideas 
lately  communicated  bv  Mr.  Philip  Reis  to  the 
Society  of  Physics,  and  to  the  meetings  of  the 
Free  German  Institute,  at  Frankfort-on-the- 
Main,  concerning  the  reproduction  of  tones 
[Tduenl  by  means  of  galvanic  electricity,  and, 
also,  wnat  has  been  hitherto  accomplished 
towards  the  realization  of  this  project,  in  order 
that  the  accumulated  experiments  may  serve 
as  a  foundation  to  build  upon,  and  that  the 
capacity  of  the  electric  current;  which  by 
human  ingenuity  has  already  been  made  ser- 
viceable for  correspondence,  may  be  developed 
In  this  direction  also. 

"In  this  essay  we  shall  not  deal  with  the 
decCric  current  as  to  its  capacity  for  operating 
telegraphic  apparatus  of  whatever  construc- 
tion for  the  reproduction  of  vitibie  signs,  but  of 
the  application  of  this  current  to  the  produc- 
tion of  audible  signals,  of  tonee  [TOnenj. 

"The  air  waves,  which  by  acting  upon  the 
ear  excite  in  us  Uie  sensation  of  sound  by 
primarily  setting  the  tympanum  of  the  ear 
mto  vimtory  motion,  are,  as  is  well  known, 
transmitted  to  the  interior  parts  of  the  ear  ana 
to  the  auditory  nerves  there  located  by  means 
of  a  lever  apparatus  of  wonderful  aelicacy, 
the  auditory  bones  (hammer,  anvil,  stirrup); 
and  the  attempt  to  reproduce  tones  therefore 
depends  upon  this:  to  actuate  an  artificial  im- 
itsiion  of  tnis  lever  apparatus  by  means  of  the 
vibrations  of  a  membrane  corresponding  to  the 
membrane  of  the  ear  drum,  and  thereby  to 
open  and  close  [zum  Oeffnen  u.  Schliessen]  a 
galvanic  circuit,  connected  with  a  distant  sta- 
Uon  by  a  metallic  conductor. 

"Baore  describing  the  apparatus  to  be  used, 
it  would  be  proper  to  inquire  how  our  ear  ap- 
prehends the  vibrations  of  any  one  particular 
tone,  and  the  combined  vibrations  of  all  sim- 
ultaneous tones  acting  upon  it,  because  there- 
by we  may  determine  we  operations  which 
are  to  be  performed  by  the  transmitting  and 
receiving  apparatus  in  the  idation  of  the  prob- 
lem. 

"Examining  first  the  processes  which  take 
place  in  order  that  the  human  ear  may  appre- 
hend any  single  tone,  we  find  that  each  tone  is 
the  result  of  alternate  rarefactions  and  conden- 
sations repeated  within  a  fixed  time.  If  this 
operation  occurs  in  the  same  medium  in  which 
the  ear  is  placed,  then  at  each  condensstion 
ibe  membciDe  Is  xoroed  toward  th«  cavity  of 


the  drum,  and  toward  the  opposite  side  at  each 
rarefaction. 

"These  vibrations  cause  correspoDdlDg 
movements  in  the  auditory  bones,  and  are 
thereby  transmitted  to  the  auditory  nerves. 

"Tbe  greater  the  degree  of  conaensation  of 
the  sound-conductine  medium  is  at  a  given 
time,  the  greater  will  be  the  amplitude  of  vi- 
bration of  the  membrane  and  auditory  bones, 
and  the  greater  the  consequent  result;  and  in 
the  opposite  case,  so  much  the  weaker. 
Hence  it  is  evidently  the  function  of  the  aud- 
itory apparatus  to  impart  with  faithfulness 
to  the  auditory  nerves  every  condensation  and 
rarefaction  which  occurs  m  the  surrgunding 
medium.  On  the  other  hand,  the  function  of 
transmitting  to  our  consciousness  both  the 
number  and  amplitude  of  the  resulting  vibra- 
tions occurring  within  a  given  time  devolves 
upon  the  auditory  nerves. 

"It  is  here,  in  our  consciousness,  that  a  cer- 
tain complex  phenomenon  receives  a  specific 
name;  it  is  here,  in  our  consciousness,  that  the 
transmitted  vibrations  become  tones  [TOnenl. 

"Accordingly,  that  which  is  apprehended  by 
the  auditory  nerves  is  the  effect  of  a  force, 
reaching  to  our  consciousness,  and  which  can 
be  made  more  easy  of  comprehension,  as  to  its 
duration  and  strength,  by  graphical  delinea- 
tioo. 

"For  examp1e,let  the  length  of  the  line  a ^ 

represent  a  definite  period  of  time,  the  curves 
above  this  line  the  conden«ations(f ), 


a  ^-V-/- 


and  the  curves  below  this  line  the  rarefiuy 
tions(— );  then  every  ordinate  erected  at  the 
end  of  any  abseil  will  indicate,  at  the 
moment  of  time  indicated  by  this  abscissa,  the 
deg^ree  of  condensation  in  consequence  of 
whidi  the  membrane  of  the  drum  vibrates. 

"  The  ear  is  not  capable  of  perceiving  more 
than  can  be  represented  in  this  way,  or  mor» 
than  can  be  represented  by  similar  curves;  this 
is,  however,  sufficient  to  convey  to  our  con- 
sdousness  any  single  tone  [Tool  or  any  re- 
quired combinations  of  tones.  For  if  several 
tones  are  generated  simultaneously,  then  the* 
tone  impartin£[  medium  is  infiuenced  by  sev- 
eral forces,  actinff  at  the  same  time,  and  8ub> 
Ject  to  mechanicfu  laws. 

**  If  all  the  forces  act  in  the  same  direction, 
then  the  amount  of  motion  is  in  proportion  to 
tbe  sum  of  all  the  forces;  if  on  the  other  band 
the  forces  act  in  opposing  directions,  then  the 
amount  of  motion  ti  in  proportion  to  the  differ- 
ence between  the  opposing  forces. 

"  From  these  pnnciples  H  folloi|?8  that  the 
curves  representing  the  condensations  of  a  nun^ 
her  of  simultaneously  generated  tones  may  be 
combined  in  a  single  curve  of  condensation, 
which  will  indicate  with  precision  what  our 
ear  apprehends  through  the  reception  of  these 
simultaneously  acting  tones. 

"  The  objection  generally  made  to  this  prop- 
osition, that  a  muncian.  or  any  person,  is  able 
to  distinguish  the  simple  tones  out  of  which 
these  composite  curves  are  formed  or  arise, 
should  not  be  allowed  to  militate  against  it,  a» 
it  is  also  possible  for  some  who  are  familiar 
with  the  study  of  colors  to  dlstingulab,  ia 
green,  for  example,  the  miztutc  of  yellow  and 
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tilne,  Id  their  varied  shades:  ai>d  the  one  phe- 
nomenon u  wen  as  the  other  ia  referable  to  the 
fact  that  each  observer  Is  very  famUtar  with 
the  factors  of  that  product  which  haa  been  con- 
veyed to  bis  coDsciousnesa. 

"  Bj  the  eiplauatloae  heretofore  given,  it  Is 
easy  to  conslrnct  the  curve*  repnaenling  the 
condenaationa  of  varioua  tones,  chords,  Ac., 
and  a  few  examples  are  given  by  way  of  fllua- 

__....  lithe 

{iroportions  of  the  components  rocur  success, 
rely. 

"  Fie.  3  represents  a  similar  curve  formed  of 
more  than  Uiree  tones;  in  this  case,  however, 
it  is  no  longer  prisaible  to  represent  the  propor- 
tions so  clearly  in  the  drawing,  yet  an  experi- 
enced musician  will  be  able  lo  discern  them 
«vcn  here,  althoiigb  in  practice  it  migbt  be 
dilBcult  for  him  to  recognize  the  separate  tones 
in  such  a  chord. 

"The  advantage  of  representing  the  opera- 
tion of  tones  upon  the  bumaa  ear  after  this 
manner  Is  that  it  gives  the  clearest  view  pos- 
sible of  the  course  of  tlie  process;  the  repre- 
sentation here  given  also  ehows  why  a  discord 
[Disaonanz],  ng.  8,  must  affect  the  ear  dis- 
agreeably. 

"  This  apparent  digression  from  the  subject 


produce  at  any  place  the  tones  wbldi  have  betn 
generated  at  another  plac& 

"In  Plate  IX,  Fig.  4,  A  Is  the  tone  ttsna- 
mltter  [TonangeberJ,  and  B  the  tone  receiver 
[TonempfSn^^,  and  these  two  instruments 
are  set  up  at  different  slatlons.  I  must  observe 
at  the  outset  that  the  arrangement  of  the  in- 
struments for  Bending  backwards  and  forwards 
is  omitted  for  itreater  clearness;  and  lilcewise, 
as  the  whole  tblnL'  is  not  presented  as  a  com- 
pleted fact,  but  only  to  call  to  the  notice  of  a 
wider  circle  what  haa  been  already  ascertained, 
the  possibility  of  the  working  of  the  apparatus 
at  a  distance  greater  than  the  limitea  direct 
working  allocs  at  present  Is  left  out  of  consid- 
eration, since  these  points  are  easily  accom- 
plUbed  by  mechanical  arransementfi  and  since 
the  moat  important  facts  of  the  phen 
treated  are  not  influenced  thereby. 

"  Let  us  now  turn  to  the  tone  t 
Fig.  4,  A.  This  on  the  one  hand  is  connected 
by  the  melaltic  conductor  with  the  lone  re- 
ceiver, Fig.  4,  B,  at  a  neighboring  station;  on 
the  other  hand  it  is  connected  by  meana  of  the 
electric  battery  C  with  the  torth,  or  with  the 
metallic  return  conductor.  The  tone  trans- 
mitter. Fig.  4,  A,  consists  of  a  conical  tube  a  b, 
about  15  centimetres  in  length,  having  a  frc»it 

opening  of  about  10  centimeUea,  and  a 

opening  of  about  4  cf  "■"' 


under  consideration  was  necessarv  to  demon- 
strate that  as  soon  as  we  are  able,  in  any  place 
and  in  any  manner,  to  reproduce  vibrations  of 
such  curves  end  intensities  as  are  m[uivalent  to 
the  curves  and  intensities  of  the  vibrations  of 
any  particular  tone,  or  of  any  particular  com- 
bination of  tones,  we  shall  have  the  same  im- 
pressions as  were  produced  upon  us  by  this 
original  lone,  or  these  original  combinatlona  of 

"  The  apparatus  described  hereafter  offere 
the  possibility  of  producing  these  vibratioos  in 
every  manner  desired;  and  by  the  use  of  gal- 
vanic electricity  it  is  possible  lo  evoke,  at  any 
distance,  vibrations  like  [gleiche]  those  which 
have  been  so  produced,  and  In  this  way  to  re- 


"It  appears  by  practical  experiments  that 
neither  the  material  of  this  tube  nor  any  in- 
crease in  its  length  influenced  the  accuracy  of  ibe 
action  of  (he  apparatus.  An  enlargement  of 
the  diameter  of  the  tube  impairs  the  workin;; 
of  the  apparatus,  and  it  is  desirable  thai  the 
Inner  surface  of  the  tube  be  as  smooth  as  poe- 
fflble.  The  smaller  or  rear  end  of  the  lube  is 
closed  by  a  collodion  membrane  o.  and  upon 
the  centre  of  the  circular  surface  of  this  mem- 
brane  rests  one  end  e  of  the  lever  f  d.  the  sup- 

Eorting  point  e,  of  which  ia  suslainwi  by  a 
racket,  and  is  kept  iu  electrical  con nectiun  with 
the  metallic  conductor.  The  proper  lengths  of 
the  respective  arms  «  «  and  edot  this  lerer  ar« 
regulated  by  the  lawa  of  the  lever.  It  is  sd- 
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leer. 


TtLMnosm  OAsia 


▼(■■ble  (0  nuke  Um  aim  e  e  longer  tlua  the  arm 
»  d,  in  order  that  tbe  least  motion  M  e  ma; 
operate  witlt  gnateet  effect  at  d.  It  la  also  de- 
sirable that  the  lever  Itwlt  be  made  bb  light  ai 
pOMlbU,  that  It  may  follow  the  moveiiwiita  of 
tbe  membiBiie.  A117  Inaccoracy  in  the  open- 
tioa  of  the  lever  e  <f  io  this  respect  will  piodace 
false  tones  at  the  leceiTiog  ttaUoo.  WImh  Id  a 
state  of  rest  the  contact  at  d  7  is  closed,  and  a 
delicaie  spring  n  mnlntalnn  the  lever  in  thia 
positino. 

"  The  second  port  otthe  apparatus,  the  stand- 
ard/, coDsisti  of  a  metallic  support,  connected 
with  one  pole  of  the  battery  0,  the  other  pole 
of  which  is  connected  to  tbe  earth,  or  to  a 
metallic  return  wire  leading  to  Uie  other  station. 

■'UpOQ  tbeslBDdard/ls  BTTonged  a  springy. 
witli  n  contoct-polut  correspondiog  to.  the  con- 
tact-point d  of  the  lever  e  d;  the  position  of  g 
b  regulated  by  the  screw  h. 


"  la  order  not  to  impair  the  operatloD  of  the 
•pfMimlus  by  tbe  action  of  tbe  airwaves  against 
tbe  mar  side  of  tbe  merobimne.  It  is  desirable  to 
place  a  disc  of  about  fifn  centimetres  in  dlam- 
eWr  at  right  angles  to  tbe  longitudinal  axis  of 
tbe  tube  a  b;  ibto  disc  may  be  attached  to  tbe 
tube  by  a  fastening  surrounding  lis  outer  dr- 
cnmfernKe. 

'  ■  Tbe  Tone  receiver,  FIe.  4,  B,  consists  of  an 
electro- magnet  m  n>,  which  rests  upon  a  sound- 
fng-board  n  h;  fti  coll  i*  conoecled  respect 
Irelv  with  the  metallic  conductor  and  tbe  earth 
or  tbe  metallic  return  conductor. 

"Fadng  (be  elc 
taiw,  to  wblcb  is  1 
and  broad  lever  i. 

"Tbe  lever  <  wltb  tbe  armature  is  mupoided 
1£«  V.% 


paratus,  tbe  tone  receiver  may  be  placed  at 
of  the  focal  points  of  an  elliptical  chamber  of 
suitable  size,  and  the  listener  may  place  his 
ear  at  the  other  focus  of  this  chamber. 

'  'The  operation  of  the  apparatus  described  li 
as  follows: 

"When  at  rest  tbe  galvanic  circuit  [Eetle]  la 
closed.  When  the  air,  which  is  In  tbe  tube  a  A 
of  the  apparatus.  Pic.  4,  A,  is  alternately  con- 
densed and  rarefied,  by  speaking  into  it  (or  by 
singing  or  introducing  tbe  tones  of  an  inatru- 
ment),  a  movement  of  the  membrane  closing 
thesmaller  opening  of  the  tube  is  produ<^.  cor- 
responding to  such  condensation  or  nitefitct ion. 
The  lever  t  d  follows  tbe  iiiovemiTis  of  tlie 
membraQC,  and  opens  and  closes  [Oftnct  und 
schlieast]  the  galvanic  circuit  [Kelt*]  ut  rf^.  so 
that  at  each  condensation  of  tlic  air  in  thetul>e 
the  circuit  is  opened,  and  at  each  rarefaciion 
the  circuit  is  clnsed  [eio  OeSnen  und  ein 
Sdiliessea  erfolgt]. 

"In  consequence  of  this  operation,  the  eleo- 
tro-magnet  of  tbe  apparatus.  Fig.  4,  B,  in  ac- 
coidauce  with  tbe  condensatioDS  and  rarefac- 
tions of  tbe  column  of  air  in  tbe  tube  a  b.  Fig. 
4,  A.  la  coneapondingly  demagnetiied  and 
mafnetlsed  [demagnetlsut  and  magnetislrt] 
ana  the  armature  of  the  magnet  is  set  into  vi- 
brations like  those  of  the  membrane,  in  the  trans- 
mitting Bpparatns.  But  the  beam  [Balken]  i 
aitached  to  tbe  armature  communicatea  theae 
corresponding  vibrations  of  tbeonDaturetothe 
air  surrounding  the  apporalus  Fig.  4,  B,  which 
finally  transmits  the  vibrations  so  produced  to 
the  ear  ol  the  listener. 

"'\V'e  iinve  not  here  to  con^der  the  queatton 
of  the  trunsmisston  [Fortpflaniunr]  of  tonea 
by  means  of  the  galvanic  current,  out  only  of 


the  latter  place  a  similar  cause  is  produced,  and 
a  similar  effect  obtained.  It  must  not  be  Ig- 
nored, however,  ihat  while  the  apparatus  de- 
scribed reproduces  the  exact  number  of  tbe  orig- 
inal vibrations,  but  not  of  the  same  strength 
(die  gleiche  SlSrke  der  reproduclrten  Schwing- 
ungen  noch  nicbt  errcicht  wurde]:[and  that 
tbe  achievement  or  this  rt-aulii  is  reserved  for  an 
Improvement  of  the  apparatus. 

"In  consequence  of  the  imperfection  ot  the 
apparatus  at  this  time,  the  minor  dlfFerencesof 
the  original  vibrallonn  ate  distinguishable  with 
more  difSrullv — iliai  is.  the  vowel  sounds  ap- 
pear more  or  less  indistinct — inasmuch  as  MCb 
tone  depends  not  merely  upon  the  number  of 
Ibe  vibraiionaof  tbe  medium,  but  also  upon  Its 
condensation  and  rarefaction. 

"This  alsoeiplalns  why cbordsbod  melodies 
were  transmitted  with  marvelous  accuracy  in 
the  practical  experi menu  hitherto  mode,  while 
single  words  In  reading,  speaking,  ix.,  were 
less  distinctly  recognizable,  although  even  in 
these  the  Inflections  of  tbe  voice,  as  in  Inlerroga- 
tioo.  exdamatioD,  surprise,  calling,  etc.,  were 
clearly  reproduced. 

"There  is  no  doubt  that  the  subject  we  have 
been  considering  before  It  becomes  practically 
valuable  for  use,  wilt  mqnlre  txinsltlemble  Im- 
provement: It  will  espedally  be  necessary  to 
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perfect  the  mechanlBm  of  the  apparatos  to  be 
employed ;  but  I  am  oonvinced^by  repeated  prac- 
tical experiments,  that  it  is  of  the  greatest  theo- 
retic interest  to  pursue  these  investiffatioiis,  and 
also  that  a  deyclopment  of  practical  value  will 
not  elude  our  intelligent  century." 

Indubtbial  Gazbttb. 

^•Deutaehe  IndtutrieZeitung,  lS63,0hmnnitg, 
April  17, 1863,  No,  16,  page  184.  • 

"InduHricU  Queriet  far  ExdHng  Interut  and 
Eliciting  lUi^fxnues," 

"Of  late  there  has  been  talk  in  newsimpers 
about  producing  definite  tones  at  a  distance, 
dmilarty  to  telemii)hic  dispatches,  such,  for 
instance,  as  conducting  the  acoustic  effects  of 
an  inptrument  far  beyond  the  reach  of  the  au- 
dibility of  its  sound.  Do  these  communications 
rest  upon  actual  facts?" 

(From  same  Gazette.  May  1, 1868,  No.  18, 
page  208): 

"Answers.  Answer  to  question  in  No.  16, 
page  184.  Transmission  of  Tones  by  Electric- 
ity.  AccordlDff  to  'BOtt^s  Notizblatt/  1868, 
No.  6,  successful  e^q)enment8  in  'telephony' 
were  made  in  October,  1861,  at  Frankfort-a-M. 
by  Professor  Ph.  Heis,  so  that  it  seems  not  im- 
possible to  carry  on  conversations  at  miles  dis- 
tance, and  even  to  convey  the  voice  itself  with 
its  peculiar  undulations,  and  also  the  tones  of  a 
musical  instrument  Heretofore  the  voice 
could  be  reproduced  from  one  house  to  another 
only  for  a  distance  of  800  feet  by  means  of  a 
peculiar  and  ingenious  apparatus.  The  ar- 
rangement of  the  same  was  essentially  as  fol- 
lows: The  waves  of  sound  were  taken  up  by 
an  elastic  surface,  and  transmitted  to  a  liffht 
commutator  introiduced  into  the  circuit  of  a 
galvanic  battery  (einer  fedemden  Commutator 
eingescbaltet  m  den  Ldtungsdraht).  At  the 
other  end  of  the  line  was  introduced  a  coil  of 
copper  wire,  inside  of  which  was  an  iron  wire 
resting  upon  a  sounding  board,  that  was  thrown 
into  sonorous  vibrations  by  the  changes  of  cur- 
rent depending  upon  the  waves  of  sound." 

(May  29,  1868,  No.  22,  page  249.) 

**I%e  reproduetion  of  tones  by  electro-galtanie 
means  {mth  a  drawing  which  is  the  same  as  the 
drawing  of  the  apparatus  in  the  Legat  articU, 
No,  8,pp,  SS^^is,  supra), 

"Although  this  subject  has  already  been  dis- 
cussed by  us  (No.  18,  page  208),  on  account  of 
the  great  interest  it  offers  we  shall  return  to  it 
more  in  detail.  We  enclose  a  drawing  of  an 
apparatus  used  by  Mr.  Ph  Heis,  in  Fnmkfort- 
a-M,  taken  from  the  Zeitschrift  des  Deutsch- 
Oesterreichschen  Telegraphen  Yereins,  1862, 
folios  6,  7,  and  8.  We  take  the  liberty  of  fol- 
lowing the  lead  of  the  above-mentioned  source 
in  entering  into  a  short  discussion  of  the  nature 
of  tones. 

"The  undulations  of  the  air  that  excite  in  us,bv 
operating  upon  the  ear,  the  sensation  of  sound, 
by  setting  the  drum  of  the  ear  into  vibration, 
are  tranaiiitted,  as  is  well  known,  by  a  series 
of  levers  of  admirable  delicacy;  that  is,  by  the 
small  bones  of  the  ear  (hammer,  anvil,  and 
stirrup)  tc  the  inner  portion  of  the  ear,  and  to 
the  nerves  that  lie  at  that  point.  The  attempt 
to  reproduce  tones  depends  upon  the  follow- 
ing: To  set  in  motion  an  artificial  imitation  of 
this  series  of  levers  by  the  vibration  of  a  mem- 
brane which  takes  the  place  of  the  drum,  and 


to  make  use  of  them  to  open  and  cloee  a  gal* 
vanic  circuit  which  is  connected  by  a  metaUie 
conductor  with  a  remote  station. 

"If  we  take  into  considenUion  the  phenomeoa 
that  take  place  when  we  perceive  a  sound  by 
the  sense  of  hearing,  we  find  that  every  tone  i» 
the  result  of  rarefactions  and  condensations  of 
the  air  repeated  several  times  in  a  certain  peri- 
od. At  every  condensation  the  membrane  of 
the  drum  is  pressed  inwards,  and  at  every  rar^ 
faction  outwards.  These  vibrations  procluce  a 
simultaneous  motion  of  the  small  bones  of  the 
ear  and  a  consequent  transmission  to  the  nerves 
of  the  ear.  The  greater  the  compression  of  the 
sound-conducting  medium  at  any  particular 
moment,  the  grSoer  is  also  tiie  amplitude  of 
vibration  of  the  membrane  and  small  bones  of 
the  ear,  and  vice  versa.  The  object,  tberefoie» 
of  the  organs  of  hearing  is  totransDiitwith  cer- 
tainty the  rarefactions  and  condensatkms  of  the 
sound-conducting  medium  to  the  nerves  of 
hearing.  On  the  other  hand,  it  remains  their 
object  to  bring  to  our  perception  the  vibrationa 
occurring  in  a  given  time  with  reference  to 
number  as  well  as  to  amplitude.  It  is  only  in 
our  perceptions  that  a  given  combination  re- 
ceives a  definite  name;  that  vibrations  becoaie 
sounda 

"Anything  other  than  the  effect  of  suc^ 
single  vibrations  the  organs  of  heuing  are  uzi> 
able  to  take  up,  and  these  organs  themselves 
are  competent  to  perceive  sin^e  tones  as  well 
as  combinations  of  tones,  for  if  several  tonea 
are  produced  at  the  same  time,  the  sound-coo- 
ducting  medium  is  undA:  the  influence  of  sev- 
eral simultaneous  forces  which,  aocordine  to 
the  laws  of  mechanics,  can  be  replaced  by  a 
force  which  produces  the  same  effect  as  all  the 
single  ones  together.  If  all  the  forces  operate 
in  the  same  direction  the  magnitude  of  the 
motion  is  proportional  to  the  sum;  if  they  op- 
erate in  opposite  directions  the  majpiitude  of 
the  motion  is  proportional  to  the  difference  of 
the  opposite  forces.  In  that  way  several  aimiil- 
taneous  tones  operate  upon  our  hearing  sim* 
ply  by  a  definite  alternation  of  rarefactiona 
and  condensations  of  the  sound-conducthis 
medium  as  in  the  case  of  single  tones.  The 
tone  itself  depends  apparently  only  upon  the 
number  of  vibrations  and  the  power  upon  the 
amplitude  of  the  vibrations  (perh^w  also  ttie 
strength). 

"Now,  as  regards  the  apparatus,  the  upper 
figure  is  the  transmitter  and  the  lower  one  the 
receiver  or  reproducer. 

*  "The  transmitter  consists  of  a  metallic 
conical  pipe  a  b,  about  15  centimetres  in 
length,  10  in  diameter  at  a  and  4  in  diameter 
at  J.  Aib  the  op^iing  is  closed  by  a  mem> 
brane  o  of  coUodion  strcStched  tight  Upon  the 
centre  of  the  same  rests  the  end  e  of  lever  e 
d,  whose  fulcrum  is  placed  at  «  on  a  support 
The  lever  is  to  be  made  as  light  as  possible, 
and  its  arm  c  longer  than  its  arm  d,  so  that  the 
smallest  motion  at  e  will  operate  at  d  with  the 
greatest  amount  of  force.  In  the  oondition  of 
rest  the  contact  d  g  ia  closed  and  a  weak 
spring  n  holds  the  lever  fast  in  this  positioo  of 
lest  Besides,  there  is  attached  to  the  appara- 
tus a  metallic  standard  /,  connected  wita  one 
pole  of  the  battery,  while  the  other  pole  is  led 
to  the  ground  through  g.    On  the  standard  f 

C*  The  letters  refer  to  the  praoedliis  cmU) 
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is  secured  the  spring  /  opposite  the  contact- 
point  d  of  lever  edaid,  the  position  of  which 
(spring)  can  he  regulated  bv  a  screw  h, 

''The  receiver  consists  of  an  electro-magnet 
m  m  resting  upon  a  sounding-board  R,  and 
whose  coils  are  in  connection  with  a  metallic 
conductor  and  with  the  earth  at  E.  Opposite 
the  electro-magnet  is  an  armature  connected 
with  a  lever,  as  long  as  possible  but  light  and 
broad.  This  lever  is  fastened  to  the  support  k 
after  the  manner  of  a  pendulum,  and  its  mo- 
tions are  regrulated  by  a  screw  b  and  spring  g, 

"To  increase  the  efficiency  of  the  apparatus 
the  receiver  and  reproducer  can  be  set  up  in 
one  focus  of  an  elliptical  concavitv  of  proper 
size,  while  the  listening  ear  of  the  hearer  is 
placed  in  the  other  focus. 

"The  operation  of  the  apparatus  is  now  as 
follows:  The  tones  of  the  voice  or  of  an  in- 
strument are  conducted  into  the  conical  pipe  a 
b.  By  reason  of  their  vibration  the  membrane 
is  set  Into  similar  vibration,  and  in  this  way 
operates  the  opening  and  closing  of  the  electric 
conductor.  In  consequence  of  this  the  mag- 
net in  the  receiver  will  be  magnetized  and  de- 
magnetized corresponding  to  the  vibration  of 
the  tones,  and  the  armature  of  the  lever  i  is 
set  in  vibrations  corresponding  to  those  of 
membrane  o.  The  wide  surface  of  lever  i 
transmits  these  vibrations  to  the  air,  and  by 
this  means  they  reach  the  ear  of  the  hearer. 
In  this  transmission  of  tones,  the  only  question 
is  one  of  transmission  of  vibrations,  a  problem 
that  manieto-electric  telegraphy  is  certainly 
sufficiently  far  advanced  to  deal  with. 

"A  friendly  communication  was  sent  us 
some  time  ago  bv  Mr.  J.  F.  Quilling  of  Fran k- 
fort-a-M.,  according  to  which  the  capacity  of 
the  apparatus  to  transmit  tones  to  a  consider- 
able oistance  clearly  and  with  their  character- 
istic timbre  [Elangfarbe]  is  fully  established. 
Mr.  Q.  writes  us  that  by  means  of  the  tele- 

Saphic  conductor  with  which  the  apparatus  of 
r.  Ph.  Heis  was  connected,  two  remote  parts 
of  the  city  were  united,  and  although  it  was 
not  possible  with  the  present  construction  of 
the  apparatus  to  transmit  spoken  words  [ge- 
eprochenen  WOrter],  they  succeeded  so  well 
with  the  tones  that  were  sung  that  not  only 
were  the  melodies  of  songs  reproduo&d  dis- 
tinctly and  perfectly  at  a  tolerably  remote  sta- 
tion, but  known  voices  could  be  recognized. 
All  present  capable  of  judging,  Mr.  Q.  adds, 
who  availed  themselves  of  the  opportunity  of 
witnessing  the  experiment,  agmd  that  the 
possibility  is  before  us  of  making  one's  self 
undei-stood  verbally  at  any  distance  in  the  way 
shown  by  Mr.  Reis." 

B()ttoeb'8  Articlb. 

Bdltgefi  Polyteehnuches  Notizblatt,  1863, 
M.  61,  p,  81, 

On  tits  Transmission  of  Tones  at  any  desired 
Distance,  by  Means  of  Electricity,    (Telephony), 

"Two  decades  ago  the  pi-oblem  of  giving 
signs,  by  means  of  electricitv,  from  distances 
had  not  yet  been  entirely  solved.  Since  then 
telegraphy  has  reached  such  a  perfection  and 
telegraph  wires  have  so  greatly  spread  that 
even  the  keenest  desires  have  not  much  left  to 
ask  for. 

"Now  there  appears  a  first  earnest  trial  to 
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reproduce  tones  at  any  desired  distance,  \ff 
means  of  electricity. 

'^This  first  trial,  which  has  been  crowned 
with  success,  has  been  repeated  in  the  lecture 
room  of  the  Physical  Society  of  Frankfort-on- 
the-Main,  before  numerous  assembled  mem- 
bers, on  the  26th  of  October,  1861,  bv  Mr.  Ph. 
Reis,  teacher  of  natural  sciences  at  Friedrichs- 
dorf,  near  Frankfort.  Into  one  part  of  his 
apparatus,  located  in  a  building  about  three 
hundred  feet  distant,  and  having  all  the  doors 
and  windows  closed,  melodies  were  sunr,  but 
not  very  loudly.  The  same  could  be  neard 
by  the  members  in  the  lecture  room,  through 
the  second  part  of  the  apparatus. 

"These  wonderful  results  were  attained  with 
the  following  very  simple  apparatus:  A  small, 
Hght  box,  a  kind  of  hollow  wooden  tube,  has 
a  larger  opening  in  the  front,  and  a  smaller 
one  on  the  opposite  side.  The  latter  is  covered 
with  a  very  fine  membrane  (sausage  skin), 
and  the  same  is  tightly  stretched;  a  small,  flex- 
ible piece  or  strip  of  platina,  fastened  to  the 
wooa  of  the  box,  touches  the  membrane  at  its 
centre,  and  a  second  strip  of  platina  is  fastened 
by  one  end  to  the  wood  at  a  different  place, 
and  has  at  its  other  end  a  fine  horizontal  point 
touching  the  other  strip  of  platina,  where  it 
lies  on  tne  membrane. 

"As  is  known,  tones  are  produced  by  the 
rapid  succession  of  condensations  and  rarefao- 
tions  of  the  air.  If  the  vibrations  of  the  air, 
called  waves,  strike  the  thin  membrane,  they 
push  the  same  against  the  strip  of  platina  that 
touches  it,  and  then  allbw  it  to  immediately 
vibrate  back  into  the  hollow  cube  (called  the 
artificial  ear),  and  so  cause  the  membrane  to 
assume  forms  alternately  bent  towards  the 
cube  and  from  the  same.  The  strip  of  platina 
lying  against  the  membrane  is  thus  set  into  a 
swinging  motion,  so  that  it  is  alternately 
pres^  on  to  the  platinum  point  of  the  second 
strip  and  then  leaves  the  same. 

"If  one  of  the  strips  is  connected  by  a  wire 
to  one  of  the  poles  of  a  voltaic  battery,  and  the 
electricity  is  conducted  to  any  desired  distance 
by  a  wire  connected  to  the  other  pole  and  is 
then  carried  through  a  helix  six  inches  in 
leneth,  wound  with  six  layers  of  thin  silk-cov- 
ered copper  wire,  and  from  there  is  carried 
back  to  the  second  strip  of  platina  on  the 
wooden  cube  by  means  of  an  insulated  wire, 
then,  at  every  vibration  of  the  membrane,  an 
interruption  of  the  current  of  electricity  ^Un- 
tcrbrechung  in  der  StrOroung  der  £lectricitftt1 
will  be  caused,  as  the  point  on  the  one  strip  of 

?latina  no  longer  touches  the  other  strip, 
'b rough  the  hollow  of  the  spiral  a  thin  iron 
wire  (a  thick  knitting  needle)  about  ten  inches 
in  length  \&  passed,  so  that  it  projects  out  of 
each  end  of  the  spiral  about  two  inches,  and 
these  projecting  ends  each  rest  on  a  bridge  of 
a  sounding-board. 

"It  is  known  that  if  an  electric  current  la 
passed  through  a  helix  that  surrounds  an  iron 
wire,  at  every  interruption  a  tone,  produced  by 
the  vibrations  of  the  iron  wire,  is  audible,  u 
the  makings  and  breakings  of  the  current  [Un- 
terbrechunfi;en  des  Stromes]  follow  each  other 
rather  slowly,  the  different  positions  (in  regard 
to  the  length  of  the  bar)  which  the  molecules 
will  be  caused  to  assume  by  the  electricity  will 
produce  a  tone,  its  so-called  proper  longitudi. 
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"If  the  interruptlonB  and  reconnecUons  of 
the  current  [DnteTbrecbungeD  dee  electriscbeti 
Stromes]  in  the  spiral  take  place  faster  than 
the  vibrations  of  the  smallest  puVs  o(  the  wire, 
-which  in  turn  depends  upon  the  elasticity  of 
tbc  wire,  tboy  cannot  complete  their  course, 
receive  new  sbocka,  the  vibrations  get  to  be 
smaller  but  more  rapid.and  as  numerous  as  the 
toterruptlons  follow  each  other.  The  piece  of 
wire  no  longer  Rives  its  bngiludinal  tone,  but 
s  tone  which,  BccordlnK  to  the  number  of  iD- 
terruptioDS  in  a  certain  lime,  is  higher  if  they 
are  more  frequent  and  loner  if  Itaey  are  lesa 
frequent  It  is  knowD  that  the  pilch  of  a  tone 
depends  on  the  number  of  air-waves  that  fol- 
low each  other  in  one  second.  We  have  seen 
tbat  the  number  of  interruptions  of  the  electric 
current  [Uttterbrechungen  dee  cleclriachen 
Stromes]  oj  the  membrane  and  the  strips  of 
platina  is  dependent  upon  this. 

"Consequently  the  iron  wire  must  give  a 
tone  of  the  some  pitch  as  the  sound  which  was 
received  by  the  membrane.  As  eleclrictty  is 
hardly  impaired  when  conducted  a  great  dis- 
tance, if  the  proper  apparatus  is  used,  it  is 
evident  tbat  a  tone  acthiR  on  a  membrane  is 
one  place  can  be  made  audible  at  any  desired 
distance  In  the  iron  wire. 

"Tbat  the  tone  is  made  audible  only  by  elec- 
tric vibrationa  and  not  by  direct  transmission 
of  the  air-naves  through  the  wires  can  be  most 
strikingly  proved  by  noticing  the  fact  that  no 
tone  is  beard  at  the  spTral  if  a  good  short  cir- 
cuit be  established:  i.  «.,  if,  for  instance,  a 
small  strip  of  metal  is  laid  across  the  two  wires, 
directly  in  frootof  the  spind.  The  reproduced 
tones  are  weaker  than  the  originals,  but  the 
number  of  vibrations  la  the  same.  It  is  easy  to 
reproduce  the  tones  in  the  proper  pitch.  As 
the  vibrations  are  smaller,  which  is  the  cause 
of  the  weakness  of  the  tone,  it  is  much  more 
difficult,  however,  for  our  ear  to  estimate  the 
difference  iu  tbe  size  of  the  vibrations. 

"The  character  of  a  tone  depends  upon  the 
number  of  swellings  it  has;  >'.  a.,  with  tones  of 
the  same  depth,  consequently  of  the  same  num- 
ber of  waves  per  second,  such  as  having  tbe 
fourth.  Bixth,  eighth,  tenth,  or  siileenlh  wave 
Btroncer  than  the  rest. 

"The  physicists  have  shown  that  if  a  spring 
Is  vibrated  by  the  teeth  of  a  cog-wheel,  the  first 
vibration  is  the  greatest,  and  every  following 
one  is  smaller.  If,  however,  before  the  spring 
comes  to  rest,  anoUier  tooth  atrikea  it,  then  the 
next  vibration  willbccqual  to  the  first  strongest 
one,  but  the  vibrations  of  the  spring  will  not 
be  any  more  numerous  than  liefore.  Vowel 
tones  can  be  artificially  produced  in  this  way. 

"Although  we  maybe  for  from  being  able 
to  converse  with  a  friend  a  hundred  miles 
away  and  recogalzc  bis  voice,  as  though  he 
was  silting  alongaide  of  us,  tbe  impossibility  of 
attaining  this  result  can  no  more  be  claimed. 

"The  probability  tbat  this  result  will  be  at- 
tained is  almost  as  great  as,  by  tbe  wonderful 
experiments  of  Niepce,  the  reproduction  of 
natural  colors  by  photography." 

Rrib'b  Lbtteb  to  Ladd. 

Jtntrnai  ofOie  Socitty  of  Tdtgrapk  Sngtneen, 
and  qf  EUHridantfor  MareJi,  1883,  No.  46. 
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Presented  to  the  Ubraiy  by  Ur.  William  Ladd, 
Lembei: — " 

"Ihbtitdt  Qabsieb, 

Pbtrdkichbdohf. 
"Dbab  8ra: 

I  am  very  sorry  not  to  have  been  in  Frank- 
fort when  you  where  there  at  Hr.  Albert's,  by 
whom  I  have  been  informed  that  you  have 
purchased  one  of  my  newly- in  vented  instru- 
ments (Telephone),  though  1  will  do  all  in  mj 
power  to  give  you  the  moat  ample  eiptanatioas 
on  the  subject.  I  am  sure  that  persona]  com- 
munications would  have  been  preferable,  spe- 
cially as  I  was  told  that  you  will  show  tbe  ap- 

thus 
try„ 

"Tunes  and  sounda  of  any  kind  are  oolj 
brought  to  our  conception  by  the  condensa- 
tions and  rarefactions  of  air  or  any  other  me- 
dium in  which  we  may  find  our^lves.  By 
every  condensation  tbe  tympanum  of  our  ear 
Is  pressed  inwards,  by  every  rarefaction  it  ii 


pressed  outward,  and  thus  tbe  tympanum  per- 
forms oscillations  like  a  pendulum.  Thesmall~ 
er  or  greater  number  of  the  oscillations  made 
In  a  second  gives  us,  bv  help  of  tbe  amall  bone» 
in  our  ear  and  tbe  auoitory  nerve,  the  idea  of 
a  hieher  or  lower  tune. 

"It  was  no  hard  labor.eitber  to  imagine  that 
any  other  membrane  baiides  that  of  our  ear 
could  be  brought  to  make  similar  oecilUtiona, 
if  spanned  in  a  proper  manner  and  if  luken  in 
goodjjToportioDS,  or  to  made  use  of  these  oes- 
cillaUona  for  tbe  interruption  of  a  galvanic  cur- 
rent. However,  these  were  tbe  principles 
which  guided  me  in  my  invention;  they  were 
sufflciect  to  induce  me  to  try  the  reproduciioa 


found  out  tbe  proportions  of  the  insbumeot 
and  the  necessary  tension  of  the  membrane. 
The  apparatus  you  have  bought  la  now  what 
may  be  found  most  simple,  and  works  wllbout 
failing  when  arranged  carefully  In  th«  follow- 
ing manner; 

"Tbe  apparatus  condsls  of  two  separated 
parts,  one  for  the  singing  station.  A,  and  the 
other  for  the  bearini;  Hlatifn.  R. 


flattened  copper  wire  is  soldered,  on  purpcae 
to  conduct  the  galvanic  currenL  Within  tbe 
circle  you  will  nirther  remark  two  screws:  one- 
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of  them  is  tenninsted  by  a  little  pit  in  which 
jou  put  a  little  drop  of  quicksilver,  the  other 
ispoioted.  The  angle,  which  you  will  find 
lying  on  the  membrtme,  is  to  be  placed  accord- 
me  to  the  letters,  with  the  little  hole  a  on  the 
point  a,  the  little  platina  foot  b  into  the  quick- 
sflver  screw,  the  other  platina  foot  will  then 
come  on  the  platina  plate  in  the  middle  of  the 
membrane. 

"The  galvanic  current  oominir  from  the  bat- 
tery (which  I  compose  generally  of  three  or 
four  good  elements)  is  intioduced  at  the  con- 
ducting screw  near  b,  wherefrom  it  proceeds  to 
the  quicksilver,  the  movable  anele,  the  platina 
plate  and  the  complementary  telegraph  to  the 
conducting  screw  «.  From  hero  it  goes  through 
the  conductor  to  the  other  station  B,  and  from 
there  returns  to  the  battery. 

"The  apparatus  B,  a  sonorous  box  on  the 
cover  of  which  is  fixed  the  wiro  spiral  with  the 
iteel  axis,  which  will  be  magnetic  when  the 
current  goes  through  the  spiral.  A  second  lit- 
tle box  is  fixed  on  the  first  one,  and  laid  down 
on  the  steel  axis  to  increase  the  Intensity  of  the 
reproduced  sounds.  On  the  small  side  of  the 
lower  box  you  will  find  the  corresponding  part 
of  the  complementary  telegraph. 

'*If  a  person  sing  at  the  station  A,  in  the 
tube  X,  the  vibratious  of  air  will  pass  into  the 
box  and  move  the  membrane  above,  therebv 
the  platina  foot  e  of  the  movable  angle  will 


On  the  right-hand  side  thero  is  a  finger  key 
forming  part  of  the  cirouit,  and  an  electro- 
magnet, with  a  vibrating  armaturo  and  Irind- 
inff  screw  to  connect  wiSi  one  of  the  line-wird^ 
Within  a  case  tinder  a  gh&ss  cover  is  an  elastic 
membrane,  in  the  centre  of  which  is  fixed  a 
platinum  plate  in  connection  with  the  finger 
key.  A  like  piece  of  angular  metal  resting  on 
three  pins  is  so  placed  that  the  pin  at  the  angle 
rests  on  the  plate  in  the  centre  of  the  membrane, 
the  other  two  resting  in  cups  on  its  edge  so  as 
to  allow  a  free  motion  on  the  points.  In  the 
body  of  the  receiver  box  is  suspended  a  soft- 
iron  core  surro&nded  by  a  coil  of  silk-covered 
wire,  one  end  of  which  is  in  connection  with 
a  finger  key  and  the  other  with  the  bind- 
ing screw.  The  method  of  producing  sound 
in  the  receiving  instrument  depends  upon 
the  fact  that  at  the  moment  of  magnetiz- 
ing or  demagnetizing  a  piece  of  iron  there  is 
an  alteration  in  the  arrangement  of  the  parti- 
cles which  gives  rise  to  a  slight  ticking  noise. 
Having  connected  the  transmitter  by  means  of 
an  insulated  wire  with  the  receiver,  and  the 
bindinff  screws  having  been  brought  in  connec- 
tion with  a  battery  of  three  or  four  elements,if 
the  finger  key  on  the  transmitter  be  pressed 
the  person  at  the  rcKseiviog  station  hears  the 
ticking  noise.  To  convey  a  musical  note  or 
sound  the  operator  places  his  mouth  to  the 
tube  in  front  of  the  instrument  and  sings  a  note. 


be  lifted  up,  and  thus  will  open  the  stream  at  •  when  immediately  the  membrane  begins  vibrat- 
every  condensation  of  air  in  the  box.  The  i  ing  in  accordance  with  the  note  sounded,  and 
stream  will  be  re-established  at  every  rarefac- 1  at  each  vibration  breaks  contact  between  the 
tion.  In  this  manner  the  steel  axis  at  station  pin  and  plate  in  its  centre.  This  forming  part 
B  will  be  magnetic  once  for  every  full  vibra-  of  the  dixmit  causes  the  iron  core  in  the  receiv* 


tioo,  and,  as  magnetism  never  enters  nor  leaves 
a  metal  without  disturbing  the  equilibrium  of 
the  atoms,  the  steel  axis  at  station  B  must  re-' 
prat  the  vibrations  at  station  A,  and  then  re- 
produce the  sounds  which  cause  them.  Any 
sound  will  be  reproduced  if  strong  enough  to 
•et  the  membrane  in  motion. 

"The  little  telegraph  which  ^ou  find  on  the 
side  of  the  apparatus  is  very  useful  and  agree- 
able for  to  give  signals  between  both  of  the  cor- 
respoodenta.  At  every  opening  of  the  stream, 
and  next  following  shutting,  the  station  A  will 
huMT  a  little  clap,  produced  bv  the  attraction  of 
t)«e  steel  spring.  Another  little  clap  will  be 
beard  at  station  B  in  the  wire  spiral  By  mul- 
tiplying the  claps  and  produdnff  them  in  dif* 
ferent  moasures,  you  will  be  able  as  well  as  I 
am  to  get  under9tood  by  your  correspondent. 

"I  am  to  end,  sir,  and  I  hope  that  what  I 
said  will  be  sufficient  to  have  a  first  try;  after- 
wards vou  will  get  on  quite  alone. 
1  am,  sir. 

Your  most  obedient  servant. 

Ph.  Reul 
Fedddbichbdorf,  18-7-68. 
T6  Mr.  William  Ladd. 

BsrniH  AaeociATioE  Rbpost  oh  Reis. 

.Bepart  tf  the  TMHy^third  Meeting  cf  the  Brit- 
uA  AmoeiaUon  for  the  advancement  cfSeienee, 
im  Auguet  and  September,  1863,  published 

Om  an  AmuHc  TUegraph,  by  W,  Ladd. 

'This  instrmBent  consists  essentially  of  two 
<ilatiDct  pieces  of  apparatus;  that  for  trans- 
siliting  toe  signal  has  a  small    mouthpiece. 


ing  instrument  to  be  magnetized  and  demag- 
netized a  number  of  times  equal  to  the  number 
of  vibrations  of  the  membrane,  and  so  conveys 
to  the  receiver  an  impression  of  a  musioil 
sound.  The  fiji^r  keys  and  smaU  magnet  at 
the  sides  of  the  instruments  are  for  the  purpose 
of  vaiyingthe  methods  of  communication  by  the 
combination  of  single  sounds,  and  can  also  be 
used  wuh  the  other  parts  for  the  purpose  of 
regulating  the  lengths  of  the  notes  and  dividing 
them  into  varying  portions,  so  as  to  form  a 
sound  alphabet  somewhat  similar  to  the  signal* 
written  by  Morse's  telegraph." 

PfiosPECTua  OF  Mb.  Albebt. 

J.  Wilh.  Albert, 
Mechanician, 
Frankfort  on  the  Biain. 

Fbanktobt-aM.,  August,  1868. 
"Sib: 

I  take  the  liberty  of  sending  you  the  accom- 
panying prospectus,  begging  you  to  give  it  your 
kino  attention;  it  relates  to  the  very  Interesting 
apparatus  of  Mr.  Reis,  for  the  production  of 
tones  with  the  aid  of  galvanism: 

''The  Telefhoeb. 

"This  apparatus,  which  can  be  had  through 
me,  is  at  all  times  exhibited  for  inspection  in 
my  warehotise,  and  besides  I  am  quite  willing 
to  give  everv  information  regarding  it.  My 
warehouse  of  physical,  optical,  and  chemical 
instruments  and  apparatus  is  now:  Neue  Main- 
zerstrasse-No.  84  AM.  Taunusthor,  only  three 
minutea*  walk  from  the  several  railroad  stations, 
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1'  or  Xiuc  Ukitbd  Statbb. 


end  tberefore  maj  be  vldted  bj  an;  one,  faow- 
«Ter  abort  bis  stay  in  Frankfort  msy  be." 
"Awaiting  your  kind  order.  I  am, 
Bespectf  uIIt  jor"" 
J.Wi 


Ctboitlabo 
fThli  ia  on  tbe  s) 


ilb.  Albert." 
Rbib  or  AooDGT,  1868. 
le  sheet  of  paper  aa  the  fore- 


HsTliig  eucceeded  two  jean  ago  In  demon- 
•tratinK  tbe  possibility  of  reproducing  tones 
with  tbe  aid  of  tbe  gBlvaalc  Qurrent  and  in 
maDofactnring  an  apparatus  for  that  purpose, 
tbe  subject  baa  beeo  so  hi^ly  appreciHted  b; 
tbe  most  renowned  men  of  sclenoe.and  I  hare  re- 
ceived so  maoj  encouraKemontB,  tbat  I  have 
Mriveu  since  tliat  dme  to  unproTe  tny  origbiallj 
very  imperfect  apparatus,  in  order  to  give  to 
otbers  also  tin  facility  of  eiperlmentiDg. 


"TZd  manuscript  od  the  foregoing  is  tbe  fol- 
lowing:)" 

"Doicrlptlons  of  the  atwve  are  to  be  found  in 
UOller-PonfUet's  Lehrbucb  der  Phyaik  Braun- 
schweig, Vieweg  4  SonjPlsko,  die  Neueren 
Apparate  der  Akustik,  Wien,  Qerold'a  Son: 
1866. 

Rzu'e  DxaoBiTTTTx  GiBcm.AS. 

(This  and  the  foregoing  are  on  two  slmtlar 

printed  Aeeta.) 

"The  apparatus  consists  of  two  parts,  sa 
may  be  seen  in  tbe  woodcuts  above,  tbe  lele- 
phone  proper  A,  and  the  reproducing  appara- 
tus C.  These  two  parts  are  to  tie  placed  at 
iuch  a  distance  from  each  other  that  singing  or 
tbesound  of  a  miuical  Instrument  can  be  beard 
in  no  other  manner  except  through  tbe  appara- 
tus from  one  station  to  another. 

"  Botb  parts  are  connected  with  each  other 


"I  am  BOW  able  to  offer  an  apparatus  whtcb  ' 
•atisflesroyeipectations,  and  with  which  erery 
physiclBt  will  succeed  in  repeating  these  inter- 
eating  eiperimeots  regarding  the  reproduction 
of  tone  (Ton  re  production)  at  dialant  stations. 

"I  believe  that  it  is  the  wish  of  many  that 
these  instruments  should  come  into  tbe  possea- 
elon  of  laboratories;  as  however,  (heir  manufac- 
ture demanils  a  complete  knowledge  of  the 
leading  principles  and  a  great  experience  in  this 
matter,  I  have  resolved  to  make  the  most  im- 
portant part  myself,  and  1o  intrust  to  the  mech- 
anician ODly  the  secondary  parts  and  the  ex- 
ternal outfit.  Mr.  J.  Wilh.  Albert,  mechani- 
cian at  Frankfort  on  Ibe  Main,  Is  commiwioned 
to  sell  them.  I  have  enahted  him  to  offer  them 
at  the  prices  of  31  and  14  florins  (13  and  8  Prus- 
sian thalen)  in  two  qualitiea,  which  differ  only 
In  the  externnl  outfit.  The  Instruments  can 
also  be  bad  directly  from  me  at  the  same 
price  bv  cash  payment.  Everv  apparatus  is  ex- 
amined by  me  before  being  snipped,  and  has 
attached  my  name,  the  serial  number,  and  the 
date  of  construction." 
Friedrlcbsdorf  b.  Homburg,  v.  d.  HObe, 

August.  1868. 

Phil.  Usa, 
Teaehtr  at  L.  F.  QarniM't  Bofi  haiiiuU. 


and  with  the  balteTT  B,  tbe  same  aa  In  an  ordl- 
nary  telegraph.  The  battery  must  be  suffldent 
to  produce  at  station  A  the  attraction  of  the  ai^ 
mature  of  the  electro-magnet  placed  atone  ude 
(Uiree  or  four  six-inch  Buosen  cells  are  mfflclent 
for  several  hundred  feet  of  distance). 

"The  galvanic  current  then  goes  from  B  to 
the  binding  post  A,  from  there  tbroogh  the 
copper  strip,  to  the  platlna  disc  in  the  centre  of 
the  membrane,  then  through  tbe  foot  e.  of  tbe 
angle  towards  the  binding  post  B,  in  iht  tmaU 
holUnB  of  which  a  drop  of  gviekiilMr  it  intrttd. 
Prom  here  the  current  goes  through  the  small 
telegraph  apparatus  ef;  then  to  the  key  of  the 
station  C,  and  through  the  coil  surrounding  i 
back  to  B. 

"If  now  sufficiently  strong  tone*  are  pro- 
duced before  the  mouthpiece,  their  vibrations 
will  put  In  motion  the  membrane  and  the  an- 
gular little  hammer  [wlnkelfftrmlge  Himmer- 
chen]  which  lies  on  it;  for  every  full  vibration 
the  circuit  is  once  opened  and  again  closed 

Siamal  geOffnet  und  wleder  geschlossen],  and 
erebv  are  produced  at  station  C  In  the  core  of 
the  coll.  Just  the  same  number  of  vibrations 
[ebensovlele  Schwlngungeo  hervorgebracht] 
which  are  there  perceived  as  tones  or  as  comht- 
natlons  of  tones  [Accord*].  By  placing  tbe 
U<  U.S. 
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cover  tightly  over  the  axis  of  the  coil  the  tones 
at  C  are  greatly  strengthened.  Besides  the 
human  Toice  [JMienschenstimme]  there  can  he 
reproduced  (according  to  my  ei^rience)  lust 
as  well  the  tones  [TOne]  of  good  organ  pipes 
from  F  to  0  and  those  of  the  piano;  to  that  end 
the  box  a  must  be  placed  on  the  soimding  board 
of  the  piano;  out  of  thirteen  chords  a  skilled 
experimenter  could  make  out  ten  clearly.  The 
telegraph  apparatus  placed  on  one  side  is  evi- 
denUy  unnecessary  for  the  reproduction  of 
tones,  but  it  is  a  very  useful  addition  for  con- 
venient experimenting.  With  its  aid  it  is  pos- 
sible to  easily  and  surely  make  one's  self  intel- 
ligible [sich  verstftndigen]  with  the  person  at 
the  other  station. 

"  This  may  be  done  somewhat  in  the  follow- 
ing simple  manner:  After  the  apparatus  has 
been  put  up  completely,  one  satisfies  one's  self 
of  the  continuity  of  the  connection  and  the 
strength  of  the  battery  by  opening  and  closing 
the  circuit  whereby  at  A  is  heard  a  striking  of 
the  armature  and  at  C  a  very  perceptible  ticking 
of  Uie  coil. 

"  By  a  quick  succ^on  of  makes  and  breaks 
at  A,  C  is  asked  whether  he  is  ready  for  exper- 
imenting, whereupon  C  answers  in  the  same 
manner. 

"By  agreement  between  the  two  stations 
8im)>le  signals  can  be  ffiven  b^  opening  and 
closing  the  circuit  1,  3,  8,  or  4  tunes,  e.  g.,  one 
strokcP-sing;  two  strokes — speak,  etc. 

'*  I  telegraph  words  by  numbering  the  letters 
of  the  fuphabet  and  communicating  their 
numbers. 

"1  stroke  A» 
2  strokes  B, 
8  strokes  C, 

4  strokes  D, 

5  strokes  E,  etc. 
"  Z  would  consequently  be  indicated  by  25 

strokes. 

"But  these  numbers  of  strokes  would  take 
too  much  time  and  not  be  sure  in  counting. 
Therefore  1  put  a  dactyl  for  every  5  strokes, 
hence 

"  — U  U  for  B, 

— U  U  and  1  stroke  for  F,  etc. 
'  ••  Z:  — UU— UU— UU— UU— XJU,  which  is 
quicker,  and  more  easily  executed  and  better 
understood. 

"Still  better  is  it  to  indicate  the  letters  by 
numbers  which  are  in  inverse  proportion  to  the 
frequency  of  their  occurrence. 

9  August,  1868,  Friedrichsdorf,  b  Homburg, 
V.  d.  HOhe. 

Phil.  Rbib, 
Teacher  of  A.  L,  Qamier^i  Boyi  Initituie." 

Impboved 


BOttoeb'8  Account  of  Rbis'b 

Apfabatus. 

Dinglefs  Polytechnie  Journal,  Vol.  169,  p,  S99, 
Concerning  the  Improved  Telephone, 

"  In  the  meeting  of  the  Physical  Society,  held 
on  July  4,  at  Frankfort-a-M,  a  member  of  the 
society,  Mr.  Philip  Reis,  from  FriedrichsdorL 
near  Homburg  before  the  Heights,  exhibited 
some  of  his  improved  telephones  (Apparatus 
for  the  Reproduction  of  Tones  at  any  desired 
distance  by  means  of  the  Galvanic  Current). 
It  is  two  years  since  Mr.  Reis  first  gave  public- 
ity to  bis  apparatus,  and  although  uie  perform- 
ances of  the  same  in  their  simple  primitive  form 
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were  astonishing,  yet  they  had  this  great  defect, 
that  experimenting  with  the  same  was  possible 
onlv  for  the  inventor.  The  instruments  exhib- 
ited in  the  above-mentioned  meeting  scarcely 
reminded  one  of  the  earlier  forms. 

"Mr.  Reis  has  striven  toeivethesamea  form 
pleasing  to  the  eye,  so  that  the^  now  will 
worthily  fill  a  place  in  every  physical  cabinet 
This  new  apparatus  can  now  be  easily  managed 
(worked)  by  everv  one,  and  works  with  great 
certahity.  Melodies  sung  otdte  lightly  at  a 
distance  of  about  three  hundred  feet  were  re- 
produced hj  the  instrument  set  up,  much  more 
cUstinctly  tnan  formerly.  The  musical  scale 
was  especially  sharply  reproduced. 

"The  experimenters  could  even  reproduce 
words,  although,  indeed,  only  such  as  had  bc^n 
often  heard  by  them. 

"  In  order  now  that  others,  less  experienced, 
may  be  able  to  even  make  themselves  under- 
stood through  the  apparatus,  the  inventor  has 
fixed  at  the  side  of  tne  same  a  small,  yet,  ac- 
cording to  his  explanation,  entirely  suflScient 
arrangement,  whose  speed  of  communication 
indeed  is  not  so  great  as  that  of  the  more  recent 
telegraphs,  but  whidi  works  very  surely,  and 
assumes  no  especial  skill  in  the  person  working 
it.  We  would  call  the  attention  of  gentlemen 
busying  themselves  with  physics  to  the  fact 
that  the  inventor  now  has  this  interesting  ap- 
paratus manufactured  for  sale  under  his  super- 
vision (the  principal  [important]  parts  he  makes 
himself),  and  the  same  can  be  had  of  him  di- 
rectly or  through  the  instrument  maker,  Wil- 
helm  Albert,  at  Frankfort-on-the-Main,  in  two 
qualities,  differing  only  in  outward  finish,  at  14 
and  21  florins,  respectively  (BOCtger*!  Poly- 
techn.  Notizblatt,  1868,  No.  ICO.** 

Beie  Improved  Apparahti, 

Die  ForteehritU  derPhyeik,  Berlin,  1863,  p.  96 

Ph.  Reis  Improved  Telephone  (Dingier,  OLXIX. , 

399), 

"  Herr  Reis  is  said  to  have  improved,  quite 
essentially,  his  telephone.  With  the  former 
instrument,  experimentation  was  possible  at  the 
huids  of  the  inventor  himself,  only. 

"The  instrument  (to  be  had  at  Albert's,  in 
Frankfurt-a-M,  for  14-21  fl.)  has  now,  it  is  re- 
ported, a  shape  more  pleasing  to  the  eye,  and 
can  be  operated  easily  by  any  one.  At  a  dis- 
tance of  800  feet  tunes  were  reproduced  far 
more  distinctly  than  ever  before.  The  scales 
are  reproduced  with  peculiar  precision.  The 
exnerimenters  were  able  even  to  communicate 
words,  onlv  such,  however,  as  had  been  already 
often  heiurd  by  them." 

Qartenlaube  Beie  Improved  Apparatus. 

(The  "  Qartenlaube,**  No,  61,  December,  1863.) 

The  Mueieal  Telegraph, 

"  The  surprising  results  in  telcuo^raphing  have 
often  excited  the  question  whether  it  may  not 
be  possible  to  communicate  the  language  of 
sound  itself  to  a  distance.  The  trials  made  in 
this  direction  had  till  now  produced  no  satis- 
factory results,  because  the  vibrations  of  sound- 
conducting  bodies  soon  diminish  so  much  in 
force  that  they  are  no  more  perceptible  for  our 
senses. 

"  People,  perhaps,  had  already  thought  of  a 
reproduction  of  sound  at  certain  distances  with 
the  aid  of  the  electric  current,  but  those  who 
have  teen  the  best  fitted  to  attack  the  question 
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t^  tbdr  knowledge  and  lesouioei,  were  tbei 
ones  who  doubted  tne  moat  of  a  ptsctical  boIu- 
tioD  of  that  question.  Those  who  are  but  bu- 
perfldally  acquainted  with  natural  science  do 
notseelbe  many  dlfflcultie«tbls  problem  offers. 
if  thej  are  at  aU  acquainted  with  IL  Thus, 
about  eleven  yean  ago,  a  young  man.  Mr. 
Ptdlip  Reis,  at  pteaent  teacher  of  natural  science 
at  the  Oarnler  institule  tor  Boys  at  Friedricba- 
dorf,  near  Homburg,  had  the  hardihood  to 
work  at  the  solution  of  this  problem.  But  xood 
be  was  obliged  todesist from  It  because  hLsverf 
first  eBort  seemed  to  convince  liim  of  the  im- 
poBsibllilyofasoiutioii.  I,aler, however,  after 
luither  studies  and  many  experiments,  be  saw 
that  bis  fint  effort  was  but  a  rudlmeutaiy  one, 
and  bj  no  means  convincing.  However,  he 
did  not  recommence  to  attack  the  questii 


altbouffh  be  never  banished  lUa  eacly  idea  en- 
tirely bom  his  thoughts. 

"How  can  a  single  instrument  reproduce 
■imultaneouslT  '  the  combined  effects  of  all  the 
organs  active  in  human  speechf  Thisseemed 
to  nim  the  chief  question.  Later  he  put  this 
question  more  metbodlcally:  '  How  does  our 
ear  perceive  the  compoail«  vibrations  of  all  the 
organs  of  speech  actins  at  the  same  timef  or, 
ezpresaed  more  generally,  '  How  do  we  per- 
ceive the  vibrations  of  several  bodies  sounding 
■Imullaneonaly  ¥ 

"If  we  Uirotr  a  Mooe  into  quiet  vralcr  there 
an  piodttced  on  the  surface  uniform  waves 
wblch  progreflB  symmetrically  outward ;  the  f ur- 
Ifaer  thOT  go  tbe  weaker  they  become,  tiU  tbey 
flnaUy  uMppeai. 


"Now  If  the  waves  of  vibralitw  follow  regu- 
larly and  with  a  certain  sniftneea  (sixteen  in 
tbesecond  at  least),  ne  shall  have  the  sensation 
of  a  musical  tone.  The  latter  ia  the  higher  tbe 
qulcber  tbe  coDdensadons  fcdlow  each  other, 
and  the  louder  tbe  Hrongeror  higher  the  wavta 
rise,  as  it  were. 

"  Our  ear  caunot  perceive  anything  except 
condeusallons  and  rarefactions^  wave  crests  and 
wave  hollows.  And,  nevertheless,  we  receive 
the  moat  varied  audita^  impressioiu),  we  dis- 
tinguish thesound  of  the  voices,  we  bear  at  the 
same  time  in  quite  different  directions  aad  can 
distinguish  the  different  sources;  nay,  in  a  com- 
plete large  oiclicstra,  each  of  the  numerous  in- 
Hirumeois  is  specially  noticed  by  its  peculiar 
sound,  so  Ibat  we  deeomposeat  eve^  moment 
the  total  impreasioD  into  its  several  parts  ac- 
cording to  tbe  height  and  depth,  strengib  and 
weakness,  or  accoidiDglolhetimbre(orquaIitT) 
[Klsngfarbe]. 

"  Referring  to  our  dmite,  this  is  about  tbe 
same  as  if  we  throw  two  Ar  more  stones  at  dif- 
ferent places  into  a  calm  pond.  The  wave 
lines  cross  each  other,  streugtheii  each  other  al 
some  points,  weaken  each  other  at  others,  and 
the  surface  has  a  rufBed,  hillocked aspect  But, 
nevertheless,  our  eye  can  detect  the  diSerail 
svstems  of  rings,  and  can  trace  them  back  to 
their  several  cauaea.  If  we  succeed  Id  trans- 
mitting with  the  galvanic  cumnttbe  oadlla- 
tions  of  a  sounding  body  to  a  distance,  so  thai 
there  another  body  is  put  to  equally  rapid  and. 
In  respect  to  eacn  other,  equally  Miong  oscil 


11 1  lations,    the   problem    of    '  Telephoning 
«  solved. 


air,  and  causes  waves  in  it,  wtaidi  foUow 

other  at  the  same  rate  as  the  vlbraUons  of  the 
body.  As  tboae  rings  on  the  water  consist  in 
Bwemngs  and  depreadons,  so  also  tbe  vibrations 
of  the  air  consist  of  alternate  condensations 
and  rarefactions.  If  tbey  reach  our  ear,  evwy 
condensation  prenee  the  tympanum  towards 
the  Interior  olT  tbe  cavity,  and  puts  in  motion 
the  adjacent  group  ot  small  bones  wblcb  com- 
municates the  motion  to  the  liquid  of  the  coch- 
•10 


For  then  exactly  tbe  same  p „ 

waves  are  called  forth  on  the  distant  points  aa 
tbeearreceivesat  the  place  of  origin;  tberefon 
they  also  must  make  the  i^xaa  impresnon. 
The  ear  will  distinguish  at  the  distant  points, 
not  only  tbe  single  tones,  according  to  their 
varying  height  and  depth,  but  also  to  tbe  pro- 
portionate force  of  the  vibrations,  and  not  only 
single  melodies,  but  the  performance  of  a 
whole  orchestral  7**,  even  speech  must  be 
beard  at  tbe  same  time  In  plicca  very  diManl 
12<  L'.  8. 
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from  each  other.  Mr.  Reis  was  the  first  one 
to  i>rove  by  experiments  the  possibility  of 
solving  this  problem.  He  has  succeeded  in 
construcCine  an  apparatus  to  which  he  gives 
the  name  lelephone,  and  which  enables  one  to 
reproduce  tones,  with  the  aid  of  electricity,  at 
any  given  distance.  Already,  in  October,  1861, 
be  made  rather  successful  experiments  with  a 
Tery  simple,  rudely  made  apparatus,  before  a 
numerous  audience  at  FranKiort.  On  July  4 
of  the  present  year  he  presented  an  essentially 
improved  apparatus  at  an  assembly  of  the 
'Physical  Union,'  which  transmitted  by  closed 
doors  and  windows  a  melody  sung  moderately 
loud,  to  a  distance  of  about  three  hundred  feet, 
■0  that  it  could  be  heard  plainly, 

"  In  order  to  give  an  opportunity  to  larger 
circles,  especially  to  scientific  men,  to  convince 
themselves  of  the  efficiency  of  this  essentially 
improved  apparatus.  Prof.  BOttger,  of  Frank- 
fort-a^M.,  made  lately  (at  an  assembly  of  Ger- 
man physicists  and  doctors  in  Stettin,  in  the 
sectionaf  meetings  for  natural  sciences)  several 
experiments  which  certainly  would  have  been 
crowned  with  still  more  success  if  the  hall  in 
which  the  session  was  held  had  been  located 
In  a  less  noisy  part  of  the  city  and  filled  with 
•  less  numerous  audience. 

^Althouj^,  for  the  present,  we  are  not  so 
far  along  as  to  be  able  to  converse  with  a 
friend  at  a  distance  of  several  hundred  miles, 
so  much  at  least  is  certain,  that  with  the  aid 
of  the  telephone  sones  of  all  kinds,  melodies, 
especially  in  the  miadle  registers,  can  be  re- 
produced most  clearly  at  unlimited  distances. 
These  wonderful  results  are  obtained  with 
the  f oUowine  simple  apparatus,  which  we  show 
ksre  in  one  fourth  of  its  size. 

"A  small  box  A  (the  telephone  proper),  a  kind 
of  hollow  cube  has  a  mouthpieoe  8  on  the  front 
aide,  and  a  somewhat  smaUer  opening  on  the 
upper  side  of  the  box.  The  latter  Is  closed 
inth  a  fine  membrane  (skin  from  the  intaitines 
td  a  hog)  tightly  stretched.  A  narrow  strip 
of  pkuina  m,  connected  with  the  screw  post  d, 
touches  directly  the  membrane  on  its  centre;  a 
sleoder  platina  point  k,  attached  to  the  angle 
a  b,  touoies  the  strip  of  platina  which  rests  on 
the  membrane.  If  one  sings  into  the  mouth- 
piece 8  (by  fining  the  same  entirely  with 
the  moutb)  the  tfin  membrane  vibrates  and 
the  attached  platina  strip  receives  likewise  a 
Tibrating  motion  so  that  it  is  alternately  pressed 
agminst  and  leaves  the  platina  point  k, 

"From  the  binding  post  d  which  communi- 
cates with  the  platina  strip  resting  on  the  mem- 
brane a  conducting  wire  is  connected  with  one 
oi  the  poles  of  a  galvanic  batteiy  B  (about 
tbree  to  four  six-inch  Bunsen  eldments),  and 
tlien  the  electricity  is  led  through  a  wire  at- 
tached to  the  second  pole  of  the  battery  to  the 
distant  station  C;  there  at  t  it  passes  Uirougb 
a  eoil  1 1  formed  of  copper  wire  covered  with 
0tlk  thread,  then  back  again  to  screw  /,  and 
tlscre  to  the  platina  point  k.  At  every  vibra- 
tioo  of  the  membrane  an  interruption  of  the 
electric  current  [Unterbrechune  dee electriscben 
Scromes]  takes  place  by  the  puttma  point  part- 
iu^from  the  platina  strip 


inches,  each  rests  on  two  bridges  of  a  sound- 
ing box.    This  is  the  reproducing  apparatus. 

"'At  every  interruption  of  the  current  [Un- 
terbrechung  des  Stromes]  in  the  coil  the  iron 
rod  is  made  to  vibrate,  if  the  motions  follow 
with  a  certain  rapidity  they  produce  a  tone 
which  is  rendered  audible  by  the  sounding  box. 
As  the  rate  of  the  interrupuons  depends  on  the 
pitch  of  the  tone  that  has  been  sung  into  the 
mouthpiece,  the  same  tone  is  sound^  with  the 
same  pitch  from  the  sounding  box.  The  length 
of  the  circuit  has  no  influence  upon  thls^  u  is 
true  the  electric  current  loses  force  the  farther 
it  goes,  but  there  is  no  reason  why  relays 
should  not  be  employed,  the  same  as  in  tele- 
graphing, and  with  their  aid  any  number  of 
reproducing  apparatuses  be  set  into  simul- 
taneous vibrations.  Mr.  Reis  has  endeavored 
to  give  to  his  improved  apparatus  a  form  which 
should  also  be  pleasing  to  the  eye,  so  that  it 
might  fiU  worthily  its  place  in  any  physical 
laboratory.  He  ub&  applied,  moreover,  to  the 
side  of  the  telephone,  as  well  as  to  the  repro- 
ducing apparatus,  a  small  telegraph  arrange- 
ment, which  is  a  very  good  addition  for  con- 
venient experimenting.  (It  is  indicated  in  the 
drawing  by  the  letters  efhg).  By  altematx'ly 
opening  aqd  closing  the  circuit  with  the  kc^  c 
or  h  the  most  varied  signals  may  be  given  after 
mutual  agreement;  for  Instance,  if  one  is  ready 
for  singing;  if  evervthing  has  been  understoocT; 
whether  one  shoula  stop  singing  or  commence 
anew,  etc. 

"Mr.  Reis  himself  manufactures  the  princi- 
pal parts  of  the  telephone,  for  which  no  smaU 
amount  of  physioil  knowledge  and  experience 
is  necessary.  The  mechanidan,  Wilhelm  Al- 
bert, at  Frankfort,  Is  chaii^  with  manu- 
facturing the  less  important  parts  and  the 
external  outfit,  as  well  as  with  toe  sale  of  the 
instrument  at  a  low  price." 

Euhn's  DESCBiFTion  OF  Rxn. 

Bkndbueh  dor  Angmoandien  EUktrieitdUlehr*, 
Van  Earl  Euhn,  1866,  pp.  1017-1021. 

'^he  experiments  made  by  Reis  in  Frankfurt- 
a-M,  on  the  36th  October,  1861,  have  proved, 
however,  that  when  the  breaks  of  the  current 
[Stromimterbrechungenl  follow  each  other 
almost  continuously  and  very  ouickly  in  a  coil 
provided  with  a  thin  iron  core,  tne  iron  wire  can 
enter  into  longitudinal  vibrations,  and  in  this 
way  be  enabled  to  reproduce  sounds  of  different 
pitch.  An  exact  reproduction  of  the  soundsdoes 
not  take  place,  however,  but  only  an  imitation; 
for  this  reason  it  cannot  be  questioned  here 
of  transverse  vibrations  [transversal  Scbwing- 
ungen].  A  pbenomenon  lErscheinung]  has 
otherwise  been  beard  of,  which  belongs  to  the 
afore-mentioned  class,  in  which  the  Intensity 
and  the  timbre  [Elang]  of  the  sound  accom- 
panying  it  (the  phenomenon)  depend  among 
Other  things  on  the  strength  of  the  current 
[Strom  stArke]  and  on  the  number  of  breaks  of 
the  ^une,  and  in  which,  as  it  seems,  the  pitch 
of  the  tones  also  can  vary  under  different  cir- 
cumstances. We  can,  however,  hardly  imagine 
by  what  arrangements  it  could  be  feasible  to 
coax  tones  of  any  given  height  or  depth  out 


'Within  the  wire  coil  at  sUtion  C  is  a  thin 
wire  (a  strong  knitting  needle)  which  is  |  of  an  iron  or  metal  tut)e  split  on  one  side, 
fttwat  ten  inches  long,  and  which  with  its  two  while  it  (the  tube)  is  affected  by  the  alternate 
ctuMm  projecting  oat  of  the  coil  Jor  about  2 1  currenu  of  an   induction  apparatus  the  coll 
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(Hollo)  of  nbtcb  lurroiuid*  It    Tet  the  posd- 
bility  CkDDOt  be  contioveitad  that  the  principle 
or  N«r»  drcult-breaker  (Unterbrecher)  might 
contribute  to  the  solution  of  the  problem  in 
question.    It  has  been  emplojed  for  local  pur- 
poses, dther  wlib  ot  without  modlScalions,  in 
the  BtUdy  and  icTeatigation  of  acouaUc  phc' 
.    nomcna.    Tbua  Petrioa  has  used  tbe  nrinciple 
of    Ncct's   circuit  breaker  [Unterbrecner]   [or 
bla  electric  hannooica  in  this  wa;,— that  instead 
of  the  Heet  hammer  a  little  rod  was  chosen, 
tbe  transverse  vibraiions  of  whicb  rendered  tbe 
tone.     "There  are  four  little  rods  of  various 
lengths  side  by  side,  the  motions  of  which  t 
checked  bv  means  of  levers  managed  by  fina 
keys."    That  princifJe  was  used  previously  I 
Dove,  in  a  modiQed  manner,  to  set  strain 
Btfinga  and  eb.^tic  springs  into  acoustic  vibj 
tions  of  constant  amplitude  by  means  of  i 
electric  msgnei,  and,  in  this  way,  to  be  e_ 
abled  to  investigate  constant  tones.     It  appears 
from  Legat's  pubUabed  communications  that 
"the  ideas  aubmilted  by  Ph.  Reia  of  Fried- 
ricbsdorf  in  the  Physical  Sodety  and  In  the 
meeting  of  tbe  German  Hocbstift  in  Frank- 
I,  about  tbe  reproduclion  of  sounds  by 


IS  of  electricity"  referred  l* 


^Kem< 


aJl  tbtt  baa  been  done  thua  far  towards  the 
realizaiion  of  that  project,  and  we  borrow  from 
it  that  part  only  wniui  throws  some  light  on 
th«  coostniction  of  a  telegraphic  apparatus 
with  wbicb  It  Is  mid  to  be  poanble  to  produce 
TlbratioDs  and  make  sounds  in  ftny  desired 
manner,  and  through  which  tbe  emplovment 
of  electricity  is  said  to  make  It  feasible  to 
bring  fordi  at  any  given  diatance  vibrations 
dmilar  to  the  flist  [woduced  ones,  and  in  this 
way  to  reproduce  at  a  certain  nlaoe  to  ~ 
orlslnallj  produced  at  another  plau.. 

'^Tbia  apparatus  Is  composed  of  a  tnnsmitlor 
■nd  of  a  receiver.    (Bee  cut  anU,  page  010.) 

"The  transmitter  coodsts  inaconioil  lubea  A 
about  IScm.  long.lOcm. at  tlie  front,  4cm.  at  the 
back  openi  ng;thecboiceofthe  material  as  well  as 
a  greater  length  is  indiaetentj  a  greater  width,  on 
the  contrary,  isdisadvnntageonB;tbeeurfBce  of 
"le  interior  must  be  as  smooth  as  possible.     The 


brane  of  collodion  o,  and  on  tbe 
circular  surface  formed  by  this  membrane  rests 
one  end  e  of  lever  «  d.  the  fulcrum  of  which  is 
held  by  a  support  and  remains  connected  with 
the  metallic  circuit.  This  lever,  one  arm  e  c 
of  which  must  be  considerably  toDgertban  sd, 
should  be  as  light  as  possible  so  as  to  follow 
easily  the  motions  of  the  membrane,  as  an  un- 
certain obedience  [folsen]  on  part  of  lever  e  d 
would  produce  Imperfect  tones  at  tbe  receiving 
station.  In  the  stale  of  rest,  the  contact  dg  ia 
abut  and  a  weak  spring  n  holds  tbe  lever  fast 
at  rest.  On  the  metallic  support  /  whicb  is 
connected  with  one  of  the  poles  of  the  ballery 
Isa  spring  g.  with  a  contact  whicb  touches  tbu 
contnct  of  lever  c  d  aid  and  the  position  of 
wbicb  is  regulated  by  screw  A,-  over  tube  aba 
disc  must  be  placed  whirJi  enrircles  the  outer 
circumference  of  the  tube  dosely,  so  that  tbe 
efficacy  of  tbe  apparatus  may  not  be  impaired 
through  the  effect  of  tbe  airwaves  coming 
round  and  striking  against  the  rear  end.  ThS 
disc  at  right  angles  with  longitudinal  aits  of 
the  tube  measures  about  fifty  (T)  cm,  in  diame- 
012 


ter     The  recdver  (Fig.  SOS)  oonsirta  or  an 
electro-maguet  Kt  m  wbuh  rests  on  a  aounding- 


. connected  with  a  lever  as  tongas  pos- 

sible,  but  light  and  broad,  which  litter  with 
the  armature,  is  fastened  pendulum-like  on  the 
support  k.  Its  motlona  are  regulated  turoufh 
screw  lor  springe.  "Inorderto  Increase  iSe 
efficacy  ot  the  apparatus,  tiila  receiver  can  be 

E laced  in  one  focus  of  an  eHipsoidal  encluUug 
Di  of  suitable  sixe,  while  the  ear  of  the  bear- 
er Is  placed  at  the  other  focus."  The  working 
of  the  t  wo  apFMratuses  (the  mode  of  coimection 
of  whicb  is  visible  in  the  woodcuts),  the  trans- 
mitter being  placed  at  one  station  and  tbe  re- 
ceiver at  the  other,  is  as  follows :  By  speak- 
ing, singing,  or  tbe  intromlBsioD  of  Instrument- 
al sounds  into  tube  a  b.  in  consequence  of  tbe 
condenssiion  and  rarefaction  of  ilie  column  of 
air,  a  motion  of  tbe  membrane  e  correapondine 
to  these  changes  is  brought  about  Lever  e  3 
follows  the  motions  of  tbe  membrane,  and 
opens  or  doses  tbe  circuit,  according  as  a  con- 
densation or  a  rarefaction  of  the  air  inside  takes 
place.  As  a  conaequeoce  the  electro-magnet 
m  ff)  (Fig.  COS)  is  correspondingly  demi^ue- 
Uzed  or  magnetized,  and  the  armature  afSxed 
to  it  (as  well  aa  the  armature  lever)  is  set  into 
similar  vibrations  as  the  membrane  of  the  tivw- 
mitter.  Through  laver  i  connected  with  (be 
armature,  slmilu  vibrations  arc  communicated 
to  the  surrounding  air  and  (the  increasiae  effect 
of  the  sounding-board  helping)  tbe  tones  eo 
produced  finally  reach  the  car  of  the  listraer. 
In  respect  to  tbe  operations  of  this  appantus, 
the  author  remarks  that  the  recdver  does  re- 
produce tbe  exact  number  of  the  original  Ti- 
bndons,  but  that  a  rcModactton  of  the  original 
intensity  has  not  yet  been  attained.  For  that 
leason,  it  is  added,  small  diflereocM  in  tbe  vi- 
brations are  appreiuated  with  difficult,  and  In 
the  practical  experiments  made  thua  far,  itwaa 
possible  to  transmit  with  astonishing  faitbfol- 


have  been  one  en  the  constructions  which  Reia 
bss  used  himself  In  bis  experiment*.  Tbe  un- 
derlying priudplea  might  give  hopes  of  a  far- 
ther improvement  of  the  apparatus,  but  the  tel- 
ephone which,  according  to  later  reports.  Reia 
has  finally  dedded  upon,  has  tbe  oispoidtioD 
represented  in  Hg.  SOS,  ^thou^  tbe  prindple 
on  which  it  is  founded  does  not  stand  quite  in 
harmony  with  the  above-mentloaed  investi^- 
tions  of  Weriheim.  for  instance; 


"Tbe  telephone  proper  A  consists  of  a  bidlow 
wooden  box  proTioed  with  a  short  soond-f  aa> 
nel  S,  and  the  upper  side  of  wbicb  Is  open  ia 
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the  oeotre  and  oovered  over  tlffhUy  with  a  del- 
icate membrane.  On  the  middle  of  the  latter  a 
ihin  platinum  disc  is  fastened,  from  which  on 
onefdde  a  pladnum  strip 'establishes  circuit 
connection  with  the  contact  of  the  key  at  e, 
from  which  place  the  metallic  connection  is 
^ected  with  one  end  of  the  coil  of  a  small  elec- 
tro-magnet provided  with  a  spring  armature, 
whilst  the  other  end  is  in  contact  with  screw/ 
The  reproducing  apmratus  C  set  up  at  the  re- 
ceiving station  consists  simply  ot  a  coil  about 
six  indies  long  formed  hj  winding  six  layers 
of  copper  wire;  in  the  axis  of  the  coil  a  thin 
iron  wire  ten  inches  long  (a  knitting  needle), 
protruding  out  of  each  end  of  the  coil  about 
two  inches,  is  so  disposed  that  with  its  bridge- 
like supports  it  rests  on  a  sounding  board.  Bv 
means  of  screw  i  and  of  the  key  at  A  ^  the  cou 
is  thrown  into  the  circuit  and  the  connection  of 
both  apparatus  is  eilected  in  the  manner  men- 
tioned; a  battery  beinff  placed  at  B,  the  course 
of  the  current  is  easily  followed  out  It  can 
flow  from  B  through  d  e  and  cbioe  and/,  and 
from  here  to  the  receiving  station,  and  at  t'  re- 
turn to  the  battery,  or  it  can  start  in  the  oppo- 
site direction  according  as  dot  i  forms  the 
startinff  point  of  the  current  The  circoit  can 
be  broken  at  will  at  each  of  the  two  stations  by 
pressins^  the  key  lever,  and  a  connection  can  he 
4Stab]ii£ed  thus  in  either  direction;  but  the  dis- 
continuous currents  which  are  to  produce  the 
Hounding  of  the  iron  wire  at  C  are  obtained  in 
this  way:  By  singing  or  the  blowing  of  in- 
struments towards  the  sound-funnel  S  the  mem- 
brane at  A  is  made  to  vibrate;  if  this  can  be 
brought  about,  it  will  happen,  as  was  demon- 
strati  by  the  experiments,  that  the  iron  wire 
of  the  receiver  assumes  isochronal  vibrations, 
and  whenever  this  Is  the  case,  it  reproduces  the 
rtame  tones  which  set  the  membrane  to  vibrat- 
ing at  the  transmitting  stations. 

'*My  own  experiments  have  demonstrated 
that  every  melody  starting  from  c  and  embra- 
cing the  entire  extent  of  an  average  male  voice, 
when  sung  into  the  telephone  can  be  repro- 
duced by  the  receiver  at  C.  The  timbre 
TEIang]  or  quality  of  the  sounds  thus  repro- 
duced is  not  pleasant— they  are  almost  like  the 
sounds  of  tov  trumpets,  at  times  also  like  the 
buzx  of  a  fly  caught  in  a  spider's  web,  and 
the  like;  yet  the  experiments  of  Reis  are  cer- 
tainly interesting  enough  to  challenge  atten- 
tion. 

"A  reproduction  of  the  words  spoken  in  the 
telephone  with  or  without  variation  of  pitch  was 
audible  at  the  receiver  only  in  a  corresponding 
noise  [entsprechendes  Gterfliisch],  while  a  dis- 
cTtmlDatc  perception  of  single  vocal  sounds, 
syllables  or  words  could  not  be  had.  Accord- 
ioir  to  communications  made  on  this  subject  by 
K«is,  he  has  succeeded  in  reproducing  the  tones 
of  organ  pipes  not  covered,  and  those  of  a  piano; 
fn  this  bitter  case  the  tmosmitter  was  placed  on 
the  sounding-board  of  the  piano." 

Catalogue  of  J.  Wnh.  Albert,  Mechanician 
•ft  Frankfort onthe-Main,  1866. 

Sxtraetfiwn  preface.  "All  instruments  and 
apparatus  win  always  be  constructed  according 
%o  the  latest  designs  and  improvements.  In  or- 
der that  the  construction  may  be  better  under- 
stood we  have  printed  herein  references  where 
a  descrlptloD  can  be  found  as  follows: 


vi  At^flaffe.*' 

[Other  books  also  named.] 

M)rom  bod^  qf  catalogue, 

"889.  Telepboneof  Reis  for  reproduction 
of  tones  by  electricity  with  description,  21  fl. 

"M-P.  Fiff.  82^^827.  Pisco,  Aknstik,  Pig.60." 

"840.    The  same  in  simpler  design,  fl.  14." 

"Electricity,  hy  Robert  M,  Ferguson,  Wil- 
liam and  Robert  Chambers,  London  and  Edin- 
burgh, 1867,  p.  257. 

"The  Telephone. — This  is  an  instrument  for 
telegraphing  notes  of  the  same  pitch.  Any 
noise  producing  a  single  vibration  of  the  air, 
when  repeated  r:;j^arly  a  certain  number  of 
times  in  a  8econa(not  less  than  thirty-two), 

f  reduces,  as  is  well  known,  a  musical  sound, 
n  Art.  115,  we  found  that  when  a  rod  of  iron 
was  placed  in  a  coil  of  insulated  wire,  and 
magnetized  by  a  current  bein^  sentthrouio^h  the 
coil,  it  gave  out  a  distinct  tick  when  it  was 
demagnetised  by  the  stoppage  of  the  current 
A  person  when  singing  any  note  causes  the  air 
to  vibrate  so  manv  times  per  second,  the  num- 
ber varying  with  the  pitch  of  the  note  he 
sings,  the  higher  the  note  the  greater  being 
the  number  of  vibrations.  If  we  then,  by  any 
means,  can  cet  these  vibrations  to  break  a  closed 
circuit  in  which  the  coil  just  mentioned  is  in- 
cluded, the  note  sung  at  one  station  can  be  re- 
produced, at  least  so  far  as  pitch  is  concerned, 
at  another.  Reis*s  telephone  (invented  1861) 
accomplisbes  this  in  the  following  way: 

* '  A  A  (Fig.  141)  is  a  hollow  wo^en  box  with 
two  round  boles  in  it,  one  on  the  top,  the  other  in 
front.  The  hole  at  the  top  is  closed  by  apiece  of 
bladder  8,  tightly  stretch^  on  a  circular  frame; 
a  mouthpiece  M Is  attached  to  the  front  opening. 
"When  a  person  sings  in  at  the  moutn- 
piece,  the  whde  force  of  his  voice  is  concen- 
trated on  the  tight  membrane,  which  in  conse- 
quence vibrates  with  the  voice.  A  thin  strip 
of  platinum  is  glued  to  the  membrane,  and  con- 
centn^ed  with  the  binding  screw  a,  in  which  a 
wire  from  the  battery  H  is  fixed.  A  tripod 
efg  rests  on  the  skin.  The  feet  e  and  /  lie  In 
metal  cups  on  the  circular  frame  over  which 
the  skin  is  stretched.  One  of  them  /  rests  in  a 
cup  containing  mercury,  and  is  connected  with 
the  binding  screw  b.  The  third  foot,  p,  con- 
sisting of  a  platinum  point,  lies  on  the  circular 
end  or  the  strip  of  platinum  just  mentioned. 
This  point,  beine  placed  on  the  centre  of  the 
oscillating  membrane,  acts  like  a  hopper,  and 
hops  up  and  down  with  it  It  is  easy  to  un- 
derstand how,  for  every  vibration  of  the  mem- 
brane, the  hopper  will  be  thrown  up  for  the 
instant  from  connection  with  its  support,  and 
bow  the  close  circuit  is  thus  broken  at  every 
vibration.  The  receiving  apparatus  R  consists 
of  a  coil  of  wire  placed  in  circuit,  enclosing  an 
iron  wire,  both  being  fixed  on  a  sounding  box. 
The  connections  of  Uie  various  parts  of  the  cir- 
cuit are  easily  learned  from  the  figure.  Sup- 
pose a  person  to  sing  a  note  at  the  mouthpiece 
which  produces  three  hundred  vibrations  a  ^eo- 
ond,  the  circuit  is  broken  at  the  bladder  three 
hundred  times,  and  the  iron  wire  tickins  at 
this  rate  gives  out  a  note  of  the  same  pitch. 
The  note  Is  weak,  and  in  quality  resembles  the 
sound  of  a  toy  trumpet.  Dr.  Wright  uses  a 
receiving  apparatus  of  the  following  kind:  The 
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ttne  cmrent  I«  made  to  pass  throngh  tbe  prima- 
ry coll  ot  a  Bmall  iDduction  coil.  In  tbe  sec- 
oodary  circuit  he  places  two  abeets  of  paper, 
■Uvored  on  one  side,  back  Ic  back,  bo  as  to  act 
as  a  oondenser.  Each  current  that  comes  from 
the  Reading  appamtus  produces  a  current  <n 
tbe  secondaiy  circuit  nhich  charges  and  dis- 
charges  tbe  coedenser,  each  discharge  being  ac- 
companied  by  a  Bound  like  tbe  ataip  tap  of  a 
small  hammer.  Tbe  musical  notes  are  rendered 
bj  these  electric  discharges,  and  aie  loud 
oiough  to  be  beard  In  a  large  ball." 

FVom    7K«  Mantifaetvrtr  and  Builder,  A. 

HoDlblT  Journal  devoted  u>  tbe  Advancement 

and  Dlffosion  of  Practical  Science,  New  York, 

May,  1869,  Vol.  L.  No.  5,  pp.  189, 180. 

7^  T^ephona,  by  Dr.  Tan  der  Wayde. 

"  One  of  tbe  most  remarkable  recent  inven- 
tions connected  with  telegraphy  is  the  tcle- 
idione,  an  instrument  whicn  transroils  directly 
(be  pitch  of  tbe  sound  by  mear-  ''  ~ 
telegraph  wire, — either  an  air  t 
mbmnrine  cable, — so  that,  for  ini 
when  tbe  operslorat  one  end  of  tl 
sings  or  plays  on  an  instrument  an 
as  'Yankee  Doodle  '  or  '  Hail  ( 
bia,'  it  will  be  heard  and  dialing 
plainly  nt  tbe  other  end.  Tbisini 
may,  in  its  present  state,  have  nc 
practical  application,  but  be  a 
scientiBc,  although  highly  inter 
curiosity;  but  who  can  say  that 
not  contain  tbe  germ  of  ■  new  i 
of  working  the  telegraph,  or  som 
useful  practical  purpose. 

"The  telephone  is  not  tbe  resiil 
accidental  aiscovery.  but  of  a  Ihi 
study  of  the  laws  of  electro-mag 
and  of  sound.  It  is  founded  on  [ 
Uiat  tbe  difference  in  pitch  of  dl 
tones  is  caused  by  different  veloc 

vibrations  of  tbe  elastic  soundinii j , 

which  vibrations  are  transmitted  to  and 
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the  original  sounding  body,  be  it  the  hunutn 
voice,  organ  pipe,  stnng  or  any  musical  instru- 
menL  It,  now,  at  tbe  centre  of  this  little 
drumhead  there  be  attached  a  small  disc  of 
some  metal  not  easily  burned  by  <  lectric  cur- 
rents,— for  instance,  platinum,— while  at  tbe 
same  time  a  platinum  point  may,  by  meansof  a 
screw,  be  so  adiosted  as  to  come  very  nearly  in 
contact  with  this  small  platinum  disc,  it  is  clear 
that,  when  the  membrane  is  put  in  vibration,  a 
succession  of  contacts  between  the  disc  and 
point  will  be  produced,  of  which  tbe  number 
In  each  second  will  exactly  correspond  with  tbe 
number  of  vibrations  in  each  second  of  the 
sounding  body  or  the  tone  produced  by  It. 
That  part  of  tneapparatus  which  serves  to  send 
oS  tbe  tune  or  melody  is  represented  in  the  il- 
lustration, Fig.  3.  It  consists  simply  of  a 
square  wooden  box,  provided  at  tbe  side  with 
a  KJndoI  mouthpiecesimilartothatof  a  speak. 
ing  tube,  and  at  the  top  with  an  opening,  over 
which  tbe  membrane  Just  mentioned  has  been 


by  the  air  with  exactly  the  same  velocity,  and 
from  the  air  may  be  communicated  to  a  prop- 
erly atretcbed  membrane,  like  a  idece  of  blad- 
der or  very  ibin  sheet  of  India  rubber,  stretched 
like  adrumhead,  which  these  also  will  vibrate 
with  eiactiy  the  same  velod^  as  the  air  and 


stretched.     The    small    piece   cf 
platinum  attached  to  the  centre  of 
this  little  dnimhend  is,  by  means 
of  every  fieiiblestripof  some  met- 
al tliat  conducts  well,  attached  to 
one  pole  of  tbe  galvanic  battery,  of 
which  only  one  cup  is  represented 
in  the  figure,  althou;^li  for  a  lon^ 
wire  several  cups  will,  of  cour-^, 
be  required.     The  reiwon  why  this 
connection  near  the  platinum  disc  is 
a  flat,  thin  and  Qeiible  strip  is,  ihnt 
any  rigidity  would  interfere  with 
the  freedom  of   vibnilion   of   the 
membrane  to  which  it  is  attHcbcd. 
,    Tbe  point  coniing  in  contact  with 
;    this  small  vibrntingdlscis  connect- 
ed with  tbe  ground  wire,  (be  oiber 
pole  of  the  battery  with  tbe  air  wire 
or  submarine  cable.    It  is  clear, 
from  this  explanation,  that  aievciy 
contact  of  tbe   plaUtmm  point   a 
waveof  electricity  will  be  senlover  the  wire,  ai»d 
as  many  waves  in  a  second  as  there  arecontacta; 
and  as  there  are  as  many  contacts  as  there  are  vi- 
bratioDS  in  every  second,  the  namttcr  of  electric 
waves  will  t>e  always  exactly  equalto  the  num- 
ber of  vibrations  corresponding  with  tbe  pitch  of 
12«  t'.  S. 
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eadi  tone^be  it  fifty,  one  hundred,  two  hundred 
or  five  hundred  in  erery  seoond. 

'*  Tlie  instrument  in  which  this  succession  of 
wares  is  made  audible  at  the  other  end  of  the 
telepraph  wire  is  founded  on  the  fact— first  in- 
▼esugated  Irf  Professor  Henry,  of  the  Smith- 
sonian Institute  at  Washinf^n— that  iron  bars, 
when  becoming  magnetic  by  means  of  electric 
currents  passing  around  them,  become  slightly 
elongated,  and  at  the  interruption  of  the  cur- 
rent are  at  once  restored  to  their  original  length. 
It  is  represented  in  the  cut.  Fig.  8,  and  consists 
of  an  elongated  wooden  box,  of  which  the  top 
Ib  made  of  thin  pine  wood,  similar  to  the  sound- 
ing-board of  a  sUinged  musical  instrument,  to 
which  are  attached  two  bridges  carrying  long 
pieces  of  moderately  thick  and  very  soft  iron 
wire,  which,  for  nearly  their  whole  length  are 
surrounded  by  a  ooU  similar  to  the  coilof  the 
dectro-msgnets  used  in  telegraphing.  One 
end  of  this  con  is  attached  to  the  telegraph 
wire,  the  other  to  the  ground  wire,  at  rcpre- 
•ented  in  the  figure.  At  erery  instant  that  a 
contact  is  establtehed  at  the  station  where  the 
sound  is  produced,  and  a  current  wave  thus 
uansmitted,  these  wires  will  become  magnetic, 
and  consequently  elongated;  and  they  will 
be  shoitened  again  at  every  interruption  of 
the  current  And  as  these  currents  and  inter- 
ruptions succeed  each  other  with  the  same  veloc- 
ity as  the  sound  vibrations,  the  elongations  and 
shortenings  of  the  magnetized  iron  wires  will 
succeed  each  other  with  exactly  the  same  veloc- 
ity, and  consequently  they  will  be  thrown  into  a 
sUte  of  longitudinal  vibrations  corresponding 
with  the  original  musical  tone,  which  vibrations 
will  then  be  communicated  to  the  sounding- 
board  in  exactly  the  same  manner  as  is  the  case 
with  the  vibrations  of  the  strings  in  all  stringed 
insirumenta,  thus  becoming  more  audible  at  the 
receiving  station. 

"  It  is  clear,  from  the  foregoing  explanations, 
that  no  quality  of  tone  can  be  transmitted. 
Much  less  can  articulate  words  be  sent,  notwith- 
ctanding  the  enthusiastic  prediction  of  some 
persons,  who,  when  they  first  beheld  this  ap- 
fscmitus  in  operation,  exclaimed  that  now  we 
would  talk  airectly  through  the  wire.  It  is 
from  its  nature  able  to  transmit  only  pitch  and 
rfayihm,— consequently  melody,  and  nothiDz* 
more.  No  harmony  nor  different  degrees  of 
at  reiigth  or  other  qualities  of  tone  can  be  trans- 
mitted. The  re(^ving  instrument,  in  fact, 
sings  the  melodies  transmitted,  as  it  were,  with 
its  own  voice,  resembling  the  humming  of  an 
iaaed,  r^pardless  of  the  quality  of  the  tone 
which  prMluces  the  original  tune  at  the  other 
eod  of  the  wire. 

' '  This  instrument  is  a  German  invention,  and 
was  first  exhibited  in  New  York,  at  the  Poly- 
tecbnic  Association  of  the  American  Institute, 
by  Dr.  Van  der  Weyde.  The  original  sounds 
'were  produced  at  the  farther  extremity  of  the 
Imrge  building  (the  Cooper  Institute),  totally 
oas  of  bearing  of  the  anodation;  and  the  re- 
ceiving instrument,  standing  on  the  table  of 
tbe  leSme  room,  produced  with  its  own  rather 
twanc  the  different  tunes  sung  at  the 
end  or  the  line,  rather  weaklv,  it  is  true, 

jse  of  the  weak  battery  used,  but  very  dis- 

tiacCly  and  correctly ." 

1S#  U.  & 


Da$  Buck  der  Erfindungen^  GmMfU  nfuf  In- 
duitrien,  Leiptig,  IfiJt, 

[Book  of  Inventions,  Trades  and  Indus- 
tries.] 

Tdephany, 

**  It  sounds  more  than  wonderful  when  the 
possibilitv  is  asserted  of  carrying  on  a  conver- 
sation with  another  person  at  a  distance  of 
hundreds  of  miles  throuch  the  electric  tele- 
graph wire,  so  that  he  can  near  with  Ids  bodiily 
ear  our  voice  with  all  its  peculiarities,  that  he 
should  hear  the  melody  we  are  singing,  and 
that  he  should  feel,  when  we  laugh,  prmiisely 
as  if  he  was  standinir  alongside  of  us. 

*'  But  this  possibility  has,  to  a  certain  de- 
gree, already  become  to  be  a  fact 

'*The  master  teacher,  Reis,  in  Frankfurton- 
the-Main,  had  the  good  idea  to  make  of  the 
electro-magnetic  telemph  'which  has  hereto- 
fore been  an  eye  reaching  over  many  lands,'  an 
ear  which  should  reach  full  as  far. 

**  In  this  strange  organ  of  hearing,  the  electro- 
magnetic apparatus  takes  the  part  of  those 
bones  of  the  ear  which  carry  the  commotion 
from  one  membrane  to  anotner,  and  the  only 
difference  between  the  cavity  of  the  ear  and 
the  union  of  two  such  stations  is,  that  in  one 
case  we  are  made  sensible  of  the  sdiking  of  the 
sound-waves  against  the  ear  drum  by  means 
of  a  lever,  and  in  the  other  by  means  of  the 
commotion  of  an  iron  rod.  *  •  * 

"As early  as  October,  1861,  Reis  had  made 
successful  trials  with  his  apparatus.  A  melody 
sunff  with  a  medium  loud  voice  was  reproduced 
perfectly  at  a  distance  of  one  hundrea  metres. 
Although  the  problem  of  'far  speaking*  may 
so  far  only  be  considered  solved  in  theory,  and 
the  apparatus  has  not  yet  that  perfection  which 
would  make  it  possible  for  a  speaker  to  ioter- 
est  large  gatherings  at  numerous  distant  parts 
of  the  earU],it  is  nevertheless  interesting  enough 
to  be  described  in  this  place." 

From  Sdentifle  Ameriean,  New  York,  Ifarch 
4,  1876. 

Th0  Invention  cf  the  Telephone,  hy  P.  B,  Van 
dor  Weyde,  M,  D. 

"  In  connection  with  Mr.  Qrav's  application 
of  the  telephone  to  the  simultaneous  trans- 
mission of  several  different  tele;?rapliic  mes- 
sages over  one  wire  at  the  same  time,  and 
his  paper  read  before  Uie  American  Electrical 
Society  (published  on  p.  92.  Scientific  American, 
Supplement  for  Feb.  6),  it  may  be  interesting 
for  the  readers  of  this  paper  to  obtain  some  in- 
formation in  regard  to  the  invention  of  the  tele- 
phone, by  Reuss.  As  mentioned  in  the  article 
above  referred  to.  Page  and  Henry  observed 
that,  by  rapid  magnetization  and  demagnetisa- 
tion, iit>n  could  be  put  into  vibrations  isochron- 
ic  with  the  interruptions  of  the  current;  and 
later,  Marian  experimented  exteosively  in  this 
direction,  while  Wertheim  made  a  thorough  in- 
vestigation of  the  subject,  which  induced 
Reuss,  of  Friedrichsdorf,  near  Hamburg,  Ger- 
many, to  apply  this  principle  to  the  transmis- 
sion of  musioil  tones  and  melodies  by  tele- 
graph; and  he  contrived  an  apparatus  which 
we  represent  in  the  engravings. 

"The  telephone  of  Reuss  consists  of  two 
parts,  the  transmitting  and  receiving  instru- 
ment   Fig.  I  rq>resents  the  former,  and  is 
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SUced  at  the  localitr  where  the  miulc  is  pro- ! 
uced;  Fig.  n,  the  latter,  is  placed  at  the  sta- 
tion where  the  music  la  to  be  heard,  which 
may  be  at  a  diatance  of  100, 900  or  moremileBi 
la  fact,  as  far  as  the  hatteiy  used  can  cany  the 
current;  while  Ibe  two  instninieota  are  con- 
nected with  the  battery  and  the  teleKTsph  wire 
Id  the  unial  manner.  One  pole  of  the  battery 
Is  connected  with  the  ground  plate,  the  other 


with  the  sctew,  marked  3  to  our  Fig.  I.,  and 
thence  over  a  thin  copper  strip  n,  with  the 
platinum  disc  o,  attached  to  the  centre  of  the 
membrane  stretched  in  the  large  top  opening 
of  the  hoUow  and  empty  box  K,  Intended  to 
receive  and  strengthen  the  vibralioDs  of  the  air, 
I»odaced  hf  dn^ng  before  the  funnel-ahaped 
short  tube  attached  to  the  openbig  In  T.  Over 
the  platinum  disc  0.  attached  to  the  elastic 
memnrane,  la  a  platinum  point  attached  to 
the  arms  b  e  and  b  E,  while  a  set  screw  bringa 
this  point  in  slight  contact  with  Ibe  platinum 
disc  mentioned.  A  part  of  the  box  Is  repre- 
sented as  broken  and  removed.  In  order  to 
show  the  into'nal  oonstmctlDn.  The  strip  a  b 
e,  is  connected  with  the  ends,  of  the  switch  t  *, 
and  the  screw  connection,  1,  at  the  lower  right 
hand  comer,  and  also  throurti  the  telegraph 
wire,  to  the  mstrument  Fig.  11,  at  the  receiv- 
ing station,  which  mav  be  situated  at  a  dis- 
tance of  many  miles.  Here  the  current  enters 
by  the  screw  conn»llon  8,  and  passes  through 
the  spiral0,sarToundlnK  the  soft  iron  wire  d  (i, 
of  the  thickness  of  a  knltUng  needle,  and  leaves 
the  apparatus  at  the  screw  connection  4.  whence 
it  obtalBi  access  to  the  ground  plate,  and  so 
pswea,  through  the  earth,  Dsck  to  the  battery. 
The  spiral  and  iron  wire  d  if ,  is  supported  on 
a  hollow  box  B,  of  thin  board;  while  a  cover 
D,  of  the  same  materia]  is  placed  on  top,  all  in- 
tended to  strengthen  the  sound  prodaced  by 
the  vibrations  which  the  interruption  of  the 
current  caused  in  the  Iron  wire  i  d,  so  as  to 
make  these  vibrations  more  audible  by  giving 
•  large  vibratory  surface,  in  the  same  way  that 
the  sounding-board  of  a  pianoforte  strengtheni 
the  vibrations  of  the  air  caused  by  the  strings, 
and  makes  a  verjr  weak  sound  qmte  powerful. 
"  If  a  flute  be  played  before  the  opening  T, 
or  if  a  voice  be  suging  there,  the  vibration  of 
the  alrinslde  the  box  K  causes  the  membranem 
to  vibrate  synchronically,  and  this  causes  the 
platinum  disc  o  to  move  up  and  down  with  cor- 
responding frequency.  At  everf  downward 
motion  the  contact  of  this  disc  with  the  platinum 
point,  under  b,  is  broken,  and  therefore  the  cur- 
rent is  interrupted  as  rapidly  as  the  vibrations 
occur.  Let,  for  Instance,  the  note  0  besounded; 
this  note  makes  sixty-four  full  rlbradons  in  a 
second,  and  we  have,  tiierefore  sixty-four  In- 
temiptions  of  the  electric  current,  which  Inter- 
ruption will  at  once  be  transmitted  through 
the  telegraph  liaesto  the  receiving  instrument, 
and  put  the  bar  d  d,  Into  exactly  similar  vibra- 
lions,  making  the  very  same  tone  G  audible,  and 
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so  on  for  all  other  rates  of  vibration.  It  b  deai 
that  In  this  way  not  only  the  rhythm  of  mosEe 
can  be  transmitted  (and  this  can  bedoneby  the 
onlinary  tel^^pb),  but  the  very  tones,  aa  well 
as  the  relative  duradona  and  the  rests  between 
them,  can  thus  be  sent,  making  a  Cull  and  com- 
plete melody.  The  switch  (  «,  Fig.  I,  la  in- 
tended, in  connection  with  a  similar  onebi  Fig, 
II,  to  communicate  between  the  Stations,  with 
the  help  of  the  electro-magnet  £,  to  ascertain 
if  station,  Fig  II,  is  ready  to  received  the  mel- 
odies; then  it  elves  the  signal,  by  manipulating 
the  switch,  which  Is  recdved  t^  the  aitracti<Ni 
of  the  armature  A,  the  latter  arranEemenI 
being  a  umple  Morse  apparatus  attached  to  the 
telepbone. 
k     iTofessoT  Heisler,  In  bi6_LAriudi  da-  T«ek- 


nixhen  Pkytik  ^Sd  edition,  Vienna,  1860),  says, 

' ;gard  to  this  Instrument:  "  Ttke  telephone 

in  in  lis  infancy;  however,  by  the  use  of 
batteries  of  proper  strength.it  alreadj  tnuumU*, 
not  only  single  musical  tones,  but  even  the 
most  intrlcnte  melodies,  song  at  one  end  of  tha 
line  to  the  other,  situated  at  a  great  distasea, 
and  makes  them  perceptible  then  with  all  tbe 
desirable  distinctnessi  After  reading  this  ac- 
count in  1808,  I  had  two  such  telephones  con- 
structed, and  exhibited  them  at  the  meting  of 
the  Polvtechulc  Club  of  the  American  Institute. 
The  original  sounds  were  produced  at  tbe  fur- 
ther extremity  of  tbe  large  onildlne  (the  Cooper 
Institute),  totally  out  of  hearing ofthe  Associa- 
tion, and  the  receiving  instrument,  standing  on 
tbe  table  in  the  lecture  room,  produced  (with  a 
peculiar  and  rather  nasal  twang)  the  diSeivot 
tunes  sung  into  the  box  E,  at  the  other  end  of 
the  line;  not  powerfully,  It  Is  true,  but  very 
distinctly  and  correctly.  In  the  succeeding 
summer  I  Improved  the  form  of  the  box  K,  so 
as  to  produce  a  tn ore  powerful  vibration  of  tbe 
membrane,  by  means  of  reflections  eilected  bj 
curving  the  ades;  I  also  Improved  the  receiv- 
ing instrument  by  Introdnolng  several  Iron  wires 
in  the  coil,  so  as  to  produM  a  stTonger  Tibniion. 
I  submitted  these,  with  some  other  improve- 
ments, to  tbe  meeting  of  the  American  Anocia- 
tion  for  tbe  Advancement  of  Science,  and  on 
that  occasion  (now  seven  years  ago)  expressed 
tbe  opinion  that  the  instrument  contaioi'd  tba 
germ  of  s  new  method  of  working  the  electric 
telegraph,  and  would  undoubtedly  lead  to 
f  urioer  improvements  In  this  branch  of  science, 
needing  only  that  a  oorapetent  peraon  give  it 
bis  undivided  attention,  t:o  as  to  develop  oat 
of  It  all  that  it  la  evidently  capable  of  prodne- 
Ing. 

"Before  leaving  this  subject,  I  wish  to 
draw  special  attention  to  the  fad  that  the  merit* 
of  this  InveulioD  oonslat  chiefly  in  the  absence 
of  musical  instruments,  tuning  forks,  or  th^r 
equivalents,  for  producing  the  tones;  any  in- 
strument will  do, — Bute,  violin,  human  voice. 
etc  If  the  sedal  vibrations  ate  only  ooimected 
loto  the  box.  Fig.  I,  the  apparatus  will  send  the 
pitch  as  well  as  the  duration  of  the  different 
tones,  with  the  rests  between,  therefore  notonly 
transmitting  perfect  rhythm,  but  a  complete- 
melody,  with  Its  long  and  ^ort  notes.  Tbe 
two  parts  of  the  apparatus  mav  even  be  con- 
nected each  to  a  sepsrste  pianoforte;  and  If  this 
were  done  in  a  propermanner,  a  melody  played 
on  tbe  pianoforte  connected  with  the  transmit 
ting  Instrument,  fig.  I,  would  be  heard  m  tbe 
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pitnof OTta  at  a  great  distance  oonnected  with 
the  reoeiviDg  iDstnimeDt,  Fig.  EL 

The  defendants  in  these  actions  all  alleged 
that  Bell's  inyention  or  disooTeiy,  mentioned 
in  his  Letters  Patent  were  not  new  or  original, 
hat  had  been,  prior  to  his  aUeged  inyention  or 
discovery,  invented  or  discovered  by  other  per- 
sons to  whom  Letters  Patent  had  been  issued; 
among  whom  were  Elisha  Gray,  to  whom  sev- 
eral patents  have  been  issued;  Cromwell  Fleet- 
wood Yarley,  to  whom  English  Patents  had 
been  issued,  and  others  a  long  list  of  whom  is 
mentioned  in  the  answer  of  the  Clay  Commer- 
cial Telephone  Company 

In  this  court  it  was  claimed,  and  the  charge 
made  in  briefs  for  the  Overland  and  Drawbaugh 
Companies,  that  Bell's  application,  as  originally 
filed  m  the  Patent  Office,  did  not  contain  his 
present  fourth  claim  or  any  description  of  the 
Variable  Resistance  Method.,  and  that  all  which 
now  appears  in  his  specification  on  that  sub- 
ject, including  the  fourth  claim,  were  surreptl- 
tiously  interpolated  afterwards.  Bell's  applica- 
tion was  filed  Feb.  14, 1876,  and  during  the  same 
day.  Elisha  Gray  filed  a  caveat  in  which  he 
claimed  as  his  invention  the  art  of  transmitting 
vocal  sonnds  telegraphically  through  an  electric 
circuit.  The  charge  was  made  in  the  printed 
brief  of  Mr.  Hill  (as  stated  in  the  opinion  in 
this  case)  that  "  Mr.  Bell's  attorneys  had  an 
underground  railroad  in  operation  between 
their  office  and  Examiner  Wilbur's  room  in  the 
Patent  Office,  by  which  they  were  enabled  to 
have  unlawful  and  guilty  knowledge  of  Qray's 
papers  as  soon  as  tbey  were  filed  in  the  Patent 
Qfflae,"  and  "  that  an  important  invention  and 
a  claim  therefor  were  bodily  interpolated  into 
Bell's  specification  between  February  14, 1876, 
and  February  19,  1876,"  in  consequence  of 
knowledge  01  Qray's  caveat  improperly  ob- 
tained. The  following  is  a  copy  of  Gray's  said 
caveat  referred  to  in  said  charge: 

UNITED  STATES  PATENT  OFFICE, 

EuHHA  Gbat,  ow  ChxoAGO,  Iluroiil 


_    Vocal    Soiiad*    Tel- 
•grapbioUy* 

Oraj*0  G»Te»t. 

FUad  Fabruarj  14, 1871 

'*nM  whom  it  map  eoneem: 

"  Be  it  known  that  I,  Elibha  Qbat,  of  Chi- 
cago, in  the  county  of  Cook,  and  State  of  IIU- 
nda,  have  invented  a  new  Art  of  transmitting 
Toeal  Boundi  teleoraphicallp,  of  which  the  fol- 
lowing is  a  specmcation: 

"  It  is  the  object  of  my  invention  to  trans- 
mit the  tones  of  the  human  voice  through  a 
telegraphic  circuit,  and  reproduce  them  at  the 
receiving  end  of  the  line,  so  that  actual  con- 
veraations  can  be  carried  on  by  persons  at  long 
diauoces  apart 

"  I  have  invented  snd  patented  methods  of 
traBsmitting  musical  impressions  or  sounds  td- 
cgraphicaUv,  and  my  present  invention  is  based 
npoo  a  modification  of  the  principle  of  said  in- 
vention, which  is  set  forth  and  described  in 
Letters-Patent  of  the  United  States,  granted  to 
Die  July  87,  1875,  respectively  numbered  166,- 
090,  and  166,096,  and  also  in  an  application  for 
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Letters-Patent  of  the  United  States,  filed  by  me 
February  28, 1870. 

"To  attain  the  objects  of  my  invention,  I 
devised  an  instrument  capable  of  vibrating  re- 
sponsively  to  all  the  tones  of  the  human  yoioe» 
and  by  which  they  are  rendered  audible. 

"In  the  accompanying  drawings  I  bave 
shown  an  apparatus  embodying  my  improve- 
ments, in  the  best  way  now  Known  to  me,  but 
I  contemplate  various  other  applications,  and 
also  changes  in  the  details  of  construction  of 
the  apparatus,  some  of  which  would  obviously 
suggest  themselves  to  a  skillful  electrician,  or 
a  person  versed  in  the  science  of  acoustics,  on 
seeing  this  application. 
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"  Figure  1  represents  a  vertical  central 
tion  through  the  transmitting  instrument. 

"  Figure  2,  a  similar  section  through  the 
ceiver;  and  figure  8  a  diagram  representing  the 
whole  apparatua. 

"  My  present  belief  is,  that  the  most  effective 
method  of  providing  an  apparatus  capable  of 
responding  to  the  wlous  tones  of  the  buman 
voice  is  a  tympanum,  drum  or  diaphragm, 
stretched  across  one  end  of  the  chamber,  carry- 
ing an  apparatus  for  producing  fluctuations  In 
the  potential  of  the  electric  current,  and  oon- 
sequently  varying  in  its  power. 

''In  the  drawings,  the  person  transmitting 
sounds  is  shown  as  talking  into  a  box  or  cham- 
ber, A,  across  Uie  outer  end  of  which  is 
stretched  a  diaphragm  a  of  some  thin  sub- 
stance, such  as  parchment  or  gold  beaters'  skin, 
capable  of  responding  to  all  the  vibrations  of 
the  human  voice,  whether  simple  or  complex. 
Attached  to  thia  diaphragm  is  a  Ught  metal 
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Tod  A,  or  other  suitable  conductor  of  electri- 
city, wbich  extends  into  a  vessel  B,  made  of 
^iass  or  other  insulating  material,  having  its 
lower  end  closed  by  a  plug,  which  may  be  of 
^  metal,  or  through  which  passes  a  conductor  b, 
forming  part  oi  the  circuit 

•'This  vessel  is  filled  with  some  liquid  pos- 
-sessing  Idffik  resistance,  such,  for  instance,  as 
water,  so  that  the  vibrations  of  the  plunger  or 
rod  A,  which  does  not  quite  touch  tne  conduc- 
tor b,  will  cause  variations  in  resistance,  and, 
-consequently,  in  the  potential  of  the  current 
passing  through  the  rod  A. 

"Owing  to  this  construction,  the  resistance 
varies  constancy,  in  response  to  the  vibrations 
-of  the  diaphragm,  whidi,  although  irregular, 
Tiiot  only  in  their  amplitude  but  in  rapidi^,  are 
nevertheless  transmitted,  and  can.  consequent- 
ly, be  transmitted  through  a  single  rod,  which 
could  not  be  done  with  a  positive  make  and 
break  of  the  circuit  employed,  or  where  con- 
tact points  are  used. 

*'!  contemplate,  however,  the  use  of  a  series 
'  of  diaphragms  in  a  common  vocalizing  cham- 
ber, each  diaphragm  carrying  an  independent 
rod.  and  responding  to  a  vibration  of  different 
rapidity  and  intensi^;  in  which  case  contact 
points  mounted  on  other  diaphragms  may  be 
-employed. 

"The  vibrations  thus  Imparted  are  trans- 
mitted through  an  electric  circuit  to  the  receiv- 
ing station,  in  which  circuit  is  included  an 
•elS:;tro-magnetof  ordinary  construction,  acting 
upon  a  diaphragm  to  which  is  attached  a  piece 
of  soft  iron,  and  which  diaphragm  is  stretched 
across  a  receiving  vocalizing  chamber  c,  some- 
what similar  to  the  corresponding  vocalizing 
•chamber  A. 

"The  diaphragm  at  the  receiving  end  of  the 
line  is  thus  thrown  into  vibration  correspond- 
ing with  those  at  the  transmitting  end,  and 
audible  sounds  or  words  are  produced. 

"The  obvious  practical  application  of  my 

improvement  will  be  to  enable  persons  at  a 

distance  to  converse  with  each  other  tllrough  a 

telegraphic  circuit,  just  as  they  now  do  in  each 

•other's  presence,  or  through  a  speaking  tube. 

'*I  claim,  as  my  invention,  the  art  of  trans- 
mitting vocal  sounds  or  conversations  tde- 
.graphically  through  an  electric  circuit." 

Witnesses:  ELI8HA  GRAY. 

William  J.  Pbtton, 
William  D.  Baldwo. 

One  item  of  evidence,on  which  the  charge  of 
the  fraudulent  interpolation  into  Bell's  Specifi- 
cations above  mentioned  is  rested,  is  a  paper 
banded  by  Bell  to  George  Brown  of  Toronto, 
describing  his  invention  which  was  intended  to 
be  used  in  England  to  secure  a  British  Patent 
in  which  what  is  now  claimed  to  be  an  inter- 
polation in  the  American  application  is  not  to 
be  found.  The  following  is  a  copy  of  such 
paper: 

BeWs  Otorge-Brown  SpeeificoHon,  No.  F.* 

Unitbd  States  Patent  Offiob. 

[Albxakdeb  Gbaham  Bell,  of  Salem,  As- 
signor to  himself  and  Thomas  Sanders,  of 
Haverhill,  and  Gardiner  G.  Hubbard,  of 
Cambridge,  Massachusetts.] 

*N0TB.— Aooompanylng  this  were  sketches  of  tint 
••even  fl^ruree  in  this  v  oL  and  to  whioh  letorenoe  Is 
made  by  letters  and  figure*-   iCd. 
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lb  all  whom  it  may  eo-^ttm  : 

Be  it  known  that  I,  Alexahder  Graham 
Bell,  of  Salem,  Massachusetts,  have  invented 
certain  new  and  useful  improvements  in  tele- 
graphy, of  which  the  following  is  a  specifica- 
tion: 

In  [another  application  for]  letters  patent 
granted  to  me  [in]  April  0th,  1875  (No.  161,* 
799),  I  have  ddcnbea  a  method  of  and  appa- 
ratus for  transmitting  two  or  more  tel^rapnic 
signals  simultaneoudy  alone  a  single  wire  by 
the  cmplovment  of  traxmnitting  instnimenti^ 
each  of  which  occasions  a  suo^ssion  of  elec- 
trical impulses  differing  in  rote  from  the  oth- 
ers; and  of  receiving  instroments  each  tuned 
to  a  pitch  at  which  it  wiU  be  put  in  vibration 
to  produce  its  fundamental  tone  by  one  only  of 
the  transmitting  instruments;  and  of  vibratory 
circuit-breakers  operating  to  convert  the  vflna- 
tory  movement  of  the  reaving  instrument  into 
a  permanent  make  or  break  (as  the  case  may 
be)  of  a  local  circuit  in  which  Is  placeda  Morse 
sounder  register,  or  other  telegntphic  appara- 
tus. I  have  also  therein  described  a  form  of 
autograph  telegraph  based  upon  the  action  of 
the  above-mentioned  instruments. 

In  illustration  of  my  method  of  multiple 
telegraphy  I  have  shown  in  the  [applicationi 
PATEirr  aforesaid,  as  one  form  of  transmitting 
instrument  an  electro-magnet  having  a  sted 
spring  armature  which  is  kept  in  vibration  by 
the  action  of  a  local  batterv.  This  armature 
in  vibrating  makes  and  breaks  the  main  circuit, 
producing  an  intermittent  current  upon  the 
line-wire.  I  have  found,  however,  that  upon 
this  plan  the  limit  to  the  number  of  signals 
that  can  be  sent  simultaneously  over  the  same 
circuit  is  very  sp^ily  reached;  for  wheo  a 
number  of  transmitting  instruments,  having 
different  rates  of  vibration,  are  simultaneouslv 
making  and  breaking  the  same  circuit,  tlM  ef- 
fect upon  the  main  line  is  practically  eqpiivalcnt 
to  one  continuous  current. 

My  present  invention  consists  in  the  employ- 
ment of  avibratorvoi;undulat[ing]ORT  current 
of  electricitv  in  place  of  a  merely  intermittent 
one;  and  of  a  method  of,  and  apparatus  for, 
producing  electrical  undulations  upon  the  line- 
wh^e.  The  advantages  [claimed  for  the  undul*- 
tory  current  over  Uiej  I  claim   to  DSRivm 

FBOM  THE  USE  OF  AK  UHDULATOBT  CURBBMT 

US  PLACE  OF  A  merely  intermitt^it  one,  ar^^ 

1.  That  a  very  much  lar^  number  of  si|^ 
nals  can  be  transmitted  smiultaneously  over 
the  same  circuit. 

2.  That  a  closed  circuit  and  single  main  batr 
tery  may  be  employed. 

8.  That  communication  in  both  directioosii 
established  without  the  necessity  of  using  vpb- 
dal  induction-coils. 

4.  And  that— as  the  circuit  is  never  broken 
— ^a  spark-arrester  becomes  unneoessaiy. 

It  has  long  been  known  that  when  a  penn*- 
nent  magnet  is  caused  to  approach  the  pole  of 
an  electro-magnet  a  current  of  electridtf  is  in- 
duodd  in  the  coils  of  the  latter,  and  that  when 
it  is  made  to  recede  a  current  of  opposite  po- 
larity to  the  first  appears  upon  the  wire.  Wbau 
therefore,  a  permanent  marnet  is  caused  to  vi- 
brate in  Ront  of  the  pole  of  an  electro-magnec, 
an  undulatorv  current  of  electricity  is  induced 
in  the  coils  of  the  electro-magnet,  the  nndal*' 
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tions  of  which  correspond  in  rate  of  soccoMion 
to  I  he  vibrations  of  the  magneton  polarity  to  the 
dirortion  of  ils  motion,  and  in  intensity  to  the 
amplitude  of  its  vibration.  That  the  dinerence 
between  an  undulatoir  and  an  intermittent 
•current  may  be  more  clearly  understood,  I  shall 
•describe  the  condition  of  the  electrical  current 

when  THB  ATTEMPT  18  MADE  TO  TKANBMIT  tWO 

unusical  notes  [of  different  pitch  are]  simul- 
taneously [transmitted  along  the  same  wire] 

FIRfST  UPOH  THB  ONE  PLAK  AND  THEN  UPON 

THB  OTHER.  Let  the  interval  between  the  two 
aoundfl  be  a  major  third.  Then  their  rates  of 
▼ibration  are  in  the  ratio  of  4  :  5. 

Now,  when  the  intermittent  current  Is  used 
tiie  circuit  is  made  and  broken  four  times  by 
one  TBANBiOTTiNO  instrument  in  the  same  time 
that  five  makes  and  breaks  are  caused  l^  the 
•other  [instrument!. 

A.  and  B  (Figs.  I,  II,  and  m)  represent  the  in- 
termittent currents  produced;  four  impulses  of 
A  being  made  in  the  same  time  as  five  impulses 
•<rf  B.  eee,  etc. ,  show  where  and  for  how  long 
'time  the  circuit  is  made,  and  ddd,  etc.,  indi- 
oate  the  duration  of  the  breaks  of  the  circuit 

The  line  A  +  B  shows  the  total  effect  upon 
'the  current  when  the  transmittim;  instruments 
for  A  and  B  are  caused  [to]  simultaneously  to 
make  and  break  the  same  circuit  The  result- 
ant effect  depends  very  much  upon  the  dura- 
tion of  the  make  relatively  to  the  break.  In 
Fi^I  the  rate  is  as  1:  4;  in  Fig.  II  as  1:  2;  and 
in  Fif.  Ill  the  makes  and  breSks  are  of  equal 
•duration. 

The  combined  effect  A  -f  B  (Fig.  HI),  is 
▼mr  nearly  equivalent  to  a  continuous  current 

when  many  transmitting  instruments  of  dif- 
ferent [pitch]  BATES  OF  VIBRATION  are  simul- 
tmneously  making  and  breaking  the  same  cir- 
•cuit,  the  current  upon  the  main  line  Poses 
altogether  its  intermittent  character  and]  be- 
comes for  all  practical  purposes  continuous. 

[But  now]  next  consider  the  effect  when  an 
unoulatory  current  is  employed. 

£lectri<»l  imdulations  induced  by  the  vibra- 
tion of  a  body  capable  of  inductive  action  can 
be  represented  graphically  without  error  by 
the  same  sinusoidal  curve,  which  express  the 
ribration  of  the  inducing  body  itself,  and  the 
effect  of  its  vibration  upon  the  air. 

For,  as  above  stated,  the  rate  of  oscillation  in 
fbe  electrical  current  corresponds  to  the  rate  of 
vibration  of  the  inducing  Ixxiy;  that  Is,  to  the 
pitch  of  the  sound  produced;  the  intensity  of 
the  current  varies  with  the  amplitude  of  vibra- 
tion; that  is.  with  the  loudness  of  the  sound; 
aod  the  polarity  of  the  current  corresponds  to 
the  direction  of  the  motion  of  the  vibrating 
body;  that  is,  to  the  condensations  and  rare* 
factions  of  air  produced  by  the  vibration. 
Hmce  the  sinusoidal  curve  A  or  B*  (Fig. 
rV)  represents  graphically  the  electrical  undu- 
lations induced  in  a  circuit  by  the  vibration  of 
M  body  capable  of  inductive  action. 

The  horizontal  line  {a  b  df)  represents  the 
xero  of  current;  the  elevations  {t  e  e)  indicate 
impulses  of  positive  electricitv;  the  depressions 
•<4  tf  #)  show  impulses  of  negative  electricity;  the 
▼eitlcal  distance  {ed  or  ^)  of  any  [point  pn] 
roKTiov  OF  the  curve  from  the  zero  line  ex- 
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presses  the  intensity  of  the  positive  or  negative 
impulse  at  the  part  odsebyed;  and  the  hori- 
zontal distance  (a  a)  indicates  the  duration  of 
the  electrical  oscillation. 

The  vibrations  represented  by  the  sinusoidal 
curves  A  and  B  (Fig.  lY)  are  in  the  ratio  afore- 
said, of  4:  5;  that  is,  four  osdll^ons  of  A  are 
made  in  the  same  time  as  five  oscillations  of  B. 

The  combined  effect  of  A  and  B,  when  in- 
duced simultaneously  on  the  same  circuit  is 
expressed  by  the  curves  A  -J-  B  (Fig.  IV), 
which  is  the  algebraical  sum  ox  the  sinusoidal 
curve  and  B.  This  curve  (A  +  B)  also  indi- 
cates the  <vctual  motion  of  the  air  when  the  two 
musical  notes  considered  are  sounded  simul- 
taneously. 

Thus,  when  electrical  undulations  of  differ- 
ent rates  are  simultaneously  induced  in  tlie 
same  cirouit,  an  effect  is  produced  exactiv  aual- 
oeous  to  that  occasioned  in  the  air  oy  the 
vibration  of  the  inducing  bodies. 

Hence  the  coexistenceTpf]  upon  a  teleisraph- 
ic  circuit  of  electrical  vibrations  of  different 
pitch  is  manifested— not  by  the  obliteration  of 
the  vibratory  character  of  the  current,  but  by 
peculiarities  in  the  shapes  of  the  electrical  un- 
dulations; or,  in  other  words,  by  peculiarities 
in  the  shapes  of  the  curves  which  represent 
those  undulations. 

[Undulatory  currents  of  electricity  may  be 
produced  in  many  other  wavs  than  that  de- 
scribed above,  \^VLi  all  the  methods  depend  for 
effect  upon  the  vibration  or  motion  of  bodies 
capable  of  inductive  action.] 

Tbere  are  many  [other]  ways  of  producing 
undulatory.  currents  of  electricity,  but  all  ot 
them  depend  for  effect  upon  the  vibration  or 
motion  of  bodies  capable  of  inductive  action. 
A  few  of  the  methods  that  may  be  employed  I 
shall  here  specify.* 

[I  shall  specify  a  few  of  the  methods  that 
maybe  used  to  produce  the  effect.] 

When  a  wire  through  which  a  continuous 
current  of  electricity  is  passing  is  caused  to  vi- 
brate in  the  neighborhood  of  another  wire  an 
undulatory  current  of  electricity  is  induced  in 
the  latter. 

When  a  cylinder  upon  which  aro  arranged 
bar-magnets  is  made  to  rotate  in  front  of  the 
pole  of  an  electro-majs^et  an  undulatory  current 
IB  induced  in  the  coils  of  the  electro-magnet 

Undulations  may  also  be  caused  in  a  contin- 
uous voltaic  current  bv  the  vibration  or  motion 
of  bodies  capable  of  inauctive  action,  or  by  the 
vibration  or  the  conducting  wire  itself  in  the 
neighborhood  of  such  bodies. 

&  illustration  of  the  method  of  creating 
electrical  undulations  I  shall  show  and  describe 
one  form  of  apparatus  for  producing  the  effect 

I  prefer  to  employ  for  this  purpose  an  electro- 
magnet (A,  Fig.  5)  having  a  coil  upon  only  one 
of  us  less  (6).  A  steel  spring  armature  {e)  is 
firmly  clamped  by  one  extremity  to  the  uncov- 
ered W  (d)  of  the  magnet,  and  its  free  end  is 
allowed  to  project  above  the  pole  of  the  covered 
leg.  The  armature  (e)  can  be  set  in  vibration 
in  a  variety  of  ways  (one  of  which  is  by  wind)» 
and  in  vibrating  it  yields  a  musical  note  of  a 
certain  definite  pitch. 

When   the   instrument  (A)  Is  placed  in  a 
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voltaic  circuit  {g  h  efg)  the  armature  (c)  becomes 
magnetic,  aod  the  poUiii^  of  its  free  end  is  op- 
poMd  to  that  of  the  magnet  underneath.  So 
long  as  the  armature  (c)  remains  at  rest  no  ef- 
fect is  produced  upon  the  voltaic  current,  but 
the  moment  it  is  set  in  vibration  to  produce  its 
musical  note  a  powerful  inductive  action  takes 
place  and  electncal  undulations  traverse  the  cir- 
cuit (jg  b  efg).  The  vibratory  current  passing 
through  the  coils  of  the  distant  electro-magnet 
(/)  causes  vibration  in  its  armature  (A),  when  the 
armatures  (c  h)  of  the  two  instruments  (A  I)  are 
normally  in  unison  with  one  another;  but  the 
armature  (A)  is  unaffected  by  the  passa^  of  the 
undulatory  current  when  the  pitches  of  the  two 
instruments  (A  I)  are  different  [from  one  an- 
other]. 

A  number  of  instruments  may  be  placed 
upon  a  telegraphic  circuit  (as  in  Fig.  VI). 
When  the  armature  of  any  one  of  the  instru- 
ments is  set  in  vibration  all  the  other  instru- 
ments on  the  dreuit  which  are  in  unison  with 
it  respond,  but  those  which  have  normally  a 
different  rate  of  vibration  remain  silent  Thus 
if  A  (Fig.  YI)  is  set  in  vibration,  the  armatures 
of  A*  and  A*  will  vibrate  also,  but  all  the  oth- 
ers on  the  circuit  remain  still.  80  also  if  B'  is 
caused  to  emit  its  musical  note  the  instruments 
B  B''  respond.  They  continue  sounding  so  lon^ 
as  the  mechanical  vibration  of  B'  is  continued, 
but  become  silent  the  moment  its  motion  stops. 
The  duration  of  the  sound  may  be  made  to  sig- 
nify the  dot  or  dash  of  the  Morse  alphabet,  and 
thus  a  telegraphic  despatch  can  be  transmitted 
by  alternately  intemipting  and  renewing  the 
sound. 

When  two  or  more  instruments  of  different 
pitch  are  simultaneously  caused  to  vibrate  all 
the  instruments  of  corresponding  pitches  upon 
the  circuit  are  set  in  vibration,  each  responding 
to  that  one  only  of  the  transmitting  instruments 
with  which  it  is  in  unison.  Thus  the  signals 
of  A  are  repeated  by  A'  and  A*,  but  by  no 
other  instrumeots  upon  the  cirouit;  the  signals 
of  B*  by  B  and  B\  and  the  dgnals  of  C  by  C 
and  C*,  whether  A,  B*,  and  C'  are  successively 
or  simultaneously  set  in  vibration. 

Hence,  by  these  instruments,  two  or  more 
telegraphic  signals  or  messages  may  be  sent 
simultaneously  over  the  same  circuit  without 
interfering  with  one  another. 

I  desire  here  to  remark  that  there  are  many 
other  uses  to  which  these  instruments  nuiy  m 
put,  such  as  the  simultaneous  transmission  of 
musical  notes  differing  in  loudness  as  well  as 
in  pitch,  and  the  telegraphic  transmission  of 
noises  or  sounds  of  any  kind. 

When  the  armature  c  (Fig.V)  is  mechanically 
set  in  vibration  the  armature  h  responds  not 
only  in  pitch  but  in  loudness.  Thus  when  e 
vibrates  with  little  amplitude,  a  very  soft  mu- 
sical note  proceeds  from  A,  and  when  c  vibrates 
forcibly  the  amplitude  of  vibration  of  A  is  con- 
siderably increased,  and  the  sound  becomes 
louder.  So  if  A  and  B  (Fig.  YI)  are  sounded 
simultaneously  (A  loudly  and  B  softly)  the  in- 
struments A*  A*  repeat  loudly  the  dgnals  of 
A,  and  the  instruments  B*  B*  repeat  gently 
those  of  B. 

One  of  the  ways  in  which  the  armature  (e\ 
Fig.  VI,  may  be  set  in  vibration  has  been  stated 
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above  to  be  bywind.  Another  mode  is  sbAwn 
[by]  m  Fig.  Vll  [which],  whsrrbt  motion 
can  DC  imparted  to  the  armature  br  means  of 
the  human  voice  or  by  the  tones  of  a  musical 
instrument  ^^ 

The  armature  c  (Fig.  YII)  is  fastened  looaely 
by  one  extremity  to  the  uncovered  pole  (<f)  of 
the  electro-magnet  (6),  and  its  other  extremity 
is  attached  to  the  centre  of  a  stretched  mem- 
brane (a).  A  cone.  A,  is  used  to  converge 
sound  vibrations  upon  the  membraneu  Wbe» 
a  loud  sound  is  uttered  in  the  cone  Uie  mem- 
brane (a)  is  set  in  vibration,  the  armature  {c)  i» 
forced  to  partake  of  the  motion,  and  thus  ^eo- 
trical  undulations  are  caused  upon  the  circuit 
^befg.  These  undulations  are  similar  in 
form  to  the  air  vibrations  caused  by  the  toond 
— ^that  is,  they  [are]  can  bb  represented  naph- 
ically  by  similar  curves.  The  undiuatory 
current  passing  trough  the  electro-magnet  (/> 
influences  [thej  its  armature  (A)  U>  copy  the 
motion  fsj  of  the  armature  (e).  A  rimilar 
sound  to  that  uttered  into  A  is  iten  heaitl  to 
proceed  from  L. 

[Having  described  my  invention,  what  I 
claim  and  desire  to  secure  by  lettera  patent  is- 
as  follows: 

1.  A  system  of  telegraphy  in  which  the  to- 
ceiver  is  set  in  vibranon  by  the  employment 
of  (vibratory  or)  undulatory  currents  of  eloe- 
tricity. 

2.  The  method  of  creating  an  undulatory 
current  of  electricity  by  the  vibration  of  a  per^ 
manent  ma^et  or  other  body  capable  of  in- 
ductive action. 

8.  The  method  of  inducing  undulaliona  in  a. 
continuous  voltaic  current  by  the  vibration  or 
motion  of  bodies  capable  of  inductive  action. 

4.  The  method  of  and  apparatus  for  trans- 
mitting vocal  or  other  sounds  lelegraphicaUy 
by  (inducing  in  a  continuous  voltaic  circait> 
OAUSiNO  ELECTRICAL  imdulations  similar  io^ 
form  to  the  vibrations  of  the  air  accompanying 
said  vocal  or  other  sounds,  the  whole  for  oper- 
ation substantially  as  herein  shown  and  de- 
scribed.] 

In  this  specification  the  three  words  '^osdl- 
lation,"  ''vibration,'*  and  "undulaUon"  are 
used  synonymously. 

By  the  term  "body  capable  of  inductive  a^ 
tion '  I  mean  a  body  which,  when  in  motion, 
produces  dynamical  electricity.  I  include  in 
the  category  of  bodies  capable  of  indnctfve- 
action  brass,  copper,  and  other  metals,  as  well 
as  iron  and  steel. 

Having  described  my  invention,  what  I 
claim*  and  desire  to  secure  by  letters  patent,  is 
as  follows: 

1.  A  system  of  telcjgraphy  in  whidi  the  re- 
ceiver is  set  in  vibration  by  the  employment  oT 
undulatory  currents  of  electricity. 

2.  The  combination  of  a  permanent  magnet 
or  other  body  capable  of  ioauctive  action  with 
a  closed  circuit,  so  that  the  vibration  of  the  one 
shall  produce  electrical  undulations  in  the  other 
or  in  itself. 

Thus  (a.)  The  permanent  magnet  est  other- 
body  cai^ble  of  inductive  action  may  be  aet 
in  vibration  in  the  neighborhood  of  the  000- 
ducting  wire  forming  the  dreuit. 

(b.)  The  conducting  wire  may  be  set  in  tI» 
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tnikm  in  tbe  nei^boiliood  of  the  pemument 
msgnst. 

(e.)  Tlie  oondoctfog  wire  snd  tbe  pennaneDt 
nagiMt  msy  botli  dmultaneouslj  be  set  in  vi- 
brstioo  in  escb  other's  ndgbborbood;  snd  in 
«nT  or  all  of  these  cases  electrical  undulations 
will  be  produced  upon  the  circuit 

8.  The  method  or  producing  undulstions  in 
«  continuous  voltsic  current  by  the  vibration 
or  motion  of  bodies  capable  of  inductive  ac- 
tion, or  by  the  vibration  or  motion  of  tbe  con- 
ducting wire  itself  in  the  neighborhood  of  such 
bodies. 

4.  Tbe  method  of  and  apparatus  for  transmit- 
ting vood  or  other  sounos  telegraphically,  as 
herein  described,  by  causing  electrical  uodula- 
tioDs  similar  in  form  to  the  vibrations  of  the  air 
•coompaoying  the  said  vocal  or  other  sounds. 

(iDdorsement.) 

These  papers  were  received  by  me  from 
Professor  Alex.  G.  Bell  in  the  winter  of  1875-'6, 
shortly  before  I  left  for  England.  I  can  fix 
tbe  exact  date  by  reference  to  mv  books  and 
papeis,  but  have  not  these  at  band  now. 

Toronto,  13  Novem.,  1878. 

GEO.  BROWN. 

In  regard  to  this  defense  of  fraudulent  inter- 
polation in  Bell's  spedflcation,  it  is  to  be  ob- 
served, ss  is  stated  by  this  court  in  its  opinion, 
^'tbat  during  the  whole  course  of  the  protracted 
litigation  upon  the  Bell  patent  no  argument 
was  ever  presented  baaed  on  this  diacrepancy 
mm  the  brief  of  Mr.  Hill  was  tiled  in  this 
court  on  tbe  18th  of  Jsnuary,  1887,  six  days 
before  tbe  argument  in  these  appeals  was  be- 
^un."  "CerUinly  there  is  nothing  in  tbe 
pleadings  ia  any  of  the  cases  to  direct  atten- 
tioo  to  the  materiality  of  thisfact."  The  facts 
in  regard  to  this  alteration  are  quite  particular- 
ly stated  by  this  court  in  its  opinion. 

Gray's  caveat  was  sworn  to  at  Washington, 
TMiruary  U,  1876,  and  filed  on  the  same  dav. 

When  tbe  electrical  examiner  took  up  Bell's 
application  for  examination  in  February,  be 
found  that  the  caveat  of  ^Gray  had  been  filed 
on  the  same  day.  The  ststute  sbout  interfer- 
ences between  applioUions  and  caveats  (R.  8. 
490Q  provides: 

"  ouch  caveat  shall  be  filed  in  the  confiden- 
tial ardiives  of  the  ofllce,  and  preserved  in  se- 
crecy, and  shall  be  operative  for  the  term  of 
<Hie  year  from  the  filing  thereof;  and  if  applica- 
tion is  made  within  the  year  by  any  other  per- 
son for  a  patent  with  which  such  caveat  will 
in  any  manner  interfere,  tbe  commissioner  sbaU 
deposit  tbe  description,  specification,  drawinics 
and  ooodel  of  sudi  application  in  like  manner 
in  tbe  confidential  arcnives  of  the  ofl9ce,  and 
give  notice  thereof,  by  mail,  to  the  person  by 
whom  tbe  caveat  was  filed.'* 

After  receiving  the  notice,  the  caveator  may, 
"  tf  be  desires  to  avail  himself  of  his  caveat," 
ffie  an  application  within  three  months. 

Tbe  examiner  save  to  Mr.  Bell's  soliciton 
fte  following  notfoe: 

••  Feb.  19.  1876. 

**  TeUgrapkif.^Jn  this  case  it  is  found  that 
tbe  first,  fourth,  and  fifth  clauses  of  claim  re- 
kte  to  matters  oescribed  in  a  pendinff  caveat 

"Tb6  caveator  has  been  notlfl#d  *^  oom- 
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plete,  and  this  application  is  suspended  for 
ninety  days»  as  required  by  law." 

"  Z.  F.  WiLBUB,  Ex'r." 
At  tbe  same  time  he  sent  to  Gray  t^o  follow- 
ing notice: 

Fteb.  19, 1876. 

**8ir, — You  are  hereby  notified  that  applica- 
tion has  been  made  to  this  office  for  Letten 
Patents  for  telephonic  telegraph,  etc,  with 
which  the  inventions  described  m  your  caveat, 
filed  on  the  14th  day  of  February,  1876,  appa- 
rently interferes,  and  that  said  application  has 
been  deposited  in  the  confidential  archives  of 
tbe  office,  under  provision  of  Sec.  4802  of  the 
Revised  Statutes  of  the  United  States,  which 
section  reads  as  foUows:"  (Then  follows  copy 
of  R.  8.  4902). 

*'  If  vou  would  avail  yourself  of  your  caveat, 
it  will  DC  necessary  for  you  to  file  a  complete 
application  within  three  months  from  this  date, 
three  days  sdditional,  however,  being  sUowed 
for  the  transmission  of  this  notice  to  your  place 
of  residence." 

"Very  respectfully, 

'  R.  H.  DUELL, 

Commissioner.*^ 
"  EUsha  Cray,  care  W.  D.  Baldwin,  present'* 

Also  the  following  notice: 
"  Examiner's  Room,  No.  118,  U.  S.  Patent 
Office,  Washington,  D.  C,  Fob.  19,  1876. 

••  B.  Gray,  csre  W.  D.  Baldwin* 

"  In  relation  to  the  following  notice  in  rehi- 
tion  to  your  caveat,  it  may  be  well  to  add  that 
the  matten  in  the  app'n  referred  to  seem  to 
conflict  with  your  caveat  in  these  particulan, 
vis.: 

"  Ist  Tbe  receiver  set  into  vibration  by  un- 
dulatory  currents. 

"2d.  The  method  of  producing  the  undula- 
tions l^  varying  the  resistance  of  the  dreuit 

"8d.  Tbe  method  of  transndtting  vocal 
sounds  telegraphi(^y  by  causing  these  undu- 
latoiy  currents,  etc 

*•  Z.  F.  WiLBUB,  Examiner.** 

Mr.  Bell's  soliciton,  believing  that  their  ap- 
plication was  filed  early  in  the  day,  dottl>ted 
whether  the  caveat  was  filed  as  early  as  the  ap- 
plication, and  thereupon  addressed  to  the  Com- 
missioner of  Patents  a  communication  on  the 
subject. 

On  this  the  examiner  then  added  tbe  f  oUow- 
ing  indorsement: 

*'  Examiner's  Room,  118,  FtoVy  25, 1876. 

"  The  cash  blotter  in  the  chief  derk's  room 
shows  conclusively  that  the  application  was 
filed  some  time  earlier  on  the  14th  than  the 
caveat. 

"Tbe  app'n  was  received  also  in  118  by 
noon  of  the  14th;  the  caveat  not  until  the  10th. 

•*  Z.  F.  WiLBUB,  Ex'r." 

Upon  this,  he  sent  to  Mr.  Bell's  solicitors  the 
following  communication: 

**  Examiner's  Room,  No.  118,  U.  8.  Patent 
Office,  Washington,  D.  C,  Feb.  25, 1876. 
"A.  G.  Bell,  care  Pollock  A  BaOey,  present: 

••  Feb.  14, 1876.  Telepraphy.— The  suspen- 
sion of  this  application,  having  been  declared 
under  a  misapprehension  of  appVs  rights,  is 
withdrawn. 

••  Z.  F.  WiLBUB,  Ex'r.'* 
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The  memorandom  or  fe^ticket  flays  that  the 
moDey  was  paid  Febniary  14, 1876,  and  adds, 
'<  Paper  mUhejOed  to-day." 

Mr.  Gray  wrote  to  Mr.  BeU  Feb.  21,  1877. 
that  he  was  aware  that  the  caveat  was  filed 
some  hours  later  than  the  application. 
The  defendants  also  set  up  that  James  W.  Mo- 

DoDOugh,  of  Chicago,  was  a  first  inventor  of 

the  spcSking  telephone.    He  was  called  as  a 

witness. 

His  origioa)  apparatus  was  long  before  de- 
stroyed, and  even  his  model  was  lost  in  the 
Patent  Office  fire.  A  few  ezi)erimental  pieces 
remain,  but  essentially  the  whole  proof  as  to 
what  his  insUument  was,  rests  on  the  descrip- 
tion in  his  application  of  April  10,  1876,  and 
the  memories  in  1881  of  himself  and  of  the 
members  of  his  fandly.  He  never  tried  it  ex- 
cept in  his  own  room  in  his  house.  It  was 
never  seen  except  there  and  by  the  members 
of  his  household. 

He  was  a  larfl[e  furniture  manufacturer  in 
Chicago,  and  haa  taken  several  patents  for  fur- 
niture, casters,  etc. 

McDonough's  application  is  explicit  in  its 
description  of  the  operation  of  the  apparatus  bv 
which    he  wishwi  to  transmit  speech.    It  is 


given  in  full  in  the  evidence  in  the  Mo  ecular 
and  Overland  Cases  and  contains  the  follow- 
ing: 

"  The  object  of  my  hivention  is  to  provide  a 
means  for  transmitting  articulate  sounds  from 
one  place  to  another  through  the  medium  of 
electricity;  and  it  consists  In  the  combination 
with  an  dectrical  batterv  circuit  wires,  arma- 
ture, magnet  and  circui^breaker,  of  a  transmit- 
ting and  a  receiving  membrane  or  sotmding  ap- 
paratus, 80  constructed  as  to  vibrate  in  acconi 
with  the  vibrations  of  articulate  sound,  and  so 
arranged  relative  to  the  mwiet  and  circuit- 
breaker  that  the  vibrations  of  the  transmitting 
membrane  or  apparatus,  produced  by  articu- 


late  sounds,  are  trannnitted  by  the  electrics) 
current  to  the  receiving  membrane  or  apparatus, 
and  so  as  to  cause  a  like  vibration  of  the  re- 
ceiving membrane  or  apparatus,  and*  it 
to  produce  the  articulate  sotmds  transmitted 
from  and  by  the  transmitting  membrane  or  ap- 
paratus. My  invention  alw)  consists  in  the 
novel  construction  of  the  circuit-breaker,  as  is 
hereafter  more  fullv  described."  "  D'  is  the 
circuit-breaker  which  consists  of  an  arcb-ehaped 
piece  of  metal  loosely  secured  at  its  centre  upon 
the  bolt  D,  and  is  bent  upwards  at  each  end, 
and  from  the  membrane  A,  as  shown  in  T\g. 
8,  so  as  to  form  depending  V-shaped  points 
adapted  to  rest  upon  the  respective  plates  C,  C. 
The  circuit-breaker  D'  is  so  fitted  upon  the 
bolt  D  as  to  admit  of  a  free  and  easy  as- 
cending and  descending  movement,  the  limit 
of  its  ascending  movement  being  determined 
by  itB  contact  linth  the  nut  B  on  the  bolt,  and 
the  descending  movement  being  limited  by  its 
contact  with  ^tes  C,  C. 

"The  operation  of  my  said  telelogue  is  ss 
follows:  Tne  transmitting  membrane  A,  beiof 
sensitive  to  the  vibrations  of  articulate  8oun£ 
produced  thereon,  is  caused  to  vibrate  in  sym- 
pathy therewith,  thereby  imparting  an  upward 
movement  of  the  circuit-breaker  at  each  vibra- 
tion, and  disconnecting  it  frcnn  the  plate  C  C 
and  alternately  breaking  and  closing  the  dr- 
cnit,  when  the  intermittent  current  altematdv 
magnetizes  and  demagnetizes  the  magnet  Q% 
attracting  the  armature  H,  and  causes  it  and 
the  membrane  F  to  vibrate  simultaneously  with 
the  vibrations  of  the  transmitting  membrane  A, 
and  in  accord  therewith,  and  so  that  the  said 
membrane  F  reproduces  the  articulate  sounds 
transmitted  from  and  by  the  membrane  A. 

"I  do  not  limit  myself  to  the  constmctloo 
and  arrangement  of  the  circuit-breaker  IK, 
as  shown  and  described,  as  other  means  m^  be 
employed;  as,  for  example,  one  of  the  plates  0 
may  be  attached  to  the  membrane;  and  the 
other  made  either  in  the  form  of  a  plate  or 
needle,  and  attached  direct  to  the  connecdng 
wire,  and  adjusted  to  rest  upon  the  plate  so  as 
to  break  the  connection  by  the  vibrations  of 
the  membrane,  which  will  accomplish  the  same 
result.  It  will  be  observed  that  each  end  of  the 
circuit-breaker  IV  is  bait  upward  from  the 
membrane;  the  object  beinfi"  to  prevent  local 
attraction  and  render  its  acoon  more  sensitive 
to  the  lighter  vibrations  of  the  membrane.  The 
articulate  sounds  may  be  taken  direct  from  the 
mwiet  or  through  any  substance  or  material 
sufBciently  sensitive  to  the  vibration  of  sounds 
to  reproduce  them  by  contact  with  the  tnag- 
net 

' '  Having  tbus  described  my  invention,  ^hat 
I  daim  as  new,  and  desire  to  secure  by  Letter* 
Patent  is* 

"  1.  'The  combination  with  the  battery,  cii^ 
cuit  wires,  magnet,  armature  and  cucoit- 
breaker  of  the  transmitting  membrane  A,  and 
receiving  membrane  F,  substantially  as,  and 
for  the  purpose,  specified. 

"2.  The  combmation  with  the  idates  C.  C, 
of  the  circuit-breaker  IV,  whereby  the  drcuit 
to  alternately  opened  and  closed  by  the  vibra- 
tions of  the  membrane  A,  subatonfiaUy  as 
dfied. 


•A  wonL  probably  *" 
orlffinaL— JBd. 


is  wantinff  In  the 
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"8.  The  oombin«tl<m  of  the  bolt  D,  and  ad- 
Jofdng  DQt  £,  of  the  circuit-breaker  D^,  tub- 
■tantiaJly  at  and  for  the  purpose  specified." 

The  foUowing  are  the  jpedflcationa  of  the 
two  patuita  of  Aomwell  Fleetwood  Va^y  of 


London,  England,  granted,  one  JuneS,  1868,  in 
the  United  States,  and  the  other  Oct  8, 1870, 
in  England,  for  "Improvements  in  Elec^  Tel- 
cumpW*  which  are  claimed  to  have  anticipated 
the  uiTention  of  BelL 
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Cbokwxzx  Flbbtwood  Yablbt,  ov  Lon* 

DOH,  EnGLASD. 

XmproTemeBts  in  Telei^raphlnif. 


SpeeUleAtUm  Ibrmiiiff  part  of 
Pa*eiit  No.  78»495»  dated  4uam 


Letters 

1868. 

Jb  aU  whom  it  nu^f  eoMem: 

Be  it  knowD  that  I,  Cbomwbll  Flbbtwood 
Yarlet,  of  LoDdoQ,  England,  temDoraiilv  re- 
siding in  New  York,  County  of  New  York, 
and  State  of  New  York,  have  invented  certain 
new  and  useful  Improvements  in  Electric  Tel- 
egraphs: and  I  hereby  declare  the  following  to 
be  a  full,  dear  and  exact  description  of  the 


The  oblects  of  my  invention  are  to  cut  off 
the  disturoance  arising  from  earth-currents,  to 
obtain  a  high  speed  of  signalling  through  long 
circuits,  ami,  should  the  conductor  become  par- 
tially exposed,  to  preserve  it  from  being  eaten 
away  by  electrolytic  action. 

No  means,  prior  to  my  invention,  had  been 
devised  for  effecting  the  first  and  third  of  these 
results.  I  have  devised  several  other  methods 
less  perfect  than  those  hereinafter  desc^bed, 
but  lul  embodying  the  general  principle  of  my 
invention. 

The  invention  consists  of  the  arrangement  of 
well-known  apparatus,  whose  action,  heimg  of 
an  electric  and  magnetic  character  cannot  be 
explained  by  drawings  or  nuxlels;  but  the  ac- 
comnanving  diagrams  and  specification  will 
eoable  those  skilfod  in  the  art  to  understand  the 
invention. 

The  telegraphic  signals  in  this  invention  are 
made  to  impend  upon  the  rate  of  change  of 
electrical  potential,  and  not  upon  the  strength 
of  the  current  or  diarge  in  the  cable. 

As  the  earth-currents— tf.  «.,  the  electric  vari- 
ations in  the  earth  itself— change  their  strength 
slowly,  the  indications  produora  by  them  vnth 
this  invention,  in  which  the  strengUi  of  the  sig- 
nals depends  upon  the  rate  of  change  of  strength, 
are  so  leeble  as  to  escape  notice,  and  the  em- 
barraasment  arising  from  this  cause  on  long 
lines  is,  to  all  practical  purposes,  avoided. 

There  are  two  modes  by  which  this  is  effect- 
ed, and  a  higher  rate  of  signalling  through  long 
cables  obtained.  The  first  plan  is  by  means  oi 
an  induction-coiL  The  cable  at  the  receiving 
end  of  the  circuit  is  connected  to  the  primary 
wire  of  an  induction-coil,  and  through  it  to  the 
earth.  The  secondary  wire  is  connected  to  the 
telegraph  instrument  This  arrangement  is 
represented  by  Diagram  No.  1. 

Explanation  of  its  action:  Cn  a  current  pass- 
ing through  the  primary  wire  of  theinduction- 
coU,  the  m>n  core  becomes  magnetized,  and 
this  magnetization  produces  a  current  in  the 
eeooodary  wire,  which  acts  upon  the  telegraph- 
ic mstrumenu 

When  the  current  (in  the  primary  wire  has 
reached  its  maximum  force,  and  is  flowing 
steadily  through,  the  iron  core  is  magnetized 
to  a  certain  fixed  amount,  and  then  the  current 
to  the  secondary  wire  ceases.  If,  now,  any 
change  in  the  strength  of  the  current  through 
Che  primary  wire  occurs,  the  amount  of  mag- 
netization of  the  iron  core  will  vary,  and  a  cor* 
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responding  current  In  the  secondaiy  wire  win 
result 

The  earth-cunents  seldom  pan  from  zero  to 
their  maximum  and  back  again  to  eero  (prior 
to  changing  sign)  in  less  than  five  or  six  min- 
utes, while  the  telegraphic  signals  are  generally 
produced  in  a  small  fraction  of  a  second. 

With  the  former,  although  the  currents  are 
often  verv  strong,  the  rate  or  change  of  strength 
is  extended  over  several  minutes,  and  conse- 
quently the  current  in  the  secondary  wire  is 
very  feeble,  as  its  strength  is  mainly  oependent 
upon  the  rate  of  variation  of  the  magnetism  of 
the  iron  core. 

The  signaling  currents  or  impulses  are  much 
more  rapid  or  sudden,  and  consequently  the 
variation  of  the  magnetism  of  the  uron  core  is 
much  more  sudden,  and  the  currents  generated 
thereby  in  the  secondary  wire  are  comparatively 
powerful  and  disUnot 

Thus,  then,  suppose  the  earth  to  send  a  cur- 
rent through  the  One— say  a  positive  (+)  cur- 
rent from  the  sending  to  the  receiving  station 
—and  to  slowly  magnetize  Uie  iron  core,  and, 
for  ease  of  explanaoon,  suppose  this  earth-cur- 
rent to  remain  for  a  time  steidy  and  uniform  in 
strength;  let  now,  the  sending  station  make  a 
signal.  In  doing  so  his  battery  adds  its  strength 
to  or  opposes  the  earth-current,  according  as 
the  sijrnal  sent  is  +  or~  (positive  or  negative). 

This  sharp  and  comparatively  sudden  addi- 
tion to  or  subtraction  from  the  earth-current 
produces  a  rapid  augmentation  or  diminution 
of  the  magnetism  in  the  iron  core,  and  thus 
produces  a  distinct  signal  in  the  secondary 
wire. 

For  still  further  explanation,  suppose  the 
earth-current  to  be  +,  and  to  have  a  strength 
of  100  plus  or  positive,  and  the  signal  current 
to  have  a  strength  of  10,  if  a  positive  signal  be 
sent,  the  current  wiU  rapidly  rise  at  the  receiv- 
ing end  in  the  proportion  of  100  to  110.  This 
rapid  increment  of  magnetism  will  produce  a 
positive  signal  in  the  secondary  wire,  corre- 
sponding to  the  increment  10.  "But  if  a  nega- 
tive signal  be  sent,  then  the  battery  will  be  op- 
posed to  the  earth-current,  and  the  current  wul 
rapidly  fall  at  the  receiving  end  in  the  propor- 
tion of  100  to  90,  the  magnetism  in  the  iron 
coil  will  experience  a  rapid  decrease,  and  a  neg- 
ative signal  will  be  produced  in  the  secondary 
wire  corresponding  to  the  decrement  (or  nega- 
tive increment)  10,  although  the  current  through 
the  line  or  cable  still  remains  strongly  pod- 
tive. 

As  the  strength  of  those  secondary  signals  is 
almost  entirely  dependent  upon  the  rate  of  in- 
crement and  aecrement  of  the  current  through 
the  prhnary  wire,  and  as  the  slowest  line  vet 
constructea  need  not  requiraso  much  as  half  a 
second  to  produce  a  clear  signal,  while  the 
earth  takes  five  minutes  or  six  hundred  half 
seconds,  the  current  arising  in  the  secondary 
wire  from  the  earth-current  (which,  although 
assumed  to  be  ten  times  stronger,  is  six  hun- 
dred times  slower)  is  ff^^jh  P^rt  only  of  the 
strength  of  the  signal,  and  the  effects  of  the 
earth-current  are  consequently  practically  cut 
off. 

When  signaling  through  a  very  long  cable,  a 
rapid  succession  of  slgmds  charges  the  cable 
and  produces  an  electnc  wave  which  is  a  long 
while  subsiding,  and  acts  at  the  receiving  end 
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In  a  somewhat  analogouB  manner  to  the  earth- 
cnrrent  lust  described.  This  prevents  signals 
from  h&ng  transmitted  in  rapid  succession  by 
the  ordinary  means. 

The  above  apparatus,  which  may  be  popu- 
larly  desalbed  as  disentangling  the  short  high 
crested  waves  from  the  large  long  swells,  ena- 
bles dear  distinct  signals  to  be  produced  rapid- 
ly one  after  the  other. 

The  strength  of  the  signals  through  the  cable 
or  telegraph  circuit  is  produced  by  the  rate  of 
the  increments  and  decrements  of  current,  and 
not  by  the  current  itself;  and  as  an  imperfect 
illustraUon,  if  the  great  earth-current  through 
the  cable  be  compared  with  an  Atlantic  swell 
whose  height  is  five  fathoms,  but  spreading 
horizontal^  over  five  or  six  hundred  fathoms, 
and  whose  sides  will  have  an  angle  of  sa^r  one 
hundred  and  sevens-eight  degrees,  and  if  the 
signals  be  compued  with  the  ripples  produced 
by  the  wind  upon  the  back  of  the  swell,  and 
whose  angles  are  each^  sav,  sixty  degrees,  then 
an  apparatus  that  will  indicate  these  angles 
would  scarcely  notice  the  angle  of  one  hun- 
dred and  seventy-eight  degrees,  which  is  nearly 
a  straight  line  (or  one  hundred  and  eighty  de- 
grees), while  the  small  waves,  with  an  angle 
each  of  sixty  degrees,  would  be  distinct,  and 
such  apparatus  would  disentangle  the  small 
signals  from  the  big  swell,  paying  almost  no 
attention  to  the  latter.  Elecmc  waves  are  en- 
tirely different  from  water  waves;  but  the  il- 
lustration may  serve  to  explain  the  action  of 
the  former. 

The  second  plan  of  effecting  the  above  is 
more  expensive  in  construction,  but  more  per- 
fect in  action.  A  large  condenser  is  inserted  in 
the  circuit  at  one  or  both  ends,  according  to  the 
circumstances  of  the  case.  At  the  receiving 
end  of  the  line  I  prefer  the  following  arrange- 
ment (Diagram  lio.  2),  which  gives  a  rapid  rate 
of  signaling. 

The  cable  is  connected  to  the  one  armature 
of  the  condenser  through  the  telegraph  receiv- 
ing instrument,  and  the  other  armature  is  con- 
nected with  the  earth.  The  cable  is  also  con- 
nected to  the  earth  by  means  of  a  resistance 
ooO,  which  is  best  when  made  of  a  long  length 
of  insulated  copper  wire,  wound  round  an  iron 
core. 

On  a  current  running  through  the  line  or  ca- 
ble it  finds  at  the  distant  end  two  routes  or 
channels,  viz.,  the  resistance  coil  and  the  con- 
denser. The  condenser  route  at  the  first  mo- 
ment offers  no  other  sensible  resistance  than 
that  of  the  receiving  instrument,  whUe  the  oth- 
er, owing  to  the  magnetic  inertia  of  the  iron 
core,  offers  at  the  fi^t  moment  a  considerable 
resistance.  The  condenser  is  rapidly  charged, 
and  as  soon  as  it  is  charged  to  the  full  force  or 
potential  of  the  current  in  the  cable,  all  the 
rest  of  the  electric  current  goes  through  the  re- 
sistance coil  to  earth,  and  no  more  current  is 
shown  upon  the  receiving  instrument.  If, 
now,  the  potential  in  the  cable  be  reduced  or 
increased  a  little  the  change  in  the  condenser 
Ib  reduced  or  increased  in  proportion  and  a  neg- 
ative or  positive  sinial  can  be  distinctly  pro- 
duced at  pleasure,  sithough  the  electric  current 
or  charge  in  the  line  or  cable  has  not  changed 
sign,  but  only  varied  in  strength.  The  tcSbV 
ance  coil,  between  the  cable  and  the  earth,  may 
be  dispensed  with;  bat  then  the  little  signal 
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wave  does  not  reach  its  maximum  so  rapidly, 
and  consequently  the  dgnak  are  not  so  rapid 
{vide  Diagram  6). 
Observe,  the  receiving  instrument  may  ba 

Sliced  between  the  second  armature  of  the  coo- 
enserand  the  earth  or  ground,  instead  of  be- 
tween the  cable  and  the  first  armature.  A  con- 
denser mav  also  be  employed  at  the  sending 
end  of  the  line  or  cable,  either  with  or  without 
a  condenser  at  the  reoeivine  end  of  the  line  or 
cable.  When  a  condenser  ismscrted  at  the  seed- 
ing end  only  of  the  line  the  resulting  signal  is 
very  similar  to  that  produced  by  a  condenser  al 
the  receiving  end  only;  but  the  disturbing  ac- 
tion of  the  earth-current,  however,  is  more  felt 
when  the  condenser  is  only  placed  at  the  send- 
ing end,  because  the  earth-current  has  to  charge 
the  cable  in  addition  to  the  condenser,  aU  of 
which  charging  current  has  to  pass  through 
the  receiving  instrument.  When  the  conden- 
ser is  used  at  the  sending  end  of  the  cable  or 
line  (Diagram  8),  the  cable  is  connected  to  the 
one  armaturo  of  the  condenser,  and  the  tele- 
graph kev  to  the  other  armature  of  the  con- 
denser. An  ordinary  double  or  reversing  key 
is  generally  used,  so  that  when  the  one  la  de- 
pressed a  positive  charge  is  communicated  to 
the  condenser  armaturo  attached  to  it,  and  wheo 
the  other  is  depressed  a  negative  charge  is  com- 
municated to  It 

If  the  key  had  been  connected  to  the  line  or 
cable  in  the  usual  manner,  a  constant  or  per- 
manent  current  would  have  been  produced 
tht%]gh  the  cable  so  long  as  the  contact  waa 
maintained,  and  this  current  would  only  b^gia 
to  die  away  when  the  contact  with  the  battery 
was  broken  or  reversed.  But  when  the  con- 
denser is  interposed  in  the  cirouit,  as  described* 
so  soon  as  the  current  from  the  battery  hj» 
charged  the  condenser,  the  current  from  the 
condenser  is  arrested  and  variations  in  the 
length  of  the  batteiy-contact  beyond  a  fixed 
amount  will  produce  no  change  in  the  amount 
of  current  thrown  into  or  induced  in  the  cable. 
In  this  way  great  uniformity  and  regularity  of 
signals  are  obtained. 

At  the  sending  end  of  the  Hne  it  isaometunea 
advisable  to  use  a  smaller  condenser  than  at  the 
receiving  end ,  and  higher  battery  power,becau8» 
the  more  sharp  and  sudden  the  impulse  is  ^ven 
the  quidLer  will  the  signal  appear  at  the  distant 
end. 

If  the  dimensioivi  of  the  condenser  be  re- 
duced, say  halved,  and  the  battery  power  be 
augmentcKl  in  the  inverse  ratio,  then  the  shock 
or  impulse  will  be  the  same  in  amount  bat 
more  sudden,  producing  a  rather  more  rapid 
signal  at  the  distant  end;  but  the  disturbing  ac- 
tion of  the  earth-currents  is  reduced  aa  the  di- 
mensions of  the  condenser  are  reduced  at  the 
receiving  end. 

In  some  cases,  such,  for  example,  as  where 
the  Morse  instrument  is  used,  it  is  advisable  to> 
connect  together  the  two  armatures  by  means 
of  a  very  large  resistance,  as  shown  in  DiagraiA 
6,  so  that  after  the  condenser  is  charged  the  cur- 
rent through  the  cable  shall  not  enurely  ceases 
Thus  the  sharp  sudden  impulse  of  the  conden- 
ser charges  the  cable  and  would  produce  a  del. 
but  not  a  line  or  dash.  The  weak  current 
through  the  large  resistance,  however,  main- 
tains the  current  in  the  cable,  and  a  dash  is  pro> 
duced,  the  Morse  armature  being  held  down  l^ 
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this  weak  current  so  long  as  the  key  is 
down. 

On  the  key  being  elevated  the  chaised  con- 
deoser  is  connected  to  the  noond  if  the  con- 
denser be  at  the  sending  end;  and  in  discharg- 
ing itself  tbe  condenser  produces  a  short,  sharp 
current  in  the  cable  in  the  opposite  direction, 
which  rapidly  terminates  the  signal  at  the  dis- 
tant end  of  the  cable. 

All  cables  are  liable  to  haye  their  insulation 
impMred.  "Wlien  this  is  the  case,  and  tbe  prop- 
er conductor  is  exposed  to  the  sea  water  the 
copper  is  decomposed  whenever  a  positive  cur- 
rent is  permitted  to  flow  from  the  copper  into 
the  water,  forming  a  chloride  of  copper,  which 
is  soluble  and  effi^es  itself  and  floats  away. 

If  the  cable  be  kept  alwavs  negative  to  the 
water  the  action  of  the  positive  current  flowing 
into  the  wire  from  the  water  is  to  preserve  the 
wire  from  decomposition. 

To  effect  this  I  place  a  condenser  at  each  end 
of  the  cable  (Diagram  7),  and  also  connect  to 
the  cable,  through  a  large  resistance  (or  long 
coil  of  fine  wire),  a  battery  whose  positive  pole 
is  connected  to  the  earth  at  a  negative  pole  to 
the  resistance  coil.  This  keens  the  cable  al- 
ways negative  to  the  water,  ana  yet  the  signals 
through  it  and  the  condensers  are  either  posi- 
tive or  negative,  at  pleasure.  Suppose  the  sig- 
nal impulM  to  be  a  positive  one  it  weakens  the 
Desative  character  of  the  charge  in  the  cable, 
ana  also  in  the  distant  condenser,  and  immedi- 
ately a  corresponding  positive  signal  is  pro- 
duced in  the  distant  instrument. 

If  the  signal  impulse  be  negative  it  increases 
the  negative  charge  in  the  cable  and  also  in  the 
distant  condenser,  and  therefore  produces  a 
negative  signal  in  the  distant  instrument,  and 
thus,  although  positive  and  negative  impulses 
are  produced  at  the  distant  end,  the  cable  has 
been  only  less  or  more  negative,  but  never  pos- 
itive to  the  sea,  and  therefore  the  conductor 
has  been  constantly  under  the  preservative  ac- 
tion of  the  negative  current. 

Thus,  then,  the  action  of  the  condensers  and 
battery  has  not  been  only  to  cut  oflF  the  effect 
of  the  earth-currents  and  to  expedite  the  trans- 
mission of  signals,  but  also  to  preserve  the  con- 
ductor of  the  cable  from  destruction  if  exposed 
to  the  sea  water. 

In  Diagram  7  the  place  of  the  switches  or 
commotators  is  shown.  These  have  been 
omitted  in  the  other  diagrams  to  simplify 
them.  These  commutators  are  of  the  ordinary 
well  known  form,  common  to  most  systems  of 
submarine  telegraphing,  and  are  not  a  part  of 
tbis  invention. 

Having  now  described  my  invention  and  the 
nuinner  in  which  the  same  is  or  may  be  carried 
into  effect,  what  I  claim  and  desire  to  secure 
by  letters  patent  is: 

1.  In  80  arranging  telegraphic  apparatus  as 
to  work  by  the  variation  of  the  increment  and 
decrement  of  electric  potential,  and  not  by  the 
direct  action  of  the  electric  current  itself,  as  and 
for  the  purposes  set  forth. 

2.  The  use  of  an  induction-coil  at  the  receiv- 
ing' end  of  the  cable,  one  of  its  wires  being  con- 
nected between  the  cable  and  the  ground,  and 
tbe  ofber  or  secondary  wire  connected  with  the 
receiving  instrument,  as  and  for  the  purposes 
art  forth. 

H.  Tbe  use  of  a  condenser  or  condensers  be- 


tween  the  receiving  end  of  the  cable  and  the 
earth,  with  or  without  resistance  coils  between 
the  cable  and  the  earth,  as  and  for  the  purposes 
set  forth. 

4.  The  use  of  a  condenser  at  the  sending  end 
of  the  cable,  with  or  without  resistance  coils, 
connecting  its  two  armatures,  as  and  for  the 
purposes  set  forth. 

5.  The  use  of  a  condenser  at  each  end  of  the 
cable,  the  cable  being  connected  with  the 
ground  through  a  resistance  coil  and  a  battery 
so  as  to  keep  the  cable  always  negatively  eleo- 
trifled,  as  and  for  the  purposes  set  forth. 

In  testimony  whereof  I  nave  signed  my  name 
to  this  specification  before  two  subscribingwii- 
nesses.  C.  F.  VARLInr. 

(Bla^rnuDS  omitted  correspond  to  those  on  pp.  828 
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Electric  Teleflp^aphs. 

Letters  Patent    to    Cromwell    Fleet* 

wood   V&rley*  of  Beckenham,  in 

the  County  of  Kent*  for  the  In- 

Tention  of  ''Improvements 

in  Electric  Teleflp^aphs.** 

Sealed  the  7th  June,  1870.  and  dated  the  8th  April, 

1870. 


Provisional  Sfbcifigation  Left  bt 

Said  CBOifWELL  Fleetwood  Vablbt 

AT  THE  Office  of  the  ComnesioH- 

EB  OF  Patents,  With  His  Pan* 

TiON,  ON  the  8th  April, 

1870. 

I,  Cromwell  Fleetwood  Varlet,  of 
Beckenbam,  in  the  County  of  Kent,  do  berebj 
declare  the  nature  of  tbe  said  Invention*  for 
'^Improvements  in  Electric  Telegraphs,"  to  be 
as  follows: 

This  Invention  has  for  itsoblect  tbe  increase 
of  the  transmitting  power  of  telegraph  circuits 
by  enabling  more  tban  one  operator  to  signal 
independent  roessa^  at  the  same  time  upon 
one  and  the  same  wire  to  and  from  indepenaent 
stations. 

In  working  land  lines  it  is  usual  to  produce 
tbe  signals  mr  means  of  the  passage  of  a  cur- 
rent of  electricity  producing  magnetic  action, 
as  in  tbe  Morse  or  Hughes  instruments,  or 
chemical  action,  as  in  the  Baines  machines. 

By  my  invention  I  superpose  upon  the  cur- 
rents used  for  working  tne  ordinary  telegraphs 
rapid  undulations  or  waves  which  do  not  prac- 
tically alter  the  mechanical  or  chemical  power 
of  the  ordinary  signal  currents,  and  by  new  ap- 
paratus hereinafter  described  these  undulations 
are  made  to  produce  distinct  and  independent 
audible  or  other  signals  so  long  as  these  undu- 
lations are  produced,  whether  ordinary  signal 
currents  be  flowing  or  not. 

As  a  rough  mechanical  illustration  of  the 
way  in  which  I  propose  to  pass  two  sets  of 
elastic  signals  simultaneously  and  in  either  di- 
rection through  the  same  line-wire  without  in- 
terference I  will  supposes  rope  stretched  over 
two  distant  pulleys  inr  means  of  weights  at  each 
end;  if  the  near  weight  be  raised  the  distant 
one  falls.  In  this  way  signals  are  transmitted 
by  the  connecting  rope,  which  may  be  called 
current  signals;  u  now  two  small  pulleys  ca- 
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Cble  of  ruing  and  falling  rest  upon  the  rope 
tween  but  near  to  the  supports  tney  will  sim- 
ply rotate  when  the  rope  is  shifted  backwards 
and  forwards;  if  now  an  operator  at  one  end 
strike  the  rope,  vibrations  or  waves  wiU  be  pro- 
duced which  wiU  cause  the  other  small  pulley 
to  dance  or  make  vibration  signals.  Conse- 
quently the  operator  who  shifts  and  the  oper- 
ator who  strikes  the  rope  can  each  produce  in- 
dependent signals  on  one  and  the  same  rope. 
Suppose  the  rope  to  travel  over  several  fixed 
pufieys  the  operation  of  shifting  the  rope  wHl 
produce  distinct  current  signals  from  end  to 
end  of  the  line  as  before,  but  between  each 
fixed  pulley  vibrations  can  be  produced,  and  so 
a  number  of  intermediate  stations  can  com- 
municate independently  of  each  other  and  in- 
dependently of  the  current  signals  through  the 
line. 

WiUlthis  mechanical  simile  the  following 
will  be  more  easily  understood. 

The  way  in  which  I  carry  my  electric  inven- 
tion into  operation  is  as  follows: 

An  electro-magnet  offers  at  the  first  moment 
great  opposition  to  the  passage  of  a  current  of 
electricity.and  therefore  it  may  be  considered  as 
partially  opaque  to  the  transmission  of  verv 
rapid  alternations  or  electric  waves.  I  attach 
to  Uie  line  at  desirable  parts  condensers.  In 
the  fiist  instance  I  will  assume  only  two  con- 
densers, one  at  each  end,  attached  near  each 
end  of  an  ordinary  telegraph  line.  The  first 
or  communicating  station  produces  in  its  con- 
denser rapid  diarges  and  discharges;  these  add 
to  and  take  from  the  line  a  number  of  small 
electric  impulses  without  affecting  the  mean 
magneti^ng  power  of  the  currents  through  the 
line.  These  impulses  charge  and  discharge  the 
second  condenser  at  the  other  end. 

These  undulations  in  the  second  condenser 
can  be  utilized  in  the  following  manner: 

1.  If  the  condenser  be  made  of  paper 
and  metal  foil  the  rapid  charges  and  discharges 
produce  a  musical  sound. 

2.  If  those  rapid  alternations  be  made  to  pass 
round  a  helix  containing  an  iron  rod  a  musical 
aound  is  produced. 

8.  If  these  currents  pass  round  a  helix  con- 
taining a  magnetized  harmonium  tongue  the 
currents  make  it  vibrate  audibly  if  the  currents 
be  properly  timed,  and  the  effect  is  increased 
if  a  feeble  current  of  air  be  passing  the  tongue. 
By  adding  tubes  of  proper  length  and  sound- 
ing-boards and  other  appliancto  for  commu- 
nicating vibrations  the  power  of  the  signal  is 
increased. 

4.  By  placing  the  magnetized  tongue  of  a 
musical  comb  between  the  poles  of  an  electro- 
magnet with  only  a  small  iron  core,  or  inside  a 
coil,  it  is  made  to  vibrate  whenever  these  un- 
dulations are  passing. 

5.  Another  method  of  producing  sound  from 
(he  undulations  consists  of  stretching  a  music 
wire  through  hollow  helices;  the  currents  mag- 
netize and  demagnetize  the  tone,  this  wire  t^ 
ing  also  placed  l^tween  the  poles  of  permanent 
magnets.  Harmonious  currents  cause  this  wire 
to  vibrate.  In  some  cases  it  may  be  useful  to 
employ  inharmonious  currents  to  stop  or  silence 
the  vibrations.  The  two  latter  methods  will 
only  speak  when  vibrations  of  harmony  with 
the  tongue  are  made  to  pass,  and  conseqnentlv 
in  some  cases  two  or  more  distinct  sets  of  vl- 
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brations  can  be  made  to  act  on  two  or  more 
sets  of  apparatus  differently  timed,  and  to  per- 
mit of  several  distinct  communications  to  be 
transmitted  simultaneously  upon  the  same  sec^ 
tion  of  a  single  line-wire.  By  introducing  be- 
tween the  receiving  condenser  and  a  Morse  or 
other  ordinary  receiving  instrument  a  correot  re- 
verser  keeping  time  with  the  vibrations,  these 
alternating^  currents  are  made  to  flow  through 
the  receiving  instrument  in  one  direction,  and 
are  then  competent  to  work  Uie  Morse  or  other 
ordinary  reoelvinff  instrument 

6.  When  it  Ib  desirable  to  subdivide  the  vi- 
brating sections  of  a  line  an  electro-maenet,  or» 
what  is  better,  two  electro-magnets  are  inserted 
in  the  circuit,  and  a  condenser  may  with  advan- 
tage be  placed  between  the  circuit  and  the  earth, 
connecting  the  condenser  with  the  circuit  be- 
tween the  two  electro-magnets.  In  this  way, 
without  interfering  materifdly  with  the  ordi- 
nary signals  through  the  line,  the  vibrating  sec- 
tions are  separated  from  each  other,  by  with- 
drawing the  iron  cores  from  the  electro-mag- 
nets, or,  short  circuitine  the  electro  magnets, 
the  vibrations  are  passed  through  to  the  next 
station. 

7.  Another  method  consists  of  inserting  a 
reflecting  galvanometer  between  the  condenser 
and  the  earth  (or  between  the  line  and  the  con- 
denser); the  vibratory  or  secondary  signals  can 
be  read  off  by  observing  its  vibrations. 

8.  Vibrations  are  rendered  sensible  by  plac- 
ing a  movable  iron  bar  between  the  poles  of  an 
electro  magnet  or  inside  a  helix,  and  one  or 
both  of  its  ends  between  the  poles  of  perma- 
nent magnets;  the  latter  are  covered  with  brass 
or  any  non-magnetic  matter;  the  vibration  cur- 
rents cause  it  to  vibrate  between  the  poles  of 
thd  electro  or  permanent  magnets,  and  so  p]t>- 
duce  distinctly  audible  sounds. 

9.  There  are  other  methods  of  utilizing  these 
superposed  vibrations,  such  as  connecting  to 
the  condenser  an  electrometer  like  that  of  &il- 
ner  or  Pettier.  An  intermediate  Morse  or  other 
suoh  line  instrument  would  cut  off  the  vibra- 
tion signals  or  reduce  them  much;  this  opposi- 
tion 01  the  intermediate  electro-magnet  may  be 
cut  off  by  connecting  the  terminal  of  a  con- 
denser to  the  circuit  on  each  side  of  the  mag- 
net. 

There  are  several  methods  of  producing  these 
vibrations  in  the  wire: 

1.  If  a  tuning  fork  be  placed  between  the 
poles  of  an  electro-magnet  with  a  spring  con- 
tact so  arranged  that  when  at  rest  the  nittery 
current  flows  through  the  electro-magnet  the 
latter  will  attract  the  tuning  fork  and  break  the 
circuit;  the  magnetism  then  ceases  and  the  tun- 
ing fork  springs  back  and  renews  the  circuit;  in 
thu  way  it  keeps  vibrating  so  long  as  the  bat^ 
tery  is  in  action.  A  secondary  wire  around 
this  magnet  produces  currents  in  opposite  di- 
rections, and  by  placing  this  secondary  wire 
in  circuit  with  the  line-wire  the  necessary  vibra- 
tions are  produced. 

2.  The  secondary  wire  may  be  connected 
between  the  earth  and  the  condenser  attached 
to  the  line- wire;  this  method  does  not  add  to 
the  resistance  of  the  main  circuit,  and  is  there- 
fore preferable. 

8.  A  tongue  similar  to  those  used  in  har- 
moniums is  made  to  vibrate  by  air  between 
contact  points,  and  so  connect  the  condenser  al- 
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teraatelj  with  the  battery  and  the  ground,  and 
80  produce  the  alternations,  or  it  maj  be  made 
to  connect  the  condenser  alternately  to  the  + 
or  —  polo  of  a  battery  whose  opposite  poles 
are  connected  to  the  earth. 

4.  A  magneto  machine  rapidly  rotating  will 
do  the  above  duty  equally  well  if  its  speed 
of  rotation  be  controlled  by  a  good  governor. 
The  tuning  fork  and  vibrating  tongue  arrange- 
ment can  be  set  to  and  can  keep  up  any  desi- 
rable rate  of  vibrations.  The  ordinary  tel^raph 
keys  and  switches  are  used  for  connecting  the 
various  parts  of  the  apparatus  together.  In 
con8iructlng  the  dry  paper  condensers  it  is  best 
to  dip  the  paper  in  varnish  and  attach  metal  leaf 
(such  as  gold,  silver,  or  copper)  to  the  paper,  and 
laytbese  metal-coated  papers  between  metal  foil. 

The  double  speaking  apparatus  of  Dr.  Qintl, 
or  of  Firschen,  can  be  used  on  lines  working 
with  the  abovendescribed  vibrations.  When 
these  are  used  I  prefer  inserting  a  hollow  helix 
between  tbe  double  speaker  and  the  line,  and 
by  inserting  iron  rods  in  this  helix  the  difficul- 
ty arising  from  the  inductive  capacity  of  the 
line  is  almost  wholly  removed.  This  is  a  new 
improvement,  and  will  render  these  apparatus 
actually  useful  instruments. 


SpBCinoATioif  in  pursuance  <ff  the  eondi- 
tiant  of  the  Letters  Patent,  JUed  by  the  said 
OramweU  Fleetwood  Varley  in  the  Great  Seal 
Patent  Office,  on  the  the  8th  October,  1870, 

To  all  to  whom  these  presents  shaU  come,  I,  Crom- 
well Fleetwood  Vablet,  of  Beckenham, 
in  the  County  of  Kmit,  send  greeting. 

Whereas  Her  most  Bxcellent  Bfajesty  Queen 
Victoria,  by  Her  Letters  Patent,  bearing  date 
tite  E^hlh  day  of  April,  in  the  year  of  our 
I>ml  One  thousand  eight  hundred  and  seventy, 
in  tbe  thirty-third  year  of  Her  rdgn,  did,  for 
Herself,  Her  heirs  and  successors, jrive  and 
Slant  unto  me,  the  said  Cromwell  Fleetwood 
Varley,  Her  special  license  that  I,  the  said  Crom- 
well Fleetwood  Varley,  mv>xecutor8,  admiois- 
trators,  and  assigns,  or  such  others  as  I,  the  said 
Cromwell  Fleetwood  Varley , my  executors,  ad- 
ministrators, and  assigns,  should  at  any  time 
agree  with,  and  no  others.from  time  to  time  and 
at  all  times  thereafter  during  the  term  therein 
expressed,  should  and  lawfuUv  mi^ht  make, 
use.  exercise,  and  vend,  within  the  United 
Kingdom  of  Oreat  Britain  and  Ireland,  the 
Channel  Islands,  and  Isle  of  Man,  an  Invention 
for  "Improvements  in  IHectric  Telegraphs," 
upon  tbe  condition  (amongst  others)  tmtt  I,  the 
said  OromweU  Fleetwood  Varlev,  my  execu- 
tors or  administrators,  by  an  mstrument  in 
writing  under  my,  or  ihdr,  or  one  of  their 
bands  and  seals,  should  particularlv  describe 
and  ascertain  the  nature  of  the  said  Invention, 
and  in  what  manner  tbe  same  was  to  be  per- 
formed, and  cause  the  same  to  be  filed  in  the 
Oreat  Seal  Patent  Office  within  six  calendar 
OMniths  next  and  immediately  after  the  date  of 
tbe  said  Letters  Patent. 

Now  know  ve,  that  I,  the  said  Cromwell 
Fleetwood  Varley,  do  hereby  declare  the  nature 
of  the  said  Invention,  and  in  what  manner  the 
same  is  to  be  performed,  to  be  particularly  de- 
scribed and  ascertained  in  and  t^  the  following 
statement  thereof,  that  is  to  say: 

This  Invention  has  for  its  object  tbe  increase 
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of  the  transmitting  power  of  telegraph  circuits 
by  enabling  more  tmm  one  operator  to  signal 
independent  messages  at  the  same  time  upon 
one  and  the  same  wire  to  and  from  independ- 
ent stations. 

In  working  land  lines  it  is  usual  to  produce 
the  signals  b^  means  of  the  passage  of  a  cur- 
rent of  electricity  producing  magnetic  action, 
as  in  the  Morse  or  Hughes  instruments,  or 
chemical  action,  as  in  the  Baines  machines. 

By  my  Invention  I  superpose  upon  the  ctu> 
rents  used  for  working  the  ordinaiy  telegraphs 
rapid  undulations  or  waves  which  do  not  prac- 
tically alter  the  mechanical  or  chemlod  power 
of  the  ordinary  signal  currents,  and  by  new  ap- 
paratus hereinafter  described  these  undulations 
are  made  to  produce  distinct  and  independent 
audible  or  other  signals  so  long  as  these  undu- 
lations are  produced,  whether  ordinary  signal 
currents  be  flowing  or  not. 

As  a  rough  mechanical  illustration  of  the 
way  ih  which  I  propose  to  pass  two  sets  of 
electric  si^pals  sunultaneously  and  in  either 
direction  through  the  same  line- wire  without 
interference,  I  will  suppose  a  rope  stretched 
over  two  distantpulleys by  means  of  weights 
at  each  end.  With  such  an  apparatus,  ifthe 
near  weight  be  raised  the  distant  one  falls,  and 
in  this  way  signals  may  be  transmitted  by  the 
connecting  rope,  which  may  be  called  cur- 
rent sicpasB.  If  now  two  small  pulleys  capable 
of  rising  and  falling  rest  upon  tbe  rope  be- 
tween but  near  to  the  supports  they  will  nmplv 
rotate  when  the  rope  is  shifted  backwards  ana 
forwards;  but  if  now  an  operator  at  one  end 
strike  the  rope  vibrations  or  waves  will  be  pro- 
duced, and  wUI  cause  the  small  puUey  at  the 
other  end  to  dance,  and  so  vibration  signals 
may  be  given.  Consequentiy  tbe  operator 
who  shifts  and  the  operator  who  striaes  tha 
rope  can  each  produce  independent  signids  on 
one  and  the  same  communicating  cord.  Sup- 
pose the  rope  to  travel  over  several  fixed  pul- 
leys, the  operation  of  shifting  the  rope  will  pro- 
duce distinct  current  signals  from  end  to  end 
of  the  line  as  before,  but  between  each  fixed 
pulley  and  the  next  to  it  vibrations  can  be  pro- 
duced, and  so  a  number  of  intermediate  sta- 
tions can  communicate  independently  of  each 
other  and  independentiy  of  tne  current  signals 
through  the  line. 

Witii  this  mechanical  simile  the  following 
wiU  be  more  easily  understood. 

The  way  in  which  I  carry  my  electric  inyen* 
tion  into  operation  is  as  foilows: 

Condensers  are  attached  to  the  line  at  the 
places  where  the  wave  signals  are  to  be  com- 
municated and  received.  In  the  first  place,  lei 
us  assume  only  two  condensers,  one  at  each 
end,  attached  near  each  end  of  an  ordinary- 
Morse  telegraph  circuit  The  first  or  com- 
municating station  to  make  a  signal  produces 
in  its  conoenser  rapid  charges  and  discharges 
by  means  describea:  farther  on  those  add  to 
and  take  from  the  line  a  number  of  small  elec- 
tric impulses  without  affecting  the  mean  mag- 
netizing power  of  tbe  ordinary  Morse  currents 
through  the  lioe.  These  impulses  charge  and 
discharire  tbe  second  condenser  at  the  other 
end,  and  this  condenser  is  coupled  with  a  re- 
ceiving instrument  which  is  sensitive  to  these 
undulations  and  renders  them  i^parent  by 
sound  or  otherwise. 
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Figure  1  is  a  diagram  of  the  instrameDts  at 
one  oiF  the  stations  of  such  a  lioe;  a  is  the  line- 
wire,!  will  suppose  it  to  be  an  ordinary  land  line- 
wire  50  miles  long  and  suspended  in  the  usual 
way;  6  is  the  Morse  instrument,  e  the  sending 
key  for  the  Morse  signals,  d  the  battery  in  con- 
nection with  this  key,  and  e  its  earth  connec- 
tion;/is  a  condenser  of  about  8  micro-farads, 
one  armature  of  which  I  couple  with  the  line- 
wire  and  the  other  with  a  key  ^,  which  when  not 
depressed  puts  the  condenser  in  communication 
with  the  wave  signal  receiving  instnunent  h, 
which  I  call  a  "cymaphen;"  this  instrument  is 
shown  at  Figures  2,  3  and  4.  The  key  g  when 
depressed  for  sending  a  wave  signal  puts  the 
condenser  in  connection  with  the  apparatus  by 
which  such  waves  are  generated;  this  appara- 
tus consists  of  a  battery  t;  ten  quart  cdls  of 
Danief  s  battery  will  be  suitable. 

One  pole  of  the  battery  i  is  connected  with  the 
tuning  fork  A;:  this  fork  may  conveniently  be  of 
such  dimensions  as  to  make  200  vibrations  in  a 
second.  /',  ^  are  two  platina  pointed  contact- 
making  springs,  capable  of  fine  adjustment  l^ 
means  of  screws.  The  spring  P  when  the  fork 
is  at  rest  is  in  metallic  contact  with  it  or  with  a 
metal  arm  attached  to  it,  and  the  spring  t*  is 
removed  just  out  of  contact.  The  current  from 
the  battery  t  then  passes  in  the  coils  of  the 
electro-magnet  m,  the  poles  of  which  have  be- 
tween them  the  two  horns  of  the  tuning  fork. 
The  coils  of  this  magnet  may  be  about  8i 
inches  long  and  1^  inches  diameter,  and  of  No. 
16  (B.  W.  G.)  silk-covered  copper  wire.  When 
the  current  is  flowing  through  the  coils  of  the 
electro-magnet  the  horns  of  the  fork  k  are 
drawn  apart  and  the  spring  P  loses  its  contact; 
then  as  tne  attraction  of  the  magnet  ceases  the 
horns  of  the  fork  spring  back;  this  remakes  the 
contact,  and  so  a  continual  tremor  is  com- 
municated to  the  tuning  fork.  In  the  same 
circuit  with  the  electro-magnet  there  is  at  n  a 
primary  coil  wound  upon  a  bundle  of  iron 
wires  as  a  core,  and  on  the  same  core  but 
wound  in  the  opposite  direction  is  a  second  pri- 
mary cofl  which  is  in  connection  with  thespnng 
f,  so  Uiat  currents  pass  alternately  in  the  two 
primary  coils,  and  at  each  alternation  the  po- 
larity of  the  core  is  reversed.  On  the  core  there 
is  also  another  or  secondaiy  coil,  in  which  cur- 
rents are  induced  by  the  changes  of  polarity  of 
the  iron  core.  One  end  of  this  secondary  coil 
is  connected  with  the  earth,  and  the  other  when 
a  wave  dgnal  is  to  be  sent  is  by  the  key  a  put 
in  connection  with  the  condenser  /,  and  pro- 
duces in  it  rapid  charges  and  discbarges.  The 
core  may  conveniently  consist  of  a  bundle  of 
thin  soft-iron  wires,  1  inch  in  diameter  and  82 
inches  long.  On  the  centre  of  the  bundle  is 
wound  for  a  length  of  eight,  the  first  primary 
coil  consisting  of  four  layers  of  No.  16  sUk- 
covered  copper  wire.  Over  this  is  wound  the 
second  primarv  coil  consisting  also  of  four  lay- 
ers, and  outside  this  again  is  wound  the  secon- 
dary coil,  consisting  of  eight  layers  of  No.  24 
silk-covered  wire.  The  ends  of  the  bundle 
composing  the  core  are  folded  over  so  as  com- 
pletely to  enclose  the  coils. 

A  small  resistance  coil  o,  or  a  condenser  of 
about  two  micro-farads,  is  placed  between  the 
poles  of  the  secondary  coil  to  take  off  the 
violence  of  the  shock,  so  that  the  operator 
shall  not  be  inconvenienced.    The  wave  sig- 
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nal  receiving  instrament  h  is  shown  in  plan  at 
Figure  2,  in  longitudinal  section  at  Ftgare  8» 
ana  is  transverse  section  at  figure  4.  It 
consists  of  an  iron  frame  containing  a  sound- 
ing-board a  over  bridges,  at  the  ends  of 
which  a  hard  drawn  iron  or  steel  wire  b  is 
stretched  from  one  end  to  the  other;  this  wira 
is  about  four  feet  and  six  inches  long  between 
the  bridges;  it  is  of  No.  14  gauge,  and  is 
strained  so  as  to  sound  the  same  note  as  the 
tuning  fork  of  the  sending  instrument  This 
wire  passes  through  a  hollow  helix  e,  three 
inches  in  length,  i  of  an  inch  internal  diameter 
and  1^  inches  external  diameter.  The  helix  m 
wound  with  No.  86  B.  W.  G.  copper  wire  in- 
sulated with  silk.  This  coil  is  attached  to  the 
frame  supporting  the  sounding-board,  but  does 
not  touch  the  latter.  Two  horse-shoe  magnets 
d  are  placed  one  on  each  side  of  the  wire.  The 
currents  magnetize  the  wire  inside  the  helix, 
and  80  cause  it  to  be  attracted  and  repelled 
from  one  magnet  to  the  other.  When  the  wire 
is  properly  tuned  so  as  to  vibrate  synchro- 
nously with  the  apparatus  at  the  distant  end. 
making  the  alternations  in  the  current,  the 
sound  from  vexj  feeble  currents  is  distinctly 
audible.  A  piece  of  felt  or  leather  resting 
against  the  wire  is  sometimes  used  to  "damp 
the  wire  and  stop  its  vibrations  as  soon  as  the 
impulses  cease.  A  small  piece  of  metal  similar 
in  dimensions  to  a  gold  five-franc  piece  may  be 
made  to  rest  by  a  spring  lightly  against  the 
sounding-board  somewhere  near  its  centre. 
When  the  vibrations  of  the  latter  are  powerful 
enough  to  make  this  piece  of  metal  dance,  the 
sound  is  increased  in  power  four  or  five  times 
by  this  little  disc  or  sound  reLnforcer,  or  the 
sound  may  be  augmented  by  clipping  on  to  the 
wire  near  the  helix  a  disc  of  about  the  size  of  a 
penny  piece  of  thin  sheet  metal;  this  causes  the 
vibration  of  the  wire  to  produce  a  greater  dis- 
turbance in  the  air  than  it  otherwise  would, 
and  a  louder  sound  is  perceived. 

By  attaching  a  stethescope  to  the  sounding- 
board  for  the  read^  to  rest  nis  ear  against,  very 
feeble  soimds  are  rendered  sufiSdenUy  audible; 
I  prefer  to  use  a  Scott  Allison's  stethescope. 

The  sounding-board  maybe  replaced  by  m 
strained  diaphragm  or  drumhead,  on  which  one 
of  the  bridges  over  which  the  wire  is  strained  is 
supported ;  this  arrangement  gives  a  better  sound 
with  very  feeble  currents,  but  with  moderate 
currents  the  sounding-board  i4;>pear8to  have  the 
advantage. 

Two  sets  of  wave  signals  may  be  trans- 
mitted and  received  simultaneously  through  the 
same  wire,  and  independently  of  the  current 
signals  if  a  sufficient,  difference  be  made  in 
the  periods  of  the  two  sets  of  waves.  Tbua. 
if  waves  of  200  vibrations  In  the  second,  and 
waves  of  850  or  900  vibrations  in  the  second,  be 
simultaneously  transmitted  and  received  by 
two  separate  cymaphens,  the  one  adjusted  to 
the  slow,  and  the  other  to  the  rapid  vibrations, 
they  may  be  separately  read,  as  the  vibrationa 
which  affect  the  one  are  inoperative  on  the 
other.  This  arrangement  is  not  applicmble 
when  working  long  distances,  as  the  rapid 
waves  would  m  a  long  distance  be  lost 

Figure  5  is  a  diagram  illustrating  the  ar- 
rangements I  make  when  the  wave  signaU 
are  used  to  communicate  between  intenneaiata 
or  branch  stations  without  interfering  with  the 
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workfag  bj  ordinary  instraments  of  the  main 
line;  a  fi  the  line-wire,  say  between  London  and 
Southampton,  and  through  it  it  is  desired  that 
the  intermediate  station,  Basingstoke,  shall 
without  interference  with  the  through  messages 
be  able  to  communicate  to  and  fro  with  tbe 
branch  stations,  Windsor  and  Salisbury.  At 
these  branch  stations  I  provide  wave  signal  ap- 
paratus such  as  already  described  in  respect  to 
Figure  1,  coupled  with  condensers  b\  b*,  at  the 
TlStxs  where  the  branches  run  into  the  main 
one.  At  tlie  intermediate  station ,  Basingstoke, 
I  divide  the  line-wire  into  two  sections  (as  far 
as  the  wave  signals  are  concerned)  by  introduc- 
ing at  e  an  instrument  which  is  opaque  to  these 
waves,  whilst  it  allows  the  ordinary  long  cur- 
rent signals  to  pass  freely.  This  opaque  in- 
strument e  I  call  "  echocyme,"  and  on  either 
side  of  it  I  connect  with  the  line- wire  a  con- 
denser d},  (f*,  and  wave  signaling  apparatus,  as 
already  described. 

An  electro-magnet  offers  at  che  ilrst  moment 
gn^t  opposition  to  the  passage  of  a  current  of 
Sectricity,  and  may  be  considered  as  nearly 
opaque  to  the  transmission  of  very  rapid  alter- 
nations of  current  or  electric  waves.  The '  'ech- 
ocyme"  may  consequently  be  a  simple  electro- 
mi^et,  or  what  is  better  is  to  wrap  an  induction- 
eoilwith  two  wires  so  as  to  form  one  continuous 
coa;thisis  pat  into  the  Hnedrcuit  The  Junction 
between  these  coils  is  connected  to  the  one  arma- 
toie  of  the  condenser,  whose  other  armature  is 
connected  to  the  earth.  The  momentary  action 
of  a  current  on  passing  through  one  wire  charges 
the  condenser.  The  secondary  action  upon 
tlie  other  wire  checks  the  current  that  the  con- 
denser would  have  sent  on  through  the  other 
wire  on  to  the  remainder  of  the  main  line  circuit; 
by  varying  the  size  of  the  condenser  according 
to  the  nature  of  the  line  and  currents  em- 
ployed a  nearly  absolute  stopper  of  the  vibra- 
tioD  signals  is  produced.  The  coil  which  I 
have  used  for  tnis  purpose  has  the  following 
dimensions:  iron  bundle  one  inch  in  diameter, 
length  of  coil  8  inches,  and  wound  with  No. 
96  uisalated  copper  wire  to  a  diameter  of  two 
inches.  The  condenser  connected  between  the 
"echocyme"  and  the  earth  in  the  case  which  I 
have  taken  for  illustration  should  be  of  about 
^  of  a  micro-farad.  At  the  termini  Morse  or 
oCber  ordinary  instruments  may  be  used. 

There  are  various  ways  in  which  the  wave 
iignal  receiving  apparatus  mav  be  constructed, 
although  that  which  I  have  already  described 
I  prefer;  thus  the  condenser  itsdf  may  be  the 
receiving  instrument. 

If  the  condenser  be  made  In  the  following? 
manner  the  rapid  charges  and  discharges  will 
produce  a  musical  sound.  Sheets  of  tinfoil 
(for  example,  one  foot  square)  are  separated 
by  one  or  more  sheets  of  thin  dry  papejr;  the 
1st,  8rd,  5th,  Ac  sheets  are  joined  together;  the 
the  Snd,  4th,  6th,  Ac  also  Joined  together.  The 
odd  numbered  sheets  are  connected  to  a  bind- 
ing screw  or  terminal,  and  the  even  numbered 
sheets  to  another  terminal  Such  a  condenser 
consisting  of  from  20  to  60  sheets  will  be  found 
to  be  much  agitated  and  to  produce  a  loud  note 
with  600  alternations  of  current  per  second  if 
tb^  potential  be  50  to  100  volts. 

In  constructing  the  dry-paper  condensers  the 
f  ullowlnff  method  seems  to  answer  best :  Very 
tUn  rndform  paper  is  dipped  in  shellac  varnish. 


coated  on  one  side  with  gold  leaf,  and  then 
dried.  The  non-gUt  surfaoes  of  8  sheets  of 
paper  are  put  together  so  as  to  leave  the  gilt 
surfaces  outside;  the  tinfoil  plates  are  placed 
outside  of  these  and  buUt  up  in  the  usual  man- 
ner, connecting  the  1st,  8rd,  6th,  7th,  &c., 
plates  to  one  armature  of  the  condenser,  Uie  2nd 
4th,  6th,  8th,  <&c.,  being  Joined  to  the  other 
armature  of  the  condenser.  If  the  rapid  alter- 
nations of  current  be  made  to  pass  round  a 
helix  containing  an  iron  rod,  the  iron  rod  wiU 
issue  a  feeble  but  distinct  sound.  The  rod 
used  may  be  i th  of  an  inch  in  thickness,  18 
inches  in  lenffm,  and  covered  to  a  diameter  of 
one  inch  with  No.  85  insulated  copper  wire. 
This  arrangement  requires  strong  currents.  If 
the  currents  pass  round  a  flat  coil  in  which  a 
magnetized  harmonium  tongue  is  placed,  the 
currents  will  act  upon  it  like  the  needle  of  a 
galvanometer  and  cause  it  to  vibrate. 

The  sound  is  increased  by  causing  a  feeble  cur- 
rent of  air  to  pass  the  tongue.  If  alBteel  tongue, 
similar  to  one  of  those  used  in  a  musical  box,  be 
magnetized  and  placed  inside  a  helix  of  fine 
wire,  and  its  lip  is  placed  between  the  poles  of 
a  powerful  permanent  magnet,  the  altematioff 
currents  will  cause  the  tongue  to  vibrate  and 
produce  a  musical  sound  so  long  as  the  alter* 
nations  are  operating.  Bv  coating  a  wire, 
strained,  as  is  shown  in  Figures  2  and  8.  near 
the  coO,  with  a  short  tube  oi  gold  or  platinum^ 
and  letting  a  light  spring  formed  of  the  same 
metals  rest  agiunst  the  wire,  a  relay  is  pro- 
duced, which,  bringing  into  operation  a  local 
battery,  can  be  useotoincrease  the  sound  or  to 
relay  on  the  signals  to  another  line. 

A  thick  muac  wire,  much  thicker  than  those 
used  in  pianofortes,  is  found  to  give  the  best 
results  for  sound.  A  thin  wire  is  thrown  into 
greater  oscillation  than  a  thick  one,  and  admits 
of  being  utilized  for  visible  signals  in  the  fol- 
lowing way:  A  steel  wire  of  about  No.  40 
gauge  is  stretched  through  the  helix  in  front  of 
a  very  narrow  slit  A  flame  is  passed  behind 
the  slit,  but  the  light  comine  through  is  checked 
by  the  wire;  the  moment,  however,  the  wire  is 
put  into  vibration  light  passes,  a  lens  is 
placed  in  front,  and  by  It  a  maffnifled  image  of 
the  luminous  slit  is  projectecf  upon  a  white 
screen  so  long  as  the  wire  vibrates.  Vibrations 
are  rendered  sensible  by  placing  a  movable  iron 
bar  between  the  poles  of  an  electro- magnet  or 
inside  a  helix,  and  one  or  both  of  its  ends  be- 
tween the  poles  of  permanent  magnets;  the  lat- 
ter are  covered  with  brass  or  any  non-magnetic 
matter.  The  vibration  currents  cause  it  to  vi- 
brate between  the  poles  of  the  electro  or  perma- 
nent magnets,  and  so  produce  distinctly  audible 
sounds. 

Another  method  of  utilizing  these  alterna- 
tions is  by  introducing  between  the  receiving 
condenser  and  a  Morse  or  other  ordinary  re- 
ceiving instrument  a  current  reverser  keepiog 
time  with  the  vibrations;  these  alternating  cur- 
rents may  be  made  to  flow  through  the  receiv- 
ing instrument  in  one  direction,  and  are  then 
competent  to  work  the  Morse  or  other  ordinary 
receivinff  instrument.  Or  a  similar  result  may 
be  obtained  by  the  arrangement  shown  at 
figure  6,  which  consists  in  connecting  the  re- 
ceiving condenser  to  two  "Qeisler*s^  vacuum 
tubes  a  and  b;  the  latter  are  connected  with 
voltaic  batteries  0,  Z,  consisting  of  a  large 
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number  of  elemeiits.  The  one  tube  a  Is  oon- 
nected  to  the  '*po8itive  pole"  of  a  battery  whose 
'Negative  pole"  Is  connected  to  the  earth. 
Thesecona  tubeftis  connected  to  the  "neea- 
tive  pole"  of  a  battery  whose  "positive  pole  is 
to  earth  These  batteries  must  bare  nearly 
power  enough  to  make  a  current  pass  through 
the  tubes;  for  example,  supposing  three  hun- 
dred cells  of  a  battery  be  able  to  leap  across  the 
exhausted  tube  290  should  be  used  with  each 
tube.  When  a  positive  current  arrives  it  will 
help  the  battery  whose  positive  pole  is  connect- 
ed to  the  earth  and  cause  a  current  to  pass 
through  its  tube  b.  The  next  instant  the  cur- 
rent is  reversed;  this  causes  a  current  to  pass 
through  the  other  tube  a;  in  this  way  an  elec- 
tric veuve  is  produced  separating  the  positive 
from  the  negative  currents,  and  producing  a 
raoidly  intermittent  current  in  one  direction 
omy.  If  a  reflecting  galvanometer  be  enclosed 
in  tne  circuit  formed  by  the  batteries  and  the 
tubes  the  wave  signals  will  be  indicated  by  it. 

Another  method  of  producing  an  electric 
valve  for  separating  the  positive  nom  the  neg- 
ative currents,  is  iUustrated  by  Figure  7,  and 
consists  in  connecting,  say,  5  cells  of  Daniell's 
batteiT  with  8  cups  containing  dilute  sulphur- 
ic ado  with  platinum  plates  joined  up  so  as  to 
form  8  decomposition  cells  in  series,  between 
the  battery  and  the  8  cups  is  inserted  the  gal- 
vanometer or  other  instrument  that  is  to  be 
worked;  the  Junction  between  the  instrument 
and  the  cups  or  decomposition  cells  is  connect- 
ed to  the  condenser.  The  other  Junction  be- 
tween the  battery  and  the  decomposition  cells 
is  connected  to  the  earth.  The  nrst  action  of 
the  battery  is  to  polarize  the  pl^itinum  plates, 
when  the  current  almost  entirely  ceases,  tiie 
three  pairs  of  polarized  platinum  plates  bal- 
ancing the  5  Daniell's  cells.  The  moment  a 
current  arrives  from  the  condenser  it  finds  two 
channels  open  to  the  eucth, — the  one  the  bat- 
tery, the  other  the  decomposition  cells.  Sup- 
pose the  positive  pole  of  the  battery  to  be  in 
connection  with  tne  earth  and  a  positive  cur- 
rent arriving  from  the  condenser;  at  first  it  di- 
vides itself,  part  going  through  the  battery,  part 
through  the  decomposition  cells.  The  action 
of  the  current  upon  the  latter  is  to  depolarize 
them;  and  they  then  immediately  r^ist  its 
flow.  The  next  moment  a  nogative  current 
flows  from  the  condenser,  this  negative  current 
is  assisted  by  the  partly  depolarized  plates,  and 
the  battery  and  the  former  become  repolarized. 
It  is  best  to  wrap  the  instrument,  as  the  dia- 
gram shows,  with  two  wires  connecting  the  one 
with  the  cups,  the  other  wire  with  the  battery, 
and  their  Junction  with  the  condenser.  The 
result  is  that  whether  it  be  a  negative  or  posi- 
tive current  that  is  sent  into  this  arrangement 
the  action  upon  the  instrument  is  the  same,  and 
thus  out  of  altematinff  currents  a  continuous 
action  is  produced.  The  platinum  plates  for 
this  purpose  must  be  very  small  and  very  close 
together,  to  reduce  as  much  as  possible  their 
inductiye  capacity  and  resistance. 

Another  method  consists  of  inserting  a  re- 
flecting galvanometer  between  the  condenser 
and  the  earth  (or  between  the  line  and  thecon- 
dcnserk  the  vibratory  or  secondary  signals  can 
be  read  off  by  observing  its  tremor.  The  mir- 
ror of  this  galvanometer  must  be  deadened  by 
water  or  other  damper,  and  it  is  best  to  pro- 
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duce  the  signals  by  interrupting  the  vibratiom 
instead  of  the  reverse.  The  vibrationa  keep  the 
mirror  oscillating,  the  image  becomes  spread 
out,  and  the  ligbt  enfeebled.  The  moineQi 
the  vibrations  are  cut  off  the  ligbt  oontracti 
The  effect  is  the  ^'spread  out"  li^ht  is  feeble, 
the  "concentrated"  is  bright,  and  thus  the  sig- 
nals can  be  flashed  by  long  and  short  duratioo 
like  tJie  Morse  alphabet. 

Another  method  of  utilizing  these  saper* 
posed  vibrations  is  to  coimect  to  the  condenser 
an  electrometer  like  that  of  Milner  or  Pettiei. 
A  resistance  coil  of  about  1,000  ohms  is  ooo* 
nected  between  the  condenser  and  the  earth  as 
a  shunt  to  the  electrometer  to  prevent  the  Mono 
signals  from  affecting  it  to  any  sensible  extent; 
or  the  wave  signals  may  be  read  by  the  sense 
of  touch.  For  this  purpose  I  use  a  handle 
made  of  hard  charcoal,  and  divided  into  two 
parts  longitudinally.  The  parts  are  separated 
by  a  sheet  of  gutta  percha,  and  are  connected 
the  one  with  me  armature  of  the  condenser, 
the  other  with  the  earth.  The  handle  beinff 
moistened  and  covered  with  a  rag  wetted  with 
weak  salt  and  water  is  firmly  grasped  in  the 
hand. 

An  intermediate  Morse  or  other  such  line  in- 
strument would  cut  off  the  vibration  aignab 
or  reduce  them  too  much;  this  opposition  or 
opadty  of  the  intermediate  instrument  is  de> 
stroyed  by  connecting  the  terminals  of  a  con- 
denser to  the  circuit  on  each  side  of  the  mag- 
net Thus,  if  I  wish  wave  signals  to  pass  a 
Morse  instrument  I  couple  the  armatures  of  a 
condenser  of  8  to  10  micro-farads  with  the  line- 
wire,  one  on  dther  side  of  the  Morse  instrument. 
The  working  of  the  Morse  line,  if  there  are  many 
instruments  in  circuit,  is  also  in  this  way  im- 
proved. 

There  are  several  methods  of  producing  dee- 
trie  waves  in  the  lines  in  addition  to  that  aueady 
d^ribed. 

A  tongue  similar  to  those  used  in  harmoninms 
is  made  to  vibrate  by  air  between  contact-points, 
and  so  connect  the  condenser  alternately  with 
the  battery  and  the  ground,  and  so  produce  the 
alternations;  or  it  may  be  made  to  connect  the 
condenser  alternately  to  the  -}-  or  —  pole  of  a 
battery  whose  opposite  poles  are  connected  to 
tbe  earth. 

A  magneto  machine  rapidly  rotatine  will  do 
the  above  duty  equally  well  if  its  speed  of  rota- 
tion be  controiled  hj  a  good  governor. 

The  double-speaking  apparatus  of  Dr.  Ointl, 
or  of  Frischen,  can  be  used  on  lines  working 
with  the  above-described  vibrations. 

Figure  8  is  a  diagram  of  this  arrangement 
a  is  Sie  line  wire;  b,  b,  the  condensers;  c,  e,  the 
cymaphens,  wave  signal  transmitters,  and  parts 
connected  therewith ;(l dare  the  current  signal 
keys  and  batteries;  and  e  $  are  the  magnets  of 
Dr.  Gintl  or  Frischen's  receiving  instruments; 
and//are  their  resistance  coils.  I  prefer  wrap- 
ping the  magnets «,  e,  with  8  or  4  wires,  using 
one  wire  between  the  key  and  the  earUi  throaga 
its  resistance  coil,  and  tne  two  or  three  wires 

Joined  into  one  circuit  attached  to  the  line-wire. 
'.  insert  a  hoUow  helix  between  the  doable 
speaker  and  the  line,  and  by  putting  iron  rods 
in  this  helix  the  difficulty  ariang  from  the  io- 
ductive  capacity  of  the  line  ia  almost  wboll? 
removed;  tms  is  a  new  improvement  and  will 
render  these  apparatus  actually  useful  inatro* 

r'6  i.s. 


id87« 


Telephoas  Cashl 
(SUMlemenL) 


menta.  The  helix  may  coaveDiently  be  of  No. 
96  silk-covered  wire  and  10  inches  loog.  with 
a  diameter  inside  of  li  iDches,  and  outside  of 
4  inches;  small  iron  rods  are  placed  in  this 
helix  one  by  one  until  it  is  found  that  the 
finger-key  does  not  affect  the  indicator  of  the 
home  recdTing  instrument.  By  using  these 
instruments,  £ese  apparatus  together  with 
cymaphens,  as  is  shown  in  figure  8,  three  mes- 
sages can  be  sent  from  end  to  end  of  such  a 
circuit  at  the  same  timo  independently  of  each 
other;  for  this  purpose  the  cvmaphen  key  must 
baye  a  spring  contact,  so  that  the  circuit  be- 
tween the  condenser  and  the  earth  is  never 
broken  nntil  the  contact  with  the  secondary  coil 
it  complete. 

I  would  remark  that  in  electric  telegraphs 
the  use  of  sound  signals  is  not  claimed  by  me 
and  is  not  new;  for  example,  in  working  step 
by  step  instouments  in  which  a  pointer  should 
indicate  the  desh^d  letter  on  a  dial,  it  has  been 
common,  when  the  instrument  is  out  of  order 
and  fails  to  indicate  correctly,  to  give  sound 
signals;  by  its  means  such  sound  signals  are 
rttd  according  to  the  Morse  alphabet,  a  short 
sound  such  as  the  escapement  of  the  receiving 
instrument  makes  when  moving  a  few  steps 
only  representing  a  dot,  and  a  long  sound  such 
as  the  escapement  makes  when  mo.ring  over 
many  steps  representing  a  dash. 

Having  thus  described  the  nature  of  my  in- 
Tention,  and  the  manner  of  performing  the 
same,  I  would  have  it  understood  that  I  claim 
the  construction  of  electric  telegraphs  in  such 
manner  that  current  signals  and  ware  signals 
may  be  simultaneously  transmitted  througn  the 
same  line- wire,  and  may  be  rendered  sensible 
at  the  receiving  station  by  separate  instruments, 
the  one  sensiave  to  currents  of  appreciable 
duration  and  the  other  to  electric  waves  or 
Yibrationa. 

I  also  claim  the  construction  of  electric  tele- 
graphs with,  at  the  transmitting  station,  an  in- 
strument capable  of  originating  in  the  line-wire 
a  succession  of  rapid  anaregular  electric  waves, 
and  at  the  receiving  station  a  strained  wire,  a 
tiiogne,  or  such  like  instrument  adjusted  to 
vibrate  in  uniion  with  the  electric  waves,  and. 
being  magnetized  by  them,  oscillating  to  and 
from  the  pole  or  poles  of  a  magnet  in  Its  vidn- 
lly. 

I  also  daim  in  the  construction  of  electric 
telegraphs  the  dividing  a  conducting  wire  into 
secoonsby  instruments  which  I  lutve  called 
"ediocyme,"  which  allow  current  signals  to 
pass  freely  but  stop  wave  signals,  so  that 
whilst  the  wire  is  beinff  used  as  a  whole  for 
through  signals  the  secnons  into  which  it  is  di- 
Tided  mar  each  or  all  be  employed  for  the 
transmission  of  local  messages. 

I  also  claim  the  construraon  of  electric  tele- 
graphs with,  at  the  transmitting  station,  an  in- 
strument capable  of  originating  in  the  line-wire 
a  succesrion  of  rapid  and  regular  electric  waves, 
and  at  tlie  receivmg  station  a  condenser  consist- 
ing of  thin  sheets  capable  of  being  agitated  by 
each  waves. 

1  also  daim  the  construction  of  electric  tde- 
graphs  with,  at  the  transmittinff  station,  an  in- 
strument capable  of  originatmg  in  the  line- 
win  a  sncceMion  of  rapid  and  regular  electric 

iwm,  and  at  the  receiving  station  an  instru- 
whidi  on  reodving  such  waves  delivers 


a  current  of  electridty  to  an  indicating  or  re- 
cdving  instrument  suitable  to  be  worked  with 
ordinary  current  signals. 

I  also  daim  the  combination  with  Dr.  Ointl 

and  Frischen's  double-speaking  apparatus  of  a 

hollow  helix  connected  between  the  receiving 

instrument  and  the  line-wire,  such  helix  having 

rods  or  pieces  of  iron  inserted  into  it. 

In  witness  whereof,  I,  the  said  Cromwell) 

Fleetwood  Varley  have  hereunto  set  my 

hand  and  seal,  this  Seventh  day  of  October. 

in  the  year  of  our  Lord  One  thousand 

eight  hundred  and  seventy. 

Cbomwbll  F.  Yaslbt.  [l.  s.] 

The  following,  as  to  the  meaning  of  some  of 
the  words  empioved  in  the  Bell  patent  and  in* 
the  art,  is  taken  from  counsd's  brief  in  behalf 
of  the  Bell  Company: 

•'Saund-Wave^r*  and  '* Undulatiam." 

When  the  wind  blows  on  a  sheet  of  water, 
waves  rise  on  its  surface;  a  chip  dances  up  ana 
down  on  the  surface  of  these  waves;  a  boat  or 
a  ship  rocks,  rolls  and  pitches  by  reason  of 
them;  painters  draw  or  tiy  to  draw,  their  con- 
tour—the line  of  their  curiously- curved  sur- 
faces.   But  nothing  of  this  sort  takes  place  in 
the  air  where  we  are.    We  are  not  on  the 
surface  of  the  air.*    There  is  no  surface  to  be 
thrown  into  waves  and  show  a  line.    It  is  all* 
about  us;  it  always  presses  on  all  sides,  but  not 
always  e<)udlv. 

If  you  arem  a  tightly  packed  and  exdtedi 
crowd,  you  are  pressed  on  all  sides;  but  as  the 
people  in  the  crowd  sway  a  little,  you  are  some- 
times Jammed  more  tightly,  and  again  present- 
ly have  a  little  more  elbow  room,     x  ou  and 
each  of  your  ndghbors  touch  each  other  aU  the 
time;  but  if  the  people  in  the  part  where  you 
are  move  doser  together,  in  their  effort  to  see 
something,  you  are  pressed  a  little  more;  if 
some  of  tnem  are  attracted  to  turn  and  move 
a  little  away  from  you,  you  are  pressed  less. 
These  movements  of  greater  or  less  pressure 
are  due  to  a  slieht  to-and-fro  movement  of  the  • 
different  indiTnfduals  compodng  the  crowd. 
Such  is  the  case  with  the  air  parades.    Under  - 
the  infiuence  qf  the  vdce  or  some  sounding: 
body,  those  immediatdy  near  it  are  first,  per- 
haps, pressed  together;  presently,  by  virtue  of 
their  dastidty,  they  spnnff  apart  a  nttle  more 
widely  than  they  were  before,  and  thus  lones^ 
of  condensation  or  rarefaction  are  produced. 

These  cones  of  disturbance  are  propagated 
onward  at  the  rate  of  about  eleven  hundred 
and  twenty  feet  a  second,  verv  much  as  sea. 
v^ves  are  propagated  onward,  without  any 
traveling  motion  of  the  air  or  water  itself,  and 
are  called  ' 'sound- v^ves"  or  sonorous  undula- 
lationa  But  as  these  zones  are  produced  by 
and  correspond  to  the  slight  vibratory  motions 
of  the  air  partides,  it  is  found  more  convenient 
to  study  the  motions  of  the  partides  them- 
sdves. 

The  Astronomer  BojnX  (On  Sound,  by  Sir 
George  B.  Airy,  London,  1871)  thus  defined 
wave  motion  in  1871:  . 

"We  have  states  of  condensation  and  states 
of  rarc^Eaction  traveling  on  continually  without 
limit  in  onedirection,  whQe  the  motioo  of  everv 
individtttl  particle  is  extremely  small,  and  Is* 
altematdynackwards  and  forwards.    Andthis^ 
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4b  the  oonceptloxi  of  a  wave  as  depending  on 
the  motion  of  particles  In  the  same  one  as  that 
in  which  the  wave  travels.  This  is  the  kind 
of  wave  which  we  shall  consider  as  explaining 
the  transmission  of  sound. 

"But  in  all  these  there  is  one  general  char- 
acter, that  a  itaU  cfdisplaeemeni  travels  on  con- 
tinuaJly  in  one  direction  without  limit,  while 
the  motion  of  each  individual  particle  is  or 
may  he  small  and  of  oscillatory  character. 
And  this  is  the  general  conception  of  a  wave. 
It  will  be  remembered  that  the  special  charac- 
ter of  the  waves  of  air  applying  to  the  problem 
of  souod  is  that  the  displacements  of  the  par- 
h'cles  are  in  the  same  direction  (backwards  and 
forwards)  as  that  in  which  the  wave  travels. 

Such  is  the  case  with  each  air  particle  be- 
tween the  speaker  and  the  listcuer,  with  the 
drum  of  the  listeuer's  ear,  and  with  the  elastic 
diaphragm  of  the  telephone  transmitter.  The 
speaker^  voice  a^tates  the  air,  throws  it  into 
to-and-fro  vibrations,  makes  the  particles  at 
each  spot  now  to  be  more  closely  huddled  to- 
other and  now  more  widely  separated, —that 
u,  the  air  at  each  spot  to  be  alternately  more 
dense  and  less  dense  than  it  originally  was, — 
and  thus  a  diaphragm  exposed  to  it  is  alternate- 
ly pushed  and  pulled  backward  and  forward. 

"We  must  free  our  minds,  therefore,  from  the 
notion  of  anything  like  a*  continued  ontoard 
flow  as  a  necessary  concomitant  of  sound-waves, 
or  indeed  of  any  'undulations.' " 

"Form"  of  yibrcUum. 

This  phrase  has  nothing  to  do  with  the  con- 
tour of  a  wave  as  a  painter  draws  it.  It  is  a 
purely  technical  term,  used  in  a  sense  borrowed 
from  a  peculiar  graphic,  short-hand  way  of  ex- 
pressing the  efiaraeUr  oi  a  vibration — ine  fea- 
ture to  which  quality  is  due.  This  phrase, 
used  in  the  patent,  was  devised  and  its  mean- 
ing estabHsned  long  before  the  patent  was 
drawn. 

The  following  from  Hdmholtz,  "Sensations 
of  Tone,"  pp.  ^,  29,  82  (published  in  1802),  ex- 
plains this: 

"Human  speech  employs  these  very  qualita- 
tive varieties  of  tone  in  order  to  distinguish 
different  letters.  ♦  ♦  ♦ 

"On  inauiring  to  what  external  physical 
difference  in  the  waves  of  sound  the  different 
qualities  of  tone  correspond,  we  must  remem- 
ber that  the  amplitude  of  the  vibration  deter- 
mines the  force  or  loudness,  and  the  period 
of  vibration  the  pitch.  Quality  of  tone  can, 
therefore,  depend  upon  neither  of  these.  The 
only  possible  hypothesis,  therefore,  is,  that  the 
quality  of  tone  should  depend  upon  the  man- 
ner in  whith  Vie  motion  i»  performed  within  the 
period  of  each  single  tibrcUton. 

"Every  different  quality  of  tone  requires  a 
different  form  of  vibration. 

(P.  100.)  "To  render  the  law  of  such  motions 
more  comprehensible  to  the  eye  than  is  possi- 
ble by  lengthy  verbal  descriptions,  mathemati- 
cians and  physicists  are  in  the  habit  of  apply- 
ing a  graphical  method,  which  must  be  fre- 
quently emp]pyed  in  this  work,  and  should, 
therefore,  be  well  understood. 

"To  render  this  method  intelligible,  suppose 
a  drawing  point  b,  tg,  6,  to  be  fastened  to  the 
prong  A  Ota  tuning  fork  in  such  a  manner  as  to 
mark  a  surface  of  paper  B  B.    Let  the  tuning 
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fork  he  moved  with  a  oniform  velod^  in  the 
direction  of  the  upper  arrow,  or  else  the  paper 
be  drawn  under  it  in  the  opposite  direction,  as 
shown  by  the  lower  arrow.  When  the  fork 
is  not  sounding,  the  point  will  describe  the 
dotted  straight  Tine  d  e.  But  if  the  prongs  bare 
been  first  set  in  vibration,  the  pomt  win  de- 
scribe the  undulatine  line  d  e,  for  as  the  prong 
vibrates,  the  attached  point  o  will  constantly 
move  backwards  and  forwards,  and  hence  b# 


sometimes  on  the  right  and  sometimes  on  the 
left  of  the  dotted  straight  line  d  e,  as  is  shown 
by  the  wavy  line  in  the  figure.  This  wavy 
line  once  drawn,  remains  as  a  permanent  imain 
of  the  kind  of  motion  performed  by  the  end  of 
the  fork  during  its  musical  vibrations.  As  the 
points  is  movS  in  the  direction  of  the  straight 
line  d  e  with  a  constant  velocity,  equal  seciiona 
of  the  straight  line  d  e  will  correspond  to  equal 
sections  of  the  time  during  whidi  the  motioo 
lasts,  and  the  distance  of  the  wavy  line  on 
either  side  of  the  straight  line  will  show  bow 
far  the  point  b  has  mov^  from  its  mean  position 
to  one  side  or  the  other  during  those  sections  of 
time. 

"Physicists,  then,  having  in  their  mind  such 
curvilinear  forms,  representing  the  law  of  the 
motion  of  sounding  bodies,  sp^  briefly  of  the 
form  cf  vibration,  of  a  sounding  body,  and  as- 
sert that  the  auality  of  tone  dependeon  the  form 
(f  vibration. 

Physicists  speak  of  the  "form"  of  e  vibra- 
tion, meaning  its  character;  not  because  it  haa 
'^orm,"  but  because  the  curve  which  rqwe> 
sents  tt  has. 

The  employment  of  this  word  "form**  in  the 
patent,  in  the  scientific  sense,  since  Helmholtz's 
work  became  classic,  implies  ex  vi  termini,  the 
element  of  "qualiiy"  including  articulation, 
especially  when,  as  in  the  patent,  reference  ia 
made  to  the  utterances  of  the  human  voice. 

It  must  always  be  borne  in  mind  that  the 
phrases  "form  of  vibration*'  and  "vibrat]<Hial 
curves"  do  not  signify  the  form  of  waves  in  the 
painter's  sense,  nor  yet  any  curved  hne  which 
the  vibrating  partide  describes  or  follows  in 
the  air.  Thus  the  pendulum  and  the  tuning 
fork  simply  swing  to  and  fro. 

Th^form  of  the  vibration  of  the  curve  traced 
on  the  paper.  The  curve  is  merely  a  geometri- 
cal expression  of  a  mathematical  statement  of 
the  successive  changes  in  velocity  and  direction 
at  each  successive  instant,  however  minute. 
The  sounding  air  particle  simply  moves  to  and 
fro  in  a  straight  line.  The  curves  are  in  the 
geometrical  statement  of  the  changes  in  its  mo- 
uon. 

In  the  sonorous  vibrations  of  the  air  there 
are  three  characteristics  which  are  so  far  inde- 
pendent of  each  other  that  each  can  be  varied 
or  altered  without  changing  the  other.  Tbey 
are,  period,  or  frequency  of  vibration,  signify- 
ing the  time  occupied  in  performing  the  wb<Me 
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complete  Tflmtlon,  ftartlag  from  one  end  of 
the  path,  goins  to  the  other  and  returning  to 
the  starting  point;  amplitude  qf  vibratum,  sig- 
nifying the  distance  between  the  two  extreme 
limits  which  the  vibrating  particle  attains  to; 
•cAaraeter,  or  technicallj  "form"  of  vibration, 
signifying  the  way  or  manner  in  which  the 
particle  performs  its  vibrations.  As  expressed, 
and  correctlyexpressed,  in  the  quotations  from 
Helmholtz,  Donhin,  Taylor  and  Dr.  Seller,  the 
period  of  vibration  corresponds  to  and  deter- 
mines the  pitch  of  the  sound;  the  amplitude  of 
vibration  corresponds  to  and  determines  the 
loudneee  of  the  sound;  the  '*form"  of  vibration 
<:orresponds  to  and  determines  the  quality  ot 
the  sound,  and  "quality'*  includes  articulate 
character. 

It  is  true  that  any  of  the  complex  vibrations 
that  constitute  articulate  speech  and  most 
sounds  can  be  mathematically,  and  by  special 
apparatus  experimentally,  resolved  Into  the 
equivalent  of  one  dominant  fundamental  sound 
or  vibration,  with  which  other  sounds  lesser 
and  of  higher  pitch,  or  more  rapid  vibrations, 
are  bUnded,  so  that  Uie  unaided  ear  does  not 
distinguish  them.  But  such  a  sound  is.  In  the 
language  of  scientific  acoustics,  as  in  the  ordi- 
nary habit  of  speech,  considered  a  single  sound. 
Wlien  we  speak  of  it  on  the  side  of  aensation  we 
mean  by  its  pitch,  the  pitch  which  the  ear  recog- 
nizes, and  which  is  given  to  it  by  its  fundamental 
or  dominant  constituent;  when  we  speak  of  it 
on  the  mechanical  side,  we  refer  to  it  as  a  sound 
consisting  of  a  number  of  vibrations  per  second 
which  corresponds  to  what  the  ear  so  recognizes 
as  the  pitch;  that  is,  the  pitch  of  the  funda- 
mental tone, — in  the  case  of  a  man's  voice  in  or- 
dinary speech  about  one  hundred  per  second. 
And  the  other  peculiarities,  due  to  what  are 
caUed  the  blenoed  avertanee,  are  referred  to  in 
the  language  of  science,  not  as  separate  vibra- 
tions, but  as  elements  which  modiwtheform  qf 
ike  vibraiione  first  spoken  of.  When,  there- 
fore, we  speak  of  copying  the  number  of  vibra- 
tions, or  reprodudng  the  pitch  of  a  sound,  we 
refer,  according  to  tne  established  use  of  Ian 
guagf  at  the  time  when  Helmholtz  wrote  in  1863, 
and  also  at  the  time  of  the  Bell  patent,  to  the 
Dumber  of  complete  vibrations  per  second  cor- 
responding  to  what  the  ear  recognizes  as  the 
pilch  of  the  eocmd.  Wheh  we  say  that  a  vibra- 
tioo  has  received,  either  from  the  vocal  organs 
or  from  the  telephone,  the  special  form  of  a 
particular  uttered  sound,  we  mean  that  the  re- 
sulting sound  copies,  not  in  pitch  or  Intensity 
Deoessarily  or  merely,  but  in  ^tiaHty,  the  char- 
acter of  the  sound  whose  vibrations  are  thus 
copied,  including  the  characteristics  of  articu- 
late words.  Sudi  waa  the  established  signifi- 
cance of  the  terms. 

Electrical  Undulatione, 

It  is  also  one  of  the  usages  of  science— and, 
Indeed,  of  daOy  Ufa— to  represent  graphically 
by  corves  succ^va  values  or  intensities,  like 
•oooeasive  values  at  successive  times  of  cotton, 
or  gold,  or  other  coom&odities,  or  the  height  ox 
the  thermometer  or  barometer  on  different  days; 
and  in  this  way,  the  same  language  which  the 
adence  of  acoustics  adopted  mm  the  graphic 
inelbod  of  representing  sonorous  vibrations  by 
cunres  Is  applied  to  all  other  reciprocating 
changes.    The  rise  and  fall  of  electric  intensity 
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at  any  particular  point  me^  thus  be  represent- 
ed by  a  curve  which  will  exhibit  the  precise 
character  of  the  rise  and  fall,  and,  quite  in  ac- 
cordance with  the  established  use  of  the  phrases, 
this  rise  and  fall,  if  of  a  certain  character,  may 
be  spoken  of  as  an  electrical  undulation,  the  pre- 
dee  character  of  which  wiU  be  expressed  by 
the  "form"  of  a  curve  actually  drawn  on  paper, 
or  which,  if  drawn,  would  represent  It.  Such 
electrical  changes  may  thus  be  spoken  of  as 
undulatione  having  particular /(^titm. 

The  Molecular  and  Overland  Companies  in- 
troduced in  evidence  as  anticipating  Bell's  5th 
claim  the  following: 

"Thanslation  from  Wobk  bntttlsd  "Deb 
Elbctrohagnbtischb  Telegraph,  "bt  Db. 
H.  ScHELLSN,  1867,  PAGES  589-543." 

"Figure  875  represents  the  action  of  the 
electro-magnet  £  upon  the  j>rinting  mechanism 
of  the  apparatus,  and  also  the  device  for  coup- 
ling toffether  the  two  parts  b  and  y  of  the  print- 
ing axis. 

''The  cores  of  the  electro-maniet  are  not  con- 
nected together  at  the  back  by  a  yoke,  as  in 
the  case  of  an  ordinary  electrd-magnet,  but  as 
shown  in  Fig.  876,  they  are  attached  to  the  N 
and  8  poles  of  a  powerful  steel  magnet  The 
action  of  this  magnet  upon  the  cores  is  regu- 
lated by  means  of  an  armature  of  soft  Iron 
placed  on  the  legs  N  and  8  which  can  be  moved 
up  or  down.  The  nearer  it  is  placed  to  the 
end  of  the  poles  the  less  wUl  be  the  magnetic 
effect  upon  the  cores  of  the  electro- magnet. 

"By  this  arrangement  the  cores  are  constantiy 
magnetic,  and  attract  the  armature  n  (Fig.  875), 
as  long  as  no  current  passes  through  the  coils. 
A  strong  steel  sprint  r  operating  on  the  arm  F 
serves  by  its  attractive  power  to  withdraw  the 
armature  when,  by  the  passase  of  a  current 
through  the  coils,  the  magnetic  power  derived 
from  the  steel  magnet  Ib  neutralized.  In  order 
to  avoid  too  strong  an  attraction,  the  armature 
does  not  touch  the  surface  of  the  poles,  but  la 
separated  by  a  space  equal  to  about  the  thick- 
ness of  an  ordinary  sheet  of  paper. 

"When  a  current  whose  polarity  Is  opposite 
to  the  polarity  of  the  steel  magnet  Is  passed 
through  the  coils  £  £,  the  maffnetism  is  weak- 
ened or  neutralized,  and  it  no  longer  holds  the 
armature  against  the  retractile  force  of  the 
spring  r,  which  Immediately  draws  the  arma- 
ture upward  with  considerable  power.  This 
movement  is  communicated  to  the  lever  d  d 
which  has  its  center  of  motion  at  the  axis  H. 
One  end  of  the  lever  rests,  with  an  adjusting 
screw,  on  the  top  of  the  armature;  therefore, 
when,  under  the  action  of  the  current,  the  arma- 
ture is  released  and  files  upwurd,  one  extremity 
d  is  raised  with  It,  while  the  other  goes  down- 
ward, and  it  is  by  this  movement  that  the  coup- 
ling of  the  two  portions  of  the  printing  ajos 
&i  V  (Figs.  869  and  870)  is  effected,  and  the 
motion  of  the  wheel  work  transmittea  from  the 

ginion  5  to  the  front  part  of  the  printing  axis 
'  and  its  four  cams. 

"The  transmtssion  of  this  motion  is  effected 
in  the  following  manner:  On  the  back  part  of 
the  printing  axS  6, ,  a  wheel  a  (Fig.  8751,  with 
very  fine  imd  strong  teeth,  is  fixed.  On  the 
front  part  of  the  axfi  V  \m%  circular  sector  1 1\ 
on  one  side  of  which  is  a  flyer  0^,  to  which  is 
attached  a  detent  «*•    This  detent  has  threa 
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tbe  other 

presK8  down  tbe  tootbed  detent,  whicii  with  its 
flyer  t'  te  allowed  to  rise  and  rail  a  Uitle.  Wben 
it  la  free  as  Tepresented  In  Fig-  8T5,  the  aprinjc 
«  prcRwa  tbe  detent  «',  Into  tBe  teeth  of  wbeel 
g,  and  it  reTOlvee  with  the  wbeel  in  the  direc- 
liou  Indicated  by  the  arrow,  and  thua  tbe  rota- 
lion  of  printinx  aiia  h^  at  once  effects  the 
revolatlon  of  toe  circuit  I V  and  the  azla  6,. 
When,  however,  c*  e'  la  raised.  Its  teeth  leave 
the  wheel  g;  the  latter  continues  to  turn  while 


r  and  the  axis  V  is 


tbe  motion  of  the 
arrested. 

"The  sector  I  r  alM  carries  an  eccentric  cam 
(t,  which  raises  the  end  tf  of  tbe  lever,  when 
^  tbe  action  of  the  armature  n  it  has  fallen. 
Thia  movement  presses  the  armature  against 
the  poles  of  the  magnet,  where  it  remains  at- 
tracted by  tbe  pepnanent  magnetism  of  the 
cores  so  long  as  no  current  passes  through  the 
coils.  When  in  tbe  position  shown  in  the  en- 
graving,  tb^  sector  I  V  turns  in  the  direction  of 
the  arrow,  and  after  making  half  of  a  revolu- 
ItoD  the  front  part  (in  Fig.  875  tbe  lowest  part) 
of  tbe  cam  u  slides  under  the  extreme  end  ol 
lever  (f.  As  the  following  end  of  the  cam  is 
moredistantfrom  tbe  axiajr  than  tbe  front  end, 
the  extreme  end  of  lever  d*  is  raised  by  the  cam, 
(be  other  end  d  consequently  falls  and  the  ad- 
Juiling  screw  returns  tbe  armature  to  tbe  poles 
of  the  clcctro-msfnet. 

"In  the  figure  the  front  end  of  tbe  cam  u  has 
not  reached  tbe  end  of  tbe  lever  d,  therefore  this 
end  U  depressed,  and  the  toothed  detent  is  still 
engaged  with  the  teeth  of  wheel  g.  When  tbe 
azu  V  is  turned  a  little  farther  d'  will  have 
reached  Its  higliest  position,  and  i  will  be  rest 
log  ualnst  the  armature  of  tbe  magnet  The 
aria  V,  KCtot  1 1',  and  flver  «'  conUnue  to  . . 
volve;  but  when  Uie  revolution  of  tbe  axis  C  is 


which  is  now  finnly  held,  and  moVM  upward, 
lifting  e'  out  of  the  teeth  of  wheel  g.  Bv  thia 
the  printing  axis  f  Is  disconnected  from  i,  and 
tbe  revolving  wbeel  work  and  its  motion  arrest- 
ed,in  which  positton  of  rest  It  remains  until  the 
arm  d'  again  folia,  owing  to  tbe  reteaae  of  the 
armature  by  a  corrent  passing  through  the 
ooits,  when  the  flyer  0*  Is  set  free;  «  again 
catcbesinio  the  wbeel  g,  and  Ihusbotby  and6 
are  again  coupled  logeLher.  It  will  be  seen  that 
the  printing  axis  C  makes  a  complete  revolu 
tiao  at  eaui  action  of  the  electro-magnet,  and 
that  the  movement  of  armature  n  and  tbe  re- 
lease and  action  of  tbe  printing  mecbaolsm 
is  effected  exclualvelj  by  mechanical  power, 
and  not  by  the  power  of  an  electric  current. 
The  current,  during  its  very  short  duration, 
merely  weakens  or  destroys  (be  pennaneot 
magnetism  of  tbecoresof  the  magnet,  at  which 
the  spring  r  raises  the  armature  n  aod  through 
the  lenr  d  <f  regulaiea  the  motion  of  the  print- 
ing mechanism. 

Id  the  Molecular  Case  and  in  the  Overland 
Case,  tbe  d^endants  alleged  that  Claim  0  of 
Bell's  second  patent,  No.  186,787,  of  January 
80. 1877,  It  bad. 

That  It  was  a  claim  for  a  new  kind  of  mag- 
net. In  which  case  it  would  clearly  be  bad,  be- 
cause the  magnet  had  long  been  known.  ""-" 
OSS 


a  magnet  formed  a 
inc  telegnmb  deacri 

Jadge  Wallace,  in  the' Molecular  Case,  sta^ 
ing  that  the  claim  had  not  been  argued,  held 
that  the  Hughes  magnet  was  a  clear  anticipa- 
tion. This  dedsion  was  In  June,  1885.  and  ii 
hen  appealed  from. 

SutMequentiy,  in  December,   1880,  on  tlM 

hearing  of  tbe  Overland  Case,  it  was  pointed 

out  to  Jttdg«  Wallace  that  Uie  cUlDi  was  not 

for  tbe  magnst  p«rM  but  for  an  improved  foriK 

of  telephone,  mode  by  taking  out  tbe  magnet 

shown  in  Bell's  flist  patent,  ud  patting  in  tliis 

He  at  once  perceived  the  mfaconoeption 

had  fallen  into  and  sustained  the  claim,  u 

)ears  from  bis  decree. 

lughes,  many  years  ago,  invented  a  very  Iik- 

KnlouB  printing  telegraph.  Tlie  plan  waa  to 
ve  syncbronouslv  working  clockwork  at 
each  end.  When  tne  key  corresponding  to  a 
particular  letter  was  pressed  st  the  sending  end, 
and  tbe  circidt  doeed,  the  current  was  used 
either  to  start  or  stop  tbe  clockwork,  and  oon- 
sequcntiy,  the  letter  which  was  u  tbe  proper 
'lie  moving  machine  Just  at  that  in- 
caused  to  operate  and  make  a  mark. 
The  whole  work  at  tne  receiving  station  was 
done  by  clockwork,  driven  by  a  weight,  aod 
tbe  function  of  tbe  electrical  current  was  miTe- 
1y  to  pull  a  trigger,  and  start  or  stop  that  clock 
work  at  tbe  proper  time.  This  la  the  appsj*- 
tus  which  is  described  and  shown  In  tbe  Scbd- 
lenbook. 

I3  it  Hn^wi  emidoyed  the  following  d«- 
vioe: 


The  horseshoe  steel  permanent  magnet  TX  8 


iron  cores  are  not  naturally  masnetlied,  that 
!«,  they  are  neutral;  but  by  b^g  placed  in 
metallic  contact  with  the  polea  of  the  perma- 
nent aleel  magnet  which  is  permaoentiy  mag- 
netized, these  soft  iron  cores  become  tor  ttw 
time  being,  maguetio  bj  Induction;  and  if  a 
piece  of  soft  irwi,  that  is  10  say,  -"  — — •— 


held  there  by  them  by  that  mwoetlsm.  Tbe 
soft  iron  armature  n  waa  laid  by  Hu^ea  aa 
top  of  tbe  cores  E  E,  witii  a  retntctlle  itrain- 
Ing  spring,  shown  aa  F  and  r  in  the  drawing, 
tendidg  to  lift  It  away;  but  the  strength  of  the 
spring  was  so  graduated,  by  means  of  an  ad- 


__  thus  held,  though  with  a  neaily  o 
balanced  force,  in  contact  with  Oie  poles  of  tb* 
two  cores. 
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In  the  Dolbetr  Caae  the  fliud  decree  in  tbe 
-eourt  below  was  tbat  the  patent,  granted  to 
Alexander  Qraham  Bell,  by  letters  patent, 
No.  174,465,  for  improyement  in  telegraphy, 
•dated  March  7,  1876,  is  a  good  and  yalid 
patent  and  that  said  Bell  was  the  original  and 
int  inyentor  of  the  improyement  desmbed  and 
claimed  therdn  and  tbat  the  defendants  had 
infringed  the  said  patent:  and  a  perpetoal  in- 
lanction  was  ordered.  From  this  decree  the 
defendants  appealed.  See  16  Fed.  Rep.  488, 
for  tbe  opinion  of  Mr,  Justice  Gray,  and  17 
Fed.  Rep.  604,  for  the  opinion  of  Judge  Lowell 
•on  final  nearinff. 

In  the  case  oi  the  Molecular  Telephone  Com- 
pany the  final  decree  in  the  court  below  was 
that  the  seyeral  letters  patent  granted  to  Alex- 
ander Graham  Bell  for  an  improyement  in  tel- 
•egraphy,  No.  174,465,  dated  March  7,  1876, 
4md  for  an  improyement  in  electric  telempbj. 
No.  186.787.  dated  January  80,  1877,  are 
good  and  yalid;  that  said  BeU  was  tbe  original 
and  first  inyentor  of  the  inyentions  described  in 
said  seyeral  letters  patent;  that  the  defendants 
haye  infringed  tbe  fifth  claim  of  said  Letters 
Patent  No.  174,465,  and  the  sixth,  seventh,  and 
•eighth  daiois  of  said  Letters  Patent  No.  186,787. 
The  defendants  appealed  from  the  decree;  and 
tbe  complainants  also  appealed  from  it  "in  so 
far  as  it  fails  to  adjudge  tbat  the  fifth  claim  of 
Letters  Patent  No.  186,787  is  good  and  yalid 
in  law,  and  tbat  tbe  defendants  haye  infringed 
-the  same."    See  28  Blatchf.  258. 

In  the  case  of  the  Clay  Commercial  Tele- 
phone Company,  it  was  decreed  5n  the  court 
oelow  tbat  the  said  patents  were  yalid;  and 
that  the  defendants  bad  infringed  tbe  fifth 
claim  of  said  Letters  Patent  No.  174,465,  and 
the  third,  fifth,  sixth,  seyenth  and  eighth 
claims  of  said  Letters  Patent  No.  186,787.  and 
a  perpetual  injunction  was  ordered.  The  de- 
fendants appealed  from  this  decree. 

In  the  case  of  the  Oyerland  Telephone  Com- 
pany, the  decree  of  the  court  below  was  tbat 
the  patents  were  yalid;  that  said  Bell  was  tbe 
original  and  first  inyentor  of  the  inventions  de- 
acnbed  therein  and  that  defendants  have  in- 
fringed the  fifth  claim  of  said  Letters  Patent 
No.  174,465,  and  tbe  third,  fifth,  sixth,  seventh 
aod^htb  claims  of  said  Letters  Patent  No. 
186,781,  and  a  perpetual  injunction  was  or- 
dered.   The  defendants  appealed  from  this  de- 


In  tbe  case  of  the  People's  Telephone  Com- 
pany n>rawbaugb  Case),  tbe  decree  was  tbat 
tbeffaid  letters  patent  are  good  and  valid;  tbat 
said  Bell  was  the  oriffinal  and  first  inventor  of 
tbe  Inventions  described  in  them;  and  that  de- 
feodanto  have  infringed  the  fifth  claim  of  said 
Letters  Patent  No.  174,465,  and  the  fiftb.si^ctb, 
and  J^bib  claims  of  said  Letten  Patent  No. 
1W,787,  and  a  perpetual  injuoction  was  or- 
dered.   The  defendants  appealed  from  thisde- 


[FoT  further  facts  see  tbe  opinion.] 

Counsel  argued  these  cases  orally  in  the  fol- 
lowing order: 

(1)  Mr,  4mm%m  £•  Mmjnmdier  for  Dd- 
bear  et  at,;  (3)  Mr,  Qromymnorl?.  Isowrw 
for  the  Molecular  Telephone  Company;  (8)  jfi, 
JLgrssuBd«r  Hill  for  the  People's  Telephone 
Company  (Drawbaugh  Case)  and  for  tbe  Over- 


land  Telephone  Company;  (4)  Jfr.  Jajaes  J. 
Storrow  for  the  American  Bell  Telephone 
Company;  (5)  Mr,  WUliam  W.  Ker  for  the 
Clay  Commercial  Telephone  Company;  (6)  Mr, 
Don  n.  Diekinson  for  the  People's  Tele- 
pbcme  Company  (Drawbaugh  Case)  and  for  the 
Overland  Telephone  Company;  (7)  Mr,  George 
F.  Edmunds  for  the  People  s  Telephone  Com- 
pany (Drawbaugh  Case)  and  Overland  Tele- 
phone Company;  g)  Mr,  James  4.  Storrow 
for  the  American  Bell  Teleohone  Company  (2d 
argument);  (9)  Mr,  £•  N.  Diekerson  for  the 
American  Bell  Telephone  Company;  (10)  Mr. 
Canston  Browne  for  Dolbear  et  cU,;  (11) 
Mr,  Wheeler  H.  Peekham  for  the  Molecu- 
lar Telephone  Company:  (12)  Mr,  Charles 
P.  Crosby  for  the  Oyerland  Telephone  Com- 
pany; (18)  Mr.  Lgrsander  Hill  for  the  People's 
Telephone  Company  (Drawbaugh  Case)  ana  the 
Overland  Company  (closing  argument). 


Mean,  James  E.  BIa7nadler»  and  Cans- 
ten  Browne,  for  Dolbear  et  at,,  appellants, 
filed  a  brief  from  which  tbe  following  is  taken: 

Bell's  fifth  claim  should  be  construed,  in 
view  of  the  state  of  the  art,  to  cover  only  tbat 
method  of  transmitting  vocal  or  other  sounds 
telegraphically  which  is  described  in  blB  patent 
and  illustrated  in  figure  7  of  bis  drawings,  that 
is,  first,  by  causing  the  sound-waves  to  produce 
nuignetic  variations  and  thereby  electriatl  cur- 
rents, alternately  positive  and  negative,  similar 
in  form  to  tbe  vibrations  of  tbe  air  accompany- 
ing the  said  vocal  or  other  sounds,  by  reason 
of  tbe  fact  that  the  positive  currents  represent 
condensations  and  tne  negative  currents  rare- 
factions of  the  air,  or  vice  veru;  tbat  the  rate 
of  change  from  positive  currents  to  n^ative 
currents  represents  the  rate  of  the  air  vibra- 
tions, and  the  intensity  of  each  positive  or 
negative  current  represents  tbe  intensity  of 
each  condensation  or  nurefactlon.  Secondly, 
after  thus  causing  these  peculiar  alternately 
positive  and  negative  currents,  transmitting 
them  to  the  receiver  and  there  converting  them 
into  magnetic  variations  similar  in  form  to 
these  varving  alternately  plus  and  minus  cur- 
rents, ana  finally,  by  means  of  these  magnetic 
variations,  setting  up  vibrations  in  a  mstant 
air  body,  like  the  vibrations  caused  in  the  air 
body  in  contact  with  tbe  vocal  organs  or  other 
source  of  sound. 

"  The  art  or  process"  of  transmitting  articu- 
late sounds  by  means  of  undulatoiy  vibrations 
of  electricity  is  not,  and  cannot  possibly  be, 
either  an  invention  or  discovery,  for  tbe  reason 
tbat  transmitting  such  sounds  by  means  of  such 
vibrations  is  a  mere  problem,  not  an  art,  or  a 
process. 

Certainly,  it  is  not  invention,  or  dlBCOvery, 
to  perceive  tbat  articulate  sounds  can  be  trans^ 
mitted  by  vibrations  of  electricity,  adapted  in 
some  way  to  do  that  work;  and  no  man  has 
shown  any  art  or  process  of  transmitting  such 
sounds  wno  has  simply  announced, — what  Is 
entirely  obvious, — tbat  electricity  will  do  it.  if 
adapted  to  do  it;  or  simply  annoimoed  the  eleo- 
trical  and  other  conditions  necessary  to  its  be- 
ins  done. 

Is  not  the  6th  claim  plainly  void,  under  the 
authority  of  (TReiUy  v.  Morm,  66  U.  8.  16 
How.  63  (14:601)7  It  has  always  been  ^eld 
that  the  patent  embraces  nothing  more  than  an 
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improvement  (inwention)  described  and  claimed 
as  new,  and  that  anyone  who  afterwards  dis- 
coYered  a  method  of  accomplishing  the  same 
object,  substantially  and  essentialJy  differing 
from  the  one  described,  had  a  right  to  use  it. 
And  anyone  may  lawfully  accomplish  the  same 
end,  without  infringing  the  patent,  if  he  uses 
means  substantially  different  from  those  de- 
scribed. 

The  transmitting  apparatus  used  by  the  ap- 
pdlants  is  the  Reis  transmitter,  and  the  Reis 
ciincuit,  and  the  Reis  coll  and  core,  except  that 
the  Reis  circuit  is  very  much  shortened,  and 
the  electrodes  are  carbon,  and  not  platinum; 
these  changes  are  mere  changes  in  details  of 
construction,  and  the  Reis  apparatus  taken  as 
a  whole,  that  is,  transmitter,  line  and  receiver, 
does  not  differ  from  the' primary  circuit  of  ap- 
peUants*  apparatus,  except  as  an  ill  made  ma- 
chine differs  from  a  well  made  one. 
.  The  coil  and  its  core  of  the  Reis  circuit,  as 
used  in  Uie  defendants'  apparatus,  operate  pre- 
cisely as  do  the  like  parts  m  the  Reis  apparatus, 
with  one  exception,  viz.:  that  the  variations  of 
magnetic  energy  induced  in  the  core  by  the 
flowiog  of  the  varying  current  spirally  around 
the  core  are  converted  into  electric  variations 
of  a  kind  wholly  unknown  until  they  were  dis- 
covered by  Dolbear.  These  electric  variations 
of  Dolbear  are  produced  by  variations  of  mag- 
netic energy  in  the  core  of  a  secondary  cou; 
and,  inasmuch  as  secondary  coils  containing  a 
core  whose  magnetism  is  varied  are  old  and 
well-known,  it  is  dear  that,  speaking  general- 
ly, the  Dolbear  variations  are  like  the  varia- 
tions in  other  secondary  coils:  but  there  are, 
nevertheless,  snch  marked  and  striking  differ- 
ences as  meke  them  radically  new,  and  entitle 
them  to  rank  as  an  invention  second  to  none  in 
question  in  this  case. 

Dolbear's  method  and  apparatus  are  sub- 
stantially unlike  Bell's  in  all  particulars.  EQs 
method  and  apparatus  are  substantially  like 
Reis's  method  and  apparatus,  except  as  to  the 
secondary  coil,  the  line-wire,  and  the  receiver, 
and  also  the  Dolbear  secondary  coll,  line- wire 
and  receiver  are  radically  unuke  anything  in 
BeU's  '76  patent,  and  radically  unlike  anything 
in  any  other  telephone,  and  radically  new  with 
Dolbear. 

The  appellants  earnestly  urge  this  proposition : 

That  a  secondary  coil,  one  end  of  which  is 
connected  to  a  wire,  which  wire  is  insulated, 
and  has  its  free  end  enlarged,  or,  what  is  the 
same  thing,  electrically  connected  to  an  insu- 
lated plate  or  disc^  is  radically  unlike  a  second- 
ary coil  and  its  core  forming  a  part  of  a  closed 
circuit 

The  greater  the  variation  of  magnetic  energy, 
the  greater  the  number  and  better  Uie  arrange- 
ment of  the  convolutions,  and  the  greater  tne 
external  resistance  between  the  positive  and 
negative  ends  of  the  secondary  cou,  the  greater 
wul  be  the  electric  tension,  pressure  or  head; 
and  where  the  external  resistance  between  the 
positive  and  negative  ends  of  the  coil  is  infinite, 
as  it  is  in  DolbeEO^s  secondary  coil,  the  maximum 

?re8sure  possible  is  produced;  whereas,  in  Fig. 
of  the  Bell  patent,  and  in  the  commeroial 
telephone  of  the  BeU  Company  the  resistance 
of  the  line  and  the  hdix  of  the  receiver  is 
slight  and  must  be  slight,  and,  therefore,  the 
electric  tension,  pressure  or  head  never  ap- 
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proaches  the  maximum.  The  secondary  ooiIs» 
best  adapted  for  use  in  the  Bell  Oommerdal 
Telephone,  are  useless  with  the  Dolbear  re- 
ceiver. There  is  a  radical  difference  between 
the  Dolbear  coil,  line  and  receiver,  and  the 
coil,  line  and  receiver  of  the  Bell  1876  potent. 

Bell  shows  a  generator  capal)le  of  develop- 
ing an  electric  condensation  at  one  end,  and  ax> 
electric  rarefaction  at  the  other  end;  but  these 
two  ends  are  connected  by  an  electrical  conduit 
which  prevents  that  electric  condensation  or 
rarefaction  rising  to  anywhere  near  its  maxi- 
mum because  of  the  electric  current  which 
starts  to  flow  through  the  conduit  on  the  in- 
stant that  any  electric  condensation  or  rare- 
faction commences. 

In  the  Dolbear  apparatus  the  generator  ia 
capable  of  developing  electrical  condoiaationa 
and  rarefactions  measured  by  thousands,  in- 
stead of  hundreds,  and  there  is  no  electrical 
conduit  joinini;  the  ends  of  the  generator. 

In  Dolbear  there  is  an  dectricSl  chamber  of 
high  pressure,  and  an  electrical  chamber  of  low 
pressure,  and  the  line-wire  and  the  plate  or 
diaphragm  electrically  connected  with  it  al- 
ways forms  a  part  of  one  of  these  chambers,, 
and  never  performs  the  function  of  the  line- 
wire  and  helix  of  the  Bell  line  and  receiver; 
that  is,  never  serves  as  a  conduit  connecting 
the  high-pressure  chamber  of  the  generator 
with  the  low-pressure  chamber  of  the  genera- 
tor; nor  does  the  line- wire  and  its  plate  or  dia- 
phragm perform  any  function  at  all  like  the 
function  performed  by  the  line-wire  and  helix 
of  the  Bell  receiver.  Moreover  no  one  knew,, 
until  taught  by  Dolbear,  that  the  electric  pres- 
sure chamber,  made  up  of  the  line-wire  and 
plate  of  his  receiver,  could  perform  the  func- 
tion which  it  performs  in  his  apparatus. 

It  is  incapable  of  dispute  that  Dolbear  is  the 
firat  who  ever  made  any  practical  applicatknv 
of  static  electricity;  that  is,  who  ever  used 
electric  tension,  pressure  or  head,  practicaUy, 
for  any  purpose  whatever,  except  only  in  the 
familiar  way,  to  cause  a  current  through  an 
electrical  conduit 

It  is  contended  on  behalf  of  the  appellants: 

L  That  the  Bellpatentof  1876  describes  and 
claims  but  one  method  of  transmitting  vocal 
and  other  soumls,  which  method  is:  (1)  ccmvert 
tiie  energy  of  sound-waves  into  (2)  magnetic 
energy;  convert  that  into  (8)  vibratory  cur- 
rents of  electricity;  convert  those  into  (4)  mag- 
netic energy;  and  with  that  cause  G^  soono- 
waves;  or  briefly  (1)  sound;  (2)  magnet;  (S)  cur- 
rents; (4)  magnet;  (5)  sound. 

IL  That  Bell  never  invented,  so  far  as  ap- 
pears from  the  record,  any  other  method  <^ 
transmitting  vocal  or  like  sounds. 

in.  That  there  is  no  hint  or  suggestion  in 
Bell's  patent  of  1876  as  to  the  employment  of 
sound-waves  to  vary  an  electric  current,  nor 
any  hint  or  suggestion  that  a  current  of  un- 
varying polarity  can  be  made  capable  of  use 
to  transmit  vocal  or  like  sounds;  but,  on  the 
contrary,  that  Bell  in  his  '76  patent  takes  the 
utmost  pains  to  teach  (what  he,  in  fact  dis- 
covered) that,  in  ord^r  to  produce  curreuts  in^ 
a  dosed  circuit,  like  in  form  to  sound-waves^ 
the  currents  must  be  alternately  negati%*e  and 
p(^tive;  that  is,  to-and-f  ro  currents,  so  as  there- 
Dy  to  copy  the  to-and-fro  motions  of  the  air 
particles  constituting  the  sound-waves. 
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ly.  That  Bell's  apparatiiB  Is,  in  esaence,  (1) 
magnet;  CO  ooil;  (8)  closed  drcoit;  (4)  coil;  (5) 
magnet:  one  magnet  beinff  supplied  with  toe 
proper  aerioes  for  causing  Uie  energy  of  sound- 
waves  to  vary  the  energy  of  the  magnet,  and 
the  other  magnet  being  supplied  with  the  proper 
derices  to  cause  its  varying  energy  to  produce 
sound-waves. 

y.  That  Bell's  patent  of  76  does  not  oover 
either  the  Reis  method  or  the  Reis  apparatus, 
hut  that  the  Reis  method, — that  is,  (1)  sound; 
(2)  current;  (8)  magnet;  (4)  sound,— land  the 
Keis  apparatus— that  is,  (l)  a  battery;  (2)  its 
circuit;  (8)  a  transmitter-diaphragm,  and  the 
electrodes  governed  by  it;  (4)  a  nelix;  (6)  its 
magnet, — are  both  public  property:  1,  because 
of  tne  printed  publications,  so  fully  describing 
that  apparatus  that  the  Reis  method  will  neces- 
sarily become  familiar  to  any  skilled  person 
carefully  studyini;  the  operation  of  that  appa- 
ratus; and  2,  because  Mr.  Bell  carefully  re- 
frained from  putting  a  iin|^le  word  in  the 
specification  of  either  of  his  patents  which 
tended  to  show  that  the  Reis  current  of  unvary- 
ing polarity,  but  varying  only  in  strength,  was 
capable  of  being  made  similar  in  form  to  air- 
waves accompanying  vocal  or  like  sounds;  and, 
by  the  very  strongest  implication,  asserted  in 
the  '76  patent  that  rapidlv  varying  polarity  was 
essential  in  order  that  uxe  to-and-rro  motions 
of  the  air  particles  of  a  sound-wave  should  be 
OOTtod. 

Yl.  That  the  battery,  primary  circuit,  trans- 
mitter-diaphragm, its  electrodes,  and  the  heUz 
and  magnet  in  the  primary  or  transmitter  cir- 
cuit of  tne  defendants'  apparatus,do  not  involve 
the  method  described  and  claimed  in  Bell's 
Ifi  patent,  nor  is  the  apparatus  substantially 
the  same  as  any  apparatus  described  and 
daimed  hi  Bell'is  '76  patent,  but  that  this 
transmitter  circuit  and  its  parts  are  copied  di- 
rectly from  Reis. 

VIL  That  the  Dolbear  secondary  coil,  line 
and  receiver  is  radically  unlike  anything  de- 
scribed or  suggested  in  Bell's  '76  patent,  and 
that  the  Dolbear  method  involved  in  its  use 
with  the  Reis  apparatus  as  a  transmitter  is 
radically  unlike  any  method  described  or  sug- 
gested in  Bell's  '76  patent,  and  is  also  radical^ 
unlike  any  method  of  utilizing  electricity  ever 
known  before  Dolbear  discovered  his  method 
and  apparatus, 

YIXL  That  the  fact  that 
In  both  the  commercial  tele- 
phone  and  the  Dolbear  tele-         " 


phone  the  Reis  apparatus  is  '^'^VfffTTTi 
used  as  a  transmitter  circuit,         J  ''^♦' 

In  connection  with  a  second-         ' 


line  of  Fig.  7  of  Bell's  patent;  that  is  to  say^ 
Dolbear's  secondary  coil  must  be  a  generator 
of  enormous  electro-motive  force,  or  electric 
tension,  pressure  or  head,  while  the  genera- 
tor  of  the  Bell  produces  relatively  trifling 
electro-motive  force  or  tension,  pressure  or 
head.  An  electrical  conduit.  Joining  the  pos- 
itive and  ne|»tive  poles,  is  essential  to  BdL 
and  fatal  to  l)olbear,  and  Dolbear's  line  ana 
its  connected  plate  are  charged  to  a  very 
high  potential,  tension,  pressure  or  head,  alter* 
nately  positive  and  negative;  and  there  are  no- 
currents,  properly  speaking,  in  the  Dolbear 
line,  but  only  such  flow  as  is  necessary  to- 
charge  the  line  and  the  plate  or  disc  connected 
with  it 

IX.  That  wholly  disregarding  Reis,  and  as- 
suming that  Bell  is  the  first  in  the  field,  yet  the 
Dolbear  method  and  apparatus  are  substantially 
unlike  any  method  or  apparatus  described  or 
claimed  in  the  Bell  patent  of  '76.  for  the  reason 
that  Dolbear  does  not  utilize  electrical  undula- 
tions substantially  the  same  as  those  described 
and  claimed  in  the  Bell  patent  of  '76,  but  utilizes 
electrical  undulations  radically  unlike  any  ever 
known  until  Dolbear  discovered  his  method 
and  apparatus;  and  for  the  reason  that  there  is 
nothing  in  either  the  Dolbear  method  or  ap- 
paratus copied  from  anything  described  or  sug- 
gested hi  the  Bell  patent  of  1876. 

Ip  the  oral  argument  ifr.  llayiiadiar  fur- 
ther says: 

I  have  prepared  diagrams,  in  order  that  I  may 
be  more  readily  followed.  The  first  diagram 
under  the  word  "  speaking  tube  "  represent* 
probably  the  first  improvd  method  of  trans- 
mitting vocal  and  other  sounds  to  a  distance; 
and  ^e  method  there  consists  flni,  of  sound; 
aeeond,  an  air  column  separated  from  the  rest 
of  the  air;  and  third,  sound.  Those  dots  in  the 
middle  are  a  draughtsman's  device  for  showing 
a  long  tube  in  a  short  space. 

The  second  improvement  over  the  natural 
method,  and  a  very  striking  invention  or  dis- 
covery, is  that  shown  in  the  mechanical  tele- 
phone. There  the  method  is  first,  sound;  sec- 
ond, vibration  of  line;  third,  sound.  The  ge- 
nius who  invented  that  saw  that  he  could  set 
in  vibration  a  diaphragm  in  one  pUice  (on  the 
left  of  that  in  figure  2),  and  that  that  dia^ 
phragm  would  take  up  all  the  vibrations  of  the 
speeSi-waves. 
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aiy  coil  which  forms  part  of 
the  line-wire,  although,  at 
11  nt  sight  it  may  seem  to 
make  the  Dolbear  telephone 
suljstantially  like  the  Bell 
commercial  telephone  in  one 
Important  particular,  yet  it 
cannot  haveany  weight  wbat- 
erer  in  view  of  the  radical 
difference  between  the  see- 
oodary  oofl  and  line  of  the 
Dolbour  telephone  and  the 
secondary  oofl  and  line  of  the 
Bdl  commercial  telephone, 
or  the  transmitting  oofl  and 
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His  devtoe  was  first,  sound;  by  sound,  I 
mean  speech-waves  or  sound-waves  of  anv 
sort;  first,  sound,  which  sound  should,  by  its  vi- 
bratory energy,  its  alternate  condensations  and 
rarefactions,  set  in  motion  a  diaphragm,  every 
condensation  moving  that  diaphragm  in  one 
direction,  and  every  rarefaction  allowing  it  to 
move  in  the  opposite  direction,  and  thereby 
produce  in  that  diaphragm  a  copy  exactly  of 
the  vibrations  of  the  air  body,  which  vibratibns 
were  caused  bv  his  own  vocal  organs. 

He  said:  "  Inow,  how  shall  I  make  the  vi- 
brations of  my  first  diaphragm  cause  like  vibra- 
tions in  a  second  diapliragm?"  He  said:  "  If 
I  connect  the  two  by  a  strained  cvvd  or  wire, 
then  the  molecular  vibrations  of  thmt  strained 
cord  or  wire  must  cause  the  second  diaphragm 
to  vibrate  just  as  the  first  vibrates."  And  he 
tried  it,  and  behold  it  was  so. 

The  essential  thing  is  that  the  two  dia- 
phra&rms  must  be  connected  by  a  strained  cord 
or  wire  without  break  of  any  sort  in  it.  The 
main  interest  of  that  fi|^ure  2  (the  mechanical 
telephone  in  this  case)  is  that  here  is  an  air 
body  which  is  set  in  vibration  by  the  vocal  or- 
gans of  the  speaker,  and  yonder,  far  off,  is  an- 
other air  body  to  be  set  in  motion.  The  vibra- 
tions of  the  first  air  bodv  act  upon  a  human 
contrivance  which  is  so  designed,  so  cunningly 
adapted  for  its  work,  that  the  vibrations  of  the 
first  air  body  are  caused  to  set  up  like  vibra- 
tions in  a  distant  air  body.  There  is  an  inven- 
tion or  discovery — it  is  immaterial  which,  so 
far  as  I  understand  those  terms--of  a  method 
of  and  apparatus  for  transmitting  vocal  and 
other  sounds  telegraphically,  which  is  admi^ 
ted  to  be  very  many  years  prior  to  any  other 
DOW  known. 

The  next  attempt  to  transmit  vocal  or  other 
sounds  telegraphically  or  to  transmit  speech 
was  made  by  Philip  Iteis  of  Germany;  and  he 
devised  the  apparatus  shown  in  figure  8  of  my 
diagram.  He  adopted  the  general  plan  set 
forth  in  figure  3,  namely:  'HL  will  set  in  mo- 
tion bjT  my  vocal  organs  an  air  body  in  con- 
tact with  my  vocal  organs,  and  i  will  en- 
deavor to  make  those  vibrations  set  up  like  vi- 
brations in  a  distant  air  body."  So  his  phm  at 
base  was  the  same  as  the  plan  of  the  mechani- 
<:al  telephone. 

Reis  clearly  perceived  this  fact,  that  ewry 
condaruoHan  and  every  rartfacUon  of  the  air- 
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vxnee  mvetbe  tranemittedby  a  npremniaUm  m 
the  line,  an  hie  Une-mre, 
The  number  of  vibrations  per  second  means 

{>itch.  Degree,  amplitude  ox  vibration,  means 
oudness,  and  the  quality  so  much  spoken  of 
in  this  case  is  nothing  but  a  series  of  diflmot 
degrees  of  pitch  and  loudness. 

Keis  did  conceive  the  brilliant  idea  of  con- 
trolling a  voltaic  current  by  the  enei^  d  sir- 
waves.  He  was  the  first  man  in  the  worid  who 
ever  spoke  to  an  electric  current,  expecting  to 
infiuence  that  current.  That  is  a  noUe,  mag- 
nificent invention;  and  when  we  oonsidear  UuUL 
every  telephone  that  was  ever  seen  by  any  one 
has  that  precise  feature  in  it,  am  I  wrong  in 
saying  that  Reis  is  entitled  to  as  higli  praise 
certainly  as  Alexander  Graham  B^  or  any 
other  man  who  ever  made  any  claim — becanse 
there  is  no  telephone  known  at  this  day,  of  any 
commercial  value,  which  has  not  that  feators 
copied  servilely  from  Reis. 

The  transmitter  of  the  Reis  apparatus  con- 
sisted of  a  chamber  in  the  form  of  a  box,  which 
chamber  of  course  contained  air,  just  as  the 
chamber  of  the  ear  contains  air.  The  trans- 
mitter is  shown  in  the  diagram,  on  the  left. 
The  diagram  represents  a  box  which  contains 
air.  Just  as  the  chamber  of  the  ear  contains  air. 
Mr.  Reis  thought,  properly  enou^di,  that  by 
speaking  he  would  set  in  vibration  me  air  with- 
in that  box,  and  would  thereby  produce  con- 
densations and  rarefactions  of  the  air  in  that 
box.  Just  as  those  same  condensations  and  rve- 
factions  are  produced  in  the  ear  of  the  perscn 
who  hears.  On  the  upper  part  of  the  box  then 
was  a  diaphragm  mounted  over  a  hole,  so  tbst 
whenever  the  air  pressure  inside  of  the  box 
varied,  the  diaphram  would  either  bulge  in  or 
bul^  out  That  diaphragm  carried  a  (neoeof 
platmum,  and  that  piece  of  platinum  was  con- 
nected to  one  pole  of  a  battery,  as  is  shown  in 
the  diagram.  The  battery  is  shown  on  the  di- 
agram by  two  thin  lines  and  two  Udck  IfaieB, 
wnich  is  the  conventional  or  agreed  way  of 
showing  a  batterv.  Those  are  the  perpendica- 
lar  lines  at  the  lert  hand  lower  side  of  the  dia- 

rkm.  That  line  leading  from  the  black  tins 
supposed  to  be  a  wire  which  leads  around 
in  a  curve  to  the  left,  and  then  goes  to  the 
right,  to  the  middle  of  the  diaphragm.  The 
diaphragm  is  the  line  directly  above  the  w(xd 
**mouth^'  between  the  two  square  black  blocks. 
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That  is  a  diagram  of  a  diapbrasm.  The  wire 
leads  to  the  middle  of  that  diaphragm;  and  on 
the  middle  of  that  diaphragm  there  is  a  small 
crfeoe  of  platinum.  Then  the  other  line  lead- 
ing from  the  middle  of  the  diaphragm  repre- 
sents a  carrier,  an  electrode  carrier,  which 
means  a  carrier  of  another  piece  of  platinum, 
which  other  piece  of  platinum  is  connected  to 
another  wbeoy  means  of  the  block  in  white, 
directly  underneath  the  word  ''sound." 

That  represents  a  solid  block  of  say  wood  or 
metal,  with  a  drop  of  mercury  in  a  depression 
In  the  block;  and  one  leg  of  that  electrode  car- 
rier rests  in  that  drop  of  mercury,  and  the 
other  end  of  that  leg  rests  by  its  own  wei|^t 
upon  the  platinum  carried  by  the  diaphragm. 
Tlien,  to  follow  the  line  from  that  drop  of 
mcrcury,it  goes  to  what  electricians  call  "line,** 
— meaning  the  line- wire— to  a  coil  at  the  right 
of  the  dii^ram.  It  goes  over  to  that  coil  of 
wire.  That  coil  of  wire  surrounds  the  core  of 
metal;  and  the  free  end  of  that  coil  comes  back 
to  the  battery,  as  the  diag^ram  illustrates. 

The  battery  has  two  poles,  which  are  com- 
monly spoken  of  ss  the  north  pole  and  the 
south  pole;  just  like  amagnet^rthe  plus  and 
minus  ends  of  the  battery.  Whenever  those 
two  poles  are  Joined  by  an  unbroken  wire  a 
current  flows  from  pole  to  pole.  In  the  case  of 
the  Rels,  the  poles  of  the  battery  are  Joined  by 
that  wire  when  the  apparatus  is  in  action,  and 
there  is  a  current  flowing  from  pole  to  pole  of 
the  battery.  That  current  is  a  constant  voltaic 
current,  or  battery  current  That  is  a  voltaic 
battery  and  the  current  is  commonly  called  a 
▼oltaic  current,  or  a  battery  current  That 
corrrat  is  practically  a  constant  current 

Mr.  Beis  reasoned  that  every  condensation  in 
the  cubical  box  of  his  apparatus  would  bulge 
oot  of  the  diaphragm,  and  every  rarefaction 
wookl  allow  the  diaphragm  to  move  back. 
That  is  when  the  speaker  spoke,  the  column  of 
air  next  his  vocal  organs  would  be  pushed, and 
allowed  to  vibrate;  and  consequently  the  other 
end  of  that  column  which  rests  in  that  cubical 
box  would  push  upon  the  diaphragm  and  re- 
lax its  pressure,  and  thereby  vibrate  the  dia- 
phragm, just  exactly  as  the  air  vibrated  in  the 
column. 

The  Beis  diaphragm  will  follow  and  cony 
exactly  the  vibrations  of  the  air  particles.  Toe 
appellants  maintain  that  Reis  intended  to  pro- 
duce a  Tariation  in  the  current  for  everv  varia- 
tion in  the  pressure  of  the  air  within  the  cubi- 
cal box.  They  also  maintain  that  anybodv 
who  succeeds  in  doing  that  will  transmit  speech 
elcf^rically,  to  that  extent 

Then  the  two  pieces  of  platinum  are  what 
m  called  electrodes,  which  means  simply  a 

Ste,  or  way,  or  door,  for  the  current  to  pass 

One  piece  of  platinum  is  fast  to  the  dia- 
phragm, and  the  other  piece  of  platinum  is  fast 
to  that  electrode  carrier,  one  end  of  which  is  in 
the  drop  of  mercury. 

The  electric  current  flows  through  the  wire 
and  especiaUy  flows  through  those  two  pieces 
of  pimUnom,  which  are  in  contact  before  you 
beido  to  talk.  When  you  be^n  to  talk  the  vi-. 
bration  of  the  diaphragm  so  dfects  the  contact* 
of  those  two  pieces  of  platinum,  that  Reis  sup- 
posed that  the  current  would  be  varied  as  the 
eondensations  and  rarefaction  of  the  air  took 
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place.  He  intended  to  transmit  a  current,  for 
instance,  for  every  condensation,  and  to  break 
the  current  for  every  rarefaction  of  the  air. 
For  every  forward  motion  caused  by  pressure 
under  the  diaphragm  he  intended  to  make  or 
break  (it  is  immaterial  which)  the  current;  and 
for  every  backward  motion  he  intended  to 
make  or  break  (ft  ]b  immaterial  which)  the  cur- 
rent; and  the  current  was  to  do  the  work.  If, 
therefore,  there  were  one  thousand  motions  of 
the  diaphragm  up,  and  one  thousand  motions 
of  the  diaphragm  down,  per  second,  he  was  to 
have  one  thousand  electrical  impulses  going 
over  the  line-wire,  and  one  thousand  cessations 
of  electrical  impulses  over  the  line-wire,  per 
second. 

It  was  the  first  attempt  at  any  method  for 
the  transmission  of  speech  telegraphically,  by 
the  electric  current  Reis  made  many  forms  of 
apparatus,  and  adiieved  more  or  less  success 
in  his  efforts.  What  degree  of  success  he 
achieved  it  is  not  important  for  me  now  to  in- 
quire, because  that  matter  is  left  to  other 
gentlemen.  AH  that  I  care  to  say  about  Reis 
u  that  he  showed  a  method  of  and  an  appara- 
tus for  transmitting  sounds,  which  method  con- 
sisted in,  fint,  sound;  9eo(md,  a  current, — a 
varied  current;  third,  a  magnet  to  utilize  the 
varying  energy  of  the  current;  and  fourth, 
sound  reproduced  by  the  varying  energy  of 
that  magnet. 

An  apparatus  made  by  Reis,  and  fully  de- 
scribed in  many  printed  publications,  and  in 
several  different  languages,  was  thoroughly 
well  known  among  scienuflc  men  long  before 
1874,  when  Mr.  Bell  dates  his  invention  I  be- 
lieve, and  long  before  1876,  certainly,  when  ha 
got  his  patent 

The  Reis  apparatus  does  not  differ  in  any 
way  whatsoever  from  the  present  transmitting 
apparatus  in  the  commercial  telephone,  save 
and  except  only  as  an  ill  made  sewing  machine^ 
for  example,  differs  from  a  well  made  sewing 
machine  on  the  same  principle. 

Figure  6  of  the  diagram  shows  the  oommer^ 
cial  telephone  as  now  in  use.  The  diamm  ii 
a  f acsinule  of  the  left  hand  side  of  the  (uamm 
figure  8,  which  shows  the  Reis  apparatus.  There 
is  a  short  Reis  circuit  shown  in  figure  6.  Reis 
used  two  pieces  of  platinum;  on  the  left  of 
fipire  5,  a  black  mark  above  the  middle  of  the 
diaphragm  indicates  a  piece  of  carbon.  Carbon 
turns  out  to  be  far  better  adapted  for  that  uaa 
than  platinum. 

The  transmitting  apparatus  used  by  this  de- 
fendant Dolbear  is  a  facsimile  of  the  Reis  ap- 
paratus, excepting  only  that  a  piece  of  carbon 
u  sul)stitut6d  for  one  mece  of  platinum. 

Figure  6  is  the  Reis-Dolbear  apparatus.  The 
transmitting  apparatus  of  the  Bell  telephone  ii 
a  servile  copy  of  the  Reis  apparatus;  it  is  sim- 
ply an  improvement,  a  mechanical  improve 
ment,  of  the  Reis  apparatus. 

When  used  in  a  certain,  particular  manner, 
the  apparatus  as  made  by  Reis,  without  change 
of  anv  kind,  will  transmit  speech.  If  yon 
modulated  your  voice  properly  you  could 
transmit  words  and  sentences  through  the  Reis 
apparatus.  Just  exactly  as  Reis  left  it,  without 
change  of  any  sort 

The  Bell  patent  is  shown  in  the  diagram, 
marked  figure  4.  There  ii  on  the  left  a  ma|^ 
net,  and  on  the  right  a  magnet,  each  magnet 
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twlfig  in  a  00&  of  wire,  and  that  coil  of  wire 
bavinff  its  ends  loined  together  so  as  to  make  a 
complete  metallic  drcoit  xor  the  battery  current 
which  flows  from  the  battery.  When  a  current 
flows  from  the  battery  it  flows  spirally  around 
those  two  pieces  of  iron,  commonly  called  cores, 
and  that  makes  them  magnets.  So,  there  are 
two  magnetSi  one  on  the  left  and  the  other  on 
the  right,  and  each  magnet  has  a  coil  of  wire 
snrroun&ig  it,  and  those  coils  are  joined  dec- 
trioEdly  t<Mpether  so  as  to  make  one  circuit. 

One  coil  is  a  transmitter,  and  the  other  is  a 
receiver  coiL  But  either  coil  is  a  transmitter, 
and  either  is  a  receiver,  as  it  may  be.  Opposite 
each  magnet  there  is  a  diaphragm,  which  dia- 
phragm Is  made  of  iron  in  the  disfnram.  It 
was  known  lone  before  Bell's  time  that  if  you 
move  a  piece  of  iron  towards  a  magnet,  which 
magnet  nad  a  coil  of  wire  around  it,  you  would 
thereby  induce  an  electrical  current  in  that  coil 
of  Wire.  If  you  moved  it  away  from  that  mag- 
net, you  would  thereby  induce  a  contrary  cur- 
rent in  that  con  of  wire. 

Bell's  method,  in  his  patent  of  1876,  is:  first, 
sound;  tecand,  magnet;  third,  currents  (in  the 
plural)  vibrating  alternately  from  left  to  right 
and  from  right  to  left;  fourth,  magnet;  ^Ih, 
sound. 

That  is  the  fun  length  and  breadth  of  this 
daim,  and  nobody  can  infringe  the  Bell  patent 
unless  you  find  in  the  alleged  infringing 
metiiod:  fint,  sound;  converted  into,  second, 
magnetic  energy;  that  converted  into  electric 
currents;  those  currents  converted  again  into 
magnetic  energy;  and  that  second  magnetic 
energy  converted  into  sound-waves. 

when  the  Reis-Bell  is  operated,  what  hap- 
pens is  that  the  energy  of  the  sound-waves,  act- 
ing upon  the  Reis  diaphragm,  varies  the  ener- 
gy of  the  left  hand  magnet,  just  exactly,  in 
substance,  as  the  energy  of  the  sound-waves 
acting  upon  the  diaphragm,  in  figure  4  (Bell), 
varies  the  energy  of  the  left  hand  magnet  That 
varying  energy  of  that  magnet  sets  up  those 
precise  currents  of  Bell  in  the  line- wire.  Those 
currents  traverse  the  circuit  just  as  in  BelL 
Those  currents  influence  the  right  hand  mag- 
net just  as  in  Bell;  and  that  right  hand  magnet 
causes  the  second  diaphragm  to  vibrate  just  as 
in  BelL  80,  the  Beis-Bell  method  is:  first, 
sound;  and  then,  second,  the  Reis  current;  but 
that  current  is  used  to  vary  the  energy  of  a 
magnet  merely,  which  magnet  induces  these 
vibrating  plus  and  minus  currents  which  are 

Sredse  facsimiles  of  Bell,  differing  solely  in 
egree.  They  are  stronger  and  better  adapted 
for  the  puri>ose;  otherwise  they  resemble 
Bell's  currents  exactly.  The  interposition  of  a 
magnet,  or  of  a  half  dozen  magnets,  does  not 
alter  the  prindple.  It  does  not  alter  the  method 
in  any  way.  % 

An  induction-coil  is  shown  in  the  diagram  in 
figure  5  and  figure  6.  The  induction-coil  is  a 
core  of  soft  iron,  with  a  coil  of  wire  around  it; 
and  that  coll  of  wire  is  connnected  to  a  battery, 
80  that  the  current  vdllpass  through  that  coil 
—that  primary  coiL  There  is  another  coO  of 
wire  around  the  first  coil,  and  that  secondary 
coil  is  the  induction-coil,  because,  whenever 
the  maenetism  of  the  core  varies  a  current  is 
induced  in  that  secondary  coO.  In  practice 
the  secondaiy  coil  is  larger,  a  good  deal,  than 
the  primary  coiL 
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In  figure  6,  one  of  the  coOs  goes  to  line,  and 
is  in  drcuit  with  the  right  hand  magnet,  wtuk 
the  smaller  coil  goes  to  iwtteiT,  so  that  the  cor- 
rent  from  the  battery  flows  Uunongh  the  elec- 
trodes, governed  by  the  diaphragm,  throogb  t 
short  drcuit,  and  through  tne  smaU  cofl  bra 
to  the  battery  again. 

All  that  the  dectridty  does  is  to  vary  the 
magnet  in  the  secondary  coil,  and  as  the  mag* 
net  in  the  secondary  coil  varies,  currents  are 
induced  in  that  coil  by  the  variation.  Profes- 
sor Wright  took  a  Bieis  instrument,  and  p^^ 
pared  it  as  shown  in  figure  5,  except  that  he 
had  no  magnet  on  the  right  hand  end  of  figure 
5,  but  he  had  what  is  caBed  a  condenser. 

Mr.  Elisha  Gray  and  Mr.  Yari^  also  tnos- 
mitted  the  pitch  of  a  tuning  fork  and  other 
sounds;  but  they  did  not  attempt  apparently, 
or  succeed  if  they  did,  in  using  the  energy  of 
the  speech-waves  to  set  the  apparatus  in  mo- 
tion. 

The  defendant's  apparatus  I  have  called  the 
Reis-Dolbear;  that  is  figure  6  of  the  diagnm. 
It  will  be  seen  by  the  di^^m  that  the  energy 
of  the  air-waves  acts  upon  the  diaphrsCTi 
which  we  say  is  a  facsimile  of  the  neas  dia- 
phragm; that  the  vibrations  of  Uie  air-wave 
move  that  diaphragm  just  exactly  as  they  do  in 
Reis;  that  the  diaphragm  controls  the  voltaic 
or  battery  current  just  exactly  as  in  Reis;  and 
that  variations  in  that  current,  caused  by  the 
varying  pressure  of  the  elecirodes  one  upon  the 
other,  vary  the  magnetic  energy  of  a  magnet, 
just  exactly  as  in  the  conmierdal  telephone. 

The  first  step  in  the  Bell  method  is  the  vair- 
ing,  by  force  of  the  air- waves,  or  of  the  sound- 
waves, of  the  ener^  of  a  magnet  Dolbear'i 
first  step  is  much  ue  same.  But  here  the  re> 
semblance  ends.  That  is  the  only  likeness, 
the  sole  likeness,  between  the  Bdl  method,  as 
I  have  described  it,  and  the  Dolbear  method. 
That  is,  that  the  energy  of  the  air- waves  in  both 
may  properly  and  furly  be  said  to  vary  the 
energy  of  the  magnet  Now,  how  to  utilixe 
that  varying  magnetic  energy.  Bdl  utilized  it 
by  producing  plus  and  minus  currents.  Dolbear 
produces  no  currents  whatever,  on  the  line. 
He   produces  simply   variations   of  electrtc 

Sressure,  or  in  dectric  tension,  or  dectric  coo- 
ensations  and  rarefactions. 

The  Dolbear  line  is  an  open  circuit  of  neces- 
sity. The  Bell  line  is  a  dosed  circuit  of  neces- 
sity. That  is  a  radical  difference.  The  dec- 
tric condition  of  the  Dolbear  line  is  radically 
unlike  that  of  Bdl;  and  the  Dolbear  recdver  u 
radically  unlike  that  of  Bell  and  is  not  a  known 
substitute  for  Bell's  receiver,  but  wholly  un- 
known, and  not  in  use  for  any  purpose  what- 
ever until  Dolbear's  discovery  that  that  000- 
trivance  would  produce  speech. 

In  figure  6  the  secondary  coil  is  very  much 
lar5er  than  in  figure  5.  That  secondary  coO 
is  Qxe  generator  of  the  dectro-motive  lorce. 
Electro-motive  force  means  electrical  pressiue, 
tension,  or  head. 

To  that  plus  end  of  the  coil  a  wire  is  attach- 
ed; to  that  minus  end  of  the  coQ  a  wire  is  at- 
tached. 80  far  it  is  exactly  like  Bell's.  But 
those  wires  do  not  join  anywhere,  do  not  toodi, 
are  not  in  dectrical  contact  anywhere.  They 
must  join,  they  must  touch,  tney  must  be  in 
electrical  contact  in  BdL  In  Bdl  they  must 
be  joined  by  a  ooiL    Why?    Because  the  cur- 
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reDt  muflt  flow  splnny  around  the  soft-iron 
core.  Id  order  to  do  Bell's  work  th^  must 
flow  from  left  to  right,  and  again  from  right 
to  left,  rapidly  alternating. 

Dolbear  relies  upon  ele^cal  attraction  pure 
and  simple.  That  feature  of  what  is  called 
electricif^  la  what  Dolhear  has  utilized,  and 
utOized  for  the  first  time  in  the  world  for  any 
purpose  whatever,  excepting  only  in  the  lab- 
oratory. It  is  therefore  not  a  known  substi- 
tute, or  any  thing  like  a  known  substitute  for 
the  way  in  which  Bell  used  electrical  currents. 
This  condenser  differs  from  any  other  con- 
denser ever  used  for  purposes  of  sound,  in  that 


II  it  be  true  that  the  Bell  method  is,  flnt, 
sound;  $eeond,  magnet;  third,  currents; /<mr^A, 
magnet;  fifth,  sound — then  it  seems  to  follow, 
without  need  of  any  other  or  further  argument, 
that  the  Dolbear  method  does  not  infrmge. 

It  is  true  that  in  the  Dolbear  method  a  vol- 
taic current  is  made  similar  in  form  to  sound- 
waves, by  the  energy  of  the  air  vibrations  in  the 
uansmiiter,  but  that  voltaic  current  is  not  uti- 
lized to  transmit  speech,  but  only  to  vary  the 
magnetic  energy  of  a  magnet;  and  that  varying 
magnetic  energy  is  utilized  in  Dolbear  in  a 
way  radically  unlike  any  way  ever  known  be- 
fore; and  especially  unlike  anything  ever 
pointed  out  by  Bell. 

AU  that  Dolbctfur  uses  |in  his  secondary  coil 
and  line  are  variations  of  electric  pressure;  and 
tboae  variations  of  electric  pressure  do  not  pro- 
duce currents,  as  in  Bell;  they  are  not  for  the 
purpose  of  produciuff  currents,  but  they  are 
simply  variations  in  dectrical  pressure.  And 
it  is  undisputed,  practically,  in  this  case  that 
DO  man  beiore  Dolbear  ever  had  any  concep- 
tion whatever  of  an^  such  elecddcal  variations, 
or  of  any  way  of  using  them. 

Dolbear  had  Just  as  good  a  right  as  Bell,  to 
flod  out  a  method  of  transmitting  speech  tele- 
graphically by  electricity.  Dolbear  has  made 
an  independent  invention  and  discovery  rad- 
ically unlike  anything  shown  to  him  by  Bell, 
radically  different  from  anvthing  suggested  or 
hinted  at  in  Bell,  and  like*Bell  only  in  the  ul- 
timate result. 

The  electric  pressure  in  the  Bell  line  is  meant 
to  do  nothing  out  make  a  current. 

A  conduit  connecting  the  two  ends  of  the 
cenerator  is  the  very  essence  of  Bell;  but  there 
u  no  conduit,  or  anything  resembling  a  con- 
duit in  Dolbear. 

In  the  speaking  tube  the  mouth  vibrates  one 
end  of  the  air  column,  and  the  ear  is  at  the 
other  end  of  the  air  column.  There  is  no  mo- 
tion of  the  air  from  the  mouth  to  the  ear,  but 
only  a  vibration  of  the  entire  column.  There- 
fore there  is  a  pressure,  and  a  less  pressure,  and 
a  greater  pressure,  and  a  const nntly  vaiying 
pleasure,  in  the  chamber  of  the  ear.  Ana  t£- 
aolutely  all  that  speech  coushits  of  are  those 
Tibrations  of  pressure  upon  the  drum  of  the 
ear. 

The  commercial  value  of  BeD*s  invention 
wx&ji  trifling,  because  of  the  weakness  of  the 
currents.  In  the  course  of  time  other  inven- 
Cora  added  to  that  the  Reis  apparatus;  and  nine- 
ty-aeven  per  cent  of  all  the  modem  telephones 
of  today,  now  in  use,  are  in  fact  the  Reis-Bell 
telephones  and  are  not  the  BeU  telephones. 
That  ia  figure  5.    That  Lb  to  say,  the  transmlt- 


ting  portion  of  eveiy  commercial  telephone  has 
beoi  a  servile  copy  of  the  Reis  apparatus,  and 
the  rest  of  it  a  copy  of  the  Bell  apparatus. 

The  Dolbear  telephone  is  not  the  Reia-Ben* 
but  is  the  Reis-Dolbear. 

MesiTi.  Grosrenor  P«  Lowrej*.  Whuttr 
H,  Peekliam  and  H.  D.  DonrMy,  for  the  Mo- 
lecular Ck>mpany: 

"Vocal  sounds"  and  '* articulate  speech" 
were  not  convertible  terms  in  the  telegraphic 
art  at  the  date  of  Bell's  patents. 

The  "vocal  sound"  of  multiple  telegraphy 
was  understood  to  be  a  mere  musical  note, 
sounded  at  an  agreed  pitch,  and  had  no  refer- 
ence to  articulate  sounds. 

VoaU  9ound  is  the  utterance  of  a  sound  of 
voice,  and  is  common  to  all  animals  who  possess 
the  orj^an  of  voice. 

Articulate  speech  is  the  serieB  of  sounds  and 
notes  uttered  in  arbitrary  sequence  to  ecepress 
ideas. 

The  art  of  reproducing,  in  any  manner,  vocal 
or  other  sounds  and  articulate  speech  is  one  art 

When  the  reproduction  of  either  class  of 
sounds  employs  the  electric  current,  the  nat- 
ural modus  operandi  is  that  changes  in  the 
strength  of  the  current  occur,  which  in  degree 
and  rapidity  of  succession  correspond  substan- 
tially to  the  air  vibrations  of  the  specific  sound 
or  sounds  being  transmitted.  These  changes 
are  now  commonly  called  undulations. 

There  are  only  two  ways  or  "  methods,"  so 
far  as  isyet  known,  for  producing  the  changes  of 
current  needed  in  the  practice  of  the  art  of  re- 
producing or— as  it  is  erroneously  caUed^ 
transmittmg  sounds  telegraphically,  viz: 

1.  By  varying  the  initial  or  electro-motive 
force  of  a  current 

2.  By  varving  the  resistance  to  the  flow  of  a 
current,  without  varying  its  initial  or  electro- 
motive force. 

These  two  ways  of  producing  the  needed 
changes  constitute  two  distinct  and  different 
methods  of  practicing  the  art  of  "  transmitting 
vocal  or  other  sounds"  (and  also  articulate 
speech)  "telegraijhically,"  by  causing  electrical 
undulations  similar  in  form  to  the  vibrations 
of  tiie  air  accompanying  the  sounds. 

The  first  method  \b  that  figured  in  Mr.  Bell's 
patent  by  a  drawing.  By  this  method  the 
efficient  current— that  is,  the  particular  current 
which  affects  the  receiver— is  generated  in  the 
transmitter  by  magnetic  action;  and  is  efficient 
by  reason  of  variationa  in  its  initial  force, 
called  electro-motive  force. 

This  is  called  the  magneto  method. 

When,  instead  of  a  permanent  magnet,  a 
battery  is  employed  to  magnetise  the  magnet  it 
is  called  a  magneto-electric  mctliod.  The  second 
method  Lb  that  employed  by  the  defendants,  and 
by  the  complainants. 

By  this  method  a  current  of  constant  electro- 
mouve  force  is  generated  in  a  chemical  battery, 
and  is  made  effective  for  work  in  telephony  by 
the  introduction  of  a  varying  degree  of  resist 
ance  to  its  flow  through  tne  drcmt;  which  va- 
riation of  resistance  mav  meet  it  anywhere 
between  the  battery  and  tne  receiver. 

This  ii  the  variable  reaistance  method. 

1.  The  variable  reslstaDce  method  requirea, 
like  the  magneto-electric  method,  but  one  cir- 
cuit, althoi^^  two  drcoits,  called  primary  and 
ieoondaiy,  are  used  in  commercial  bumnea 
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latere  places,  more  than  say  one-half  mile  from 
each  other,  are  to  be  connected.  The  explana- 
tion now  to  be  given  will,  for  greater  simpli- 
city, describe  the  transmitter  as  an  element  in 
one  ringle  drcuit  consisting  of  batteiy,  trans- 
mitter, receiver  and  the  necessary  connecting 
wires. 

The  Blake  transmitter,  being  the  one  chiefly 
used  by  the  defendants,  and  therefore  more 
commonly  known  than  any  other,  will  be 
adopted  as  the  example  by  wnich  to  illustrate 
the  mechanism  and  method  of  operation  of  the 
class  of  transmitters  to  which  it  belongs,  and 
which  are  popularly  called  microphones. 


The  function  performed  by  this  transmitter 
is  to  interpose  a  resistance  to  the  flow  of  cur- 
rent from  the  battery  through  the  circuit  above 
described,  which  may  be  made  to  vary.-  This 
it  does  by  means  of  a  piece  of  carbon  c  and  a 
piece  of  platinum  d  which  are  held  in  normal 
contact  by  two  springs  /  and  «,  and  from  one 
to  the  other  of  which,  through  the  platinum 
and  carbon  contact,  the  current  must  pass. 
The  pressure  of  the  springs  is  subject  to  be  dis* 
tiu-bed  by  many  causes,^ven  by  the  lar  of  a 
sound  made  in  the  neighborhood;  and  tbe  re- 
sistance between  the  contact-points,  e,  (f,  is 
varied  as  this  pressure  is  varied. 

The  Blake  transmitter  consirtB  esse.ui2ily: 
(1)  of  a  fiat  piece  of  thin  board  au  with  a  small 
round  hole  in  the  middle;  (2)  a  ring  of  cast  iron 
screwed  to  one  side  of  the  boaro,  carrying  a 
cross  bar  or  spring  lever  b,  to  which  near  its 
upper  end  is  fastened  a  square  block  of  non- 
conducting material;  (8)  a  thin  light  spring  e 
one  end  of  which  is  inserted  into  the  block  of 
non-conducting  material,  and  the  other  end  of 
which  hangs  down  opposite  to  the  hole  in  the 
centre  of  the  board,  and  carries  on  each  of  its 
faces  a  small  point  of  platinum  d ;  (4)  another 
but  stifter  spnng/,  the  upper  end  of  which  is 
in  like  manner  inserted  into  the  block  of  non- 
conducting material,  carrying  upon  its  lower 
end — whicn  hangs  parallel  to  the  first  men- 
tioned spring, —  a  piece  of  carbon  c  on  the 
face  next  to  tne  other  spring;  (JS)  a  piece  of  thin 
metal  called  a  diaphragm  g  which  is  fastened  at 
its  edges  to  the  iron  ring— though  insulated 
from  it — so  as  to  close  the  small  hole  in  the 
board  on  the  side  next  the  springs.  The 
cross  bar  or  spring  lever  is  subject  to  adjust- 
ment by  a  screw  h  which  bears  against  its 
lower  end  so  that  that  end  may  be  pressed  in 
towards  the  stiff  spring  which  is  parallel  to  and 
next  it.  The  tension  of  the  two  springs  above 
described  is  such  that  they  press  lightly  against 
each  other, — ^bring  the  piece  of  carbon  e  on  the 
stiff  spring  into  contact  with  the  platinum  point 
d  on  one  face  of  the  lighter  spring, —and  also 
press  the  platinum  point  on  its  other  face  against 
the  diaphragm.  A  battery  is  connected  by  a  wire 
to  the  upper  part  of  the  stiff  spriuff ;  another  wire 
is  connected  to  the  upper  part  of  the  light  spring, 
and  is  led  thence  to  the  required  distance  where 
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it  is  connected  to  a  telephone  receiver  (assum- 
ing that  no  secondary  circuit  is  used),  and  is 
carried  thence  to  the  ground  or  back  to  the 
battery,  thus  making  a  complete  drcuit  over 
which  an  electric  current  may  flow.  The 
course  of  the  current  is:  (1)  from  the  battery  to 
to  the  stiff  spring  r ;  (3)  down  that  spring  to  its 
lower  end;  (8)  through  the  carbon  e  block  of 
that  spring,  to  the  platinum  point  d  of  the 
other  spring;  (4)  through  that  platinum  point 
to  the  bght  spring  e,  and  (5)  up  that  spring  to 
the  place  where  the  other  wire  is  attacbed; 
(6)  thence  through  \hat  wire— called  the  line,  or 
line- wire — to  the  receiver;  (7)  and  through  the 
recdver  to  the  earth  or  by  another  wire  iMck  t/v 
the  battery.  The  contact  of  the  platinum 
points  with  the  diaphragm  on  one  side  and  the 
carbon  point  on  the  other  is  such  that  even  the 
slightest  jar  will  cause  the  platinum  and  carbon 
to  be  preraed  more  dosely  toiirether,  or  driven 
measurably  apart.  A  strong  jar  (such  as  re- 
sults from  too  loud  speech  in  front  of  Che  dia- 
phragm for  instance)  may,  when  they  are  prop- 
erly adjusted  for  transmission  of  sound,  cause 
them  to  be  for  a  very  brief  period,  say  for  the 
j^  part  of  a  second,  and  for  a  brief  space  sny 
for  the  j^jfjf  to  jjfhns  of  an  inch,  to  be  sepst 
rated.  Such  a  sei^iration,  being  regarded  pre- 
judicial to  the  transmission  of  speech,  is  sought 
to  be  guarded  against  by  an  adjustment  of  *he 
screw  and  cross-bar;  aoMi  also  by  an  avoidance 
of  too  loud  speaking. 

The  apparatus  being  set  up,  a  current  is 
permitted  to  flow  from  the  battery  through  the 
circuit  This  it  does  by  reason  of  what  may 
be  considered  as  a  force  behind  it,  resulting 
from  the  interaction  of  the  elements  of  the  twt- 
tery.  This  is  called  electro-motive  force.  It 
is  not  a  force  of  the  current,  but  of  its  gener- 
ating source;  something  which  compels  the 
Production — at  places  d&tant  from  the  batteiy, 
ut  connected  with  it  by  a  conductor — of  phe 
nomena  which  arc  attributed  to  a  force  c^igl- 
nating  in  the  battery.  In  ignorance  of  what 
does  actually  occur,  the  supposed  transference 
has  been  likened  to  the  flow  of  water,  and,  for 
want  of  any  better  term,  the  dectrification  of 
the  conductor  has  been  called  a  current  The 
only  thing  known  is,  that  when  the  elements 
of  the  battery  are  permitted  to  act,  certain  phe- 
nomena occur  throughout  the  entire  drcuit — 
however  long  it  may  be— at  almost  the  same 
instant;  so  thnt,  if  the  battery  be  in  New  York, 
the  phenomena  of  dectrification  can  be  made 
to  appear  in  San  Francisco  in  about  three  tenths 
of  a  second. 

This  flow  meets  a  resistance  in  tbe  circuit 
which  can  be  deflnitely  measured  and  stated; 
and  which  can  be  increased  or  decreased  in  vari- 
ous ways.  One  way  is  to  increase  or  decrease 
the  cross-section  of  the  conductor  at  some  point 
thus  narrowing  the  path  for  the  current;  as  if  a 
fleidble  tube,  Uirough  which  water  is  flowing, 
should  be  compresseid  by  the  hand.  If  now  we 
suppose  the  diaphragm  of  a  tdephone  trans- 
mitter to  be  vibrated  oy  speaking  before  it,  H 
will  press  inwards,  thus  driving  the  light  spring 
back  and  pressing  the  platinum  more  against 
the  carbon.  This  pressure  brings  many  mde- 
cules — perhaps  many  millions— into  actual  coo- 
tact,  which  were  not  in  contact  before.  This 
increase  of  contact  enlarges  tbe  croas-sectios 
of  the  conductor  at  that  point;  widens  the  pat!* 
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of  the  cunent,  and  the  redBtance  to  its  flow  is  I  the  soft-iron  core  b,  and  OTer  the  line  e,  on,  to 

proportionally  diminUhed,     When  the  dia-  "•- ^  — ' ' '"*' ^  ^"-^ 


pbragm  reacts  it  relieves  this  pressure;  there  is  a 
diminution  of  contact,  the  cross-section  is  di- 
minisbed;  the  path  ii  again  narrowed  and  the 
resistance  incna*ed.  If  this  variable  contact 
b  made  correspondingly  to  the  rarefaction  and 
condensation  of  air  constituting  sound-waves, 
the  current  is  said  to  be  ''moulded"  into  the 
form  of  the  sound- waves;  and,  by  help  of  other 
arrangements  in  the  receiver,  speech  ia  repro- 
duced 

This  way  of  reproducing  sounds  is  called  the 
wtriabU  retUtance  method,  and  a  transmitter 
thus  operating  is  called  a  variable  resistance,  or 
variable  contact,  transmitter. 

Such  a  transmitter  is  incapable  of  acUng  by 
the  magneto  method;  as  a  magneto  transmitter  is 
incapable  of  actio^  by  this  method. 

The  changes  m  current  strength  being 
called  undulations,  the  current  in  which  they 
occur  ii  called  an  undulatory  current. 

The  eeeentialeharacterietici  tohieh  dUUnguieh 
this  method  are,  that  the  constant  i$  a  voliaie 
current  originating  in  a  'battery,  disturbed  by 
wriation  of  reeietanee, — thue  creating  an  undu* 
latory  current  of  electricity, — and  that  theeouru 
of  efficiency  ie  the  battery, 

BelTi  Magneto-Telephone  and  its  Methods. 

The  instrument  figured  and  in  pifft described 
by  Mr.  BeU  in  his  patent  of  1876,  No.  174,465, 
is  shown  in  the  following  drawing: 


It  will  be  seen  that  a  battery  is  represented, 
which  is  the  source  of  voltaic  electricity  flow- 
ing freely  from  the  battery  through  a  wire 
which  lauis  to  the  transmitting  apparatus, 
which  it  enters  bv  winding  about  a  short  piece 
of  soft  iron  b,  the  convoluted  parts  being  in- 
salated  from  each  other  and  from  the  iron  core 
by  a  silk  covering.  The  wire,  e,  having  been 
sufl9dent]y  woudq  around  the  soft-iron  core  is 
led  away  to  the  distant  receiver,  where  it  is 
wound  about  a  similar  soft-iron  core  /,  and 
tbcoce  to  the  earth — thus  completing  the  dr- 
ctiit  with  the  buttery.  This  core  and  single 
ooil  constitute,  when  a  current  ia  flowing,  an 
electro- magnet,  which  is  not,  however*  to  be 
confounded  with  an  induction-coil.  There  ia 
but  one  circuit;  and  that  extends  from  battery 
to  receiver — however  great  the  distance.  In  its 
coune  the  corrcnt  meets  normally  no  change- 
able resistance. 

The  figure  shows  a  cone.  A,  one  end  of  which 
Is  covered  by  a  membrane  a,  to  the  centre  of 
which,  on  the  side  next  the  coil,  is  attached  a 
metal  armature  e,  which  is  an  inductive  body 
when  itself  magnetic,  or  when  the  core  of  the 
•d^soent  coil  Js  magnetic.  At  the  other  and  re- 
oei  vinff  end  of  the  line  is  seen  a  similar  ar> 
rangement  of  armature,  membrane  and  cone, 
Jk^  i,  L.  except  that  the  end  of  the  receiving 
coot  Is  made  smaller  for  convenience  in  hear- 
Idc  If,  now,  the  battery  current  begins  to 
flow,  it  passes  through  the  wire  wound  around 
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the  second  series  of  convolutions  around  the 
second  soft-iron  core  f,  and  thence  to  the  earth. 
In  obedience  to  well  known  laws  of  electro- 
magnetism,  in  passing  around  them  it  causes 
each  of  the  soft  iron  cores  to  become  magnetic, 
and  so  remain,  so  long  as  the  current  is  flow- 
ing. If  now  a  sound  or  concussion  happens  in 
front  of  the  membrane  a  in  the  transmitter,  it 
will  produce  upon  the  membrane  and  its  arma- 
ture c,  an  inward  motion  toward  the  magnet  b, 
to  be  followed  by  an  outward  motion  away 
from  it  These  motions  of  the  inductive  ar- 
mature, b^  a  well-known  law  of  what  is  called 
magnetic  mduction,  produce  new  and  artificial 
currents  in  tbe  coil  of  the  electro-magnet,  which 
add  themselves  to  the  current  there  flowing, 
causing  it  to  be  of  a  lesser  or  greater  strength 
accordmgto  tbe  movement  of  the  armature  to 
and  from  the  magnet,  and  to  the  violence  of 
such  movement  Thus,  if  the  normally  con- 
stant strength  of  tbe  current  from  the  battery  be 
taken  at  a  unit  of  100,  one  movement  of  the 
armature  wiU  set  up  an  extra  current,  which 
being  added,  or  as  the  technical  phrase  is,  su- 
perposed, upon  the  constant  battery  current, 
will  cause  it  to  be  99;  and  again  upon  the  op- 
posite movement  of  the  armature  will  increase 
it  through  various  degrees  to  101. 

The  increase  and  reduction,  according  to 
these  well-known  laws,  will  be  in  exact  propor- 
tion to  the  violence  and  extent  of  the  armature 
movement  These  changes  in  the  intensitv  of 
the  battery  current  arc  a&o  called  undulations; 
and  doubtless  for  the  same  reason,  viz;  that  tho 
customary  graphical  representation  of  them 
will  show  a  wavy  Ime,  as  will  also  any  graphic 
chart  of  rise  and  fall  in  Uie  price  of  wheat.  Tho 
constant  battery  current  as  will  be  perceived  is 
not  the  eflBcient  cause  of  work,  and  has  theo- 
retically no  part  in  that  work.  Its  sole  ftmo- 
tion  is  to  keep  the  soft-iron  core  magnetic. 
This  is  proved  b^  tnthdrateing  the  battery  alto- 
aether  and  substituting  permanent  steel  magnets 
in  place  of  the  soft-iron  electro-magnets,  when 
no  difference  will  be  found;  from  which  it  is  ap- 
parent that  whereas,  in  the  variable  resistance 
method  the  battery  is  essential  and  the  induo- 
tion-coil  (used  only  where  a  secondary  circuit 
is  desirea)  non-essential,  in  the  magneto 
method  the  battery  ia  non-essential  and  a  coil  is 
essential, — ^for  transmission. 

In  Bell's  invention,  the  novelty  consisted  in 
the  use  of  the  energy  of  air- waves  to  mechani- 
(^ly  actuate  a  dynamo  machine,  and  to  cause 
it.  not  to  mould, — as  is  sometimes  claimed-^ 
but  to  create  the  electrical  currents  which  are 
to  do  the  work. 

The  essential  characteristic  which  distin- 
guishes this  method  is:  A  magnetic  field  dis- 
turbed by  the  shifting  pre^nce  of  an  inducing 
body;  which  tberebv  creates  electrical  undula- 
tions in  the  wire.  The  efl^cient,  is  the  magnetic 
force;  its  source  is  the  magnetic  field;  and  the 
battery  current  is  not  in  any  sense  the  cause  of 
work. 

In  the  variable  resistance  method,  tbe  opera* 
tive  current  has  its  source  in  a  battery,  and 
fiows  thence  with  a  constant  energy  and  direc- 
tion; and  the  needed  changes  in  it  are  caused 
by  a  variation  of  the  resistance  to  its  flow. 

This  is  known  in  the  arts  aa  the  '*looae  con- 
Uct"  "variable  contact"  or  '*  variable  resistance^ 
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method.  In  everr  apparatus  ever  devised  to 
work  by  this  method— beginning  with  that  of 
Reisinl861 — ^the  necessi^  to  keep  the  contact 
loose  introduces  a  possibifity  that  it  will  be  brok- 
en hv  too  great  kmdneu  in  the  tones  which  are 
sougnt  to  be  transmitted.  In  fact,  the  Blake 
transmitter  frequently  breaks  contact  in  this 
way,  and  for  this  cause.  The  circuit  of  which  a 
loose  contA.ct  of  electrodes  is  a  part  can  never 
be  spoken  of  as  a  "closed  circuit"  (within  the 
sense  of  this  patent,  which  shows  only  closed 
circuits,  incapable  of  beioff  ever  open),  any 
more  than  any  Morse  circuit,  which  like  the 
former  may  sometimes  be  open  and  sometimes 
closed. 

In  the  magneto  method  the  battery  current 
is  not  effective  for  reproducing  speech,  its  sole 
function  being,  as  above  stated,  to  render  the 
soft-iron  core  magnetic.  If  for  that  a  steel 
core,  permanently  magnetic,  be  substituted, 
the  battery  may  m  abandoned  altogether. 

In  this,  the  magneto  method,  the  circuit 
wa$  properly  designated  by  Mr.  Bell  in  his  pa- 
tent as  a  **closed  circuit" — because  there  is  no 
possibility  of  opening  it. 

The  terms  ''conthiuous  current"  and  "closed 
cireuit,"  when  used  in  the  patent,  or  in  any  re- 
mark with  reference  to  Mr.  Bell's  claims,  are  to 
be  construed  in  harmony  with,  and  in  subordi- 
nation to,  his  drawings  and  delineations,  s.  e,, 
as  beinff,  by  reasons  of  the  mechanical  struct- 
ure and  connections  shown,  incapable  of  being 
other  than  "closed,"  or  "continuous." 

No  circuit  which  is  capable  of  being  either 
open  or  closed,  according  as  accident  or  design 
may  determine,  is  the  "closed  circuit"  of  the 
patent;  and  no  current  flowing  in  a  circuit 
where  it  may  be  continuoas  or  discontinuous, 
as  accident  or  design  may  determine,  is  the 
"continuous  currenr'  of  the  patent 

These  two  ways  of  producing  current 
changes  by  the  energy  of  sound-waves  are  two 
different  methods  in  the  arts  and  in  the  law. 

A  patent  for  the  Uut  i»  not  irtfHnged  by  the 
practice  of  the  fret  method. 

The  judgment  of  the  circuit  sustains  the  al* 
legations  oi  infringement  under  the  fifth  claim, 
and  no  other  claims  of  the  patent  of  1876;  and 
the  opinion  of  the  court  shows  that  it  is  the  so- 
called  "method"  portion  of  the  fifth  claim 
which  is  deemed  to  have  been  infringed. 

The  ai>paratus  portion  coiild  not  be  consid- 
ered infringed,  since  the  two  (transmitter)  ma- 
chines are  essentially  different,  neither  being 
capable  of  use  in  the  place  of  the  other.  The 
one  is  adapted  to  vary  the  forces  of  a  current 
flowing  through  it  by  interposing  opposition  to 
its  flow.  The  other  is  adapted  to  the  introduc- 
tion in  the  current  flowing,  not  through  it,  but 
in  its  neighborhood. 

As  to  the  parts  of  Bell's  device,  the  limits  of 
novel^  will  be  seen  when  we  know  that  Reis 
used  the  mouthpiece  membrane  (Reis-Bourseul 
Pub.  p.  33);  Pickering  (Overland  Rec.  p.  208), 
and  Bourseul,  the  metallic  diaphragm;  Schel- 
len,  the  permanent  magnet  with  the  coil  on  the 
end  encircling  an  electro-magnet  exactly  as 
flgured  in  the  Bell  Patent  of  1877  (MoL  Kec. 

g.  748);  Beis-Legat,  the  electro-magnet  (Reis- 
Ourseul  Pub.  p.  29);  and  Wright,  the  induc- 
tion-ooO  (Ferguson,  Electricity,  p.  258). 
Bell's  patented  methods  are,  flrst,  a  method 
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for  producing  electrical  ondalatlons  in  a  doaed 
m&rneto  circuit,  as  set  forth  in  his  (^aim  SL 

Tne  second  is  a  method  for  piodndng  elec- 
trical undulations  in  variable  reaistaiioe  cir- 
cuits, as  set  forth  in  his  Claim  4. 

The  third  is  for  transmitth^  sounds  tde- 
graphically,  as  set  forth  in  his  Claim  5. 

The  third  and  flfth  claims  are  iUuatrated  bj 
an  apparatus,  flgure  7,  which,  long  after  the 
date  of  the  patent,  is  said  to  have  prov^  oper»- 
tive,  though  it  has  never  been  in  use. 

This  is  an  apparatus  for  tranemitiing  sounds 
by  the  method  of  causing  undulations  in  the 
magneto  method. 

r(o  apparatus  for  trammitting,  etc,  by  caus- 
ing undulations  in  the  variable  resistance  meth- 
od is  shown,  or  even  hinted  at  in  the  latent. 

A  way  of  creating  undulations  in  a  voltaic 
current,  through  a  circuit  capable  of  bein^ 
open  or  dosod,  is  stated. 

But  how — that  is,  by  what  method  or  ap- 
paratus— these  undulations  can  be  put  into  a 
form  similar  to  any  sound,  or  can  be  used  in 
vocal  or  other  sound  transmission,  we  are  not 
told. 

Further  invention  was  required  f<^  thisL 
Such  invention  had  been  pre^ously  made  by 
Elisha  Gray,  and  a  caveat  therefor  filed  in  tlie 
Patent  Office  previous  to  the  granting  of  Mr. 
Bell's  patent. 

If  the  device  was  Bell's  invention,  it  was 
either  made  before  the  grantins  of  the  pateDt, 
and  was  therefore  abandoned,  by  not  being  de- 
scribed; or  was  made  after,  and  therefore  can- 
not sustain  a  previous  broad  claim  for  a  i»ro- 


Figure  7  is  incapable  of  application  as  an  al- 
ternate or  substitute  for  the  liquid,  or  any 
other  variable  resistance  transmitter.  Figure 
7,  or  its  equivalents,  cannot  therefore  be  relied 
upon  to  satisfy  the  requirement  of  the  law. 
that  a  patent  for  a  process  must  contain  a  de- 
scription of  some  apparatus  by  which  the  pro- 
cess can  be  applied  with  beneficial  result. 

TUghman  v.  Proctor,  102  U.  S.  729  ^:  2S^ 

The  contention  of  the  complainants  b^ina 
with  a  confounding  of  patented  methods,  and 
results  til  monopolmng  a  law  of  nature. 

Sound,  considered  in  the  physical  sense,  is  a 
particular  vibratory  motion  in  ordinary  mat- 
ter. 

When  sound  comes  to  be  appreciated  pkyti- 
oiogicaUg,  the  ear  recognizes  in  it  a  variety  of 
things. 

First,  it  recognizes  pitch;  the  sounds  may  be 
high  or  low.  Second,  the  sounds  m^  be  foud 
or  soft.  Third,  Uiey  ma^  be  of  an  infinite  vari- 
ety. These  differences  arise  from  differences  ia 
(ijthe  extent,  (2)  the  number,  (8)  the  character 
of  vibrations  niade  by  the  air  parade  in  obedi- 
ence to  the  sound-producing  cause;  that  is, 
whether  they  be  of  pendular  or  irregular  form. 

The  pitch  of  the  sound  will  depend  solely 
upon  the  number  of  vibrations  which  the  air 
particle  makes  to  and  fro  in  a  given  time. 

The  loudneu  or  inteneity  of  the  sound  will 
be  determined  by  the  extent  (called  ampUtode) 
of  the  vibration. 

Quality,  or  timbre,  \a  the  third  effect  by 
which  the  ear  perceives  the  diiteenoe  between 
different  sounoing  bodies.  Thto  sensation  is 
hypothetically  imputed  by  physicists  to  the 
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muuter  in  wUch  the  oontpoaaded  vltnatioiu  I  And  tUicoodudon— boUtiQ,  hrpotlwtfaapoii 
ban  booi  polotmed.  t  hypothorii    he  hu  pittotad. 
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wfl]  achullr  take  up  ooder  tbeu  Offering  la- 
fluences  la  lepreseuud  bj  what  fa  called  the 
"  nanllant  cnrvc,"  abown  in  Oke  aame  plate  at 

The  moat  complex  utd  variable  of  aQ  sounds 
ia  that  of  articulate  speech.  Articulate  speech 
ia  a  combliiatloii  of  vowels  and  oonsonanta  fol- 
lowing MCb  other  in  a  certain  order  or  system 
pnacribed  bjr  the  law  of  bngoage. 

Speech  conalsia  Id  the  fliat  place  of  the  emls- 
■lOD  of  eounda  having  different  characters,  pe- 
collar  timbre,  to  wft,  vowels.  The  second 
dement  of  hnmaD speech  coDBiats  of  consonants, 
which  are  not  penistent  tones,  but  modes  of 
beginning  or  llnisblng  the  vowel  tones  bv  a 
Mrt  of  explodon;  that  is,  b;  a  movement  of 
the  air  comprisiDg  at  the  most  a  vei7  small 
number  of  vibranons,  of  different  form  from 
Uiose  of  the  vowels  which  they  modify.  When 
a  consonant  bef^  a  word,  such  explodon  pre- 
cedes the  mtudcal  sonnd  of  the  vowel  and 
ceaaea  as  soon  as  the  vowd  sonnd  has  tab«n 
place,  u  In  ba,  be,  bi,  etc;  or,  it  terminalea 
the  vowd  Bound  by  a  final  motion  of  the  lipe 
tf  in  ab,  at,  ar,  etc.  Tbe  consonants  In  no  way 
depend  upon  or  are  affected  by  the  pitch  of  the 
vowd  Mund  which  thqr  introduce  and  ter- 
minate. 

Tbe  method  by  whidi  each  kind  of  sound 
will  be  transmitted  UI^/rapMoaOji.  wlU  be 
"canitng  electrlcaT  variations,  oedlhtions  or 
"nndnlmons,  dmflar  in  form  to  the  vibrations 
of  tbe  air  accompemrlng  tbe  aonnda." 

Tbe  curvet  doe  to  certain  articulate  sound 
vlbrationa  are  shown  by  the  well  known 
'■Brown-Unlvendty  Curv^  of  Profenor  Blak& 


mitting  telenaphically  a  simple 
pceed  of  a  nuidamental  and  its 
or,  simultaneous  musical  tooes  with  their  re- 
spective overtones, — will  necessarily  operate  by 
the  same  process  or  method  as  the  same  or  an- 
other instrument,  when  traDsmiltingtdegrapb- 
ically  tbe  higher  complexities  of  human  speech. 
This  method  will  neoessarUy  be  that  which  has 
beenpalentedbyHr.  Bell  under  tbe  terms  "by 
caudng  electric^  undulations  similar  In  form 


and  patented  In  thoee  t^rma  be  correct  or  not. 
Between  these  different  naes  and  tbe 
tioaa  required  to  accompUdi    each, 
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found  no  new  law,  and  no  new  art,  bnl  only 
degrees  of  mechanical  adaptation  or  develop- 
ment In  appantna. 

Rds  and  Boutaeul  poseeaaed  knowledjte  that 
the  tranemlselon  or  reproduction  of  any  soand, 
simple  or  oompouDd,  in  or  ArougA  any  <f  lit 
mtdiii  U>  vhU»  ttatvrt  haa  giten  eapaatg  U 
tratutnit  Kmjul  tArationt,  moat  be  by  means 
of  vibrations  siniillar  in  arairiitude,  rale  and 
form  to  the  vibrations  Immedialdy  accoroin- 
nying  the  sotmd;  and  this,  too,  whether  the  vi- 
brations be  to-and-fra  motion*  ot  matter,  or  plus 
(-|-)and  minus(— )«Aanff«it'aU«i(rwvtt<»<ra 
tUeine  ettrntU;  and  whether  the  enei^ot  the 
air-waves  themaelvea  is  Uie  actuating  cauM 
(thus  In  a  sense  propagating  itself),  oris  imitat- 
ed bv  some  other  mechanic  action. 

The  knowledge  ot  this  law  Is  claimed  to  bare 
been  given  to  the  world  by  Mr.  Bdl;  and  that 
erroneous  idea  is  the  sole  foundation  for  tbe 
broad  patent  cl^m  under  which  the  reat  of  the 
work!  naa  heretofore  been  excluded  from  prac- 


mechanic  to  make  a  suitable  apparatoi,  and  a 
Boston  syndicate  to  give  it  a  favOTable  intm- 
dnction  to  the  world. 

In  1854-1B64,  the  state  of  knowledge  In  aooos- 
tics,  dectriclW  and  magnetlam  Incloded  oeilala 
fundamental  laws. 

A  Aeavtttet. 

1.  That  sounds  are  propagated  bj  vibntkni 
of  matter. 

%.  That  the  loudness  (rf  any  sound  is  deter- 
mined I7  the  amplitude  of  tbe  vibradon,  or  tbe 
distance  Ihioa^  which  the  idi  particle  mona 
to  and  fro. 

8.  That  the  pitch  of  a  sound  is  determined 
by  tbe  number  of  tlmealn  which  an  air  particle 
will  traverse  thU  amplitude  in  a  given  lime. 

i.  That  dmple  sounds  give  ilmple  periodk 
and  r^olar  vibrations. 

B.  'tbMX  all  sounds  are  compound  wboaa  vibra- 
tkma  are  the  result  of  simultaneous  action  of 
several  simple  tones,  whether  reaulUng  bon 
one  or  from  a  nmnber  of  sounding  bodies. 

6.  That  "qnall^"  peitiUns  to  and  b  pmdl- 
cableofallcompoundaouDda,— of  which  ailica- 
late  speech  Is  one  cbsi;  and  that  the  air  parti- 
cle, in  obeying  tbe  Impulses  of  the  compound- 
sound-prodnclng  causes,  no  longer  tnakei  ihe 
motion  due  to  any  one  of  them,  bnt  anotber 
motion,  which  ia  a  compromise  upon  and  tbe 
algebraic  sum  of  all  their  varying  and  peihapa 
conflicting  impulsee. 

7.  That  quality  is  expreesed  and  lepreaoited 
by  something  In  the  manner  In  which  tbe  vi- 
bration Is  made,  different  from  the  amphlnde 
and  rate,  but  included  within  tbe  amplitnde. 

8.  That  air  vibrations  can  be  taken  np  sad 
re^oduced  by  a  plate  or  diaphragm. 

In  EUetriei^  a»d  Mofftutitm. 
As  will  appear  by  tbe  leferencea  to  the  writ- 
ings of  Boiirseul  and  Rda,  It  was  also  knows 
before  IBM,  and  substantially  pntdbhed  to  the 

i.  That  plal«  oc  membrane  vlbrattons,  d» 
IMC.S. 
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rived  from  air  vibratloni,  can  be  made  to  pro- 
duce Id  a  conductor  electrical  changes  corre- 
tpondlDff  to  the  air  vibrations. 

10.  That  by  the  use  of  an  electro-magnet  and 
a  second  plate,  the  electrical  vibration  can  pro- 
duce another  air  vibration  in  another  place 
corresponding  to  that  which  accompanied  the 
original  sound;  or,  in  other  words,  that  vocal 
and  other  sounds  can  be  transmitted  "  tele- 
graphically, by  causing  electrical  undulations 
Smilar  in  form  to  the  vibrations  of  the  air  ac- 
companying the  sounds."    (Bell's  6th  claim.) 

11.  That  apparatus  capable  to  perform  this 
work  was  devised,  publicly  used,  and  descrip- 
tions thereof,  sufficient  in  law  to  establish  an 
anticipation,  were  made  prior  to  the  year  1874, 
when  Bell  claims  to  have  conceived  the  idea  of 
his  magneto  telephone. 

With  Uiese  ooservations  upon  the  state  of 
knowledge  and  the  arts  before  1861,  we  may 
next  give  attention  to,  . 

Firet,  conception  of  the  art  of  transmitting 
speech  by  electricity. 

The  first  published  conception  of  any  plan 
by  which  speech  might  be  transmitted  over  an 
electric  conductor  and  reproduced  occurs  io 
*  •  L' Illustration  Journal  Univerdel/*  Paris,  1854, 
in  a  communication  by  Charles  Bourseul,  in 
which  he  says: 

"I  have  asked  myself,  for  example,  if  the 
spoken  word  itself  could  not  be  transmitted  by 
electricity;  in  a  word,  if  what  was  spoken  in 
Vienna  may  not  be  heard  in  Paris?  The  thing 
Is  practicable  in  this  way: 

"We  know  that  sounds  are  made  by  vibra- 
tions, and  are  made  sensible  to  the  ear  by  the 
•ame  vibrations,  which  are  reproduced  by  the 
Intervening  medium."  *  *  « 

"Syllables  can  only  reproduce  upon  the  sense 
of  h^urfng  the  vibrations  of  the  intervening 
medium.  Reproduce  predsely  these  vibrations, 
and  you  will  reproduce  precisely  these  sylla- 
bles. *  •  *  I  have  made  some  experiments  in 
this  direction.  They  are  delicate  and  demand 
time  and  patience;  but  the  approximations  ob- 
tained promise  a  favorable  remit." 

In  this  paper,  unpreceded  by  publication  in 
any  scientific  or  other  work,  or  by  any  discov- 
ery or  suggestion,  Charles  Bourseul  suggested 
not  only  an  apparatus  applicable  for  we  con- 
veyance of  sounds,  but  a  principle  of  operation 
which  constitutes  a  necessary  condition  of  the 
telegraphic  transmission  of  speech. 

Both  he  and,  afterwards.  Bell  had  in  view 
the  reproduction,  by  means  of  the  electric  cur- 
rent, of  the  vibrations  which  cause  the  sensa- 
tion of  sound. 

The  following  is  an  ideal  suggestion  of  Boor* 
seul's  plan,  witnout  working  parta: 
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Botmsnl  had  expressly  In  view  the  repro- 
duction of  audi  speciflc  aoonds  as  constituted 
Bitlca]ate  speech.  He  declared  that  spoken 
syllables  cookl  have  their  due  and  desired  ef- 
fect, only  when  the  vibrations  of  the  entire  in- 
lit  U.  8. 


tervening  media  were  snbetantially  like  the  vi 
brations  accompanying  the  spoken  syllable. 

The  subject  under  discussion  was  the  doing 
this  with  an  electric  current  and  wire.  That 
a  transmutation  of  mechanical  into  electrical 
forms  of  action  and  back  again  would  happen, 
was,  therefore,  a  fundamental  condition  of 
every  argument  and  statement. 

In  other  words,  it  was  recognized  and  an- 
nounced as  a  law,  that  the  syllables  could  not 
produce  their  effect  unless  their  vibrations 
were  reproduced  throughout  aU  the  intervening 
media,  including,  of  course,  the  electrical  con- 
ductor and  current 

The  telephone  of  today  could  not  be  better 
described  than,  in  the  terms  of  Bourseul,  att  an 
instrument  hy  means  qfwhicli  spoken  syllables  can 
reproduce f  through  correspondent  vibrations  of 
various  intervening  media,  a  distant  effect  upoD 
the  sense  of  hearing,  equivalent  to  themsdves. 

It  is  of  no  practical  or  legal  consequence  thai 
Rds  was  mistaken  in  his  ffieory  of  the  opera- 
tion of  his  apparatus.  It  is  sufficient  that  he 
gave  such  description  thereof  as  would  enable 
one  skilled  in  the  art  to  accomplish  the  result 
pointed  out— that  of  transmitting  speech. 

TreadweU  v.  Parrott,  8  Fish.  Pat.  Cas.  124; 
Hamilton  v.  Ives,  6  Fish.  Pat  Gas.  244, 258;  8, 
C\  92  U.  S.  426  (28:494). 

In  1861  Reis  says:  "  With  the  above  princi- 
ples as  a  foundation,  I  have  succeeded  m  con- 
structing an  apparatus  with  which  I  am  en- 
abled to  reproduce  the  sounds  of  various  in- 
struments, and  even  to  a  certain  degree  the 
human  voice." 

Reis  and  Bourseul  Publications,  p.  16. 

Rels's  telephone  was  sufficiently  operative, 
according  to  the  statement  in  the  L^t  and 
Reis  papers,  and  the  proofs  in  the  case,  to  have 
sustains  a  patent,  and  to  aovicipate  a  subse- 
quent invention. 

Piekenng  v.  McOuUough,  104  U.  8. 819  (26: 
702);  Woodman  v.  Stimpson,  8  Fish.  Pat  Cas. 

98. 

if  Reis  and  Legat.with  Bourseul,  had  in  1864 
applied  for  a  Unitea  States  patent  with  broad 
cudms  for  the  art  of  transmitting  vocal  and  oth- 
er sounds  telemphicaUy  by  electricity,  in  the 
manner  and  with  the  apparatus  shown  in  the 
Reis-Legat  paper,  can  it  oe  doubted  that  they 
would  have  obtained  it?  Or  that  Bell,  coming 
after  them,  would  have  obtained  more  than  a 
patent  limited  to  his  magneto  apparatus  and 
method? 

Had  they  taken  out  such  a  broad  patent  for 
the  discovery  of  the  "  art "  of  "  transmitting," 
etc.,  "vocal  and  other  sounds,"  can  it  be  sup- 
posed that  any  errors  of  opinion  as  to  the  auto- 
matic or  natural  function  of  the  machine  would 
have  impaired  the  validitv  of  the  patent? 

Saint  Louis  Stamping  Cb.  v.  Quinby,  4  Ban.  & 
Ard.  192. 

Tbe  microphone  consists,  physically,  of  two 
electrodes  pUced  normally  in  contact,  with  a 
slight  pressure,  and  forming  part  of  a  circuit 
supplied  with  a  current  from  a  battery.  The 
principle  of  the  microphone  is  the  principle  of 
a  loose  Joint 

The  following  outline  of  the  operative  parts 
of  the  principal  variable  resistance  transmitten 
may  be  referred  to: 

The  modem  receiver,  by  its  perfection,  like- 
wise reveals  the  perfection  of  the  ancient  Reis 
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Tbe  micropbODe  tnnmiittor  originated  In 
two  places:  In  Germaav  at  tbe  bantH  of  Etels, 
and  in  England  at  tne  banda  of  Piofenor 
HuRbei. 

We  have  here  plctuiee  of  the  Reis-Legat  In- 
■tnimeota. 


1.  The  tone  tnumnltter  oonabti  of  a  conical 
tnbe  about  fifteen  oentimetres  In  length, baTisg 
a  front  openins  of  about  ten  oeodmetres  and  a 
rear  opNung  of  about  tour  centtmetrea, 

3.  The  narrow  end  of  the  conical  tube  is  cot- 
end  with  a  collodion  membrane. 

8.  A  curved  lever  edia  luspended  in  such  a 
way  that  one  end  of  the  lever  rests  on  the  col- 
lodion membrane  and  tbe  other  reete  against 
tbe  springy,  and  Is  to  be  " ktpt  tn  dt^rieal 
eonnwUon"  with  the  metallic  conductor. 

A.  The  proper  lengths  of  tbe  respective  arms 
of  tbe  lever  e  e  and  »  d  are  not  given,  but  it  la 
•aid  that  tbej  are  to  be  regulated  by  the  laws 
of  the  lever. 

S.  Tbe  object  to  be  attained  Is  named.   It  U 


"In  order  that  tbe  least  tnotkm  at  ^  (tti«  mem- 
brane) "maj  operate  with  greater  eSect  at  i" 
(contact-point). 

8.  "It  Is  also  desliable  that  the  levn  itaeU 
be  made  as  ligbt  as  poealble  lAat  it  ma^foOam 
tbe  movements  of  uie  membraDe."  "Arijr  is- 
accnrac;  In  the  operation  of  tbe  lem  e  d  in 
this  respect  will  [»odnce  falae  tone*  at  tbe  r»- 
ceivlnsretation. " 

7.  When  In  a  state  of  rnt  the  contact  at  d  f 
i>  cloeed,  and  a  delicate  spring  »  ntalntaiDs  the 
lever  in  tliis  position.  With  slight  changes  in 
consiructloa  tbe  Rels-Legat  instruments  will 
succesf  uUy  transmit  speMh. 

The  proofs  concerning  the  Rels  instruments 
maj  be  summed  np  aa  follows: 

1.  Anj  instrument  capable  to  tranamit  looei 
having  quality  is  tbeorelicallj  capable  to  trans- 
mit articulate  speech 

%.  The  ReiB  inatnimenlsarecapahle  to  tram- 
mlt  tones  having  qualitj;  to  wit,  musical  tones 
of  tbe  voice,  tones  of  various  musical  Instm- 
menls,  and  chords  consisting  of  two  or  more 
simultaoeously  sounded  notes. 

8.  The  Beis  Instruments  were  devlsnd  for 
the  transmission  of  articulate  speech. 

1.  The  liels  InBtnimenIs  did  transmit  wonla 
and  aeulences  in  tbe  hands  of  Reis  and  of  others 
Id  bis  time. 

S.  The  Reis  instruments  will  now,  using  bla 
transmitter  and  receiver  together, '  talk,"  tboo^ 
with  unr«rlainty. 

B.  Tbe  Reis  transmitter  will  transmit  ckariv 
and  well  when  united  to  a  good  receiver,  eucn 
as  the  HcDoDough,  or  Bell  magneto  receiver 

7.  Tbe  Reis  apparstua  entire  will  "  talk ' 
well,  when  modified  in  mechanical  coostrue- 
tion,  without  the  addition  of  any  elamctit  Mt 
already  there. 

8.  Whenever  and  wherever  tbe  Reia  inatra- 
□icnt  hus  tnlked,  or  can  bo  made  to  talk,  K 
avails  of  B  natural  method  beingthe  same  whieb 
Hr  Bell  has,  under  a  name  and  descriptfaio, 
tbefltneMof  which  appears  aayet  lac^ble 
of  verification,  claimed  aod  pMenled. 

Upon  this  state  of  facts,  concerning  the  art 
of  tnmsmlttiog  speech,  before  l(r74,  it  becomes 
materia)  to  inquire.  When  Is  an  art  dlaooveirft 

To  conceive  that  a  new  thing  can  be  done; 


create  suitable  appaiatus— although   soitaUa 
only  In  allmlted  degree:  to  use  tbe  apparatus, 

J  purpoafr— tbourt 

publiih  the  ivsult 


ily „--.    -   -- 

id  succeed  in  tbe  avowed  pi 
only  in  a  limited  deme;  to  pul 
wltn  sufScienI  speciocatton  to  reveal  tbewfai^B 

Siurpose,  and  put  the  world  fairly  upon  further 
nquiry.—appeara  to  take  tbe  doing  of  that 
special  thing  out  of  tbe  cat^toiy  o<  the  undis- 
covered arts. 

From  that  stage.  In  the  development  of  that 
art,  it  would  seem  that  Inventioc  and  diacovesy 
roust  be  deemed  limited  (by  tbe  state  of  Ibe  art) 


This  difference  between  the  discovery  of  an 
art  and  the  perfected  practice  tlmeof  is  what 
the  court  la  called  on  in  this  case  to  ckariy  dia- 
tinsuish. 

Bouiaeul  had  in  1B54,  by  pure  fotce  of  rea- 
son, predicated  tbe  capacity  of  etectrtdtr  lo 
".speech;  bad  forroulsied  a  general «x- 
t&  the  law  of  such  banamisauM,  wbi«A 
lit  C.  %. 


prealona 


1887. 
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!■  DOW  found  to  indiide  and  be  harmonious 
with  all  the  paiticolan  of  oar  present  state  of 
knowledge;  and  had  suggested  an  apparatus. 

Beis  hSd  in  1861  pursued  the  law  ox  acousti- 
eal  action  and  dfects  to  a  fuller  extent;  had 
made  an  electrical  machine;  bad  challenged  and 
solicited  nature  to  act  within  the  electrical  and 
hJddfln  part  of  the  operation  (according  to  her 
own  laws  whatever  they  miffbt  be);  had  received 
m  favorable*  thous^  ffrudging  and  capricious 
ffttponse;  and  baa  puolisbed  to  the  world  that: 
"With  the  above  principles  as  a  foundation,  I 
have  succeeded  in  constructing  an  apparatus 
with  whidi  1  am  enabled  to  reproduce  the  tones 
of  various  instruments,  and  even  to  a  certain 
extent  the  human  voice." 

From  this  time  it  woi  not  (fpen  to  Mr.  Bell  to 
4ieeo9er  tpeech  trammiseiona*  a  new  art. 

The  fifth  claim  is  a  claim  for  the  electrical 
transmission  of  speech  under  the  form  of  a 
description  of  how  nature  does  it. 

This  may  be  likened  to  a  daim  for  raising 
wheat  by  the  germination  of  the  seed  of  the 
plant,  leaving  mankind  free  to  produce  wheat 
oy  all  other  methods. 

In  fact,  what  Mr.  Bell  has  discovered  is,  not 
that  dectrical  undulations  can,  but  that  they  do, 
tranonit  sounds  by  conforming  themselves  to 
the  characteristics  of  the  energy  which  creates 
the  sound,  and  that  they  will  do  this  in  no  other 
wav.    This  is  a  sdentinc  fact 

Thus  considered  he  has  been  aHe  to  monopoUu 
«  n/otwral  force  and  patent  a  eeientiflefact. 

Considering  that  the  process  rests  upon  the 
existence  of  electrical  undulations  which  are 
similar  in  form,  etc.,  it  is  now  and  without 
argument,  at  this  place,  submitted  that  no  one 
of  the  famous  process  cases  has  decided 
anything  which  will  Justify  a  patent  upon  a 
process  or  condition,  the  enstence  of  which  is 
inoipable  of  proof. 

That  speecn  cannot  be  transmitted  when  the 
current  is  not  continuous  is  not  proved. 

That  undulations  in  continuous  electric  cur> 
leots  occur  when  speech  is  transmitted  is  also 
not  proved. 

Proof  thus  qualified  and  doubted  is  not  ade- 
<Ioate  to  support  ajudidal  Judgment  (affecting 
Important  property  ri^ts),  that  the  electnc 
current  used  in  a  microphonic  telephone  trans- 
anitter  Is  either  continuous  or  undulatory. 

Prevloas  to  1807  Doctor  Horace  S.  Wricht, 
of  Edinbui^rii,  Scotland,  used  an  inducuon- 
coO  as  an  adjunct  to  a  sound-transmlttlnff  ap- 
paratus in  connection  with  a  Reis  trannmtter. 

A  Wright  condenser  will  transform  electrical 
variations,  or  undulations,  similar  in  form  to 
the  sound-waves,  into  corresponding  sonorous 
Ttbratlons,  and  thereby  produce  sounds  and 
articulate  qieech. 

Dr.  Van  der  Weyde  at  an  early  date  con- 
structed a  number  ox  instruments,  which  he  ex- 
hibited at  a  meeting  of  the  Polytechnic  Olub  of 
the  American  Institute,  in  Cooper  Union  Janu- 
ary 7, 1860.  On  that  occasion  the  experiments 
were  confined  to  the  reproduction  of  the  human 


Thus  we  have  the  modem  microphone  in 
eteiual  use  in  this  country,  acoordinff  to  the 
modem  method,  long  prior  to  the  Bell  patent 
Aod  to  any  pretense  of  Bell's  invention  or  oon- 
ceptloD. 

i)n  the  8th  day  of  April,  1870,  British  Let- 
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ters  Patent  were  granted  to  Yarley.  The  Yai^ 
ley  condenser,  eonetrueted  a$  in  Mr,  YarU^s 
patent,  i$  capable  ef  reproducing  neeeh. 

His  unduIaUons  are  Just  what  Bell's  are,  since 
they  wiU  tranemit  epeeeh. 

There  is  no  substantial  difference  between  an 
undulatoiy  current  such  as  produced  by  the 
apparatus  of  Mr.  Yarley,  and  an  undulatory 
current  created  or  generated  by  an  apparatus 
constracted  in  acconlance  with  figure  7  of  said 
Bell  patent 

The  art  of  creatin|g  such  undulations  is  one 
generic  art;  which  in  its  specific  branches  de- 
mands no  new  principle,  but  only  greater 
mechanical  adaptation. 

The  instmmeots  constracted  by  Mr.  James 
W.  McDonough  and  used  by  him  in  the  year 
1875.  for  the  Iranemieeion  and  reproduction  of 
articulate  speech,  contained  all  the  vital  and  es- 
eential  elements  of  the  telephonic  apparatus  now 
in  commercial  use. 

Prior  to  Bell,  McDonough  constructed  an 
apparatus  capable  of  transmitting  and  repro- 
audng  articulate  speech,  and  set  forth  in  his 
application  for  letters  patent,  that  that  was  the 
object  of  his  invention. 

In  the  winter  of  1866  and  1867,  Elisha  Gray 
constracted  an  instrament  for  transmitting 
tones.  Apparatus  shown  and  described  in 
British  Letters  Patent  Na  2646,  dated  July  28, 
1874. 

The  apparatus  shown  in  figure  4  of  Gray*s 
Britidi  Patent  contains  a  common  or  universal 
receiver  capable  of  responding  to  all  kinds  of 
tones,  and  consequently  cfreprodueing  articulate 
spMeA.  This  receiver  is  essentially  m  Magneto 
Telephone, 

Gray's  American  patents  166,095  and  166,096, 
dated  July  27, 1876,  described  a  method  of  pro- 
ducing electrical  vibrations  in  a  closed  circuit 
and  reproducing  them  upon  a  common  or^uni- 
versal  receiver. 

Professor  Geo.  F.  Barker,  an  eminent  physl* 
cist,  says:  "Gray,  therefore,  seems  to  have  been 
the  fkrk  to  formulate  distinctly  the  conditions 
necessary  to  transmit  the  form  tf  the  sound-wave 
deetrically  through  a  wire,  emd  to  devise  a  praO' 
tieal  manner  tf  accomplishing  it," 

Gray's  invention  anticipated  Bell's  first  ps^ 
tent.  Bell's  patent  Is  for  a  multiple  telegnmh 
or  for  a  singing  telegraph  or  telephone  for 
multiple  telemph. 

If,  however.  It  can  be  claimed  that  the  first 
patent  is  a  patent  for  anything  beyond  the 
multiple  telegraph,  we  submit  that  it  cannot  be 
constraed  as  a  patent  for  anything  but  a  masme- 
to-electric  telephone,  and  that  the  "method^*  of 
the  fifth  diUm  ii  the  method  of  a  magneto-elec- 
tric telephone. 

If  the  claim  is  given  the  broad  constraction 
asked  for  tt  by  the  complainant.  It  would  be 
void,  as  a  patent  for  a  theorv. 

There  Is  another  aspect  ox  this  patent,  pur- 
suant to  which  we  submit  It  must  be  held  void 
as  a  patent  for  the  new  art  or  process  of  trans- 
miuins:  speech.  That  art  or  process  is  not  de- 
scribed in  the  patent. 

In  Wakeman  v.  Corcoran,  L.  R.  18  Ch.  Div. 
65,  the  familiar  rule  of  hiw  is  stated  that  "the 
specification  of  a  patent  Is  bad  if  a  skilled  me- 
cnanic  would  not,  without  performing  a  series 
of  eiperiments,  be  able  to  oonstract  the  machine 
from  the  descr^on.**  And  on  page  72,  JiMiMi 
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twifig  in  a  00&  of  wire,  and  that  coil  of  wire 
havinff  its  ends  Joined  together  so  as  to  make  a 
complete  metal  lie  circuit  for  the  battery  current 
which  flows  from  the  battery.  When  a  current 
flows  from  the  battery  it  flows  spirally  around 
those  two  pieces  of  iron,  commonly  called  cores, 
and  that  makes  them  magnets.  So,  there  are 
two  magnetSi  one  on  the  \ett  and  Uie  other  on 
the  right,  and  each  magnet  has  a  coil  of  wire 
snrrounAng  it,  and  those  coils  are  joined  elec- 
trically t<Mpether  so  as  to  make  one  circuit. 

One  coil  is  a  transmitter,  and  the  other  is  a 
receiver  coU.  But  either  coil  is  a  transmitter, 
and  either  is  a  receiver,  as  it  may  be.  Opposite 
each  magnet  there  is  a  diaphragm,  which  dia- 
phragm is  made  of  iron  in  the  diafzrram.  It 
was  known  lone  before  Bell's  time  that  if  you 
move  a  piece  of  iron  towards  a  magnet,  which 
magnet  nad  a  coil  of  wire  around  it,  you  would 
thereby  induce  an  electrical  current  in  that  coil 
of  Wire.  If  you  moved  it  away  from  that  mag- 
net, you  would  thereby  induce  a  contrary  cur- 
rent in  that  coU  of  wire. 

Bell's  method,  in  his  patent  of  1876,  is:  first, 
sound;  deeond,  magnet;  third,  currents  (in  the 
plural)  vibrating  alternately  from  left  to  right 
and  from  right  to  left;  fourth,  magnet;  ^Ih, 
sound. 

That  is  the  full  length  and  breadth  of  this 
daim,  and  nobody  can  infriDice  the  Bell  patent 
unless  you  find  in  the  alleged  infnnging 
metiiod:  fint,  sound;  converted  into,  second, 
magnetic  energy;  that  converted  into  electric 
currents;  those  currents  converted  again  into 
magnetic  energy;  and  that  second  magnetic 
energy  converted  into  sound-waves. 

•when  the  Reis-Bell  is  operated,  what  hap- 
pens is  that  the  energy  of  the  sound-waves,  act- 
ing upon  the  Keis  diaphragm,  varies  the  ener- 
gy of  the  left  hand  magnet,  just  exactly,  in 
substance,  as  the  energy  of  the  sound-waves 
acting  upon  the  diaphragm,  in  figure  4  (Bell), 
varies  the  energy  of  the  left  hand  magnet.  That 
varying  energy  of  that  magnet  sets  up  those 
precise  currents  of  Bell  in  the  line- wire.  Those 
currents  traverse  the  circuit  just  as  in  BelL 
Those  currents  influence  the  right  hand  mag- 
net just  as  in  Bell;  and  that  right  hand  magnet 
causes  the  second  diaphragm  to  vibrate  just  as 
in  BelL  So,  the  Reis-Bell  method  is:  Jhst, 
sound;  and  then,  ieeond,  the  Reis  current;  but 
that  current  is  used  to  vary  the  energy  of  a 
magnet  merely,  which  magnet  induces  these 
vibrating  plus  and  minus  currents  which  are 
precise  facsimiles  of  Bell,  differing  solely  in 
degree.  They  are  stronger  and  better  adapt^rd 
for  the  purpose;  otherwise  they  resemble 
Bell's  currents  exactly.  The  interposition  of  a 
magnet,  or  of  a  half  dozen  magnets,  does  not 
alter  the  principle.  It  does  not  alter  the  method 
in  any  way.  % 

An  induction-coil  is  shown  in  the  diagram  in 
figure  5  and  figure  6.  The  induction-coil  is  a 
core  of  soft  iron,  with  a  coil  of  wire  around  it; 
and  that  cofl  of  wire  is  connnected  to  a  batterj^ 
80  that  the  current  vdllpass  through  that  coil 
—that  primaiy  coiL  There  is  another  coil  of 
wire  around  the  first  coil,  and  that  secondary 
coil  is  the  induction-coU,  because,  whenever 
the  maenetism  of  the  core  varies  a  current  is 
induced  in  that  secondary  coil.  In  practice 
the  secondaiy  coil  is  larger,  a  good  deal,  than 
the  primary  coiL 
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In  figure  5,  one  of  the  coils  goes  to  Hne,  snd 
is  in  circuit  with  the  right  hand  magnet,  while 
the  smaller  coil  goes  to  oatteiy,  so  that  the  cur- 
rent from  the  battery  flows  Unnougfa  the  cde& 
trodes,  governed  by  the  diaphragm,  tiuou^  t 
short  circuit,  and  through  ue  smaU  coQ  back 
to  the  battery  again. 

All  that  the  electricity  does  is  to  vmiy  the 
magnet  in  the  secondary  coil,  and  as  the  mag- 
net in  the  secondary  coH  varies,  currents  are 
induced  in  that  coil  by  the  variation.  Profes- 
sor Wright  took  a  Reis  instrument,  and  pre- 
pared it  as  shown  in  figure  5,  except  that  he 
had  no  magnet  on  the  nght  hand  end  of  figure 
5,  but  he  had  what  is  caBed  a  condenser. 

Mr.  Elisha  Gray  and  Mr.  Yariey  also  trans- 
mitted the  pitch  of  a  tuning  for£  and  other 
soimds;  but  they  did  not  attempt  apparently, 
or  succeed  if  they  did,  in  using  the  energy  of 
the  speech- waves  to  set  the  apparatus  in  mo- 
tion. 

The  defendant's  apparatus  I  have  called  the 
Reis-Dolbear;  that  is  figure  6  of  the  dis^^iam, 
It  will  be  seen  by  the  di^^m  that  the  energy 
of  the  air-waves  acts  upon  the  diaphragm 
which  we  say  is  a  facsimile  ot  the  I&is  ms- 
phragm;  that  the  vibrations  of  ^e  air-wave 
move  that  diaphragm  just  exactly  as  they  do  in 
Reis;  that  the  diaphragm  controls  the  voltaic 
or  battery  current  just  exactly  as  in  Reis;  and 
that  variations  in  that  current,  caused  by  the 
varying  pressure  of  the  electrodes  one  upaa  the 
other,  vary  the  magnetic  ener^  of  a  magnet, 
just  exactly  as  in  the  commercml  telephone. 

The  first  step  in  the  Bell  method  is  the  vair- 
ing,  by  force  of  the  air- waves,  or  of  the  souno- 
waves,  of  the  enerr^  of  a  magnet.  Dolbear*! 
first  step  is  much  ue  same.  But  here  the  re- 
sembhmce  ends.  That  is  the  only  likeness, 
the  sole  likeness,  between  the  Bell  method,  ss 
I  have  described  it,  and  the  Dolbear  method. 
That  is,  that  the  energy  of  the  air- waves  in  both 
may  properly  and  fairly  be  said  to  vaiy  the 
energy  of  the  magnet  Now,  how  to  utilize 
that  varying  magnetic  eneigy.  Bell  utilized  it 
by  producing  plus  and  minus  currents.  Dolbear 
produces  no  currents  whatever,  on  the  line. 
He   produces   simply   variations   of  electric 

Sressure,  or  in  electric  tension,  or  electric  con- 
ensations  and  rarefactions. 

The  Dolbear  line  is  an  open  circuit  of  neces- 
sity. The  Bell  line  is  a  closed  circuit  of  neces- 
sity. That  is  a  radical  difference.  The  clco- 
trie  condition  of  the  Dolbear  Hue  is  radically 
unlike  that  of  Bell;  and  the  Dolbear  receiver  is 
radically  unlike  that  of  Bell  and  is  not  a  known 
substitute  for  Bell's  receiver,  but  wholly  un- 
known, and  not  in  use  for  any  purpose  wha^ 
ever  until  Dolbear's  discovery  that  that  con- 
trivance would  produce  speech. 

In  figure  6  the  secondary  coil  is  veiy  much 
1ar5er  than  in  figure  5.  That  secondary  coil 
is  the  generator  of  the  electro-motive  force. 
Electro-motive  force  means  electrical  pressure, 
tension,  or  head. 

To  that  plus  end  of  the  coil  a  vrire  is  attsdh 
ed;  to  that  minus  end  of  the  coil  a  wire  is  st* 
tached.  So  far  it  is  exacUy  like  Bell's.  But 
those  wires  do  not  join  anywhere,  do  not  toocb» 
are  not  in  electrical  contact  anywhere.  Tbey 
must  join,  thev  must  touch,  tney  must  be  b 
electrical  contact  in  BelL  In  BeO  they  must 
be  joined  by  a  coiL    Why?    Because  the  cor- 
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reDt  muflt  flow  tplnlh'  around  the  soft-iron 
core.  Id  order  to  do  Bell's  work  they  must 
flow  from  left  to  right,  and  again  from  right 
to  left,  rapidly  alternating. 

Dolbear  relies  upon  electrical  attraction  pure 
and  simple.  That  feature  of  what  is  called 
electricif^  is  what  Bolbear  has  utilized,  and 
utilized  for  the  first  time  in  the  world  for  any 
purpose  whatever,  excepting  only  in  the  lab- 
oratory. It  is  therefore  not  a  known  substi- 
tute, or  any  thing  like  a  known  substitute  for 
the  way  in  which  Bell  used  electrical  currents. 
This  condenser  differs  from  any  other  con- 
denser ever  used  for  purposes  of  sound,  in  that 


u  it  be  true  that  the  BeU  method  iB,ftnt, 
sound;  meand,  magnet;  third,  currents; /(Tur^A, 
mafoet;  fifth,  sound — ^then  It  seems  to  follow, 
without  need  of  any  other  or  further  ar^meot, 
that  the  Dolbear  method  does  not  infnnge. 

It  is  true  that  in  the  Dolbear  metbod  a  vol- 
taic current  is  made  similar  in  form  to  sound- 
waves, by  the  energy  of  the  air  vibrations  in  tbe 
transmitter,  but  that  voltaic  current  is  not  uti- 
lized to  transmit  speech,  but  only  to  vary  the 
magnetic  energy  of  a  magnet;  and  that  varying 
magnetic  energy  is  util&ed  in  Dolbear  in  a 
way  radically  unlike  any  way  ever  known  be- 
fore; and  especially  unlike  anything  ever 
pointed  out  by  Bell. 

All  that  Dolbctfur  uses  |in  his  secondary  coU 
and  line  are  variations  of  electric  pressure;  and 
thoee  variations  of  electric  pressure  do  not  pro- 
duce currents,  as  in  Bell;  they  are  not  for  the 
purpose  of  producioff  currents,  but  they  are 
simply  variations  in  dectrical  pressure.  And 
it  is  undisputed,  practically,  in  tbis  case  that 
DO  man  before  Dolbear  ever  had  any  concep- 
tion whatever  of  an^  such  electrical  variations, 
or  of  any  way  of  using  tbem. 

Dolbear  had  Just  as  good  a  right  as  Bell,  to 
flnd  out  a  metbod  of  transmitting  speech  tele- 
graphically by  electricity.  Dolbear  has  made 
an  independent  invention  and  discovery  rad- 
ically unlike  anything  shown  to  him  by  Bell, 
radically  different  from  anvtbing  suggested  or 
hinted  at  hi  Bell,  and  like^Bell  only  in  tbe  ul- 
timate result 

The  electric  pressure  in  the  Bell  line  is  meant 
to  do  nothing  out  make  a  current. 

A  conduit  connecting  the  two  ends  of  the 
eenerator  is  the  very  essence  of  Bell;  but  there 
Is  no  conduit,  or  anything  resembling  a  con- 
duit in  Dolbear. 

In  tbe  speaking  tube  the  mouth  vibrates  one 
end  of  the  air  column,  and  the  ear  is  at  the 
other  end  of  the  air  column.  There  is  no  mo- 
tion of  tbe  air  from  the  mouth  to  tbe  ear,  but 
only  a  vibration  of  the  entire  column.  There- 
fore there  is  a  pressure,  and  a  less  pressure,  and 
a  greater  pressure,  and  a  constantly  varving 
pleasure,  in  the  chamber  of  the  ear.  And  ab- 
solutely all  that  speech  consisU  of  are  those 
vibrations  of  pressure  upon  the  drum  of  the 
ear. 

The  commercial  value  of  BeD's  invention 
was  triflingp  because  of  tbe  weakness  of  the 
currents.  In  the  course  of  time  other  inven- 
(ora  added  to  that  the  Reis  apparatus;  and  nine- 
ty-seven per  cent  of  all  the  modem  telephones 
of  today,  now  in  use,  are  in  fact  the  Reis-Bell 
telephones  and  are  not  the  BeU  telephones. 
That  is  figure  5.    That  is  to  say,  the  transmlt- 
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ting  portion  of  every  commercial  telephone  has 
beoi  a  servile  copy  of  the  Reis  apparatus,  and 
the  rest  of  it  a  copy  of  the  Bell  apparatus. 

The  Dolbear  telephone  is  not  the  Reia-BeO, 
but  is  the  Reis-Dolbear. 

Me$ir$.  Grosrenor  P«  Lowrej*.  WTieeUr 
H.  Peekliam  and  H.  D.  DonrMy,  for  the  Mo- 
lecular Ck>mpanv; 

"Vocal  sounds"  and  '* articulate  speech" 
were  not  convertible  terms  in  the  telegraphic 
art  at  the  date  of  Bell's  patents. 

The  "vocal  sound"  of  multiple  telegraphy 
was  understood  to  be  a  mere  musical  note, 
sounded  at  an  agreed  pitch,  and  had  no  refer- 
ence to  articulate  sounds. 

Vocal  9ound  is  the  utterance  of  a  sound  of 
voice,  and  is  common  to  all  animals  who  possess 
the  or^an  of  voice. 

Articulate  speech  is  the  senes  of  Bounds  and 
notes  uttered  %n  arbitrary  sequence  to  expreu 
ideas, 

Tbe  art  of  reproducing,  in  any  manner,  vocal 
or  other  sounds  and  articulate  speech  is  one  art 

When  the  reproduction  of  either  class  of 
sounds  employs  the  electric  current,  the  nat- 
ural modus  operandi  is  that  changes  in  the 
strength  of  the  current  occur,  which  in  degree 
and  rapidity  of  succession  correspond  sutistan- 
tially  to  the  air  vibrations  of  the  spedflc  sound 
or  sounds  being  transmitted.  These  changes 
are  now  commonly  called  imdulations. 

There  are  only  two  ways  or  "  methods,"  so 
far  as  is  yet  known,  for  producing  the  changes  of 
current  needed  in  the  practice  of  the  art  of  re- 
producing or--as  it  is  erroneously  caUed— 
transmitting  sounds  telegraphically,  viz: 

1.  By  varying  the  initial  or  electro-motive 
force  of  a  current 

2.  By  varying  the  resistance  to  the  flow  of  a 
current,  without  varying  its  initial  or  electro- 
motive force. 

These  two  ways  of  producing  the  needed 
changes  constitute  two  distinct  and  different 
methods  of  practicing  the  art  of  "  transmitting 
vocal  or  other  sounds"  (and  also  articulate 
speech)  "telegraphically,"  by  causing  electrical 
undulations  similar  in  form  to  the  vibrations 
of  the  air  accompanying  the  sounds. 

The  first  method  to  that  figured  in  Mr.  Bell's 
patent  by  a  drawing.  By  this  method  the 
efficient  current— that  is,  the  particular  current 
which  affects  the  receiver— is  generated  in  the 
transmitter  by  ma^etic  action;  and  is  efficient 
by  reason  of  variations  in  its  initial  force, 
called  electro-motive  force. 

This  is  called  the  magneto  method. 

When,  instead  of  a  permanent  magnet,  a 
battery  is  employed  to  magnetise  tbe  magnet  it 
is  called  a  magneto-electric  method,  Tbe  second 
metbod  is  that  employed  by  the  defendants,  and 
by  the  complainants. 

By  this  method  a  current  of  constant  electro- 
mottve  force  is  generated  in  a  chemical  battery, 
and  is  made  effective  for  work  in  telephony  by 
the  introduction  of  a  varying  degree  of  resist 
ance  to  its  flow  through  the  circmt;  which  va- 
riation of  resistance  may  meet  it  anywhere 
between  the  battery  and  the  receiver. 

This  is  the  variable  resistance  method. 

1.  The  variable  reslstaiice  method  requires, 
like  the  magneto-electric  metbod,  but  one  cir- 
cuit, althou£^  two  circuits,  called  primary  and 
seoondaiy*  are  used  in  commercial  tramness 
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force  or  law,  operating,  or  which  can  be  made 
to  operate,  on  matter,  will  not  entitle  the  dis- 
coverer to  a  patent.  It  is  only  where  the  ex- 
plorer has  gone  beyond  the  mere  domain  of 
msooyery  and  has  laid  hold  of  the  new  principle, 
force  or  law,  and  connected  it  with  some  par- 
ticular medium  or  mechanical  contrivance,  by 
which,  or  through  which,  it  acts  on  the  mate- 
rial world,  that  he  can  secure  the  exclusive 
control  of  it  under  the  Patent  Act" 

McrUm  V.  il^  Tork  Bye  Infirmoflry,  6  Blatchf . 
121;  BurraU  v.  Jeioett,  2  Paige,  148. 

He  is  the  inventor  and  is  entitled  to  the  pa- 
tent who  first  brought  the  machine  to  pertec- 
tion,  and  made  it  capable  of  useful  operation. 

Agaioam  Woolen  Co,  v.  Jordan,  74  U.  8.  7 
WfUi.  602(19:181);  WhiteUyv.  Bwtyne,  Id.  687 
(19:  200.) 

Until  the  invention  is  perfected  and  adapted 
to  use,  it  is  not  patentable  under  the  patent  laws. 

Seymour  v.  Oeborne,  78  U.  8.  11  Wall.  552 
(20:41);  (yBeitty  v.  Moree,  56  U.  S.  15  How.  62 
(14:601);  Burr  v.  Duryee,  68U  8.  1  WalL  531 
(17:650). 

Granting  their  validity,  what  construction 
shall  be  ^ven  to  Letters  Patent  No.  147,469, 
granted  to  Mr.  Bell,  March  7,  1876,  and  in 
particular  to  the  fifth  claim? 

The  whole  fabric  of  Bell's  reasoning,  by 
which  he  has  anived  at  certain  advantageous 
conclusions,  is  based  directly  upon  the  posses- 
don,  by  the  "undulatory"  current,  of  the  very 
SiaUties  which  alone  characterize  the  magneto- 
ectric  current 

Bell's  statement  that  this  "  present  invention 
consists  in  the  employment  of  a  vibratory  or 
undulatory  current  of  electricity,  in  place  of  a 
merely  intermittent  one,  and  of  a  method  of 
and  an  apparatus  for  producing  electrical  undu- 
lations upon  the  line- wire,"  is  thus  clearly 
seen  to  be  a  statement  made  directly  in  the  ex- 
ecution of  the  purpose  he  had  form^  to  patent 
"  the  use  of  the  magneto-electric  current" 

The  newly-described  current  of  varying  re- 
sistance has  not  been  claimed  by  Bell,  in  his 
patent,  for  use  in  the  transmission  of  speech, 
Dut  for  multiple-telegraph  purposes  alone. 

Moreover,  the  modue  operandi  of  the  newly- 
described  current  of  varying  resistance  when 
employed  in  the  transmi^on  of  speech^  is 
wholly  different  from  that  of  the  magneto- 
electric  current  under  similar  circumstances. 

Everything  points  to  the  conclusion  that 
Bell  appropriatea  to  himself  the  ideas  set  forth 
by  Mr.  Gray  in  his  caveat    First,  by  means  of 
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the  new  passage  and  claim  interjected  into  hte 
patent;  and  secondly,  by  embodying  in  the 
construction  of  instruments,  both  the  vaiyiDg 
resistance  and  the  magneto,  and  instmmeota 
through  which  he  for  the  first  time  transmitted 
articmate  speech. 

Menn,  m  N  lHeker$on,  Chauneey  Smithy 
and  James  J.  Storrow*  for  the  American 
Bell  Telephone  Ck)mpanv: 

The  charge  of  forgery  has  been  made,  f uU j 
and  elaborately  in  two  of  the  briefs  for  tlie 
Overland  and  Drawbaugh  Companies. 

A  forgery  committed  on  the  paper  in  the 
Patent  OfiSce,  besides  an  interpolation;  and 
that  the  papers  were  twice  stolen  from  the  files 
in  the  Patent  Ofl9ce,  taken  away,  and  new  pa- 
pers put  in  place  of  them  as  and  for  the  origi- 
nals. 

There  has  never  been  in  this  case,  up  to  last 
week,  an^  hint,  any  charge,  any  insinuation, 
any  suspicion  of  such  a  crime  as  is  now  charged. 
There  is  no  such  issue  made  in  the  case;  I  mean 
no  issue  which  called  upon  us  to  put  in  aox 
evidence  bearing  upon  such  charges.  It  is  a 
new  thing. 

Bell,  before  he  went  to  Washington  in  Feb- 
ruary, 1875,  knew  the  substance  of  Gray's  in- 
vennon,  because  Gray  had  been  describmg  it 
in  the  newspapers;  not  the  speaking  telephone, 
but  the  harmonic  multiple  telegraph. 

Bell,  in  the  fall  of  1875,  maae  a  draft  of  a 
specification  for  his  patent  The  description 
which  he  wrote  of  that  in  the  faU  of  1875  stands 
to-day  in  the  patent  exactly  as  he  then  wrote  it 

He  completed  his  American  application  in 
JanuaiT,  1876.  The  production  of  the  certified 
copy  of  the  application  itself  from  the  files  of 
the  OflSce  has  that  clause  exactly  as  it  stands  in 
the  patent 

That  sort  of  way  of  producing  undulations — 
by  varying  Hie  resisianee^wta  not  new  m  Mr. 
Bell's  mind  at  that  time.  His  letter  of  &lay  4, 
1875,  had  said  that  he  feared  that  the  magneto 
mode,  that  is,  by  vibrating  an  armature,  would 
give  currents  which  would  be  too  feeble  to  be 
practically  useful,  and  therefore  he  thought 
the  true  way  would  be  to  use  a  battery  current, 
which  can  be  made  as  strong  as  is  desired. 

As  early  as  May  4, 1875.  Bell  had  conceived 
of  the  variable-iesistance  plan  as  the  equiva- 
lent of  the  magneto  plan  for  the  transmission 
of  speech.  The  charges  that  are  made  against 
Bell  are,  that  the  paper  which  he  filed  <m  Feb- 
ruary 14, 1876,  as  his  application,  wis  a  copy 
of  the  George-Brown  specification  as  written 
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In  1875;  and  that  the  application  so  filed  did  not 
have  this  Tariable-ren^nce  idea  in  it  The 
application  waa  filed  on  the  morning  of  Febra- 
ary  14,  Gray'a  caveat  was  filed  on  the  afternoon 
of  February  14. 

Bell  was  not  hi  Washington  that  week  at  alL 
The  charge  is  that  Messrs.  PoUock&  Bailey  got 
a  dishonest  siffht  of  Qray'a  caveat,  found  the 
liquid  transmitter  in  it,  determined  to  steal  the 
idea  for  BeU,  did  so,  abstracted  from  the  files 
of  the  Oflloe  half  a  dozen  sheets,  more  or  less, 
of  Bell's  pending  application,  wrote  the  stolen 
idea  in,  returned  the  sheets  and  sewed  them  up 
again,  and  let  them  stand  as  if  they  were  the 
honest  original  application. 

The  next  charge  is  an  intimation  that  the  ex- 
aminer in  charge  of  that  room  was  in  collusion 
with  them  and  aiding  them. 

Now  the  veiy  first  action  of  that  examiner 
was  to  say,  "Gray's  caveat  Is  here,  and  you 
cannot  have  your  patent."  These  men,  who 
owned  him  body  and  soul» — that  is  the  insinu- 
aticm, — were  blocked  by  him  at  the  very  first 
thing  he  did. 

Qray  never  proceeded.  He  had  never  made 
an  instrument  in  accordance  with  his  caveat. 
All  the  acts  of  the  examiner,  therefore,  were 
pointedly  in  favor  of  Qray.  The  next  part  of 
the  charge  Is,  that  after  Messrs.  PoUock  & 
BiJley  had  committed  this  theft  and  interpola- 
tion. Bell  came  to  Washington  and  they  then 
told  him  what  thev  had  done  and  he  ratified 
It  and  approved  of  it.  This  is  all  their  imagi- 
nation. There  is  not  a  word  of  any  such  thing 
in  the  testimony,  not  a  suggestion  of  it  any- 
where until  last  week.  Tbey  say  Bell  then 
went  to  the  Patent  Ofllce  and  changed  "tone" 
to  ^'note"  etc  There  are  over  thii^,  so  they 
pfetend.  such  changes  made  by  him  at  that 
time.  And  he  went  on  to  change  thirty-eight 
words  in  the  specification. 

They  say  that  the  paper,  as  thus  altered  in 
pencfl,  read  as  the  patent  reads,  and  thus  al- 
tered, came  to  be  the  patent  as  it  was  printed 
and  issued.  But  there  is  not  a  word  of  testi- 
mony on  this  subject.  It  is  all  pure  oonjec- 
tore. 

The  whole  charge  finally  comes  down  to  this 
keystone,  that  the  paper  on  xhe  files  to-day  is 
(fo  they  say)  not  the  paper  which  was  on  the 
filea  in  18^0;  which  they  say  they  find  from  the 
fact  that  the  paper  there  to-day  is  not  the  paper 
m  printed  in  the  Dowd  record  and  in  the  Draw- 
back record. 

Mr.  Storrow  here  states:  "The  way  it  came 
to  be  BO  printed  is  this:  A  certified  copy  was 
prorarea  by  me,  or  through  Mr.  Pollock,  in 
1879,  for  my  own  use.  That  copy  was  put  in 
evidence  in  the  Dowd  Case.  Upon  that  copy  I 
with  my  own  hands,  in  1879,  interlined  words 
from  the  George-Brown  specification.'' 


"The  ori^nal  exhibit  itaelf  showa  (It  has  got 
the  printer^  marks  on  it)  that  it  went  to  Qia 
printer,  and  the  printer  hi  printing  It  jMrlnted  in 
the  words  which  Ihad  written  in  pencfl  for  my 
private  memoranda." 

A  letter  was  here  handed  to  the  court  writ- 
ten by  Mr.  Storrow  to  Mr.  Andrews,  counsel 
for  the  Drawbaugh  Company,  dated  New  Or- 
leans, February  18, 1886,  as  follows: 

"I  want  to  make  one  correction  in  the  origi- 
nal record  of  the  Drawbaugh  Case.  The  fie- 
of  the  Bell  patent  is  hi  evidence,  but  the  copy 
of  the  application  is  not  printed  correctly.  I 
believe  there  are  no  errors  In  it  which  are  of  any 
importance,  but  there  were  some  pencil  marka 
on  the  copy  that  went  to  the  pnnter  in  the- 
Dowd  Case,  with  brackets,  etc.,  and  that  got 
reproduced  in  your  case.  There  has  been  late- 
ly printed  a  very  careful  and  accurate  copy 
from  a  photograph  of  the  original  papers,  and 
I  directed  two  copies  of  this  to  be  sent  to  you 
from  Boston.  I  propose  to  you  to  substitute- 
that  for  the  print  tnat  now  exists  among  our 
exhibits  in  the  Drawbaugh  record,  and  auo  to- 
stipulate,  as  enclosed,  that  the  court  on  appeal, 
may,  if  it  desires,  refer  to  a  certified  copy 
made  by  the  Patent  Ofllce,  for  greater  accu- 
racy." 

And  a  stipulation  was  here  read  as  follows: 

"It  Ib  agreed  that  upon  the  ^>peal  of  thia 
case  cpis  Atneriean  Bell  Telephone  Company  v. 
The  Peopl^i  Telephone  Oompany\  the  supreme- 
court  may,  if  it  desires  for  greater  accuracy, 
refer  to  a  copy  of  the  Bell  patent  and  ^(d  maae- 
and  certified  by  the  Patent  Oflk^**  Signed 
"L.  Hill,  solicitor  for  defendants,"  and  en- 
closed in  a  letter  which  read:  "Herewith 
please  find  enclosed  stipuUiUon,  that  {mrtiea 
may,  on  the  appeal,  refer  to  a  copy  of  the  Bell 

Satent  on  file,  certified  to  by  the  Patent  Of- 
ce." 

A  simUar  letter,  requesting  the  correction, 
though  not  stating  the  reasons  so  fully,  waa 
sent  to  the  OverUmd  Company,  Septemte'  80, 
1886,  and  they  had  the  new  pnnt  put  into  their 
record. 

In  the  Drawbauffh  Case  they  put  thtf  print 
into  their  record;  tney  reprinted  it  themselves, 
at  Uieir  own  expense,  and  followed  it  by  the  note- 
which  you  will  find  there  (Drawbaugh,  Over- 
hind  Proofs,  p.  764). 

The  original  paper  from  which  the  transcript 

wasmadewhich  is  printed  intheDrawbaughCase 

was  here  produced  and  handed  to  the  court. 

A  facshnile  of  the  certified  copv  was  here 
handed  to  the  Chief  Justice.  AJIthe  pencil 
marks  of  the  exhibit  are  here  printed  in  blue. 
The  following  is  a  reproduction  of  one  of  the  al- 
tered sentences  showing  the  pencil  interlinea- 
tions made  by  counsel  and  erroneously  printed. 

The  various  words  in  blue  ink  are  the  worda 


,a/e!i^  yu^f^vu^n^^tj^ 


cC€4AxC6(h^  ^  /^ 


tM> 
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interUned  in  pendlin  the  original  exhibit  The 
certified  copy  read  in  ink  exactly  as  the  patent 
now  does,  * 'dependent  for  effect  upon  the  vari- 
•tioDS,"  eta 

The  pencQ  interUneationa  in  that  copy  were 
made  by  acorinff  out  the  syllable  "ent^and  in- 
terlining "bat  all  of  them,"  thus: 


The  same  air  vtbrations  produced  bj  the 
voice  at  one  end  are  reproduced  by  the  dia- 
phragm at  the  other. 

The  problem  for  the  inventor  of  the  dectrio 
speaking  telephone  was  to  take  away  that  string, 
and  connect  those  two  diaphragms  by  electric 
ity. 


The  interlined  words  were  the  words  of  the 
•George-Brown  copy,  written  in  in  pencfl  be- 
tween the  lines. 

March  1^,  1878,  interferences  were  declared 
In  the  Patent  Office  between  Bell's  p&tents  and 
the  applications  of  Elisha  Gray,  J.  W.  McDon- 
oueh,  T  A.  Edison,  A.  0.  Holcombe,  A.  E. 
Dolbear,  and  W.  L.  Voelker.  Evidence  was 
then  taken,  and  the  interferences  were  ar^^ued 
before  Mr.  J.  B.  Church,  Examiner  of  Inter- 
ierences. 

He  thereupon  decided  in  favor  of  Bell  every 
issue  which  in  his  opinion  involved  the  inven- 
tion of  the  speaking  telephone. 

His  decision  was  appealed  from  by  the  vari- 
ous parties,  and  was  heard  before  the  Board  of 
Appeals.  In  the  fall  of  1884,  such  Board  unan- 
imously decided  every  issue  in  favor  of  Bell. 

This  decision  was  appealed  from,  and  the 
appeal  was  argued  before  Mr.  Commissioner 
Butterworth  in  person.  March  8, 1886,  he  af- 
^rmed  the  decision  of  the  Board  in  favor  of 
Mr.  Bell,  on  all  points. 

The  sding  telephone  has  been  spoken  of  by 
•counsel.  It  is  two  hundred  years  old  in  its 
various  forms.  The  following  is  a  representa- 
tion of  it: 


It  consists  of  two  tubes,  or  little  tin  cases,  A 
and  B  with  a  bladder,  C  and  E,  stretched 
over  one  end  of  each.  A  string  (D)  has  one 
•end  passed  through  the  centre  of  each,  and  tied 
with  a  knot  inside.  If  I  speak  into  it  at  A,  a 
person  listening  atB  will  hear  what  I  have 
said.  I  may  make  this  string  a  hundred  feet 
long,  and  carry  it  into  the  next  room;  then  if  I 
speak  into  this,  a  person  in  the  other  room  will 
hear  what  I  say. 

What  produces  the  sensation  of  sound  on 
the  ear  is  the  vibration  of  the  air,  set  in  motion 
by  the  source  of  sound,  and  reaching  the  ear. 
All  you  have  got  to  do  to  make  a  person  hear 
the  sound  is  to  produce  sonorous  vibrations 
of  the  appropriate  kind  next  to  the  ear,  and 
the  way  in  which  this  string  telephone  does 
that  i^  that  when  you  speak  into  this  at  A 
you  set  its  diaphragm  in  vibration,  and  it 
-copies  the  vibrations  which  the  voice  lurodooes 
in  the  air. 


The  following  la  a  r^resentatlon  of  llie 
Morse  instrument:  B  is  the  battery;  K  isthtt 
key.  The  current  comes  from  the  battery  B 
to  the  key  E. 


When  the  key  is  in  the  position  represented 
in  the  cut  the  two  parts  K  and  K'  are  not  io 
contact,  and  no  current  can  pass.  When  I 
press  down  the  key  K  so  that  it  touches  the 
"anvil"  K'  they  come  in  contact,  and  a  cur- 
rent can  pass;  and  when  it  passes  it  oon verts 
the  pieces  of  soft  iron  inside  of  those  coils  at  B 
into  magnets  for  the  moment;  and  that  magnet 

gulls  down  the  armature  A  (normally  held  back 
y  the  spring  S),  and  that  makes  the  click 
which  you  hear.    By  that  instrument  I  can 

Sroduce  motion  at  a  distant  place.  I  can  pro- 
uce  a  sound  at  a  distant  place:  aiul  I  can 
produce  Just  as  many  motions  as  I  want  But 
that  is  all  that  I  can  do.  That  will  not  accom- 
plish the  transmission  of  speech. 

The  sound  in  the  air  is  due  to  the  vibrations 
in  the  particles  of  air. 

More  vibrations  per  second  give  a  hiffber 
pitch  of  sound,  ylbrations  have.  In  the  lan- 
guage of  acoustics,  a  greater  or  less  amplitude 
which  determines  the  loudness  of  the  sound. 

There  is  a  characteristic  of  sound  which  distin- 
guishes one  sound  from  another,  which  is  neither 
loudness  nor  pitch.  The  characteristic  whi^ 
distinguishes  the  sound  of  a  violin  from  that 
of  the  hum^Mi  voice  or  of  a  flute,  whidi  distin- 
guishes one  word  from  anoUier,  and  which 
technically  is  caUed  "quality,"  depends  upon 
the  way  in  which  it  performs  its  Journey  with- 
in its  allotted  time  and  over  its  allotted  path. 

(Counsel  here  explains  the  phrase  *'fonn  of 
vibration,"  by  reference  to  cut  given  at  page 
948.  anU>i 

Suppose  I  attach  a  pencil  to  an  air  particle^ 
Vhfle  it  is  vibrating;  tnen  if  I  place  a  piece  of 
paper  under  the  point  of  the  pencil,  I  shall  get 
a  wavy  line.  That  waviness  is  due  to  the  vi- 
bration. If  it  vibrates  in  a  different  way  it  win 
make  a  different  wavy  line;  each  differoice  of 
waviness  depends  upon  the  way  in  whldi  this 
vibrates.  The  character  of  ita  yibratloD  is 
expressed  by  the  waviness  of  the  curve.  Frooi 
exhibiting  to  the  mind  a  conception  of  the  mo- 
tion of  an  air  particle,  by  means  of  wavy  linea 
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dnwii,  m  auppoacd  to  be  dmwn,  \jj 
pArtlda  with  a  pencil  futened  to  It.  people 
came  to  speak  of  the  "form  of  vlbntloD"!  dt 
wUch  ihej  do  not  mean  tbat  the  particle 
■noTeainacinuousorcrooked  line, for U moves 
Id  h  perfectly  Btr&lj^bl  lino  to  and  fro.  They 
meaii,  by  that  phnue.  to  ligaitj  the  curve 
which  the  particle  would  draw  if  a  pencil 
were  farteneato  It  while  ribtating,  and  a  piece 
«f  paper  were  drawn  under  It. 

The  Bkll  Telbphoicb. 

The  firat  diagram  here  kIvcd  is  a  drawing 

of  flnire  t  o(  Bell's  pateoi.    The  other  la  a 

telepnoDe  traosmftter  like  said  figure  7,  with- 

O"    ftjuainient 


] 


down,  marked  e  at  the  lower  end  of  the  cono 
A.  The  upper  end  i«  hinged  so  that  it  it  free 
to  more.  At  the  lower  eod,  marked  e.  It  Is 
faslrmrd  at  the  centre  of  the  membrane  a.  bia 
an  elcctro-mngnet.  It  consists  of  a  bar  of  soft 
famt,  one  eod  of  which  just  ]ul«  oat  near  e, 
with  coils  ot  wb«  wound  round  it. 

Aa  the  armatore  c  Is  hlngbd  at  the  upper  end 
•o  Uial  Its  lower  end  e,  fastened  to  the  centre 
«f  Uw  stntcbed  membrane  at  a,  can  move  Iree- 
Sj.  wbenerer  that  itretclied  raembrtse  Is  t1- 
b««t(d  bj  lbs  voice  the  armature  moves  just 
am  tbs  membrane  does.  When  tbU  armature  e 
fa  moved  or  waved  in  front  of  the  electro-mag- 
set  (,  It  indocea  electrical  disturbances  in  Uie 
cod  of  that  magnaL 

Odc  end  ot  that  ooQ  It  connected  with  the 
coDdoctor  or  line-wire  e,  which  ,foes  off  to  the 
4lIflaDt  station;  and  as  that  lin«-wire  it  a  oon- 
dodor  of  electridlv,  the  flow  «blcb  the  dis- 
tnrfaance  In  the  coil,  caused  bj  waving  the  ar- 
tt*  V.&.  U.  S.,  Book  81.  ' 
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air  I  mature,  tends  to  produce  floda  an  ontletln  that 
naduclor,  and  theelectrid^  wQI  rntli  throogh 
the  conductor  « to  Ibe  other  tnatrament  L. 

The  essential  thing  In  the  mechanical  part  of 
this  particular  Initrument  Is:  that  there  sh^ 
be  a  (UaphtsjRD,  or  lu  meduudcal  equivalent, 
capable  of  vibratlog  under  the  Influence  of  the 
sound-waves  produced  by  the  voice  or  bj  anv 
other  source  of  sound;  that  an  armature  shaft 
be  fastened  to  that  so  that  it  win  move  jusl  aa 
the  diaphragm  does;  then  that  the  armature 
shall  be  thus  moved  close  In  front  of  the  eleo 
tro-magnet 

Currents  generated  In  the  tnasmltter  A 
pasa  to  the  oectro-magnet/,  trf  the  recdving 
Instnimeiit  L,  and  as  they  gDaroai>dtbatele» 
tro-magnet  tb^  cause  ila  ooie  to  beoomo  more 
or  less  magnetic,  and  cause  Its  magnetia 
strength  at  each  particular  Instant  to  corre- 
spond to  the  motion  that  is  going  on  In  tlie  trai» 
mltter  at  that  Instant.  tW  alectro-magnet 
pulls  this  armature  A. 


The  diaphragm  of  this  receiving  instmment, 
not  only  in  the  fact  of  moUon,  out  In  every 
variation  in  the  sequence  of  its  •occesslve  mo- 
tions, to  the  minutest  degree,  copies  the  varia> 
lions  in  Ibe  movements  of  tbit  transmitter-dia- 
phragm. The  reeolt  it  that  we  have  got  now, 
br  means  of  electrldtv,  what  the  strlng-td^ 
[uiooe  man  had  with  hJa  string.  We  have  got 
the  iwtMnf  diaphragm  to  copy  by  electrid^ 
the  motion*  of  (he  transmitting  diaphragm. 
That  is  the  Bell  telephone. 

The  motions  at  toe  receiver  are  a'copy  of  the 
dectrlcal  dtanges;  the  electrical  changes  are 
copies  of  the  motions  at  the  transmitter.  If  that 
holds  true,  then  the  tiling  will  talk.  Then  the 
same  cbaracterofvibrationa— not  only  the  same 
number,  butlbe  samecharacter  td  vlnatloni — 
which  takes  place  here  at  the  transmitter  will 
take  place  there  at  the  receiver. 

The  particular  novelty  of  Bell's  contrivance, 
the  novelty  ol  principle,  which  he  first  intro- 
duced Into  science  and  the  arts,  was  not  that 
be  was  Ibe  flrat  who  wanted  to  transmit  speech' 
by  electridly:  It  waa  not  that  he  was  Che  first 
who  saw  that  to  reproduce  qteech  by  eleo- 
tridty  or  by  any  other  way  you  mutt  have  some 
distant  diaphrBgm-^>r  ft  need  not  be  a  dia- 
phragm, ft  may  be  a  piece  of  board,  or  anything 
else— copy  the  vibrations  at  the  reodving  encC 
forlhestiingte)epbooehaddoDelhat;hewasibe 
first  man  who  concdved  of,  or  who  embodied 
In  any  descriptioD  or  maduiw,  the  conception 
that  in  order  to  do  that  yon  mutt  have  theeleo- 
tricat  disturbances  in  the  wire  and  In  tbedr- 
cuit  to  be  copies  of  the  •ouorooa  dlsturbauoei 
at  Ibe  transmitter  end. 

People  bad  been  trying  to  make  electrical 
'  '    '       »  for  n 


ipeakmg   tdrohoues  f 

neveroccurred  to  anv   __ 

trical  disturbance  which  would  accomplish  the 
remit  was  to  be  one  which  Itself  should  be  a 
copy  of  the  sonoroitt  vibratlona  at  the  trans- 
mitting end.  That  was  Bell's  oomoapttoo,  and 
he  worked  It  out. 
That  made  hit  thing  to  be  a  speaking  tele- 

K~  ine,  and  the  fact  that  no  such  conception  had 
n  reached  or  wss  embodied  in  any  previous 
man's  instrument  prevented  any  previous  man's 
' ' —  ^-' speaking  ti 


Instrument  from  being  a 
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Tb/dBB  electrical  cbaogee  are  not  a  mannf  ao- 
tuied  product  Yoa  can't  take  them  out  of  the 
machine;  they  are  made  in  the  machine,  to  be 
uaed  in  the  machine.  The  renUt  is  the  trans- 
mission  of  speech.    That  is  what  was  aimed  at 

But  these  electrical  changes  are  not  resolts. 
They  are  made  to  be  used  at  the  instant  of  their 
creauon. 

One  of  the  ffentlemen  told  you  that  Bell  and 
the  owners  ofue  patent  wanted  to  monopolize 
the  transmission  of  speech,  by  whatever  means. 
Nothing  of  the  sort  We  want  to  monopolize 
this  peurticular  means  which  Bdl  has  intro- 
duced into  electrical  science.  If  anybody  can 
do  it  any  other  way,  he  has  a  perfect  right  to 
doit 

It  would  be  impossible  to  extend  this  patent 
to  cover  means  other  than  those  which  come 
within  what  he  first  introduced  into  the  art 

This  kind  of  electrical  changes  is  not  a  thin^ 
that  exists  in  nature  like  ocml  and  iron  ana 
wood. 

Bell  didn't  discover  something  that  existed 
in  nature,  and  undertake  to  patent  that  He 
ereaUd  something.  These  undulations  are 
something  '*  created  by  the  hand  of  man;"  or 
I)erhi4)s  1  should  rather  say,  by  the  voice  of 
man.  They  did  not  exist  before  he  created 
them. 

He  has  told  you  how  to  create  a  set  of  eleo- 
trical  disturbances,  and  he  has  told  you  that 
when  you  create  those  electrical  disturbances 
y(m  canoet  tpeeeh  by  means  of  them.  *  'You  can't 
get  it  without  them,"  says  Mr.  Dolbear.  Those 
electrical  disturbances  are  the  smential  noteUy 
of  his  apparatus. 

The  patent  law,  in  express  terms,  says  that 
you  are  to  describe  your  machine,  and  "the 
principle"  thereof,  "  by  which  it  may  be  dis- 
tingu^ed  from  other  inventions."  Thatis  not 
all  you  are  to  do.  You  are  to  describe,  says 
the  patent  law,  "the  best  mode  in  which  vou 
nave  contemplated  applying  that  principle/' 

The  patent  is  to  be  in  terms  for  the  "inven- 
tion or  discovery,"  and  not  for  any  particular 
mode  of  application. 

'  The  Patent  Act,  by  ite  terms,  as  the  courts 
have  always  done,  intends,  expects  and  per- 
ceives that  a  man  even  may  himself  contem- 
plate many  modes,  not  only  many  machines  for 
applvin^  his  invention,  but  many  modes  for  its 
application.  It  intends  that  his  patent  shall  be 
for  his  whole  intention,  and  he  has  only  to  de- 
scribe one  mode  of  applving  it  He  has  to  de- 
scribe one,  because  until  he  has  done  that  he 
has  not  entered  into  the  improvement  of  the 
useful  arts,  and  has  not  brought  himself  within 
the  domain  of  the  patent  law.  When  he  has 
done  that  his  patent  is  for  his  whole  invention. 

BeU  V.  Otm/,  16  Off.  Gaz.  778;  HoueehiU  Oo. 
T.  NeOeon,  Web.  Pat  Cas.  688,  715;  Bf>an$  v. 
Eaton,  20  U.  S.  7  Wheat  866  (5:472);  MeOlurg 
V.  KingOand,  42  U.  8. 1  How.  202  (11:  102);  Le 
Bay  V.  Tatham,  56  U.  8. 14  How.  166  (14:  867); 
ahmy  T.  Marm,  66  U.  8. 16  How.  62  (14:601); 
WinaneY.Denmead,  Id.  880(14:717);  Parker  y. 
Huime,  1  Fish.  Pat  Gas.  44;  Cfoming  v.  Troy,  i. 
dJf.  factory,  66  U.  8.  16  How.  461  (14:  768); 
Bwr  v.  Ihsryee,  68U.  8.  1  WalL  667  (17:  656); 
Jaeobe  v.  Baker,  74  U.  8. 7  Wall.  296  (19: 200); 
Baieorth  v.  BardeatOe,  Web.  Pat  Cas.  484. 

8pecification8  are  to  be  construed  liberally, 
in  accordance  with  the  derign  of  the  Oonstita- 
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tion  and  the  patent  laws  of  the  United  States,  to 
promote  the  im^gress  of  the  useful  arts,  and  al- 
low inventors  to  retain  to  their  own  use,  not 
anything  which  is  matter  of  common  rights 
but  wIuU  they  themselves  have  created. 

Grant  v.  Baymond,  81  U.  8.  6  Pet  218  (8: 
876);  Amee  v.  Howard,  1  Sumn.  482,  485; 
Blanehard  v.  Bsrague,  8  Sumn.  585, 589;  DatoU 
V.  Brown,  1  Woodb.  &  M.  68,  67;  Parker  v. 
Haworih,  4  McLean,  872;  Neileon  v.  Harford^ 
Web.  Pat  Cas.  841;  BueetXt  Y.OowUy,  Id.  470; 
Coming  v.  Burden,  66  U.  8.  15  How.  262  (14: 
(miMiteheaY.  TOghman,  86  U.  8.  19  Wa!L 
287  (22:126);  TOghman  v.  Proctor,  102  U.  S. 
708  (26:  279);  Oocfirane  v.  Deener,  94  U.  8.  787 
(24:141);  James  v.  OampbeU,  104  U.  8.  877  (26: 
794);  McChrmiek  v.  likott,  61 U.  8.  20  How. 
402  (15:930.) 

A  patenteble  invention  is  a  mental  reault 
The  mtellectual  element  is  recognized  as  the 
test  of  identic,  for  anticipation  and  infringe- 
ment 

Watertniry  Brass  Oo.  v.  iftOffr,  9  Blatchf .  77 
Smith  V.  MshoU,  88 U.  S.  21  Wall.  118  (22:567) 
BisdiqfY.  Wethered,  76  U.  8.  9  Wall.  812  (19 
829);  Vlough  v.  Barker,  10^  U.  S.  166(27:184),. 
Blake  V.  Bobertson,  94  fj.  S.  728  0^:245);  iVjui- 
sylvania  R  Co.  v.  Loeomotite  E.  8.  Trudc  O 
110  U.  8. 490  (28:222);  Consolidated  8.  Valne  Co, 
v.  Chrosby  8.  Q.  db  Vahe  Co.  118  U.  S.  157  (28: 
989);  Blake  v.  San  Frandseo,  Id.  679  (28:1070); 
MiUer  v.  Foree,  116  U.  8.  22  (29:652). 

Bell  made  one  speaking  tdephcme.  He  de- 
scribed one  speaking  telephone.  Let  me  — w«f>t 
that  he  made  only  one.  But  the  merit  of  that 
specification  was  that  he  laid  down  the  ixQefor 
all  future  speaking  telephones.  He  said,  "set 
into  the  operation  of  that  machine  this  wh^ 
never  was  in  any  machine  before,  and  get  it  ift 
in  accordance  with  a  particular  rule,"  whidibe 
steted.  Now.  every  man  who  has  endeavcffed 
to  improve  this  speaking  telephone  since  that 
time  has  endeavored  not  only  to  avaO  himself 
of  the  fact  that  Bell  found,  but  has  endeavored 
to  conform  more  and  more  perfectly  to  the  n]ie 
which  Bell  laid  down. 

•I  have  described  the  operation  of  that  partic- 
ular machine,but  I  have  nbt  described  the  whole 
of  it  If  Your  Honors  "will  look  acain  at  fig- 
ure 7,  you  will  find  that  beside  the  electro- 
ma  iniet  which  generate 


the  currente  1  bpoke  of,  tueic  is  a  battery  to 
the  circuit,  shown  conventionally  by  the  croes 
lines,  just  above  E.  Now,  what  happens?  The 
batteiy  sends  along  a  big  strong  current  wbi<^ 
I  will  represent  by  a  big  space  between  those 
two  Unes.  The  magneto  machine  (which  is  the 
transmitter)  is  adding  to  or  substracting  from 
that  current,  according  to  the  direction  of  the 
motions  of  ite  armature.  It  is  doing  that,  end 
in  doing  that  it  is  adding  a  little  or  is  taking 
away  a  little  of  the  electric  energv  from  the! 
great  stream.  Now  it  adds  a  liule,  and  now 
subtracts  a  little.  It  makes  it  a  little  stronger,  or 
a  little  weaker.    Those  changes  are  very  sineD 


1867. 


TxuvaosB  Caieo. 


H  GompAred  wltli  the  vhole;  It  canoot  take 
■my  enongta  to  Mop  It  entirely.  It  makeB  It 
m  little  Kronger  and  a  little  weaker.  The  remit 
la  tlut  in  figure  7ofU)epateDt,accordiiig  to  the' 
dcKription  of  tbe  pUent,  yon  get  a  neat,  nroDg 
■treain,  alwava  fauly  tirone,  Mmetliiiea  a  little 
•troDger.  sua  sometimea  a  liltle  weaker.  It  it 
that  Btream  or  raUier  tbe  variatloiu  of  fte 


puilalt 

The  MiOROFHOira. 
I  have  here  a  battery,  aod  a  win  from  each 

Ble  orplsteof  tbebatteiy.  Ifthoae  two  wire* 
a  ao  that  they  make  one  wire,  the  cmrent 
wR  through  them  around  the  circuit.  If  I 
■epsraie  them,  tbe  current  ceaies  to  flow  That 
la  what  I*  called  "opcolng"  tbe  circuit.  Open- 
ing the  idrcuit  to  openini;  the  wire.  When  1 1 
put  ihein  loeetlier  again  the  current  flowi. 
When  I  put  tbem  together  again  I  canool  tnake 
•oaiood  a  nnioD  aa  there  was  between  the  par- 
tScM  of  tbe  uncut  wire.  The  current  doea  not 
flow  M  amMigly. 

H  BuppoaelhaTe  one  of  the  wirea 

T        beaten  out  Into  tbe  form  of  a  dla- 

P.      phngm  d,  and  bring  the  other  e  ap 

r4     to  It  ao  thai  they  touch;  the  current 

kJ  Ca^UI  P*"*!  B°''  "  ^  P'^*"  '^^"^  '"<>" 

4^  |T*  itroDgly  tofcelher  thecurrenl  will  paaa 

(S/      mora  Miongly;  if  I  prcis  them  U>- 

^T       gotber  weakly  the  current  will  be 

enfeebled.    Tbe  cbaogei  in  the  current  will 

correapond  to  the  variatioaB  of  prewure  at  ibis 

point  of  contact.    Suppose  now,  boldlnr  that 

wire-end  e  ibere,  1  speak  to  tbo  back  oi  this 

disphragm  d,  and  make  tt  vlbrete  geotly,  not 


Tary  ihli  pressure,  aa  when  I  pren  my  thumb 
with  a  ulightpreesure,  or  a  greater  preesure,  on 
the  table.  Thus  Tarlatlons  of  pressure  will  be 
d  by  the  Toice;  and  not  only  will  they  be 


diaphragm  (t  performa  under  the  Influence  of 
tbe  TOlce. 

That  is  tbe  principle  o(  tbe  rolcropbone.  It 
was  InTented,  in  tbe  Catted  Ststea,  by  Mr. 
Berliner  and  by  Ur.  Edison  tn  1877,  Independ- 
ent! j  of  each  other.  It  wasinTeutudftidcpend- 
cntlT.  by  HuEhes,  In  EaKlond,  in  1878. 

Wbeo  coupled  with  a  receiver  it  constituted 
•n  Improved  form  of  the  Bell  apparatus. 

TtM  essential  mecbanlcal  features  of  the  mi- 
eropbonesre;  (l)thal  the  parts  should  be  so 
coaMncted  that  one  clecirode  can  be  vibrated 
by  the  voice  while  In  contact  witb  the  other, 
aod  that  the  other  shall  be  so  arranged  as  to 
BtecbaDlcally  so  resist  that  motion  thst  it  sball 
result  In  vsriatioas  ol  presxure;  and  (2) 


Tbe  problem  which  tbe  microphone  sotvea 
to  thto:  to  introduce  Into  sn  electrical  circuit 
an  electrical  redstance,  mhiehreiittanee  tAoBit 
in  ttaet  aeeord  vitA  tonmmu  tOraUont. 

It  to  a  law  of  electricity  that  the  strength  of 
the  current  In  the  circuit  depends  upon  the 
amount  of  electrical  energy  used  to  create  It, 
and  It  also  depends  upon  the  resistance. 

Hnghee'  microphone  is  a  contrivance  which 
will  produce  the  same  changes  in  the  electric 
current— tbe  same  sequence  of  successive 
strengths  in  the  current---by  varying  the  resist- 
ance that  Bell  had  in  hgure  7. 

The  form  in  which  t&attocommerclallytised 
Is  shown  in  the  Blake  trsnsmitter. 


\Ki  that  tbe  pans  should  be  so 
1    aod 


igedthat  tbe  vibrations  given 
one  electrode  by  the  ordinary  action 
of  the  voice  aball  not  break  the  contact 
under  ordinary  drcumstancea. 

In  tbe  dliignm,  which  to  takeo  from 
an  appllcttiOD  filed  by  Bdtoon  in  July. 
1877,  tbe  mrbon  electrode  C  to  monntea 
on  theend  of  a  spring  B,  strained  by  a 
screw  F  towards  the  dtophragm  eleo- 
trodc  D  to  prevent  breaks  of  contact, 
D.S. 


Here  Is  a  long  cast-iron  lever  h,  hinged  at  the 
upper  end.  At  the  lower  end  Is  a  screw  N, 
which  enablea  that  lever  to  be  moved  a  little; 
Down  inside  you  willflnd  a  very  slender  spring 
i.  that  comes  from  the  upper  end.  It  goes 
down  to  tbe  centre  of  the  diaphragm,  and  car- 
ries a  little  knob  ol  platinum  E,  about  as  big 
as  the  head  of  a  pin.  The  steel  spring  S  fi 
clothed  with  India  rubber,  with  a  brass  knob 
W  at  the  end.  If  you  drew  that  back  agabist 
the  large  lever,  you  can  separate  It  from  the 

Slatinnm  knob.  Tbe  electric  current  comes 
own  through  the  inner  slender  spring  to  the 
platinum  pomt  K,  tbence  passes  to  C,  a  little 
piece  of  carbon;  thence  Intougb  W,  up  tbe 
spring  8,  and  around  to  tbe  battery  B  again. 
The  mouthpiece  P  is  a  hole  In  M.  Inside  of 
that,  fastened  to  this  rim  P  to  a  disk  or  dia- 
phragm D  of  sheet  iron.  There  to  a  little  ^ek- 
ing or  fold  of  rubber  around  Its  edges.  Plate 
D  can  come  out,  and  is  free  to  vibrate.  When 
I  speak  into  it  through  mouthpiece  P,  I  vibrate 

itiikethi  " --   -'  ■--  -- '- 

The  Ibrui 

K  bears  apiinst  the  carbon  C. 

The  trick.in  the  microphone  to  to  get  tboaa 
parts  arreneed  so  as  to  develop  tbe  increase 
aiiddimlnitllon  of  pressure  as  much  aspossibto, 
but  to  still  keep  tliem  Hlwaye  iti  contact,  and 
that  is  the  end  ol  tbe  business. 
The  function  of  spring  E  is  to  bold  that  dia- 


phragm would  fall  out. 

There  are  nearly  five  hundred  thousand  of 
thoee  telephones  in  this  country  I  suppose 
that  there  are  as  many  more  In  other  parte  of 
tbe  world.  Who  originated  themf  Every 
ipcoking  telephone  at  work  in  the  world  traces 
ts  ori^n  right  up  to  Oell.  There  wen  no 
ipeaking  telephones  used  before  Bell  made  one. 
Bdl  to  llie  Inventor  of  iL     It  was  not  knowD 

Asd  yet  the  defendants  set  up  that  the  Itels 
apparatus  was  known  to  tbe  whole  woild  as  a 
speaking  telephone,  and  that  nobody  of  anv 
•ense  or  Intelligence  ever  supposed  (hat  Bell 
was  the  flnt  inventor. 

That  tbe  Beto  puUicatiwts,  though    well 


SUFBKMX  COUBT  OF  THZ  USITZD  StATBL 


kmnD,  nerer  In  fact  taught  men  how  to  make 
seipealdDg  telephone.  Is  wncivtUepncfot  their 
Inaufflclenc^. 

He  never  advertteed  It  or  sold  it  ai  a  speech 
traDBmJIter.  He  never  offered  it  to  eidj  man 
aa  sucli.    Nobody  ever  sought  far  It  for  the 

Earpose  of  traQsmlltiug  Bpeecb.  He  never 
inted  Id  any  of  bU  advertisements  that  speech 
waa  the  thing  to  l>e  traosmitted  bf  it,  ana  that 
it  would  yield  speech. 

In  every  case  where  anybody  has  testified 
that  in  biB  own  labomto^  he  got  speech 
with  the  Reis  apparatus,  we  have  said  to  him 
by  way  of  cross ^lamlnntion,  "  Won't  you  be 
good  enough  to  repeat  that  operation  in  the 

Ksunce  of  witnesses,  bb  waa  done  in  the  Dol- 
r  Caset"  And  they  never  have  done  It— 
Dever  complied  with  the  demand. 

Reis  hmtd  to  make  a  speaking  telephone,  but 
after  Ike  had  worked  for  many  yeaia  with  no 
aucceas,  after  he  had  made  first  one  form  and 
then  another,  and  flnaUy  got  into  this  hollow 
box  fonn  nblch  waa  made  by  the  apparatus 
makers  and  sold,  he  never  intended  that  for 
■peech.    He  never  asserted  it  would  talk, 

I  will  show  you  Rels's  roceiver.  TliiB  C  ia 
Reis's  receiver.  Its  operation  is  this:  That  (In- 
dicating) is  a  coiled  wire  through  which  the 
cnrrent  is  passed  or  stopped,  whichever  It  may 
be.  That  (indicating)  is  a  knitting  needle  run 
through  Its  centre.  The  ends  of  this  needle 
stick  out  a  couple  of  inches,  and  rest  on  the 
bridge  pieces  on  the  box. 

This  is  the  final  boi  form  of  1863. 


^3b^ 


on  the  centre  of  the  diaphragm  at  F.  Prom 
the  other  side  of  the  top  at  O  comes  a  strip  of 
platinum  foil  F  H,  which  extends  down  over 
the  diaphragm  to  its  centre  F,  where  it  ia  glued, 
so  thai  it  moves  with  the  diaphragm-  The  tar 
al  the  angle  of  the  piece  C  C'  re«ta  on  this  tM 
at  F.  The  electrictu  connections  are  made  in 
nich  A  way  (bat  the  wires  from  the  battcrr  B 
come,  one  to  that  platinum  foil  at  O.  while  the 
other  Is  fastened  at  E  In  one  1^  of  the  threv- 
cornered  piece  C  G'. 
There  ia  no  such  tiling  as  an  "intermltient  cor- 
inL"  You  can  have  a  aucceaslon  of  flom 
and  starts,  and  flows  and  slops,  and  for  oodt«- 
nlence  that  is  spoken  of  as  sn  "  Intennf tlent 
current." 

DndolatoiT  cunmt "  shnply  means  lluutbe 


When  the  curivnt  Hows  thiougb  that  coll 
and  around  that  core,  it  elongates  the  core  a 
very  little,  and  when  the  current  Elope  it  con- 
Is  again.    Every  starting  and  stopping  of 


the  c 


a  the 


needle,  as  an  electro-magnet  becomes  magne- 
tized and  demagnetized  oy  starting  and  stop- 
ping the  current.  Every  time  that  needle  be- 
comes magnetized  by  the  passage  of  the  cur- 
rent it  expands  a  little,  and  wben  it  becomes 
demagnetized  by  the  cessation  of  the  current  it 
contracts.  That  produces  in  the  needle  itself 
a  slight  vibratory  motion,  which  is  imparted 
to  the  air  and  produces  the  sound. 

Here  is  a  dummy  which  will  show  the  par- 
tlculsr  working  parts.  Here  Is  a  board  A  with 
a  three-inch  hole  in  it  over  which  ia  nailed  a 
piece  of  pasteboard  D  to  represent  a  diaphngtn. 


curttnt  is  now  of  one  strength  and  at  the  next 
instant  ia  of  a  diSerent  strength. 

The  curv&j  do  not  represent  w«vm  like 
those  of  the  sea.  "  Undulatory  cunent,"  like 
"intermittent  current,"  is  merely  a  phrase 
which  expressea  a  conception  of  the  mcGe*- 
sive  conditions  of  tbe  current. 

All  sonorous  vibrations  are  "  ondablory  " 
in  tbelr  characler,  in  the  technical  sense  in 
which  that  word  la  used. 

The  Iniennittent  current  is  represented  by  • 
series  of  blocks. 

This  does  not  mean  that  there  are  on  the  line 
atany  one  instant  a  succession  of  spurts  of  eJeo- 
tilclly — electricity  at  some  parts  of  UtcllDe,  and 
none  at  others.  It  means  that  lor  a  period  of 
time  represented  by  the  length  of  the  Uot^ 
there  Is,  all  over  ue  line,  a  cunent  whoaa 
1S«  V.  & 


■trangtb  b  nprewDted  b;  the  hd 
block;  ud  that  after  tbmt,  (or  a  per 
• BjUier 


;ht  of  the 
od  of  time 

i*  no  cur- 


caUed  an  intermlUeDt  cnrreDt. 
If  itow  a  caireot  vaiiea,  bo  that  at  one  Instant 
■     '  h  repreaeoted  by  the  height  of 


It  is  of  a  atTeo^  repro 
the  line  E,  bdo  at  the  m 


_^oyqYt/|U|\|\yv\_ 


or  the  cnrre  which  repi 
by  Joieiog  the  tope  of  the 
In  Its  character,  then  we  speak  of  that  cumnt 


u  uitdaiatoiy,  because  of  that  variation  in  its 
■trenfth  at  aiiccesslTe  inatants;  and  thoee  are 
tbe  symbol!  that  are  nsed  in  the  patent. 

B«ll  was  poMCMcd  with  the  liken< 
tween  ihe  current  which  he  proposed  to  use 
and  touDd-wavea  theinselvea.  And  that  U  tbe 
•ubatanoeof  bis  patent;  ihat  la  the  cardinal  key 
aad  idea  of  his  whole  patent. 

"  "  wya  in  the  paleui:  "  In  illustration  of 
tbod  of  wealing  e 

show  and  describe 

toa  for  producing  tbe  elECcL'' 


It  la  tignre  S  of  the  patent  which  he  is  nrtw 
deacribliig.  Here  is  a  view  of  one.  He  pats  a 
number  of  those  on  tbe  circuit  for  a  multiple 
telegraph,  and  be  says  when  one  of  them.  A, 
vlbraiM,  It  producee  a  note  of  a  pitch  corre- 
apoodisg  to  tbe  length  of  thai  free  arm  «,  uid 
It  prodaoes  electrical  usduIatlODS  on  the  wire 
which  cOTteapond  to  ibat  pitch.  When  an- 
other la  on,  it  produces  electrical  undulations 
corresponding  to  its  pitch;  and  those  tno  elec- 
trical ondulitions  going  bito  tbe  wire  do 


fonn  of  currewUcb  will  expreas  tbe  combined 
result  of  the  two.  It  is  true  of  harmonic  mul- 
tiple telegraphy  that  a  receiving  Itistrument 
can  be  deriaed,  and  it  was  well  known  (Bell  bad 
described  it  In  a  prerlous  patent^  which  conid 
•nalyie  out  those  two  sets,  so  tnat  one  Inatru- 
nent  would  respond  to  one  note,  or  set  of  notea 
or  pIlcbea,aod  the  other  would  respond  to  the 
other. 
lit  U.  B. 


Tbe  patent  says;  "Hence,  by  these  Instro- 
ments  two  or  more  telegraph  (dgnals  or  mes- 
sages maT  be  sent  slmulianeouBly  over  the  same 
circuit  without  Interfering  with  one  another." 

That  is  the  harmonic  multiple  tele^rraph. 

And  the  way  In  which  that  ia  done  ts  de- 
scribed In  the  last  four  lines  of  tbe  preceding 
paragraph:  "Tbe  duration  of  tbe  sonod  may 
be  used  to  indicate  the  dot  or  dash  of  the  Horse 
alphabet,  and  thus  a  telesrapbic  dispatch  may 
be  Indicated  by  allematelV  Interrupting  and  re- 
newing tbeaound."  And  In  that  way,  Dy  those 
Instmments  (flg.  0  of  the  patent),  several  tele- 
graphic signals  may  be  sent  simultaneously 
over  the  aame  drcmt  without  Interfering  wi^ 
one  another. 

The  patent  proceeds  to  describe  that  these 
electrical  nodulatlons,  generaUy  like  sound- 
waTca,  can  be  used  for  other  special  results, 
when  tbey  copy  tpeeial  ttnind-iBana.  Tbe  pa- 
tent says:  "I  desire  here  to  remark  that  theia 
are  many  other  uses  to  which  these  Instrunienca 
may  be  put,  such  as  tbe  slmultaneoue  trans- 
mission of  musical  noiea,  differing  in  loudness, 
as  well  as  In  pitch,  and  tlie  telegraphic  trons- 
mlaafOD  of  noises  or 'sounds  of  any  kind. 

Tbe  flrst  statement  was  that  be  could  trans- 


Nothing  more  Is  (o  be  added  about  that.  That 
Is  flnlahed.  Now  be  says,  "I  desire  here  to  re- 
mark that  there  are  other  uses."  I  don't  see 
bow  It  would  be  possible  to  find  more  explicit 
languagelo  wblcb  to  state  that  what  be  la  gains 
to  say  now  Is  notbannontc  multiple  telegraphy, 
but  it  is  "another"  use. 

He  goea  on  and  describes:  "When  thearma- 
ture  e.  Fia;.  S,  is  set  in  vibration,  tbe  armature 
h  icmonos  not  only  In  pitdi,  but  in  loudtMSS." 

When  the  armature  e  of  one  of  these  Inatru- 
I  is  set  in  vibration,  the  armature  h  of.  the 


cwrespooding  instrument  lust  like  It  at  the 
other  end  responds,  not  oafj  In  pitch  but  fn 
lottdneos.    Thus,  when  this  armature  evlbratea 


with  little  amplitude,  a  soft  sound  will  proceed 
from  tbe  corresponding  armature  A  of  the  cor- 
reapondlog  Instrument,  When  this  armature  a 
▼ibratea  violently,  a  violent  sound  will  be  pro- 
duced by  the  armature  A  of  the  transmitter 
oorrespinding  to  It  at  the  other  end. 

The  patent  continue*!  "The  armature  e. 
fig.  7,  U  fastened  loosely  by  one  extremity  to 
tbe  ancovered  leg  d  of  the  electro-magnet  b, 
and  its  other  extremity  it  attached  to  tbe  centre 
of  a  stretched  membrane  a.  A  cone  A  la  used 
to  converse  sound  vibrations  unon  tbe  mem- 
brane. When  a  sound  is  utierea  in  tbe  cone, 
the  membrane  a  Is  set  in  vibration,  the  arma- 
ture 6  Is  forced  to  partake  of  the  motion." 
That  necessarily  follows:  "and  thus  electrical 
undulations  are  created  upon  tbe  circuit  E  & 
i/f." 


These  undulstioni  In  tbis  case,  where  they 

are  caused  by  tbe  voioe,  are  stated  by  the  pfi- 

HI 


BnrxxKX  Codbt  or  thx  Urttid  States. 


lent  to  be  "rimllar  Id  fonn  to  the  air  Tibntioiu 
CMued  b;  the  sound;  that  Is,  thej  are  refoe- 
■ented  graphically  by  Eiinllar  curvea." 

When  you  apeak,  when  you  moke  any  tonnd 
In  there,  tbe  sound-wavea  nbrate  the  diaphragm 
of  tbU  inttrutnent,  (Uid  this  armatore  lakea  v~ 
ihose  vibrations  and  copies  them  becaiue  it 
fastened  to  the  diaphraKm.  These  motiooB  of 
the  armature  produce  electrical  undulations  In 
the  circuit:  not  only  undulatloiiH,  but  nndula- 
tions  timiiar  in  form  to  tbe  motioos  of  the 
diaphrB^m  and  attached  armature;  and  those 
undulations  when  they  reach  the  other  end,  by 
reason  of  their  similarity  iu  form.  Influence 
that  armature  A  of  the  receiver  to  copy  the 
TDOvementB  of  this  transmitter  armature  «. 
What  is  lbs  resultf  A  similar  eouud  to  that 
uttered  in  there  at  A  is  bcurd  to  come  out  hera 
at  L.,  ea  claimed  bj  Bell  in  the  5th  claim. 

Tbe  patentee  describes  in  Claim  8  that  you 
may  produce  the  undulations  by  the  inductive 
mode;  next,  in  Claim  4,  that  you  may  produce 
the  undulations  by  the  variable  resistance  mode; 
and  Anally  we  come  to  Claim  S.  That  is  not  a 
claim  for  producing  undulations;  It  is,  as  my 
brother  Lowrey  very  well  stated  and  he  has 
got  it  In  bfs  bnef,  for  transmitting  speech  by 
means  of  them,  ivben  they  are  of  the  partlcalar 
form  specified. 

The  second  Bell  patent  No.  18S,78T  of  Jana- 
arj'  SO,  1877,  is  for  mere  improvements  in  the 
mechaulctl  details  of  dicure  7,  of  the  flrsi  po- 
tent, without  alterioft  the  nature  of  the  opera- 
tion in  any  way. 

Mr.  Bell  aubieqaently  found  tbkt  instead  of 
employing  a  twttery  to  magnetize  tboee  cores, 
as  uie  fint  instrument  did,  he  could  employ  a 
permanent  magnet. 

He  made  such  an  Instrument  in  July,  1876, 
trad  In  tbe  fall  of  1B76  he  talked  from  Boston 
to  Cambridge,  without  anvbattery,  by  means 
of  «  permanent  magnet.  That  is  one  of  the 
improyements  that  is  contained  In  this  second 
patent  The  drawing  shows  a  horseshoe  per- 
manent magnet  with  a  soCt-iron  core  fastened  to 
each  end  or  pole,  and  a  short,  large  coU  of  wire, 
wound  around  Uiat  core. 


Hioh  lott  iron  corea  being  screwed  Into  the 
ends  of  this  permanent  sted  magnet,  become 
thems^es,  for  the  time  being,  magnetic.  We 
therefore  bave  these  cores  magnetlied  without 
the  en)ense  and  trouble  of  a  battery.  There 
la  no  change  In  the  principle,  tiut  this  particular 
contrlTsnce  was  found  cheaper  and  better  than 
the  form  of  the  first  patent 

There  waa  a  third  Gnprovemeot 

This  instrument  marked  "  Fig.  2"  of  Bell's 
second  patent  consists  of  a  box.  At  the  front 
end  of  It  there  is  an  iron  diaphngm  A,  Be- 
DOS 


There  Is  a  little  Terence  of  fo'rm,  wUdi  I 
will  ffiq>lain  by  and  by.    Then  an  Mo  formL 


Imtrummt  of  BetTtvatent  JTo.  18e,T8T.  Jan.  n,  UR, 

In  front  of  the  diaphragm  A  yon  wee  »  space 
of  about  two  inches  up  and  down,  a  white 
space  about  a  Quarter  at  an  Inch  wide,  an  air 
space,  an  air  chamber.  In  front  of  the  dia- 
phragm and  from  the  centre  of  that  space  a 
tube  £  comes  out. 

Tbewood  behind  tbladisphragmis hollowed 
out  BO  OS  to  make  a  cavitr  about  two  inches  in 
diameter  and  about  one  eighth  or  one  dxteeoth 
of  on  loch  in  thickness,  so  tliat  there  is  an  air 
chamber  beblcd— rather  I  should  say  In  front 
of — that  dlapfarBgm.  The  air  chamber  rcm- 
mnntcates  with  tne  exterior  alt  by  a  central 
opening  through  the  tube  £. 

Bell  found  that  that  particular  form  of 
mouthpiece,  a  narrow  air  space  In  front  of  tbe 
diaphragm  oommnnlcating  with  the  externa] 
air  by  a  dicular  opening  at  the  centre, —Is  the 
best  form,  Ixnh  tor  speaking  and  for  listening 
at  It  gives  less  rererbention  and  oommunt 
cates  the  sound  better  than  any  other. 

The  commercial  hisUuments  have  alwars 
taken  that  shape,  very  pronounced  In  tbeae  in- 
struments. 

The  speaking  tube  was  a  convnioaoe  for 


used   remain,  and  the  apparatua  L_ 

constructed  in  eiact  accordance  with  t 

Tbe  reconstructions  cannot  differ  from  the 
originals,  unless  in  mere  workmanship.  la 
187%,  the  leconstmcted  Instruments  wen  tolcen 
by  a  number  of  wltneases  to  the  jnecise  place 
In  tbe  noisy  workshop  when  Bell  tried  the 
originals  In  IB7S,  and  no  words  could  be  made 
out.  They  were  immediately  taken  to  a  quiet 
place  and  conversation  was  carried  on  with 


and.  In  a  quiet  place,  newspaper  paragraphs 
were  read  Uirougb  them  In  tne  presence  of  the 
defendants'  counsel  and  expert  wltnenee. 

The  following  an  views  and  sectionB  of  tbe 
Instnunents: 


TMUFHtni  Ca«. 


S  pattnt.  Ho.  174,480.  wh  applied  for 


Id  n,  BdT*  nnt  iwcjiiioM  0/ un. 


JTm.  a  ami  m  BdT*  SMmd  lUfphoiM  0/ UK 

Febnurjr  14, 1876.  and  granted  March  7, 1878. 
Hia  lint  public  csbibldon  of  bisappAratuawaa 
DUda  before  the  American  Academy  of  ArU 
and  Bdencca  at  Boaton,  Ma;  10, 1876,  and  pub- 
lisbed  In  their  proceed ingti.  Sets  of  bla  appa- 
iBioa,  abown  in  riew  and  In  aectlon  In  ibe  lol- 
lowiofr  cnti.  ware  ezblbited  at  the  CeotenDlU 
EzfaitiltliMi,  in  June,  1878: 
IM  0.  S. 


Wkim 


Tbe  putlcolar  imtrameiite  actaall; 
vere  tbe  "membraoe  telephones,"  aa  trai 
tert.  aad  tbe  "membrute  telephone"  and 
box  magnet  receirer"  aa  lecelTera. 


Bair*  anUtmkaiAfpMI\ 


Sdtbxkk  Coubt  of  thx  TTnttei}  Statbs. 


Bo»  lUepAoM,  tn  mm  1>t(ort  Apra  i.  isn. 


WH  ouiTenient  in  tbat  to  have  a  tube,  tm- 

M  ft  waa  a  beav;  Initramait  aad  you  could 

not  g«t  ronr  mouth  to  it  mrj  cloaelf.     Wliea 


Tou  come  to  a  luud  instrameiit,  ttiere  b 
longer  anv  need  of  tbat  lobe,  becaoBe  the  in- 
■trument  lUelf  can  be  applied  to  the  moutb  or 


If  joa  will  look  at  the  Indde  of  tlie  moath- 
ptoce,  the  cap  pleoe  that  anscrews  and  takes  off, 
70a  wHI  see  a  little  ledge  abont  a  B]it«enth  of 
an  inch  loufr,  ninnlt^  around  near  the  edge  on 
the  hard  robber.  Take  the  other  piece,  the 
mall  |dece  j'on  have  in  ^onr  hand,  the  cap 
pleoe  jon  have  ju«t  unacrewed,  and  aee  the 
Hdge  TiuinlnK  around  Inside  there  near  the 
tAffi.  Now.lf  you  put  this  black  diaphngm 
on  there  ;oa  have  got  a  little  air  space  beloir 
the  diaphrwm,  the  size  of  which  Is  the  diame- 
ter of  that  Guide  space,  and  the  depth  of  which 
li  the  height  of  that  little  ledge. 


Those  two  dlagrami  are  "the  Bell  telepboM 
as  oniallf  made  with  a  microphone  tranatnl:- 
ter"  and  "the  Bell  telephone  as  need  b^  Dd- 
bear." 


The  abore  is  the  Bell  telephontt  ■ 
made  with  a  microphone  transnutter. 

In  the  lest  diagram,  T  Is  the  microphone,  B 
the  bBltAT7  coDuected  with  a  wire  which  fcmni 
the  Inside  helii  of  the  inductioD-coQ  IC.  The 
outside  helix  of  the  iDduction-coil  gees  to  line 
and  to  the  digtaot  station. 

The  claims  of  Dolbear's  pateut  are  men 
claims  for  mechanical  construction,  details  ot 
construction,  particularly  In  rearrangln);  the 
plates  of  an  old  condenser  receiver,  so  as  lo 
vibrate  more  powerfully  and  do  a  KtUe  betia 
than  they  had  done  before. 

What  makes  the  Dolbear  to  be  a  spcaklof 
telephone  is  not  what  he  invented.  Ii  is  not 
what  begot  from  Beis.  Itlswbat  begot  from 
BelL 

The  various  defeDdanis  all^.  In  their  u- 
swero,  that  the  speaking  tele^one  bad  been 
described,  and  the  art  of  transmitting  speech 
by  electricity  fully  disclosed,  in  more  than  nine- 
ty patents  and  pnnled  publications,  befwe  the 
BeU  patent,— many  of  them  a  dozen  years  be- 
fore. 

Tet  It  is  a  part  of  the  petaonal  experience  of 
ereiy  member  of  this  court,  and  is  a  tael  in  the 
histcoT  of  our  timee,  which  Is  undisputed,  ihst 
•peii^Jiig  tdephones  were  unknown  before  ISTS. 

Then  ta  not  a  pretense  that  any  mas  eret 
applied  to  any  useful  purpose  any  of  the  cod- 
trlvances  which  are  now  allied  to  have  hea 
■peecb  traiumlttem 

Tet  Uie  public  were  so  ready  for  the  speak- 
ing telephone  that  ten  years  of  Bell's  pataM 
have  put  more  than  half  a  million  of  them  ins* 

The  Beis  instmrnents  wen  weO  known  sa 
Instmments  which  could  not  tranaralt  speech, 
and  the  Beis  publications  never  taught  any  one 
how  to  make  an  Instrument  that  could-  Bell's 
iDTentioo  Is  brought  within  the  autboriiiea  oo 
the  subject 

Bom  V.  Vndenoood,  1  Fish.  Pat.  Cas.  I8S1 
Boat  v.  Morton,  Id.  S94:  Am*  v.  BOAf,  L.  R 
S  Ch.  App.  Cas.  187;  Tilgkman  t.  Pndor.  lU 
U.  B.  708(S6:a7fl). 

The  method,  and  not  the  form  of  the  appa- 
ratus which  embodied  it,  constituted  the  nib- 
stance  of  the  Invention. 

In  Bitduff  7.  Wetlurtd.  76  U.  a  0  Wall.  813 
(19:  BSOl  this  court,  by  Mr.  Juttk»  Br*lleT, 
said:  "The  wholesubjectmatterof  spaleoti* 
an  embodied  concepduu." 

In  TFi'nans  v.  Dmrmead.  68  U.  a  IS  How. 
880  (14:717),  (Curtis,  J.),  it  Is  nid  that  the  Ib- 
rentor  before  the  court  might  Justly  asMrt; 
"Ht  ImproTement  did  not  consist  in  a  cbsM 
of  form,  but  In  the  employment  of  prindpfia 
or  powers  in  a  new  mode  of  opeiatloo,  esa- 
bodied  In  a  form  by  means  of  which  a  ne«  <w 

iM  r.  s. 


1887. 


Tbubphokib  Casm. 
(Kir.) 


this  which 


better  result  is  produced;  it 
con^tuted  mj  inventioii.'' 

The  rule  qf  law  about  Prior  PublieaUom. 
That  the  Kds  publications  were  known  for 
manj  years  without  leading  to  the  use  of  speak- 
ing telephones,  in  the  case  <»  a  machine  so  much 
wanted  that  the  public  took  it  at  once  the  in- 
stant Bell  offered  it,  is  a  proof  from  experience 
that  the  publications  were  not  sufficient  under 

SeifmourT.Oebome,  7817.  S.  11  WaU.  516  (20: 
88);  Cohn  v.  U,  8,  Cored  Co.  08  U.  8.  866  (28: 
907);  CoMUy.  Brown,  15  Off.  Gaz.  697;  AtlanHe 
Giant  Powder  Oo.  y.  Parker,  16  Off.  Oaz.  495; 
BoodY,  Boston  Car-Spring  Co.  21  Fed.  Rep.  67; 
BetU  Y.  Mentiee,  10  H.  L.  Gas.  154;  8.  C.  Good- 
eve's  Pat.  Gas.  51;  Neileon  y.  Bette,  L.  R  6  H. 
L  15;  8  C.  Goodeve's  Pat.  Gas.  56. 

Gan  any  swearing  of  professional  experts  now 
make  this  court  telieve  that  the  Rds  was  a 
speaking  telephone?  Such  testimony,  and  the 
men  who  give  it,  have  been  characterized  by 
the  courts. 

Neileon  y.  Bette,  eupra^ 

In  MoCormiek  y.  TaleoU,  61  U.  8.  20  How. 
409  (15:  988)  this  court  spoke  of  such  deposi- 
tions as  "The  opinions  (the  reveries  they  may 
often  be  called)  of  a  dass  of  men  s^led  experts; 
men  as  often  skillful  and  effective  m  producing 
obscurity  and  error  as  in  the  eluddation  of 
truth." 

It  would  not  be  material  if,  to-day,  bv  apply- 
ing to  Reis*  contrivance  the  knowledge  dis- 
closed by  Bell  and  his  successors,  making  it 
porf  orm  a  new  operation  and  cause  the  undula- 
tions of  the  Bell  patent,  it  would  produce  the 
new  result  of  the  Bell  patent. 

Morru  v.  McMiUin,  118  U.  8.  248  (28: 704); 
Pen/nnlMinia  R.  Co.  v.  LooomoUte  E.  8.  Truck 
Co.  110  U.  8.  490  (28: 222);  Blake  v.  Ban  Fran- 
eiteo,  118  U.  8.  682  (28:  1071);  Coneolidated  8. 
Vahe  Co.  t.  Croeb^  8.  O.  d  Vatw  Co.  Id.  170 
(28:  948);  CUmgh  t.  Barker,  106  U.  8.  176  (27: 
187). 

In  Bmith  Y.  mehoU,  88  U.  8.  21  WaU.  118 
(22: 567),  it  is  said  "A  patentable  invention  is  a 
mental  result." 

Winane  y.  Denmead,  56  U.  8.  15  How.  880 
(14:  717). 

Griticisms  on  the  form  of  the  patent  are  sim- 
ply attempts  to  pick  a  flaw  in  Bdl's  paper  title 
to  that  which  ne  has  earned.  Thev  are  at- 
tempu  to  recall  the  grant  on  behalf  of  that 
community  which  has  received  and  enjoyed  the 
oonsideranon  he  save  for  it.  Tlie  courts  have 
often  expressed  their  views  on  this  subject 

Howe  v.  Underwood,  1  Fish.  Pat  Gas.  162; 
Grant  Y.  Boffmond,  81 U.  8.  6  Pet  218  (8: 376); 
BinkM  Y.  8qfetif[  lAghting  Cb.  L.  R  4  Gh.  Div. 
607;ia  C.  doodeve^s  Pat  Gas.  2fA;United  Tele- 
phone Co.  Y.  Harrieon,  Goodeve'sPat  Gas.  484. 

The  Patent  Office  found  at  the  time  that  the 
knguage  of  the  Bell  patent  was  intelligible, 
and  oonveyed  some  definite  idea.  This,  we 
submit,  is  condualye  on  that  question. 

It  Is  In  aocordanoe  with  aU  the  rules  of  law, 
that  an  objection  is  considered  of  no  avail,  if 
DOC  taken  when  it  could  be  corrected. 

Bomer  y.  Stnum.W  U.  8.  220  (24: 886):F0&- 
§ler  Loom  Co.  y.  mggine,  105  U.  8.  596  (26: 
1188). 

The  dascriptloii  is  soffloleot  In  law  in  the 
patent 
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PiekeHng  v.  MeCuUovgh,  104  U.  8.  818  mv 
751);  Webeter  Loom  Co.  y.  Higgine,  105  U.  8. 686 
(26: 1179);  Qibeon  v.  Harrie,  1  Blatchf.  171. 

The  presentation  of  such  a  patent  proves  io 
law  a  completed  invention  from  the  date  of  fil- 
ing. 

Dane  v.  Chicago  2^.  Co.  2  Off.  Gaz.  677; 
8.  C.  8  Biss.  880;  &  a  6  Fish.  Pat  Gas.  180; 
WingY.  Riehardeon,  2  Gliff.  449;  8.  C.  2  Fish. 
Pat.  Gas.  585;  Wheeler  y.  Chipper  M.  dt  B.  Co.  6 
Fish.  Pat  Gas.  1;8.C.  10  Blatchf.  181;  John- 
eenY.  Faeeman,  1  Woods,  188;  KeUeherY.  Dar- 
ling, 4  Gliff.  426. 

A  specification  prepared,  executed,  shown 
to  others,  promptly  filed,  and  resulting  in  a 
patent  carries  the  invention  back  to  its  date  of 
execution. 

Webeter  Loom  Co.  v.  Higgine,  105  U.  8.  594 
(26:  1183);  CUgaU  v.  Western  U.  Tel.  Co.  15* 
Blatchf.  865;  Colgate  v.  Gold  di  &  Tel.  Oo.  16- 
Blatchf .  505. 

What  constitutes  infringement  and  how  to 
ascertain  it,  has  never  been  stated  better,  or 
with  more  freedom  from  confusing  refinements,, 
than  in  the  Sewing  Machine  Case. 

Howe  Y.  Morion,  1  Fish.  Pat  Gas.  588. 

Bell  first  accomplished  a  great  xesult,  entire- 
ly new  in  kind,  by  the  use  of  a  means  entirely 
new  in  kind. 

TUghman  v.  Proctor.  102  U.  8.  708  (26: 27^; 
Corning  v.  Burden,  56  U.  a  15  How.  267  (14t 
690). 

It  is  wen  settled  that  If  the  experiments  do 
not  result  in  a  useful  machine,  particular  fea- 
tures of  it  "cannot  be  dug  up  in  after  years  and 
produced  to  defeat  the  patent  of  an  Independ- 
ent and  successful  inventor." 

AuUman  v.  HMev,  6  Fish.  Pftt  Gas.  584; 
11  Blatchf.  817  (Woodruff,  /.);  WhitOey  v. 
Swayne,  74  U.  8.  7  Wall.  685  a9:199);  Johneon 
V.  Boot,  1  Fish.  Pftt  Gas.  866  (Sprague,  J.) 
8ame  case  on  a  second  trial,  2  Gliii.  6d  (Glif  • 
ford,  J.) 

Mr.  WilUaM  W.  Ker,  for  the  Glay  Gom- 
merdal  Telephone  Gompany: 

It  is  allowed  in  the  complaint  that  the  Amer^ 
lean  Bell  Telephone  Is  "  a  corporation  duly  es- 
tablished under  the  laws  of  the  Gommon- 
wealth  of  Massachusetts."  This  is  a  descrip- 
tive allegation,  not  proved  as  laid,  which  is  a 
fatal  variance. 

1  GreenL  £v.  82,  §  64. 

The  name  of  the  proposed  corporation  Is  not 
mentioned  in  the  body  of  the  Act  "  When  a 
corporation  is  erected,  a  name  must  be  given 
to  it,  and  by  that  name  alone  it  must  sue  and 
be  sued,  and  do  all  legal  acts." 

1  Bl.  Gom.  chap.  18,  p.  476;  Ang.  &  Ames, 
Gorp.  10th  ed.  g  1;  Dartmoutfi  College  y.  Wood- 
ward, 17  U.  8. 4  Wheat  686  (4:659). 

The  title  cannot  oonfer  the  name  American 
Bell  Telephone  Gompany  upon  the  corpora- 
tion. "  The  title  of  a  statute,  it  has  been  re- 
peatedly held,  is  nopart  or  parcel  of  the  statute. " 

Potter's  Dwarr.  6tat  &  Gonst  102;  8edg. 
Gonst  8Ut  2d  ed.  89,  40;  MiUs  v.  Wilkins,  6 
Mod.  62;  Hadden  y.  Bamep,  72  U.  8.  5  Wall. 
107  (18:518);  Commonwealth  v.  S^fsr,  58  Pa. 
niUnion  Pass.  B.  Ctfs.  Appeal,  81*  Pa.  94. 

The  special  Act  does  not  give  the  persona 
named  in  it  power  to  assume  a  name,  it  gives 
them  power  to  organise  a  oorporation.    The 
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Act  is  to  be  taken  most  beneficially  for  the  soy* 
ereign,  and  against  the  grantee. 

2  B1.  Com.  847:  Potter's  Dwarr.  Stat  146, 
215;  Dartmouth  OoUege  o.  Woodward,  wmra; 
Comnumtoealth  ▼.  Erie  d  N.B.  B.  Oo.  27  Pa. 
851. 

The  special  Act  refers  to  chapter  224,  by  en- 
acting that  Bell  and  his  associates  might  "or- 
ganize a  corporation  according  to  the  provi- 
sions of  chapter  224."  The  powers  conferred 
by  the  special  Act  are  limited  to  the  precise 
language  used.  The  language  confers  no  au- 
thority upon  the  Secretary  of  the  Common- 
wealth to  issue  such  a  certificate  as  has  been 
offered  in  evidence. 

Commonwealth  t.  Central  Pom,  R,  6^.  53  Pa. 
520;  Bowling  Green  d  M,  R.  Go,  v.  Warren 
County  Court,  10  Bush,  711;  EUis  ▼.  Paige,  1 
Pick.  48;  Farmert^  L,  dt  Trust  Co,  v.  Carroll, 

5  Barb.  618;  Ang.  &  Ames,  Corp.  ^§  81,  111. 
The  Bell  Telephone  Company  of  Philadel- 
phia is  one  of  the  complainants  mentioned  in 
the  bill  of  complaint.  No  Act,  law,  charter, 
or  evidence  was  offered  to  prove  that  such  a 
corporation  ever  did  exist 

The  assignment  from  the  Bell  Telephone 
Company  recites  other  agreements  that  are  a 
part  of  the  chain  of  title.  The  counsel  for  de- 
fendants objected  to  the  reception  of  the  evi- 
dence, and,  as  a  part  of  the  obiection,  called 
for  the  agreements  mentioned  in  the  assign- 
ment The  evidence  should  have  been  pro- 
duced with  the  agreements  mentioned  therein, 
andproperproof  madeof  the  execntioD  thereof. 

The  Bell  Telephone  Company  is  alleged  to 
have  been  incorporated  under  the  laws  of  Mas- 
sachusetts "  to  carry  on  business  for  the  whole 
United  States  outside  of  New  England,"  and 
was  thus  prohibited  from  carrying  on  business 
in  Massadmsetts,  under  whose  laws  it  was  in- 
corporated. Therefore,  the  company  should 
be  regarded  not  as  a  corporation,  but  merely 
•8  a  partnership. 

"  No  rule  of  comity  will  allow  one  State  to 
spawn  corporations  and  send  them  forth  in 
other  States  to  be  nurtured  and  do  business 
there,  when  said  first-mentioned  State  will  not 
allow  them  to  do  business  within  its  own 
boundaries." 

Land  Grant  B,  d  Trust  Oo.  y.  C<^ee  County. 

6  Kan.  245;  HiU  y.  Beach,  12  N.  J.  Eq.  81. 
This  Judgment  and  decree  are  erroneous,  be- 
cause &e  com^ainants*  proofs  show  that  the 
American  BeU  Telephone  Company  owned  but 
two  thirds  of  the  patent  dated  March  7, 1876, 
and  but  one  third  of  the  patent  dated  January 
80, 1877. 

The  evidence  shows  that  Bell  was  not  the 
original  and  first  inventor  of  the  inventions  de- 
scnbed  in  the  patent  His  apparatus  is  inher- 
ently unfit  for  telephonic  purposes  in  the  trans- 
mission of  articulate  speech. 

The  court  below  erred  in  entering  a  decree 
against  the  appellants,  Scott  and  others,  who 
were  officers  or  directors  of  the  Clay  Conuner- 
cial  Telephone  Company,  and  not  jointly  car- 
rying on  the  business  ox  telephony. 

The  court  below  erred  in  entmng  a  decree 
against  the  appellant,  Henry  Clay,  who  had 
conveyed  to  the  Clay  Commercial  Telephone 
Company  the  letters  patent  that  had  been  grant- 
ed to  him,  and  had  no  further  interest  m  the 
patents. 
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The  bin  of  complaint  is  defective  for  want  • 
of  sufficient  parties. 

The  complainants  failed  to  prove  the  matoial 
allegations  set  forth  in  the  bilVof  oomfdaint 

lull's  letters  patent  are  not  good  and  valid 
inlaw. 

The  evidence  shows  that  the  instrumoits 
used  by  the  Clay  Commercial  Telephone  Com- 
pany are  not  arranged  or  constructed  accord- 
ing to  the  specifications  and  claims  set  forth  in 
the  Bell  patents;  and  that  the  defendants  bad 
not  infringed  said  patents. 

Mewre,  Lyeander  EiU,  George  Fi  Edmunde^ 
Don  M.  Dickinson,  T,  8.  R  Diaxm,  Ckarim 
P.  Croiby,  H,  C.  Andreum  and  Melville  Church. 
for  the  People's  Telephone  Company  (the  Draw- 
iMtugh  Case)  and  the  Overland  Telephone  Com- 
pany: 

It  is  conceded  that  the  machines  conceived 
and  constructed  by  Daniel  Drawbaugh,  which 
did  transmit  articulate  speech,  operated  on  the 
principle  which  has  been  applied  under  the 
Bell  patents. 

Th^  principle  is  that  of  transmitting  articu- 
late speech  upon  wires  by  a  continuous  electric 
current,  with  the  addition  of  means  to  cause 
incidental  undulations  of  the  current  corre- 
sponding with  the  incidental  tones  of  the  human 
voice. 

When  applied  in  the  electric  speaking  tele- 
phone the  practical  result  is,  that  the  same  air 
vibmtlons  set  in  motion  by  the  human  voice, 
and  producing  sound  by  their  impact  upon  the 
tympanum  of  the  ear,  are  repeated  with  com- 
parative exactness  upon  the  tympanum  or  dia- 
phragm of  the  transmitting  instrument,  are 
then  l)y  the  process  carried  to  a  distance,  and 
there  with  equal  exactness  Rpeated  upon  the 
tympanum  or  diaphragm  of  tne  receiver,  and 
I  tlicu^e  u^nin  repeated  upon  the  tympanum  of 
the  listCDing  car. 

The  isdue  is  simply.  Did  Alexander  Orahsm 
Bell  or  Daniel  Drawbaugh  first  concdve  and 
apply  this  principle,  and  dothe  the  conception 
in  substantial  forms  which  demonstrated  at 
once  its  practical  efficacy  and  utility? 

This  court  has  clearly  laid  down  the  lines 
within  which  legal  evidence  can  solve  the  ques- 
tion in  favor  of  Drawbaugh. 

Gayler  y.  WiU^,  51  U.  S.  10  How.  477  (18:- 
504);  Coffin  7.  Ogden,  85  U.  &  18  WalL  l» 
(21:  821). 

When  the  Drawbaugh  defense  is  tested  by 
these  cases,  no  attack  can  reach  it 

The  policy  of  the  law  is  to  give  the  utmost 
possible  encouragement  and  protection  to  the 
mventor,  not  to  the  patentee. 

The  vast  amounts  invested  under  the  Bell 
patents  and  in  perfecting  them,  the  hosts  of 
people  who  have  their  "all"  invested,  the  re- 
I'^cnons  upon  "unscrupulous  speculators,"  said 
to  be  behind  Drawbaugh,  cannot  add  a  feather 
in  weighing  the  matter  of  priority  of  invention. 

The  date  of  Bell's  alleged  invention  can  be 
fixed  no  earlier  than  Mardi  10,  1876;  certainly 
no  earlier  than  February  14,  1876. 

But  for  the  purposes  of  the  Drawbaugh  de- 
fense, we  may  safely  set  the  date  of  the  con* 
ception  by  Betl  at  June  2, 1875. 

Previous  to  this  he  had  abandoned  experi- 
ments with  the  diaphragm,  and  it  was  not  un- 
til December  28, 1875,  hi  his  Interview  with 
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Hr.  (George  Browo,  of  Toronto,  Canada,  that 
lie  drew  a  sketch  of  his  July,  1875,  instrameDt, 
predicated  upon  his  experiments  subsequent  to 
June  2, 1876,  and  placeid  upon  it  these  words  in 
his  own  handwrinne:  **Ftni  attempt  to  Wan*- 
mit  th$  kumam  voice. 

And  so,  though  the  evidence  permits  us  to 
place  it  later,  we  fix  the  earliest  date  of  Bell's 
myention,  June  2, 1875. 

We  praMnt  a  history  from  the  first  idea  con- 
ceived by  Drawbaugb,  of  transmitting  articu- 
late speech  over  a  telegraph  wire  in  1859-60, 
through  various  expeiiments  bv  which  the  con- 
ception finally  took  on  mechanical,  though 
rude  forms,  and  became  of  practical  use,  down 
to  the  finished  and  nicely-aa justed  mechanism; 
sdl  prior  to  the  date  of  Bell's  invention. 

TiiiB  history  rests  for  its  general  truthfulness, 
and  for  the  accuracy  of  its  details,  upon  the 
direct  and  positive  testimony  of  an  enure  com- 
munity, and  of  visitors  to  that  community,  rep- 
nsentmg  all  classes. 

Oeer  two  htindred  pereone  teetf/ff  to  knowledge 
nff  DrawbaugKe  teUptumee  ae  an  aeeompliehed  in- 
mention  vrioT  to  the  date  tf  Belfe,  Oier  eeventy 
talked  through  the  machine.  Over  one  hundrA 
emd  tliirty  eaw  the  maehinee,  and  mat  of  theee 
identify  inetruTtiente, 

Drawbaugh's  shop  was  a  common  resort  for 
people  and  a  place  to  which  visitors  were  fre- 
quently taken,  while  Drawbaugh  himself  was 
considered  a  remarkable  man  among  the  people. 

The  mat  mass  of  evidence  for  the  aefense 
la  not  of  illiterate  or  careless  witnesses,  but  on 
the  contrary  is  that  kind  which  is  admitted  to 
be  even  superior  to  that  of  the  mere  learned  or 
edentific.    There  is  no  room  for  mistake. 

So  strong  and  vigorous  was  this  class  of  tes- 
tioionv  that  the  court  below  was  constrained 
to  bold  that  "The  case  made  by  these  wit^ 
iMves  is  sufildently  formidable  u>  overcome 
the  legal  presumption  of  the  validity  of  the 
complainant's  patent." 

It  isdoubtlen  true  that  strong  circumstantial 
abould  sometimes  overcome  direct  evidence,  as 
in  BowY.  Underwood,  1  Fish.  Pat  Cas.  ICRd. 

But  the  testimony  here  is  far  beyond  the 
ffBDge  of  that  doctriiM.    Other  rules  apply. 

In  this  case  we  have  hundreds  of  witut^sMcs, 
each  describing  either  the  knowledge  of  hb 
own  senses  of  a  result,  or  of  the  hearmg  of  the 
f«sult,  which,  if  hi  fact  it  occurred,  or  if  in 
fact  he  heard  of  it,  was  the  most  startling  and 
tmheard  of  thing  in  all  his  experience. 

It  was  not  merely  a  wonderful  mechanical 
contrivance,  but  here  was  ^n  unseen  and  mys- 
terious cause,  whose  processes  were  not  discov- 
erable to  the  vision,  whose  force  seemed  rather 
of  the  unnatural,  and  whose  reeulte  alone  im- 
pressed the  mind  and  memory. 

11  the  machine  talked,  and  the  witness  heard 
it,  there  can  be  no  doubt  of  the  accuracy  of  the 
inpression  made. 

It  is  the  strongest  possible  corroboration  that 
the  witnesses  do  not  agree  in  their  memories  of 
the,  to  them,  novel  parts  of  the  instrument;  or 
ere  at  fault  or  are  mistaken  as  to  the  identity 
of  the  instruments,  or  of  the  difference  between 
the  carbon  or  variable-resistance  machines  and 
the  magneto  machines. 

They  are  agreed  in  memory  of  the  great,  con- 
dusive  fact,  that  this  maohimb  did  talk. 

We  find  repeated  and  constantly  appearing 
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support  of  the  main  facts  testified  to,  in  per- 
fecuy  natural  and  consistent  collateral  matters. 

We  find  the  unlearned  and  unskilled  remem- 
bering well  the  talking  machine,  when  clothed 
in  the  familiar  garb  of  a  tin  mustard  box  or 
common  glass  tumhler,  and  forgetting  other 
details;  we  find  others  remembering  the  instru- 
ments with  anv  peculiarity  about  them  like  the 
spiral  magnet  better  than  they  can  recall  other 
p«rts;  we  find  the  blacksmith  remembering  the 
shape  and  position  of  the  permanent  magnet 
witn  which  he  Is  familiar^  and  forgetting  all 
about  the  electro-magnet,  of  which  he  knew 
nothing.  We  find  a  farmer,  recalling  all  the 
details  for  applying  electricity  alx)ut  the 
machines,  but  cease  to  wonder  at  Ids  accuracy 
when  we  find  that  he  had  at  some  time  before 
greatly  interested  himself  about  practical  elec- 
trical machinery.  The  very  diversity  of  de- 
tail, the  absence  of  concurrence  in  circum- 
stance, in  occasion  and  in  time,  presents  this 
mass  of  testimony  impregnable  against  the 
complainants'  theory,  that  it  is  the  product  of 
consultation  or  of  prearrangement 

Care  has  been  taken,  in  summoning  witnesses 
to  testify,  to  call  no  man  whose  character  or 
whose  word  could  be  successfully  impeached 
by  any  methods  known  to  the  law. 

The  charges  of  conspiracy  and  of  gullibility 
against  these  witnesses  rest  onlv  upon  the  bare 
statements  of  counsel.  The  lives  of  all  the 
witnesses  are  clean,  their  characten  for  truth 
and  veracity  unassailed. 

We  submit  an  analysis  of  the  testimony,  and 
call  particular  attention  to  the  absolute  certain- 
ty of  the  dates  as  fixed  hy  collateral  matten  in 
every  instance. 

Complainants  have  introduced  fortv-eight 
witnesses  to  show  that  they  never  saw  the  ma- 
chines and  never  heard  them  epoken  cf.  Of 
these  but  ten  stand  the  test  of  cross-examina- 
tion and  rebuttaL  Among  these  are  Theophi- 
lus  Weaver,  who  had  be^  employed  by  th«i 
complainants  to  get  up  testimony,  and  was  not 
on  good  terms  with  Drawbaugli,  and  David 
A.  Hauck,  with  whom  Drawbaugh  had  a  suit 
and  who  was  adjudged,  both  by  the  Examiner 
of  Interferences,  and,  subsequently  upon  ap- 
peal, by  ibe  Board  of  Chief  Examiners,  to  have 
sworn  falsely. 

This  case  affords  striking  illustration  of  the 
wisdom  of  those  settled  legal  rules  for  valuing 
evidence,  which  give  great  weight  to  positive 
and  little  weight  to  negative  testtmony. 

This  oourt  said  in  l^itt  v.  Huidekoper,U  U. 
6. 17  Wall  884, 894(21:  644,  647):  "It  is  a  rule 
that  ordinarily  a  witness  who  testifies  to  an 
affirmative,  is  to  be  preferred  to  one  who  testi- 
fies to  a  negative. 

See  also  Collection  of  Cases.  14  U.  B.  Dig. 
6^Gilb.  Ev.  140;  1  Stark.  £v.  g  82. 

While  no  person  possessing  a  memory  could 
well  forget  having  talked  through  one  of  these 
machines,  yet  it  may  be  true,  that  othera  who 
testify  that  they  never  heard  of  it,  or  did  not 
see  it,  tell  the  truth,  from  lack  of  opportunity 
to  see  or  hear  it. 

The  difference  in  the  ability  of  persons  to  re- 
call facts  is  a  matter  of  common  observation; 
and  witnesses  may  be  infiuencednot  to  remem- 
ber. 

(Counsel  here  commented  on  the  testimony 
of  complaifumt's  witnesses.) 
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Negative  witnesses  cannot  stand  against  the 
positive  testimony  of  men  who  saw  and  talked 
Uirouffh  the  telephone,  remember  Uie  words, 
and  iaentifv  the  instromeots. 

It  would  be  presumable  that  the  three  or 
four  witnesses  testifying  that  Drawbaugh  did 
not  speak  to  them  were  omitted  to  be  spoken 
to  by  him,  because  of  discouragement,  or  dif- 
fidence, or  experience  of  repeated  rebuff,  rather 
than  that  the  positive  testimony  of  himself, 
and  of  so  many  witnesses  of  character,  is  wick- 
edly false. 

]!>rawlMEiugh  and  his  witnesses  should  have 
the  benefit  of  the  presumption  in  favor  of  truth 
and  honesty. 

When  a  man  is  relating  an  exceptional  ex- 
perience—an astonishing  result,  a  mvstery  con- 
nected with  spoken  words — it  would  be  more 
incredible  if  he  did  not  remember  it. 

Resort  has  been  had,  not  to  the  testimony, 
but  to  the  theory  of  the  inherent  incredibility 
of  the  defense,  and  especially  of  the  story  of 
Drawbaugh  himself. 

Drawbaugh's  history  of  himself  and  of  his 
experiments  and  labors  upon  the  electric  speak- 
ing^telephone  from  1860  to  1879,  inclusive, 
must  be  either  a  truthful  statement,  or  one 
manufactured  by  a  wicked  miod;  yet,  all  the 
methods  known  to  the  profession  have  been 
applied  for  the  purpose  of  breaking  down  his 
testimony,  and  toit/taut  tvecess. 

U]^n  the  course  and  path  of  his  Hfo,  and  his 
relations  and  dealings  with  all  men  from  his 
boyhood  down  to  his  fifty-eighth  year,  the 
complainants  have  focused  a  light  which  has 
made  luminous  every  detail.  But  we  find  that 
he  bore  a  character,  and  had  a  life  record, 
whose  honesty  and  truthfulness  could  not  be 
assailed.  All  bear  testimony  to  his  steadiness, 
his  industry,  his  enthusiasm  in  physics,  and  es- 
pecially hi  electric  science. 

The  record  is  full  of  evidence  of  the  employ- 
ment of  '*agents"  from  the  community,  by  tine 
complainants,  in  a  search  for  matter  where- 
with to  attack  him. 

It  has  never  been  true  in  the  history  of  Juris- 

{)rudence  that  a  fabricated  story,  covering  a 
ong  period  and  a  series  of  transactions,  could 
stand  the  tests  applied  to  it  in  the  courts  of 
Justice. 

Drawbaugh's  testimony  covers  882  pages,  of 
which  IdO^wges  are  cross-examination,  and 
the  complamants  commanded  eveij  available 
resource  and  aU  the  ability  and  knowledge, 
both  scientific,  legal  and  common,  that  would 
by  any  possibility  be  put  into  an  attempt  to 
break  a  witness  by  cross-examination. 

A  careful  readmg  of  this  tec^mony  is  con- 
vincing of  its  truth.  The  very  faults  of 
DrawMugh's  memory,  the  immaterial  contra- 
dictions and  changing  of  immaterial  dates 
only  go  to  strengthen  the  conviction  that  the 
history  as  relatea  is  genuine  and  truthful.  It 
is  without  a  trace  of  the  inflexibility  which 
characterizes  fabrication.  The  man  that 
speaks  is  in  harmony  with  the  history  of  the 
man's  character  as  related;  in  harmony  with 
all  knowledge  of  the  honest,  ingenuous,  open- 
minded  gemus,  as  portrayed  by  the  account 
of  his  life. 

It  is  said  by  the  complainants  that  Draw- 
baugh was  not  a  learned  man;  that  no  one  but 
a  scientist  could  have  invented  the  telephone; 
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and  the  fact  of  his  busying  himself  with  other 
inventions  in  mechanical  contrivances  is  used 
as  showing  that  he  could  not  have  conceived 
or  had  his  mind  upon  so  great  a  discovery  a» 
that  of  the  transmission  of  artictilate  speeda. 

So  far  as  the  learning  is  concerned,  it  can  be 
shown  that  successful  inventors  are  not  the- 

Sroduct  of  the  universities,  but  of  natural  coo- 
itions  and  of  tendencies  conmion  enough  ii^ 
American  civilization.  Gknius  is  innate,  and 
the  man  possessing  it  is  the  man  who  must  ad- 
vance in  Its  use. 

No  mere  theory  can  /nve  the  accurate  and 
ready  knowledge  which  practice  imparts. 
Von  Humboldt  found  at  Calabozo  an  electriod 
machine,  the  work  of  a  man  who  had  never 
seen  any  instrument,  who  had  no  person  to 
consult,  and  who  was  acquainted  with  the  phe- 
nomena of  electricity  only  by  reading  the  treat- 
ise of  De  Lafond  and  Franklin's  Memoirs. 

The  Royal  Society  of  London  once  elected  U> 
honorary  membership  a  man  who  first  demon- 
strated that  lightning  and  electricity  were 
one,  whose  reports  as  to  his  experiments  with 
a  Idte  and  a  key,  it  had  formerly  refused  to  re- 
ceive and  had  made  sport  of.  He  stands  in 
history  and  science  as  among  the  most  eminent 
of  natural  philosophers.  He  was  a  '*  Yankee 
tallow  chandler's  son,  a  printer  runaway  boy,*^ 
for  whom  the  schools  did  nothing. 

Michael  Faraday,  the  son  of  a  blacksmith, 
gave  his  attention  to  practical  experiments  with 
dectridty,  resulting  in  the  discovery  of  the  in- 
duction current 

Hugh  Miller's  great  conceptions  took  form 
when,  without  education,  he  was  woildng  as 
a  laborer  at  the  Cromarty  stone  yards. 

Ampere  worked  out  difficult  mathematical 
problems  with  sticks  and  stones  before  he  bad 
learned  the  names  or  forms  of  figures. 

But  it  is  said  Drawbaugh  busied  himself  with 
mechanical  contrivances  of  comparative  insfg- 
nificance. 

So  did  Robert  Fulton,  Outtenberg  and 
Franklin.  Again,  the  attack  is  made  upon  the 
credibility  of  Drawbaugh's  story,  upon  the 
ground  that  such  an  invention  would  have  been 
widely  known,  and  would  have  commanded 
fdl  the  resources  necessary  to  present  it  to  the 
public. 

But  the  telephone  seemed  a  mystery  and  a 
novdty,  of  no  practical  utility,  to  the  leanied 
and  the  rich  of  Uie  great  cities,  long  after  Bellla 
patents  were  issued. 

Morse,  who  conceived  the  electric  telemph^ 
for  twelve  years  thereafter  struggled  wityb  pov- 
err?,  to  secure  any  consideration  for  it 

Elias  Howe  for  years  suffered  the  pann  of 
poverty  and  failure  to  get  friends  or  capitS  in- 
terested in  the  sewing  machine  in  this  ooontry^ 
or  in  England. 

Now,  what  is  there  in  this  case  that  so  dis- 
tinguishes it  in  the  domain  of  Judicial  hivesti- 
gation  as  to  require  a  reversal  of  settled  ruka 
of  evidence  ? 

Directand  positive  affirmativeevideDoe,iinini- 
peached  and  imcontradicted,  seemA  in  the  ooiurt 
below  to  have  failed  of  legal  virtue  when  ap- 
plied to  this  particular  controvmy;  and  the 
rule  as  to  presumptions  is  so  radically  altered 
that  the  testimony  of  four  doubtful  witnessea 
that  they  did  not  hear  of  a  fact— no,  Uwt  tbey 
did  not  remember  hearing  of  it — shall  beie- 
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<ceived  aa  finally  closing  the  door  against  the 
poflsibUi^  of  its  existence,  and  against  therec- 
oi^iition  of  ail  direct  and  poduVe  testimony 
of  twenty-seven  equally  credible  men  and 
women,  that  they  actually  did  see  and  bear  of 
the  thing. 

And  although  he  did  apply  to  twenty-seren 
others,  it  is  conclusively  assumed  that  he  did 
not  have  a  telephone,  because  he  did  not  apply 
to  these  four  gentlemen.  As  well  might  it  have 
been  assumed  that  Howe  did  not  invent  the 
sewing  machine,  because,  after  repeated  at- 
tempts, he  ceased  his  applications. 

Although  the  greatest  inventors  and  discov- 
erers have  died  in  poverty,  or  succeeded  only 
after  long  fafluie,  yet,  because  Drawbaugn 
could  not  at  once  command  recognition  and 
influence,  his  story  is  stamped  as  a  fabrication 
from  be^ning  to  end. 

The  community  corroborating  him  are  called 
knaves  or  fools.  A  mind  ad  i  ve  in  the  direction 
of  other  invenUon  is  held  evidence  that  this  dis- 
covery was  beyond  his  scope. 

The  learned  court  below  seems  to  demand  a 
new  and  a  special  law  of  evidence,  and  a  revers- 
al of  a)]  the  commonly  received  notions  of  hu- 
man nature,  to  fit  this  case. 

As  the  complainant's  whole  theory  and  the 
decision  of  the  court  below  rest  upon  the  basis 
that  Drawbaugh  is  a  fraud,  and  has  had  the 
Ingenuity  to  set  up  the  story  and  the  influence 
to  get  it  so  overwhelmingly  corroborated,  we 
submit  from  the  record  a  brief  sketch  of  '*His 
history,  surroundings  and  testimony." 

If  a  charlatan,  unlike  his  kind,  he  has  not 
led  an  itinerant  life.  All  that  can  be  told  of 
him  from  boyhood  to  age,  all  the  evil  or  good 
that  is  known  of  him,  all  evidences  of  char- 
acter, all  the  impresdons,  are  written  of  Draw - 
bM^h  in  one  place  and  upon  one  conununity. 

T%e  story  from  his  earliest  to  his  latest  years 
is  a  very  sunple  and  homely  one.  If  it  be  true 
that  he  developed  into  a  Machiavelli  in  his  fifty- 
third  year,  the  incongruity  is  worth  considera- 
tion. 

He  was  giving  attention  to  electric  science  in 
1860,  and  then  conceived  and  talked  of  ^'speak- 
ingthrough  a  telegraphic  wire  by  electricity" 

Between  1871  and  1874,  Drawbaugh  showed 
Exhibit  "C."  and  said  that  the  wice  produced 
^*pulmtiorur  upon  the  machine. 

At  that  early  time  be  was  experimenting  with 
electricity,  which  seemed  to  be  his  hobby. 

He  was  a  person  of  remarkable  ingenuity  and 
«kilL  At  thirteen  he  made  a  rifie  and  at  a  later 
period  was  skillful  in  wood- working.  At 
twelve,  he  made  a  part  of  a  clock.  At  sixteen 
be  manufactured  a  small  steam  engine.  In 
1857,  1869,  he  constructed  and  operated  a  pho- 
tographic apparatus,  making  even  the  lenses 
himself.  He  made  a  solar  transit  and  a  ma- 
chine for  wrapping  electric  wires.  He  made 
bis  galvanometers.  He  was  applied  to  by  oth- 
ers to  invent,  and  did  invent,  nuichines  for 
them — the  tack  machine  for  Fatten,  the  paper- 
bag  machine  for  Bengsier,  and  other  machines 
for  the  pump  company  and  for  the  axle  com- 
pany. He  was  a  great  mechanical  genius  and 
«  "mMi  inventor?' 

All  the  witnesses  concur  as  to  his  sobriety, 
bia  truthfulness,  and  his  incessant  and  tireless 
isdostry,  and  of  his  labors,  extending  far  into 
the  night.    He  was  generous  and  kindly,  and 
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negligent  in  money  matters.  His  wife  refused 
to  sign  the  deed  when  he  wished  to  sell  their 
little  home,  to  put  money  into  the  "  talking 
machine." 

(The  counsel  here  reviewed  the  evidences 
showing  Drawbaugh's  poverty.) 

The  able  opinion  of  tne  circuit  Judge  is  ex- 
haustive in  its  treatment  of  Drawbaugh  as  a 
conspirator,  a  perjurer  and  as  a  general  fraud. 

(Counsel  herediscussed  the  evi<^ce  on  which 
this  charge  rests.) 

A  britf  iketch  of  the  Conception  and  Progrea 
ef  DrawMualCe  Tetepfume. 

He  early  began  to  study  the  subject  He  ex- 
perimented with  the  vocal  organs,  and  had 
learned  the  fact  that  sound  set  up  vibrations  in 
solid  substances. 

He  pursued  the  principle  always,  that  the 
current  must  not  be  broken,  and  from  the  first 
his  conception  was  of  a  continuous  current. 

S Counsel  here  goes  into  the  evidence  on  this 
Ject,  showing  his  experiments  and  the  pro- 
gress of  his  invention.) 

The  story  of  Drawbaugh  then,  and  of  the 
record,  overwhelmingly  corroborated  by  the 
witnesses  for  the  defense,  is  as  follows: 

Early  concepUon  and  experiments  with  the 
continuous  current,  1862.  1866  and  1867. 

Tea-cup  transmitter  and  receiver,  1866  and 
1867. 

Tumbler  and  tin  cup  and  mustard  can  (*'F" 
and  **B"),  1867  and  1869. 

Improvement  upon  "B"  (**€")»  1869. 1870. 

Further  improvement  upon  "0"  and  the  more 
perfect  magneto  instrument  "I,"  1870, 1871. 

Mouthpiece  changed  to  centre,  and  adjusting 
screw  inserted  (Exhibit  "A"),  1874. 

"D"  and  "£,"  perfectly  adjusted  and  finished 
magneto  instruments,  January  and  February, 
1875. 

"L."  "M,"  "G"  and  "O."  tppn  JWiruary 
1875.  to  August,  1876. 

"H,"  August,  1876. 

••J,"'*N^and"P,'»1878. 

The  reason  why  Drawbaugh  was  seen  by 
some  of  the  witnesses  working  with  the  earlier 
machines,  after  the  perfection  of  the  instru- 
ments *'D"  and  "£,'  on  other  earlier  magneto 
instruments,  was  that  Drawbaugh,  on  dUcov- 
ering  that  the  magneto  receiver  "B,"  as  im- 

? roved  and  organi^  in  the  improved  "C,"  in 
870,  would  serve  as  a  transmitter,  temporarily 
abandoned  the  variable  resistance  transmitters, 
'•F'  and."B,"  and  did  not  return  to  experi- 
ments and  progress  on  them  tiU  1875.  Yiom 
them,  through  a  series  of  experiments  and  im- 
provement, came  finally  the  perfect  carbon  in- 
struments in  1878. 

As  to  the  claim  that  Drawbaugh  was  still 
experimenting,  when  defendants^  evidence 
shows  he  hadaccomplished  the  invention,  the 
answer  is  that  the  instrument  hi  his  view  "was 
not  loud  enough  for  practical  purposes."  He 
wanted  it  to  talk  out  as  a  man  talks. 

The  charge  that  Drawbaugh  did  nc€  make 
known  hie  invention  to  hie  aeeoeicUee  in  the  shops 
where  he  worked  has  nothing  to  rest  upon. 

(Counsel  reviews  the  evidence  on  this  pdnt 
and  also  the  testimony  of  thir^-seven  of  de- 
fendants' witnesses  establishing  the  inventioiL 
of  Drawbaugh.) 

Without  continuing  an  extended  analysis  we 
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ttter  briefly,  In  addition  to  tbe  foiegotag,  and 
io  addition  to  tbe  wliueiaea  discuMed  and 
quoted,  to  the  foUowii^  eqnailj  strong  and 


poetUve  teetlmonT  (dtmg  the   leatimony  of 

about BeventTadffltf"""'  ~" ' 

Ephtaim  R. 


about  Kveutr  addittonal  wltneMM). 

Ephtaim  R.  HoMnger,  a  nempaper  man 
andJobpiiDler.was  called  by  the  oomplainanta 
who  proved  br  him  that  he  pubUahed  a  card 
for  Drawbaugl)  before  June,  18T4,  containing 
■  partial  list  ra  inventions  and  not  mentiooiDg 
the  telephone. 

Thia  card  I*  a*  (ollowi: 


rm»n,  iiaTAiAY*OTi«ii*. 

THE  vaimusiBa  rutmrr  ii<n>m- 
1iHACU»P«l!~i»M» 


BuanuocsMB. 
llffABIETO  ELECTRIC 

^  UActaBm,  ^ 

{For  abort limXclqtnipliiDg',  fire. Alarm. 

and  Propelliag  KlMtrio  Clodta.    It  can  h« 

■j>pIi6dto«nT'fonnof£laeiTieiDovtnvai. 

i3iv«!  eiiUr»  tatiifnnion'USEINd  NO 

OAZr^iJVW  3ATTERX. 

rrror  siHfLxciTT  uhu  Ko  finui; 

We  say  of  it: 
'    1,  It  was  prepared  by  Holslnger.  nllbout 
DrawbauKb's  mperTisIon. 

2.  It  purports  only  to  give  a  list  of  patented 
liiTetitiaaB. 

8.  It  purports  to  give  a  list  of  practical  and 
everyday  tools  used  among  tbe  people  where 
tbe  card  was  issued. 

4.  Hie  advertlaeinent  In  it  of  a  double  ma- 
rine for  telephooing  would  have  been  absurd. 

5.  It  was  early  in  1874,  and  Drawbaughhad 
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no  telephone  machines  read*  for  tak,  and  the 
card  purports  to  advertise  only  for  sale  to  the 
class  of  people  about  there,  aad  It  omiltcd  the 
gasfKivBTDor  and  wire  wrappeta  and  the  stamp 
canceller,  for  tbe  same  reason,  i.  *.,  aucb 
people  did  not  use  them. 

6.  Drawbaugh  would  not  care  to  advattiae 
to  patent  pirates  the  matter  of  his  greatest  ' 
work,  to  no  good  purpose. 

7,  His  object  was  to  get  everyday  woA 
without  calling  atteation  to  bis  "hobl^.'* 

S.  Holsitjger  talked  through  the,  to  him. 
perfect,  because  finished,  machines  "D"  and 
"B"  (not  finished  until  February  ISTC),  in  the 
summer  of  18TS,  a  vear  after  the  card:  and  the 
"experimenis,"  as  be  calls  them,  of  1B74  were 
witb  tbe  rude  and  unclosed  machine*  "F," 
"B"  aod  "C." 

Finally , the  witness  Holsinger  distinctly  states 
that  hla  testimony  for  defendants  is  correct. 

Of  the  wiinesses.  all,  with  tbe  exceptioii  of 
eight,  give  their  leatimony  as  to  having  seen 
or  talked  with  the  macbioes  prior  to  June  2. 
I8T5,  tbe  date  of  Bell's  invention;  and  in  every 
case  tbe  testimony  shows  that  tbe  date  has  been 
fixed  accurately  by  collateral  aod  convincing 
circumstances. 

To  corroborate  the  dates  we  called  a  number 
of  witnesses,  who  testified  as  to  being  told  of 
the  machines  and  of  the  common  report  of  tbe 
macbiLA,  at  tbe  dates  which  the  foregoing 
witnesses  have  Hied  as  tbe  time  they  saw  Uiem ; 
and  this  latter  class  of  witnesses  as  aocarately 
fix  the  dates. 

We  bave  in  almost  evei^  instance  called  a 
Stranger  to  the  witoees  giviug  the  dincX  testi- 
mony, to  establish  the  dale  of  such  coUateral 
fact. 

(Counsel  here  recites  tbe  evideooe). 

A  number  of  the  original  parts  of  these  in- 
struments exist  and  are  in  evidence,  aud  from 
the  parts  and  from  tbe  testimony  of  Draw- 
baugh and  other  witnesses  describing  them  re- 
produced instruments  were  constructed.  In  or- 
der to  sbow  tbe  court  how  tbey  appeared  and 
acted,  when  completed  in  all  tbeir  parts.  Of 
tbe  reproductions  "F"  was  the  only  one  of 
the  four  which  was  a  carbon  instrument. 

The  court  below  lays  great  stress  upon  the 
failure  of  these  inslruncDts  to  do  satisfactory 
workin  IbeNew  TorkteGts.  TbeiiistnimeQt» 
were  again  reproduced  and  properly  adiuatcJ 
at  Philadelphia,  and  worked  perfectly. 

It  is  difficult  to  see  wherein  Lbe  essential  parla 
sf  these  machines  differ,  and  it  is  perfectly 
plain  that  the  New  York  tests  failed  of  per- 
fect action  from  the  rough  treatment  the  ma- 
cbices  had  bad,  and,  from  having tKenahaken 
out  of  adjustment 

Mr.  Georg«  P.  Edmonds,  for  tbe  Peo- 
ple's Telepboue  Company  (Drawbau^b  Case), 

and  the  Overland  Tclepbone  Company; 

The  court  below  was  right  In  its  theory  that 
this  meUiod  of  transmitting  speech  by  electrical 
contrivances  actually  existed  at  the  time  that 
tbe  defendants'  testimony  in  the  court  below 
said  that  it  did,  or  else  that  the  whole  ot  tbo 
defendants'  testimony  is  false. 

It  was  found  by  tbe  court  below  that  lb* 
story  that  was  told  by  Drawbaugh  and  his  wlu 
nessea  was  untruiL 
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If  the  things  took  phuse  that  the  testimony 
tends  to  show,  then  Bell's  case,  as  a  prior  in- 
Tentor  and  entitled  to  raevent  the  nse  of  these 
machines  inrented  by  Drawhaugh,  has  no  place 
in  thiscoait 

The  question  that  you  are  now  to  pronounce 
upon  is  not  whether  Drawbaugh  shall  have  a 
patent;  it  is  the  queBtion  of  whether  he  and 
those  who  have  taaen  up  his  cause  shall  have 
a  right  to  use  their  instruments  against  the  in- 
tervention of  Bell  as  a  prior  inventor. 

It  to  of  no  consequence  whether  Drawbaugh 
has  an  application  for  a  patent  now  pending,  or 
wheiherhe  never  made  an  application  orthought 
of  making  an  application  for  a  patent 

The  p(nnt  is  whether  Bell  is  the  first  and 
prior  inventor  of  a  useful  invention  and  has 
made  a  proper  application  for  its  exclusive  use. 

What  is  to  become  of  the  Drawbaugh  inven- 
tion or  the  Gray  invention  has  nothug  to  do 
with  this  case. 

A  telephone  Is  a  contrivance  for  transmitting 
speech;  an  extremely  useful,  ingenious  ana 
valuable  invention. 

Are  you  to  say  that  every  msn  who  lived  in 
this  neighborhood  in  Pennsylvauia,  and  that 
this  old  unlettered  man,  Drawbaugh,  whose  life 
had  been  pure  from  beginning  to  end,  are  liars? 

I  deny  It  It  is  agiunst  human  experience; 
it  is  against  human  morals;  it  is  against  every 
principle  and  test 

I  want  to  ask  Your  Honors  to  read  this  tes- 
timony both  of  the  complainants  and  of  the  de- 
fendants, in  this  People's  cause,  and  the  Over- 
land cause,  which  briugs  in  some  later  testi- 
mony, and  see  whether  you  can  say,  as  Jvdqe 
Wallace  did,  that  the  statement  of  this  poor  old 
Inventor  himself  is  s  fabrication,  and  that  every 
other  part  of  it,  as  to  events  that  they  say  tooK 
place  before  this  patent  of  Bell  was  applied 
for.  was  a  pure  delusion,  and  that  the  testtmony 
of  K^res  and  scores  of  men  and  women,  having 
DO  common  concert,  was  a  fabrication. 

Suppose  Drawbaugh  bad  applied  for  a  patent 
before  BeU,  and  the  ComroiBsioDer  of  Patents 
had  said  "  I  will  not  grant  you  this  telephone 
patent  because  It  is  not  a  useful  invention," 
and  we  appeal  and  come  here  with  this  testi- 
mony, could  there  be  a  doubt  that  you  would 
say  that  that  tbinjg  did  exist  and  that  Draw- 
baugh did  it?    It  is  impossible  to  deny  it 

I  believe  vou  all  would  have  thought,  as 
Orton  thought,  and  as  the  Stock  Exchange 
thought  at  pTew  York,  and  as  everybody  else 
thought  at  that  period  of  time,  "  We  cannot 
grant  this  patent  because  It  is  a  mere  toy." 

I  think  the  key  to  the  whole  of  it  is,  that 
at  the  time  when  this  invention  was  being 
carried  forward  bv  this  man,  nobody  believed 
H  was  otherwise  than  the  idea  of  what  is  now 
called  a  crank.  Some  people— for  people  differ 
In  their  emotions  ana  their  sensibilities  and 
their  perceptibilities— said  <'It  is  impossible." 

Nobody  oelieved  it  That  would  aispose  of 
one  class  of  these  witnesses,  who  said  It  was 
impossible.  The  other  dass  said:  "What  good 
wtll  It  do  that  you  can  speak  through  this 
piece  of  wire  and  by  this  contrivance? 

It  took  a  year  or  more  before  Bell  and  all  his 
coadjutors,  with  millions  of  capital  and  enter- 
prise and  ambition  behind  to  push  It  forward, 
and  not  an  over  amount  of  scruples  before  to  re- 
tard It,  brought  his  Invention  to  be  believed  in 


and  invested  in  and  operated  1^  the  pubUo  m  % 
useful  invention.    It  turns  out  to  be  useful. 

If  Drawbaugh  had  done  the  same  thing  that 
Bell  had.  In  the  same  time,  you  would  have 
believed  the  whole  thlnff  was  a  conspiracy  and 
a  He  and  that  the  thing  did  not  exist  now.  Yoti 
would  not  have  believed  the  evidence  of  your 
own  senses. 

Witnesses  are  called  upon,  one  by  one,  to 
state  what  they  remember;  that  they  saw  the 
thing  and  heard  the  voice.  How  are  you  goinj; 
to  disbelieve  it?  Why,  Judge  Wallace  says:  "U 
is  absolutely  incredible  that  DrawlMiugh  could 
have  done  that  thing."  That  is  the  honest 
statement  of  the  judgment  of  the  court  below, 
and  it  Is  the  best  ground  on  which  the  com- 
plainant's  case  below  and  the  appellees  here 
can  be  put 

That  is  the  ground  upon  which  the  court 
below  held  that  the  Drawbaugh  contrivances, 
machines,  instruments,  operations,  and  facta 
never  existed. 

Now,  I  beg  that  Yotir  Honors  wfll  not  com- 
mit yourselves  to  any  such  theory  of  the  weigh- 
ing of  human  testimony  as  that  But  let  ua 
see  how  they  treat  Drawbauffh  alone.  I  don't 
mean  to  leave  Mr.  Drawbau^  in  the  category 
in  which  Mr,  Juitiee  Wallace  left  him. 

How  are  you  going  to  tell  whether  a  man  la 
an  honest  man  or  not?  All  that  we  can  judffe 
by  Is  the  life  and  conversation  of  the  person  ua 
question.  If  a  man  has  been  an  immoral  man^ 
you  doubt  him. 

Suppose  a  man,  whose  life  from  his  birth  to 
the  day  of  giving  his  testimony  has  been  pure, 
has  been  upright,  has  been  respected,  and  that 
In  the  whole  forty  years  that  he  had  lived  in 
that  community  never  a  shade  or  a  suspicion 
had  touched  it;  and  he  tells  you  a  tale  of  an 
event  that  he  himself  was  the  doer  of,  and 
which  Is  within  the  range  of  sanity;  would  yoii 
believe  him,  although  two  3rears,  nve  years,  ten 
years  after,  a  scientist,  glorified  by  capital  and 
by  fame,  had  said:  "I  have  done  that  thinff,  and 
therefore  you  could  not  have  done  it  before?" 
That  is  a  statement  of  this  case  as  applied  ta 
the  testimony  of  Drawbaugh  himself,  if  you 
took  him  alone. 

And  he  is  surrotmded  and  fortified  by  scores 
and  scores  of  honest  and  respectable  people, 
whose  character  is  not  impeached  any  mora 
than  his  is,  who  say  that  they  saw  ana  heard 
that  thing  done  long  before  Bell's  discovery. 
So  that  I  submit  that  you  cannot  fail  to  say 
that  It  is  proved  that  this  old  man.  In  that  ob- 
scure place,  did  do  the  thing  that  Bell  did,  in 
1876  or  1877. 

I  am  under  the  impression  that  it  Is  not  really 
disputed  by  the  gentiemen  on  the  other  side 
that  If  the  things  took  place  at  Eberly's  Mills, 
from  1869  to  1875  and  ^6,  that  the  defendants^ 
witnesses  say  did,  and  that  Drawbaugh  sava 
did,  then  Drawbaugh  used  the  same  principle, 
employed  the  same  method,  the  same  process, 
in  substance  and  in  effect  that  were  employed 
by  BeU. 

*If  therefore  the  contrivance  Is  the  same  la 
substance,  and  it  existed  before,  then  Draw- 
baugh and  his  friends  ought  to  he  allowed  to 
useit  If  It  Is  not  the  same,  then  clearly,  of 
course,  they  ought  to  be  allowed  to  use  it.  be- 
cause it  does  not  Infringe  Bell's  patent 

Somethhig  has  been  said  about  Gray's  hav- 
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.ng  applied  for  a  telephone  patent  in  1876,  the 
«aine  axy  tJiat  Bell  did,  but  I  will  not  dwell  on 
tbia.  What  I  have  wAd  is,  to  my  mind,  the 
knY  to  the  whole  thing  on  the  question  of  pri- 
orifj'. 

Judge  Wallace  stood  on  the  idea  that  it  is  in- 
trinsiodly  impossible  that  Drawbaugh  could 
have  had  such  a  conception.  Why?  Because 
It  required  what  is  called  scientific  training.  A 
force  of  nature  has  never  been  discovered  by 
«uch  logical  steps  as  JtM^  Wallace  thought  ne- 
cessary. Bell  himself  was  struggling  andstruff- 
l^ing  to  do  something  which  he  could  not  reach. 
How  did  he  get  it  at  last?  Accidentallv.  It 
was  not  logic  Uiat  did  it.  It  was  not  lode  that 
led  Frankfin  to  put  his  kite  up  in  the  sky.  It 
was  not  logic  that  has  led  anybody  to  discover 
anything.  It  is  not  training  that  does  it,  al- 
-Chous^h  training  is  usef  uL 

TtSie  Arkwright,  the  great  English  inventor 
of  the  cotton  spinning  machinery;  was  he  a 
•student,  a  professor,  a  teacher,  of  any  kind  of 
•adenoe?    J^ot  a  bit  of  it    He  was  a  barber. 

Watt,  another  Englishman,— where  was  his 
•acholairticism,  his  great  accumulation  of  scien- 
tific knowledge? 

I  can  run  down  through  Fulton,and  Whitney, 
the  cotton-gin  man;  and  what  was  he?  A  man 
akillful^  in  mechanics?  I^o;  he  was  a  lawyer  in 
an  obscure  country  town  in  Georgia,  living  on 
a  plantation,  and  teaching  the  chudrBO. 

This  lawyer  invented  the  cotton  gin.  Up 
start  D^brothers  on  the  other  side  and  say,  as 
Judffe  Wallace  said  below,  '*  Why  it  is  utterly 
impossible." 

I  could  go  through,  of  course,  innumerable 
Illustrations  which  demonstrate  that  the  cor- 
relation between  what  we  call  scientific  knowl- 
•edge  and  education  and  the  discovery  of  these 
important  forces  of  nature  and  their  applica- 
tion has  no  connection  whatever.  And  that  it 
is  more  often  than  otherwise  that  the  obscure 
eenius  whom  God  made,  and  whom  the  schools 
^id  not  make,  and  the  obscure  mechanics  have 
been  men  who  have  brous^ht  to  the  knowledge 
of  mankind  most  of  the  tnings  which  we  now 
-consider  to  be  the  most  useful  to  us. 

I  must  say  that  in  respect  of  the  topic  to 
which  I  have  called  Tour  Honors'  attention, 
that  it  is  the  end  of  this  case,  if  Tour  Honors 
will  take  this  testimony  as  to  what  took  place 
in  an  honest  and  respectable  community  in 
Pennsylvania  for  years  and  years,  year  in  and 
year  out,  proved  by  the  whole  ifody  of  the 
community,  of  every  calling,  in  support  of  this 
honest  old  man  whose  career  is  not  questioned 
as  a  man  of  puriw  of  life,  of  uprightness  of 
character,  although  poor  and  sorrowful;  there 
is  an  end  of  it,  and  if  you  will  only  read  the 
'testimony,  I  have  nothing  more  to  say. 

Oral  argument  of  Mr,  James  J.  Storrow* 
-for  the  American  Bell  Telephone  Company,  on 
ihe  Drawbaugh  defense: 

Drawbaugbrs  story  is  that  he  had  electric 
•speaking-telephones  for  eight  years  before  the 
Bell  patent,  at  his  machine  shop  at  Eberly's 
Mills;  and  yet  these  telephones  were  never  used 
for  any  useful  purposes  whatever. 

According  to  his  story  they  were  kept  in  a 
box,  and  he  took  them  out  once  in  a  while  to 
'experiment  with,  or  to  entertain  visitors.  That 
was  the  only  use  he  ever  made  of  them. 

^12 


It  is  impossible  that  a  practical  telepboDe, 
sueoessful,  operative,  could  have  been  there 
without  coming  into  use. 

Not  a  human  being  in  the  world  ever  trana- 
mitted  speech  by  reason  of  any  information  de- 
rived from  Drawbaugh.  The  telephones  whidi 
have  come  into  the  world  are  the  result  of  the  in- 
dependent inventions  of  other  persons,  and  are 
not  due  to  any  information  from  Drawbaugh. 

We  know  how  Bell's  instruments  astonished 
the  world,  how  his  feeble  instrument  at  the 
Coitennial  made  him  famous. 

Such  an  invention  could  not  help  publishing 
itself.    If  it  exists,it  gets  published  neceasarUy . 

The  argument  that  was  made  yesterday  was 
that  Mr.  Orton,  the  president  of  the  Western 
Union  Company,  saw  the  telephones  of  Bdl» 
in  the  spring  of  18T7;  examined  them,  and  pro- 
nounced them  to  be  a  mere  scientific  toy. 

The  facts  are  that  in  the  summer  of  1877  Mr. 
Orton  said  that  the  Western  Union  muH  hava 
Uie  speaking-telephone,  and  on  September  6, 
1877,  made  a  contract  with  Dolbear  to  at  oooe 
put  out  telephones  and  about  tlie  same  time 
made  a  similar  contract  with  Gray. 

On  Decern  ber  1 ,  1877,  Mr.  Orton  had  organized 
a  new  company,  the  "American  Speakine  Tele- 
phone Company."  In  the  sprint  of  1878,  Mr. 
Orton's  companies  were  actively  engaged  in 
furnishing  telephones  for  commercial  use. 

Drawbaus^h  was  first  set  up  to  anticipate  the 
Bell  patent  by  a  statement  in  the  newspapers, 
in  the  summer  of  1880,  that  his  associates  had 
proposed  to  obtain  a  patent  for  him  as  the  first 
mventor  of  the  spealung  telephone. 

That  was  the  first  announcement  of  Draw- 
baugh to  the  world.  This  suit  was  brought  in 
October,  1880,  and  resulted  in  a  prelinfiaary 
inlunction. 

There  was  a  hearing  on  a  motion  against  the 
Overland  Company  at  Philadelphia  in  which 
the  Drawbaugh  defense  was  set  up. 

The  Drawlxiugh  Case  on  its  snerits  has  been 
considered  by  Judge  Wallace  and  by  no  other 


judge. 
The 


le  defendants  did  not  use  and  never  in- 
tended to  use  any  telephone  made  or  devised 
by  Drawbaugh.  A  company  formed  in  Uie 
beginning  of  1880  had  proposed  to  use  tele- 
phones devised  by  Elemm  Mid  by  TisdeL  and 
were  afraid  they  would  be  enjoined,  and  after 
they  had  started  in  that  enterprise,  they  bought 
Drawbaugh's  pretentions. 

Drawbaugh  IS  set  up  as  a  prior  inventor  to 
destroy  the  BeU  patent  Drawbaugh's  tele- 
phones were  never  used  practically  for  anr 
useful  purpose.  That  they  were  not  used  u 
proof  that  they  did  not  then  exist  or  were  not 
then  capable  of  use. 

All  the  apparatus  alleged  to  have  been  made 
before  1875  by  Drawbaugh  has  gone  ao  far  into 
ruins  that  it  is  impossible  to  transmit  sound 
with  it,  except  instrument  ''A"  alleged  to  have 
been  made  in  the  fall  of  1874.  That  instrument 
is  a  good  receiver  for  a  speaking-telephone,  but 
it  is  not  a  speaking-telephone.  It  takes  two 
instruments  to  make  a  telephone. 

Of  those  instruments  alleged  to  have  been 
made  in  or  before  1874,  the  parts  abeolutehr 
required  to  make  any  sound  cannot  be  reatoreo. 
or  their  character  learned,  except  from  Draw- 
baugh's  deposition. 

^fter  the  injunction  and  the  answer  andxsp- 
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licatioi^  we  put  in  our  usual  prima  faeis  case, 
prored  our  patent  and  infringement.  Tlien 
uie  defendants  took  testimony  about  Draw- 
baugh's  story,— one  hundred  and  twenty-five 
witnesses.  Then  we  took  about  one  hundred 
witnesses  on  the  Drawbaugh  story.  Then  thev 
took  about  two  hundred,  and  then  we  took 
some  more,  and  so  on,  untU,  after  about  three 
years  and  a  half  of  work,  in  June,  1884,  the 
case  was  completed  and  ready  for  ami  men  t. 

The  case  then  went  to  a  hearing andwas  de- 
cided by  Judge  Wallace  in  favor  of  the  Bell 
patent  about  the  first  of  December,  1884. 

When  the  Drawbaugh  decision  was  an- 
nounced the  Overland  Company  had  not  com- 
pleted their  testimony,  and  they  took  more  tes- 
timony about  Drawbaugh. 

By  agreement  that  was  incorporated  in  the 
Drawbaugh  Case,  and  laid  before  Judge  Wal- 
lace, and  argued  before  him  on  the  last  of  No- 
vember, 1875,  and  upon  that  hearing  he  af- 
firmed his  former  decision. 

We  are  Justified  in  saying  that  whatever 
they  did  not  supply  at  the  second  hearing  does 
not  exist.  Mere  oral  recollections  never  yet 
made  out  a  case. 

In  such  cases,  the  defendant's  proofs  must  re- 
move doubU;  every  reasonable  doubt  should  be 
resolved  against  hiin. 

Coffln  V.  Ogden,  86  U.  8.  18  Wall.  130  (31: 
831);  Parham  v.  American  Buttonhole,  0.  d  8. 
M,  Co,  4  Fish.  Pat  Cas.  468. 

Oral  recollections  cannot  prevail  against  rea- 
sonable inferences  from  conduct 

Wood  V.  Cleveland  BoUing  MiU  Co.  4  Fish. 
Pat  Cas.  550;  Atlantic  Works  v.  Brady,  107 
U.  8.  192  (27:  488). 

8uch  testimony  should  be  weighed  with  care, 
and  the  defense  allowed  to  prevail  only  where 
the  evidence  is  such  as  to  leave  no  room  for  a 
reasonable  doubt  upon  the  subject 

Hotee  V.  Undcrtcood,  1  Pish.  Pat  Cas.  162; 
Robcrte  v.  Seed  Torpedo  Co,  3  Fish.  Pat.  Cas. 
680;  BouUon  v.  BuU,  1  Carpmael,  Pat  Cas.  187; 
KendaU  v.  Wineor,  62  U.  8. 21  How.822  (16:165). 

Incomplete  attempts  to  construct  a  machine 
amount  to  nothing  as  evidence  to  support  such 
a  defense. 

Kelleher  v.  Darling,  4  aiff.  424;  Judeon  v. 
Bradford,  8  Ban.  <&  Ard.  589;  Ely  v.  Moneon  db 
B,  Mfg,  Co.  4  Fish.  Pat  Cas.  79. 

The  inoperative  character  of  the  machine  dis- 
poses of  the  oral  testimony. 

Johraon  v.  Root,  2  Fish.  Fat  Cas.  292:  Cahoon 
V.  Ring,  1  Fish.  Pat  Cas.  408;  8.  C.  1  Cliff.  592; 
Haydin  v.  Suffolk  Mfg.  Co.  4  Fish.  Pat  Cas.94; 
Motte  V.  BenneU,  2  Fish.  Pat  Cas.  642;  McCor- 
mick  V.  Seymour,  8  Blatchf.  218;  Seymour  v. 
Oebome,  78  U.8.  11  Wall  516  (20: 88);  Aultman 
V. iloO^,  6  Fish.  Pat  Cas.  584;  8.a  11  Blatchf. 
817;  CoU  V.  Mat$achu8etU  Arms  Co.  1  Fish. 
Pat  Cas.  116;  Parham-R.  American  Buttonhole. 
0.  dt  8.  M.  Co.  4  Fish.  Pat  Cas.  468;  Smith  v. 
Fay,  6  Fish.  Pat  Cas.  450:  Brown  v.  GuHd, 
•0  U.  8.  28  Wall.  181  (28: 161). 

The  disuse  of  a  machine  may  be  eiplained. 


similar  had  been  previously  known,  though  It 
had  never  been  perfected,  and  had  never  been 
any  useful  contribution  to  human  knowledge 
or  convenience. 

Smith  V.  Fay,  6  Fish.  Pat  Cas.  446;  LaBam 
V.  Eawkine,  1  Ban.  &  Ard.  428;  Baneom  v. 
Mayor  ofjf.  T.  1  Fish.  Pat  Cas.  252;  Cahoon 
V.  ning.  Id.  897;  Goodyear  v.  Ikuf,  eupra; 
White  V.  AUen,  2  Fish.  Tat  Cas.  458;  6M- 
fried^.  Phillip  Beet  BrewingCo.  6  Ban.  &  Aid. 
4;  Putnam  v.  EoUender,  19  Blatchf.  48;  8.  C.  6 
Fed.  Rep.  882. 

The  defendants'  proof  must  remove  all 
doubts;  a  bare  preponderance  is  not  enough. 

Washburn  v.  Oould,  2  Robb.  Pat  Cas.  206; 
8.  C.  8  8tory,  122;  Magie  Ruffle  Co.  v.  Douglas. 
2  Fish.  Pat.  Cas.  880;  Roberts  v.  Dickey,  i 
Fish.  Pat  Cas.  582;  Smith  v.  Fay,  supra; 
Crouch  V.  Speer,  1  Ban.  &  Ard.  145;  Stilwdl  A 
B.  Mfg.  Co,  V.  Cincinnati  Gaslight  db  Coke  Co. 
Id.  610;  Hawes  v.  Antisdel,  2  Ban.  &  Ard.  10; 
Woody.  ClevOand  Rolling  MiU  Co.  4  Fish.  Pftt 
Cas.  550;  Parham  v.  American  Buttonftoie,  0. 
db  8,  M.  Co.  Id.  468;  Comstocky.  Sandusky  Seat 
Co.  8  Ban.  &  Ard.  188;  U.  8.  Stamping  Co.  v^ 
JeweiL  18  Blatchf.  469;  Rogers  v.  Beeeher,  18 
Off.  Qbz.  793;  Doubleday  v.  Beatty,  11  Fed. 
Rep.  729;  Thayer Y.Ilart,  20 Fed.  Rep.  698;  Pat- 
ierson  v.  Duff,  Id.  641;  Worswick  Mfg.  Co.  v. 
Buffalo,  Id.  128;  Gloucester  lsin(fiass  db  Glue 
Co.  V.  Brooks,  19  Fed.  Rep.  426;  Lockwood  v. 
Cutter  Tou>er  Co.  18  Fed.  Rep.  658;  Atlantic 
Works  V.  Brady,  107  U.  8.  m  (27:  488);  Wood- 
man  v.  SUmpson,  8  Fish.  Pat  (}aa.  98. 

Testimony  should  leave  no  room  for  a  rea- 
sonable doubt  upon  the  subject 

Crouch  V.  Speer,  and  Hawes  v.  Antisdel^ 
supra;  Judson  v.  Bradford,  8  Ban.  ft  Ard.  589; 
WiUett  V.  Fistn^,  85  U.  8. 18  Wall  91  (21 :  804). 

The  courts  attach  great  importance  to  the 
failure  of  the  party,  on  whom  tne  burden  rests, 
to  produce  the  best  qualified  witnesses. 

Smith  V.  Whitman,  6  Allen,  564;  Clifton  v. 
U.  8.  45  U.  8.  4  How.  242  (11:  957);  Gay  v. 
Purpart,  106  U.  8.  679  (27:  256);  The  James 
Martin,  5  Hughes,  448;  National  Car-Brake 
Shoe  Co.  V.  Terre  Haute  Car  db  Mfg.  Co.  19 
Fed.  Rep.  514;  Standard  Measuring  Machine 
Co.  V.  Teague,  15  Fed.  Rep.  890;  CommonweaUh 
V.  Webster,  5  Cush.  816;  McDonough  v.  O^Niel, 
118  Mass.  92;  Cheney  r.  Gleason,  125  Mass.  166. 

The  defendants  must  prove  their  case,  be- 
yond a  reasonable  doubt,  earlier  than  Bell's 
conception;  and  the  burden  to  do  this  is  on 
them.    They  must  prove  a  complete  invention. 

aReiUy  v.  Morse,  56  U.  8.  15  How.  108  (14: 
621);  Brodie  v.  Ophir  Silver  Mining  Co.  4  Fish. 
Pat  Cas.  187;  Dixon  v.  Moyer.X  Robb.  Pat 
Cas.  324;  .4(faiii«  v.  iZtfiMifYft,  1  Fish.  Pat.  Cas. 
1;  Foodman  V. /SSTimofOfi,  8  Fish.  Pat  Cas.  98; 
Draper  v.  Potomdea  Mills  Corp.  8  Ban.  A  Ard. 
214;  Reed  v.  Cutter,  1  Story,  590;  Reeves  v. 
Keystone  Bridge  Co,  1  Off.  Qaz.  466;  Knedand 
V.  Sheriff,  2  Fed.  Rep.  901:  Wtimter  Loom  Co. 
V.  Biggins,  )06  U.  S.  580  (26: 1177);  Roemerr. 
Headley,  Id  Fed.  Rep.  205. 

Evidence  is  to  be  weighed  according  to  that 

Goodyear  v.  Day,  2 1  which  it  is  in  the  power  of  one  partv  to  intro- 

Wall  Jr.  288;  Roberts  t.  Reed  Torpedo  Co.  8  |  duce  and  the_pther  to  contradict. 


Haydtn  v.  Suffolk  Mfg.  Co.  supra;  Snow  v. 
Taj^,  18  Off.  OsLZ.  548;    " 


Fish.  Pat  Cas.  680;  BoberU  v.  Schreiber,  18 
Off.Oaz.125. 

This  is  an  attempt  to  defeat  a  meritorious 
patented  invention  by  proof  that  something 

tM  r.  8.  U.  8..  Book  8t 


ClifUm  ^U.S.^  U.  8. 4  How.  242  (11: 957). 

If  the  proof  in  the  record  does  not  oome  up 
to  what  the  story  would  furnish,  if  true,  it  tt 
disproof  of  it 
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Oct.  Tcbk, 


Of  writteD  proof  there  b  none  on  tbe  Bide  of 
tbo  defendant  Dnwbangb  has  got  notMng 
but  tbe  recoUectiotu  of  men,  except  the  tesu- 
moiiy  of  these  remairu  of  hi«  machlueB.  Tbese 
are  uld  to  be  the  earliest  remaine.  Thia  lum- 
bler  F  and  tin  can  B  were  made  and  used  In 
1867  or  1868.  Tbat  tumbler  oever  was  of  any 
value.  It  is  do  part  of  an  electric  Hpeakine-tcl- 
epbone.  The  atorr  is  tbat  that  was  made  in 
1667,  and  tbat  ft  laUced  in  connecUoQ  with  this, 
the  can  leceiver  B. 


D 


bad  a  bottom  to  it.  It  was  broken  off;  and 
every  vHneas.  nttb  one  or  two  ezcepdtMii^ 
swears  that  when  ihej  saw  It  there  was  no  bot- 
tom. That  may  be  tine,  or  it  may  be  mefel; 
because  theysee  no  bottomonlt  now.  (Counsel 
here  refers  to  cut  given  at  page  BSI,  anU.) 

This  is  Ihe  receiver  B,  which  he  aald  be  made 
flTStontofanoldpalDtcan,  strapped  to  a  board 
byapiece  of  tin  laid  over  it  and  cue  tackdriveD 
at  each  end.  That  tia  can  la  taid  to  have  been 
covered  with  a  bladder  across  this  end,  tied  oo 
with  a  string,  next  the  thine  in  front  of  it  in 
thedrawing;  and  it  is  alleged thatan  armature 
was  fastened  to  the  centre  of  tbat  dii^hragm, 
and  that  this  thing  in  front  of  It  was  an  electro- 
lagnet  placed  in  front  of  It.  He  says  that  waa 
..  telephone  receiver;  it  is  called  the  tt'n  eon  n- 
eeiter  B.  If  bis  description  is  true,  that  would 
make  a  receiver  on  the  principle  of  the  receiver 
of  tbe  Bell  telephone.  Tbe  Seimt^fi^  Ameri- 
can  of  September  g,  1876,  described  Bell's  jinT 
form  of  telephone  as  made  of  "  a  tbi  can  with 
an  armature  glued  to  it,  and  an  electro-magnet 
In  front  of  it.''    (See  cut  at  p.  SSa,  ante.) 

is  said  that  C  is  the  renuhis  of  the  next 
Instrument.  The  allegation  Is  that  tbat  instra- 
~  lit  when  first  made  was  something  like  this 
iproductlon ; "  that  it  had  a  diaphragm,  some- 
whatasDon;  that  it  had  this  magneton  It.  like 
this,  an  electro-magnet  in  front  of  tbe  dia- 
phragm, and  tbia  permanent  magnet  behind  1^ 
to  magnetise  tbe  core  of  tbe  electro-magnet. 


A  Uadder  wai  tied  over  Ita  top  on  the  line  Hi 


^The  plate  E  was  supported  above  tbe  plate 

D  by  a  rod  which  went  from  the  point  t,  on 
tbe  upper  plate  B,  to  a  diaphragm  H,  which 
was  a  bladder  tied  over  tbe  mouth  of  the  tum- 
bler at  H.  If  a  metal  rod  were  continued  up 
from  0,  the  centre  of  plate  E,  to  the  line  where 
tbe  bladder  H  is,  or  where  tbe  bladder  is  said 
to  have  been,  that  would  be  what  Drawbaugb 
aays  wbb  the  condition. 

You  would  get  E  held  by  a  strut  from  the 
under  tide  at  the  bladder.  It  must  be  a  stiff 
rod;  a  string  would  not  do,  because  it  la  neces- 
sary the  plate  should  follow  the  motion  of  the 
bladder,  and  It  must  be  pushed  down  as  weU 
as  puUed  up. 

H  you  have  got  a  bladder  tied  over  tbe  top 
of  that  tumbler  and  these  parts  inside,  or  to  ' 
put  Inside,  and  you  want  to  change  them 
alter  tbem,  or  adjust  them  or  arrange  the  . 
tbe  bladder  being  tied  on  there  cannot  be  taken 
oft,  because  the  Diadder,  put  on  wet,  stretches 
itself  on  being  allowed  to  dry,  and  you  could 
not  get  that  off  without  having  to  wet  it  and 
stretch  it  all  over  again. 

The  "  reproductloQ  "  has  an  Iron  diaphragm 
and  all  tbe  parts  fastened  to  tbat.  It  Is  quite 
different  arransement.  If  you  throw  away  tb 
whole  tumbler  of  tbe  "  reproduction  "  it  would 
work  just  as  well;  so  if  there  was  a  bottom  to 
the  inmbler  and  you  wanted  to  put  In  the 
working  mrts  or  adjust  them,  you  could  not 
doit.  If  DrawbauBh  had  that  tumbler  with  a 
bottom  on,  be  never  had  such  parts  inside.  He 
Bays  that  at  a  very  early  time,  if  the  timibler 
«74 
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BtlPi  mephont  <n  uia  Wore  Apr.  i,  WT. 
The  resemblance  between  Drawbaiub's  al- 
leged second  form  and  Bell's  second  form  ia 
also  atrikieg.     Then  tbe  stoiy  is  tbat  tbe  next 
instrument  made  is  this.     When  this  was  pro- 
duced iti  tbe  case,  and  sworn  to  by  tlie  fiist  lot 
of  wi  tnesaes,  it  was 
nothfngbuta  shell 
.  without  works  in- 
^  side. 

S       During  (he  tak- 

a    log  of    tbe  testi- 

J  o^onv  they  put  ina 

a    dlapnragm  which 

a    was  made  for  tbe 

^    pnrpoae.        That 

^    cUapbragm      waa 

not  made  la  there 

I  AMiktfPorn  ta  when  It  waa  fin* 

\it  t.  * 


laST.  TmJtra<an  Gasis. 

(StomnD,) 
■worn  to.  lliejr  kbo  put  In,  during  the  tak-  The  nezl  loctromeiit  which  they  apeak  of  la 
lu  of  the  leatimoDj,  ud  after  aevenl  of  the  thU,  called  A.  Here  la  e  section  of  it.  It  con* 
«HneaM«  had  aworn  to  It,  an  electro-nupiet  tained  Inalde  s  dlaphrapn  of  walnut  veneering 
whicd)  they  aaid  had  been  found  In  Draw-  C.  In  front  of  It  u  the  chin  air  chamher,  like 
iMugli'i  garret  and  he  thought  might  be  the  the  second  Bell  Mtei.(  and  then  one  small 
original;  but  when  It  waa  flrtt  put  In  and  openincinto  It  wlthambnttipiece  I.  Toucao 
(worn  to  by  the  flnl  lot  of  witnesses,  then  see  the  diaphragm,  the  beavj  black  line  C,  and 
waa  nothing  in  It  ezcupt  a  wooden  box,— no  tbla  opening  1  into  It  At  the  cenue  of  the 
diaphragm,  no  magnet.  80  before  they  fin-  diaphTaeai,  at  the  back  side,  is  to  be  seen  a 
isUfld  taking  teatimoDy  they  got  it  into  tbia  con-  piece  of  soft  iron  d  to  serve  as  an  arniHtnre, 
dliioD.  The  other  parts  were  found  in  1881,  and  behind  that  is  an  electro-magael  D,  wtilch 
whUa  we  wsie  taking  the  leatimony,  you  see  prolecling  out  at  the  rear;  and  there  is 

an  adjusting  screw  g,  to  enable  you  to  regulate 

the  dlnanoe  between  that  projectlDg  magnet 

and  the  armature. 
The  next  pair  of  iDstrumeois  which  they  sajr 

was  made  was  this  pair  marked  D  and  £. 


(.  01  addfd  (o  by  Drawbaugri,  qn«r  It  iKujIrit  nwm  ta. 

The  magnet  which  they  fouod  and  brought  I 

fa  was  ipoken  of  by  Drawbaugh  aa  the  magoM  I 

which  was  In  use  with  that  inairument.  | 


E  fa  easentially  a  copy  of  D,  ex- 
cept thai  it  has  a  nooden  cover 
over  the  back  to  covt^r  in  the  anail- 
shaped  magnet.  Drawbaogb  aays 
that  D  had  such  a  cover,  but  It  got 
brokrb  or  Inst.  These,  whenever 
they  were  made,  were  very  good 
sprukin  B-  telephones. 

They  Dave  «)t  a  small  core,  very 
short,  0'.  Theheei  piece  of  it  (the 
back  end  of  It)  is  screwed  into  a 
permanent   magnet,  D,  which  ia 


like  it  In  £  covered  by  a  cover. 
So  that  tliey  have  got  the  improve. 
ments  descfi1>t>d  in  tbe  second  Bell 

GLent. — a    >i[t-irua  core  magnet- 
d  by  applj-ing  a  permanent  mag- 
net to  tbe  back  end  of  it.    They 
have  got  the  metallic  diaphragm, 
an  Iron  diaphragm  Q  (it  is  common 
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"  tin,''  I  luppoae,  a  plate  of  Iroo  tioDod  over), 
placed  close  to  the  pole  of  the  magnet.  In 
troDt  of  tbat  tbey  bare  got  tbe  peculiar  tbln  air 
■pace  of  the  modern  commercial  telephone,  and 
tbe  centre  opening  B. 

Every  reflociuent  that  is  in  tbe  moderu  tele- 
^one  of  to-day,  every  reSnement  that  is  in  tbe 
Bell  telephone,  is  in  these  magneto*  D  and  E, 
■aid  to  bave  been  made  in  tbe  apringof  1875. 

Tbat  peculiar  air  space  nhicn  Bell  got  as 
Itae  result  of  experiment  after  ezperiment  la  ' 
the  most  perfect  form  in  D  and  E. 

These  were  put  in  evidence  In  1881.     They 

been  made  In  the  spring  of  1875. 

Drawbaugh  aays  be  does  not  hnow  in  what 
year  they  were  made  and  tbe  case  hu  got  lo 
turn  on  the  question  whether  those  were  made 
tbeyear  before  the  Bell  paten  t  or  after. 

'these  instruments,  D,  E,  have  got  a  rather 
large  core  compared  with  the  permanent  maK- 
Det,  so  tbat  they  are  not  as  elflclcut  as  they 
ought  to  be,  but  It  doe*  not  prevent  them  from 

Tbe  next  inatruments  wbich  are  said  to  have 
been  made  are  those  carboo  micropliones. 

There  are  four, 
O,  O,  L,  N.    A 
variable      reaist- 
-  ancc  oirboD  mi- 
!   crophone   Is  two 
piecesof  bard  car- 
bon   in   contact, 
one  carried  on  the 
diaphragm     nod 
the  other  support- 
ed behind  it,  so 
tbat  the  vibration 
of  the  diaphragm 
I   will     voiy     the 
*  pressure  bi?lween 
them.     These  are 
said  tohave  been 
_  made  before  tbe 

Bell  patent.     The  next  pair  are  two,  h,   M. 


wtalcb  are  not  different  in  lubatauce  from  loine 
of  the  others. 

The  next  Instrument  which  tbev  produce  wai 
H.  wbich  they  say  was  made  in  tbe  summer  of 
1876,  about  August,  1H7B,  perhaps  improved  a 
little  after  ihat.  You  .will  see  If  you  open  the 
Blake  transmitter  the  resemblance  belweoi 

This  has  tbe  mouthpiece  like  the  Blake  and 
the  thin  air  space  Inside. 

The  next  instrument  said  to  have  been  made 
is  called  J.  It  does  not  differ  from  H,  eicepl 
that  it  has  two  sets  of  conijtct,  each  of  whick 
la  the  same  as  in  H,  mounted  on  llic  same  dia- 
phragm. This  was  not  an  Improvement  on  U. 
These  iDstrumenta  are  very  nicely  made;  tbe 
same  is  true  of  Q.  0.  L,  H,  N. 

Now  it  seems  to  me  that  a  man  who  had  the 
capacity  and  the  skill,  and  tools  and  »n«i»T<.i» 
to  make  these  nice  instrumenta,  could  not 
have  gone  eiebt  years  wiib  tbat  rude  coniri' 
vauce,  the  broken  tumbler  F,  as  one  of  the 
best  he  had.  if  he  bad  believed  tbat  it  contained 
so  precious  a  thing  as  a  speaking- telephone 

The  New  York  tcsU  were  in  March,  1882: 
the  Philadelphia  tests  were  tbree  years  lajer. 


beard  from  the  tumbler  and  tin  can  used  to- 
gether  was  "a  sound  and  now  and  tben  a 

Tbe  whole  case  for  the  defense  rests  upon 
the  assumption  that  when  a  large  number  of 
men  have  sworn  tospeech  through  instrumeDls 
at  Drawbaugh's  shop,  tbe  fact  is  proved  be- 
yond doubt, — even  though  the  instruments  are 
proved  to  be  incapable  of  doing  what  is  sworn 
to.  More  than  half  of  them  swore  to  apeecL 
through  instruments  which  cannot  talk. 

When  Ur.  Benjamin,  after  these  trials,  les- 
liQed  about  them,  the  best  he  could  say  of  "  P 
reproduced"  and  "B  reproduceil"  waa;*'I 
recognized  suil  repented  vonli  and  pmit  Ot 
series  of  ineinilar  nnmbcts." 


Di  aulNlufA'*  SzhOilt  B. 


Tbs  test  CODtlnued  through  tliree  dajs,  b-jt 
Uiqr  Derer  after  the  first  forenooa  Teotured  to 
Kpeat  aov  tnia  witli  "  F  reproduced "  and 
*'  a  reproduced." 

The  indde  of  thia  tumbler,  lu  this  "  repro- 
dnced  "  iDetrument,  consieta  of  two  rode  F  F 
ninniDg  down  no  each  side.  TLcy  support 
thia  box  d  which  ia  of  wood;  a  metal  pluelald 
In  ita  bottom  inside  at  d ;  a  rivet  goes  up  from 
Ibe  rods  at  (f  to  the  metal  HoiDg-plnte  d 


Tb«  couieqaeuce  la,  that  an  electric  curreat, 
brought  Id  by  a  nire  attached  to  the  uppei 
end  of  thia  rod  P,  will  come  down  the  rod,  up 
thn>Qgb  the  rivet  to  the  tnetal  Uaing  d  iiuide 
cf  the  box,  Iheo  throtigh  the  carbon  powder, 
which  la  placed  in  a  maasoa  that  metal  lining. 


■mUI,  and  then  off  from  that  diaphragm  hj  % 
wire  U  around  to  the  battery,  aad  ao  on. 

TIk  work  la  done  by  varying  the  presaure 
opod  the  maaa  of  carbon  powder  In  the  wood- 
eo  box,  b7  compresitng  ft  more  or  lesa  by  the 
▼ibntorv  morement  given  to  the  upper  plate  E! 
bf  the  diaphragm  «,  when  the  diaphragm  la 
apokm  to.  That  plate  E  la  looae.  In  the  wood- 
en boxof  the  "reproduction,"  K>  It  can  vibrate. 

The  difference  between  the  reproductJona  and 
the  originals  showed  that  the  ortgluala  could 
not  have  traoBiBiUcd  BDjthiDC. 
>  Why  did  it  happen  thai  Ibe  Instrument  which 
Drawbauf^b  had  eworn  to  aa  a  reproduction  In 
1883,  and  tried  In  New  Yortc,  could  not  talk.and 
that  the  uee  which  we  tried  in  IBSO  did  talkr 

In  the  Brat  place,  they  didn't  call  Drawbaugh 
ore  bnmanbdngtoaay  U)at  this  waaatnicrepro- 
duction.  Tbev  called  Professor  Barker,  and 
be  Mid  that  ao  fams  he  oould  seethe  new  one, 
the  Philadelphia  one,  was  like  the  New  Tork 
onei  but  be  ilid  not  know  what  woa  inside  of 
It  hi  certain  ways,  and  he  did  not  know  the 

ninner  of  Ita  un.     In  New  York  it '" 

down  upon  a  table  upon  a  block  of  stc 

When  we  went  to  Pbltndelpbla  to  Itr  it,  the 
r'nilcmao  who  did  tbetnlklug,  Hr.  Hill,  took 
ititi  tumbler  up  In  his  band,  sat  at  the  table, 
held  It  Inhtsband,  moved  It  around,  and  shook 


still,  talked  iolo  It  In  a  stcndy  roice,  and  there 

aa  no  trouble  in  transmitting. 
About  1881  HuQuinga,  in  England,  Invented 
this  improvement    in   telephone  transmitters. 
He  found   that  It   was    impusslble  with   the 
Instrument  bctd  in  the  horizon- 
tal position  to  get  any  speech; 
but  if  you  bold  it  perpendic- 
ular, and  put  in  sranular  pow- 
der like  sand,  and.  wben  it  get< 
^  packed,  occasionally  lap  it  with 
"  the  flngera,  vou  have  got  a  first 
rate  transmitter.    And  be  pa- 
tented  that 
I     Drawbaugh  never  conceived 
'  of  tipping  that  up  ao  as  to  make 
it  talk,  and  shaking  it  and  us- 
ing coarse  powder.    He  says  he  kept  it  hori 
zontal.    When  we  got  to  Philadelphia,  they 
changed  the  powder  of  the  New  York  teat  into 
powder  wbidi  was  a  little  granular,  which  is 
of  some  importance,  and  then  took  the  instru- 
ment and  tipped  it  upand  got  In  aubetance  Hun- 
nine's  conception,— his  idea,  inside  of  that  tum- 
bler, and  then  the  tbing  talked. 

If  you  took  the  instrumeut,  not  as  Draw- 
baugh described  it,  but  altered  by  putting  the 
Hunning's  invention  ioEide,  changing  it  so  that 
UconformedioHunning'sidea,byuHingcoBtaer 
powder  and  tipping  It  up  that  way  and  lapping 
It.  it  would  make  a  first  rate  speaking-telephone. 
That  is  what  thedefeodantsdid  in  Philadelphia. 
Drawbaugh  never  had  that  notion,  and 
■wears  he  used  his  tumbler  in  avray  which  ex 
eluded  that  notion. 


OriatmaviiitMOt Dravbait^'a  -F."  MsfH. 


In  bis  original  that  he  produced  be  had  then 
rude  plates. 

He  nerer  bad  a  carbon-holding  box  around 
It  and  if  he  did  not,  be  coold  not  have  tipped 
it  Dp.  But  even  If  he  did,  it  ia  bupoaalble  vrith 
platea  having  thoae  nide  Ja^ed  edgM  to  make 
a  tight  box  that  will  not  spUlout  fine  granular 
powder  wben  it  tips  up  eagewlse. 


But  the  Instrument  used  In  Philadelphia  had 
iBl  plunger  piece  quite  light,  so  that  when  they 
pped  It  up  edf^cwlse  it  wouldn't  run  out. 

The  reeull,  then,  la  that  the  pair  "F' and  "B," 


by  more  wltnessei  than  all  tbelr 
other  instruments  put  together,  cannot  do  what 
the  witneasea  profeaa  to  recollect. 

I  now  come  to  tbel(islruiMDla"D''and  "E." 
There  la  no  doubt  that  thoae  are  good  instni- 
menta  enough  lo  destroy  any  lelepbone  patent 
They  will  talk.  The  onlvqueitk>nialheir  date. 
Drawbaugh  says  he  ooes  not  know  in  what 
year  thoae  Instrummta  were  made  and  out  of 

., the  four  hundred  wttoeaMs  they  have  called. 

It  aa  much  aa  waa  convenient  or  not.  Just  aa  it  they  only  found  aevot  who  pretend  to  han 
came  handy,  paid  no  attention  lo  keeping  it '  beud  apeech  through  that  pair  of  imtnimeuu 
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before  tlie  Bell  patent.  Hon  thou  hslf  of  tbefr 
wiloewes  iwear  to  the  tumbler  and  tin  cao. 

Tbe  ftppearance  of  the  tumbler  and  tin  c 

at  DrawDaugb'B  shop  at  anj  time  as  exbibittoD 
Innrumenta  it  perfect  proof  that  the  alleged 
better  lastruTnents  did  oot  then  exist. 

If  after  tbe  Bell  patent  be  naa  using  tbe  Am- 
bler and  tin  cao  babltually  in  hia  shop  as  the 
beet  he  then  bad,  It  is  perfectly  certain  that  be 
-"-*  ~V,  have  those  preiiv  little  magneto  foBtru- 

It  have  tbe  Blake  transmitter  "H. 

Defendanta'  ananer  m;s:  "That  Dianbaugt 
for  more  Ihau  ten  years  prior  to  the  year  IsSO 
was  miserably  poor,  in  debt,  with  a  large  and 
helpless  family  deiiendent  upon  bia  daily  labor 
for  support,  and  was  from  such  cause  alone 
utterly  unable  to  palenl  b!e  said  inTenlion, 
caveat  it,  or  manufacture  ard  introduce  it  upon 
the  marliet." 

All  those  aUegations  of  the  answer,  impor- 
tant as  they  are,  were  displaced  by  bis  own  tes- 
timony. 

It  is  not  a  case  where  there  was  poverty  wbicb 
prevented  bim  from  reducing  bis  invention  ' 
practice. 

(Counsel  here  stated  Draw  baugh's  biiloiy  and 
testimony  aa  to  his  ioventiona.) 

It  was  part  of  tbe  story  of  Drawbaugh  that 
it  was  ImpoBdble  for  him  to  draw  a  specifica- 
tion for  a  caveat. 


Ail«rwaida  we  found  tbia  card,  one  edition 
of  one  hundred  and  flftv  of  which  was  printed 
In  1874,  and  another  coition  of  one  hundred 
and  fifty  more  was  printed  between  1874  and 
the  fall  of  18TQ:  in  which  he  holds  himself  out 
aa  a  patent  solicitor  and  model  malcer. 

U  lie  held  himself  out  to  tbe  communl^u  a 
Mllcitorofpatenta,  be  can  hardly  stand  up  and 
aay  Ibat  be  was  grossly  incompetent  to  draw  a 
caveat  for  hia  own  Invention. 

Tbev  look  the  depositions  of  two  hundred 
and  fifty  witneeses  after  that;  but  they  never 
pot  Drawhangh  oo  the  stand  to  explain  how  be 
conid  have  left  tbe  telephone  out  of  that  list,  If 
be  bad  bad  it 

In  1878,  nearly  two  jeaca  after  the  Bell  pa- 
tent. DrawbauKD  began  to  be  talked  of  as  a 
man  wbo  was  wn  making  telephonea. 

In  1878,  tbe  newspapers  mentioned  htm  as  a 
man  who  waa  malung  impfMmttntt  in  tele- 
phonea. 

There  were  four,  Sve  or  aix  articles  in  1878 
which  spoke  of  bim  as  an  improtitr  of  tbe  telo- 

He  went  to  tbe  telephone  ofBce  In  Harria- 
bur^,  in  tbe  spring  of  1878  and  carried  inatru- 
■nent  A  with  the  mouthpiece  off  one  side,  said, 
''Let  me  look  at  your  telephone." 
07S 


X. 


r#^ 


TBI  ntUhOWttftVATBIin. 


STHVE  minn  unnE;i&>viii  m 

Israel  A  Bed-fltaffftr  JereUu  ftua  d  imwa^ 
Mine  and  1mm for  nuiDlDKiUllitDaek 
HMI  tUOdiMiy  lorFeedlDjt  HaU  IbtsK 
PUMPa,  ROTARAY  Jk  OTHim. 

THE  BBAWBAUGH  Botuy  lIeuBm> 

iog  Vvvatxttttrf  extentivl;  naecL 

.  CARpeTRAC  l,qOPEII--A^ 

wllhOatMaedk  otftreirfir^ 
BUAOYUC  GLOCS. 

mABHETOELEGTRliS 

For  abort  HmTefegrutbinp.  ¥m  Aknib 

and  PropcUiiig  Elcoifu  Clodcs.    It  cui  Iw 

■ppliad  to  SOT  ibrm  otBecrtemorqafut. 

GivM  m^rs  ntfaftrtIon>U8EINti  SO 

OAhVAmC  BATTSRK. 

ITTor  8Il[f£XCIT7  ttltu  m  SX71I4 


He  placed  hU  "A"  alongside  of  It.  "Is  this 
patented r  said  be..  "Tee."  "Then  nuae  is 
most  too  like  It:"  Instead  of  bis  saying  that  tbe 
thing  Uiey  had  had  for  only  di  montiu,  he  bad 
'  idm  use  four  or  five  veara. 

At  that  time,  be  bad  exhibited  his  nail  m*- 
cbine,  his  faucet,  and  bia  pump;  he  was  then 
mentioned  in  the  newspapers  as  an  esfalbltor. 
If  be  bad  wanted  to  make  a  senaation  at  thai 
State  Pair,  why  did  be  not  uke  over  the  speak- 
ing-telephone I 

If  be  bad  got  It  into  tbe  papera  it  vonM  hive 
been  known;  and  there  would  have  been  ao 
mortal  use  for  Bell  being  bom,  after  that  bad 
been  done.  Tbespeaking-telephoDe  would  ba*« 
been  given  to  the  world.  If  he  had  done  tbat, 
ten  yeaia  before  Bell's  patent. 

The  State  Fairs  where  be  exhibited  bia  other 


1887. 
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<hings,  bat  no  telephone,  were  in  1888  and 
1868.  These  imi;»roTed  inBtnimente  he  alleges 
tie  had  in  the  summer  of  1876,  and  some  of  nto 
witnesses  testified  that  those  improvements 
were  in  his  shop;  that  in  the  sommer  <NrfaU  of 
1876,  they  saw  all  of  them. 

The  dates  which  they  allege  in  their  brief  are 
that  these  L,  M,  0,  O.  were  made  in  the  begin- 
ning of  1876,  just  before  the  Bell  patent;  and 
this,  the  Blake  transmitter  H,  in  the  summer 
of  1876. 

The  Baltimore  Amtriean,  of  NoTember,  1878, 
is  the  only  paper  in  existence  which  refers  to 
Drawbaugh  as  having  thought  of  the  subject 
of  speech,  or  of  a  telephone,  or  of  the  trans- 
mission of  sounds  by  electricity  before  the  Bell 
latent.  » 

But  his  poverty,  says  the  article,  prevented 
his  bringing  even  the  experiments  that  he  made 
to  a  successful  result.  That  states  him  as  a 
man  who  experimented,  not  for  speech,  but 
for  sounds,  through  what  ii  known  as  a  pho- 
netic telemph. 

Tlie  value  of  the  testimony  of  a  large  num- 
ber of  our  witnesses  does  not  rest  upon  either 
mere  recollection  or  veracity.  Their  whole 
course  of  conduct,  as  well  as  Drawbaufrb's 
course  of  conduct,  is  consistent  with  our  belief 
that  his  story  is  untrue,  and  inconsistent  with 
Ihe  story  itself.  ^ 

Mr.   Edward   N.  Diekerson*   for   the 

American  Bell  Telephone  Company: 

The  defenses  in  the  Dolbear  Case  are:  That 
Bell  has  invented  the  onlv  way  in  which  it  is 
possible  to  transmit  speech;  that  Dolbear  does 
not  infringe,  because  he  is  using  one  of  the  old, 
well-known  kinds  of  receivers  for  sound,  which 
Bell  never  used,  and  which  is  not  an  equivalent 
of  the  receiver  of  the  Bell  patent;  and  tnat  Reis 
was  the  first  inventor. 

The  defenses  in  the  Molecular  Case  are:  That 
Botirseul  and  Reis  described  the  invention  of 
Bell  in  circumstantial  detail,  so  that  any  one 
can  read  it  out  of  their  descriptions;  and  it 
needs,  therefore,  no  invention  to  do  it  i^ter 
those  full  explanations  have  been  given  to  the 
world;  that  the  interpretation  of  Sell's  patent 
ought  to  be  such  as  to  secure  Bell  in  the  ex- 
olctfive  enjoyment  of  that  tin  and  bladder  con- 
trivance on  the  table,  known  as  figure  7  of  the 
Mtent;  but  that  he  ought  to  be  confined  strict- 
ly to  that:  that  such  an  interpretation  secures 
what  Bell  invented,  and  enous^  of  what  he 
discovered  to  enable  him  to  worl  his  invention, 
while  not  excluding  other  inventors  from  ac- 
oeM  to  the  universal  storehouse;  and  that  the 
reason  why  R^'is'  invention  did  not  get  into 
pablic  use  at  all  was,  that  Reis  freely  pate  it  to 
the  world;  atic:  that  Bell  never  thought  he  in- 
▼coted  a  telephone;  that  figure  7  is  not  a  tele- 
phone, never  was  meant  by  him  to  bo  one;  that 
it  is  in  fact  a  "multiple  telegraph" and  never 
was  meant  to  be  anything  else. 

TheOterland-DratDbaugA-eombination  defend. 

It  Is  inconsistent  with  the  theory  of  J)raw- 
bsu^  to  admit  that  Reis  was  the  inventor 
of  the  telephone;  because,  if  he  were,  the  pa- 
tents tlut  Drawbaugh  and  Company  are  go- 
inj?  to  liave  by  Act  of  Congress,  when  tnis 
court  decides  tnat  he  was  the  American  "Fara- 
day" who  did  it,  would  be  of  no  value;  for  the 
Bels  publications  would  have  destroyed  them. 

1MCJ.& 


And  therefore  It  is  necessary  for  them  to  say 
that  Reis  did  not  invent  the  speaking-telephone: 
that  he  never  had  that  invention,  but  only  had 
a  musical  telephone.  But  they  say  that  Draw- 
bauffh  did  invent  it. 

They  also  assure  us  that  Gray  invented  it; 
but  he  invented  it  after  Drawbaugh  did,  and 
before  Bell 

The  combination  also  sets  up  that  Bell  did 
not  invent  at  all;  but  being  a  man,  as  they  say, 
of  "transcendent  abilities/'  he  devoted  his  tal- 
ents with  great  success  to  a  miscellaneous 
variety  of  f Monies,  in  consequence  of  which  he 
came  out  with  a  first  rate,  highly  scientific 
description  of  a  telephone  in  his  pocket,  and 
upon  that  he  sucoeeaed  in  imposing  upon  the 
world. 

In  the  Clay  Case,  the  defenses  are:  the  Yar- 
ley  patent  and  that  it  was  a  speaking-telephone; 
and  that  there  is  no  such  company  as  the  Bell 
Telephone  Company.  There  is  another  part 
of  that  defense,— that  is  the  testimony  in  pais. 
We  had  supposed  that  the  publications  abroad 
were  all  that  in  law  could  constitute  a  defense; 
but  in  Germany  were  found  seven  persons  who 
were  willing  to  say  that  the  telephone  of  Reis 
was  a  talking  telephone  in  1860-61. 

So  they  took  out  a  commission  in  the  Over- 
land Cas(6  (and  it  is  before  you,  imd  made  a 
part  of  the  evidence  here),  subject,  of  course, 
to  objection,  and  sent  that  abroad;  and  they 
managed  to  get  the  depositions  of  five  or  six 
of  these  German  persons  who  knew  that  Reis 
was  the  inventor  of  the  telephone.  That  was 
all  mled  out  by  His  Honor  Judae  Wallace  as 
incompetent,  as  we  think  it  obviously  is;  and 
that  ruling  is  befofe  Your.  Honoft  to  pass  up- 
on here  on  appeaL 

That  U  the  testimony  which  Is  to  supplement 
thepubHcations. 

Tlie  Gray  defense  has  grown  into  immense 
proportions.  It  is  the  last  vain  hope  of  the  in- 
ningers. 

The  Western  Union,  in  the  Dowd  Case,  set 
up  that  Bell  had  "surreptitiously  obtained  a 
patent"  for  that  of  which  Grav  was  "the  first 
inventor,  who  was  using  due  oiOigence"  in  the 
Patent  Office  to  procure  a  patent;  and  the 
whole  story  of  this  caveat  was  set  out  in  the 
answer  in  the  Dowd  Case  in  1877.  Gray  was 
a  party  to  that  Dowd  litigation.  Dowd  was  a 
name  only, — the  real  party  was  the  American 
Speaking  Telephone  Company,  and  Dowd  was 
their  agent.  That  company  was  to  be  com- 
posed or  three  parts:  Gray  and  his  partner.  8. 
8.  White,  of  Philadelphia,  were  one  part  One 
third  of  thatr  company  was  designed  for  Dol- 
bear, the  other  first  Inventor,  but  tiiey  kicked 
him  out 

After  the  eviction  of  Dolbear,  the  Gold  and 
Stock  Company,  a  subordinate  of  the  Western 
Union  Company,  owned  two  thirds  of  that 
stock,  and  do  so  to  this  day;  and  Gray  and  his 
IMtrtner  owned  one  third.  After  the  Bell  pa- 
tent was  esublished  by  the  judgment  against 
Dowd,  that  company  ffot  one  fifth  of  the  profits 
of  the  Bell  Company  tor  the  patents  and  prop- 
erty surrendered  by  the  Western  Union  Com- 
pany, and  its  stock  became  valuable  and  Gray 
sold  four  or  five  hundred  thousand  dollars 
worth  of  that  to  the  community,  and  got  his 
money;  all  founded  upon  the  fact  that  Bell  was 
the  first  inventor,  witnout  which  it  was  worth. 
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kffi,  and  wbtch  fact  he  is  now  trying  to  de- 
■troj. 

Graj  went  on  the  stand  and  told  his  story, 
fighting  for  that  one  third  of  the  business  of 
tdephony  in  the  United  States;  and  his  story 
was  that  the  first  conception  he  had  of  a  tele- 
phone distinct  enough  to  mention  to  any  one,  or 
to  put  upon  paper,  was  on  the  11th  day  of  Feb- 
ruary, 1876,  whidi  was  twenty-two  da]^  after 
the  Bell  specification  had  been  sworn  to,  and 
was  waiting  in  the  hands  of  Mr.  PoUok  to  be 
filed.  He  said  that  he  then  made  a  sketch  of 
his  idea,  and  gaye  it  into  the  hands  of  his  yery 
able  and  respectable  counsel  in  this  town,  Mr. 
Baldwin,  to  file  as  a  cayeat;  which  Mr.  Bald- 
win did.  on  the  14tb  day  of  February,  1876, 
on  the  afternoon  of  that  day,  the  Bell  applica- 
tion haying  been  filed  in  the  if  naming  of  that 
day. 

After  hearing  Bell's  telephone  talk.  Gray 
concluded  that  he  would  try  his  conception 
which  he  had  ffot  on  paper;  and  so  he  made 
one,  but  he  oould  not  get  anything  through  it. 
That  is  the  only  time  uiat  that  experiment  was 
eyer  tried,  from  that  hour  to  this. 

Gray  tried  that  transmitter  himself  at  Phil- 
adelpma  and  it  would  not  talk;  and  he  has  also 
testified  that  Bell  was  the  first  inyentor  of  the 
ma^eto  telephone  like  figure  7. 

The  magneto  telephone,  of  which  Gray  knew 
Bell  was  the  sole  myentor,  figures  as  Gray's 
fig.  6  of  bis  application. 

The  usual  term  forthe  Bell  inyention  was  "a 
speaking  telegraph''  in  those  early  da]^,  and 
so  it  was  called  by  Gray  and  others  generally. 
It  was  not  called  a  "telephone"  until  some 
time  after  the  patent. 

(Counsel  here  presented  the  correspondence 
between  Gray  and  Bell,  in  1877,  after  the  issu- 
ing of  the  Bell  patent  and  read  a  letter  from 
Gray,  recognizing  Bell  as  the  inyentor  of  the 
speaking  teleffrapn.) 

Gray's  apj^ication  for  a  patent  is  for  the 
broad  art  oi  telephony  and  contains  three  plates. 
The  first  plate  is  for  the  details  of  his  cayeat 
drawing;  the  second  is  for  his  cayeated  ma- 
chine in  operation;  and  the  third  is  forthe  Bdl 
magneto  telephone. 

It  differs  from  this  figure  7  of  the  BeU  patent 
only  in  the  circumstances  that  the  conyer^ing 
cones  are  similar  at  both  ends,  and  of  slightly 
different  shape;  whereas  in  Bell's  patent  one  u 
a  tapering  cone  and  the  other  flaring. 

(Coimsel  here  reyiewed  the  eyidence  as  to  the 
alleged  fraud  on  Gray,  in  copying  from  his 
cayeat  the  principal  dleged  discoyery  in  Bell's 
«itent,  and  replied  to  the  charge  that  a  part  of 
bell's  specifications  were  taken  from  such  ca- 
yeat) 

When  Bell  conceiyed  this  idea  of  using  true 
"undulatory"  currents,  that  were  to  be  made  in 
unison  with  the  sonorous  yibrations  of  the  in- 
citing cause,  that  was  a  complete  new  revela- 
tion. It  came  like  a  flash  to  him.  That  appli- 
cation of  the  undulatinfT  method  tof^OB  the 
greater  part  of  his  patent. 

Gk>  back  with  me  now  to  the  history  of  this 
litigation.  Beginning  with  the  Dowd  Case,  it 
was  pleaded  that  Gray  was  the  inyentor;  that 
Bell  had  "  surreptitiously  "  obtained  his  patent 
for  that  which  Gray  had  inyented,  the  cayeat 
for  which  was  on  file;  that  the  Commissioner 
of  Patents  had  unlawfully  dedded  the  question 
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of  dates, — it  is  in  the  amended  answer  in  the 
Dowd  Case,  and  it  all  broke  down  upon  the 
testimony  itself;  for  whateyer  might  be  true, 
Gray  admitted  that  the  first  he  ever  did  was, 
on  February  11, 1876,  to  make  a,  sketch.  That 
ended  the  question,  because  Bell  had  sworn  to 
his  application  on  the  20th  of  January  before; 
had  conceiyed,  invented  it,  written  his  applica- 
tion for  it  on  October  of  the  year  before;  and 
therefore  it  was  entirely  unimportant  what  Mr. 
Gray  did  or  did  not  do  after  that  time. 

But  by  degrees  this  monstrous  calumny  began 
to  grow.  At  first  it  was  confined  to  that  le^l 
plea,  and  the  evidence  accompanying  it;  but  it 
began  to  grow  in  dimensions  until,  like  a  torna- 
do, it  was  sweeping  through  the  air  and  carrying 
everything  before  it,  and  it  is  claimed  that  Bell 
had  conmnttc^  a  monstrous  fraud  on  the  office; 
he  had  bribed  the  Examiner;  he  had  stolen  the 
Gray  caveat;  and  that  grew  into  immense  pro- 
portions. Whoever  has  read  the  newspapers  in 
tiie  last  two  or  three  years  can  hardly  see  one 
where  that  story  is  not  told,  and  it  came  ulti- 
mately to  assume  that  form  in  the  courts.  It  hat 
been  set  up  in  lawsuits,  and  published  upcm  the 
wings  of  the  wind  to  the  uttermost  parts  at  the 
earth.  It  came  to  trial  in  the  New  Orleans 
Case  and  the  whole  gan^  were  witnesses^  an^ 
in  that  case  the  court  decided  *'The  fact  that 
Bell's  invention  certainly  dates  from  January 
S^,  1876,  and  that  it  covers  a  spealdng-tele- 
phone,  transmitting  articulate  speech  by  means 
of  an  undulatory,  oscillatory,  or  vibratory  cuz^ 
rent  of  electricity,  renders  it  unnecessary  to 
pass  upon  the  evidence  relating  to  the  teigiy- 
ersations  and  claims  of  Gray;  the  alleged 
frauds  of  Bell  in  advancing  his  application  for 
a  patent;  the  illegal  conduct  and  conflictiDf 
statements  of  Examiner  Wilber;  and  many  af 
leged  vices  and  irre^arities,  the  evidence  of 
which  forms  the  bufic  of  the  record,  and  appar> 
ently  the  main  defense  in  the  case. 

"At  the  same  time,  it  is  proper  to  say  tliat  in 
all  the  evidence  we  have  found  nothing  that 
shows  that  Bell  has  done  or  caused  to  be  done 
anything  inconsistent  with  his  right  to  be  caUed 
an  honest  man,  with  dean  hands.** 

The  hypothesis  in  that  case  was  that  Hr. 
Bell  had  got  the  Gray  caveat  in  his  patent  by 
these  formal  amendments,  made  regularly  after 
the  27th  of  February.  But  there  *}tood  bis  ap- 
plication, with  all  of  what  they  say  is  the  Gray 
caveat  in  it,  sworn  to  on  the  20th  of  January, 
and  filed  on  February  14,  and  declared  by  the 
Examiner  on  February  19  to  contain  the  sub- 
stance of  the  caveat,  before  he  ever  amended 
his  application  in  respect  to  these  immaterial 
things. 

He  is  entitled  to  his  patent  if  be  is  the  first 
inventor;  and  if  he  has  committed  any  of  these 
crimes  he  must  be. punished  for  them  by  law; 
but  you  cannot  confiscatehispatent  for  that 
reason;  there  is  no  such  punishment  for  crime 
in  the  statute. 

The  whole  of  the  Gray  caveat  was  in  Bell's 
specification  of  the  date  of  January  20,  three 
weeks  before  the  Gray  caveat  existed. 

According  to  the  latest  and  wonderful  theory. 
Bell  proceeaed  to  mutilate  his  own  record  by 
interlining  into  it  words  in  pencO,  which  were 
not  there  u^  the  fair-written  ink  application. 

If  that  application  had  had  in  it  these  inter- 
lineations, they  would  have  appeared  in  tiie 
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patent;  just  as  those  amendments  that  were 
law  f ally  put  in  do  appear  in  the  patent.  Mr. 
Edmunds,  counsel  also  for  the  Drawbaus^h  and 
Orcrland  Companies,  and  Mr.  Hill's  leader, 
said  that  if  there  was  a  fraud  "It  was  without 
the  co-operation  of  Mr.  Bell." 

In  his  interference  proceedine  with  Gray,  in 
his  preliminary  statement  on  this  record.  Bell 
told  the  story  exactly  as  it  was — ^that  he  made 
his  first  liquid  transmitter  in  Boston  on  March 
10,  1876.  three  days  after  his  patent;  when  all 
the  while,  accordine  to  this  ingenious  hypothe- 
sis, he  was  defrauding  Gray. 

Gray  subsequently  wrote  him  that  letter 
which  I  have  read,  containing  these  words,  "I 
gave  you  the  credit  for  the  talking  feature  of 
the  telephone." 

(The  evidence  as  to  the  George-Brown  Speci- 
fications was  here  reviewed  by  the  counsel.) 

After  Mr.  Brown  bad  got  his  specification, 
there  occurred  to  Bell  several  devices  that  are 
now  described  in  his  patent;  the  liquid  trans- 
mitter, vibrating  the  plates  of  the  battery,  and 
those  other  difiTerent  things  now  in  the  patent. 

These  amendments  n^e  to  the  American 
copy  in  Bell's  hands  did  not  get  into  Brown's 
papers  in  Canada,  of  course,  and  when  Brown 
came  to  New  York  they  were  not  inserted. 

During  all  these  vears  of  litigation  it  never 
has  been  suegestea  by  or  to  a  human  being, 
until  it  was  done  at  this  bar,  that  the  Brown 
transaction  had  anvthing  to  do  with  the  good 
faith  of  Professor  lEell. 

Bell  supposed,  and  it  is  perfectly  true  in  law, 
that  if  those  amendments  to  the  American 
specification  were  not  there,  the  patent  would 
be  just  exactly  as  strong  in  law  as  it  is  with 
them  in;  because  that  figure  7,  in  connection 
with  the  q>ecificat{on,  discloses  the  whole 
method,— a  truth  which  everybody  swears  to, — 
and  all  variable  resistance  devices  are  mere  de- 
tailed plans,  alternative  and  equivalent  forms. 
Mr.  Dolbear  and  other  witnesses  all  swear  they 
are  plain  equivalents.  Therefore,  it  was  of  no 
ooosequence  in  a  strict  legal  sense  whether 
tber  were  mentioned  or  not  in  the  specification* 

ueorge  Brown  came  home  and  Eiell  got  those 

Epers,  brought  them  to  the  Patent  Office,  and 
\d  them  there  before  Mr.  Gray,  with  whom 
be  was  in  interference. 

Every  certified  copy  of  Bell's  specifications 
known  to  e^t  is  Just  like  the  present  paper. 
That  is  physical  proof  that  these  passages  were 
all  thero  February  14,  1876,  when  the  paper 
was  filed.  We  produce  record  proof  which  is 
conclusive. 

I  now  come  to  the  McDonough  Case,  which 
has  not  been  touched  orally  on  our  dde  nor 
on  the  other,  but  is  set  out  fully  in  both  briefs. 
McDonough  invented  what  we  call  the  tam- 
bourine tdephone.  It  is  the  same  in  substance 
as  Bets'. 

McDonough  was  a  wholesale  manufacturer 
of  furniture  in  Chicago.  Having  a  little  taste 
for  science,  and  having  got  hold  of  the  Reis 
publications,  he  thought  he  would  mskc  one  of 
those  things  himself;  and  he  modified  it  in  re- 
spect to  the  form  of  a  triangular  hopping  piece, 
and  he  modified  the  receiver  by  using  a  dia- 
phragm on  it  like  Bell's.  Having  done  that  he 
applied  to  the  Patent  Office  for  a  patent  on  this 
thing,  after  the  Bell  patent  was  out,  and  called 
it  a  "  teleloge,**  or  far  talker.     The  Patent 
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Office  rejected  him  and  said:  "You  ean't  hare 
a  patent  foi  that,  because  it  is  anticipated  by 
Reis.  and  it  is  not  a  talkine  telephone  anyway.^ 

It  was  April  10, 1876,  when  he  made  applica- 
tion; and  the  Patent  Office  rdected  bun  be- 
cause he  was  anticipated  by  Keis,  quoad  the 
whole  machine,  and  by  Bell  qtioad  the  re- 
ceiver. 

After  he  was  rejected  he  attempted  to  amend 
his  specification  by  writing  Bell's  invention  in- 
to it,  and  Reis  out  of  it,  but  was  prevented  by 
the  Office. 

He  did  not  have  a  talking  telephone. 

McDonough  then  formed  the  usual  telephone 
company,  with  several  millions  of  stock;  not 
to  use  his  apparatus,  of  course, — that  was  a 
Reis  machine— but  to  use  the  ordinary  tele- 
phone; and  he  was  then  sued  in  the  courts  and 
enjoined. 

Then  there  is  the  Variev  patent,  which  ia 
daimed  to  have  anticipated  Bell.  I  will  ask 
attention  for  a  minute  to  another  way  of  put- 
ting into  your  minds  the  conception  of  a  cur-^ 
rent  of  electricity. 

An  undulatory  current  is  represented  by  a^ 
curve  like  a  wave  of  the  ocean. 

What  is  meant  by  the  words  "  current  flow- 
ing" is,  that  the  entire  conductor  or  line- wire- 
is  charged  with  electricity  from  end  to  end. 

In  an  "undulatory  current"  there  is  no  in- 
terruption at  all,  ana  the  line  it  altoayi  charged 
with  electricity;  but  the  degree  of  char^  varies 
from  instant  to  instant,  and  that  variation  is 
represented  by  the  rise  and  fall  of  the  curved 
line  above  a  certain  base. 

There  is  no  such  thing  in  electricity  as  a. 
flowing  current^  or  an  onward  movement  of 
matter. 

There  is  an  impuUe  transferred  from  mole- 
cule to  molecule  all  the  way  through,  like  a^ 
jelly  that  is  shaken,  but  nothing  travels  from 
end  to  end. 

The  transmission  of  electricity  is  much  like 
the  transmission  of  light  through  the  etherea> 
medium. 

Then  again,  there  is  no  such  thing,  except- 
ing conventionally,  as  a  "  Uhond-fio  current 
cf  eUetrieitg."  We  use  those  terms  for  con* 
venience;  but  we  know  what  they  mean,  and 
that  they  do  not  mean  an  actual  flow  of  aik 
actual  current  either  way. 

(Counsel  here  replies  to  attacks  on  Judg& 
Wallace's  decision  in  Drawbaugh  Case.) 

The  principles  of  law  which  govern  the 
Drawbaugh  matter  are,  that  in  any  case  where 
a  patent  is  asRaUed,  particularly  by  a  stale 
claim  made  four  years  after  the  patent  haa 
been  bruited  all  over  the  woriu,  the  assault 
must  be  maintained  beyond  any  doubt,  and  that 
if  there  be  any  doubt,  created  that  doubt  at 
once  destroys  the  defense.  Or,  as  the  court* 
put  it,  "To  create  a  doubt  is  to  resolve  it  in 
favor  of  the  patent." 

Whatever  doubts  there  may  be  in  this  con* 
fusion  of  testimony  we  are  not  to  be  called  up* 
on  to  clear  up  and  resolve. 

Doubtful  defenses  enough  can  be  ndsed;  but 
they  cannot  overcome  the  pritna  faciei  of  the 
patent  granted  upon  examination. 

We  nave  shown  you  that  in  respect  to  the 
time,  many  of  these  witnesses  are  grossly  mis- 
taken. 

I  propose  DOW  lo  show  you  that  DrawbauKb 

981 


BUPBBMB  COUBT  OV  Tn  UNITED  8tATB& 


Oct.  Tb]ui« 


^08  a  charlatan  and  a  dishonest  impostor,  and 
<hat  he  was  surrounded  by  a  gang  who  used 
tdm  for  the  most  dishonest  purposes. 

(Counsel  here  reviewed  the  evidence  as  to 
the  Drawbaugh  inventions  and  claims,  and, 
■after  a  long  examination  of  the  facts  of  the 
case,  spoke  of  the  treatment  of  Mr.  Bell.) 

Mr,  Causten  Browne*  for  Dolbear  ti  al: 

The  Dolbear  Comjpany's  defense  to  the  Bell 
-Company's  suit  is  different  in  kind  from  the 
•defense  of  any  other  appellant  here.  It  is 
this:  That  the  Dolbear  method  and  apparatus 
•do  not  infringe;  that  they  are  based  upon  a 
•discovery  of  Mr.  Dolbear  as  ori^nal  and  as 
fundamental  as  that  of  Bell:  that  he  as  well  as 
Bell  started  from  first  principles  to  deal  with 
the  problem  of  electrically  transmitting  speech; 
that  Bell  proceeded  by  one  road,  while  Dol- 
bear proceeded  by  a  road  discovered  by  him- 
self; and  that,  except  in  reaching  the  result  of 
•electrically  transmitting  speech,  there  is  no  re- 
€croblance  between  the  two  methods  or  the  ap- 
paratus employed  by  the  two  inventors,  so  far 
«s  regards  an  v  patent  protection  enjoyed  by  Bell . 

All  the  defenses  of  other  appellants  may  fail 
«nd  yet  the  defense  of  the  Dolbear  Company 
remain  untouched. 

No  construction  of  Bell's  patent  will  cover 
the  Dolbear  method  as  an  infringement,  ex- 
•cept  a  broad  construction  for  the  use  qf  elee- 
trteityf&r  the  purp^m  of  transmitting  articti- 
date  epeee^, 

A  theory  of  invention  dangerously  broad 
was  asserted  by  the  counsel  for  the  Bell  Com- 
pany. The  fifth  claim  of  the  patent  is  limited 
oy  the  expressions:  "as  herein  described"  and 
"substantially  as  set  forth. '^ 

I  suppose  that  one  of  these  refers  to  the  de- 
acription  of  "electrical  undulations,'*  and  that 
the  other  refers  to  the  description  of  the  way 
in  which  those  undulations  are  produced  and 
used. 

Causing  the  sonorous  motions  of  the  air  to 
bring  about  corresponding  electrical  dianges, 
which  electrical  chan^  bring  about  sonorous 
motions  of  the  air,  hke  the  first, — ^is  the  pa- 
tented invention,  as  the  appellees  contend. 

Mr,  Justice  Gray  says,  delivering  the  opinion 
of  the  court  in  Spencer's  Case,  that  Bell  dis- 
covered a  new  art,  that  of  transmitting  speech 
by  electricity,  and  that  his  patent  is  not  lim- 
ited to  a  particular  form  of  apparatus  but  in- 
cludes the  process  or  method. 

This,  while  denying  Bell  a  patent  in  terms 
for  the  use  of  electricity  to  transmit  speech, 
gives  it  to  him  in  substance. 

Dolbear  as  a  witness  is  attacked  upon  two 
grounds.  The  first  is  that  he  said  in  his  testi- 
mony about  the  working  of  the  Reis  instrument 
flomething  which  contradicted  what  he  had 
aaid  in  his  published  book.  Now,  that  is  a 
mistake. 

In  these  two  cases  the  fact  is  that  Dolbear, 
the  witness,  was  speaking  about  two  different 
instruments,  and  the  alleged  contradiction  in 
the  testimony  of  Dolbear  disappears  when  you 
come  to  see  what  he  is  talking  about. 

Then  again  he  wrote  a  letter  to  BeU  in  1877 
which  may  be  fairly  construed  as  an  offer  to 
keep  back  from  the  public  a  book  which  he 
was  about  to  publish  upon  the  telephone,  if 
Bell  would  recognize  his  claim  to  the  inven- 
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tion  of  the  use  of  the  permanent  ma^et.  This 
claim  of  invention  Dolbear  believed  to  be  just 
Nevertheless  I  agree  that  that  letter  ought  not 
to  have  been  written. 

Dolbear  was  unfortunate  in  liaving  counad 
at  that  time  who  did  not  see,  any  more  than 
he  did,  the  impropriety  of  writing  it,  for  the 
letter  states  that  he  haa  written  it  with  the  ap- 
proval of  his  counsel. 

Two  years  afterwards  the  road  to  the  new 
use  of  electricity,  which  constitutes  Del  bear's 
invention,  was  opened  to  him,  and  then  the  in- 
vention was  made  which  he  and  his  assignees 
now  claim  at  your  hands  the  right  to  practise. 

I  claim  full  consideration  for  the  evidence  of 
Dolbear  upon  the  pohit  I  stated  a  little  while 
ago— that  the  correspondence  of  dectrical 
changes  with  the  sonorous  air  changes  made 
in  speech  is  that  in  which  the  electrical  trans- 
mission ofspeec^i  consists. 

It  was  a  physical  truth,  known  among 
scientific  men  and  practically  applied,  that  the 
electrical  transmission  of  sound  in  general  con- 
sisted in  the  production,  in  the  line  conductor, 
of  electrical  changes  corresponding  to  whatever 
sonorous  changes  were  made  in  the  air  by  mak- 
ing the  sounds,  and  the  utilization  of  those  elec- 
trical changes  to  produce  sonorous  changes  io 
the  air  like  the  first 

Reis  certainly  triinsmitted  some  of  the  so» 
norous  air  vibrations  made  by  speech,  by  hav- 
ing them  produce  corresponaing  etectrical 
changes  in  tne  line  conductor,  whidi  electrical 
changes  produced  sonorous  air  vibratioiis  like 
the  first 

The  air  is  moved  in  speaking  by  way  of 
vibration,  the  air  particles  moving  to  and  fro 
in  straight  lines  only.  Every  movement  of  air 
particles  to  and  fro  is  a  vibration,  relativelT 
long  or  short.  In  speech,  every  air  particia 
moves  or  vibrates  in  obedience  to  a  combination 
of  impulses.  It  is  the  mixture  of  fundamen- 
tal vibrations  and  overtone  vibrations  whidi 
fives  what  we  call  quality.  Every  vibration 
as  some  pitch,  and  some  amplitude. 

Condensation  and  rarefaction  mean  varia- 
tions of  pressure  produced  by  movement  of  air 
particles  to  and  fro.    It  can  mean  nothing  else. 

There  is  a  scientific  article  published  in 
1868  in  which  Reis*s  work  up  to  that  time  was 
discussed,  showing  that  the  problem  was  there 
stated,  namelv:  Let  aU  the  sonorous  air  tibra- 
tions  of  speech  be  electrically  represented;  Ut 
them  all  be  translaUd  into  electricity,  let  there  be 
eiectrical  changes  corresponding  to  the  somfrftus 
air  vibrations,  and  let  them  reproduce  sonorous 
air  vibrations  like  tlte  first;  tf  you  can  do  that, 
yoft  will  transmit  speech. 

The  construction  which  was  given  to  the 
Bell  patent  in  the  court  below,  and  which  is 

Eressed  against  us  here,  is  that  doing  that  any- 
ow  is  patented  by  Bell. 
I  read  from  a  scientific  writer  of  1868.  in  a 
commentary  on  Reis,  to  show  that  the  prol>- 
lem,  the  statement  of  which  is  called  Bell's 
patented  invention,  to-day,  was  as  well  roct^ 
nized  then  as  it  is  now.  Says  the  writer:  "Tf 
we  svceeed  in  transmitting  unVi  the  galvanic 
current  the  oscillations  of  a  sounding  body  to  a 
distance^  so  that  there  another  boc^  is  put  in 
equally  rapid  and,  in  respect  to  each  other, 
egu<My  strong  oscillations,  the  problem  of  lej^y^ 
ony '  is  solved." 
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*  The  writer  oontliiiies:  "For  then  ejraetlj  t/te 
mnne  phenomena  of  wavee  are  called  forth  oilhe 
dittani  points  a$  the  earreeeitee  at  the  plaee  of 
origin;  therefore  they  also  muet  make  the  eame 
^mpreeeuni. 

The  writer  tells  yoa  if  you  can  find  a  way 
4o  tranemit  upon  the  galtanie  ourrent  these 
•changes,  absolutely  and  proportionally,  then 
you  can  transmit  speech. 

Bell  solved  that  problem  and  that  was  al7he 
^id. 

The  decision  of  this  court  in  Tilghman  r. 
Proctor,  seems  to  me  to  be  quite  conclusive  of 
this  case.  The  opinion  says,  upon  pa^c  729  of 
the  report  in  102  U.  8.  (26:  288),  that  the 
<iaim  of  the  patent  is  not  for  a  mere  principle. 
The  chemical  principle  or  scientific  Tact  upon 
which  it  is  foundea  was  not  discovered  by 
TUghman.  He  only  claims  to  have  invented 
«  particular  mode  of  brining  about  the  de- 
sired chemical  union.    Thu  ie  aproceee. 

In  the  present  case  also,  there  Is  a  principle 
•or  scientific  fact  involved.  If  you  would  trans- 
mit speech,  you  must  have  the  electrical  con-« 
•dition  of  the  wire  vary  with  the  varying  con- 
ditions of  the  air  brought  about  bv  speech,  and 
produce  again  like  varying  conditions  of  the 
sir.  This  is  the  alternative  statement  of  trans- 
mitting speech  by  electricity. 

What  was  the  method  invented  by  Bell  for 
«olvinff  the  problem?  When  he  took  his  pa- 
tent,  there  was  but  one  agent  that  had.ever  been 
^ned  for  variably  attracting  any  object  so  as  to 
make  it  vibrate  and  beat  the  air  and  give  out 
audible  sound.  That  agent  was  magnetism. 
There  was  but  one  practical  use  to  which  eleo- 
tridty  had  ever  been  put  for  the  purpose  of  so 
<:ausinga  body  to  vibrate  and  give  out  audible 
sounds;  and  that  was  as  a  flowing  current  making 
^n  iron  core  an  etectro-magnet,  the  variations  of 
current  strength  causing  like  magnetic  Tarl»- 
tlona.  Bell  found  a  way  to  get  electrical  changes, 
corresponding  in  form  to  the  sound-waves,  in 
the  current  traversing  the  coils  of  an  electro- 
magnet, and  so  to  produce  corresponding  varia- 
tions in  the  magnet,  and  corresponding  vibra- 
tions of  a  receiver  armature. 

Electrical  charge  or  tension  may  be  brought 
'tbout  by  rubbing  an  object,  sealing  wax  for  in- 
<ftance.  l^hat  is  the  property  which  has  been 
fyedueed  to  the  service  of  mankind  for  the  first  time 
'bg  Dofbear. 

The  power  of  a  body  charged  with  elec- 
tricity to  attract  anything,  thoiigh  known  for 
two  thousand  years  to  exist,  had  never  been  put 
to  any  practical  use  in  the  arts  when  Dolbear 
made  hb  invention;  certainly  it  had  never  been 
supposed  that  variations  of  electrical  attraction 
could  cause  corresponding  vibrations  of  an  ar- 
mature. 

Dolbear's  receiving  apparatus  is  properly 
enough  called  a  condenser,  because  in  structure 
it  generally  resembles  the  old  condensers.  That 
is  to  say,  It  has  two  plates  electrically  insulated 
mnd  charsed.  But  the  operation  is  radically 
different  mm  that  of  the  old  condensers.  No 
operation  of  vibrating  either  plate  by  varia- 
tiona  of  electrical  charsewas  contemplated  or 
performed  in  the  case  of  any  of  the  old  condens- 
ers. 

In  an  these  old  condensers  the  elements  were 
placed  dose  together,  with  a  non-conductor  (I 
CO  not  mean  s&,  but  a  solid  non-conductor)  In- 

IMU.  & 


terposed  and  dosely  fitted  between  them,  so 
that  the  electridty  might  be  condensed,  which 
non-conductor  prevented  any  practical  vibra- 
tion of  dther  of  the  elements. 

In  the  Dolbear  reodver,  on  the  contrary,  one 
of  the  plates  is  held  firmly  so  that  it  cannot  vi- 
brate, and  the  other  Is  hdd  so  as  to  be  free  to 
vibrate  according  to  the  variations  of  dectrical 
charge,  and  beat  the  air  and  give  an  audible 
sound;  the  two  plates  being  separated  by  a  body 
of  air,  so  that  no  current  can  pass.  Here  was 
a  change  in  construction,  designed  to  produce  a 
new  operation,  for  a  new  purpose,  without 
which  change  that  operation  could  not  be  per 
formed  nor  that  purpose  answered. 

It  will  not  be  oenied  that  if  Reis  had  known 
that  to  get  variations  of  magnetism  at  his  re- 
cdver  exactly  corresponding  to  the  sonorous  air 
motions  of  the  speech  utterol  against  the  trans- 
mitting membrane  diaphragm,  he  must  keep 
the  circuit  dosed,  and  had  so  adjusted  his  means 
of  making  contact.between  his  electrodes  that 
the  vibrations  of  the  membrane  would  not 
break  the  circuit,  but  only  vary  the  current 
strength,  and  had  so  used  the  instrument,  he 
would  have  had  Bell's  method,  and  substan- 
tially his  apparatus  That  is  just  sudi  a  change 
as  Dolbear  made  in  the  construction  and  use  of 
the  old  condensers.  He  altered  their  struc- 
tural arrangement  a  little  and  thereby  altered 
their  operation  enormously. 

To  hold  one  dement  of  a  condenser  stOl,  so 
that  it  shall  not  vibrate,  and  suspend  the  other 
so  that  it  shall  vibrate,  and  then  make  use  of 
its  vibration  according  to  variations  of  electric 
charge,  was  wholly  and  absolutely  new.  ?so 
suchlnstrument  existed.  No  such  use  of  any 
instnunent  had  ever  been  proposed  or  suppoeeci 
to  be  possible.  It  cannot  be  said  witn  any 
show  of  reason  that  any  eouivalent  for  it  was 
found  in  any  of  the  old  conaensers. 

For  the  purpose  of  transmitting  and  repro- 
dudng  any  sound  by  variations  of  dectrical  at- 
traction, causing  vibrations  of  any  armature, 
nothing  in  the  construction  or  use  of  the  ola 
condensers  furnished  a  known  substitute  for  the 
magneto  recdver. 

Dolbear's  discovery  of  the  capacity  of  varia- 
tions of  decUrioil  attraction  to  make  an  arma- 
ture vibrate  acoordingly,  was  acddental. 

He  is  not  now  setting  up  any  antidpation  of 
Bdl;  only  daiming  the  right  to  freely  use  a  dis- 
tinct method  and  apparatus  of  his  own,  based 
upon  a  distinct  discovery  of  his  own. 

When  he  showed  it  to  sdentific  men,  without 
exception  they  expreased  their  astonidiment  at 
hearing  that  variations  of  the  electric  potential 
of  a  terminal  plate  could  practically  produce 
any  sound  vibrations  of  an  opposed  diaphragm 
comparable  to  those  producea  by  the  vaiying 
attractions  of  an  electro-magnet. 

It  is.  I  submit  then,  the  truth  thmt  Dolbear. 
like  Bell,  has  made  an  application  of  the  laws  of 
nature  which  no  one  had  ever  made  before, 
whidi  no  one  had  thought  of  before,  by  an  In- 
strument which  did  not  exist  iMfore,  the  result 
only  bdng  the  same— that  is  to  say,  the  electri- 
cal transmission  of  speech;  or,  in  other  words, 
making  speedi  bring  about  corresponding  elec- 
trical dianges  on  the  line  conductor  which  in 
turn  bring  about  corresponding  audible  vibra- 
tions at  the  receiving  station. 

But  the  appellees  say  that  there  are  flowing 
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currents  in  Dolbear's  method.  In  a  sense  this 
is  true;  but  not  in  the  sense  of  the  Bell  inven- 
tion or  of  the  Bell  patent.  The  current  in 
which  the  electrical  changes  corresponding  to 
the  sonorous  air  changes  are  produced  Is  the 
current  on  the  line  conductor  extending  from  the 
generator  through  the  transmitter,  through  the 
receiver  and  hnck  to  the  generator. 

These  currents  are,  in  Bell,  the  well-known 
circuit  currents  converted  into  magnetism  by 
traversing  the  coils  of  an  electro-magnet  at  the 
receiving  station.  In  Dolbear  they  are  merely 
the  currents  which  move  to  or  from  the  receiv- 
ing plate  which  is  thereby  variably  charged 
from  instant  to  instant,  so  that  it  may  exert  its 
variable  electrical  attraction,  there  being  no  mag- 
netism at  all.  The  currents  in  the  two  are  thus 
seen  to  be  eseentiaUy  different  in  character,  pur- 
pose and  result. 

The  currents  of  Bell  do  tbeir  described  work 
of  transmitting  the  speech  to  the  receiving  sta- 
tion and  there  delivering  it,  by  virtue  of  flow- 
ing, and  onlv  while  they  are  flowing  through 
the  coils  of  me  receiving  electro-magnet,  whose 
corresponding  magnetic  variations  vibrate  the 
receiving  diaphragm.  All  that  vibrates  the  re- 
ceiving diaphragm  in  Dolbear  is  the  variations 
of  charge  of  electricity  in  his  attracting  plate. 

Neither  Bell  nor  Dolbear  could  patent  the 
coiTespondence  of  the  electrical  changes  with 
the  sonorous  air  changes,  because  that  was  the 
known  law  of  electrically  transmitting  sound. 

Reis  tried  to  transmit  speech  by  variations  of 
current  strength  in  an  interruptod  circnii.  Bell 
tried,  and  succeeded,  in  transmitting  speech  by 
variations  of  current  strength  in  a  constantly 
closed  circuit.  Dolbear  transmits  speech  by 
variations  of  electrical  attraction,  using  no  cir- 
cuit, and  no  flowing  current  for  that  purpose  at 
all. 

He  who  transmits  speech  by  Dolbear's  re- 
ceiver, operating  by  variations  of  electrical  at- 
traction, uses  Dolbear's  method  and  apparatus, 
iehatever  else  hedoesas  a  separate  matter.  And 
he  who  only  transmits  speech  through  Bell's  re- 
ceiver, usmg  magnetic  variations  to  produce 
the  vibrations  of  the  receiving  armature,  does 
not  use  Dolbear's  method,  but  uses  Bell's. 

But  if  anything  in  the  description  of  the 
method  of  and  apparatus  for  transmitting 
speech  is  eharaeteristic  of  and  essential  to  Bell's 
invention,  it  is  this:  that  the  current  from  trans- 
mitting station  to  receiving  station  ,on  which  the 
required  electrical  changes  are  to  be  impressed, 
is  a  current  traversing  the  coils  of  an  electro- 
magnet, and  that  the  operative  power  for  vi- 
brating the  receiving  diaphragm  is  the  varying 
magnetism  so  produced  in  that  electro-magnet. 

No  such  current  is  employed  by  Dolbear  for 
transmitting  speech.  No  magnetism  is  used 
by  him  for  reconverting  the  electrical  changes 
into  sonorous  air  changes.  His  method  is  new, 
because  based  upon  a  mode  of  using  electricity 
not  at  the  time  of  Bell's  patent  known  to  be 
practicable,  and  is  substantially  and  fundamen- 
tally different  ^rom  .Bell's.  His  apparatus  is 
new,  and  it  is  essentially  different  from  Bell's, 
for  Uie  same  reason. 

The  only  resemblance  between  Bell  and  Dol- 
bear is  that  each  produces,  somehow,  dectricad 
changes  in  the  line  conductor  corresponding 
with  the  sonorous  air  changes  made  by  speak- 
ing, and  reconverts  those  electrical  changes, 
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somehow,  into  sonorous  air  changes  at  the 
oeiving  station.  But  this  cannot  be.  validly 
patented  by  Bell  (even  if  hisspedficatibn  woul<i 
bear  such  a  construction)  because  it  is,  under 
another  form  of  words,  patenting  the  use  of 
electricity  for  transmitting  speech;  and  this,  it 
is  agreed,  cannot  be  done. 

Jfr.  Wheeler  H.  Peekluuii*  for  the  Molec- 
ular Telephone  Company: 

Reis  conceived  the  idea  that  quality  miglit 
be  or  must  be  transmitted  in  order  to  produce 
speech.  He  knew  and  expressed  what  quali^ 
was. 

Tne  first  electrical  machines  of  which  we 
know  were  magneto  machines.  Among  the- 
earliest  were  the  Gaiisse  &  Weber  machines^ 
as  they  are  called, — the  earliest  telegraphic  in- 
strument. It  was  a  magneto  machine,  and  it 
was  followed  by  a  number  of  others. 

Yarley  first  gave  to  his  currents,  so  called* 
the  word  undulatory. 

Wheatstone's  device,  a  printing  apparatus, 
operated  upon  the  same  principle— the  mag- 
neto principle. 

There  is  another  method  of  efifectiu^  dectricak 
work,  by  usin^  a  battery  current  and  then  put- 
ting a  device  m  the  wire  through  whidi  that 
current  runs,  and  making  or  breaking,  or 
chan^ng  the  current.  Those  two  methods  of 
effecting  electrical  work  were  well  known  at 
the  time  Reis  made  his  inventions. 

When  Reis  came  to  make  bis  invention  he 
adopted  the  constant  current,  the  voltaic  cur» 
rent,  and  bis  method  was  by  interrupting  to> 
operate  upon  that  current  by  means  of  a  dia> 
pbragm  actuated  by  sound-waves. 

Bell,  at  a  very  much  later  period,  speaks  of 
an  intermittent  current  as  one  which  was  pulm* 
toiy. 

The  "Industrial  Qautte  "  says:  *'  Successful 
experiments  in  telephony  were  made  in  1801 
by  Reis,"  so  that  it  seems  not  impossible  U> 
carry  on  conversations  at  miles  distance,  and 
even  convey  the  voice  itself,  with  its  peculiar 
undulations. 

Reis  used  the  voltaic  current  and  fubjected 
it  to  interruptions  or  variations  by  means  of 
the  vibration  of  a  diaphragm,  caused  by  the 
action  of  sound  therein  and  transmitted  to  a  re- 
ceiver, induding  the  sounds  of  the  human 
voice,  and  produced  musical  notes;  and  all  the 
Reis  artides  speak  of  the  production  of  speech. 

Beyond  that  we  have  the  testimony  of  ». 
series  of  witnesses  who  say  that  at  the  time 
when  Reis  himself  was  operating,  and  wbea 
others  operated  it,  that  it  did  produce  speech. 

It  does  it  far  better  than  Bdl's  device  (Fiff. 
7)  ever  did  until  after  several  years  had  elapsed,, 
and  the  world  had  learned  by  constant  prac- 
tice how  to  produce  instruments  that  would 
transmit  speech,  because  the  best  that  wa» 
ever  said  of  Bell  s  instruments  until  the  ^ear 
1870  was  that  they  produced  a  faint  muttermg,. 
and  nothing  else. 

We  emphatically  claim  that  the  evidence 
does  show  that  the  Reis  telephone  did  produce 
speech,  and  that  it  was  intended  to  produce 
speech,  and  that  whatever  be  the  theory  or 
whatever  be  the  explanation  by  which  and 
through  which  speech  is  produced,  that  tbeorj 
and  that  explanation  were  adopted  and  existed 
in  the  Reis  tdephone.' 
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It  was  done  to  a  far  greater  and  better  extent 
than  Bell  did  it,  prior  to  1878  or  1879,  by  the 
instruments  described  bj  flgnre  7  of  the  first 
patent. 

The  moment  you  put  an  improvement  in 
mectianical  construction  in  the  shape  of  a  re- 
•ceiyer»  like  the  Bell  receiver,  this  Reis  trans- 
mitter will  talk. 

If  you  put  the  microphone  with  the  carbon 
points  in  place  of  the  old  Reis  transmitter  and 
attach  it  to  that  Reis-Legat  receiver,  that  will 
Ulk. 

A  simple  improvement  in  the  mechanical 
-construction  of  the  instrument,  and  this  Reis 
telephone  springs  up  into  an  active,  strong, 
vif^orous,  practical  instrument,  and  commer- 
cially has  taken  the  place  that  otherwise  would 
have  been  occupied  by  Bell's  invention  at  the 
present  day. 

If  Reis  gave  the  wrongi  explanation,  that 
•does  not  affect  the  fact  that  he  has  produced 
Mn  instrument  and  device  operated  bv  sound- 
waves made  by  the  voice,  which  will  convey 
what  a  person  speaks  into  the  instrument, — 
precisely  the  same  thing  in  the  way  of  trans- 
mitting tbe  vibrations  to  the  ear  that  is  in  the 
receiving  instrument  of  Bell. 

There  is  a  fallacy  in  a  statement  of  Bell  as 
to  the  operation  of  his  instrument    Bell  savs 
that  he  undulates  this  voltaic  current,  but  he 
•did  not 

Rds  took  a  voltaic  circuit;  he  had  a  method 
•of  working  that  circuit  by  means  of  air-wavte 
—sound-waves.  That  is  the  great  invention. 
That  is  the  initial  step;  that  by  means  of  the 
voice  von  can  speak  to  a  diaphragm,  and  have 
that  diaphragm  affect  a  voltaic  circuit  or  affect 
a  current  of  electricity,  so  that  it  will  produce 
similar  variations  at  the  other  end  and  be  heard. 
Reis  did  tbat 

Varlcy  came  afterwards,  and  he  adopted  the 
magneto  method  again  and  he  transferred  sound. 

He  did  it  in  three  ways:  First,  by  making 
and  breaking  a  primary  circuit;  second,  by  vf 
bratine  his  transmitter  by  the  air;  third,  bv 
revolvmga  wheel,  uiK>n  the  periphery  of  which 
were  bar  magnets,  before  the  poles  of  an  electro- 
magnet 

AR  those  things  were  before  Bell  came. 
Now,  what  did  Bell  do?  BeU,  adopting  the 
magneto  method  of  effecting  electrical  results, 
took  the  apparaiuiof  Reis  andadaptedit  to  that 
magneto  method,    Hs  did  not  do  anything  dee. 

By  the  term  "  method  "  in  the  5th  claim  of 
his  patent.  Bell  meant  the  magneto  method  and 
nothing  eUe, 

Bell's  letter  of  August  14,  1875,  gave  simply 
tbe  idea  of  telephonic  or  telegraphic  action — 
telei^phic  work — by  meane  of  the  magneto  cur- 
rent   (Mol.  Rec  p.  1618.) 

Ue  did  nothing  after  his  letter  prior  to  the 
taking  out  of  his  patent,  in  the  way  of  experi- 
ments, other  than  one  or  two  or  tnree  experi- 
ments made  in  the  early  part  of  Julv,  and 
which  resulted  in  merely  obtaining  a  son  of 
mattering  effect  The  draft  specifications  and 
claims  of  Bell,  and  his  Qeorge-Brown  specifl- 
cation  or  copy  application,  speak  of  a  produc- 
tion of  or  causing  electrical  undulations  which, 
bj  the  terms  of  the  specification,  is  necessarily 
cooflned  to  the  magneto  method,  because  tlie 


whatever  they  may  be,  whether  fair  or  unfair, 
fraudulent  or  honest,  new  thoughts  from  Gray 
or  from  himself,  or  whatever  may  be  the  reason, 
the  idea  suggested  *o  him  and  put  into  his  pa- 
tent that  electrical  undulations  can  be  caused 
by  the  variations  of  the  rcsbtance  of  the  cir- 
cuit, we  find  a  claim  put  in  to  correspond  to 
that;  but  we  do  not  fina  any  change  or  any  va- 
riation whatever  of  the  fifth  claim. 

There  is  not  in  that  patent  to  be  found  any- 
where from  the  beginning  to  the  end  anv  sug- 
gestion that  there  is  any  other  method  oi  caus- 
ing electrical  undulations  by  sound-waves  than 
the  one  which  is  pointed  out  and  illustrated 
bv  figure  7.  All  prior  methods  of  produdnc^ 
electrical  undulations  have  reference  to  and 
are  involved  in  tbe  production  of  telegraphy. 
Some  of  them  are  ways  that  it  is  absolutely  im- 
possible to  use  in  connection  with  the  produc- 
tion of  sound-waves;  as,  for  instance,  the  vibra- 
tion of  a  wheel  with  magnets  on  the  periphery 
before  the  poles  of  the  magnet. 

We  claim  that  Bell's  patent  should  be  con- 
strued as  a  patent  for  a  multiple  telegraph 
alone;  that  if  not  for  that  it  should  l>e  con- 
strued as  a  patent  for  the  magneto  mctbod,  as 
contradistinguished  from  the  voltaic  method, 
or  the  resistance  method;  and  tbat  if  construed 
more  broadly  than  that,  it  is  void  as  being  a 
patent  for  a  principle  or  an  art;  and  further,  we 
claim  that  the  two  instruments,  giving  the  pa- 
tent what  construction  you  will,  those  used  by 
tbe  defendant  and  those  used  by  the  complain- 
ant, or  those  described  in  the  patent  sued  up 
on,  are  so  completely  different,  so  varied  m 
their  principle  and  mode  of  action,  that  tbe 
one  cannot  be  held  to  be  an  infringement  upon 
the  other. 

Closinff  argument  of  Mr,  "Lymmnd^r  Hill, 

for  the  People's  Telephone  Company  and  the 
Overland  Telephone  Company: 

When  an  application  is  filed* in  the  Patent  Of- 
fice, the  practice  is  to  allow  that  application  to 
be  amended,  formally  or  informally  upon  the 
specification  remaining  in  tbe  Patent  Office. 

Then  there  is  another  cla^  of  amendments 
made  by  filing  formal  papers  in  tlie  shape  of  a 
letter  or  document  addressed  to  the  Commis- 
sioner, formally  amending  the  application. 
When  that  is  received,  the  examiner  places  it 
on  file,  ffoes  to  the  specification,  and  marks, 
around  tne  passage  that  is  amended,  red  lines, 
striking  it  out  and  noting  on  it  tbat  tbe  amend- 
ment marked  A,  B  or  C,  or  whatever  it  is,  is 
substituted  for  that  pa$s:ige. 

But  when  the  patent  finally  issues,  that 
document,  with  ita  amendments,  is  sent  to 
the  government  printer,  and  the  government 
printer  prints  it  as  finally  corrected,  and  the 
original  is  sent  from  the  government  printing 
oflace  back  to  the  Patent  Office,  and  remains 
on  file  there,  and  is  a  part  of  what  is  called  the 
"  File  wrapper  and  contenta."  It  is  a  part  of 
the  contents  of  the  file  wrapper. 

When  any  party  applies  to  the  Commis- 
sioner of  Patents  and  asks  for  a  certified  copy 
of  that  file  wrapper  and  contents,  he  gets  a  cer- 
tified copy,  among  other  things,  of  the  docu- 
ment which  was  originally  filra,  with  all  the 
marks  which  were  on  it.  whatever  they  may 


specification  savs  that  there  is  no  other  method.  [  be,  and  however  they  may  have  been  placed 
And  then  when  we  have  by  some  means,  |  upon  it 
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The  CommlsdoDer  is  careful  to  make  an  ex- 
act facsimile  copy;  hence,  in  this  case  you  can 
father  nothiDg  from  the  priuted  patent  of 
March  7. 1876,  as  to  the  pnor  history  of  the 
application  in  the  Patent  OlBce. 

But  if  you  take  the  certified  copy  of  April 
10,  1879,  as  printed  in  the  Dowd  record,  Uiat 
being  a  certified  coi>y,  you  get  not  only  the  orig- 
inal document  which  was  filed  in  the  Patent 
Office,  but  you  find  noted  on  that  copy  the  va- 
rious changes  which  were  made  in  it  while  it 
was  there  and  before  the  patent  issued. 

The  document  of  April  10, 1879,  shows  you 
how  it  had  been  corrected  before  the  issue  of 
thepatent. 

The  damaging  facts  with  regard  to  the 
George-Brown  paper  have  not  been  explained. 
My  learned  friends  say  that  there  is  no  evi- 
dence as  to  when  Erown  cot  that  copy  from 
Bell;  but  yet  it  is  proved  that  Brown  got  that 
copy  from  Bell  on  January  25  or  26,  1876,  in 
New  York. 

What  explanation  had  they  to  make  of  the 
fact  that  those  two  papers  were  together  there, 
that  tbey  were  both  papers  relating  to  the  same 
subject  matter,  but  that  there  were  declara- 
tions of  the  most  important  character  in  one 
which  do  not  appear  in  the  other,  declarations 
in  one  which  are  entirely  inconsistent  with 
those  in  the  other?  ^ 

My  learned  friend,  Mr.  IX^erson,  says  BeU 
understood  perfectly  that  those  two  currents 
were  equivalents  and  did  not  think  it  necessary 
to  put  it  into  the  Qeorge-Brown  specification; 
but  BeU  did  not  regard  them  as  equivalents, 
for  he  had  put  into  that  Qeoige-Brown  copy 
an  explicit  statement  which  excluded  the  varia- 
ble r^taoce  current  from  the  invention. 

When  Brown  left  New  York  he  must  have 
known  that  there  was  not  only  the  current  that 
was  shown  in  his  papers,  but  that  there  was 
another  current,  the  variable  resistance  current, 
which  would  do  the  work  equally  well;  and 
yet,  as  a  capitalist,  he  was  going  to  Europe  to 
patent  the  invention  and  to  secure  the  monop- 
oly of  it. 

Can  you  conceive  of  a  capitalist  taking  an 
Invention  abroad,  spending  his  money  upon  it, 
and  trying  to  get  a  monopoly  of  it,  under  sudi 
circumstances  leaving  the  door  wide  open,  los- 
ing his  monopoly,  throwing  it  away? 

The  George-Brown  copy  of  the  specification 
stated  only  four  advantages  for  multiple  tele- 
graph purposes  of  this  current. 

If  this  variable  resistance  matter  has  not  been 
interpolated  into  the  American  patent 'since 
€kx».-ge  Brown  left  for  Europe,  there  was  an- 
other advantajD^e  of  that  current  stated  in  that 
document  which  would  strike  George  Brown 
as  of  very  great  importance.  This  discovery 
included  a  means  of  preventing  the  lagging  of 
cable  signals.  This  was  a  prncUcal  improve- 
ment which  would  address  itself  to  him  as  of 
great  importance.  Now,  that  advantage  was 
not  contained  in  Brown's  specification  which 
he  took  to  Europe.  When  aid  it  come  in,  and 
how?  That  was  one  of  the  three  interpolated 
matters.  It  came  in  with  the  variable  resist- 
ance interpolation,  and  is  of  itself  a  strong 
proof  of  the  interpolated  character  of  the 
whole  thing. 

Before  these  interpolations  were  made  Bell 
bad  nothing  in  his  mind  except  the  magneto 
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currents  caused  by  the  induction  of  an 
ture. 

BeU  never  dreamed  of  using  them  for  ooeai» 
cables;  but  when  bis  associates  or  his  attorney 
learned  of  this  new  current  of  Gra^s,  this  curw 
rent  by  which  you  can  vary  the  resistance  of  m 
battery  current,  then  you  had  something  which 
you  could  use  on  ocean  telegraphs,  wb^eas  Che 
former  current,  a  description  of  which  Browiii 
had  taken  to  Europe  In  his  document,  could 
not  be  utiUzed. 

The  interpolated  description  in  the  qiecifica- 
tion  describes  two  or  three  different  ways  of 
varying  the  current 

oo  iSLTBA  Bell  had  any  idea  of  varyhig  thtt 
resistance  in  May,  1875,  that  idea  was  limited 
to  one  form  of  apparatus — ^to  vibrate  a  stret^ied 
rod  or  wire,  vaj^rinj^  the  current 

That  idea  was  tned,  faUed,  and  was  abaa> 
doned.  Nothing  further  appesurs  untU  vou  read 
it  here  in  this  patent  which  issued  on  March  7. 
Where  did  it  come  from? 

On  February  14,  1876,  Gray  had  filed  hb 
caveat  describing  the  wire  dipping  in  liquitf 
and  varying  the  current  by  that  means  hy 
placing  the  poles  nearer  tos^tber  or  movins^ 
them  farther  apart  in  a  Uquid.  That  wasT 
Gray's  thought  in  the  caveat  All  of  the 
things  described  in  BfU's  patent  are  on  the  same 
principle. 

Although  tn«.w  \re  three  different  ways  of 
dping  it,  the  only  thought,  the  only  principle 
involved  in  those  three  different  ways  of  doing 
it,  the  only  thought,  the  only  principle  in- 
volved in  those  three  different  ways  is  simply 
using  the  liquid,  an  idea  which  has  never  before 
app^ured  in  Bell's  history. 

It  is  very  curious  that  without  an  experi- 
ment or  thought  or  word  in  any  letter  or  menxK 
randum  of  ms,  there  should  suddenly  appear 
in  this  document— after  Brown  had  left  for 
Europe  with  his  paper  containing  not  a  wor& 
of  it, — three  ways,  all  of  which  should  involve 
the  use  of  a  liquid  to  vary  the  resistance. 

Nobody  has  any  right  to  inspect  any  modd* 
in  the  Patent  OflSce  untU  after  the  patent  i» 
issued. 

Every  document,  every  model,  evenr  di«w- 
ing  connected  with  an  appUcation  is  kept  in* 
violably  secret  These  gentlemen  had  no  right 
to  inspect  Grav's  models  untU  after  the  patent 
had  issued.  Hence,  if  they  saw  hia  mooels,  it 
Mr.  Storrow  admits  that  they  went  to  the 
Patent  Office  and  inspected  his  models,  he  ad- 
mits all  that  we  charge.  Thev  had  no  right  to- 
do  It    That  of  itself  was  a  violation  of  the  law. 

But  this  letter  shows  that  Bell  not  only  knew 
that  he  had  gone  as  far  as  any  particular  model 
would  show  or  any  particular  exhibition  wookl 
show,  but  he  was  able  to  mark  out  the  limits 
to  which  Gray  had  gone.  How  could  he  know 
that? 

These  parties,  who  had  no  right  under  the 
rules  of  the  Patent  Office  to  know  that  Qimj 
even  had  an  appUcation  there  at  aU,  did  have 
that  information. 

There  is  another  fact  they  have  not  been  able 
to  explain  away.  There  is  no  explanadon  of 
the  fact  that  Bell  went  home  from  his  visit  U^ 
Washington  on  February  25  or  86  to  Mardi  8^ 
1876,  and  immediately  proceeded  to  conatniot 
a  liquid  transmitter  like  Gray's,  got  qieech 
through  it  on  March  10,  and  then  kept  itill 
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tbont  it  and  concealed  the  fact  There  Is  no 
explanation  that  the  next  step  that  he  took — the 
next  thing  that  he  did — was  to  construct  two 
magneto  aevices  just  like  Qray's  receiver  on  or 
about  the  first  oi  April,  and  then  got  speech 
through  them. 

He  did  not  give  to  the  world  the  fact  as  to 
when  and  where  and  how  he  first  got  articulate 
fpeech,  but  he  gave  them  a  lie  ii^tead  of  the 
fact. 

They  offer  explanation  here.  They  tell  you 
that  the  liquid  transmitter  which  fiell  made 
was  not  the  same  as  the  Gray  liquid  transmit- 
ter, and  therefore  it  could  not  have  been  stolen 
from  Gray. 

Mr.  Dickerson  says  In  his  argument  that 
those  two  instruments,  which  he  has  shown  on 
that  diagram  tbere,  are  entirely  different  in 
principle;  that  Gray  had  the  idea  of  varying 
the  resistance  of  the  liquid,  but  he  says  that 
was  not  Bell's  idea. 

I  prefer  to  take  Bell's  theory  insteod  of  Gray's. 
It  does  not  make  anv  difference  what  liquid  is 
used.  His  principle  is  to  vary  the  distance 
through  which  the  current  has  to  flow  through 
that  liquid  from  pole  to  pole.  Where  did  Bell 
get  that  principle  ?  He  had  only  to  read  Gray's 
caveat  and  find  the  whole  thing  there. 

I  do  not  think  that  ttiis  court  can  afford  to 
allow  my  friends  to  do  away  with  the  printed 
evidence  in  the  case,  which  the  complainants 
have  put  on  file,  by  coming  here  and  saying  it 
is  all  a  mistake. 

My  theory  is  that  this  paper  was  put  into  the 
Dowd  Case  lust  as  it  is  printed  here  in  the 
document;  that  the  print  was  a  correct  print 
from  that  paper;  that  subsequently  they  substi- 
tuted the  fraudulent  copy  in  the  Patent  Office  in 
order  u>  dear  up  the  record  there,  and  conceal 
the  thing. 

Tour  Honors  will  remember  how  Mr.  Stor- 
TOW  said  this  was  altered.  It  was  altered  by 
laying  it  along  side  of  the  George-Brown  copy 
aod  amply  writing  into  the  Patent-Office  copy, 
— the  certified  copy  from  the  Patent  Office,— the 
words  that  be  found  in  the  Ckorge-Brown  copv, 
so  far  as  there  was  anv  difference  between  the 
two.  There  Is  an  inherent  improbability  in 
that. 

How  did  that  word  "and"  get  into  that  copy 
that  you  have  before  vou? 

Mr.  Storrow  savs  that  he  put  in  all  those 
words  bv  comparing  it  with  George  Broi^n's 
copy,  it  did  not  come  from  the  George-Brown 
copy ;  it  is  not  there.  That  explanation  does  not 
account  for  it. 

My  learned  brotbers  have  argued  on  the  other 
Me  that  in  law  oral  evidence  has  never  been 
allowed  to  overthrow  a  patent.  It  is  bardlv 
neceasary  for  me  to  treat  that  question.  If  it 
was  I  would  refer  to  Oayter  v.  Wilder,  51  U. 
8.  10  How.  477  (18:504);  Ooffin  v.  Ogden,  86  U. 
8.  18  Wall.  120m:821). 

The  instrument  marked  Iln  the  Drawbaugh 
Exhibits  they  tell  us  had  no  magnet  on  it 
when  found.    It  is  true  that  wben  the  original 


fitted  its  pkoe  exactly;  both  In  its  height,  in  the 
•ize  of  the  poles  whidi  fitted  holes  made  for  it, 
and  in  eve^  respect  it  showed  for  itself  at  once* 
that  it  was  the  magnet  originally  in  the  instru- 
ment. Mr.  Drawbaugh  testified  to  the  fact  that 
that  was  undoubtedlv  the  magnet. 

My  learned  friends  say  that  the  tumbler  F 
could  not  be  adjusted  unless  the  bottom  wa» 
out  of  it  originally,  and  yet  it  is  the  foct  that 
the  tumbler  instrument  F  can  be   adjusted. 
The  bottom  was  in  there;  it  was  adjusted  by 
the  screw  rod  at  the  top  and  not  at  the  bottom. 

Then  my  learned  friends  say  the  string  tele- 
phone was  in  Drawbaugh's  shop.  Tbat  is- 
clearly  disproved.  There  is  not  a  word  of  evi- 
dence of  anything  of  the  kind. 

A  teat  of  those  Instruments  was  called  for  by 
my  friends  on  the  other  side,  and  we  made  the- 
test  in  New  York.  We  had  no  time  to  noake- 
other  instruments;  we  had  to  take  the  old  in- 
struments that  we  had  which  had  got  in  avery^ 
dilapidated  condition. 

All  those  instruments  operated  perfectly 
weU.  They  were  the  original  instruments  of 
Drawbaugh. 

The  omy  instruments  that  did  not  operate- 
perfectly  satisfactorily  were  the  reproduced  in- 
struments that  we  bad  made  to  exhibit  tbe- 
arrangement  of  the  parts;  but  they  did  operate 
as  speaking-telephones,  even  those  that  were 
most  dilapidated. 

The  tumbler  operated.  Mr.  Benlamin  testi- 
fies: "Here  are  some  sentences,  which  I  read 
from  the  notes,  which  I  heard  distinctly  through 
F  and  A.  ''F'  is  the  tumbler;  "A"  is  the- 
round  box.    That  is  the  New  York  test 

We  have  been  criticised  for  not  making 
further  tests  in  the  New  York  Case.  Why,  we- 
made  the  teats  at  the  very  last  end  of  our  testis 
mony. 

Professor  Barker  was  very  particular  to  abso- 
lutely veHty  the  instruments  with  which  be 
made  those  experiments.  Now,  my  learned 
friends  of  the  other  side  admit  that  we  got 
most  excellent  results  here  at  the  Philadelphia, 
test 

The  whole  argument  is  baaed  on  the  fact 
that  they  wUl  not  work  properly  at  all  wbeiv 
held  horizontally,  and  that  the  tests  in  New 
York  failed  for  that  cause,  and  they  succeeded 
in  Philadelphia  because  held  at  an  angle.  I 
say  that  it  is  not  true;  and  if  the  court  is  not 
satisfied  with  Uie  evidence  of  Professor  Barker, 
which  I  have  read,  we  are  ready  to  repeat  the 
tests  here  or  have  Professor  Barker  repeat 
them  to  the  satisfaction  of  the  court,  and 
in  any  way  the  court  may  order,  to  show  that 
those  tumbler  instruments  F  will  work  whether 
placed  horizontally  or  placed  at  an  angle,  and 
that  they  work,  if  anything,  better  wben  placed 
as  they  were  placed  in  New  York,  than  as  they 
were  placed  in  Philadelphia. 

Then  they  have  complained  that  we  did  not 
have  the  carbon  of  the  same  fineness  that  we 
had  in  New  York. 

The  Hunnings  patent  nys  we  must  pulver- 


model  was  put  in  evidence  the  magnet  was  not  ize  the  materiaJ  finely.  What  has  wheat  fiour 
with  it,  but  after  it  had  been  produced  before  '  ^t  to  do  with  it?  That  is  not  carbon  pulver- 
the  examiner  and  put  in  evidence,  Mr.  Draw-  — -^     r«*.K^«  «-  in^^  ^«h 


baugh  found  among  bis  various  magnets  at  the 
abop  a  magnet  which  he  recognized  as  the 
origiiial  USM  in  that.  He  brought  that  magnet 
over  and  placed  it  on  the  instrument  and  it 


ized.    Carbon  is  like  sand. 

You  will  find  that  Drawbaugh,  away  back 
in  1881,  bad  sUted  how  to  use  those  carbons,, 
with  what  degree  of  fineness. 

Before  the  Rew  York  tests,  before  the  Hun* 
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niagB  patent  was  ever  heard  of,  Professor 
Barker  got  better  articulation  from  the  fine  than 
from  the  coarser. 

The  Philadelphia  instruments  were  con- 
structed in  a  much  more  thorough  and  work- 
manlike manner  than  the  New  York  instru- 
ments, and  were  much  better  finished. 

The  powders  used  in  the  Philadelphia  test 
were  of  hard  carbon,  of  differeut  degrees  of 
fineness. 

They  would  have  to  be  of  granular  or  gritty 
character,  if  thev  were  carbon. 

The  New  Tors  instruments  had  become  of 
such  a  condition  that  the  parts  intended  to  be 
rigid  would  not  stay  rigid,  and  the  parts  in- 
tended to  be  movable  would  not  move  easily. 
But  in  Philadelphia  the  parts  intended  :o  be 
rigid  were  rigid,  and  then  you  could  take  the 
instrument  up  in  your  hand  and  use  it  without 
difficulty  ana  it  would  not  get  out  of  adiust- 
ment.  That  explains  those  two  tests  and  all 
the  diHerences  there  were  between  them. 

Then,  that  Blake  transmitter  is  compared 
with  instrument  H, — another  story  which  is 
absolutely  incorrect  All  the  newspaper  publi- 
cations show  that  they  were  speaking-tele- 
phones at  Drawbaugh's  shop. 

Our  thirteen  witnesses  that  have  been  at- 
tacked were  not  the  witnesses  whose  testimony 
we  rely  upon  most;  the  attacks  are  easily 
answered.  They  are  only  thirteen  witnesses 
out  of  two  hundred  and  twenty.  Brother 
Dickerson  admitted  to  the  court  that  Draw- 
baugh  made  those  instruments  that  these  wit- 
nesses say  he  made,  and  that  it  is  a  mere  ques- 
tion of  the  date  when  he  made  them.  He  says 
their  theory  is  that  he  commenced  to  make 
them  in  1876.  Our  theory  is  that  he  com- 
menced to  make  them  a  good  many  r  >irs  be 
fore.  ii 

Mr,  Chitf  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

The  important  question  which  meets  us  at 
the  outset  in  each  of  these  cases  is  as  to  the 
scope  of  the  fifth  claim  of  the  patent  of  March 
7,  1876,  which  is  as  follows: 

'*  The  method  of,  and  apparatus  for,  trans* 
mitting  vocal  or  other  sounds  telegraphically, 
as  herein  described,  by  causing  electrical  un- 
dulations, similar  in  form  to  the  vibrations  of 
the  air  accompanying  the  said  vocal  or  other 
sounds,  substantially  as  set  forth." 

It  is  contended  that  this  embraces  the  art  of 
transferring  to  or  impressing  upon  a  current  of 
electricity  the  vibrations  of  air  produced  by  the 
human  voice  in  articulate  speech,  in  a  way  that 
the  speech  will  be  carried  to  and  received  by 
a  listener  at  a  distance  on  the  line  of  the  cur- 
rent. Articulate  speech  is  not  mentioned  by 
name  in  the  patent.  The  invention,  as  de- 
scribed, "  consists  in  the  employment  of  a  vi- 
bratory or  undulatory  current  ot  electricity,  in 
contradistinction  to  a  merely  intermittent  or 
pulsatory  current,  and  of  a  method  of,  and  ap- 
paratus for,  producing  electrical  undulations 
upon  the  line-wire."  A  "  pulsatory  current" 
is  described  as  one  "  caused  by  sudden  or  in- 
stantaneous cbang^es  of  intensity,"  and  an 
'  'electrical  undulation"  as  the  result  of '  'gradual 
changes  of  intensity  exactly  analogous  to  the 
chances  in  the  density  of  air  occasioned  by 
simple  pendulous  vibrations." 
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Amon|^  the  uses  to  which  this  art  may  be 
put  is  said  to  be  the  "  telegraphic  transmiasion 
of  noises  or  sounds  of  any  kind,"  and  it  is  alao 
said  that  the  undulatory  current,  when  created 
in  the  way  pointed  out,  will  produce  through  l^^i 
the  receiver  at  the  receiving  end  of  the  line 
"  a  similar  sound  to  that  uttered  into"  the  trans- 
mitter at  the' transmitting  end.  One  of  the 
means  of  imparting  the  necessary  vibrations 
through  the  transmitter,  to  produce  the  undu- 
lations, may  be  the  human  voice.  Aiticulale 
speech  is  certainly  included  in  this  descriptjoo, 
for  it  is  an  "uttered"  " sound"  produced  by 
the  "  human  voice." 

It  is  contended,  however,  that  **  vocal  sounds^ 
and  "  articulate  speech"  are  not  convertible 
terms,  either  in  acoustics  or  in  telegraphy.  It 
is  unnecessary  to  determine  whetter  this  is  so 
or  not  Articulate  speech  necessarily  implies 
a  sound  produced  by  the  human  voice,  and.  as 
the  patent  on  its  face  ia  for  the  art  of  changing 
the  intensity  of  a  continuous  current  of  elec- 
tricity by  the  undulations  of  the  air  caused  Irj 
sonorous  vibrations,  and  speech  can  only  tie 
communicated  by  such  vibrations,  the  trans- 
mission of  speech  in  this  way  must  be  included 
in  the  art  The  question  is  not  whether ' '  vocal 
sounds"  and  "  articulate  speech  "  are  used  sy- 
nonymously as  scientific  terms,  but  whether  the 
sound  of  articulate  speech  is  one  of  the  "  vocal 
or  other  sounds"  referred  to  in  this  claim  of  tJie 
patent.  We  have  no  hesitation  in  sayinc  that il 
is,  and  that  if  the  patent  can  be  sustamea  to  the 
full  extent  of  what  is  now  contended  for.  it 
gives  to  Bell  and  those  who  claim  under  him,  the 
exclusive  use  of  his  art  for  that  purpose,  until 
the  expiration  of  the  statutory  t^m  ci  his  p^ 
lenial  rights. 

In  this  art — or,  what  is  the  same  thine  under 
the  i^alcnt  law,  this  process,  this  way  of  trane- 
mittin^r  speech — electricity,  one  of  the  forces 
of  nature,  is  employed;  but  electricity,  left  to 
itself,  will  not  do  what  is  wanted.  The  ait 
consists  in  so  controlling  the  force  as  to  make 
it  accomplish  the  purpose.  It  had  long  been 
believed  that  if  the  vibrations  of  air  cauaed  by 
the  voice  in  speaking  could  be  reproduced  at  a 
distance  bv  means  of  electricity,  the  speech 
itself  would  be  reproduced  and  understood. 
How  to  do  it  was  the  question. 

Bell  discovered  Uiat  it  could  be  done  bj 
gradually  changing  the  intensity  of  a  continu- 
ous electric  current,  so  as  to  make  it  correspoDd 
exactly  to  the  changes  in  the  density  of  the  air 
caused  by  the  sound  of  the  voice.  This  was 
bis  art.  He  then  devised  a  way  in  which  these  rtr^ 
changes  of  intensity  could  be  made  and  speedi  '^^ 
actuful^  transmitted.  Thus  his  art  was  pot  in 
a  condition  for  practical  use. 

In  doing  this,  both  discoveiy  and  invention, 
in  the  popular  sense  of  those  terms,  were  in- 
volved; discovery  in  finding  the  art,  and  in- 
vention in  devisine  the  means  of  making  it 
useful.  For  such  discoveries  and  such  inven- 
tions the  law  has  given  the  discoverer  and  in- 
ventor the  right  to  a  patent— as  discoverer,  for 
the  useful  art,  process,  method  of  doing  a 
thing  he  has  found;  and  as  inventor,  for  the 
means  he  has  devised  to  make  his  discovery 
one  of  actual  value.  Other  inventors  maT 
compete  vdth  him  for  the  ways  of  giving  ef- 
fect to  the  discoveiy,  b«it  the  new  art  be  has 
found  will  belong  to  him  and  those  claiming 
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under  him  during  the  life  of  his  patent  If  an- 
other discovers  a  different  art  or  method  of  do- 
ing the  same  thing,  reduces  it  to  practical  use, 
and  gets  a  patent  for  his  diBcoTeiy,  the  new 
dlscoveiy  wul  be  the  property  of  the  new  dis- 
oovercr,  and  thereafter  the  two  will  be  permit- 
led  to  operate  each  in  his  own  way  without  in- 
terference by  the  other.  The  only  question 
between  them  wfll  be  whether  the  second  dis- 
coyery  is  in  fact  different  from  the  first 

The  patent  for  the  art  does  not  necessarily 
tnyolve  a  patent  for  the  particular  means  em- 
ployed for  usinir  it  Indeed,  the  mention  of 
any  means,  in  the  specification  or  descriptive 
portion  of  the  patent,  is  only  necessary  to  show 
that  the  art  can  be  used;  tor  it  is  only  useful 
art9— arts  which  may  be  used  to  advantage- 
that  can  be  made  the  subject  of  a  patent  The 
language  of  the  statute  is  that  *'  any  person 
who  has  invented  or  discovered  any  new  and 
useful  art,  machine,  manufacture,  or  compo- 
sition of  matter,"  may  obtain  a  patent  therefor. 
Rev.  8tat.  ^  4886.  Thus,  an  art--a  process— 
which  is  useful  is  as  much  the  subject  of  a 
iwtent,  as  a  machine,  manufacture,  or  composi- 
tion of  matter.  Of  this  tliore  can  be  no  doubt, 
and  it  is  abundantly  supported  by  authority. 
Coming  v.  Burden,  56  U.  S.  15  How.  252,  267 
[14: 688.  690];  Coehrane  v.  Deener,  94  U.  8.780, 
787,  788  [24: 189, 141];  Titghmany.  Proctor,  102 
U.  8.  708, 722,  724. 725  [26: 279, 285. 286];  Ifm 
Proem  Fermentation  Ch,Y.  Maui,  122  U.  8. 418, 
42X428  [80: 1198, 11981. 

What  Bell  claims  Is  the  art  of  creating 
dianges  of  intensity  in  a  continuous  current  of 
electricity,  exactly  corresponding  to  the  changes 
of  density  in  the  air  caused  bv  the  vibrations 
which  accompany  vooEd  or  other  sounds,  and 
of  using  that  electrical  condition  thus  created 
for  sending  and  receiving  articulate  speech 
telegraphically.  For  that,  among  other  things, 
his  patent  of  1876  was  in  our  opinion  issued; 
and  the  point  to  be  decided  is,  whether  silBSuch 
a  patent  it  can  be  sustained. 

In  (/BeiUif  v.  Moree,  56  U.  8.  15  How.  62 
[14: 601],  it  was  decided  that  a  daim  in  broad 
terms  (p.  86)  [611]  for  the  use  of  the  motive 
power  of  the  electric  or  galvanic  current  called 
"electro-magnetism,  however  developed,  for 
making  or  printing  intelligible  characters,  let- 
ters, or  signs,  at  any  distances,"  although  "  a 
new  application  of  that  power"  first  m^e  by 
JiorM,  was  void,  because  (p.  120)  [626]  it  was 
A  claim  "for  a  patent  for  an  effect  produced 
by  the  use  of  electro- magnetism,  distinct  from 
the  process  or  macbinery  necessary  to  produce 
It;"  but  a  claim  (p.  85)  for  "  making  use  of  tbe 
motive  power  of  magnetism,  when  developed 
by  the  action  of  such  current  or  currents,  sub- 
atantially  as  set  forth  in  the  fore^ing  descrip- 
tion, *  •  ♦  as  means  of  operatmg  or  giving 
motion  to  macbinery,  which  may  be  uaed  to 
imprint  signals  upon  paper  or  other  suitable 
material,  or  to  produce  sounds  in  anv  desired 
manner,  for  the  purpose  of  telegraphic  com- 
munication at  any  distances,"  was  sustained. 
The  effect  of  that  decision  was,  therefore,  that 
the  use  of  magnetism  as  a  motive  power,  with- 
out regard  to  tbe  particular  process  with  which 
fit  was  connected  in  the  patent,  could  not  bo 
claimed,  but  that  its  use  In  that  connection 
cr>ukL 

In  the  present  case  the  claim  Is  not  for  the 
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use  of  a  current  of  electricity  in  its  natural 
state  as  it  comes  from  the  bat&ry,  but  for  put- 
ting a  continuous  current  in  a  closed  circuit  into 
a  certain  specified  condition  suited  to  the  trans- 
mission of  vocal  and  other  soimds,  and  using  it 
in  that  condition  for  that  purpose.  So  far  as 
at  present  known,  without  this  peculiar  change 
in  its  condition  it  will  not  serve  as  a  medium 
for  the  transmission  of  speech,  but  with  the 
change  it  will.  Bell  was  the  first  to  discover 
this  fact,  and  how  to  put  such  a  current  in  such 
a  condition,  and  whathe  claims  is  its  use  in  that 
condition  for  that  purpose,  just  as  Morse  claimed 
his  current  in  his  condition  for  his  purpose.  We 
see  nothine  in  Morse's  case  to  defeat  Bell's 
claim;  on  the  contrarv,  it  is  in  all  respects  stis- 
tained  by  that  authoii^.  It  may  be  that  elec- 
tricity cannot  be  used  at  all  for  the  transmission 
of  speech  except  in  the  way  Bell  has  discovered, 
and  that,  therefore,  practically,  his  patent  gives 
him  its  exclusive  use  for  that  purpose,  but  that 
does  not  make  his  claim  one  for  the  use  of  elec- 
tricitv  distinct  from  tbe  particular  process  with 
which  it  is  connected  in  his  patent  It  will, 
if  true,  show  more  clearly  the  great  importance 
of  his  discovery,  but  it  will  not  invalidate  his 
patent 

But  it  is  insisted  that  the  claim  cannot  be 
sustained,  because  when  the  patent  was  issued 
Bell  had  not  In  fact  completed  his  discovery. 
While  it  is  conceded  that  he  was  acting  on  the 
riffht  principle  and  had  adopted  the  true  theory, 
itls  claimed  that  the  discovery  lacked  that  prac- 
tical development  which  was  necessary  to  make 
it  patentable.  In  the  language  of  coimsel '  'there 
was  still  work  to  be  done,  and  work  calling  for 
the  exercise  of  the  utmost  ingenuity,  and  caU- 
ing  for  the  very  highest  degree  of  practical  in- 
vention." 

It  Is  quite  true  that  when  Bell  applied  for 
his  patent  he  bad  never  actually  transmitted 
telegraphically  spoken  words  so  that  they 
could  be  distinctl  V  heard  and  understood  at  the 
receivine  end  of  his  line,  but  in  his  spedflca-  [686] 
tion  he  aid  d^cribe  accurately  and  with  ad- 
mirable clearness  his  process,  that  is  to  say,  the 
exact  electrical  condition  that  must  be  created 
to  accomplish  his  purpose;  and  he  also  de- 
scribed, with  sufficient  precision  to  enable  one 
of  ordinary  skill  in  such  matters  to  make  it,  a 
form  of  apparatus  which,  if  used  in  the  way 
pointed  out,  would  produce  the  required  effect, 
receive  the  words,  and  carry  them  to  and  de- 
liver them  at  the  appointea  place.  The  par- 
ticular instrument  which  he  had  and  which  he 
used  in  his  experiments  did  not,  under  the  cir- 
cumstances in  which  it  was  tried,  reproduce 
the  words  spoken,  so  that  they  could  be  clear- 
ly understood,  but  the  proof  is  abundant  and 
of  the  most  convincing  character,  that  other 
instruments,  carefully  constructed  and  made 
exactly  in  accordance  with  the  specification, 
without  any  additions  whatever,  have  operated 
and  will  operate  successfully.  A  good  me- 
chanic of  proper  skill  in  matters  of  the  kind 
can  take  the  patcut  and,  by  following  the  spe- 
cification strictly,  can,  without  more,  con- 
struct an  apparatus  which,  when  used  in  the 
way  pointed  out,  will  do  all  that  It  is  claimed 
tbe  method  or  process  will  do.  8ome  wit 
nesses  have  testified  that  they  were  unable  to 
do  it  This  shows  that  they,  with  the  particu- 
liyr  apparatus  they  had  and  the  skill  they  em- 
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ployed  in  its  ase,  were  not  sucoesafal;  not  that 
others,  with  another  apparatus,  perhaps  more 
carefully  coustructed  or  more  skillfully  ap- 
plied, would  necessarily  fail.  As  was  sud  in 
WebtUr  Loom  Co.  v.  Higgina,  105  U.  8.  680, 
686  [26: 1177,  1179],  "'wlien  the  quesUon  is. 
whether  a  thing  can  be  done  or  not,  it  is  always 
easy  to  find  persons  ready  to  show  how  not  to 
doit"  K  one  succeeds,  that  is  enough,  no 
matter  how  many  others  fafl.  The  opposite 
resoits  w^  show,  that  in  the  one  case  the  an- 
paratus  used  was  properly  made,  carefully  aa- 
Just&j,  with  a  knowledge  of  what  was  required, 
and  skillfully  used,  and  that  in  the  others  it 
was  not. 

The  law  does  not  require  that  a  discoverer  or 
inventor,  in  order  to  ^et  a  patent  for  a  process, 
must  have  succeeded  m  bringing  his  art  to  the 
highest  degree  of  pertection.  It  is  enough  if 
he  describes  his  method  with  sufficient  clear- 
ness and  precision  to  enable  those  skiUed  in  the 
matter  to  understand  what  the  process  is.  and 
if  he  points  out  some  practicable  way  of  put- 
ting it  into  operation.  This  Bell  did.  He  de- 
Bcnbed  clearly  and  distiDCtlv  his  process  of 
transmitting  speech  telegraphically,  by  creating 
changes  in  the  intensity  of  a  coDtinuous  cur- 
rent or  flow  of  electricity  in  a  closed  circuit, 
exactly  analogous  to  the  changes  of  density  in 
air  occasioned  by  the  undulatory  motion  given 
to  it  by  the  human  voice  in  speaking.  He 
then  pointed  out  two  ways  in  which  this  might 
be  done;  one  by  the  "vibration  or  motion  of 
bodies  capable  of  inductive  action,  or  by  the 
vibration  of  the  conducting  wire  itself  in  the 
neighborhood  of  such  homes;"  and  the  other 
"by  alternately  increasing  and  diminishing  the 
resistance  of  the  circuit,  or  by  alternately  in- 
creasing and  diminishing  the  power  of  the  bat- 
tery."  He  then  said  he  preferred  to  employ 
1537]  for  his  purpose  "an  electro-magnet,  ♦  ♦  *  hav- 
ing a  coil  upon  only  one  of  its  legs,"  and  he 
deBcribed  the  cons^oction  of  the  particular  ap- 
paratus shown  In  the  patent  as  F^.  7,  in  which 
the  electro-magnei,  or  magneto  method,  was 
employed.  This  mm  the  apparatus  which  he 
himseu  used  without  entirely  satisfactory  re- 
sults, but  which  Prof.  Cross,  Mr.  Watson,  Dr. 
Blake,  Prof.  Pope,  and  others  testify  has  done, 
and  wiU  do,  wnat  was  claimed  for  it,  and 
transmit  speech  successfully,  but  not  so  well 
indeed  as  another  constructed  upon  the  princi- 
ple of  the  microphone  or  the  vanable  resistance 
method. 

An  eff  )rt  was  made  in  argument  to  confine 
the  patent  to  the  magneto  instrument,  and  such 
moaes  of  creating  electrical  undulations  as 
could  be  produced  by  that  form  of  apparatus, 
the  position  being  that  such  an  apparatus  ne- 
cessarily implied  "a  closed  circuit  incapajble  of 
being  opened,  and  a  continuous  current  inca- 
pable of  being  intermittenC."  But  this  argu- 
ment ignores  me  fact  that  the  claim  is,  first, 
for  the  process,  and,  second,  for  the  apparatus. 
It  is  to  be  read  (1)  as  a  claim  for  "the  method 
of  transmitting  vocal  or  other  sounds  telegraph- 
ically, as  herein  described,  by  causing  dectri- 
cal  undulations  similar  in  form  to  the  vibra- 
tions of  the  air  accompanying  the  said  vocal  or 
other  sounds,  suListantialry  as  set  forth;"  and 
(2)  as  for  "the  apparatus  for  transmitting  vocal 
or  other  sounas  telegraphically,  as  nerein 
described,  by  causing  electrical  undulations, 
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*  *  *  substantiaUy  as  set  forth."  The  method. 
"as  herein  described,"  is  to  cause  gradual 
changes  in  the  intensity  of  the  electric  current 
used  as  the  medium  of  transmission,  which 
shall  be  exactly  analogous  to  the  changes  in 
the  density  of  the  air,  occasioned  by  the  pecu- 
liarities in  the  shapes  of  the  undulations  pro- 
duced in  speech,  in  the  manner  "substantially 
as  set  forth;"  that  is  to  say,  "by  the  vibratioQ 
or  motion  of  bodies  capabk  of  inductive  action, 
or  by  the  vibration  of  the  conducting  wire  ii> 
self  in  the  neighborhood  of  such  bodies,"  which 
is  the  magneto  method;  or  "by  alternately  in- 
creasing and  diminishing  the  resistance  of  thm 
circuit,  or  by  alternately  increasing  and  di- 
minishing the  power  of  the  battery,"  which 
is  the  viable  resistance  method.  This  is 
the  piocess  which  has  been  patented,  and  it 
may  be  operated  in  either  of  the  ways  set 
forth.  The  current  must  be  kept  closed  to 
be  used  successfully,  but  this  does  not  neces- 
sarily imply  that  ft  must  be  so  produced  or  so 
operated  upon,  as  to  be  incapable  of  being 
opened.  If  opened  it  will  fail  to  act  for  the 
time  being,  and  the  process  wOl  be  interrupt- 
ed; but  there  is  nothing  in  the  patent  which  re> 
quires  it  to  be  operated  by  instruments  which 
are  incapable  of  making  the  break. 

The  apparatus,  "as  herein  described,"  whi^ 
18  included  in  the  claim,  is  undoubtedly  one  in 
which  an  electro-magnet  is.employed,  and  con- 
structed "substanti^y  as  set  forth"  in  the 
specification.  One  acting  on  the  variable  re- 
sistance mode  is  not  described,  further  than  to 
say  that  the  vibration  of  the  conducting  wire 
in  mercuiT  or  other  liquid  included  in  the  cir- 
cuit occasions  undulations  in  the  current,  and  no 
other  spedal  directions  are  given  as  to  the  man- 
ner in  which  it  must  be  constructed.  The  par 
tent  is  both  for  the  magneto  and  variable  resSet- 
ance  methodt,  and  for  the  particular  magnHo 
apparaiu$  which  is  described,  or  its  equivaleDt* 
There  is  no  patent  for  any  wiable  resiatanoe 
apparatus.  It  is  undoubtedly  true  that  when 
Bm  got  his  patent  he  thought  the  magneto 
meth^  was  the  best.  Indeed,  he  said,  in  ex- 
press terms,  he  preferred  it,  bat  that  does  not 
exclude  the  use  of  the  other  if  it  turns  oat  to 
be  Uie  most  desirable  way  of  usins  the  proceae 
under  any  circumstances.  Both  forms  of  i^ 
paratus  operate  on  a  closed  circuit  by  gradial 
changes  of  intensity,  and  not  by  alternately 
making  and  breaking  the  circuit,  or  by  sudden 
and  instantaneous  dumges,  and  they  eadi  re- 
quire to  be  so  adjusted  as  to  prevent  interrup- 
uons.  If  they  break  it  is  a  fault,  and  the  pro- 
cess stops  until  the  connection  is  restored. 

It  is  again  said,  that  the  claim,  if  given  this 
broad  construction,  is  virtually  "a  claim  for 
speech  transmission  by  transmitting  it;  or,  in 
other  woids,  for  all  such  doing  of  a  thing  as  is 
provable  by  dohig  it"  It  is  true  that  Bell 
transmits  speech  by  transmitting  it,  and  thaS 
long  before  he  did  so  it  was  believed  by  scien- 
tists that  it  could  be  done  by  means  of  electri- 
city, if  the  requisite  electrical  effect  could  be 
produced.  Precisely  how  that  subtle  fcroe 
operates  under  Bell*s  treatment,  or  what  form 
it  takes,  no  one  can  tell.  All  we  know  is  that 
he  found  out  that,  by  changing  the  intensity 
of  a  continuous  current  so  as  to  make  H  oorre> 
spond  exactly  with  the  changes  in  the  density 
of  air  causi^l^  sonorous  vibntion8»  vocal  and 

129  U.  & 


1887 


TsLEpnoNB  Cases. 
(Opinion,) 


rMO] 


ocber  soaDds  could  be  transmitted  and  heard 
at  a  distanoe.  This  was  the  thine  to  be  done, 
and  Bell  discovered  the  way  of  doing  it  He 
uses  electricity  as  a  medium  for  that  purpose, 
fust  as  air  is  used  within  speaking  oistance. 
In  effect  he  prolongs  the  air  vibrations  by  the 
use  of  electricity.  No  one  before  him  had 
found  out  how  to  use  electricity  with  the  same 
effect  To  use  it  with  success  it  must  be  put 
in  a  certain  condition.  What  that  condition 
was  he  was  the  first  to  discover;  and  with  his 
discovery  he  astonished  the  sdentific  world. 
Ftof .  Henry,  one  of  the  most  eminent  scientists 
of  the  present  century,  spoke  of  it  as  "the 
greatest  marvel  hitherto  achieved  by  the  tele- 
graph." The  thing  done  by  Bell  was  "trans- 
mitting audible  <^p€»ech  through  long  telegraphic 
lines."  and  Sir  William  Thomson,  on  return* 
ing  to  his  home  in  England,  in  August  or  Sep- 
tember, 1876,  after  seeing  at  the  Centennial 
Exposition,  hi  Philadelphia,  what  Bell  had 
done  and  could  do  by  his  process,  spoke  in 
this  way  of  it  to  his  countrvmen:  "Who  can 
but  admire  the  hardihood  of  invention  which 
devised  such  veiy  slight  means  to  realize  the 
mathematical  concepuon  that,  if  electricity  is 
to  convey  all  the  delicacies  of  quality  which 
distinguish  articulate  speech,  the  strength  of 
its  current  must  vary  continuously,  as  nearly 
as  may  be,  in  simple  proportion  to  the  velocity 
of  a  particle  of  air  engaged  in  constituting  the 
aounds."  Surely  a  patent  for  such  a  discov- 
ery is  not  to  be  connned  to  the  mere  means  he 
improvised  to  prove  the  reality  of  his  concep- 
tion. 

We  come  now  to  consider  the  alleged  antici- 
pation of  Philipp  Reis.  And  here  it  is  to  be 
alwavs  kept  in  mind  that  the  question  is,  not 
whetner  the  apparatus  devised  by  Reis  to  give 
effect  to  his  theory  can  be  made,  with  our 
present  knowledge,  to  transmit  speech,  but 
whether  Beis  had  in  his  time  found  out  the 
way  of  using  it  successfully  for  that  purpose; 
DOt  as  to  the  character  of  the  apparatus,  but  as 
to  the  mode  of  treating  the  current  of  electri- 
city on  which  the  apparatus  is  to  act,  so  as  to 
make  that  current  a  medium  for  receiving  the 
Tibrations  of  air  created  by  the  hiuman  voice 
in  articulate  speech  at  one  place,  and  in  effect 
dehvering  them  at  the  ear  of  a  listener  in 
another  place.  Bell's  patent  is  not  alone  for 
the  particular  apparattlis  he  describes,  but  for 
the  process  that  apparatus  was  designed  to 
bring  into  use.  His  patent  would  be  quite  as 
cood  if  he  had  actually  used  Reis's  apparatus 
in  developing  the  process  for  which  it  was 
granted. 

That  Reis  knew  what  had  to  be  done  in  order 
to  transmit  speech  by  electricitv  is  very  appar- 
ent, for  in  his  first  paper  he  said:  "As  soon  as 
it  is  possible  to  produce,  any  where  and  in  any 
manner,  vibrations  whose  curves  shall  be  the 
same  as  those  of  any  given  tone  or  combination 
of  toneff,  we  shall  receive  the  same  impression 
as  that  tone  or  combination  of  tones  would 
bave  produced  on  us."  Bourseul  also  knew  it 
before  Reis.  for,  in  a  communication  published 
Id  a  Paris  journal  in  1854,  he  said:  "Reproduce 
precisely  these  vibrations,"  to  wit,  the  vibra- 
tions made  by  the  human  voice  in  uttering  syl- 
lables, "and  you  will  reproduce  precisely  these 
syllables." 

Reia  discovered  how  to  reproduce  musical 


tones;  but  he  did  no  more.  He  could  ring 
through  his  apparatus,  but  he  could  ^ot  talk. 
From  the  beginning  to  the  end  he  has  conceded 
this.  In  his  first  paper  he  said:  "Hitherto  it 
has  not  been  possible  to  reproduce  the  tones  of 
human  speech  with  a  distinctness  sufficient  for 
every  one.  The  consonants  are  for  the  most 
part  reproduced  pretty  distinctly,  but  the 
vowels  as  yet  not  in  an  equal  degree.  The 
cause  of  tms  I  will  attempt  to  explain.  Ac- 
cording to  the  experiments  of  Wulis,  Helm- 
holtz,  and  others,  vowel  tones  can  be  produced 
artificially,  if  the  vibrations  of  one  Dody  are 
from  time  to  time  augmented  by  those  of 
another,  something  as  follows:  An  elastic 
spring  is  set  in  vibration  bv  the  blow  of  a  tooth 
on  a  toothed  wheel;  the  first  vibration  is  the 
greatest,  and  each  subsequent  one  is  smaller 
than  the  preceding.  H,  after  a  few  vibrations 
of  this  kind  (the  spring  not  coming  to  a  rest 
in  the  mean  time),  the  tooth  wheel  imparts  a 
new  stroke,  the  foUowing  vibration  will  be 
again  a  maximum,  and  so  on.  The  pitch  of 
the  tone  produced  in  this  way  depends  upon 
the  number  of  vibrations  in  a  given  time,  out 
the  character  of  the  tone  upon  the  number  of 
swellings  in  the  same  time.  *  *  *  Our  organs 
of  speech  probably  produce  the  vowels  in  the 
same  numner,  through  the  combined  action  of 
the  upper  and  lower  vocal  chords,  or  of  these  lat- 
ter ana  the  cavity  of  the  mouth.  My  apparatus 
reproduces  the  number  of  vibrations,  but  with 
an  intensity  much  less  than  that  of  the  original 
ones;  though,  as  I  have  reason  to  believe,  to  a 
certain  degree  proportional  among  themselves. 
But  in  the  case  of  these  generally  small  varia- 
tif  >££,  the  difference  between  large  and  small 
vibrations  is  more  diffl^oilt  to  perceive  than  in 
the  case  of  the  original  waves,  and  the  vowel 
is  therefore  more  or  less  indistinct."  And 
again :  "I  have  succeeded  in  constructing  an 
apparatus  with  which  I  am  enabled  to  repro- 
duce the  tones  of  various  instruments,  and 
even  to  a  certain  extent  the  human  voice." 

No  one  of  the  many  writers  whose  papers 
are  found  in  the  records  claim  more  than  this 
for  Reis  or  his  discoveries.  Although  his  first 
paper  was  published  in  1861,  and  Bell  did  not 
appear  as  a  worker  in  the  same  field  of  sdentific 
research  until  nearly  fifteen  years  afterwards, 
no  advance  had  been  made,  by  the  use  of  what 
he  had  contrived  or  of  his  method,  towards 
the  irreat  end  to  be  accomplished.  He  caused 
his  instruments  to  be  put  on  the  market  for 
sale,  and  both  be  and  those  whom  he  employed 
for  that  purpose  took  occasion  u>  call  attention 
to  them  by  prospectus,  catalogue,  and  other- 
wise, and  to  describe  what  they  were  and  what 
they  would  do.  In  his  own  prospectus,  which 
was  published  in  1865  and  attached  to  the  ap- 
paratus, he  says:  "Every  apparatus  consists 
*  *  *  of  two  parts,  the  telephone  proper  and 
the  receiver.  •  ♦  *  These  two  parts  are  placed 
at  such  a  distance  from  each  other  that  singing 
or  toning  of  a  musical  instrument  can  be  heard 
in  no  other  way  from  one  station  to  the  other 
except  through  the  apparatus."  And,  "Besides 
the  human  voice  there  can  be  reproduced  (ac- 
cording to  my  experience)  just  as  well  the 
tones  m  good  organ-pipes  from  F— C,  and  those 
of  the  piano."  Albert,  the  mechaniciaD  em- 
ployed tamake  the  instruments,  in  his  cata- 
logue  published  in  1866,  enumerates  among 
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the  things  he  has  for  sale  "Telephone  of  Reis 
for  reproduction  of  tones  by  electricity."  In 
a  wort  on  electricity  by  Robert  M.  Ferguson, 
published  by  William  and  Robert  Chambers. 
London  and  Edinburgh,  in  1837,  it  is  said,  in 

[5438]  speaking  of  the  telephone:  "This  is  an  in- 
strument for  telegraphing  notes  of  the  same 
pitch.  Any  noise  producing  a  single  yibration 
of  the  air,  when  repeated  regularly  a  certain 
number  of  times  in  the  second  (not  less  than 
thirty-two),  produces,  as  is  well  known,  a  musi- 
cal sound.  ♦  *  *  A  person  when  singing  any 
note  causes  the  air  to  yibrate  so  many  tin^jes 
per  second,  the  number  yarying  with  the  pitch 
of  the  note  he  sings,  the  higher  the  note  the 
lireater  being  the  number  of  yibrations.  If  we 
then  by  any  means  can  get  these  yibrations  to 
break  a  closed  •circuit,  ♦  ♦  *  the  note  sung  at 
one  station  can  be  reproduced,  at  least  so  far 
as  pitch  is  concerned,  at  another.  Reis's  tele- 
phone (inyented  18C1)  accomplishes  this  in  the 
following  way,"  which  is  then  described. 

But  it  Is  needless  to  quote  further  from  the 
eyidence  on  this  branch  of  the  case.  It  is  not 
contended  that  Reis  had  ever  succeeded  in  ac- 
tually transmitting  speech,  but  only  that  his 
instrument  was  capable  of  it  if  he  had  known 
how.  He  did  not  know  how,  and  all  his  ex- 
periments In  that  direction  were  failures.  With 
the  help  of  Bell's  later  discoyeries  in  1875  we 
now  know  why  he  failed. 

As  early  as  1854  Bourseul,  in  his  communi- 
cation which  has  alreadjr  been  referred  to,  had 
said,  substantially,  that  if  the  yibrations  of  a^r 
produced  by  the  human  yoice  in  articulate 
speech  could  be  reproduced  by  means  of  elec- 
tricity at  a  distance,  Uie  speech  itself  would  be 
reproduced  and  heard  there.  As  a  means  of 
stimulating  inquiry  to  that  end  he  called  atten- 
tion to  the  principle  on  which  the  electric 
telegraph  was  based  and  suggested  an  applica- 
tion of  that  principle  to  such  a  purpose.  He 
said:  "The  electric  telegraph  is  based  on  the 
following  principle:  An  electric  current,  pass- 
ing through  a  metallic  wire,  circulates  through 
a  coU  around  a  piece  of  soft  iron,  which  it  con- 
yerts  into  a  magnet.  The  moment  the  current 
stops,  the  piece  of  iron  ceases  to  be  a  magnet 
This  magnet,  which  takes  the  name  of  electro- 
magnet, can  thus  in  turn  attract  and  then  re- 
lease a  movable  plate,  which,  by  its  to-and-fro 
movement,  produces  the  conventional  signals 
employed  in  telegraphy. "    Then,  after  refer- 

[543]  ring  to  the  mode  m  which  speech  is  transmitted 
by  the  yibrations  of  the  air,  he  said:  "Sup- 
pose that  a  man  speaks  near  a  movable  disc, 
sufQdently  flexible  to  lose  none  of  the  vibra- 
tions of  the  voice;  that  this  disc  alternately 
makes  and  breaks  the  connection  with  a  bat- 
tery; you  may  have  at  a  distance  another  disc 
which  will  simultaneously  execute  the  same 
yibrations." 

That  Reis  was  working  all  the  time,  from 
the  beginning  to  the  end  of  his  experiments, 
upon  the  pnnciple  of  the  telegraph  as  thus 
suggested  by  Bourseul,  is  abun&ntly  i)royen. 
Thus,  in  his  first  paper,  after  describing  his 
cubioEd  block  apparatus,  he  says:  "If  now 
tones  or  combinations  of  tones  are  produced 
in  the  neighborhood  of  the  block,  so  that  suf- 
ficiently powerful  waves  enter  the  opening  a, 
then  these  sounds  cause  the  membrane  o  to 
vibrate.    At  the  first  condensation  the  ham- 
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mer-like  wire  d  \b  pushed  back;  at  the  rarefac- 
tion it  cannot  follow  the  retreating  membraDe, 
and  the  current  traversing  the  strips  Temaim 
broken,  until  the  membrane  forced  bj  a  new 
condensation  again  presses  the  strip  *  *  « 
against  d.  In  this  way  each  sound- wave  catues 
a  breaking  and  closing  of  the  current  At 
each  closing  of  the  circuit  the  atoms  of  the 
iron  wire  inside  the  distant  spiral  are  moved 
away  from  each  other;  on  breaking  the  cir- 
cuit these  atoms  seek  to  regain  their  positioa 
of  equilibrium.  When  tii£  happens,  in  ooii- 
sequence  of  the  reciprocal  actions  of  elasticity 
ana  inertia,  a  number  of  vibrations  are  pro- 
duced, and  they  give  the  longitudinal  sound  of 
the  rod.  This  is  the  case  if  the  making  and 
breaking  of  the  current  occur  with  compara- 
tive slowness.  If  they  occur  more  rapidly 
than  the  oscillations  of  the  iron  core,  doetoita 
elasticity,  the  atoms  cannot,  complete  their 
course.  The  paths  described  become  shorter 
in  proportion  as  the  interruptions  are  more  fre- 
quent, but  then  are  just  as  numerous  as  these. 
The  iron  wire  no  longer  gives  its  longitudinal 
normal  tone,  but  a  tone  whose  pitch  cone- 
sponds  to  the  number  of  interruptions  in  a 
given  time;  this  is  the  same  as  saving  that  the 
rod  reproduce?  the  tone  impressed  upon  the  in- 
terrupter." 

Such  was  the  t)eginning,  and  it  was  main- 
tained persistently  to  the  end  as  well  by  Rm 
as  by  those  who  availed  themselves  of  what  be 
was  doing.  To  this  the  Rcis-Legat  apparatus 
forms  no  exception,  for  in  the  paper  describ- 
ing it  Leeat  says:  "The  operation  of  the  ap- 
paratus described  is  as  foUows:  When  at  rest 
the  galvanic  circuit  is  closed.  When  the  air 
which  is  in  the  tube  a  6  of  the  apparatus  is  al- 
ternately condensed  and  rareflea  by  speaking 
into  it  (or  by  singing  or  introdudng  the  tones 
of  an  instrument,  a  movement  of  the  mem- 
brane closing  the  smaller  opening  of  the  tube 
is  produced,  corresponding  to  such  condensa- 
tion or  rarefaction.  The  lever  c  d  follows  the 
movements  of  the  membrane,  and  opens  and 
closes  the  galvanic  circuit  at  d^,  so  that  at 
each  condensation  of  the  air  in  the  tube  the 
circuit  is  opened,  and  at  each  rarefaction  the 
circuit  is  closed.  In  consequence  of  this  op- 
eration the  electro-magnet  of  the  apparatus,  in 
accordance  with  the  condensations  and  rare^ 
factions  of  the  column  of  air  in  the  tube  *  *  * 
is  correspondingly  demagnetized  and  magnet- 
ized, ana  the  armature  of  the  magnet  is  set  in- 
to yibrations  like  those  of  the  membrane  in  the 
transmitting  apparatus."  We  have  not  had 
our  attention  called  to  a  single  item  of  eyi- 
dence which  tends  in  any  way  to  show  that  Reis 
or  any  one  who  wrote  about  him  had  it  in  his 
mind  that  anything  else  than  the  intermittent 
current  caused  by  the  opening  and  closing  of 
the  circuit  could  be  used  to  do  what  was 
wanted.  No  one  seems  to  have  thought  that 
there  could  be  another  way.  All  recognized 
the  fact  that  the  "minor  differences  in  the 
originsd  vibrations"  had  not  been  satisfactorily 
reproduced,  but  they  attributed  it  to  tlie  im- 
perfect mechanism  of  the  apparatus  used, 
rather  than  to  any  fault  in  the  principle  on 
which  the  operation  was  made  to  depena. 

It  was  left  for  Bell  to  discover  that  the  fail- 
ure was  due  not  to  workmanship,  but  to  the 
principle  which  was  adopted  as  the  basis  of 
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what  had  to  be  done.  He  found  that  what  he 
called  the  intermittent  current— one  caused  by 
alternately  opening  and  closing  the  circuit — 
could  not  be  made  under  any  circumstances  to 
reproduce  the  delicate  forms  of  the  air  vibra- 
tions caused  by  the  human  voice  in  articulate 
speech,  but  that  the  true  way  was  to  operate 
on  an  unbroken  current  by  increasing  and 
diminishing  its  intensity.  This  he  called  a 
vibratory  or  undulatory  current,  not  because 
the  current  was  supposed  to  actuallv  take 
that  form,  but  beoiuse  it  expressed  with  suf- 
ficient accuracy  his  idea  of  a  current  which 
was  subjected  to  gradual  changes  of  intensity 
exactly  analogous  to  the  changes  of  density  in 
the  air  occasioned  by  its  vibrations.  Such  was 
his  discovery,  and  it  was  new.  Reis  never 
thought  of  It,  and  he  failed  to  transmit  speech 
telegraphically.  Bell  did,  and  he  succeeded. 
Under  such  circumstances  it  is  impossible  to 
hold  that  what  Reis  did  was  an  anticipation  of 
the  discovery  of  Bell.  To  follow  Reis  is  to 
fail,  but  to  follow  Bell  is  to  succeed.  The 
difference  between  the  two  is  just  the  differ- 
ence between  failure  and  success.  If  Reis  had 
kept  on  he  might  have  found  out  the  way  to 
succeed,  but  he  stopixcil  and  failed.  Bell  took 
up  his  work  and  carried  it  on  to  a  successful 
result. 

As  to  what  is  shown  to  have  been  written  and 
done  by  Dr.  Van  der  Wei^de.it  is  only  necessarv 
to  say  that  he  copied  Reis,  and  it  was  not  until 
after  Dell's  success  that  he  found  out  how  to 
use  a  lleis  instrument  so  as  to  make  it  trans- 
mit speech.  Bell  taught  him  what  to  do  to 
accomplish  that  purpose. 

60,  :is  to  James  W.  McDonough.  We  pre- 
sume that  it  will  not  be  claimed  that  he  is  en- 
titlefl  to  more  than  he  asked  for  in  his  appli- 
cation for  a  patent,  filed  April  10,  1876,  and 
there  a  "  circuit-breaker,"  so  adjusted  as  to 
"break  the  connection  by  the  vibrations  of  the 
membrane,"  is  made  one  of  the  elements  of  his 
invention.  The  Patent  Office  was  clearly  right 
in  holding  that  he  had  been  anticipated  by  Reis. 

The  patents  of  Cromwell  Fleetwood  Varley, 
of  London,  England,  granted  on  June  2,  1868. 
and  the  other  October  8,  1870,  were  for  *  •im- 
provements in  electric  telegraphs."  The  ob- 
iccts  of  the  invention  coverSl  bv  the  first  were 
"to  cut  off  the  disturbance  arising  from  earth 
currents,  to  obtain  a  high  speed  of  signalling 
through  long  circuits,  and,  should  the  conduc- 
tor become  partially  exposed,  to  preserve  it 
from  being  eaten  away  by  electrolvtic  action;" 
an<l  ihc  object  of  the  second  was  the  "increase 
o  *  the  tnmsmittin!?  power  of  telegraph  circuits, 
by  enabling  more  than  one  operator  to  signal 
independent  messages  at  the  same  time,  upon 
one  and  the  same  wire,  to  and  from  independ- 
cu;  stations."  While  this  patentee  in  his  speci- 
fication says,  "by  my  invention  I  superpose 
upon  the  currents  used  for  working  the  ordi- 
nary telegraphs  rapid  undulations  or  waves, 
which  do  not  practically  alter  the  mechanical 
or  chemical  power  of  the  ordinary  signal  cur- 
rentH,"  and  that  "these  undulations  are  made 
to  produce  dininct  and  independent  audilileor 
other  signals  so  long  as  these  undulations  are 
produced,  whether  ordinary  sipn^al  currents  be 


implies  operation  on  the  principle  of  the  elec 
trie  telegraph;  that  is  to  say,  by  making  and 
breaking  the  circuit  A  Morse  key,  or  som^ 
thing  equivalent,  is  to  be  used;  and  besides,  in 
the  aescriptive  portion  of  the  patent,  it  is  said: 
"When  the  current  is  flowing  through  the 
coils  of  the  dectio-magcet  the  horns  of  the 
fork  k  are  drawn  apart  and  the  spring  I'  loses 
its  contact;  then,  as  the  attraction  of  the  mag- 
net ceases,  the  horns  of  the  fork  spring  back; 
this  remakes  the  contact,  and  so  a  continual 
tremor  is  communicated  to  the  tuning  fork." 
In  short,  there  is  nothing  in  any  part  of  the 
specification  to  indicate  that  the  patentee  had 
in  bis  mind  "  undulations"  resulting  "  from 
gradual  changes  of  intensity  exactly  analogous 
to  the  changes  in  the  density  of  air  occasioned 
by  simple  pendulous  vibrations,"  which  was 
laelVs  discovery,  and  on  which  his  art  rests. 
Varley's  purpose  was  to  superpose,  that  is  to 
say,  place  upon  the  ordinary  signal  current 
another,  whic]),  by  the  action  of  tne  make  and 
break  principle  of  the  telegraph,  would  do  the 
work  he  wanted. 

Another  alleged  anticipation  is  that  of  Dan- 
iel Drawbaugh. 

Bell  got  hte  patent  March  7.  1876,  and  the 
fortunate  accident  which  led  to  his  discovery 
occurred  June  2,  1875.  Active  litigation  to 
enforce  his  patented  rights  was  begun  by  his 
company  on  the  12th  of  September,  1878,  with 
a  suit  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Massachusetts,  against  Rich- 
ard A.  Dowd.  This  suit  was  defended  by  the 
the  Western  Union  Telegraph  Company,  and 
vigorously  contested.  The  answer  was  filed 
November  4,  1878.  setting  up  alleged  anticipa- 
tions by  Gray,  Edison,  Dolbear  and  others. 
The  record  fills  twelve  hundred  printed  pages, 
but  before  a  decision  was  reached  the  case  was 
compromised  and  a  decree  entered  by  consent. 
The  liticration  ended  at  some  time  in  the  latter 
part  of  the  year  1879.  The  last  deposition 
was  taken  on  the  19th  of  September  in  that 
year. 

The  next  contested  suit  was  brought  in  the 
same  court  on  the  28th  of  Julv,  IBSiD,  against 
Albert  Spencer  and  others.  An  answer  was 
filed  in  this  case  September  6, 1880,  and  depo- 
sitions afterwards  taken,  some  of  those  in  the 
Dowd  suit  being  used  in  this  b}r  stipulation. 
On  the  27th  of  June,  18RBI,  a  decision  was  an« 
nounced  by  Judge  Lowell  sustaining  the  pa- 
tent, upon  which  a  decree  was  enter^. 

On  the  14lh  of  November,  1879,  Abner  G. 
Tisdel  filed  in  the  Patent  OtBce  an  application 
for  a  patent  for  "a  new  and  useful  improve- 
ment in  speaking-telephones,"  and  on  the  18th 
of  November,  1879,  Frank  A.  Klemm  also 
filed  an  application  for  a  patent  for  "a  new 
and  useful  improvement  in  telephone-transmit- 
ters." These  inventions  were  transferred  by 
assignment 


to  Ernest  Marx  and  Frank  A. 
Klemm  of  New  York  City,  Moritz  Loth  of 
Cincinnati,  and  Simon  Wolf  of  Washington. 
On  the  6th  of  March,  1880,  these  parties  en- 
tered into  a  mutual  agreement  to  the  effect 
that  "each  and  all  of  their  interests  in  said  im- 
provements and  inventions,  and  the  letters 
patent  to  be  issued  therefor,  shall  be  merged 
dowiog  or  not,"  it  is  apparent  that  be  uses  the  ,  and  consolidated  as  common  stock  in  a  corpo- 
terms  "undulations"  and  "waves"  in  an  en- 1  rate  body,  under  the  laws  of  either  of  the 
drely  diiferent  sense  from  Bell,  for  hit  patent !  States  of  Ohio,  New  Tork,  or  the  general  laws 
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0f  the  IJDited  States,  relating  to  the  formation 
of  incorporations  in  the  District  of  Columbia, 
or  of  such  other  States  or  Territories  as  may 
be  found  necessary  hereafter."  This  agree- 
ment was  recorded  in  the  Patent  Office  March 
10. 1880. 

On  the  6th  of  May.  1880,  Edgar  W.  Ohellis, 
a  merchant  of  Hamsburg,  Pennsylvania,  M. 
W.  Jacobs,  a  lawyer  at  the  same  place,  and  Lv- 
Sander  Hill,  a  lawyer  then  residing  In  Wash- 
iogton.  Id  the  District  of  Columbia,  made  an 
arrangement  with  Daniel  Drawbaugb  by  which 
they  were  to  become  jointly  interested  with 
him  in  bis  alleged  telephone  inventions,  each 
to  have  a  quarter  interest  Nothing  was  paid 
for  this,  but  each  of  the  parties  was  to  have  one 
fourth  of  anything  that  snould  be  realized  from 
the  enterprise.  On  the  24th  of  May,  1880,  Si- 
mon Wolf,  one  of  the  parties  interested  in  the 
Elemm  and  Tisdel  inventions,  visited  Harris- 
burg  on  business  with  Chellls  in  reference  to 
tdephone  matters.  On  the  18th  of  May,  four 
days  before  this  visit,  a  patent  was  issued  to 
Wolf  and  his  associates  upon  the  invention  of 
TisdeL  While  Wolf  was  in  Harrisburg  ne;ro- 
tiations  were  begun  with  Chellls  for  a  transfer 
of  the  Drawbaugh  inventions  to  the  owners  of 
those  of  EJemm  and  TisdeL  These  negotia- 
tions resulted  in  a  conditional  contract  of  the 
fS2d  of  June,  by  reason  of  which  Chellls,  Ja- 
cobs, Hill,  and  Drawbaugh  went  tp  Washing- 
ton, and  there  on  the  21st  of  July,  1880,  Draw- 
baugh, claiming  to  "have  invented  certain  new 
and  useful  improvements  in  the  transmission  of 
vocal  speech,  and  the  apparatus  to  be  used  for 
such  purpose,  for  which  I  am  about  to  make 
application  for  letters  patent  of  the  United 
States,"  assigned  to  Elemm,  Marx,  Wolf,  and 
Loth  "the  full  and  exclusive  right  to  the  said 
invention  as  fully  set  forth  and  described  in  the 
specification  prepared  and  executed  by  me, 
dated  the  2l8t  day  of  July,  1880,  preparatory 
to  obtaining  letters  patent  of  the  United  States 
therefor,"  and  he.  at  the  same  time,  and  by  the 
same  instrument,  authorized  and  requested  the 
Commissioner  of  Patents  to  issue  the  patent  to 
his  assignees,  "each  as  assiopee  of  one  fourth 
Dart"  The  specification  referred  to  in  the  as- 
signment has  not  been  put  in  evidence  in  any 
of  the  cases.  In  the  course  of  taking  the  tes- 
timony it  was  called  for  by  the  Bell  Company, 
but  the  counsel  for  the  opposite  party  reftised 
to  produce  either  the  original  or  a  copy  from 
the  Patent  Office.  The  assignment  was  re- 
corded in  the  Patent  Office  July  22,  1880.  and 
HI  the  official  digest  of  assignments  the  follow- 
ing notation  appears:  "Alx>ut  to  make  appl'n. 
Spe'n  dated  July  21,  1880." 

On  themominff  of  July  22, 1880,  the  follow- 
ing appeared  in  Sie  Cincinnati  Commercial,  a 
newspaper  printed  at  Cincinnati,  Ohio: 

"Telephone  CoicemATioN. 
^'Special  to  Cincinnati  Commercial, 

"Washinoton.  D.  C,  /t//yfi.— An  applica- 
tion for  a  patent  was  filed  to  day  that,  in  con- 
sequence of  its  vastness  of  interest,  as  well  as 
wealth  of  prospect,  renders  it  a  subject  of  na- 
tional interest.  A  company  of  leading  busi- 
ness men  has  been  formed,  that  has  bought  up 
all  the  telephone  patents  antedating  thqse  now 
in  use,  and  known  as  the  Bell,  Gray,  and  Edi- 
son patents.     The  company  is  composed  of 
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leading  business  men  from  all  parts  of  the  covin- 
try,  Cincinnati  beinz  largely  represented  and 
interested.  The  cash  capital  of  the  conopany 
is  |5,000,000,  with  headquarters  in  New  To^ 
and  in  about  sixty  days  they  will  open  up  the 
telephone,  which  will  certainly  result  in  the 
driving  out  of  all  telephones  in  the  market, 
save  the  ones  they  hold,  or  else  the  compelling 
the  Gray,  Bell,  and  Edison  lines  to  pay  the  new 
company  a  munificent  royalty.  It  ai^^ears 
from  the  testimony  now  on  file  and  in  the  pos- 
session of  the  new  company,  which  is  conclu- 
sive and  exhaustive,  that  the  inventor  of  the 
telephone  is  a  poor  mechanic,  living  near  ELsr- 
risburg.  Pa.,  named  Daniel  Drawbaugh.  Ow- 
ing to  his  poverty,  be  was  unable  to  push  his 
£  stent  on  the  market.  The  new  company 
ave  secured  and  are  sole  possessors  of  thu  in- 
vention, antedating  those  now  in  use.  They 
are  also  owners  of  four  patents  for  telephones 
issued  to  Mr.  Klcram,  of  New  York.  A  large 
number  of  capitalists  were  here  to^ay  to  see 
the  filing  of  the  application,  and  Uiey  assert, 
with  a  positiveness  that  is  almost  convincing, 
that  it  will  not  be  long  till  they  have  entire 
charge  of  the  telephones,  not  only  in  this  coun- 
try but  in  the  world,  and  that  they  will  be  able 
to  establish  lines  by  which  messages  can  "be 
transmitted  for  almost  a  song. 

'*Mr.  Lipman  Levy,  of  the  lawfinn  of  Moul- 
ton,  Johnson  &  Levy,  of  Cincinnati,  was  here 
to-day,  in  the  interest  of  the  Cincinnati  parties, 
who,  as  already  stated,  are  among  the  most 
prominent  financial  men  of  our  city." 

Afterwards,  on  the  28d  of  August,  1880,  the 
following  appeared  in  the  Journal  of  Commerce^ 
a  newspaper  printed  in  the  city  of  New  York: 

"A  New  Telephone  Company. 

A  company  has  recentiy  been  formed  in  this 
city  with  a  capital  of  $5,000,000,  for  the  purpose 
of  manufacturing  telephones.  The  company  is 
to  be  known  as  The  People's  Telephone  Com- 
pany, and  a  number  of  leading  capitalists  in  this 
city  and  Cincinnati  are  interested  in  it.  The 
telephones  are  to  be  manufactured  under  the 
patents  of  Frank  A.  Elemm  and  Abner  G.  Tis- 
del, and  the  application  for  patents  of  Daniel 
Drawbaugh,  or  Eberly's  Mills,  Cumberland 
County,  Pa.,  filed  July  21, 1880.  It  isclainted 
by  those  interested  in  the  new  enterprise  that 
Drawbaugh  is  really  the  inventor  of  the  tele- 

Phone,  and  had  completed  one  years  before 
^rofessor  Bell  or  any  one  else  bad  manufac 
tured  one.  He  was,  however,  in  very  humble 
circumstances,  and  his  neighbors  who  knew  of 
his  experiments  looked  upon  him  as  a  harmless 
lunatic.  He  continued  improving  his  orinnal 
telephone,  and  it  is  claimed  that  the  one  wnicb 
the  new  company  proposes  to  furnish  is  supe* 
rior  to  any  now  m  use.  The  company  has  fit- 
ted up  a  factory  in  Brooklyn,  and  in  three 
months  will  be  prepared  to  supply  1000  of  the 
new  telephones.  As  soon  as  operations  are 
actively  commenced,  it  is  expected  that  legal 
proceedings  will  be  begun  against  the  new 
company  t>y  the  Glold  and  Stock  Tel^raph 
Company,  which  holds  most  of  the  existing  pa- 
tents, and  a  long  and  interesting  legal  fight  ia 
anticipated." 

On  the  30th  of  August,  1880.  the  People'a 
Telephone  Companv  was  incorporated  under 
the  general  laws  of  New  York,  with  an  an- 
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tborized  capital  stock  of  $5,000,000,  for  ''man- 
ufacturing,  coDStructing,  owning,  furnisbing, 
letting  and  aellinff  telepuonea,  and  the  appara- 
tus UMd  tbcrcwiui.  under  the  inventions  and 
K tents  of  Abner  Q»  Xisdel,  Frank  A.  Klemm 
mid  Drawbangb,  and  other  inventions  and 
patents  which  may  hereafter  be  assigned  to 
said  company;"  and  on  the  4tb  of  September, 
1880,  Elemm,'Loth,  Marx,  and  Wolf,  in  con- 
sideration of  $4,900,550,  represented  by  00.901 
shares  of  utock,  assigned  and  transferrod  to 
that  company  all  their  interest  in  the  Klemm, 
Tiadel,  and  Drawbaugh  inyentions,  those  of 
Drawbaugh  being  desmbed  as  "the  inTentions 
in  telephones  mirae  by  Daniel  Drawbaugh  of 
Eberly^s  Mills,  Cumberland  County,  in  the 
State  of  PennsyWania,  for  which  application 
for  patents  wasmade  on  or  about  the  21st  day 
of  July,  1880,  and  which  was  assijnied  to  us  on 
the  [twenty-]  first  day  of  July,  1^,  as  more 
pardcnlarfy  appears  in  a  deed  of  assignment 
[^USl]  recorded  in  the  United  States  Patent  Office  in 
Liber  W.  95,  page  85,  in  the  Book  of  Trana- 
fers  of  Patents." 

For  the  assignment  from  Drawbaujzh  to 
Klemm,  Marx,  Loth,  and  Wolf  $90,000  was 
paid  in  money  to  ChelUs,  Jacobs,  Hill,  and 
Drawbaugh,  and  they  were  also  to  have  a  cer- 
tain amount  of  tue  stock  of  the  proposed  cor- 
poration when  formed.  What  amount  they 
actually  got  Chellis,  who  was  sworn  as  a  wit- 
ness in  the  case,  declined  to  tell,  but  he  admit- 
ted it  was  large. 

At  this  time,  and  in  this  war,  the  attention 
of  the  general  public  was  called  for  the  first 
time  to  the  fact  that  Drawbaugh  claimed  to 
hare  anticipated  Bell  in  the  diM^yery  of  the 
Cdephone.  Bell's  success  had  been  proclaimed 
more  than  four  years  before  at  the  Centennial 
Exposition  in  Philadelphia.  In  the  mean  time 
InTentions  in  aid  of  his  discoyery  had  been 
multiplied.  According  to  the  testimony  of 
Park  Benjamin,  more  than  one  hundred  pa- 
tents had  been  issued  and  indexed  under  the 
word  "telephone."  Numerous  interferences 
bad  been  declared  and  considered  at  the  Patent 
Office.  Gray,  Edison,  Dolbear,  and  others  had 
either  claimed  for  themselves,  or  others  had 
claimed  for  them,  priority  of  invention  and 
discovery,  and  Bell  had  thus  fsr  been  sustained 
as  against  them  all  Blake  bad  perfected  his 
microphone  apparatus,  and  Bell's  patent  had  be- 
come a  great  commercial  success. 

The  People's  Company  either  began  or 
threatened  to  begin  operations  under  its  char- 
ter, and  on  the  OOth  of  October.  1880,  the  Bell 
Company  brought  suit  against  it  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  to  prevent  any  infringe- 
ment of  the  Bell  patents.  In  the  bill  it  was 
alleged  "  that  telephone  exchanges  now  exist 
in  more  than  two  hundred  ana  seventy-five 
towna  and  cities  of  the  United  States,  and  in 
erery  State  thereof,  and  exist  in  substantially 
eyerydUJn  the  United  States  having  more 
tlum  15,(K)0  inhabitants,  and  in  many  smaller 
places;"  "  that  there  are  now  In  use  more  than 
lO0,O00electric  speakinff-telcpbones licensed  by 
*Dd  paving  royalty  to  the  Bell  Company: 
''  that  the  owners  of  said  Bell  patents,  and 
I55S1  those  who  DOw  are  or  heretofore  nave  been  li- 
cenM<d  by  them,  haye  devoted  great  time  and 
Attention  and  laiye  sums  of  money  to  the  devel- 


opment  of  the  telephone  tad  the  intiodactioxi 
thereof  into  extensiye  use,  and  to  the  proper 
construction  of  the  most  suitable  telephone 
lines  and  systems  and  telephonic  appliances, 
and  have  constructed  many  thousana  miles  of 
telephone  lines  for  use  with  telephones  owned 
by  '^  the  Bell  Company,  "  and  licensed  by  it 
for  such  use,  and  tnat  nothing  which  the  de- 
fendants, or  F.  A.  Klemm,  A.  G.  Tisdel,  and 
D.  Drawbaugh  *  *  *  have  done  has  contrib- 
uted in  any  substantial  way  to  the  deyelop- 
ment  of  the  telephone  or  the  introduction 
thereof  into  use.*^  The  bill  then  avers  that 
Klemm,  Marx,  Loth,  and  Wolf  Jiavinf  become 
the  owners  of  the  Klemm  and  Tisdel  improve- 
ments, and  having  heard  that  Drawoaufih 
"  claimed  that  he  had  made  some  experiments 
relating  to  electric  speaking-telephones  (which 
experiments,  if  made,  were  incomplete,  imper- 
fect, unfruitful,  and  long  before  abandoned), 
entmd  into  an  arrangement  with  him  to  set 
up  and  claim  that  he  was  the  first  inventor  of 
tne  speaking-telephone,  and  to  make  applica- 
tion for  a  patent  therefor;  and  thereafter,  al- 
leging and  pretending  that  said  Drawbaugh 
was  the  original  and  flnt  Inventor  of  the 
electric  speaking-telephones,  and  that  electrio 
speaking-telephones  bad  not  before  such  ap- 
plication been  in  public  use  or  on  sale  for  more 
than  two  years,  with  the  knowledge  and  con- 
sent of  Drawbaugh,  they  did,  on  or  about  the 
21st  day  of  July.  1880,  induce  him  to  make 
and  cause  to  be  filed  In  the  Patent  Office  of  the 
United  States  an  application  for  a  patent  to  is- 
sue to  them  as  a»gnees  of  the  said  Draw- 
baugh, as  the  first  and  original  inyentor  of  the 
electric  speaking-telephone,  the  said  defendants 
well  knowing  at  the  time  that  electric  speaking- 
telephones  had  been  in  public  use  by"^  the 
Bell  Company  and  its  licensees  *'  for  more  than 
two  years  before  said  application."  It  was  then 
further  alleged  that  if  Drawbatigh  had  ever 
made  his  pretended  inventions  they  **  have  not 
been  by  him,or  any  one  claiming  under  him,  in- 
trodjK^  into  puluic  use.  and  uiat  knowledge 
thereof  has  been  vrithheld  from  your  orators 
and  the  public,  except  so  far  as  thev  have  been 
disclosea  within  the  three  months  last  past  by 
certain  newspaper  publications." 

To  this  bill  the  People's  Company  filed  an 
answer  in  December,  1880,  or  January,  1881. 
The  record  does  not  show  the  precise  date.  In 
this  answer  it  was  said  that  Drawbaugh  was 
"  the  original  and  first  inyentor  and  discoverer 
of  the  art  of  communicating  articulate  speech 
between  distant  places  bv  yoltaic  and  magneto 
electricity,"  and  that  "  ions  prior  to  the  al- 
leged inventions  by  "  Bell,  Qray,  and  Edison 
he.  "then  and  now  residing  at  Eberly's  Mills, 
constructed  and  operated  practical  working 
electric  speaking-telephones  at  said  Eberly^ 
Mills,  ana  exhibited  their  successful  operation 
to  a  ffreat  number  of  other  persons  rendent  in 
his  vicinity  and  elsewhere;"  that  his  telephones, 
as  then  constructed  and  operated,  *'  contained 
all  the  material  and  substantial  parts  and  In- 
ventions patented  "  in  the  patents  of  Bell,  and 
**  also  other  Important  and  valuable  Inventions 
in  elec^c  and  magneto  telephony,  and  were 
fully  capable  of  transmitting,  and  were  actual- 
ly useci  for  transmitting,  articulate  vocal 
sounds  and  speech  between  distant  points  by 
means  of  electric  conents;  that  soone  of  ttie 
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orl^nal  machlDes  and  iDstruments,  inyented, 
made,  used  and  exhibited  to  many  others  long 
prior  to  the  said  alleged  inventions  of  Bell,  or 
either  of  them,  are  still  in  existence,  and  capa- 
ble of  successful  practical  use,  and  are  identi- 
fied by  a  large  number  of  persons  who  person- 
ally tested  and  used  them,  and  knew  of  their 
?  radical  operation  and  use,  in  the  years  1870, 
871,  1872, 1878,  1874,  and  both  prior  and  sub- 
sequently thereto;  that  certainly  more  than 
fifty,  and  probably  not  less  than  one  himdred, 
persons,  or  even  more,  were  cognizant  of  said 
Drawbaugh's  invention  and  use  of  said  tele- 
phones and  of  his  claim  to  be  the  original  and 
first  inventor  thereof  prior  to  the  alleged  inven- 
tions of  said  Bell,  or  either  of  them;  that  said 
Drawbaugh,  for  more  than  ten  years  prior  to 
the  year  IS^,  was  miserabljr  poor,  in  debt, 
with  a  large  and  helpless  family  dependent  on 
his  daily  labor,  and  was  from  such  cause  alone 
utterly  unable  to  patent  his  invention,  or  caveat 
it,  or  manufacture  and  introduce  it  on  the 
market;  that  said  Drawbaugh  never  abandoned 
his  said  invention,  nor  acknowledged  the 
claims  of  any  other  person  or  persons  thereto, 
but  always  persisted  in  his  claims  to  it,  and  in- 
._  _ . .  tended  to  patent  it  as  soon  as  he  could  procure 
[.004]  ^Q  necessary  means  therefor;  that  said  Draw- 
baugh never  acquiesced  in  the  public  use  of 
said  Bell,  Gray,  Edison,  Blake  or  other  tele- 
phones, nor  in  the  claims  of  the  alleged  inven- 
tors thereof,  nor  gave  his  consent  to  such  use." 
It  is  then  said  that  Drawbaugh,  after  finding  by 
experiment  that  his  invention  was  capable  of 
successful  working,  "conceived  that  its  ranee 
and  capacity  for  usefulness  to  the  public  might 
be  very  greatly  enlarged;  that  many  improve- 
ments of  great  value  might  be  made  and  added 
to  it,  which,  without  departing  from  its  prin- 
ciple, mi^ht  increase  its  value  to  himself  and 
to  the  puolic,  and  therefore  set  himself  at  work 
to  discover  and  invent  such  improvements; 
that  he  discovered  and  invented  some  of  said 
additional  improvements  prior  to  any  alleged 
invention  by  Bell;  and  that  notwithstandmg 
his  embarrassed  and  impoverished  pecuniary 
condition,  and  his  utter  want  of  proper  me- 
chanical tools,  materials,  and  appliances  to 
conduct  such  work,  he  labored  with  all  reason- 
able diligence  to  perfect  and  adapt  his  said  im- 
provements, and  did  finally,  in  aue  exercise  of 
such  reasonable  dili^nce,  perfect  and  adapt 
the  same;  and  that  in  so  far  as  the  said  Bell 
has  incorporated  such  improvements  in  his  said 
two  patents,  or  either  of  them,  he,  the  said 
Bell,  has  surreptitiously  and  unj'ustly  obtained 
a  patent  or  patents  for  that  which  was  in  fact 
first  invented  by  Drawbaugh,  who  was  using 
reasonable  diligence  in  perfecting  and  adapting 
the  same,  and,  therefore,  the  patent  or  patents 
of  the  said  Bell  therefor  is  or  are  invalid  and 
void."  It  is  then  said  that  "  the  defendant  in 
good  faith,  and  relying  upon  its  legal  rights, 
*  *  *  caused  applications  to  be  made  and  filed 
in  the  Patent  Office  for  letters  patent  on  the  in- 
ventions of  the  said  Daniel  Drawbaugh,  with 
the  intention  of  procuring  interference  pro- 
ceedings to  be  instituted,  in  accordance  with 
the  statute,  a^inst  the  patents  of  said  Bell, 
and  the  pending  applications  of  said  Gray, 
Edison,  and  others,  m  order  that  said  Draw- 
baugh may  be  adjudged  by  the  Commissioner 
of   Patents  to   tie,  as  he  rightfully  is,  the 
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original  and  first  inventor  of  the  electric  speak- 
ing-telephone, and  maybe  adjudged  eatitfed  to 
receive  a  patent  or  patents  therefor." 

The  People's  Company  began  taking  deposi- 
tions on  the  19th  of  April,  1881,  but  Draw- 
baugh himself  did  not  appear  as  a  witness  un- 
til December  7,  1881.  After  that  time  others 
were  examined,  and  when  the  proofs  were 
closed  between  three  and  four  hundred  wit- 
nesses had  been  produced  whose  testimony  was 
taken  and  put  into  the  record  to  establish  the 
priority  of  Drawbau^b's  invention.  This  testi- 
mony^, as  is  now  claimed,  shows  the  story  of 
that  invention  to  have  been  as  follows: 

*'  Early  conception  and  experiments  with  the 
continuous  current,  1862, 1866,  and  1867. 

"  Tea-cup  transmitter  and  receiver,  1866  and 
1867. 

"  Tumbler  and  tin  cup  and  mustard  can  ('  F* 
and  '  B'),  1867  and  1869. 

"Improvement  on  *  B'  (* C^  1869.  1870. 

"Further  improvement  i^pon  'C.'and  tbe 
more  perfect  niagneto  instrument  'V  1870» 
1871. 

"  Mouthpiece  changed  to  centre  and  adjust- 
ing screw  inserted  (Exhibit  'A*),  1874. 

"  'D'  and  '£,'  perfectly  adjusted  and  fin- 
ished magneto  ^instruments,  January  and  F^>- 
ruary,  1875.    ♦ 

"•L,*  'M,*  'G,'  and  '0/  from  February. 
1875,  to  August.  1876. 

"  •  H,'  August.  1876. 

"  'J,'  •  N,'  and  *  P,'  1878." 

This  statement  of  the  Drawbaugh  claim  we 
have  quoted  from  the  brief  of  counsel  appear- 
ing in  nis  behalf,  and  his  success  in  the  litiga- 
tion has  been  placed,  as  we  understand  it,  both 
in  the  answer  and  in  the  argument,  on  tbe 
truth  or  falsehood  of  what  is  thus  set  forth. 

The  letters  "F,"  "B,"  etc.,  in  tbe  statement 
refer  to  exhibits  in  the  cause,  being  certain  in- 
struments claimed  to  have  been  made  and  uaed 
by  Drawbaugh  in  the  progress  of  his  work  and 
preserved  until  now.  The  original  tea-cap  in- 
strument was  not  produced,  but  Drawbaueh  In 
his  deposition  gave  what  he  said  was  a  drawing, 
showing  how  it  had  been  constructed.  "F,** 
"B,"  "C,"  "I,"  and  "A"  were  neither  of  ibcm 
in  a  condition  for  use  when  they  were  put  in 
evidence,  and  no  one  of  all  the  witnesses  except 
Drawbaugh  could  tell  how  they  were  originally 
constructed,  or  what  the  process  was  by  which 
sound  was  transmitted  when  they  were  used. 
All  any  of  the  witnesses  could  say  on  that  sub- 
ject was  that  they  had  used  one  or  more  of  the 
different  instruments  at  Drawbaugh's  shop,  had 
heard  sounds  and  sometimes  spoken  words 
through  them,  and  that  Drawbaugh  told  them 
the  sound  was  carried  on  the  wire  by  electricity. 
There  was  nothing  whatever  produced  in  print 
or  in  writing  on  the  subject;  not  even  a  memo- 
randum or  a  drawing  of  any  kind.  And  there 
is  nothing  in  the  testimony  to  show  that  Draw- 
baugh ever  told  any  one  how  his  earlier  instru- 
ments were  made,  or  what  his  process  was,  un- 
til he  was  called  as  a  witness  in  December. 
1881,  and  explained  it  in  his  testimony.  This 
was  nearly  twenty  years,  according  to  tbe  pres- 
ent claim,  after  he  had  begun  his  experimoita, 
nearly  seven  after  he  had  made  and  used  *'jy 
and  "E,"  "perfectly  adjusted  and  finished  ma^ 
neto  instruments,"  and  more  than  five  alter  "L?* 
"M,"  "G."  "O,"  and  "H"  had  been  constrocted 
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and  krat  in  bis  diop.  It'was  also  nearly  six 
years  after  the  date  of  Bell's  patent,  more  than 
fire  years  after  the  success  of  his  discovery  had 
hem  proclaimed  at  the  Centennial  Exposition 
in  Philadelphia,  foor  after  his  process  had  got 
into  public  use,  three  after  it  had  become  an 
established  success,  and  two  after  he  had 
brought  his  first  suit  for  the  establishment  of 
his  rights  against  Dowd,  who  represented  the 
Western  Union  Telegraph  Company,  to  a  suc- 
cessful termination. 

Under  these  circumstances  it  becomes  im- 
portant to  consider  the  conduct  of  Drawbaugh 
in  reference  to  his  alleged  inyention  during  this 
twenty  years  of  eyentful  history  as  connected 
witii  the  discovery  and  use  of  telephones.  If 
his  present  claim  Is  true  his  experiments  b^an 
almost  as  far  back  as  those  of  Keis,  and  he  had 
in  his  shop  at  Eberly's  Mills,  within  three  miles 
of  Harrisburg,  telephones  that  were  substan- 
tblly  perfect  months  before  Bell,  on  the  2d  of 
June,  187S,  got  the  clue  to  his  subsequent  dis- 
coveries. It  is  conceded  that  "D"  and  "E" 
made,  as  is  claimed,  in  February,  1876,  are 
aubstaniially  as  good  magneto  instruments  as 
any  Bell  had  used  before  December,  1881,  and 
••L,"  -M,"  "G,"  "O,"  and  "H,**  all  of  which 
It  is  claimed  were  constructed  by  August,  1876, 
and  some  in  February,  1876,  are  as  good  or 
nearly  as  good  microphones  as  those  of  Blake, 
which  were  not  invented  until  1878.  This  is 
the  theory  of  Drawbaugh's  defense  as  it  is  set 
forth  in  the  answer  ana  in  the  argument,  and 
by  it  his  case  must  stand  or  fall.  The  claim  is 
that  the  discovery  of  the  process  was  complete, 
and  that  perfect  telephones  had  been  made 
and  were  in  a  condition  for  use  a  year  and  more 
before  Bell  got  his  patent. 

Drawbaugh  was,  when  he  gave  his  deposi- 
tioo.  flf^-four  years  of  a^e,  and  had  lived  all 
his  life  at  or  near  Eberly^s  Mills,  a  small  vil- 
IsLf^  near  Harrisburg.  He  was  a  skillful  and 
iD^nious  mechanic,  and  if  he  made  "D"  and 
"E,"  and  the  instruments  which  came  after 
tbem,  at  the  time  it  is  said  he  did,  he  had  good 
tools  and  sood  materials  in  1876  and  1876,  and 
was  capable  of  doing  the  best  of  work.  He  was 
also  somewhat  of  an  inventor,  and  had  some 
knowkdgeof  electricity.  According  to  the  testi- 
mony be  was  an  enthusiast  on  the  subject  of 
bis  "talking  machine/'  and  showed  it  freely  to 
his  neighbors  and  people  firom  the  country 
when  they  visited  bis  shop. 

The  Centennial  Exposition  was  opened  at 
Philadelphia  in  May,  1876,  and  Drawbaugh 
Tidted  it  on  the  17th  of  October,  1876,  remam- 
ing  four  or  five  days.  Before  he  went  he  had 
beard,  as  he  says,  that  some  one  besides  himself 
bad  invented  a  speaking  telephone,  which  he 
bad  the  impression  was  on  exhibition  there.  If 
what  he  now  claims  is  true,  he  had  then  on 
jand  in  his  shop  Exhibits  "  D,"  **  E,"  "  L," 
••M."  "G,"  *'0r  and  "H,"  all  of  them  good 
inatruments  of  their  kind,  and  capable  of  trans- 
mitting speech,  and  some  of  tbem  but  lust  fin- 
iAbed.  Bell's  apparatus  had  been  exhibited  to 
tbe  Board  of  Judges  in  June  before,  and  had 
attracted  nuu'ked  attention.  The  matter  was 
imich  discuMed  in  the  public  press,  and  yet  it 
never  seems  to  have  occurred  to  Drawbaugh  to 
take  any  of  his  telephones  with  him  when  he 
went,  although  they  were  small  in  size,  and 
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some,  or  aU  of  them,  could  have  been  carried 
without  serious  inconvenience. 

When  givinff  his  testimony  he  was  examined 
in  chief  as  to  that  visit,  and  thi3  is  what  he  said 
on  the  subject  of  telephones. 

"Q.  886.  Did  you  attend  tbe  Centennial  Ex-  rssai 
hibition,  at  Philadelphia,  in  the  year  1876?  ^  ^ 
A.  Tes,  sir;  I  did.  • 

"Q.  887.  Can  you  dve  the  date  on  which 
you  went  there?  A.  f  can  by  reference  to  a 
book.  It  was  October  17, 1876.  The  17th  was 
a  day  on  which  I  dated  a  letter  from  Philadel- 
phia, while  I  was  there  on  that  visit. 

"Q.  888.  How  long  did  you  visit  there  last? 
A.  About  four  or  five  days,  to  the  best  of  my 
recollection. 

"Q.  389.  Who  went  with  you  on  that  visit? 
A.  Mr.  Gkorge  Leonard. 

"Q.  890.  Was  that  the  only  visit  to  the  Cen- 
tennial Exhibition  that  you  made?  A.  Tes^ 
sir;  it  was. 

''Q.  891.  At  the  time  that  you  went  there, 
or  before  that  time,  had  you  heard  that  some- 
body else  besides  yourself  had  invented  a  speak- 
ing telephone — or  a  telephone?  A.  Yes,  sir; 
some  time  before  that,  I  don't  remember  how 
lone,  but  not  a  great  while. 

'H^.  893.  When  you  went  there,  did  you  sup- 
pose it  would  be  on  exhibition  there?  A.  I 
don't  remember  whether  I  had  heard  that  it 
was  on  exhibition  or  not;  but  I  got  the  impres- 
sion some  way  that  it  was  on  exhibition. 

"Q.  898.  While  you  were  there  at  the  Cen- 
tennial, did  you  see  any  telephones,  or  make  an 
effort  to  see  any  there?  A.  Tes,  sir;  I  made  an 
effort  and  seen  an  instrument  called  a  telbphone, 
and  supposed  it  to  be  the  instrument  spoken  of 
— the  one  of  which  I  had  heard.  I  was  look- 
ing and  had  made  some  inquiry,  and  was  di- 
rected or  came  to  a  portion  of  the  building 
where  I  saw  on  a  counter  some  man's  tele- 
phone, the  name  I  don't  remember.  At  that 
time,  or  several  times  that  I  called,  there  was 
no  one  there  to  attend  to  it  I  spoke  to  anoth- 
er party  that  had  something  else  on  exhibition 
— I  don't  recollect  what  it  was— Just  near  by, 
and  I  asked  him  whether  there  was  any  one 
there  to  attend,  or  to  show  the  instruments.  I 
was  informed  then  there  was  no  one  there  to 
show  them. 

"Q.  894.  If  you  remember,  please  state 
what  kind  of  an  instrument  it  was  that  you 
saw  there,  and  state  what  information  you  were 
able  to  obtain  there  regarding  it  and  its  mode 
of  operation.  A.  There  was  a  number  of  in- 
struments placed  on  to  a  raised  portion — some- 
thing like  a  shelf.  That  is,  it  resembled  some- 
thing like  pigeon-holes,  a  box  open  in  front,  and 
each  instrument  at  the  back  of  it  had  an  elec- 
tro-magnet. The  numl>er  of  instruments  I  [550] 
don't  rememl>er.  I  don't  remember  of  count- 
ing them.  If  I  am  not  mistaken  there  may 
have  been  a  dozen  or  more,  perhaps;  some 
were  larger  than  others.  I  coula  not  give  you 
a  much  better  description  than  that  I  couldn't 
get  any  information  about  them.  This  attend- 
ant made  some  remarks  about  the  instruments, 
but  he  didn't  understand  them,  and  couldn't 
explain  them.  I  was  several  feet  from  where 
the  instruments  were.  They  ^ere  placed— it 
occurs  to  me— on  a  raised  place  like  a  shelf, 
just  about  high  enough  for  a  man  to  speak  into; 
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that  is  the  way  It  looked  to  me.  I  did  not  go 
in  behind  the  counter  to  examine  them,  al- 
though there  was  an  opening  to  go  in  by,  be- 
•C'AUse  I  did  not  like  to  make  too  iree,  aa  there 
was  no  one  there. 

"Q.  895.  Did  you  see  any  circulars  lying 
around  there  referring  to  these  instruments,  or 
other  adyertisements  of  them?  A.  I  don't  re- 
member about  that;  it  may  have  been. 

'  'Q.  806.  What  was  your  impression  as  to  the 
•character  of  the  instruments,  when  you  finally 
left  them?  A.  I  was  impressed  with  the  idea 
that  they  were  instruments  to  telegraph  by 
jounds.  A  certain  sound  to  represent  a  cer- 
tain letter  of  the  alphabet.  I  am  not  certain 
how  I  got  the  idea,  or  whether  any  person  told 
me  that  at  the  time,  but  that  is  the  idea  that  I 
had.  When  I  said  certain  sounds,  I  meant  that 
sounds  of  a  different  pitch  would  represent  dif- 
ferent letters. 

'^Q.  897.  Do  you  know  whether  that  was 
'Gray's  Harmonic  Telegraph'  that  you  saw 
there  or  not?  A.  It  didn't  say  'telegraph;'  I  am 
•confident  it  was  called  'telephone.'  I  didn't 
see  the  working  parts  of  the  interior,  except 
the  electro-magnets.  I  took  the  name  of  the 
man  and  his  iSdress  on  a  piece  of  paper,  and 
put  it  in  mv  pocket,  but  I  don't  know  what 
oecame  of  it.  I  don't  know  whether  it  was 
'Gray's  Harmonic  Telegraph'  or  not. 

"Q.  898.  Did  you  see  any  tuning  forks 
about  it?    A.  I  did  not" 

That  was  all  he  did  during  his  entire  visit  to 
ascertain  whether  any  one  besides  himself  had 
actually  entered  upon  this  then  new  and  inter- 
T560]  esting  .field  of  invention  and  discovery.  He 
spoke  to  no  one  about  what  he  had  done  him- 
self, and  he  made  no  special  effort  to  find  out 
whether  that  which  was  on  exhibition  was  in 
any  respect  like  what  he  had  at  home.  Neither 
<iia  he  when  be  ^t  home,  so  far  as  the  records 
show,  say  anythmg  to  his  neighbors  or  visit- 
ing friends  about  what  he  bad  seen  or  heard. 
He  had  apparently  lost  all  interest  in  "talking 
machines." 

Not  so,  however,  with  his  other  inventions. 
The  testimony  shows  that  during  the  early 
part  of  1876,  he  was  much  occupied  in  build- 
ing an  electric  clock,  which  he  thought  of  ex- 
hibiting at  the  Centennial.  This  he  did  not 
do,  however,  but  either  just  before  he  went  to 
Philadelphia,  or  soon  after,  Rufus  £.  Shapley, 
a  Jeweler  of  Mechanicsburg,.  went  by  his  invi- 
tation, or  on  his  suggestion,  to  Eberly's  Mills 
to  look  at  the  clock  which  he  had  made.  Soon 
afterwards  theclock  was  taken  to  Shapley's  store 
in  Mechanicsburg,  and  on  the  8th  of  November, 
1876,  Drawbaugh  by  an  instrument  in  writing 
transferred  to  Hhapley  a  half  interest  in  the 
"clock  I  am  getting  up,  the  said  R.  E.  Shapley 
to  pay  for  patenting  the  same."  Shapley  had 
then  two  Uiousand  dollars  in  money  which 
Drawbaugh  was  anxious  to  have  him  invest  in 
that  business,  and  the  clock  was  taken  by  him 
to  his  shop  so  that  it  might  be  examined  with 
that  end  in  view  if  it  should  prove  to  be  use- 
ful. Some  time  afterwards  it  was  taken  back 
to  Eberly's  Mills,  where  it  remained  until  April 
1, 1878,  or  thereabouts,  when  a  dock  company 
was  formed,  and  that  clock,  or  another  one  sub- 
stantially like  it.  was  taken  about  the  countiy 
for  exhibition.  For  this  Drawbaugh  was  paid 
five  hundred  dollars,  with  an  interest  in  the 
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profits,  and  on  the  20th  of  September,  1878,  be 
applied  for  a  patent  for  "improvement  in  earth 
batteries  for  electric  docks,  which  was  issued 
January  14, 1879,  to  the  members  of  the  clock 
company.  The  enterprise  does  not  seem  to 
have  been  productive  of  any  great  suooesa. 

In  November  or  Deoemlier,  1878.  while  this 
dock  was  on  exhibition  at  Harrisburg,  Draw- 
bauffh  was  introdaoed  to  Edgar  W.  Cbeilts. 
He  had  with  him  at  Uie  time  a  "wooden  modd 
of  a  faucet"  that  he  wanted  Chellis  and  another 
man  to  take  each  a  third  interest  in.  An  ar- 
raneement  was  afterwards  made  by  idiich 
Chellis  sot  a  two-thirds  interest,  he  payinc  for 
it  two  hundred  and  fifty  doUsirs,  January  7, 
1879.  On  the  14th  of  the  same  month  Draw- 
baugh  filed  in  the  Patent  Office  an  applicatioii 
for  a  patent  for  an  "improvement  in  rotary 
measuring  faucets,"  Chellis  to  have  a  two- 
thirds  interest.  After  this  application  an  in- 
terference was  declared,  Mardi  29, 1879,  be- 
tween Drawbaugh  and  David  A.  Hauck,  who 
had  filed  a  confiicting  application  Januai^y  17. 
In  his  prelinunaiy  statement  upon  this  inter- 
ference Drawbaugh  said  that  he  had  conceived 
the  idea  of  his  faucets  and  sketched  them  late 
in  the  fall  of  1876;  that  he  made  a  workinc 
modd  in  the  sprineof  1877,  and  actuaUy  teatea 
it  then,  but  the  ]^tent  Office  model  was  not 
completed  until  about  the  1st  of  November, 
1878.  The  case  was  dosdy  contested,  but 
finally  decided  in  favor*  of  E^wbau^  Janu- 
ary 16,  1880.  The  patent  was  granted  to  him 
and  Chdlis  July  6  of  the  same  year.  In  thia 
contest  Jacobs  and  Hill,  who  afterwaitls  be- 
came interested  in  his  telephone  claims^  ap- 
peared as  the  counsel  of  Drawbaush. 

On  the  2d  of  July,  1879,  Drawbau^  filed 
another  application  in  the  Patent  Office  for 
"improvement  in  water  motors."  Ohdlla  to 
have  in  this  also  a  two-thirds  interest  Upon 
this  application  a  patent  was  issued  March  16» 
1880. 

It  is  imi)ossible  to  believe,  if  Drawbaogb 
had  in  his  shop,  when  he  reached  home  from 
the  Centennial,  Exhibits  "D,"  "E  "  "L,"  "M,* 
"  G,"  "  O,"  and  "  H."  or  even  "  D  "  and  "  E  " 
alone,  that  he  would  have  set  himself  to  wort^ 
in  the  first  instance,  at  developing  his  dock 
enterprise,  or  perfecting  his  former  conoeptioD 
of  a  measuring  faucet,  instead  of  making  some 
effort  to  call  the  attention  of  his  friends  to  his 
great  discovery  of  the  telejAone,  which  he  was 
m  danger  of  losing  by  the  patent  which  had 
been  issued  tc  another,  and  which  he  could  not 
but  have  known  was  even  then  attracting  the 
greatest  attention.  And  in  this  oonnectioD  it 
must  be  kept  in  mind  that  the  theory  of  the 
defense  is,  as  stated  in  the  answer,  that  Draw- 
bauffb  had  at  that  time  fully  perfected  his  la- 
ven^on,  and  that  while  at  first  he  "  concdved 
that  its  range  and  capadty  for  usefulness  to 
the  public  ought  be  verv  greatly  enlarged,"  he 
had,  before  the  date  of  Cell's  fMttent,  "notwith- 
standing his  embarrassed  and  impoverished  pe- 
cuniary condition,  and  his  utter  want  of  proper 
mechanical  tools,"  finally  perfected  his  work. 
His  conduct  afterwards,  therefore,  is  to  be 
Judged,  not  as  that  of  one  who  was  stiH  in  the 
miSt  of  his  experiments,  and  doubtful  of  tiie 
results,  but  of  one  who  had  arrived  at  the  end 
and  had  completed  his  success. 

No  man  of  his  intelligence,  with  or  withom 
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the  entbuBbsm  upon  the  subject  which  it  is  said 
be  possessed,  ooold  have  remained  silent  under 
such  circumstances.  As  we  have  read  the  tes- 
timonv,  it  is  not  even  pretended  that  he  took 
any  of  his  instruments  outside  of  bis  own  vil- 
lage until  May,  1878,  when,  as  is  claimed,  he 
showed  one  to  his  friend  Stees,  in  fiarrisburg, 
wbom  be  had  known  for  years,  and  who  was 
the  first  to  use,  and,  in  fact,  was  then  using,  a 
Bell  telephone,  in  that  place,  upon  a  private 
line  of  bis  own  between  his  office  and  bis  shops. 
This  produced  no  results,  and  when  afterwards, 
in  January,  1879,  Cbellis  was  told  that  Draw- 
baugh  had  *'a  phonograph  and  a  telephone  that 
be  m^  invented,"  be  gave  It  no  attention,  be- 
cause, to  use  his  own  language,  "I  was  inter- 
ested in  the  faucet  and  motor  business,  and 
wisiied  to  push  tbem,  and  I  did  not  think  we 
could  do  much  with  the  telephone,  as  Bell  had 
a  patent,  and  I  did  not  know  that  he  could  an- 
tedate them."  And  affain,  when  speaking  of 
a  conversation  he  baa  with  Dimwbaugh,  be 
said:  *'I  advised  him  to  drop  it— the  telephone 
— as  he  could  not  antedate  BeU.  He  said  be 
did  not  know  about  that;  that  he  had  been 
working  on  It  a  good  while.  It  was  his  way 
of  expressing  himself;  when  I  would  say,  'You 
can't  antedate  Bell '  he  would  say,  'I  don't 
know  about  that;  I  have  been  working  at  it  a 
good  while.'  '*  This,  it  must  be  remembered, 
was  in  1879,  after  the  telephone  had  become  a 
success,  and  after  it  had  been  a  vear  or  more  in 
use  in  Harrisburg.  where  Cbellis  live4  It  is 
impossible  to  believe  that  either  Cbellis  or  Draw- 
baugh  was  ignorant  of  the  approximate  time 
of  &ll's  invention,  which  had  oeen  the  subject 
of  frequent  newspaper  comment  from  the  time 
of  its  exhibition  at  the  Centennial.  The  subject 
was  often  referred  to  in  the  Harrisburg  and 
Hechanicsburg  papers,  and  it  is  not  for  a  mo- 
m<>nt  to  be  supposed  that  all  of  these  various 
articles  escaped  their  attention.  Under  such 
circumstances,  if  it  were  true  that  Drawbaugh 
bad  made  bis  '*D*'  and  "E,"  as  is  now  claimM, 
In  February,  1876,  be  certainly  would  have  said 
so.  and  would  not  have  contented  himself  with 
so  doubtinc  an  answer  to  Cbellis's  suggestion 
of  his  inability  to  antedate  Bell  as  that  which 
Cbellis  now  says  he  gave. 

Another  important  fact  in  this  connection  is 
ooe  which  is  proved  bv  the  testimony  of  An- 
drew R  Kiefer,  who,  from  1868,  had  been  di- 
▼ision  telegraph  operator,  having  charge  of  the 
middle  division  of  the  Pennsylvania  milroad, 
and  residing  in  Harrisburg.  From  1867  to  Uie 
winter  of  1881-2  he  was  a  member  of  a  part- 
nership firm  in  that  place  which  was  engaged 
In  "the  manufacture  of  burglar  alarms,  ekctric 
hotel  annunciators,  and  fine  electric  work  for 
the  government — ^instruments  for  the  Sienal 
Bureau,  patent  models,  &c*'  He  had  also, 
since  1876,  kept  a  place  for  the  sale  of  electrical 
supplies.  He  had  known  Drawbau(^h  certain- 
ly since  1876,  and  probably  before.  Draw- 
baugh met  him  on  different  occasions  and 
talked  upon  electrical  matters.  In  the  course 
of  their  acquaintance  Drawbaugh  showed  him 
an  electrical  fire-alarm  apparatus  and  the  works 
of  his  electric  clock,  but  the  subject  of  tele- 
phones was  never  alluded  to  between  them  un- 
til in  the  summer  of  1881,  when  this  occurred. 
We  quote  from  Kiefer's  deposition: 

"In  the  summer  of  1881 1  took  my  wife  out 
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for  a  drive,  and  went  over  to  see  his  [Dra\>- 
bauf^'s]  works,  never  having  seen  them,  and 
having  promised  to  come  and  see  him  some 
time;  my  wife,  not  caring  about  going  throufrh 
the  ^op,  remained  in  the  carriage,  and  I  wen; 
through  alone  with  Mr.  Drawhaugh.  U". 
show^  me  through  the  shops  and  introduce  i 
me  to  Mr.  Cbellis,  and  showed  me  parts  of  tb>? 
water  motor  and  some  other  thinss  of  his  get- 
ting up.  On  account  of  my  wife's  beine  in 
the  carriage  alone  I  did  not  stay  long.  As  I 
stepped  into  or  was  Just  in  the  carrmge,  Mr. 
Drawbaugh  said,  'I  forgot  to  show  you  my  tele- 
phone.' 1  did  not  get  out  again  to  go  and  see 
it,  and  I  drove  awav  without  seeing  it,  expect- 
ing to  see  it  again,  but  I  have  never  got  over  [5641 
to  the  shop  since." 

This  was  after  the  suit  of  the  Bell  Company 
against  the  People's  Company  was  begun,  and 
of  course  after  the  matter  got  into  the  lands  of 
Cbellis  and  bis  associates.  It  is  no  answer  to 
the  criticism  of  Drawbau^h's  conduct  in  this 
paiticular  tossy,  as  was  said  in  argument,  that 
**one  reason  whv  he  did  not  speak  or  apply  to 
every  man  with  whom  be  had  personal  ac- 
quaintance, was  that  he  was  ridiculed  by  his 
neighbors;  that  his  invention  was  considered  a 
humbug  by  them,  and  of  no  commercial  value. " 
Bell's  success  was  proclaimed  in  the  Harris- 
burg Patriot  as  early  as  February  26, 1877,  and 
the  days  of  ridicule  were  then  past.  If  Draw- 
baugh had  at  that  time  in  bis  shop  the  machines 
which  it  is  now  claimed  were  all  complete  as 
they  now  are  by  August,  1876,  and  most  of 
them  before,  there  cannot  be  a  doubt  that  he 
would  have  taken  tiiem  to  some  place  where 
they  could  be  tried,  and  show  that  they  would 
do  what  he  had  all  along  claimed  for  them. 
All  he  had  to  do,  at  any  time  after  he  came 
back  from  the  Centennial,  was  to  take  any  pair 
of  his  littie  instruments  to  bis  friend  Zeigler  or 
his  friend  Stees  at  Harrisburg,  attach  them  to 
a  line-wire,  and  show  what  he  had.  They 
were  men  who  could  appreciate  his  achievement, 
and  help  him  if  it  was,  as  he  now  says  it  was, 
a  success.  It  would  certainly  have  been  easier 
then,  within  two  years  of  the  time  the  first  of 
them  were  made,  and  within  a  year  of  the  date 
of  Bell's  patent,  to  show  that  he  "  antedated  " 
Bell, than  it  was  three  years  afterwards,  when  be 
w^A  brought  into  the  controversy  through  the 
instrumentality  of  his  associates,  not,  as  must  be 
evident  to  all,  to  get  a  patent  for  himseif ,  but 
to  defeat  that  of  Bell.  And  in  this  oonoection 
it  is  specially  significant  that  the  application 
which  it  is  claimed  was  made  for  a  patent  on 
the  21st  of  July,  1880,  and  the  specification  of 
his  invention  which  was  then  written  out,  have 
been  purposely  and  designedly  kept  out  of 
the  case,  although  their  production  was  de- 
manded. They  were  written  before  this  suit 
was  begun,  and  it  is  impossible  to  believe 
that  they  would  have  been  withheld,  at 
least  upon  the  call  of  the  opposite  part  v,  if  they 
were  in  all  respects  consistent  with  the  subse>  rmg^mi 
quent  developments  of  the  case.  The  excuse  060  j 
given  by  counsel  at  the  time,  that  they  were 
'  *in  the  secret  archives  of  the  Patent  Otfice,"and 
"if  produced  and  published  in  this  cause  would 
possibly  invite  the  filing  of  contesting  applica- 
tions, and  result  in  interference  and  additional 
litigation,  besides  unnecessarilv  prolonffing  the 
taking  of  testimony  here  ana  increasing  the 


i 


SUPBEMB  COUBT  OF  THB  UNITED  StATBS. 


Oct.  Tkbi^ 


ployed  in  its  use,  were  not  sucoessfal;  not  that 
others,  with  another  apparatus,  perhaps  more 
carefully  coustructed  or  more  skillfully  ap- 
^ed,  would  necessarily  fail.  As  was  said  in 
Webtter  Loom  Co.  ▼.  JBXggina,  105  U.  8.  680, 
686  [36: 1177,  1179],  —when  the  question  is, 
whether  a  thing  can  be  done  or  no|,  it  is  always 
easy  to  find  persons  ready  to  show  how  not  to 
doit"  K  one  succeeds,  that  is  enough,  no 
matter  how  many  others  fail.  The  opposite 
results  will  show,  that  in  the  one  case  the  ap- 
paratus used  was  properly  made,  carefully  aa- 
Justed,  with  a  knowledge  of  what  was  reauired, 
and  skillfully  used,  and  that  in  the  others  it 
was  not. 

The  law  does  not  require  that  a  discoverer  or 
inventor,  in  order  to  ^t  a  patent  for  a  process, 
must  have  succeeded  m  bringing  his  art  to  the 
bluest  degree  of  perfection.  It  is  enough  if 
he  describes  his  method  with  sufficient  clear- 
ness and  precision  to  enable  those  skiUed  in  the 
matter  to  understand  what  the  process  is.  and 
if  he  points  out  some  practicable  way  of  put- 
thag  it  into  operation.  This  Bell  did.  He  de- 
scMed  clearly  and  distinctlv  his  process  of 
transmitting  speech  telegraphically,  by  creating 
changes  in  the  intensity  of  a  continuous  cur- 
rent or  flow  of  electricity  in  a  closed  circuit, 
exactly  analoffous  to  the  changes  of  density  in 
air  occadonea  l^  the  undulatory  motion  given 
to  it  by  the  human  voice  in  speaking.  He 
then  pointed  out  two  ways  in  which  this  might 
be  done;  one  by  the  "vibration  or  motion  of 
bodies  capable  of  inductive  action,  or  by  the 
vibration  of  the  conducting  wire  itself  in  the 
neighborhood  of  such  bo<Ses;"  and  the  other 
"by  alternately  increasing  and  diminishing  the 
resistance  of  ue  dicuit,  or  by  alternately  in- 
creasing and  diminishing  the  power  of  the  bat- 
.  tery."    He  then  said  he  preferred  to  employ 

1537]  for  ]|ig  purpose  "an  electro-magnet, »  »  »  hav- 
ing a  coil  upon  only  one  of  its  legs,"  and  he 
doBcribed  the  construction  of  the  particular  ap- 
paratus shown  in  the  patent  as  Fig.  7,  in  whidi 
the  electro-magnet,  or  magneto  method,  was 
emi^oyed.  This  was  the  apparatus  which  he 
himseu  used  without  entirely  satisfactory  re- 
sults, but  which  Prof.  Cross,  Mr.  Watson,  Dr. 
Blake,  Prof.  Pope,  and  others  testify  has  done, 
and  will  do,  wnat  was  claimed  for  it,  and 
transmit  speech  successfully,  but  not  so  well 
indeed  as  another  constructea  upon  the  princi- 
ple of  the  microphone  or  Uie  vanable  resistance 
method. 

An  eff  )rt  was  made  in  argument  to  confine 
the  patent  to  the  magneto  instrument,  and  such 
modes  of  creating  electrical  undulations  as 
could  be  produced  by  that  form  of  apparatus, 
the  position  being  that  such  an  apparatus  ne- 
cessarily implied  "a  closed  circuit  incapajble  of 
being  opened,  and  a  continuous  current  inca- 
pable of  being  intermittent"  But  this  argu- 
ment ignores  ue  fact  that  the  claim  is,  first, 
for  the  process,  and,  second,  for  the  apparatus. 
It  is  to  be  read  (1)  as  a  claim  for  "the  method 
of  transmitting  vocal  or  other  sounds  telegraph- 
ically, as  herein  described,  by  causing  dectri- 
cal  undulations  similar  in  form  to  tne  vibra- 
tions of  the  air  accompanying  the  said  vocal  or 
other  sounds,  substantially  as  set  forth;"  and 
(2)  as  for  *the  apparatus  for  transmitting  vocal 
or  other  sounds  telegraphically,  as  herein 
described,  by  causing  electrical  undulations, 
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***  substantially  as  set  forth."  Theinethod» 
"as  herein  described,"  is  to  cause  gradual 
changes  in  the  intensity  of  the  electric  current 
used  as  the  medium  of  transmission,  which 
shall  be  exactly  analogous  to  the  changes  in 
the  density  of  tne  air,  occasioned  by  the  pecu- 
liarities in  the  shapes  of  the  undulations  pro- 
duced in  speech,  in  the  manner  "substantially 
as  set  forth;"  that  is  to  say,  "by  the  vibratioo 
or  motion  of  bodies  capable  of  inductive  action* 
or  by  the  vibration  of  the  conducting  wire  it- 
self m  the  neighborhood  of  such  bodies,"  which 
is  the  magneto  method;  or  "by  alternately  in- 
creasing and  diminishing  the  resistance  <k  thm 
circuit,  or  by  alternately  increasing  and  di- 
minishing the  power  of  the  battery,"  which 
is  the  viable  resistance  method.  This  is 
the  piocess  which  has  been  patented,  and  it 
may  be  operated  in  either  of  the  ways  set 
forth.  The  current  must  be  kepi  closed  to 
be  used  successfully,  but  this  does  not  neces- 
sarily imply  that  n  must  be  so  produced  or  so 
operated  upon,  as  to  be  incapable  of  being 
opened.  If  opened  it  will  fail  to  act  for  the 
time  being,  and  the  process  will  be  interrupt- 
ed; but  there  isnothmg  in  the  patent  which  re- 
quires it  to  be  operated  by  instruments  whic^ 
are  incapable  of  making  the  break. 

The  apoaratus,  "as  herein  described,"  which 
is  includea  in  the  claim,  is  undoubtedly  one  in 
which  an  electro-magnet  is.employed,  and  con- 
structed "substanti^y  as  set  forth"  io  the 
specification.  One  acting  on  the  variable  re- 
sistanoe  mode  is  not  described,  further  than  to 
say  that  the  vibration  of  the  conducting  wire 
in  mercury  or  other  liquid  included  in  fie  cip> 
cuit  occasions  undulations  in  the  current,  and  do 
other  special  directions  are  given  as  to  the  man- 
ner in  whidi  it  must  be  constructed.  The  per 
tent  is  both  for  the  magneto  and  variable  reaut- 
ance  methods,  and  for  the  particular  magneto 
apparatus  which  is  described,  or  its  equivalent. 
There  is  no  mttent  for  any  variable  leslslanoe 
apparatus.  Xt  is  undoubtedly  true  that  when 
Bell  got  his  patent  he  thought  the  magneto 
meth^  was  the  best.  Indeed,  he  said,  in  ex- 
press terms,  he  preferred  it,  but  that  does  not 
exclude  the  use  of  the  other  if  it  turns  ooi  to 
be  the  most  desirable  way  of  using  the  prooeae 
under  any  circumstances.  Both  forms  of  ap- 
paratus operate  on  a  closed  circuit  by  gradnttl 
changes  of  intensity,  and  not  by  alternately 
msking  and  breaking  the  circuit,  or  by  sudden 
and  instantaneous  d^ges,  and  they  eadi  re- 

Suire  to  be  so  adjusted  as  to  prevent  interrup- 
ons.    If  they  break  it  is  a  fault,  and  the  pro- 
cess stops  until  the  connection  is  restored. 

It  is  again  said,  that  the  claim,  if  given  thia 
broad  construction,  is  virtually  "a  claim  for 
speech  transmission  by  transmitting  it;  or,  in 
other  words,  for  all  such  doing  of  a  thing  as  is 
provable  by  doing  it."  It  is  true  that  Bell 
transmits  speech  by  transmitting  it,  and  that 
long  before  be  did  so  it  was  believed  by  scien- 
tists that  it  could  be  done  by  means  oi  electri- 
city, if  ihe  requisite  electrical  eSLed  could  bo 
produced.  Ihrecisely  how  that  subUe  force 
operates  under  Bell's  treatment,  or  what  form 
it  takes,  no  one  can  tell.  All  we  know  is  that 
he  found  out  that,  by  changing  the  intensity 
of  a  continuous  current  so  as  to  maka  It  oon^ 
spond  exactly  with  the  chanses  in  the  denailj 
of  air  caused  by  sonorous  viBiatioDs^  vocal  and 
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other  sounds  could  be  transmitted  and  heard 
at  a  distance.  This  was  the  thin^  to  be  done, 
and  BeU  discovered  the  way  of  doing  it  He 
uses  electricity  as  a  medium  for  that  purpose. 
Just  as  air  is  used  within  speaking  distance. 
In  effect  he  prolongs  the  air  vibrations  by  the 
use  of  electricity.  No  one  before  him  had 
found  out  how  to  use  electricity  with  the  same 
effect  To  use  it  with  success  it  must  be  put 
In  a  certain  condition.  What  that  condition 
was  he  was  the  first  to  discover;  and  with  his 
discovery  he  astonished  the  sdentiflc  world. 
Prof.  Henry,  one  of  the  most  eminent  scientists 
of  the  present  century,  spoke  of  it  as  "the 
greatest  marvel  hitherto  achieved  by  the  tele- 
graph." The  thing  done  by  Bell  was  "trauA- 
mitting  audible  f^peech  through  long  telegraphic 
lines,"  and  Sir  William  Thomson,  on  return- 
ing to  his  home  in  England,  in  August  or  Sep- 
tember, 1876,  after  seeing  at  the  Centennial 
Exposition,  in  Philadelphia,  what  Bell  had 
done  and  could  do  by  his  process,  spoke  in 
this  way  of  it  to  his  countrvmen:  "Who  can 
but  admire  the  hardihood  of  invention  which 
devised  such  very  slight  means  to  realize  the 
mathematical  conception  tliat,  if  electricity  is 
to  convey  all  the  delicacies  of  quality  which 
distinguish  articulate  speech,  the  strength  of 
its  current  must  vary  continuously,  as  nearly 
as  may  be,  in  simple  proportion  to  the  velocity 
of  a  particle  of  air  engaged  in  constituting  the 
nounds."  Surely  a  patent  for  such  a  ducov- 
eiy  is  not  to  be  confined  to  the  mere  means  he 
improvised  to  prove  the  reality  of  his  concep- 
tion. 

We  come  now  to  consider  the  alleged  antici- 
pation of  Phillpp  Reis.  And  here  it  is  to  be 
idways  kept  in  mind  that  the  question  is,  not 
whether  the  apparatus  devised  by  Reis  to  give 
effect  to  his  theory  can  be  made,  with  our 
present  knowledse,  to  transmit  speech,  but 
whether  Reis  haa  in  his  time  found  out  the 
way  of  using  it  successfully  for  that  purpose; 
DOt  as  to  the  character  of  the  apparatus,  but  as 
to  the  mode  of  treating  the  current  of  electri- 
city on  which  the  apparatus  is  to  act,  so  as  to 
mjke  that  current  a  medium  for  receiving  the 
▼ibrations  of  air  created  by  the  human  voice 
in  articulate  speech  at  one  place,  and  in  effect 
delivering  them  at  the  ear  of  a  listener  in 
another  place.  Bell's  patent  i»  not  alone  for 
the  particular  apparatus  he  describes,  but  for 
the  process  that  apparatus  was  designed  to 
bring  into  use.    His  patent  would  be  quite  as 

frood  if  he  had  actually  used  Reis's  apparatus 
n  developing  the  process  for  which  it  was 
granted. 

That  Reis  knew  what  had  to  be  done  in  order 
to  transmit  npeecb  by  electricitv  is  very  appar- 
ent, for  in  his  first  paper  he  said:  "As  soon  as 
It  is  possible  to  produce,  any  where  and  in  any 
manner,  vibrations  whose  curves  shall  be  the 
■a me  as  those  of  any  given  tone  or  combination 
of  tones,  we  shall  receive  the  same  impression 
ss  that  tone  or  combination  of  tones  would 
liave  produced  on  us."  Bourseul  also  knew  it 
before  Rciff,  for,  in  a  communication  published 
in  a  Paris  journal  in  1854,  he  said:  "Reproduce 
precisely  these  vibrations,"  to  wit,  the  vibra- 
tions made  by  the  human  voice  in  uttering  syl- 
lables, "and  you  wUl  reproduce  precisely  these 
ayUables." 
Reis  discovered  how  to  reproduce  musical 
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tones;  but  he  did  no  more.  He  could  sing 
through  his  apparatus,  but  he  could  ^ot  talk. 
From  the  beginning  to  the  end  he  has  conceded 
this.  In  his  first  paper  he  said:  "Hitherto  it 
has  not  been  possible  to  reproduce  the  tones  of 
human  speech  with  a  distinctness  sufSdent  for 
every  one.  The  consonants  are  for  the  most 
part  reproduced  pretty  distinctly,  but  the 
vowels  as  yet  not  in  an  equal  degree.  The 
cause  of  this  I  will  attempt  to  explain.  Ac- 
cording to  the  experiments  of  Willis,  Helm- 
holtz,  and  others,  vowel  tones  can  be  produced 
artificially,  if  the  vibrations  of  one  body  are 
from  time  to  time  augmented  by  those  of 
another,  something  as  follows:  An  elastic 
spring  is  set  in  vibration  bv  the  blow  of  a  tooth 
on  a  toothed  wheel;  the  nrst  vU)ration  is  the 
greatest,  and  each  subsequent  one  is  smaller 
than  the  preceding.  If,  after  a  few  vibrations 
of  this  kind  (the  spring  not  coming  to  a  rest 
in  the  mean  time),  the  tooth  wheel  imparts  a 
new  stroke,  the  following  vibration  will  be 
again  a  maidmum,  and  so  on.  The  pitch  of 
the  tone  produced  in  this  way  depenos  upon 
the  number  of  vibrations  in  a  given  time,  out 
the  character  of  the  tone  upon  the  number  of 
swellings  in  the  same  time.  «  «  *  Our  organs 
of  speech  probably  produce  the  vowels  in  the 
same  manner,  through  the  combined  action  of 
the  upper  and  lower  vocal  chords,  or  of  these  lat- 
ter ana  the  cavity  of  the  mouth.  My  apparatus 
reproduces  the  number  of  vibrations,  but  with 
an  intensity  much  less  than  that  of  the  original 
ones;  though,  as  I  have  reason  to  believe,  to  a 
certain  degree  proportional  among  themselves. 
But  in  the  case  of  these  generally  small  varia- 
tif  •££,  the  difference  between  large  and  small 
vibrations  is  more  diffltoilt  to  perceive  than  in 
the  case  of  the  original  waves,  and  the  vowel 
is  therefore  more  or  less  indistinct."  And 
again:  "I  have  succeeded  in  constructing  an 
apparatus  with  which  I  am  enabled  to  repro- 
duce the  tones  of  various  instruments,  and 
even  to  a  certain  extent  the  human  voice." 

No  one  of  the  many  writers  whose  papers 
are  found  in  the  records  claim  more  than  this 
for  Reis  or  his  discoveries.  Although  his  first 
paper  was  publlsbed  in  1861,  and  Bell  did  not 
appear  as  a  worker  in  the  same  field  of  sdentiflc 
research  until  nearly  fifteen  years  afterwards, 
no  advance  had  been  made,  uj  the  use  of  what 
he  had  contrived  or  of  his  method,  towards 
the  areat  end  to  be  accomplished.  He  caused 
his  instruments  to  be  put  on  the  market  for 
sale,  and  both  he  and  those  whom  he  employed 
for  that  purpose  took  occasion  to  call  attention 
to  them  by  prospectus,  catalogue,  and  other- 
wise, and  to  describe  what  they  were  and  what 
they  would  do.  In  his  own  prospectus,  which 
was  published  in  1865  and  attached  to  the  ap- 
paratus, he  says:  "Every  apparatus  consists 
*  *  *  of  two  parts,  the  telephone  proper  and 
the  receiver.  •  ♦  ♦  These  two  parts  are  placed 
at  such  a  distance  from  each  other  that  singing 
or  toning  of  a  musical  instrument  can  be  heard 
in  no  other  way  from  one  station  to  the  other 
except  through  the  apparatus."  And,  "Besides 
the  human  voice  there  can  be  reproduced  (ac- 
cording to  my  experience)  just  as  well  the 
tones  of  good  organ-pipes  from  F— C,  and  thoae 
of  the  piano."  Albert,  the  mechanidan  em- 
ployed tamake  the  instruments,  in  his  cata- 
logue  published  in  1866,  enumerates  among 
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the  things  he  has  for  sale  ''Telephone  of  Reis 
for  reproduction  of  tones  by  electricity."  In 
a  work  on  electricity  by  Robert  M.  Ferguson, 
published  by  William  and  Robert  Chambers, 
London  and  Edinburgh,  in  1837,  it  is  said,  in 

[S^^]  speaking  of  the  telephone:  "This  is  an  in- 
strument for  telegraphing  notes  of  the  same 
pitch.  Any  noise  producmg  a  single  vibration 
of  the  air,  when  repeated  regularly  a  certain 
number  of  times  in  the  second  (not  less  than 
thirty-two),  produces,  as  is  well  known,  a  musi- 
cal sound.  •  ♦  ♦  A  person  when  singing  any 
note  causes  the  air  to  vibrate  so  many  tin^jBs 
per  second,  the  number  varying  with  the  pitch 
of  the  note  he  sings,  the  higher  the  note  the 
lireater  being  the  number  of  vibrations.  If  we 
then  by  any  means  can  get  these  vibrations  to 
break  a  closed  'circuit,  ♦  ♦  ♦  the  note  sung  at 
one  station  can  be  reproduced,  at  least  so  far 
as  pitch  is  concerned,  at  another.  Reis's  tele- 
phone (invented  1861)  accomplishes  this  in  the 
following  way,"  which  is  then  described. 

But  it  Is  needless  to  quote  further  from  the 
evidence  on  this  branch  of  the  case.  It  is  not 
contended  that  Reis  had  ever  succeeded  in  ac- 
tually transmitting  speech,  but  only  that  his 
instrument  was  capable  of  it  if  he  had  known 
liow.  He  did  not  know  how,  and  uU  his  ex- 
periments In  that  direction  were  failures.  With 
the  help  of  Bell's  later  discoveries  in  1875  we 
now  know  why  he  failed. 

As  early  as  1854  Bourseul,  in  his  communi- 
cation which  has  already  been  referred  to,  had 
said,  substantially,  that  if  the  vibrations  of  a^r 
produced  by  the  human  voice  in  articulate 
speech  could  be  reproduced  by  means  of  elec- 
tricity at  a  distance,  the  speech  itself  would  be 
reproduced  and  heard  there.  As  a  means  of 
stimulating  inquiry  to  that  end  he  called  atten- 
tion to  the  principle  on  which  the  electric 
telegraph  was  based  and  suggested  an  applica- 
tion of  that  principle  to  such  a  purpose.  He 
said:  'The  electric  telegraph  is  based  on  the 
following  principle:  An  electric  current,  pass- 
ing through  a  metallic  wire,  circulates  through 
a  coil  around  a  piece  of  soft  iron,  which  it  con- 
verts into  a  magnet.  The  moment  the  current 
stops,  the  piece  of  iron  ceases  to  be  a  magnet 
Tills  magnet,  which  takes  the  name  of  electro- 
magnet, can  thus  in  turn  attract  and  then  re- 
lease a  movable  plate,  which,  by  its  to-and-fro 
movement,  produces  the  conventional  signals 
employed  in  telegraphy."    Then,  after  refer- 

[543  ]  ring  to  the  mode  m  which  speech  is  transmitted 
by  the  vibrations  of  the  air,  he  said:  "Sup- 
pose that  a  man  speaks  near  a  movable  disc, 
sufficiently  flexible  to  lose  none  of  the  vibra- 
tions of  the  voice;  that  this  disc  alternately 
makes  and  breaks  the  connection  with  a  bat- 
tery; you  may  have  at  a  distance  another  disc 
which  will  simultaneously  execute  the  same 
vibrations." 

That  Reis  was  working  all  the  time,  from 
the  beginning  to  the  end  of  his  experiments, 
upon  the  pnnciple  of  the  telegraph  as  thus 
suggested  by  Bourseul,  is  abun&ntly  proven. 
Thus,  in  his  first  paper,  after  describing  his 
cubical  block  apparatus,  he  says:  "If  now 
tones  or  combinations  of  tones  are  produced 
in  the  neighborhood  of  the  block,  so  that  suf- 
ficiently powerful  waves  enter  the  opening  a, 
then  these  sounds  cause  the  membrane  o  to 
vibrate.    At  the  first  condensation  the  ham- 
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mer-like  wire  d  is  pushed  back;  at  therarefao> 
tion  it  cannot  follow  the  retreating  membrane, 
and  the  current  traversing  the  smps  remaina 
broken,  until  the  membrane  foroeabj  a  new 
condensation  a^n  presses  the  strip  *  *  • 
against  d.  In  this  way  each  sound-wave  causes 
a  breaking  and  closmg  of  the  current  At 
each  closing  of  the  circait  the  atoms  of  the 
iron  wire  inside  the  distant  spiral  are  moved 
away  from  each  other;  on  breaking  the  cir- 
cuit these  atoms  seek  to  regain  their  podtioa 
of  equilibrium.  When  tlm  happens,  in  ooo- 
seouence  of  the  reciprocal  actions  of  elasticity 
ana  inertia,  a  number  of  vibrations  are  pro- 
duced, and  they  give  the  longitudinal  sound  of 
the  rod.  This  is  the  case  if  the  making  and 
breaking  of  the  current  occur  with  compara- 
tive slowness.  If  they  occur  more  rapidly 
than  the  oscillations  of  the  iron  core,  due  to  its 
elasticity,  the  atoms  cannot,  complete  their 
course.  The  paths  described  become  shorter 
in  proportion  as  the  interruptions  are  more  fre- 
quent, but  then  are  just  as  numerous  as  these. 
The  iron  wire  no  longer  gives  its  longitudinal 
normal  tone,  but  a  tone  whose  pitch  cone- 
sponds  to  the  number  of  interruptions  in  a 
given  time;  this  is  the  same  as  saying  that  the 
rod  reproduce?  the  tone  impressed  upon  the  in- 
terrupter." 

Such  was  the  beginning,  and  it  was  main- 
tained persistently  to  the  end  as  well  by  R^a 
as  by  tnose  who  availed  themselves  of  what  he 
was  doing.  To  this  the  Rcis-Legat  apparatus 
forms  no  exception,  for  in  the  paper  describ- 
ing it  Legat  says:  "The  operation  of  the  ap- 
paratus described  is  as  follows:  When  at  rest 
the  galvanic  circuit  is  closed.  When  the  alr 
which  is  in  the  tube  a  6  of  the  apparatus  is  al- 
ternately condensed  and  rarefied  by  speaking 
into  it  (or  by  ^ging  or  introduchig  the  tones 
of  an  instrument,  a  movement  of  the  mem- 
brane closing  the  smaller  opening  of  the  tube 
is  produced,  corresponding  to  such  condensa- 
tion or  rarefaction.  The  lever  e  d  follows  the 
movements  of  the  membrane,  and  opens  and 
closes  the  galvanic  circait  at  d  ^,  so  that  at 
each  condensation  of  the  air  in  the  tube  the 
circuit  is  opened,  and  at  each  rarefaction  the 
circuit  is  closed.  In  conseouence  of  this  op- 
eration the  electro-magnet  of  the  apparatus,  in 
accordance  with  the  condensations  and  rare- 
factions of  the  column  of  air  in  the  tube  *  *  * 
is  correspondingly  demagnetized  and  magnet- 
ized, ana  the  armature  of  the  magnet  is  set  in- 
to vibrations  like  those  of  the  membrane  in  the 
transmitting  apparatus."  We  have  not  had 
our  attention  called  to  a  single  item  of  evi- 
dence which  tends  in  any  way  to  show  that  Reia 
or  any  one  who  wrote  about  him  had  it  in  his 
mind  that  anything  dse  than  the  intermittent 
current  caused  by  the  opening  and  closing  of 
the  circuit  could  be  used  to  do  what  waa 
wanted.  No  one  seems  to  have  thought  that 
there  could  be  another  way.  All  recognized 
the  fact  that  the  "minor  differences  in  the 
original  vibrations"  had  not  been  satisfactorily 
reproduced,  but  they  attributed  it  to  the  im- 
perfect mechanism  of  the  apparatus  used, 
rather  than  to  any  fault  in  the  principle  oo 
which  the  operation  was  made  to  depend. 

It  was  left  for  Bell  to  discover  that  the  fail- 
ure was  due  not  to  workmanship,  but  to  the 
principle  which  was  adopted  as  the  basis  of 
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what  bad  to  be  done.  He  found  tbat  wbat  be 
called  the  intermittent  current— one  caused  by 
alternately  opening  and  closing  the  circuit — 
could  not  be  made  under  any  circumstances  to 
reproduce  the  delicate  forms  of  the  air  vibra- 
tions caused  by  the  human  voice  in  articulate 
speech,  but  that  the  true  way  was  to  operate 
on  an  unbroken  current  by  increasing  and 
diminishing  its  intensity.  This  he  called  a 
vibratory  or  undulatory  current,  not  because 
the  current  was  supposed  to  actually  take 
that  form,  but  beoiuse  it  expressed  with  suf- 
ficient accuracy  his  idea  of  a  current  which 
was  subjected  to  gradual  changes  of  intensity 
exactly  analogous  to  the  changes  of  density  in 
the  air  occasioned  by  its  vibrations.  Such  was 
his  discovery,  and  it  was  new.  Reis  never 
thought  of  it,  and  he  failed  to  transmit  speech 
teleffraphicallv.  Bell  did,  and  he  succeeded. 
Under  such  circumstances  it  is  impossible  to 
hold  that  what  Reis  did  was  an  anticipation  of 
the  discovery  of  Bell.  To  follow  Reis  is  to 
fafl.  but  to  follow  Bell  is  to  succeed.  The 
di£Eerence  between  the  two  is  Just  the  difiTer- 
ence  between  failure  and  success.  If  Reis  had 
kept  on  be  might  have  found  out  the  way  to 
succeed,  but  he  stopped  and  failed.  Bell  took 
up  his  work  and  carried  it  on  to  a  successful 
result. 

As  to  what  is  shown  to  have  been  written  and 
done  by  Dr.  Van  der  Weyde.it  is  only  necessary 
to  say  that  he  copied  Reis,  and  it  was  not  until 
^ter  Bell's  success  that  he  found  out  how  to 
use  a  Reis  instrument  so  as  to  make  it  trans- 
mit speech.  Bell  taught  him  what  to  do  to 
accomplish  that  purpose. 

St),  :is  to  James  W.  McDonough.  We  pre- 
sume that  it  will  not  be  claimed  tnat  he  is  en- 
titled to  more  than  he  asked  for  in  his  appli- 
cation for  a  patent,  filed  April  10,  1876,  and 
there  a  '*  circuit-breaker,*'  so  adjusted  as  to 
"break  the  connection  by  the  vibrations  of  the 
membrane,"  is  made  one  of  the  elements  of  his 
invention.  The  Patent  Office  was  clearly  right 
in  holding  that  he  had  been  anticipated  by  Reis. 

The  patents  of  Cromwell  Fleetwood  Varley, 
of  London,  England,  granted  on  June  2,  1868, 
and  the  other  October  8,  1870,  were  for  "im- 
provements in  electric  telegraphs."  The  ob- 
iects  of  the  invention  covered  bv  the  first  were 
"to  cut  off  the  disturbance  arising  from  earth 
currents,  to  obtain  a  high  speed  of  signalling 
through  long  circuits,  and,  should  the  conduc- 
tor become  partially  exposed,  to  preserve  it 
from  being  eaten  away  by  electrolytic  action;" 
ainl  ilie  object  of  the  second  was  tne  "increase 
o'  the  tnmsmittinij  power  of  telegraph  circuits, 
by  enabling  more  than  <»nc  operator  to  signal 
independent  messages  at  the  same  time,  upon 
one  and  the  same  wire,  to  and  from  indepcnd- 
eo.  stations."  While  this  patentee  in  his  speci- 
fication says,  "by  my  invention  1  superpose 
upon  the  currents  use<i  for  working  the  ordi- 
nary telegraphs  rapid  undulations  or  waves, 
which  do  not  practically  alter  the  mechanical 
or  chemical  power  of  the  ordinary  signal  cur- 
rentH,"  and  that  "these  undulations  are  made 
to  pro<]uce  distinct  and  independent  audilileor 
other  signals  so  long  as  these  undulations  are 
produced,  whether  ordinary  signal  currents  be  ;  patent  to  be  issued  therefor,  shall  be  merged 


implies  operation  on  the  principle  of  the  elec 
trie  telegraph;  that  is  to  say,  by  making  and 
breaking  the  circuit.  A  Morse  key,  or  some- 
thing equivalent,  is  to  be  used;  and  besides,  in 
the  descriptive  portion  of  the  patent,  it  is  said: 
"When  the  current  is  fiowing  through  the 
coils  of  the  electro-magnet  the  horns  of  the 
fork  k  are  drawn  apart  and  the  spring  I'  loses 
its  contact;  then,  as  the  attraction  of  tne  mag- 
net ceases,  the  horns  of  the  fork  spring  back; 
this  remakes  the  contact,  and  so  a  continual 
tremor  is  communicated  to  the  tuning  fork." 
In  short,  there  is  nothing  in  any  part  of  the 
specification  to  indicate  that  the  patentee  had 
in  bis  mind  "  undulations"  resulting  "  from 
gradual  changes  of  intensity  exactly  analogous 
to  the  changes  in  the  density  of  air  occasioned 
by  simple  pendulous  vibrations,"  which  was 
Sell's  discovery,  and  on  which  his  art  rests. 
Varley 's  purpose  was  to  superpose,  that  is  to 
say,  place  upon  the  ordinary  signal  current 
another,  which,  by  the  action  of  the  make  and 
break  principle  of  the  telegraph,  would  do  the 
work  lie  wanted. 

Another  alleged  anticipation  is  that  of  Dan- 
iel Drawbaugh. 

Bell  got  hS  patent  March  7.  1876,  and  the 
fortunate  accioent  which  led  to  his  discovery 
occurred  June  2,  1875.  Active  litigation  to 
enforce  his  patented  rights  was  begun  by  his 
company  on  the  12th  oi  September,  1878,  with 
a  suit  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Massachusetts,  against  Rich- 
ard A.  Dowd.  This  suit  was  defended  by  the 
the  Western  Union  Telegraph  Company,'  and 
vigorously  contested.  Tne  answer  was  filed 
November  4,  1878,  setting  up  alleged  anticipa- 
tions by  Gray,  Edison,  Dolbear  and  others. 
The  record  fills  twelve  hundred  printed  pages, 
but  before  a  d^sion  was  reachea  the  case  was 
compromised  and  a  decree  entered  by  consent. 
The  litieation  ended  at  some  time  in  the  latter 
part  of  the  year  1879.  The  last  deposition 
was  taken  on  the  19th  of  September  in  that 
year. 

The  next  contested  suit  was  brought  in  the 
same  court  on  the  28th  of  July,  1880,  against 
Albert  Spencer  and  others.  An  answer  was 
filed  in  this  ca.se  September  6, 1880,  and  depo- 
sitions afterwards  taken,  some  of  those  in  the 
Dowd  suit  being  used  in  this  by  stipulation. 
On  the  27th  of  June,  ISBl,  a  decision  was  an- 
nounced by  Judge  Lowell  sustaining  the  pa- 
tent, upon  which  a  decree  was  entered. 

On  the  14th  of  November,  1879,  Abner  G. 
Tisdel  filed  in  the  Patent  Office  an  application 
for  a  patent  for  "a  new  and  useful  improve- 
ment in  speaking-telephones,"  and  on  the  18th 
of  November.  1879,  FraniL  A.  Klemm  also 
filed  an  application  for  a  patent  for  "a  new 
and  useful  improvement  in  telephone-transmit- 
ters." These  inventions  were  transferred  by 
assi^ment  to  Ernest  Marx  and  Frank  A. 
Klemm  of  New  York  City,  Moritz  Loth  of 
Cincinnati,  and  Simon  Wolf  of  Washington. 
On  the  6th  of  March,  1880.  these  parties  en- 
tered into  a  mutual  agreement  to  the  effect 
that  ''each  and  all  of  their  interests  in  said  im- 
provements and    inventions,   and  the  letters 


flowing  or  not,"  it  is  apparent  that  be  usi*s  the 
terms    "undulations"  and  "waves"  in 
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an  en- 


and  consolidated  as  common  stock  in  a  corpo- 
rate body,  under  the  laws  of  either  of  the 
tirely  different  sense  from  Bell,  for  his  patent  States  of  Ohio.  New  Tork,  or  the  general  laws 
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sweeping  the  sky,  might  have  been  first  in  dis- 
coyenng  the  phmet  Neptune;  whilst  no  one  but 
a  Leverrier,  or  an  Adams,  could  have  asoer- 
tained  its  existence  and  position  by  calculation. 
So  it  was  with  Bell  and  Drawbaugh.  The  lat- 
ter invented  the  telephone  without  appreciating 
the  importance  and  completeness  oi  his  inven- 
tion. Bell  subsequently  projected  it  on  the 
basis  of  scientific  inference,  and  took  out  a  pa- 
tent for  it.  But,  as  our  laws  do  not  award  a 
patent  to  one  who  was  not  the  first  to  make  an 
invention,  we  think  that  Bell's  patent  is  void 
by  the  anticipation  of  Drawbaugh. 

PETITION  FOR  REHEARING. 

In  the  cases  of  the  Peoples  Telephone  Company/ 
and  The  Overland  Telephone  Company,  a  motion 
for  rehearinff  was  made. 

It  was  submitted  May  7,  1888,  denied  May 
14,  1888. 

The  following  is  a  copy  of  the  petition  for 
rehearing: 

To  THE  UONORABLB  JUBTIGESOF  BAIDCoUIIT. 

• 

The  appellants  in  the  above-entitled  cases 
hereby  humbly  pray  tliat  the  court  wiU  rehear 
and  reconsider  the  matters  decided  March  19, 
1888,  so  far  as  the  same  involve  the  question  of 
priority  of  invention  of  the  elec^c  speaking- 
telephone  between  Alexander  Graham  Bell  and 
Daniel  Drawbaugh;  and  that  an  order  or  orders 
be  entered  reversing  the  decisions  below  and 
dismissing  the  appelTces'  bills,  with  costs  to  the 
appellants  in  said  cases  respectively. 

The  grounds  of  this  application  are,  first, 
that  the  court,  in  its  said  decision,  as  evidenced 
bv  its  written  opinion,  filed  on  add  19th  day 
01  March,  giving  its  reasons  therefor,  inadver- 
tently erred  in  respect  to  certain  matters  of 
fact  and  of  law  material  to  and  decisive  of 
said  question,  and  therefore  of  these  cases; 
and,  secondly,  that  in  consequence  of  said  er- 
rors, the  decision  of  the  court  was  against  the 
weight  of  the  evidence. 

''The  opinion  of  the  court  treats  three  i)or- 
tions  of  tiie  evidence  as  controlling,  viz: 

I.  The  evidence  of  a  sreat  cloud  of  witnesses 
as  to  what  Drawbaugh,  prior  to  the  fall  of 
1876,  had  accomplished  m  the  matter  of  an 
electric  speaking-telephone. 

n.  His  conduct  from  that  time  to  the  year 
1880,  when  the  appellants  became  interested  in 
his  inventions. 

III.  The  New  York  and  Philadelphia  tests. 

I.    Proof i  of  DrawbaugVe  Priority. 

Mr.  Storrow,  complainant's  counsel,  ad- 
mitted in  his  oral  argument  that  "forty-nine 
witnesses  testified  that  they  had  heard  speech 
in  Drawbaugh's  shop  before  the  date  of  the 
Bell  patent"  (Oral  Argument  of  Storrow,  p. 
149). 

beventy  witnesses  heard  talk  through  the 
Drawbaugh  telephones,  or  were  present  when 
others  successfully  talked  through  them,  prior 
to  Bell's  alleged  conception  of  the  telephone, 
June  2, 1875. 

One  hundred  and  forty-nine  witnesses  ac- 
tually saw  the  instruments,  and  two  hundred 
and  twenty  testified  to  having  heard  of  or  seen 
them  prior  to  that  time. 

Many  of  the  witnesses  testified  to  such  dr- 
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cumstances,  facts,  and  records  corroboratlTe 
of  their  evidence  as  to  make  it  impossible  that 
they  could  have  erred,  and  either  their  testi- 
mony is  true  or  they  committed  wilful  per- 
jury. No  attempt  has  been  made  to  impeach 
thenL  The  dates  they  positively  aver  are  all 
prior  to  June,  1875,  the  year  when  Bell  claimed 
to  have  first  conccivea  the  idea  of  the  tele- 
phone. 

Of  this  class  of  witnesses  are  the  foDowinf^ 

WiUiam  K  8triMer:  Never  was  at  Mill- 
town  but  once.  Had  made  an  invention  for 
insulating  telegraph  wires.  Visited  Draw- 
baugh for  information  and  advice  concerning 
that  invention.  Had  not  then  filed  his  applica- 
tion for  a  patent.  He  and  Drawbaugh  talked 
to  each  other  through  the  telephone  at  that 
time,  and  Drawbaueh  explained  to  him  how 
electricity  operated  it  Subsequently  filed  his 
application  and  obtained  a  patent  for  his  inven- 
tion. Produced  the  specifications  and  drawings 
as  filed,  and  the  patent  as  issued.  Date  of  m- 
Ing,  August  22. 1874;  date  of  patent,  April  20, 
1875  (Additional  Proofs,  p.  238). 

Oeorge  \V.  Bowman:  Resides  at  Mechanics- 
burg.  Drove  to  Eberly's  Mills  with  his  wife  to 
attend  a  baptism.  After  the  baptism  drove  to 
Drawbaugh's  shop.  This  was  during  the  life- 
time of  ms  wife's  mother,  who  dieoT  in  1871. 
He  then  and  there  heard  Drawbaugh  talk 
through  the  telephone  (Additional  Proofs,  pi. 
178). 

iin.  Bowman,  wife  of  the  above,  corrobo- 
rates his  testimony.  Her  mother  died  Marcdi 
14, 1871.  Knows  the  baptism  was  before  her 
mother's  death,  because  it  was  upon  her  maul- 
er's persuasion  that  they  went  to  attend  it  (Ad- 
ditional Proofs,  p.  177). 

Emanuel  Gregory:  Resided  at  Ifilltown 
from  March  to  October,  1870.  Then  removed 
to  Idassachusetts.  Has  never  been  In  Penn- 
sylvania since  untQ  he  testified.  At  lOUtown 
worked  at  Drawbaugh's  shop  for  faucet  cotn- 
pany.  The  company's  books  corroborate  this^ 
Assisted  Drawbaugh  in  his  experiments,  and 
heard  him  talk  through  his  telephone  a  num- 
ber of  times.  Identifies  B  and  F  as  the  in- 
struments (Additional  Proofs,  p.  185). 

WiUiam  H,  Zearing:  Had  a  pair  of  steel- 
yards relettered  bv  Daniel  Drawbaugh  En- 
tered tiie  date  and  charge  therefor  in  a  book, 
November  ^,  1878,  as  shown  by  book  pro- 
duced. Never  had  any  steelyards  relettered  at 
any  other  time.  When  he  went  for  them 
Drawbaugh  talked  to  him  through  a  telephone, 
saying,  among  other  things,  '*  The  steelyards 
are  finished. "  Zearing  was  the  secretary  of  the 
school  board  of  his  township  (Def .  Sur.  ReU. 
Testimony,  p.  122). 

Other  witnesses  of  the  same  class  are:  Good- 
year (Def.  Sur.  Reb.  Tes..  p.  1011);  David  Ste- 
venson  (Def.  Add.  Proofs,  p.l41);his  two  daucrh- 
ters  (Def.  Add.  Proofs,  pp.  1(J6,  169);  Willmm 
H.  Marthi  (Def.  Sur.  Reb.  Tes.,  p.  827);  John 
Keefauver  (Def.  Sur.  Reb.  Tes..  p.  837).  See 
accompanying  brief  for  many  others. 

n.  DraxDbaugKe  CoTuktei. 

Of  the  above  proofs  the  court  says:  *'If  they 
contained  all  Uie  testimony  in  the  case  it  would 
be  more  difScult  to  reach  the  conclusioo  that 
Drawbaugh's  claim  was  not  sustained.  But 
in  our  opinion  their  effect  has  been  completely 

126  C.  S. 


1887. 


Tblephokb  Cases. 
(Petition  for  BehearifnoJ 


OTeroome  by  the  conduct  of  Drawbaugh, — 
mbout  which  there  is  no  dispute, — from  the 
time  of  his  visit  to  the  Centennial  until  he  was 
brought  forward  by  the  promoters  of  the  Peo- 
ple's Company,  nearly  four  years  afterwards, 
to  contest  the  claims  of  Bell. 

This  conduct,  concerning  which  the  court 
says  there  is  no  dispute,  relates  solely  to  his  in- 
capacity as  a  business  man.  It  is  true  that 
there  is  no  dispute  as  to  his  incapacity  to  use, 
to  the  best  advantage,  the  opportunity  his  in- 
vention gave  him;  but  the  court  has  evidently 
overlooked  mudi  testimony  to  show  the  con- 
stant efforts  he  did  make  to  secure  capital  from 
1876  to  1880  to  enter  upon  the  contention 
which  would  be  sure  to  follow  an  application 
for  a  patent.  Amonf  the  witnesses  on  this 
point  are:  MofDtt  (D^.  Record,  Vol.  1,  p.  497), 
Chellis  (Same,  p.  526),  Shettel  (Same,  p.  214). 
The  accompanying  brief  cites  many  other  wit- 
nesses to  Drawbaugh's  constant  and  earnest 
•eddng  of  assistance  to  push  his  telephone  in- 
ventions. 

IIL  I>rawbaugh*9  Jgnoranu  cf  the  Date  qf 

BdJCe  Inventioiu 

Drawbaugh  swore  that  he  did  not  know  the 
alleged  date  of  Bell's  invention  until  1880  (Def. 
Record,  Vol  2,  p.  870).  The  court  must  have 
overlooked  this  testimony,  for  they  say  that 
be  must  have  known  of  the  approximate  time 
of  Bell's  invention,  because  the  subject  of  the 
inventkm  itself  was  often  referred  to  in  the 
Harrisburg  and  Mechanicsburg  papers.  He 
did  not  know  but  Bell  had  been  at  work  on  it 
as  he  hhnself  had  been  for  many  years.  The 
date  of  the  patent  was  no  guide  to  the  date  of 
the  invention  ^ 

lY.    Drawbaugh'i  Vuit  to  the  Oentennial. 

The  failure  of  Drawbaugh  to  ascertain, 
when  visiting  the  Centennial  Exhibition 
whether  the  telephone  instruments  there  ex- 
hibited by  Bell  were  similar  to  his  own,  seems 
to  have  been  regarded  by  the  court  as  strong 
evidoice  against  his  chum.  But  the  court, 
after  citing  questions  and  answers  from  886  to 
898,  inclusive,  overlook  the  answer  to  the  very 
next  question,  in  which  Drawbaugh  testifies 
that  none  of  the  instruments  he  saw  at  Phil- 
Adelphia  were  the  instruments  represented  in 
the  cuts  of  Bell's  instrtunents  as  given  in  the 
record  in  this  case. 

The  testimony  of  Professor  Barker  (Add. 
Proofs,  p.  7)  says  that  the  Bell  instruments 
were  not  easily  accessible  in  the  building  at 
that  time.  They  seem  to  have  been  merely  ex- 
hibited to  invited  individuals  at  times  of  pri- 
vate tests.  A  fair  inference  from  Drawbaugh's 
answers  dted  in  the  opinion  of  the  court,  and 
Che  one  omitted,  is  that  he  saw  the  instru- 
ments he  supposed  to  be  the  subject  of  com- 
ment, and  they  were  not  telephones  at  all,  but 
were  harmonic  telemphic  instruments,  which 
bis  answers  fairly  ctoscribe. 

V.  Dravbauffh'e  Punuit  cf  hie  Intention, 

The  court  says  that  he  had  apparently  lost 
an  interest  in  talking  machines  from  1876  to 
1880.  Soch  a  conduision  could  only  be  reached 
by  overlooking  the  evidence  of  many  witnesses. 
Amonff  these  are  Stees  and  Johnston,  who  oper- 
ated hu  carbon  transmitter  J  at  Harrisburg  in 
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May,  1878,  months  before  the  Blake  transmit' 
ter  was  invented  (Add.  Proofs,  pp.  198  and  209). 
He  was  constantly  exhibiting  nis  telephones 
durinff  the  whole  of  those  four  years  to  numer- 
ous witnesses,  as  will  readily  be  seen  by  cita- 
tions in  the  accompanying  brief;  but  what  is 
absolutely  conclusive  on  this  point  is  the  fact 
that  he  made  the  most  effective  and  finished 
telephones  from  1876  to  1880. 

YL  Drawbaugh'e  NegUet  toAppty  foraPnUeni, 

"The  cost  of  an  application  for  a  patent  be- 
ing small,  the  failure  of  Drawbaugh  to  make 
such  application  is  taken  bv  the  court  as  evi- 
dence that  he  had  no  invention.  But  this  view 
leaves  out  of  consideration  the  certaintv  of  in- 
terference proceedings,  the  cost  of  which  he 
was  advisea  would  be  enormou^  which  advice 
has  since  been  abundantly  Justified. 

y  XL  The  Teete  at  New  York  and  PhUadOphia, 

Successful  tests  of  Drawbaueh's  instru- 
ments, both  original  and  reproduced,  were 
made  in  New  York  in  1882  and  in  Philadelphia 
in  1885. 

The  court  says  that:  "  It  is  substantially 
conceded  that  the  test  in  New  York  was  a 
failure;"  that  "Occasionally  sound  was  heard, 
and  sometimes  a  word,  but  it  would  not  trans- 
mit sentences."  That  this  was  a  very  material 
error  is  shown  by  the  testimony  of  Mr.  Benja- 
min, at  page  1278  of  Dcf .  Vol.  2,  and  bv  other 
witnesses.  So  far  from  it  being  conceded  that 
the  test  at  New  York  was  a  failure,  it  was  con- 
ceded by  complainants'  counsel,  Mr.  Storrow, 
Uiat  it  was  a  success.  Concerning  the  single 
instrument  F,  he  said:  "There  were  one  hun- 
dred and  thirty-seven  phrases  uttered  into  it  on 
the  second  day;  seven  of  those  were  under- 
stood, and  some  words  of  seven  more,  and  that 
isall.  The  third  day  they  got  better.  They 
uttered  one  himdred  and  seventy-five  phrases 
into  the  transmitter;  thirty-five  of  those  were 
heard."  (Oral  argument  in  the  Circuit  Court, 
p.  92,  filed  here.) 

The  court  was  of  the  opinion  that  the  in- 
struments afterwards  reproduced  and  tested  at 
Philadelphia  were  "not  the  same,"  but  "differ- 
ently constructed;"  but  the  Bell  Company's 
expert.  Pope,  swore  that  they  differed  only  in 
bemg  constructed  more  carefully,  and  with 
better  workmanship  (Comphdnanf  s  Reply,  p. 
176). 

In  the  opinion  of  the  court  in  this  very 
case,  it  is  sdd  of  Bell's  original  instrument: 
"The  particular  instrument  which  he  had,  and 
which  he  used  in  his  experiments  did  not  under 
the  circumstances  in  which  it  was  tried  repro- 
duce the  words  spoken  so  that  they  could  be 
clearly  understood,  but  the  proof  is  abundant 
and  01  the  most  convincing  cnaracter  that  other 
instruments  caref  uDy  constructed  and  made  ex- 
actly in  accordance  with  the  spedficationiL 
without  any  additions  whatever,  have  operated 
and  will  operate  successfully." 

The  court  said  the  instruments  were  used 
in  a  different  way  at  Philadelphia  than  at  New 
York ;  that  is  to  say,  that  at  New  York  they 
rested  on  a  table,  while  at  PhiUulelphia  they 
were  held  in  the  hand.  But  ProL  Barker  tesd- 
fied  that  he  used  them  both  ways  at  Philadel- 
phia, and  that  they  worked  best  when  standing 
on  the  table  as  they  did  at  New  York.  (Barker, 
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Aii&81and84,I)ef.Add.Fh)ofB.p.  88.)  This 
eyidence  is  more  fully  trotted  in  the  socom- 
pan jiqg  brief. 

YUL  The  Oomtrw^on  qf  the  ImtrummU, 

The  court  said  that  nobodj  knew  the  actual 
construction  of  the  original  machines  except 
Drawbaugh  himself.  But  there  is  much  evi- 
dence beSde  that  of  Drawbaugh  as  to  their 
construction,  as  will  be  seen  by  reference  to 
the  testimony  cited  in  the  accompanying  brief, 
for  example,  H.  E.  Drawbaugh  could  repro- 
duce the  machines  from  memory.  (Def . ,  vol. 
1,  pp.  566-7,  Ans.  129,  180.)  Bteinberger  de- 
scribed one  from  memory  (Def..  Vol.  1,  pp. 
844r6):  and  so  did  Schrader  (Def.  Sur.  Beb., 
pp.  47(m);  and  see  ten  others  cited  in  brief. 

FinaUy. 

The  court  says,  in  its  opinion:  ''We  do  not 
doubt  that  Drawbaugh  may  have  conceived 
the  idea  that  speech  could  be  transmitted  to  a 
distance  bv  means  of  electricity,  and  that  he 
was  experimenting  upon  that  subject,"— mean- 
ing, as  is  dear  from  the  context,  that  he  did 
tbu  before  Bell's  Uivention. 

The  DroMbaugh  itorv,  then,  i$  no  qfter- 
thonghi  growing  <mi  nf  SelTi  diseowrtM,  but  is 
based  npon  the  admitted  facts  of  a  prior  con- 
e^tion  of  the  possibility  of  electric  speech- 
transmission  and  prior  experiments  actually 
made  to  accompUsn  it  The  same  witnesses 
who  satisfied  the  ludgment  of  the  court  as  to 
these  facts,  identify  the  machines  and  testify 
to  their  successful  working,  and  are  neither 
impeached  nor  contradictea  as  to  these  addi- 
tional facts.  At  another  point,  referring  to 
Drawbaujdi,  the  court  says:  "He  was  a  sUQled 
and  ingemons  mechania  *  *  *  He  was  also 
■omewnat  of  an  inyentor,  and  had  some  knowl- 
edge of  electricity.  Aoooiding  to  the  testimony 
he  was  an  enthusiast  on  the  subject  of  the 
'talking-machine,'  and  showed  it  freely  to  his 
neighbors  and  people  from  the  country  when 
they  yisited  his  shop." 

Taking  these  admitted  facts  together,  his 
prior  conception  of  the  possibility  of  electric 
q)eech  transmission;  his  experiments  to  ac- 
complish it;  and,  diuing  his  experiments  his 
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enthusiasm  about  the  talking-machine— how 
can  his  entkutioim  be  accounted  for?  Is  it 
concdyable  that  enthusiasm  resulted  ftom  con- 
stant failure?  Can  it  be  explained  cm  any  other 
reasonable  theory  than  that  his  machines  were 
producing  the  successful  results  about  whidk 
the  corroborating  witnesses  so  abundantly  tes- 
tify? And  why  shouJd  he  exhibit  the  inven- 
tion so  freely  to  the  surrounding  public,  if  it 
constantly  faUed  to  work  when  thus  exhibited? 
Did  he  exhibit  it  as  a  failure  or  as  a  success? 
Can  his  conduct  at  the  time,  especially  whea 
taken  in  connection  with  his  contemporary 
declaratioDs  that  he  had  achieved  the  result, 
and  was  going  to  patent  the  invention,  and 
wanted  financial  aid  to  secure  the  patents,  be 
reconciled  with  any  other  theory  than  that  of 
success?  And  is  it  not  clear  that  the  court  bss 
erred  as  to  the  evidential  force  of  the  facts 
which  it  admits  to  have  been  established? 

On  account  of  the  errors  above  referred  to^ 
which  will  be  made  more  apparent  by  rdTerence 
to  the  accompanying  brief,  and  to  the  end» 
therefore,  that  equi^  may  be  done,  and  that 
this  court  may,  upon  fuller  consideration  and 
with  She  advantage  of  oral  ar:gument,  revise  its 
former  opinion  (if  revision  be  right  and  proper), 
your  petttioners  pray  that  the  court  may  be 
pleasMi  to  take  their  suggestions  under  a  csre> 
ful  consideration  and  grant  a  rehearing  upon 
the  points  upon  which  said  decision  was  bswd, 
and  grant  such  other  relief  and  order  as  in 
equi^  and  good  conscience  may  be  pnmer. 
^ew  Tork,  May  1, 1888. 

Ltbakder  Hill, 
Gbobqb  F.  Bdmukds, 

<^N  DOH  M.  DiCKIHSON, 

Chablbs  P.  Cbosbt, 
Hbnbt  C.  Akdbbwb, 
Of  Counsel  with  Appellants. 

The  above  named  counsel  filed  a  brief,  dis- 
cussing at  length  the  evidence  a{^>Ucahle  ta 
thepeStion. 

On  May  1^  1888,  Mr.  JiMf^MUler  dstt?- 
ered  the  opinion  of  the  court: 

No  Justtce  who  united  in  the  opinion  of  the 
court  having  asked  for  a  rehearing,  the  appli- 
cation is  denied, 

12C  r.  & 
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Patent  will  issue  for  invention  producing,  by  snbstsntiftlly  dlf* 
ferent  means,  same  resnlt  as  previously  patented  inventi<«,  p.  588. 

Approved  in  Halce  v.  Brown,  87  Fed.  784,  construing  patent  for 
card-beveling  machine;  Ford  v.  Bancroft,  85  Fed.  460,  for  machine 
for  inserting  diagonal  strips  in  fabrics. 

Distinguished  in  David  Blect  Works  v.  Edison,  etc.  Light  Co.,  60 
Fed.  280,  21  U.  8.  App.  74,  holding  replacing  carbon  filament  in 
Bdiaon  incandescent  lamps,  was  reconstruction,  and  impaired 
patent. 

Patent  will  issue  for  any  useful  art  or  process,  p.  638. 

Approved  In  Grant  v.  Walter,  88  Fed.  506,  holding  dyeing  process 
patentable;  American,  etc..  Pulp  Go.  v.  Howland,  etc..  Pulp  Co.,  80 
Fiad.  40X  50  V,  8.  App.  70,  application  of  cement  to  pulp-digesters 
is  invention;  Westinghouse,  etc.,  Mfg.  Go.  v.  Catsidll,  etc  Power 
Oe.,  04  Fed.  871,  new  method  of  transmitting  power  by  electricity 
la  patentable. 

Diatingulshed  in  Blsdon  Locomotive  Works  v.  Medart,  158  T7.  8. 
76^  80  L.  908,  15  8.  Ct  748.  m«!«  foncti<»i  of  machine  la  boI 
patentable. 

Patent  issues  on  description,  clear  to  skilled  artisan,  although 
invention  not  perfected  to  highest  degree,  p.  58QL 

Approved  in  Packard  v.  Lacing,  etc.,  Ck>M  70  Fed.  67,  88  T7.  8. 
App.  806,  construing  patent  for  machine  for  feeding  and  setting 
lacing  hooks;  Independent  Blectric  Oo.  v.  Jeffrey  Mfg.  Ck>.,  76  Fed. 
001,  for  improvement  in  mining  machine;  American,  etc^  Pulp  Co. 
V.  Howland,  etc..  Pulp  Co..  80  Fed.  402,  407,  50  U.  8.  App.  71,  70, 
fdr  wood-pulp  digester  (reversing  8.  C,  70  Fed.  06Q. 

Patents.—  Bell's  application  of  vibratory  or  undulating  current  t» 
speech-transmission,  waa  patentable  Invention,  pp.  697,  588. 

Reaffirmed  in  American,  etc.,  Tel.  Co.  v.  Southern  TeL  Co.,  84 
Fed.  796,  American,  etc.,  Tel.  Co.  v.  American,  etc,  TeL  Co.,  85 
Fed.  735,  American,  etc.,  TeL  Co.  v.  Cusbman,  etc,  Service  Co.,  86 
Fed.  488.  1  L.  R.  A  800,  American,  etc.,  TeL  Co.  v.  McKeesport  Tel. 
Co..  57  Fed.  6G1,  and  American,  etc.,  TeL  Co.  v.  Cushman,  67  Fed. 
843,  enjoining  use  of  similar  telephones.  Cited  in  United  States  T» 
BeU  TeL  Go.,  128  U.  8.  858,  82  L.  457,  0  a  Ot  01,  arguendtt. 
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Patents.—  Fifth  dalm  In  Bell's  patent,  of  March  7,  1876ii  la  aat 
limited  to  magneto  Instnunent,  p.  538. 

Patent  for  art  or  process  Is  not  limited  to  mere  means  Impio- 
Tlsed  to  prove  reality  of  conc^tion,  p.  689. 

Approved  In  Brush  Blectric  Ck>.  y.  Electric  Imp.  Oo.,  62  Fed.  976, 
construing  patent  for  mechanism  for  separating  carbons  In  lamp 
disslmultaneously;  American,  etc,  Pulp  Ck>.  t.  Howland,  etc.  Pulp 
Oo.,  80  Fed.  403,  60  U.  S.  App.  78,  patent  for  pulp-digester  not 
void  because  inventor  doubtful  as  to  which  composition  specified 
was  preferable;  dissenting  opinion  in  W^stlnghouse  y.  Boyden,  etc. 
Brake  Co.,  170  U.  &  679,  42  Li.  1161,  18  S.  Ct  727,  arguing  that 
Boyden  air-brake  was  infringement  on  Westinghouse  brake. 

Patents.—  Various  experiments,  aiming  at  electrical  sp— ch-trans- 
mission,  prior  to  Bell's  patents,  discussed,  pp.  689-646. 

Patents.— Reid,  by  discovering  means  of  transmitting  musical 
sounds,  did  not  anticipate  Bell,  p.  640. 

Patents.— Inventor  first  reducing  to  actual  practlca,  Idea  con- 
ceived hj,  others,  is  entitled  to  patent,  pp.  668,  667. 

Approved  in  Electric  Mfg.  Oo.  v.  Edison,  etc.,  I^ght  Oo.,  61  Fed. 
839,  18  n.  8.  App.  637,  construing  patent  for  improved  electric 
lamp  (afiirming  S.  0.,  67  Fed.  621),  Appleton  v.  Bcaubert,  62  Fed. 
748,  for  method  of  ornamenting  watch-cases;  Fruit-Cleaning  Ca  v. 
Fresno,  etc,  Packing  Co.,  94  Fed.  868,  for  fruit-seeding  machine. 

Patents.—  Mere  conception  of  an  idea  is  not  antldpatioD,  p.  667. 

Approved  in  Electric  Accumulator  Oo.  v.  Julien  Electric  Co.,  88 
Fed.  121,  127,  uncorroborated  testimony  as  to  manufacture  of 
secondary  battery,  insufficient;  Mack  v.  Spencer,  etc,  Mfg.  Co.,  62 
Fed.  821,  as  to  manufacture  of  opera-glass  holder  thirty  years 
previous;  Edison,  etc.  Light  Oo.  v.  Beacon,  etc.  Electric  Co.,  64 
Fed.  698,  evidence  of  anticipation  of  incandescent  light  patent  must 
be  clear;  Oval,  etc.  Dish  Co.  v.  Sandy  Creek,  etc,  Mfg.  Ca,  60 
Fed.  288,  evidence  of  anticipation  of  method  for  making  wooden 
dishes,  held  insufficient;  Dodge  v.  Post  76  Fed«  810,  proof  of  antici- 
pation of  pulley  invention;  Bowers  v.  San  Francisco  Bridge  Co.,  91 
Fed.  409,  impracticable,  prior  dredging  device  is  not  anticipation; 
Lamson  v.  Martin,  169  Mass.  663,  36  N.  E.  80,  conception  of  idea 
for  cash-carrier,  orally  described,  was  not  Invention. 

Patents.— Drawbaugh  did  not  anticipate  Bell  in  discov^ing  art 
of  speech-transmission,  by  means  of  electricity,  p.  667. 

Oorporations.—  Massachusetts  act  authorised  American  Bell  Tele- 
phone Co.,  to  select  name,  and  made  pommonwealth  secretary^ 
eortificate  conclusive  of  corporate  existence,  p.  671. 

PateoKts,— Under  i  4887,  B.  S^  American  patent  is  not  Invalid 
because  date  differs  from  that  la  foreign  patent,  p.  678i 
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Pfttents.^  Fifth  claim  in  Bell's  patent  of  Janoaiy  80^  1877,  was 
not  anticipated  by  Schellen  magnet,  p.  972. 

Mlseellaneons.—  Cited  in  United  States  t.  Bell  TeL  Co^  167  U.  8. 
260,  42  L.  161.  17  &  Gt  818»  affirming  6.  0^  68  Fed.  546,  664,  668, 
569,  560,  561,  570,  33  U.  S.  App.  236,  construing  agreement  to  post- 
pone action  on  patent  nntil  principal  case  decided  (reversing  8.  CL, 
65  Fed.  90);  Richmond  t.  Southern,  etc,  TeL  Co.,  85  Fed.  24,  42 
U.  &  App.  686,  and  Duke  ▼•  Central,  etc.,  TeL  Co^  58  N.  J.  L.  846^ 
21  AtL  461,  11  L.  R.  A.  666,  Eels  ▼.  American,  etc.  Telegraph  Co., 
148  N.  Y.  136,  88  N.  B.  203,  25  L.  R.  A«  642,  and  Quit  etc,  Ry.  t. 
Southwestern  TeL  Co.,  18  Tex.  Cir.  App.  601,  45  S.  W.  152,  on 
point  that  statute  applicable  to  incorporatloii  ot  telegraph  companies 
comprehends  telephone  companies. 


Th«  Oitotiona  in  the  forgoing  annotaticmfl  indnde  aU  from 
the  follawiiig  Beports  and  all  preceding  them  in  eadi  State 


or  aenea; 

u.  s. 17» 

Law.  Bd. 42 

Fed.  Bep. 06 

U.  S.  Ap. 63 

(exeepting  56) 

Ala 110 

Aris. 1 

Ark 66 

CaL  126 

Colo.  25 

Colo.  Ap.  ••••.  12 


Conn. 

Dak 

Del.  PeonewiU. 

Fla, 

Ga,    

Ida 

Ill 

Ind 


71 

6 

1 

89 

107 

, 2 

181 

162 

Ind.  Ap 22 

Iowa    107 

Kans 60 

KanB.  Ap -. 7 

Ky 101 

La.  Ann. 51 

Md 89 

Me 92 

Maae 173 

Mich 117 

Minn.    73 

Mian.  76 

Md.    150 


Mo.  App.  79 

Mont.    82 

Neb. 66 

Nev. 23 

N.H. 67 

N.  J.  Eq 67 

N.  J.L. 62 

N.  M 8 

N.  Y 160 

N.  a  123 


N.  D. 
Ohio  . 
Or.  .. 
Pa.  .. 
R.  L  . 
8.  C. 
S.  D. 


8 
60 
33 
192 
19 
54 
10 


Tenn 102 


Tex 

Tex.  CiT. 
Tex.  Cr. 
Utah   ... 

Vt 

Va.   


92 

19 

38 

18 

70 

96 

Wash .-, 20 


W.  Va,   

Wis 

Wyo 

Am.  Dee.  ... 
Am.  Rep.  . . . 
Am.  St.  Rep. 
L.  R.  A.  . . .  < 


45 

102 

6 

100 

60 

71 

45 


with  duplicate  references  to  the  Beporter  System  and  later 
cases,  including 

Sup.Ct 19  N.  E. 63 

Atl 43  N.  W 80 

Pae.  58  S.  E 33 

So 25  S.W 53 

8-12 


APPENDIX  L 


in  tJxt  Jl^tt^jrrjemje  ^ouvt  of  tlxt  WLnittA  S^Mts. 

OoTOBBB  Term,  1887. 


Obdbbxd^  That  the  first  sabdivision  of  Bale  20  be  amended  so  as  to  read  as 
f oUows : 

Bulb  20— Pbintbd  Abqijicbkts. 

1.  In  all  cases  brought  here  on  writ  of  error,  appeal,  or  otherwise,  the  Court 
will  reoeiye  printed  arguments  without  regard  to  the  number  of  the  case  on  the 
docket,  if  the  counsel  on  both  sides  shall  cnoose  to  submit  the  same  within  the 
first  ninety  dajs  of  the  term;  and,  in  addition,  appeals  from  the  Oourt  of  Claims 
may  be  submitted  by  both  parties  within  thirty  days  after  they  are  docketed, 
but  not  after  the  first  day  of  April;  but  twenty-fiye  copies  of  the  arguments, 
signed  by  attorneys  or  counselors  of  this  Oourt,  must  be  nrst  filed. 

Promulgated  October  81,  1887. 
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Wbdkbbdat,  Jakuabt  4,  1888. 


Appointmbnt  of  Hakshal. 

It  is  ordered  by  the  Oourt  that  the  following  letters  and  order  be  entered  upon 
the  minutes. 

Supreme  Court  of  the  United  States. 

Washington,  Not.  29,  1887. 
My  Dear  Sir : 

As  the  literary  and  historical  labors  upon  which  I  am  engaged  as  a  co-worker 
will  during  the  next  few  years  require  the  whole  of  my  time,  I  herewith  tender 
yoQ  iny  resignation  as  Marshal  oi  the  Supreme  Court  of  the  United  States,  to 
take  effect  on  the  —  day  of  December  next. 

In  seyering  my  official  relations  with  the  Court,  I  desire  to  convey  to  yourself 
and  all  its  members  my  warm  appreciation  of  their  personal  friendship  and  kiud> 
neM  during  the  whole  of  my  fifteen  years'  seryice. 

Sincerely  Yours, 
Chief  Justice  Waitb.  J  no.  6.  Nioolat. 

Supreme  Court  of  the  United  States. 

Washington,  Dec.  5,  1887. 
My  Dear  Mr.  Nicolay : 

I  found  no  conyenient  opportunity  of  communicating  to  the  other  Judges  the 
contents  of  your  letter  of  tne  29th  uUo.,  resigning  the  office  of  Marshal  of  the 
Supreme  Court,  until  we  met  in  conference  iMt  Saturday. 

knowing  as  we  do  the  great  importance  of  the  literary  and  historical  work  in 
which  you  are  ennffed,  and  its  constant  demands  on  your  time,  we  haye  not  fell 
at  liberty  to  withnoTd  our  acceptance  of  a  resignation  tendered  on  that  account, 
1S»  U.  8.  lOO; 


Appbbdtx  n. 

but  mnst  ask  you  to  allow  us  to  fix  the  31st  of  this  month  as  the  dsie  of  your 
retirement,  rather  than  a  day  which  is  earlier. 

You  will  take  with  you  when  you  leaye  us  the  best  wishes  of  every  one  of  the 
Judges,  and  we  shall  all  remember  with  gratitude  your  faithful  attention  to  the 
duties  of  your  office  and  your  many  acts  of  personal  kindness. 

Necessariljr  my  intercourse  with  you  has  been  closer  than  that  of  most  of  the 
JudseSy  and  it  has  always  been  to  me  of  the  most  agreeable  kind. 

I  naye  relied  on  you  implicitly  in  dl  that  pertamed  to  the  administration  of 
your  office,  and  have  never  found  my  confidence  misplaced  in  any  particular. 

Your  accounts  have  all  been  scrupulously  exact  and  in  the  highest  degree 
satisfactory.  I  shall  part  from  you  officially  with  sincere  regret,  but  with  the 
hope  that  our  personal  relations  may  continue  to  be  in  the  future  what  they 
have  always  been  in  the  past 

Very  Sincerely  Yours, 

JoHK  G.  NiooLAY,  Esq.  M.  B.  Waixb. 

Obdbb. 

It  is  ordered  by  the  Oourt,  that  John  Montgomery  Wright  be,  and  he  is  here- 
by, appointed  Marshal  of  this  Court,  in  place  of  John  G.  fTicolay,  resigned. 

Mr.  Wright  thereupon  took  the  following  oath,  presented  a  bond  in  the  penal 
sum  of  twenty  thousand  dollars,  as  required  by  law,  which  was  approved,  and 
entered  upon  the  duties  of  his  office: 

I,  John  Montgomery  Wright,  do  solemnly  swear,  that  I  will  faithfully  execute 
all  lawful  precepts  directed  to  the  Marshal  of  the  Supreme  Oourt  of  tHe  United 
States,  and  true  returns  make,  and  in  all  things  well  and  truly  and  withoat 
malice  or  partiality  perform  the  duties  of  the  office  of  Marshal  of  the  Supreme 
Oourt  of  the  United  States  during  my  continuance  in  said  office.     So  help  me  G^d. 

JOHK  MoinXiOMSBY  W&IOHT. 

Bubscribed  and  sworn  to  before  me,  this ) 
fourth  day  of  January,  A.  D.  1888.  f 

James  H.  McEenket, 

Clerk,  Supreme  Court,  U.  & 
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Order. 

There  having  been  an  Associate  Justice  of  this  Court  appointed  since  the  com- 
mencement of  this  term,  it  is  ordered  that  the  following  allotment  be  made  of 
the  Chief  Justice  and  Associate  Justices  of  said  Court  among  the  Circuita, 
agreeably  to  the  Act  of  Congress  in  such  cases  made  and  provided,  and  that  such 
allotment  be  entered  of  record,  viz. : 

For  the  First  Circuit,  Horace  Gray,  Associate  Justice. 

For  the  Second  Circuit,  Samuel  Blatchford,  Associate  Justice. 

For  the  Third  Circuit,  Joseph  P.  Bradley,  Associate  Justice. 

For  the  Fourth  Circuit,  Morrison  R  Waite,  Chief  Justice. 

For  the  Fifth  Circuit,  Lucius  Q.  C.  Lamar,  Associate  Justice, 

For  the  Sixth  Circuit,  Stanley  Matthews,  Associate  Justice. 

For  the  Seventh  Circuit,  John  M.  Harlan,  Associate  Justice. 

For  the  Eighth  Circuit,  Samuel  F.  Miller,  Associate  Justice. 

For  the  Ninth  Circuit,  Stephen  J.  Field,  Associate  Justice. 

January  23,  1888. 
1008  ^^  ^-  ^ 
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|tt  "^tmovmm. 

WILLIAM  BUENHAM  WOODS,  LL.  D. 

Died  I^at  14.  1887.* 


PttOGBRDDVOS  OF  THB  BENCH  AND  BaR  OF  THB  UlUTSD  StATBB  SuFBEHB  COUBT. 


THB  Bar  of  the  Supreme  Court  of  the  United 
States  and  the  offlcere  of  the  Court  met  in 
the  Court  Room  in  the  Capitol,  Washington,  on 
Monday.  May  16, 1887,  at  12.80  o'clock,  to  pay 
respect  to  the  memoiy  of  the  late  Mr,  Justice 
Woods. 

On  motion,  Hon.  Samuel  F.  Phillipb  was 
appointed  Chairman,  taxd  Mr.  Jaicbs  H. 
MoKsMSBT,  Secretary. 

Mr.  WzLUAM  A  Maubt  offered  the  follow- 


ing: 
Jie$oit 


Ited,  That  a  committee  of  ten  members 
he  appointed  br  the  Chairman  to  prepare  and 
report  on  the  day  named  in  the  followinff  reso- 
hitioQ  a  fitting  expression  of  the  public  loss 
caused  by  the  death  of  Williah  Bubhham 
Woods,  late  a  Justice  of  the  Supreme  Court  of 
the  United  States. 

Bemdved,  That  when  this  meeting  adjourns  it 
shal]  be  to  resssemble  in  this  chamber  at  12.80 
o'dock  in  the  afternoon  of  the  first  day  of  the 
next  term  of  the  Supreme  Court  of  the  United 
States. 

The  resolutions  being  agreed  to,  the  Chair- 
man appointed  the  conunittee,  as  follows,  viz : 

OofMnitte$, 

Wm.  a  Maubt,  A  G.  Riddle, 

J.  0.  B.  Datib,  G.  a  Jsneb, 

a  S.  Henxlb,  W.  D.  Dayidgb, 

J.  K.  McCaxmoe,  Nathakiel  Wzlboe, 

J.  HUBLET  ASHfOK,     EnOOH  TOTTEN. 


The  meeting  then  adjourned  to  the  time  and 
place  designated  in  the  resolutions. 

OOTOBEB  10, 1887. 

On  taking  the  chair,  Mr.  Phillips  sddressed 
the  meeting  as  follows: 

GERTLEMEIf  OF  THB  SUPBEMB  CoUBT  BAB: 

We  are  now  to  resume  and  conclude  pro- 
ceedings begun  at  the  very  close  of  the  last 
tenn,  upon  the  lamented  occasion  of  the  death 
of  Mr,  JuiHee  Woods. 

In  calling  this  meeting  to  order,  I  may  not 
pmume  to  anticipate  the  exact  terms  in  whidi 
It  shall  be  pleased  to  record  its  Judgment  of  the 
character  and  senrices  of  our  dlistinguished 
brother. 

The  largeness  of  the  attendance  here,  how- 
erer,  says  plai^  that  in  your  view  the  career 
of  Mr,  Justice  Woods  does  honor  to  the  coun- 

•For  blofraphloal  tketoh  of  Judoe  Woods*  Ufe 
•ae  YoL  1,  Incest  United  Statee  Supreme  Court 
Bepoits.  bjr  the  Unrjren*  Oo-op.  Pub.  Oo. 

IMU.S. 


tiY  and  to  the  profession;  that  the  high  offloec 
which  with  gradually  ascending  steps  He  at- 
tained were  fairly  obtfuned  and  fiuy  discharged: 
and  that  he  went  out  of  this  room  and  laia 
aside  his  robes,  dear  in  all. 

Nor  is  it  too  much  to  add  that  the  life  thus 
ended  was  true  to  all  duties,  whether  in  the 
domestic  circle  or  in  the  social — ^as  citizen  or 
as  man.  It  is  a  life  Justly  entitled  to  the  sen- 
tence. Well  donel  and  becomes  an  example  for 
all  who  hereafter  are  to  enter  upon  the  labors 
and  look  up  to  the  rewards  of  the  law. 

On  motion  of  Mr.  A.  Q.  Riddle,  the  follow- 
ing-named gentlemen  were  added  to  the  Com- 
mittee on  B^lutions:  Mr.  Thomas  J.  SEHMEa, 
Mr.  AlfbedQoldthwaite,  Mr.  Yah  H.  Mah- 

BINO. 

The  committee  thereupon  retired,  and,  on 
returning,  reported  through  Mr.  William  A. 
Mauby  the  following  resolutions  for  adoption: 

• 
Beeolutiani, 

The  Bar  of  the  Supreme  Court  of  the  United 
States  and  Officers  of  the  Court  have  come  to- 
gether for  the  purpose  of  showing  their  respect 
for  the  memoiy  of  the  late  Mr,  JuiOee  Woods, 
in  whose  honorable  and  useful  life  they  see 
much  that  deserves  to  be  remembered,  and  to 
be  held  up  for  the  imitation  of  his  countrymen. 

Looking  back  to  the  beginning  of  Ids  career, 
when  he  entered  the  bar  at  Newark,  Ohio,  ana 
tracing  him  down  the  stream  of  time,  we  find 
at  every  point  the  evidence  of  a  character  in- 
tensely devoted  to  duty. 

There  existed  in  this  departed  Judge  an  un- 
common union  of  patience,  moderation,  and 
determination,  which  had  much  attracted  pub- 
lic attention  before  his  accession  to  the  bench. 
This  feature  of  his  character  became  very 
marked  in  the  Legislature  of  Ohio  in  1861,where 
he  displayed  great  firmness  and  independence, 
in  the  face oicensure  and  even  suspicion— eo 
blinded  by  paadoa  was  reason— iik  contending 
for  the  things  that  made  for  peace,  and  in  re- 
sisting the  Moption  of  war  measures,  so  long  as 
it  was  possible  to  hope  for  good  from  a  policy 
of  conciliation. 

But  when  the  die  of  war  was  cast,  be  hesitat- 
ed not  a  moment  as  to  the  course  he  would  pur 
sue,  and  his  strong  patriotic  speech  in  the  Leg- 
islature in  favor  of  taking  up  arms  in  defense 
ci  the  Union  has  become  historic  already. 

This  speech   he  emphasized  l^  promptly 
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drawiDff  hii  sword,  which  he  did  not  sheathe 
uuUl  alter  peace  had  been  firmly  established. 
UBs  career  in  the  army  was  distinguished,  and, 
as  was  to  be  expected  in  so  earnest  and  sterling 
a  character,  he  was  always  at  the  front  and 
took  part  in  a  number  of  pitched  battles. 

He  was  made  a  full  Brigadier-General  on  the 
recommendation  of  Qenmls  Grant,  Sherman 
and  Logan,  and  afterwards  received  the  brevet 
of  Major-General  for  gallant  and  meritortous 
serrices.  It  was  in  Alabama  that  General 
WooDft  was  mustered  out  of  service,  and  there 
he  determined  to  take  up  his  abode  and  engage 
in  cotton  phinting  in  contonction  with  the  law 
That  he  soon  commended  himself  in  no  small 
degree  to  the  people  among  whom  he  had  cast 
his  kyt  is  evident  by  the  fact  that  in  1868  he 
was  elected  the  chancellor  of  the  district  in 
which  he  lived. 

To  the  duties  of  that  position  he  dedicated 
himself  with  such  ability,  assiduity,  and  single- 
nesl  of  purpose,  that  by  the  f  ollowmg  year  the 
distinction  be  had  already  atteined  as  chancel- 
lor formed  one  of  the  strongest  munds  on 
which  lie  was  appointed  the  Circuit  Judge  of 
the  Fifth  JudidalDistrict  of  the  United  States, 
an  ofHce  which  Congress  had  just  created.  That 
he  administered  the  duties  of  his  new  office, 
sometimes  most  delicate  and  perplexing,  owing 
to  the  disturbed  political  condinon  of  parts  of 
his  circuit,  to  the  satisfaction  of  all,  £b  estab- 
lished l^  dl>undant  testimony;  and  an  exami- 
nation of  the  four  volumes  of  his  reports  of 
cases  decided  in  his  circuit  will  show  the  learn- 
ing, the  fidelity;  and  the  ability  he  brought  to 
the  discharge  of  his  duties  both  as  CircuitJudge 
and  Circuit  Justice. 

The  words  of  the  Chief  Justice  of  Georgia 
as  presiding  officer  at  a  banquet  given  to  Jwigt 
Woods  at  Atlanta  by  the  Mir,  on  the  occasion 
of  his  removing  from  that  city,  to  which  he 
had  changed  his  residence  some  years  before, 
ta  the  soM  of  the  National  Government  to  take 
his  place  on  the  bench  of  the  Supreme  Court 
of  the  United  States,  would  be  a  proud  epitaph 
an  his  tomb.  . 

Referring  to  Judge  Woods,  Ohitf  JiuHee 
Jackbos  stud:  "We  are  proud  of  him  because 
he  is  identified  with  us,  and  while  serving  as  a 
Judge  in  our  midst  has  known  nothing  but  the 
law,  and  been  loyal  to  nothing  but  &e  law." 

It  may  be  truly  said  that  as  a  Judge  of  the 
Supreme  Court  of  the  United  States  he  exhib- 
ited great  ability  and  a  most  pndseworthy  in- 
dust^,  and  that  he  possessed  in  a  high  degree 
the  invaluable  Judicial  quality  of  attentiveness 
to  the  aiguments  at  the  bar. 

Of  this  departed,  able,  upright  Judge  we  be- 
lieve it  can  be  truly  said  that  he  never  delayed 
Justice  to  any  man. 

Besotved,  (1)  That  the  Bar  of  the  Supreme 
Court  of  the  United  States  and  the  officers  of 
the  Court  are  profoundly  sensible  of  the  loss 
that  has  been  sustained  hi  the  death  of  Wtl- 
LiAM  BuRRHAM  WooDs.who  has  illustrated  his 
country  as  patriot,  citizen,  soldier,  and  Jurist. 

(2)  That  we  tender  the  family  of  the  deceased 
the  assurances  of  our  sincere  sympathy. 

(3)  That  the  Chairman  he,  and  he  is  hereby, 
requested  to  transmit  a  copy  of  these  proceed- 
ings to  the  Attorney-General  of  the  United 
States  with  the  request  to  present  the  same  to 
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the  Supreme  Court  of  the  United  Slitea  for 
such  action  thereon  as  fe  usual  and  proper  &> 
oordinff  to  the  course  of  the  Court. 

(4)  Tliat  the  Chairman  be,  and  he  Is  berelyy, 
requested  to  transmit  an  engrooed  oopy  of  ^eaa 
proceedings  to  the  family  of  the  deceased. 

Rbicabxs  or  Mb.  Wzllzak  A.  Maust. 

I  am  sureLMr.  Ohalrman,  thatall  who  knew 
Mr.  JuiHee  Woods  must  share  the  feeling  with 
me  that  this  occasion  should  be  madepr(»ltable 
by  recalling  and  dwelling  upon  the  things  in  his 
career  that  deserve  to  be  ronembered. 

Sir,  his  fellow-countiymen  of  sH  profeastons 
and  calling  would  do  well  to  bear  in  mind 
that  his  eminent  success  was  in  great  part  due 
to  his  spotless  character  and  single-hearted 
dedication  to  duty;  to  the  fact  that  to  him 
nothing  was  irksome  or  to  be  n^lected  that  lay 
in  the  path  of  duty;  that  duty  in  all  circum- 
stances and  all  conditions  was  to  be  followed 
rather  than  life.    Sudi  was  his  religion. 

When  this  is  said  it  is  already  said  that  ba 
was  true  in  every  relation  he  hM  to  the  Be> 

Sublic;  that  the  ermine  she  placed  on  his  abool- 
ers  was  laid  down  without  spot  or  blemWi; 
that  as  a  soldier  he  defended  her  fiag  on  many 
a  bloody  field;  that  when  peace  came  he  waa 
as  prompt  to  beat  his  swoni  into  a  idowshara 
as  he  had  been  to  draw  it  frcnn  the  scabbard. 

To  hisksting  honor  be  it  said,  that  his  flrrt 
and  guiding  pnnciple  of  action  as  a  Judge  and 
JusUceof  ttie  Fifth  Circuit  was  to  win  h&ck 
the  estrangement  and  alienated  aflectftona  of 
the  people  of  that  quarter  of  the  Union  by 
proving  that  his  sole  mission  among  them  waa 
to  administer  JutfUce  without  fear  or  favor,  to 
the  rich  and  ttkt  poor  alike.  Permit  me,  sir,  to 
read  his  noble  words  upon  that  interesting  oc- 
casion referred  to  in  the  report  of  the  commit- 
tee  when  the  Chief  Justice  of  the  State  of 
Georgia  indulged  in  a  strain  of  eulogium  that 
was  as  honorable  to  him  aa  to  our  deceeaed 
friend  to  whom  it  was  addressed.  It  was  In 
to  these  allusions  to  himself  that  J'mdg§ 
ooDS  gave  expression  to  the  sentiments  I 
now  read: 

One  word  on  another  subject:  Since  I  have 
sat  upon  the  Federal  Bendi  in  this  drooit  I 
have  Kept  one  thing  steadfly  in  view,  and  timX 
was  so  to  administer  the  law  as  to  encourage 
the  sentiment  that  the  courts  of  the  United 
States  were  not  courts  of  a  foreign  JuriadicCioD, 
but  courts  which  belonged  to  tte  people  of  the 
districts  in  which  thev  were  helo,  in  oommon 
with  all  the  peoples  of  the  Umted  States,  not 
organized  to  oppress,  but  to  protect  Uiem  In 
their  rights  ana  mete  out  even-handed  Justioe 
to  all  classes. 

I  hope  to  see  this  sentiment  grow.  I  doal 
want  tne  Federal  Courts  to  be  looked  upon  aa 
engines  of  oppression,  organised  at  Wastdnc- 
ton  by  an  alien  govenunent,bnt  courts  to  whkSi 
the  people  may  confidently  turn  for  faimeas. 
Justice,  and  the  impartial  administratkm  of 
their  own  laws,  both  State  and  national— conrta 
held  by  their  own  fellow-citixens  for  the  bene- 
fit and  protection  of  all  tiie  peoi^  of  all  the 
States  or  a  oommon  country. 

It  is  proper  to  sav  that  on  the  same  oocaaioB 
another  Judge  of  the  State  of  Georgia  duunae- 
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terind  JMigt  Woom  u  "eminently  a  working 

Tbftt  he  micceeded  well  In  impreulng  him- 
aelf  favorably  on  the  people  of  AlaUiin*  U 
shown  by  the  trlhnte  paid  to  hia  menuoy  at  the 
meetInK  of  the  bat  held  In  Uonlsomery,  where 
It  U  mA,  after  apnUng  in  blgfi  teima  of  hla 
abUl^aaaJiidge,  "hewaaalwaya  wdcraaeto 
oar  tibinea  and  flraddes.  and  there  by  hla  con- 
duct and  bearing  endeared  bloweU  to  our  beaita 
and  pnT«d  himself  In  eyeiy  relation  a  eenUe- 
man;  sad  In  hb  death  we  mourn  not  only  the 
loos  of  an  able,  Jut,  and  upright  Jodn,  but 
tbatof  one  whom  weloredto  esteem  sniend." 

It  I*  flt  to  be  recalled  sttbU  time  that  he  was 
deemed  worthy  of  (beboDorirfvaledlctoriBnof 
hi*  dsM  at  Tale  OoIIms;  and  that  to  the  year 
18S7  be  waa  speaker  <»  the  popular  bnutdi  of 
the  Lcsislature  of  Ohla   He  was  Indeed  a  lead- 


make  unanimous  the  vote  to  put  uie  State  oo  a 
proper  military  footing.  As  said  a  member  of 
the  Licking  Conaty  Bar,  referring  to  tbe  part 
Jvdot  Woods  took  in  tbis  menuvsble  and  ex- 


GoTeromest  and  ttia  Inlegritr  of  the  nation. " 

There  was  in  Mr,  Jvtlk$  Woods  a  comUoa- 
tlon  of  prudence  In  cotuisel  and  lntre[ddlty  In 
■ctloo  which  Is  not  often  seen  ia  the  mdm  char- 
acter; for,  as  the  andent  historian  says,  Haddi? 
Is  usually  tbe  outcome  of  caution,  and  rashncsa 
of  daring.  But  as  thst  hlstorisn  also  said  of 
sBotber,  so  may  we  saj  of  our  deceased  Mead. 
"Ae  asM,  piod  MIeatimum  invrimii  tit,  «t 
prelio  ttrenuvt  trtUtt  tomM  emtuio. 

There  wss  a  tnsnllnea,  a  dncerity,  a  dtMC^ 

ness,  snd  an  abhorrence  of  cant   "* '" 

about  him  that  marked  him  as 
acter  and  "  mve  assurance  of  l 

It  csUDOt  be  said  of  him,  as  a  Judge,  that 
he  "  met  the  cause  half  way"  or  gave  occasion 
to  a  partr  to  say  "  his  counsel  or  proofs  were 
not  heard,"  for  bii  bearing  on  the  Judgnient- 
seat  was  marksd  by  the  strictest  attendon  to 
tbe  aigtinients  of  the  bar.  He  possessed  in  an 
eminent  d«ree  that  "patience  and  gratlty  In 
bearing"  wucb  Lord  Bacon  tells  us  U  "  sn  r* 
sentlal  part  of  Justice."  Hewasnot  "anoTi_ 
speaking  Judge,"  nor  flnt  to  find  what  he 
might  have  beaid,  tn  due  time,  from  tbe  bar. 
His  nice  sense  of  tbe  pnmrleliet  of  hU  office 
saved  him  from  all  these  Memtohea. 

He  hsd  a  decided  aptitude  for  the  law  of 
palenla.and  was  f  elidlous  In  describing  sll  sorts 
of  mechanical  contrivances. 

An  examination  of  the  reports  of  tbe  Su- 
preme Court  will  show  that  he  bore  hts  fair 
share  of  tbe  labon  of  that  tribunal,  which  Is 
alone  sufBdent  to  proTe  that  be  was  fitted  for 
tbe  podiion  he  held. 

It  was  by  meiU  and  not  by  favor  that  he  won 
distfncllon  as  a  soldier  and  a  Judge. 

Mr.  Cb^rmad,  I  b(M  In  my  hand  a  nam  of 
the  brief  remarks  of  Mr.  W.  A.  King,  a  life- 
long friend  of  JO-.  JtuUee  Woooa,  made  at  a 
meetlnc  of  tbe  Licking  Connty  Bar  Assoda- 
tkm  a  few  days  after  bb  death,  and  I  deem  It 
■  duty  I  owe  to  hii  memory  to  conclude  at  tb Is 
point  what  I  bare  to  say,  and  read  tbe  faithful 
portraitore  dnwn  by  tbe  baitd  of  one  who 
knew  the  deceased  so  long  and  eo  welL 
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Hr.  Ckairiux;  Vyacqoafntance  with  tbe 
late  JvUiei  Woona  extended  over  tbe  greater 
part  of  my  UfO;  but  tor  a  number  of  yean  it 
was  my  iffivHege  to  be  assodaMd  wHb  bim  In 

1 — I ^^  upon  the  most  indmale  terms  of 

rriesdsulp.  Itberefoiedeeplylament 
with  yon,  to-day.  tbe  lose  whkh  tbe  country 
*- ---"-  thed -—^  *' ■ -- 


has  suffered  in  u 


I  death  of  an  KUisent  ddzen. 


bereavement  over  the  lose  of  a  valued  and  llf^ 
long  friend. 

'%y  menioriee  of  i/tu^  Woods  are  all  of  tha 
happiest  character.  Duringonrlongacqualnt- 
anceand  association  together  I  cannot  now  re- 
call one  nnUndword  or  act  from  blm;  he  was 
ever  to  me  tbe  same  genial,  agreeable,  and  com- 
panionable man, 

''As  a  lawyer  JvtUee  Woods  was  distln- 
_    abed  for  the  aocnncy,  as  well  as  fot  the  ex- 
tent, of  his  learning.    He  also 
tured  literary  taste,  and  was  fi 
great  cissrics  of  onr  langnag 
many  rare  qualities,  however, 
whldi,  next  to  his  high  charac 
worth  as  a  man,  impreesed  n 
othen.    One  of  these  was  a  hi 
bonorabte  ambhlon  to  excd  In 
dertook,  wbldi  controlled  hli 
tbe  other  waa  a  Ureleas  Industry,  snd  close  ap- 
plkatloi  to  study,  to  tboiousbly  qualifr  hlm- 
sdf  for  any  and  every  podtlon,  either  In  pri- 
—"  at  pubUo  life,  to  which  be  aspired,    llieae 
traits  of  diaracter  wen  displayed  by  blm 
very  early  In  life.    After  qtradlng  three  years 
In  study  at  Western  Reserve  Oouu;e,  In  this 
State,  &,  without  dlffleulty,  entered  tbe  senior 

-' Tale,  when  he  Immediately  took  blgta 

I  a  scholar;  a  rare  achievement  Indeed, 
e  reflect  how  dlfflcnlt  it  i 
miaalon  to  tlM  drst  class  in  that  vi 
of  learning. 

"  As  another  illustration,  I  remember  his 
dectlon  to  the  Legislature  of  this  Btate,  ueariy 
thirty  yeara  ago.    After  bis  election  he  resolved 


gave  his  attention  to  tbe  study  of  pariiamen- 
tary  law,  tbe  Intricaciee  of  which  he  so  thor- 
oughly mastered  In  a  short  time,  that  when  he 


capable,  and  brilliant  predding  offlcen  that  that 
body  has  ever  bad.  Before  the  explntion  ot 
his  term  of  offlcn  the  great  dvU  war  was  be- 
gun, which  so  deeidy  rtirred  fhe  patriotic  im- 
pnlKS  of  his  heart  Ibat  he  deterndned  at  ones 
to  rellre  from  his  podlloa  In  dvfl  life,  go  to 
tbe  froot,  and  battle  tot  our  country  and  her 
flag.  With  all  the  ardor  of  his  nature  he  threw 
himself  Into  bis  new  calling,  and  io  a  abort 
time  bad  so  mastered  tbe  srt  and  sdence  of 
war  (hat,  from  the  very  Orst,  lie  became  con- 
s^cnousasanaccomidished  and  gallant  soldier. 
He  partldpated  in  eveir  battle  of  Importance 
from  Fori  DonelsoD  to  vickiburg,  from  Chat- 
Isnooga  to  Atlanta,  and  from  "Sherman's 
Uarch  to  the  Sea"  to  Washington.  In  lalklng 
with  a  comrade  of  Oesenl  Woona  after  the 
war,  be  told  me  that  tbe  men  under  bis  com- 
mand at  flnt  regarded  blm  as  a  severe  and  loo 
strid  dlsdpUnarlan;  but  when  they  got  Into 
their  Orst  battle  they  realised  tbe  value  of  this 
strict  dlsdplloe  ana  wsn  fllled  with  admlra- 
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tion  for  their  gallant  commander,  who  was  al- 
ways in  the  thickest  of  the  fight  and  never 
failed  them  in  the  hour  of  danger. 

''After  the  close  of  the  war,  G^eneral  Woods 
was  appointed  Circuit  Judge  of  the  United  States 
for  the  five  Gulf  States,  a  most  trjrlng  position 
for  a  northern  man,  and  especially  for  one  who 
had  so  recently  heen  engaged  in  making  war 
upon  them;  and  it  reflects  the  greatest  credit 
and  honor  upon  his  high  character  as  a  man, 
and  his  ability  as  a  jurist,  that  he  at  once  won 
the  confidence  and  esteem  of  the  most  extreme 
men  who  fought  on  the  other  side.  Of  the 
many  high  encomiums  paid  him  by  the  south- 
em  press  and  bar  at  the  time,  I  reoUl  one  from 
the  Mobile  Begister,  then  edited  by  John  For- 
syth, an  extreme  soutiiem  man,  who,  after 
praisins  Judoe  Woods  for  his  ability  as  a  law- 
yer and  his  impartiality  as  a  judge,  remarked 
that  President  Grant  must  certainiy  have  made 
a  mistake  in  selecting  Judge  Woods  for  this 
position,  as  he  could  not  believe  that  the  Presi- 
dent ever  intended  to  confer  so  great  a  favor 
upon  the  southern  people;  and  after  his  ele- 
vaUon  to  the  Supreme  Court,  Justice  Woods 
was  assiened  to  his  old  circuit  by  the  expressed 
wish  and  at  the  earnest  request  of  the  leading 
members  of  the  bar  of  those  States  where  he 
had  already  spent  twelve  of  the  best  jer^  of 
his  busy  life.  v 

**  Thus  we  have  seen  that  our  distinguished 
brother  and  friend  has  adorned  every  position 
which  he  has  held  in  public  life,  whether  as 
statesman,  jurist,  or  soldier,  and  has  reflected 
honor  upon  himself,  upon  us,  his  brethren  of 
the  Bar,  and  upon  this  dty,  the  place  of  hJs 
birth. 

"I  now  move,  Mr.  Chairman,  that  his  honor 
Judge  Irvine  be  requested  to  adjourn  Court 
when  it  convenes  this  afternoon,  out  of  respect 
for  the  memory  of  our  deceased  brother,  and 
that  we  attend  his  funeral  in  a  body." 

(The  meeting  was  also  addressed  by  Messrs. 
A.  G.  Biddle,  and  Thomas  J.  Semmes.) 


SUPREME    COURT   OF  THE    UNTTBD 

STATES. 

NoyBMBSB  7,  1887. 

Ptcsent:  The  Hon.  Mobbibon  R.  Waitb, 

OklrfJutties; 
HoH.  Saicusl  F.  Millbb, 
Hon.  Stephen  J.  Field, 
Hon.  Joseph  P.  Bradlet, 
Hon.  John  M.  Hablan, 
Hon.  Stanley  Matthews, 
Hon.  Samuel  Blatchfobd, 
Hon.  Hobage  Gray, 

AMeodateJuitieee, 

The  Attorney-General  addressed  the  Court  as 
follows: 

May  itpieaie  the  Court: 

I  have  been  requested  by  the  Bar  and  Officers 
of  this  Court  to  present  resolutions,  recently 
adopted  by  them,  expressive  of  their  estimate 
of  the  life,  character,  and  services  of  the  late 
Mr.  Justiee  Woods  and  their  sorrow  at  his 
death,  for  such  action  as  the  court  may  see  fit 
to  take  as  to  them. 

In  performing  this  duty  I  wish  to  add  a  few 
words,  and  they  need  be  but  few,  for  the  leso- 
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lutions  themselves  speak  so  distinctly  and  in 
terms  so  strong  of  the  true  character  of  our  de- 
parted friend,  there  is  litUe  room  fat  anything 
more  to  be  said. 

I  knew  Judge  Woods  weD  and  somewhat 
intimately,  from  the  time  he  came  upon  this 
Bench,  fresh  and  vigorous  from  a  field  of  vast 
labor  and  responsibuity,  second  only  to  the  one 
he  entered  upon  here. 

His  work  on  the  Circuit  had  been  onerooa 
and  exacting,  indeed  often  perplexing  and 
harassing,  for  during  much  of  that  time  "even 
peace  was  full  of  horrors.'* 

He  came  here  from  that  labor  well  prepared 
and  ready  for  the  great  task  that  lay  before 
him. 

Manfully  and  conscientiously  did  headdress 
himself  to  it,  and  I  now  say,  what  I  have  often 
said  before  of  him,  never  did  I  see  one  g^ow 
and  develop  in  the  reports  of  this  Court  noore 
rapidly  and  more  deddedly  than  he,  and  his 
portion  of  the  work,  from  the  time  he  took  his 
seat,  January,  1881,  was  a  full  share  with  the 
other  members  of  the  Court.  Coming  to  this 
Court  at  an  age  young  enough  to  add  to  his  al- 
ready extensive  knowledge,  lie  did  not  fail  t» 
do  so,  with  all  the  aid  that  ener^,  industry, 
and  painstaking  research  could  bnng  hinL 

He  wrote  and  delivered  for  the  time  he  was 
here,  a  period  of  not  ^uite  five  years  and  a  half, 
one  hundred  and  sixty-three  opinions.  Mr. 
Justiee  Curtis — ^and  the  country  knows  well  his 
wonderful  ability  as  a  lawyer— for  about  the 
same  lenp:th  of  ume  wrote  and  delivered  fifty- 
one  opimons.  The  reference  is  not  made  for 
comparison  or  contrast  of  the  merits  of  the  two 
Judges,  but  to  show  that  as  great  and  demand- 
ing as  the  work  here  has  grown  since  the  time 
of  Mr.  Justiee  Curtis,  iff*.  Justiee  Woods  was 
equal  to  the  calls  upon  him. 

1  wish  to  speak  of  another  diaracterisdc  of 
Mr.  Justiee  Woods  as  a  Judge. 

He  was  one  of  the  best  lineners  I  ever  saw  in 
any  court;  he  seemed  never  to  tire  or  grow 
weary  in  the  progress  of  a  case,  and  appwed 
to  hear  every  word  uttered,  and  to  CKiserve 
everything  aone.  He  illustrated  ver^  faOj 
what  Pliny,  speaking  of  himself  in  his  letter  t» 
Arrianus,  saia:  'Tor  my  own  part,  whoiever 
I  have  to  hear  a  case  I  give  the  greatest  amoont 
of  time  which  any  counsel  aus.  •  •  •  The 
very  first  duty  which  a  lodge  owes  to  hJs  posi- 
tion is  to  have  that  patience  which  oonstitates 
an  important  part  of  justice.  Even  soperfln- 
ous  matter  had  better  be  brought  forwara  than 
any  really  necessary  point  be  omitted." 

That  patience  here  referred  to  marked  the 
bearing  of  Judge  Woods  upon  the  bench  to 
the  fullest  extent,  and  it  was  manifest  to  all. 
In  his  other  relations  of  life,  all  bear  testimony 
that  he  was  kind,  upright,  affable  and  gener- 
ous, yet  firm  and  true  to  purpose,  and  that  he 
adjusted  his  accounts  with  sqdety  as  fnlly  as 
he  paid  his  debts  to  the  hi^  profession  of 
which  he  was  so  honorable  a  member. 

With  a  kind  and  sincere  regard  for  the  mem- 
ory of  one  of  your  number  now  no  more,  I  ask 
that  the  resolutions  be  spread  upon  the  records 
of  the  Court  as  9k  truthful  testimonial  to  his 
worth. 

After  the  reading  of  the  resc^utionsJfr.  Cki^ 
Justiee  Waiie  ssM: 
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We  are  imtefol  to  the  Bar  for  tliie  tribute 
to  the  memoiy  of  oar  late  aasociate. 

What  has  heen  said  la  no  more  than  is  Jnst, 
and  it  meets  oar  hearty  approvaL 

Mr.  Juti%e$  Woods  was  taken  from  as  in  the 
midst  of  his  osefulness,  but  the  record  of  his 
Judicial  life  as  Chancellor  for  the  Middle  Divis- 
ion of  Alabama,  as  Circuit  Judge  for  the  Fifth 
Judicial  Chxmit  of  the  United  States,  and  as 
an  Associate  Justice  of  this  Court,  extends 
OTer  a  period  of  nearly  twenty  years  of  the 
most  actiye  service. 

Very  soon  after  he  took  hisseat  on  the  Bench 
of  the  dicuit  Court  he  was  compelled  to  deal 
with  questions  of  the  highest  Importance 
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novel  in  their  character,  and  applicable  to  a  new 
order  of  things  among  those  whose  rights  were 
involved.  How  weU  he  met  them,  and  with  what 
ability  he  exercised  the  duties  of  his  office,  is 
shown  by  the  reports  of  his  judraients  and  by 
the  esteem  in  which  he  was  held  by  all  through* 
out  the  entire  field  of  his  labors. 

He  brought  to  this  Court  a  large  Judicial  ex- 
perience, and  from  the  beginning  he  was  zeal- 
ous in  his  work  and  faithful  to  every  duty.  He 
was  an  upright  man  and  a  Just  Judse. 

The  resolutions  of  the  Mr  and  the  remarks 
of  the  Attomey-Ckneral  in  presenting  them  will 
be  entered  on  the  records  of  the  Court. 
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Obdbi 

It  is  ordered  that  the  following  allotment  be  made  of  the  Aasooiate  Jostioee 
of  this  Oonrt  among  the  Oircuits,  agreeably  to  the  Act  of  Oongress  in  such 
made  and  provided,  and  that  such  allotment  be  entered  of  record,  yiz. : 


For  the  First  Oircnit, 
For  the  Second  Circuit, 
For  the  Third  Oircoit, 
.For  the  Fourth  Oircnit, 
For  the  Fifth  Oircnit, 
For  the  Sixth  Circuit, 
For  the  Seventh  Oinpuit, 
For  the  Eighth  Circuit, 
For  the  Ninth  Circuit, 

April  2,  188& 


HOBAOB  ObAT, 

Samubl  Blatchpobd, 

JOSBPH  p.  BbADLBT, 

JoHK  M.  Hablak, 
Luoius  Q.  C.  Lakab, 
Staklby  Matthbws, 
JoHK  M.  Hablak, 
Samuel  F.  Millbb, 

SiBPHBV  J.  FiBLD, 


Associate  Justice. 
Associate  Justice. 
Associate  Justice. 
Associate  Justice. 
Associate  Justice. 
Associate  Justice. 
Associate  Justice. 
Associate  Justice. 
Associate 
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HOBBISON  BEMIOK  WAITE,  LL.  D. 
•DiBD  Maboh  28,  1888. 


PBOOBBDIHGa  OF  THB  BkHOH  AHD  BAB  OV  TKB  UhITBD  8tATB8  SUFBBIOB  OOUBT. 


On  the  oomiag  in  of  the  Snpfeme  Ooiirt  at 
BOOD,  on  the  88d  day  of  March,  1888,  Mr,  Ju9- 
liee  Miller  said: 

*'  It  is  my  pabifol  duty  to  announce  to  the 
Bar  of  this  court  that  its  honored  Oliief  Justice 
departed  this  life  this  momiDg  at  half  past  six 
o'clock.  This  is  not  the  occasion  to  make  any 
extended  ohserrations  on  the  subject;  this  wiU 
be  done  in  due  time.  The  court  will  adjourn 
until  12  o^clook  Monday,  April  2d.'' 

Saturday,  Movreh  94, 1888. 
In  pursuance  of  a  prellminaiT  conference, 
held  at  the  Capitol  ^tlus  day,  notice  is  hereby 
aiTen  that  a  meeting  of  the  Bar  of  the  Supreme 
Court  of  the  United  States  will  be  held  at  the 
Supreme  Oourt  Room  at  11  o'clock  on  Monday, 
the  26th  instant,  to  take  order  for  their  attend- 
ance at  the  funeral  of  the  Chief  Justice  of  the 
United  States,  and  for  a  subsequent  meeting 
of  the  Bar  in  commemoration  of  his  eminent 
character  and  public  service  in  the  discharge 
of  that  great  office. 

Wm.  M.  Btabts, 
Jambs  H.  MoEbhiobt,  Ohairtnan, 

Beonia/ry. 


Mohdat,  March  iS,  1888, 

The  Bar  of  the  Supreme  Court  of  the  United 
States  and  tiie  officers  of  Uie  Cooit  met  in  the 
Court  Room  in  the  Capitol  at  11  o'clock  in 
pursuance  of  the  foregoing  notice,  and  the 
meeting  was  called  to  order  by  Mr.  William 
A.  Maubt. 

On  motion  of  Mr.  Maitbt,  Mr.  William  M. 
Xyabts  was  called  to  the  chair. 

On  motion  of  Mr  A.  O.  Riddle,  Mr.  James 
H.  McEkhhkt  was  elected  Secretary. 

On  taking  the  chair,  Mr.  Eyabts  said: 

Qmhtlkmeh  and  Bbbthbek  ov  the  Bab: 
We  are  called  toffqther  upon  the  afflictive  occa- 
sion of  thedeathoi  theChfef  Justiceof  theUnited 
States  to  take  proper  order,  in  our  respect  for 
bis  position  and  himself,  for  the  attenoance  of 
the  Bar  at  the  funeral,  and  for  the  appointment 
of  a  committee  to  prepare  suitable  resolutions 
commemorative  of  nis  character,  of  his  virtue, 
and  of  his  great  services,  to  be  presented  at  some 
future  meetinjg  of  the  Bar.  What  is  your 
pleasure,  gentlemen,  in  reference  to  this  ar- 
rangementt 

*For  Bfoaraphloal  Bketoh  of  JSiAot  WAira's 
life  tee  VoL  I.  Dlgett  United  States  Supreme  Court 
lieports,  hj  toe  Lawyert*  Co-op.  Pub.  Co 

uev.8. 


Mr.  Maitbt  then  presented  the  following  res* 
olution,  which  was  adopted: 

Bnohed,  That  the  Bar  of  the  Supreme 
Oourt  win  assemble  in  the  Court  Room  of  the 
said  Court  at  11 :80  o'clock  Wednesday,  the  28th 
March  instant,  and  proceed  from  there  in  a 
body  to  the  Hall  of  the  House  of  Representa- 
tives to  attend  the  funeral  services  of  the  late 
Chief  Justice. 

The  Attorney-General  of  the  United  States 
moved  that  the  Chainnan  appoint  a  committee 
of  seven  members  to  prepare  suitable  resolu* 
tions  to  be  presented  to  a  future  meeting  to  .be 
called  by  the  Chairman;  which  was  adopted, 
and  the  Chairman  then  appointed  the  follow- 
ing  conmiittee: 

The  Attobnet-Genbral; 

Mr.  Edmuiom  and  Mr.  Vest,  of  the  Senate; 

Mr.  CuLBBBSON  and  Mr.  Ezba  B.  Tatlob, 
of  the  House; 

Mr.  Shbllababobb  and  Mr.  ABHTOB,of  the 
Bar  of  the  District  of  Columbia. 

Adjourned  to  meet  at  the  call  of  the  Chair- 
man. 

Wabhihgton,  D.  C,  Ma/reh  f9, 1888, 

The  members  of  the  Bar  of  the  Supreme 
Court  of  the  United  States  are  requested  to 
meet  in  the  Hall  of  the  Court  on  Saturdav, 
March  81,  at  12  o'clock  noon,  to  hear  and  taca 
action  on  the  report  of  the  conmiittee  hereto- 
fore appointed  to  prepase  and  present  resolu- 
tions in  regard  to  the  death  oi  the  late  Chief 
Justice.  Wm.  M.  Eyabts, 

Attest:  Ohairman. 

James  H.  MoEenbet, 

Beeretary. 


Satxtbdat,  March  81, 1888, 
Mr.  Eyabts.  GentiemenoftheBar,  wehave 
met  in  pursuance  of  the  Chairman's  call  for  a 
meeting,  and  I  now  move  that  Mr.  EDMUVDa 
take  the  chair. 
The  motion  was  agreed  ta 

Mr.  Edmubi^   on   taking  the  chair,  ad- 
dressed the  meeting  as  follows; 

GeNTLEMBH  of  THB  BaB  OV  THE  SUPBBMB 

CotJBT: 

We  have  met»  as  we  have  on  similar  occasions 
often  done  before,  to  celebrate  our  last  formal 
testimonies  of  ren)ect  to  the  life  and  memory 
of  the  late  Chief  Justioe  of  the  United  Sinteh. 
The^  occasions  are  always  those  of  calnmity 
to  the  Bar  and  people:  but  certainly,  in  thi^iu- 
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staDce,  the  event  we  mourn  was  not  a  calamity 
to  the  departed  Chief  Justice.  Hehasachieyed 
a  triumph  out  of  our  calamity;  a  triumph  not 
like  those  that  Roman  emperors  and  conquer- 
ors received,  when  the  trumpets  sounded  war 
notes  and  the  lictors  cleared  the  way,  but  the 
triumph  of  the  just,  good,  and  God-fearine 
man  and  judge,  who  has  gone  to  his  reward. 
But  this  is  not  the  place  for  me,  gentlemen,  to 
make  any  extended  remarks;  I  have  exproned 
my  knowledge  and  opinion  of  the  late  Chief 
Justice  recenuy  in  another  place.  If  there  be  no 
objection,  gentlemen,  the  Clerk  of  the  Supreme 
Court,  Mr.  McEBNif  bt^  wiU  please  act  as  Sec- 
retary of  this  meeting. 

At  a  former  meeting  a  committee  was  ap- 
pointed to  prepare  and  present  at  this  time 
such  resoluaons  as  the>  should  ame  upon 
touching  the  sad  event  which  we  nave  met 
to  consider;  is  that  committee  ready  to  report? 

Mr.  Attomey-Gtoeral  Gabland.  I  am  in- 
structed by  the  committee  to  report  resolutions 
expressive  of  their  views  upon  this  sad  occa- 
sion, and  now  read  the  same:  % 

The  Chief  Justice  of  the  United  States  has 
ended  his  career  on  earth. 

Tic  proved  himself  ^nal  to  all  the  duties 
wliicli  the  title  of  Ids  office  imports. 

11  is  fitting  that  the  Bar  of  the  Court  over 
which  he  presided  so  satisfactorily  should  ex- 
press their  sense  of  the  calamity  that  has  visited 
the  Court,  the  Bar  ^  general,  and  the  whole 
country:    Therefore,  l^  it 

Resolved,  I.  That  the  Bar  of  the  Supreme 
Court  of  the  United  States  recognize  in  the  late 
Chief  Justice  a  combination  or  qualities  that 
peculiarly  fitted  him  for  the  difficult  and  deli- 
cate duties  of  president  of  a  great  court;  that 
his  ability  as  a  judffe,  his  strong  sense  of  justice 
and  his  £lnn  but  mud  administration,  contribut- 
ed to  the  public  feeling  of  security  and  to  the 
confidence  that  has  made  the  Supreme  Court 
the  balance  wheel  of  the  Constitution;  that 
they  are  mtefui  for  the  legacy  of  his  noble 
and  unsuUied  character,  adorned  by  traits  that 
endeared  him  to  all  who  came  in  contact  with 
him;  that  he  was  a  type  of  the  highest  product 
of  oar  free  institutions,  always  nuuntaininff  his 
official  and  personal  dignity,  yet  always  nfind- 
ful  that  no  one  was  too  bumble  for  liis  atten- 
tion and  regard;  and  that  they  will  remember 
him  as  one  who  was  an  honor  to  his  country 
and  to  the  whole  brotherhood  of  men. 

II.  That  we  tender  to  the  family^of  the  de- 
ceased our  heartfelt  sympathy. 

m.  That  the  Secretary  is  hereby  requested 
to  furnish  the  Attorney-General  of  the  United 
States  with  a  copy  of  these  proceedings,  with 
the  request  to  present  the  same  to  the  Supreme 
Court  of  the  United  States  for  such  action 
thereon  as  the  Court  may  deem  proper. 

ly.  That  the  Chairman  is  hereby  requested 
to  transmit  an  engrossed  copy  of  these  proceed- 
ings to  the  family  of  the  deceased. 

Under  the  third  resolution,  it  is  nuule  my 
duty  to  present  these  resolutions  at  the  proper 
time  to  tne  Court  over  which  the  late  Chief 
Justice  presided,  when  I  shall  avail  myself  of 
the  opportunitv  of  expressinff  briefly  some  ad- 
ditional views  in  reference  to  his  career  as  Chief 
Justice  on  this  Bendi;  but  now  it  only  remains 
for  me  to  move  the  adoption  of  the  resolutions. 
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Mr.  Maubt.  I  am  requested  to  seccmd  the 
motion  for  the  adoption  of  these  resolutiona. 

Rkmahkb  of  Mb.  Williax  A.  Maubt. 

Mr.  CHAiRicAir:  Seldom  has  the  stroke  of 
death  caused  such  dismay  as  filled  the  public 
mind  when  the  intelligence  burst  upon  it  that 
the  Chief  Justice  oif  the  United  States  had 
breathed  his  last 

It  was  not  generally  known  that  be  was  fll, 
and  few,  if  anv,  of  those  who  knew  of  his  ill- 
ness apprehenaed  a  fatal  result 

To  the  public,  then,  it  was  as  if  he  had  been 
stricken  down  in  the  fullness  of  health,  and  it 
is  ;iot  surprising  that  the  event  stunned  the 
people  among  whom  he  had  lived  and  moved 
for  so  many  years,  and  to  whom  he  was  ea^ 
deared  by  his  many  public  and  private  vir^ 
tues. 

The  Bar,  in  common  with  the  whole  country, 
recognize  the  fact  that  a  great  i^llar  of  state- 
has  nillen,  and  that  the  Constitution  has  lost  m. 
firm  support 

The  Chief  Justice  was,  in  very  truth,  called 
to  the  hieh  magistracy  lie  filled.  It  came  U> 
him;  he  did  not  go  to  it 

His  country's  call  found  him  engrowed  in 
the  affairs  of  a  busy  life,  ripe  in  exMrience  of 
the  world  and  versed  in  the  knowledge  of  men, 
— qualities  which  were  in  no  smaU  d!^;ree  the 
foundation  of  that  rare  and  admirable  adminis- 
trative ability  which  made  him  the  oon^tonent 
of  the  Court  over  which  he  presided. 

But  the  great  factor  of  bis  efficiency  as  m. 
presiding  omcer  was  the  unlimited  oonilaeDoa 
his  associates  reposed  in  his  judgment  and  in* 
tc^tv  of  purpose.  Much  of  the  busmess  that 
was  dispatched  by  him  alone  in  open  court 
would  no  doubt  have  been  reserved  for  the  con- 
ference room  but  for  that  confidence  of  his 
brethren  and  the  modesQr  with  which  he  wore 
it 

The  country  will  never  know  what  it  owed 
to  that  rare  executive  capacity  which  the  d»> 
parted  Chief  Justice  displayed  dafly  before  oar 
eyes.  Nor  is  it  accordant  with  experimice  that 
we  who  were  so  often  befcnre  him,  or  even  the 
tribunal  of  which  he  was  the  head,  adequatd  j 
appreciated  in  his  lifetime  that  excellency; 

For  it  so  foils  out 
That  what  we  haye  we  prise  not  to  the  worth. 
Whiles  we  enjoy  It,  bat,  being  laoked  and  lQst» 
Why,  then  we  raok  the  value,  then  we  find 
The  virtue  that  posposslon  woaM  notahow  im 
Whiles  it  was  oura. 

It  isdue,  then,  to  the  memory  of  the  (SiSef 
Justice  that  whenever  and  wherever  his  career 
may  be  reviewed,  and  especially  on  this  occa- 
sion, prominence  ahould  be  given  to  that  qual* 
ification  of  his  which  was  so  little  known  to 
the  public,  and  yet  which  &ad  so  much  to  da 
with  the  efiAciency  of  the  Court  of  which  he 
was  a  member. 

When  we  consider  how  many  great  lawyer* 
in  different  parts  of  the  country  are  almost  un- 
known outmde  the  limits  of  their  respective 
States,  because  their  jealous  mistress — the  Law 
— will  not  trust  them  out  of  her  si^t,  it  need 
give  no  surprise  that  the  attention  of  the  coun- 
try was  not  directed  to  Mr.  Wattb  untQ  hi» 
Government  selected  him  as  one  of  her  repr»> 
sen  tatives  before  the  Tribunal  of  Arbitration 
that  sat  at  Geneva  under  the  Treaty  of  Wadi- 
ington.    That  honor.  CVe  appropriate  harfain> 


Afpendee  VL 


«er  of  the  mater  one  that  was  to  come,  was  en- 
vmlj  unsoOoited,  and  the  first  intelligence  of  it 
«icued  mingled  surnrise  and  incredulity  in  the 
Imsy  lawyer  upon  whom  it  had  been  besitowed. 

It  mnst  have  been  superior  qualities  that 
•commended  for  service  as  counsel  before  an  in- 
ternational tribunal,  and  as  the  associate  of 
the  other  eminent  counsel  of  the  United  States 
who  appeared  at  Geneva,  a  gentleman  whose 
life  had  been  devoted  to  the  discussion  of 
•questions  of  municipal  law  in  the  courts  of  his 
State. 

How  wen  be  acquitted  himself  in  this  new 
tleki  is  attested  by  his  argument  in  reply  to  Sir 
Boundell  Fialmer  on  the  special  question 
whether  Great  Britain  committed  a  violation  of 
neutrality  in  supplying  the  Confederate  cruis- 
•crs  with  coal.  The  argument  is  a  demonstra- 
tion that  Great  Britain  nad  permitted  the  war 
vessels  of  the  Confederate  States  to  make  her 
DortB  tiieir  base  of  operations  acamst  the  United 
States,  instead  of  their  own  nom  which  they 
had  ben  shut  out  by  the  blockade. 

In  tills  argument  he  displays  the  clearness 
4uid  directness  whidi  afterwards  characterized 
his  Judgments,  and  it  is  not  surprising  that  this 
•discosston  of  the  rights  and  duties  of  neutrals 
•should  have  settled  the  question  of  his  capacity 
when  his  nomination  as  Chief  Justice  came  be- 
fore the  Senate. 

The  late  Chief  Justice  was  eminently  a  man 
•of  aftdis.  He  was  alwavs  aiming  at  practical 
results,  and  was  entirely  satisfied  when  he 
reached  them.  As  a  consequence,  it  will  be 
found  that|his  opinions  are  unusually  free 
from  discussions  not  demanded  by  the  case  be- 
fore him. 

He  was  modest,  yet  firm  and  decided.  He 
adthfflr  sought  nor  shrank  from  responsibility. 
He  proved  himself  equal  to  every  occasion. 
No  one  ever  felt  his  notice  to  be  a  condescen- 
sion. No  subject  was  too  small  for  his  atten- 
tion that  lay  in  the  path  of  duty. 

Looking  at  his  first  opinion,  we  perceive  the 
aame  ease  and  simplicity  of  diction  that  appear 
in  his  latest  Judgnients  and  nothing  to  Mtrav 
the  fact  that  he  was  but  Just  inst^ed  in  his 
great  place.  From  the  beginning  he  was  easy 
and  natural  in  bearing,  as  one  bom  for  high  sta- 
tion and  conscious  of  the  ability  to  fill  it. 

It  was  one  of  the  fine  adjustments  of  his  well- 
proportioned  nature  to  have  a  steady,  balanced 
mind  fitted  to  a  vivacious,  cordial  temperament, 
makinga  combination  that  recalls  the  observa- 
tion of  William  of  Orange  on  En^and's  greatest 
oiptain,  that  he  had  the  coolest  head  and  the 
warmest  heart  of  all  he  had  ever  known. 

His  qualities  of  head  and  heart  must  have 
been  of  inestimable  value  when  he  was  pre- 
aiding  over  the  deliberations  of  the  conference 
room,  and  we  are  at  libertv  to  infer  his  success 
in  this  most  delicate  and  aifflcult  branch  of  his 
<lutks  bv  the  fact  that  none  of  those  thrown 
most  intimately  with  the  Court  ever  bad  reason 
to  suspect  the  least  friction  or  unpleasantness 
between  him  and  any  of  bis  associates. 

In  the  history  of  the  Court  there  are  instances, 
perhaps,  where  the  Chief  Justice  has  not  been 
«o  fortunate  in  his  relations  with  his  associates. 

It  adds  to  this  triumph  of  administrative  skill 
that  it  occurred  during  a  period  when  the  Court 
was  sometimes  stirred  l)y  diisent  as  it  had  never 
been  stirred  before. 

1M  U.  S» 


It  is  a  beautiful  thing  to  remember  of  the 
departed  Chief  Justice,  and  as  true  as  beaud- 
ful,  that  in  distributing  the  business  of  the 
Court  he  consulted  every  one's  convenience  but 
his  own. 

It  is  the  glory  of  his  example,  which  is  truly 
a  legacy  to  his  countrymen,that  his  great  hon- 
ors were  not  sought,  but  came  unsolicited.  As 
was  said  of  of  one  of  England's  most  eminent 
chief  Justices— 

"He  has  shown  us  that  real  merit  will  make 
its  own  way  without  any  assistance,  without  any 
little  arts  or  assiduities,  and  that  the  only  cer- 
tain method  to  have  a  good  reputation  is  to  de- 
serve it  Great  and  good  men,  who  dare  do 
right  without  regard  to  the  strength  of  opposi- 
tion or  the  clamors  of  a  multitude,  are  not  only 
a  blesshig  to  the  age  in  which  they  live,  but  to 
succeeding  generations,  by  their  being  incen- 
tives to  a  shnilar  behavior  to  posterity/* 

The  meeting  was  also  addressed  by  Messrs. 
Sahukl  Shbllababoer,  Frank  M.  uacxbtt, 
JoHH  Rahdolph  Tuokbb  and  William  M. 
Eyabtb. 

The  resolutions  were  unanimously  agreed 
to;  and  thereupon,  on  motion  of  Mr.  Shblla- 
BABOBB,  the  meeting  adjourned. 

SUPRBMS   COURT    OF  THE   UNITED 

STATEa 


Monday,  April  9, 1888, 

Present:  The  Hon.  Sakukl  F.  Mnj.BB, 

Stephen  J.  Field, 
Joseph  P.  Bradley, 
John  M.  Harlan, 
*  Stanley  Matthews^ 

Horace  Gray, 
Sakuel  Blatohford, 
Ludus  Q.  C.  Lamar, 
Asiokaie  Ju9tice$, 

The  Attorney-General  addressed  the 
Court  as  follows: 

May  it  please  the  Court:  At  a  recent 
meetine  of  the  Bar  and  the  officers  of  this 
Court,  I  was  requested  to  present  resolutions 
adopted  by  them  respecting  the  late  OhirfJv- 
ftotf  WATFE,  for  the  proper  action  of  the  Court 
thereon;  and  now,  in  complying  with  that  re- 
quest, I  beg  leave  to  read  the  resolutions. 

(Here  followed  the  reading  of  the  foregoing 
resolutions.) 

In  connection  with  these  proceedings,  I  wish 
to  add  a  few  observations  by  way  of  a  person- 
al tertimonial  to  one  I  so  highly  esteemed. 

Indeed,  this  is  an  occasion  for  sad  and  solemn 
reflection  on  the  part  of  this  Court  It  is  but 
a  few  months  since  we  testified  to  the  worth 
and  merit  of  Mr,  JuHiee  Woods,  stricken  down 
in  the  midst  (rf  great  labor  and  pressing  official 
duties;  and  now.  before  his  grave  is  green  with 
the  first  grass  of  sprinff,  we  are  mourning  Uie 
loss  of  the  model  Chiei  Justke,  fallen  before 
the  same  shaft,  at  a  time  when  all  his  attain- 
ments were  needed  in  the  work  of  this  tribu- 
nal Truly,  'it  is  a  time  for  memory  and  for 
tears*  in  this  Chamber. 

When  the  resolutions  state,  not  by  compari- 

1017 


Appendix  VL 


•00  but  directly  and  absolutely,  that  he  was 
equal  to  the  duties  of  his  office  of  Chief  Jus- 
tice, in  all  that  is  implied  in  its  title,  what 
more  can  or  need  be  said  t  That  he  filled  such 
a  place,  in  fact,  is  fame  and  glory  enou^^h  in 
the  minds  of  all  people  who  are  acquainted 
with  our  instituaons  and  understand  their 
workings. 

Coming  to  this  poet  in  1874,  when  the  coun- 
try was  rail  rocking  in  the  throes  of  the  terri- 
ble civil  war  of  four  years  and  more,  when 
many  vexed  and  disturbing  questions  of  the 
first  moment  were  crowding  here  for  determi- 
nation, at  once  he  assumed  nis  place  with  the 
ease  and  familiarity  of  a  trained  Jurist  fitted  to 
preside. 

In  his  first  opinion  (Tappan  v.  Mtrehanti 
NaHcnal  Bank,  19  WalL),  we  see  the  same 
plain,  direct,  clear,  cogent,  and  Judicial  style 
that  runs  through  his  later  utterances,  and  even 
characterizes  hS  very  last  productions. 

From  this  volume  of  Wallace  to  the  coming 
126  U.  6.  Reports,  inclusive,  for^-one  vol- 
umes stand  the  monuments  of  his  industry, 
ability,  and  Impartiality  in  this  forum,  and 
they  will  not  fall  to  pieces  at  the  touch  of 
Time. 

I  knew  him  well,  from  almost  the  time  be 
took  his  seat  here;  and  from  a  dose  observa- 
tion and  study  of  him  and  this  Court  during 
that  period,  u  ever  the  scales  of  Justice  war 
vered  in  his  hand  I  did  not  discover  it 

With  him  as  her  personification.  Justice  can 
well  be  painted  blind. 

literally  was  he  absorbed  in  the  obligations 
of  his  office,  th^  were  his  study  by  day  and 
by  ni^t 

The  accumulation  of  business  upon  the  dock- 
et  was  opiHressive  to  him;  It  was  almost  his 
skeleton  at  the  door.  Scarcely  did  I  ever  meet 
with  him  that  he  did  not  have  much  to  say  on 
this  subject,  and  always  with  an  earnest  ex- 
pression of  hope  that  something  would  be  <itf>ne 
for  the  relief  of  the  Court 

With  these  burdens  and  cares  upon  him,  cal- 
culated to  the  utmost  to  fret  and  annoy,  yet  he 
was  mild,  kind,  patient  He  has  done  his 
work  weU,  whenever  and  wherever  found,  and 
for  it  he  receives  universal  applause,  noterudg^ 
inffly,  but  freely  and  cheerfully  rendered. 

In  the  analysis  of  his  work  and  of  his  char- 
acter there  will  be  discovered  an  hiheritance 
his  friends,  his  afflicted  family,  and  his  coun- 
try win  cherish  with  sratitude  and  pride,  and 
one  that  will  not  perish,  but  will  become  more 

Eredous  as  our  Government  lives  and  "grows 
1  Its  growth  and  strengthens  in  Its  stren^"— 

Biob  in  saving  oommon-sensQ^ 
And,  as  the  ffreatest  onlj  are^ 
In  hi8  slmplfoity  sublime. 

I  now  move  that  the  resolutions  be  placed 
among  the  records  of  the  Court. 

Mr,  Juitice  Millbb  replied  as  follows: 
The  Court  receives  with  the  deepest  sensibil- 
ity the  resolutions  of  the  Bar  in  regard  to  the 
death  of  the  late  Chief  Justice,  and  the  remarks 
of  the  Attomey-Gtoeral  in  presenting  them. 
We  fully  appreciate  the  great  loss  wmch  the 
country,  the  Bar,  and  the  officers  of  the  Court 
have  sustained  by  this  sad  event 
The  blow  falls,  however,  with  more  force 
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upon  the  members  of  this  Court,  who, 
elated  with  him  in  the  performance  of  Its  fono- 
tions,  have  been  accustomed  to  the  benefit  of 
his  learning  and  of  his  ability  In  the  discharge 
of  the  duties  common  to  us  all;  for  not  only 
has  he  guided  our  pathway  and  lightened  our 
labors  by  his  experience,  his  skffi,   and  hie 

Eractical  tact,  but,  with  an  urbanity  and  kind- 
ness of  heart  rarely,  if  ever,  exceUed.  he  haa 
won  our  affections  and  attached  us  to  nlinaelf ; 
so  that,  while  we  sympathize  in  the  public  loss, 
each  also  feels  the  sorrow  of  the  final  separa- 
tion from  a  special  friend. 

OhufJuitiee  Wattb  came  to  the  Court  In  the 
prime  of  life,  with  a  vigorous  constitution, 
trained  in  the  ways  of  the  law  and  the  courts 
by  a  long  and  successful  practice,  and  was  at 
once  recognized  as  a  man  with  faculties  which 
fitted  him  for  presiding  over  this  high  tribu- 
nal. As  to  his  character,  his  work,  and  the  im- 
pression which  he  has  made  upon  the  public, 
we  concur  In  the  remarks  made  by  the  Attor- 
ney-€kneraL 

The  results  of  his  labors  are  seen  in  the  forty- 
one  volumes  of  the  Reports  of  the  dedsiona 
of  this  Court,  from  19th  Wallace  to  126th 
United  States,  inclusive.  In  the  opinions  d»> 
livered  by  him  contained  in  those  volumes  wHl 
be  found  the  strongest  evidence  of  his  industry 
and  his  capacity  as  a  Judge.  His  style  was 
eminently  judicial,  terse,  vigorous,  and  dear. 
No  one  who  reads  them  ever  doubts  what  la 
meant  or  what  the  court  decided.  They  will 
stand  as  his  highest  daim  to  the  gratitiide  of 
his  country  and  a  monument  to  his  dDigenoe 
and  abaity. 

It  has  Deen  said  by  eminent  Judges,  with 
something  of  r^ret,  Uiat  however  umportant 
their  ser^ces,  however  valuable  thdr  decfokma 
and  opinions,  they  are,  as  compared  with  other 
public  servants  and  public  men,  withdrawn 
nom  observation.  But  the  influence  of  a  groU 
Judge,  like  the  late  Chief  Justice,  embodied  in 
the  reports  of  a  court  of  high  character,  will  be 
felt  as  establishing  rules  oiconduct  and  for  the 
decision  of  Important  questions,  and  win  be 
commented  upon  and  appreciated  by  a  large 
class  constituting  a  leamea  profession,  long  af- 
ter contemporary  addresses  or  public  efforts  of 
whatever  character  shall  have  passed  into  for-  . 
getfulness.  To  one  desirous  of  posthumoua 
fame,  this  connection  of  a  distinguished  Jud^  i 
with  the  prindples  which  the  courts  have  laid  ^ 
down  as  rules  governing  the  rights  of  persons  \ 
and  proper^  and  the  powers  of  government 
over  the  citizen  must  always  present  a  suffldeni 
compensation  for  the  alisenceof  public  tiv 
plause  accompanying  the  discbarge  of  hisjum- 
cial  duties. 

Besides  these  high  functions  of  the  office  of 
Chief  Justice,  it  would  be  unjust  to  him  to  omit 
our  testimony  to  the  eminent  skfll,  oourteBy, 
and  tact  with  which  he  discharged  those  mnor 
duties  which  devolved  upon  him  as  the  presid- 
ing officer  of  the  Court  He  was  endowed  by 
nature  with  qualities  rarely  combined  in  the 
same  individual,  of  steadiness  and  firnmess  in 
action  and  courtesy  and  consideration  towards 
all  with  whom  that  action  brou^t  him  in  con- 
tact. 

The  oldest  members  of  this  Court  know  of 
no  one  who  was  better  fitted  to  discharge  the 
administrative  duties  of  the  office  of  its  Chief 
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Jntlloe,  or  who  erer  did  doao  with  mora  ao- 
oepli^ty  to  his  Msodatei  and  to  the  pohlic 
■t  laige* 

Since  we  must  all  die,  it  may  perhaps  be  said 
of  OkUf  JutUee  Waits  that  the  mevitable  event 
came  to  him  fai  a  manner  as  near  to  what  one 
could  have  derired  it  to  come  as  was  possible. 

Up  to  within  a  week  of  his  death  he  was  in 
the  most  Tigoroos  health,  and  actively  enean^ 
in  the  disebarge  of  his  ofDcial  duties,  (hi  the 
morning  of  Monday,  thelOth  day  of  March 
last,  the  Co^  met  after  a  recess  of  four  weeks. 
He  was  present,  and  had  an  opinion  ready  for 
ddiverrinone  of  the  most  important  causes 
dedded  while  he  was  upon  the  Beech,  the  great 
Bell  Telephone  suits,  which  had  been  before 
the  Court  for  a  year. 

During  the  recess  he  had  written  the  opinion 
of  the  Court,  but  upon  the  morning  of  its  meet- 
ing, feeling  slightly  unwell,  he  reouested  one 
(rf  the  juntor  Justices  to  read  it  for  niuL  This 
occupied  nearly  two  hours,  thus  showing  the 
jmiTMrnan  amount  of  labor  he  had  bestowed 
upon  its  preparation  during  this  interval,  which 
the  pubnc  supposed  was  one  of  recreation'  for 
the  Justices  <tf  the  Court 

As  toon  as  the  opinion  was  read  the  Chief 
Jostioe  returned  home  and  went  to  that  bed 


from  which  he  never  again  arose.  After  an 
illness  of  four  days,  in  which  his  suffering  was 
not  very  mat,  on  the  morning  of  Friday,  the 
28d  day  of  March,  at  half  pa&  six,  bein^  as- 
sisted to  turn  over  in  his  bed.  he  said,  with  ap- 
parent satisfaction,  "I  feel  better."  He  then 
asked  for  a  drink;  the  nurse  stepped  away  a 
moment  in  the  same  room  to  get  a  glass  of  wa- 
ter, and  when  she  returned  to  the  bed  he  was 
dead.  Thus,  without  a  long  or  painful  illness, 
without  a  struggle,  in  the  n3dst  of  his  useful- 
ness, and  just  at  the  conclusion  of  what  was 
one  of  the  ablest  and  most  hnportant  judicial 
dedsions  of  his  Hfe,  he  passed  away.  Who 
does  not  wish  that  when  his  own  end  shall 
come  it  may  be  like  thist 

The  resolutions  of  the  Bar  just  presented  to- 
us,  with  the  remarks  of  the  Attorney-General, 
wOl  be  placed  upon  the  records  of  the  Court. 

I  have  also  received  resolutions  adopted  by 
the  Senate  of  the  State  of  Ohio,  the  State  from 
which  the  Chief  Justice  was  appointed  to  this 
Court,  expressive  of  their  admiration  and  sense 
of  the  great  loss.  They  will  also  bespread 
upon  the  recordi;  and  it  Is  ordered  that  aU  pro- 
ceeding in  relation  to  the  death  of  the  late- 
Ohief  Justioe^  which  may  be  received  by  the 
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FOUR  VOLUMES    CONTAINED  IN  THIS  BOOK, 

123,   124,  125,  126. 

OOTOBBR  TERM,  1887. 


ABAHDONED     AHD     CAPTURED 


1.  The  fecnUury  of  the  treasury's  approval 
of  expenaes  in  the  coUectioD  and  sale  oi  aban- 
doned property  is  conclusiTe  evidence  that 
they  were  proper  and  necessary,  in  the  absence 
of  fraud,     tinited  8UmU$  v.  Jehntton,  889 

%  Allowance  of  expenses  by  the  secretary 
is  not  reviewable,  as  to  amount,  by  the  courts. 

Id, 

ACCOUNT.  See  also  Office  and  Offi- 
CBB,  2;  Paktkkbship,  8;  Settlement. 

The  statement  of  an  account  must  be  adopted 

bj  one  party,  and  submitted  as  correct  to  the 

other,  to  constitute  an  account  stated.    NuU  y. 

UhiUd  StaUi,  821 

ACTION  OB  SUIT.  See  also  Appeal 
AND  Error;  Bonds,  10,  11;  Duties,  II., 
UL;  MoRTOAGE,  6;  Patents.  48;  Pub- 
lic Lands,  85,  86,  80;  Kbmoyal  of 
Cause;  Replevin;  Salt  age.  8;  State 
AMD  State  Officers;  Trusts.  1. 

1.  If  an  Act  conferring  jurisdiction  is  re- 
pealed without  reservation  as  to  pending  cases, 
Uiey  fall  with  it.    Sherman  v.  OrinneU^      278 

2.  The  United  States  can  be  sued  for  such 
causes  and  in  such  courts  only  as  it  has  by 
Act  of  Congress  permitted.  tJniUd  8tate$  v. 
Oleeion,  421 

ADMIRALTY.  See  also  Collision; 
Salvage;  Ships  and  Shipping. 

Findings  of  fact  in  an  admiralty  case  have 
the  same  effect  as  a  special  verdict  in  an  action 
mt  law.     Ths  Maggie  Smith  v.  WaUcer,  175 

AUEN.  See  also  Habeas  Corpus;  State 
AND  State  Officer,  4. 

• 

1.  A  Chinaman  who  departed  from  the 
United  States  in  1888,  and  then  received  the 
oertiflcate  of  identification  under  the  Act  of 
1882,  and  returned  to  the  United  States  in  1885, 
iM  not  subject  to  the  Act  of  1884  in  respect  to 
the  certificate;  his  case  is  governed  by  the  Act 
of  1882.     United  Siatee  v.  Jung  Ah  Lung,  591 

2.  When  such  certificate  is  lost  or  stolen, 
the  district  court  may  receive  other  evidence 
of  the  right  of  a  Chinese  laborer  to  enter  the 
United  States.  Id. 


U.  8.  Book  81. 


See  Appeal  and  Ba 
ROR,  64,  86,  98;  Pleading,  % 

APPEAL  AND  EBBOR. 

L  When  Lies;    Jurisdiction;    Amounv 
Involved. 

IL  Appellate  Jurisdiction  otee  Staib 

Courts. 
nL  Time  and  Manhsb  of  Taxino;    Ef* 

FEOT. 

IT.  Record. 

y.  Hearino  and  Determination. 

YL  Practice  Qenbrallt;  Motions;  Dit' 
MISSAL;  Judgment;  Rehbarino,  btg 

See  also  Admiralty;  Cases  Certified;  Col- 
lision, 2;  Courts.  10;  Equitt,  12;  Execu- 
tors AND  Administrators,  8;  Jury.  2; 
Nonsuit;  Removal  of  Cause,  5-9;  Re- 
view; Salvage,  4. 

L  When  lies;  Jurisdiction;  AMOUNt  In- 
volved. 

1.  A  decree  remanding  a  cause  for  further 
proceedings  is  not  final.  Dietrietaf  Mumbia 
V.  McBla^,  449 

2.  A  decree  establishing  the  risht  of  a  junior 
mortgagee  to  redeem  from  a  prior  mortgage, 
but  not  determining  the  amount  he  must  pay, 
or  the  amount  due  on  his  mortgage,  is  inter- 
locutory. Burlington,  0.  B,  d  I^  B,  €h.  y. 
Simmane,  78 

8.  Where  part  of  propertv  has  been  settled 
for  after  suit,  and  before  Judgment,  so  that  the 
remainder  does  not  exceed  $5,000,  a  writ  of 
error  from  the  supreme  court  to  the  circuit 
court  will  be  dismissed.  Cto  v.  Weetem  Land 
d  0.  Oo,  178 

4.  In  an  action  on  an  oflScial  bond,  in  the 
penal  sum  of  $20,000,  of  a  district  court  clerk, 
for  not  accounting  for  moneys  received,  where 
the  record  riiows  Uiat  no  recovery  could  be  had 
for  more  than  $517  and  a  small  amount  of  in- 
terest, after  deducting  the  fees  due  the  clerk, 
the  supreme  court  has  no  Jurisdiction.  United 
Statee  v.  BiU,  276 

5.  Rev.  Stat,  g  844,  providing  for  payment 
by  the  clerk  into  the  treasury  of  surplus 
moneys  received  by  him  as  fees  of  oflSce,  is  not 
a  revenue  law  within  Rev.  Stat.  %  699,  giving 
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juiitdlctfon  to  the  supreme  court  without  re 

Srd  to  the  sum  in  dispute.     United  8tats$  v. 
M,  275 

6.  Where  amount  involved  is  less  than  $5,000, 
a  decree  of  the  Supreme  Court  of  the  District 
of  Columbia  not  involving  the  decision  of  a 
Federal  question  Js  not  appealable  to  the  United 
States  Supreme  Court.    Be  Or<tft,  449 

7.  On  an  appeal  to  the  Supreme  Court  of 
United  States  from  a  territorial  supreme  court, 
the  amount  in  controversy  is  determined  by  the 
amount  due  at  the  time  of  the  judgment  of  the 
territorial  supreme  court;  to  determine  that, 
interest  must  be  added  to  the  judgment  of  the 
territorial  district  court  until  that  date.  Zeek- 
rnidoff  V.  Johvaan,  277 

8.  In  an  action  to  set  aside  a  deed  for  false 
representationB,  where  the  court  found  that  the 
value  of  the  land  did  not  exceed  $5,000,  affi- 
davits showing  that  that  value  was  not  the  true 
one  were  not  admissible  to  establish  the  juris- 
diction of  the  Federal  supreme  court  Taik- 
ington  v.  JhmtMon,  818 

9.  Under  Rev.  Stat,  g  707,  no  appeal  lies 
from  a  judgment  of  the  court  of  claims  against 
the  United  States,  **pro  forma  for  purpose  of 
appeal/'  for  less  than  $8,000.     UniM  AaU$  v. 
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10.  State  dedaions  as  to  Constitution  and 
laws  of  State  are  generally  followed  by  the 
United  States  courts.  BwUm  v.  OhMhire  B, 
Oo.  795 

11.  Such  decisions  relating  to  some  law  of 
local  character  are  generally  conclusive  and 
always  entitled  to  the  highest  respect  in  the 
Federal  courts.  Id, 

12.  State  decisions  that  a  passenger  traveling 
on  Sunday,  contrary  to  a  statute  of  the  State, 
cannot  recover  from  the  carrier  for  its  negli- 
gence, are  followed  by  the  Federal  court.    Id, 

18.  To  give  the  United  States  Supreme  Court 
jurisdiction,  under  Rev.  Stat,  g  709,  it  must  ap- 
pear of  record  that  a  Federal  question  was 
specifically  set  up  or  claimed  in  the  State  court 
at  the  proper  time  and  in  the  proper  way,  and 
that  its  decision  was  against  it.  Brookt  v. 
suae,  454;  French  v.  Bopkim,  586 

14.  ▲  Federal  question  is  not  set  up  by  an 
objection  to  the  admission  of  evidence  on  the 
ground  of  incompetencv  and  irrelevancy,  and 
not  on  the  ground  that  its  admission  would  be 
in  violation  of  the  Federal  laws  or  Constitu- 
tion.   BrookB  y.  State,  454 

15.  Nor  by  an  objection  that  indictment  pro- 
ceedings violate  Federal  laws  or  Constitution, 
and  are  without  due  process  of  law.  Id, 

10.  Nor  by  an  assignment  of  error  to  an  in- 
struction that  the  jury  mieht  find  defendant 
fuilty  of  murder,  if  satisfledfrom  the  evidence 
e  did  murder  the  person  named  in  the  indict- 
ment in  manner  charged  in  either  of  the 
counts,  when  one  count  was  bad.  Id. 

17.  Nor  by  an  instruction  that  the  Jury 
should  be  governed  by  the  law  as  given  them 
by  the  court,  and  a  refusal  to  allow  counsel  to 
read  in  argument  parts  of  opinion  of  the  State 
supreme  court,  where  no  reference  was  made 
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to  any  provision  of  the  Federal  laws  or  ConsCS 
tuUon  giving  defendant  any  right.  Jdi 

18.  Nor  by  refusal  of  court  to  admit  anyon* 
to  court  room  during  the  trial,  exoepi  Jurors 
and  witnesses.  Id. 

19.  Nor  by  exceptions  to  rulings  claimed  to 
deprive  defendant  of  Impartial  jiury,  where  It 
is  not  claimed  th&t  the  Federal  Constitution 
guaranteed  such  jury.  Id. 

20.  Where  a  Statedecisionof  an  alleged  Fed- 
eral  question  was  not  necessary  to  its  judg- 
ment, but  the  court  also  put  its  decision  upon 
another  ground  not  repugnant  to  the  Federal 
laws  or  Constitution,  the  United  States  Su- 
preme Court  has  no  jurisdiction.  Id, 

21.  The  United  States  Supreme  Court  can- 
not review  a  State  judgement,  unless  It  deddea 
a  Federal  question  aininst  plaintiff  in  error. 
New  Orleans  Wateneerh  Oo,  y.  LotMana  Suifor 
Boning  Oo,  Wf 

22.  Nor  can  such  Judgment  be  reviewed  od 
the  ground  that  the  obligation  of  a  contract 
has  been  impaired,  unless  some  State  statute 
has  been  upheld  by  it  Id,;  Kreiger  y.  SkM^ 
B,Oo.  «75 


28.  Any  enactment  to  which  the  State  gi^ 
the  force  of  law  is  a  Sute  statute  within  the 
law  relating  to  the  jurisdiction  of  the  United 
States  Supreme  Court.  Nmo  Orleans  WaU^ 
works  Oo,  V.  Louisiana  Sugar  Befimng  Oo,  607 

24.  But  when  the  State  court  gives  no  effect 
to  a  subseouent  State  law,  and  decides  od 
grounds  independent  of  it  that  the  right 
claimed  was  not  conferred  by  the  contract,  the 
court  lias  no  jurisdiction.  Id,, 

25.  The  judgment  of  a  State  court,  con- 
struing a  State  statute,  not  conflicting  with  the 
Federal  Constitution  or  laws,  is  flnaU  and  not 
reviewable  in  the  Federal  supreme  court  Stry- 
ker  y.  Orane,  194 

26.  In  an  action  involving  the  ownership  of 
real  property,  the  supreme  court  is  oontrolled 
by  the  decisions  of  the  State  in  which  lo> 
cated.    Olement  y.  Bnieker,  721 

27.  Where  the  single  question  presented  U> 
the  State  court  was  whether  there  had  beeD 
partition  of  lands  between  tenants  in  common, 
its  decision  tluU  the  proof  was  insufficient  to 
establish  partiUon,  decides  no  que8U9n  of  Fed- 
eral law,  and  Is  not  subject  to  review  in  the 
United  States  Supreme  Court  PhOUps  ▼. 
Mound  OUy  Land  db  Water  Amso,  58S 

28.  Decision  of  State  court  affirming  a  fore- 
closure sale  of  mortgaged  property  as  a  whole, 
when  it  was  capable  or  division  into  parts,  in- 
volves no  Federal  question.    French  v.  Hop 
kins,  586- 

29.  Jurisdiction  of  United  States  Supreme 
Court,  under  Rev.  Stat  g  709,  for  reyiew  of 
State  decision,  does  not  depend  upon  citizen- 
ship of  parties,  but  on  questions  involved.  Id, 

80.  Whether  lands  sold  by  the  United  Sutee 
are  taxable  within  a  year  after  title  passed  from 
the  government  is  not  a  Federal   question. 
Stryker  v.  Orane,  19* 

81.  State  decision  affirming  oonstitutionali- 
tj  of  statute  validating  a  void  assessment  with- 
out giving  landowners  a  hearing  thereupon^ 
is  against  a  right  olaimed  under  the  Four- 

IM,  124^  12^  ISe  IL  8w 


Afpbal  ahd  Ssbob,  IIL4 IV. 


teentb  Amendment,  and  is  one  which  the  Uni- 
ted States  Supreme  Ooort  may  review.  Speri- 
eer  t.  Merehant,  768 

88.  When  the  Legislature  ascertaina  for  it- 
self, and  settles,  the  sum  to  be  raised  by  tax,  and 
the  benefited  district,  ita  actiou  is  conclusive 
and  beyond  review.  Id, 

88.  Where  the  work  is  one  which  the  State 
has  authority  U>  do  and  to  pay  for  by  assess- 
ment on  the  property  benefited,  obiections 
that  the  sum  nosed  is  exorbitant,  and  that  part 
of  the  property  assessed  was  not  benefited,  pre- 
sents no  question  under  the  Fotirteenth  Amend 
ment.  Id. 

84.  In  a  lawsuit  for  taxes,  the  real  owner  of 
land  settine  up  their  payment  by  another,  the 
question  whether  he  thus  became  obligated  to 
repay  the  latter  is  not  a  Federal  question. 
Onaptnan  v.  Oixme,  285 

85.  If  decision  of  Federal  question  by  State 
court  is  rendered  unnecessary  by  the  view  the 
court  properly  takes  of  the  case,  within  scope 
of  piMdings.  the  Judgment  is  not  open  to  re- 
view in  the  Federal  supreme  court.  Jd, 

88.  Injunction  restraining  replevin  in  court 
established  under  authority  of  United  States 
does  not  necessarily  involve  Federal  question. 
ReCrqft,  440 

87.  Suit  for  perpetual  injunction  against 
building  bridge  over  navigable  river,  in  case 
where  Congrew  has  not  prohibited  it^  is  not  a 
•nit  arising  under  United  States  lawa.  WiUa- 
nuUe  Iran  Bridge  Co.  v.  Hateh,  829 

'^,  Judgment  of  State  court  in  an  action  to 
enforce  a  contract  for  the  use  of  a  patent,  hold- 
ing that  the  question  of  the  validity  of  the 
reusue  of  the  patent  could  not  be  contested  in 
that  action,  and  assuming  lufisdiction  to  ren- 
der judgment  against  the  oefendant,  involves 
a  Federal  question  which  the  United  States 
Supreme  Court  may  review.  DalU  TiU  Mfg, 
Co.  V.  HyaU,  tf& 

88.  An  action  to  enforce  or  set  aside  a  con- 
tract for  the  use  of  a  patent  is  not  within  the 
Acu  of  Congress  by  which  an  appeal  is  al- 
lowable, in  cases  arising  under  the  patent  laws, 
without  regard  to  the  value  of  the  matter  in 
controversy.  Id, 

40.  A  State  decision  based  upon  a  contract 
lietween  the  parties  relating  to  a  patent  does 
not  necessarily  decide  any  question  depending 
upon  the  patent  laws  of  the  United  States.  Id, 

41.  An  action  upon  a  written  contract  be- 
tween the  joint  owners  of  a  patent  to  recover 
royalties  does  not  present  any  Federal  question. 
no  ruling  upon  the  validity  or  construction  of 
the  patent  having  been  made.  Fduo  v.  Seham- 
^fieber,  687 

42.  A  claim  against  the  purchaser  of  nation- 
al Imnk  shares  for  failure  to  register  his  own* 
ernliip  in  bank  books  presents  no  Federal  ques- 
tion, the  banking  law  not  requiring  him  to  do 
M>.     Le  isomer  v.  Kennedy ^  282 

48.  The  supreme  court  permits  a  motion  to 
be  made  in  open  court,  at  suggestion  of  justice 
to  whom  application  is  presented,  for  allow- 
ance of  a  writ  of  error  to  State  court,  the  case 
being  urgept  and  important.    Sg parte  8pie$,  80 

44.  The  proper  practice  is  to  hear  couniel  in 


support  of  the  motion  on  the  point  whether  Fed- 
eral questions  were  made  and  decided  in  the 
State  court,  and  upon  the  character  of  thofte 
questions.  Id. 

45.  The  writ  does  not  issue  as  a  matter  of 
right;  the  court  should  ascertain  whether  any 
question  reviewable  was  decided  in  court  be 
low,  and  whether  it  is  of  a  character  to  justi- 
fy bringing  it  up  for  re- examination.  Id, 

48.  If  it  appears  that  the  decision  of  the  Fed- 
eral question  was  so  plainly  right  as  not  to  re- 
quire argument,  the  writ  should  not  be  al- 
lowed. Id, 

UL  Time  and  Mannsb  of  Taking;  Effect. 

47.  Signing  of  citation  in  time  by  lower 
court  is  sufficient  allowance  of  appeal.  Brown 
V.  McOonneU,  495 

48.  Citations  from  Territorial  courts  may  be 
signed  by  justices  of  those  courts  or  by  jus- 
tice of  United  States  Supreme  Court  Id. 

49.  Omission  to  take  security  does  not  avoid 
citation,  and  permission  to  supply  omission 
may  be  given.  Id, 

50.  Appeal  in  open  court  takes  date  from  its 
allowance;  and,  to  be  kept  in  force,  should  be 
docketed  in  supreme  court  liefore  end  of  term 
for  which  maoe  returnable.  Radford  v.  Fol- 
eom,  292 

51.  Subsequent  acceptance  of  appeal  bond 
by  district  judge,  after  term  at  wmch  decree 
was  rendered  and  where  no  citation  was  ever 
issued,  was  no  allowance  of  new  appeal  at  that 
date.  Id, 

52.  Appearance  of  counsel  at  present  term, 
on  making  of  motion  to  dismiss,  does  not 
waive  citation.  Id. 

58.  Where  appeal  is  inoperative  because  of 
failure  to  seasonably  docket  it,  subsequent  sign- 
ing of  citation  is  allowance  of  new  appeal. 
Stewiiri  V.  MaUereon,  507 

54.  New  appeal,  if  not  accompanied  by  an- 
other bond,  will  be  dismissed,  unless  appellant 
shall,  within  time  allowed  by  court,  file  prop- 
er bond.  Id, 

55.  Appeal  will  be  dismined  where  appel- 
lant's excuse  for  failure  to  docket  case  at  re- 
turn term  is  not  sufficient,  and  transcript 
of  record  was  not  lodged  in  office  of  clerk  un- 
til after  return  term,  and  no  attempt  was  made 
to  get  it  upon  docket  until  another  term  had 
paMed.    FatyoOe  v.  Texae  Piae.  R.  Oo.  588 

58.  New  suits  to  enjoin  plaintiffs  in  error 
from  further  violation  of  ordinance  which  was 
foundation  of  prosecution  pending  on  error 
are  not  violations  of  eupereedeae.  Natal  v. 
Louitiana,  238 

57.  Under  Rev.  SUt.  §  1007»  i\i^$uper$edni» 
operates  only  on  the  iudgment  appealed  from, 
and  not  on  the  questions  involved,  considered 
apart  from  the  particular  suit  in  which  thev 
were  decided.  iJL 

IV.   RXOOKD. 

58.  The  initials  "A.  B.'' are  not  the  signature 
of  the  judge,  or  a  sufficient  authentication  of 
the  bill  of  exceptions,  or  sufficient  evidence  of 
iu  allowance  by  the  judge.    Origet  v.  United' 
8tate$,  748 
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60.  Tbe  opinion  of  the  Louisiana  State  court 
Is  considered  by  the  United  States  Supreme 
Court,  on  writs  of  error,  as  part  of  the  record. 
New  Orleans  Water  Works  Co,  y.  Louisiana 
Sugar  Rtfining  Co,  007 

60.  The  opinion  of  the  State  court,  written 
and  recorded  as  required  by  the  State  statute, 
may  be  examined  by  the  United  States  Supreme 
Court  to  ascertain  the  grounds  of  its  Judg- 
ment   Kreiger  v.  Shelby  B,  Co.  675 

61.  Certificate  of  Slate  court,  allowing  writ 
of  error,  that  Federal  question  was  decided 
against  plaintiff  in  error,  cannot  supply  want  of 
evidence  to  that  effect  in  the  reconl.  FeUx  v. 
Shamweber,  687 

63.  Where  there  is  no  assignment  of  errors 
in  transcript,  specification  thereof  in  brief,  or 
statement  of  case,  nor  reference  to  pages  of 
record  relied  on  to  support  points,  case  will  be 
dismissed.    Benites  v.  HampUm,  260 

68.  Assignment  of  errors  on  appeal  from 
district  to  supreme  court  of  Territoiy  cannot  be 
accepted  In  Federal  supreme  court.  Id, 

04.  If  party  in  regard  to  whom  the  necessary 
dtizenshfp  is  not  shown  actually  possesses 
such  citizenship,  record  cannot  be  amended  in 
tbe  United  States  Supreme  Court  to  show  the 
fact;  but  the  circuit  court,  in  its  discretion, 
may  allow  that  to  be  done  when  the  case  gets 
back  there.    Johnson  v.  Christian,  820 

65.  Omissions  in  record  may  be  brought  be- 
fore the  court  by  certiorari  by  appellees.  Eos- 
kin  V.  Disher,  759 

Y.  Hbabino  and  Dbtbrmikatioh. 

66.  Abstract  questions  of  law  are  not  con- 
sidered on  writ  of  error,  unless  it  appears  from 
record  that  facts  were  such  as  to  make  such 
questions  material  to  issue.  New  York,  L.  E.  d 
W.  B.  Co,  v.  Madison,  258 

67.  On  an  application  to  the  supreme  court 
for  a  writ  of  error  to  a  State  court,  upon  the 

Sound  that  a  State  statute,  as  construed  by  the 
tter  court,  deprived  the  petitioners  of  a  trial 
by  an  impartial  jury,  the  supreme  court  will 
only  consider  rulings  on  the  challenges  of  the 
jurors  who  actually  sat  at  the  trial.  Be  parte 
Spies,  80 

68.  Instruction  by  State  court  to  jury,  not 
presenting  Federal  question,  is  not  considered 
on  apputl.  Hannibal  d  St,  J,  B,  Co,  ▼.  Mis- 
souri Bif)er  Packet  Co,  781 

69.  Improper  admission  of  evidence  is  no 
ground  of  error,  where  Jury  were  instructed  to 
disregard  it,  and  could  not  have  been  misled. 
NewTark,  L,  E,  d  W.  B.  Co,  v.  Madison,  258 

70.  Under  exception  by  defendant  to  court's 
direction  to  find  for  plaintiff,  he  may  show 
there  was  suflScient  evidence  to  go  to  jury,  or 
that  questions  of  law  apparent  upon  record 
would  control  case.  In  opposition  to  direction. 
North  Pennsylvania  B,  Co,  v.  Commercial 
Nat,  Bank,  287 

71.  General  exception  to  whole  of  charge 
cannot  be  regarded.     White  v.  Barber,       248 

72.  Exception  upon  entire  misconception  of 
charge  of  court  is  not  well  taken;  and  a  hyper- 
critical criticism  to  part  of  charge  will  not  be 
sustained.    Eartrar^  v.  LangfeuL,  672 
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78.  Where  copies  of  patents  offered  in  evi- 
dence are  not  in  the  record,  an  exception  to  a 
refusal  to  admit  them  in  evidence  cannot  be 
sustained.     Clements.  Packer,  721 

74.  Objection  to  use  of  letter  in  evidence,  on 
ground  that  it  was  obtained  from  defendiant 
by  unlawful  search  and  seizure,  not  made  in 
court  below,  cannot  be  considered.  A  parts 
Spies,  80 

75.  Objection  that  defendants,  fordgn  bom, 
were  denied  by  trial  court  rights  guaranteed 
by  treaty,  cannot  be  raised  for  first  time  in 
supreme  court.  Id, 

76.  Objections  that  defendants  were  not  ac- 
tually present  when  sentence  was  pronounced 
cannot  be  made  if  record  shows  that  they  were 
present.  Id. 

77.  Objection  that  trial  was  had  by  court 
without  Jury  cannot  be  raised  for  first  time  on 
appeal,  ifundee  Mortgage  d  T.  L  Co,  ▼. 
Hughes,  857 

78.  Rulings  of  circuit  court  upon  trial  by  it 
without  Jury,  when  there  has  been  no  written 
waiver  of  Jury  filed  with  clerk,  are  not  review- 
able. UL 

79.  Objectiona  to  form  of  information  of 
seizure  for  forfeitures  under  Revenue  Laws, 
not  made  below,  must  be  regarded  as  having 
been  waived  or  cured  by  the  verdict.  Freid- 
emtein  v.  United  States,  786 

80.  Defendant's  exception  to  denial  of  mo- 
tion for  nonsuit  is  waived  by  his  offer  of  evi- 
dence in  support  of  defense.  Nofikem  Pac 
B,  Co.  V.  Mares,  290 

81.  Findings  of  fact  by  lower  court  cannot 
be  re-examined;  and  errors  assigned,  relating 
only  to  sufiAciency  of  evidence  to  support  find- 
ings, are  not  considered.  Zeckendoffy.Joht^ 
son,  277 

82.  Findings  of  fact  by  referee,  on  which 
Judgment  was  entered  in  court  below,  are  con- 
clusive on  writ  of  error.    Boberts  v.  Bei^min, 

834 

88.  Exceptions  to  admission  of  evidence,  or 
to  findings  of,  or  refusal  to  find,  facts  by  ref- 
eree, cannot  be  considered  where  case  was  tried 
bv  circuit  court  without  filing  written  waiver 
of  Jury.  IbL 

VI.  Practica  Gknsrallt;  Motions;  Dis- 
MI88AL;  Judokent;  Rshbarimo,  etc 

84.  Where  stipulation  is  made  to  submit 
cause  without  oral  argument,  without  any 
time  being  mentioned,  motion  to  require  de^ 
fendant  in  error  to  submit  under  Rule  20,  to 
which  no  reference  is  made  in  stipulation,  will 
be  denied  it  opposed.    Olenn  v.  Fdnt,        dSQ 

85.  Where,  during  pendency  of  writ  of  error 
to  State  court  to  review  Its  afi3rmation  of  judg- 
ment on  a  conviction  for  murder,  the  plain tuf 
in  error  escaped  and  is  not  witliin  the  control 
of  the  court  below,  the  submission  of  the  cause 
will  beset  aside;  and,  unless  plaintiff  is  brought 
within  jurisdiction  of  court  below  within  time 
specified  in  order  of  court, the  cause  will  there- 
after be  left  off  the  docket  until  directions  to 
the  contrary.    Bohanan  v.  Nebraska,  854 

86.  Where,  before  stipulation  for  dinmlwil 
has  been  signed,  some  of  plaintiffs  in  enor  as- 

123, 184, 12&,  126  U*  S. 
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gigQ  their  interest  in  auiL  entry  of  dismissal  in 
vacation  may  be  amended  by  adding  words 
"without  prejudice  to  right  of  assignee  to  pro- 
eeed  as  he  may  be  advised  in  court  lielow  for 
protection  of  his  interest."  Woodman  ▼.  Mi*- 
iionary  Society  of  M.  E.  Church,  852 

87.  It  haying  been  suggested  that  the  suit 
bad  been  compromised,  and  no  cause  having 
been  shown,  within  the  time  fixed  by  the  court, 
why  the  case  should  not  be  dismissed,  the  suit 
was  dismissed.    Additigtan  y.  Adatm,    *    858 

88.  It  haying  been  shown  to  the  court  that, 
by  arrangement,  the  defendant  in  error  is  no 
longer  a  contebtant  in  the  cause,  the  court,  af- 
ter notice  to  the  parties  and  hearing,  dismissed 
the  case,  with  costs.  Ea$t  Tenneste^  V,  d  O. 
B,  Co.  y.  JSouthim  Tel.  Co.  858 

80.  Supreme  Court  of  New  Mexico,  in  ap- 
peals or  writs  of  error,  may  render  such  ludg- 
ment  upon  verdicts  on  all  the  counts  or  the 
declaration,  where  the  evidence  does  not  sup- 
port the  special  count,  as,  upon  a  consideration 
of  the  whole  record,  justice  may  appear  to  re- 
quire.   Mifpkim  y.  Orr,  528 

90.  Judgment  of  supreme  court  of  that  Ter- 
ritory, affirming  judgment  of  district  court  as 
to  principal  sum  due,  and  as  to  interest  of 
•  per  cent  upon  plaintiff's  remitting  excess  of 
4  per  cent,  is  judgment  affirming  Uiat  of  dis- 
trict court  Jj^ 

91.  In  such  case  supreme  court  may  render 
tts  judgment  against  sureties  on  l>ona  as  well 
as  against  principal  defendant  IbL 

92.  Upon  reversal  of  State  judgment  the 
United  States  Supreme  Oourt  wUl  not  grant  a 
motion  to  give  effect  to  its  judgment  wnere  it 
does  not  appear  that  application  has  been 
made  to  State  court  to  carry  mandate  into  ef- 
fect   .fioyotfy.  Ftfytfua,  856 

98.  Judgment  amended  by  instructing  court 
below  to  amend  its  decree  by  describing  lands 
coniirmed,  and  by  declaring  that  if  any  of  lands 
have  been  sold  by  the  United  States  appellees 
may  enter  like  quantities  of  public  lands,and  by 
directing  reference  to  ascertain  what  sales  have 
been  made.     UniM  J3taU$  v.  De  Morani,    565 

94.  Judgment  was  reversed  on  stipulation 
of  parties,  cosU  were  paid  by  plaltiff  in  error, 
and  cause  remanded  with  instruction  to  pro- 
eeed  under  stipulation.  Unum  Mut.  L.  /fit. 
Oo.  y.  Waten,  474 

95.  Decree  reversedon  stipulation  of  parties, 
mod  cause  remanded,  with  instruction  to  enter 
decree  in  plaintiff's  favor,  as  agreed  by  parties 
to  appeal,  but  without  preiudTce  to  rights  of 
other  parties  to  suit    Bona  v.  Iktvenport,  279. 

96.  Cause  was  remanded  with  directions  to 
take  further  proceedings  therein  in  accord- 
ance with  MetTcpoUtan  R  R.  Co.  r.  Moore,  121 
U.  S.  558  (80: 1022).  Inland  d  Seaboard  Goatl- 
ing Co.  v.  Hall,  869 

97.  Where  judgment  has  been  affirmed  by  a 
divided  court  and  no  important  constitutional 
Question  is  involved,a  rehearing  may  be  denied. 
akrewpori  v.  Hoknee,  854 

98.  Rehearing  denied  and  mandate  modifi- 
ed,   dun  Mut.  Ins.  Oo.  t.  Kount§  Line,       79 

AFPBARAHOIL    See  Atpkai^  amd  Eb- 
noR.  52. 


ARMY.    See  also  Navt. 

Colonel  on  retired  list  of  army  is  not  entitled 
to  longevity  increased  pay.  under  Rev.  Stat 
§1262.    MarthaUy.  United  Slatee,  475 

ASSIGNMENT.    See  Chbckb,  6. 

ASSIGNMENT   FOB   BENEFIT   OF 
CBEDITOBS. 

1.  Under  Texas  Law  of  March  24,  1879,  as 
signment  for  creditors  directing  payment  of 
surplus  to  assignor,  after  paving  consenting 
creditors,  is  valid;  under  the  law  nonconsent- 
ing creditors  mav  garnish  assignee  for  such  sur- 
plus.    Ounninffham  v.  Norton,  624 

2.  General  description  of  property  assigned 
is  sufficient.    Id. 

ATTACHMENT.    See  also  Equmr,  4,  5. 

1.  Attachment  cannot  issue  against  national 
bank  before  judgment  in  suit  begun  in  United 
States  Circuit  Court  Paeifiellal.  Bank  v. 
MiaOer,  567 

2.  A  bond  ffiven  to  dissolve  the  attachment 
is  not  good  where  an  attachment  was  prohibit- 
ed by  law.  Id. 

8.  When  Federal  marshal  takes  property  of 
one  not  named  in  writ,  rightful  owner  may  ob- 
tain relief  by  intervening  by  petition  in  ac- 
tion.    Qunibel  v.  Pitkin,  874 

4.  Where  marshal  took  possession  of  goods 
on  Sunday  under  writ  issued  on  that  day,  il- 
legal by  State  laws,  he  should  surrender  pos- 
sc^on  to  sheriff  appearing  with  lawful  writ 
from  State  court.  Id. 

5.  Where  marshal  refused  to  do  so,  he  is  li- 
able in  damages  for  loss  caused  thereby.     M. 

6.  Where  creditor  in  State  court  applies  to 
Federal  circolt  court  that  court  coula  admin- 
ister equity  in  the  case  and  grant  him  relief. 

Id. 

7.  In  such  case  creditor  may,  by  service  of 
notice  upon  marshal,make  constructive  levy  of 
State  attachment,  subject  to  prior  liens,  with- 
out disturbing  marshal's  possession.  Id. 

8.  Where  creditor  made  himself  party  to 
proceedings  in  Federal  circuit  court,  and  pro* 
eeeded  therein  against  marshal  and  creditors 
for  whom  he  had  acted,  that  court  will  hold 
marshal  liable  as  garnishee  and  will  give  such 
creditor  priority  over  others.  Id. 

BANKBUPTOT.    See  also  ExsounoN,  4, 

1.  Where  assignment  of  claim  by  firm  is  not 
within  prohibition  of  bankruptcy  law,  one 
partner,  who  was  party  to  it  cannot  show 
that  it  was  fraudulent  against  his  creditors. 
Oravsford  v.  Dalney,  572 

2.  Assignee  has  no  interest  in  claim  assigned 
more  than  two  months  before  bankruptcy  pro- 
ceedings, and  is  not  uectttsury  party  to  its  sub- 
mission to  arbitration.  Id. 

8.  Purchaser  of  claim  from  assignee  in  bank- 
ruptcy has  only  his  rights.  Id, 

4.  Assignee  may  recover  insurance  moneys 
assigned  by  bankrupt  to  his  wife  while  in  con- 
templation of  insolvency.    VettsrUin  v.  Bamm. 

400 

5.  Bankrupt's  wife  is  not  necessary  party  de- 
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fendatit  to  action  by  assignee  against  him  and 
lUBurer  to  enjoin  collection  of  policies.       Id, 

0.  Bank  in  which  deposits  from  Imnkrupt 
estates  are  made  in  the  name  of  the  United 
States  District  Court  may  keep  general  account 
with  district  court,  and  need  not  keep  separate 
account  with  each  bankrupt  estate;  this  is  in 
accordance  with  Bankruptcy  Rule  28.  8t€U« 
Nat.  Bank  y.  Dodge,  468 

7.  Bank  must  honor  all  checks  drawn  by 
court  as  trustee,  and  need  not  refuse  checks 
drawn  in  any  particular  case,  according  to  its 
number,  beyond  amount  deposited  in  bank 
under  that  number.  Id. 


See  also  Afpeal  and  Error, 

42;  Atta<  hment,  1 ;  Bakkboptct,  6,  7; 
Ghbcks;  Equity,  4,  6;  Taxes,  8-12. 

1.  Savings  banks  are  not  banking  institutions 
in  the  commercial  sense  of  that  phrase,  yd- 
tkmat  Bank  of  Bedemptum  v.  Boston,  680 

2.  Rents  received  by  receiver  of  bank,  under 
decree  of  court,  are  distributable  among  its 
creditor*.    BiU  v.  Jenka,  156 

BONDS.  See  also  Appeal  ahd  Error,  4, 
6:  Attachment,  2;  Judombnt,  9; 
Mortgage,  7-8;  Replevin. 

1.  Acceptance  and  use  by  railroad  company 
of  State  aid  bonds,  issued  in  violation  of  state 
Constitution,  does  not  create  a  lien  in  favor  of 
the  State,  upon  its  income,  of  which  a  purchas- 
er of  the  bonds  can  avail  himself  as  a^nst  a 
purchaser  of  the  road.  Tompkins  v.  LUUe 
Boek  d  F.  8.  B.  Oo.  616 

2.  Neither  the  State  nor  its  bondholders  can 
sequester  income  arising  from  the  road  in  the 
hands  of  a  new  company,  organized  by  its  pur- 
chasers on  mortgage  foreclosure.  Id. 

8.  The  fact  that  no  interest  had  ever  been 
paid  upon  State  bonds,  and  that  it  had  run  un- 
paid for  ten  years,  furnishes  presumptive  evi- 
dence to  purchaser  at  auction  sale  that  they 
were  dishonored.  TnUk  v.  JaekaonviUe,  P.  db 
M.  B.  Oo.  521 

4.  Purchaser  of  bonds  with  knowledge  of 
their  illegal  issue  acquires  no  title  thereto 
which  he  can  enforce  as  bona  fide  holder.    Id. 

6.  Where  bonds  recite  their  issue  under  a 
certain  Act  and  a  vote,  on  application  of  "fifty 
legal  voters,"  in  accordance  with  such  Act, 
they  cannot  be  supported  as  issued  under  an- 
other Act.  which  required  application  by 
"twenty  voters  and  taxpayers/'  OUson  v. 
Town  (f  Dayton,  74 

6.  Where  bonds  are  held  void  in  suit  be- 
tween purchaser  and  town,  the  purchaser  is 
not  subrogated  to  right  of  railroad  company  to 
enforce  collection  of  appropriation  voted  by 
town.    jEtna  Life  In$.  Oo.  v.  Middleport,  587 

7.  Where  railwav  bonds  contained  promise 
to  pay  interest  on  day  certain  in  each  year,  and 
further  provide,  if  net  earnings  are  insufficient 
for  that  purpose,  scrip  may  m  issued  at  option 
of  company,  such  option  must  be  exercised  at 
time  when  it  would  be  required  to  pay  interest 
in  money;  and  such  scrip  will  draw  interest 
from  day  on  which  interest  which  it  takes  the 

Elace  of  was  due.     Texas  d  P.  B.  Oo,  Y.Mar- 
r.  808 
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8.  When  option  Is  not  exerdted  on  day  In- 
terest is  due  to  pay  It  in  scrip,  bondholder  haa 
immediate  action  for  Interest  money.  Id. 

9.  No  demand  by  bondholder  Is  iiece«ary 
to  entitle  him  to  payment  of  Intetest  in  money 
In  such  case.  li. 

10.  Creditor  of  county  cannot  sue  on  collect' 
or's  bond,  conditioned  to  pay  over  St^a  and 
other  revenue  collected,  for  breach  of  its  con- 
dition.   Missouri  Y.WinterboUom,  134 

11.  Such  action  is  barred  by  settlement 
made  with  county  by  collector.  Id. 

BOUNDARIES. 

The  history  of  the  Florida  boundary  stated. 
Ooffeey.  Orooter,  51 

BRIDGES.    See  also  Appeal  akd  Bbrob, 
87;  Waters  and  Watbrcottrses,  7. 

1.  The  distance  of  160  feet  between  the  piers 
of  the  bridge  across  the  Missouri  River  at 
Kansas  City,  required  by  the  Act  of  Congress 
of  July  25,  1886,  is  obtained  by  measimng 
alone  a  line  between  the  piers  diawn  perpen- 
dicularly to  their  faces  and  the  current  of  the 
river.  Bannibal  d  8t.  J.  B.  Oo.  v.  Miemmri 
Biver  Packet  Oo.  731 

2.  Such  Act  is  construed  with  reference  to 
its  evident  purpose  to  connect  with  the  exer- 
cise of  the  privilege  granted  such  limitations 
as  guaranty  protection  to  the  navigating  inter- 
ests affected  by  the  proposed  legis&tion.     /«. 

BURDEN  OF  PROOF.    See  Ihsurakcb^ 
8;  Patents,  58;  Public  Lahdb,  29,  80. 

CARRIERS.    See  also   AppBAit  aho  Br- 

BOR,  12;  COMMBBOB,  5-7. 

1.  Carriers  are  subject  to  legislative  control 
as  to  their  rates  of  fare  and  frtnght,  unless  imv 
tected  by  their  charters.    Do/m  v.  Beiddma^ 

841 

2.  In  absence  of  legislative  regulation,  ooorta 
must  decide  for  company,  when  controversies 
arise,  what  is  reasonable.  itf. 

8.  The  Legislature,  In  the  exerdae  of  Its 
power  of  Tegulatinff  freights  and  fares,  may 
classify  the  railroads  aocordine  to  the  length 
of  their  lines,  if  the  same  rule  &  implied  to  all 
roads  of  the  same  dass.  Id, 

4.  If  the  classification  operates  unifonnly. 
the  court  cannot  decide  whether  it  waa  the 
best  that  could  have  been  made.  Id. 

6.  Carrier  must  deliver  cattle  to  party  desig- 
nated by  terms  of  shipment,  or  to  his  order,  at 
place  of  destination;  and  where  it  delivers 
them  to  one  not  entitled  to  receive  them  It  is 
accountable.  North  Pennsylvania  R.  Cb.  v. 
Oommerdal  Nai.  Bajik,  887 

6.  Direction  on  way-bills  to  notify  named 

Barty  does  not  qualify  duty  of  carrier  to  de 
ver  cattle  to  onier  of  consignee.  Jtf. 

7.  Last  carrier  in  connecting  lines  most  de- 
liver cattle  at  place  of  destinauon,  and  to  ooo 
signee  there,  if  he  was  made  known  to  h  on 
receiving  freight  from  preceding  connecting 
company.  A. 

8.  Custom  of  company  of  delivering  cattle 
without  requiring  production  of  bill  of  lading 

128, 184, 126,  IM  U.  & 
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nr  anthoritj  of  ihipper,  does  not  relieye  it 
from  llftbllitj  for  cattle  wroogfiilly  delivered. 
Jiorth  Pmnaifhania  R  Oo.  y.  Commereial  Nat, 
Sank.  287 

9.  lodorsement,  bv  shipper  to  plaintiff,  of 
Teoeipts  taken  on  snipment  of  cattle,  gave 
plaintiff  right  to  their  posaession,  and,  if  n^oes- 
«ar7,  to  sen  them  for  payment  of  drafts  taken 
by  him  against  shipper.  Id. 

10.  A  passenger  dropping  a  bag  containing 
money  and  jewelry,  while  dosing  a  window, 
cannot  recover  the  loss  from  the  railroad  com- 
pany for  its  refusal  to  stop  the  train  in  order 
that  he  might  get  the  bag.  Bendermm  -v.LauU- 
^9aUdN,R&,  *    92 

CASES  CERTIFIED. 

1.  Upon  division  in  opinion  of  two  Judges 
of  circuit,  points  certified  to  Federal  supreme 
<x>urt  must  be  questions  of  law  only.  Jew^ 
V.  Kmght,  190 

2.  Whole  case  cannot  be  sent  up  by  certifi- 
cate, nor  can  splitting  up  of  case  Into  several 
<Iuestion8  enable  court  to  take  Jurisdiction.  Id, 

8.  When  questions  certified  are  not  such  as 
«ourt  is  authorized  to  answer,  case  must  be 
dismissed.  Id. 

4.  Statement  of  facts  should  be  of  ultimate 
facts,  leaving  nothing  but  conclusions  of  law 
to  be  drawn.  Id. 

5.  Whole  case  cannot  be  referred  to  decision 
of  supreme  court  upon  certifloate  of  division. 
JBuMy.  Orqft,  207 


CERTIORARI. 

BOB,  65. 


See   Afpbal  abd  Bh- 


1.  Instrument  drawn  upoo  bank  simply  di- 
recting payment,  to  partr  named,  of  q>ecifled 
sum  m  money  on  depont  with  drawee,  with- 
out designating  future  day  of  payment,  is  a 
aieck.    BuU  V.  Firit  Nat.  Bank,  97 

2.  A  check  is  not  due  until  It  Is  demanded, 
and  Is  not  treated  as  overdue  merelv  beoause  It 
has  not  been  presented  as  early  as  it  might  be. 

Id. 

8.  Drawer  Is  not  discharged  from  liability 
for  want  of  notice  of  dishonor,  miless  he  has 
sustained  damage.  Id. 

4.  Until  check  is  demanded,  purchaser  for 
valuable  consideration,  without  notice  of  de- 
mand in  drawer's  hands  against  person  to 
whom  check  is  payable.  Is  protected  against 
iU  set-off.  Id. 

5.  Negotiability  is  not  affected  by  fact  that 
check  is  payable  "in  current  funds."  Id. 

6.  Check  upon  bank  is  not  equitable  assiffn- 
ment  of  moneys,  where  there  is  only  one  fifth 
of  its  amount  on  deposit  at  time.  Florence 
Mining  Co.  v.  Drown,  424 

7.  Check  not  accepted  or  certified  by  cashier 
does  not  create  lien  on  money  which  holder 
can  enforce  against  bank.  Id. 

8.  Bank  need  not  take  notice  of  memoranda 
on  check,  placed  there  by  depositor  for  bis 
own  convenience.    State  NaL  bank  v.  Dodge, 

458 


CHINESE*  See  Aijbb;  Habbas  CoBPua 
CIRCIJIT  COURTS.  See  Coubts,  2-10. 
CLAIMS.     See  also   Coubt  ov   Claims; 

IrTBBNAL  RbYBHUB,  8;  LUOTATIOK    OF 

AcnoRB,  1-8. 

1.  Report  of  quartermaster  general  to  Con- 
gress, under  Act  of  August  7, 1882,  for  relief 
of  Julia  A  Nutt,  is  not  an  award  in  pursuance 
of  an  arbitration:  nor  Is  It  an  account  stated. 
NuU  V.  JJnUed  Btatee,  821 

2.  Appropriation  by  Congress  of  part  of 
amount  recommended  by  the  report  to  be  paid 
to  her,  is  not  an  adoption  of  the  report,  or  a 
recognition  that  a  larger  amount  was  due.  Id. 

COLLISIOH. 

.  1.  One  vessel  brought  into  Immediate  Jeop- 
ardy  by  another's  fault  is  not  liable  if  she  has 
not  been  maneuvered  with  perfect  skill  and 
presence  of  mind.   Th^Maggu  Smithy.  Walker, 

175 

2.  Allowance  of  Interests  and  oosts  In  such 
case  rests  In  lower  court's  discretion,  and  will 
not  be  disturbed  on  appeal  Id. 

8.  The  24th  Sailing  Rule  applies  only  where 
there  Is  some  special  cause  rendering  departure 
necessary  to  avoid  Immediate  danger.         Id.  - 

COMMERCE.    See  also  Tazbs,  6. 

1.  F^  Act  of  June  9, 1879,  §  18.  Imposing 
license  tax  upon  foreign  corporations,  does  not 
conflict  with  commercial  clause  of  Federal 
Constitution  or  with  Fourteenth  Amendment. 
Fbtnbina  ChneoUdated  Sik^r  Mining  d  MiUing 
09.  V.  Penntgkania,  660 

2.  Only  limitation  upon  power  of  State  to 
exact  conditions  allowmg  foreign  oorporatlon 
to  do  business  Is  where  u  Is  engaged  m  Inter- 
state oonuneroe.  Id. 

8.  Power  of  Congress  to  control  conunerce 
Is  not  restricted  by  SUte  authorl^.  Id. 

4.  The  State  may  exclude  a  foreign  corpo- 
ration entirely,  or  restrict  Its  business  to  partlc- 
alar  localities.  Id. 

6.  Iowa  Code,  ft  1658.  amended  by  Act  of 
1888,  April  5,  prohibitinff  a  common  carrier 
from  bringing  Intoxicatuig  liquors  Into  the 
State  without  flrst  having  me  certificate  there- 
in required.  Is  void  as  a  regulation  of  Inter- 
state commerce.  Bowman  v.  Chicago  d  N.  R, 
Co.  700 

6.  Such  statute  is  not  an  Inspection  or  quar- 
antine law,  and  is  not  a  legitimate  exercue  of 
police  power  by  the  State.  Jtf 

7.  It  constitutes  no  defense  to  an  action 
against  a  carrier  for  refusing  to  carry  beer  into 
the  SUte.  Id 

8.  State  statute  requiring  locomotive  eniri- 
neers  to  be  licensed  Is  not  regulation  of  inter- 
state commerce,  but  is  valid  exercise  of  police 
power.    Smith  v.  StaU,  608 

9.  Fee  to  be  paid  by  applicant  for  examina- 
tion is  not  provision  for  raising  revenue,  and  is 
not  tax  upon  transportation.  Id 

10.  SUte  statute  which  conflicts  with  actual 
exercise  of  powers  of  Congress  over  commerce 
must  give  way  before  supremacy  of  National 
authority.  Id. 
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COMMON  CARRIERS*    See  Cabmerb, 

8. 

CONFISCATION.  See  also  Eyidbncb,  8, 
9. 

1.  Under  Oonflflcation  Act  of  July  17, 1862, 
all  tbat  could  be  told  was  right  to  property 
seized, terminating  with  life  of  person  for  whose 
offense  it  had  been  seized.  ShielcU  v.  Shiff,  445 

2.  Such  sale  does  not  affect  mortgage  on 
property  in  favor  of  third  person;  and  subse- 
quent sale  under  mortgage  is  valid.  Id. 

8.  Under  Act  oontainine  pact  de  non  cUienan- 
do,  mortgagee  can  proceed  against  mortgagor, 
after  latter^  expropriation  through  confisca- 
tion proceedings,  as  though  he  had  never  been 
devested  of  title.  Id, 

4.  No  disposition  is  made  by  Act  of  properW 
confiscated  after  owner's  deaUi,  but  it  leaves  ft 
to  devolve  to  heirs  according  Xolexrei  ntm.    Id, 

CONFLICT  OF  JURISDICTION.    Bee 

Attaohmbnt,  8-8. 

CONFLICT  OF  LAWS.    See  also  Cok- 

FnOATION,  4. 

Mode  of  transfer  of  real  eetate  is  within  Ju- 
risdiction of  State  Legislature,  where  title  has 
passed  from  Federal  Government  and  is  in 
controversy  between  private  citizens.  Lang- 
don  V.  Sherwood.  844 

CONSTITUTIONAL  LAW.  See  also 
Carbibbs,  1-4;  Commbboqb;  Emihbnt 
Domain,  9;  Husband  and  Wifb;6-7;  In- 
TOXIGATQie  I^quoBS. 

1.  New  Jersey  Act  of  March  81, 1869,  enti- 
tled "Supplemental  to  Act  Entitled  *An  Act 
to  Ascertain  Rights  of  State  and  of  Riparian 
Owners  in  Lands  Lying  Under  Waters  of  Bay 
of  New  York  and  Elsewhere  in  this  State/ ^' 
sufficiently  indicates  its  subject  Boboken  ▼. 
PmniyUMnia  B,Oo.  648 

3.  The  first  ten  artidet  of  Amendment  of 
Federal  Constitution  were  intended  to  operate 
on  National  Government  alone.  Mb  parte  Spiei, 

80 
8.  Fifth  and  Sixth  Amendments  of  the  Fed- 
eral Constitution  apply  to  United  States  only, 
and  not  to  the  States.    Bm  parte  Sawyer,     408 

4.  Provision  of  same  Constitution  prohibit- 
ing passage  of  esB  poet  faeto  State  laws  applies 
oiuy  to  l^islation  concerning  crimes.  Id, 

5.  Fourteenth  Amendment  does  not  take 
from  States  those  powers  of  police  that  were 
reserved  at  time  original  Constitution  was 
adopted.    MugUr  v.  Kanaae,  205 

6.  It  belongs  to  the  Leaidature  to  exercise 
the  police  power  of  the  State,  subject  to  the 
power  of  the  courts  to  adjudge  whether  any 

E articular  law  is  an  invasion  of  rights  secured 
y  the  Constitution.  Id, 

7.  The  statute  of  Kansas,  prohibiting  the 
manufacture  of  intoxicating  liquors  for  use  as 
a  beverage,  is  not  unconstitutional  in  respect 
to  the  owners  of  breweries  previously  estab- 
lished, on  the  ground  that  it  deprives  them  of 
their  property  without  due  process  of  law,  al- 
though such  property  is  valuable  chieflv,  if 
not  solely,  for  the  manufacture  of  such  li- 

IMS 


quors,  and  although  at  the  time  investment* 
were  made  in  such  property  the  manufai^ture 
and  sale  of  intoxicating  liquors  was  lawful,  id. 

8.  Exaction  of  tolls,  under  State  statute,  for 
use  of  improved  waterway,  is  not  deprivation 
of  proper^  within  Federal  Constitution.  Ssiid* 
▼.  ManUtee  Biver  Improvement  Co,  149;  Bug- 
gles  V.  Same,  15d 

9.  Corporations  are  not  citizens  within  Fed- 
eral Constitution  relating  to  privil^^  and  im- 
munities of  citizens.  Pembina  OonwUdated  SU- 
ver  Mining  d  MiUing  Oo,  v.  Pennttyleania,  05<> 

CQNSULS. 

Consular  Appropriation  Act,  reducing  salary 
of  consul  at  Tangier  to  that  of  consul  of  fifth 
class,  repeals  prior  Acts  placing  such  consul 
in  higher  class.    Maihe%D9  v.  UnUed  Staiee,  127 

CONTEBIPT.  See  Coubtb,  7;  Statb  ani> 
Statb  Officbbs.  4. 

CONTRACT.  See  also  Damagbs;  Fbaui> 
AND  Fbaudulbnt  Convbtancb,  7; 
Fbauds,  Statutb  of;  Husband  ani> 
WiFB,  6;  Saltaob,  8;  Statb  and  8tat& 
Oftiobb. 

1.  Charge  to  Jury.fairlv  preaeBtiBg  testimony, 
with  instruction  that  if  aeaUnss  m  defendant 
were  options  to  buy  or  sell  at  future  day,  ver- 
dict should  be  for  plaintiff;  but  if  they  were* 
contracts  for  absolute  delivm^  of  grain,  verdict 
should  be  for  defendant, — Meld,  not  enoneoua. 
White  V.  Barber,  24S 

2.  Moneys  irrevocably  set  apart  by  both 

Slaintiff  and  defendant,  his  agent,  to  pay 
amages  upon  contracts  for  purchase  of  wheat, 
and  actually  paid  over  by  agent  under  roles  of 
board  of  trade, — Beld,  not  recoverable.       Id, 

8.  If  contract  be  that  promisor  shall  do  one 
of  two  things  at  certain  day,  at  his  election, 
election  cannot  be  exercised  after  day  ba.^ 
patted.    Tnai  dP.RCo,  v.  Martor,        df» 

4.  Written  contract  mav  be  varied  by  sabee- 
quent  verbal  contract,  where  there  is  nothing- 
in  contract  itself  requiring  it  to  be  in  writing. 
Teal  V.  BOby,  2& 

6.  Where  quality  of  cattle  was  to  be  decided 
by  arbitrator,  parties  must  disclose  to  him  any 
disease  which  cattle  have  and  which  cannot  tie 
discovered  by  careful  examination.  IdL 

6.  Where  one  party  to  contract  was  to  pre- 
serve hides  of  cattle  which  died  and  ears  of 
any  which  had  ear  marks,  and  there  was  no 

S revision  when  hides  of  cattle  dying  should 
e  counted,  hides  preserved  should  be  counted 
at  the  time,  with  view  of  making  them  avail- 
able for  use  or  sale.  Id. 

7.  Practical  construction  of  contiaci  by  par 
ties  may  prevail  over  its  literal  meanuig. 
according  to  which  one  party  seeks  to  obCaiD 
deduction  of  contract  price.  Dietriet  <f  Oo- 
kimbia  v.  OaUaher^  626* 

8.  Nonaction  of  vendee  for  enforcement  of 
contract  for  sale  of  iron  ore,  and  vendor's  sub- 
sequent failure  to  deliver  balance  of  iron  ore 
or  call  upon  vendee  to  comply  with  contract, 
are  evidence  that  it  was  in  fact  rescinded  by 
both.    Florence  Mining  €b,  v.  Brown,  424 

9.  Where  vendor   makes  written  demand 
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upon  one  to  whom  he  had  delivered  securities 
for  vendee,  for  their  return,  on  ground  that 
vendee  had  refused  to  fulfill  contract  for  their 
purdiase,  it  is  rescission  of  contract.  Hineh- 
man  v.  Lincoln,  887 

10.  Bringing  suit  hy  vendor  to  recover  pur- 
chase price  does  not  authorize  person  to  whom 
he  had  given  securities,  but  who  is  not  ven- 
dee's agent,  to  deliver  them  to  vendee  without 
performance  of  contract  by  latter.  Id, 

COPYRIGHT. 

1.  Rev.  Stat,  g  4065,  limits  remedy  for  in- 
fringement of  owner's  copyright  to  forfeiture 
of  plates  on  which  infringing  photograph  or 
other  article  is  copied,  and  every  sheet  thereof; 
and  to  further  forfeiture  of  $1  for  every  sheet 
found  in  possession  of  infringer.  Thorntonv, 
Sehreiber,  577 

2.  Employee  in  stortf  of  infringing  firm 
which  has  control  of  plates  and  of  sheets 
of  photographs  infringing  plaintiff's  copyright 
has  not  possession  of  sheets,  although  he  may 
have  principal  place  in  store.  la, 

8.  Words  "found  in  his  possession"  refer  to 
time  before  cause  of  action  accrues  at  which 
they  were  found  in  defendant's  possession.  Id, 

CORPORATIONS.  Bee  also  Comhbrcb, 
1-4;  Constitutional  Law,  8. 

1.  The  Memphis  &  Little  Rock  Railroad 
Company,  as  reorganized  by  mortgage  fore- 
closure purchasers  in  1877,  was  not  the  same 
corporation  as  that  chartered  by  the  Legisla- 
ture in  1858.  but  was  a  new  corporation,  sub- 
ject to  the  Constitution  and  laws  in  force  when 
H  came  into  existence.  Doto  y,  Beidelman,  841 

2.  The  Massachusetts  statutes  duly  author- 
ized the  organization  of  the  American  Bell 
Telephone  Company  as  a  corporation,  and 
made  the  statutory  certificate  evidence  of  its 
corporate  existence.  The  Telephone  Cfaaee,  868 

COSTS.    See  Collibion,  2. 

COUNTIES.  Bee  Bonds,  10. 11;  Limita- 
tion OF  Actions,  4-6. 

COURT  OF  CLAIMS.  Bee  also  Afpbal 
AND  Error,  9;  Internal  Rbysnub,  8; 
Limitation  of  Actions,  1-8. 

1.  The  court  of  claims  has  Jurisdiction  of 
an  action  by  a  State  to  recover  moneys  received 
by  United  States  from  sales  of  swamp  lands 
granted  to  the  State  by  an  Act  of  Congress. 
UniUd  States  Y.  Louieiana,  69;  United  Stales  y, 
Alabama,  78:  United  States  v.  Mississippi,    78 

2.  Such  action  is  not  barred  by  time  until 
six  years  after  the  amount  is  ascertained  from 
proofs  of  sales  before  the  commissioner  of  the 
general  land  ofi^ce.  Id, 

8.  Neither  court  of  claims  nor  Federal  su- 
preme court  can  determine  any  claim  against 
United  States,  except  in  cases  defined  by  Con- 
gress.    United  States  v.  Qleesati,  421 

COURTS.  See  also  Court  of  Claims; 
Ejkctment,  8;  biJUNOTiON;  Removal 
OF  Caubb. 

1.  Where  power  is  delegated  to  tribunal 
over  subject-matter,  its  acts  are  binding  and 


valid  as  to  subject-matter.    Sabariego  v.  Matf 
erick,  480 

2.  Under  Rev.  Stat.  §  629,  circuit  court  haa 
jurisdiction  of  suit  to  enforce  performance  of 
contract,  such  suit  being  one  to  recover  con* 
tents  of  chose  in  action.  Shoeeraft  v.  J^oxJiam, 

574 

8.  Assignee  of  contract  cannot  sue  for  ita 
enforcement  in  circuit  court  if  assignor  could 
not  have  done  bo.  Id, 

4.  The  circuit  court  has  Jurisdiction  of  an 
action  in  ejectment  in  which  plaintiff  claima 
title  under  a  patent  from  the  United  States  the 
validity  of  which  is  denied  by  defendant,  al- 
though no  citizenship  of  either  party  is  alleged. 
Doolan  v.  Carr,  844 

5.  Facts  on  which  Jurisdiction  of  circuit 
court  rests  must,  in  some  form,  appear  on  the 
record.    Johnson  v.  Ohristian,  820 

6.  Circuit  court  has  jurisdiction  of  suit  for 
perpetual  injunction  to  restrain  enforcement 
of  judgment  in  ejectment  rendered  in  it,  with- 
out averment  of  citizenship  of  parties.       Id, 

7  Circuit  court  cannot  prevent  removal  of 
police  judge  from  ofSce,  nor  adjudge  citv  offi- 
cers guilty  of  contempt  in  disregarding  its  or- 
der.   jBb  parte  Sawyer,  402 

8.  Federal  court  cannot  stay  proceedings  in 
a  State  court,  except  under  Bankrupt  Act.   Id, 

9.  The  circuit  court  has  jurisdiction  in  a  suit 
in  equity  which  is  ancillary  to  an  action  at  law 
of  which  it  has  already  acauired  jurisdiction, 
although  one  of  the  defendants  is  a  citizen  of 
the  district  of  which  a  portion  of  complainants 
were  citizens.  Dewey  v.  West  Fairmont  QaS' 
OoalOo,  179* 

10.  Equitable  powers  of  Federal  courts,  as- 
courts  of  law,  to  prevent  abuse  of  their  process, 
may  be  invoked  by  strangers  to  litigation  with- 
out regard  to  citizenship.     Oumbel  v.  Pitkin, 

874 

11.  That  Federal  question  was  net  presented 
in  brief  of  counsel  in  State  court  is  not  suffl* 
cient  reason  for  that  court  omitting  to  consider 
it,  where  it  was  fairly  presented  and  necessarily 
involved  in  determining  case.  Des  Moines 
Navigation  d  B,B,  Oo,y  Iowa  Homestead  Oo, 

20» 

12.  Decree  of  circuit  court  entered  by  direc- 
tion of  district  judge,  while  sitting  in  that 
court,  ia  good  until  reversed;  and  from  it  ap- 
peal may  l)e  taken.    Baker  v.  Powor^         882 

CRIMIHAL  LAW.  See  Appeal  ani> 
Erbor,  85;  Constitutional  Law,  4; 
EqiHTT,  8;  Indiotmbnts;  Witnbss. 

CUSTOM   AND   USAGE.     See  Cabri- 

ER6,  8. 

CUSTOMS  DUTIES.    See  Duties. 

DAMAGES.  See  also  Eminent  Domain^ 
Equity.  6;  Patents,  66-61. 

1.  Damages  for  breach  of  contract  must  be 
capable  of  certain  ascertainment,  and  not  re- 
mote, speculative,  or  contingent.  Western 
Union  Tel,  Oo,  v.  HaU,  47» 

2.  Where  a  telegraph  company  omitted  to 
give  the  proper  address  in  sending  a  message, 
and  its  delivery  was  delayed  for  a  day,  until 

102» 
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the  oU  thereby  ordered  to  be  purchased  had 
advaDced  in  price;  and  the  party  to  whom  the 
order  was  addressed  omitted  to  purchase  the 
oil  ordered  because  of  such  adrance,  and  it 
does  not  appear  that  it  was  the  purpose  of  the 
sender  to  purchase  the  oil  In  the  expectation 
of  profits  to  be  derived  from  an  immediate  re- 
sale, or  that  he  could  have  resold  at  a  profit  at 
any  subsequent  day, — he  can  recover  only  the 
cost  of  transmitting  the  delayed  message,  and 
not  the  difference  between  the  value  of  the  oil. 
Western  Union  Tel.  Oo.  v.  HaU,  479 

8.  Measure  of  damages  for  nondelivery  of 
jroods  sold  is  their  market  value  at  date  of 
bri'ach  of  contract    EoberU  v.  Bet^amin,  884 

DAMS.    See  Eminbnt  Domain,  1-4. 
IXEBTOB  AND  CREDITOR.    See  As 

BIGNMENT  FOR  BkNBFIT  OF    CREDITORS; 

Bankruptcy;  Banks.  2;  Bonds,  10. 11; 
Fraud  and  Fraudulent  Contbtamob, 
II.,  Ihsolvsnct. 

DECEDENTS'  ESTATES.    See  Execu- 
tors AND  Administrators;  Will. 

DEED.      See  Estoppel,    1;   Fraud  and 
Fraudulent  Convey ancb,  8;  Husband 

AND  WiFB,  IhI. 

DEFINITIONS.    See  Insolvbnot. 

DEMAND.  See  Bonds,  9;  Mortgagb,  5,  6. 

DESCENT.    See  Confiscation,  4. 

DEVISE  AND  LEGACY.     See  Will. 

DISmSSAL.    See  Apfbal  and  Bbbob, 
VI. 

DISTRICT  OF  COLUMBIA.    See  Hus- 
band AND  Wife,  1. 

DIVORCE.    See  Husband  and  Wifb,  6-7. 


L  iMPosmoH;  Offiobbs. 
n.  Rbootbrino  Back  Excess. 
m.  Penal  Pbosbcutions. 

See   also   Syidence,    30;    Fbinoipal    axd 
Agent,  8;  Treaties,  1. 

L  Imposition;  Officers. 

1.  Nail  rods,  consistinfl:  of  straight,  flat 
pieces  of  iron,  about  ao  iocb  in  width  and  three 
eighths  of  an  inch  thick,  come  within  desoip- 
tion  of  rolled  iron,  not  otherwise  provided  for 
in  Revised  Statates,  §  2504.  and  are  liable  to 
duties  of  li  cents  per  pound.  Worihington  v. 
Abbott,  494 

2.  Commercial  understanding  as  to  descrip- 
tion of  article  by  Congress  must  prevail,  id; 
Miller  v.  BuUerflsld,  648 

8.  That  20  per  cent  of  cotton  enters  into 
"manufactures  of  hair"  does  not  change  their 
character,  under  Act  of  1870.  MUler  v.  Butter- 
field,  648 

4.  Words  "manufactures  of  hair*'  are  suffi- 
cient designation  to  place  such  manufactures 
among  enumerated  articles  under  said  Act.  Id, 
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5.  The  words  in  ft  21  of  that  Act.  "all  oiber 
manufactures  of  hair  not  otherwise  herein  pro- 
vided for,**  means  not  otherwise  provided  for 
in  Act  of  which  they  are  part.  Id, 

6.  Designation  of  cloth  as  hair,  silk,  or  cot- 
ton depends  upon  |)redominance  of  such  sxtS- 
de  in  its  composition.  Id. 

7.  Under  Act  of  March  8, 1888.  schedule  M, 
velvet  ribbons  of  silk  and  cotton,  of  which  silk 
is  the  material  of  chief  value,  used  chiefly  for 
trimming  hats,  pay  a  duty  of  20  per  cent  ad 
wUarem,    Hartrartft  v.  LangfM,  672 

8.  Duty  upon  article  specially  provided  for 
by  one  section  of  statute  is  excluded  from  op- 
eration of  other  sections.  Id, 

9.  Quilts  composed  of  cotton  or  silk  and  ei- 
der down,  the  latter  being  the  component  mar 
terial  of  chief  value,  are  chargeable  with  duty 
of  20  per  centum  ad  valorem,  under  Act  of 
March  8,  1888,  §  2518.  Hartranfl  v.  Sheppard, 

763 

10.  Under  Act  of  March  8, 1888,  goods  im- 
ported before,  but  kept  in  bonded  warehouses 
after,  it  took  effect  are  subject  only  to  duties 
thereafter  leviable  upon  their  enti^  for  con- 
sumption.   Hartranft  v.  OUieer,  813 

1 1 .  Importer  is  enUtled  to  a  ref  imd  of  the  dif- 
ference between  amoimt  of  duties  paid  on  such 
goods  prior  to  their  entry  and  amount  which 
would  be  leviable  if  they  were  imported  after 
the  Act  took  effect  BL 

12.  Qoods  on  a  ship  in  charge  of  a  custooifl 
officer,  preliminary  to  their  removal  to  a  bond- 
ed warcinouse,  are  in  government  custody,  and 
subject  only  to  such  duties  as  are  leviable 
when  they  are  freed  therefrom.  IL 

18.  Clerk  of  collector  of  customs  is  not  offi- 
cer of  United  States,  within  Rev.  Stat.  %  8689, 
relating  to  safe  keeping  of  public  monmL 
UnUed  8tate$  v.  SmM,  534 

14.  Such  clerks  are  not  u>pointed  by  bead 
of  department,  within  constitutiona]  provision 
regarding  appointing  officers  of  United  Stales. 

Id^ 

n.  Rbootbbino  Back  Excess. 

15.  Declaration  to  recover  excess  of  duties 
paid  under  protest  need  not  state  that  suit  was 
Drought  within  time  limited  by  Bev.  Stat. 
§2981.    Beard  Y.FMer,  492 

16.  United  States  waives  daimof  voluntair 
payment  of  duties  sought  to  be  recovered, 
where  such  duties  were  paid  undw  amement 
of  secretarv  of  the  treasury,  contained  in  letter, 
that  question  of  voluntary  payment  would  not 
be  raised  as  defense  to  suit  to  recover  back 
duUes  paid,  if  importer  would  pay  them.    Id, 

17.  Liquidation  and  payment  of  duties  on 
imported  goods  is  settlement  thereof  which,  in 
absence  of  fraud  or  protest,  is  conclusive  after 
one  year.  Id. 

18.  Protest,  to  prevent  such  settlement  from 
being  conclusive,  must  be  one  against  that  li- 
quidation or  settlement,  and  not  against  a^ 
tempted  reliquidation  more  than  one  year  after. 

U. 

19.  Action  to  recover  excess  of  duties  is  not 
maintainable  unless  payment,  in  addition  to 
protest,  was  made  to  obtain  possession  of  nv*r 
chandise.    Barter  v.  Beard,  4M 

128, 124^  18^  IM  U.  & 
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to.  Importers  can  obtain  benoflt  of  exemp- 
tion from  dnties  sued  for,  after  delivery  of 
^oods.  if  they  are  in  fact  illegally  imposed, 
only  by  defense  in  suit  brought  bv  United 
States  to  recover  them.    Pmier  ▼.  Aard,  4110 

21.  In  suit  to  recover  excess  of  duties,  im- 
porter may  raise  question  of  want  of  qualifica- 
tion of  merchant  appraiser.  MuiUn  v,  Oad- 
^Mtader,  160;  Oelbermann  v.  MerriU,  164 

29.  Importer  may  show  that  appraiser  did 
act  open  and  appraise  packages  designated  by 
•collector,  as  required  by  statute.  Id. 

28.  Appraiser  is  competent  witness  to  prove 
ills  own  unfamiliarity  with  goods,  and  charac- 
ter of  his  examination  of  them.  Id, 

UL  Penal  Pbos&cutioks. 

24.  Statute  providing  that  Judgment  will  not 
Ije  reversed  or  arrested  for  any  defect  or  want 
of  form  is  applicable  to  informations  of  sei- 
zure for  forfeitures.  FriedeiuUin  v.  United 
Statei,  786 

25.  Such  information  need  not  aver  that  al- 
leged acts  were  done  with  actual  intent  to  de- 
imud  the  government;  but  finding  to  that 
effect  must  be  made  on  the  trial,  under  the  Act 
of  June  22.  1874,  §  16.  id. 

26.  (General  verdict  against  claimant  will  be 
supported  if  any  count  of  the  information  is 
good  against  formal  objections,  where  gov- 
«mment  was  not  required  to  elect  on  which 
count  it  claimed  a  verdict.  Id. 

27.  In  suit  in  rem  for  forfeiture  of  merchan- 
dise for  vioUtion  of  Act  of  June  22, 1874,  g  12, 
A  finding  of  the  Jury  *'that  the  goods  were 
brought  in  with  intent  to  defraud*'  the  govern- 
ment is  sufficient     Origet  v.  United  8latee,  748 

28.  Under  that  section  the  soods  are  forfeit- 
ed irrespective  of  any  criminafprosecudon.  Id, 

£J£€TMSirT«    Bee  also  Coubts,  4, 6. 

1.  Oertiflcates  of  register  of  land  office,  of 
locaUon  of  military  land  warrant,  or  of  re- 
oeiver,acknow]edging  payment  for  purchase  of 
land,  are  incompetent  to  show  legal  tiUe  in 
holder.    Langdan  v.  8heneood,  844 

2.  Until  patent  for  land  is  issued  under  such 
certificates,  legal  title  is  in  United  States.    Id. 

8.  In  Federal  courts  recovery  can  only  be 
had  upon  strict  legal  title.  Id, 

BMIVEirT  DOHAHf.   Bee  also  Rbmotal 
OF  Oausb,  1. 

1.  Under  Act  of  July  15.  1882,  the  United 
States  must  give  compensation  for  land  taken 
for  dam  across  Potomac  River,  although  some 
part  thereof  is  not  within  survey  and  map  di- 
rected to  be  made  by  said  Act.  Oreat  FaUe 
M[fg,  Oo,  V.  QaHand,  527 

2.  Such  Act  opens  court  of  claims  to  every 
person  injured  by  construction  of  dam,  pro- 
vided that  within  given  time  he  files  his  peti- 
tion in  that  court  setting  forth  his  title  and 
amount  claimed  as  damages.  Id. 

8.  Objections  to  map  and  survey  are  waived 
by  suit  in  court  of  claims  by  owner  for  com- 
pensation for  lands  under  this  Act  Id. 

4.  Paintiff,  by  suing  in  court  of  claims, 
waives  right  that  compensation  be  paid  in  ad- 


vance of  taking  of  land,  and  right  to  demand 
that  amount  of  compensation  be  determined  bv 
Jury.  Id, 

5.  Under  Illinois  Oonstitution  recovery  of 
damages  may  be  had  where  private  property 
sustains  substantia]  damage  by  the  making  uf 
an  improvement  public  in  its  character.  (/At- 
eago  v.  Taylor.  688 

6.  If  construction  of  a  railroad  is  cause  of 
damage,  although  consequential,  party  may  re- 
cover. Id. 

7.  Introduction  of  word  "damaged"  into 
above  Constitution  shows  purpose  to  abolish 
old  test  of  direct  physical  mjury  to  property. 

Id. 

8.  Impairment  of  value  to  improvements  on 
property  is  element  of  damage.  Id. . 

8.  A  prohibition  simply  upon  the  use  of 
property  for  purposes  that  are  declared  by 
valid  legislation  to  be  injurious  to  the  health, 
morals,  or  safety  of  the  community  cannot,  in 
any  Just  sense,  be  deemed  a  takiue  or  an  ap- 
propriation of  property  for  the  public  benefit, 
so  as  to  require  any  compensation  to  the  owners 
of  the  property  in  question.  Mugler  v  Kanaae, 
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EQUITY.  See  also  Imtoxicatino  LiquoRS, 
4;  Lachrs;  Pledge,  2;  Public  Lakds, 
28,  25,  28-80. 

1.  Equity  cannot  restrain  criminal  proceed- 
ings unless  Instituted  by  party  to  suit  pending 
before  it  to  try  same  right  in  issue  there;  nor 
has  it  any  Jurisdiction  over  appointment  or  re- 
moval of  public  officers.  Ex  Arte  Sawyer,  402 

2.  Receiver  of  bank  mav  in  equitv  sue  aW 
taching  creditors  and  sureties  on  bonds,  to  dis- 
solve attachment,  to  reduce  to  his  possession 
securities  held  by  sureties,  and  to  restrain  en- 
forcement of  bonds,  although  bonds  are  in- 
valid.   PaeiJUi  Nat.  Bank  y,Mi3Bter,  69/ 

8.  Decree  in  such  action,  holdinff  that  sure- 
ties are  not  liable,  concludes  creditors  from 
further  proceedings  against  them  on  bonds.  Id, 

4.  Suit  in  equity  is  not  maintainable  for 
damages  from  inferior  quality  of  coke  sold, 
where  it  was  received  without  oblection,  and 
there  was  no  warranty  as  to  quality.  Dewey 
y.  West  FcUrmant  Qa$  Goal  06.  17V 

5.  In  suit  for  relief  from  fraud.  It  Is  enough 
if  the  facts  found  are  not  substantially  differ- 
ent from  those  alleged  in  the  MU.  2V^  ▼• 
Tiifle,  91 

6.  Multifariousness  as  to  subjects  or  parties, 
within  Jurisdiction  of  equity,  must  be  taken 
advantage  of  by  demurrer,  plea,  or  answer;  it 
does  not  render  decree  void  so  as  to  be  collat- 
erally impeached.  Btfi^erY.  North^eeetem  Mut. 
L.  Ins.  do,  909 

7.  Direct  and  positive  denials  in  answer  un- 
der oath  must  be  disproved  by  more  than  one 
witness,  or  by  one  witness  and  oorroboratlng 
circumstances,  in  order  that  complainant  may 
have  decree.  Southern  Development  Oo.  v. 
SUva,  678 

8.  On  trial  of  equity  case.  Jury  may  be  called 
into  court  and  issues  submitted  to  it  by  court 
WUeon  ▼.  Biddle,  280 

9.  What  issues  should  be  submitted  to  Juiy 
is  in  discretion  of  court  la, 
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Ebbob— Stidengb,  IY. 


10.  Where  chancellor  adopts  finding  of  Jury, 
appellate  court  will  not  conmder  f om^  excep- 
tions to  ruling  In  trial  of  iBsues  before  Jury. 
WiUon  ▼.  Riddle,  280 

ERROR.    See  Affbal  abd  Ebbob. 

ESTOPPEL.  See  also  Judombnt,  8-11; 
Lachbs,  2;  Taxbb,  21. 

1.  Recitals  in  deed  bind  parties  and  claimants 
under  them,  but  not  stran^rs  daiming  adverse 
title.    Sabariego  v.  MoMnck,  •     480 

2.  Estoppels  must  be  mutual.  Litchfield  ▼. 
Orane,  199 

8.  Brief  filed  at  hearing  In  Federal  supreme 
court  by  one  interested  in  question  to  be  de- 
cided does  not  make  him  party  to  suit,  or  es- 
top him  by  decree.    Stryker  ▼.  Crane,         194 

EVIDENCE. 

I.  PRBSUHPnONa. 
n.   DOCUMBNTABT;  SbCONDABT;  PaBOL. 

III.  Handwritino. 
IY.  Dbolabations. 
y.  Experts;  Opinionb. 

See  also  Libn,  2;  Bonds,  8;  Ck>BP0BATi0N8, 
2;  DuTiBS,  22,  28;  Ejbcticbnt,  1;  Hus- 
BAKD  AND  WiFB,  2,  5;  Inbubakob,  8; 
Nboligencb;  Patents,  68;  Public 
Lands,  22,  29, 80, 83;  Receipt;  WiTNBsa 

I.  Pbbsumftions. 

1.  After  twenty-one  years  from  the  return 
of  a  survey  to  the  land  office,  the  presumption 
Is  that  the  warrant  was  located  as  returned  by 
the  surveyor;  but  this  Is  rebutted  by  proof  of 
the  existence  of  facts  tending  to  show  that  the 
actual  location  was  different  from  the  official 
courses  and  distances.    OlemerU  v.  Paeker,  721 

2.  Presumption  of  performance  of  duty  by 
public  officers  does  not  supply  proof  of  sub- 
stantive and  independent  facts.  Babariego  v. 
Mawrick,  480 

11.  Documbntabt;  Secondabt;  Pabol. 

8.  In  action  to  try  title  to  land  granted  by 
Government  of  Cofmulla  and  Texas  In  1828  to 
one  Rabago,  the  protocol  of  his  application 
for  grant,  produced  from  archives  in  office  of 
secretary  of  state  of  Croahuila.  Is  admissible  as 
link  in  chain  of  title.     WUUame  v.  Conger,  778 

4.  Alleged  power  of  attomev  from  Rabago, 
found  in  an  old  trunk,  is  admissible  as  an  an- 
cient writing.  Id. 

6.  Recitals  in  ancient  instrument  that  maker 
was  citizen  of  Mexico,  with  evidence  that  he 
was  merchant  in  City  of  Mexico,  held  suffi- 
cient evidence  that  he  was  such  citizen.       Id, 

6.  Instrument  not  duly  authenticated  must 
be  proved  to  have  been  executed  by  the  party 
to  be  char^^  by  It.  Id. 

7.  Copy  of  instrument  is  admissible  to  show 
that  original  waa  In  existence  when  it  was 
made,  and  that  the  latter  was  an  ancient  in- 
strument Id, 

8.  Documents  showing  sale  and  conveyance 
of  premises  upon  confiscation  of  property  by 
8nanish  Government,  but  not  showing  any  de- 
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cree  of  confiscation  sufficient  to  warrant  saie. 
or  that  person  whose  property  is  thus  sold  waa* 
within  Jurisdiction  of  tribunal  which  could 
pronounce  such  decree,  are  not  sufficient  tO' 
show   legal  confiscation,  or  to  pass  title  to 
purchaser  at  sale.     Sabariego  v.  Maverick^  4d(V 

9.  Confiscation  must  be  proved  by  official 
record  of  transaction,  or  didy  certified  copy 
thereof,  and,  in  case  of  its  loss,  by  proof  of  its 
previous  existence  and  contents.  id. 

10.  Certificates  of  other  officers,  referring  to- 
record  collaterally,  although  as  basis  of  their 
own  official  action,  are  not  l^al  proof  of  fact. 
itself.  Id, 

11.  Copies  of  official  letters  by  general  land 
office  commissioner,  sworn  to  by  clerk  in  of- 
fice acquainted  with  facts,  are  evidence  of  his- 
decisions,  when  written  by  him  to  parties  in- 
terested.    Ooan  V.  Flagg,  lOT 

12.  Secondary  evidence  of  proof  of  loas  Is  ad- 
missible, upon  a  failure  to  produce  original  ii^ 
evidence  on  notice.     Union  Ine.  Co.  v.  Smith, 

4SFr 

18.  Where  the  original  landmarks  of  the- 
survey  have  disappeared,  the  original  and  well- 
established  marks,  found  upon  a  later  surv^, 
made  by  the  same  surveyor,  about  the  same- 
time,  and  adjoining  the  one  In  dispute,  are  ad- 
missible to  aid  the  Jury  in  ascertaining  the  ex- 
act location  of  the  older  survey.  OlBm/etU  ▼. 
Packer,  72k 

14.  Note  sued  on,  varying  from  descriptloi^ 
in  special  coimt  in  declaration,  is  admisBible- 
under  common  counts  as  evidence  of  money 
had  and  received.    HopkinM  v.  Orr,  OS 

15.  Written  evidence  of  the  grant  by  the 
Mexican  government,  of  Its  confirmation  by 
the  land  commissioners,  of  the  afflrmmnce  <» 
the  award  of  that  commission  by  the  cooita, 
and  of  the  record  of  two  surveys  showing^  the 
location  and  the  confirmation  of  the  Mexicaik 
grant,  and  thdr  dates.  Is  admissible  In  eject- 
ment, to  show  title  under  grant  Dooian  v. 
Carr,  844 

16.  In  an  action  at  law  extrinsie  evidence 
is  admissible  to  prove  that  a  patent  from  the 
United  States  is  void  for  want  of  power  in  the 
officers  to  issue  it,  and  the  facta  which  show 
that  want  of  power.  Id, 

17.  Oral  evidence  is  admissible  to  identify 
land  as  coming  witliln  the  Mexican  grant  and 
the  surveys  of  the  land  office.  M, 

UL   HANDWBITINe. 

18.  Handwri^ng  of  instruments,  proved  to> 
be  genuine,  in  evidence  for  other  purposes, 
may  be  compared  by  iury  with  that  of  signa- 
ture In  question,  and  its  genuineness  inferred 
from  comparison;  but  other  signatures  cannot 
be  introduced  for  purpose  of  comparlwra. 
Wtlliame  v.  Conger,  778^ 

IY.   DBOLABATIOHa. 

10.  Declarations  of  captain  of  tug  after  she 
had  become  disabled,  in  regard  to  occurreoce, 
where  not  shown  to  be  pSirt  oireegett^,  are 
inadmissible.     Union  Int.  Oo.  ▼.  dmitk,      497 

20.  D^larations  by  a  person  having  goode 
in  possession  and  offering  them  for  sale,  made 
to  a  special  agent  of  the  treasury  department 

128, 124^  126, 126  U.  S. 
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.fuakiai;  an  oflScial  iovestigation  as  to  whether 
.jcoocld  hhoiild  be  seized  for  forfeiture  under  the 
revenue  Laws,  are  part  of  ra  geitm,  and  ad- 
^misaible  acrainst  persons  claiming  to  be  their 
^wner.    Fned6n$Uin  ▼.  UnUed  8tate$,         786 

31.  In  Pennsylvania  the  declarations  of  de- 
•ceased  surreyors,  in  cases  of  boundaries  be- 
tween private  estates,  are  admissible,  where 
ihey  spoke  from  personal  knowledge.    Clem- 
-^rU  ▼.  Paeker,  721 

V.  ExPBBTB;  Opinions. 

23.  Master,  mate,  and  fireman  of  tug,  on 
board  of  her  at  time  lost,  who  have  been  en- 
gaged in  navigation  for  many  years,  are  com- 
p^ent  as  expert  wltneaaes  as  to  loss  and  as  to 
prudence  of  management  of  tug.  Utwrn  In$. 
€h.  V.  amith,  497 

28.  Prudence  and  good  seamanship  in  man* 
^agement  of  tug  are  proper  subjects  of  expert 
testimony.  Id, 

34.  Where^owinff  to  scarcity  of  ready  money 
-after  the  war,  lan<fi  were  sold  for  low  prices 
•at  forced  sale,  opinions  of  witnesses,  as  to  in- 
trinsic value  of  land  to  hold  in  reference  to  fu- 
ture use,  and  not  of  actual  cash  market  value 
at  time  of  sale,  are  not  sufficient  to  eetablish 
that  lands  were  sold  at  grossly  inadequate 
prices,  so  that  sale  could  be  set  iwde,  B^  v. 
Wjflif,  869 

EXECUTION. 

1.  Nebraska  Act  of  February  28, 1875,  did 
not,  on  December  2,  1875,  govern  proceed- 
ings for  stay  uf  Judgment  in  Federal  courts, 
or  determine  surety's  liability  on  bonds  siven 
for  such  stay;  and  act  of  clerk  extending  Judg- 
ment against  sureties  was  void.  Lamatt&r  v. 
Keeler,  288 

2.  Bale  of  property  under  invalid  execution 
-confers  no  title.  Id, 

8.  Confirmation  of  sale  did  not  cure  invalid- 
ity of  execution  upon  which  it  was  made.  Id, 

4.  In  action  by  assignee  of  bankrupt,  his  al- 
legations that  Judgment  against  a  bankrupt  ex- 
•ecution  and  sale  thereunaer  were  fraudulent 
■as  to  bankrupt's  creditors,  were  not  sustained 
by  proof.    jTarion  v.  Bbod,  864 

EXECUTORS  AND  ADHINISTBA- 
TORS. 

1.  In  proceeding  to  remove  testamentary  ex- 
ecutor, where  it  appeared  be  had  abandoned 
his  duties  and  hadf  no  domicile  in  State,  and 
that  certain  attorneys  had  appeared  for  him  to 
oppose  application  for  removiU,  he  was  actual 
party  to  proceeding,  and  appointment  of  his 
successor  was  valid.    Boyd  v.  Wylif,  869 

2.  Although  by  Indiana  statute  personalty 
vests  in  executor  from  testator's  death,  he  can- 
not interfere  with  estate  further  than  to  pre- 
serve it  until  issuance  of  letters  testamentary. 

WaU  V.  BuieU,  772 

8.  In  absence  of  State  decision,  United  States 
Supreme  Court  declines  to  hold  that  release  of 
mortgage  by  executor  who  has  never  qualified 
And  to  whom  no  letters  have  been  inued  is 
▼alld.  Id. 

4.  Such  release  executed  as  trustee  by  exec- 


utor, but  to  whom  letters  have  not  been  is- 
sued, is  not  valid.  Id, 

6.  Where  legal  title  to  mortgage  is  in  one  as 
executor,  but  title  to  debt  for  which  it  is  secu- 
rity is  in  him  as  surviving  creditor,  he  may  in 
latter  capacity  release  it  without  taking  out 
letters.  Id. 

6.  Such  release,  although  executed  by  him 
as  executor,  is  binding  upon  the  interests  of 
the  representatives  of  testator,  as  well  as  upon 
his  own.  Id, 

EXPERTS.    See  Eyidsnob,  Y. 

FEDERAL  COURTS.  See  Coubts,  2-10. 

FLORIDA.    See  Boundaries. 

FOREIGN    CORPORATIONS.       Bee 

COMMBROK,   1-4. 

FRAUD  AND  FRAUDULENT  CON- 
VEYANCE. 

L  Fraud  in  General. 

n.  Fraud  upon  CRBDiroRa. 

See  also  EqurrT,  7;  Trial,  6. 

L  Fraud  in  General 

1.  Vendee  must  have  relied  and  acted  upon 
false  representations,  in  order  to  avoid  the  sale 
therefor.    Southern  DetdapmetU  Oa.  ▼.  SUva, 

678 

2.  Expressions  of  opinion  which  are  not 
statements  of  fact  do  not  constitute  fraud.  Id. 

8.  Such  expressions  in  respect  to  val  .e  of 
propertv  sold  are  not  fraudulent  in  law,  to  the 
exteuk  tnat  the  sale  will  be  set  aside  if  they  are 
untrue.  Id. 

4.  The  law  raises  no  presumption  of  know- 
ledge of  falsity  from  the  single  fact  per  ee  that 
the  representiUion  was  false.  Id. 

6.  Purchaser  making  his  own  investigations, 
which  Uie  vendor  does  not  prevent  from  being 
as  full  as  he  chooses  to  make,  cannot  after- 
wards aUege  that  the  vendor  made  misrepre- 
sentations. Id. 

6.  Mere  acceptance  of  part  of  profits  of  con- 
tractor of  portion  of  railroad  by  its  assistant 
engineer,  who  had  no  interest  in  and  did  not 
represent  company  when  contract  was  made,or 
have  anything  to  do  therewith,  is  ndt  ground 
for  setting  asiae  award  of  sum  due  on  contract. 
Union  B.R€h.Y.  DuU,  417 

7.  To  cancel  an  executed  contract,  fraud 
must  be  made  clearly  to  appear.  Id, 

8.  Bill  to  cancel  deed  is  dismissed,  where 
the  issue  is  entirely  one  of  fact  and  the  integ- 
rity of  the  transaction  is  not  satisfactorily  im  • 
peached.  Oitml  v.  Dutch,  642 

II.  Fraud  ufon  Creditors. 

9.  Sale  and  delivery  of  goods  in  satisfaction 
of  honest  debt  cannot  be  avoided  by  other 
creditors  unless  made  and  received  with  in- 
tent in  fact  to  defraud  them.  JeweU  v.  Knight, 
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10  That  one  of  creditors  preferred  was  debt- 
or's wife  does  not  affect  question.  Id, 

11.  Whether  agreement,  that  if  bank  would 
lend  borrower  money  from  time  to  time,  he 
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would  secare  it,  should  anything  occur  hv 
which  he  would  not  be  able  to  pay  his  debts,  is 
fraudulent, — is  question  of  fact.  Smith  ▼. 
Orqft,  267 

12  Where  borrower  sold  his  stock  in  trade 
to  bank,  to  pay  indebtedness,  stipulation  in  bill 
of  sale  that  tiank  should  employ  him  in  busi- 
ness so  long  as  it  should  continue  business  Is 
valid ,  if  its  sole  purpose  was  to  obtain  services 
necessary  to  wind  up  business  and  turn  goods 
into  money  for  benefit  of  other  party;  whether 
it  was  fraudulent  in  fact  was  question  to  be 
decided  by  dial  court.  Id, ' 

18.  Execution  sale  of  father's  realty  to  his  son 
on  judgment  by  confession  upon  note,  given 
to  son,  consideration  of  which  was  fictitious,  is 
fraudulent  against  father's  creditors.  Wood- 
folk  V.  Seddan,  698 

14.  Subseouent  purchase  of  same  property 
by  son  at  aelinquent  tax  sale  is  also  void 
against  such  creditors.  Id, 

15.  InOeorgia  husband  may  make  voluntary 
settlement  for  wife  and  children  provided  it  is 
recorded  with  clerk  of  superior  court  of  county 
of  his  residence  within  three  months  after  its 
execution;  and  it  is  valid  against  subsequent 
mortgagee  with  notica     WOwn  v.  Riddle,  280 

FRAUDS^  STATUTE  OF. 

1.  Receipt  and  acceptance  under  verbal  con- 
tract of  sale  are  questions  for  Jury.  Mneh- 
man  v.  Lineoln,  887 

2.  But  where  facts  in  relation  to  such  con- 
tract are  undisputed,  their  legal  effect  is  for 
court.  Id. 

8.  To  satisfy  statute,  delivery  must  be  made 
with  intent  to  vest  riffht  of  poraession  in  ven- 
dee; and  there  must  oe  actual  acceptance  b; 
him  as  vendee. 

GAMING.    See  Contraot,  1,  2. 
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GARNISHMENT.    See  Assignmbnt  fob 

BSNBFIT    OV    0BKDITOB8,     1;     ATTACH- 
MBNT.    8. 

HABEAS  CORPUS. 

1.  Habeas  corpus  will  issue  where  Ohinaman 
is  held  in  custody  on  vessel  in  Port  of  San 
Francisco  and  not  permitted  to  enter  United 
States.     United  8tatee  v.  Jung  Ah  Lung,    091 

2.  Act  of  May  6. 1882,  relatinff  to  Chinese 
Treaty,  as  amended  bv  Act  of  Julv  5, 1884, 
does  not  affect  Jurisdiction  of  Federal  courts  to 
issue  such  writ.  Id. 

8.  Action  of  collector  of  port  upon  Question 
of  allowing  Chinese  to  land  in  United  States 
may  be  reviewed.  Id, 

4.  Fourth  article  of  Chinese  Treaty  does  not 
exclude  Judicial  cognizance,  or  confine  remedv 
of  Chinese  to  diplomatic  action.  la. 

HANDWRITING.    See  Eyidbncb,  m. 

HOMESTEAD. 

1 .  Under  Illinois  Act  of  1871 .  in  enforcing  lien 
upon  premises  including  homestead,  if  value 
of  premises  exceeds  homestead  exemption,  and 
I  hey  cannot  be  divided,  sale  of  the  whole  and 
pnyment  of  amount  of  exemption  to  party  en- 
liiled  will  be  ordered.     Knight  v.  Paxtan,  618 
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2.  Holder  of  lien  paying  amount  of  horoe^ 
stead  exemption  into  court  for  benefit  of  persoo 
entitled  to  it  is  entHled  to  a  decree  for  poss^n- 
sion  of  entire  property.  Id. 


HUSBAND  AND  WIFE.  See  also 
Bankruftct.  4,  5;  EvmxNCS,  22.  28; 
Fraud  and  Frauoulbnt  Comvbtancb,. 

10,  15. 

1.  Title  of  husband  and  wife  to  land  in  Dis- 
trict of  Columbia  may  be  conveyed  to  secure 
his  debts,  by  deed  voluntarily  executed  by 
both,  notwithstanding  Federal  Act  of  1869, 
exempting  her  property  from  liability  for  his 
debU.    HUB  V.  Jenke,  15(V 

2.  Wife's  acknowledgment  cannot  be  avoid- 
ed by  extrinsic  evidence  of  manner  examina- 
tion was  conducted  by  magistrate,  except  for 
fraud  or  duress.  Id, 

8.  Under  Ulinois  Act  of  1869,  execution  of 
deed  by  married  woman  joining  with  her 
husbana  is  sufficiently  authentioOed  by  her 
signature;  her  acknowledgment  is  only  neces- 
sary to  render  it  admissible  as  evidence  with- 
out further  proof  or  to  release  her  homestead 
right  in  property.    Knight  "v.  Paxtan,  51S 

4.  Deed  by  married  woman,  made  by  her 
upon  a  fair  settlement  with  the  mntee,  and 
under  advice  of  competent  counsel,  will  not  be 
set  aside.    De  Wolf  v.  Hoffi,  81^ 

5.  State  Legislature  may  grant  a  divoroe 
when  either  party  is  resident  of  the  State;  and 
the  facts  that  there  was  no  cause  of  divorce, 
and  that  it  was  obtained  without  the  knowledse 
of  the  party,  does  not  affect  the  validity  of  the 
Act    Maynard  v.  BUI,  654 

6.  Marriage  Is  not  a  contract  within  Federal 
constitutioual  provision  as  to  impairment  of 
contracts.  Id, 

7.  Wife  divorced  from  husband  before  he 
had  acquired  vested  right  in  donation  land* 
has  no  interest  in  Uie  donation  claim.  IL 

INDICTKENT,    See  also  PoeroFFiOB,  5. 

1.  In  an  indictment  aU  material  facts  em- 
braced  in  the  definition  of  the  offense  must  be 
stoted.     United  Statee  v.  Beei,  516> 

2.  Indictment  for  devisine  scheme  to  defraud 
must  state  scheme,  with  allsuch particulars aa  j 
are  essential  to  constitute  it.  Id,    * 

8.  Language  of  statute  used  in  indictment   \ 
must  be  accompanied  with  such  statement  of 
facts  as  informs  accused  of  spedflc  offense 
with  which  he  is  charged.  Id, 

4.  Omission  of  matters  of  substance  in  in- 
dictment is  not  aided  or  cured  by  verdict    i<L 

INFANTS.    See  Pabtition. 

INFORMATION.    See  Dunsa,  IIL 

INJUNCTION.  See  also  Appbai.  akd- 
Error,  86,  87;  Babkruftot,  6;  Coustb, 
6-8;  Equitt,  8;  Statb  and  Statb  Of- 

FICBR8,   1. 

Injunction  restraining  operation  of  tele- 
graph lines,  the  greater  part  of  which  are  over 
post  roads  of  United  States,  until  payment  or 
State  tax,  cannot  be  sustained;  and  stale  slat- 

128, 124, 126, 126  U.  S^ 


IhSOLTBVOT  —  JUDOmCNT. 


Ota  antiioriilDg  siieh  iDtaoctioii  at  a  remedy 
!•  Told.     W€$i$m  U.  TO,  Cb,  ▼.  Ma9iaehu$ettt. 

790 

IV8OLVEV0T. 

Od6  uDable  to  pay  his  debta  it  intolvent. 
OunrUngham  ▼.  Ndnian,  624 

nrSURANOIL 

L   LiFB. 

n.  Harimb. 
See  alto  Bamkbuftot,  4,  5. 

L  LiFB. 

1.  Where  attared  antwered  qoettlon  as  to 
whether  he  had  ever  been  addicted  to  intem- 
perate Qte  of  liquors  in  the  negative,  his  an- 
swer cannot  be  found  to  be  untrue  by  jui^ 
unless  he  had»  prior  to  Issue  of  policy,  been  ad* 
dieted  to  such  intemperate  use.  ^tna  L.  In$. 
Cb.  ▼.  Dawy,  815 

2.  Oondition  to  policy  that  it  shall  be  void 
if  insured  become  so  far  intemperate  as  to  im- 
pair his  health,  is  broken  by  excessive  use  of 
liquor,  although  insured  may  not  have  had 
delerium  tremens,  and  although  previous  to  his 
last  illness  he  had  not  indulged  in  strong  drink 
for  such  period  of  time  or  so  frequently  as  to 
become  intemperate.  Id, 

8.  Whether  death  was  caused  by  such  in- 
temperate ute  is  a  question  of  fact.  Id, 

IL  Mabinb. 

4.  Where  vessel  is  insured  affainst  perils  of 
lake  excepting  certain  excluded  causes,  if  ves- 
sel it  lott  from  perils  not  arising  from  one  of 
excluded  causes,  company  it  liable.  Union 
InM,  Cb.  V.  Bmith,  4Sn 

5.  Warranty  of  teaworthinett  in  time  policy 
Is  complied  with  if  vessel  be  seaworthy  at 
commencement  of  risk.  Id, 

6.  Defect  of  teaworthinett,  ariting  after 
commencement  of  ritk  and  permitted  to  con- 
tinue from  bad  faith  of  intorad,  ditcharget  in- 
turer  from  liability  for  lott  occationed  there- 
by. Id, 

7.  But  thit  doet  not  affect  insurance  as  to 
any  other  risk  covered  by  policy,  not  caused  bv 
•Dch  particular  defects.  Id, 

%,  Defendant  setting  up  want  of  ordinarv 
eare  at  time  of  loss  has  burden  of  proof.      Id, 

9.  A  lost  whose  proximate  cause  was  a  peril 
intored  againti  it  within  the  protection  of  a 
marine  policy,  notvrithstanding  it  may  have 
bem  occasioned  remotely  by  the  negligence 
of  the  master  and  mariners.  Orient  Mut,  In$, 
Cb.  V.  Adami,  68 

10.  Master's  misconduct,  unless  affected  by 
fraud  or  design,  will  not  defeat  recovery  on 
marine  policy.  Id. 

11.  A  loss  by  derangement  of  mud  valves  of 
Teasels,  the  derangement  not  being  the  proxi- 
mate cause,  is  not  within  exception  of  policy 
freeing  company  from  claim  for  loss  by  de- 
rmogement  of  machinery.  Id. 

13.  The  right  of  abandonment  of  vessel. 
under  the  contract.is  to  be  determined  from  the 
facu  as  they  existed  on  the  day  of  abandon- 
id 


18.  If  the  facts  present  a  case  of  extreme 
hazard.and  of  probable  expense  exceeding  half 
the  value  of  the  ship,  the  insured  may  abandon, 
although  it  should  happen  that  she  might  be 
recovered  afterwards  at  a  less  expense.        Id, 

INTEREST.    Bee  Bonimi,  7-0;  OoLuaioxi. 
2;  Patents,  60. 

INTERNAL  REVENUE. 

1.  Under  Federal  Act  of  July  14.  1870,  rail 
road  company  it  not  liable  for  tax  of  2^  per 
centum  on  its  proflta  for  1871  used  for  con- 
striiction  during  that  year.  Marqustte  H.  d  0. 
B.  Co,  V.  UnUed  Statei,  809 

2.  UnderU.  S.  Rev.  Stat  %  8220.intemal  reve- 
nue commissioner  is  authorized,  on  appeal  to 
him.  to  repay  Judgment  against  collector  for 
act  in  performance  of  duty.  United  6(aU$Y, 
Freriehi,  471 

8.  Allowanoe  of  such  judgment  by  commit* 
doner  and  secretary  of  treasury  makes  it 
claim  against  United  States;  and  Judgment 
creditof  may  recover  thereon  in  court  of 
daims.  Id, 

4.  Payment  of  Judgment  satisfies  demand  of 

Judgment  creditor  against  United  States,  and 
le  is  only  required  to  enter  satisfaction  on  re- 
ceipt of  money.  Id. 

INTOXICATING  UQUORa    See  also 

COMMBBCB,    6-7;  COMtnTUTIOHAL  LaW, 

6-7. 

1.  State  law  prohibiting  manufacture  of 
liquor  within  its  umits.  to  be  there  sold  as  bev- 
erage, does  not  necessarily  infringe  any  right, 
privilege.orimmtmity  secured  by  Federal  Con- 
stitution.    Mugler  v.  Kan%a$,  206 

2.  Kansas  Prohibition  Law  is  valid.        Id, 

8.  State  may  declare  that  any  place  main- 
tained for  illegal  manufacture  and  sale  of  li- 
quors shall  be  deemed  common  nuisance,  and 
abated;  and  at  same  time  provide  for  indict- 
ment and  trial  of  offender.  Id, 

4.  Proceedings  in  equity  for  purposes  indi- 
cated in  Kansas  Act  of  1886,  %  18,  as  to  abate- 
ment of  such  nuisances,  are  not  inconsistent 
with  due  process  of  law.  Id, 

6.  Provision  that  in  prosecution  by  indict* 
ment,  or  otherwise.  State  need  not,  in  first  in- 
stance, prove  that  defendant  has  not  permit 
required  by  State,  does  not  deprive  him  of 
presumption  of  innocence.  Id, 

JUDGKENT.    See  also  Afpbal  and  Eb- 
KOR.  VI.:  Courts.  10;  Squrrr,  6,  8;  £t- 

TOPPBL,  8. 

1.  Judgment  by  court  without  Juritdiction 
it  void.    Sx  parte  8aw$0r,  402 

2.  Under  Nebraska  Code,  g  429,  a  Judgment 
rendered  for  a  conveyance,  in  a  State  court, 
not  complied  with  by  the  parties  within  the 
time  limited,  has  the  same  operation  and  effect 
as  if  the  conveyance  had  been  executed  pur- 
suant thereto.    Langdon  v.  Sherwood,        844 

8.  Where  subject-matter,  cause  of  action, 
and  parties  are  the  same  as  in  a  former  suit,  the 
Judgment  therein  constitutes  a  bar  to  the  suit. 
Lyon  V.  Perin  db  Qaff  Mfg.  Oo,  889 

4.  Where  words  of  qualification,  such  at 

16tt 


Judicial  Salbs -<- Minbb  ahd  Mivnio. 


"'without  prejudice/'  did  not  acoompauy  de- 
cree, it  Is  presumed  to  be  renderea  on  the 
cneriU.    Lyon  y.  Perin  d  QafVfg.  Oo.      839 

6.  Decree  dismissing  the  complaint  and  en- 
titling defendant  to  recover  costs,  if  set  up  as 
«  plea  in  bar  to  new  bill  for  same  cause,  is  con- 
clusive, if  dismissal  was  upon  hearing  and  is 
not  in  direct  terms  "without  prejudice."     Id, 

6.  Decree  does  not  bar  suit  for  different 
-cause  of  action  arising  afterward.  Chapman 
▼.  Cfrane,  285 

7.  Where  suit  was  removed  to  Federal  court 
and  all  parties  appeared  without  objection,  de- 
cree of  supreme  court  on  appeal  is  not  void, 
for  want  of  Jurisdiction,  because  it  appears  on 
face  of  record  that  some  of  defenaants,  not 
Joining  in  petition  for  removal,  were  citizens 
of  same  State  with  plaintiff;  but,  until  iudicially 
annulled,  vacated,  or  set  aside,  is  binding  on 
parties,  and  bars  subsequent  action  for  same 
cause.  J)e$  Moines  NamgaUon  d  B,  R.  Oo.  v. 
Iowa  Homegtead  Oo.  203 

8.  Judgment  on  demurrer  is  no  less  conclu- 
sive of  facts  confessed  by  it  than  Judgment  on 
Terdict.    BUM  v.  Spring  Valley  Tovmehip,  411 

9.  Where, by  such  Judgment,  coupons  of  mu- 
nicipal bonds  were  aajudged  invalid,  plaintiff 
cannot  bring  action  upon  different  coupons 
afterwards  becoming  due,  attached  to  same 
bond.  Id, 

10.  Where  one  not  named  as  party  is  repre- 
sented by  one  who  is  i>arty  and  imder  whom 
he  claims,  and  puts  in  answer  in  name  of  such 
party,  and  pays  part  of  expenses  of  litigation, 
&e  is  bound  by  decree  therein.    Piumb  v.  Crane, 

268 

11.  Prior  adjudication  is  not  binding  on  one 
not  a  party  to  suit  in  which  it  was  nad.  al- 
though he  had  paid  part  of  expenses  of  suit. 
Litchfield  v.  Crane,  199 

JUDICIAL  SALES.  Bee  also  Bxbcution; 
Trusts,  2. 

1.  Under  Act  of  Congress  of  August  18, 
1856,  where  purchaser  at  sale  of  real  estate 
limited  by  will  to  certain  lives,  with  contingent 
limitation  over,  malces  default  in  payment  of 
concdderation,  resale  should  be  made  only  on 
failure  to  pay  unpaid  portion  of  consideration 
within  some  reasonable  time  fixed  by  court. 
District  of  Columbia  v.  McBlair,  449 

2.  Decree  ordering  resale,  without  regard  to 
previous  payments  and  right  to  make  addi- 
tional payments,  is  erroneous.  Id, 

8.  On  payment  of  amount  due  by  purchaser, 
he  is  entitled  to  decree  of  court  for  conveyance 
to  him  of  title.  Id, 

JURISDICTION.    See  Appeal  and  £b- 
ROR,  L,  II.;  Court  of  Cladcs,  1, 8. 

JURY.    Bee  also  Equity,  10-12. 

1.  When  a  challenge  to  a  Juror  for  bias  is 
-disallowed,  and  the  Juror  is  peremptorily  chal- 
lenged and  excused,  and  an  impartial  Juror  is 
-obtained  in  his  place,  accused's  constitutional 
right  is  maintained.    Exparte  Spies,  80 

2.  The  finding  of  the  trial  court  upon  the 
issue  of  whether  Jury  is  impartial  should  not 
be  set  aside  by  reviewing  court  unless  error  is 
manifest  Id, 

lose 


8.  Jurors  who  had  formed  an  opinion  based 
upon  newspaper  statements,  about  the  truth  of 
which  they  had  expressed  no  opinion,  aad 
stating  they  could  determine  the  case  upon  the 
proof  presented,  regardless  of  sach  opinkMi. 
are  competent.  ja. 

LACHES.    Bee  also  Baui,  %,  8L 


1.  If,  at  hearing  in  equity,  case  awean 
able  to  objection  of  laches,  relief  wfu  be 
fused.    EMardsY.MaekaU, 

2.  Acquieseni^bv  plaintiff  for  twelve  yean, 
in  execution  sale  of  ids  properU*,  esU^  hia 
from  asking  to  have  it  aet  aaiae  because  of 
improper  description  of  premiaea  in  nd^ertlae- 
ment  of  sale.  BL 


LANDS.    Bee  Publio  Lahiml 
LICENSE.    Bee  Comkebob,  1. 
LIEN.    Bee  Bohdb,  1;  Ohbou, 

8TRAD. 


7; 


LIFE  INSURANCE.    See  IireuRAHCB.  L 

LIMITATION  OF  ACTIONS.    See  aiw 

Court  ov  Cladcb,  2;  Mobtqaob,  1. 

1.  Claim  against  United  Statea  la  barred 
within  six  years  after  suit  oould  be  oonuneaeed 
thereon  against  Qovemment  J^Siiss  t.  Uudei 
States,  m 

2.  Rule  that  statute  must  be  pleaded  doei 
not  apply  to  suits  in  court  of  claima  acaiait 
United  States.  12. 

8.  Judgment  in  court  of  claima  for  daim 
which  record  shows  to  be  barred  by  alatote  ii 
erroneous.  K 

4.  Nebraska  Statute  of  Limitadooa  of  tn 
years  does  not  run  against  coun^  wairaaL 
King  Iron  Bridge  d  ^fg.Co,  Y,Otoe  Qmni^,  514 

5.  Cause  of  action  upon  such  warrant  did 
not  accrue  when  payment  was  refused.  *      A 

6.  Answer  that  such  cause  of  action  did  not 
accrue  within  five  vears  next  befoce  oob- 
mencement  of  suit  ia  insufficient  M. 

LIQUORS.    Bee  IirroxiCATnrG  laqjaom, 

LOST  INSTRUMENTS.   SeeSnnsBRB. 

12. 

BLANDAmUS.  See  Rbvoval  or  O^uv,  1 
MARINE    INSURANCE.      See     Issir 

RANOB,  n. 

MASTER  AND  SERVANT. 


2.  Servant  could  assume  that  maater  nsed 
proper  care  and  diligence  in  the  employmeat 
and  retention  of  engmeer.  M. 

MINES    AND    MININO.    See    Pubuc 
Lands,  26,  27. 

12St  124, 124,  Uf  r.  S. 


1.  Where  employee  was  injured  thxoi^ 
negligence  of  engineer,  evidence  that  lati« 
had  frequently  ahown  his  recklesaneaeandiB* 
fitness,and,notwithstanding  complaints  agaiist 
him,  was  retained  by  master,  makea  case  fbr 
plaintiff.     Northern   Pae.  B.  Oo,  t.  Mmm. 


MOBTOAOB  —  NOHBUIT. 
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■ORTGAGE*    See  also  Ap^kal  and  Sb- 

BOB,  2,  28;    CONriSCATION,  2,  8;    EXBOU* 

TOBS  AND  Administkatobs,  8-6;  Pbihox- 
PAL  ABD  Bubbtt;  Railboad  Compabib8» 
8-7. 

1.  Fretcriptioii  is  lost  to  mortgagor  by  his 
failure  to  plead  it  in  foreclosure.  ShiJdM  v. 
Sldf,  446 

2.  Neither  inscription  nor  reinscripdon  is 
necessary  to  preserve  mortgage  against  mort- 
gagor. Id. 

8.  Railroad  mortgagor  need  not  account  for 
earnings  while  the  property  is  in  his  posses- 
alon  until  a  demand  therefor  or  for  the  sur- 
render of  the  possession  under  the  mortgage. 
8age  y.  MmnpkU  db  L.  R.  R.  Co,  Cn^4 

4.  Trustees  im  a  railroad  mortgage,  who 
bare  not  asked  possession  or  interyened  in 
the  suit,  are  not  entitled  to  have  the  net  earn- 
ings of  the  property,  while  it  was  in  the  hands 
of  a  receiver  appointed  in  suit  instituted  by 
Judgment  creditor,  applied  in  discharge  of 
mortgage  bonds.  Id, 

6.  Until  demand,  railroad  mortgagor  having 
possession  of  property  need  not  account  for 
earnings.    Dow  v.  Memphis  d  L,  R  R  Oo.  565 

6.  Demand  for  possession  may  be  made  by 
bringing  suit  for  that  purpose,  and  thereafter 
mortgagor  must  account  for  earnings;  and  it 
la  of  no  consequence  that  receiver  was  not  ap- 
pointed tmtil  subsequently.  Id. 

7.  Upon  foreclosure  of  mortgage  by  trust 
company,  all  its  interests  in  land  as  trustee  for 
bondholders  passes  to  purchaser  at  sale,  which 
binds  bondholders  receiving  share  of  proceeds 
without  objection.    Biehtor  v.  Jerome,       182 

8.  If  sale  was  in  fraud  of  bondholders' 
rights,  their  remedy  is  to  set  it  aside  and  to 
proceed  anew  with  another  foreclosure.      Id. 

9.  In  such  foreclosure  bondholders  are  not 
necessary  parties;  they  are  represented  by  their 
trustee.  •     Id, 

10.  Equities  which  form  part  of  the  secu- 
rity which  was  enforced  in  a  foreclosure  suit, 
If  not  excepted  from  the  sale,  pass  by  it.      Id. 

MOTIONS.    See  Appeal  and  Ebbob.  YL 

MUHICiPAL  CORPORATIONa    Bee 

BoHDa,  ft,  6;  Coubts,  7;  Public  Labim, 
44-47. 

HAVIGABLE  WATEBa    See  Watbbb 

ABD  WATBBOOUBaSa,  5-7. 

HAVT.    See  also  Abkt. 

1.  One  who,  at  passage  of  Federal  Acts  of 
March  8,  1888,  and  July  15, 1870,  was  lieuten- 
•Dt-commander,  and  who  had  served  as  officer 
in  regular  navy  from  September  81,  1880,  by 
coBtinuoos  service  in  various  positions,  is  en- 
titled to  graduated  pay  given  by  Utter  Act. 
VMed  atmiee  v.  MuUan,  140 

5.  Wliere  officer  has  entered  service  but 
0ooe,  that  is  taken  as  last  entry,  witliin  statute. 

M. 
S.  UeBteBaat-commaBder  in  navy,  per- 
forming dutr  as  ezeeutlva  officer  on  board  a 
receiving  ship,  under  an  order  designatinf  his 
amployment  as  ''shore  du^.^iaeoutled  to  pay 
for  sea  ssrvioea.     UnHed  BiaU$T.  Stronp,    8Sl 

U.  8.  Book  81. 


4.  Student  at  Naval  Academr  appointed  a 
midshipman  was.  while  a  miduJpman,  serv- 
ing as  officer,  within  Act  of  1888,  chap.  97. 
UnUedSUUeev.Baker,  824 

5.  One  who  was  in  1887  ai^lnted  a  mid- 
shipman, continned,  after  Act  of  1870,  chap. 
295,  an  officer  on  the  active  list,  alUiough  he 
might  be  properly  styled,  after  the  Act  of 
1870,  a  cadet  midshipman.  Id. 

6.  No  l^islation  after  July  14, 1878,  when 
he  was  promoted  to  the  grade  of  ensign,  can 
affect  the  question,  arising  under  Act  of  1888, 
as  to  service  of  such  officer  prior  to  July  14, 
1872.  Id. 

7.  Piiymaster  in  navy  is  not  entitled  in  set- 
tlement of  account!,  under  Federal  Act  of 
March  8, 1888,  to  longevity  increment  on  his 
83^  per  cent  of  salary  allowed  in  lieu  of  fuel, 
etc.,  under  Navy  General  Order  No.  75,  of 
1886.    United  8UUe$  Y.  Allen,  147 

8.  The  allowances  provided  for  in  said  or- 
der are  ascertained  oy  reference  to  amount 
statedly  received  by  the  officer  as  statutory 
pay  at  the  time  the  order  was  in  force.        uL 

9.  Act  of  Congress  of  March  8,  1888,  pro- 
viding for  increase  of  pay  to  officers  of  navy, 
according  to  length  of  service,  includes  pay- 
master's clerk;*  and  he  is  to  be  credited  with 
actual  time  he  served  as  officer  or  enlisted  man 
in  regular  or  volunteer  army  or  navy,  or  both. 
United  6UUe$  v.  Hendee,  485 

10.  Paymaster's  clerk  ii  not  officer  of  navy 
within  Act  of  Congress  of  June  80, 1878,  and 
is  not  entitled  to  compensation  for  traveliuB 
expenses.     United  Btatee  v.  Mouat,  468 

11.  Private  of  Marine  Band,  who  per- 
formed OB  the  capitol  and  president's  grounds 
under  proper  orders,  is  entitled  to  additional 
pay  provided  by  U.  8.  Rev.  Stat,  g  1618. 
UniM  Btatee  v.  Bond,  478 

12.  Assistant  engineer,  retired  on  furlough 
pay,  is  entitled  to  one  half  the  leave*of«absence 
pay  of  officer  on  active  list.  FoUe  v.  UnHei 
Statee,  681 

18.  Upon  being  transferred  to  retired  pay 
list.  Ids  pay  ii  raised  to  that  of  officer  on  half 
pay.    Id.;  United  States  v.  Burehard,   668 


14.  He  cannot  recover  diiference  between 
one  half  and  three  quarters  of  sea  pay  from 
date  of  his  transfer.    iMiv.  United  Aedee,  661 

15.  In  suit  by  him  to  recover  balance  claimed 
to  be  due.  United  States  may  set  up  as  coun- 
terclaim amount  paid  him  over  what  he  was 
entiUed  to  by  Uw.    United  Statm  t.  Bu/rehard, 


HEGUOEHOB.    See  also 
Ehbob,  12;  Mabtbb  abd 


AL,  7. 


ABD 

;  Tbi- 


Def endant  eharging  oontrlbutoiy  Beglicence 
must  establish  it  by  a  preponderance  o?  evi- 
denoe.    Noeikem  Ao.  R  Co.  t.  Mmrm^      898 

HOHSUIT. 

Motion  for  nonsuit  at  oloie  of  pfadBtiifa  tet- 
Hmony  is  waived  by  introduottOB  of  teali* 
mony  by  defendant     Union  Ine.  On  t.  AbM. 
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OFFIOB  AND  OFFICER.  See  also 
Abmt;  Oohsulb;  Courts,  7;  Duties,  L; 
Byidbnob,  1,  3;  Natt;  Pobtofficb,  1-8. 

1.  Unless  ooe  in  serrice  of  gOTeroment 
holds  his  place  under  appointment  by  presi- 
dent or  heads  of  departments  authorised  to 
make  appointments,  he  is  not,  under  Consti- 
tution, officer  of  United  States.  United  8UHm  ▼. 
Mouat,  468 

2.  Settlement  of  account  by  Federal  account- 
ing officer  should  not  be  opened  because  of 
technical  irregularities  in  allowance  of  ex- 
penses, years  afterwards,  when  remedy  of 
pAfty  airsinst  United  States  is  barred  bv  Stat- 
ute of  limitations.     United  8UUe$  ▼.  Jonmton, 

889 

PARENT  AND  CHILD.  See  Fraud 
AMD  Fraudulbht  ComrETAlVCB,  18, 14. 

PARTIES.  See  Bahxruftot,  8,  6;  Hort- 
GAGB,  9;  Tazbs,  20;  Trusts  1. 

PARTITION. 

Long  acquiescence  of  minor,  after  maturity, 
to  proceedings  for  partition  of  his  property  is 
equivalent  to  express  affirmance  of  them,  even 
if  they  are  affected  by  such  irr^gulariUes  as 
would  haye  Justified  court  in 'setting  them 
aside.    Brmee  y.  Sehefield,  484 

PARTNERSHIP.  See  also  Bahxruft^ 
or,  1. 

1.  Partner  in  possession  of  firm  property 
must  pay  taxes  thereon,  which  are  a  Joint  lia- 
bility on  the  p&operty ;  and  he  Is  not  discharged 
from  so  doing  by  copartner's  statement  that  he 
would  not  repay  him.    Ohapin  t.  Streeter,  475 

2.  Partner  renting  copartner's  share  of  firm 
prop^ty  and  permitting  it  to  be  sold  for  taxes 
of  latter,  and  afterwards  renting  it  from  tax 

gurchaser,  cannot  be  allowed  rent  paid  latter 
I  action  by  copartner  to  recoTer  rent  due  him. 

Id. 

h  Partner  cannot  sue  for  accounting  under 
agmement  of  partnership  which  has  never 
gone  into  effect.    Da^  ▼.  Ktif,  112 

PATENTS. 

I.  Patsivtabilitt  ov  Iavhrtioh;  Aimci- 
PATioH;  Prior  Ubb;  Afplioatioh. 

n.  Rrissub. 

ni.  DlSCLADCBB. 

lY.  Salb. 

y.  ImnHKOBMSHT. 

VI.  Term. 

See  also  Appbal  and  Error,  88-41;  Pubuo 
Labdb,  paeeim;  Statutbs,  1. 

L  Patbntabxlitt  of  Inybktion;   Aktioi- 
patior;  Prior  Usb;  Applicatior. 

1.  There  is  no  patentable  invention  in  apply- 
ing to  heatine  of  wine  from  inside  of  cask,  ap- 
paratus previously  used  to  heat  another  liquid 
m  same  manner.    Dreg^  ▼.  8earU,  882 

2.  Patent  granted  to  Munson  on  April  2, 
1887,  for  improvements  in  preserving,  filing, 
and  canceling  bonds,  etc.,  is  void  because 
-containing  no  patentable  novelty,  as  the  only 
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change  from  former  blank  books  for  the  pur* 
pose  consists  in  providing  spaces  for  the  bonds 
and  changing  the  order  of  arraneement  of  the 
coupons.    Jfuns9fi  v.  Mayor,  etc  mw  York^  885 

8.  The  fifth  daim  of  the  Bell  patent  of 
March  7, 1876.  for  improvement  in  telegrapby, 
as  follows:  *'The  method  of,  and  apoaratus 
for,  transmitting  vocal  or  other  sounos  tele- 
graphically, by  causing  electriad  undulaticna, 
dmllar  In  form  to  the  vibrations  of  the  air  no- 
companyiuff  the  said  sounds,"  embraces  tlie 
art  of  transferring  to  or  impressing  upon  an 
undulatory  current  of  electricity  the  vibradons 
of  air  produced  by  the  human  voice  in  articu- 
late speech,  so  that  the  speech  will  be  carried 
to  and  received  by  the  listener  at  a  distance  oo 
the  line  of  the  current    The  TelBphme  Cbsst. 

868 

4.  Articulate  speech  is  included  in  the  de- 
scription of  the  patent,  the  sound  thereof  be- 
ing one  of  the  "vocal  or  other  sounds"  lefeii'ed 
to  in  the  claim.  Id, 

5.  Bell  had  the  right  to  a  patent  for  the  dis- 
covery that  this  process  of  transmitting  speech 
could  be  accomplished  by  graduallv  changing 
the  intensity  of  a  continuous  electnc  current, 
so  as  to  nuike  it  correspond  exactly  to  the 
changes  in  the  density  of  the  air  caused  by  the 
souna  of  the  voice,  and  in  devising  a  wi^  \u 
which  those  changes  of  intensity  could  be  nude 
and  speech  actually  transmitted.  M 

6.  OBMy  V.  Moore,  15  How.  62,  holding  that 
the  use  of  magnetism  as  a  motive  power,  vritb- 
out  r^ard  to  the  particular  process  with  whidi 
it  was  connected  in  a  patent,  could  noC  be 
claimed,  but  that  its  use  in  that  connectioii 
could,  sustains  Bell's  claim,  which  is  not  one 
for  the  use  of  electridtv  disUnct  from  the  par- 
ticular process  with  wnich  it  is  connected  in 
his  patent.  A 

7.  The  patent  for  an  art  does  not  necessarily 
involve  a  patent  for  the  particular  means  em-, 
ployed  for  using  it;  a  useful  art  or  pcoceas  is 
the  subject  of  a  patent  SL 

8.  A  discoverer  or  inventor  need  not  have 
brought  his  art  to  the  highest  degree  of  perfec- 
tion in  order  to  obtain  a  patent;  It  is  sumdoit 
if  he  describes  his  method  with  sufficient  pre- 
dsion  to  enable  those  skilled  in  the  matter  to 
understand  what  the  process  is,  and  points  out 
some  practicable  way  of  putting  it  in  opera- 
tion. Id, 

9.  Bell's  patent  is  for  the  process  that  the 
apparatus  was  designed  to  brinff  into  use;  and 
the  process  can  be  operated  bv  the  vibratioQ  or 
motion  of  bodies  capable  of  inductive  action, 
or  by  the  vibration  of  the  conducting  wire  it- 
self in  the  neighborhood  of  such  bodfis,  whi^ 
is  the  magneUc  method;  or  by  alternately  in- 
creasing and  dimioishing  the  resistance  of  the 
circuit  or  the  power  of  the  battery,  which  is 
the  variable  resLstance  method;  and  the  patent 
is  for  both  these  methods,  and  for  the  particu 
lar  magneto  apparatus  described,  or  its  equi  va 
lent  Id 

10.  A  patent  for  such  discovery  is  not  con 
fined  to  tne  mere  means  improvised  to  prove 
the  reality  of  the  conception.  Id, 

11.  The  discovery  of  Bell,  that  the  true  vray 
to  produce  the  delicate  forms  of  the  air  vibcm 

188, 184|  18«»  126  U.  & 
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Hoot  oftoted  bj  the  hamaa  Toloe  In  titlcolate 
■peeoh,  was  to  operate  on  ao  nnbfokeo  current 
t^  diminlahing  uid  increasing  Its  intensltj,  was 
new.  Id. 

19.  Bell's  dlsooTerr  was  not  anticipated  bj 
the  discofery  of  Rels  as  to  bow  to  produce 
musical  tones,  sinoe  the  latter  nerer  succeeded 
In  transmitting  q>eeclL  Hi, 

18.  McDonough  was  anticipated  by  Rels  in 
what  he  asked  for  In  his  application  lor  a  pat- 
ent filed  in  1876.  Id, 

14.  Varley's  English  patents  of  1868  and  1870 
did  not  include  Bell's  diicovery.  id. 

16.  Drawbauffh  may  hayecGocelved  the  idea 
that  speech  oould  be  transmitted  by  electricity, 
and  was  experimenting  on  the  sublect,  but  he 
did  not  disooTer  the  art  of  doing  It  before  Bell 

Id. 

16.  The  eridence  does  not  prove  that  the 
fourth  dalm  of  Bell's  patent  was  surreptitious- 
ly Interpolated  afterwards.  Id, 

17.  The  fifth  claim  of  Bell's  patent  of  Janu- 
ary 80,  1887.  is  not  anticipated  by  the  Schellen 
magnet,  since  the  patent  is  not  for  a  magnet, 
but  for  a  telephone,  of  which  It  forms  a  part. 

Id, 

la  Patent  granted  to  Rathbone  and  Hailes. 
November  81, 1865,  for  improvement  in  coal 
stoves.was  anticipated  by  prior  patents.  BaiU$ 
V.  Albat^  8tP9$  (M.  884 

19.  Under  Act  of  1889,  as  well  as  under  Rev. 
Stat  %  4886,  public  use  for  more  than  two  years 
prior  to  sppllcation  renders  patent  void,  wheth- 
er such  uite  was  or  was  not  with  knowledge  or 
consent  of  applicant.    Andrmoi  v.  JJotMy,   160 

80.  Such  use  for  purposes  of  trade  and  profit, 
experiment  being  merely  incidental,  oefeats 
right  to  patent.  Id.;  Snuth  d  OHffff$  Ilfg.  Oo, 
V.  8f^ragu§^  141 

91.  Where  defense  of  prior  public  use  to  ac- 
tion for  infringement  Is  met  only  by  allegation 
that  use  was  by  way  of  experiment,  patentee's 
proof  should  be  full  and  convincing.  Id. 

99.  Patents  to  L.  A.  Sprague,  for  making 
buckle  levers,  are  void  by  reason  of  prior  pul>- 
Uc  use  for  more  than  two  years  before  appli- 
cation. Id. 

98.  Driven-well  patent.  No.  4879.  is  invalid 
for  same  reason.    Andnwt  v.  £fotMy,         160 

94.  Patents  are  often  granted  with  view  to 
leaving  open  for  decision  of  courts  questions 
which  patent  office  does  not  deem  it  proper  to 
adjudicate  acalnst  applicant  by  withholding 
patent.    AnSr0W9  v.  Uowjf,  66? 

95.  Rule  of  patent  office,  that  prior  use  of 
patent  for  more  than  two  years  with  consent 
uf  patentee  invalidates  it,  is  not  Judicial  adju- 
dication of  question  whether  patent  granted 
had  been  In  use  for  such  time  with  such  con- 
sent. Id. 

96.  Two  years'  prior  use  renders  patent  In- 
valid, whether  with  consent  of  inventor  or  not, 
by  Act  of  1889.  %  7,  clause  9.  M. 

97.  Determination  of  commissioner  of  pat- 
ents in  granting  patent  doei  not  conclude  de- 
terminal  ion  of  courts  in  regard  thereta      Id. 

98.  Specification  Is  construed  In  light  of  that 
kiHiwIeiige  which  existed  In  art  at  time  of  Its 
dmie.     lAtmiKgr  v.  HnmiUoi^, 


99.  Patent  granted  Lawther,  September  98, 
1875,  for  improvements  In  processes  in  treat- 
ing oleaginous  seeds,  is  valid  as  patent  for  a 
process;  the  process  Is  to  be  limited  by  speci- 
fication to  use  of  powerful  revolving  rollers 
for  crushing  seeds  oetween  them  under  pren- 
sure.  Id. 

80.  Patent  granted  Dryfoos  in  1880.  for  Im- 
provement in  quilting  machines,  cannot  be  ex- 
tended so  as  to  cover  all  mechanisms  for  glv* 
ing  circular  direction  to  feed  motion,  nor  to 
process  of  operation  of  mechanism  described 
therein.    Driffoo$y.  Wiem,  869 

XL  Rbibsub. 

81.  Whether  delay  in  applying  for  reissue  of 
patent  has  been  reasoL able  Is  Question  of  law, 
and  the  action  of  the  patent  office  in  cranting 
a  reissue  Is  not  sufficient  to  explain  delay  in 
the  application  which  otherwise  constitutes 
laches.    Hoikin  v.  FUh&r,  759 

89.  Delay,  unless  shown  to  be  reasonable,  in 
application  for  reissue  expanding  claims  of 
original  patent,  invalidates  it.  id. 

88.  Where  it  does  not  appear  that  any  at- 
tempt has  been  made  to  secure  by  original  pa- 
tent enlarged  claims  In  reissue,  those  claims 
are  regarded  waived,  so  far  as  reissue  Is  con- 
cemecL  Id, 

84.  Reissued  letters  patent  must  be  for  the 
same  invention,  and  are  invalid  where  they  are 
not  Pecker dbWMppleOo.^.TaUOloek (Je.  100 

85.  Patent  cannot  be  reissued  to  enlar/^e 
dalm  unless  there  has  been  clear  mistake  in 
wording  of  claim,  and  application  Is  made 
within  reasonably  short  period  after  original 
patent  was  granted.  Id. 

86.  Validity  of  reissued  patent  is  question  of 
law  for  the  court  Id. 

87.  Patent  cannot  be  amended  so  as  to  cover 
improvement  invented  by  others  after  its  Issue. 

Id. 

88.  It  Is  good  defense  in  suit  on  reissued  pa- 
tent to  show  that  commissioner  exceeded  au- 
thority in  granting  It  Id. 

89.  The  statement  in  the  briffioal  specifica- 
tion of  the  object  of  an  invenUon,  in  general 
terms,  does  not  make  the  reissue  one  for  Uie 
same  invention  as  that  of  the  original,  when  it 
otherwise  would  not  be.  Id, 

40.  The  invention  described  in  the  first  eisht 
claims  of  reissued  letters  patent  10,069,  for 
improvements  in  docks,  differs  from  the  origi- 
nal. Id. 

41.  The  last  clause  of  the  Act  of  1870,  g  53, 
relates  to  the  matter  of  evidence  alone,  and 
cannot  enlarge  the  power  of  the  commissioner 
as  to  the  invention  for  which  a  reissue  may  be 
granted.  Id. 

49.  Reissue,  in  which  dalm  Is  enlarged  by 
omitting  essential  dement  of  patentee's  Inven- 
tion, is  Invalid.  MatthmD$  v.  Iroi^  Clad  Mfg. 
Oo.  Ift 

48.  Action  for  infringement  will  not  be  sus- 
tained on  reissued  patent,  where  original  pa- 
tent, if  unaltered,  would  not  sustain  It,  and 
where  reissue  was  taken  out  a  year  or  two 
after  patentee  knew  defendant  was  making 
article  alleged  to  Infringe,  and  specification  in 
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leisrae  Is  snbetantially  aame  as  original,  show- 
ing that  It  was  not  defectiTe  by  mistake  in 
framing  It  Id. 

44.  Patentee,  imposing  words  of  Jimitation 
opon  himself  in  his  claim  in  taking  out  reissue 
is  bound  thereby  in  subsequent  suits  on  reis- 
sued patent     CfrawfordY.Seysinger,         269 

45.  Claims  of  a  patent  for  a  combination  of 
parts  found  In  reversed  position  in  a  former 
device  are  construed  as  covering  only  precise 
combinations  described.  Id, 

46.  Patentee,  .abandoning  under  pressure 
from  patent  office  clauses  In  his  application 
and  claim  for  a  reissue,  cannot  insiBt  that  it 
was  the  intent  of  the  office  to  include  in  the 

Stent  the  abandoned  clauses  and  parts.    TcUe 
tk  Mfg,  Oo,  V.  Jame$,  807 

in.   DlSCLADfEB. 

47.  Disclaimer  cannot  be  used  to  change 
character  of  invention.  HaileB  v.  Albany  8t^ 
Oo.  284 

4a  Rev.  Stat  §  4917,  authorizing  disclaimer 
to  be  filed  in  certain  cases,  and  §  4922,  ena- 
blinff  patentee  to  sue  in  these  cases  provided 
disclaimer  is  filed  without  unreasonable  delay, 
Apply  to  the  same  class  of  cases  and  have  one 
purpose.  Id. 

lY.  Salb. 

49.  Purchase  of  set  of  rollers,  used  for  crush- 
ing seeds  between  them  under  pressure,  with 
consent  of  patentee,  does  not  confer  consent 
upon  purchaser  to  use  patented  process  for 
treating  oleaginous  seeds.  Lawther  T.Eam- 
UUm,  825 

V.  Infbingembnt. 

50.  dlaims  1  and  2  of  reissued  letters  patent 
Ko.  9808,  for  improvement  in  device  for  In- 
serting metallic  staples,  are  not  Infrinffed  by 
defendant's  device  called  ** Victor  TooL'^  Oraw- 
ford  V.  Heynnger,  269 

51.  A  patent  for  a  device  for  inserting  me- 
tallic staples,  which  in  view  of  the  state  of  the 
art  is  to  be  construed  to  cover  only  the  precise 
form  claimed,  and  consists  of  a  stationary  sta- 
ple, support^  or  anvil,  and  a  reciprocating  slot- 
t^  or  recessed  hammer,  or  driver,  is  not  in- 
fringed bv  a  device  in  which  the  anvil  or  sta- 
ple blade  is  movable  and  the  recessed  clinching 
base  is  fixed  or  stationary.  l£ 

52.  A  patent  for  improvement  in  quilting 
machines,  in  which  the  machine  gives  circular 
tnotion  to  goods  by  mechanism  accomplishing 
result  in  one  way,  is  not  infringed  by  machine 
in  which  result  is  accomplished  by  different 
snechanism  in  different  way.    Dryfoo%  v.  Wiem, 

862 

58.  Decree  dismissing  suit  for  Infringement 
K^  driven-well  patent  affirmed,  pursuant  to 
stipulation  that  it  should  abide  result  of  case 
of  Andrewi  v.  Biney,  ante,  160.  Andrews  v. 
^£kme,  564 

54.  Decree  dismissing  Injunction  for  in- 
fringement of  reissued  letters  patent  Ko. 
6,914,  for  Improvement  In  ndlroad  frog,  af- 
firmed on  facts  of  case.     Weir  v.  Harden,  645 

55.  Only  actual  damages  sustained  by  in- 
fringement of  patent  are  recoverable  at  law; 
t)ut  Uie  court  may  inflict,  as  punitive  damages, 
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thrice  the  amount  of  the  verdict    Ngkmat^ 
y.Prodcr,  Mi 

56.  But  amount  of  actual  profits  made  bj 
use  of  infringing  invention  are  recoverable  ia 
equity.  JSl 

57.  Plaintiff  has  burden  of  proving  such 
profits.  ItL 

58.  Under  Patent  Act  of  1870  the  court  Ia 
equity  may  increase  the  damages  as  In  actions 
upon  the  case.  idL 

59.  Interest  is  not  allowed  on  the  profits  un- 
til after  their  amount  has  been  Judicially  as- 
certained. M, 

60.  Master's  report  as  to  damages  wiU  not  be 
set  aside,  unless  clearly  erroneous.  £L 

VL  Tebx. 

61.  Term  of  American  patent  Issued  after 
English  patent  runs  from  publication  of  latter; 
Act  of  1889  is  not  repealed  by  Act  of  1861. 
Guarantee  In$.  T,  d  S.  D.Ch.  v.  SeOere,       15» 

62.  Addition  of  new  improvement  does  not 
exempt  patent  from  operation  of  law  on  that 
subject.  i(t 

68.  Rev.  But  g  4887,  does  not  make  an 
American  patent,  not  bearing  the  same  date  as 
a  foreign  patent  of  the  same  invention,  invalid, 
but  only  limits  its  tenn.    The  Telephone  Oaeet, 

86S 

PAYMENT. 

Money  paid  for  accomplishment  of  Hl^al 
purpose  and  upon  illegal  contract  cannot  be 
recovered.     YTkite  v.  Barber^  943 

PENALTIES.    See  Dutobb,   IH:   Ships 
AHD  Smppmo. 

PLEADING.    See  also  Dunss,  15;  Equi- 
TT,  8,  9;  £Yn>BNOB,  14. 

1.  Pleadings  and  practice  In  action  on  com- 
mon-law side  of  Federal  circuit  court  are  icov- 
emed  by  State  law.  Bendereon  v.  DmieeiXU  S 
N.ROo.  n 

2.  Under  the  practice  In  Louisiana,  the 
court  may  consider  an  amendment  as  a  mere 
addidon  to  the  original  petition,  and  thus  i»e- 
elude  the  plaintiff  from  contesting  a  material 
fact  within  his  own  knowledge,  wnich  he  had 
therein  averred.  ItL 

PLEDGE. 

1.  Pledgor  who  Indorsed  bonds  to  bearer, 
and  delivered  them  to  pledgee  for  sale  without 
notice  to  him,  cannot  claim  any  right  under 
former  sale  against  bona  fide  purchMrs  from 
pledgee.    Laeombe  v.  ForeUM,  255 

2.  Pledgor,  after  value  of  such  bonds  has 
risen,  cannot  in  equity  recover  their  value 
where  he  has  never  made  tender  to  redeem 
them  nor  effort  to  reclaim  them.  A 

POSTOFFIOE. 

1.  Postmaster  general  need  not  readjust  sal- 
aries of  postmasters  oftener  than  once  In  two 
years.     United  States  v.  VHae,  tt9 

8.  But  he  may,  in  his  discretion,  do  so  oftmer 
In  special  cases.  LL 

8.  Such  readjuatmoit  can  only  estsbllsiisal- 
I  aries  for  two  years  thereafter,  and  cannot  be 

188. 124, 18S.  IM  U.  S. 


.  •* 


Powers— PoiiLic  Lakdb. 


mftde  anleas  there  are  quarterly  returna  for 
two  years  prior  thereto  apon  which  it  can  be 
UMd.  Id. 

4.  Each  letter  taken  oat  of  or  pat  in  post- 
office,  to  carry  oat  fraudulent  acheme  contrary 
to  U.  a  ReT.  Stat,  g  5480,  is  distinct  violation 
thereof.    Be  Henry,  174 

6.  Three  distinct  offenseB  committed  within 
same  six  months  may  be  Joined  in  same  in- 
dictment; and,  when  Joined,  there  is  to  be  sin- 
gle sentence  for  alL  I<L 

POWERS.  See  Pjunoipal  ard  Aobut, 
1*  2. 

PRACTICE.  See  Appeal  and  Error; 
Casks  Ckrtified;  Jddombnt;  Plbad- 
IKO;  Retbrbiicb;  Rbmoyal  of  Caubb; 
Reyibw;  Trial. 

PRESCRIPTION.    See  Mortgaob,  1.  2. 

PRESUMPTIONS.  See  Etidrncb,  I.; 
Fraud  and  Fraudulrnt  Conyktanob, 
2,  4;  Intoxioatimo  Liqoors,  5. 

PRINCIPAL  AND  AGENT. 

1.  Where  agent  employed  bv  State  fand 
commissioners  to  prosecute  claims  against 
United  States  was  to  receive  certain  commis- 
sions on  amount  collected  for  his  services  and 
expenses,  the  agency  was  revocable  by  the 
State  at  its  will,  by  an  Act  repealing  the  Act 
under  which  he  was  employed.  iRmmri  v. 
Walker,  760 

• 

2.  The  interest  coupled  with  a  power,  to 
make  it  irrevocable,  must  be  an  interest  in  the 
thing  itself,  and  not  that  which  is  to  be  pro- 
duce by  the  exercise  of  the  power.  Id, 

8.  Agents  assuming  duty  of  recovering  back 
excess  of  duties  paid  on  importation  of  goods 
for  principal  are  liable  to  him  therefor,  by 
failure  to  brinff  action  until  barred  by  statute. 
Bawerman  v.  Jioger$,  815 

4.  Agent  of  person  engaged  in  perpetrating 
fraud  upon  railroad  company  by  appropriating 
bonds  issued  by  it  to  his  own  use  can  acquire 
no  lien  thereon  on  account  of  his  services  as 
agent,  where  his  principal  had  no  title  against 
company.  Traek  v.  JaekeonfriUe,  P,  d  M.  R 
Co,  521 

PRINCIPAL  AND  SURETY.    See  also 

RBPLBTIir. 

1.  Surety  of  railroad  company  on  injunction 
bond  given  to  protect  its  rolling  stock  from 
execution  sale  is  entitled  to  indemnity  from 
receiver  of  property  on  mortgage  foreclosure. 
Union  Truet  Co.  v.  Morrison,  825 

2.  He  is  entitled,  upon  paying  Judgment 
sffainst  him  on  the  bona,  to  be  reimbursed  out 
or  tbe  property  of  the  company,  -prior  to  a 
mortgige  given  thereon.  Id. 

8.  Bondholders  purchasing  the  railroad  on 
foreclosure  sale,  subject  to  the  lien  of  all  claims 
then  pending  against  it,  were  bound  to  take 
notice  of  the  surety's  claim  forindemnitv,  and 
the  property  in  their  hands  is  subject  to  IL  Id. 

PRIVATE  LAND  CLAOU.    See  Pub 

uo  Lakds,  pasiim. 


PUBLIC  LANDS.  See  also  Court  of 
Claocs,  1;  EviDEHCB,  1,  8-11, 18, 15-17; 
Taxbs,  7. 

1.  Grants  of  liand  l^  a  government  de  facto 
are  invalid  as  against  the  goverment  de  jure. 
Coffee  V.  Oroover,  51 

2.  Where  grants  by  either  of  two  States  are 
found,  upon  adjustment  of  disputed  boundary 
between  the  States,  to  be  within  the  others 
terrritory,  they  are  void  unless  confirmed  by 
latter  State;  such  confirmation  cannot  affect 
titles  to  same  lands  previously  granted  by  latter 
State  itself.  Id, 

8.  Act  of  Congress  of  1876,  chap.  246,  pro- 
viding that,  before  any  land  granted  to  any  rail- 
road company  by  the  United  States  shall  be 
conveyed  to  it,  unless  it  is  exempted  by  law 
from  payment  of  costs,  there  shall  first  be  paid 
into  Federal  treasury  cost  of  survey  of  land 
by  company,  applies  to  all  lands  theretofore 
granted  to  any  company  by  the  United  States, 
and  to  the  cost  of  surveying  such  land,  whether 
previously  conveyed  or  not.  New  OrUane 
Poe.  R.  Co,  V.  United  States,  888 

4.  On  failure  of  company  to  complete  ills 
road  within  time  limited,  Congress  has  power 
to  impose  new  condition  upon  which  right  to 
conveyance  could  be  earned  in  future.        Id. 

5.  Until  cost  of  survey  ab  provided  by  Act 
is  paid,  equitable  title  of  company  is  incom- 
plete. Id. 

6.  Land  covered  by  a  Mexican  grant  is  not 
public  land,  within  the  meaning  of  the  Acts  of 
Congress  making  grants  to  railroads,  but  was 
reserved  from  the  granting  clause  of  those 
statutes.    Doolan  v.  Carr,  844 

7.  To  the  extent  of  such  claims,  when  the 
grant  was  for  land  with  specific  boundaries  or 
known  by  a  particular  name,  and  aIso  to  the 
extent  of  the  Quantity  named  within  out- 
boundaries  containing  a  greater  area,  Mexican 
Claims  are  excluded  from  the  grant  to  the  rail 
roAd  company.  Id. 

8.  Under  Donation  Act  of  Oregon,  notice  to 
surveyor  general  of  claim  of  settler  mav  be 
given  after  his  death  by  his  widow,  where 
public  survey  was  not  made  during  his  life. 
Braeee  v.  Sehofletd,  484 

9.  Where  settlement  has  been  Joint  by  hus- 
band and  wife,  benefit  of  donation  should  be 
secured,  in  case  of  death  of  either,  to  his  or 
her  heirs.  Id. 

10.  One  deriving  title  through  conveyances 
of  dec^tfed  settler,  through  patent,  is  estopped 
from  setting  up  that  requirements  of  Donation 
Act  were  not  complied  with,  or  that  widow  and 
children  were  not  entitled  to  the  land  under 
the  Act  Id. 

11.  Third  paities  caiinot  complain  that  sur- 
veyor general  has  carried  out  a  division  agreed 
upon  Of  the  widow  and  heirs  themselves.  Id. 

12.  Under  Federal  Act  of  July  7,  1888,  ^  2, 
forbidding  issuance  of  patent  upon  yirginia». 
inilitary  warrants  where  survey  is  excessive, 
applicant's  riffht  is  merely  to  withdraw  survey 
and  resurveyiocation.  excluding  such  surplus 
quantity.    Ooan  v.  F^gg,  107 

18.  The  proviso  in  the  Act  of  March  28, 
1807,  does  not  make  excessive  surveys  binding 
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on  the  goverament  so  as  to  entitle  the  holder 
of  the  warrant  to  a  patent  for  the  whole  or 
part  of  the  suryey.  Id, 

14.  The  Act  of  May  20, 1826.  g  2.  is  limited 
lo  cases  provided  for  by  the  preceding  section, 
and  ceased  to  operate  after  the  dates  therein 
mentioned.  Id, 

15.  The  Act  of  February  18, 1871,  granU  to 
Ohio  all  the  lands  in  the  Virginia  military  dis- 
trict which  had  not,  at  that  time,  been  legally 
surveyed  and  sold  by  the  Uuited  Stales.      Id. 

16.  The  Act  of  May  27,  1880.  §  4,  confirms 
and  ratifies  previous  titles  made  bv  the  Ohio 
Agricultural  and  Mechanical  College,  under 
the  Act  of  February  18,  1871.  Id, 

17.  It  was  essential  to  the  vesting  of  any  in- 
terest under  an  entry  and  survey  within  the 
V  irginia  military  land  district,  maUe  prior  to 
January  1,  ld52,  that  the  survey  should  be  re- 
turned to  the  commissioner  of  the  general 
land  office  at  Washington  on  or  before  that 
date.  Id, 

18.  Under  Federal  Act  of  1860,  date  of  ces- 
sion of  Florida  to  the  United  States,  or  time  of 
transferring  possession,  is  point  from  which  to 
test  validity  of  Spanish  land  grants.  United 
States  V.  De  Marant,  171 

10.  Erection  of  houses,  and  residence,  upon 
lands  shortly  after  date  of  grant  is  sufficient 
evidence  of  cultivation.  Id, 

20.  Part  owner  of  lands  claimed,  or  his  heirs 
or  representative,  may  have  benefit  of  proceed- 
iug  authorized  by  Act  of  1860.  Id, 

21.  Failure  to  annex  sworn  copy  of  govern- 
ment surveys  to  petition  is  matter  relating 
mere^  to  form  of  procedure.  la, 

22.  Original  teitmonioe,  signatures  to  which 
were  identified,  and  Bnglish  translation  certi- 
fied by  keeper  of  public  archives  of  West  Flor- 
ida, is  sufficient  evidence  that  alleged  grants 
were  genuine.  Id, 

23.  Suit  in  equity  for  cancellation  of  ap- 

f)roved  plat,  delivered  by  United  States  to  al- 
eged  actual  settler,  for  part  of  Las  Animas 
grant,  on  ffrouud  that  it  was  ille^l,  is  not 
maintainable  by  one  claiming  imdivided  inter- 
est in  residuum  of  crant  remaining  after  satis- 
faction of  claims  of  actual  settlers,  nor  on  the 
ground  that  the  patent  issued  on  such  plat  has 
cut  off  complainant's  right  of  appeal  from  the 
register  ana  receiver.    Downe  v.  Hubbard,  114 

24.  Where  ascertainment  of  actual  settlers 
upon  such  grant  was  intrusted  to  register  and 
receiver  of  proper  land  district,  right  of  ap- 
p^  from  their  decision  is  not  hindered  by  its 
fraudulent  character.  Id, 

25.  Where  there  were  no  actual  settlers  and 
improvements  on  any  of  the  lands,  as  falsely 
set  out  in  Uie  affidavits  in  support  of  pre  emp- 
lion  claims,  it  is  a  fraud  upon  the  United 
States  sufficient  in  equity  to  Justify  the  can- 
cellation of  the  patents;  but  it  is  not  such 
fraud  as  prevents  the  passing  of  a  lega  1  title 
by  the  patents.  Colorado  Coal  A  Iron  Co.  v. 
tinited  8taU»,  182 

26.  Words  "vein  or  lode  of  quarts,  etc, 
known  to  exist,"  in  Rev.  Stat.  §  2888,  refer  to 
knowledge  of  existence  of  vein  or  lode  within 
)K)undariet  of  placer  claim;  and  belief,  after 
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examination,  in  existence  of  lode,  la  notkttow 
ledge  of  fact  that  will  prevent  patent  fron 
carrying  title  to  vein  or  lode.  Br&n  Sttoer  Mm- 
ing  Oo,  v.  Beynoldt.  465 

27.  An  instruction  that  a  patent  lamed  npnn 
an  application  which  was  made  with  intoit  to 
acquire  a  title  to  a  lode  or  vdn  which  may  ex- 
ist in  the  ground  beneath  the  surface  of  the 
placer  claimed,  will  not  convey  such  lode  oi 
vein ;  and  that  such  intention^  formed  on  in- 
vestigation and  belief  in  the  existence  of  a 
valuable  lode,  amounts  to  knowledge,— la  er- 
roneous, /d. 

28.  To  bill  in  equity  to  cancel  patents  upon 
grounds  of  fraud  in  pre-emption  claims,  de- 
fense of  bona  fide  purchaser  for  value  without 
notice  is  perfect.  Cfolorado  Ooal  dlrcn  Ch,  v. 
United  States,  182 

29.  Burdenof  producing  proofs  ov^throw- 
ing  presumption  in  favor  ot  bona  fide  pnrdiaser 
is  upon  government.  Id, 

80.  To  raise  suspicion  of  fraud  of  own  oflS- 
cers  does  not  Justify  government  in  casting 
upon  defendant  burden  of  establishlnf  hie 
tiUe.  Id. 

81.  To  constitute  exemption  contemplated 
by  Pre-emption  Acts  under  head  of  "uown 
mines,"  there  should  be  ascertained  coal  de- 
posits of  such  extent  as  to  make  land  more 
valuable  as  coal  mine  than  for  agrkmltoral 
purposes.  A 

82.  New  discoveries,  after  sale,  by  which 
land  becomes  profitable  to  work  as  mine,  can- 
not affect  title  as  it  passed  at  time  of  sale.   Id. 

88.  Government  documents  are  not  evidmce 
of  title  as  against  parties  claiming  pre-exist- 
ing, adverse,  and  paramount  title.  JSabarieg^ 
Y,Maveriek,  4S)0 

84.  Prior  possession  entitles  plalntlif  to  re- 
cover as  agslnst  mere  intruder,  but  it  mnst 
appear  it  has  been  continuous.  Id, 

86.  Action  to  recover  prior  pooseeslon  must 
be  brought  within  reasonable  time  after  Its 
loss.  Id, 

86.  Prior  possession  will  be  deemed  aban- 
doned bv  delay  in  bringing  action,  unless  sat- 
isfactorily explained.  Id, 

87.  Holder  of  legal  title  in  bad  faith  most 
yield  to  one  who  had  prior  right  from  United 
States,  in  force  when  his  possession  was  made 
under  which  his  patent  lasiied.  WiddicomUfe 
V.  Childers,  427 

88.  Where  purchaser  had  for  thirty-five 
years  been  in  possession  of  southwest  quarter, 
instead  of  southeast  quarter,  through  error  of 
land  register,  a  third  party  securing  patent 
vesting  title  in  himself,  with  knowledge  of 
purchaser's  rights,  is  purchaser  in  b%d  faith, 
and  equity  will  charge  him  as  trustee.         Id, 

89.  United  States  may  sue  to  set  aside  patent 
for  land,  obtained  by  fraud  or  mistake,  but 
only  when  the  government  has  an  Interest  of 
its  own  to  protect,  or  when  fraud  has  been 
practiced  on  it  to  Its  prejudice,  or  It  Is  under 
obligation  to  some  individual  to  make  his  title 
good  by  setting  aside  the  fraudulent  patent,  or 
its  duty  to  the  public  requires  sudi  action. 
United  States  v.  San  Jacinto  Tin  Oo,  747 

40.  When  a  suit  is  brou^t  to  benefit  one  of 
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two  elafnuuiU  to  land,  the  gOTerament  has  no 
intaratt  In  the  matter,  and  the  toit  moat  fall. 

Id. 

41.  The  Initiation* and  control  of  tuch  a 
suit  lies  whh  the  attorney  general.  Id. 

43.  The  testimony  on  which  It  is  proponed 
to  set  aside  a  patent  for  fraud  most  be  clear, 
uneqaivooal,  and  convincing.  Id. 

48.  The  fact  that  the  survey  on  which  the 
patent  issued  was  contested  at  every  step  bv 
the  interested  parties,  and  was  finally  decided, 
after  six  months'  consideration,  by  the  secre- 
tary of  the  interior  affirming  the  decision  of 
the  land  office, — affords  strong  evidence  of  its 
correctness  and  honesty.  Id. 

44.  Act  of  Congress  of  July  1,  1864,  to  set 
tie  titles  in  California,  conveyed  to  city  of 
San  Francisco  lands  within  Its  corporate  limits 
for  purposes  specified  in  ordioances  of  city 
ratified  by  Stale  Act  of  March  11. 1858.  ClaA 
V.  Ban  Franeueo,  058 

45.  Two  squares  designated  in  report  of 
commissioners,  approved  bv  supervisors  In 
1856.  were  dedicated  to  public  use.  Id. 

46.  Lands  so  dedicated  could  not  lawfully 
be  conveyed  by  the  city  to  private  parties; 
and  therefore  conveyance  to  the  city  bv  Act  of 
Congress  did  not  enure  to  benefit  of  a  prior 
grantee  of  the  dty.  Id. 

47.  City  ordinance  No.  882.  passed  In 
1866.  for  quieting  land  titles  in  city,  granted 
only  such  titles  as  city  was  permitted  by  Con- 
gress and  State  to  convey.  Id. 

48.  Citizens  of  Mexico  never  lost  the  rlsht 
of  disposing  of  their  Texas  lands  by  the  dtvl- 
•Ion  of  the  empire.     WtUianuY,  Chngtr,    778 

RAILROAD  COMPANIES.  See  also 
Bonds,  1-4.  6-9;  Cauribrs.  &-10;  Cob- 
porations.  l;fr%nd  amd  fraudulent 
CoNvRTANCK.  6,  7;  Imtbrnal  Rbvknub. 
1;  Master  aitd  Sbrtakt;  Mortoaob, 
8-6;  Pkihcipal  and  Surrtt;  Rbobtvsr. 

1.  Land  grant  to  railroad,  on  condition  that 
It  should  revert  to  grantor  upon  nonuse  for 
railroad  purposes,  contains  no  covenant  that 
raflroad  will  build  its  road  through  land,  or 
oontioue  there.  Board  v.  C^eMptake  db  0,  R. 
Co.  180 

9.  If  there  was  such  covenant,  plaintiff's 
remed  V.  where  route  has  been  chaneed  before 
being  built  or  abandoned  af terwaro.  Is  by  ac- 
tion at  law  for  damages.  Id. 

8.  Purchasers  at  foreclosure  sale  are  not 
obliged  to  perform  obligations  or  pay  debts  of 
company  defendant.  Id. 

4.  Mortffage  securities,  upon  which  current 
earnings  or  Insolvent  railroad  company  are  ap- 
plied before  current  expenses  are  paid,  are 
chargeable  In  equity  with  restoration  of  fund 
so  misapplied.  8t.  Louu  db  T.  H.  R  Oo.  v. 
a$9dand,  C.  0.dtLB.Qo. 


6.  Lessee  of  railroad,  not  being  In  default  of 
rent,  may  appropriate  surplus  of  Its  gross 
earn  inn  to  payment  of  Interest  on  bonds  or 
for  additional  equipment  of  Its  road;  and  need 
not  accumulate  a  fund  to  meet  possible  contin- 
grnt'les  In  the  future  in  respect  to  rent       Id, 

6.  Where  le^cc  applies  earnings  of  road  on 


mortgage  bonds,  leaving  rent  unpaid,  equltr 
of  lessor,  if  It  exists.  Is  against  bolder  of  such 
first  mortgage  bonds,  and  not  against  proceeds 
on  foreclosure  sale  of  raibroad.  Id, 

7.  Lessor  actually  receiving.  In  payment  of 
rent,  more  than  entire  earnings  of  the  proper- 
tv,  has  no  equitable  groimd  for  payment  of 
the  amount  due  for  rent  oat  of  the  fund  aris- 
Inff  from  foreclosure  sale.  In  preference  to 
pnor  mortgagees.  id. 

RECEIPT. 

Agreement  In  receipt  Is  as  conclusive  as  any 
other  paper  executed  between  parties;  but 
mere  receipt  Is  subject  to  explaniUion.  Dani- 
mm  V.  Daiis,  686 

RECEIVER.    See  also  Bahss,  t;  Bqumr, 
4,6. 

1.  Appointment  of  a  receiver  In  the  case  of 
railroad  companies  Is  a  matter  of  discretion. 
Sage  v.  Memphis  A  L.  R  B.  Oo.  (m 

2.  Where  such  appointment  Is  In  the  power 
of  the  court,  the  oraer  appointing  him  Is  not 
a  nuUity.  Id. 

8.  Where  a  railroad  company  did  not  object 
at  the  appointment  of  a  receiver  that  an  exe- 
cution was  not  sued  out  and  returned  nuUa 
bona  before  the  suit  was  commenced,  that 
point  may  afterwards  be  dlsrc^;arded«         Id. 

RECORD.    See  Appeal  and  Error,  IV. 

REFERENCE.     See  also  Appbai*  aed 
Error,  82,  88. 

Undei^  common-law  reference,  court  oannol 
modify  or  vary  referee's  report  as  to  matters 
of  fact;  and  If  report  be  set  aside,  cauae  stands 
for  trial  as  If  It  had  never  been  referred.  Dun- 
dee Mort.  A  T.  I  Co.  v.  Hughse,  857 

REHEARING.    See  Appeal  and  Erboe, 
VL 

RELEASE  AND  DISCHARGE.     See 

EXEOOTORS  AMD    ADMINIBTEATORS,  8-^ 

REMOVAL  or  CAUSa 

1.  Condemnation  proceeding  Is  suit  at  law 
within  Federal  Coiutltution  and  Laws;  and 
party  mav  have  It  removed  to  Federal  court  on 
ground  of  citizenship.    SeaH  v.  Sehoal  DittHet, 

416 

2.  Petition  for  removal  must  be  filed  at  or 
before  term  at  which  cause  could  be  first  tried 
in  State  court.  Baiiimore  d  0.  R  Co.  v. 
Bumi,  888 

8.  Where  cause  is  removed  from  State  court 
of  one  couotv  to  that  of  another  county,  re- 
moval to  Feoeral  court  Is  too  late  unless  petl 
tion  was  filed  at  or  before  term  at  which  cause 
could  be  tried  In  former  county.  Id. 

4.  Federal  supreme  court  cannot  Issue  man^ 
damns  to  circuit  court,  to  set  aside  order  to  re^ 
mand  suit  removed  from  State  court. on  ground 
that  at  time  of  hearing  court  did  not  have  com- 
phdnt  before  It    JBs  parU  Sherman,  428 

6.  Since  Federal  Act  of  March  8.  1887.  uo 
appeal  or  writ  of  error  lies  to  Federal  supreme 
court,  under  Act  of  1876,  from  order  remand- 
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log  salt  to  State  court.    WHkifuon  ▼.  Neinxuka, 

152 

0.  Under  Act  of  1887,  an  order  of  drcait 
court  remanding  suit  is  not  appealable.  Marey 
▼.  Loekhart,  68 

7.  Nor  can  such  order  be  rcTiewed  on  a  cer- 
tificate of  division  under  U.  S.  Rev.  Stat.  §098. 

Id. 

8.  The  prohibitions  wdnst  appeal  and  writs 
of  error  in  the  Act  of  lw7  apply  to  remoTals 
for  other  causes  as  well  as  for  prejudice  or  lo- 
cal influence.  Id. 

9.  Federal  supreme  court  cannot  review 
order  of  circuit  court  remanding  suit,  made 
while  Act  of  1875  was  in  force,  where  writ  of 
error  was  not  brought  until  after  passage  of 
Act  of  1887.    Sherman  t.  Orinnea,  378 

REPLEVIN.    See  also  Afpbal  ahd  Eb- 

ROB,  86. 

1.  In  action  on  replevin  bond,  conditioned 
for  payment  of  damages  and  for  return  of 
ffoods  in  same  condition  as  when  ta^ea,  de- 
fendant, if  he  succeeds  in  action  and  soods  are 
not  returned,  may  recover  their  value  when 
taken  and  interest  thereon.  Wcuhinffton  lee 
Oo.  V.  Wd)aer,  799 

8.  Obligors  in  bond  are  liable  for  value,  at 
time  when  taken,  of  part  of  goods  not  returned, 
and  for  depreciation  in  value  of  part  not  re- 
turned in  good  condition.  Id. 

8.  Sureties  must  pay  damages  recovered 
against  plaintiff  in  replevin  action,  in  case  he 
has  not  paid  them.  Id. 

4.  It  makes  no  difference  that  part  of  such 
interest  recoverable  by  defendant  is  allowed  in 
replevin  sui\i  and  part  in  suit  on  bond,  so  long 
as  there  is  no  duplication.  Id. 

5.  In  action  on  bond,  defendant  may  show 
value  of  property  to  be  greater  than  named  in 
bond  or  writ.  Id. 

6.  The  finding  of  the  jury  of  the  value  of 
the  goods  replevied,  where  Judgment  has  been 
entered  thereon,  is  conclusive  upon  the  parties 
and  also  on  those  who  became  sureties  upon 
the  bond  to  abide  its  event.  .  Id. 

RES  JUDICATA.    See  Judombnt,  8-11. 


REVENUE.   See  Duties;  Ihtbbnal  Rby- 
bnub;  Tazbs. 

REVIEW. 

On  bill  of  review,  nothing  avails  for  reversal 
of  decree  but  errors  of  law  apparent  on  record. 
WiOamette  Iran  Bridge  Co.  v.  Eateh,  629 

RIPARIAN    RIGHTS.      See    Watbbs 
and  Watebcoubsbs.  « 

SALE.    See  also  Contbact,  5.  6,  8:  Dam- 
AOB8, 8;  EquiTY,  6;  Fbaud  and  Fbaud- 

ULBMT  OONVBTAl^CB,  1-5;  FbAUDS,  STAT- 
UTE OF. 

1.  Receipt  in  words  "said  note  is  given  me 
for  purchase  of  879  shares  of  stock  now  held 
bv  me,  and  to  be  delivered  upon  payment  of 
his  note  to  said  D,"  is  conditional  aaXe.  Dam- 
eon  V.  Davie,  685 

2   Only  equitable  relief  applicable  is  bill  for 
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relief  from  condition,  or  for  spedflc  perfonii- 
ance;  and  both  of  these  remeoies  are  loet  by 
laches.  ji^ 

8.  Where,  during  delay  of  several  yean, 
stock  has  increased  in  value,  specific  perform^ 
ance  will  be  denied.  M. 

SALVAGE. 

1.  To  bar  a  meritorious  claim  for  salvaffeby 
special  contract,  it  is  necessary  to  plei»d  and 
prove  a  binding  contract  to  pay  whether  the 
property  be  lost  or  saved.  FMofnae  Steamboai 
Oo.  V.  Baker  Salvage  Oo.  1% 

2.  A  binding  contract  of  that  character  ia 
not  proved  by  a  loose  conversation  betwe^i 
the  respective  parties  after  the  salvage  service 
had  been  partly  rendered.  Id. 

8.  An  agreement  to  arbitrate  in  case  of  non- 
agreement  does  not  bar  action  for  salvage 
brought  in  ordinary  way  in  admiral^  division. 

Id. 

4.  The  supreme  court  should  not  reduce  the 
amount  awarded,  if  it  can  be  justified  on  anr 
reasonable  view  of  the  case.  leL 

SAVINGS  BANKa    See  Bahkb,  1. 

SEQUESTRATION.    See  BoHDe,  2. 

SETTLEKENT.     See  also   Ofhcb  Ajn> 
Officbb,  2. 

Where  in  settlement  of  account  plaintUf 
was  allowed  claim  for  shortage,  made  in  good 
faith,  in  absence  of  fraud,  defendant  cannot 
have  account  reopened.    Boberte  v.  Bengamm, 

834 

SHIPS    AND    SHIPPING.     See    alse 

Collision;  Salvaqb. 

1.  Fine  imposed  upon  master  of  veesd  for 
carrying  too  many  passengers,  by  Rev.  Stat,  g 
4258,  is,  oy  §  4270,  lien  upon  vessel,  recoverable 
by  proceeding  in  rem.  United  Statee  v.  The 
SrathaMy,  580 

2.  Rev.  Stat.  §4264.  amended  by  Act  of 
February  27, 1887,  subjects  steam  vessels  to 
penalties  included  in  §  4256,  as  one  of  several 
seetions  of  chapter  relating  to  space  in  veesele 
appropriated  to  use  of  passengers.  /dL 

8.  Rev.  Stat  §  4266,  requiring  master  of 
vessel  to  furnish  list  of  passengers  to  collector 
of  district  in  which  vessel  arrives  does  not  ap> 
ply  to  steam  vessel;  and  penalty  for  its  viola- 
tion is  not  chargeable  as  lien  on  vessel.        idL 

4.  Penalty  recoverable  against  vessel  is  lim- 
ited to  amount  adjudged  as  penalty  by  way  of 
floe  against  master,  and  pavment  on  part  of 
either  Is  satisfaction  of  whole.  Id. 

SPECIFIC     PERFORISANCE.       See 

CouBTS.  2.  8;    Salb,  2,  8;   Utatb  ahi^ 
Statb  Opficbrs,  1. 


STATE    AND    STATE 

See  also  Bonds,  1-4;  Bouhdabibs;  Hoa- 
BABD  AND  WiFB,  5-7;  Taxbs,  L:  Wa- 
tbbs AND  WaTBBCOUBSBS,  1-4. 

1.  There  is  no  remedy  by  suit  against  State 
itself  for  breach  of  its  contract;  and  bUl  ob- 
ject of  which  is  by  injunction  indirectly  to 
compel  specific  performance  of  contract*  by 

.   12S,  124, 126,  IM  U.  S. 


Statute  of  Frauds— Taxb8»  L 


forbiddlDff     those     acts     which    oonsUtuto 
breaches.  It  suit  «g»iiitt8tftte.    Bitpa/rU  Ajfen, 

210 

3.  In  rach  case,  though  State  be  not  nom- 
inally a  party  on  record,  if  defendants  are  its 
officers,  suit  is  still  one  against  State.  Id. 

8.  SuiU  will  lie  agaiDSt  indlTidoal  defend- 
ants who,  under  color  of  authority  of  uncon- 
stitutional State  leffislation,  are  guilty  of  per- 
sonal trespasses  and  wrougs,  and  against  offi- 
cers, as  such,  where  such  suits  are  authorized 
by  law,  and  act  to  be  done  or  omitted  is  purely 
ministerial.  /a. 

4.  A  suit  by  alien  to  enjoin  Virginia  from 
bringing  suit  to  enforce  collection  of  taxes  for 
payment  of  which  coupons,  oHgioally  at- 
tached to  its  bonds,  had  been  tendered,  is 
within  prohibition  of  Eleventh  Amendment 

Id. 

5.  Orders  in  sueh  suit  adjudging  officers  of 
Commonwealth  In  contempt  for  bringiuff  suit 
in  Tiolation  of  order  of  same  court  forbiddinff 
them,  are  yoid;  and  imprisonment  under  such 
orders  is  without  authority  of  law  and  pris- 
oners will  be  discharged  by  habeas  corpus.  Id, 

STATUTE  OF  FRAUDS.    See  Fb4UI>b. 
Statutb  of. 

STATUTE  OF   LIMITATIONS.     See 

Limitation  of  Aonoiis. 

STATUTES.     See  also  AonoM  ob  Suit, 
1;  Cohbtitutiohal  Law. 

1.  Question  regarding  construction  of  stat- 
ute of  United  States  concerning  patents  Is  not 
Judicially  settled  until  determined  bjr  United 
btates  Supreme  Court    Andrew  ▼.  .obe^,  057 

8.  Contemporaneous  construction  of  statute 
by  those  chamd  with  its  execution  should  not 
be  disrenrdM,  except  for  cogent  reasons. 
UmiUd  SuUm  t.  Joknekm,  889 

8.  Statute  granting  a  prlyil^ge  Is  construed 
most  strongly  against  the  grantee.    Banntbal 
J.  £  €d.  T.  Mtmattri  Bieer  Fiaekei  06. 
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See 


STAT     OF     PBOCEEDIHGS. 

COUBTS.  8;  BXXOUTIOM,  1. 

SUBROGATION.    See  also  Bohds^  8. 

1.  Mere  Tolunteer  In  paying  debt  of  another 
person  is  not  entitled  to  subrogation.  .JStna 
J4f0ln$.  Oo.  ▼.  Middlepori,  587 

9.  Subrogation  fn  equity  reouires  that  the 
person  to  he  benefited  has  paid  an  obligation 
to  a  third  party,  constituting  a  superior  flen  or 
claim,  to  save  himself  from  loss.  Id. 

SUVD AT.    See  also  Appbal  aho  Sbbob, 
13. 

An  act  done  must  be  Itself  a  charitable  act,  to 
constitute  it  such  an  act  of  charity  as  is  ex- 
empt from  Massachusetts  Sunday  Law.  Bueher 
y.  UhmMnR  Co.  .  785 

SUPBRSEOBAR,    See  Afpbal  abd  Eb- 
BOB,  58,  57. 

SUBVET.    See  also  Btidbhob,  1,  21. 
In  PennsylYsnla  surreys  are  to  be  located 


together  as  a  block  or  one  large  tract;  and  all 
the  lines  and  the  comers  marked  upon  anv  part 
of  the  block  belong  to  each  tract  of  which  it  is 
composed.    OUmmit  ▼.  Paek&r^  781 


L  Ih  Obnbbal;  Powbb  of  STATsa. 
IL  AssBSSMBBT;  CoLLBonoM;  Salb. 

See  also  Appbal  ard  Bbbob,  81-85;  Con- 
MBBOB.  1 ;  Fraud  and  Fbaudulbmt  Cob- 
tbtabob,  14;  Ibjunotion;  Ibtbrnal 
Rbvbnub. 

L  In  Gbnbral;  Powbb  of  Statbs. 

1.  The  unpaid  balance  of  the  direct  tax  ap- 
portioned to  a  State  by  the  Act  of  1861  is  not 
adebt  of  the  State.  United  8taU$  w.  Louisiana, 
69;  United  Statu  ▼.  Alabama,  78;  United  States 
Y.  Miaimppi,  78 

2.  Act  of  Congress  of  July  24, 1866,  Rev. 
Stat  gg  5258-5269,  giving  telegraph  companies 
the  right  to  run  lines  over  public  domain,  does 
not  exempt  them  from  ordinary  burdens  of 
taxation.   Western  U.  IW.  Oo.  v.  Massachusetts, 

790 

8.  Telegraph  companies,  receiving  benefit  of 
State  laws  for  protection  of  their  property  and 
rights,  are  liable  to  be  taxed  upon  their  real  or 
personid  property  as  any  person  would  be.  LL 

4.  Government  agencies  are  onlv  exempt 
from  State  taxation  so  far  as  it  interferes  with 
their  efficiency  in  performing  functions  br 
which  they  serve  governmenL  Id. 

5.  Tax,  although  nominally  upon  shares  of 
stock  of  telegraph  company,  is  a  tax  upon  it  on 
account  of  property  used  by  it  in  the  State, 
where  the  proportion  of  the  length  of  its  lines 
in  the  State  to  their  entire  length  is  the  basis 
for  ascertaining  the  value  of  the  property;  and 
is  not  forbidden  by  conunerdal  clause  of  Con- 
stitution. U. 

6.  United  States  Supreme  Court  will  not 
hold  tax  vqid  because  it  might  have  adopted 
different  rule  for  ascertaining  taxable  value, 
provided  rule  adopted  is  not  unfair  or  unjust. 

7.  There  was  nothing  In  Act  admitting  Iowa 
which  interfered  with  power  of  State  to  tax 
lands  as  soon  as  they  ceased  to  be  Federal 
property.    Stryker  y.  Ormne,  194 

8.  Act  of  Congress  concerning  tax  on  na- 
tional bank  shares  does  not  require  perfect 
equality  of  taxation  between  State  and  national 
banks,  but  only  that  national  bank  share  shall 
not  be  taxable  at  higher  rate  than  other  mon- 
eyed capital  In  han(&  of  individuals.  Daven- 
port Nat.  Bank  v.  Board  of  Bquatkation,       94 

9.  Deposits  in  savings  bank  are  not  within 
meaning  of  Act  of  Congress  in  such  sense  as  te 
require  that,  because  tney  are  exempted,  na- 
tional bank  shares  must  siso  be  exempted.  Id. 

10.  Within  the  lUnlts  that  State  taxation 
shall  not  discriminate  unfavorably  to  the 
holder  of  national  bank  stock,  the  manner  of 
assessing  and  collecting  State  taxes  is  uncon- 
trolled by  the  Act  of  Congress.  Id. 

11.  Exemption  of  deposits  in  savings  bank 
from  State  taxation  does  not  affect  rule  for  tax- 
ation of  national  bank  shares,  provided  they 
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•re  taxed  at  a  rate  no  mater  than  moneyed 
capital  in  the  hands  of  Individuals  otherwise 
subject  to  taxation.  NaUonal  Bankof  B/Bdmiip- 
Hon  ▼.  Bo9Um,  689 

13.  The  Massachusetts  law  permits  the  tax- 
ation of  shares  of  a  national  banlr,  owned  by 
another  national  bank,  on  the  same  footing 
with  all  other  shares.  ^  la, 

II.  Asskssmbnt;  Oollbotion;  Salb. 

18.  Where  a  hearing  Ib  given  by  the  Taxing 
Act  as  to  apportionment  among  landowners, 
such  heariog  is  sufficient,  and  me  Act  in  that 
respect  is  constitutional,   iipencer  ▼.  Merchant, 

768 

14.  New  assessment  made  by  State  Legisla- 
ture, including  interest  upon  unpaid  part  of 
old  assessmeot  and  part  of  expenses  of  levying 
it,  U  valid.  Id. 

16.  In  an  action  by  the  United  States  against 
a  railroad  company  for  uopaid  taxes,  under 
Federul  Act  of  June  8U,  1^4,  amended  4)y  Act 
of  June  18.  1866,  assessment  is  not  required, 
or,  if  made,  conclusive  upon  either  party. 
United  8tatt4  v.  Philadelphia  dk  R  R.  Co.     188 

16.  In  action  to  set  attide,  as  void,  tax  deed 
made  upon  sale  of  lands  of  nonrcbident  owner, 
which  were  assessed  at  higher  rate  thap  lauds 
of  resident  owner,  there  was  not  sufficient  evi- 
dence*of  aoy  purpose  to  discriminate  against 
such  nonresident  owner.    Beeton  v.  Johne,  860 

17.  Where  question  relates  to  action  of  as- 
sessor, or  of  township  board  of  equalization, 
which  does  not  profess  to  be  carried  on  with 
any  purpose  of  making  any  such  discrimina- 
tion, mere  errors  in  assessment  should  be  cor- 
rected in  proceedings,  as  provided  by  statute, 
before  sale  is  made.  fd, 

18.  By  Iowa  statute,  if  tax  deed  is  invniui. 
lien  is  only  interest  in  land  that  purchaser  ui 
sale  acquires.  Hefner  v.  NarthfoeeUm  Mat,  L, 
Im.  Co,  809 

19.  If  deed  is  valid,  it  extinguishes  all  prior 
titles  and  incumbrances  of  private  persons 
and  all  equities  arising  out  of  them.  Id, 

20.  Where  title  in  land  was  in  mortgagor  at 
date  of  mortgage,  and  tax  title  was  subsequent 
in  time,  although  paramount  in  right,  to  title 
acquiretd  under  mortgage  foreclosure,  upon 
foreclosure  of  mortgage  in  equity  the  court 
could  determine  validity  of  tax  title;  and 
owner  of  such  title  was  a  proper,  if  not  neces- 
sary, party  to  foreclosure.  Id, 

21.  Decree  against  owner  of  tax  title,  ad- 
Judging  that  he  has  no  valid  title,  estops  him 
trom  setting  up  such  title  in  subsequent  ac- 
tion. Id, 

TELEGRAPH     COMPANIES.       See 

Damages,  2;  Injumction;  Taxes,  2-6. 

TREATIES.   SeealsoHABBA8CoRPn8.2,4. 

1.  Ninth  article  of  Dominican  Treaty,  that 
duty  on  importation  of  products  of  that  coun- 
try shall  be  no  higher  than  that  on  like  arti- 
cles from  other  foreign  countries,  was  not  de- 
signed to  prevent  special  concessions  touching 
importation  of  specific  articles  into  this  coun- 
try from  another  foreign  country.  WhUney 
V.  Bobertaon,  886;  KeUi/  v.  Hedden,  889 
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2.  For  infraction  of  provisfons  of  treaty, 
remedy  must  be  sought  by  injured  par^ 
through  reclamations  upon  the  other;  whether 
complaining  nation  has  Just  cause  of  complsint 
k  not  matter  for  Judicial  cognizance.  Id. 

8.  So  far  as  a  treaty  can  be  made  subject  of 
a  Judicial  cognizance  in  courts  of  this  coun- 
try, it  is  subject  to  such  Acts  as  Conmss  maj 
pass  for  its  enforcement,  modification,  or  re- 
peal. M, 

4.  By  Federal  Constitution  a  treaty  is  made 
of  like  obligation  as  an  Act  of  Legislature.  Id. 

5.  Validity  of  a  law,  clear  in  its  provisions, 
cannot  be  araailed  before  courts  for  want  of 
conformity  with  stipulations  of  previous  treatv 
not  already  executed.  Jo. 

TRIAL.  See  also  Equirr,  10,  12;  Fraud 
AND  Fraudulbnt  Comvbtakck,  1. 11. 12; 
F&AUDS,  Statute  of.  1. 2:  Insu&ahcx,  8; 
Jury;  Nonsuit;  Patents,  86. 

1.  Court  may  give  to  Jury  its  opinion  on 
weight  of  evidence.     WOltami  v.  Oof^ifer,  778 

2.  On  trial  in  Federal  court.  Judge  may  give 
opinion  upon  questions  of  facC  provided 
questions  are  submitted  to  Jury.  United  Staiet 
V.  Philadelphia  dk  U,  R,  Co,  188 

8.  An  instruction  the  tendency  of  which  is 
to  withdraw  from  the  consideration  of  the 
Jury  a  considerable  amount  of  important  and 
pertinent  testimony  is  error.  (Xement  t. 
Packer,  721 

4.  Circuit  court  may  direct  verdict  for 
plaintiff  upon  evidence,  where  it  is  clear  he  Is 
entitled  to  recovery.  North  Penn^vania  B, 
Co,  V.  Commercial  Nat  Bank,  287 

5.  Where  there  is  evidence  for  plaintiff  suf- 
ficicni  t(i  jro  to  Jury,  it  is  error  to  direct  verw 
Una  fur  th  ii'iidant    Humieton  Y,Wood,      88M 

6.  Wheib«r  sale  of  goods  Is  fraudulent  as 
against  plaintiff  is  either  question  of  fact,  or 
of  mixed  law  and  fact.    JmoeU  v.  Kniffki^  190 

7.  Whether  It  was  contributory  negligence 
for  a  servant,  witn  knowledge  of  the  unntneas 
of  an  engineer,  to  work  with  him,  is  a  question 
for  the  Jury.    Northern  Bmc,  B.  Co.  t.  Jforst, 


a  Omission  of  word  "dollars"  in  verdict  is 
not  such  defect  as  prevents  rendering  of  judg- 
ment according  to  intent  of  Jury,  jggpfaat  v. 
Orr,  5» 

TRUSTS. 

1.  In  action  to  set  aside  trust  deed  for  fraud, 
eeetui  que  tntit  need  not  be  Joined.  VetUrUim 
V.  Bamee,  400 

2.  Whatever  binds  the  trustee  In  any  legal 
proceeding  which  he  begins  and  carries  on  in 
good  faith  to  enforce  a  trust,  to  which  the  e$^ 
tuis  que  truet  are  not  actiial  parties,  binds 
them.    Bichier  v.  Jerome.  182 

UNITED  STATES.    See  Acnon  or  Suit. 
.    2;  Claims;  Eminent  Domain,  1^ 

VENDOR  AND  PURCHASER. 

1.  Vendor  not  making  any  podttve  rspie- 
sentations  as  to  quantity  of  land,  or  any  state- 
ments  intended  to  deceive  purcba5^r.  Is  not 

12S,  124«  125,  U€  V.  S 


Waobe— WrffiiBM. 


liable  for  defldenoy  In  quaiitl^  of  land  sold. 
Lpuvmm  ▼.  FU»^^  847 

2.  Continued  payments  upon  land  after  pur- 
chaser had  opportunity  to  discover  deficiency 
Id  quantity  afford  presumption  that  vendor 
did  not  intend  to  warrant  quantity.  /d. 

8.*  In  contract  for  sale  of  land.words  "about 
1 ,000  acres,"  and  in  subsequent  contract  of  com- 
promise, words  "estimated  to  contain  1,000 
acres,"  are  to  be  construed  with  reference  to  cir- 
cumstances siuTounding  parties  which  would 
probably  influence  them  in  making  contract. 


4.  Where  contract  was  for  exchange  of 
lands,  some  of  which  were  incumbered  by 
ludement  liens,  without  agreed  price  per  acre. 
It  win  not  be  construed  so  strictly  as  regards 

Quantity  as  if  it  were  an  independent  pur- 
base  to  be  paid  for  in  money.  Jd. 

WAOEB.    Bee  ConrRAOT,  1,  8. 

WATVEB,  See  Afpbal  ard  Ebbob,  52, 
79.  80;  DuTiBS,  10;  Bmxmbnt  Domain,  8, 
4;  NoKsurr. 

WATERS   AND   WATEBCOUBSEa 

bee  also  Appxal  AND  £bbob,87  ;  Bbidobs; 
CoKSTiTunoNAL  Law,  1,  7. 

1.  Under  New  Jersey  Riparian  Laws,  lands 
below  highwater  mark  of  navigable  waters 
belong  to  State.  Bobokin  ▼.  FtntutflMtnia  B, 
a.  M8 

2.  State  may  either  sell  or  convey  Its  title  to 
riparian  owner  or  his  assigns,  or  to  stranger 
wbo,  succeeding  to  its  title,  has  no  relation  to 
adjacent  riparian  owner,  except  that  of  com- 
luuu  boundary.  id. 

n.  New  Jtntj  grants  of  such  lands  are  of 
the  estate  In  the  lands,  and  transfer  or  ex- 
tinguish every  previous  right  of  the  State 
therein,  except  such  sovereign  right  as  It  may 
lawfully  exeiclse  over  other  private  property. 

4.  Oranteas  from  the  State  have  exduiive 
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possession  of  premises  against  adverse  claim 
of  mimicipality  to  easement  over  them  by  vir- 
tue of  dedication  of  streets  to  highwater  mark 
by  proprietor  of  premises.  Id. 

5.  Obstructions  in  navigable  streams  within 
States  are  indictable  ss  offenses  against  its 
laws,but  not  as  against  United  States  laws 
which  do  not  exist.  WUlameUe  Iron  Bridge 
Oo.  V.  EaUh.  620 

0.  Congress  is  not  deemed  to  have  assumed 
police  power  over  navieable  river  in  conse 
quence  of  expenditures  m  improving  its  navi 
gation.  Id. 

7.  Erection  of  bridse  over  Willamette  River 
at  Portland  la  not  violation  of  Admission  Act 
of  Oregon.  H. 

WILL, 

1.  Where  third  clause  of  will  save  testator's 
wife  income  of  estate,  and  fouru  clatise  pro- 
vided that  his  two  sisters,  if  living  at  death 
of  himself  and  wife,  should  have  such  income 
during  life  and  at  their  death  it  should  be  di- 
vided between  three  named  charitable  socie- 
ties,—widow  takes  estate  for  life,  with  estate 
over  for  life  to  the  others,  contingent  upon 
one  of  them  surviving  widow,  with  ultimate 
remainder  to  charitaole  societies.  Robmn  v. 
Fhmale  Orphan  Ai^lum,  298 

2.  Death  of  sisters  before  testator  did  not 
cause  bequests  to  societies  never  to  take  effect, 
or  give  wife  estate  absolutely.  Id. 

8.  If  property  be  limited  upon  death  of  one 
person,  to  another,  and  first  donee  happened 
to  predecease  testator,  gift  over  will  take  effect, 
notwithstanding  failure,  by  lapse,  of  prior  g^ft 

WITNESS. 

Defendant,  a  witness  in  his  own  behalf.  Is 
bound  to  submit  to  a  cross-examination,  the 
extent  of  which  is  a  question  of  State  law  as 
adminlstfred  In  State  courts.    BtparU  8pie» 

i04i 


